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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of desertion and wrongful importation into the customs territory of the United States of a controlled substance in violation of Articles 85 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for thirty-six months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with eight days of confinement credit against the approved sentence to confinement.


The case is before this court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s four assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s response, and appellant’s reply.  Although we find that appellant’s assigned errors and Grostefon submissions do not warrant relief, an error in the addendum to the staff judge advocate’s post-trial recommendation (SJAR) requires a new recommendation and action.


In appellant’s clemency petition, he asked, inter alia, that the convening authority waive forfeitures under Article 58b, UCMJ, for a period of six months, and direct that the money be paid to appellant’s wife.  In the addendum to the SJAR, the staff judge advocate stated:

The request to waive forfeitures and direct payment to Mrs. Kahal is not possible under Article 58b, as the military judge imposed forfeiture of all pay and allowances as part of the sentence of the court.  However, if you deem that clemency is appropriate, you may disapprove that part of the sentence as applies to forfeitures, in whole or in part.

The staff judge advocate’s advice is incomplete and confusing.  The convening authority may defer the adjudged forfeitures under Article 57, UCMJ, and then waive the forfeitures resulting by operation of law in accordance with Article 58b, UCMJ.  Additionally, if at the time of the convening authority’s Article 60, UCMJ, action, he disapproves or suspends the adjudged forfeitures, he could then waive the forfeitures that occur by operation of law. See United States v. Kolodjay, 53 M.J. 732, 736 (Army Ct. Crim. App. 1999).  

As our superior court has opined, when records of trial contain inadequate staff work, the service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action[,] unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  United States v. Johnston, 51 M.J. 227, 229 (1999)(citing United States v. Wheelus, 49 M.J. 283 (1998)); see also United States v. Knight, 53 M.J. 340, 341 (2000).  Based on the inadequate advice, and to ensure basic due process, we will exercise our considerable discretion and require a new SJAR and action.

The action of the convening authority, dated 30 December 1999, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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