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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of six specifications of committing indecent acts with his stepchildren (two with KCB, a child under the age of sixteen years; three with KNR, a child under the age of sixteen years; and one with KNR, after she had become sixteen or older), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twelve years, and reduction to Private E1.

Appellant alleges as error that the evidence is insufficient to support his convictions and his sentence is inappropriately severe.  We disagree with the second assertion, but find some minor factual sufficiency issues with two of the specifications concerning KNR that merit correction of the approved findings, but no sentence relief.

As he was convicted, Specification 5 of Charge I stated that appellant: 
did, at or near Roseland, Nebraska, between on or about 1 February 1998 and on or about 20 Aug[ust] 1999, on divers occasions, commit an indecent act upon the body of [KNR], his stepdaughter, a female under 16 years of age, not the wife of the said Sergeant First Class Rylee, by laying on top of her and moving his hips against her clothed genital area in order to produce friction on his penis; by fondling her bare breasts; by touching her clothed breasts; by kissing and sucking on her bare breasts; and by rubbing her clothed genital area with his hands; all the with [sic] intent to satisfy the sexual desires of the said Sergeant First Class Rylee.    
Furthermore, Specification 6 of Charge I stated that appellant: 
did, at or near Herndon, Kentucky, between on or about 4 October 1999 and on or about 10 April 2000, on divers occasions, did [sic] wrongfully commit an indecent act with [KNR], his stepdaughter, not the wife of the said Sergeant First Class Rylee, by laying on top of her and moving his hips against her clothed genital area in order to produce friction on his penis; by fondling her bare breasts; by touching her clothed breasts; by kissing and sucking on her bare breasts; and by rubbing her clothed genital area with his hands; all the with [sic] intent to satisfy the sexual desires of the said Sergeant First Class Rylee.  
The evidence of record before the military judge does not support a finding of appellant, on these occasions, “kissing and sucking” KNR’s breasts, nor “rubbing her clothed genital area with his hands.”  The evidence does show, however, that appellant definitely touched her clothed genital area, and he touched her breasts with his hand and mouth.  Additionally, KNR became sixteen years old on 21 May 1999; therefore, the time period listed in Specification 5 of Charge I will need to be adjusted accordingly.  We will take appropriate action in the decretal paragraph.
Neither the shortening by three months of the period in which the offenses in Specification 5 were committed (upon a female under the age of sixteen), nor the restatement of the exact nature of the indecent acts committed upon KNR as related above, make appellant’s offenses less culpable.  Accordingly, we are satisfied that the sentence adjudged at trial and approved by the convening authority is no greater than that which would have been imposed absent the errors.  See United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).
DECISION
The court affirms only so much of the finding of guilty of Specification 5 of Charge I as finds that appellant did, at or near Roseland, Nebraska, between on or about 1 February 1998 and on or about 20 May 1999, on divers occasions, commit an indecent act upon the body of [KNR], his stepdaughter, a female under 16 years of age, not the wife of the said Sergeant First Class Rylee, by laying on top of her and moving his hips against her clothed genital area in order to produce friction on his penis; by fondling her breasts with his hand and touching her breasts with his mouth; and by touching her clothed genital area; all with the intent to satisfy the sexual desires of the said Sergeant First Class Rylee, in violation of Article 134, UCMJ.

The court affirms only so much of the finding of guilty of Specification 6 of Charge I as finds that appellant did, at or near Herndon, Kentucky, between on or about 4 October 1999 and on or about 10 April 2000, on divers occasions, wrong-fully commit an indecent act with [KNR], his stepdaughter, not the wife of the said Sergeant First Class Rylee, by laying on top of her and moving his hips against her clothed genital area in order to produce friction on his penis; by fondling her breasts with his hand and touching her breasts with his mouth; and by touching her clothed genital area; all with the intent to satisfy the sexual desires of the said Sergeant First Class Rylee, in violation of Article 134, UCMJ.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in Sales, 22 M.J. 305, the court affirms the sentence. 


Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

PAGE  
3

