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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of robbery, in violation of Article 122, Uniform Code of Military Justice, 10 U.S.C. § 922 [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the confinement as provided for seven years, and approved the remainder of the sentence.


In this Article 66, UCMJ, appeal, the appellant asserts, inter alia, that his civilian and military trial defense counsel were ineffective in numerous respects, which he lists in his appellate brief, in an affidavit in support of that brief, in matters raised personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and in an affidavit in support of those matters.  Applying the first, fourth, and fifth principles of United States v. Ginn, 47 M.J. 236, 248 (1997), we find that none of the alleged deficiencies warrants relief.

Facts

The appellant borrowed his estranged wife’s car and equipped himself with a gun and ski mask.  He then drove to South Carolina, where he targeted an elderly couple, donned the mask, entered their motel room, and robbed them at gunpoint.  While the appellant struggled with the husband, who was attempting to call 911, the wife fled the room.  The appellant chased the wife and stole her purse, which contained cash and jewelry.  Leaving behind a bag with his military identification card, the appellant drove away on an interstate highway, throwing his weapon and the jewelry out of his automobile window.  He gave the cash to his wife, changed clothes, abandoned the car, and initiated a false police report of having been himself robbed.


The appellant later confessed to the robbery.  To minimize restitution, he helped recover some of the jewelry from the highway, but he never found the remainder of the jewelry or the weapon, which he claimed was a BB handgun.  The state of South Carolina diverted the appellant’s case from the judicial system to a pretrial intervention (PTI) program, which involved a prison tour, forty hours of community service, and restitution within one year.  Successful completion of the PTI program could result in expungement of any criminal record.  After the appellant had completed the prison tour and the “community service” (making undercover drug buys), but before he had finished making restitution, the Army preferred and referred a charge of robbery with a firearm against him (a fifteen-year offense).  The appellant agreed to plead guilty to this charge in exchange for a seven-year limit on his sentence to confinement.


During the providence inquiry, the appellant maintained, as he had when he was apprehended, that the weapon he used during the robbery was a Daisy BB pistol, which looked like a nine millimeter handgun.  The military judge accepted his plea, based on the erroneous assurances of the trial counsel (who claimed to have consulted with a federal prosecutor) that a BB gun qualified as a firearm, and based on the appellant’s confirmation that a BB gun could cause injury.  The military judge then entered a finding of guilty to robbery with a firearm.

During a recess, the military judge reviewed R.C.M. 103 and determined that a BB gun was not clearly a firearm.
  He vacated his findings of guilty of robbery with a firearm, and advised the appellant that the maximum confinement was now ten, instead of fifteen, years.  The military judge specifically discussed with the appellant whether he wanted to try to renegotiate the quantum portion of the pretrial agreement (PTA) or withdraw from the PTA altogether.  The appellant told the military judge that he still wanted to plead guilty with his existing PTA.  The military judge then entered new findings of guilty to simple robbery.  During sentencing, both of the victims testified, the appellant presented an unsworn statement and a packet of papers including numerous awards and efficiency reports, and the government presented a stipulation of expected testimony from the appellant’s wife.


After trial, the appellant obtained a new civilian defense counsel, who submitted twenty-five pages of post-trial matters on the appellant’s behalf, dated 6 May 1998, including specific clemency information about the appellant’s involvement in South Carolina’s PTI program.  After considering the new defense counsel’s R.C.M. 1105/1106 submissions, the convening authority ordered a post-trial session under Article 39(a), UCMJ, to resolve, inter alia, allegations that the appellant’s trial defense counsel were ineffective.  Upon defense counsel’s motion, the military judge who tried the court-martial recused himself.  On 3 August 1999, after hearing the appellant’s testimony and listening to argument, a different military judge found that the counsel were effective.  The first addendum to the staff judge advocate’s post-trial recommendation, dated 4 October 1998, contained affidavits from the trial counsel and the military trial defense counsel, which were served on the appellant’s new military and civilian counsel prior to action by the convening authority.  A second addendum, dated 23 October 1998, acknowledged the military defense counsel’s response to the first addendum and noted that the new civilian defense counsel, who had filed the allegation of ineffective assistance against the trial defense counsel, had withdrawn from the case.

Law


A determination of the effectiveness of counsel is a mixed question of law and fact.  United States v. Wean, 45 M.J. 461, 463 (1997).  Whether the representation by counsel was deficient and, if so, whether the deficiency was prejudicial, are questions of law we review de novo.  Id.


An appellant who claims ineffective assistance of his trial defense counsel must establish both deficient performance and prejudice:

First, the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.

Wean, 45 M.J. at 463 (quoting Strickland v. Washington, 466 U.S. 668, 687 (1984)).  “[C]ounsel is strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgment.”  Strickland, 466 U.S. at 690; see also United States v. Gibson, 51 M.J. 198, 202 (1999).

In United States v. Ginn, supra, our superior court detailed a framework for evaluating an appellant’s affidavit alleging ineffective assistance of counsel.  In our judgment, the appellant’s case may be decided under the first, fourth, and fifth Ginn principles:

First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.

. . . 

Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compelling demonstrate” the improbability of those facts, the Court may discount those factual assertions and decide the legal issue.

Fifth, when an appellate claim of ineffective representation contradicts a matter that is within the record of a guilty plea, an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.

Ginn, 47 M.J. at 248.

Discussion


On appeal, the appellant has raised numerous allegations of ineffective assistance of counsel, most of which we will address.

a.  Challenge to the Referral


In his brief, the appellant complains that his counsel failed to challenge the referral of his case to a court-martial.  He bases his complaint on the discussion to R.C.M. 201(d), which states:

Although it is constitutionally permissible to try a person by court-martial and by a State court for the same act, as a matter of policy a person who is pending trial or has been tried by a State court should not ordinarily be tried by court-martial for the same act.

(Emphasis added).  Similarly, the appellant posits in his Grostefon matters that his counsel should have more forcefully argued that trial by court-martial was inappropriate once South Carolina had decided that his case should be diverted from judicial channels, and that Army regulations were not followed.  See Army Reg. 27-10, Legal Services, Military Justice, paras. 4-1 thru 4-3 (24 June 1996) (providing that after a state court tries a soldier within the meaning of Article 44, UCMJ, the convening authority must receive a full written report and make a personal determination that administrative action alone is inadequate before referral of court-martial charges).

We are satisfied that the appellant was not prejudiced by his defense counsel’s failure to vigorously pursue a jurisdictional challenge.  At best, if the appellant’s defense counsel had persuasively argued that the appellant had been “tried”
 within the meaning of Article 44, UCMJ, the proceedings would have been delayed only long enough to obtain the necessary memorialization of the convening authority’s personal determination under Army Regulation 27-10 that a court-martial was appropriate.  Assuming the appellant was not considered to have been “tried,” but only to be “pending trial,” the phrase “should not ordinarily be tried by court-martial” in the discussion to R.C.M. 201(d) clearly left the decision whether to pursue court-martial to the discretion of the convening authority.  See generally United States v. Schneider, 38 M.J. 387, 391-92 (C.M.A. 1993); United States v. Bordelon, 43 M.J. 531, 533-35 (Army Ct. Crim. App. 1995).  Accordingly, we find that counsel was not ineffective in not challenging the referral of the court-martial.  See Ginn, 47 M.J. at 248 (first principle).


In related claims personally raised by the appellant, he faults his counsel for not pursuing a complaint that his company commander preferred charges out of personal vindictiveness, and for not obtaining an order by a South Carolina judge preventing the state’s release of robbery evidence after the diversion of his state prosecution into the PTI program.  Even assuming personal animosity by the company commander as described in the appellant’s affidavit, see Ginn, 47 M.J. at 248 (first principle), we find no legal basis to invalidate the referral.  Likewise, we find no grounds for a state judge to restrict use of the state’s evidence in a court-martial when the soldier is in the midst of a pretrial intervention program.
  Thus, counsel’s decision not to pursue these fruitless avenues of attack was well-grounded, and clearly was not deficient performance under Strickland.

b.  The BB Gun


The appellant next claims that his counsel were ineffective in several respects by not recognizing before trial the importance of his assertion that the robbery weapon was only a BB gun, and not a firearm.  He argues that they should have negotiated his pretrial agreement based on the maximum sentence for a simple robbery; they should have stressed to him the importance of recovering the weapon and producing a receipt for its purchase; and they should not have let him plead guilty to robbery with a firearm.


We agree that the appellant’s counsel erred by not recognizing and resolving before trial the issue of whether a BB gun was a firearm.  Not every error constitutes ineffectiveness of counsel, however, and, using a “highly deferential” standard, we are satisfied that this is not such a case.  See Strickland, 466 U.S. at 689.  First, the presence of a firearm is not an element of robbery, but rather a sentence enhancer, which raises the maximum possible confinement from ten years to fifteen years.  See UCMJ art. 122; Manual for Courts-Martial, United States (1995 ed.), Part IV, paras. 47b and 47e.  The appellant’s counsel were thus justified in concentrating on whether any defenses were available to the underlying offense of robbery, and in the case of a guilty plea, how the appellant’s confinement could be minimized, given that the victims’ testimony that the weapon was a handgun would be admissible.  Second, the definition in R.C.M. 103(12)
 does not directly address whether a BB gun is a firearm, nor does any published military case we have found.  In fact, appellate government counsel argue that the military judge gave the appellant the benefit of the doubt, and that appellate defense counsel have not cited any authority for the proposition that a BB gun is not a firearm.  Despite some lingering confusion on the part of counsel, we conclude, based on the definitions in R.C.M. 103(11) and (12), the dictionary definition of a BB gun,
 and the definition found in the United States Sentencing Guidelines,
 that a BB gun is not a firearm.  The trial counsel’s assurances on the record and the continuing debate by counsel for both sides on appeal reinforce our conclusion that, despite their failure to recognize or address this issue before trial, the appellant’s trial defense counsel were “‘within the range of competence demanded of attorneys in criminal cases’” “under prevailing professional norms.”  Strickland, 466 U.S. at 687-88 (citations omitted).


Assuming, arguendo, that the appellant’s counsel were ineffective for not raising the BB gun issue at or before trial, we are convinced, based on the trial record, the assertions of the government counsel in the post-trial session, and the unrebutted affidavit of the trial counsel, that the appellant was not thereby prejudiced.  The government was not willing to concede before trial that the weapon used was a BB gun, which is why the stipulation of fact, instead of identifying the weapon, described it as “what clearly appeared to [the victims] to be a handgun.”  The trial counsel informed the defense counsel at trial that he was prepared to use the victims’ testimony to present a case on the merits that the weapon was a firearm.  Because the weapon was never recovered, the only evidence to contradict that a firearm was brandished would have been the appellant’s own self-serving statement.  Thus, we are not persuaded that the government would have agreed to a new pretrial agreement for a plea to simple robbery, nor are we persuaded that the government would have accepted a plea agreement to the same quantum, with the expectation of having to prove that the appellant committed the robbery with a firearm.  The ultimate results worked to the appellant’s advantage:  the government decided not to present evidence of robbery with a firearm, and continued to be bound by the existing pretrial agreement.

c.  Sentencing


The appellant’s final claims of ineffective assistance of counsel concern his counsel’s preparation for, and presentation of, extenuation and mitigation on sentencing.  First, he complains that his counsel failed to interview the victims until the night before trial.  We disagree that a counsel who had unfettered access to the victims’ pretrial statements, and who cross-examined them telephonically during an Article 32, UCMJ, investigation, is ineffective for waiting until the victims traveled to the trial site to confirm the exact nature of their sentencing testimony.  Further, the appellant has shown no prejudice from his counsel’s actions.  He has not submitted any evidence he could have presented, had the victims been interviewed earlier, to rebut their assertions of the sentimental value of the items taken or their description of the lingering physical and mental consequences of the robbery.


The appellant’s second ineffectiveness claim on sentencing involves his counsel’s failure to present proof of the appellant’s bills and to call any other witnesses on the appellant’s behalf.  As to the bills, the appellant presented an unsworn statement during which he claimed that he committed the robbery in the face of pressing monetary problems stemming from trying to buy his wife’s happiness after two miscarriages and a stillborn baby.  The trial counsel then submitted a stipulation of expected testimony from the appellant’s then-estranged wife stating that they had no such financial problems.  We are satisfied that any apparent contradiction between the two was adequately minimized when the trial counsel conceded in argument that the wife may not have been familiar with the appellant’s financial affairs, and when the defense counsel implied during his argument that the appellant’s pride prevented him from compounding his wife’s initial grief, or spoiling her later joy at successfully bearing children, by disclosing their increasingly dire financial straits.


As to the character witnesses, the appellant first claims that he asked that numerous civilians and noncommissioned officers be brought to testify about his character and duty performance.  We reject this claim for failure to prove what testimony the witnesses could have provided in excess of the excellent efficiency reports submitted as exhibits.  See United States v. Russell, 48 M.J. 139, 140-41 (1998); United States v. Moulton, 47 M.J. 227, 229, cert. denied, 522 U.S. 1114 (1998) (holding that, when claiming ineffective assistance of counsel for failure to present the testimony of a particular witness, an appellant must specifically allege the precise substance of the witness’ missing testimony).

The appellant also complains that his mother and civilian police Captain (CPT) P, who supervised the appellant’s PTI community service, should have been called to testify, and he submits affidavits from both.  We find that the physical presence of these witnesses at trial would not have affected the sentence.  As to CPT P, the defense counsel stated in his affidavit that because CPT P had a scheduling conflict (subpoenaed testimony in another court) and that CPT P was not a particularly effective witness, he decided that CPT P’s testimony would be adequately captured by adding the information to the stipulation of fact and the appellant’s unsworn statement.  After considering the general description of the appellant’s PTI community service in the stipulation, the appellant’s harrowing account of undercover drug trades and the lingering threat of retaliation from those he helped put behind bars, and the defense counsel’s emphasis during argument on the possibility of revenge even in prison, we conclude that CPT P’s personal appearance at trial would not have significantly enhanced the appellant’s sentencing case.

As to the appellant’s mother, the appellant’s unsworn testimony described in greater detail than her proffer how he successfully completed school despite his extremely difficult upbringing, his rapid advancement in the Army, and his normally law-abiding character.  His statement, coupled with the numerous laudatory noncommissioned officer efficiency reports and academic evaluation reports, correspondence certificates, and award commendations, showed a soldier who impressed command and cadre alike with his initiative, leadership, and professionalism, all while suffering from crushing debt.  Finally, the defense counsel’s lengthy, thorough, and compelling argument capitalized on the theme of the solid soldier snapping under the overwhelming pressure of a calamitous financial spiral that threatened to return him back to the wretched poverty of his youth. 

When determining effectiveness of counsel, our analysis does not include “‘second-guess[ing] the strategic or tactical decisions made at trial by defense counsel.’”  United States v. Grigoruk, 52 M.J. 312, 315 (2000) (quoting United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993)).  Considering the record as a whole, we are amply satisfied that the appellant’s trial defense counsel effectively represented his client during presentencing proceedings in the face of extremely sympathetic victim testimony.

In summary, we have carefully considered the entire record and all of the assertions in the appellant’s brief, affidavits, and personal submissions concerning ineffective assistance of counsel, including those not discussed in our opinion.  For the above stated reasons, we find that appellant:  (1) has not overcome the presumption of competence of counsel; (2) has failed to satisfy both prongs of the Strickland test; and, (3) was provided effective assistance of counsel.


The remaining assertions of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.

The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Rule for Courts-Martial 103(12) and (11) [hereinafter R.C.M.] specifically define, respectively, what is a firearm (a weapon “expel[ling] any projectile by the action of an explosive”) and an explosive ( e.g., gunpowders, blasting materials, detonating agents).





� In this regard, we note that the appellant’s new defense counsel, in his post-trial matters, characterized the appellant as only “fac[ing] prosecution” should he not complete the PTI requirements, and the detailed military defense counsel, at the post-trial Article 39(a), UCMJ, session conceded that there was no support for a jurisdictional challenge.





� See S.C. Code Ann. § 17-22-150(a) (1999) (“In the event an offender successfully completes a pretrial intervention program, the solicitor shall effect a noncriminal disposition of the charge[, whereupon] the offender may apply to the court for an order to destroy all official records relating to his arrest and . . . the charge . . . .”).





� See supra, note 1.





� See Webster’s Third New International Dictionary 189 (1981) (defining “BB gun” as an “air gun actuated by a . . . plunger that . . . compresses the air behind the pellet and propels it from the tube”).





� See U.S. Sentencing Guidelines Manual § 1B1.1, cmt. n.1(e) (1997) (“A weapon, commonly known as a ‘BB’ or pellet gun, that uses air or carbon dioxide pressure to expel a projectile is a dangerous weapon but not a firearm.”).





� We also reject the appellant’s Grostefon assertion that his attorneys improperly encouraged him to stay with the pretrial agreement once the finding of simple robbery was entered, instead of risking an immediate trial on the merits.  The appellant further claims that his attorneys did not inform him of the option of requesting a delay.  We find that the record, including the defense counsel’s affidavit and the appellant’s responses during the providence inquiry, “compellingly demonstrate” the improbability of both assertions.  We note that the victims traveled a great distance to testify, and that the trial counsel, in post-findings negotiations, stated that he would vigorously oppose any proposal for a delay in the proceedings, and that he was prepared to call the victims to prove the use of a firearm.  The trial counsel also adamantly rejected any suggestion that a lower confinement cap might be appropriate under the circumstances of this robbery.  We conclude that the defense counsel fully informed the appellant about his options and their consequences, including a request for a delay, but, appropriately, stressed which option was advisable.  See Ginn, 47 M.J. at 248 (fourth and fifth principles).  We also consider improbable the appellant’s claim in his affidavit that his counsel assured him that the military judge actually knew the quantum of confinement authorized in the pretrial agreement, and that he would not adjudge confinement in excess of that amount.  Id. (fourth principle).





� We also recognize that if the appellant’s supervisors took the stand, the trial counsel would have been allowed to reemphasize the aggravating circumstances of the robbery when he cross-examined them to test the basis of their opinions.





� The elderly victims testified that they emigrated from Poland after surviving the Holocaust.  They expressed shock and dismay that, even in the United States, those responsible for protecting citizens could commit crimes against them.  The couple testified that in addition to cash and jewelry, the stolen purse contained irreplaceable pre-war photos of relatives.  The wife’s now-deceased relatives gave her some of the stolen jewelry, while other pieces were obtained at great sacrifice as a result of the wife’s hoarding of her earnings while they lived on the husband’s earnings as a die maker, because he was unable to practice law in the United States.  Mentally, the couple suffered considerable trauma the night of the robbery, during their ruined summer vacation, and afterwards, in part because the appellant forgot his bag and might have tried to retrieve it, and because the stolen purse contained information about their car and home.  Physically, instead of enjoying their previously active retirement (which included swimming, tennis, and walking), they continued to receive care for the injuries they suffered when the husband struggled for the phone and the wife collided with a pole during her desperate flight from the appellant.
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