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MEMORANDUM OPINION
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JOHNSON, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to making a false claim, failure to go to his appointed place of duty, violation of a lawful general regulation (two specifications), false official statement, wrongful possession of marijuana, wrongful use of marijuana, and larceny of property of a value of less than $100.00, in violation of Articles 81, 86, 92, 107, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 892, 907, 912a, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for thirteen months, and forfeiture of all pay and allowances.  This case is before this court for mandatory review under Article 66, UCMJ.   Although not raised by appellant, we find that appellant’s pleas to making a false official statement were not provident.

Appellant and his co-conspirator entered into an agreement to make a false claim.  To carry out this agreement, the co-conspirator left the door to his barracks room open when he traveled to Oklahoma City, Oklahoma, for the weekend.  While he was gone, appellant entered the co-conspirator’s room and removed approximately $8,000.00 worth of property.  Upon his return, the co-conspirator was supposed to file a claim for the alleged stolen property and then split the proceeds from the claim with appellant.  When appellant discovered that his co-conspirator would not split the proceeds, appellant began selling the property he had removed from the barracks room.  Later, when questioned by a military investigator about the missing property, appellant stated that he had acted alone in taking the property and that he had not sold any of the property.  As these statements were false, the government also charged appellant with making a false official statement.   The military judge found his pleas to this offense provident. 

 Before sentencing, appellant made an unsworn statement.  When asked by his trial defense counsel why he had lied to the investigator, appellant stated that from the beginning of the conspiracy his co-conspirator had threatened him and told appellant that if appellant told the police about his involvement in the false-claim conspiracy that he would “take care” of appellant.  It was only after the co-conspirator had been convicted and sent to a confinement facility different from the facility in which appellant was confined that appellant felt free to tell the truth.   

“If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, . . . a plea of not guilty shall be entered in the record, and the court shall proceed as though he had pleaded not guilty.”  UCMJ art. 45(a); see United States v. Palus, 13 M.J. 179, 180 (C.M.A. 1982).  Duress is a defense if an accused had a reasonable apprehension that he would be immediately killed or immediately suffer serious bodily injury if he did not commit a certain act.  Rule for Courts-Martial [hereinafter R.C.M.] 916(h); see United States v. Rockwell, 52 M.J. 98 (1999).

Appellant’s unsworn statement required the military judge to reopen the providence inquiry and to inquire into the defense of duress.  R.C.M. 910(h)(2).  His failure to do so rendered appellant’s pleas improvident because appellant’s unsworn testimony set up a defense that was inconsistent with his pleas of guilty.  See Palus, 13 M.J. at 180.
We have considered the matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.( 

Accordingly, the findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for twelve months, and forfeiture of all pay and allowances.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of the sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.

Senior Judge CURRIE and Judge MOORE concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
( We note that in his R.C.M. 1105 and 1106 submissions appellant stated that he lied to a military police investigator because he feared his co-conspirator, a drug dealer with connections to the Oklahoma City underworld.  In light of our disposition of this case, we do not have to decide if these comments raised a legal error requiring comment by the staff judge advocate in the addendum to his post-trial recommendation.  See R.C.M. 1106(d)(4).
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