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PREFACE

The Military Law Review is designed to provide a medium for
those interested in the field of military law to share the product
of their experience and research with their fellow lawyers.
Articles should be of direct concern and import in this area of
scholarship, and preference will be given to those articles having
lasting value as reference material for the military lawyer.

The Military Law Review does not purport to promulgate De-
partment of the Army policy or to be in any sense directory. The
opinions reflected in each article are those of the author and do not
necessarily reflect the views of The Judge Advocate General or
the Department of the Army.

Articles, comments, and notes should be submitted in duplicate,
triple spaced, to the Editor, Militery Law Review, The Judge Ad-
vocate General’s School, U. 8. Army, Charlottesville, Virginia.
Footnotes should be triple spaced, set out on pages separate from
the text and follow the manner of citation in the Harvard Blue
Book.

This Review may be cited as 22 MIL, L, REV, (number of page)
(1963) (DA Pam 27-100-22, 1 October 1963),

For sale by the Superintendent of Documents, United States
Government Printing Office, Washington 25, D. C., Price: $.75
(single copy). Subscription price: $2.50 & year; $.76 additional
for foreign mailing.
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WILLIAM TUDOR
Judge Advocate General
17751777

On 80 June 1775, the first “Articles of War” were enacted by the
Continental Congress, Pursuant to those Articles, the position of
Judge Advocate of the Army was created on 28 July 1775, and
William Tudor, an eminent Boston lawyer, was appointed to the
position on the same day. On 10 August 1776, he was designated
Judge Advocate General and given the rank of Lieutenant Colonel
in the Army of the United States,

William Tudor was born in Boston, Massachusetts, on 28 March
1750. At the age of sixteen, he entered Harvard College and in
1769, after compiling an outstanding scholagtic record, was
graduated valedictorian of his class.

After graduating from Harvard he entered the office of John
Adams, the fhen most prominent lawyer in New England, and
pursued the study of law for the following three years, Adams and
he became lifelong friends and correspondents. On 27 July 1772
he was admitted to the Bar of Suffolk, Massachusetts, and soon
became a leader of the New England Bar.

He became active in the cause of independence and joined the
Continental Army shortly after Lexington, Although resigning
the office of Judge Advocate General on 10 April 1777, he served
in the field as a Lieutenant Colonel for the duration of the war.
He resigned from the Army in 1778, brevetted a colonel.

During the Revolutionary War Colonel Tudor received wide
publicity for the marked ability with which he conducted the
court-martial] defense of Colonel David Hensley in January of
1778, Colonel Hensley was accused by General Burgoyne of
cruelty to the British troops who had been taken prisoners of war
after the Battle of Saratoga. Burgoyne was permitted by the
court-martial to prosecute his charges personally. Despite the
eloquence of Burgdyne, Colonel Tudor secured Hensley’s acquittal,

With the end of the Revolutionary War, Colonel Tudor resumed
his practice of law. In 1796 his father died, leaving his son a
large inheritance. Thereafter, Colonel Tudor gave up his law
practice and until 1807 travelled extensively in Europe. During
his European gojourn he was received by the King of England
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and also renewed old friendships with General Lafayette and other
French officers who had served on Washington’s staff.

Colonel Tudor had a distinguished political career in his native
state of Massachusetts. He was a ber of the M husetts
House of Representatives from 1791 to 1795, and the Senate of the
Commonwealth of Massachusetts from 1801 to 1803; Secretary
of the Commonwealth of Massachusetts from 1808 to 1809; and
Clerk of the Supreme Court of Massachusetts from 1811 until his
death in 1819.

Colonel Tudor was regarded as one of the leading public-spirited
men of Massachusetts. He was a founder of the Massachusetts
Historical Society and a member of numerous charitable and
veterang’ organizations, From 1811 unti] his death, he was Vice-
President of the Massachusetts Society of the Circinnati, the
leading veterans’ organization of its day.

Colonel Tudor married in 1778 and had three sons and two
daughters. His eldest son, William Tudor, was the well known
American editor,

Colone] Tudor died in Boston, Massachusetts, on 8§ July 1819,

iv AGO $714B



Pam 27-100-22

PAMPHLET HEADQUARTERS,
DEPARTMENT OF THE ARMY
No. 27-100-22 WASHINGTON 25, D.C., 1 October 1963

MILITARY LAW REVIEW

Articles: Page

Government-Caused Delays in the Performance of
Federal Contracts: The Impact of the Contract
Clauses

Major Robert B. Clarke 1

Public Policy and Private Peace—-The Finality of a
Judicial Determination

Captain Matthew B. O’Donnell, Jr ______________ 57

The Devil’s Article
Wing Commander D. B. Nichols — oo 111

Military Law in Spain
Brigadier General Eduardo de No Louis__._______ 139

The Law of the Sea: A Parallel for Space Law
Captain Jack H. William 165

1958-1963 Cumulative Index:

Table of Leading Articles and Comments—Authors _—_. 173
Table of Leading Articles and Comments—Titles ___. 178
Book Reviews 183
Subject Word Index 184

AGO 67148 v






GOVERNMENT-CAUSED DELAYS IN THE PERFORM-
ANCE OF FEDERAL CONTRACTS: THE IMPACT OF THE
CONTRACT CLAUSES*

BY MAJOR ROBERT B. CLARK**

I. INTRODUCTION

It has been said that delays in the performance of Government
contracts have accounted for more losses and a greater percentage
of business failure than any other single factor in the field of
Government procurement,! We are all aware of the example of
the over optimistic or inefficient contractor who is forced to
pay liquated damages because he has not been able to complete his
work on time, but the contractor is not the only party who can
cause delays. In a surprising number of cases it is the Govern-
ment, rather than the contractor, who is responsible for a work
stoppage. The Court of Claims has been called upon over one
hundred times to decide claims based upon Government-caused
delays. The various administrative boards established to handle
factual disputes under Government contracts are continually re-
quired to resolve disputes arising from delays caused by the Gov-
ernment. As will be seen, the problem has significance for both
parties to the contract,

The purpose of this article is to examine the law relating to the
Government’s responsibility for delays which it causes, to trace
the development and ascertain the impact of certain standard and
optional contract clauses which affect this responsibility, to reach
conclusions as to whether revision or broadened application of
current clauses is desirable and, finally, to make recommendations
for possible improvements. The problem arises primarily in fixed
price contracts, advertised or negotiated, and examination is
limited to this type contract,

How, then, does the Government cause delays? Total categori-
zation of the many reasons why the Government voluntarily or

* This article way adapted from a thesis presented to The Judge Advocate
General's School, LS. Army, Charlottesville, Virginia, while the author was
a member of the Eleventh Career Course. The opinions and conclusions pre-
sented herein are those of the suthor and do not necessarily Teprasent the
views of The Judge Advocate General’s School or any other governmental
agency.

** JAGC, U.8. Army; Staf Judge Advocate Section, 1st Cavalry Division,

Korea; LL.B., University of Wisconsin, 1954; Member of the Wirconsin
State Bar.
1 Geskins, Delays, ilable Remedies Under Government

Contracts, 44 MINN. L. Rev. 76 (1959)
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MILITARY LAW REVIEW

involuntarily stops work on a contract is impossible, unless, of
course, a rather meaningless “miscellaneous” category?® is in-
cluded. However, a general breakdown by factual situations will
prove helpful in understanding the problem.

TUsually delays will fall into one of the following categories: (a)
cases where the Government orders changes in the work after the
contract has been signed, (b) cases where the Government fails to
make 3 site available for the work, (c) cases where the Govern-
ment fails to provide promised material or property for incorpora-
tion or guidance in the work, and (d) cases where a so-called
“sovereign” act of the Government delays the work. Before dis-
cussing the law relating to each of these areas, a brief examination
of the effects of delay on contract costs is appropriate,

Decisions of the Court of Claims show that delays, regardless
of how caused, increase contract costs in at least three ways:
First, certain expenses continue whether or not work is being
performed, These are normally called “stand-by” costs. For ex-
ample, laborers cannot be laid off until the extent of delay is
known,? salaried supervisors must be kept on the payroll,* equip-
ment must remain on the site,’ a field office must be maintained ®
and a proportional share of home office expenses paid.” Sometimes
it is possible to cut stand-by costs by transferring equip-
ment and personnel to another job. Other times this is impossible.
Second, there are costs directly related to stopping and starting,?
including protective maintenance of idle equipment and the re-
training of new workers.® Third, there are costs 'vhich result
from the extension of time necessary to complete the work: wages
and prices may increase,!® bargains and dizcounts may be lost,!*
work may unexpectedly have to be performed in winter weather
with loss of efficiency and heating requirements,'? additional pre-

2Included among such miscellancoas delays might be those pursuant to
terminating a contract for the converience of the Government, those required
because of an exhaustion of appropriations and those for which no reason
can be found.

8 Largura Constr. Co, v, United States, 88 Ct. Cl, 581 (1939)

4 Herbert M. Baruch Corp, v. United States, 92 Ct. CL 571 (1841).

S Henry Eriesson Co. v. United States, 104 Ct. Cl, 897, 62 F. Supp. 312
(1945).

¢F. H. McGraw & Co. v. United States, 181 Ct. CL. 501, 130 F. Supp. 394
(1955).

7 Reiss & Weinsier, Inc, v. United States, 126 Gt Cl. 713, 116 F. Supp. 562
(1863).

2 See Parish v. United States, 120 Ct. Cl. 100, 98 F. Supp. 347 (1951).

9 See Joplin v, United States, 89 Ct. CL 845 (1939).

10 See Lengevin v. United States, 100 Ct. Cl. 15 (1943),

11 See Kelly & Kelly v. United States, 31 Ct. CL 361 (1896).

12 See Kirk v, United States, 111 Ct. Cl, 552, 77 F. Supp. 614 (1948).
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GOVERNMENT-CAUSED DELAYS

miums must be paid for bonds and insurance.’® Finally, there is a
loss of profit,! for an anticipated gain must now be spread over a
longer period and a new job cannot be started.

The foregoing are intended only as examples of the effects of
delay and any accountant could add substantially to the list. For
the purpose of this discussion we shall consider any increase in
cost resulting from delay as a “delay cost.” Ags can be seen, the
problem is more dramatically portrayed in construction contracts,
but it can be equally acute in the supply field.

With this introduction we can turn to an analysis of the law
as applied to specific areas of delay by the Supreme Court and
the Court of Claims,

II. THE LAW OF GOVERNMENT-CAUSED DELAYS
A. DELAYS CAUSED BY CHANGE ORDERS

Government contracts, both supply and construction, currently
give the Government the right to order changes in the work.!s
This results in the most frequent instance of Government-caused
delay. Of course, a change order does not necessarily create delay.
Sometimes, the Government acts with promptness, and the na-
ture of the change does not extend the time needed to complete
the contract. On other occasions the Government does not (or
cannot) act promptly, It knows the work must be changed, but
the full details as to how it is to be changed have not been worked
out. In this instance a stop order is issued and the contractor
must wait for new plans.

The effects of a change order are not necessarily limited to the
particular items changed. For these portions, the Government
makes an “equitable adjustment” in price and the contractor is
reimbursed for his increased costs, if any.’* However, the cost of
unchanged work may also be affected. The time required to ex-
ecute the changed work may push the unchanged work into a
period of higher prices. In this event, the order of production
between changed and unchanged work becomes important, A
similar condition will result if the Government is not prompt in
determining the nature of the changes. The significance of the
distincetion between changed and unchanged work will become
apparent upon examination of the law.

The traditional starting point in any discussion of the law re-

13 See G, Schwartz & Co. v. United States, 89 Ct. Cl, 82 (1939).

14 See McCloskey v. United States, 66 Ct. Cl. 105 (1928).

16 Standard Form 23-A (Construction Contract) (April 1961 ed.); Stand-
ard Form 32 (Supply Contract) (September 1961 ed.).
16 Ibid,
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MILITARY LAW REVIEW

lating to change orders is Chouteau v. United States.” There,
for the first time, the Supreme Court interpreted a clause giving
the Government the right to make changes in a contract while the
work was in progress. Prior to Chouteau the Supreme Court had
held that once the contract was made the United States had no
right to interfere with the work. Either the Government co-
operated with the contractor, or it was liable for breach of con-
tract.® But these early cases did not settle the law, for in none
did the Government expressly reserve the right to make changes.

Choutear has an interesting background.*? In July 1863, the
Government entered into a contract with one McCord for the con-
struction of an ironclad steam battery, the Etlah. The vessel was
to be built at St, Louis and completed in eight months’ time. Iron-
clads were, of course, a novelty and on the basis of the battle ex-
perience of the few *Monitors” then in service, constan® im-
provements were being made. To permit incorporation of im-
provements during the construction period, the contract con-
tained the following clause:

It is further agreed, that the parties of the second part [the Govern-
ment] shall have the privilege of making alterations and additions to the
plans and specifications at any time during the progress of the work, as
they may deem necessary and proper, and if said alterations and addi-
tions cause extra expense to the parties of the first part [the contractor],
they will pay for the same at fair and reasonable rates.2?

From time to time the Government suspended work on the con-
tract and ordered changes in the plans. As a result, the Etlah
was not completed until November 1865, almost 18 montha after
the scheduled completion date. In the meantime, the price of
labor and materials had risen sharply in the St. Louis area,
McCord was reimbused for the increased cost of the changed
work, but he received nothing for the increase in cost of un-
changed work.

MecCord sued in the Court of Claims alleging that the Govern-
ment’s actions in delaying him through the many change orders
constituted a breach of contract, The court found no breach and
held that the Government had the privilege of ordering changes
under the contract. It reasoned that the Government would be

1795 U.8. 61 (1877).

18 United States v. Speed, 75 U.8. 77 (1868); Clark v. United States, 78
U.S. (6 Wall.) 543 (1867).

19 For the complete background of this case, including original correspond-
ence, see generally Speck, Delayg Damages and Government Contracts—
C C ative Remedies, 26 GEO. WASH. L. REV,

505 (1958).
20 McCord v. United States, 2 Ct. Cl. 155, 159 (1873).
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GOVERNMENT-CAUSED DELAYS

liable for delay costs only if it abused its privilege by taking an
unreasonable length of time in ordering changes; that here there
was no abuse because all changes had been made within a reason-
able period of time.2!

By this time McCord had gone bankrupt and the case was taken
to the Supreme Court by Chouteau, his assignee. Here a slightly
different view was taken, No mention was made of the reason-
ableness or unreasonableness of the length of time involved in
making the changes. Rather, it was held, the parties had con-
templated there would be delays as shown by the Changes clause.
This provided compensation for any work that had been changed,
“but for any increase in the cost of work not changed, no pro-
vision was made,” As for the rise in prices which had proved so
costly to the contractor in performing unchanged work, this was
“one of the elements which he takes into account when he makes
his bargain.”??

Following Chouteau, the Supreme Court continued to hold the
Government liable for breach when, in the absence of a Changes
clause, it suspended a contract to consider or order alterations.?®
But apparently the Government had taken the cue and included
a Changes clause as standard contract procedure. After 1885,
there is no reported litigation over a contract without a Changes
clause,

The Court of Claims has had numerous opportunities to con-
sider the effect of the Changes clause. Notwithstanding the
Supreme Court's failure specifically to approve the test of reason-
ableness, the Court of Claims continues to apply this standard in
determining whether the Government has breached by delay in
ordering a change. The rule is generally applied liberally in favor
of the Government. For example, long delays were approved as
reasonable in the construction of battleships.?* The Government
had purchased a privilege and if the arrangements were not satis-
factory to the contractor he should not have signed the bargain.

However, it was not a one-way street for the Government. In
1943, the Court of Claims was faced with a particularly ag-
gravated case where a construction contractor had been ordered
to stop pending changes, told to start work under a change order
and then ordered to go back to the original plans. The Court of
Claims held that the Government had been unreasonable to the

21]1d, at 168,

22 Chouteau v. United States, 95 U.S. 61, 68 (1877).

28 United States v. Mueller, 113 U.S. 153 (1885).

24 Newport News Shipbldg. Co. v, United States, 79 Ct. ClL. 1 (1934);
Moran Bros. Co. v, United States, 81 Ct. Cl. 73 (1925).
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MILITARY LAW REVIEW

extent of 49 days delay and granted recovery of delay costs for
both changed and unchanged work.2® Since then the cases have
gone both ways on a more or less ad hoc basis.?® In cases where it
grants recovery, the court determines the total delay, subtracts
that portion which it believes would have been reasonable and per-
mits recovery of delay costs for the remainder.?”

Not since Choutear has the Supreme Court been faced square-
ly with a case which concerned delay caused by change orders.
It has, however, denied certiorari in at least one case where the
Court of Claims has granted recovery for unreasonable delay.?®

B. DELAYS CAUSED BY A FAILURE TO MAKE A SITE
AVAILABLE

On occasion the Government will delay a contractor by failing
to make a site available or by failing promptly to issue a “notice
to proceed”. This problem is primarily restricted to construction
contracts, Sometimes the Government is at fault; by better plan-
ning or more diligent efforts the site could have been made ready
or the order to proceed issued. Other times the circumstances are
beyond the control of either party, as when proper testing fails
to disclose subsurface defects or when winter weather suddenly
strikes. Often another contractor is involved, whose work must be
finished before the delayved contractor can start, Nowhere is
the tug of war between the Supreme Court and the Court of
Claims better displayed than in this area.

Kelly & Kelly v. United States ™ offers a good example of the
early attitude of the Court of Claims toward delay of this type.
In 1888 the Government had contracted to build a marble post
office at an unspecified site in Chattanooga. The building was to
be completed within 22 months from the date of the contract.
This provided that if the contractor did not complete the building
on time he would be liable for 8100.00 per day in liquidated dam-
ages, but if he was delayed by the fault of the Government he
would receive an extension of time equal to such delay—a primi-
tive form of the present Delays-Damages clause. Thirteen months

25 Severin v, United States, 102 Ct. Cl, 74 (1943).

25 Compare F, H. McGraw and Co. v, United States, 131 Ct. Cl. 501, 130 F.
Supp. 894 (1035) (158 day delay unreasonable) with Magoba Construction
Co. v. United States, 99 Ct. Cl. 662 (1943) (244 day delay reasonable).

21 See, e.g., J. A, Ross & Co. v. United States, 126 Ct. Cl. 328, 115 F. Supp.
187 (1933).

28 Continental 11l Nat'l Bank & Trust Co, v. United States, 121 Ct. Cl. 203,
101 F. Supp. 755, cert. denicd, 343 U.8. 963 (1952).

2031 Ct. Cl. 361, 874 (1896).
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passed before the Government finally determined exactly where
the building would be located. In the meantime, the proposed
marble subcontractor went bankrupt and the contractor was
forced to buy on the open market at an increased price. Addition-
ally, supervisors and clerks had to be paid during the entire period
of delay. The Court of Claims considered the Government’s ac-
tions as unreasonable and a breach of contract. It expressly re-
jected a contention that the contractor was entitled only to an
extension of time under the Delays-Damages clause and awarded
damages for both the increased prices and the delay-caused wages.

The Supreme Court first spoke on the subject in 1926 in H. E.
Crook Co. v, United States® There a contractor was to install
plumbing in two buildings being buili by another contractor at the
Norfolk Naval Yards. The work was to be completed 200 days
from the date the contractor received the contract. Almost a year
went by from this date before the buildings were ready for the
work, during which time wages increased. The Court of Claims
held that the delay constituted a breach of contract by the Govern-
ment, but that by continuing to work the contractor had waived
any claim.®! Justice Holmes found no breach. In his view the work
schedule and completion date were only “provisional,” as evidenced
by the contract itself. This reflected that the buildings were only
in progress. It also provided no remedy other than an extension
of time in the event of Government-caused delays, and impliedly
gave the Government the right to delay under the Changes
clause. Thus he felt the “whole frame” of the contract shut cut
a claim for delay which seemed to him to be unavoidable.

In Crook one can almost feel the Court straining to prevent
recovery of delay costs. The Supreme Court’s attitude toward con-
tractors was then by no means friendly, as shown by Justice
Clarke’s oft-quoted statement regarding delays:

Men who make million-dollar contracts for Government buildings are
neither unsophisticated nor careless. Inexperience and inattention are
more likely to be found in the other parties to such contracts than the
contractors, and the presumption is cbvious and strong that the men sign-
ing such a contract as we have here protected themselves against such
delays as we are complained of by the higher price exacted for the work.32
The Court of Claims was not deterred by Crook, probably be-

cause of its peculair facts, and went right on holding the Govern-
ment liable for breach whenever it felt the Government had unduly

30270 U.S, 4 (1926).
3169 Ct, Cl. 598, 537 (1924).
82 Wells Bros. Co, v. United States, 254 U.S. 83, 87 (1920).
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MILITARY LAW REVIEW

delayed a contractor in getting started.®® But in 1943, the two
courts were again faced with the problem in United States v,
Rice.n

In the law of delays no case has been cited for as many different
propositions or with greater frequency than Rice. The facts were
relatively simple. A plumbing and heating contractor had agreed
to install equipment in a Veteran’s Hospital to be built by another
contractor at Togus, Maine, The contract strictly required com-
pletion of the work in 250 days from the date of “notice to
proceed.” The usual time extension was provided for Govern-
ment-caused delays. There were also the standard Changes clause
and a Changed Conditions clause, both of which gave the Gov-
ernment the right te alter the work in which event the contractor
would be entitled to an “equitable adjustment” in price.

The contractor had been informed by the Government that the
“notice to proceed” would be issued in the spring of 1932. Rely-
ing on this information, he had computed his bid on the basis of
having the building covered by the time winter arrived. The
“notice to proceed” was issued on May 9, 1932, as predicted. But
when the contractor arrived on the site he found that the Govern-
ment had stopped work by the building contractor because of sub-
surface defects. Tests were made and the site of the building was
changed. Not until October 8, 1932, was the contractor able to get
started. His work was pushed into winter with a 50 percent loss
of efficiency plus substantial delay costs.

The Court of Claims felt the delay costs were properly com-
pensable under the equitable adjustment provisions of the
Changed Conditions clause®s On certorari, Justice Black dis-
agreed. He denied recovery, reasoning: first, the contract dates
were only “tentative” as the Government had reserved the right
to make changes (citing Crook); secong, in changing the site the
Government had merely exercised its rights under the Changes
or Changed Conditions clauses; third, none of the work had ac-
tually been changed and delay costs relating to unchanged work
were not proper charges under the ‘changes” clause (citing
Choutear). It seemed “wholly reasonable” to him that an increase
in the time required to complete the contract be met with an in-

% Ross Eng’r Co. v. United States, 92 Ct. Cl. 253 (1941) ; Schmoll v, United
States, 81 Ct. CL 1 (1840); MacDonald Eng’r Co, v. United States, 88 Ct. Cl.
473 (1939); McCloskey v, United States, 91 Ct. Cl. 1 (1928).

34317 U.S. 61 (1842).

35 Rice v. United States, 95 Ct. CL 84, 100, 101 (1941). The building con-
tractor recovered all of his delay costs under the Changed Conditions clause.
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GOVERNMENT-CAUSED DELAYS

crease in time allowed. However, he felt the equitable adjustment
under the clause plainly applied “to the changes in cost due to
structural changes required by the altered specification and not
to consequential damages which might flow from delay taken care
of in the ‘difference in time’ provision.”

Rice would seem to have settled the matter, but the Court of
Claims was willing to give it only narrow interpretation. One year
later, when the Government failed to have a site ready in what
was termed “an arbitrary disregard of the contractor’s rights,”
the Court of Claims said:

We do not construe the Rice case as holding that affirmative sction or
failuze of the d to its obligations under the contract
could be cured by simply waiving liquidsted damages . . . . We do not
think the official of the defendant should be permitted to ‘kick the con-
tractor all over the lot’ and escape responsibility . . . . If such construe-
tion were made, it would certainly cost the defendant heavily in the
form of higher bids in all future contracts.¥

But the Supreme Court was to have another word on the matter.
In United States v. Howard P, Foley Co.® the contractor agreed
to install runway lighting at the Washington, D.C., National Air-
port; 120 days were allowed for the job from the ‘*motice to
proceed.” The work was to be done in segments and as the Gov-
ernment crews finished each runway it was turned over to the
contractor. The “notice to proceed” was issued and the contractor
started, but failures in a noval method of construction resulted
in long delays in turning over the runways, at considerable expense
to the contractor. The Court of Claims made a valiant effort to
distinguish Rice and Crook,’ but the Supreme Court held these
cases were controlling. Justice Black again wrote, but this time in
a split decision. He felt the Government could not be held liable
unless the contract could be interpreted to imply an “unqualified
warranty” to make the site available at a particular time. Here,
ag in Rice, he could find no warranty because the Government had
reserved the right to make changes and the Delays-Damages clause
set forth the procedure to be followed for Government caused
delays, i.e., a time extension. Finally, even if the completion date
could be “stretched” into implying a condition that the Govern-
ment exercise the highest diligence, no negligence had been shown.

36 Rogers v. United States, 99 Ct. CL 393 (1948). But see Barnes v. United
States, 96 Ct. CL 60 (1942) (No recovery for over four months delay).

51329 U.S. 64 (1946).

% Howard P. Foley Co. v. United States, 105 Ct. CL 161, 171-75, 63 F,
Supp. 209, 214-16 (1045), There had been no change order and the Govern-
ment itsel?, rather then another contractor, was preparing the site.
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MILITARY LAW REVIEW

A minority of three dissented, believing that by issuing the “notice
to proceed” the Government had bound itself to the scheduled com-
pletion period.

As will be seen, the Court of Claims has limited the full effects
of Foley (which would seem to bar all claims for delay costs) in
situations which do not deal with site availability. However, in
the area of site availability they have been compelled to follow the
clear mandate of the Supreme Court. They still use terms such
as “fault” or ‘“negligence,” 3 but have granted recovery only
when they have been able to find an “unqualified warranty” to
have the site ready.+

C. DELAYS CAUSED BY A FAILURE TO DELIVER
PROMISED MATERIAL

Commonly, a Government contract may require the contractor
to use Government-furnished property in completing the work.
Both construction and supply contracts may contain such pro-
visions. The items concerned may be physically incorporated into
the work as cloth for uniforms or steel for a building, or the item
might be a model to be followed during performance. When the
Government fails to deliver as promised, delays result and the
contractor incurs delay costs. While the contract provides that the
Government will furnish material, it seldom specifies an exact
date when such delivery will be made. Specifying a delivery date
i3 usually impossible because of uncertainty as to when the con-
tractor will get started. This creates a problem as to interpreting
just what the Government has promised insofar as time of de-
livery.

Prior to the Supreme Court’s decision in the Foley case, the
Court of Claims had held that the Government’s failure to deliver
when the contractor was ready constituted a breach of contract.s!
Delay costs were recoverable as damages, and no mention was
made of the degree of diligence the Government had employed or
of the fact that an exact delivery date had not been specified.
Foley was to change this,

3% See, ¢.g., Arundel Corp. v. United States, 121 Ct. CL 741 (1852); Cauld-
well-Wingate Co. v. United States, 109 Ct. CL. 193 (1947).

40 Abbett Electric Corp. v. United States, 142 Ct. Cl. 609, 162 F. Supp. 772
(1958). The Court of Claims construes a promise to issue a “notice to
proceed” within a certain number of days from the date of award as an
unquelified warranty.

41 Donnell-Zane Co. v. United States, 75 Ct. Cl. 368 (1932); Goldstone v.
United States, 61 Ct. Cl 401 (1825).
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It will be recalled that Foley dealt with the problem of site
avialability, rather than the delivery of material. However, be-
cause of the strong language that the Government would not be
liable for delay costs in the absence of an unqualified warranty,
the Court of Claims felt obliged to apply this rule in the area of
Government-furnished property. The J, J. Kelly Company was
the first contractor to feel the effects of the change in attitude.s
This company had been delayed when the Government failed to
deliver certain secret units which were essential to the construe-
tion, The Court of Claims denied a claim for delay costs. Judge
Jones found the contract contained no warranty of a particular
delivery date. He therefore concluded that under Foley the con-
tractor was entitled only to an extension of {ime pursuant to the
Delays-Damages clause. He made it clear, however, that he found
it difficult to follow the Supreme Court’s logic, and he recom-
mended that the Delays-Damages clause be reviged fo exclude
cases where the Government was at fault:

To anyone at all familiar with the practical side of construction, it
must be readily apparent that a mere extension of time within which to
allow the contractor to complete the contract does not at all compensate
him for losses which he may sustain by virtue of delays which are due to
wrongful acts on the part of the Government. , . , If therefore, the article
is allowed to remain in its present form, contractors in making their bids
will necessarily make allowances for these possibilities. . . , &

Judges Whitaker and Madden concurred, but expressly disas-
sociated themselves from any view which would construe Foley to
absolve the Government from liability for delays which could have
been avoided by “the exercise of ordinary diligence.”s#

Four weeks later, in George A. Fuller Co. v. United States
Judge Whitaker led the Court of Claims around Foley. The Gov-
ernment had promised to furnish this contractor with certain
models and it had delayed in doing so to the contractor’s detri-
ment. Judge Whitaker distinguished Crook and Rice on the basis
that in those cases the Government had reserved the right to delay
the contractor, whereas here it had not. He distinguished Foley
on the grounds that there the Government had not warranted
any action on its part, whereas here, even in the absence of a
specific delivery date, the Government ‘“was bound to furnish
them [the models] on time as much as if an express provision to
this effect had been incorporated into the contract.” He then

42 See 1. J, Kelly Co. v. United States, 107 Ct. CL 594, 69 F. Supp. 117
(1947).

43 Id, at 604, 606; 69 F. Supp. at 120,

4107 Ct, Cl. at 606; 69 F. Supp. at 120, 121

45108 Gt CL. 70, 94, 101; 60 F. Supp. 409, 411, 415 (1947).
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reviewed the entire law of delays and concluded that the Supreme
Court would not excuse wilful delays or those caused not in the
exercise of a reserved right#f Weighing the Government's ac-
tions, he found a lack of diligence and granted recovery for delay
costs.

Diligence or fault was then to be the test ' at least in the
absence of an express warranty on the part of the Government
that the material would be delivered on times* The Court of
Claims has gone both ways in finding diligence or & lack of it.
In cases where there is no evidence to establish a “lack of dili-
gence” 49 or where the evidence affirmatively shows the Govern-
ment “exerted every effort,” ® recovery is denied. On the other
hand, where the court finds “negligence” 5 or “inexcusable” ®2 ac-
tions, recovery is granted under & breach theory.

It is difficult to ascertain any definite trend in the decisions as
illustrated by the 1961 case of Ozark Dam Constructors v, United
States.s® There, without warranting a specific delivery date, the
Government promised to furnish cement for a dam. The Gov-
ernment planned to use a certain railroad, but a strike occurred
delaying delivery. At a preliminary hearing the Government
moved to dismiss on the basis of a clause expressly denying liabili-
ty. The court denied the motion, stating that the strike was
clearly foreseeable and that the Government’s failure to secure
alternative transport was almost “wilful negligence.” ® But when
the case was heard on the merits, the court reversed its opinion,

45 He was convinced that the Supreme Court would never deny recovery in
a case like James Stewart & Co. v. United States, 105 Ct. Cl. 284, 63 F. Supp.
633 (1948), where the Government's architect went on a three month’s
European vacation while the contractor waited for promised models.

47 The Court of Claims has actually cited Foley as establishing the test of
diligence. 3ee Chandler v. United States, 127 Ct. Cl. 357, 563, 119 F. Supp.
186, 190 (1954). As we have seen, the court mentioned only in passing the
degree of the Goverrnment's efforts,

45 See Torres v. United States, 126 Ct. Cl 76, 112 F. Supp. 363 (1953),
where the contractor had provided a $26,781.00 contingency fund for late
delivery of Government-furnished property, At the Government's urging, he
eliminated this item from his bid, but the Government still didn’t deliver on
time. The court held that the Government's actions d to a warran
of timely delivery.

49 See e.g., Daum v, United States, 120 Ct. CL. 192, 221 (1961).

0 See, e.g., Otis Williams & Co. v. United States, 120 Ct. Cl. 249, 273, 274

1961},

e See, e.g., Thompson v. United States, 130 Ct. Cl. 1, 124 F. Supp. 845
(1954).

52 See, .., Peter Kiewitt Sons Go. v. United States, 138 Ct. Cl. 668, 151 F.
Supp. 117 (1837).

88 Ct. Cl. No. 143-34 (April 7, 1961), 288 F.2d 913 (1961).

64 Ozark Dam Constructors v. United States, 130 Ct. Cl. 354, 112 F. Supp.
863 (1955).
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They examined what both the contractor and the Government had
done to secure another means of transport and concluded that
Government negligence had not been proved.s

D. DELAYS CAUSED BY SOVEREIGN ACTS

No discussion of Government-caused delays would be complete
without at least brief reference to delays caused by the Govern-
ment in its sovereign, rather than contractual, capacity. A full
treatment of the doctrine of sovereign immunity as applied to
the law of contracts is, of course, beyond the scope of this paper.

In one of its first reported cases, Jones v. United States,’® the
Court of Claims was faced with the problem of interference with
the contractor by a governmental act unrelated to the contract
itself. Two surveyors had contracted to complete a survey of
certain Indian Territory. The Army officer in charge of the area
in question ordered a withdrawal of Government troops, leaving
the contractors unprotected and reqriring postponement of the
survey. The contractors then sued in the Court of Claims for the
delay costs they had incurred. The court found that the act of
removing the troops was a “sovereign act,” that the Government
would be liable only if another contractor (fictitiously placed in
its stead) would be liable under the same circumstances, that
another contractor would not be liable under these circumstances,
80, too, the Government could not be liable. The holding in the
Jones case, “that the United States as a contractor cannot be
held liable directly or indirectly for the public acts of the United
States as a sovereign’’ was specifically approved by the Supreme
Court in Horowitz v. United States * and stands as the law today.

World War II furnished at least one example * of the applica-
tion of the rule. Shortly after Pearl Harbor a contractor in the
Panama Canal Zone was delayed to his detriment by the Gov-
ernment’s actions in diverting promised work and materials to
projects of higher priority. In denying the contractor’s claim for
delay costs, Judge Madden of the Court of Claims wrote:

5 Two judges dissented. They felt the majority opinion was “premised on
what the plaintiffs did not do, rather than the omissions of the defendant.”
Some of the evidence used to support the finding of diligence does seem thin,
Included were the Government's “hopeful” belief that the long threatened
strike would not oceur, their anticipation that the strike, if started, would be
so serious that it would be settled soon, and “licensing’’ problems which might
arise if the cement was delivered by truck.

81 Ct, Cl. 383, 384 (1865).

87267 U.S. 458 (1925).

63 See Froemming Bros. v. United States, 108 Ct. CL 193, 70 F. Supp. 126
(1947).
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If the contract interfered with were between private contractors, and
the interposition of a Government priority order or military regulstion
delayed performance, the contractor who was hurt by the delay could not,
of course, claim compensation from the other party to the contract, and
would have to bear his own loss. There seems to us no reason why 2 con-
tractor, whose contract happens to be with the Government, should be in
a more favored position ... 5

Later we will have occasion to discuss some of the difficulties in
applying this rule to the continually changing conditions of the
cold war.

E. SOME COMMENTS ON THE LAW

With thig background on the law of delays, certain comments
appear appropriate:

1. It seems reasonable to conclude, as the courts have, that by
reserving the right to make changes the Government also re-
serves the right to delay, at least for a reasonable time. There is,
of course, a contrary argument. The contract itself makes no
mention of any right to delay, so the right must be implied. A
given contractor might well question that he has sold (or even
contemplated) the right to delay; this was the position of the con-
tractor in Chouteawn. Yet, in the normal case, some delay will
flow from a change. The right to make changes would be of little
value if it could be exercised only when the change would cause no
delay. The courts, therefore, appear justified in holding that the
parties contemplated the sale of the right to delay as part of the
right to make chang

The quarrel here is not so much with the interpretation of the
Government’s rights as it is with the contractor’s entitlement.
While the courts have given broad interpretation to the Govern-
ment’s rights under the Changes clause, they have been niggardly
in interpreting those of the contractor. That a change will be
followed by a price adjustment is the consideration for the grant-
ing of the privilege. Few contractors, indeed, would agree to in-
clusion of a Changes clause without this provision, and, if it were
not included, the courts would no doubt imply it. But t™:e Supreme
Court, in Rice, has narrowly restricted the scope of the price ad-
justment to increases in the cost of changed work, and nothing is
permitted for stand-by costs or increases in the cost of unchanged
work.

The court gives two reasons for this restriction. First, it says
the language of the equitable adjustment feature contemplates

5 [d, at 212; 70 F. Supp. at 127.
14 AGO 5T14B



GOVERNMENT-CAUSED DELAYS

only increases in the cost of changed work; Chouteau is usually
cited as authority for this proposition. However, there is nothing
in the clause in that ease which would restrict recovery to changed
work. The contract simply provided that the contractor would be
reimbursed for any “‘extra expense” he might occasion as a result
of changes. Why should not delay costs be considered an “extra
expense”? Certainly McCord, who went bankrupt, considered
them as such. In fact, it seems more reasonable to include such
costs than exclude them. The Courts, in Choutean, gave no reasons
for denying delay costs as part of the “‘extra expense” adjustment.
There is only the simple statement, unaccompanied by any ana-
lysis, that the contract provided nothing for unchanged work.

The answer may lie in the way the plaintiff presented his case.
He contended the Government had breached, not that he was en-
titled to relief under the clause itself. So the court was never
squarely presented with the issue of what should be included as
“extra expense.” The principal holding of the case—that the
Government had not breached—is not questioned. There are good
and sufficient reasons for keeping a war contractor on the job.
It is, however, suggested that Chouteau should never have ac-
hieved the importance that it did in determining the contractor’s
entitlement, and that delay costs could easily have been permitted
under the Changes clause.

The second reason the court gives for denying delay costs under
the Changes clause is that the contractor is already “compensated”
for the delay by an extension of time under the Delays-Damages
clause, and that this is his sole remedy. Strangely, this view
seemed “wholly reasonable” to Justice Black. The Court of Claims
has not agreed, and they are surely joined by the business com-
munity. The concept conflicts with common sense as well as the
old adage that “time is money.”

The fact is that the Delays-Damages clause was never in-
tended as the contractor’s sole remedy for delay. The extension
of time provided for by the clause was intended only to relieve the
contractor from paying liquidated damages when he was delayed
through causes beyond his control. The Delays-Damages clause
has no place in considering the contractor’s entitlement to financial
reimbursement for Government-caused delay and the courts would
do well to eliminate it from their consideration of the problem.

2. There are really two problems involved in site availability.
One relates to delay in initially getting the site ready for the
contractor. The other relates to keeping it available as the work
progresses. According to Crook, Rice and the majority in Foley,
AGO 5714B 15
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the Government is liable in either instance only if it has made an
unqualified warranty of readiness. Neither the contract perform-
ance schedule nor the “notice to proceed” constitute such a war-
ranty. Time in a Government contract is said to be “provisional”,
which may come as a surprise to the contractor, who is held for
liquidated damages if he inexcusably exceeds the number of days
allotted him.

The court arrives at this conclusion by looking to the Changes
clause, and reasons that if delays through changes are expected,
then the completion date must be only “tentative,” This reason-
ing is open to question, as the matter of changes seems quite
collateral to that of site availability. Surely, it is not inconsistent
for a contractor to know full well he may be delayed by a change
but never anticipated a delay in starting work. Yet, thiz is what
the court seems to be saying. However, the real difficulty lies in
that fact that the court has placed no limits on the “provisional”
rule. Is the Government under no duty at all? Could it delay for
five years without breaching?

The minority in Foley suggested a partial answer by making
the ‘“notice to proceed” a warranty, Under this theory the Gov-
ernment would assume all risks after the notice is issued. This
would, of course, completely indemnify contractors who are
delayed while the work is in progress, but it would provide nothing
for those to whom no “notice to proceed” is issued. It might
also be unfair to the Government which could argue it had never
bargained away possible defenses of impossibility,

A better answer seems to lie in an examination of what the
parties contemplated at the time they made the bargain. This
would show quite clearly that the Government and the contractor
contemplated that the site would be available and the notice
issued within a reasonable time, It would algo probably show that
subsequent Government-caused delays (unrelated to changes)
were not contemplated at all, If the Government were then
charged with a duty (not a warranty) to make the site available
within a reasonable time and to cause no delays thereafter, its
failures could be judged under the normal rules for discharge by
impossibility.#* As in any case where the contract is silent as te
which party is assuming what risks, the court would distribute
the risks between the parties in accordance with justice and
normal business practice. For example, the contractor would not

80 Gee generally 5 CORBIN, CONTRACTS §§ 1320-32 (1862).
16
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have to bear the risk of the Government’s negligence,® and pos-
sibly the Government would not bear the risk of an act of God.t?

However, the Supreme Court’s failure to imply any duty on
the Government prevents any distribution of the risks. They are,
as we have seen, all on the contractor,

8. When delay is caused by a failure to deliver promised ma-
terial, the Court of Claims hag been able to imply more duties on
the part of the Government. In the absence of a specific delivery
schedule, the court requires the Government to deliver in time
for economical use. They do not, however, convert the Govern-
ment’s promise into a warranty or promise to indemnify, and
the Government is left with the usual defense of impossibility.

Impossibility may be objective (where performance is factually
impossible) or subjective (where the inability is peculiar to the
promisor). Whereas objective impossibility acts as a defense,
subjective impossibility does not.8® The scope of objective possi-
bility has been expanded in recent years, but there are limits to
its application.®* The Court of Claims has been liberal in inter-
preting what is objectively impossible for the Government. Cases
like Ozark Dam have definite subjective overtones and even the
burden of coming forward with the evidence, which should be on
the Government,s® seems confused.

The Court of Claims also seems preoccupied with the question of
diligence, which should be the last issue resolved. If the Govern-
ment promises to deliver cement and does not do so, it should
first prove delivery was objectively impossible. When this is
done the contractor may attempt to prove that the impossibility
was brought about by the Government’s lack of diligence and
that therefore the Government should not be released. In reply
the Government may prove it was in fact diligent, but the issue
should arise only after the Government has proved impossibility
and the contractor has raised the question of diligence. Of course,
diligence has a bearing on impossibility. But, if an objective
standard is to be applied, the issue should be: Was it reasonably
possible for anyone to do this? Not, did the Government’s agents
put in a full day’s work? In a few cases this hag resulted in
emphasis on what the Government did, rather than what it could
have done.

It seems clear, however, that the risks have been more fairly

61 See id, § 1829
62 See i, § 1824,
83 See id. § 1825,
64 See id. § 1333,
o See id. § 1329.
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allocated in this area than in that of site availability., The Supreme
Court has not been directly faced with the problem. Whether they
would adopt the Foley rationale and bar recovery in the absence
of an unqualified warranty or change the trend and imply some
duty on the part of the Government is speculative.

4, The defense of sovereign immunity, under which all risks
are allocated to the contractor, is certain to present increasing
problems in the cnld war. The old analogy of fictitiously placing
a private contractor in the Government’s place to determine liabil-
ity becomes strained in some modern settings. For example, what
of the risks run by a contractor at an air field or missile site
who is subject to frequent and largely unforeseeable interruptions
by alerts, each a sovereign act. Is it in the best interests of the
United States to distribute all risks to him?

5. Viewing the entire problem of Government-caused delays
from the point of view of an allocation of risks, the scale is heavily
balanced against the contractor. When changes are ordered he
must bear the risk of “reasonable” delays. When the site is not
available he must bear all risks. When promised material is not
delivered, he must bear the risk of impossibility. When the sov-
ereign interrupts, he must again bear all risks.

Because these various risks are allocated by the courts, rather
than the contract, confusion exists on the part of the contractor
as to what risks he is assuming. As Professor Corbin has written:
“It makes little difference to the community which party must
bear the risk; but it makes mush difference that we know in
advance which one must bear it.” ¢ Surely, this is what happened
in Chouteau, Rice and Foley. There was nothing in these con-
tracts to indicate the contractor was assuming the risk of Govern-
ment-caused delay. If anything, a contrary inference seemed more
reasonable. Inequities are bound to result in such a situation,
These three contracters were apparently honest and prudent busi-
¢ Two went bankrupt and the third sustained heavy

ot because they gambled and lost, but because they did
not know they were gambling at all,

We may assume, however, that present day contractors are
aware of the risk of Government-caused delay. Substantial cover-
age has been given to the subject in trade journals and news-
letters.s” With this knowledge, the contractor’s only problem is

66 See id. § 1328,
57 See, ¢.g., The Constractor Magazine, Oct, 1962, p. 27 (This is the “Official
3 The

Journal” of the Associated Genersl B n-
tractor, para, 560 (1961) (a newsletter designed to keep contractors abreast

of federal contract law).
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computing the odds and having the Government put up its por-
tion of the wager as part of the contract price. Unfortunately,
the courts have provided no guidance as to how the contractor
should estimate the cost of this risk.

The task of evaluating the possible effects of Government-caused
delay is not easy, and a number of factors not involved in the
usual commercial contract are present: What is the likelihood
of changes? How much delay might result? How will unchanged
work be affected? What if the Government does not have the
site ready? What if they are late in delivery of promised
material? What is the possibility of sovereign acts? How will
the court interpret such concepts as “reasonableness” and “dili-
gence”? These are just a few of the factors which must be
considered.

The only solution for the contractor seems to be to arrive
at the minimum contingency consistent with maintaining a com-
petitive posture. He will realize, of course, that this cannot pro-
tect him from a catastrophic delay, but perhaps it will cover those
of a less serious nature. Possibly, over a period of time, he can
provide for the ups and downs of delay costs and thereby protect
himself. In any case, he will not have taken a risk without
compensation,

8. The foregoing are some of the problems presented by the
judicial treatment of Government-caused delays. The Supreme
Court, in particular, has been unwilling to imply duties or allo-
cate risks to the Government. They have not, however, told the
Government how it should contract. The language of Rice is clear:
“If there are rights to recover damages where the Government
exercises its reserved power to delay, they must be found in the
particular provisions fixing the rights of the parties.” &

If the law cannot be clarified, perhaps the contracts can, Fortu-
nately, some Government agencies have adopted standard con-
tract clauses which better define the rights of the parties, at least
in some areas. However, in other agencies and other areas,
there is great room for improvement angd clarification. In the
next section we shall discuss some of the present contract clauses
and their impact on delay costs.

III. THE CONTRACT CLAUSES
A. THE ROLE OF THE ADMINISTRATIVE BOARDS
Any study of the impact of Government contract clauses must

68 United States v. Rice, 317 U.S. 61, 66 (1942).
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necessarily concern itself with the agencies which interpret these
clauses. We have already examined the judicial treatment given
some of the clauses by the Supreme Court and the Court of
Claims—these courts establish the law. However, the everyday
business of determining proper application of the clauses is more
likely to be found in the administrative boards which have been
established to settle contract disputes administratively. A full
description of the nature and function of these boards is beyond
the scope of this paper,® but a few observations appear appro-
priate,

1t is generally recognized that boards, such az the Armed Serv-
ices Board of Contract Appeals? [hereafter referred to as the
“ASBCA” or “the Board”], offer a speedy and relatively inexpen-
sive method for resolving contract disputes.”! While decisions of
ASBCA are not final on questions of law,”2 the Board is never-
theless forced to decide such questions, when mixed with ques-
tions of faect. The Board’s jurisdiction is, however, limited. It
has no authority to rescind or reform a contract or award dam-
ages.™ Thig last proviso has particular significance in the area
of delay costs, for the ASBCA has consistently ruled that, unless
there is a contract clause giving the contractor the right to an
equitable adjustment in price because of Government-caused de-
lays, it has no jurisdiction to grant relief.™

The importance of decisions by administrative boards cannot
be overestimated. For many contractors, an appeal to the Board
on a mixed question of law and fact is the only practical remedy—
time and expense factors preclude further appeals to the courts.

B. DECLINE IN THE USE OF EXCULPATORY CLAUSES

Before examining some of the cuvrent contract clauses which
broaden the Government’s liability for delay, it should be noted

5 See gererally Cuneo, Armed Scrvices Board of Contract Appeals: Tyrant
or Impartial Tribunal? 39 A.B.AJ. 873 (1953).

70 Currently authorized by Department of Defense Directive No. 515417
(March 20, 1952).

T In fiscal years 1057 and 1958 the ASBCA disposed of 1,421 cases in an
average time of 10.5 months per case. During this same period the Court of
Claims disposed of 164 cases. Time requirements for the Court of Ciaims are
not kept, but a 1947-1948 study showed it took approximately three years
from filhng to 'vdgment. Edwards, The Armed Services Board of Contract
Appeals: An Assessment, Feb. 1959 (unpublished thesis in The Judge
Advocate General’s School, U.S, Army Charlottesville, Virginia.

7268 Stat. 81 (1954), 41 U.8.C. §§ 321-22 (1958).

7 Starck Van Lines, Inc, ASBCA No. 4647 (Dec. 16, 1858), 58-2 BCA

2036,
74 Hugh G. Strickland, Inc, ASBCA No. 7702 (Feb. 19, 1962}, 1962 BCA
3310,
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that increasing the Government’s responsibility is not the only
solution to the problem. An express denial of liability for delay
is another approach. Exculpatory clauses which did just this were
once favored. Thus, in Wells Bros. Co. v. United States,™ the
contract read:

[Tlhe United States shall have the right of suspending the whole or

any part of the work . .. and for all such suspensions the contractor
shall be allowed one day additional to the time herein stated for each and
every day of such delay . . . . Provided further, that no claim shall be

made or allowed to the contractor for any dameges which may arise out
of any delay censed by the United States.

The Supreme Court found this a “plain and unrestricted covenant’”
which barred delay claimas,™

Those in charge of Government contracting were not unaware
of the court’s decisions in Wells and like cases, and the reaction
was not favorable. Among agencies concerned was the Inter-
departmental Board of Contracts and Adjustments,”” This Board
had been created by direction of the President in November 1922,
Its primary functions were to standardize forms and methods
of Government contracting, to recommend appropriate changes
and to eliminate “those uncertainties of construction and hazards
which have hitherto operated to increase the cost of Government
work and supplies,” ¥ The Board operated until 1933 when it
was dissolved by Executive Order.

The minutes of July 30, 1926 reflect the Board’s attitude on
exculpatory clauses:

Major Cushing stated this [a clause giving the right to suspend with-
out liability for delay demages] was a very unfair provision and ought
not to be incorporated in the standard form as it was a hazard that would
add materially to the price of the bids in every mstance, although the
right would seldom be exercised by the Government . . . . No action was
taken to insert such a provision in the standard form , . , 79

The Board’s rejection of an exculpatory clause in the standard
form did not solve the problem. The minutes of November 18,

% 264 U.S, 83, 87 (1920),

% Justice Clarke, whose unfriendly sttitude toward contractors we have
seen, p. 7 supre, wrote this decision. But there are indications that Justice
Holmes shared his feelings. In H. E. Crook Co. v, United States, 270 U.S.
4 (1926), which contained no exculpatory clause, Holmes referred to a case
in which the Government had expressly denied liability and observed that
“in some cases the Government's lawyers have been more careful”

7 All information concerning the Inter-departmental Board, including
origin, minutes and letters, has been derived from Harwood-Nebel Constr.
Co. v. United States, 105 Ct. CL 118 (1845).

7 See 1d. at 120.

™ See id, at 132.
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1932 reflect concern that some Executive Departments were still
using exculpatory clauses. New interest was kindled in amending
the standard form to eliminate these clauses once and for all.
But after much discussion, the idea of a standard clause was
discarded in favor of a Board letter to the heads of the various
executive departments. This letter related in part:
Tt is eviden® that the incorporation in the specificatinns
reserving to the Government the right ro susp the work with
compensaticn to the contractor temds to increase he coss of the work
Therefore, such a prmmon ~hcu1d be used only in the excepticnal cases

Notwithstanding official eriticism of exculpatory clauses, their
use, at least by some agencies of the Government, continued
through World War II. As recent as 1953 the Court of Claims
held that such a clause would relieve the Government of ility
for delays: “Although the provision is harsh, we are not at likerty
to narrow the construction of it in order to alleviate jts har
ness.” 8 However, in 1953, in Ozark Dam Coustructors v. United
States,®? the Court of Claims took a differernt view of the clause.
Judge Madden had the following general cbservations:

A contract for immunity frem the harmful consequences of one’s own
nagligerce alwaye preserts a sevious guestion of public poliey. Thar
question seams o us to be particularly serious wher, as i this casa, if
the Govern«~

e negiigence o? the Government’s agents. Why the
rnment would want to bay and pay for such an immunity it havd to
sion in the contract, get the coveted
lose the war.

The opinion concludes that the non-liability provision, “when
fairly interpreted in the light of public policy,” could net provide
the Governmen* with immunity from delay claims

It would be a mistake to assume that exculpatory clauses will
ravor again be found in a Government con‘ract, but the trend
is definitely away from using such clauses. Generally, current
clases broaden the Government’s liability. We shall now examine
five clauses, presently being used, to determine their impact on
the Government’s responsibility for delay.

1. The Changes Clause

Since the Civil War the Changes clause has been responsible

50 See id. at 156

81 George J Gram Constr. Co. v, United States, 124 Ct. Cl. 202, 108 F.

Supp. 245 (19!
82130 Ct. Cl 334 380, 127 F. Supp. 187, 191 (1955).
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for most Government-caused delay. This clause is now required
in al! Government contracts, and the full provisions of current
clauses are set forth in Appendix A. The principle behind the
Changes clause remains the same. The Government has the right
to change the work and the contractor has the right to an equitable
adjustment in price. Thus, in supply contracts®® an adjustment
will be made if changes are made in plans, method of shipment
or place of delivery. In construction contracts® an adjustment
will be made if changes are made in plans or if unexpected sub-
surface conditions are encountered which materially differ from
those indicated in the contract.

The Supreme Court, in its decisions in Rice and Chouteau, has
presented a formidable barrier to the recovery of delay costs as
part of an equitable adjustment under the Changes clause. They
have allowed recovery only for changed work, and barred re-
covery for both stand-by costs and increased price of unchanged
work.

Thoge who have not agreed with the Supreme Court's position
(including the contractors) have made repeated attempts to use
the Changes clause as a vehicle to recover delay costs. These
attempts have taken two forms: First, contractors have tried to
convince the ASBCA that delays are in fact changes, and that
unreasonable delays related to changes are properly compensable
under the clause. The Board has not been convinced. Second,
there have been attempts to revise the clause itself. These have
met with partial success in the supply fleld.

a. Delays Are Not Changes. Undoubtedly it has come as a
surprise to many a contractor to learn that when the Government
stops his work it has not changed the contract within the meaning
of the Changes clause. Yet, with a few exceptions, this is the
position the Board has taken.s¢

The appeal of Simmel-Industrie Maccaniche S.A.% shows the
present position of the Board, This Italian firm had contracted
to make high explosive shells for the Air Force. The contract
called for an initial “pilot lot” which was to be promptly inspected

8 See Federal Procurement Regulations § 1-7T.101-2 (Sept. 17, 1959)
(mandatory clause) (hereinafter cited as F.P.R.).

84 See F.P.R. § 1-16901-28A (Jan, 14, 1961) (mandatory clause).

£ See Model Eng'r. & Mfg. Corp., ASBCA No. 7490 (April 20, 1962), 196%
BCA 8368, and cases cited therein,

 ASBCA No. 6141 (Jan. 24, 1961), 61-1 BCA 2917
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by the Government before quantity production was started. The
Government took six months to inspect the pilot lot and notify
the contractor that his work was satisfactory., In the meantime,
the contractor’s production lines were idle and delay costs
mounted. The Board held that the equitable adjustment provi-
sions of the Changes clause could not be used as a vehicle for
recovery of delay costs related to unchanged work. They cited
their holding in Laburnum Construction Corp. which in turn
had been based on Rice and Chouteau.

One member of the Board dissented. He felt that it was incon-
sistent to grant an equitable adjustment for acceleration of work
—which the Board had done®-—but deny it for delay. He also
pointed to prior cases where the Board had reached a contrary
conclusion.&

The dissent in Simmiel has a logical appeal. Perhaps the only
distinction between acceleration and delay is that in the former,
time is directly involved (and the parties have, in effect, a new
contract), whereas in the latter, time is only an indirect conse-
quence (and there is no new contract). In any event, nc one could
question that the majority’s view was in keeping with the law
as laid down by the Supreme Court. Procurement attorneys
have criticized the case®® and urged the Board to change its posi-
tion, However, the Board has stood firm and now describes
Siminel as “ingrained” in its precedent.®

The delay in Stmmel did not stem from change orders, but the
contractor is in no better position if the delay is directly connected
to an actual change. Following the Court of Claims, the Board
has held that the Government is entitled to a reasonable amount
of “free time” in making a change. No equitable adjustment is
due for this reasonable time. If the Government exceeds the rea-
sonable period, it has breached the contract and conceivably the
contractor can recover damages in the courts. But the ASBCA

£ ASBCA No. 5525 (Aug. 10, 1969), 59-2 BCA 2309,

89 See Farnsworth & Chambers Co., ASBCA No. 4945 (Nov. 24, 1959), 50-2
BCA 2483,

% Sce, e.g., Todd Shipyards Corp, ASBCA No., 649 (Sept. 28, 1951);
Schaefer & Co, ASBCA No. 917 (Jan, 31, 1852). There is no way of recon-
ciling these cases with the Board’s present position, Apparently they must
be put down as early exceptions made before the current rule had solidified.

50 Gilbert Cuneo, an experienced procurement attorney and former member
of the Board, calls the failure to include delays as changes “horse-and-buggy
thinking es an instrument for solving space-age problems” 3 The Govern-
ment Contractor, para. 560 (1961).

91 See Model Eng'r. & Mfg. Corp.,, ASBCA No. 7490 (April 20, 1062), 1962
BOA 3363.
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holds that it has no jurisdiction to award damages and that the
Changes clause does not cover unreasonahle delays.®2

It appears, then, that a contractor could never recover the costs
of delay, whether reasonable or unreasonable, under the Changes
clause. A single exception to this rule will be discussed next.

b. Changes in the Changes Clause. In October 1957 the General
Services Administration issued a new standard form for supply
contracts containing an important revision in the Changes clause.
Previous editions of the form had allowed an equitable adjustment
in price if the change order caused an increase (or decrease) in
“the costs of, or the time required for, performance of this contract
+...” 9 The new Changes clause provided an equitable adjustment
in price if the change order affected the cost "“of any part of the
work under this contract, whether changed or not changed by any
such order . .. ."" (emphasis added).

The former provision had, of course, been interpreted to deny an
equitable adjustment for unchanged work, The new provision
expressly permitted recovery for unchanged work. Thus, by the
addition of five words to a standard clause, the Government had
rendered moot almost one-hundred years of law, at least insofar
as supply contracts were concerned.

The first concrete steps to secure this amendment to the stand-
ard clause had been taken by the Armed Services Procurement
Regulations Committee.” In January-1956 the Rice and Chouteau .
cases had been discussed with a view to determining whether these
holdings were “fair” to the contractor.®® A subcommittee wds
appointed which rendered its report in April 1956.57 This showed
that in “all departments” contracting officers were “frequently”
allowing equitable adjustments for unchanged work, notwithstand.
ing the Supreme Court’s injunction against such payment. In the
subcommittee’s view, “equity” required an adjustment for both
unchanged work and stand-by costs. They recommended supply
and construction contracts be amended to permit this,

There were objections to this proposal, First, it was argued
that a promise to pay for unchanged work would not result in
savings to the Government, for (a) price revisions would always

%2 See Norair Eng’r. Corp,, ASBCA 8527 (April 16, 19567), 57-1 BCA 1288
and numerous cases cited therein.

94 Standard Form 32 (Nov. 1959 ed.).

94 Standard Form 82 (Apr, 1961 ed.).

95 Hereafter referred to as the “ASPR Committee.” The principal duties
of this D of Defense C if are to draft provisions and formu-
late poliey for inclusion in ASPR.

9 See ASPR Committes Minutes (Jan. 4, 1956).

97 See ASPR Committee Minutes (April 20, 1956).
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be upward as the contractor had all of the proof, (b) delay con-
tingencies were not contained in a separate item which could be
eliminated from bids, and (c) contractors would not attempt to
economize if they knew they would be reimbursed anyway, Sec-
ond, it was argued that nonpayment for unchanged work was
really equitable for (a) the courts had specifically approved the
practice, and (b) bidding had never been more spirited.®

The opponents also believed that payment for unchanged work
had no place in a construction contract. Supply and construction
contracts, it was said, were not at all analogous. In construction,
frequent changes could be expected, the work was less precise and
much of it was performed outside, all of which increased risk.
The contrary was true in supply contracts where changed work
was usually separable.®®

In September 1956, the committee reached a conclusion. They
recommended amendment of supply contracts but not of construe-
tion contracts.’® The proposal was then staffed at the General
Services Administration and incorporated in the standard form
supply contract.

The new supply contract changes clause has not yet been inter-
preted by the ASBCA or the courts, However, the Interior Board
of Contract Appeals has decided one case involving it, and it has
been the subject of an opinion by the Comptroller General.

The Interior Board was faced with the problem of delay prior
to the issuance of a change order for which the contractor was
claiming stand-by costs. They held that the new provision was
not intended to cover stand-by costs, but only increases in the cost
of actual work, changed or unchanged. The Board looked to the
ASPR Committee Minutes, which they felt showed an intention
only to overcome Rice and Chouteau, neither of which involved
stand-by costs.1!

This interpretation of the new provision would deny a contrac-
tor recovery for his most important delay cost, idle time awaiting a
change order. It is suggested that a careful review of the ASPR
Committee Minutes would show that the committee was well aware
of the difference between stand-by costs and increases in the cost
of unchanged work, and that they felt equity required compen-
sation for both. However, because the new clause does not ex-
pressly include stand-by costs, the ASBCA and the courts may
well follow the Interior Board,

88 See ASPR Committee Minutes (June 6, 1966).

98 See ASPR Committee Minutes (Sept. 26, 1956).

100 See ibid.

101 See Weldfab, Inc., IBCA No, 268 (Aug. 11, 1961), 61-2 BCA 3121,
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The Comptroller General’s decision 192 stems from a peculiar
case where, apparently by mistake, a supply contract form was
used for construction work. The contractor was delayed for the
convenience of the Government but not in connection with a
change. In denying an equitable adjustment, it was said:

However, the inclusion of the referred-to phrase [‘whether or not
changed'] in the new clause in no way eliminates the condition inherent
in the first part thereof that a ‘change’ of a kind provided for in the
clause . . . must have taken place in order to entitle the contractor to an
equitable adjustment with respect to any type of costs incurred as a
result thereof 108

This places the contractor in the peculiar position of being the
advocate of the change. If he is stopped pending a proposed change
which never materializes, he is out of luck, But if a change is
actually made, no matter how small, he will at least recover the
increased costs of the unchanged work.

The foregoing analysis illustrates the difficulties inherent in any
attempt to broaden the scope of the Changes clause to include delay
costs. The ominous shadows of Rice and Chouteau are ever pres-
ent. Even the new supply contract clause seems doomed to a nar-
row interpretation. We shall now consider a standard clause which
has met with more success from the contractor’s viewpoint.

2. The Suspension of Work Clause in Construction Contracts

On January 20, 1960, the General Services Administration issued
a new standard contract clause for construction contracts. The
clause was elaborately entitled “Price Adjustment for Suspension,
Delay, or Interruption of the Work,” 1% and the full provisions
are set forth in Appendix B.

The new clause incorporates a number of features. First, it
gives the Contracting Officer the right to suspend work for as
long as he deems appropriate, Second, it gives the contractor a
right to a cost adjustment if he is delayed unreasonably by an act
or failure of the Contracting Officer (regardless of whether a
formal suspension order has been issued by the Contracting Offi-
cer). Third, it denies recovery if: (a) other causes would have
délayed the contractor anyway, (b) the contractor has been at
fault or negligent, (c) the contractor has not notified the Contract-
ing Officer of the fact of delay, and (d) the contractor has not
filed his claim as soon as practicable,

To the disappointment of many, including the drafting commit-

102 41 Decs. ComP. GEN. 436 (1962).

103 Ibid.

104 FP.R. Circular No. § (Jan. 20, 1960), 25 Fed, Reg. 648 (1960).
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tee, the implementing instructions did not prescribe mandatory
use of the clause. Instead, the clause was issued as one of the
“Additional] standardized clauses” 1 which was to be inserted
whenever it was “desired to provide for suspension of the work
for the convenience of the Government and-or to provide for ad-
ministrative relief for unreasonable periods of delay caused by the
Contracting Officer in the administration of the contract.” 106 It
was, therefore, standardized only in the sense that all Govern-
ment agencies using a suspension clause had to use this one.19?
The Department of Defense published the clause in the Armed
Services Procurement Regulations and prescribed its use on an
optional basis for fixed price construction contracts.® The Army
Corps of Engineers required the clause in all contracts:!® the
Navy required it in all contracts over $25,000;10 the Air Force did
not issue implementing regulations.

The idea of a contract clause to provide for price adjustments
when the Government delaved construction work was not new.
The Army had been using a Suspension of Work clause, the famil-
iar “GC-11," since World War 1L and a slightly modified ver-
sion of this same clause had appeared occasionally in Air Force
contracts.? In 1950, a Government-wide effort to draft a standard
suspension clause failed,*** as did a 1953 attempt by the Associated

195 F.P.R, § 2 (Jan. 20, 1850)

108 F.P.R. § i 1 (Jan, 20, 1880)

107 The ofﬁce of Pmcuremen: Supply located in the General Services Ad-

is 1 “fo lopi uting & continuing Gov-
ernmert-wide program for the estabhshmenc of ur.)form procurement policies
and procedures.” GSA Circular 202 (Feb. 12, 1860). Standard forms
prescribed by this ofice must be uzed by all Government agencies including
the Department of Defense, F.P.R. § 1-1.004 (March 17, 1959)

102 ASPR, Revision No. 12, para. 7-604.3 (Nov, 25, 1862

108 Engineer Reg. 1180-1-1, para, 7-602.70 (1962},

119 BUDOCKS Notice No. 4330 { April 21, 1560),

11 The usual text of this clause is set forth in note 121 infre. Research
did not disclose its exact genesis, but the Armed Services Board of Contract
Appeals referred to the history of the clause in T, C. Bateson Constr. Co.,
ASBCA No. 5492 (March 16, 1960), 80-1 BCA 2552. Interestingly, both
appellant’s and Government counsel had been attorneys for the Corps of
Engineers during the war and had participated in drafting the original
clause. The Board found the clause wes in part the outgrowth of agitation
over the Supreme Court’s decision in United States v. ng, 317 U.S. 61
(1942), and urgings by the A iated General C the
harsh results of this case.

L2 Eg, Jack Clark, ASBCA No. 3672 (Aug. 15, 1957), 57-2 BCA 1402
(clause expressly inapplicable where delay caused by changes).

118 This was the so-called “Castella Committee,” a subcommittee of the
Federal Standard Contract Committee established by Circular Letter B-39,
Procurement Division, Department of the Treasury (June 14, 1948). The
subcommittee was chaired by Mr. Charles C. Castella.
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General Contractors to have such a clause included in the ASPR.1M
But in 1955, the Navy revived interest and recommended the adop-
tion of a suspension clause to the ASPR Committee.!'s That same
year Admiral R. J. Perry, then Chief of the Bureau of Docks and
Yards, publicly announced his support of the clause before a meet-
ing of the Associated General Contractors.!’® Though the Air
Force opposed the clause, the consensus of the ASPR Committee
was favorable!'” However, no action was taken to include the
clause in the Armed Services Procurement Regulations, and the
matter was, in effect, turned over to a Government Task Force
which had been established to unify Government procurement pro-
cedures, The Task Force, in turn, referred the matter to a Study
Group for recommendations,!1®

On April 30, 1958, the Study Group rendered its report.it® It
had taken testimony and secured evidence and opinions from nu-
merous Government agencies, The American and District of Co-
lumbia Bar Associations and the Associated General Contractors.
There had been almost universal endorsement of the proposed
clause. In what the chairman termed a “spectacular reversal in
policy attitude,” the Group recommended a suspension clause, sim-
ilar to that finally issued, for mandatory use throughout the Gov-
ernment. These recommendations were then staffed through forty
different Government agencies. Changes in wording were made
and, because of objections from some agencies, the mandatory idea
was dropped in favor of optional use.!??

The new clause is strikingly similar to the old “GC-11" Suspen-
sion of Work clause used by the Corps of Engineers and set forth

114 Referred to in ASPR Committee Minutes (Jan, 11, 1955).

115 ASPR Committee Minutes (Jan. 11, 1953).

115 Admiral Perry concluded that the risk of Government-caused delay was
one_which “we in the Government are obliged to eliminate” Quofed in
BUDOCKS Notice No. 4330 (April 21, 1960). He did not explain why the
Navy had not included the clause on its own volition as the Corps of Engi-
neers had done for years.

17T ASPR Committee Minutes (Aug. 2, 1955). Legality was one of the
objections made by the Air Force. However, the Comptroller General disposed
of the question when he interposed no objection to suspension clauses proposed
by both the Department of Defense, 36 DEcs. CoMe, GEN. 302 (1956), and the
Depertment of the Interior, Ms. Comp. Gen. B-127743 (Nov. 3, 1956).

118 See Memorandum from the Task Force Chairman to Chairman, Study
Group 15 (Oct, 10, 1957), GSA File I-A-3, No. 24

118 Final Report of Study Group No. 15—“Suspension of Work” clauses in
Construction Contracts (April 30, 1958), GSA File 1-A-3, No. 24, Paul H.
Gantt, an _attorney for the Department of the Interior, was the Chairman
of Study Group No, 15, He had long been interested in a uniform suspension
clause and in 1954 had written an article urging its adoption, Gantt, Selected
Government Contract Problems, 14 Fb. B, J. 397 (1954),

120 See Memorandum by Task Force Chairman (Sept. 16, 1859), GSA File
I-A-8, No. 24.
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below.1?! The two differ only in that under the new clause, (a) an
express, formal suspension order is not required, (b) delays not
caused by the Government are expressly excluded, (¢) profit is
excluded, and (d) a delay notice by the contractor is required.
The first two differences are more apparent than real. As we shall
see, “GC-11" was interpreted to permit recovery in the absence
of an express suspensgion order; it was also interpreted to deny
recovery for delays not attributable to the Government. The last
two differences, profit and a notice requirement, are not significant
at this point.

We have, then, a suspension clause which has been in existence
for almost twenty vears and which has been interpreted on many
occasions by the ASBCA. The new clause is too new to have been
the subject of claims or litigation, but there can be no doubt that
the Board will apply the new clause exactly the way it applied its
predecessor, “GC-11.”

“GC-11” was a potent clause which went to the very heart of
the delay problem. However, it could never have achieved the
importance it did if a 1948 Engineer Appeals Board had not deter-
mined it could be applied constructively. In the case of Guerin
Brothers,® it was clear that the Government had suspended work
for its own convenience, The Contracting Officer had not, how-
ever, issued a formal suspension order under “GC-11." In grant-
ing an equitable adjustment for delay, nunc pro tune, the Board
held that the controlling factor was not so much what the Contract-
ing Officer had done, but what he should have done, The ASBCA
has approved, applied and expanded the doctrine of constructive
application.’? The new clause, which requires no formal order, is,
of course, based on this line of cases.

121GC-11: “The Contracting Officer may order the Contractor to suspend
all o any part of the work for such period of time as may be determined by
him to be necessary or desirable for the convenience of the Government,
Unless such suspension unreasonably delays the progress of the work and
causes additional expense or loss to the Contractor, no increase in contract
price will be allowed. In the case of suspension of all or any part of the work
for an unreasonable length of time causing additional expense or loss, not
due to the fault or negligence of the Contractor, the Contracting Officer
shall mske an_equitable adjustment in the contract price and modify the
contract sccordingly. An equitable extension of time for the completion of
the work in the event of any suspension will be allowed the Contractor,
provided however, that the suspension was not due to the fault or negligence
of the Contractor.”

122 Eng, BCA No. 1561 (1948).

123 John A. Johnson & Soms, Inc., ASBCA No. 4403 (Feb. 11, 1959), 56-1
BCA 2088,
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treated from this position, They held that while the usual contract
might not warrant a site, there was an implied obligation to issue
the notice to proceed (and have the site ready) within a “reason-
able time.” If the Government did not comply with this standard,
an equitable adjustment was proper under the suspension clause.
As authority for this proposition they cited the Court of Claims’
1940 decision in Rogs Engineering Co.128

The difficulty with the Ross case is that it was decided before
either Rice or Foley. All three cases had substantially the same
contract clauses. Where the Court of Claims found an implied
obligation, the Supreme Court found nothing. Even so, the Board
continues to cite Ross for the test of reasonableness.}?

Two 1960 appeals by the T. C. Bateson Construction Co., arising
from work on the Air Force Academy, show a more logical ap-
proach, In each a notice to proceed had been issued, but the con-
tractor had been unable to get started because the grading con-
tractor had not finished his work., Under the first contract,®
recovery for delay costs was denied under the doctrine of Foley
that the Government had not become a warranter of availability.
But in the second case,'® the Government had expressly promised
that the notice to proceed would be issued by a certain date, This,
the Board said, amounted to a warranty that the site would be
available by that date, and recovery under the suspension clause
was granted.132

The 1961 appeal of the Plant Supervision Corporation'®® shows
the extent to which the Board has pushed Government liability.
The contract was for repair of a heating system in a hospital. The
Government issued a notice to proceed on August 4, 1959, but the
hospital could not be fully cleared until September 7th. The Board
held that any delay after August 17th was unreasonable and per-
mitted delay costs under the suspension clause,

b. Unforeseen Physical Conditions. As a general rule unforeseen
physical conditions will not bring a suspenaion clause into play.1%*
However, if the Government is at fault, recovery may be granted.

12892 Ct, CL 253 (1940).

128 James Smyth Plumbing & Heating Co., ASBCA Nos. 6098 and 6632
(June 27, 1962), 1962 BCA 3420.

130 ASBCA No. 6138 (Aug. 8, 1960), 602 BCA 2757.

13t ASBCA No. 5985 (Aug. 30, 1860), 60-2 BCA 2767.

122 The Board's reasoning is closely in line with the standard used by the
Court of Claims in Abbet Electric Corp., 142 Ct. CL 609, 162 F. Supp. 772
(1958).

188 ASBCA No, 8335 (March 28, 1961), 61-1 BCA 2940,

124 John A. Johnson & Sons, Inc., ASBCA No. 4403 (Feb. 11, 1869), 59-1
BCA 2088,
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Thus, in Howard B, Nilsen,'®® an equitable adjustment was made
where delay resulted from the discovery of an underground cable
not shown on Government plans.

An interesting case arose in 1956 which shows how far the
Board will go in permitting recovery where the Government be-
comes entangled in weather factors.’® The contract had no sus-
pension clause, Despite this, the Contracting Officer ordered the
work stopped when winter weather threatened to prolong the job
and inconvenience Government operations, The contractor was
told that price would be negotiated later. In the spring the con-
tractor submitted hig bill, only to be told that because the contract
had no suspension clause he was entitled to nothing under the
contract, The Board, in one of its more imaginative moments,
held that the parties had really entered into a supplemental agree-
ment containing a suspension clause, An equitable adjustment
was, therefore, deemed proper.

¢. Changes. Nowhere is the suspension clause more appropri-
ately applied than in the area of changes, We have seen that
the Court of Claims applies a test of reasonableness to the Govern-
ment’s reserved right to delay in making changes. The Board ap-
plies substantially the same test, In an early case, where the con-
tractor was arbitrarily interrupted for 53 days while the Govern-~
ment experimented with possible changes, the Board held the
entire period unreasonable.!s” Similarly, where the Government
ordered a one-year stop because of the “possibility” of changes,
the suspension clause was applied to permit recovery.1t®

The recent case of the George A. Fuller Co.'% shows the scope of
the problem. This was a $1,032,784.72 claim, most of which was
based on Government-caused delays. Two of the many individual
delay claims warrant comment, In the first, the Government re-
quested suspension of work pending changes in two portions of a
long drainage system, The contractor ceased work on the entire
line and 111 days later the Government delivered the new plans.
The Board rejected an argument that the contractor had acted as
a volunteer in closing the entire line, saying that to go on, knowing
extensive changes were planned, would be “irresponsible in the
extreme.” The delay was considered unreasonable to the extent of

13 ASBCA No. 5343 (July 31, 1959), 59-2 BCA 2290,

136 See James 1. Barnes Conatr. Co., ASBCA No. 5977 (Nov. 9, 1961), 61-2
BCA 3216,

187 Townsco Construction Co., ASBCA. No, 1169 (Oct, 26, 1953).

138 Roten Construction Co., ASBCA No. 6268 (June 30, 1061}, 61-1 BCA

2093
139 ASBCA No. 8524 (Dec. 10, 1962), 1062 BCA 3619,
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57 days and recovery was ordered under the suspension clause,
In the second claim, the Government advised of a change in water-
proofing, but delayed the contractor for eleven days in order to
secure the approval of the proposed price. This, the Board held,
was unreasonable and compensable under the clause.

The Board does not always hold changes delays to be unreason-
able, but usually the Government is held to a high standard—cer-
tainly higher than would be imposed by the Supreme Court or the
Court of Claims.

d. Failure To Deliver Promised Materigl, Usually, delay caused
by a failure to deliver promised material is compensable under a
special Government-furnished Property clause.!* If the contract
does not contain such a clause, the suspension clause can be used.
For example, in 1950 the Government contracted for a weather
station promising to supply the communication system. When it
failed to do so, the contractor sustained a $1,887.30 delay cost in
insurance alone, The Board permitted recovery.!*! Interestingly,
no mention was made of the degree of diligence employed by the
Government to deliver on time. In the Court of Claims this seems
to be the controlling factor.1#

e. Sovereign Acts. Two recent cases involving so-called “sov-
ereign acts” illustrate how the cold war can affect the problem of
delays., They also show two different approaches to solution,

In the first case,’4¢ none other than Premier Nikita Khrushchev
was the cause of the difficulty, In August 1959 the President an-
nounced a forthcoming State visit by the Russian Premier. As was
expected, this created heated controversy, Chairman Khrushchev
was to land at Andrews Air Force Base where the contractor in
question was repairing runways, Both the State Department and
Secret Service requested a shut down of base operations on the ar-
rival day for security and contro] purposes., Accordingly, on Sep-
tember 12th, an official at Andrews notified all contractors to cease
operations for the day of September 15th, which was done. For
the delay of one day, the contractor claimed over $10,000 under the
Suspension clause. The Engineer Board of Contract Appeals held
that the shut down order was a sovereign act of the Government
for which the United States could not be held liable, citing, among
others, Jones, Horowitz and Froeming 144

140 See, ¢.g., Air Force Procurement Instructions 7-602.51 (Sept. 9, 1862).
141J. A, McNeil Company, Inc., ASBCA No. 1156 (May 283, 1952) .

142 Peter Kiewit Sons’ Co., 138 Ct. Cl. 668 (1957).

148 Lane Constr. Corp., Eng. BCA 1977 (Sept. 20, 1961).

144 These three cases are discussed at page 13 supra.
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Under almost identical circumstances the ASBCA reached a
contrary conclusion. In Empire Gas Engineering Co.1®® the con-
tractor was performing runway work at Loring Air Force Base,
an “operational” part of the Strategic Air Command, On July 15,
1958 the President announced that troops had been ordered into
Lebanon, All SAC bases were placed on alert, and on July 17th,
at the direction of the Base Commander, the Contracting Officer
issued a stop order to the contractor, Sixteen days later the order
was lifted, but the contractor had sustained a loss of over
$4,000.00 in delay costs.

The Board rejected the Government’s argument that the Con-
tracting Officer was a mere conduit through which the United
States had announced 2 sovereign act which was general and public
in nature. It felt the Contracting Officer’s involvement was suffi-
cient to distinguish the case from Horowitz. In granting recovery,
it concluded :

The fact that the suspension of work order was in writing addressed
to the contractor by name, referring to the contract by number, and
signed by the Contracting Officer as contracting officer is almost conclu-
sive proof that such order was (1) an act of the Government in its con-
tractual capacity and (2) issued in the exercise of the Government's
right to suspend the work under the Suspension of Work clause.46

The view of the Engineer Board in the first case rests firmly on
a sound legal base. The distinction drawn by the ASBCA in the
second case seems transparent. For example, would the results
have been different if the Base Commander had simply issued a
general shut down order?

f. Some Comments on the Suspension Clause. It should be clear
that the Suspension of Work clause (both new and old) is a versa-
tile tool for handling the problem of delay in construction con-
tracts. Only the major areas of application have been described,
but the clause can be used in almost any situation where the
Government improperly delays.!¢?

Purportedly, inclusion of the clause creates no additional sub-
stantive rights for the contractor. The Board itself has said that
to test the applicability of the clause it is necessary only to find
whether the Government would be liable for damages in a suit

15 ASBCA No. 7190 (March 15, 1962), 1962 BCA 3323,

148 Ibid,

147 Bl.g., Barnet Brezner, ASBCA No, 6194 (April 30, 1962), 1962 BCA
3381 (impossible specification), John M Blair, ASBCA No. 7728 (Aug. 21
1962), 1962 BCA 3479 (Non Op: ns), Lew
Constr. Co,, ASBCA No. 5609 (July 29, 1960), 60-2 BCA 2’732 (faulty plans)
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for breach of contract. Recovery is not always granted,'4¢ but,
as the decisions indicate, the Board has gone beyond its own guide-
posts. They have applied the clause in situations where the
contractor would not have been likely to find similar relief in the
courts,

In general this liberal approach has been possible by narrowing
certain judicial concepts and broadening others. First, the Board
has implied contract conditions which the courts have been relue-
tant to imply. An example is the implied condition to have a site
ready within a reasonable time—a concept rejected by the Su-
preme Court. Second, the Board has narrowed certain traditional
defenses of the Government. Among these are the defense of
“due diligence” when the Government fails to deliver promised
material and the defense of “sovereign immunity” to non-contrac-
ual acts. Third, the Board has interpreted the term “unreason-
able” liberally in favor of the contractor. Where the Court of
Claims is prone to look to the nature of the contract and the cir-
cumstances surrounding the Government’s actions, the Board
looks to the duration of the delay. Thus, it is able to permit re-
covery, particularly in the area of changes, in a greater number
of cases.

g. Experience Factors. The continued use of the suspension
clause by the Corps of Engineers for over twenty years consti-
tutes a ringing indorsement. A recent report by the Navy, which
started during the new clause in July 1960, is more concrete.l#®
At first, great administrative difficulties were foreseen by the
Navy. As one administrator put it, they would be obliged to put
wings on the buildings to house the lawyers processing delay
claims. Yet after two years of operations only 14 delay claims
had been received in a total amount of $51,000. These had been
settled for $31,000 and not a single case had been appealed to
the ASBCA' The newness of the clause was partly responsible,
but field offices also reported that the presemce of the clauses
had “tightened contract administration.” Contracting Officers
were making every effort “to make sure the Government did not

14 See, eg., T. C. Bateson Constr, Co., ASBCA No. 5492 (March 16, 1960),
60-1 BCA 2552, where the Government “triggered” a strike by replacing
union workers with Government employees, and J. M. Brown Constr. Co.,
ASBCA No. 8489 (July 27, 1957), 57-2 BCA 1377, where a flood occurring
during the suspension period damaged machinery. In both of these cases
the Board held the clause did not apply.

149 “Suspension of Work clause—a Favorable Progress Report From
BUDOCKS,” Office of the General Counsel of the Navy Newsletter, Val. 8,
No. 4, Nov. 1, 1962.

36 AGO 5714B



GOVERNMENT-CAUSED DELAYS

delay.” As the Public Works Officer of the 12th Naval District
has stated. 10

[The clause] apperently resulted in stricter and tighter contract ad-
ministration to make sure that Government-furnished materials and
equipment were available on time, that approvals of drawings and
changes were promptly made, and that realistic and properly coordinated
construction schedules were prepared.

Harold F. Blasky, Deputy General Counsel of the Corps of Engi-
neers and long supporter of the suspension clause, adds this
thought :16¢

[Tlhere is & third party beneficiary to the suspension concept. In &
time when the courts are overloaded and far behind in their docket sched-
ules, when the old saying that justice delayed is justice denied has veal
meaning for every claiment, it is truly a major advance to incorporate
into the fon contract a p which inevi will lighten
the work load of the courts and at the same time furnish the Government
and the Contracting Officer with the administrative means of hesling the
wound before the patient expires.

Thus, the clause seems to afford the following advantages:

1. It gives the Government flexibility in contract administra-
tion.

2. Tt avoids termination by the contractor when he feels the
Government may have breached.

3. It furnishes a quick and inexpensive administrative remedy
for the contractor,

4. 1t provides a basis for bidding when considering the possible
cost of delay,

5. It tightens contract administration.

6. It reduces the necessity for litigation.

Of course, none of these advantages will accrue to either party
if the clause is not included in the contract. In this respect the
potential value of the clause has been limited, for it is authorized
only in construction contracts and then only on an optional basis.

8. The Stop Work Order Clause in Negotiated Supply Contracts

We have seen the broad remedial effect which the Suspension
of Work clause has had on delays in construction contracts. Un-
fortunately, in the area of supply contracts there has been no

150 Address by Captain J. J. McGnraghar\ USN, First Federnl Contracts
Conference, Sept. 20, 1962 (; by ted General C: )
The Constructor Magazine, Oct. 1962, p. 29,

151 Address before the U.8. Govemment Construction Contracts Conference,
Nov. 7, 1961. Text on file in Office of the General Counsel, U.S. Army Corps
of Engineers,
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counterpart to “GO-11.” This has meant that when a supply
contractor was delayed he was forced to the courts with a suit
for breach of contract.

The first step toward a balancing of administrative remedies
between construction and supply contracts was taken by the De-
partment of Defense on July 22, 1960. On that date a “Stop Work
Order” clause for supply contracts was issued in ASPR;!%2 the
full text 6f the clause is set forth in Appendix C.

What does the clause do? First, it gives the Contracting Officer
the right to suspend work for 90 days, at the conclusion of which
the contractor either proceeds with the work or the contract is
terminated. Secondly, if the suspension results in increased time
or cost requirements, the contractor is entitled to an equitable
adjustment for each. The clause is similar to the suspension
clause in construction contracts, but there is one important dif-
ference. In this clause there is no requirement that the contractor
be “unreasonably” delayed.

The implementing instructions!’® authorize the clause on an
optional basis in negotiated, fixed-price supply contracts, when-
ever a waork stoppage might be required because of “advancements
in the state of the art, production or engineering break-throughs,
or realignment of programs.” The approval of the next higher
authority is required before the stop order can be issued.

The clause is too new to have been interpreted by the courts
or administrative boards, but like “GC-11" it is certain to have
effects beyond those envisaged by its drafters, It was first recom-
mended by the Air Force in October 1959.1% This Department
felt there was a need for a clause which would give the Govern-
ment the right to suspend the work and at the same time provide
for a claims procedure. Questions had apparently been raised
when such orders were issued in the past, though contractors had
usually complied with the orders.

The ASPR Committee Minutes show the clause was intended
to cover delays resulting from both changes and terminations.16
No specific mention was made of the fact that the Government
already had the right to delay in making changes or that the
ASBCA had held that delay costs could properly be paid under the
Termination for Convenience clause.s

15 ASPR, 12th Revision, pera. 1-105.8 (Nov. 26, 1962).

152 1d. para. 7-106.8(2), (b).

154 See letter from Air Force Member to ASPR Committee Chairman,
subject: Proposed “Stop Work Order” clause, Oct. 8, 1859.

166 ASPR Committee Minutes (Oct. 21, 1959) .

18¢ L. P, Kooken, ASBCA No. 2091 (Sept. 14, 1954).
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The chief concern of the committee was that the proposed clause
covered the entire period of delay; whereas its counterpart, the
Suspension of Work clause in construction contracts, covered only
unreasonable delays. However, the majority of the committee
felt that delays in the construction field were “in the nature of
the trade,” that the procurement of supplies involved “a different
type of situation,” and that, therefore, “there was no basis for
& comparable ‘reasonable period of time’ in supply delays.” 167

There is no record of any discussion concerning a possible con-
structive application of the clause, The ASBCA is certain to use
this doctrine just the way they constructively applied “GO-11."
It may well come as a surprise to some Contracting Officer to
find that, without formal action, he has by delaying the contractor
obligated the Government for substantial delay costs.

The restrictions placed on the use of the Stop Work Order
clause will prevent it from attaining the importance in supply
contracts that the Suspension clause hag attained in construction
contracts. It is, however, a start in providing administrative
relief for suppliers. Moreover, it introduces a new approach or
philosophy as to what the Government’s responsibilities should
be—it pays for all Government-caused delay, reasonable or un-
reasonable.

4. The Government-Furnished Property Clause.

In Section I we discussed the approach of the Court of Claims
to the problem of Government-furnished property. Where there
has been late delivery, the test has been one of diligence. If the
Government has not warranted delivery by a particular date
and has been diligent (but unsuccessful) in making delivery, it
cannot be liable. The uncertainty which this rule has created has
been attacked in two ways:

First, there have been exculpatory clauses expressly denying
liability. Ozark Dam had such a clause and we have seen how un-
favorably the Court of Claims viewed it.2®8 Until 1961 the Navy
used a clause which provided that the Government did not “war-
rant or guarantee any time or times for delivery” and that the
Government would “not be liable” for a failure to deliver.!®® Not-

15T ASPR Committee Minutes (June 3, 1960). The Navy did not agree
that there was any difference between construction and supply contracts.
They felt both types should receive “parallel” treatment, but that if any
change was to be made it should be made in the “unreasonable” proviso of
the construction clause.

165 Ozark Dam Constructors v, United States, 180 Ct. CL 76, 112 F, Supp.
368 (1955).

189 NAVDOCKS Form 118 (Dec. 1959).
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withstanding the Court of Claims’' view that such a clause is
against “public policy,” but the ASBCA and the Comptroller Gen-
eral have held that it constitutes an “absolue bar” to delay
claims.1%0

The second approach was to broaden rather than restrict the
Government’s liability. The 1950 edition of the Armed Services
Procurement Regulations contained a supply contract clause under
which the Government warranted timely delivery and agreed that
it it failed to perform, an equitable adjustment would be made in
price.1st There has been a definite trend toward the use of this type
of provision as opposed to the exculpatory clause.

The Federal Procurement Regulations do not prescribe a stand-
ard Government-Furnished Property clause for either supply or
construction contracts.!®? However, the Department of Defense
prescribes a mandatory clause for supply contracts.’®® The perti-
nent portions of this clause are set forth in Appendix D. Like
its predecessor, the present clause provides that the Government
will deliver the property in accordance with a schedule or in
sufficient time to enable the contractor to meet his performance
dates. If the Government fails in its obligation, the contractor is
entitled to an equitable adjustment for delay.

In construction contracts there is no true uniformity, The Army
prescribes a separate clause, almost identical to the supply clause,
for all construction contracts where the Government is to furnish
materials,’¥¢ The Navy prescribes a clause which zllows an
equitable adjustment but makes recovery dependent upon the in-
clusion of a suspension clause.!ss The Air Force incorporates the
Armed Services Procurement Regulations supply clause with
minor modifications.'6¢

Carteret Work Uniforms'®” provided an early test of the liberal-
ized Government-Furnished Property clause. This was a contract

180 Ken's Electric Co,, ASBCA No. 7760 (July 7, 1962), 1962 BCA 3607;
40 DEcs, CoMe, GEN. 361 (1960).

151 ASPR, Revision of Merch 1951, para, 13-502. World War II clauses
neither admitted nor denied liability for delays. War Dept. Procurement Reg.
§ 1301.28 (Aug. 13, 1943).

162 F.P.R., Part 1-7 (Nov. 21, 1961).

183 ASPR, 12th Revision, para. 18-502 (Nov. 26, 1862).

164 Army Procurement Procedure, changes No. 20, pare. 18-502.50 (May
6, 1960).

185 NAVDOCKS Form 113 (June 1961). This represented a substantial
change from prior forms which specifically warned the contractor that the
Government did not warrant delivery and would not be liable for delay. See,
.9, NAVDOCKS Form 113 (Dec. 1939).

168 Air Force Procurement Instructions, para. 7-602.51 (Sept. 25, 1962).

187 ASBCA No. 1015 (July 25, 1952).
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for uniforms and the Government had promised to furnish the
material, When the Government delayed in doing so, the contractor
sustained stand-by costs. Before the ASBCA, the Government con-
tended that the contractor was entitled only to an extension of
time and that Rice barred recovery of delivery costs. The Board
rejected both contentions and held that this was precisely the type
of situation the clause was intended to cover. No mention was
made of the Government’s diligence, Since this case the Board has
congistently permitted recovery under a clause such as that pres-
ently prescribed in the Armed Services Procurement Regula-
tions.168

The Government-Furnished Property clause solves many of
the problems inherent in the Government’s failure to keep its
promise of delivery, but the clause can be of value only if it is
included in the contract. If it is not included the Board will hold
it is without jurisdiction;!$® the claim is then for damages and
the contractor must sue in the Court of Claims and prove a lack
of diligence on the part of the Government.

5. The Termination for Convenience Clause

A final situation, not previously discussed, relates to delays
under the Termination for Convenience clause. The courts have
long recognized the right of the Government to terminate a con-
tract for its own convenience, even in the absence of a contract
clause.”® Technological advancements and fluctuating world con-
ditions necessitate that the Government have this right. Never-
theless, as early as World War I the Government began including a
contract clause expressly giving it the right to terminate for
convenience, !

The Federal Procurement Regulations prescribe Termination
for Convenience clauses on an optional basis, but the Department
of Defense has made them mandatory in supply contracts of over
$2,500 and construction contracts of over $10,000.172 No useful
purpose would be served in setting forth detailed provisions as
the delay problem is purely a collateral matter. Suffice to say that
the clauses provide the Government with the right to terminate

165 Spencer Explosives, Inc., ASBCA No. 4800 (Aug. 26, 1960), 60-2 BCA
2795; A. Du Bois & Sons, Inc., ASBCA No. 5176 (Aug. 81, 1960), 60-2 BCA
2750; Lake Union Drydock Co., ASBCA No. 3073 (June 8, 1959), 59-1 BCA
2229,

169 Corbetta Constr, Co., ASBCA No, 6821 (Oct. 8, 1961}, 61— z BCA 8170.

110 United States v. Corliss Steam-Engine Co., 51 U.S. 321 (1876).

171 Dorris Motor Car Oo, v. United States, 271 U.S. 96 (1926,

12 F.P.R. 1-8701 (Dec. 27, 1962) (supply contracts), implemented by
ASPR, Revision No. 12, pars. 8701 (Nov. 26, 1962); F.P.R. 1-8.703 (Dec.
27, 1962) (constru ), by ASPR, Revision No, 12,
Dara. 8708 (Nov, 26, 1862).
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for any reason, Under a claim arrangement the contractor is then
reimbursed for his expenses.

The first step in a termination is a stop order issued by the
Government. Upon receipt of this the contractor must cease pro-
duction and this is when the delay cost problem starts. In the
normal case the only question is: can the contractor recover the
delay costs he incurs from the time the stop order is issuad until
the contract is closed out? The answer of both the ASBCA and
the Comptroller General has been yes.!™

The granting of delay costs under the Termination for Con-
venience clause hag had repercussions in the area of the Changes
clause. For a partial termination the contractor could recover.
For a change he could not. Most changes contain some deletion
of work. Are these changes or partial terminations?

Nolan Brothers, Ine.,'™ shows the problem in the extreme. There,
a 84,000,000 paving contract was reduced by 70 percent by means
of a Change Order. The contractor had sustained substantial de-
lay costs while the Government was making up its mind what to
do. He argued that the contract had, in fact, been terminated and
that he was entitled to n equitable adjustment for delay.

The Government contended that delay costs could not be paid
as action had been taken under the Changes clause. The Board
agreed with the contractor. They held this was a “‘cardinal change”
beyond the scope of the Changes clause and no matter how the
Government had gone about it, they had in fact terminated, Delay
costs were accordingly granted.

The Nolan decision has not, however, opened the door to delay
claims for deductive changes. The Board insists that a “‘cardinal
change” be involved before they will apply the doctrine.1?s

A more critical problem arises when the Government tells the
contractor to stop, pending termination, but then reverses its deci-
sion and orders him to continue the work. This is what took place
in Globe Building Materials Co.'™ The contract was for demelition
of certain World War II Navy barracks, The contractor had
started work when the Korean Conflict arose and caused doubts
ag to whether the barracks would not be needed again. A stop

113 Serge A. Birn Co., ASBCA No. 6872 (April 20, 1961), 61-1 BCA 3019;
L. P. Kooken Co, ASBCA No. 2091 (Sept. 14, 1954); 41 Decs. CoMp. GEN.
379 (1961). The last decision was based on ASPR 8-301 which provided that
the contractor should be “fairly” ted for necessary p in
terminating.

174 ASBCA No. 4378 (Aug. 25, 1958), 58-2 BCA 1910.

175 Fred A. Arnold, ASBCA No. 7761 (Sept. 21, 1962), 1962 BCA 3508.

176 ASBCA No. 770 (March 14, 1854).
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order was issued pending decision as to termination, but after 22
days the contractor was ordered to continue the work. The con-
tractor asked for reimbursement of delay costs.!™”

The ASBCA compared the situation to that under the Changes
clause, After looking to the Rice case they held:

By analogy, it would appear that the Court would also hold that under
Article 9(d), which provides for termination of contract work for con-
venience of the Government, a similar right is possessed by the Govern-
ment to delay a 's for a period while
considering whether or not a termination order is to be issued, or whether
& contemplated termination order is to provide for complete or partial
termination.

Unfortunately, the courts have not decided the question, though
the Board continues to follow its holding in Globe.l®® The analogy
between changes and terminations is at best strained. The situa-
tion seems more akin to a simple breach of contract than the exer-
cise of any reserved right to delay.

6. Computation of Delay Costs

Absolute certainty in the computation of delay costs is not re-
quired.’™ It is sufficient if under all facets and circumstances a rea-
sonable approximation can be made.!® Nor is the period of
delay all controlling, for as the Board has found: “The real ques-
tion is neither how long the work was suspended nor how long
the suspension delayed the completion of the project, but how much
additional expenses resulted from the suspension.’” 181

Review of the decisions of the ASBCA shows that the Board is
fully competent to place dollar values on delay periods.’82 The fears
of those who felt it would be impossible to administer clduses such
as the Suspension of Work clause have been largely disproved.
The burden of proof iz on the contractor,s? and the problem is one
of accounting and common sense, No purpose would be served in
delving into the intricacies by which the Board arrives at its cost
conelusions—usually, with an assist from a Government audit
agency. Ratios are used to determine the value of equipment and
the cost of overhead.’®* The Board has been able to determine the

7 A unique method of demolition resulted in unusual delay costs. Private
individuals were urged by extensive radic and newspaper advertising to come
to the site and dismantle (and buy) what they wanted. When the stop order
swas issued all of the value of the advertising was los

178 Wayne Constr. Co., ASBCA No. 4934 (Feb. 27, 19a9) 59-1 BCA 2130.

179 Needles v. United States, 101 Ct. OL. 535 (1044).

130 Chandler v. United States, 127 Ct. Cl. 549 (1064).

181 Howerd B, Nilsen, ASBCA 5348 (July 31, 1959), 59-2 BCA 2290.

182 2.5, Lite Mig. Co., ASBCA No. 4755 (1958), 53-2 BCA 2009,

18 E, V, Lane forp, ASBCA No. 7232 (March 14, 1862), 1962 BCA 3527,

184 Eichlesy Corp., ASBCA No. 5183 (July 29, 1060), 60-2 BCA 2688,
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relative cost of as many as 85 different items of delay expense
within a single contract.18s

The question of profit deserves final mention, The new Suspen-
sion clause expressly excludes it. The Associated General Contrac-
tors have quite naturally favored its inclusion. They take the po-
sition that whenever a suspension “makes idle a contractor’s plant,
equipment and supervisory staff, he is deprived of an opportunity
to put this same organization at some other profitable opera-
tion.” 18 Profit is not usually recoverable in the Court of Claims,
though there have been earlier exceptions.!®” The Board, on the
other hand, generally allowed profit under the old Suspension of
Work clause.’8 The strongest argument against profit is that it
discourages the contractor from mitigating his delay costs. In
effect, it operates like a cost-plus-percentage-of-cost contract.
From this practical viewpoint it would seem logical to exclude
profit.

IV. CONCLUSION

Many Government contracts are unsatisfactory from the view-
point of both parties because they do not clearly indicate whe is
to bear the risk of Government-caused delay, This failure has cre-
ated uncertainty, which in turn has resulted in expensive litiga-
tion. There is almost universal agreement on the need for clarifi-
cation. But beneath this technical deficiency is the more basic
question of whether the Government should increase its responsi-
bilities as well as clarify its position,

There are some who believe that the Government will benefit
most by having the contractor assume as many risks as possible.
These champions of the exculpatory clauses argue, reductio ad
absurduim, that if the Government will benefit by assuming delay
risks, it must follow that it will benefit by assuming all risks;
that, in effect, proponents of pay-for-delay clauses are turning the
fixed price contract into a cost reimbursable contract; that experi-
ence has shown cost reimbursement contracts are less efficient and
more costly; and that, therefore, rather than increasing the Gov-

155 Lake Union Drydock Co., ASBCA No. 3073 (June 8, 1959), 55-1 BCA
2229

18 Letter from ive Director, Associated General Contractors to
Chairman, Task Force for Review of Government Procurement Policies, Nov,
18, 1958.

181 Compare The Rust Eng’r. Co. v. United States, 86 Ct. Cl. 461 (1938),
with McClintic-Marshall Co. v. United States, 59 Ct. CL 817 (1924), and
United Engineering & Contracting Co. v. United States, 47 Ct. Cl. 489 (1812).

188 See, .7, A. DuBois & Sons, Inc., ASBCA No. 5176 (Aug. 31, 1960),
60-2 BCA 2750; P. M. Mfg. Co., ASBCA No. 4054 (Sept. 22, 1958), 58-2 BCA
1934; Lilley-Ames Co., ASBCA No. 3023 (Aug. 14, 1956), 56-2 BCA 1089
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ernment’s responsibility, we should reverse the trend and place
more risks on the contractor.

There are really two answers to this position: First, there is
more involved here than financial advantage to the Government;
there is a basic question of fairness or justice which transcends
mere dollars and cents. Second, even if the matter is placed on
a purely pecuniary basis, it seems the Government will benefit by
increasing its responsibility.

Is it falr for the Government to ask the contractor to assume
the delay risks he is now bearing? This problem cannot be ap-
proached from the abstract; each of the various delay situations
must be examined to determine what risks are involved and what
the results have been, When this is done at least three situations
stand out as inequitable: changes, site availability and sovereign
acts. This is not to say that the law relating to Gevernment-fur-
nished material is totally satisfactory. It is not. But in that area
—where the Supreme Court has yet to decide a case—there is at
least some balance in the distribution of risks.

In the area of changes, the Government has turned what would
normally be a breach of contrar into a reserved right under the
contract. Each time the Government exercises this right, the
contractor chances a delay loss, A similar situation arises in site
availability, There the contractor must assume, in addition to
natural risks, the risk of the Government’s poor planning or negli-
gence, As to sovereign acts the Government places all risks on the
contractor, no matter how susceptible the contract may be to such
interruptions.

There is & fundamental difference between natural risks and the
risk of Government-caused delay. The latter is truly “unnatural”
in that control is vested in the other party to the contract, a party
normally charged with the duty of cooperation, This difference
more than justifies separate treatment of the problem and renders
unnecessary any conclusion as to whether the Government should
assume all contract risks, In other words, one can be opposed to
cost reimbursable contracts and still believe that in this particular
area the Government should assume more responsibility.

But if there are contractors who are willing to run these risks,
and apparently there are many, why not let them? To this it can
be said that society in general has an interest in how contracts
are made, particularly Government contracts, We are faced with
what Dean Pound might call competing social interests, the inter-
est of freedom of contract against the interest in the welfare of
the contractor. Pound would ask:
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Is it wise social engineering, under the sctual social and economice con-
ditions of the time and place, to limit free self-assertion, or what in ap-
pearance is free self-assertion, for a time in certain situations? Does it
secure g maximum of our scheme of interests as a whole, with the least
sacrifice, to leave persons in certain relations free to contract as they
choose or as their necessities may seem to dictate, or should we rather
limit what is not under actus! conditions a free choice? 189
‘Whether there is true “freedom of contract” in Federal procure-

ment is open to question. Certainly there is ever increasing pres-
sure on the corporate executive to obtain a share of growing Gov-
ernment expenditures, At the bargaining table the contractor gen-
erally finds that price is the primary question. The contract clauses
themselves are non-negotiable; they are standard and must be
included.

Is it wise social engineering in this instance to include clauses
which place unnatural risks on the contractor, and which may,
at the Government's option, result in substantial losses or bank-
ruptey, regardless of the contractor’s prudence and efficiency? It
would seem not. It is therefore submitted that a redistribution
of risks is in order and that the Government should in the interests
of fairness increase its responsibilities,

There are, however, reasons more compelling than equity and
fairness for expanding the Government’s responsibilities. From a
strict financial viewpoint the Government has much to gain by
such action.

The Government is paying for the right to delay. The Supreme
Court has always spoken of this right as something the Govern-
ment has purchased, and they were certain that the “men who
make million-dollar contracts” protected themselves by higher
prices, Likewise, the Court of Claims has concluded that the right
to delay increases prices, and they have questioned the economic
wisdom of the Government’s purchasing the right to delay. This
view has been shared by the various committees and Task Forces
which since 1922 have attempted to eliminate delay costs from the
bargain.

Unfortunately, there are no statistical studies which show the
annual amount the Government is paying for its right to delay.
There have been cases where the contractor has established a
gpecific delay fund, but in most contracts the cost is doubtlessly
lumped in a flat percentage charge which might be labeled “cost
of doing business with the Government.” The point is that regard-
less of how the contractor handles it, the Government is buying
the right to delay in the vast majority of its contracts,

189 3 POUND, JURISPRUDENCE 286 (1959).
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What is the overall result of this arrangement for the Govern-
ment? As the right to delay is exercised in only a minority of
contracts, it stands to reason that in the majority of cases the
Government is paying for something it never uses. Therefore,
most contractors receive a windfall of the amount they have
charged for delays. On the other hand, in the relatively few cases
where the Government makes extensive use of its right, it experi-
ences a gain, for the contractor bears the loss. However, it is
apparent that when the Government’s total premium for delay is
balanced against the few gains made, the Government comes out
on the short end of the arrangement,

From the foregoing, it follows that if the Government reverses
the process—quits paying delay premiums and starts paying delay
claims—it will be to its financial advantage. If delay contingencies
are no longer necessary, the law of competition will eliminate them
and bid prices will drop accordingly. Broadened competition will
also be achieved. Some contractors are perfectly willing to take
risks, but are unwilling to take the “unnatural” risk of Govern-
ment-caused delay. These contractors will be drawn more closely
into the bidding. In the final analysis the amount saved will be
more than sufficient to cover the additional delay payments and
the cost of administering them.

Opponents of pay-for-delay clauses argue, in essence, that the
Government is not really paying for the right to delay, Com-
petitive bidding, it is said, eliminates such contingencies. The
thoughtful bidder knows he can never protect himself completely,
so he is willing to bear the risk alone and at no charge, in order
to win the bid.

The fallacy in this reasoning lies in the assumption that con-
tractors are willing to run risks at no cost. To be sure an oc-
casional imprudent bidder may be found who is willing to risk
almost anything,!®® but by and large the idea of running a risk
without compensation is repugnant to a businessman. He has a
minimum below which he will not go. This will, of course, vary
from contractor to contractor because the hope of an award is a
powerful incentive, However, it is not so powerful as to com-
pletely eliminate contingency reserves. If the contrary were true,
the insuring of weather risks would not have attained universal
acceptance. It seemg fair to conclude, as have the courts and the
committees, that the right to delay is an expensive item of cost.

399 In view of the expense involved in defaults, appeals and extraordmnry
relief, it may be d whether the gaing by
contract to an imprudent contractor.
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The only avenue of reform open to the Government is revision
of the contract clauses. In certain isolated areas standard con-
tract clauses have eliminated the need for Government-caused
delay contingencies. Under a Government-Furnished Property
clause, for example, the contractor knows that if the Govern-
ment does not deliver he will be reimbursed administratively
through an equitable adjustment, Under the Suspension of Work
clause the constructor knows he will be compensated for un-
reasonable delays. In most areas, however, the contractor is
unprotected.

The ‘“cost of doing business for the Government” can be
brought down only if there is a uniform treatment of contractors
throughout Government. In the area of delay costs there is a
lack of uniformity between supply contracts and construction
contracts which cannot be justified. It seems inconsistent to allow
a supplier to recover delay costs for unchanged work, while at
the same time a contractor is denied such costs. It seems equally
inconsistent to allow a constructor to recover administratively
for unreasonable delays, while at the same time this remedy is
denied the supplier. The subcommittee which created the recent
Stop Order clause for supply contracts felt that insofar as delays
were concerned there was no difference between the two types.
If a difference does exist, it is only in the degree of risk involved.
This does not seem a valid basis for separate treatment.

There is also a lack of uniformity among the various agencies
of Government. If a constructor does work for the Corps of Engi-
neers, he will have a Suspension of Work clause. If he works
for Navy, he will have it if the contract exceeds $25,000. If he
works for the Air Force he will probably have nothing. Similarly,
supply contracts for the Department of Defense will have a Gov-
ernment-Furnished Property clause affording administrative re-
lief for delays, whereas supply contracts for other Government
agencies usually contain no administrative remedy.

A contract clause must be mandatory if it is to be effective.
Clauses such as the Suspension of Work clause definitely increase
the Contracting Officer’s burden, No longer is he able to brush
aside the contractor’s delay claims with a sympathetic letter in-
dicating a remedy is beyond his authority. The spotlight is
immediately focused upen him and he must work out an equitable
adjustment with all the administrative and budgetary details this
encompasses. Human nature being what it is, it is too much to
ask of this public official voluntarily to add to his burden by
ineluding a particular contract clause. If any uniformity is to be
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achieved, the Contracting Officer cannot be given an option—
inclusion of the clause must be mandatory.

Suspension of Work clauses have a demonstrated value in pro-
viding an administrative solution to the problem of Government-
caused delay. In the construction field, these clauses have proved
administratively workable and have collateral advantages in pre-
venting termination by the contractor (when he feels the Govern-
ment may have breached), in tightening contract administration
and in reducing litigation. However, the full value of Suspension
clauses has been limited in that in theory they apply only to situa-
tions where the Government would be liable for breach of con-
tract, e.g., where the Government has been “unreasonable.” In
practice the Boards have extended application beyond this limita-
tion. Contracting Officers are no doubt doing likewise. If pay-
ments are being made for “unchanged” work it is consistent to
assume payments are also being made for “unreasonable” delays.
There is a perceptible trend away from the payment-for-breach-
only idea.

The reasons for limiting payments to unreasonable contractual
acts are judicial tradition and increased expense. The former
should carry little weight as the Government, not the courts,
should determine the terms and conditions, within any statutory
proscriptions, under which it will contract. The latter reason
seems objectively invalid. If the Government limits its responsi-
bility to situations where it has been “unreasonable,” the con-
tractor will still have to provide a contingency for “reasonable”
delays. By providing for all Government-caused delay, the Gov-
ernment will remove the necessity for any contingency. Thus the
added expense in paying all Government-caused delays will be
com, 1 for by a reduction in bid prices.

1t is therefore luded that both the contractors and the Gov-
ernment will benefit if clauses are included in all Government con-
tracts which provide an equitable adjustment in price as well as
time for all Government-caused delays, contractual or sovereign.

Accordingly, the following specific recommendations are made
toi the Gov t's ibility :

1, Changes: The standard Changes and Changed Conditions
clauses for construction contracts (Appendix A) should be
amended to include an equitsble adjustment in the price of all
work, “whether or not changed.”

2. Site Availability:
a. 1f it is feasible, the job of site preparation should be com-
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bined with the building contract. As many collateral matters as
possible should be included in this single contract.

b. Unless unusual eircumstances are present, the Government
should warrant site availability by expressly providing that the
“notice to proceed” will be issued and the site will be ready for
work within a certain number of days after award of the con-
tract.

c¢. If it cannot be determined when the site will be availavle the
‘“Invitation for bids” should clearly state this fact. The Govern-
ment should, in addition, warrant that it will make every effort
to ready the site as soon as possible after award.

3. Government-Furnished Property: The present Government-
Furnished Property clause prescribed by the Armed Services Pro-
curement Regulations (Appendix D) should be prescribed by the
Federal Procurement Regulations for mandatory use whenever
the Government is furnishing materials under the contract.

4. Standard Suspension of Work Clause. A standard Suspen-
sion of Work clause should be prescribed by the Federal Procure-
ment Regulations for mandatory use in all fixed price Government
contracts. This clause should provide for an equitable adjust-
ment in price whenever the Government causes delay., Appendix
E contains a proposed clause to accomplish this end. It in-
corporates certain features of the present Suspension of Work
clause (Appendix B), but provides for an equitable adjustment
in the event of Government-caused delay which falls short of a
clear cut breach of contract. Under the present clause breach of
contract is the determinative factor, The proposed clause is sub-
mitted with the knowledge that a single mind cannot generally
foresee all possible consequences of a given contract clause, It is
not intended as a complete solution, but rather as a starting peint
from which an appropriate Government agency can begin a new
analysis of the problem of Government-caused delays.
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APPENDIX A

1

Changes Clause—Fized Price Supply Contract [STANDARD FORM 32 (Gen.
eral Provisions—Supply Contract) (Sept. 1961 Edition)].

The Contracting Officer may at any time, by a written order, and without
notice to the sureties, make changes, within the general scope of this contract,
in any one or more of the following: (i) Drawings, designs, or specifications,
where the supphes to be furmshed are to be specially manufactured for the
h; (ii) method of shipment or packing;
and (iif) p]ace of delivery, If any such changes causes an increase or decrease
in the cost of, or the time required for the performance of any part of the
work under this contract, whether changed or not changed by any such order,
an equitable adjustment shall be made in the contract price or delivery sched-
ule, or both, and the contract shall be modified in writing accordingly. Any
claim by the Contractor for adjustment under this clause must be asserted
within 80 days from the date or receipt by the Contractor of the notification
of change, provided, however, that the Contracting Officer, if he decides that
the facts justify such action, may receive and act upon any such claim as-
serted at any time prior to final payment under this contract. Where the cost
of property made obsolete or excess as result of a change is included in the
Contractor’s claim for adjustment, the Contracting Officer shall have the
right to prescribe the manner of disposition of such property. Failure to
agree to any adjustment shall be a dispute concerning a question of fact
within the meaning of the clause of this contract entitled “Disputes,” How-
ever, nothing in this clause shall excuse the Contractor from proceeding with
the contract as changed.

2.

Changes Clause—Fized Price Comstruction Contrect [STANDARD FORM
23-A (Genera] Provisions—Conatruction Contract) (April 1981 Edition)]

The Contracting Officer may, at any time, by written order, and without
notice to the sureties, make changes in the drawings and/or specifications of
this contract if within its general scope. If such changes cause an increase or
decrease in the Contractor’s cost of, or time required for, performance of the
contract, an equitable adjustment shall be made and the contract modified in
writing accordingly. Any claim of the Contractor for adjustment under this
clause must be asserted in writing within 30 days from the date of receipt by
the Contractor of the notification of change unless the Contracting Officer
grants a further period of time before the date of final payment under the
contract. If the parties fail to agTee upon the adjustment to be meade, the
dispute shall be determined as provided in the “Disputes” clause of this con-
tract; but nothing provided in this clause shall excuse the Contractor from
proceeding with the prosecution of the work as changed. Except as otherwise
provided in this contract, no charge for any extra work or material will be
allowed,
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3.

Changed Condition Clar:se—Fized Price Construction Contract [STANDARD
FORM 23-A (General Prov.sions—Construction Contract) (April 1961 Bdi-
tion)].

The Contractor shall promptly, and before such conditions are disturbed,
notify the Contracting Officer in writing of: (a) subsurface or latent physical
conditions at the site differing materially from those indicated in this contract,
or (b) unknown physical conditions at the site, of an unusual nature, differing

i from those inari and gt i as in-
hering in work of the character provided for in this contract. The Contracting
Officer shall promptly investigate the conditions, and if he finds that such
conditions do so materially differ and cause an increase or decrease in the
Contractor’s cost of, or the time required for, performance of this contract,
an equitable adjustment shall be made and the contract modified in writing
aceordingly, Any claim of the Contractor for adjustment hereunder shall not
be allowed unless he has given notice as above required; or unless the Con-
tracting Officer grants a further period of time before the date of final pay-
ment under the contract, If the parties fail to agree upon the adjustment to
be made, the dispute shall be determined as provided in the “Disputes” clause
of this contract.
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APPENDIX B

Price Adjustment for
Suspension, Delays, or Interruption of Work

[Authorized by Fed. Procurement Reg. Sec. 1-7.602
(Jan. 20, 1960), and Armed Services Procurement Reg.,
12th Revision, para. 7-604.3 (Nov. 26, 1962)].

(Fixed Price Construction Contract)

{a) The Contracting Officer may order the Contractor in writing to suspend
all or any part of the work for such period of time as he may determine to be
iate for the of the G

(b) If, without the fault or i of the C the

of all or any part of the work is for an unreasonable pericd of time, sus-
pended, delayed, or interrupted by an act of the Contracting Officer in the ad-
ministration of the contract, or by his failure to act within the time specified
in the contract (or if no time is specified within a reasonable time), an adjust-
ment shall be made by the Contracting Officer for any increase in the cost of
performance of the contract (excluding profit) necessarily cansed by the un-
reasonable period of such suspension, delay, or interruption, and the contract
shall be modified in writing accordingly. No adjustment shall be made to the
extent that performance by the Contractor would have been prevented by
other causes even if the work had not been so suspended, delayed, or inter-
rupted. No claim under this clause shall be allowed (i) for any costs incurred
more than twenty days before the Contractor shall have notified the Contract-
ing Officer in writing of the act or failure to act involved (but this require-
ment shall not apply where a suspension order has been issued), and (i) un-
less the claim, in an amount stated, is asserted in writing as soon as practic-
able after the ination of such ion, delay, or i fon but not
later than the date of final payment under the contract. Any dispute con-
cerning & question of fact arising under this clause shall be subject to the
Disputes clause.
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APPENDIX C

Stop Work Order [Authorized by Armed
Services Procurement Reg., 12th Revision,
pare. 7-105.8 (Nov. 26, 1962)].

(Negotiated Supply Contract)

(a) The Contracting Officer may, at any time, by written order to the Con-
tractor, require the Contractor to stop all, or any part, of the work called for
by this contract for a period of ninety (90) days after the order is delivered
to the Contractor, and for any further period to which the parties may agree.
Any such order shall be specifically identified as & Stop Work Order issued
pursuant to this clause. Upon receipt of such an order, the Contractor shall
forthwith comply with its terms and take all reasonable steps to minimize the
ineurrence of costs allocable to the work covered by the order during the period
of work stoppage. Within a pericd of ninety (90) days after a stop work
order is delivered to the C or within any ion of that period to
which the parties shall have agreed, the Contracting Officer shall either—

(i) cancel the stop work order, or

(if) terminate the work covered by such order as provided in the “Ter-
mination for Convenience” clause of this contract.

(b) If a stop work order issued under this clause is canceled or the period
of the order or any extension thereof expires, the Contractor shall resume
work. An equitable adjustment shall be made in the delivery schedule or con-
tract price, or both, and the contract shall be modified in writing accordingly,
i

(i) the stop work order results in an increase in the time required for,
or in the Contractor’s cost properly allocable to, the performance of
any part of this contract, and

(ii) the Contractor asserts a claim for such sdjustment within thirty
(30) days after the end of the period of work stoppege; provided
that, if the Contracting Officer decides the facts justify such action,
he may receive and act upon any such claim ssserted at any time
prior to final payment under this contract.

Failure to agree to any adjustment shall be a dispute concerning a question
of fact within the meaning of the “Disputes” clause of this contract,

(e) lf a stop work order is not canceled and the work covered by such order
is for the i of the s the costs
vesulting from the stop work order shall be allowed in arriving at the ter-
mination settlement.
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APPENDIX D

Government-Furnished Property [Authorized
by Armed Services Reg., 12th Revision,
para. 18-502 (Nov. 26, 1962)].

(Fixed Price Supply Contract)

{a) The Government shall deliver to the Contractor, for use in connection
with and under the terms of this contract, the property described in the
Schedule or specifications, together with such related data and informstion
as the Contractor may request and as may reasonably be required for the
intended use of such property (hereinafter referred to as "“Government-fur.
nished Property”). The delivery or performance dates for the supplies or
services to be furnished by the Contractor under this contract are based upon
the jon that G i Property suitable for use will be
delivered to the Contractor at the times stated in the Schedule or, if not so
stated, in sufficient time to enable the Contractor to meet such delivery or per-
formance dates. In the event that Government-furnished Property is not de-
livered to the Contractor by such time or times, the Contracting Officer shall,
upon timely written request made by the Contractor, make & determination
of the delay occasioned the Contractor thereby, and shall equitably adjust the
delivery or performance dates or the contract price, or both, and any other
contractual provision affected by such delay, in accordance with the procedures
provided for in the clause of this contract entitled “Changes.” In the event the
Government-furnished Property is received by the Contractor in a condition
not suitable for the intended use the Contractor shall, upon receipt thereof,
notify the Contracting Officer of such fact and, as directed by the Contracting
Officer, either (i) return such property at the Government's expense or other-
wise dispose of the property, or (ii) effect repairs or modifications. Upon the
completion of (i) or (ii) above, the Contracting Officer upon written request
of the Contractor shall equitably adjust the delivery or performance dates or
the contract price, or both, and any other contractual provision affected by
the rejection or disposition, or the repair or modification, in accordance with
the procedures provided for in the clause of this contract entitled “Changes.”
The foregoing provisions for adjustment are exclusive and the Government
shall not be liable to suit for breach of contract by reason of any delay in
delivery of Government-furnished Property or delivery of such property in a
condition not guitable for its intended use.
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APPENDIX E
Government-Caused Delays, Suspensions, or Interruptions
(Proposed)

a. The Contracting Officer may order the contractor in writing to suspend
all or any part of the work for such period of time as he may deem appropriate
for the convenijence of the Government.

b. If the performance of all or any part of the work is suspended, delayed,
or interrupted by an act or omission of the Government, an equitable adjust-
ment in eontract price shall be made by the Contracting Officer for any in-
crease in the cost of performance of the contract (excluding profit) neces-
sarily caused by such suspension, delay, or interruption, and the contract shall
be modified in writing accordingly.

¢. As used in this clause, the term “act or omission of the Government” ghall
include (1) suspension orders issued by the Contracting Officer pursuant to
this clause (2) any act of the , not expressly authorized by this
contract, which results in delay of the work, or (3) eny failure by the Govern-
ment to perform an express or implied obligation within the time specified
in this contract, or, if no time is specified, within a reasonable time.

d. If otherwise proper under this clause, the contractor shall not be denied
an equitable adjustment in price because the delay in question resulted from
(1) an act or omission of another Government contractor which impedes or
otherwise prevents performsnce of this contract (2) an act of the Govern-
ment pursuant to a reserved right not expressly provided for by this con-
tract, or (3) a sovereign act of the United States.

e N ing the i fons, no equitable adjustment in
price shall be made, and no claim for such adjustment allowed, for any period
of delay (1) expressly provided for by this contract (2) resulting m whole
or part from the of the (8) 1 ary in
this contract for default (4) extending more than twenty days prior to the
date that the contractor shall have notified the Contracting Officer in writing
of the fact of the delay, unless a suspension order has been issued by the
Contracting Officer, or (5) for which a written claim is not promptly made
prior to final settlement.
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PUBLIC POLICY AND PRIVATE PEACE—THE FINALITY
OF A JUDICIAL DETERMINATION*

BY CAPTAIN MATTHEW B, O’DONNELL, JR.**
I. INTRODUCTION

The state in its responsibility to society as a whole has a vital
interest in seeing that the guilty shall not go unpunished for their
crimes. It could well be that the very existence of the state could
depend on the fulfillment of this policy. But this natural desire for
retribution does not stand alone.

There are other policy considerations—countervailing, perhaps,
but not necessarily inconsistent—to be taken into account. For
the state also has an interest in seeing that there be an end to
litigation., Additionally, there exists the proposition that it is
basically unfair to require a person to be tried more than once
without his consent for the same cause. As the Supreme Court has
gtated, a person should be required to run the gantlet but onee.!

The problem arises most frequently when what is essentially
a single act or course of criminal conduct is made the basis for
successive criminal prosecutions. It is the purpose of this paper
to examine the problem of successive trials in light of these con-
giderations of public policy and private peace. An analysis of
federal and military practice in this area will be made with ap-
propriate emphasis accorded to the doctrines of double jeopardy,
res judicata, and law of the case.

II, DOUBLE JEOPARDY IN THE FEDERAL SYSTEM
A, HISTORICAL DEVELOPMENT OF THE DOCTRINE

The fifth amendment to the Censtitution of the United States
provides that no person shall *be subject for the same offense to

* This article was adapted from a thesis presented to The Judge Advocate
General's School, U,S. Army, Charlottesville, Virginia, while the author was
& member of the Eleventh Career Course. The opinions and conclusions
presented herein are those of the suthor and do not necessarily represent the
views of The Judge Advocate General's School or any other governmental

agency.
** JAGC, U.8. Army; Military Justice Division, Office of the Judge Advo-
cate General; LL.B., 1954, LL.M, 1955, Georgetown Law School; Member
of the Bars of the District of Columbia, the U.8, Court of Military Appeals,
and the U.S, Supreme Court.
1 Green v. United States, 355 U.S. 184, 190 (1957).
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be twice put in jeopardy of life or limb ... .” 2 Although the pro-
vision wag at first construed to prevent a convicted defendant
from obtaining a writ of error and a new trial,® this approach was
not followed by other federa] courts.t The Supreme Court resolved
the dispute in United States v. Baill® by holding that a defendant
who successfully appeals a conviction may be subsequently re-
tried for the same offense of which.he had been convicted. This
result was reached on the theory that a defendant, by appealing,
should be deemed to have waived his ohjection against being sub-
jected to another trial on the same charges.

In deciding whether the government may appeal an erroneous
acquittal, the Supreme Court has distinguished between state and
federa] precautions. In Kepner v. United States,® the Court held
that to permit the federal government to appeal an acquittal would
violate the double jeopardy provisions of the fifth amendment.
Mr. Justice Holmes dissented” on the grounds that the waiver
theory has no place in a discussion of double jeopardy. He agreed
that an accused should be able to appeal an erroneous conviction
and thereby be subject to retrial if successful, not on the grounds
that he had waived a basic constitutional right, but because the
jeopardy is “single” rather than “double.” In other words the
theory is one of continuing jeopardy, which also permits the gov-
ernment to appeal an erroneous acquittal without the accused be-
ing placed twice in jeopardy.

As to state prosecutions, the Supreme Court held in the case

2The constitational prohibition against double jeopardy relates only to
successive prosecutions for the ssme offense and is not concerned with the
question of multiple punishment at & single trial for several offenses arising
out of & single transaction or course of conduct. See Abbate v. United States,
359 U.S. 187, 107-201 (1959) (separste opinion of Mr. Justice Bremnan);
Gore v, United States, 357 U.S. 386 (1958); United States v, Sabella, 272
F.2d 206, 211-12 (2d Cir, 1959). But see Note, 66 YALE L.J. 339, 350 (1956).

 United States v. Gibert, 256 Fed. Cas. 1287 (No. 15,204) (C.C.D. Mass.
1834), This zesult is not as shocking as might first appear when it s realized

that the court was following British which the common
law pleas of au.t're/aw acquit and aum/m conmcb—the common law analogue
of double jeop: any second trial.

4 United States v. William, 28 Fed. Cas. 638 (No. 16,707) (C.C.D. Me.
1858) ; United States v. Harding, 26 Fed. Cas. 131 (No. 15,301) (C.C.E.D. Pa.
1846) ; United States v. Connor, 25 Fed. Cas. 595 (No. 14,847) (C.C.D, Mich.
1845).

6163 U.S. 862 (1896).

61985 U.8. 100 (1904).

77d. at 184
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of Palko v. Connecticut® that a state statute permitting the state
to appeal in criminal cases for correction of errors of law was not
unconstitutional. Mr, Justice Cardozo, speaking for the Court,
assumed that Kepner correctly held that the fifth amendment
prohibited a government appeal in federal prosecutions, but he
went on to say that the due process clause of the fourteenth
amendment did not prohibit double jeopardy and hence that a
state may properly provide for prosecution appeals of errors of
law, The Court rejected Palko’s contention that the fourteenth
amendment embodies all the protections of the Bill of Rights in
general and of the double jeopardy provisions of the fifth amend-
ment in particular. Rather, the Court held the fourteenth amend-
ment protects only those rights “of the very essence of a scheme
of ordered liberty.” ¢

Even though the federal government may not appeal an errone-
ous acquittal, it was held in Trono v. United States 1 that when an
accused charged with a crime is convicted only of a lesser in-
cluded offense and successfully appeals his conviction thereof, he
may be vetried for the greater offense. The Court concluded that
the defendant by appealing his conviction had waived his right
to plead double jeopardy as to any part of the trial. The effect,
in other words, was as though the first trial had never taken
place. Thus, while the government could not appeal an erroneous
acquittal, it could under the Trono doctrine retry an accused for
an acquittal which was presumably free from error.t?

This doctrine of “complete waiver” remained the law until
1957 when the Supreme Court held by a 5-4 decision that in a
federal prosecution a defendant by appealing his erroneous con-
viction of a lesser offense did not reopen his acquittal of the

8802 U.S. 319 (1837). In this case the defendant was charged with first-

degree murder but was found guilty only of second-degree murder and

d to life The. appealed pursuant to a

state statute which permitted such appeal upon any question of law. The

state supreme court reversed and ordered s new trial. The defendant was
then found guilty of first-degree murder and sentenced to death,

9 Palko v. Connecticut, 302 US 319, 825 (1937) Thnt thxs pomt is not
accepted with complets the opinion of
Mr. Justice Douglas in Hoag v. \Iew Jersey, 366 U S. 464, 477 (1958)

10199 U.8. 621 (1905).

11 Even Cardozo was careful to note that Palko did not extend to statutes
which would permit the retrial of an accused following a trial free from
error. Palko v. Connecticut, 302 U.8. 319, 325 (1937).

12 Green v. United States, 3565 U.S. 184 (1957). Although the Court did
not expressly overrule Trono, the result certainly was to remove the accused
from the “incredible dilemma” in which he was placed by virtue of the Trono
decision,
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greater offense.!? Mr, Justice Frankfurter, vigorously dissenting,
pointed out that a substantial number of states permit what the
majority of the Court held to be a violation of a vital safeguard
of society,!®

B. WHAT IS THE SAME OFFENSE?

The fundamental rights of the accused with respect to double
Jjeopardy have thus been judicially developed over the years. But
the doctrine of double jeopardy is applicable only when the ac-
cused has been twice placed in jeopardy for the “same offense.”
The problem arises when one act violates several statutory norms
or several acts in one transaction violate one statutory norm.

Generally, the courts, in attempting to determine whether two
charges amount to the “same offense,” have utilized one of two
judicial devices, the “same evidence” test or the ‘“same transac-
tion” test. The former appears to be the more commonly ac-
cepted test in both state !4 and federal 15 courts. This test, often
called the Buller rule in honor of the author judge, was first laid
down in the English case of Rex v. Vandercomb !* in which it was
stated (denying a claim of autrefois acquit) that “unless the first
indictment were such as the prisoner might have been convicted
upon by proof of the facts contained in the second indictment, an
acquittal on the first indictment can be no bar to the second.” V"
The effect of the “same evidence” rule is to equate “offense” with
the legal theory on which the accused is brought to triall® Not-
withstanding the strict interpretation of the “same evidence” test

18 7d, at 216, n. 4.

14 See Lugar, Criminal Law, Double Jeopardy, and Res Judicata, 39 lowa
L. REv, 317, 323 (1854); Note, 7 BROOKLYN L. REV, 79, 81, n. 26 (1937).

5 See Note, 7 BRoOKLYN L. REV, 79, 82, n. 27 (1937), citing among others
Carter v. McClaughry, 183 U.8. 365 (1902) and Gavieres v. United States,
220 U.S. 338 (1911). But see Abbate v. United States, 352 U.S. 187 (1959)
(separate opinion of Mr. Justice Brennan); United States v. Sabella, 272
F.2d 208 (2d Cir, 1959),

1€ 2 Leach 708, 168 Eng. Rep. 455 (1796).

111d. at 720, 168 Eng. Rep. at 461, For a discussion of the rule and its
several variations (e.g., Buller’s rule in reverse, Buller’s rule backwards, and
a combination of Buller’s rule and Buller's rule backwards) see Lugar, supra
note 14, at 321-323 and Note, 7 BROOKLYN L. REv. 79, 82-83 (1837). Fora
good discussion of this test as well 25 the “same transaction” test, see Harris
v. State, 193 Ga. 109, 17 S.E.2d 573 (1941). This decision is also a leading
case on res judicata and as such served as the basis for the first comprehen-
sive annotation of that doctrine as applied to the criminal law, See Annot.,
147 A.L.R. 987 (1941).

16 For & criticism of the “same evidence” test as interpreted by the courts,
see Kirscheimer, The Act, the Offense, and Double Jeopardy, 58 YALE L.J.
513 (1949).

60 AGO BTUE




RES JUDICATA IN MILITARY LAW

which has been given by the courts, it remains the more popular
rule, Nonetheless, a small number of state courts have adopted
the “‘same transaction” test, according to which two offenses are
the same—and thus the accused is being placed twice in jeopardy-—
if both were part of the same criminal transaction.!* Although
simple in expression, the test has proved to be somewhat com-
plicated in execution. For example, in Harris v, State 2 the court
indicated that the “same evidence” test must be used to determine
what is the same transaction, “and in doing so has recognized the
generally approved principle, that, in order for the transaction
to be the same, it must be identical both as a matter of fact and
as a matter of law.”2

Either test, if applied liberally, would result in giving full
effect to the double jeopardy doctrine. A mechanical application
by the courts, however, has permitted what is essentially a single
course of criminal conduct ta be made the basis for successive
prosecutions, To illustrate, in a recent case 22 the accused, together
with two companions, allegedly robbed the owner of a tavern and
three of his customers. The accused was first charged with rob-
bing three of the four vietims. Upon being acquitted of those
offenses, he was then charged with robbing the fourth victim.
He was tried and convicted. He appealed the conviction on the
alternate grounds of double jeopardy and res judicata. The New
Jersey Supreme Court held that the accused had not been placed
twice in jeopardy for the same offense in violation of the state
constitution since the evidence essential to conviet him of the rob-
bery of the fourth victim was not the same as that essential to
convict him of robbing the first three victims.2?

The dissenting opinion, basing its conclusion in part on the
“gingle transaction” test, concluded that Hoag’s “act” of robbing
four men constituted only a single offense of robbery against the
publie, even though there may have been four “wrongs” (i.e,
trespasses) against the private citizens.2+

On appeal to the United States Supreme Court it was held that
the due process clause of the fourteenth amendment did not pre-

19 See Lugar, supra note 14, at 323, n, 26; Note, 7 BROOKLYN L. REV. 79,
83 (1987)

20193 Ga 109, 17 §.E.2d 573 (1941).

2174, at 117, 17 S.E.2d at 579

22 State v. Hoag, 21 N.J. 496, 122 A.2d 628 (1956), af'd, 356 T.S. 464
(1958).

28 The res judicats aspects of this case will be considered separately, infra,
Section III,

2421 N.J. at 512, 122 A.2d at 636,
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vent a state court from applying the “same evidence” test in the
situation presented in Hoag.?” The court noted that although Hoag
might be punished for each of the four robberies at a single trial,
it did not necessarily follow that he could be punished for each
robbery at separate trials. It was held, however, that under the
circumstances of Hoag the due process clause of the fourteenth
amendment did not preclude successive trials.?6

Such a mechanical interpretation of the “same evidence” fest
as applied by the New Jersey court in Hoag is what has rendered
double jeopardy virtually ineffectual as a protection against sue-
cessive prosecutions for offenses arising out of the same transac-
tion. The following chapter will discuss to what extent the doc-
trine of res judicata may be used to avoid this resuit.

III. RES JUDICATA IN THE FEDERAL SYSTEM
A, HISTORICAL DEVELOPMENT OF THE DOCTRINE

The concept of res judicata has long been recognized ag a
principle of civil law, Within the framework of the doctrine as
applied in civil law a distinction is made between the same and a
different cause of action. Thus:

A judgment has the effect of putting an end to the cause of action
which was the basis of the proceeding in which the judgment is given. If
the judgment is for the defendant and is on the merits, the cause of
action is extinguished; that is, the fudgment operates as a bar. If the
judgment is for the plaintiff, the cause of action is extinguished but
something new is added, namely, rights based on the judgment; there is a
merger of the cause of action in the judgment. ... In either case it is im-
material what issues were litigated or might have been litigated; it is
immaterial that no issues were litigated.

Very different is the effect of a judgment upon a subsequent contro-
versy between the parties based upon a different cause of ection but in-
volving the same or some of the same questions which were involved in
the original action. Here the judgment is conclusive between the parties
only as to matters aotually litigated and determined in the prior action;
it i3 not conclusive as to matters which might have been but were not
actually litigated and determined. The cause of action involved in the
second ing is not ingui by the j in the prior pro-
ceeding by way of bar or merger. But matters actually litigated and de-

25 Hoag v. New Jersey, 356 U.8. 464 (1938).

26 Id. at 467-69. Cf. Palko v, Connecticut, 302 U.8. 319, 328 (1937), where
Cardozo condemned as unconstitutional an attempt “to wear the accused out
by a i of cases with triala,”
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termined in the prior action cannot be relitigated in the latter’action. As
to such matters, we have said there is a collateral estoppel. .. .27

Res judicata rests on two maxims: (1) “No one ought to be
twice vexed for one and the same cause” and (2) “It is for the
public good that there be an end to litigation.” 22 Within their
respective spheres the application of res judicata and double
jeopardy has been similar. Thus, the concepts of merger and bar
in res judicata parallel those of autrefois convict and autrefois
aequit in double jeopardy. Inasmuch as double jeopardy always
relates to the same offense, there is no subordinate concept similar
to collateral estoppel included within that doctrine.

While the principles of double jeopardy refer solely to eri-
minal law, it does not follow that the rule of res judicata relates
only to the civil law. There would be little reason to apply res
judicata in the strict sense of merger and bar to criminal law,
gince the double jeopardy provisions would be applicable. But
collateral estoppel is applicable to the administration of the
criminal law.

Although one of the earliest applications of res judicata was in
a criminal case,? the doctrine at first was generally applied only
in civil cases.’®® It was not until 1916 that the Supreme Court held
the doctrine to be directly applicable to criminal cases.?! Earlier
Supreme Court decisions, however, had indicated that the doctrine
might apply to criminal prosecutions.®?

27 Scott, Collateral Bstoppel by Judgment, 56 HARv, L. REV. 1, 2~3 (1942)
(emphasis added) (footnotes omitted). Additionally, there is the concept of
“direct estoppel” which is applicable when the judgment is not rendered
on the merits and thus does not preclude a second suit on the same cause
of action but acts only as an estoppel of the matters determined by the
judgment. For example, a judgment for the defendant on the ground that
the plaintiff brought suit in the wrong form of action is not a judgment
on the merits and does not preclude the plaintiff from suing on the correct
form of action, He would be precluded, however, from bringing suit again
on the same form of action. See Scott, supra at 8, n. 5; RESTATEMENT, JUDG-
MENTS, § 45, comment d, § 49, comment b (1942),

28 See 2 FREEMAN, JUDGMENTS, § 626, =t 1319 (6th ed. 1926); Polasky,
Collateral Estoppel—Efects of Prior Litigation, 39 Jowa L. REv. 217, 219-20
(1954) ; Von Moschzisher, Res Judicata, 38 YALE L.J. 299 (1929); Note, 33
IND. L.J. 409 (1958).

29 Rex v. Duchess of Kingston, 20 How. St. T, 355 (1776).

30 Prior to the fragmentation of criminal conduct inte a multitude of
statutory offenses with separate prosecution authorized, the common law
pleas of mmsfou convict and autrefols aequit were sufficient to protect the

froi i for the “same offense.””

31 United States v. Oppenheimer, 242 U.S. 8, (1916),

82 See, e.g,, Frank v. Mangum, 237 U.S. 200, 834 (1915); Coffey v. United
States, 116 U.S, 436, 445 (1886).
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In Oppenheimer the accused was indicted for conspiracy to
conceal assets from a trustee in bankruptey in violation of federal
criminal law. His special plea in bar that the prosecution was
barred by a one-year statute of limitations was sustained and
judgment entered accordingly, When it was subsequently deter-
mined that the one-year statute of limitations did not apply, Op-
penheimer was again indicted for the same offense. This time he
moved to quash the indictment on the ground of the former
judgment that the statute of limitations barred the suit.®® The
motion was granted and the government appealed on the grounds
that the doctrine of res judicata did not apply to criminal proceed-
ings “except in the modified form of the Fifth Amendment.” &
The Supreme Court held otherwise, Mr, Justice Holmes, answer-
ing the government’s contention, stated :

It seems that the mere statement of the position should be its own answer.

It cannot be that the safeguards of the person, so often and so rightly

mentioned with solemn reverence, are less than those that protect from

a liability in debt.3s
Since Holmes also held that the former judgment was a judg-
ment on the merits, Oppenheimer purports to represent an ap-
plication of res judicata in the strict sense of a judgment on the
same cause of action operating as a bar. Inasmuch as a judgment
based on the statute of limitations is not one on the merits in
the sense that it {s not a determination of the guilt or innocence of
the accused, a better view of Oppenheimer is that it really re-
presents an application of the doctrine of direct estoppel.s

The Supreme Court subsequently indicated that collateral
estoppel could be utilized in criminal procedure but it was not

33 Since jeopardy had not attached at the prior proceedings, there was no
question of double jeopardy. Since the same offense or “cause of action” was
involved, the doctrine of collateral estoppel was inapplicable.

84242 U.8, at 87,

35 Ibid. Holmes thus placed the emphasis on the individual rights enjoyed
by a defendant when he is prosecuted by the state rather than on the public
policy that there be an end to litigation. See Hoag v. New Jersey, 366 U.S.
484, 470 (1958} ;

As an aspect of the broader doctrine of res judicata, collateral estoppel

is designed to sliminate the expense, vexation, waste, and possible in-

results of litigation

38 See note 27 supra.

87 United States v. Adams, 281 U.S, 202 (1930), In that case the accused
entered a ples of former acquittal to e related but separate offense. Mr.
Justice Holmes stated:

It is obvious that technically the plea was bad because the offense alleged

was a different offense. . . . But although not technically a former

acquittal, the judgment was concluslve upon all that it decided. United
States v. Oppenheimer, 242 U.S
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until 1948 that the Court squarely applied that doctrine. In
Sealfon v. United States *® the court pointedly remarked:

1t has long been } that the i of the
offense and a conspiracy to commit it are separate and distinet offenses.
... Thus, with some exceptions, one may be prosecuted for both crimes.
... But res judicats may be a defense in a second prosecution. That doe-
trine applies to eriminal as well as civil proceedings . . . and operates
to conclude those matters in issue which the verdict determined though
the offenses be different. See United States v. Adams, 281 U.S. 202, 205.8%

B. APPLICATION OF THE DOCTRINE

In the practical application of the doctrine of collateral estoppel
we are concerned with two questions: first, what the prior judg-
ment determined; and second, how that determination bears on
the subsequent case. An examination of each question will now be
conducted,

1. What the First Judgment Determined

Consider again the Hoag case, After having been acquitted
of the first three robberies on the sole defense of alibi, the de-
fendant asserted that the government could not relitigate the
question of his presence at the scene of the crime at his trial for
the fourth robbery. The New Jersey Supreme Court refused to
apply collateral estoppel on the ground that it could not ascertain
what the previous scquittal had determined, other than a failure
of proofA® Other courts have come to this same conclusion and
on such occasions have refused to apply the doctrine.

But generally an acquittal has some meaning other than failure
of proof. In other words, it should be possible to ascertain what
facts have been determined by the finding of not guilty. As noted
in Sealfon, the answer “depends upon the facts adduced at each

38 332 U.S. 576 (1948).

8 /d. at 578, Although the Court talked in terms of res judicats, there
18 no doubt that it was applying the collateral estoppel aspects of ves judicata.
Earlier federal cases had already Tecognized and applied the doctrine. See,
e.g., United States v. DeAngelo, 138 F.2d 466 (3d Cir. 1943); United States
v. Carlisi, 82 F.Supp. 470 (E.D.N.Y. 1940); United States v, Meyerson,
24 F.2d 855 (S.D.N.Y. 1928). The point is now well settled. See Hoag v.
New Jersey, 356 U.S. 464, 470-71 (1958); United States v, Kramer, 289
F.2d 809 (2d Cir. 1961); Cosgrove v. United States, 224 F.2d 146 (9th Cir.
1955).

 State v. Hoag, 21 N.J. 496, 122 A.2d 628 (1956), af'd, 356 U.8. 464
(1958).

41'See, e.g., People v. Rogers, 102 Misc. 437, 440, 170 N.Y, Supp. 86, 88
(Sup. Ct. 1918), off'd, 184 App. Div. 461, 171 N.Y. Supp. 451 (lst Dep't
1918), afd, 226 N.Y. 671, 123 N.E. 882 (1819).
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trial and the instructions under which the jury arrived at its
verdict at the first trial.” ¢

Thus the previous record of trial must be examined to learn
what facts were presented to the jury for its determination and
what law the jury had to apply to those facts. The problem, of
course, is that juries may decide issues for the “right” reason, for
the “wrong” reason or for no reason at all. As Mr. Justice
Frankfurter noted in the Green case:

Every trial lawyer and every trial judge knows that jury verdicts are

not logical products, and are due to considerations that preclude accurate

guessing or logical deduction 42
How then can one decide what the jury has determined? Polling
the jury is no solution*¢ Several commentators have suggested
that use of the special verdict might minimize the difficulties of
ascertaining what was determined by the first judgment.#5 Such
a procedure, however, could well result in an impairment of the
right to trial by jury.4

Sealfon, however, does stand for the proposition that it is pos-
sible to determine what issues have been decided if the matter is
considered “in 2 practical frame and viewed with an eye to all the
circumstances of the proceedings.” ¢ In other words, the previous
acquittal must be considered as having some significance® The
approach adopted by the federal courts is to apply a presumption
of rationality to the prior judgment and arrive at the most reason-
able explanation for the acquittal.4®

42332 U.S. at 579.

49355 C.S. at 214 (dissenting opinion). See Hoag v. New Jersey, 356 U.S.
464, 472 (1958) ; Dunn v. United States, 284 U.S. 390, 393 (1932).

44 See Stein v. New York, 346 U.8. 156, 178 (1253), where it was noted
that post trial inquiries would operate to destroy the frankness and freedom
of discussion so essential to the jury system.

45 See, e.g., Developments in the Law—Res Judicata, 65 HaRV, L. REV. 818,
876 (1852); Comment, 25 BROOKLYN L, REV. 33, 86-38 (1958). The present
federal rules make no provision for special jury verdicts. FED. R. CRIM. P.
81, Cf. FEn. R. CrM, P, 23(c).

48 Stein v. New York, 346 U.S, 166, 178 (1958).

47332 U.S. at 579.

48 See He.ﬂg v. New Jerley, 856 U.8. 464, 476 (1958), where Chief Justice
Warren in his dissenting opinion Teferred to the “manifest legal significance
of a jury’s verdiet.” Cf. Gershenson, Res Judicata in Successive Criminal
Prosecutions, 24 BROOKLYN L. REv. 12, 16-19 (1957), where Professor
Gershenson spoke in terms of a “meaningful acquittal.”

49 See Mayers & Yarbrough, Bis Vezari: New Trials and Successive Pro-
secutions, 74 Harv. L. REv. 1, 88-39 (1960), where the authors state the
federal rule as follows:
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The fact that juries are not necessarily rational need not deter
us. The law is not concerned with the reasoning of individual
jurors but with the result of their cumulative effort. It is the
policy of the law to consider the verdict as the product of a
“reasonably prudent” jury, if possible. By thus according a pre-
sumption of rationality to the prior acquittal, it is possible in the
great majority of cases to ascertain what the first judgment deter-
mined.

2. Effect on Second Case

In order to preclude the relitigation of any issue in civil law,
it must be shown that the issue (1) is identical with an issue in
the previous case, (2) was actually litigated and determined
in the previous case, and (3) was necessary to the prior judg-
ment.®®

The reason for the first requirement is self-evident. If the issue
at the second trial were not the same as the one decided at the first
trial, there would be no logical basis for precluding subsequent
litigation of that issue. The rationale of the second requirement is
also readily apparent since it is only in the case of res judicata
in the strict sense of merger and bar that all issues whether
litigated or not are concluded. In collateral estoppel only those
issues actually litigated are foreclosed. The third requirement
means only that incidental and immaterial issues are not pre-
cluded—only those essential to the prior judgment.

The Restatement of Judgments in its enunciation of the doctrine
of collateral estoppel incorporates all three requirements:

Where a question of fact essential to the judgment {s actually liti-
gated and determined by a valid and final judgment, the determination is
conclusive between the parties in a subsequent action on & different
cause of action. ... 5
These requirements, as set forth above, would seem to narrow

the scope of collateral estoppel sufficiently to protect both parties
to the suit, An element of confusion, however, has been in-
troduced in the form of a distinction between “evidentiary” and
‘“nltimate” facts. In essence, an “ultimate” fact is one essential
to the right of action, while an “evidentiary” fact is one Y

{T]he court must examine the record of a prior proceeding, taking into

account the pleadings, evidence, charge, and other relevant matter, and

conclude whether & rational jury could have grounded its verdict upon

an issue other than that which the defendant seeks to foreclose from

consideration. [Footnotes omitted.]

50 See Note, Collateral Estoppel in New York, 36 N.Y,U.L. Rev. 1158, 1171
{1961),

51 RESTATEMENT, JUDGMENTS § 68(1) (1842). See section 70 of the Restate-
ment as to questions of law.
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to prove an ultimate fact. In the leading case of The Evergreens v.
Nunan %2 Judge Learned Hand held the prior judgment conclusive
as to ultimate facts determined thereby, but not as to evidentiary
facts. Hand held additionally that, without regard to whether
the facts determined in the first trial are ultimate or evidentiary,
those determinations are conclusive only with respect to ultimate
facts in the second trial. s

Hand’s first requirement that the estoppel be limited to ultimate
facts in the first case would appear to be unnecessary in view of
the requirement that the fact be necessarily determined by the
first judgment. A fact necessary to the first judgment is usually
an ultimate fact. Even if it should be an evidentiary fact, the
requirement of necessity would insure that the fact in issue were
fully litigated between the parties; this is the real basis for
Hand’s requirement.

By his second requirement that the doctrine be limited addi-
tionally to ultimate facts in the second trial, Hand was apparently
attempting to decrease the hazards of a lawsuit by eliminating
surprise at the second trial. The thrust of this requirement would
be that collateral estoppel would, for all practical purposes, be
limited to those cases arising out of the same transaction or to
those where it could be foreseen that the issues would be reliti-
gated, b

In the procedural application of res judicata much confusion has
been generated through failure to distinguish between the effect
of a judgment as an absolute bar to subsequent proceedings and
as an estoppel only as to particular facts. A prior judgment can
operate as a complete bar to a second action only when the causes
of action are the same,

On the other hand, where the causes of action sre different, the judgment

cannot operate as & bar even though it may defeat the second action

because it conclusively and negatively adjudicates some fact essential
to maintain the latter.5S

52141 F.2d 927 (2d Cir. 1944), cert. denied, 328 U.8. 720 (1944).

53 Id, at 930-81. Judge Hand actually spoke in terms of “mediate data”
and “ultimate facts,” but the meaning is the same. The Restatement in a
comment to § 68 also draws a distinction between evidentiary and ultimate
facts (or “facts in issue,” to use the language of the Reslatement), indicating
that only those facts which were ultimate at the first trial would be con-
clusive at the second. It does not, however, provide that only facts ultimate
in the second trial would be conclusive thereat.

5¢ While the 1948 supplement of the Restatement adopted Hand’s definition
of “ultimate facts” and “mediate data,” it did not change the statement of
the rule itself, which does not require that the fact be essential to the second
cause of action. RESTATEMENT, JUDGMENTS § 68, comment p (Supp. 1948).

55 2 FREEMAN, JUDGMENTS, § 677, at 1429 (5th ed. 1925). Accord, Cromwell
v. County of Sac, 94 U.S. 851 (1876).
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To be a bar the former adjudication must have been pleaded at
common law, while in the latter “there is no reason why it should
be differentiated from any other evidentiary matter so far as
the pleading of it is concerned, even though it be conclusive of the
particular fact which it evidences.” 8¢

Although the modern codes have abolished much that was un-
necessary and cumbersome in pleading and in other procedural
aspects of the trial,’” a distinction must still be maintained between
the effect of res judicata and collateral estoppel. Thus, while a
second and different cause of action might be defeated by a former
judgment because it conclusively adjudicated some essential fact
or issue involved in the latter, a judgment can never operate as a
bar of a different cause of action. Failure to draw the distinction
has produced confusion in the civil law.5¥ Some of the confusion
has been carried over into criminal law.

In criminal cases at common law, the special plea in bar was
used to raise such defenses as autrefois convict and autrefois
acquit. Res judicata in the strict sense of merger and bar was
largely superflucus in view of the doctrine of double jeopardy.
As a rule of evidence, collateral estoppel would not be pleaded or
made the subject of a preliminary motion but would be properly
raised by means of an objection at the time the government at-
tempted to relitigate the facts in question. In certain cases, the
former judgment might preclude the relitigation of a fact essential
to a conviction at the second trial. In such cases, collateral estoppel,
although a rule of evidence, would operate as a complete defense.

Thus it became common in such cases to permit collateral es-
toppel to be raised by a motion to quash.?® On the other hand, if the

56 2 FREEMAN, JUDGMENTS, § 798, at 1691 (5th ed. 1925). Accord, Southern
Pac. R.R. v. United States, 168 U.5. 1 (1897), where the court said at p. 57:
[Tlhe judgment in the prior suit—the present suit being on a different
cause of action—-could not be pleaded as an absolute bar arising upon
the face of the record, but could be used as evidence to support the

contention. . .

57 E.g., under the Federal Rules of Civil Procedure res judicata is pleaded
as en affirmative defense. FED. R. C1v. P. 8(¢). No distinction is made between
res judicata as such and collateral estoppel. Res judicata may slso be made
the baais for a motion for summary judgment. FEb. R. Crv, P, 56, If col-
lateral estoppel is to be used as a bar, in the sense that it would preclude
the relitigation of & fact essential to the second case, & motion for summary
judgment would be the more iate vehicle. See C
v. Wetzel, 265 F.2d 881 (6th Cir. 1959).

88 Sep Annot., 88 A.L.R. 574 (1984) and 120 A.L.R. 8, 56-75 (1939).

59 See, ¢.g., United States v. Meyerson, 24 F.2d 855 (S.D.N.Y, 1928);
United States v. Morse, 24 F.2d 1001 (S.D.N.Y. 1926); United States v.
Clavin, 272 Fed. 985 (E.D.N.Y. 1921); United States v. Rachmil, 270 Fed.
869 (S.D.N.Y. 1921).
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fact to be precluded would not be essential to a conviction in the
second case, the indictment would not be quashed, but the de-
fendant would be able to raise the evidentiary question at the
trial.®* Under the present federal rules, pleas in bar and motions
to quash have been abolished. Defenses and objections which
could have been raised thereby are now raised by a motion to
dismiss or to grant appropriate relief in accordance with Rule
12,“

Collateral estoppel, however, is essentially a rule of evidence
regardless how it is raised. It has been thought by some that
Sealfon stands for a contrary proposition.©2 But that case stands
for the proposition that collateral estoppel is applicable to the trial
of criminal cases as well as to civil cases. When, as in Seelfon, the
defendant attempts to use collateral estoppel to bar a second trial,
the crucial test is obviously whether the particular fact is essential
to a conviction at the second trial. It is senseless to attempt to
extract from that situation any rule that collateral estoppel cannot
be used simply to preclude the relitigation of certain facts which
might not be essential to a conviction at the second trial.®® That
issue was never presented to the Court in Sealfon and was not
decided by it either expressly or by implication.t¢

80 United States v. Morse, supra note 59.

61 Fep. R. Crim. P. 12.

$2See, e.g., United States v. Perrone, 161 F.Supp. 252, 258 (S.D.N.Y.
1958)

It is quite clear from Sealfon and subsequent cases applying the doc-

trine of res judicata in criminal cases that, in order for the doctrine

to apply, there must have been a definite determination of an issue
favorable to the defendant in the prior trial, and such determination
must be inconsistent with the guilt of the defendant in the subsequent
proceeding,

Accord, United States v. Cowart, 118 F. Supp, 903, 906 (D.D.C. 1854),

821t is to be noted that in Sealfon Justice Douglas cited United States v.
DeAngelo, 138 F.2d 466 (3d Cir. 1943), to support his conclusion that col-
latersl estoppel applied to criminal proceedings, 332 U.S. at 578, This is
particularly revesling inasmuch as that case is an example of the use of
collateral estoppel to preclude relitigation of facts which were not essential
to & conviction at the second trial.

64 The digsenting opinion of Justice Douglas in United States v. Williams,
341 U.S. 70, 87 (1951), is not to the contrary. In stating that Sealfon did
not apply to Willioms because the prior acquittal did not preclude any fact
“upon which convietion of the record offense depended,” Douglas wes only
answering Justice Black’s contention in his separate opinion that the prior
determination was a bar. Id. at 95. He was only saying that collateral
estoppel could not be used to effect a bar in that cagse—not that it could not
be used as a rule of evidence in appropriate cases. Cf. Yates v, United States,
364 U.S, 208, 337-38 (1957), where Justice Harlan, in an opinion concurred
in by Chief Justice Warren and Justices Frankfurter and Burton, indicated
by way of dictum that the doctrine of collateral estoppel might not apply
to evidentiary facts in the second case.
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It has been seen that the increase in the number of offenses that
could arise out of a single course of criminal conduet together with
an overly-strict interpretation of “same offense” has largely
nullified the effectiveness of the doctrine of double jeopardy. In
order to foreclose substantielly repetitious litigation permitted
by the traditionally hypertechnical interpretation of double jeop-
ardy, courts have resorted to the doctrine of collateral estoppel.
It would be unreasonable to introduce collateral estoppe! for this
purpose and then to qualify its application with equally stringent
requirements. To limit the doctrine solely to the situation where it
operates as a complete defenge is to deprive it of much of its
vitality,

An excellent analysis of this problem is contained in a significant
1961 case from the Second Cireuit.®® The case concerned an
appeal from a conviction on four counts involving the burglarizing
of two post offices.® The defendant, Kramer, had previously been
acquitted on all eight counts of an indictment charging him with
various substantive crimes (including burglary and larceny)
arising from the same burglaries. At the trial he moved to dismiss
on the grounds of double jeopardy®’ and interposed appropriate
objections to testimony concerning the burglaries identical with
that given at the first trial on the grounds of collateral estoppel.
The objections were overruled, and the government was permitted
to present the testimony.

On appeal the government contended, quoting the language of
Perrone,®® to the effect that the principle of collateral estoppel
applies only if the earlier determination “must be inconsistent with
the guilt of the defendant in the second proceeding.” @ The point
was crucial inasmuch as the determination that Kramer did not
participate in the burglaries, although necessary to the first judg-
ment, was not (under the facts of the case) inconsistent with guilt
of conspiracy to receive stolen property or of the substantive
offense of receiving stolen property.

Judge Friendly, speaking for the court, held that the doctrine
of collateral estoppe! should not be so narrowly construed that it
would operate in effect only as a bar to a second prosecution.

8 United States v. Kramer, 289 F.2d 909 (2d Cir. 1961).

66 Counts I and II, conspiracy to break and enter a post office with intent
to steal; Count III, conspiracy to receive property from post offices knowing
it to bave been stolen; Count IV, substantive offense of Peceiving property
from post offices knowing it to have been stolen.

61 This was properly denied.

68 United States v. Perrone, 161 F.Supp. 252 (S.D.N.Y. 1968).

69289 F.2d at 915, The Government also contended that the evidentiary/
ultimate fact test would require the same result,
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{Tlo permit the Government to force a defendant who has won an ac-

quittal to relitigate the identical question on a further charge arising

out of the same course of conduct, selected by the Government from the

extensive catalogue of crimes furnished it in the Criminal Code, would

permit the very abuses that led English judges to develop the rule

against double jeopardy long before it was enshrined in the Fifth Amend-

ment, . . . and still longer before the proliferation of statutory offenses

deprived it of so much of its effect. ., , The very nub of collateral estoppel

18 to extend res judicata beyond those cases where the prior judgment is

a complete bar, ¢

With respect to the government’s contention that Judge Hand’s
ultimate-fact test would permit the relitigation of the fact of the
burglaries, Judge Friendly specifically declined to extend the
Nunan case to criminal procedure.™

Having decided that the erroneous admission of the testimony
was prejudicial, the court was then faced with the problem of ap-
propriate disposition of the case. Granting that the burglary ac-
quittal was not necessarily inconsistent with a conviction of a con-
spiracy to burglarize, the court nevertheless felt compelled to
direct & judgment of acquittal with respect to the first two con-
spiraey counts since “the core of the prosecutor’s case was in each
case the same.”™ With respect to the other two counts, however,
the court concluded that there was sufficient additional evidence
in the record which might tend to prove Kramer guilty of receiving
the stolen property or agreeing to do so. As to those counts, the
court therefore ordered a new trial “at which the court will exclude
all evidence which, if believed, would necessarily show Kramer to
be a principal or an aider or abetter in the burglaries.”?

The significance of Kramer lies not so much in the fact that one
circuit court has liberally construed the doctrine of collateral
estoppel. Other courts have done that many times. The significance
of Kramer lies rather in the fact that Judge Friendly has placed
the doctrine in its proper perspective. Similar cases, at least in the
post-Sealfon era, are conspicuous by their absence. Whatever the
reason for the doctrine in civil cases, the primary reason that res

10 Id. at 916 (emphasis added).

1 Nunan, like Kramer, was a Second Circuit cese. As in civil cases it
would appesr to be sufficient if the issue to be precluded were necessary to
the first judgment. Hand’s second requirement that the fact be ultimate in
the second prosecution would limit the use of collatera! estoppel to those
cases where it would operate as a complete bar. Such & limitation in criminal
law is neither necessary nor desirable.

72 289 F.2d at 919, citing Sealfon v. United States, 332 U.8, 575, 580 (1948).

8 Id. at 921. Accord, Yawn v. United States, 244 F.2d 235 (5th Cir. 1857);
United States v, Simon, 225 F.2d 260 (8d Cir. 1955).
72
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judicata was introduced into criminal law was the strict construe-
tion of the double jeopardy clauses., Judge Friendly has reminded
us that the rule against double jeopardy was developed judicially
to meet the abuses of the day. History has a habit of repeating
itself,

It is true that collateral estoppel provides its strongest protec-
tion in the situation where it operates like a bar. In effect it acts
as a substitute ior double jeopardy by precluding the accused from
being twice vexed, if not for the same offense, at least for sub-
stantially the same offense. But the doctrine also serves to limit
litigation of other issues previously determined. In those cases the
prosecution may be left with so little in the way of a prima facie
case that a motion for directed verdict will be granted.

The doctrine of collateral estoppel, though not acting like a bar,
can, to a greater or lesser extent, provide a valuable protection to
a person who finds himself about to run the gantlet a second time,
The Supreme Court has demonstrated that as far as federal cases
are concerned, it is willing to examine the prior case “with an eye
to all the circumstances of the proceedings,” to ascertain what facts
were necessarily determined by the judgment in that case, and to
preclude the relitigation of that determination at a second trial™
The full reach of the court’s authority in this area has not yet been
decided. Subject to a liberalization of the “same evidence” test of
double jeopardy, there is good reason to believe that the Court will
exercise its authority to the fullest in order to preciude the govern-
ment from “attempting to wear the accused out by a multitude
of cages with accumulated trials.”

3. Perjury

False testimony of the accused at his prior acquittal occupies
a unique position in the field of collateral estoppel. That doctrine,
if applicable, will always have the effect in such cases of operating
as a complete defense. If the accused, for example, testified that he
was not at the scene of the crime and was thereby acquitted, and
this allegedly false statement were made the basis for a perjury

74 Sealfon v. United States, 332 U.S, §75, §79 (1948). Not having the
same corrective power over state courts, the Supreme Court has indicated
a reluctance to find the same protection inherent in the due process clause
of the fourteenth amendment. Hoag v. New Jersey, 356 U.8. 464 (1958),

75 Palko v. Connecticut, 302 U.S. 819, 328 (1937). It is recognized, however,
that res judicata normally provides no protection where the accused has
been convicted at the first trial and is now being tried for another separate
offense arising out of the same transaction. See, e.g., Ciucel v. Illinois, 356
U.S. 571 (1968).
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charge, the falsity of the testimony would be essential to a convic-
tion of perjury.

Most state courts which have considered the problem have con-
cluded for reasons of public policy that collateral estoppel should
not be applicable to perjury cases.” Federal courts, on the other
hand, have generally applied the doctrine in this area.

As always, a distinction must be made between those facts which
were necessarily determined by the previous judgment and those
which were merely collateral to the judgment. Early federal cases,
therefore, recognized that a prosecution for perjury would lie with
respect to an issue that was not necessarily determined by the first
judgment. These same cases, although concluding that an accused
could not be prosecuted for perjury based on his allegedly false
testimony at a previous acquittal where the fact in question was
necessarily determined by the acquittal, often employed language
that sounded more in double jeopardy than in res judicata.” Tosay
that an accused cannot be tried for perjury for falsely denying his

7€ See Annot, 37 A.L.R. 1290 (1926); 147 A.L.R. 991, 1000-01 (1843).
Perhaps the best statement of the underlying resson for this conclusion is
found in the leading case of Jay v. State, 15 Ala. App. 255, 261, 73 So. 137,
139, cert. denied, 198 Ala. 691, 73 So. 1000 (1916):

The doctrine of res judicata springs out of and is founded upon the
principle of estoppel. It rests upon the principle of public policy that
there should be en end to lmgatwn . Keeping in view the basic
principle and und lic e 1 it is obvious that while
public policy on the une hand demlnds an end of litigation, and hence
puts forward the docirine of res judicata, yet, on the other it is manifest
thet every interest of public policy demands that perjury be not shielded
by artificial refinements and narrow technicalities, for perjury strikes
at the very administration of the law and holds the courts up to contempt
if they allow the perjurer to go unwhipt of justice. In other words, while
public policy on the one hand creates the doctrine of res judicata, it also,
on the other, requires that perjurers be brought to triel.

77 See, e.9., Chitwood v. United States, 178 Fed. 442, 448-44 (8th Cir. 1910).

A person acquitted of & crime cannot be again tried for it under the
guise of a charge of perjury., .. Nor can the government reassert guilt
of the first offense to sustain & charge of perjury in securing an acquittal.

We do not mean that an acquittal necessarily prevents a subsequent
convietion for perjury committed by the accused at the trial, But if the
particular testimony alleged to be false is as general and broad as the
charge of the crime—in other words, & denial of guilt—sa trial for
perjury is virtually a second trial of the prior case. . . . If, however, the
false swearing, like in the case at bar, is as to a subordinate evidential
matter, and not a mere denial of the entire charge, an indictment for
perjury may be upheld, notwithstanding the prior acquittal.

Accord, Ehrlich v. United States, 145 F.2d 693 (5th Cir. 1944) ; Youngblood v.
United States, 266 Fed. 795 (8th Cir, 1920); United States v. Butler, 38 Fed.
498 (E.D, Mich, 1889). But sce Kuskulis v. United States, 37 F.2d 241 (10th
Cir, 1929} ; Allen v, United States, 194 Fed. 664 (4th Cir. 1912) (prosecution
for perjury barred only where same evidence presented at previous trial).
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guilt at a previous trial is to state the obvious. The government
of course should not be able to relitigate the guilt of the accused
following an acquittal. But the doctrine of collateral estoppel is
much broader in scope. The government is not only precluded
from relitigating the guilt of the accused, it is also foreclosed from
relitigating any fact which was necessarily determined in the de-
fendant's favor at the first trial.

Recent cases, however, have indicated that the federal courts
will apply the doctrine of collateral estoppel to all facts which
were necessarily determined by the prior acquittal. In the case of
Wheatley v. United States,™ the accused was acquitted on charges
of conspiracy to carry on a wholesale liquor business without
paying applicable taxes based on an indictment charging that he
aided and abetted certain bootleggers by affording protection and
receiving money therefor. The court held that this prior acquittal
barred his subsequent prosecution for perjury based on his
allegedly false testimony that he did not receive any payoffs. The
court recognized that a prosecution for perjury is not barred by
the simple fact of acquittal at the trial in which the false testimony
is given. It concluded, however, that under the particular facts
of this case the government, as in the Sealfon case, was attempting
to prove an agreement “ ‘which at each trial was critical to the
prosecution’s case and which was necessarily adjudicated in the
former trial to be non-existent.” 7

A somewhat stricter approach is found in Adams v. United
States.®® In that case the accused was first charged with unlawful
possession of moonshine whiskey. The prosecution evidence tended
to show, inter alis, that the defendant was in an automobile that
was stopped by police officials in Florida on a certain date. He
testified, as did several other witnesses, that he was at a birthday
party in Georgia on the night in question. Upon being acquitted of
that charge, he was then indicted for perjury based on his allegedly

78286 F.2d 519 (1Cth Cir. 1961).

78 Id. at 521, citing Sealfon v. United States, 332 U.S. 575, 580 (1948).
Cf. United States v. Williams, 841 U.8. 58 (1961). The accused in that casa
was acquitted of siding end abetting a fellow police officer in coercing
prisoners to sign confessions. He was subsequently charged with perjury
for falsely testifying that he did not see the sbuses perpetrated on the
prisoners. He was convicted and the Suprema Court affirmed on the basia
that the previous acquittal did not that the
did not see the abuses in question.

80 287 F.2d 701 (5th Cir. 1961),
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falge testimony that he was at the party in Georgia.8! Adams con-
tended that since the first jury believed his alibi testimony, the
government was precluded from relitigating the issue of whether
or not he was at the Georgia party.

The court recognized the applicability of collateral estoppel
to criminal law in general and to perjury in particular. It con-
cluded, however, that the only fact necessarily determined by the
first judgment was that the defendant was not in the car in Florida
on the night in question. It did not necessarily determine that he
was at the party in Georgia. The court accordingly held that the
government was not precluded from litigating that point. Thisisa
rather fine distinction but nonetheless correct in view of the re-
quirement that the fact be necessarily determined by the first
Jjudgment.s?

Notwithstanding its narrow holding, this case, together with
W heatley, does indicate that the federal courts will apply collateral
estoppel to perjury prosecutions with respect to those subordinate
issues which were necessarily determined by a prior acquittal.

1V, DOUBLE JEOPARDY IN THE MILITARY SYSTEM
A. HISTORICAL DEVELOPMENT OF THE DOCTRINE

A prohibition against being tried twice for the same offense
was first enacted into military law in 1806% and has been peri-
odically reenacted in one form or another down to the present day.*
Whether the double jeopardy provisions of the fifth amendment are
applicable as such to the military has been the subject of some

81 The factual situation has been simplified. The exact sequence of events
is more complex. The defendant was first charged with unlawful possession
of the whiskey, He testified at that trial as indicated. The prosecution
resulted in & mistrial. Shortly thereafter, the perjury indictment was re-
turned, He was next tried again on the unlawful possession charge and
acquitted, Finally he was tried for perjury (and subornation of perjury).
The appellate court trcated the acquittal in the second possession case as
a jury determination of the first trial as well.

82 It would appear that if the perjury indictment in this case had alleged
that the accused testified falsely about being in the car in Florida, the court
would have held the Government to be estopped from relitigating that issue.

83 “[N]o officer, non-commissioned officer, soldier or follower of the army
shall be tried a second time for the same offense.” Article of War 87, Act
of April 10, 1806, ch. 20, § 1, 2 Stat. 369,

84 Article of War 102, REv. STAT. § 1342 (1875); Article of War 40, Act
of August 29, 1916, ch. 418, § 3, 88 Stat. 657; Article ofr War 40, Act of
June 4, 1920, ch, 227, § 1, 41 Stat. 795, UNIFORM CODE OF MILITARY JUSTICE,
Article 44, Act of 5 May 1950, ch. 189, § 1, 64 Stat. 122, reenacted in 1956
as 10 U.S.C. § 844, Act of August 10, 1956, ch. 1041, § 1, T0A Stat. 52.
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debate.®s The Supreme Court has never held that the bill of rights
in general or the double jeopardy provisions in particular are
applicable as such to the military,’ and the point has never heen
squarely presented to the Court of Military Appeals.®” However,
as will be presently noted, the accused is so extensively protected
by statutory enactment and regulatory implementation that the
problem of possible application of the double jeopardy provisions of
the fifth amendment is somewhat academic and of no particular
moment unless and until some of these rights are removed by
congressional action—a rather unlikely event,

The doctrine of double jeopardy in the military arose out of the
common law pleas of autrefois comvict and autrefois acquit.s
Under the earliest statutory concept of double jeopardy—“No
[person] shall be tried a second time for the same offense.”—there
was no trial and hence no jeopardy until the verdict.®® The doctrine
of waiver was then invoked to permit a new trial upon request of
the accused following a disapproval of an erroneous conviction.®
Furthermore, since the accused would not have been in jeopardy
until the verdict, the government was permitted, before verdict,
to withdraw charges from one court-martial and submit them to
another without apparent limitation.®!

The jeopardy provisions remained substantially unchanged until
1920 when the following language was added:

No proceeding in which an accused has been found guilty by a court-
martial upon any charge or specification shall be held to be a trial in the

85 On the question of the Bill of Rights in general see Henderson, Courta-
Martial and the Constitution: The Original Understanding, 71 HARY. L. REV,
293 (1957) and Wiener, Courts-Martial and The Bill of Rights: The Original
Practice, 72 Harv. L, Rev. 1, 266 (1958). With respect to double jeopardy
Colonel Wiener concludes that the inclusion of the original double jeopardy
provision in the Articles of War reflected an application of common law
principles rather than a constitutional requirement.

8 See, e,g., Reid v. Covert, 354 T.8, 1, 87 (1956) and cases cited therein,
Cf. Wade v. Hunter, 336 U.S. 684 (1949), where the Court assumed that the
double jeopardy p: i of the fifth applied to the military
but concluded that such provisions did not preclade the withdrawing of
charges from one court-martial which had heard all of the evidence and
referring them to another where the wartime tactical situstion so required.

87 See United States v. Ivory, 9 USCMA 5186, 522, 523, 26 CMR 296, 302,
308 (1958), where the two concurring judges concluded that the military
accused hes the benefit of the double jeopardy provisions of the Constitution.
See also United States v. Zimmerman, 2 USCMA 12, 6 CMR 12 (1962).

88 WINTHROP, MILITARY LAw AND PRECEDENTS, 269 (2d ed. 1920 reprint).

8 Jd, at 260.

90 Id. at 268, 453,

91 1d. at 262-63.
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sense of this article until the reviewing and, if there be one, the confirme
ing authority shall have taken finsl action on the case.2
The effect of this addition was that the accused was not placed in
jeopardy “until acquittal or final conviction, and final conviction
{occurred] only after final review of the case.. ..

Article of War 40 remained in effect until the adoption in 1950
of the Uniform Code of Military Justice, Article 44 of which pro-
vides as follows:

(a) No person may, without his consent, be tried a second time for the
same offense.

(b) No proceeding in which an accused has been found guilty by a
court-martiel upon any charge or specification is a trial in the sense of
this article until the finding of guilty has become final after review of
the case hzs been fully completed.

(e) A proceedmg which, after the introduction of ev1dence but before
a finding, is or by the h or on
motion of the prosecation for failure of available evidence or witnesses
without any fault of the accused is a trial in the sense of this article.st

It will be noted that the only substantial change between Article 44
and Article of War 40 appears in Article 44(c). It had become
apparent in 1949 by virtue of Wade v, Hunter * that a constitu-
tional issue could well be involved with respect to the broad au-
thority of the government to withdraw charges. The result was
Article 44 (¢).

The effect of Article 44(c) is to foreclose any other prosecution
for the same offense once the trial hag reached a certain point—
even though there is no “final determination” such as an acquittal,
a conviction, or final review. In the military this turning point
occurs upon reception of evidence on the merits.% Although Judge

92 Article of War 40, Act of June 4, 1920, ch. 227, § 1, 41 Stat, 795,

% ACM 8951, Flegel, 17 CMR 710, 717 (1954).

9410 U.8.C, § 844. Future reference will be to the article of the Code
(UCMJ) only.

95336 U.S. 684 (1949).

98 See United States v. Wells, 8 USCMA 509, 26 CMR 289 (1938); LEGAL
AND LEGISLATIVE BA§1S, MANUAL FOR COURTS-MARTIAL, UNTTED STATES, 1961,
88. But see United States v. Ivory, 9 USCMA 516, 26 CMR 206 (1968)
(opinion of Judge Latimer); United States v. Padilla, 1 USCMA €03, 608,
5 CMR 31, 36 (1952) (opinion of Judge Brosman). Judge Brosman also con-
cluded that for jecpardy to attach the trial court must have had jurisdiction.
Id. at 606, 5 CMR at 34 (dictum). Accord, Grafton v. United States, 208
U.S. 333 (1907) (dictum). In federal practice jeopardy attaches as of the
time the jury is impaneled and sworn or, in non-jury cases, when the govern-
ment presents evidence on the general issue. McCarthy v. Zerbst, 85 F.2d
640 (10th Cir, 1836) (dictum), cert. denied, 209 U.S. 610 (1936). See Kepner
v. United States, 195 U.S. 100, 128 (1904) (dictum).
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Latimer®” and Judge Brosman®® have taken the position that there
is no trial and thus no jeopardy until completion of appellate
review, this view seems to be based on a consideration of Article
44 (b) out of context. The immediate predecessor of Article 44 (b)
undoubtedly had that effect, But Article 44(b) has been modified
by Article 44 (¢) with the result that the former is now limited
to the appellate processes. *® Thus, if a case is terminated before
findings, Article 44 (c) applies.’®® But once a case is in the appellate
stage, Article 44 (b) comes into play and provides that a conviction
does not become final until review is complete.1ot

Article 44 (c¢), of course, was not designed to eliminate com-
pletely the withdrawal of charges by the government, but rather
to prevent retrial of an accused where the original trial was ter-
minated because the prosecution had not properly prepared its
case.l? Charges may still be withdrawn by the government for
good cause, and mistrials may be granted by the law officer in ap-
propriate cases.1%

97 United States v Ivory, supre note 965.

88 United States v. Padilla, 1 USCMA 603, 5 CMR 31 (1852).

# United States v. Wells, 9 USCMA 509, 512, 26 CMR 289, 292 (1958)
(dictum}).

100 An interesting question is presented if charges are withdrawn after
findings and before sentence. A strict reading of Article 44(c) could lead
o the conclusion that the accused could not claim former jeopardy since the
proceedings were not terminated “before a finding,” This is doubtful, how-
ever. The legislative intent behind Article 44(c) appears to be that once
jeopardy has attached—by presentstion of evidence by the prosecution—the
charges may thereafter be withdrawn only by reason of “manifest necessity”
in the interests of justice, See Hearings on S. 857 Before a Subcommittee
of the Commiitee on Armed Services, United States Senate, 8lst Cong,, lst
Sess,, 167-70, 321-25 (1949); 8. REP. No. 486, 81st Cong., lat Sess., 19-20
(1949). See also Wade v. Hunter, 336 U.S. 684 (1949). Cf. United States
v. Sabella, 272 F.2d 206 (2d Cir. 195%). If charges are withdrawn after
findings (of guilty), jeopardy having sttached, there would be no authorlty
to retry the accused unless the withdrawal was for reasons of “menifest
necessity.”

Judge Latimer has come to a different conclusion (United States v. Ivory,
9 USCMA 516, 26 CMR 296 (1968) ), but it must be remembered that Latimer
believed jeopardy did not attach until completion of appellate review. See
Kates, Former Jeopardy—A Comparison of the Military and Civilian Right,
15 MIL. L. Rev. 66 (1962). The situation should arise infrequently at best.
Even then, assuming there is good cause for withdrawing the charges, they
could be Teferred to another court for sentencing proceedings only. The same
procedure could be followed here as in the case of & rehearing on the sentence
only. See United States v. Miller, 10 USCMA 296, 27 CMR 370 (1959).
But see Jackson v, Taylor, 858 U.8, 569, 579, reh. denied, 354 U.S. 944 (1957).

101 Appellate review under the Code is automatic. UCMJ, Arts. 60-TL.
‘Where findings and sentence have been set aside on review, either a rehearing
is ordered or the charges are dismissed. UCMJ, Arts. 68, 66, 67.

102 United States v. Stringer, 5 USCMA 122, 127, 17 CMR 122, 127 (1954).

108 See Kates, supra note 100, at 55-62.

AGO 5TUB 79



MILITARY LAW REVIEW

In summary, Article 44 may be restated in terms of jeopardy
thusly: No person may, without his consent, be twice placed in
jeopardy for the same offense. Jeopardy attaches upon presenta-
tion of evidence on the merits. The accused may be retried, how-
ever, in those cagses which are terminated by the convening author-
ity or the law officer because of “manifest necessity’”’ in the
interests of justice. Once jeopardy has attached, it continues until
a finding of guilty has been finally affirmed on review. It will be
noted that this language embodies the ‘‘continuing jeopardy”
theory that Mr, Justice Holmes espoused in his Kepner dissent 194
and as such permits rehearings following automatic review with-
out involving any question of waiver.

With this background in mind it is appropriate to examine the
rights that a military accused has vis-a-vis his civilian counterpart
in a federal prosecution. A military accused, of course, may be
retried following a reversal of his erroneous conviction.1®¢ Unlike
the federal rule,% there is no question of waiver. The logical
extension of this military concept of jeopardy would necessarily
lead to Holmes’ conclusion in Kepner that the government should
be able to appeal an acquittal since under the “continuing jeop-
ardy” theory “the jeopardy is one continuing jeopardy from its
beginning to the end of the cause.”!”” The point, however, has been
rendered moot inasmuch as the review provisions of the Code con-
template that such review will extend only to those offenses of
which the accused has been found guilty.!®® Furthermore, Article
63 (b) by specifically providing that on rehearing an accused “shall
not be tried for any offense of which he was found not guilty by
the first court-martial . . ., ” anticipated the result in the Greenl®®
case by several years.

Thus, by virtue of statutory enactment the military accused is
accorded rights substantially similar to those enjoyed by de-
fendants in federal prosecutions—the latter rights having been
developed judieally over many years and not without dissenting
voices. A military accused is further protected by a provision that
there may be no rehearing if the conviction is set aside for lack of

104195 T.S. 100, 134 (1904), “[A] man cannot be said to be more than
once in jeopardy in the same canse, however often he may be tried. The
jeopardy is one continuing jeopardy from its beginning to the end of the
cause.” Ibid

105 See note 101 aupra.

106 United Btates v. Ball, 163 U.S. 662 (1896).

107195 U.S, at 134,

108 UCMJ, Arts. 64-69.

108 Green v, United States, 355 U.S. 184 (1957),
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evidence,!® and by the provision that punishment imposed at the
rehearing is limited to that imposed at the original hearing.t

One area that might cause some concern is that wherein the gov-
ernment in effect is permitted to appeal the decision of the board of
review!® to the Court of Military Appeals.is This problem was
presented to the court in United States v, Zimmerman.i* The
court, per Judge Brosman, held there was no question of former
jeopardy since the military employs a “unitary” theory of appellate
review whereby once a cage reaches the board of review it enters
the unitary appellate sphere and not until all appellate treatment
has been completed, “and the conviction affirmed, has the accused
been placed in jeopardy.”!1s

Judge Brosman attempted to further justify the military prac-
tice of certification by analogy to the federal practice of prosecu-
tion appeals from intermediate appellate courts. In doing so, of
course, it became necessary to get around the waiver requirements
of the federal system which are not present in the military.1#¢ He
accomplished this by treating automatic review by a board of re-
view as tantamount to intermediate appellate review sought by

110 UCMJ, Arts. 68(a), 66(d), 67(e). Cf. Forman v. United States, 361
U.S. 416 (1960); Sapir v. United States, 348 U.S. 873 (1955).

111 UCMJ, Art. 63(b), This has been interpreted to mean that where the
sentence is reduced &t any level, all subsequent proceedings are limited to that
sentence, United States v. Jones, 10 USCMA 532, 28 CMR 98 (1969). Cf.
Stroud v. Lmted States, 251 U.S. 15 (1918) where the Supreme Court held
that a in a federal ion who appealed his conviction of

“murder in the first degres without capital punishment” might, upon retrial,
receive the death sentence if egain found guilty.

112 The board of review is an intermediate sppellate body, constituted by
The Judge Advocate General of each service, which reviews every case in
which the sentence, as approved by the convening authority, affects a general
or flag officer or extends to desth, dismissal of an officer, midshipman or
cadet, punitive discharge or confinement at hard labor for one year. UCMJ,
Art, 66. In addition, other general court-martial cases may be reviewed by
the board of review in accordance with UCMJ, Art. 69,

118 The United States Court of Military Appeals is an appellate court
consisting of three civilian judges appointed by the President. It is the
court of last resort for the military. UCMJ, Art. 67. In addition to reviewing
those cases wherein the sentence affects a general or flag officer or extends
to death, and those board of review cases wherein the court has granted an
accused’s petition, the Court of Military Appeals also reviews “all cases
reviewed by a board of review which The Judge Advocate General orders
sent to the Court of Military Appeals for review , ,..” UCMJ, Art. 67(b) (2).
The latter provision is the one now being considered,

1142 USCMA 12, 6 CMR 12 (1852),

16]d, at 16, 6 CMR at 16. As noted previously, Judge Brosman was of
the opinion that jeopardy did not attach until completion of appellate review.

116 Judge Brosman himself admitted that waiver has mo place in the mili-
tary system of automatic review. Id. at 20, 8 CMR at 20.
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the accused himself. Thus, the argument goes, the accused in
effect having requested the appeal, he cannot complain when the
government within the limits of the “unitary” system attempts
to obtain a record free from error. In other words the accused,
having waived his guarantee against double jeopardy, may be sub-
jected to retrial. By employing this line of reasoning, Judge
Brosman has demonstrated the futility of what he himself in
another connection referred to as comparing “chalk with
cheese.” 117

Judge Brosman’s conclusion is assuredly the correct one but
not for the reazons advanced. The prosecution can “appeal” de-
cisions of the board of review, not because the accused has not yet
been placed in jeopardy, but because the jeopardy of the accused
which attached at the trial stage is a continuing jeopardy.
Futhermore, the automatic review by the board of review is not
tantamount to an appeal by the accused. He may not even want
his conviction reviewed.!!® It is true that the appellate review
has a “unitary” aspect to it. But this is because the whole court-
martial system—from trial through appellate review—is unitary.
That is to say, the military system operates under a theory of
continuing jeopardy. Again, Article 44(b) has to be read in
connection with Article 44(c).

B. APPLICATION OF THE DOCTRINE

The logical inquiry at this point, coinciding with the treatment
of federal cases, would be to consider what test the Court of
Military Appeals utilizes in determining what constitutes the
“same offense” for purposes of successive trials. Interestingly
enough, there are no reported cases to provide us with an answer.
This is not so strange, however, when one considers that the
Manual for Courts-Martial 11 provides that charges against an
accused, if tried at all, should be tried at a single trial by the lowest
court that has power to adjudge an appropriate and adequate
punishment.” 12 Thus, with compulsory joinder, successive prose-

ited States v. Kelley, 6 USCMA 259, 264, 17 CMR 259, 264 (1964)
(concurring opinion).

118 It is for this reason, if for no cther, that the rehearing safeguards have
been introduced into the system.

118 MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1851, promulgated by
Exec. Order No. 10214, 16 Fed. Reg. 1303 (1951) (hereinafter referred to
as the Monuel and cited ne MCM, 1981, para. ).

120 MCM, 1951, para. 80f. This provision is tempered by a prohibition
against an unreasonable multiplication of charges arising cut of a single
act or course of conduct. MCM, 1951, para. 26b. See Army TJAG letter,
JAGJ 1962/8304, 2 April 1952, for comments of The Judge Advocate General,
Department of the Army, on unwarranted multiplicity of charges.
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cutions are less of a problem in the military than in civilian prose-
cutions. But while an accused “may be found guilty of two or
more offenses arising out of the same transaction, without regard
to whether the offenses are separate,” 12! the maximum authorized
punishment “may be imposed [only] for each of two or more
separate offenses arising out of the same act or transaction,” 122

The Court of Military Appeals, therefore, has been concerned
with the “same offense’’ not for purposes of successive prosecutions
but rather for purposes of maximum authorized punishment at
a single trial. In this connection the Manual provides that the
offenses are separate for punishment purposes “if each offense
requires proof of an element not required to prove the other.”12s
The Manual further provides that lesser included offenses are not
separate for purposes of punishment!?¢ and defines such offenses
as follows::

An offense found is necessarily included in an offense charged if all
of the elements of the offense found are necessary elements of the offense
charged. An offense is not included within an offense charged if it re-
quires proof of any element not required in proving the offense charged.

125

Would the Court of Military Appeals, if the situation should
arise, adopt the Manual test for separate offenses to determine
if offenses are the same for purposes of double jeopardy? Although
it is difficult to avoid the feeling that the court has decided the
multiplicity cases on a more or less ad hoc basis, one conclusion
is inescapable. While consistently maintaining its adherence to
the Blockburger rule, the Court of Military Appeals has refused
to apply either that rule or the Manual rule in a vacuum and in-
stead has adopted a liberal interpretation when justice so requires,

121 MCM, 1951, para. T4b(4).

122 MCM, 1861, para. 76¢(8) (emphasis added).

128 MCM, 1951, para. 76a(8). The drafters of the Manual purportedly
adopted the so-called Blockburger rule for determining separate offenses in
order to utilize federal court decisions as precedents, LEGAL AND LEGISLATIVE
Basis, MANUAL FOR CoURTS-MARTIAL, UNITED STATES, 1961, 78. The Block-
burger case provided that “the test to be applied . . . is whether each provi-
sion requires proof of an additional fact which the other does not.” Block-
burger v. United States, 284 U.S. 209, 304 (1982). Accord, Gore v. United
States, 357 U.S. 386 (1958). As stated, of course, the rule is identical with
that of the “same evidence” test of double jeopardy, See Gavieres v. United
States, 220 U.S. 338, 342 (1911). This is the leading federal case on the

“same evidence” test and 8s such was heavily relied on in Blockburger.
284 U.S. at 304, For an excellent unnlysl! of the decisions of the Court of
Military Appeals in the area, see Y
Pleading, 8 MiL. L. REv. 73 (1961).

12¢ MCM, 1951, para. 76a(8).

126 MCM, 1951, para, 158,

AGO 5714B 83




MILITARY LAW REVIEW

Thus, rather than conduct a mere mechanical examination of the
elements of the offenses, as might be indicated by the Manual rule,
the court has looked to the evidence offered to prove each offense
in order to determine if the offenses are separate.12s

In like vein, where a single act violated two articles of the Code,
the court held the offenses to be the same for punishment purposes
even though under a strict application of the Blockburger rule the
offenses would be separate.'?? In that case the accused was charged
with wrongful disposition of military clothing in violation of
Article 108, UCMJ, and with larceny of the same clothing in viola-
tion of Article 121, UCMJ. Article 108 requires that the property
be military, while Article 121 does not; and Article 121 requires
proof of a specific intent, while Article 108 does not. Since each
offense “requires proof of an additional fact which the other does
not,” the offenses would appear to be separate within the meaning
of Blockburger—and for that matter within the same meaning
of the Manual.

More critical analysis, however, reveals the differences to be illusory
when applied to a situation in which there is but one act by the ac-
cusad

From the standpoint of proof, therefore, there is no difference between
the two offenses. Evidence sufficient to establish an act of wrongful dis-
position would be sufficient to prove the accused's intent. . . .

The difference between the sale or other unauthorized disposition pro-
vision of Article 108 and the general provisions of Article 121, when
only one act is committed is a difference more of form than of substance,
We are persuaded then that wher a sirgle act violates both Articles, it
was ot intended that the offender be subjected to two punishments.128

The court in the Dewis!®® case also rejected the interpretation
that if the offenses may theoretically and conceivably be estab-
lished by evidence not the same, cumulative sentences may be
imposed. The court held that under the particular facts of that
case unpremeditated murder was a lesser included offense of felony
murder. Under a strict interpretation of the Manual and Block-

126 See, e.g.,, United States v. Posnick, 8 USCMA 201, 24 CMR 11 (1857).

[I1f the evidence sufficient to support a conviction on one charge will

support a conviction on another charge, the two charges are not separate,
Id. at 208, 24 CMR at 13, Accord, United States v. Modessett, 9 USCMA 152,
256 CMR 414 (1958),

127 United States v. Brown, 8 USCMA 18, 23 CMR 242 (1967).

128 Id, at 19-20, 28 CMR at 243-44. C7. United States v. McClary, 10
USCMA 147, 27 CMR 221 (1958), which held larceny of government paint
and wrongful disposition of the same paint to be separate for punishment
purposes when the offenses were committed on two different days. See also
United States v. Oskes, 12 USCMA 406, 30 CMR 406 (1961).

128 United States v. Davis, 2 USCMA 505, 10 CMR 3 (1953).
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burger rules the offenses would be separate since in order to prove
felony murder it is not necessary to prove that the accused had
an intent to kill or inflict great bodily harm, while it is not neces-
sary to prove that the accused is engaged in the commission of
a felony in order to prove unpremeditated murder. The court
therefore established the rule that whether a lesser degree of
homicide is included within that charged “depends almost exclu-
sively on the facts stated and proved in support of the offense
alleged.” 1% Again there is the emphasis on the proof rather than
a mechanical examination of required elements.

Finally in the case of United States v. Beene ¥ Judge Brosman
announced his “legal norms” test. Although the court has never
adhered to this test as such, the language used by the author judge
is indicative of the tendency of the court to adopt a liberal in-
terpretation of the rule while giving lip service to Blockburger.

1t is suggested that the views proposed here are in no wise immiscible

with those expressed by the Supreme Court in the Blockburger case.
Blockburger indicates that each count of an indictment must require
proof of a distinet and additionsal fact in order that it may constitute a
basis for separate punishment. Our point simply is that this faet, of
which proof is demanded, must be significant in that it involves the in-
fringement by the accused of a distinet norm established by society
through its lawmaking agencies. In short, this separate fact must eon-
stitute the open sesame to a separate norm. To Tequire less would be to
permit the multiplication of punishment through the srtful, but mean-
ingless, rephrasings of the prosecutor.132

Thus, the Court of Military Appeals will not permit itself to
be enslaved by terminology in attempting to determine whether
offenses are separate for the purpose of imposing punishment.
Surely it cannot be said that the court would adopt a more strict
approach to the determination of what offenses are the same for
purposes of successive prosecutions.

The foregoing conclusion is based on the assumption that the
Court of Military Appeals would utilize the “same evidence" test
of Blockburger to determine the “same offense” for purposes of
former jeopardy. Such might not necessarily be the case. In
a relatively recent decision that has largely escaped notice on the
point here in question, Mr. Justice Brennan in a separate opinion
presented a devastating critique of the *same evidence” test as
a basis for determining identity of offenses in the double jeopardy

180 Id, at 508, 10 CMR at 6 (emphasis added).
1814 USCMA 177, 16 CMR 177 (1954).
13214, at 180, 16 CMR at 180,
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area.!®® The government in that case contended that where there
are two statutes involving separate interests and regniring dif-
ferent evidence, ““the Fifth Amendment does not prohibit suc-
cessive prosecutions of the same acts under the respective
statutes.13 Justice Brennan answered that “neither this ‘same
evidence' test nor a ‘separate interest’ test has been sanctioned
by this court under the Fifth Amendment” except for purposes
of punishment at a single trial 186

In shott, though the Court in Gore has found no violence to the guaran-
tee against double jeopardy when the same acts ave made to do service for
several convictions at one ¢rial, I think not mere violence to, bul virtual
extinction of, the guarantee results if the Federsl Government may try
people aver and over again for the same criminal conduct just because
each trial is based on & different federal statute protecting a separate
federal interest.13

There is no present indication that a majority of the Supreme
Court is of the same mind. But at least one federal ~ourt has
cited the above with cbvious approval!®” An analysiz of the de-
cisions of the Court of Military Appeals in the multiplicity area
has revealed that the court is move liberal than most federal
courts in determining separate offenses for punishment purposes.

188 Abbate v. United States, 359 U

134 1d. 8t 197,

135 4. at 197--98, He distinguished Gavieres by pointing our that thst deci-
sion involved an interpretation of a congressiona! statute against double jea-
pardy applicable to the Philippine Islands, a country “with long-established
Tegal procedures that were alien to the common law.” Id. at 188, n, 2, citing
Green v, United States, 353 U.S. 184, 167 (195T)

186 Id, at 201,

187 United States v. Sabella, 272 F.2d 206 (2d Cir. 1858). In that case
the accused had been previously tried for selling heroin without a written
order. The charges were dismissed after a verdict of guilty, He was sub-
sequently charged with selling illegally imported heroin, Roth indictments
related to the same sale. Judge Friendly held that even though the defendant
could have been punished for both offenses at a single trial, he could not
be prosecuted for each at separate trials. Friendly indicated that although
he vould continue to follow Gavieres for double jeopardy purposes, that rule
siou'd not be confused with the Blockburger-Gore situation, His interpreta-
tion of Gavieres was that each indictment must require proof of a “signifi-
cant fact not required by the other.” Id. at 211 (emphasis added).

“The Fifth Amendment guarantees that when the government has proceeded
to judgment on a certain fact situation, there can be no further prosscution of
that fact situation alone: The defendent may not later be tried again on that
same fact situation, where no fact need be proved, even
though he be charged under a different statute.” Id. at 212 (emphasis added).

Judge Friendly noted that even though each charge required proof of facts
that the other did not, the additional facts were not significant since all the
Government needed to establish a prima facie case was proof of the accused’s
possession of the drug.
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It has required that even if each offense may be theoretically
established by proof of a fact not required by the other, the
offenses are not separate unless the additional fact be significant.

The problem, of course, is to decide when an additional fact
is significant. Furthermore, what may be significant for pur.
poses of punishment might not be for purposes of successive
trials. As to punishment, the question is not the harassment of
the accused, but rather ore of penology.’s® In other words, Con-
gress may constitutionally provide for separate punishment within
a single trial for offenses arising out of a single transaction. There
is no question of double jeopardy, the only limitation being one
of due process.

But even though it may be possible to punish for several offenses
at a single trial, it does not follow that an accused may be prose-
cuted for each offense at different trials.’® Not only is there the
requirement of due process which is present in multiplicity cases,
but there is the additional element of the harassment which is
inherent in successive trials. Thus, even though an additional
fact may have significance for purposes of punishment, it may
have none at all for purposes of separate trials. This is what
Judge Friendly was saying in Sebella.

To return to the military cases, since the Court of Military
Appeals has required proof of a significant additional fact to
permit multiple punishment at the same trial, it would, ¢ fortiors,
require proof of a significant additional fact for purposes of suc-
cessive trials for offenses arising out of the same transaction and
thereby arrive at a test similar to that propounded in Sabella. 14

In the same speculative vein, a consideration of the new non-
judicial punishment article offers a somewhat unusual basis for

138 Gore v. United States, 357 U.S, 386, 303 (1958).

139 Hoag v. New Jersey, 356 U.S. 46467 (1958).

140 An example of the extent to which the Court of Military Appeals will
&0 to protect an accused from undue harassment is found in connection with
the court’s treatment of jurisdictional error. If the court-martial never had
jurisdiction to try the accused (improperly constituted court, e.g.) the
accused would never have been placed in jeopardy and therefore could be
tried again even if acquitted at the first trial, If convicted at the first trial,
the sentence limitations of Article 63(b), UCMJ, would not apply. The court
therefore has (by using some rather involved Teasoning on occasion) been
reluctant to find jurisdictional error, See, g, United States v. Ferguson,
5 USCMA 68, 17 CMR 68 (1954); United States v. Padilla, 1 USCMA 603,
5 CMR 31 (1952). See also dissenting opinion of Judge Ferguson in United
States v. Law, 10 USCMA 513, 518, 28 CMR 189, 144 (1969).
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comparison.l*! The recently published addendum to the Manual 42
provides that “when punishment has been imposed upon a person
under Article 15 for an offense, punishment may not again be
imposed upon him for the same offense under Article 15. .., " 148
Thus, we have in effect a double jeopardy provision for Article 15.
The Army Regulations in implementation of Article 15 and the
Manual provide pertinently as follows:
Double punishment prohibited. See paragraph 1284, MCM, 1951,
Several minor offenses arising out of substantially the sume transaction
will not be made the basis of separate actions under Article 15.144
Inasmuch as the cited paragraph relates to double punishment
separately imposed, it would appear that the effect thereof is to
provide a “same transaction” test to determine the “same offense”
for purposes of non-judicial punishment. This, of course, repre-
gents only departmental policy and does not apply to courts-
martial as such.45 But it is an indication that it would be unfair
to permit suceessive proceedings under the provisions of Article
15 for “offenges arising out of substantially the same transaction.”
It is no fairer to permit successive couarts-martial for “offenses
arising out of substantially the same transaction.”
But even in the military an accused could find himself facing
a second court-martial for an offense arising out of the same act
or course of conduct which was the basis for a previous court-
martial.’#¢ For there are some offenses which would be considered

141 UCMJ, Arc. 15, authorizing nonjudicial punishment for minor offenses
under speeified conditions, was recently amended by Act of September 7,
1962, Pub, L. 87-648, § 1, 76 Stat, 447,

42 ADDENDUM TO THE MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1851,
promulgated by Exec. Order No. 11081, 28 Fed. Reg. 945 (1963}, incorporated
recent changes to the Code and Manual (hereinafter cited as MCM, 1951
(Add.), para, )

142 MCMM, 1851 (Add.), para. 128d (emphasis added).

44 Army Regs. No. 22-15, para, 3¢ (February 1, 1953) (emphasis added).

45 It could, in a sense, be utilized at a court-martial. Article 15(f) pro-
vides that the imposition of nonjudicial punishment “for any act or omission
is not a bar to trial by court-martial for a serious crime or offense growing
out of the same act or omission . .. .” The implication is that it would be
a bar with respeet to a minor offense arising out of the same act or omission.
The same result could be reached by considering the regulations, If a person
received punishment for a minor offense, paragraph 3e of the cited regula-
tions would prohibit the imposition of separate nonjudicial punishment for
another minor offense arising out of the same transaction. A fortiori, the
same result should obtain if he were brought to trial for the second offense.

146 The interesting question whether the mandatory joinder requirements
of the Manual (MCM, 1951, para. 30f) would prohibit a subsequent prosecu-
tion for an offense that could have been joined has never been decided by
the Court of Military Appeals. Of course, if additional charges come to light
following the accused’s arraignment at the first trial, there would be no
objection to a subsequent trial on those charges. United States v. Davis, 11
USCMA 407, 29 CMR 228 (1960) (dictum).
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separate whether the test utilized be liberal or strict.!4” In addi-
tion to double jeopardy, res judicata is also important in military
as well as civilian legal practice.

V. RES JUDICATA IN THE MILITARY SYSTEM
A. HISTORICAL DEVELOPMENT OF THE DOCTRINE

The doctrine of res judicata was introduced into military law
in 1945 by an Army board of review.4® In that case the accused,
together with nine of his companions, was charged with three
specifications of murder and one of riotous conduct, all arising
out of a single incident. In addition, the accused was charged with
one specification of unlawful absence for a period covering the
time of the riot and murders. Lawson's scle defense was alibi.
He was acquitted of the murder and riot charges. He was found
guilty of the unlawful absence but only for a period terminating
two hours prior to the incident in question.

Following the trial Lawson was charged with four specifications
of assault with intent to commit murder arising out of the same
incident but involving victims different from those at the first
trial, The defensz made a special plea in bar on the grounds of
double jeopardy, offering in support of the plea the record of trial
in the former case. The law member refused to admit the evi-
dence and denied the plea. Lawson was convicted.

On appeal the board of review agreed there was no question of
double jeopardy, citing among other authorities, Gavieres v.
United States.® The board, however, treated the plea as one of
res judicata which it recognized as being applicable to criminal
law, Using the presumption of rationality,’®® the board con-
cluded that the court-martial acquitted the accused at the first
trial on the basis of his testimony that he was not present at the
scene of the erime. This determination was particularly apparent
since the court-martial specifically, by exceptions and substitu-

147 See, 6.g., United States v. Kramer, 289 F.2d 909 (2d Cir, 1961), wherein
Tudge Friendly held that conspiracy based on a particular overt act and the
substantive offense involving the same overt act were separate offenses within
the double jeopardy clanse, The Court of Military Appesls is ut least im-
plicitly in sccord with this conclusion. See United States v. Hooten, 12
USCMA 339, 843, 30 CMR 339, 343 (1961). Cf. United States v. Yarborough,
1 USCMA 678, 5 CMR 106 (1952) (multiplicity case).

148 CM ETO 15080, Lawson, 28 BR(ETO) 203 (1945).

149 520 U.S. 338 (1911).

16 “No other rational or comsistent interpretation can be placed on the
proceedings of the trial with its resultant findings.” 28 BR(ETO) at 305.
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tions, determined that the accused, unlike his companions, was
not absent from his organization at the time of the incident.

Inasmuch as the prosecution at the second trial would be
required to relitigate the question of the accused’s presence at—
and of course his participation in—the incident, the board held
that the “plea” of res judicata should have been sustained. The
board did not explain what it meant by a plea of res judicata. It
did point out, however, that it would not normally be made in
advance of trial because factual issues would be involved. It was
apparent that the board was determined to establish law on the
question of res judicata and was not going to be deterred by a
strict construction of pleading—even though the defense offered
an erroneous theory of the case.

As a result of this decision the 1949 Manual for Courts-Martial
provided that res judicata could be utilized by the accused as
a defense in appropriate cases.’® This provision in substantially
the same language was later incorporated in the present
Manual.}s?

B. APPLICATION OF THE DOCTRINE

A reading of the present Manual provision indicates many as-
pects of res judicata, some of which have already been discussed
in connection with federal practice, others of which are presented
for the first time. A detailed examination of the provision as
interpreted by the Court of Military Appeals will now be con-
ducted.

1. What Facts are Foreclosed

The defense of re¢ judicata is based on the rule that any issue of fact or
law put in issue and finally determined by a court of competent juris-
dietion cannot be disputed between the same parties in a subsequent trial
even if the second trial is for another offense.l5®

The first point to be noted is that “any issue of fact or law”
may be precluded.’st There is no apparent requirement, for ex-
ample, that the fact be ultimate, necessary, directly in issue, or
arise from the same transaction. Thus, Judge Latimer has con-
cluded:

151 MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1949, para. 725, pro
mulgated by Exec. Order No. 10020, 13 Fed. Reg, 7519 (1948). Para. 64d
indicated that res judicata could be utilized to dismiss the proceedings.

152 MCM, 1951, paras. 67d, T1b.

162 Ihid, Subsequent subdivisions will follow this format of introducing the
material by way of pertinent quotations from paragraph 71,

164 The present section will for the most part be concerned with issues of
fact. The question of legal issues will be discussed in Section VI, infra.
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If we are not guided by the wording of the Manual, we might be in-
clined not to extend the doctrine [of res judicata] to issues which do
not arise out of one transaction or which do not bar & subsequent finding
of guilt of another offense. However, the language used by the framers
of the Manual is broad and sweeping and covers any issue of fact or law
in issue and finally determined; makes no distinction as to issues directly
involved or collaterally involved; it does not limit its application to issues
erising out of one transaction; and we find no good reason to interpret
the provision so narrowly as to require the accused again to litigate an
issue which hes been decided in his favor.15%

In determining what facts will be foreclosed from relitigation, the
Court of Military Appeals has adopted the two-phase approach,
to decide what the first judgment determined and what bearing
that determination hag on the second case.

As to the first phase the court has consistently utilized a pre-
sumption of rationality to ascertain the basis for the acquittal.ls¢
With respect to the second phase, the court has not attempted to
draw any distinction between evidentiary and ultimate facts,
Although the court has not passed directly on that peoint, it has
indicated that the application of the doctrine would extend to
any fact necessarily determined by the prior acquittal.’s”

2, Procedural Aspects

The accused, in a proper case, may assert an issue of fact finally deter-
mined by an acquittal as a defense. . . . A motion raising the defense of
res judicata should ordinarily be made after the prosecution has rested
its case or later unless it can be shown at an earlier stage of the trial
that the issue of fact or law in the case on trial and in the case relied

155 United States v. Smith, 4 USCMA 869, 374, 15 CMB 860, 274 (1954).
Chief Judge Quinn concurred in the opinion. This view of the binding effect
of the Manual was reiterated by Judge Latimer in United States v. Martin,
8 USCMA 346, 349, 24 CMR 156, 159 (1957). The Chief Judge and Judge
Ferguson specifically disassociated themselves from that portion of the
opinion which indicated that the Manual sets the limits of the doctrine of res
judicata. Id. at 352, 24 CMR at 162, See United States v, Smith, 13 USCMA.
105, 32 CMR 105 (1962); United States v. Mims, 8 USCMA 316, 319, 24
CMR 126, 125 (1957) (concurring opinion of Judge Ferguson). Despite the
broed lenguage of Martin, the court in that case applied the doctrine not
to “any fact” but only to that fact necessarily determined by the first judg-
ment. 8 USCMA at 350-51, 24 CMR at 16061,

166 See, c.g., United States v. Martin, 8 USCMA 846, 349, 24 CMR 166, 159
(1957). “A fair evaluation of human behavior compels a conclusion that the
acquittal was based on the court-martial resolving that single issue [accused’s
presence] in favor of the accused.” To the same effect, see United States
v. Hooten, 12 USCMA 839, 342, 30 CMR 339, 242 (1961); CM 870251,
Underwood, 15 CMR 487, 492 (1945). The latter decision includes & good
diseussion of the various approaches taken by the state and federal courts
in applying the doctrine of collateral estoppel.

157 This is true even though Chief Judge Quinn and Judge Ferguson do
not consider the Manual provision to be binding. See United States v.
Hooten, 12 USCMA 339, 841, 30 CMR 339, 341 (1961).
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upon to sustain the motion are the same. Proof of the former adjudica-
tion may be made by the record of the trial relied upon to sustain the
motion.

Although the Manual does recognize that collateral estoppel is
included within the concept of res judicata—by providing that
res judicata applies even where the second trial is for a different
offense—it appears to limit the application of the doctrine to that
situation where it operates as a complete defense, i.e., where the
fact precluded is essential to a conviction at the second trial. By
failing to point out the distinction between collateral estoppel
being used as a complete defense on the one hand and as an estop-
pel only as to certain facts on the other hand, the Manual provi-
sion has the effect of adding to the confusion already noted in
connection with the federal cases.

This confusion is compounded by the procedure prescribed by
paragraph 71b, Motions raising defenses are usually made imme-
diately after the arraignment. Yet the Manual provides that the
“defense” of res judicata would ordinarily be raised by a special
motion predicated on the evidence to be made after the prosecu-
tion had rested its case. (The Manual unaccountably fails to point
out that a failure to object to the evidence at the time offered
would amount to a waiver.)

This whole area of confusion could probably best be solved by
treating collateral estoppel as a rule of evidence for all purposes.
When the government offers the evidence, the accused would object
on the ground that the government is precluded from relitigating
the particular fact in issue. The law officer would treat it as he
does any other rule of evidence, The parties would be able to
present evidence on the objection (in the form of the previous
record of trial} and would argue their respective positions, The
law officer would then decide what the previous acquittal deter-
mined and how that determination bears on the present case. If
he concluded that the government was attempting to relitigate an
issue previously decided in the accused’s favor, he would sustain
the objection, Although making collateral estoppel the subject of
a motion to dismiss in those cases where it would operate as a com-
plete defense would undoubtedly tend to expedite the trial, the
proper time to raise an objection to the evidence is at the time
it is offered, not in a preliminary motion. Proper procedure dic-
tates that evidentiary questions be determined in accordance with
established rules of evidence and not by consideration of expe-
diency.
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3. Perjury
In the Martin 1% case the accused was first charged with sodomy
allegedly committed in a stockade chapel, He testified in his own
behalf to the effect that he was never at the scene of the crime
at any time during the evening in question and was acquitted. He
thereafter testified at the trial of a fellow soldier who was
charged with an act of sodomy with the same party at the same
place but a little later in time on the same evening. He testified
to the same extent as before for the purpose of impeaching cer-
tain prosecution witnesses who had placed both him and the second
accused at the scene, This accused was convicted. Martin was
subsequently charged with two specifications of perjury based on
his testimony at each trial. His motion to dismiss on grounds of
res judicata was denied, and he was found guilty of both gpecifi-
cations.

The Court of Military Appeals, after recognizing that the ma-
Jjority of state courts do not apply the doctrine of collateral] estop-
pel to this situation, announced its intention to follow the federal
courts., With respect to the accused’s testimony at his own trial,
the court concluded that the only rational basis for the acquittal
was that the court-martial believed he was not present at the scene
of the crime. The court accordingly held that the government
should not be able to relitigate that issue and that prosecution
for that offense was barred,

The court was undoubtedly correct in its conclusion that the
government was attempting to relitigate the same factual issue
which had been decided in the accused’s favor at the previous
trial, In support of its holding that the government should be
precluded from relitigating this issue the court, however, stated
the federal rule to be that “a defendant’s prior acquittal precludes
his subsequent prosecution for perjury committed at the former
trial if a flat contradiction of the prior acquittal is involved in
the subsequent prosecution.” 159

Perhaps a more precise statement would be that an accused’s
prior acquittal precludes his subsequent prosecution for perjury
committed at the former trial if “a flat contradiction of the basis
for the former acquittal” is involved. It iz well to remember that
it is not so much a question of permitting the government to con-
tradict a previous acquittal as it is of permitting the government
to relitigate a question which has already been decided in the

168 United States v. Martin, 8 USCMA 346, 24 CMR 156 (1957).
152 8 USCMA 2t 349-50, 24 CMR at 159~60, citing Ehrlich v, United States,
145 F.2d 693 (5th Cir. 1944).
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accused’s favor, The distinction may be more apparent than real,
but it should be maintained.

The court then quoted with approval the following language
from Kuskulis v. United States: 80

However, we agree with what is said in Allen v, United States [194
Fed. 664 (4th Cir. 1912)] that the government should not prosecute for
perjury upon the same evidence as was relied upon in the former trial.
We do not understand this to be true in the instant case,16!

The reliance appears to be misplaced. To talk in terms of “same
evidence' is to revert to double jeopardy tests—tests which should
have no application as such to the doctrine of res judicata. Adopt-
ing a “same evidence” test to determine whether collateral estop-
pel should be invoked in a perjury prosecution is but one step
removed from concluding that when the evidence is not the same,
collateral estoppel may not be invoked. If the question of the
accused’s presence in the chapel has been determined in his favor,
the jssue should not be relitigated in a subsequent prosecution
even if entirely different evidence is discovered and introduced.
It is the fact of his presence that is forecloged, not merely the
‘“same evidence” in support thereof 182

As to the second specification the court concluded that collateral
estoppel would not preciude the government from introducing
evidence tending to show that the accused was present in the
chapel while the second accused committed his offense. The court
concluded that the finding of the court-martial which acquitted
Martin that he was not present at the time he allegedly committed
the act did not include a finding that he was not present when the
offense was committed by the second accused.1®®

16037 F.2d 241 (10th Cir. 1929).

1818 USCMA at 350, 24 CMR at 160. Judge Latimer wrote the opinion
of the court. The other two judges merely concurred in the result,

162 The court is undoubtedly placing the situation in its strongest light.
That is, to permit such a result is tantamount to being tried twice for the
same offense. “‘This, we see, approaches closely, whether acknowledged or net,
an intuitive feeling akin to double jeopardy despite the fact that the two
[doctrines] are distinct.” Adams v. United States, 287 F.2d 701, 703 (5th
Cir. 1961). This “intuitive feeling,” while beneficial to an accused where
the evidence is the same in both cases, may redound to his detriment in a
situation where new evidence is offered at the subsequent trial,

188 The court recognized that the accused had testified that he was not in
the chapel all evening, but concluded that under the instructions of the
law officer the court-martial was only required to find that the accused was
not present at the scene during the time ke was alleged to have committed
the offense. That is to say, the court concluded that the accused’s presence
later in the evening was not necessarily determined by the acquittal. This
conclusion undercuts Judge Latimer’s contention in Smith that res judicata
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In the Hooten 1% case the Court of Military Appeals reafirmed
its intention to apply the doctrine of collateral estoppel to perjury
prosecutions arising out of the testimony of an accused at his
previous acquittal, The court did not, however, reiterate its reli-
ance on Kuskulis 1 and Allen.!®* This is understandable since in
the Hooten case the government did not rely on the same evidence
but introduced additional evidence in the form of testimony by
the accomplice and a confession of the accused, Notwithstanding
this, the court still held that the government was precluded from
relitigating the same issue, It would appear that the reliance on
Kuskulis and Allen in the Martin case was more in the nature of
a makeweight than a conscious effort to limit the thrust of the
doctrine of collateral estoppel. It is not difficult to understand,
however, why the government felt it could properly subject Hooten
to a perjury progecution.!¢?

The Hooten case is also significant in that it adopts a broad
rule for the application of res judicata.

Thus, the trial of the perjury charge based upon such testimony by the
accused is a “flat contradietion of the prior acquittal” ... Reaching this
result, however, does not mean that, in order to invoke the doctrine of
res judicata, the defense must exclude every other possible reeson for his
acquittal. So to narrow the scope of the defense would be to lay upan the
accused an impossible burden. Rather, as we indicated in United States
v. Martin, [8 USCMA 846, 24 CMR 166], at page 348, the question to be
decided is whether, under the evidence and instructions at the first trial,
a fair evaluation of human behavior compels the conclusion that the
acquittal resulted from the matter again placed in issue at the second
trial.1e8

The Court of Military Appeals has thus indicated that the
policy that there be an end to litigation shall prevail over the

applies to any fact, whether collateral or not. Cf. ACM $-10270, Warble, 30
CMR 839 (1960), aff'd, 12 USCMA 388, 30 CMR 386 (1961). The accused
in that case was first charged with breach of restriction and driving without
a license. He was acquitted of the former but convicted of the latter. He wasg
subsequently tried for perjury on the basis of his testimony at the previous
trial that he had not left his quarters on the evening in question. The board
of review held that the Government was not from the
accused for perjury since the first court-martial must have rejected his
testimony that he had not left his quarters.

164 United States v. Hooten, 12 USCMA 339, 30 CMR 239 (1961),

165 Kuskulis v, United States, 37 F.2d 241 (10th Cir. 1924).

166 Allen v. United States, 194 Fed. 664 (4th Cir. 1912).

167 Hooten was also found guilty of conspiracy to commit perjury. The
Court of Military Appeals held that the Government was also preciuded from
prosecuting him on thie specification since the overt act alleged—the *wife’s”
false testimony that she Teceived money from the accused to be deposited
to h)s t: lved an issue v ined against the Govern-

15! 12 USCMA at 342, 80 CMR at 842.
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countervailing policy that “perjurers should not go unwhipt of
justice.” Although evidencing an initial tendency to rely on
dubious precedent, the court has more recently adopted a posi-
tion that is in accord with that of the federa) courts.

4, Mutuality

In order for a party in a civil litigation to take advantage of
& prior judgment he himself must also be bound by it. 1% Most
federal courts which have considered the question have concluded
—by way of dictum—that there is no requirement for mutuality
in the criminal law application of collateral estoppel.i™ That is, it
operates solely for the benefit of the accused. This conclusion is
usually based on the premise that a defendant has a constitutional
right to the trial of every issue raised in the prosecution of a crim-
inal case.'™ The Manual has adopted this rule and the Court of
Military Appeals on several occasions has indicated its approval,i®2

The Manual contains an apparent exception to the rule with re-
gard to a conviction of fraudulent separation.}™ Thig requires fur-
ther analysis. Essentially there are two problems here, or, to be
more precise, two aspects of the same problem. The Manual first
permits the government to introduce a final conviction of fraudu-
lent separation and second precludes the accused from disputing
the jurisdiction of the previous court-martial on the ground that
his separation was not fraudulent, The first area concerns a rule
of evidence, 7.e., the admissibility of a prior conviction, while the
second primarily concerns a question of collateral attack, with res
judicata playing only a supporting role,

As to the admissibility of evidence of an accused’s previous con-
viction, the general rule is that so long as the evidence of prior

169 See Bigelow v, Old Dominion Copper Co., 225 U.S. 111 (1912), “It is &
principle of general elementary law that the estoppel of & judgment must
be mutual” Id. at 127. See also 1 FREEMAN, JUDGMENTS, § 428 (5th ed.
1925),

170 See, e.g., United States v, Kramer, 289 F.2d 908, 913 (2d Cir. 1961);
United States v. DeAngelo, 138 F.2d 466, 468 (3d Cir. 1943); United States
v. Carlisi, 32 F.Supp. 479, 482 (E.D.N.Y. 1940). But see United States v.
Rangel-Perez, 173 F.8upp. 618 (S.D. Cal. 1959); United States v. Bower,
85 F.Supp. 19 (E.D. Tenn. 1951). Cf. Steele v, United States, 267 U.S. 505
(1925).

171 As the Court in DeAngelo put it:

An accused is constitutionally entitled to a trial de novo of the facts

alleged and offered in support of each offense charged against him and

to & jury’s independent finding with respect thereto. 138 F.2d at 468,

172 See, e.9., United States v. Caszatt, 11 USCMA 705, 707, 29 CMR 521,
523 (1960); United States v, Smith, 4 USCMA 369, 872, 16 CMR 369, 372
(1964).

178 MCM, 1851, para. 71,
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offenses tends to establish a fact other than a criminal dispesition
on the part of the accused, such evidence is admissible, to the
extent that it is reasonably necessary to the government’s case.!™

With this in mind, let us determine why the government would
seek to offer evidence of a previous convietion for fraudulent sep-
aration. Article 83(2), UCMJ, provides that:

Any person who . .. (2) procures his own separation from the aTmed
forces by knowingly false ncealment as to
his eligibility for that separation; shall b punished as & court-martial
may direct,

It is to be noted that the article refers to “any person” and does
not require that he be subject to the Code. Thus, a soldier who by
his fraudulent act may have reverted to civilian status may none-
theless be tried by court-martial for his fraudulent conduet, But
may he be tried for offenses committed prior to the fraudulent
separation? In this connection, the special jurisdiction article of
the Code provides pertinently as follows:

Each person discharged from the armed forces who is later charged
with having frandulently obtained his discharge is . . . subject to trial
by court-martial on that charge, . . . Upon conviction of that charge he
is subjeet to trial by court-martial for all offenses under {the Code] com-
mitted before the fraudulent discharge.l?s
The effect of Article 83(b) is to provide that conviction under

Article 83(2) is a condition precedent to trial by court-martial
for offenses committed prior to the fraudulent discharge.’”. The
evidence of the accused’s previous conviction, therefore, would be
offered not to prove a criminal disposition on the part of the ac-
cused but rather to establish the condition precedent to trial by
court-martial. The establishment of this condition is, of course,
necessary to the government’s case., Accordingly, there would be
no reason why the government could not introduce the evidence—
at least from an evidentiary point of view.

Let us consider the second aspect of the problem. As a general
rule, & judgment rendered by a court having jurisdiction of the
parties and of the subject matter may not be attacked in any col-
lateral action or proceeding.'”” The rule is applicable to criminal

174 MCM, 1951, para. 138g. See United States v. Schaible, 11 USCMA 107,
111, 28 CMR 381, 335 (1960); United States v. Pavoni, b USCMA 591, 503,
18 CMR 215, 217 (1955); United States v. Haimson, 5 USCMA 208, 226, 17
CMR 208, 226 (1954),

178 UGMJ, Art. 3(b) (emphasis added).

116 There are no Teported cases on this point.

1171 FREEMAN, JUDGMENTS, § 305 (5th ed. 1925).
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as well as to civil proceedings,!™ and, like res judicata, is based
on the public policy that there be an end to litigation.??®

Although a judgment generally may be collaterally attacked on
the basis of lack of jurisdiction in those cases where the original
court judicially considered and adjudicated the question of its
jurisdiction, such finding is conclusive and not subject to collateral
attack.!®® The effect of this is to apply res judicata to a court’s
determination of its own jurisdiction,

How does this bear on the present problem? The Manual pro-
vides that the accused shall be precluded from attacking the juris-
diction of the previous court-martial. This is consonant with the
general rule if it can be ascertained that the question of jurisdie-
tion was litigated and determined at the first trial. The juris-
dictional basis for the previous court-martial, as to persons, was
contained in the finding of guilty. That is, in order to have juris-
diction over the accused, the court-martial had to determine that
he was a “person who [fraudulently procured] his own separation
from the armed forces.” By finding the accused guilty the court-
martial thereby determined the jurisdictional basis for the trial.
The matter was either litigated in the case of a plea of not guilty
or admitted in the case of a guilty plea. The accused, therefore,
may properly be precluded from attacking the validity of the prior
judgment.

Accordingly, what at first appears to be an exception to the
mutuality rule is not really an exception at all. Notwithstanding
the fact that res judicata does play a minor part in the proceed-
ings, the Manual provision does not directly concern that doetrine
but rather that of collateral attack.!®! In order to avoid confusion,
therefore, it would be well to place that portion of paragraph 71b
in a more appropriate section of the Manual.

V1. FINALITY OF LEGAL ISSUES

Thus far the binding effect of a judicial determination has been
discussed in relation to double jeopardy and in relation to issues

178 See, e.g,, Lafever v. United States, 171 F.Supp. §53 (8.D. Ind. 1859),
off’d, 279 F.2d 833 (Tth Cir.), cert. denied, 364 U.8., 904, reh, denied, 364 U.8.
929 (1960).

178 1 FREEMAN, JUDGMENTS, § 305 (5th ed. 1925).

1%0 Baldwin v, Traveling Men’s Ase'n, 283 U.S, 622 (1831). Although the
court spoke in terms of "res judicata,” the case is more properly included
within the concept of collateral attack. Cf. United States v. Hayland, 264
F.2d 346, 361-52 (Tth Cir. 1859).

181 See Gershenson, Rea Judicata in Suecessive Criminal Prosecutions, 24
BROOKLYN L. REY. 12, 21-28 (1€57).
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of fact, res judicata. This chapter will consider the question of
finality of legal issues as related to the doctrines of res judicata
and law of the case.

A. RES JUDICATA AS TO LEGAL ISSUES ¥

In a sense the previous discussion of res judicata referred to
legal issues. For even in the case where factual issues are to be
precluded, principles of law play an important part. It is not
the findings of fact as such which determine the verdict but
rather the conclusion of the jury or court-martial as to the effect
of those facts within a legal framework laid down by the judge
in his instructions. Every judgment, therefore, necessarily in.
volves the application of principles of law to the facts of the
individual case.

However, res judicata does not strictly speaking apply to prin-
ciples of law as such. It applies to all issues previously decided
and the effect those issues—be they factual or legal—may have
on subsequent litigation. But abstract principles of law applied
in one case have no binding effect in a subsequent case when
divorced from the factual setting in which the legal principles
were applied, although they may be followed under the doctrine
of stare decisis. As the Supreme Court noted in a civil case:

The contention of the Government seems to be that the doctrine of
res judicate does not apply to questions of law; and in a sense, that is
true. It does not apply to unmixed questions of law. Where, for example,
a court in deciding a case has enunciated a rule of law, the parties in a
subsequent action upon a different demand are nat estopped from insist-
ing that the law is otherwise, merely because the parties are the same
in both cases. But a fact, question or right distinctly adjudged in the
original action cannot be disputed in a subsequent action, even though the
determination was reached upon an erroneous view or by an erroneous
application of the law. That would be to affirm the principle in respect
of the thing adjudged but, at the same time, deny it all efficacy by sus-
taining a challenge to the grounds upon which the judgment was baged.183

182 We are actually concerned here with collateral estoppel, i.¢., the binding
effect of legal issues in subsequent cases on different causes of action, The
internal application of legal principles is more properly a question of law
of the case and will be discussed in some detail in that connection,

182 United States v. Moser, 266 U.S. 236, 242 (1924). In that case a retired
naval officer had obtained judgments in the Court of Claims for installments
of increased pay on the ground that he should have been retired in the next
higher grade. The Supreme Court held that the Government was estopped
in a separate action on another installment from maintaining that the officer
should not have been retired in the next higher grade since that issue had
been decided against it in the previous litigation.
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In other words, when the same legal {ssue is presented at & second
trial between the same parties, that issue is binding upon the
litigants. Determining what is the "same issue,” however, may
prove to be difficult.’® This is generally accomplished in civil
law by requiring that the successive action not only involve the
same question of law but also arise out of the same transaction
or concern the same subject matter.1® This is true with regard
to criminal prosecutions as well as to civil actions.

Consider the Carlisi 1 case. The accused in that case was first
charged with illegal possession of a still. The court held at that
trial that the search of a certain home and the seizure of the still
was illegal. A judgment was accordingly entered dismissing the
indictment. The accused was subsequently charged with con-
spiracy to possess the unlawful distilling equipment. When the
government offered the testimony of the agent who had conducted
the search and seizure, the accused objected on the grounds of
collateral estoppel. The testimony was excluded “upon the ground
that the judgment of acquittal and the decision that the search
and seizure was illegal were conclusive of the rights of the
parties.” 187

The Court of Military Appeals had occasion to consider the
application of res judicata to legal issues in its first decision con-
cerning that doctrine.’®® The accused in that case was originally
charged with larceny of two letters. The prosecution offered in
evidence a statement of the accused in which he admitted stealing
the two letters and in addition & package containing clothing. The
two offenses were unrelated, The law officer excluded the con.
fession on the ground that the agent who obtained the statement
had neither personally advised the accused under Article 31,
UCMJ, nor had been present when a third party had done so.!%®

1%¢ See, ¢.g., Yates v. United States, 354 U.S, 298, 335-38 (1957); Com-
missioner v. Sunnen, 333 U.S. 591 (1948); United States v. Stone & Downer
Co., 274 U.8. 225 (1927).

185 See RESTATEMENT, JUDGMENTS, § 70, comment b (1942).

138 United States v, Carlisi, 32 F.Supp, 47% (E.D.N.Y. 1940).

187 Id, at 481. It will be noted that Carlisi represents an application of the
doctrine of collateral estoppel as a rule of evidence. The court did not dismiss
the charges but ruled that witnesses other than those engaged in the illegal
search and seizure could testify as to the conspiracy since it was not essential
to the prosecution’s case that actual possession of the still be proven.

128 United States v. Smith, 4 USCMA 369, 15 CMR 369 (1964).

189 UCMJ, Art. 31, provides pertinently as follows:

N M * N N

(b) No person subject to this [Code] may interrogate, or request any
statement from, an accused or a person suspected of an offense without
firet informing him of the nature of the accusation and advising him
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The law officer then granted a defense motion for a finding of
not guilty.

The accused was subsequently charged with the larceny of the
package, The prosecution at the trial again offered the confession
in evidence, relying on exactly the same evidence to support its
burden of voluntariness. The defense objected this time on the
grounds of collateral estoppel. The law officer overruled the ob-
jection and received the statement in evidence. The accused was
convicted.

The board of review in its decision recognized that collateral
estoppel would apply with respect to offenses arising from the
same subject matter or transaction, But it concluded that since
the two offenses—larceny of the two letters and larceny of the
package-—did not arise out of the same subject matter or trans-
action, the doctrine was inapplicable in this case.1®

The Court of Military Appeals, Judge Brosman dissenting, re-
versed the decision of the board of review. Judge Latimer, writing
for the court, concluded that the ruling of the first law officer,
albeit erroneous, was binding even though the separate offenses
invelved in each trial did not arise out of the same transaction.®
He found in addition that there was a community of interest—
and in that sense a single transaction—in the confession taken
by the criminal investigators and that the government was ac-
cordingly estopped from utilizing the confession in the second
case!9?

Judge Brosman concluded that the majority gave “excessive
effect to a ruling which may be little more ‘than a procedural
step in a particular case’” 198 He believed that there should be

that he does not have to make any statrment regarding the offense of
which he i accused or suspected and that any statement made by him
may be used as evidence against him in a trial by court-martial.
* + * ¥ *
(d} No statement obtained from any person in violation of this article,
or through the use of coercion, unlawful influence, or unlawful induce-
ment may be received in evidence against him in a trial by court-martial.
190 CM 361748, Smith, 10 CMR 262 (1958},
191 Res judicata, of course, applies whether the issues determined at the
firet trial were decided correctly or incorrectly.
162 Judge Latimer had slso indicated earlier in his opinion that the Manual,
which he considered binding, does not limit the applicability of res judicata
to issues erising out of the same transaction, 4 USCMA at 374, 16 CMR at

1934 USCMA at 377, 18 CMR at 877, citing United States v. Wallace Co.,
836 U.8. 798 (1949). Cf. United States v, Summers, 13 USCMA 573, 83 CMR
106 (1968).
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some limitations placed on the prospective effect of an interlocu-
tory ruling by the law officer—a point he believed overlooked by
the majority. Brosman therefore would apply collateral estoppel
only where the second trial was for another offense arising out
of the same transaction on the ground that the doctrine would
then be operating in its proper sphere of activity—as a substitute
for double jeopardy to prevent undue harassment of the accused.
He felt that to extend it further would be to give an unfair ad-
vantage to the accused, especially in view of the fact that there
is no mutuality of estoppel and no government appeal of erroneous
rulings by the law officer.

Although there is much to be said for Judge Brosman’s views,
the result of the majority seems to be correct. Aside from any
labels that may be employed, the question, as always, i3 whether
the government is attempting to relitigate an issue previously
decided in the accused’s favor. The issue decided in the first trial
in this case was the admissibility of the confession—not the cor-
rectness of an abstract principle of law. That issue was decided
adversely to the government. Under general principles of col-
lateral estoppel the government should be precluded from reliti-
gating the issue, whether it be called a legal issue, a mixed ques-
tion of law and fact, or a pure question of law. When the govern-
ment offered the same confession at the second trial—whether or
not the same evidence was to be presented—it was attempting to
relitigate the same issue. The court was therefore correct in
holding that the government was estopped from so doing.1%

Applying collateral estoppel to the Smith situation would not,
as Judge Brosman feared, serve to perpetuate an error of law.
If the accused should at a later date make another confession
under the same circumstances but involving different offenses,
he would not be immune from a correct ruling by the law officer
gince the admissibility of that confession would not be the same
issue as the admissibility of the previous confession.

In order not to give excessive effect to mere interlocutory
rulings, however, it appears wise to apply collateral estoppel only
when such rulings result in a final judgment in the first case as
in Smith. %5 Thus in the case of a mistrial, the interlocutory

194 MCM, 1951, para. 30f. An unexpressed but undoubtedly important
factor in the majority decision iz the violation of the “rule” against consecu-
tive trials for separate but known offenses. There was no reason why the
Government could not have joined the two offenses as required by the Manual.

186 “[ I}t is familiar law that only a final judgment is res judicate as be-
tween the parties.” Merriam v. Saalfield, 241 U.8. 22, 28 (1915). Accord,
2 FREEMAN, JUDGMENTS, § 717 (5th ed. 1925), See MCM, 1951, para. 67/,
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rulings of the law officer at the first trial should not be binding on
the parties at the second trial.®® The same result would obtain
in the case of a rehearing following appellate review. There, the
rulings of the law officer would not be final since a rehearing is
merely a continuation of the prior proceedings,1%?

B. LAW OF THE CASE

The doctrine of law of the case, although having some of the
characteristics of res judicata, is more limited in application.
It is concerned solely with questions of law and operates only
with respect to subsequent proceedings in the same case., Simply
stated, the doctrine provides that a ruling on an issue of law is
generally binding on the litigants until it is reversed. Although
the law of the case primarily relates to the binding effect of the
decision of an appellate court on subsequent proceedings, it also
has a limited application at the trial level,

As to the appellate aspect of the doctrine, the decision of an
appellate court establishes the law of the case not only for the
trial court on remand but also for itself on a subsequent review
and for any other appellate court of inferior rank before which
the case subsequently is brought. The rule, however, unlike res
judicata is one of discretion and not compulsion.1?8 As Mr. Justice

Holmes noted in this connection:

In the absence of statute the phrase, law of the case, as applied to the
effect of previous orders on the later action of the court rendering them

which permits the convening authority te return rulings to the law officer
for reconsideration. Finality with respect to factuzl determinstions is no
problem since an acquittal is final, although this was not always the case.
Prior to the 1920 Articles of War the appointing authority could return the
record of trisl to the court-martial for reconsideration of a finding of not
guilty. See Wiener, Courts-Martial and the Bill of Rights: The Original
Practice, 72 HaRv. L, REV. 1, 266, 274 (1958).

198 Cf, United States v. Summers, 13 USCMA §73, 38 CMR 105 (1963),
where the Court of Military Appeals held that an evidentiary ruling by the
law officer in one court-martial was not binding on another law officer at the
court-martial of another accused even though the same evidence was
presented in both cases, The rulmg was consldez‘ed to be no more then a

tep in & pi not eyond that case. See
United Smtes v. Wallace Co., 338 U S. 793 801-02 (1949); United States v.
One Plymouth Sedan Automobile, 167 F.2d 3 (7th Gir. 1948).

197 See United States v. Sicley, § USCMA 402, 20 CMR 118 (1955), whers
the Court of Military Appeals impliedly held that collateral estoppel would
not be applicable at a rehearing to factual issues decided at the previous
proceedings. But see dissenting opinion of Judge Latimer. Id. at 415-16, 20
CMR st 131-32. Cf. CM 398680, Godwin, 256 CMR 600, 604, 605 (1958).

198 See, e.g., Woodworkers Tool Works v. Byrme, 202 F.2d 530 (8th Cir.
1853).
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in the same case, merely expresses the practice of courts generally to
refuse to Teopen what has been decided, ot & limit to their power.198

While an appellate court upon a second review has the power to
reach a result inconsistent with its first review of the case, it will
generally not do so unless there is a material difference in the
evidence offered at the two trials 2® or a clear case is presented
showing that the earlier decision was plainly wrong and that
application of the rule would work a manifest injustice.2t Further-
more, the doctrine does not extend to matters not decided by the
appellate court, although it does apply to all matters presented
and decided and necessarily involved in the case even though the
points are not specifically noted in the mandate of the court.20?
Matters decided on appeal also constitute the law of the case for
the trial court upon remand.28 The rule applies, however, only
when the pertinent facts in the second trial are the same or sub-
stantially the same as those at the first. Otherwise the question
of law previously decided on appeal would have no application.20t

The Court of Military Appeals has indicated that it will follow
the federal courts in applying law of the case at the appellate level,

As & general rule, a question considered and determined on the first ap-
peal of & case is “the law of the case” on the same questions between the
same parties on their subsequent appeal. , . . But the rule is not one of
inflexible application and the authorities we prefer to follow state the
rule to be that when the law as previously announced is unsound and
works a substantial injustice, it need not be enforced.205

190 Messenger v, Anderson, 225 U.S. 436, 444 (1912). Accord, Southern
R.R. v. Clift, 260 U.S. 316 (1922).

200 See, e.g., Henderson v, United States, 218 de 14, 16 (6th Cir.), cert.
denied, 349 U.S. 920, reh. denied, 849 U.S, 969 (1955).

201 See, e.g,, Brown v. Gesellschaft Fur Drahtlose Tel., 104 F.2d 227 (D.C.
Cir. 1939), cert, denied, 307 U.S. 640 (1839).

202 See, e.g., Bertha Building Corp. v. National Theatres Corp., 166 F.Supp.
805 (E.D.N.Y. 1058), af’d, 260 F.2d 785 (2d Cir. 1859), cert. denied, 361
U.S. 960 (1960).

8 See, ¢.g., United States v. Watson, 146 F.Supp. 258, 261 (D.D.C. 1956),
rev'd on other grounds, 249 F.2d 106 (D.C, Cir. 1957},

204 See Criscuolo v. United States, 250 F.2d 388, 389-90 (7th Cir, 1957);
Marron v. United States, 18 F.2d 218, 219 (9th Cir. 1926), af’d, 276 U.S.
192 (1927); United States v. Murphy, 253 Fed. 404 (S.D.N.Y, 1018). Cf.
United States v. Shotwell Mfg. Co., 355 U.S. 233, 244, n, 20 (1957).

205 United States v, Bell, 7 USCMA 744, 745-46, 28 CMR 208, 209-10
(1957), citing inter alia, Brown v. Gesellschaft Fur Drahtlose Tel,, 104 F.2d
227 (D.C. Cir. 1989), cert. denied, 307 U.S. 640 (1989). See CM 390854,
Kepperling, 28 CMR 486, 468 (1989), aff'd, 11 USCMA 280, 20 CMR 96
(1960). Cf. CM 398866, Wallace, 27 GMR 605, 607-08 (1958) where the hoard
of review indicated that an appellate court should change its position only
under extraordinary circumstances.
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Of more immediate concern to us, however, in our consideration
of the binding effect of judicial determinations on subsequent
trials, is that aspect of law of the case which prevails at the trial
level. The decision of the Court of Military Appeals or the board
of review as to legal questions establishes the law of the case
which is generally binding on the parties at the trial level where
the evidence is the same and the charges identical 28 If there has
been a change in circumstances, the previous holding might not
be binding, not because it is an incorrect statement of the law,
but because it has no application to the present facts. It would
seem, however, that as a general rule the situation will ordinarily
be substantially the same at the rehearing, thus requiring adher-
ence to the decision of the appellate body.

Perhaps a more interesting problem arises in the situation
where the appellate court has not rendered a decision on the legal
ruling in question. In such a case must the law officer in a re-
hearing—or for that matter in the case of a mistrial, where there
was no appellate decision—follow the interlocutory rulings of law
made by the law officer at the first trial? The question has caused
considerable difficulty in the federal courts.

As a rule of judicial comity judges will generally not review
the rulings of other judges of the same or of a co-ordinate court.
The matter, however, appears to be essentially one within the
sound discretion of the trial judge.2o” Until recently most federal
courts felt that the rule was not merely one of discretion but was
more binding in application.2®® This was generally based on one
of two grounds: (1) The second judge should defer to the ruling
of the first judge as a matter of mutual respect between members
of the same court; or (2) If judges do not so defer, the defeated
party would tend to shop about in the hope of finding a judge
more favorably dispesed. Although the problem is not completely
settled, the best rule seems to be that expressed in Dictograph
Products Co. v. Sonotone Corp,X® where the court held that,

205 See CM 398866, Wallece, 27 CMR 605, 606-07 (1958). Cf. United States
v. Vanderpool, 4 USCMA 561, 567, 16 CMR 136, 141 (1854).

207 See United States v. Koenig, 200 F.2d 166 (5th Cir. 1961), af’d, 369
U.S. 121 (1962).

208 See Bertha Building Corp. v. National Theatres Corp., 166 F.Supp. 805,
811 (E.D.N.Y. 1958), and cases cited therein. Cf. United States v, Davies,
8 F.Supp. 97 (S.D.N.Y. 1983).

208 230 F2d 131 (2d Cir. 196), cert. denied, 352 U.S. 883 (1956).
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although the decisions of previous judges should be accorded great
weight, there should be no compulsion to do so.21?

As to the military practice, the Court of Military Appeals has
stated that the rulings of the law officer represent the law of the
case and unless set aside on appeal are binding on the parties.zit
Whether this would extend to a rehearing or mistrial is open to
question.?’? The rulings of previous.law officers should be accorded
great weight but should not be binding if clearly erroneous, Under
present military practice there is little, if any, shopping around
for law officers, and as to the question of mutual respect, “judicial
sensibilities should play no part in the disposition of suitors’
rights,” 218

Another aspect of law of the case at the trial level is found in
the general rule that the instructions of the judge constitute the
law of the case for that particular trial and must be followed by
the jury whether correct or not.?#¢ This rule, which is designed
to discipline juries for failure to perform their sworn duties, has
been consistently followed by military courts. Thus, where the
law officer instructed the court-martial that circumstantial evi-
dence no matter how persuasive would be insufficient to sustain
a finding of guilty of perjury, an Army board of review reversed
a conviction based sclely on circumstantial evidence even though
the instructions where erroneous and even though such circum-
stantial evidence was legally sufficient to support the findings.21
The board stated:

Instructions given to the court constitutes [sic] the law of the case,
and the court was obligated to follow it, The entire concept of the law of
instruction would be negated if court members could ignore the instruc-
tions given or substitute their conclusions of what the law is. It is the
duty of the law officer to declare the law and the duty of the court mem-
bers to follow the law as given to them. Whether the instruction cor-
rectly states the law is not & matter for the court members’ consideration

3074, at 194-36. Ses United States v. Koenig, 200 F.24 166, 17273, 0. 10
(5th Cir. 1961) for a of the cases
views,

211 United States v. Strand, 6 USCMA 297, 306, 20 CMR 18, 22 (1956).

212 See CM 398680, Godwin, 25 CMR 600, 804, 605 (1958).

212 Dictograph Products Co. v. Sonotene Corp., 230 F.2d 181, 185 (2d Cir.
1956).

214 See, 6.g,, Carroll v. United States, 16 F.2d 961, 054 (2d Cir. 1927), cert.
demied, 273 U.S. 763 (1927); American R.R. v. Sentiago, 9 F.2d 753, 757
(1st Cir. 1926).

216 CM 392833, Anders, 23 CMR 448 (1957). The board ordered & rehear-
ing. Under the appellate law of the case the law officer at the second trial
would be bound by the ruling of the board of review and not by the ruling
of the first law officer.
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and a finding of guilty returned in disregard to the instructions must be
set aside. . . .21¢

Is the law of the case as established by the law officer bi.nd.ing
on appellate authorities? In a sense it is, but only in a limited
gense. If the law officer, for example, admits certain evidence
based on an erroneous theory of the law, the board of review
will reverse the conviction if such error was prejudicial to the
asccused. On the other hand an erroneous ruling in favor of the
accused is in a sense binding on the government since it may not
appeal that determination. Likewise the board of review and the
Court of Military Appeals are “bound” by that ruling in deciding
whether the evidence is legally sufficient to sustain the findings
of guilty. But the erroneous ruling is not completely insulated
from government attack.

Consider the DeLeon case?'” The accused was convicted of
several offenses arising out of an illegal scheme to effect the early
geparation of certain enlisted men. At the trial the law officer
ruled that testimony concerning the contents of an intercepted
telephone conversation was inadmissible. However, he permitted
the government to introduce evidence obtained as a result of the
conversation. The board of review believed that it was bound
by the law officer’s ruling on the admissibility of the telephone
conversation on the basis of res judicata, citing United States v.
Smith.?® The board therefore held that the evidence obtained
as a result of the telephone conversation was inadmissible as
“fruit of the poiscnous tree’” and set aside the findings of guilty
as to those offenses relating to the inadmissible evidence.

The Court of Military Appeals on review held first that the
law officer’s ruling on the admissibility of the telephone con-
versation was erroneous. The court held further that the board
misunderstood the Smith case since res judicata has no relation
to appellate review of a ruling by the law officer at the trial of
the same case. The court then proceeded to delineate the limits
of appellate review with respect to the law officer’s ruling as to
admissibility of evidence.

If the accused {s acquitted, the Government, of course, cannot appesl

from rulings by the law officer which erroneously exclude material evi-
dence sgainst him. But, if convicted, the aceused is entitled to appellate

218 Id, at 452, Aecord, CM 405418, Hall, 30 CMR 650, petition for review
dended, 12 USCMA 747 (1961). See ACM 16818, Green, 20 CMR 868, 872
(1960) ; ACM 15904, McArdle, 27 CMR 1006, 1018-19 (1959).

217 United States v. DeLeon, 5 USCMA 747, 19 CMR 48 (1956).

218 4 USCMA 869, 15 CMR 369 (1954).
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review of erroneous rulings which may have prejudiced his defense.
However, the aceused’s right is not exclusive. To support the conviction,
the Government may also properly challenge erroneous rulings by the
law officer, It may do so not for the purpose of obtaining consideration by
the appellate tribunal of the excluded evidence, but for the purpose of
showing that other evidence which has been admitted iz not illegally
tainted.219
The court accordingly held that since there was no illegal inter-
ception of the telephone conversation, the evidence obtained there-
by was not “fruit of the poisonous tree” and was thus admissible in
evidence. 22

VII. CONCLUSIONS

The state, for reasons of public policy, has an interest in seeing
that there be an end to litigation. And so does the accused, only
for more personal reasons. It has been shown that a single “act”
may violate several statutory norms, and that several “acts” in
a single transaction may violate one statutory norm several times.
What protection does an accused have against being forced to
run the gantlet more than once for what is essentially a single
course of criminal conduct? The Constitution provides that ne
one shall be placed in jeopardy more than once for the same
offense. This constitutional protection has been judicially frus-
trated. Under a strict and oftentimes mechanical interpretation
of what constitutes the “same offense,” the courts have permitted
successive prosecutions for offenses that really do not differ
significantly. Probably the most compelling explanation for this
result is the general inability of the government to appeal an
“erroneous” acquittal. There is, in other words, a reluctance on
the part of the judiciary to permit an accused to go “unwhipt of
justice,” notwithstanding the vexation of multiple trials.

Three possible solutions to this undesirable situation are:
(1) Permit prosecution appeals of acquittals based on errors of
law; (2) Adopt a more liberal test for identity of offenses; (3)
Require joinder of all known offenses arising out of a single
transaction. The basic unfairness associated with government

2185 USCMA at 736-37, 18 CMR at 52-53,

220 Chief Judge Quinn wrote the opinion of the court. Judge Latimer
dissented on the question of the admisaibility of the intercepted conversation.
Judge Brosman concurred with the opinion of the court, stating he doubted
“that the linked evidence found here bore a sufficiently close relationship to
that excluded to make of it any sort of arboreal ‘fruit’—toxic or the reverse.”
1d. at 757, 19 CMR at 53.
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appeals serves to remove that solution from further considera-
tion.22

A more libera] interpretation of the “same evidence” test would
indeed be a welcome and an effective remedy. The most hopeful
portent in this direction is found in the test adopted in United
States v. Sabella®?? which provides that once a defendant has been
tried on a factual situation, he may not be tried again on that
same factual situation when the government is not required to
prove a significant additional fact at the second trial. If this
approach were widely followed, the constitutional guarantee
would be more likely to provide a sufficient protection from the
vexation of duplicatory litigation,

The best solution to the problem, however, would be compulsory
joinder of known offenses.??® Permitting the government to sub-
Jject an accused to successive prosecutions until a conviction is
obtained not only results in undue harassment of the accused
but alse places an unwarranted premium on poor preparation,
Requiring the prosecutor to try all known offenses at a single
trial would remove the harassment and should result in better
prepared cases. The government would, of course, be able to
prosecute at a later trial for any offenses not known at the time
of the original trial, consistent with the double jeopardy clause.

Because of the narrow interpretation of “same offense,” the
federal courts have applied the civil law doctrine of collateral
estoppel to preclude the relitigation of those issues determined
by previous acquittals. Generally, the courts have been liberal
in the application of this doctrine. There has been, however, an
unfortunate tendency to limit its effect to the situation where it
operates at a complete defense to a second prosecution.

If collateral estoppel were to be considered solely as a substitute
for double jeopardy, it could be argued that with compulsory
joinder or a more liberal interpretation of the “same evidence”
test, the necessity for the doctrine would end. In cther words, if
all offenses arising out of the same transaction are tried at a
single trial, the accused is adequately protected. This view, how-
ever, places undue emphasis on the historical genesis of collateral
estoppel to the exclusion of the policy behind the doctrine. It is
true that collateral estoppel was introduced into criminal law
as a direct result of hypertechnical interpretations of what con-

221 See Kepner v, United States, 165 U.8. 100 (1904).

222372 F.2d 206 (2d Cir. 1959).

223 The present federal rules sre only permissive. See FED. R. CRIM. P.
8(a).
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stitutes the *same offense” for purposes of multiple trials. And
while it may therefore operate in a sense as a substitute for double
Jeopardy, it must not be forgotten that the underlying policy of
collateral estoppel contemplates that there be an end to litigation
and that the accused not be harassed by forced relitigation of
issues previously decided in his favor. The fact that the offenses
may have arisen out of separate transactions should not change
the result—at least not in criminal cases,

There is little danger that the accused would thereby be placed
in an unnecessarily favorable position vis-a-vis the state. The
practical effect of requiring the factual issue to have been neces-
sary to the first judgment is to limit the operation of collateral
estoppel in the majority of cases to offenses arising out of the
same transaction, If an accused, for example, committed two
separate robberies in the same city but at different times on the
same evening, an acquittal of the first robbery charge on the scle
defense of alibi would not preclude the government from proving
at a subsequent trial that he was at the scene of the second rob-
bery. A determination that he was not at the scene of the first
robbery is not a determination that he was not at the scene of
the second robbery.224

Collateral estoppel as to legal issues is also for all practical
purposes limited to the same transaction, The usual situation
would be two offenses arising out of the same course of conduct,
but it may also extend to some other common factual situation,
such as the taking of a confession. So long as the issue is the
same in both cases, however, collateral estoppel will apply without
danger of perpetnating an error of law.

Thus, the doctrine of collateral estoppel has an important role
to play in the administration of military justice. Even with
compulsory joinder and—it is to be hoped—a liberal interpreta-
tion of “same offense,” there is every reason to retain the doe-
trine, even if the offenses in question did not arise out of the
same transaction.

It has been shown that collateral estoppel is essentially a rule
of evidence. Treating it as a rule of evidence for all purposes
will serve to dispel much of the confusion that surrounds the doc-
trine and at the same time will guarantee that an accused is not
called upon to run the gantlet a second time as to any issue which
was necessarily decided in his favor by a previous acquittal, even
in those cases where it might not operate as a complete defense.

224 Cf. United States v. Kramer, 289 F.2d 909, 917 (2d Cir. 1961).
110 AGO BTUER



THE DEVIL’S ARTICLE*

BY WING COMMANDER D. B. NICHOLS**

I. INTRODUCTION

Conduct to the prejudice of good order and discipline i3 ong
of the offenses which form the hard core of military law. For
several centuries, it has served military law well. It has been
& basic weapon in punishing conduet contrary to the prevailing
service ethic. It has enabled British and American armies to
adapt their standards to the stress of wars and to developments
in the techniques and technologies of war. It has also served in
pioneering new countries, in the development and control of
empires, in military occupations, in cold wars, and in all the varied
uses to which armies have been put. It has been a weapon ad-
ministered primarily by laymen. Whether it will serve equally
well in the present era in which lawyers play a greater part,
particularly through court-martial appeal courts, remains to be
seern.

The comments of Lord Reid in a dissenting judgment in the
House of Lords on a recent civil appeal against a conviction for
conspiracy to corrupt public morals illustrate the broad problem
posed by the change in military law from a layman's law ta a
lawyer's law:

Finally I must advert to the consequences of holding that this very gen-
eral offence exists. It has always been thought to be of primary impor-
tance that our law, and particularly our criminal law, should be certain:
that a man should be able to know what conduet is and what is not
eriminal, particularly when heavy penalties are involved, Some sugges-
tion was made that it does not matter if this offence is very wide: no
one would ever prosecute and if they did no jury would ever conviet if
the breach was venial. Indeed, the suggestion goes even further: that
the meaning and application of the words “deprave” and “Corrupt" (the
traditional words in obscene libel now enacted in the 1959 Act) or the
words “debauch” and “corrupt” in this indictment ought to be entirely
for the jury, so that any conduct of this kind is criminal if in the end a

* The opinions and conclusions presented herein are those of the author
and do not necessarily represent the views of The Judge Advocate General's
School or any other governmental agency, or of the Australian Deparinient
of Air.

** Director of Legal Services, D of Air, Ci of
Australia; B.A., LL.B,, University of Melbourne, i
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jury think it so. In other words, you cannot tell what is criminal except
by guessing what view a jury will take and juries views may vary and
may change with the passing of time. Normally the meaning of words is
a question of law for the court. For example, it is not left to & jury to
determine the meaning of negligence: they have to consider on evidence
and on their knowledge a much more specific question—Would & reason-
able man nave done what tris man did? I know that in obscene libel the
jury has great latitude but I think that it is an understatement to say
this has not been foand wholly satisfactory. If the trial judge's charge in
the present case was right, if a jury is entitled to water down the strong
“deprave”, “corrupt”, or “debauch” so &s merely to mean to lead
astray morally then it scems to me that court has transferred to the jury
the whole of its furctions as censor movum, the law will be whatever any
jury may happen to think it ought to be, and this branch of the law will
have lost all the certainty which we rightly prize in other branches of
our law.!

For centuries, the court-martial has been the censor morum. It
may be incompatible with the appellate function of court-martial
appeal courts and with the advent of professionals that this should
survive. The offense has not been without its eritics. Lord Har-
dinge in his evidence to the Royal Commission on Military Pun-
ishments in 1836 stated that it was commonly known in the
British Army as the “Devil’s Article,” 2

The technical problems invelved in the transition have not
been finally resolved. Is it sufficient for the law officer and the
appeal court to define what is meant by conduct to the prejudice
of good order and discipline, to use Lord Reid’s analogy with
negligence? Is it proper for an appeal court to go further and
say as a matter of law that certain types of conduct cannot amount
to this offense? Is the question one of law or of fact? Is the court
or the law officer the censor morum? Can the court apply its
general service knowledge and take judicial notice of the cus-
tomary use of this offense? Or should this facility be transferred
to the law officer and judicial precedent replace military custom?
Are the problems too great for resolution by military lawyers
and should they be left to the legislature?® Which is preferable,
the common law approach of United States v. Kirksey* or the
Congressional prescription of the bad check offense?

The purpose of this article is to explore these problems pri-
marily in the light of military legal history and the case law

1[1961] 2 All E.R. 448, 460,

23 J. ARMY HISToRICAL RESEARCH Soc’y 202 (1926).

3 One aspect of this question was dealt with by Captain J, A. Hagan in
10 MiL. L. REY. 114 (1960). The writer wishes to acknowledge at the outset
his indebtedness to Captain Hagan's stimulating survey of the problems posed
by the general article,

46 USCMA 356, 20 CHR 272 (18565).
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emerging from the American, British, Canadian, Australian and
New Zealand Courts-Martial Appeal Courts, The civil law is
primarily of value in providing a setting.® Even offenses such as
public mischief fall considerably short of conduct to the prejudice
in breadth.

II. THE EVOLUTION OF THE BRITISH GENERAL
ARTICLE

The general article crystallized in the seventeenth and eight-
eenth centuries. It took a number of forms in the seventeenth
century, and first appeared in the Articles of War for 1625.
These Articles provided: “All other disorders whatsoever are to
be punished, as these formerly nominated.” ¢ It took a rather
different form in the Articles for 1627 which provided: “60. All
other abuses and offences not specified in these Orders shall be
punished according to the discipline of warr and opinions of such
officers and others as shall be called to make a Councell of Warr.”"
Its form differed again in the Articles issued by the Earl Marshal
in 1639 which provided:

In whatever cases or accidents that may occurre, for which there is no
speciall order set downe in the lawes here published, there the ancient
course of marshall discipline shall be observed untill such time as his
Excellence The Lord General shall cause some further orders to be made
and published in the Armie, which shall thence forward stand in force
upon the paines therein expressed.?

In the Articles issued in 1640 by the Earl of Northumberland and
those issued in 1642 by the Earl of Essex, it took a common form:
“All other faults, disorders and offences, not mentioned in these
articles, shall be punished according to the general customes and
laws of warre.”? In the Articles for 1643, it took yet another
form: “Matters, that are clear by the light and law of nature,
are presupposed; things unnecessary are passed over in silence;
and other things may be judged by the common customs and con-
stitutions of war; or may upon new emergents, be expressed
afterwards.” 1¢

3 BRETT AND WALLER, CASES AND MATERIALS IN CRIMINAL Law 68-109
(1962).

65 J. ARMY HISTORICAL RESEARCH Soc’y 202 (1926).

71d. at 111, 202.

87d, at 202, See also 1 CLO