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SITTING INTHE DOCK OF THE DAY: APPLYING
LESSONSLEARNED FROM THE PROSECUTION OF
WAR CRIMINALSAND OTHER BAD ACTORSIN POST-
CONFLICT IRAQ AND BEYOND

MAJoR JEFFREY L. SPearst

Among free peoples who possess equality before the law we
must cultivate an affable temper and what is called loftiness of

spirit.?
|. Introduction

The history of Europeisahistory of war. Mongols,® Huns,* Moors,>
Turks,® Romans,” and modern Europeans have fought and died throughout
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2. Cicero, On Duties 35 (M.T. Griffith & E.M. Atkins trans., Cambridge 1991).

3. 1JFC. FuLLER, A MiLITARY History oF THE WESTERN WORLD 283 (1954).

4. Id. at 282.

5. The Christian Spanish and the Muslim Moors of predominately Berber and Arabic
descent battled for the control of Spain beginning in 912. The Moors held onto various
amounts of Spain until their ultimate defeat at Grenadain 1492. Georce C. Kohn, DicTio-
NARY OF WAaRs 437-39 (1987).

6. A particularly bloody series of engagements occurred in Transylvania beginning
in 1657 when the Transylvanians unsuccessfully attempted to throw off the rule of their
Turkish overlords. Id. at 470.
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Europefor control of the continent. Japan knew asimilar culturein which
war and its practitioners held a venerated position in a society antithetical
to democratic principles and the rule of law. These societies gave birth to
two of the most efficient war machines of history: Adolf Hitler’'s Germany
and Emperor Hirohito's Imperial Japan. United, Germany and Japan,
along with their lesser Axis Allies, waged awar of conquest that spread to
al of the populated continents. The United States and her Allies found
themselvesin astruggle for national survival in the face of a powerful coa-
lition bent on world conquest.®

Though all wars expose its participants to unique horrors, World War
Il brought theworld atrocities of historic proportions. Jewswere murdered
by the millions throughout Europe in furtherance of Hitler’s master plan of
a Europe purged of what he deemed to beracially inferior stock. In addi-
tion, Japanese soldiers visited horrors upon captured soldiers that often
included execution, decapitation of the dead, and cannibalism. The Japa-
nese Government created corps of foreign sexual slavesfor the wanton use
of their armed forces.®

Yet, today it is difficult to imagine a modern war between the United
States, Germany, and Japan. Western Europe has known itslongest period
of peaceinitslong and bloody history.1° Japan has transitioned to democ-
racy, shed her militant culture, and notwithstanding her recent economic
setbacks, remains one of the most efficient and robust economies on
earth. On the strategic front, Germany sits with the United States as an
equal voting member at NATO,* and serveswith American troopsin com-

7. There are countless books written over the ages on various Roman conquests
throughout Europe, and the signs of Roman conquest and occupation dot the landscapes of
Europe. For a Roman account of some of the civilizations with which the Romans waged
war, see Tacitus, GErmANIA (J.B. Rivestrans., Clarendon 1999) (c. 69).

8. Harry S. Truman, Address Before the Governing Board of the Pan American
Union (Apr. 15, 1946), available at http://www.Trumanlibrary.org/trumanpapers/pppus/
1946/83.htm.

9. Sreven Krers, THE HisTory Guipe: LEcTURES oN TweNTIETH CENTURY Eurore (July
25, 2002), available at http://www.historyguide.org/europe/lecture10.html.

10. Elizabeth Pond, Europe in the 21st Century, 5 Am. DirLomacy No. 2 (2002),
available at http://www.unc.edu/depts/diplomat/AD_lssues/15amdipl.html.

11. See Competitiveness Rankings, THe Economist, Nov. 16, 2002, at 98. Recent
research has sought to identify the most competitive countries. The research focused upon
factors such astheir public institutions, macroeconomic environment, and level of technol-
ogy. Onthislist, the United States holds thefirst position, but Japan comesin at thirteenth,
close behind the United Kingdom and solidly ahead of Hong Kong. Id. Asdiscussedinfra
notes 207-10 and accompanying text, much of the post-war successes of Japan can be
attributed to the success of the goals of the occupation of Japan.
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bat operations abroad.’® Japan is a significant American ally in the
Pacific.14

This dramatic shift can provide lessons to help secure the successful
resolution of hostilitiesin tomorrow’swars. Many factors set the stage for
a series of successful transitions. These transitions were first from war to
peace, followed by cooperation in the reconstruction, and ultimately atran-
sition toward a political and economic alliance. The reestablishment and
the development of respect for the rule of law and democracy in Germany
and Japan was paramount to the reconciliation of the former belligerents
and their transformation into future Allies.

Against this backdrop, this article examines the role the various sys-
tems of justice played in the ultimate reconciliation of the belligerents of
World War II. From this standard, the article then evaluates modern juris-
prudential trends for the prosecution of war criminals. Section Il provides
an overview of the goals of the traditional American justice system ascom-
pared to those of international and national systems of justice used to pros-
ecute violators of the laws of war, other crimes susceptible to post-conflict
prosecution by the international community, or both. Section |11 analyzes
the goals, procedures, and effectiveness of the international military tribu-
nals created for the prosecution of war criminalsin the wake of World War
Il. Section IV providesasimilar analysisfor the use of national courtsand
commissions to try those who violate the laws of war. Sections |11 and IV
al so discuss the effectiveness of the studied systems and highlight lessons
learned from the experience. Section V focuses on the important goal of
reconciliation as an aspect that any system of justice established after the
cessation of hostilities should incorporate.

Based on this background, section V1 proposes a system of justice for
the prosecution of Iragi war criminals!® apprehended after the liberation of
Irag. This proposal leverages the lessons of the past to develop a system
of justice for war criminals that contributes to the prospects for a lasting
peace and the reconciliation of the various domestic and international par-

12. North Atlantic Treaty Organisation, NATO Member Countries (May 2, 2003), at
http://www.nato.int/structur/countries.htm.

13. Chris O'Neal, Germany/Bosnia (VOA Broadcast, Dec. 23, 1996), available at
http://www.hri.org/news/usa/voa/96-12-23.html#6.

14. Jane A. Morse, Host Nation Support Vital to Maintaining Alliances, Fighting
Threats: Overview of Host Nation Support in Asia-Pacific Region, U.S. Der' T oF STATE
InFo. Proc. (2003), available at http://www.usinfo.state.gov/regional/ealeasec/histover-
view.htm.
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ties.1® This proposal is based upon a philosophy that any system of post-
conflict justice for war criminals must serve the ultimate ends of peace and
reconciliation. And though the process should include the punishment of
the wrongdoer, the process used to achieve these ends must be carefully
tailored to the situation. Further, efforts must be undertaken to establish
legitimacy and transparency. Transparency serves to build confidence in
the outcome and, critically, to provide thelocal population with immediate
insight into the rule of law in action.

1. Justice for the Violators of the Laws of War

American jurisprudence recogni zes numerous theoriesfor bringing to
justice those who violate criminal laws. These theories include: punish-
ment of the wrongdoer,'’ rehabilitation of the wrongdoer, protection of
society from the wrongdoer, specific deterrence of the wrongdoer, and
general deterrence of the class of wrongdoersin question.’® To thislist of

15. This article presents a proposed solution for the punishment of those who com-
mitted actsthat can be broadly defined aswar crimes up until the moment of regime change.
Crimes committed after the occupation would be prosecuted in occupation courts or Iragi
domestic courts as they are reopened after occupation. As discussed infra notes 399-400
and accompanying text, asthe organs of occupation slowly turn authority back to the recon-
structed domestic authorities, the systems may begin to merge to some degree with respect
to actorswho are not “major war criminals.” The actsthat define crimesunder international
law are most often cognizable in domestic courts aswell. While killing thousands may be
the crime of genocide under international law, such acts amount to alike number of counts
of murder to adomestic court. The punishment is often the same.

16. For the purpose of this article, reconciliation isasocial and political process that
through various means reduces the hostilities that existed between the international bellig-
erents and may exist between components of a diverse domestic population. This article
illuminates the important contribution that the system of justice developed for war crimi-
nals in a post-conflict environment can make to the ultimate reconciliation of the belliger-
ents.

17. Punishment of the wrongdoer as an appropriate basis for agoal of acriminal jus-
tice system has been developed by American philosopher Jeffrey Murphy, who advocates
a “retributive punishment theory” that uses punishment as a method “to put burdens and
benefits back into balance.” MicHAEL ToNRy, SENTENCING MATTERS 17 (1996).

18. ABA SrANDARDS FOR CRIMINAL JusTICE SENTENCING 18-2.1(8)(i-v) (3d ed. 1994).
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motivations, military courts add the goal of the preservation of good order
and discipline in the armed forces.'®

These goals are equally important considerations when seeking the
prosecution and punishment of those who violate the laws of war. Circum-
stances surrounding the prosecution of war criminals, however, may
require the addition of goals that eclipse those sought by traditional sys-
tems of justice. These goals include complementing and encouraging
respect for the rule of law, encouragement of democratization, and recon-
ciliation of the belligerents. Consideration of these goals is crucial in
devel oping the appropriate international forums for the prosecution of war
criminals. In some cases, these ultimate goals may overshadow the tradi-
tional purposes of the criminal justice system.?°

“War criminal”? is an imprecise term that became synonymous with
a broad class of wrongdoers during the International Military Tribunals
(IMTs)22 of World War 11. Misconduct prosecuted before these tribunals
fell into three broad categories. crimes against peace,?® war crimes,?* and
crimes against humanity.2> Personal jurisdiction, however, was severely
limited by both the Tokyo and Nuremberg IMTs in that they were limited
to only “major” violators.?® As discussed herein, this limited scope con-

19. U.S. DEP'T oF ArRMY, Pam. 27-9, MiLiTAry Jubces' BencHBook para. 8-3-21 (1
Apr. 2001).

20. For example, as discussed infra text accompanying notes 401-06 and notes 403-
06, it may at times be necessary to offer non-punitive resolutions to those who have com-
mitted serious violations of law to preserve the legitimacy of the justice system and to fur-
ther the reconciliation of the former belligerents. An example is when the volume of
potential accused far outweigh the ability of the system of justice to prosecute them all.
This article argues that in such circumstances a non-punitive truth and reconciliation com-
mission is preferable to process and fix accountability for those whose conduct is less
severe than the major perpetrators of crime. Thisis preferable to a system that simply opts
to prosecute some randomly while ignoring others when confronted with overwhelming
criminal activity.

21. For the purpose of this article, unless otherwise specified, the term “war crimi-
nal” is used to refer to offenders whose conduct fell within the jurisdiction of the Interna-
tional Military Tribunal at Nuremberg.

22. Inthe aftermath of World War 11, International Military Tribunals (IMTs) were
established in Nuremberg and Tokyo. See infra notes 48-126 and accompanying text and
infra notes 127-210 and accompanying text, respectively.

23. CHARTER OF THE INTERNATIONAL MiLITARY TRIBUNAL art. 6(a) [hereinafter IMT
CHARTER], reprinted in U.S. Der' 1 oF StATE, Pug. 2420, TRIAL oF WAR CRiMINALS 15 (1945).

24. 1d. art. 6(b).

25. Id. art. 6(c).

26. Seeinfra notes 60, 157 and accompanying text.
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tributed to the effective contribution of the IMTs toward the overall post-
war goals of the Allies.?’

By design, the limited scope of the IMTsleft a vacuum that was to be
filled by both national military commissions and domestic prosecutions
through local civilian courts.?® These courts and commissions afforded
individual nations the opportunity to try cases important to their citizens,
such as when their soldiers had been victimized by wrongdoers below the
scopeof thejurisdiction of anIMT. Likewise, national courtsand commis-
sions pursued war criminals and saboteursin the country where the crimes
were committed.?®

Opponents of ad hoc systems argue that such tribunals and military
commissions are too inefficient for effective international justice.® They
also note that some jurisdictions may fail to bring lesser war criminals to
justice, though within their reach, because of political reasons or a poorly
developed legal system.3! Due to such concerns, there has been arise in
the interest of standing tribunals with prospective jurisdiction leading to
the International Criminal Court (ICC), and greater support for the concept
of universal jurisdiction.3?> These two approaches, however, do not pro-
videfor an effective solution for Iraq; and as discussed below, both of these
movements should be rejected. Many of the arguments in favor of these
methods of justice appear justified when analyzed within the limited
framework of the traditional goals of acriminal justice system.3® The|CC

27. Seeinfra notes 157-58 and accompanying text.

28. Seeinfra notes 60-66 and accompanying text. This vacuum was created by lim-
iting the scope of the IMT to major war criminals, whichin practice was limited to the high-
est civilian and military leaders of Nazi Germany. See infra note 64.

29. See, eg., United States Initial Post-Surrender Policy for Japan (Aug. 29, 1945),
reprinted in U.S. DeP'T oF StaTE, PuB. 267, OccupaTioN oF JAPAN—POLICY AND PROGRESS,
1946, at 28. The policy specifically provided that the court was to be headquartered in
Tokyo. Id.

30. See, e.g., Todd Howland & William Calathes, The U.N.’s International Criminal
Tribunal, Is It Justice or Jingoism for Rwanda? A Call for Transformation, 39 Va. J. INT'L
L. 135 (1998) (providing a general criticism of problems related to ad hoc tribunals with
suggestions for improvement focused on the International Criminal Tribunal for Rwanda).

31. Seg, eg., Walter Gary Sharp, Jr., International Obligations to Search for and
Arrest War Criminals: Government Failurein the Former Yugoslavia?, 7 Duke J. Covp. &
INT'L L. 411 (1997).

32. Seeinfra notes 331-33 and accompanying text. Universal jurisdiction can be
defined narrowly asthat which “provides every nation with jurisdiction over certain crimes
recognized universally, regardless of the place of the offense or of the nationdlities of the
offender or the victims.” Jon B. Jordan, Universal Jurisdiction in a Dangerous World: A
Weapon for All Nations Against International Crime, 9 MSU-DCL J. InT’L L. 1, 3 (2000).
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and the expansive use of universal jurisdiction, however, can undercut the
overarching goals of restoration of peace and reconciliation of the bellig-
erentsin a post-armed conflict situation.3*

For practical and legal reasons, the ICC will not be available for the
prosecution of war criminals apprehended in Iraq in the wake of aregime
change.® Further, any efforts by third parties to rely on nationa courts
outside of Irag to prosecute wrongdoers under a theory of universal juris-
diction would provide an incomplete solution at best.3® Post-conflict Irag
should include a system of international justice that uses an international
military tribunal complemented by national commissions conducted in
Iraq and eventually by reestablished Iragi domestic forums.3” Thisisa
daunting task without an “off the shelf” solution. Any effortsin this area
require acareful evaluation of the procedures of the past and consideration
of the lessons learned.

I11. The Seeds of Internationa Justice—World War |l Internationa
Military Tribunals

Iraq, unfortunately, is not the first country in the modern erato bring
war to her neighbors and terror to her people. The Allied powers of World
War Il were confronted with atrocities of an unprecedented nature directed
at soldiers, civilians, and the very fabric of society. Yet no court of an
international composition existed to bring the wrongdoersto justice. Fur-
thermore, whether such atribunal was necessary or even legal was the sub-
ject of much debate. Prime Minister Winston Churchill questioned the

33. See supra notes 17-19 and accompanying text.

34. Seeinfra notes 331-33 and accompanying text.

35. Irag has not signed or ratified the Rome Statute of the International Criminal
Court, U.N. Doc. A/CONF. 183/9 (1998) (United Nations Diplomatic Conference of Pleni-
potentiaries on the Establishment of an International Criminal Court July 17, 1998) [here-
inafter Rome SraTuTe], reprinted in 37 1.L.M. 998 (1998). A current list of signatories and
ratifications of the Rome Statute is maintained by the Coalition for the ICC, a network of
over 1000 nongovernmental organizations, on its Web page: http://www.iccnow.org/coun-
tryinfo/worl dsigsandratifications.html.

36. Such exercise of jurisdiction by nations with little direct interest in the conflict
could damage the reconstruction of Iraq by injecting an unnecessary political process into
adestabilized environment. Practical problems, such aslocation of evidence and witnesses
and competing needs for the same by courts operating within Irag in a post-conflict envi-
ronment, would further detract from any benefit that such extraterritorial forumsmight pro-
vide.

37. Seeinfra notes 376-406 and accompanying text.
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need to try any of the major war criminals, whom he referred to as “arch-
criminals,” under the theory that summarily executing them upon identifi-
cationwaslegally justified.®® Others questioned the legitimacy of attempt-
ing to find criminal conduct behind the horrors and fog of war.3® At
Nuremberg, al defense counsel joined in a unified challenge of the under-
lying legitimacy of the International Military Tribunal by invoking the
legal maxim nulla poena sine lege.*°

Rallying under this banner, these defense counsel attacked the legiti-
macy of the IMT and highlighted the irony of the use of what was per-
ceived as an ex post facto scheme of justice. In the words of the defense:

The present Trial can, therefore, as far as Crimes against the
Peace shall be avenged, not invoke existing international law, it
is rather a proceeding pursuant to a new penal law, a penal law
enacted only after the crime. Thisis repugnant to a principle of
jurisprudence sacred to the civilized world, the partial violation
of which by Hitler’'s Germany has been vehemently discounte-
nanced outside and inside the Reich. This principle is to the
effect that only he can be punished who offended against a law
in existence at the time of the commission of theact . ... This
maxim is one of the great fundamental principles [of the Signa-
tories to the Charter of the IMT].4

The Tribunal rejected this argument and ignored the defense request
to seek guidance from “recognized authorities on international law.”#? In
reaching itsdecision, the Tribunal found that the Charter was created under
the “sovereign legislative power by the countries to which the German
Reich unconditionally surrendered.”*® The Tribunal relied on its status as
an organ of the occupying powers as a basis for exercising sovereignty
over the defendants, and not as a means to mete out arbitrarily punishment
by “victorious Nations.”* The Tribunal held that the defense misapplied

38. TeLFoRrRD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS 34 (1992).

39. Seeinfra notes 111-13 and accompanying text.

40. “No punishment without alaw authorizing it.” Brack’s Law DicTionary 1095
(7th ed. 1999).

41. Motion Adopted by all Defense Counsel, 1 1.M.T. 168 (1945).

42. 1d. at 170. Rather than moving the court to grant the relief requested, the defense
requested the IMT to seek counsel from international law scholars before rendering an
opinion. 1d.

43. Judgment, 11.M.T. 171, 218 (1946).

44. 1d.
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the maxim nullum crimen sine lege, nulla poena sine lege™ by misconstru-
ing it as arestriction on “sovereignty.”#® The Tribunal held that the acts
were known to be unlawful at the time of the act and thus not ex post facto,
and that the use of the Tribunal was a proper exercise of sovereignty in
light of the unconditional surrender of the parties.4’

A. IMT
Law is a common consciousness of obligation.*®

Asdiscussed above, the International Military Tribunal at Nuremberg
(IMT) wasthe first international tribunal of its kind to punish wrongdoers
for acts committed prior to the inception of the court.*® To gaugeits effec-
tiveness, it is necessary to evaluate the goals of the Tribunal, its Charter,
jurisdiction, composition, and therolethe IMT played as part of the overall
reconstruction plan of the Allies. Such areview revealsthat the IMT pro-
vided a procedurally fair system of justice that served both the immediate
needs of acriminal justice system while complementing the reconstruction
plan of the Allies. Most importantly, the success of the IMT contributed
greatly to the “package of justice” resources, which furthered the ends of
ultimate reconciliation of the belligerents.

1. Sated Goals of the IMT

To enable the achievement of its goals, the IMT at Nuremberg first
sought to establish its legitimacy amid broad diversity of opinion. This
legitimacy rested on “the proposition that international penal law is judi-
cially enforceable law, and that it therefore may and should be enforced by
criminal process. ... [This] basic proposition is not purely or even pri-
marily American, but of rather cosmopolitan origin.”*® Exercise of this

45. Though not included in Black's Law Dictionary, it translatesto mean “[n]o crime
without law, no punishment without a law authorizing it.” (author’s trand ation).

46. Judgment, 11.M.T. at 219.

47. 1d. at 218-19.

48. KEenzo TAKAYANAGI, THE Tokyo TRIALS AND INTERNATIONAL LAw 1 (1948). Kenzo
Takayanagi was a defense counsel before the International Military Tribunal for the Far
East (IMTFE) and delivered aresponse to the Prosecution’s arguments based upon interna-
tional law at the Tribunal. Id.

49. Thelegacy of Nuremberg, Justice on TRIAL (Minn. Pub. Radio broadcast, 2002),
available at http://www.ameri canradioworks.org/features/j usti ceontrial/nurembergl.html.
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criminal process over the Nazisrested on the principle that the perpetrators
of the“unjust” war would no longer be ableto shield their combatants with
“the mantle of protection around acts which otherwise would be crimes’
except when pursued as part of ajust war.5!

The Allied powers announced two years before the end of World War
Il that Axis soldiers and leaders guilty of committing atrocities would be
prosecuted, thus placing them on notice of the fate that might await them.5?
Collectively, the embryonic group that would form the seeds of the United
Nations announced that those who committed “war crimes should stand
trial.”>3 Upon this platform of legitimacy, the IMT sought to consolidate
the fragmented sources of international law that provided the bases for
individual criminal responsibility.

The IMT sought to accomplish its stated goal of a“just and prompt
trial and punishment of the major war criminals of the European Axis,”%*
but through this process, a higher goal was undertaken. In the words of
Supreme Court Associate Justice Robert H. Jackson,% “Now we have the
concrete application of these abstractions in a way which ought to make
clear to the world that those who lead their nationsinto aggressive war face
individual accountability for such acts.”%® The framers of the Charter of
the International Military Tribunal took measures to ensure that the proce-

50. TeLFORD TAYLOR, FINAL REPORT TO THE SECRETARY OF THE ARMY ON THE NUERNBERG
WAaR CrimEs TRIALS UNDER ConTroL Councit Law No. 10, at 1 (1949) [hereinafter FinaL
REPORT].

51. RerorT oF RoBerT H. Jackson To THE PresIDENT (released by the White House on
7 June 1945), reprinted in TrRiAL oF WAR CRIMINALS, Supra note 23, at 8.

52. The Triparte Conference at Moscow, Oct. 19-30, 1943, reprinted in INTERNA-
TIoNAL ConciLiaTioN, No. 395, at 599-605 (1943). The United States government made
similar pronouncements in the days leading up to the beginning of hostilities in Irag.
Michael Kirkland, U.S Plans Iraqgi Trials, WasH. Times (Jan. 8, 2003), http://www.wash-
times.com/upi-breaking/20030108-011244-9167r.htm.

53. TavLoR, supra note 38, at 26.

54. IMT CHARTER, supra note 23, art. 1.

55. Associate Justice Robert Jackson was designated by President Harry Truman as
the U.S. representative and Chief Counsel for the U.S. delegation tothe IMT. In this capac-
ity he directed the prosecution’s efforts and served as the Chief Prosecutor at the IMT for
the United States. Scott W. Johnson & John H. Hinderaker, Guidelines for Cross-Exami-
nation: Lessons Learned from the Cross-Examination of Hermann Goering, 59 BEncH &
B. orF Minn. (Oct. 2002), http://www2.mnbar.org/benchandbar/2002/oct02/cross-
exam.htm.

56. Statement by Justice Jackson on War Trials Agreement (Aug. 12, 1945) [herein-
after Justice Jackson Statement on War Trials], available at http://www.yale.edu/lawweb/
avalon/imt/jack02.htm.
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dureswould be perceived asfair, and thus serve to legitimize the outcomes
of thetrids.

In approaching the problem of developing a Charter that would meet
these ends, the Allied powers pulled from multiple civilian and military
legal traditions, including the United States, Great Britain, France, and the
Soviet Union.5” Those charged with developing the Charter and proce-
dures of the IMT recognized the difficulty of blending the common law
and continental legal systems of the Allied powers to reach a coherent
product agreeable to the parties. Notwithstanding the difficulties, the
drafters of the IMT Charter understood that the creation of a workable
product was critical if legitimacy was to be established. Justice Jackson
noted that he thought “that the world would beinfinitely poorer if we were
to confess that the nations which now dominate the western world hold
ideas of justice so irreconcilable that no common procedure could be
devised or carried out.”%®

2. Charter and Duration

When analyzing the fairness and effectiveness of the Charter of the
IMT, considering its limited scopeiscritical. Unlike modern ad hoc tribu-
nal sthat often purport to exercise jurisdiction over any war criminal of any
stripe,>® the IMT was strictly limited to bad actors that met two threshold
requirements. First, they must have been members of the European Axis.
Second, they must have been “major war criminals.”® Such a limited

57. These countries brought different concepts of the extent to which the use of mil-
itary tribunals were deemed appropriate before World War I1. For example, the United
States had traditionally limited the scope and duration of military tribunals and commis-
sions to periods when military operations effectively closed the civilian courts as estab-
lished in Ex parte Mulligan, 71 U.S. (4 Wall.) 1, 2 (1866). Great Britain, however, upon
entry into World War |1 had alegal tradition that permitted even thetrial of civilians before
military courts when the civilian courts were still open and functioning. Freperick BEr-
NAYS WIENER, A PracTicaL MANUAL oF MARTIAL Law 131 (1940). Notably, while Brigadier
Genera Telford Taylor was concerned about ultimately shifting responsibility for trials of
war criminals back to the German domestic courts, the Charter of the IMT was silent about
this.

58. Justice Jackson Statement on War Trials, supra note 56.

59. The breadth of the International Criminal Tribunal for the former Yugosavia
charter has opened it up to continuing criticism as being a political organ as opposed to a
fair system of justice. Surveys of Serbian public opinion indicate that they do not believe
the Tribuna asjust, but simply a“politically biased and anti-Serb court.” Peter Ford, Serbs
Sill Ignore Role in Atrocity, CHrisTIAN Sci. MoniTor (Feb. 11 2002), http://www.csmoni-
tor.com/2002/0211/p01s02-woeu.html.
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exercise of jurisdiction helped to minimize claims of selective prosecution,
while providing the world community the opportunity to seek justice col-
lectively from those most responsible for German atrocities. Lesser actors
were not permitted to escape justice; instead, they were relegated to other
forums, such as national military commissions or domestic courts.%!

The Charter did not define the duration of the IMT. Article 22 refers
to the Tribunal as having a “permanent seat” 2 in Nuremberg, though it is
clear that the parties did not intend to maintain a continuous presence even
as some major war criminals remained at large.® The position of the
United Stateswasthat the IMT would not be reactivated in the event of the
future apprehension of amajor war criminal, though the IMT Charter per-
mitted reactivation.** The IMT was to function during the period of occu-
pation of Germany, but as Germany demilitarized, it was envisioned that
Germany’s domestic courts would begin to play arole in the prosecution
of war criminals, to be supplemented by Allied military courts, as neces-
sary.% Inthewordsof Brigadier General Telford Taylor in hisreport to the
Secretary of the Army: Minor actors “should be brought to trial on crimi-
nal charges before German tribunals.”% He cautioned President Truman

60. IMT CHARTER, supra note 23, art. 1.

61. Efforts to reduce the perception of a selective or inconsistent system of justice
was also akey concern for planners of military commissions after World War I1. Seeinfra
notes 288-91 and accompanying text.

62. IMT CHARTER, Supra note 23, art. 22.

63. Seegenerallyid.

64. Though the French demonstrated a desire to have a second trial before the IMT,
the United States rejected this proposition, finding that national commissions and occupa-
tion courts were sufficient for the remaining cases at hand. Therefore, no other cases were
convened before the IMT. See FinaL ReporT, supra note 50, at 27.

65. It isimportant to note that before the end of World War Il the British were con-
cerned about the over expansion of the jurisdiction of what they referred to as“Mixed Mil-
itary Tribunals” for the prosecution of war criminals. The British preferred the use of
national courts, and considered the use of an International Military Tribunal “with cases
which for one reason or another could not be tried in national courts . . . to include those
cases where a person is accused of having committed war crimes against the nationals of
severa of the United Nations.” Memorandum to President Roosevelt from the Secretaries
of State and War and the Attorney General (Jan. 22, 1945), reprinted in U.S. Der' T oF STATE,
Pus. 3080, RerorT oF RoBERT H. JacksoN, UNITED STATES REPRESENTATIVE TO THE INTERNA-
TIoNAL CoNFERENCE ON MILITARY TRiALs 3, at 8 [hereinafter INTERNATIONAL CONFERENCE
REPORT].

66. FiNAL ReporT, supra note 50, at 95.
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against considering convening additional casesbeforethe IMT “at thislate
stage.” 5’

The decision to limit the time for the prosecution of war criminals
beforethe IMT served important policy goals. First wasthe desireto rees-
tablish the rule of law and legitimate domestic authority within Germany.
As these systems were reestablished, the increased reliance on German
courts furthered the overall goals of reconstruction. Second, it facilitated
the reconciliation of the former belligerents by bringing an end to one of
thefinal formal processes of Allied military activity in Germany. Thispro-
cess served as an important bridge from thefinal judicial extensions of war
to the reemergence of civil society in Germany.

3. Tribunal Composition and Procedures
a. Tribunal Composition

The signatories that created the IMT—the United States, Great Brit-
ain, the Provisional Government of the French Republic, and the Soviet
Union®—were represented at the IMT at all times.®® A nation’s appointed
representative or his alternate was always present during the proceed-
ings.”® This enforced cross-sectional representation furthered the goal of
establishing legitimacy, both in theory and in practice. The Judgment’® of
the IMT revealed that the representatives brought their own independent
notions of justice to the proceedings.

The diverging opinions of the IMT representatives can be seenin the
twenty-three page dissent filed by the Soviet judge to the Judgment. This
dissent represented a stark divide between the Soviet representative and
the other Allied powers represented at the IMT. The split in opinion of the
representatives ssemmed from their willingness to extend the jurisdiction

67. General Taylor provided this advice to President Truman in 1949. Id.

68. AGREEMENT FOR THE ESTABLISHMENT OF AN INTERNATIONAL MILITARY TRIBUNAL art.
7 (1945) [hereinafter IMT AGReeMENT], reprinted in TrRiaL oF WAR CRIMINALS, Supra note
23, a 13.

69. IMT CHARTER, supra note 23, art. 2. Asdiscussed herein, thisis one of the areas
in which the IMT differed substantialy from the IMTFE. See infra notes 170-72 and
accompanying text.

70. IMT CHARTER, supra note 23, art. 4(a).

71. The IMT refers to the final verdict of guilt and the subsequent sentences
announced as its “ Judgment.”
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of the Court and to punish those brought before it.”? It also echoed many
of the debates surrounding the use of its purported retroactive jurisdic-
tion.”® Notably, the Soviet representative, Major General (Jurisprudence)
I. T. Nikitchenko, was critical of the Tribunal’s Judgment that passed down
three acquittals, spared the life of Defendant Rudolf Hess, and refused to
extend collective criminal responsibility to the Reich Cabinet or the Gen-
eral Staff.”

This divergence of opinion among the jurists served to legitimize the
procedures used by the Tribunal. First, it demonstrated that the Tribunal
was more than “victor’sjustice” becauseit illuminated core divergencesin
international opinion over the scope of imputed criminal responsibility.
While a tribunal focused upon meting out victor’s justice would be
expected to expand its substantive jurisdiction to the fullest extent possi-
ble, the debate and divergence of opinion reflect that this did not occur at
the IMT. Second, this divergence ensured that the Judgment handed down
at Nuremberg reflected a consensus among hations with vastly different
legal systems. This consensus helped to ensure a more conservative eval-
uation of the state of international law with respect to criminal responsibil-
ity for actionstaken on behalf of or at the direction of the sovereign during
war.”®

This consensus required the reconciliation of competing legal sys-
tems as well as divergent political philosophies. These structural and
philosophical differences complicated the development of the IMT, but
ensured a check on the expansion of international criminal responsibility
beyond legitimacy. The acquittal of defendant Hjalmar Schacht highlights
such apoint. Schacht’s acquittal did not reflect alack of consensus on the

72. Seegenerally Dissenting Opinion of the Soviet Member of the International Mil-
itary Tribunal, 1 .M. T. 342, 343 (1946).

73. See supra notes 40-47 and accompanying text.

74. Dissenting Opinion of the Soviet Member of the International Military Tribunal,
11.M.T. at 343-43. The Soviet member described the acquittals as “ unfounded,” develop-
ing hisargument for conviction on theories of guilt by association. For example, hefelt that
the uncontroverted evidence showed that Defendant Schacht “consciously and deliberately
supported the Nazi Party and actively aided in the seizure of power in Germany.” 1d. at 343.

75. The dissent in the Judgment reflects a fundamental rift between the states repre-
sented on the Tribunal that had the greatest respect for individual rights and that of the
Soviet Union that was by its nature and charter the most collectivist. Some modern histo-
rians seethis as arift between elements of Europe and the United States that began early in
the twentieth century and continues today. See PauL JoHNsoN, MoperN TIMES: FRom THE
TwenTIES To THE NINETIES 271-76 (1991).
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facts. His acquittal reflected a debate about the scope of international
criminal responsibility and the degree that the actions of one could be tied
to the actions of another absent strong evidence.”®

Defendant Schacht began his affiliation with the Nazi Party while he
served as the Commissioner of Currency and as the President of the
Reichsbank. After the Nazis came to power, Schacht enjoyed a period of
favor through much of the pre-war period and held numerous key positions
within the government. Of greatest note, he served as the Plenipotentiary
General for War Economy from 1935 through 1937.77 In this capacity,
under the authority of a secret German law enacted on 21 May 1935, he
held the power “to issue legal orders, deviating from existing laws. . . [,
and was the] responsible head for financing wars through the Reich Min-
istry and the Reichsbank.””® Though Schacht held other positions of
responsibility within the Reich after 1937, this was the highest position he
held until imprisoned in 1944 under suspicion of involvement in an assas-
sination attempt on Adolf Hitler.”

In light of Schacht’s involvement in the central banking operations
that provided the hard currency necessary for Hitler’s wartime aggression,
hewasindicted by the Tribunal asbeing part of the“ Common Plan or Con-
spiracy” that “involved the common plan or conspiracy to commit . . .
Crimes against Peace, War Crimes, and Crimes against Humanity . . . .”0
He was also indicted for crimes against the peace.8! The facts underlying

76. Seeinfra notes 82-84 and accompanying text.

77. Judgment, 1 1.M.T. 171, 307 (1946).

78. Dissenting Opinion of the Soviet Member of the International Military Tribunal,
11.M.T. at 344.

79. Judgment, 1 1.M.T. at 310.

80. Id. at 29.

81. Id. at 42. Participation in a“common plan or conspiracy” related to the active
participation in a plan to wage a war of aggression “in violation of international treaties,
agreements or assurances.” Id. at 29. Similarly, “crimes against peace” were limited to
“planning, preparation, initiation, and waging wars of aggression, which were also in vio-
lation of international treaties, agreements and assurances.” |d. at 42. Theindictment spe-
cifically limited such actions further to Poland, the United Kingdom, and France in 1939;
the Netherlands and Luxembourg in 1940; and Yugodlavia, Greece, the Soviet Union, and
the United Statesin 1941. Id. “War crimes’ focused on waging “total war” in a manner
that included “methods of combat and of military occupation in direct conflict with thelaws
and customs of war, and the commission of crimes perpetrated [against] armies, prisoners
of war, and . . . against civilians.” Id. at 43. “Crimes against humanity” primarily focused
on murder and other acts of violencetargeted at those “who were suspected of being hostile
to the Nazi Party and all who were. . . opposed to the common plan [of the Nazis].” Id. at
65.
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the findings of the Tribunal and the dissent of the Soviet representative
were fundamentally the same. The key distinction, however, was the
extent to which the magjority was willing to impute knowledge “beyond a
reasonable doubt” to an actor who at times appeared more concerned with
the impact that Hitler’'s procurement practices might have on monetary
inflation than on the amount of materiel available to Hitler's war
machine.82 The Soviet dissent seems more willing to base a conviction on
guilt by association®® and being a bad man.8*

b. Tribunal Procedure

The development of the Charter of the IMT was fraught with difficul-
ties. The source of these difficulties was the divergence of the legal and
political philosophies of the countries represented. Prime Minister
Churchill’s belief that major war criminals should be subject to summary
execution upon identification® represents the thinnest of procedural pro-
tections for an accused and was the most extreme position considered by
the Allies. As discussed below, there were also marked differences
between the Soviet Union and the United States regarding significant pro-
visions of the Charter. Of note is acomparison of how the final Soviet and
American draft proposals addressed the Tribunal’s procedures regarding
the rights of the accused.

Though never implemented, the proposed Soviet model for the rights
of the accused was incorporated into Article 22 of the Last Draft of the
Soviet Statute, styled “Rights of Defendants and Provisions for the

82. Though undoubtedly a bad actor, Schacht never seemed to get quite with the
entire“conquer theworld” program of the Third Reich. During 1939, when Hitler was con-
cerned about waging awar on multiple fronts with some of the most powerful nations on
Earth, Schacht submitted a detailed memorandum to Hitler urging him to “reduce expendi-
tures for armaments” and strive for a “balanced budget as the only method of preventing
inflation.” Judgment, 1 1.M.T. at 308-09.

83. See Dissenting Opinion of the Soviet Member of the International Military Tri-
bunal, 1 1.M.T. at 342-48.

84. Though the crime of being a“ bad man” was not recognized by the IMT asabasis
for punishment, the “ bad man™ concept in one form or ancther as abasis of punishment did
enjoy arenaissance in military justice circles during the nineteenth century for crimes com-
mitted during war. For an excellent discussion of the criminal jurisprudence of bad men,
such asthe “jayhawker,” “armed prowler,” and other wartime ruffians, see Major William
E. Boyle, J., Under the Black Flag: Execution and Retaliation in Mosby's Confederacy,
144 MiL. L. Rev. 148 (1994).

85. See supra note 38 and accompanying text.
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Promptness of Trial,”# and Article 24, entitled “ Defense.”®” Soviet Draft
Article 22 in its entirety provides: “The trial while ensuring the rightful
interests of the defendants must at the same time be based on principles
which will ensure the prompt carrying out of justice. All attempts to use
trial for Nazi propaganda and for attacks on the Allied countries should be
decisively ruled out.”®8 These“rights’ were followed by further imprecise
guidance in Soviet Draft Article 24, which provides in its pertinent part
that the “right of the defendant to defence shall berecognized. Duly autho-
rized lawyers or other persons admitted by the Tribunal shall plead for the
defendant at his request.” %

The contemporaneous American Draft provides indication of a
greater concern for the rights of the accused, and thus a better foundation
for ultimate legitimacy. Specificaly, that draft contains provisions that
ensure: “[r]easonable notice. . . of the charges. . . and of the opportunity
to defend;” % the receipt of all charging and related documents; a “fair
opportunity to be heard . . . and to have the assistance of counsel;” %t aright
to “full particulars;” % the open presentation of evidence; and complete dis-
covery of any written matter “to be introduced.” %

Thefinal procedures adopted by the partiesinthe IMT Charter reflect
agreater concern for the procedural protections of the accused. The IMT
Charter provided the accused with all of the rights proposed in the Ameri-
can Draft presented at the close of the International Conference on Military
Trials held during the summer of 1945.%* Additionally, these rights were
expanded toinclude: trandation of thetrial into alanguage that was under-
stood by the accused; % aclear right to “present evidence. . . in the support
of hisdefense;”% and the right to “ cross examine any witness called by the

86. Last Draft of Soviet Statute (1945), reprinted in INTERNATIONAL CONFERENCE
RePoRrT, Supra note 65, at 167, 178.

87. Id. at 179.

88. Id. at 178.

89. Id. at 179.

90. Last Draft of American Annex, para. 14(a) (1945) [hereinafter American Draft],
reprinted in INTERNATIONAL CoNFERENCE REPORT, Supra note 65, at 167, 179.

91. Id. para. 14(b).

92. Id. para. 11.

93. Id.

94. Compare IMT CHARTER, supra note 23, art. 16, with American Draft, supra note
90, paras. 14, 16.

95. IMT CHARTER, supra note 23, art. 16(c).

96. Id. art. 16(e).
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prosecution.”®” The accused, however, did not enjoy the right against self-
incrimination, and the Tribunal retained the power to “interrogate any
defendant.” %8

The procedures developed to protect the rights of the accused major
war criminals agreed upon by the principal Allies demonstrate a remark-
able movement from the early notions of Winston Churchill.®® In their
fina state, the procedures of the IMT were well planned to meet the needs
of justice. Though confrontation of witnesses was guaranteed to the
defense, thejudges at the IMT were given great latitude in determining the
admissibility of sworn and unsworn documents and to accept evidence that
under British and American law violated the rule against hearsay.1® The
Tribunal was a'so given the authority to take judicial notice of awide class
of documents, including those prepared by Allied nationsin preparation of
and resulting from other national tribunals conducted by any of the mem-
bers of the IMT.10%

When closely examined, these procedures read in conjunction with
the power to establish a“ Committee for the Investigation and Prosecution
of Major War Criminals’1%? could have been used to permit the prosecutor
to prepare a “ paper case” followed by the presentation of any evidence by
the defense. This, however, did not occur. And though the IMT relied
heavily on the benefits of relaxed evidentiary rules, it did hear some testi-
mony in support of all the indictments presented.103

The procedures adopted served the IMT and theinternational commu-
nity well in meeting the goa of legitimizing the verdicts handed down at
Nuremberg. Although the procedures permitted a relaxed evidentiary

97. Id.

98. Id. art. 17(b).

99. See supra note 38 and accompanying text.

100. SeeIMT CHARTER, supra note 23, art. 19. Article 19 providesthat the“ Tribunal
shall not be bound by technical rules of evidence. . . and shall admit any evidencewhich it
deemsto have probative value.” Id.

101. Id. art. 21. Article 21 permitsjudicial notice of abroad class of documentary
material. Specifically, of “official governmental documents and reports of the United
Nations, including the acts and documents of the committees set up in the various Allied
countries for the investigation of war crimes, and the records and findings of military or
other tribunals of any of the United Nations.” Id.

102. Thiscommittee was established under the provisions of the IMT Charter articles
14 and 15. Id. art. 14.

103. Judgment, 1 I.M.T. 171, 172 (1946). Thirty-three Prosecution witnesses and
sixty-one defense witnesses testified in person beforethe IMT. Id.
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norm, the Tribunal was composed of seasoned jurists from several well-
developed legal systems.'%* The facts developed by the documents
deemed admissible under the relaxed rules appear to have been well-estab-
lished and corroborated in the record. Accordingly, the arguments of the
defense often rested more on the legal theory upon which culpability was
based, rather than a dispute over the underlying facts alleged.1®

4. Perceived Fairness of the IMT at Nuremberg

Modern writers often view tribunals such asthe IMT as courts of vic-
tor’sjustice.1% Scholars and lawyers of the day often had a different view
of the IMT. Notably, German scholars and lawyers often commented on
the extent to which the IMT went to ensure impartiality. One contempo-
rary German legal scholar noted that “[n]obody dares to doubt that [the
IMT] was guided by the search for truth and justice from the first to the last
day of thistremendoustrial.”1% Even the defense counsel for Alfred Jodl
noted that while critical of what he perceived to be the ex post facto nature
of the proceedings, his interactions with the Secretary General of the Tri-
bunal had been “chivalrous’ and had been of great assistancein providing
“documents of adecisive nature and very important literature.” 1% He fur-
ther noted that such assistance would not have been otherwise possible
before adomestic court in post-war Germany in light of the degraded con-
ditions of government institutions.1® Ironically, much of the greatest crit-
icism of the IMT came from within the profession of arms of a variety of

104. See generally MicHAEL R. MaRrus, THE NUREMBERG WAR CRIMES TRIAL 1945-
46: A DocUMENTARY History 71-77 (1997).

105. Thiswasacommon occurrencein the two Internationa Military Tribunals and
the national commissions conducted in both the Pacific theater and Germany. Seeinfra
notes 242-43 and accompanying text.

106. See, e.g., David L. Herman, A Dish Best Not Served at All: How Foreign Mil-
itary War Crimes Suspects Lack Protections Under United Sates and International Law,
172 MiL. L. Rev. 40 (2002) (criticizing victor’s justice tribunal's, and focusing upon weak-
nessin trias such as that of Japanese General Masaharu Homma).

107. Ra. Th. Klefisch, Thoughts About Purport and Effect of the Nuremberg Judg-
ment, 2 JurisTiscHE RuUNDscHAU 45 (1947), reprinted in NUREMBERG: GERMAN VIEWS OF THE
WAaR TriaLs 201, 201 (Wilbourne E. Benton ed., Georg Grimm trans., 1955).

108. Statement of Dr. Hermann Jahrreiss, 17 1.M.T. 458, 459 (Nuremberg 1948).

109. Id. at 458-94.
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nations.™® But criticism also flowed from many jurists, lawyers, and pol-
iticiansin the United States.

The esteemed jurist Judge L earned Hand regarded the prosecutions as
“a step backward in international law” and “a precedent that will prove
embarrassing, if not disastrous, in the future.” 11 Major General Ulysses S
Grant |11 echoed many of the concerns of military officers on both sides of
the conflict. General Grant noted that in his opinion the “trial of officers
and even civilian officials was a most unfortunate . . . violation of interna-
tional law . ... [I]t [gives] aprecedent for the victor to revenge itself on
individuals after any future war.” 112

These criticisms appear to have flowed from a blend of concern over
the potential for criminal responsibility ex post facto, and afear that future
military leaders could be held accountabl e for their actionswhen they were
following orders. General Matthew Ridgway commented that prosecu-
tions of those in uniform who acted “under the orders or directives of their
superiors .. . . isunjustified and repugnant to the code of enlightened gov-
ernments.” 13

But the concern that these trials were based upon conduct criminal-
ized ex post facto was not universally held. The IMT proponents and
jurists rejected these concerns, noting that the major war criminalswere on
notice of what was considered to be unlawful acts in war and against
peace.!* Scholars from Germany writing during the late 1940s noted that
the German people after the collapse of the Third Reich supported the
results of the Trials at Nuremberg. In the words of one German scholar:

[T]he entire German population feels [the Nuremberg offenses]
merit the death penalty. These crimes would also have found
their retribution by applying the penal codes in force in most
nations, including Germany. It isalso the conviction of the Ger-
man people that the society of nations, if it wishesto survive. ..
[,] may and must secure itself against such crimes also with the
weapons of |aw.115

110. DoenNiTz AT NUREMBERG: A ReapPrRAISAL—WAR CRIMES AND THE MILITARY Pro-
ressioNAL (H.K. Thompson, Jr., et d. eds., 1976).

111. Id. at 1.

112. Id. at 9.

113. Id. at 181.

114. See supra notes 43-47 and accompanying text.
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As with the German population, the American public overwhelm-
ingly supported the Tribunal as a means to bring closure to the war in
Europe. This support was broadly held in the journalistic and academic
community, as well as with the general public. Overall public support for
the Tribunal at its conclusion was at seventy-five percent, with nearly sev-
enty percent of columnists, seventy-three percent of newspapers, and sev-
enty-five percent of the scholarly periodicals reflecting a positive view of
the process and the Judgment. 16

5. Role of the Court as Part of a Larger Reconstruction Plan

The Allies began to develop plans on how to punish German war
criminals before the end of World War Il. Disagreement existed as to
whether the most serious violators of the laws of war should be tried at al.
As previously mentioned, Prime Minister Winston Churchill argued
unsuccessfully that so-called “arch-criminals’ should be summarily exe-
cuted upon identification.!” Some within the United States War Depart-
ment supported a “guilt by association” theory that provided proof of
membership in organizations such as the Nazi party alone would establish
guilt. 18

The framers of the IMT Charter were concerned that the Tribunal
maintain legitimacy in the eyes of the German population, and that it con-
tribute to the overall restoration of the rule of law.'*® By rejecting expedi-
ent theories of responsibility, such asa*“Nazi party membership” standard
of culpability, the Allies successfully made the IMT an instrument of pos-
itive reconstruction, as opposed to acourt of vengeance.’?° In the end, the
interests of justice were met and punishment meted out to those found

115. Hans Ehard, The Nuremberg Trial Against the Major War Criminals and Inter-
national Law, 3 SubbeuTscHE JURISTEN-ZEITUNG 353 (1948), reprinted in NUREMBERG: GER-
MAN Views oF THE WAR TRIALS 76, 78 (Wilbourne E. Benton, ed., E.C. Jann trans., 1955).

116. MARRus, supra note 104, at 243.

117. TavLoR, supra note 38, at 34.

118. Id. at 36. Under this approach, it was proposed that punishment would then be
based upon the extent to which one participated in the Party or had knowledge of its activ-
ities. Id.

119. FinaL Reporr, supra note 50, at 101. Brigadier General Telford Taylor felt the
activities at Nuremberg and before the various commissions were critical to the reintroduc-
tion of the German people to democracy. For this reason, he recommended that the pro-
ceedings of the various forums be published and widely distributed. One of thethree stated
reasons of “leading importance’ to this endeavor was“[t] o promotetheinterest of historical
truth and to aid in the reestablishment of democracy in Germany.” 1d.
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deserving. Asimportant, theIMT complemented the overall return of civil
society to Germany, rather than serve solely as a quasi-judicial extension
of war.

TheMT’semphasison procedural protections for the accused, trans-
parency in practice, and its demonstrated desire to act in accordance with
therule of law helped to “jump-start” the German civil society in the wake
of adevastating war. Although a martial court by its nature, the IMT set
the stage for the return of the civil courts by emphasizing the need for a
methodical search for justice consistent with the rule of law. Its work
helped to set a professional standard for the post-war German judiciary.

ThelIMT, along with other military commissions, served as part of the
bridge from war to peace. The adherence to procedural requirements and
therule of law furthered the ends of reconciliation. The aternative—expe-
dient process—would have furthered existing divides. The IMT was the
cornerstonein the development of alasting peace and the future friendship
between Germany and her former foes.1?!

6. Were the Sated Goals Accomplished?

If the efficient administration of post-conflict justice was the sole
standard by which to judge the IMT, it would be deemed a failure. The
process was lengthy, cumbersome in its multilateral development,'?? and
was a source of frustration for its contemporary architects.*?®> Though the

120. There were, however, some prosecutions based upon membership in organiza-
tions coupled with other subsequent crimes. No convictions were based solely upon mem-
bership before the IMT, but some convictions were based upon memberships in various
organs of the Nazi establishment in which the accused was acquitted of the other substan-
tivecrimes. Thus, the* membership” crimewas astocking-stuffer charge added to the other
crimes charged. Those simply determined to be members of organizations found criminal
were processed through an administrative procedure called Spruchkammern, which was
conducted outside of Control Law No. 10 and was a component of the German de-Nazifi-
cation program. Id. at 16-17.

121. Scholars have argued that the process of German introspection brought about
by thetrials of war criminals played an important role in setting the stage for the successful
implementation of the Marshall Plan and the subsequent transformation of Germany into
an American ally. Wendy Toon, Genocideon Trial (2001) (book review), available at http:/
Jwww.ihrinfo.ac.uk/reviews/paper/toonW.html.

122. This process required close negotiations with the Soviet Union, which could
prove difficult because of language and cultural differences. With work these differences
were successfully overcome. See Francis BipbLE, IN BRIEF AuTHORITY 427-28 (Doubleday
1962), reprinted in MaRrrus, supra note 104, at 246-48.



118 MILITARY LAW REVIEW [Vol. 176

writings of the day demonstrate that while efficiency was of concern to the
planners, it was secondary to the need to establish the legitimacy of the
court and to provide a method of accountability that served to further the
restoration of peace and reconciliation.

From this standard, the IMT was a success. The IMT was hot asys-
tem of post-conflict justice that was conducted aongside the reconstruc-
tion of Germany; it was afundamental process in the restoration of peace
in Germany. Though other methods of justice may have served the needs
of punishment of the wrongdoer in a more efficient manner, many would
have failed to complement the overall reconstruction efforts or may have
been overly detrimental to the ultimate goal of reconciliation of the bellig-
erents. While Winston Churchill’s summary execution proposal would
have been efficient, it would have set a poor standard for the future and
damaged the fragile relationship that existed between the victor and the
vanquished.’?* Other methods, such as secret procedures or sole reliance
on national military commissions, would have lacked the signs of interna-
tional cooperation that helped provide athin layer of legitimacy to an oth-
erwise novel approach to thetrial of international war criminals.

The ultimate sign of success has come with the passage of time.
Though modern writers are split on issues related to the fairness of the pro-
cedures and the overall efficiency of the process,'? there can be no debate
that the reconstruction of Germany after World War 11 established the

123. For agood discussion of theinitial difficulties of getting the major Allied parties
on board for asingle judicia solution, see William J. Bosch, JupgMENT oN NUREMBERG 26-
27 (1970). Bosch discusses the range of approaches considered from “catch-identify-
shoot,” id. at 24, to “drumhead court-martials without any involved legal procedures,” id.,
to a“program of international trials,” id. at 26.

124. The German people of the day were becoming increasingly acquainted with the
brutality of America’'s World War 11 aly, and their aly in their invasion of Poland, the
Soviet Union. Charles Lutton, Salin’s War: Victims and Accomplices, 20 J. oF Hist. Rev.
(2001) (reviewing NikoLAl ToLsToY, STALIN's SECRET WAR (1981)), available at http://
www.vho.org/GB/Journa s/JHR/5/1/L utton84-94.html.  Although the Soviet Union partic-
ipated in the IMT, the broader roles taken on by the United States in their zone of occupa
tion and that of the Soviet Union marked a stark contrast even before the construction of
theBerlinwall. Kurt L. Shell, From* Point Zero” to the Blockade, in THe PoLiTics oF Post-
WAR GERMANY 85, at 85-86 (Walter Stahl ed., 1963). Though perhaps impossible to quan-
tify, there can be little doubt that the stark contrast in approach that the United States and
Britain took toward a conquered Germany played a significant role in keeping the German
people predominately behind the West during the Cold War with the Soviet Union.

125. Seegenerally Marrus, supra note 104.
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foundation for the longest period of peace in the history of modern
Europe.*?® The IMT was paramount to the formulation of this success.

The IMT met its goasin a difficult environment and was successful
in both the short and long term in its contribution to alasting peace. The
establishment of the IMT also helped to forge the way for the creation of a
similar tribunal in East Asia. Though many of the issues facing that Tri-
bunal were similar to those faced by the IMT, the Tokyo tribunal also faced
an exceedingly difficult cultural environment. While it was necessary for
the IMT to establish its legitimacy among the German population, its abil-
ity to do so was enhanced by many common cultural attributes among the
victors and the vanquished. The Tribunal sitting at Tokyo, however, had
to establish its legitimacy within a governmental and legal order alien to
Western conceptions of justice. Because of thisimportant distinction, the
International Military Tribunal for the Far East (IMTFE) yields very valu-
able lessons for today.

B. IMTFEY’

[F]or a catalogue of depravity and wholesale violations of the
law of war, one really should examine the Tokyo Trials.128

1. Sated Goals of the IMTFE

Aswith the IMT in Nuremberg, the IMTFE in Tokyo was one part of
an overall program to reintegrate the conquered into civil society. Unlike

126. See, e.g., Toon, supra note 121.

127. The primary source materia for the Tokyo Trials can be found in the transcripts
of the International Japanese War Crimes Trial, which comprises 209 volumes of text plus
exhibits. The Judge Advocate Genera’s School, United States Army, in Charlottesville,
Virginia, has a complete set. The transcripts, however, are intimidating and very difficult
to navigate. When undertaking research into the area, one should locate alibrary with R.
John Pritchard’s The Tokyo Major War Crimes Trial: The Records of the International Mil-
itary Tribunal for the Far East (1998), or in the alternative, Pritchard's earlier work, The
Tokyo War Crimes Trial: The Complete Transcripts of the Proceedings of the I nternational
Military Tribunal for the Far East (Garland 1981). The 1998 citation with its excellent
annotation is a great resource for gaining access to the wealth of information contained in
the transcripts of the IMTFE. Citations to the transcripts contained herein are to the pri-
mary source, however.

128. H. Wayne Elliott, The Nuremberg War Crimes Trials CD-ROM, 149 MiL. L.
Rev. 312, 316 (1995).
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Germany, however, Japan had never developed many of thelegal traditions
found in other Axis countries before the outbreak of war. Lawyers were
low-level functionariesin alegal hierarchy with little concern for individ-
ual liberties or civil rights.'2® A primary objective of American foreign
policy after the surrender of Japan was to develop a respect for the rule of
law and human rights among the citizens of Japan. The pacification of
Japan was to include acomplete disarmament and policiesto encourage“a
desire for individual liberties and respect for fundamental human
rights.” 1%

The scope of the IMTFE was broader thanthe IMT inthat it had juris-
diction over atrocities committed during three distinct phases of Japanese
aggression: the Manchurian Incident (1931); the“ Chinalncident of 1937-
1945”; and Japanese operations in the Pacific during World War 11.13%
Unlike the IMT, however, the hearings spanned years not months, and
were amgjor consumer of post-war funds and resources. At its peak, the
IMTFE employed about 230 translators, 237 lawyers, and consumed
nearly twenty-five percent of all of the paper used by the Allies during the
occupation of Japan.'3? This unprecedented dedication of resources to
post-conflict justice demonstrates the degree of importance that the
Supreme Commander and the governments of the respective Allies placed
on this aspect of societal reconstruction.

After the surrender of Japan, General of the Army Douglas Mac-
Arthur was designated as the Supreme Commander for the Allied Powers,
and on 6 September 1945, the civilian leadership of the United States del-
egated to MacArthur very broad powers. MacArthur’s powers were clear:
hewasto bethe head of the Japanese state during its occupation with “[t]he
authority of the Emperor and the Japanese Government to rule the State . .
. subordinate to [him] as Supreme Commander for the Allied Powers.” 133
Notwithstanding this great delegation of authority, there was also a pro-
found concern for the immediate normalization of domestic governance
within this new social paradigm imposed upon Japan. The architects of
post war-Japan made it clear that General MacArthur was in law and fact

129. 1 PoLiTicAL ReoRIENTATION OF JAPAN 190 (1949).

130. United StatesInitial Post-Surrender Policy for Japan (Aug. 29, 1945), reprinted
in OccuraTioN oF JArAN—PoLIicY AND PROGRESS, supra note 29, at 73-74.

131. 2 THE Tokyo MaJjor WAR CriMEs TRIAL, supra note 127, at xxiv (1998).

132. Id. at xxv.

133. Authority of General MacArthur as Supreme Commander for the Allied Powers
(Sept. 6, 1945), reprinted in OccuraTion oF JAPAN—PoLIcY AND PRoGRESS, supra note 29, at
88-89.
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the Supreme Commander, but they also directed that “[c]ontrol of Japan
shall be exercised through the Japanese Government to the extent that such
an arrangement produces satisfactory results.” 134

From the beginning of the occupation of Japan, Japanese officialsand
citizens were integrated into the operation of the Japanese occupation,
which could be caled “the Japanese experiment.” Although many of the
procedures and goals for Japan reflected those being developed as part of
Europe’s reconstruction, the challenges that faced General MacArthur
eclipsed those faced in the European theater.13> Specifically, Germany was
forcibly reintroduced to the rule of law, democracy, and respect for indi-
vidua rights. Germany was brought back onto a long path leading to the
creation of modern liberal democracies that can be traced back to pre-
Socratic thought.'%¢ For Japan, the path to liberal democracy began with
the sound of atomic thunderclaps followed by the arrival of General Dou-
glas MacArthur.

Thekey to the success of this experiment was the exposure of the Jap-
anese population to the rule of law as exercised by regularly organized tri-
bunals bound by rules of procedure and burdens of proof. Though the
horrors that the Japanese visited upon uniformed prisoners of war eclipse
those perpetrated by other Axis powers both in scope and savagery,'3” Jap-
anese soldiers would nonetheless be given procedural protections similar
to those of the IMT.138 Contrary to the summary executions initially envi-
sion by Winston Churchill for major German war criminals,'3 they were
to receive their day in court before the IMTFE as well as other national
military commissions.

The willingness of the victors to adopt such procedures with an
enemy that routinely tortured, maimed,'*! and even ate their prisoners of
warl#? stood in stark contrast with the administration of executive author-
ity previously known to Japanese imperial subjects.!*® Thiswillingnessto

134. 1d.

135. See supra notes 50-58 and accompanying text.

136. William Thomas, The Roots of the West (n.d.), available at http://www.objec-
tivistcenter.org/articles’'wthomas_roots-west.asp (last visited June 3, 2003).

137. Elliott, supra note 128, at 316.

138. Compare supra notes 68-105 and accompanying text, with infra notes 156-87
and accompanying text.

139. See supra note 38 and accompanying text.

140. Development of Palicy Through Allied Cooperation, reprinted in OccupaTioN
oF JaAraN—DPoLicy AND PROGRESS, supra note 29, at 28-29.
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substitute alegal process for passionate vengeance brought the actions of
the Supreme Commander in conformity with the new society that the
United Statesand her Allieswished to createin Japan. General MacArthur
saw his mission as no less than the establishment “upon Japanese soil a
bastion to the democratic concept.”1** The use of summary procedures
would have compromised this unprecedented objective.

Though antithetical to the mission of the Allies, summary procedures
and show trials were not alien to the Japanese criminal justice system in
the years leading up to World War Il. Japanese criminal defendants were
provided hearings, but rather than providing the accused with due process
of law, these trials served more to ratify confessions obtained by police
investigators. In other cases, especially with “thought criminals,” trials
werereplaced by brutal summary executions.1* When trial was necessary,
however, police often would resort to cruel methods of torture to ensure
confessions. These methods included inserting needles under the finger-
nails of suspects, crushing fingers, beating thighs, and piercing eardrums,
to name a few.*® Torture of female communists appeared to be at the
hands of sexual sadists.’*’ Such extreme measures were accepted by the
government, as in the words of a police training book of 1930s Japan:

141. The techniques used by the Japanese to impose POW camp discipline seemed
only to be limited by the creativity of their capturers. Techniquesincluded: “exposing the
victim to the hot tropical sun for long hours without headdress or other protection; suspen-
sion of thevictim by hisarmsin such amanner as at timesto force the arms from their sock-
ets; binding the victim where he would be attacked by insects. . . [, or] forc[ing the victim]
to run in acircle without shoes over broken glass while being spurred on by Japanese sol-
dierswho beat the [victim] with rifle butts.” United States and Ten Other Nationsv. Araki
and Twenty-Seven Other Defendants, 203 Trans. Int’l Jap. War Crimes Trial 49,702-03
(1948) (extract from Tribunal’s Judgment). The Tribunal went on to find that the Japanese
routinely included mass execution as collective punishment, often executing membersfrom
the same prisoner group as any POW that successfully escaped. Id. at 49,702-04.

142. A challenge for post-war prosecutors of the day wasto find theories they could
use to prosecute savagery of the nature that the Japanese inflicted upon others. The Aus-
tralians included within their definition of “war crimes’ two acts particularly unique to the
Japanesein the modern history of war: cannibalism and “ mutilation of adead body.” PHiLip
R. PiccicaLLo, THE JAPANESE ON TRIAL: ALLIED WAR CRIMES OPERATIONS IN THE EAsT 128-29
(1979). These crimesthen were charged intheinitial salvo of Australian military commis-
sions. Id.

143. The New Constitution of Japan, in 1 PoLiTicAL REORIENTATION OF JAPAN 82, 82-
84 (1949). The Japanese subjects were not exposed to notions of liberal democracy and
experienced lifein atotalitarian regime in which “rights and dignity of the individual, and
economic freedom . . . [had] never before been known.” Brigadier General Courtney Whit-
ney, The Philosophy of Occupation, Introduction to 1 PoLiTicAL REORIENTATION OF JAPAN
XVii, XX (1949).
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“Unlike a murderer, who Kills only one or perhaps several people, and
there it ends, thought criminals endanger the life of the entire nation.” 148

It is from this legal environment upon which the IMTFE was to be
superimposed. It isalso against thisbackdrop that one must consider mod-
ern criticism of the Tribunal itself.14® Evaluating the effectiveness of the
IMTFE isnot possible without considering the legal landscape upon which
it was grafted.

Thus, theimportance of the process set into motion by the Allies can-
not be understated because it harmonized several competing goals for the

144. General of the Army DouglasH. MacArthur, Three Years, in 1 PoLiTicaL ReoRI-
ENTATION OF JAPAN V, V (1949). The words and philosophy of General MacArthur ring true
today as the United States faces malignant regimes whose populations have significant
underlying cultural differences from modern Western democracies. General MacArthur
saw the creation of ademocratic “ bastion” in Japan as a substantive retort to the “fallacy of
the oft-expressed dogma that the East and the West are separated by such impenetrable
social, cultural and racia distinctions as to render impossible the absorption by the one of
theideas and concepts of the other.” Id. at vi. Those considering the fate of failed and fail-
ing states should eval uate the reconstruction of Japan and its success before rejecting sim-
ilar efforts solely on the basis of impossibility. A minority of academic scholars of the
Middle East argue that the United States should ignore the naysayers and impose modern
reformsin Irag, unilaterally if necessary. For an excellent discussion of this provocative and
unapolo