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FEDERAL COURT REVIEW OF COURTS-MARTIAL 
PROCEEDINGS: A DELICATE BALANCE OF 

INDIVIDUAL RIGHTS AND MILITARY 
RESPOA'SIBILITIES* 

By Donald T. Weckstein" 

Finality in the criminal lato has become an increasingly 
lesqpreeise term. Within the militury today, the "final" 
rezliew of a court-marttal m y  not come until the United 
States Supreme Court has reviewed a soldier-dejendant's 
habeas corpw application. The author emmines the in- 
creasingly significant topic of jedernl civilian court re- 
view of court-martial proceedings. Among topics dis- 
eicsaed ~ r i e  the type of action brought, the neture of the 
challenge to the mditary proceeding, and the extent to 
which potential military relief m w t  be exhausted .  In 
concluding, the author of fers  his solution to the difficult 
question: Under what circumstances should a civilian 
court taterfere with n military criminal detemination? 

I .  THE SITUATION 
Upon graduation from college, Charles Able Baker wa8 ac- 

cepted to attend graduate school. But his draf t  board did not 
concur, and he soon found himself as Private Charles A. Baker, 
United States Army. His already existing doubts about American 
foreign and military policy were deepened by his basic training 
experience and he became convinced tha t  the road ta  peace was 
not a military highway. Accordingly, he spent a good many 
of his off-duty hours with FARCE (Free American Riflemen 
for the Cause of Eros) trying to live up to their motto: "Make 
love not war!" On one Saturday afternoon he participated, in 
uniform, in a "peace-parade" on post and carried a sign tha t  
read: "Get the U S  Imperialists Out of Viet Nam!" That evening 
the military police found Baker smoking marihuana in his bar- 
racks. When apprehended, Baker did not resist but instead kissed 
the M.P. on the ear. 

Private Baker was charged with (1) violation of Article 92 of 
the Uniform Code of Militarv Justice (UCMJ) in tha t  he . .  

'The opiniond and conelvsiona p'esented herein are thode of the author 
and do not neceraariiy represent the views of The Judge Advocate General's 
School or an" other mvernmentai ssenev. 

**Pmfe&r of Law, Univeraity 07 Conneetieut: Major, IAGC, USAR 
' A r t .  92, U ~ i r n n r  Coon OF M ~ L ~ T ~ U L Y  JLSTICE [hereafter cited SB UCMJ]. 

The UCMJ is eodifled m 10 U.S.C. SI 801-040 (Supp. IV, 1909). 
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54 MILITARY LAW REVIEW 

failed to obey a lanfu: general order prohibiting military per- 
sonnel from participating in aemonstratians ivhile in uniform; 
( 2 )  violations of Article 131, LCMJ, in that ( a )  he uttered 
statements which xwre disloyal to the United States,' ( b )  he 
possessed and used marihuana, and ( c )  he committed an in- 
decent assault on the R1.P.' 

After an Article 32 inrestigation, the commanding geneial 
referred the charges for trial by a general court-martial. Pnrate 
Baker requested that he be represented bk- a Private Oliver 
Ames, a recent graduate of Harrard Law School who also had 
been drafted and at  the time uas undergoins basic training a t  
Fort  Mudd. The commanding general determined that Private 
Ames !vas not available to serve as counsel, and appointed Cap- 
tain Sovice from the post staff judge advocate's office to serve 
as defense counsel. Captain Nonce was himself a recent la\\- 
school graduate who had never befare tried a case, civilian os 
military. Baker testified ~n hi8 o a n  defenae, and on crass-exami- 
nation, the trial counsel, in order to impeach Baker's testimony, 
inquired whether or not it i v a ~  true that Baker had engaged in 
several acts of fornication with ~ a r l o u s  females drumg the past 
six months. There was no objection and Baker answered that 
it was true. 

The court-martial found Baker guilty of ail charges and spec- 
ifications and sentenced him to two years confinement a t  hard 
labor, forfeiture of all pay and allowances and a dishonorable 
discharge. 

Before a court of military review appellate-defense counsel ' 
contended that the findings and sentence were erroneous be. 
cause: (1) Article 134 was unconstitutionally vague: (2) Baker's 
First Amendment rights to freedom of speech and expremon 
were violated by ( a )  the order prohibiting participation of uni- 
formed military personnel in public demonstrations, and ( b )  
the prohibition of statements critical of the United States gor- 
ernment or its policies: ( 3 )  Kissing a male on the ear did not 
constitute indecent assault: ( 4 )  I t  w.8 prejudicial error to  admit 
impeachment evidence concerning Private Baker's sexual mis- 
conduct; ( 5 )  The sentence was too severe. The court of military 
review approved the findings and sentence rejecting all conten- 

'Art .  134, UCMJ; YAXUAL m~ COLRT~.MIRTUL, UX!TEC STATES. 1 ~ 6 8  
(REITSED EDITIOK) [hereafter cited BJ P C I ,  19681. p.  A6-21. Specificatm 
1 9 0  -"" 

' I d .  st P .  A 6 2 2 ,  Specifications 144, 141. 
' I d .  at 8 213f(21, PP. 2 b 7 S :  A€-20. Specifications 128 
'Pursuant ta Art  70, UCIIJ. 
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tions an their merits with the exception uf number ( 4 )  which 
they refused to consider because trial defense counsel had not 
objected to  the evidence. No further military appellate review 
was requested by the Judge Advocate General or Private Baker.l 

After Baker served eighteen months of his sentence, he was 
released from confinement. He then brought an action in the 
United States Court of Claims for back pay and allowances on 
the ground that the findings and sentence adjudged in his court- 
martial were erroneous and void. In support of his contention, 
his civilian counsel alleged the same fire errors t ha t  appellate 
defense counsel had urged before the court of military review, 
and added: (6) The court-martial lacked jurisdiction over the 
offenses charged because they were not service connected: (7 )  
Baker was denied his constitutional r ight to  counsel by (a) 
the refusal to  grant Baker's request to permit Prixwte Ames to 
act a s  defense counsel a t  the court-martial, and ( b )  the inade- 
quacy and incompetence of Captain Novice, the appointed defense 
counsel. 

The questions raised by Baker's suit a r e  illustrative of the 
many problems confronting the courts in their attempt to safe- 
guard rights of individual servxemen without unduly interfering 
with the special requirements of military service. Among the 
issue8 are: (1) What jurisdiction, if any, do the civil courts 
have to review military proceedings? ( 2 )  What civil remedies 
may be invoked to obtain such review? (5) What military rem- 
edies must be exhausted before relief may be sought from the 
federal courts? ( 4 )  What types of errors committed by mili- 
tary tribunals are subject to civil court review? ( 6 )  What is the 
scope of such review by the civil courts? (6) To a h a t  extent 
are the constitutional rights of servicemen limited because of 
their military status? The importance of these issues to our 
legal order and to the nation has become increasingly apparent 
with the continued conscription of large numbers of our youth 
in order to fight an unpopular war and support questioned 
foreign and domestic policies. This concern has manifested it- 
self in a rash of recent court adjudications and legislative and 
executive actions concerning the ngh t s  and obligations of se- 
lective service registrants and military personnel. This article 
u i l l  explore the law, policies, and developments regarding a 
number of these issues with the objective of formulating appro- 

'Additional levi- WBQ possible by a petition to the Court of Military 
Appeala. See Art. 6 7 ( b l  (e) .  UCMJ. 
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priate standards for their resolution in cases like that af Charles 
Able Baker and thousands of citizen-soldiers like him. 

11. THE SATURE AND STATUS O F  THE 
MILITARY JUSTICE SYSTEM 

The American soldier from the Revolution to the present has 
been subject to a system of rules and regulations administered 
by military authorities to maintain discipline, honor and security 
within the armed farces: The American adaptation of the 
Articles of War, largely based on international custom and Brit- 
ish precedent, w s  contributed to by many of our leading pa- 
triots and statesmen including George Washington, John Adams, 
and Thomas Jefferson.' From the beginning it included the in- 
stitution of the courts-martial to exercise criminal jurisdiction 
aver those subject to the Articles. The present Uniform Code af 
Military Justice erolved in response ta the criticisms and ex- 
perience of the large, predominantly civilian recruited and can- 
scripted, modern armed forces of World War II.* 

The aim Of the UCMJ was to balance maximum military 
performance with maximum justice.Io But because of the need to 
achieve the former, it has often been thought necea8ary to sacri- 
fice a degree of the latter. Thus, Justice Black has stated that 
military law "emphasizes the iron hand of discipline more than 
it does the even scale8 af justice" :> and that "[i ln the military, by 
necessity, emphasis must be placed on the security and order 
of the group rather than an the value and integrity of the indi- 

. W .  A Y C m  B S. WURFEL, MILITMI Law Uxom THE UNIIURM CODE OF 

(Id ed) i J. SXEDEYER, A BRIEF HISTORY or C o c ~ r s - h l a m u .  (1954) : W. 
WISTHRUP,  MILITARY L A W  B PRECEDENT 21-24 (2d ai. 1920) ; Fratcher, 
Presidential Powev to Rsgulote Yiliiary Jwtioe A Critical Study OJ 
Deeinons o i  the Court o i  Mihtow Ameale,  34 N.Y.U. L. REV. 861-64 (19591. 

'AYCOCS B NLRFEL, mpra, note 7 ,  at  10-11 (also notmg that John Ms?. 
shall served 88 a Deputy Judge Advocate ~n the Revolutmnary War) ; 
WIITBROP, auprcl, note 7 ,  at 21-22. See Sherman, The Chilirotion o i  Iliii- 

"See Burns Y. Wilson, 346 U S  137, 140, rch. den'd. 844 (19531; AYCOCX 
WURFEI., supra, note 7, at 14-15: S K E D ~ E R ,  supva, note 7, at  64-66. 

Sherman, note 8, mp7a. at  28-49. 
J. SFEDEXER, MILITARY JUST~CE UBDER THE U N ~ ~ R M  COOC 4 (1963) : 

Walker & Niebank, The Court o i  .*lihtery Appeaia-Its H i s t o r y ,  O ~ g a n i -  
lation and Opcretzon, 6 VAXD. L. REV. 228, 239 (1953) : Brorman, Foreword 
to the Synpoiium on .*ldrtond Justtea, ihe Court FIW than .*lost, 6 YASD. 
L. REV. 166, 161 (1953). 

MILITUIT JC'STICE 9-15 (1965) ; 1 MOORE'S FEOERAL PRACTICE para 0.6 [I] 

tand LOW, 22 MAIPE L REV. 3 , s . ~  (197o). 

"Reid Y. Covert, 354 U.S. 1, 38 (1951) 
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vidual." L1 The special needs of the military were accorded con- 
stitutional recognition in the Fifth Amendment exemption of 
the land and naval farces from the requirement of a grand jury 
indictment,'3 and in the implied non-applicability of the right to 
a petit jury trial which is probably the primary difference today 
betveen a court-martial and a civilian court criminal trial." Given 
these asserted differences and recognizing the tradition of judic- 
ial self-government and specialized knowledge of the military, 
the civil courts have generally maintained a hands-off policy 
toward military trials. 

The judicial restraint also has roots in  the separation of powers 
doctrine. Authority over the military has been vested by the Con- 
stitution in Congress and the President. Congressional powers 
to "proi,ide and maintain a Navy", and to "make Rules far the 
Government and Regulation of the land and naval  force^"'^ 
provide the authority far the UCMJ. In addition, the President 
as "Commander in Chief of the Army and Navy",,# and pursuant 
to statutory authorization, exercises important functions in the 
military justice system such as prescribing the rules of proce- 
dure and modes of proof set forth in the Manual for Courts- 
Martial,'? establishing maximum punishments for offenses under 
the Code,'b and approving sentences of death and those involving 
a general or flag afficer.18 

The provisions of the Constitution, according to an  early Su- 
preme Court case, 

" Id .  a t  30. See a!m O'Cailahan Y. Parker, 896 U.S. 258, 265-266 (19601 ; 
Warren, The Bill o /  Rinhta and the Military, 81 N,Y,U. L. REV. 181, 182 
(1962) ; Frateher, supra, note 7, at 868-69; Morgan, The Backniaund o/ 
ths U n i t o n  Code of Mditav  Juatioe, 6 YAKD. L. Rm. 169, 114 (1063) 174: 
Comment, 18 YILL. L. R m  170 (1067). 

Id. at 22: Johnson 2). Sayre, I68 U.S. 100. 113-15 (1806) ; m e  Kurt8 2). 

Moffitt, 116 U.S. 487, 600 (1885). Sse Ex parte Quirin, 317 U.S. 1, 39-45 

"Reid 9. Covert, 364 U.S. 1, 21-32 (1067);  Whelehel 2. McDonald, 340 
U.S. 122, 1 2 6 2 1  (1960);  aee Ex parte Quirin, 811 U.S. 1 (1942).  
" U S  COXST. Art. I ,  8 8, cis. 1, 12, 18, 14. Congress LB aiio given the 

power in Article I, Seetion 8 ta define and punish feiames eommitted on the 
high seas and offenses against the iaw of nations (el. lo) ,  ta deciare T V B ~  
and make rvlei eoneeming captures on land and w ~ t e r  (cl .  11) to pro- 
vide far calling forth the Militia ta execute the laws of the Union, auppreas 
lnlurreetlona and repel invaiioru (el. 16). and to provlde for organizing, 

'ng the Militia, and for governing such part of them 
B L ~  may be employed in the %erviee of the United States (el. 16) .  

COXST. Art 11, D 2. See lenera!ly Frateher, note 7, bupre, on the 
extent of the Preaident'e power over military imtice. 

(1942). 

' .UCMJ, Art36 .  

Is UCMJ, Art. 71. 
MCM, 1060, Pam 127, UCYJ. Art. 56. 
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show tha t  Congress has the power t o  provide for the trial and 
punishment of military and naval offenses in the manner then and 
now practiced by clr i l rzed ns t ion r ,  and tha t  che poner to do BO is 
given without an? emneetion between it and the 3d ~ r t l e l e  of 
the Comtitutm-. defining the ;udieial poaer  of the United S ta te r ;  
indeed tha t  the two powers are entirel) independent of each a ther '  

Accordingly, It 1s generally recognized that courts-martial are 
not courts exercising judicial power of the United States under 
Article Three of the Constitution,'- bur are tribunals created 
under Article I and under control of the political branches of 
go\-ernment, Congress and the Piesident.' Consequently, the Su- 
preme Court and other Article I11 courts traditionally have not 
exercised any supervision or review m e r  the decisions of military 
tribunals acting within their jurisdiction <' The Supreme Court 
stated in 1885 tha t :  

Courte-maitial  form nn par t  of the judicial axstem of  the Cnited 
States,  and their  proceedings, wthm the limits of their  iunndie- 
fion, cannot be controlled or revised by the cmii eourfe *' 

In 1953, Chief Justice Tinson, supported by a t  least a plurality 
of the members of the Court,? reiterated tha t :  

Military law, like state law, 13 B jurisprudence which exists separate 
and apar t  from the law whrch governs m our federai judicial 
establishment Thia Court has played no role ~n its development. 
\+e have exerted no avperrisory power over the courts uhich enforce 
I t :  the rights of men in the armed forces must perforce be eondi- 
t imed t o  meet certain or ernding demands of diieipline and 
duty, and the c l j i l  caurta are not the agercies which m u i t  de- 
termir.e the precise balance to be ?truck in thia adiurtment. The 
Framers e x ~ r e ~ ~ l ~  ertrusted tha t  task t o  Conereas. 

-'Dyne% V .  Hoover, 6 1  U.S. (20 How.) 66, i 9  (1867! 
=Sea Kvrti 9. Mlafitt. 116 U.S. 487, 500 (1886), Altrnaxer L. Sanford. 

148 F. 2d. 161, 162 (5th Cir. 1945)  : United States L. Long, 2 U.S.C.M A.  
60, 6 C.M.R. 60 (19621, 1 MOORE'S FEDERAL PRACTICE Para 0.5 [I]. [21 

See Whelchel 1. >LeDonaid, 340 U S  122, l l i  (1950!: Dynes .. Hoover. 
( 2 d e d . )  

61 U.S. ( 2 0  x0w.i 66, az (18571, comment,  13 \-ILL. L. RE). in 176.~7 
, , o n - 3  ,."",,. 

" S e e  Gusik Y Sehdder. 340 U.S 123. 132 ( 1 9 6 0 3 ,  Hiatt 9. Broun, 339 

See also S. RLP. So. 806. 90th Cons., 1st  Sear. 2 (1967) : The Court of 
Mldrtary A p ~ e a i r  la intended t o  be "the ciwilan iupervlbor of the admmr- 
tration of ml i ta ry  iuctiee and the final interpreter of the requirements of 
military law:' 

Three judges cancurred in the Chief Juariee'a opinion, Burna II Wilson. 
346, US. 137,  138. r i h .  den'd,  844 (18631. Two judges cancurred in the 
r e ~ u l ~ ,  id. at  146, two dissented. id. a t  160, and Juatiee Frankfurter decllned 
to adjudicate the merits and vrged reargument. d .  a t  148. 844 Xone of the 
separate op.manr took expileit exception to the part of the Court's opinion 
Quoted ~n the text 

6 

U.S. 103. 111 ( 1 9 6 0 ) ;  united s ta tes  crlmieg, 13: u s .  147, 150 (18901 

" K u r t z  II. \Ioffitt, 115 U.S. 487, 600 (1885). 
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Indeed, Congress has taken great care both to define the right8 of 

ma>- necessitate some modification of the traditional v i w  Ale 
though for purposes of convenience and economy the CMA is 
located in the Department of Defense,:' tha t  court is nou rec- 
ognized as a "court established by Act af Congress" within the 
meaning of the All Writs Act,?# and thus able to grant extra- 
ordinary w i t s  necessary or appropriate in  aid of its jurisdic- 
tiomin Congress, in 1968, amended the Code to specifically pro- 
ride that the Court of Military Appeals was "established under 
article I of the Constitution of the United States and located 
fa r  administrative purposes only in the Department of Defense." "' 
The purpose af this provision was to make i t  abundantly clear 
that the CMA nas a court, and not an administrative agency, 
and tha t  It had the power to determine the constitutionalit? of 
provisions of the Manual for Courts-Martial or other executive 
regulations." Whether these developments uill induce the Su- 
preme Court to exercise supervisory power over the CMA re- 
mains to be seen, but, as matters presently stand, the separate 
and autonomous nature of the military system of justice con- 
tinues to be recognized and guides the extent to which federal 
civil courts inquire into the propriety of military proceedings. 

111. METHODS A S D  SATURE OF CIVIL 
COURT RETIEW 

After providing a carefully constructed system of caurts- 
martial and appellate reweiv, the Uniform Code of Military 
Justice states in Article 7 6  tha t :  

=Burns  Y. Wilson, 346 U.S. 137. 140, reh. den'd. 844 (1553). 
Art  67.  UCMIJ. 
Id. 
28 C.S.C. & 1651 (1864) 
United States U. F r m h h o l i ,  16 U 150. 36 C.11 R. 306 (18661. 
avd, Gale Y. United States,  17 r 
'y 8 .  Resor, I7 C.S.C.hl.A. 135, 3 

C.S. 1045 (1568) : United States Y .  Bevilscqua. 18 U S.C 1I.A. 10. 38 C.M.R. 
10 (19683. The C l l A  has been stated to be a apeem1 l eg ids f~ve  court and not 
an administrative agency. S h a r  v, United States,  205 F.2d 811. 813 (D.C. 
Cir. 15541. See n o f e ~  31, 32 and 5 5  in j iu .  

" A r t .  67. UCIIJ, 8 1  amended by Pubhe Law 50-340 8 1. 32 rtat ,  178 
(June 15, 1568).  

H. Rep. No. 1430 to accompany S .  2834. Armed Serwees Committee. 
50th Cong. 2d S e w  (1868). 2 U.S. CODE COID. & ABM. NEWS 2063, 2054 
(1868) An attempt to g r a n t  the  judges life tenure was rejected b )  the 
Senate Id. at 2054-55. 
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The appellate review of records of trial provided by this chapter,  
the pmceedinga, findings, and aenteneea of courts-martial as sp- 
proved, reweaed ,  OT affirmed BE required by this chapter,  . . , are 
final and conclusive. Orders publishing the prweedings a i  cowt i -  
martial  and all action taken P Y ~ B U Q ~ T  to such proceedings are 
binding upon all departments, courts. agencies. and officers of the 
United States. . . .I' 

The United States Court of Claims recently concluded in re- 

The "fin~lity" p~owsmn of the Uniform Code . . does  nor 
spect to Articie 7 6  of the L'CMJ tha t :  

make the military appellate court t ru ly  final." 
Humpty Dumpty has said tha t :  

"When I use B word, . . . [i]t means just  what I chaaae it  
to mean,- neither more nor less." "The guertian is ,"  said Alice, 
"whether YOU can make words mean so many di feren t  things." "The 
question is: said Hvmpty Dumptl-, "which IS to be mas te-  
that's ail." .. 

Since the Supreme Court i s  right because It is final (not 
necessarily final because i t  is right) ,  i t  follows tha t  on questions 
concerning the meaning of statutory standards of renewability 
of court-martial proceedings, that Court i s  to be master, subject, 
of course, to further congressional enactments, which, in turn 
will be subject to interpretation by the Court. 

I t  is apparent tha t  the conclusions of the Court of Claims 
regarding the lack of conclusiveness of the "finality" provisions 
of Article 76 and previous similar statutes is well supported bs- 
legislative history and a long iine of Supreme Court and ather 
federal decisions. I shall attempt to trace the history of the 
judicial refinements and exceptions ta the concept of military 
finality, to examine their current status, and to ew.1uBte their 
future role in military and federal jurisprudence. 

A. DIRECT REVIEW 
A succinct observation of Colonel Winthrop continues to cor- 

rectly express both the law regarding direct rerie>v.ability of 
courts-martial proceedings and Its rationale : 

[Tlhe  cmrt.mamai being no par t  of the Jvdlciary of the nation. 
and no statute having pisced if ~n legal relation therewnth, lis 
proceedings are not subpet  t o  be directly reviewed by any federal 
courr, ei ther by certiorari. writ  a i  error, or otherwme , , , * 
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Thus, as we have seen, the creation of a system of military 
justice separate and apart  from the Judicial Article of the Con- 
stitution excludes military tribunals from the supervisory nu- 
thority which the Supreme Court exercises over the federal ju- 
dicial system. Since Congress has not conferred any power an 
the Article Three courts to re\,iea the determination of military 
tribunals, it  has been generally recognized that  the Supreme 
Court will not directly re\,ien a decision of a court-martial or 
other military tribunal.d' An 1864 Supreme Court opinion, noting 
that  i t  had only such original jurisdiction as was vested by 
Article Three af the Constitution and that  its appellate juris- 
diction was subject to the exceptions and remiations enacted 
by Congress, concluded that  it lacked original jurisdiction to 
issue a writ of habeas corpus and possessed neither original nor 
appellate jurisdiction to issue a writ  of certiorari to review or 
revise the proceedings of a military commission.da In  a subsequent 
case, however, the Court clearly held that  it had authority, in 
aid of its appellate jurisdiction, to issue a writ of habeas corpus, 
aided by a writ of certiorari in review of a lower court's denial 
of habeas corpus relief sought by a petitioner in  military CUB 

tody.'8 While this holding support8 the Court's jurisdiction to 
review collateral attacks upon courts-martial proceedinps,'o there 
has been no retreat from the Court's refusal to entertain a 
petition for a writ of certiorari to directly review decisions of 
military tribunals." 

Congress has given the Supreme Court, as well as the lower 
Federal courts, authority to "issue all writs necessary or appro- 
priate in aid of their respective jurisdictions and agreeable to 

"See  In re Yamashita, 327 U.S.  1, 8 (18461; In re Vidal, 179 U.S. 126 
(1900) ; Ex parte Vailandighsm, 68 U S  (1 Wall.) 245, 261, 253 (18641; 
Gailagher 0. Quinn, 363 F.2d 301, 304 (D.C. Cir.) ,  oert. den'd, 385 US. 
831 (1986); United States 21. Ferpuson, 6 U.S.C.M.A. 38, 17 C X R .  64 
(1954);  W. AIC(ICK B S. Wmm~, MILITARY LAW USDER THE UN~FORM 
Cam OF MILITARY JCSTICE 15 (1955) : B. Fm,  C a r n ~ s . M a ~ ~ n ~  macncm 
AND A P P U  162 (18571 ; 1 MOORE'S FEDERAL PRACI~CE Para 0.6 [21 (2d ed.) 
[hereinafter cited a i  MOORE]. See 0180 Smith 21. Whitney, 116 U.S. 167, 177 
118861 
'-"E; parte Vallandigham, 68 U S  ( 1  Wall.) 243, 249-213 (1864). 
"Ex parte Yerger, 7 6  U.S. (8 Wsil.1 85 (1869). See Ayeoek, note 37, 

~upro,  at 317-325 for an extensive discussion of this and reiated eases. 
*Habeas corpus a a methad of collateral attack upon the jvdgmenr of B 

military tribunal i n  diieuaaed injm 
"In re Vidal, 179 U.S. 126 (1900); United States Y. Crawford, 15 

U.S.C.M.A. 31, 35 C.M.R. 3 (1964),  mtim /or I m ~ e  to  file petition la7 w n t  
of certiorari denied, 330 U.S. 9 7 0  (19611 ; sea In re Yamaahiu, 321 U S  1, 
8 (1943): Levy Y. Reaor, 11 U.S.C.M.A. 136, 37 C.M.R. 388 (19611, cert. 
dan'd, 889 U.S. 1049 (1968). 
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the usages and principles of law " Pursuant to this "All Writs 
Statute," the Court may issue such extraordinary writs as man- 
damus, prohibition, and Common Ian certiorari.*‘ While such 
authority includes the power to review a judicial determination 
not otherwise made reviewable by statute,** it has not been exer- 
cised where the lack of an exprew review provision was due t o  
an  intentional policy of Congress rather than to a failure to 
anticipate the need for  reviexv d 1  Accordingly, the Court has de- 
clined to employ the common Ian m i t  of certiorari ta directly 
review decisions of the Court of Military Appeals or ather mili- 
tary Likewise, the Court of Appesis for the District 
of Columbia, a court possessing judicial power under both Ar- 
ticle Three and Article One,'. has disclaimed jurisdiction to 
directly review decisions af the Court af Military Appeals.'I 

Nevertheless, as indicated in the quotation from TVinthrap, 
the nomeviewability of military judicial decisions is in part 
based upon the failure of Congress to provide otherwise. By 
virtue of its authority aver the military justice system, as well 
as its power to vest the jurisdiction of inferior federal courts 
and regulate the appellate jurisdiction of the Supreme Court, 
Congress could provide for direct appeal to such courts from a 
military tribunal.'* While it is true tha t  a military court does 
not exercise judicial authority under Article Three of the Can- 
stitution and that the Supreme Court may not take jurisdiction 
of an? case be)ond Article Three;' i t  i 6  also true that the 
Court can and does review judicial determinations of non-Article 
Three courts:l Reriew of state court decisions are the most ob- 

" 2 8  U.S.C. g 1651 ( 8 )  (1964).  
" E . p . ,  In ~e Cherwaod, 165 U.2 443, 461-62 !1807) See 

Beatty, 232 U S .  463, 466-68, 11914) : 6 JIOORE Pala 54 
Smith U. Whitnes.  116 U.S 167 (18861 leaving open the qu 
a writ  of  prohibition ma) issue t o  a court-martial 

"See authorities cited note 32, dupro 
* S e e  6 M O O R E  Para 64.10[2], [ 3 ] .  and authorities eiced 

41, 42, 68-68, and notes S4-66. 

U 
10 
est 

t 

nned Stater Y 

VI.  M I .  S e e  
)on of whether 

6 7 ,  and notes 

*See authorities cited notes 37 and 4 1  ~ ~ p 7 n .  
" O'Donoghue Y. L'nited Efster. 269 U S  516 (19331; g e e  Sational Yvlva l  

Ins. Co. Y. Tidewater Transfer Co., 337 U S 582 !1949), 1 JIooRt Para 0 4 
C WRIDHT. FEOEUL C o m r s  5 11 ( 1 9 6 3 )  

"Shaw v United States,  209 F.2d 811 (D.C Cir. 19641 
"See 1 EOORE Para 0.5[Zl: MILITARY J ~ S I ~ C E  J L R ~ ~ D ~ C T I O I  OF COLRTS- 

YARTIAL. DEPT OF THE ARMY PAMPHLET No. 27.174 11965), 20. 
"Muacrat b. United States, 219 U.S. 346 (1911) ,  Hadgran I. Boxerbank. 

8 U.S. 1: Craneh) 303 (1809); 1 M O O R E  Para 04[1], 0.7[21, C WRICBI. 
F E D E R I ~ C O ~ R T B ( ~ ~ - ~ . ~ ~ - ~ ~  11963) 

" E . g , ,  P a w  i.. United Stater,  323 U.S. 1 119441 (Cour t  a i  C la ims) ,  
Dvravrseav 8 .  United Staten, 1 2  U S .  I6 Cranch1 3 0 i  (1810) (terri torial  

10 
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vious example.*n Consequently, to  the extent that  a military tri- 
bunal performs judicial, rather than administrative, executive, 
political, or legislative functions, Congress could make its de- 
terminations subject to  direct review by the Supreme Court.'a 

That Congress has not expressly so provided i s  presently clear. 
Statutes providing for review by certiorari, appeal, and certified 
questions do not apply to the Court of Military Appeals or other 
military tribunals." Nor i s  a military court an administrative 
tribunal subject to judicial review under the Federal Adminis- 
trative Procedure A d 6 '  Whether the recent recognition of the 
Court of Military Appeals as a legislative court created under 
Article I will effect the direct reviewability of its decisions 
is a question which cannot now be answered with certainty. But 
i t  may be that the upgrading of the court will bring it a step 
closer to the scope of the supervisory authority of the Supreme 
court .  

B. OTHER A V E N C E S  O F  ATTACK 
1. InGeneva1 
Direct review or appeal, u-hile a common method of challeng- 

ing the correctness and validity of a judicial determination, i s  
not the exclusive remedy. Other avenues af attack are frequently 
available. Strictly construed, a collateral attack seeks a declara- 

e o u t ;  before i t  w~as constituted 88 an Article I11 court)  ; 1 MOORE Para 
0.4[11, P. 59, Para 0.7[2], pp, 260-61; C. WRIOHT, FEBEML COURTS 5 11 
(19631 i ci., National Mutual h a .  Co. Y.  Tidewater Transfer Co., 337 U S .  
I E l  11969, _ _ _  ~-..",. 

-Martin 2). Hunter's ksaee, 14 U.S. (1 Wheat.) 304 (18161; Cmhens %. 

Virginia, 13 U S  ( 6  Wheat.)  264 (1821); 1 MOORE Para O.G[G], 0.7[2],  
C. WRLOHT, FEDERAL COURTS $107 (196s). 

" I t  is assumed tha t  courts-martial  proceedings are potentially within the 
limits of federal  court iurisdietian specified in Article Three 8 8  "Cantro- 
veiiies to which the United Stater shall be a Party";  and It i s  possible tha t  
they may become, "Caaes, m Law and Equity, mis ing  under this Constltu- 
tion, the Laws of the United States,  and Treaties made, or which shall be 
made, vnder their  Authority. . . ." 

:28 T.S.C. 55 1252-1258 (1964) 
Shaw 9. United States,  209 F.2d 811, 818 (D.C. Cir. 1954): Goldstem Y.  

Johnson, 184 F.2d 342, 343 (D.C. Cir.1, orrt. din'd,  340 U.S. 879 (1960); 
B T O U ~ L Y .  Royall, 81 F. Supp. 767, 768 (D.D.C. 1949). apd,  (D.C. Cir. 1949). 
ceri. den'd, 339 U.S. 962 (1950). See also Arcocv & WVRFEL, note 37, supia, 
a t  15; MOORS Pars 0 5 [ 2 1 ,  5 U.S.C. 5 5  551 et. peg. and 5 U.S.C. 8% 701 et .  
seq. (Supp V 1970), formerly the Adminirtrafiue Proeedvre Act provides for 
judicial rewew of final agency actions unless statutes preclude judmal  
review or the action IS by law committed to agency discretion. UCMJ Ar t  67 
now expre~aly  provides tha t  the CMA I E  a legislative court: Art  76, 
precludes direct iudicial review; and seetian 2 ( a )  (21 a i  the Act exeludes 
from the operation of the Act "courts-marital and military eommisrmni." 

S e e  notes 31-32.8~~70, and ~ c e ~ m p a n y i n g  text. 
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tion of the invalidity of a judgment as a necessary incident to 
Some other requested relief:. Thus, the specific remedy sought 
by B petition for a writ of habeas corpus is the release of one 
person from the restraint of another: but the request is based 
upon the alleged invalidity of the cause f a r  restraint, far example 
a void court-martial judgment. Likewise, an action in the Court 
of Claims i s  naminaily concerned with an asserted right to back 
pay and allowances, but again the claim is based upon an allegedly 
void court-martial adjudged discharge or forfeiture. 

There are other methods of attack which are sometimes re- 
ferred to as collateral but also have elements of directness.cs An 
independent proceeding brought far the express purpose of at- 
tacking a judgment or the right to isme one, such as an equity 
bill f a r  injunctive relief or a writ of prohibition or mandamus, 
is of this nature. Such actions directly attack a court's pro- 
ceedings but sometimes have been considered collateral because 
they are normally commenced in a court other than that nhich 
rendered the judgment under attack. In addition, they share 
with t rue collateral attacks similarly limited grounds for over- 
turning the judgment, which do not include "mere error'' in the 
prior proceedings.l* To the extent that  civil court remedies are 
only available to attack B void judgment, there is no conflict 
with the provision making courts-martial findings, sentences, and 
proceedings reviewed pursuant to the Code final and binding.am 
Such a provision can only refer i o  actual proceedings and judg- 
ments and not t o  void ones, which presumably are of no effect 
v.hatsoever.e2 Thus, i t  is useful to consider together the various 
avenues of attack available in civil courts whether they are 
truly collateral or invalve independent proceedings directly at- 
tacking a court-martial judgment, as long as such remedies are 
only available to attack void or otherwise fundamentally de fec  
tive convictions.a9 

2. Civil Trespnss and Related Actions 
The Supreme Court's earliest consideration of a collateral at- 

tack on a court-martial conviction occurred in 1806 in Wise v. 

'.See F.  JAM^, JR., CNIL PROCEDURE E 11.6 (19651 : RESTATEUEZI OF 
JU=WMEXTS $11, Comment a (A.L.I.  19421. 

" I d .  Sss L. J A m ,  J c o I c r ~ L  Carmor. OF A D M I N I S ~ A T I ~ E  ACTION 153.65 
(Stu. ed. 1965) 

*UCMJ, Art. 76. 
"Sea D y n e  Y. Hoorei,  61 U.S. (20 Haw.) 65, 80-85 (18571. 
'See RESTAmMEhI. OF J U a i M E N T S  E 11 (A.LI .  1942) defining 8. void 

James, 'UP70, note 57, at 5 11.6. 

judgment a8 one subject to eollsteral attack. 
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Withers." Wise, a federal justice of the peace had been convicted 
by a court-martial and ordered to pay a fine. Withers, a col- 
lector of military fines, had seized certain goods of Wise to satis- 
fy  the fine. Wise brought an action of trespass against him fa r  
entering Wise's house and removing his goods. In  an opinion by 
Chief Justice Marshall, the Court held that  Wise, as a federal 
officer, v a s  exempt from militia duty and the jurisdiction of the 
court-martial over him, and concluded tha t :  

i t  is B prineiple, tha t  a decision of such B tr ibunal,  in B case 
clearly without ita jurisdiction, esnnot protect the officer who 
executes it. The Court and the officer BW all trespassers."' 

In three subsequent cases, the Court took jurisdiction of similar 
collateral attacks but denied the requested relief.lj The last of 
these cases, Dunes v. Hoover,*# decided in 1867, involved B tres- 
pass action for assault and battery and false imprisonment 
against a federal marshal n h o  had placed the plaintiff in  con- 
finement pursuant to an order of the President executing a n a w  
court-martial sentence. Although the Court, with one dissent, 
denied relief to the plaintiff upon a finding that  the court-martial 
had jurisdiction and that it was regularly convened and con- 
ducted, its opinion clearly reaffirmed the principle announced in 
Wise v. Withers. The Court stated that :  

When [a court-martial sentence is] confirmed, it is altogether 
beyond the jurisdiction or inquiry of any eiwl tribunal whatever, 
unless i t  a h d l  be ~n B esse in which the  court had not jurisdietioh 
over the subject matter or charge, or one in which, having juris- 
diction over the subject matter,  i t  haa failed to observe the rule8 
prescribed by the Statute for  i t s  exercise. In aueh e ~ s e s ,  . . , 
d l  of  the parties to such illegal tr ial  m e  treapassem upon B 

Par ts  aggrieved by i t .  and he may ~ e e a v e ~  damages from them 
on a  roper suit  in a civil court, by the verdict of B j u r y  

Persons, then. belonging to the arms and the navy are not subject 
to ~llegsl or irrespanaible eourta-martisl, when the Isw for eon- 
vening them and directing their  proceedings of organization and 
for tr ial  have been diereearded. In aueh cases everything which 
mas be done 18 void-not voidable, but void: and e i ~ i l  courts have 
never falied upon a proper suit ta give B party redress, who has 
been injured by a void pimess or w i d  judgment." 

It is questionable whether the Court's dicta regarding the 
tort liability of the parties to a court-martial without jurisdic- 

"'7 L.S. ( 3  Cranehl 331 (1806). 
"Id. a t  337. 

;;;::t:i y;;;gll; : t u g  I";;,;:, gyki F$i;eg;ttil;;;s, 
' 6 1  U.S. (20How.l 65 ( 1 8 6 1 ) .  
* . I d .  st 81. 
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tion would be good law today. The modern trend 1s to afford 
immunity from civil liability to court  officers executing orders 
of a court which, although in excess of the court's jurisdiction, 
appear fair and regular on their face.b. If the order 1s not ob- 
viously beyond the jurisdiction of a special and limited tribunal 
such as a court-martial, and is of the type that the court has 
general authority to  issue, the officer serving or enforcing It 
should be immune from civil liability unless there was something 
on the face of the order uhich should hare put the officer an 
notice of the jurisdictional defect of the court.', The argument 
in favor of immunity for the members of the court-martial 1s 
even stronger. The need for protecting judges from civil liability 
for their acts taken in a judicial capacity should apply to errors 
of judgment in determining their jurisdiction as well as to other 
errors of law or fact. For this reason i t  is often held that a 
judge can be liable only if there is a d e a r  absence of jurisdic- 
t i onP  It has been atated that this principle an]? applies to judges 
of courts of general and superior jurisdiction, and that judges 
of limited and inferior courts, such as courts-martial, do not 
enjoy immunity uniess acting within their actual jurisdiction: 
Yet the poiicy would seem to be as valid in either ca8e.l with 
the limited nature of the inferior court's jurisdiction mainly 
relevant to the allocation of the burden of showing the lack 
af even colorable jurisdiction. Immunity af court-martial mem- 
bers can also be supported on analogy to those cases denying a 
right af action to servicemen seeking redress for injuries ai- 
legediy caused by other servicemen acting in the line of duty:" 

RESTATEMEXI OF TORTS Id $5 122.124. 145, 256 ( A . L I .  1 9 6 6 ) ,  17 
PROBBFR, THE LAW OF TORT8 130-31, 1017-18 (3d ed. 1964). 

"Sei RESTATEMEST OF TORTS 2d S $  124. 145, 266. and Comments thereto 
(A.L.I.  1966) 

.'E.g., Bradley Y. Fisher, 60 U.S ( 1 3  Wal1.l 336, 347-354 118721, Pierson 
V .  Ray 385 U.S. 147, 653-65 (19571 (Judees enjoy absolute immunity fa r  
acts within their judicial jurisdiction even under the Civil Righrs Act, 42 
U.S.C. $ 8  1 9 8 3 ) .  See Grove L Van Duyn, 44 N J  L 564 ( 1 8 8 2 ) :  PROSSER, 
note 68 s1(nia at I014 

.lSee'Bradi& 9. Fisher. 80 U.S. ( 1 3  Wall.) 335.  361 (1872). 
" S e e  E. S U X D ~ R L A I D ,  J L D I C U L  ADMIKrSTRITIOI  85 (2d ed. 19481 Sec 

oiao Barr Y. Matt-, 360 U S  564, 569.671 (1919) holding that the reasons 
supporting immulvty for judicial officer3 also appl) t o  executive officers 
acting I" ime of duty 

-mEE.g., Baily %. 1-a" Buskirk, 341 F 2d 298 (9th Clr. 19661; a e e  Ferei z 

d m  Federal Tart Clsimi Act, 28 U.S.C IS 1346(b), 2580(aI (h1 119541 
exemptmg the United States from liability fo r  direrelionary f u n c t m s ,  falie 
imprmnment or arrest, maiiemw prosecution, or abuse of procerr Bat  d e ?  
MeLean D .  United Ststea. 73 F .  Supp. 776 IU. D S C 1947) allowing redreis 

14 

Unlted States, 340 U S .  136 (1960): c i . ,  Barr j.. 3Isttea. note 72, Bupra, 8 e e  
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Therefore, although a tart  action against the members of a court- 
martial or the officers enforcing its orders would probably not be 
an  effective method of collateral attack today, a t  least in the 
absence of a clear lack of jurisdiction, the statements in these 
earlier cases have provided the foundation for determining the 
availability of other methods of attack currently being em- 
ployed." 

3. Habeas Carpm 
The mast common form of collateral attack on a court-martial 

judgment is a petition for a w i t  of habeas corpus to test the 
legality of confinement imposed pursuant to the order of the 
court-martial. The "Great Writ" has long been regarded as one 
of the primary safeguards against an arbitrary and overreaching 
governmeni:j The Constitution assumed the availability of the 
remedy in America and simply provided that "The Pri\,ilege of 
the Writ of Habeas Carpus shall not be suspended, unless when in 
Cases of Rebellion or Invasion the public Safety may require 
it."'# I t  was not until after the Civil War that  the Supreme 
Court had its first opportunity to consider an application for 
habeas carpus to test the legality of a detention imposed by a 
military tribunal. I n  the elmsic c u e  of Es parte Milligan," 
although differing in their rationale, all the justices of the 
Court agreed that the military commission lacked proper au- 
thority to t ry  the petitioner, a civilian, and sentence him to 
death. The Court ordered him discharged from custody. A few 
sears later, in Ex parte Yerger? the Court issued B nrit of 
certiorari to review a lower court decision which had refused to 
give habeas corpus relief to a civilian being held for trial by B 

military commission an a murder charge. The high Court held 
that it could consider the case and grant the v r i t  of habeas cor- 
pus under its appellate jurisdiction a8 long as a lower federal 
court had inquired into the legality of the confinement even 
though the writ  was directed to the military and not to a civil 
authority subject to the federal courts.'" 

for unjust eonvictim and imprisonment [now 28 U.S.C. 5I 1495, 2613 
(1964) 1 bsssd u w n  a. court-martial nentenee. 

.'Sea Gusik 21. Schilder, 340 U.S. 128, 132-33, n.3 (1850), Ayeoek, note 37, 
bupra, at  325.29; 1 MOOREPara 0.5[4]. 

" S e e  Fay 9. Noia, 372 U.S. 381 (18633 : Ayemk, note 37, a u ~ n .  at 315.17, 
"U.S. COXST., Art. I, 5 9 ,  el. 2. See Ayeoek, note 37, azpm, at  317. 
" 7 1  U S  ( 4  Wall.) 2 (1666). 
' 1 5  U S  ( 8  Wall.) 85 (1869). 

" I d .  at98-103. 
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In 1879, in Er parte Reed,io the Supreme Court heard its 
f irst  case mvolring a habeas corpus attack upon a military caurt- 
martial. Although it  denied the requested relief, the Court ex- 
hibited no difficulty in fitting the case into the pattern established 
by ather habeas carpus eases and the early trespass actions COIL 
laterally attacking court-martial judgments. I t  WBS noted that 
"every act of a court beyond its jurisdiction is void" and sub- 
ject to collateral attack but that in this case the nary caurt- 
martial had jurisdiction of the person and the c a ~ e  and could 
not be so impeached for mere errors or irregularities committed 
within its autharity." 

Although the granting of habeas corpus relief in attacks an 
court-martial judgments has been relatively rare, the Supreme 
Court has done so uhere the military caurt has been found to 
be lacking in jurisdiction." Thus in  the 1902 case of ,McClaughr.y 
v. Deming," relief was granted to a petitioner who had been 
tried by an illegally constituted court-martial. More recently, 
petitioners have successfully maintained that their convictions 
were void because the courts-martial lacked jurisdiction of their 
person.' or the offenses with which they were charged.'. Both 
the Congress and the Supreme Courts.  have recognized that 
the finality provision of the UCMJ 

While the power of the federal civil courts to grant habeas 
corpus relief to military prisoners is no longer open to question, 
controversy still exists regarding the scope of inquiry and the 
requisites for entitlement to the relief '8 One general limitation 
on the availability of the writ has been that the petitioner be 
in custody or have his liberty or freedom of movement otherwiae 
restrained.'" Recent Supreme Court decisions, however, have rec- 

does not bar such actions. 

=.See Part IV in j io .  
" 185 U.S. 40 ( 1 8 0 2 ) .  

Xinsella 8 .  Singleton, 361 U.S. 234 (18601 ; Reid u Covert, 354 U S  
1 i 1 8 5 i 1 ,  United Stater ex zel. Tath I. Quarks. 360 L-,S, 11 11956) 

O'Callahan 9. Parker, 396 U.S. 258 (19681: Lee 9. Jladigan, 368 U S .  228 

.... . 
Other aspects of these ~ s u e i  m e  drseunaed i n f r a  at  Psrrr IT and V 

564 (1886);  Braun 1 .  Reaves, 388 F 2 d  682 (6th Clr 1968):  Kanewske I 

16 

'Zimmerrnan %. Walker, 319 U S .  741 (19431: V a l e s  %. Whitne). 114 C.S. 



FEDERAL COURT REVIEW 

ogmized that  habeas carpus is not B "static, narrow, formalistic 
remedy: its scope has grown to achieve its grand purpose-the 
protection of individuals against erasion of their right to be 
free from wrongful restraints upon their liberty."%' Thus the 
Court has entertained writs from a parolee of a state institu- 
tion,#* a petitioner who was released outright from state custody 
after his writ had been filed but vhile his case was still pending 
on and a prisoner attacking a state conviction far which 
he was not yet serving the sentence.84 Some other courts have per- 
mitted habeas corpus attacks on criminal proceedings by pe- 
titioners on probation, under suspended sentences, or f ree  an 
bail.81 While the force of these decisions in military habeas 
corpus is yet to be finally determined, there seems little reason 
not to so apply them." In one recent ease, a federal court enter- 
tained a writ of habeas corpus from a state prisoner attacking 
a court-martial conviction for  which the sentence had already 

Carsfar Y .  LaVallee, 391 U.S. 234 (1968 i ,  ovemuling Parker 2.. Ellis, 362 

UPeyton 9. Rowe, 301 U S  64 (18681, ~ v e ~ r u l i n g  McNslly I .  Hill, 293 K S  
U.S. 574 (1960). 

131 118341 

*See Levy Y.  Parker, 386 U.S. 1204, 1205 (1868) (opinion of J. D o v g l ~  
a% Circuit Justmi  ; Cushman, The "Cuetady" Rrqwrement lor Hoheoi 
Corpus, 50 MIL. L. RE\. 1, 29-32 (1870 i ;  Kate, 83 HARI. L. REI- 1038, 1230 
(1910). Ci . ,  Kauffman I Secretary of the Air Force, 411 F.2d 801, 896 (D.C. 
Cir. 1069) 
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been served where the prisoner maintained that the atate court 
took the military conviction into account in sentencing him.B- 

The American Bar Association, in its study of criminal justice, 
has recommended that "the availability of post-conviction relief 
should not be dependent upon the applicant's attacking a sentence 
of imprisonment then being serred or other present restraint." '' 
Nevertheless, as thmgs presently stand, habeas corpus is made- 
quate to afford such uniformly broad relief to civil or military 
offenders, and iesort to other remedies must be sought by those 
not ~n "custody". 

4. Claims for Pay and Allaicancas 
In 1960, the Court of Appeais for the District af Columbia 

Circuit, in commenting on a proI-ision in the then Articles of 
War which, like Article i 6  of the L'CMJ, made court-martial 
sentences, as approTed and confirmed within the militarr system, 
final and binding an all courts of the Cnited States, stated: 

While it i s  ne11 established thac the writ  of  habeas eorpm 1% not 
avspended bs rueh a pmrinan. It 1% equally well settled that in 
the absence of phymeal confinement the courts cannot interfere 
w r h  a m  m any uay m l e w  court-martla1 pmeeedlngs." 

IVhile such absolute statements are occasmnally volunteered, i t  
i s  apparent that they are too broad to  be accurate. The early 
case8 allowing civil suits for trespass and replevin against officers 
executing court-martial orders hare already been noted, and other 
methods of attack hare been recognized by both the Supreme 
Court and lower federal courts. The most common of these are 
Suits in the U.S. Court of Claims for back pay and ailowances. 

In  the above cited District of Columbia Circuit case. the court 
supported its conclusion by a quotation from an 1885 Supreme 
Court case I O r  refusing to consider B habeas coipus attack upon 

*.Robson L. United Stster, 279 F. Supp. 631 (E.D Pa. 19681 See 0180 

Hsrris 9. Ciccone. 417 F 2d 479 (8th Cir. 1969) (release on parole does nor 
moot petition1 , o f . .  Coisls Y. Wilson, 236 F.2d 732 (D.C Car. 19561 (hahear 
corpus allaued ta attack ivri%dietion a i  Japanese court b) s e ~ ~ i e e n i e n  
retained ?n Japan beyond their ohiigated ~ Y I P  of d u t y ) ,  Hammand I. 
Lenfeit, 393 F.2d 705,  710-12 (2d Cir. 1968) 
on actire d u t s  ta f e l t  validit) of demal of ad 
United Sratea %. Eiehrtaedt, 286 F Supp. 4 
(reservist not in euntads fo r  purpose of seeking habeai eorpvs relief f r o m  
demsl af administrative discharge) 

A.E.A Project on Y ~ n i m u m  Standard3 far Cr.mmal Justice. Paat- 
Convietian Remedies, Standard 2.3 (Approled Draft, 1 0 6 8 ) .  See Cammentar), 
Id. at  40-45 

Goldstein 9. Johnson, 184 F 2d 342. 343 (D.C Cir .1 ,  c i r t  denzed. 840 U S  
870 ( m n )  

ia 
Im Wales Y. Whitnei.. 114 U S  664, 570 (1685)  
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the jurisdiction of a pending court-martial because the peti- 
tioner v a s  not in custody nor had his liberty been restrained. 
But another part  of the opinion, not quoted by the circuit court, 
shows tha t  the Supreme Court had no intention of foreclosing 
other remedies to the petitioner. The Court observed that if the 
petitioner should be tried by court-martial, despite his plea of 
no jurisdiction, and 

if that court  finds him guilty, and imposes imprisonment 86 a 
part of a. sentence. he can then hare B wnr to  elle eve h m  of that 
Imprisonment. If he rhavid be deprived of office, he can w e  for 
his pay and have the g v e s t m  of the jvrisdletion of the mart which 
made such an order inquired into in that suit. If his pay is 
slopped. ~n whale OT in part, he cam do the isme thing. In ail 
these modes he can have reiief d the court is without juriedie- 
tiD" . . . ?> 

That this dictum was an accurate statement of the law can be 
shown by other Supreme Court cases, both before and after the 
decision. In 1833. the Court took jurisdiction of an appeal from 
the Court of Claims dismissing the petitioner's claim for back 
pay.ln? The claim was based in part  on the asserted invalidity of 
a court-martial judgment. The dismissal w.8 affirmed on 
the basis that the alleged error did not make the proceedings 
void and that junsdiction of the accused and the charge were 
the only questions open for consideration in such collateral at- 
tacks,'O' citing the habeas corpus case of Es parte Reed.'n' Four 
years later, in  another appeal from the Court of Claims,'o3 the 
Supreme Court ordered that the petitioner be paid longevity 
pay which had been denied him an the basis of a court-martial 
sentence found to be invalid because of the failure of the Presid- 
ent to approve i t  as required by l a w  Citing the early trespass 
cases, the Court stated that the judgments of B court-martial 
ivere subject to collateral attack unless i t  affirmatively appears 
that the court-martial v a s  legally constituted, had jurisdiction, 
and that the proceedings and sentence conformed to the require- 
ments of the Anothei back pay claim x a s  approved by the 
high Court in 1907 on the basis of a collateral attack on an 

* ' I d .  at 575. 
'* Keyei %. United States, 109 U S .  336 (1888) 
"'Id at 339.  
la 100 US. 13 (1878).  See text aecompanymg notes 80. 81 ~ u p m  
"'Runkieu. United States, 122 U.S. 543 (1887). 

I d .  at  666 
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invalidis constituted court-martial,1° and other such ciaims 
hare  been considered by the Court but denied on their merits.lm~ 

Since Warid War I1 the Court of Ciaims has continued to 
caliateraliy re\-iew. court-martial convictions in suits for pay and 
allowances. The present approach of the court began with 
Shapiro v. llnited States2o9 in 1941. Relying upon the earlier 
Supreme Court cases, the Court of Claims, with one judge di8- 
senting, held that it had the power in considering a salary claim 
to determine whether a court-martial sentence asserted as a 
defense to such claim  as void."' I t  then concluded that the 
court-martial in question had denied the claimant his canstitu- 
tional rights and that this deprived the tribunal of jurisdiction, 
and entitled the claimant to relief."l 

Subsequent case8 in the Court of Claims have made i t  clear 
tha t  the creation of the Court of Military Appeals and the enact- 
ment of the finality provision in Article 16 of the Lbiform Code 
do not preclude the consideration of the validity of courts-martial 
convictions in suits far back pay and In Aagenbiiek 
v. L'nited the court rejected a many-pronged attack on 
its jurisdiction to scrutinize a court-martial conviction, and 
observed tha t :  

There is no adequate reason for looking to habeas corpus alone, 
or for thinking that Congress limited its exception from "finality" 
to that Specific proceeding. Liberty 18 of eour~e  Important, so are 

review. 

(1969).  
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into the validity af courts-martial proceedings. The Supreme 
Court cansidered one such remedy in Srntth Y. Whttney in 1886:'- 
The lower court had denied, for lack of jurisdiction, a petition 
for a w i t  of prohibition directed to a S a w  court-martial to 
prevent It from trying the petitioner. The high Court stated that 
it had appeliate jurisdiction of the case, on writ of error, and 
that prohibition was an appropriate remedy against a court 
which clearly lacks jurisdiction. But the Court further noted 
that i t  was unnecessary to decide whether such a writ ma? be 
issued by a federal court to B military court-martial since in this 
case the jurisdiction af the court-martlai \vas not clearly lacking. 
Despite this equ~\-ocal beginning, until recently, federal court 
decisions have uniformly denied the availability of prohibition 
and analogous remedies."? 

In Brown v. Rouall,"' a suit was brought in the federal district 
court fo r  the District of Columbia seeking a declaratory judgment 
that B court-martial ivhich convicted the plaintiff war without 
jurisdiction and that its orders and the conviction were void. 
The suit further requested that the adjutant general be directed 
to reform and correct the military records of the plaintiff and 
that the court grant such injunctive and other relief necessary 
to enforce such a judgment The court acknauledged that habeas 
carpus and claims far pay had been used to collaterally attack 
the validity of a court-martial, and then noted: 

But, in no ~ n ~ f m c e ,  80 far a s  the authorities submitted, or an? 
whrch I have been able tu discover. dindaze, has a c w i i  e o u ~ l  
undertaken t o  pas6 upon and determine the i,alidity of a cOuTt- 
martial I" B proeeedingr [ne] fo r  B declarator) judgment. or t o  
order and direcr the officials of  rhe War Department t o  alrer its 
records. or i ~ m e  new ones pursuant to t h e  court's judgment with 
respect EO such court-msrtial aetmn"' 

The district court's denial af the requested relief for lack of 
jurisdiction was affirmed by the circuit court of appeal8 and 
certiorari was denied by the Supreme Caurt.lL 

Another w i t  for a mandatory injunction and declaration that 
a court-martial conviction was null and void met a similar 
fate in Goldstein Y. Joh?ison.'2~ The circuit court noted, as had 

"'116 U.S. 167 (1886). 
">See  \IILITART JVSTICE, JLRISDICTIOU OF C O ~ . T I - M A R I I A L .  DEP'T OF THE 

A R M Y  Par Yo 21-174. p. 13 ( 1 8 6 5 ) :  now8 123.134, inlra, and ~ e c o m p a n i -  
Ing text 

962, reh. d m ' d .  991 (1950) 
"'81 F. Supp. 761 ( D . D C . 1 ,  a f f d  (D.C. Or. 18491, cerl. d e i d ,  339 CS. 

" ' I d .  at  168. 
"Brawn 1.. Rogall, oert. den'd, 338 U.S. 852 (1860)  
L* 184 F.2d 342 ( D  C. CIP.), cert den'd, 340 D E. 878 i1850l 
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the Bratm court, that the Federal Declaratory Judgment 
Act did not enlarge the jurisdiction of the federai courts over 
courts-martial but merely provided an alternate remedy in case8 
where jurisdiction had previousiy 

Other dismissals for lack of jurisdiction occurred in a suit for 
an injunction to restrain a court-martial sentence alleged to be 
in excess of the confirming board's authority,'*8 and an action 
seeking a declaration of the invalidity of a court-martial sentence 
and an order directing the Army Chief of Finance to disburse 
the plaintiff's salary and aliouances, uhich the court character- 
ized as a w i t  of mandamus in substance, and which it said i t  
lacked the power to Issue.L'o In another case, a retired admiral 
(1) sought a writ of prohibition and mandatory injunction 
against a court-martial conviction while his direct appeal was 
pending, and (2) requested a three-judge district court la' hearing 
to declare unconstitutional and enjoin the enforcement of Article 
2(4 )  of the UCMJ which extended court-martial jurisdiction to 
certain retired personnel. The district court heid i t  had no power 
to  issue a writ  af prohibition except in aid of jurisdiction other- 
wise acquired and that any consideration of the jurisdiction of 
the court-martial must await the exhaustion of military review 
remedies and the commencement of a proper civil action such a s  
habeas corpus, if confinement occurs."" Jurisdiction was taken 
of the second count but i t  was dismissed without convening the 
three-judge court because the Act was held to be clearly eon- 
stitutional.l3. The dismissal w.s affirmed by the Court of Appeals 
for the Ninth Circuit an the basis of the failure to exhaust 
military remedies.'"' 

A number of actions, however, have been more hospitably 
received by the loiver federal courts. In two opinions growing 

" . 2 6  U.S.C. $ 8  2201-M (1064). 
'"See Goidstein U. Raby, 164 F.2d 642-643 (D.C. Cir. 1050). See ai80 

Skelly 011 Ca. V .  Phillips Petroleum Ca, 330 U.S. 557 (1060) .  But m e  E. 
Edelmann & Ca. U. Trip1e.A Specialty Co., 88 F.Zd 652 (7th Cir. 1037); 
Serio %. Llss. 300 F.2d 366 (3d Cir. 1061). See ~ene7aiiy. 6A MOORE '67.23; 
C.  W R I O H I ,  FEDERAL CouRrs 6 18 ( 1 0 6 3 ) .  

'"Stock 1). Depmtment of the Air Force, 165 F.2d 066 (4th Clr. 1050).  
The Court, homver, did diaeuns the merits of the alleged d a m  of Invalidlt? 
and rejeetai it. 

'"Alley 9. Chief, Finanee Center, U.S. Army, 167 F.  Supp. 303 (S.D. Ind. 
1958) .  See text of note ill, sup7a. 
"'Pursuant to 26 U.S.C. 5 2282 (1964) .  
'nHooper I. Hsrtman, 163 F .  Supp. 437 (S.D. Cal. 1058), o p d ,  274 F.2d 

' " I d .  at  437, 441, 442. 
"'Hmper li. Hartman, 274 F.2d 428 (9th Cir. 1059) 

420 (0th Cir. 1060). 
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out of the same suit, different judges of the district court for 
the District of Columbia sustained jurisdiction of a declaratory 
judgment action seeking a declaration that B court-martial was 
improperly convened and that the conviction and sentence should 
be vacated."' Relief was denied on the merits, however, in the 
latter decision.'lB 

In 1962 Congress enacted a statute giving all the federal 
district courts authority to grant relief in the nature of a writ  
of mandamus (a power formerly limited to the federal courts 
af the District of Columbia)" to compel an officer or employee 
of the United States to perform a duty ow-ed to the plaintiff.'s' 
While this Act was designed to make administrative action more 
easily and fairly subject to judicial review,'a' i t  was relied upon 
by the Court of Appeals fa r  the First  Circuit, in Ashe v 
M ~ N a r n a r a , " ~  ta permit the indirect review of the validity of a 
court-martiai conviction. The piaintiff had been sentenced to 
confinement and to be dishonorably discharged. After compieting 
his imprisonment, he petitioned the Board for Correction of 
Saval Recards to change his discharge to an honorable one an 
the ground that the court-martial had violated his constitutional 
rights. This petition u-.as denied and the action approved by the 
Secretary of the Navy. The Court of Military Appeals also dis- 
missed his petition far review He then brought a mandamus 
action in the district of Massachusetts to compel the Secretary 
of Defense to grant his petition to change the nature of his 
discharge. The district court dismissed for lack of jurisdiction,"' 
but the First  Circuit reversed. The court noted that the Secretary, 
acting through B civilian correction board, had the power to 
change the kind of discharge received by a former serviceman 
in order "to correct an error or remove an injustice" and that 
this power extended to diisdharges ordered in court-martial 
sentences."' Observing that federal court review of Correction 
board actions was authorized and that the Supreme Court had 

*Jaeknn U. Wllaon. 141 F. Supp. 296 (D. D.C. 19671 (J. Mlarris, +.he same 
judge who decided Brawn Y .  Royall) ; Jackson U. McElray, 163 F. Supp. 257, 
2 5 8 4 9  (D. D.C. 1958) (J. Christenson). 

Jaekaon Y. MeElroy, 163 F. Supp. 257 (D. D.C. 1958) 
"'See Kendal 2). Unitad States,  37 U.S. (12 Pet.)  524 (1838): MeIntm Y. 

Wwd, 11 U.S. ( 7  Craneh) 504, 506 (18131, K. DAnS, A D M I N I B T R I T ~ E  L A W  
T m T l s ~  8 23.10 (1968) ; MOORE llllO.6[51, 81.07, 

::Pub. L. 87-748, 78 Stat. 744 (1962). 28 U.S.C. f 1361 (1964) .  
Sen. Rep. N o .  1992, 87th Cong., 2d S e m  (1962). 2 c.s CODE CDNC & 

'* Aahe V .  McNamam, 356 F.2d 277 (1st Cir 1965) 
"'Ashe V. MeKnmara, 243 F. Supp. 243 (D. Mass. 1966) 
'I Aihe V. MeNamsra, 355 F.2d 277, 280 ( l a t  Cir. 1965). 

ADP. NEWS 2784, 2786 (1962). 
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reviewed a military department's refusal to correct an adminis- 
trative discharge alleged to be illegal,"' the court could find no 
ground for a distinction in its jurisdiction based on the source 
of the challenged discharge-whether pursuant to administrative 
or court-martial proceedings."' Upon finding that the uncon- 
troverted facts established that the plaintiff had been denied 
effective assistance of counsel a t  his court-martial, and that 
therefore the dishonorable discharge sentence was invalid, the 
court held that a mandatary injunction should issue directing the 
Secretary, as a matter of plain duty and not subject to the 
exercise of administrative discretion, to order the correction 
board to reconsider and grant appropriate relief."* 

The Ashe case was gixwn a restrictive reading by the First  
Circuit in D m i e s  v. Clifford."d The petitioner had successfully 
sought correction of his records by the Army Board on the basis 
that  he was in fact innocent of the crime for which he had been 
court-martialed and served a sentence. Upon the Board's recom- 
mendation, the bad conduct discharge previously imposed was 
changed to an honorable one, but the Court of Military Appeals 
denied his coram nobis petition in which he sought to have the 
court-martial conviction vacated. He then petitioned a federal 
court far a declaratory judgment or coram nobis to declare the 
conviction wid .  The district court denied relief, distinguishing 
those cases which had taken jurisdiction to collaterally review 
courts-martiai proceedings by other than habeas corpus."' In 
affirming the dismissal for lack of jurisdiction, the Court of 
Appeals expressed its agreement with the lower court that Ashe 
involved a review of "administrative" action of the military 
department and not of the court-martial conviction.''a In Davies 
the administrative relief had already been accomplished, and the 
court could not review the decision of the Court of Military 
Appeals either because the federal courts had no direct juris- 
diction over military convictions or because, in the absence of 
a current disability or restraint of the petitioner, there was no 
present controversy."' 

Where the Ashe-type situation has been presented, other fed- 
eral courts hare indicated B willingness to exercise jurisdiction 

I" Harmon V .  Brucker, 355 U.S. 579 (1858). 
'* Ashe II. MeNnmara, 356 F.2d 277.28142 (1st Cir. 1965). 
' " I d .  at 278.280. 282. 
'* 893 F.2d 496 (1st Cir. 1968). 
'"Daviea Y. IeNamars ,  275 F .  Supp. 278 (D. N.H. 1967) 

Davies II. Clifford, a93 F.2d 495, 487 (lat Cir. 1966). 
I d .  
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and grant relief. Thus the Tenth Circuit Court of Appeala, cit- 
ing the Court of Claims c u e s  and Ashe, concluded "that the 
trial court had jurisdiction to reviee by mandamus, 8s in habeas 
COTPUB. the final-court martial decision even though . . [the 
petitioner] had completed the term of imprisonment imposed as 
a result of that conviction."' * Despite this broad statement, 
the rerieiv here, 8 s  in Ashe, w.ss of a denial of relief by the 
Secretary of Defense acting through a board for the correction 
of military records. A District of Columbia federal court granted 
relief on similar facts noting tha t :  "It is beyond question that 
this Court has jurisdiction to review actions of that  Board 
[for the Correction of Military Records]" 

Another case, in the District of Columbia circuit court, while 
denying relief on the merits, held that the federal courts hare 
jurisdiction of a mandatory injunction action to determine the 
constitutionality of an article of the Uniform Code, and if ap- 
propriate, to compel the Court of Military Appeals to review a 
court-martial conviction.": The court noted that the right to 
due process of lax would be lost to a person deprived of it by 
a court-martial if civil court review- were denied to persons not 
In confinement, on the basis that  habeas corpus was the only 
available avenue of 8ttts.ck.l'' 

These sentiments were endorsed by the same court of appeals 
in Kaujj'man v. Secretary of the Air Force,':' an action to have 
a court-martial conviction and sentence deelared w i d  an the 
ground that they violated the plaintiff's constitutional rights. 
While exhausting his military remedies, the plaintiff completed 
his period of confinement but a discharge under less than hon- 
orable canditiona and a total forfeiture of pay and allowances 
remained in effect. The court acknowledged that "deprivation 
of liberty under an invalid conviction 1s a griemus injury, but 
a military discharge under less than honorable conditions im- 
poses a lifelong disabiiity of greater consequence, ." Noting 
that for reasons of efficiency, the military may prefer to dis- 
charge, rather than imprison, an offender. the court concluded: 

'-Smith V .  MleXamara, 395 F.2d 896. 890 (10th Cir. 19681 
"'Owings 1). Secretary of the United Stales Air Force, 293 F. Supp. 849, 

8 5 t ( D ,  D.C 1969). 
Gallagher Y .  Quinn. 363 F.2d 301 (D.C. Cir,), e w t .  den'd.  336 U.S 881 

(1036) .  
" ' I d .  at 303-04. See elso Yoylan Y .  Laird, 305 FSupp. 551, 563 (D. R.I. 

1969) taking ivrisdietian ta enloin a. court-martial alleged to lack iurisdictian 
over the offenre. 

'-415 F.2d 8 9 1  (D.C Cir. 18691, .dig. 269 F. Supp. 639 (D. D C .  1967). 
" ' I d .  at995.  
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To hold thsr collateral ~evlejj.  is emtingent on confinement in 
every ease aavld arbitrarily condition the sen'icemsn'i B C C ~ S B  to 
civilian review of constitvfienal e ~ r o r s  upon a factor unrelated to 
the glavlfy of the offenren, the punishment, and the Violations of 
the serviceman's rights.'- 

Although denying relief on the merits, the court indicated that 
its conclusion on the viability of other methods of callaterai 
attack on courts-martial, in addition to habeas corpus, was not 
rejected by the Supreme Court in Augenblick I&' and ma? have 
been given some support by the opinion in tha t  case.'Gz 

6. Recapitulation 
I t  is apparent that  one convicted by a court-martial such as our 

hypothetical Charles Able Baker, is not completely shut off 
from seeking civil court review of his allegations of errors in the 
military proceedings. While, a t  least a t  present, there is no direct 
review of the military justice system, collateral attack is avail- 
able by habeas corpus and probably by other means as well. I t  is 
difficult to contend with any fair  logic that one who is convicted 
by a court-martial may seek collateral review in a civil court if 
he is in confinement but that another person with the same 
basis for attack on his conviction should be without a remedy 
because he was dishonorably discharged nithout confinement 
or has already completed his term of imprisonment. Thus, ex- 
Private Baker, by his suit for back pay and allowances, should 
be able to invoke the jurisdiction of the Court of Claims to 
collaterally review his court-martial conviction. Indeed, it can 
persuasively be contended that his remedies should not be lim- 
ited to such a suit even though he is no longer in confinement. 
The policy which justifies the determination by a single court 
of all substantial Ins financial claims against the United States, 
whatever its merits, has no application in determining the ap- 
propriate forum for judging the validity of courts-martial pro- 
ceedings. It seems entirely sound that the district courts which 
hear such issues in petitions far writs of habeas corpus, and 
which may be more conveniently available to the plaintiff than 
would be the Court af Claims, should have jurisdiction to review 
a court-martial conviction by other appropriate remedies, whether 

'l I d .  at  896. 

'=See  Xsuffmsn 1). Secretary of the Air Force, 415 F.Zd 991, 895 (D.C. 

"'See note 132, bupra, concerning the pondbillty that diatnet courts may 

"'saa text aceompan,ing notes 117.118. supva. 

c i r .  1068). 

be able to hear pay elaima of not mare than $lO,WO. 

n 
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mandamus, declaratory judgment, or some form of injunctive 
relief.'8Y 

Nevertheless, there are other requirements which must be con- 
tended with before our Charles Baker, and others like him, nil1 
be entitled t o  the judicial relief that  they may seek. 

IV.  SCOPE OF REVIEW 
Collnteral review of court judgments is an extraordinary rem- 

edy and not just another opportunity to reargue claimed errors 
that may hare taken place in the trial court. Consequently the 
permitted scope of review in collateral attacks has always been 
more narrow than that available on direct appeal.-81 There have 
been suggestions that the scope of inquiry in habeas corpus at- 
tacks on courts-martial convictions may be broader than that 
available with ather remedies.h62 But in relation to the general 
categories of errrors discussed here, the proposition has little sup- 
port in  logic or precedent."' Without attempting to f o r d o s e  the 
question, the following survey will discuss cases involving all 
applicable remedies although most of the principles have been 
developed in the course of habeas corpus litigation. 

A. JURISDICTIOX 
In determining the legality of dentention of military as well as 

state and federal prisoners, the "Great Writ" has traditionally 
permitted an inquiry into the ''jurisdiction" of the committing 
official or tribunal to order the restraint of the petitioner.:8' 

"See Pos~-Couvrcrmw REMEDIES, American Bar Asamation Proieet on 
Minimum Standards for Criminsi Justice 40-41 (Approved Draf t ,  1568) : 
t ex t  aeeampanging notes 112-114, 120, 152-156, B U P ~  o i . ,  Hsrmon 2.. Biuckrr. 
365 U.S. 679, 681-32 (18i3): I e C r a t h  9. Knstenien. 340 U.S. 162, 168-171 
(1850) ; Everett ,  .Militow Administrative Dmhorges -The  Pendulum Sirnos, 
1866 D U K E  L.J. 41, 50. 56. 

"'See F. JAMES, Jn., C r v l ~  PROCEDURE I 11.5 (19661 ; ci. L. JAFFE, JUDICIAL 
CONTROL OF A D M I N I S T R A T I ~  A C T ~ O P  113-54 (Stu.  Ed. 18611. 

'"E.#., Dames I. McNamars, 275 F Supp, 278, 282 ID. N H  1867). afd 
aub. nom. Dsviea 21. Clifford, 353 F.2d 486 (1st  Clr. 1563) 

"'See e.#., Kauffman 9. Secretary of the Air Force, 411 F.2d 581, 894 
(D.C. Cir. 1969) ;  Smith V .  IeNamara, 355 F.2d 356, 359 (10fh C n  1568) 
gvoting from Aahe V. MeNamara, 355 F.2d 277, 280, 282 (1st  Cir. 1865); 
Juhl Y. United States, 383 F.2d 1004, 1018 (Ct.  Ci. 1867) rsv'd on athw 
prounda, 343 U.S. 348 (1868),  Avgenbiick Y.  United States, 377 F.2d 586, 
591-82 (Ct.  Ci. 1867). redd .  on o t h e i  mounds,  383 U.S. 348 (19651, 
Comment, 65 COLUM L. REI. 1058, 1072 (1869).  

'* Hiat t  Y Brown, 338 U.S. 103. 111 (15501 ; In re Yamsrhita,  321 L.S. 1, 
8 (1946) : Collins Y .  McDonald, 258 U.S. 416 (1922) ; Ghens  Y. Zerbat, 255 
U.S. 11, 15-22 (1521) ; Carter 9. McClsughry, 183 U.S. 365, 381, 401 (1502) : 
Swaim Y. United Statea, 165 U.S. 553, 561 (1357) ; Johnson Y .  Sayre. 153 
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If such jurisdiction nas lacking, the proceeedings would be con- 
sidered "void because of an absolute want of power, and not 
merely voidable because of the defective exercise of power pos- 
sessed." As such there would be no basis on which to justify 
the restraint of the petitioner and habeas corpus nould be 
granted or another method af collateral atttack permitted. 

To constitute a jurisdictional defect, it has been held that a 
court-martial or other military tribunal must be found to (1) 
have been improperly appointed or composed;xae (2 )  lack juris- 
diction or authority over the person of the accused;'6. ( 3 )  lack 
jurisdiction or authority over the offense charged: 181 or (41 lack 
the power or authority ta impose the sentence adjudged."s Since 
the enactment of the Uniform Code of Military the 
Supreme Court has held that, despite attempted authorization 
therein,l-' courts-martial may not exercise jurisdiction over ei- 
vilians, a t  least in time of peace,,.? nhether they are ex-service- 
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men being tried far crime8 allegedly committed \Thile in serr- 
ice,I dependents of military perronnel;~' or employeea accom- 
panying the military overseas.l-. 

In June of 1969, the Supreme Court decided O'CelLahon v 
a case involving courts-martial jurisdiction over ci- 

vilian-type offenses The dust  has not yet begun to settle from 
this far-reaching decision.'.. In  1956, the petitioner had been 
convicted of attempted rape, housebreaking, and assault with 
intent to rape, all offenses under the UCMJ,x-8 by a court-martial 
sitting in the then territory of Hawa~i .  The offenses were com- 
mitted while the petitioner %as  on an evening pass,'-B in c i~ i l i an  
clothes, and in a Honolulu hotel away from his military post. 
The opinion of Justice Douglas, joined by four of the other mem- 
bers of the eight-man Court, concluded: "that the crime to  be 
under military jurisdiction must be service-connected. . ." jS1 

In reaching this conclusion. the Court rejected the long-held 

54 M I N X  L. Rm. 1 ,  52-55 (19691. S e e  a180 Umted States h. Averette, 19 
U.S.C.Y.A.  963,  4 1  C.?rr.R. 363 11971) (no iuriadiclion over a eijlhan 
employee accompanying the srmed forces in Vietnam because there WBI no 
declaration of  war b) eongreesl ; W m e r ,  C o w t i  Y a i t l o l  t a r  Czrilions 
Accompanying i h r  Anned Forms m Vwinom, 54 A.B.A.J. 24 11963) : Keeffee. 
Practical LCLZL.YLI'B Gutdr to  the Currcnt Law Mogannrs ,  63 A.B.A 

See e,*,, Everen, O'Collehen. V. Parkrr-.>lilestone o r  Yzilelone ,n 

O'Collohon V.  Poikrr,  54 Ilrrn. L. REV 1 ( 1 9 6 9 ) ,  end cornmentarlea listed 
In  Relfard v .  Commandant, 23 L.Ed. 2d 102. 10606 and fmrnotei 1-3 1 1 5 i l l .  

'.'Arts. 30, 130. 134, UCMJ. 
Is Originails charactenred by the Court 8 s  ''on leave", O'Csllahan z 

Parker, 39 S. Cr. 1683, 1685. 1691 f19691. b u t  in the rubseqvently publiihed 
offieis1 report each m e  of these referenee. u8a corrected to "on an evemnp 
pais", 355 U.S. 258 a t  259, 261. and "properly absent from his military 
base" I d .  a t  273. 

' = I d .  a t  272. Justice Harlan. joined by two justices. filed a v igarou~  diesent. 
Id. at 274. 
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aasumDtim, based an dicta in prior decisions as well as com- 
man practice, that jurisdiction of military courts-martial over 
such offensea depended upon the military status of the accuaed. 
The majority reasoned that while military status was essential 
in all cases, It i u s  not sufficient in some. While the Court at- 
tempted, with mixed S U C C ~ S S , ' - ?  to dress its staggering decision 
in the pages of English and early-American history,"' its mast 
telling blows were directed a t  the capacity of the military 87s- 
tern to administer justice. Placing great weight on the right in 
a civilian court to trial by jur, and a grand jury indictment, as 
the opinions striking dawn jurisdiction over civilians had done,"' 
the Court observed that 

A cOuPt-martiaI is tried not by B jury of the defendant's p e e n  
rh ieh  muac decide unanimousiy, bu t  by a panel of offieerr" em- 
powered to act by B r ra - th i rds  rate.  The presiding offieer BL B 
court-martial i s  not B judge irhose objectivity and independence are 
protected by tenure and urdiminishable ssiai? and nurtured by 
rhe judicial tradit ion,  but by a military law offieer." Substantially 
different ruies of evidence and procedure apply m military trials. 
Apart f rom chose differeneel, the mggestion of the pmibi i i ty  of 

"'See, e&., Klnrelia 1).  Singletan, 361 U.S. 234, 243 (1960): Reid 21. 
Covert. 364 T.S. 1, 19-20, 22-23 (19671. See ai80 O'Cailahan b. Parker,  396 
C.S. 258, 275-76 (19691 (dissenting opmion) : Nelson & Westbrook. note 
177, aupro, a t  23-24 Just B few months earlier, ~n L'nited States I .  Augen- 
biiek, the  Court disposed of another collaferal remew of a court-martla1 
without mention of the fac t  tha t  the offenses may well have been nan- 
service-canneered. See petition l o r  c w t .  Bled, 38 USLW 31M (1869) 

"Justice Hsrian's dissenting opinion read the history to support  the 
contrary ~ i e w .  O'Callahan Y.  Parker.  395 U.S. 258. 276-80 119691 [die- 
senting-opinion). See ZIelson & IVestbrook, note 177, aupra, a t  6-19. But 8ee  
Duke B Vagei, The Conaiituiion and i h i  Standing A m y :  Another Problem 
o i  Court-Yorim! Junadiotmn 13 VAND.  L REI 436 441-53 466-57 119601 ,~ ~ 

~ ~~ 

The "Warren Court" has been criticized far Its often uneonvineing and 
unnece~sary  use of history a8 B taoi of advocacy. S 
ment on Pawell Y .  MrCa7nwck. 17 U.C.L.A. L. RE 

"See  Kinselia Y. Singleton, 361 U.S. 234 (19601; 
1 (1957) : United States ex mi. Toth II. Quariel ,  3 

'""Under Art.  25 ( e )  of the  Uniform Code of Military Justice. a t  least 
me-third of the members of the court-martis1 trying an enlisted man are 
required to be enlisted men if the accused requests tha t  eniiated personnel be 
included ~n the eaur tmar i ia l .  In practice usuaiiy only ~ e n m  enhated per- 
sonnel, w., noneommisaioned officers. are selected. See United States Y .  
Crawford, 15 K S.C.MA.  31 (1964). motion for  leaw to file p e t i t m  far  
certiorari denied, 380 U.S. 970. See generally, Sehiesser, Tnoi by Peers 

Members an Cauria-.Varfiei, 16 CATB.U.L.RLV. 171 (1966) Io O'Call- 
Parker,  395 U.S. 258, 263 n. 2 (1969) 

i t a ry  Justice Act of 1968, Pub. L. 90-682, 82 Stat.  1336, 
m of 'mili tsry iudges' intended to insure tha t  where 

ng  officer of a court-martial will be a professional mili tary 
subordinate to the eonvening authority." O'Csiiahan Y .  

Parker,  395 U.S. 258, 264, n.3 ( 1 9 6 8 ) .  
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influence on the B C L L D ~ J  of the court-martial by the officer who 
canvenes it, selects i t s  members and the m u n ~ e l  on both rides. and 
who usually has direct command authority over Itr members i s  B 
pervasive one in military law, despite screnuom efforts t o  eliminate 
the danger. 

A court-marfiai IS not yet an independent instrument of iuetiee 
but remain8 t o  a signi f icant degree a specialized part of the overall 
mechanism by which military discipline IS preserved , . . But 
the justiheatron far such a isstem reits on the special needs of 
the militars. and history teaches chat expansion af mil i tary dir- 
eipline beyond 11s proper domain carries with i f  a threat t o  
liberty . . . 
A eiviiisn tr ial ,  in ather words, 1% held in an atmosphere conduewe 
ta the protection af mdiuduai  r ights,  while the military tpiai is 
marked by the age-old manifest  deatrny of remibutwe juntiee 
. . . "[mlii ifary Isv has d a a y s  been and continues t o  be prl- 

Thus convinced that "the c ope of the constitutional power of 
Congress to authorize tr id by court-martial presents another in- 
stance calling for limitation to  'the least possible pou,er adequate 
t o  the md proposed' " the Court concluded that the petitian- 
er's crimes were not service connnected and "he could not be 
tried by court martial but rather was entitled to trial by the 
civilian courts." In  this way, observed the Court, the "power 
of Congress to make 'Rules f a r  the Government and Regulation 
of the land and naval Forces' . . . is to be exercised in harmony 
with express guarantee8 of the Bill of Rights." 

Aside from the disappointment af the military and other com- 
mentators 181 in this harsh condemnation of military justice which 
neglected to take fair  account of recent significant reforms,"* 
the decision was all the more frustrating because of its failure 

=.Id at 263-65, 266. The last quotalion of the Court  1% from Giaser, 

' * I d .  st 266, quoting from Toth U. Quarks, 360 V.8 .  11, 23 (19651.  
Jvatioe a d  Captain Levy, 12 COLUS. FORLX 46, 49 (19691 

(Emphsr i r  the Court 'sl.  
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to shed any significant guiding light on the many new questions 
it had raised, such as, the meaning of "'service-connected", 
whether the newly-discovered right applies retroactively, or 
whether it is subject to any limitations or waiver.'@' In  its only 
post-O'Callahan holding, the Supreme Court slde-stepped some 
of these issues and merely upheld jurisdiction over crimes com- 
mittted on-past by a. serviceman.'D' 

B. CO.VSTITCTIO.TAL AA'D OTHER CLAIMS 
In the absence of a claimed lack of jurisdiction or denial of 

constitutional sights, the federal courts generally have refused 
to consider the merits of alleged errors committed in courts- 
martial Proceedings. Thus collateral attacks hare not been sus- 
tained where allegations hare been made that  the evidence did 
not support the  conviction,'"^ that  there was an error in  the ad- 
mission of evidence,'88 that the law officer erred in  his instrue- 
tions to the court,". that  the trial counsel made prejudicial eom- 
ments,"' that the pleadings were that  the pretrial 

'*Relford Y .  Cammandsnt, 9 1  9. Ct. 649 (1071); Recent Development, 
52 M I L .  L. RET. 169 118711. 

'XEg., United Stares Y. A u g e n b i i i  398 U.S. 348 852-56 (1869) .  In re 
Yamashita, 327 U.S. 1, 18-19, 23 ( 1 8 4 6 ) :  Collina b. IleDonaid, 25.8 U.S. 
416 (1822) '  Uarvm U. United State8 2R7 F.2d 897 151 Ct. C1. 312 (1960) 
oert. d e n ' d . b i 8  U.S. 848 (1961)' ThDmar Y.  Davis '248 F.2d 232 235 ( l o t i  
Cir. 18571, cert. d d d .  355 U.S: 927 (1958);  Dar II. Davis, 23; F.2d 378, 
385 (10th Cir.) ,  e w t .  den'd,  362 U.S. 881 (1956) 

''-E.& Kubel Y. Minton, 275 F.2d 789 (4th Cir. 1860) ;  Day II. McElroy, 
255 F.2d 178 (D.C. Cir. 1968) (concu~ring opinion); Day %, Davis, 235 
F.2d 379, 384-85 (10th Ci r ) ,  e w t  den'd, 352 U.S. 881 (1956): 8ee White Q. 
Humphrey, 212 F.2d 603 (3d Cir. 1854).  
"E,&, T h o r n s  2.. Davis, 249 F.2d 232, 235 (10th Clr. 1967),  o w t .  den'd, 

356 U.S. 927 ( 1 8 5 8 ) :  Ex parte Joly, 280 Fed. 358, 860 (S.D. N.Y. 1822).  
'"'E.&, Powerr 2). Hunter,  178 F.2d 141, 144 (10th Cir. 1848), 0e7t. den'd, 

389 U.S. 986 (1850) .  15 A.L.R.2d 381 (1951):  Bigrow Y. Hiatt ,  70 F .  Supp. 
826 828-880 (h1.D. Pa. 1847),  o g d  per curiam, 168 F.2d 982 (3d Cir. 1848) 
Ex'parte Diekey, 204 Fed. 322, 325 (D. Maine 1818);  nee in m Y a m a s h i t i  
327 U.S. 1, 17 (1946) 
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investigation u - a ~  inadequately performed.'no that the court mem- 
hers or i a v  officer were not impartial,"' that  the sentence (81- 
though legal) was too severe;': or that other non-constitutional 
procedural errors or irregularitiec b 
within its jurisdiction were present.* 
however, recently recognized the pas 
federal law, including alleged misapplications of the Uniform 
C o d e  of Military Justice, may be revleaable undei the language 
Gf the habeas c o r p u s  statute:" There seems to be little judicial 
Support or justification for this extension of the traditional scope 
of collateral revlea:' 

There is considerable uncertainty regarding the extent to 
which, if  a t  all, a federal court ma)- collaterally consider whether 
a couit-martial has d e p r i v e d  the prisoner of due process of  la^- 
or other constitutional right The aigument in favor of such re- 
vier. d r a w  an analogy to the developments concerning federal 
habeas colpus relief for state pr~soners. n'hen the remedl- was 
extended to state prisoners after the Civil  War,zo1 the federal 
courts limited their inquiry to questions of jurisdiction,"'. as 
they had been doing in habeas c a r p u s  applications by federal 
civil"'  as w i l  as military prisoners. By 1915, hawever, the 

by Civil  Courts of Court-Martial Canrleflans, 1 6  A . L R . 2 d  367 11961).  Pro- 
eedursl e r r m  may of C O U ~ J ~  fake 00 canstitutmal d imensmr  m vhich 
ease the C D Y ~ C P  ma) DI may not re\iea their merits depending "pan the 
attitude of the court. the scope a i  r e v i w  .t thought applicable at  the time. 
and the nature and frequenci of the al leged errors.  

372 U S  301, 450-56 (1@631 rd 5- 
3 U S  192 119061 

156 U.8 2 7 2  ( 1 6 9 6 ,  * e l  
rent lngapmon)  : Pel thane  

119531 (separate opinion of J. Frankfurter),  >latter of >loran, 203 C.8. 98 
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Supreme Court in Fmnk v. .?4angwn20e recognized tha t  a habeas 
corpus petitioner w.s entitled to a hearing on his claim that he 
had been denied due process of law because the state court pro- 
ceedings were dominated b j  a mob, but held that such a hearing 
had been afforded by the state supreme court. A f e n  years 
later, in Moore I., D e m p ~ e y , " ~ ~  the Court held tha t  a state habeas 
corpus petitioner had a right to a federal court hearing on the 
question of mob domination of his trial. 

A similar expansion of the scope of inquiry had been taking 
place in habeas corpus proceedings involving federal prisoners. 
In one such case, Johnson. i. Zerbst,*" 8. serviceman who had 
been convicted by a federal district court of passsessing and 
uttering counterfeit money petitioned for a writ  of habeas 
corpus on the ground that he had been denied legal counsel in 
violation of the Sixth Amendment. The lower courts denied the 
writ  on the basis that  the alleged error could not be inquired 
into in a habeas corpus proceeding, but the Supreme Court, in 
an opinion by Justice Black, reversed and stated that 

Since the Sixth Amendment eon~tltutionally entitles one charged 
with crime t o  rhe amistame of Counsel, complmnee with this con- 
ntitvtranal mandate IS an essential ~urisdietional prerequisite to 
B Federal Court's authority . . , A court's prisdietion at the 
beginning of a t r ia l  may be l o s t  'I" rhe c o u m  of the proceedings' 
due to the failure TO complete the court . . . by providing Counsel 
for an aeemed who IS unable t o  obtain Counsel, who has nor 
intelligently usived this constitutional guaranty, and whose life 
or liberty is at  stake [citing Prank Y. Mowum. aztwal "" 

Subsequent decisions involving both state and federal prisoners 
hare recognized, without giving lip service to the "loss of juns- 
diction", that  habeaa corpus extends to eases "where the convic- 
tion has been in disregard of the constitutional rights of the 
accused, and uhe re  the m i t  is the only effective means of pre- 
serving his rights." 

~~ 

(1906) (territorial court); Ex parte Belt, 159 U.S. 95 ( 1 8 9 5 ) :  (Diatnet of 
Columbia court) : Re Schneider, 148 U.S 162 (18931 (same) 

" 2 3 1  U.S. 309 (1915). 
""261 U.S. 86 (1923). There is Some dispute a i  to whether OT not Moo71 

overruled Fronk or was consistent with I t  in theor;. There 1 9  a160 dm- 
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Encouraged by such developments and discouraged by the 
harsh "justice" meted out to some of the citizen-soldiers of 
World War 11, several circuit and district courts, as well as the 
Court of Claims, began collaterally rerieuing alleged denials of 
constitutional rights in military In one mch 

the Fifth Circuit affirmed the granting 
of a w i t  of habeas corpus to a soldier v h o  had been convicted of 
murder while serving as a sentry irith the American farces in 
Germany. The Court of Appeals held that the w i t  was properly 
granted both because a failure to name an "available" judge 
adrocate as lais- member of the court-martial divested the tri- 
bunal of jurisdiction, and because the record was "replete with 
highly prejudicial errors and irregularities which hare mani. 
festlr  operated to deprive this petitioner of due process of 
Iav-." - - e  According to the court, these included erroneou~ inter- 
pretations and applications of military la\%, a g ro~s ly  incompe- 
tent law member, an incompetent defense counsel who made 
only a token defense, and a total lack of a pre-trial inrestiga- 
tian. The court concluded that the cumulative effect of these 
errors denied petitioner B f a x  trial. "Otherwise," said the court, 
"the constitutional guaranty of due process of Iaa- under the 
Fifth Amendment, as applied to habeas corpus applications from 
court-martial cmrictions, no longer obtains in the federal courts. 
In the absence of a plain pronouncement to that effect f rom our 
Court of Last Report, i t  is not  our province to LO declare the 
Ia,v," 1 

."E .g . ,  United State ez 741 lnnei v, Hiart, 141 F.2d 664,  665-66 (3d C l r  
1 8 4 4 ) ;  Sehita L. King, 133 F.2d 283 (8th Cir. 19431, c r r t .  den'd 322 D.S 
761 ( 1 8 4 4 ) ;  Shapiro 9. United State&. 68 F. Svpp 206 (C t .  C1 18471, Hicks 
Y. Hiatt. 64 F. Supp. 238 13l.D. Pa 1946,. Other cases are collected and 
discussed in Burns U. Lwetr. 202 F.2d 336, 340.41 ( D C .  Cir. 1 9 6 2 ) ,  zd 
at 348. 352-63 (diaientmg oginion). o6'd sub n o m  Burn  
U.S. 137 (1853) : Katr & Selson, The Seed  f o i  Clango 
Habeas C O ~ P U S ,  27 OHIO S. L.J. 183. 200-202 i 1 9 6 6 ) ,  Pea 

12 C.  PI^. L. REY 7 (1850) : Now, 76 
, 64 C O L L X  L. REV. 12:. 131-32 (18611. 

Ta some extent this development might have been eneonraged by Wede I 

Hunter, 336 C.S. 684, 680 (1848) *hich considered a elaim that the court- 
martial prmeedmge had violated rhe canrtifutianal prahlbitian on double 
jeopardy but rejected i t  on the merife in light of the military ~ituation.  
Compare Humphrey % .  Smith, 336 U.S 685 i 1 9 W  decided the lame dai  
and limiting the inquiry ta a jumdictmnal one. 

7 6  F.2d 273 (5th Cir.  1859). reu'd. 338 U.S 103 (1950) 

36 



FEDERAL COURT REVIEW 

The "plain pronouncement" was not long in coming. On the 
government's petition for certiorari, the circuit court's decision 
nas reversed by the Supreme Court which stated: 

X e  chink the court was in error I" extending Its re+ieiv. for  the 
purpose of determinin. compliance with the due process elause, to 
such matter% a i  the p r a p a r m o n ~  of law set forth in the staff  judge 
advocare's report. the rufieiency of the evidence t o  sustain renpond- 
e n t ' ~  conviction, rhe adequacy of the pretrial Investigation, and 
the competence of the la- member and defense eoun~e l  . , . I t  is 
well settled t h a t  "by habear cornua the c h 1 I  couItI  ererciw no 
~ u p e r v ~ s o r y  or correcting paxer  over the proceedings of B court- 
martial  . . . The single mquir?, the test, IS jurisdiction." In re 
Grimley, 137 r8 147, 150 (1890). In this ease the eaurtmarrral 
had j w m d i e i m  of the person accused and the offense charged, 
and aered w r h m  iis l au iv l  power?. The correction hi any 
e r r o ~ s  it may ha \e  committed .% fa r  the mili tary aurhorities which 
are slnne authorized t o  revie> i ts  decision."' 

This 1960 opinion of Justice Clark was the last "plain pro- 
nouncement" of the Supreme Court on the subject although sub- 
sequent Court declsians hare  managed to muddy its clarity. Just 
two rears  later, in B u m s  v.  LoLett,"# the Court of Appeals for 
the District of Columbia Circuit was able to Squeeze enough 
flexibility out of the quoted language to cite It as support  for 
the proposition "that due process applies to courts-martial." "*? 

The court noted, however, tha t  due process of law in the armed 
farces is different than due process under civil authority. The 
petitioners had claimed that they had been illegally detained, 
tha t  their confessions had been coerced, that they had been 
denied effective counsel, tha t  the prosecution had used perjured 
testimony and had auppressed evidence favorable to the defense, 
and that the trials v e r e  conducted in an atmosphere of hysteria. 
The court concluded, after detailed consideration af the pe- 
titionera contentions and in light of the exhaustive rev iew by 
the military authorities, that the petition fa r  habeas corpus had 
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been p~oper ly  denied In dissent, Judge Bazelon argued that the 
totality of errors n!leged in the petitions ''constitute the \ e r r  
antithesis of fairness." - -  

The Supreme Court granted certiorari to review the "impor- 
tant problems concerning the proper administration of the power 
of a civil court to i e ~ i e a  the judgment of a court-martial in a 
habeas corpus proceeding" ii here the petitioners assert "that 
the, have been imprisoned and sentenced to death as a result of 
proceedings which denied them basic rights guaranteed bk- the 
Constitution ' I  - - -  Although 'i majon t r  of the Court agreed that 
the decision below to den? habeas carpus relief shouid be af- 
firmed, they could not agree on the reasons why. In the disposi- 
tion of the case, no\\- styled Bitrm i Wikios. Chief Justice V n -  
son, joined by Justices Burton, Clark (the author of the H i a f t  
v. Broiiii apinlon) .  and Reed. faroied affirmance because the 
miiitai, authorities had given adequate consideration to the 
petitioners' conStitutiona1 claims.?-' Justice Jackson concurred in 
the resuit a-ithout a statemelit of his reasons. -I Justice &linton 
rested his concurrence on the express underatanding that the 
civil courts "have but one function, namely, to see that the 
military court has jurisdiction, not iihether It has committed 
error in the exercise of such jurisdiction." ' Justices Douglas end 
Black dissented on the ground that the petitioners were entitled 
to a judicial hearing on the circumstances surrounding their 
confessions 111 light of Supreme Court opinions on coerced con- 
fessions and that the military authorities had not afforded such 

atso noted that it was clear that such habeas 
s "not limited to questions of 'jurisdiction' in 

the historic sense " .- Justice Frankfurter urged reargument of 
the case because there had not been an adequate opportunity 
to  review the record or conside* all the important questions 
inroired:?' In  objecting to a denial of a rehearing. he made 
clear his view that civil court revleu of court-martial proceed- 
ings shouid take account of the developments in the expansion 
of collateral review of state and federal convictions -- He also 
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revealed that this matter was not considered by the Court in 
Hiatt v. Brovx  nor argued by counsel there (except inferen- 
tially on behalf of the prisoner after the case had gone against 
him j 

Although one leading military law authority has suggested 
that the plurality opinion of Chief Justice Vinson in the 1953 
Burns case has no precedential \ d u e  because of its failure to 
gain majority Support,Z'L the fact  1s that  it has been relied upon 
by most lower federal courts in their review of military convie- 
t i a m , * "  and it is regarded as h a n n g  provided the current (even 
though not uniformly interpreted) standard for such re\-ieu .? 
Thus an analysis of the opinion and its premises Is still in order. 

The opinion Set out four general and significant propositions: 
(1) The constitutional guarantee of due process of i a n  protects 
soldiers--as well 8 s  civiliana-from trials that  dispense with 
rudimentary fairness. (2 )  Severtheless, the Imv applied in habeas 
corpus review of state and federal canvxtmns cannot simply 
be incorporated by reference into military collateral reviews. 
( 3 )  The scope of inquiry in military habeas carpus is more 
narrow than in c in l  cases since the Constitution has entrusted 
to Congress, and not to the federal courts, the task of balancing 
the rights of men in the military with the overriding demands 

"'Id. at  848. See 0180 Henderam, Courts-Martial and the Conshtutton 
The Oiiginal Cnderafandmg, 71 H A W  L. RBI. 293, 295 (1951). 

*"Wiener, Caurts-.Marlial and the Bill o/ Righ t s '  The  Ongmal  Proetier. 
Pts. I & I I ,  72 HART. L. REI. 1, 266 at  297 (1858). 

E.0.. Kennedy 2). Cammandsnt, 317 F.2d 339, 342 (10th Clr. 19671, "If 
Burns z.. Wilson . . . accomplished nothmg else, It 'eonelu~~velr rejected the 
concept advoealed by Juatiee Minton that habeas e ~ r p n s  review should be 
restricted to questions of fo rma l  lurisdlctmn.' Glbbs U. Blaekweii. 5 C i r ,  
354 F.2d 469. R'here the conntituimai L Q Q Y ~  involves B factual determina- 

8 limited to whether the militar) comt gave full and 
fair consideration to the consritutlanal q u e s t m s  pmsented? See a180 S h s r  
2). United Stater. 357 F.2d 949, 954 (Ct. CI. 1966) ; Swisher 0 Umted States, 
326 F.2d 97, 98 (8th Cir. 19641, Sunday 1. Madigsn, 301 F.2d 871,  873 
(9th Clr. 1 9 6 2 ) :  Begalke V .  United States. 286 F.2d 606, 603. 610 ( C t  CI.),  
c w t .  d m ' d .  364 U.S. 866 (1960); Kstz & Xleleon. note 214, nupra, at  203-211: 
~ o t e ,  76 Y A ~  L.J 380,387.88 (1966).  
'""Bums is the law of the land. That ease and Its ratmnsie was fallowed 

in Faaler b. Wilkmson, 353 U S  383 . . . B comment [such as that of 
Justice Blnek noting that it has not been clearly settled t o  what extent the 
Constitvtian 8 0 0 1 ~ 6  to m i l i t a r ~  tr ials1 doee not ehanre the contrailme effect 

68 CULUM. L. REI-. 1259, 1262 (1969) ; note 232 m h n .  
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of discipline and duty. ( 4 )  Since Congress has provided elaborate 
safeguards and review procedures to secure the rights af serv 
icemen and has decreed that the military determinations shall 
be final and binding, when denials af such rights are alleged 
in a habeas corpus petition, " [ i l t  1s the limited function of the 
c i n l  courts to determine whether the military have given fair 
consideration to  each of  these dRims."-" In  other ivords, "when 
a military decision has dealt full! and fairly with an allegation 
raised in . .[a petition for habeas corpus], . . , it i s  not open 
to a federal ciril court to giant the writ simply to  re-evaluate 
the evidence." Chief Justice Vinson concluded that the peti- 
tioners did receive from the militaiy authorities the required 
fair  consideration of their allegations of constitutional denials 
or had had an opportunity to gresent their claims f o  
vie%-, but cautioned that "[hlad the military w w t i  
refused to consider such c la ims.  the District Court 
powered LO r e v ~ w  them d e  noLo " - ' 

Significantly. it should be noted that m e n  justices (Tinson, 
the threee who joined in his opinion, plus Douglas, Black, and 
Frankfurter)  agreed an the first proposition, that due process of 
lair does apply to the militarg. although, at  least some of these. 
also agreed n-ith the second proposition. that It applied 111 an 
attenuated farm U'hile file members of the Court ( the Y m o n  
opinion plus Minton) accepted the third assertion that the scope 
of inquiry in military cases is more narroir than in civil ones 
(although Justice Frankfurter took strong exception t o  the RC- 
curac!- of this as an established proposition) :'- they were not in 
agreement on just where the line should be drawn I t  was only 
the fourth proposition which failed to command B majority vote. 
There \vas no agieement by any five of the justices, and cert 
no holding, that the c i v i l  Court'B function was limited to inqu 
Tyhether the constitutional claims of the petitlonei had rec 

by the military. Pe t  IL is this part  of 
1s USUallr cited and often followed as 

, r . -  ' As the Court of Xilitmy Appeals 

The impact of Burns I Wiisan I S  of an v n e w r o c a i  haiding 
hv the Supreme Court t h a t  the prareerions of the Conarntution are 
availahlee t o  sewicemen I" mihrsr) trials The i i s ~ e  on which the 

."Burns 2. Wilmn, 316 C S. 137.  144. rrh d m ' d  844 11953) 
? " I d .  at 142. 
jU I d .  
*, I d  st 844 
-"See notes 232-33. mcpro: Xote, 76 YALE L.J. 3 8 0 .  38--68 119661 
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Cawt  divided WBQ not the applicability of eanstitutlonsl rights but 
the scape a i  collateral revies by the Federal Cowts-the manner in 
ah ieh  the Court  should proeeed to exerme its power."s 

Supreme Court opinions since Burns ha\,e done little to clarify 
the law. In two cases in 1961,14y attacks were made on the sever- 
ity of court-martial sentences and on the legality of the military 
sentencing procedure. Consistent with pre-Burns concepts of the 
scope of revien, the majority, in opinions by Justice Clark, held 
(1) that the former issue could not be collaterally considered by 
the civil courts and (2 )  that  the sentences were legal, and there- 
fare, the jurisdiction of the military tribunals was not destroyed. 
The opinions observed, however, that  there were no claims of dep- 
rivation of constitutional rights."' Chief Justice Warren and Just- 
ices Black and Dauglas joined in a dissenting opinion by Justice 
Brennan which claimed that the sentencing was illegal and 
endorsed language in a circuit court opinion * L B  to the effect that 
the court-martial, although it had jurisdiction of the accused, 
did not fully and fairly deal with him. 

Most subsequent decisions of the Court have been concerned 
with traditional jurisdictional questions.>" A series of cases estab- 
lished that  civilians uere not subject to trial by courts-martial 
in time of peace,*u and in so holding emphasized that  trial by 

, -  
"" See text snd accompanying notes 73-75, ~ p r o .  
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jury and some other procedural safeguards of the Bill of Rights 
did not apply in courtsmar t i a P e  Similarly 
e?,-*- relied upon such distinctions between 
practice to den? military jurisdiction over 
offenses. 
One recent Supreme Cour t  case, irntted States r. dugenblick,?" 

promised to provide considerable enlightenment regarding the 
extent of civil court r m i e n  of courts-martiai proceedings. The 
Court of Claims had ordered that b 
paid to a farmer naval officer, Auge 
sergeant, Juhl; ' because their c o w  
found to be invalid. In  the former ease the claims court held 
that (1) i t  had jurisdiction to collaterally reviea courts-martial 
convictions in suits far back pay; (2) the scope of inquirr into 
"juiiadiction" included claimed deprirations a i  constitutional 
r ights;  ( 3 )  fu l l  and fair  consideration of the case v a s  not 
afforded by the militarr tribunals since the Court of Military 
Appeals did not consider the merits but denied a petition far 
review and because the alleged errors invoived the application of 
erroneous standards and did not call for a reassessment af par- 
ticular evidence or cxcumstancea examined by the military; and 
(4)  the court-martial proceedings violated the Jencks Act 1 in 
denying the defense access t o  certain "statements". which error 
was of a constitutianal nature in that it deprived the accused of 
a fair  t r ia l .  The Jiihl case inralved a failure by a court-martial 
to abide by a provision of the Manual far Courts-Martial ithich 
stated that "a conviction cannot be based upon . . the 
uncorroborated testimony of a purported accomplice in any case, 
If such testimony is self-contradictory. . . " - - The court regarded 
such error as "jurisdictional" The Supreme Court  granted cer- 

"E.& Reid,'. Coiert .354 U.S. 1,21-32 11957) 
395 U S .  258 (1969) Lee v. Madigan, 366 U.S. 228 (19591 ale0 eranted 

B habeae corpus petition "pan finding tha t  the eourr martial  lacked , , ~ r i3 -  
dietion over the offense charzed 

"'393 U S  348 11969) 
'"Augenbliek Y. United States 37: F 2 d  566 (Ct.  CI 19671, ret d 393 

U.S 348 ( 1 9 6 9 ) .  
'"'Juhl United Stater.  383 F 2 d  1008 ICt CI. 1 9 6 i l ,  reL'd ,  383 P B 

34s (19691 
"'18 U.S C 5 3500 110641. parsed in response to. and adaptinE some of 

the p~inc ip ie i  of. Iencka Y. Cniied Statea, 353 U.S 65: 1195:) The Act 
~ e n e r a l l i  requires chat p m r  stacemenu of B government witness which ma? 
be relevant to his testimon) can be required t o  be produced for  m p e e f . o n .  

VIAL ~ O R  COIRTS-!?~~~RTIAL 1951 153. 0 .  p 289 [ X C I I  1969 para 
b? the trial iudge, to determine their  impeachment value 
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tiorari in both cases to  consider whether the Court of Claims, 
in actions for back pay, i s  empowered to r e n e w  the ralidity of 
court-martial convictions, and, if so. !<-hat is the proper extent 
of such review: ' The decision, rendered January 14, 1969, capped 
out on both issiies - The unanimous opinion delivered by Justice 
Douglas, while recogllizing the importance of the issues and the 
confusion surrounding their resolution, reversed the judgments 
of the Court of Claims because the alleged errors in both c a ~ e s  
were not considered to be of constitutional dimensions. The 
Court noted that it was not clear that the Jencks Act had been 
violated in Az/geriblick, and that in an? event "our Jencks  deci- 
mon and the Jencks Act were not cast in constitutional 
terms. . . . They state rules of evidence governing trials before 
federal tribunals; and we hare never extended their principles 
to State criminal trials." 2 .  While agreeing m t h  the loxer court 
that some Jencks Act violations might rme to constitutional 
levels. this was not such a case. The alleged error in Juhl 
regarding the violation of the Manual provision concerning ac- 
complice testimony ~ 8 %  likeaise considered to involve a rule of 
evidence short of denying procedural due process. While the 
Court did not  discuss the possibility that the violation deprived 
the court-martial of jurisdiction, it must be taken as having 
rejected sub s i len t io  this theory of the Court of Claims. 

To the extent that  the availability of collateral review of 
alleged constitutional denials involves a "constitutional questmn," 
the Supreme Court's opinion in Aiigenblick 1s consistent with 
the policy of avoiding such questions when another basis of 
decision is present. On the other hand, if the Court was so 
Inclined, without departing from that policy. I t  could have reversed 
the Court of Claims by denring Its power to collaterally review 
courts-martial con\-ictions, or by reiterating the "jurisdictional 
onl?" scope of review. In other words, the Court could have easily 
confronted those questions which i t  granted certiorari to  re- 
view and thus resolved some important problems and avoided 
needless future litigation. Its failure to do so may Suggest that  
i t  is still true that the Justices are "no more harmonious among 
themselves than the lowel federai judges and, indeed, that some 
of them h a w  yet to make up their minds." In any event, the 
Court's unwvlllingneis to consider these questions, and their 

390 U.S. 1038 (19681. See 36 U.S.L.W. 3411 (1968) 
303 U.S. 348 (1969).  
I d .  at 366. 

. Bishop, Ciuilzan Jxdpra and .>Mitory l u s t m  Collateral Rmtew o t  
Court-.llait<ol Canuiolions, 61 COLUM. L. REI 40, 43 (1961). 
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ivillingness to "assume arguendo that a collateral attack on a 
court-martial judgment may be made in the Court of Claims 
through a back-gay suit alleging a 'constitutional' defect in the 
military decision"? continues to leave such a line of attack 
open. I t  may a130 be significant that the Court chose to paint 
out  that  its finding that the alleged Jencks Act violation was 
not of constitutional dimensions i w s  consistent with rts review 
of state criminal trials Thus, the application to military trials 
of the broadened scope of ieriew developed in collateral re\-ieivs 
of civilian cases nas not negated and still remaim a possibility. 

In view of the relatire lack of enlightenment from recent 
Supreme Court cases on issues of collateral review of courts- 
martial convictions, It is probably just as accurate toda? to 
state, as Professor Bishop did in 1961, that Burns v Wilson 
"still stands as the principal lighthouse in these trackless waters, 
however IOU. Its candle power".?" The extent of illumination 
furnished by lower court cases since B U ~ M  hardly makes for 
safe passage. The vast majority of the cases have but t n o  factors 
in common: they give lip-service to the "full and fair  considera- 
tion" test of B7t~iis; they deny the requested relief. Beyond this 
they have been found to be conflieting-wen within the same 
circuit and sometimes v i thm the same opinion-and capable af 
supporting a variety of interpretations of the Burns standard.9s' 
For example, a feiv cases have been unable to discern any signi- 
ficant movement away from the strict jurisdictional scope of 
inquiry: while others have extended their r w i w  to the merits 
of asserted constitutional errors, especially on questions of  la^^,^^^ 
either o ~ e n l v  or as alternative surmort far their conclwion that 

C k  1965) 
"' Srs e.#., Heilman I .  United Stater, 106 F.2d 1011. 1013-14 (7th Cir 

19691, Ashe u !4ellamara, 355 F.2d 217 (1st Cir. 19651: Swisher % .  United 
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the military tribunals had fully and fairly considered the 
claims.ss' The largest number of cases, however, appear limited 
ta determining whether the military afforded the petitioner an 
opportunity to present his constitutional claims.'8' Several eases 
in the Tenth Circuit, where both the United States Disciplinary 
Barracks and the Leavenworth Federal Penitentiary are located, 
provide an illustration of an approach of this nature. Since 1963 
that court has consistently: (1) recognized that Burns v. Wilson 
broadened the scope of review "somewhat" beyond traditional 
concepts of jurisdiction to include aiieged deprivations of con- 
stitutional rights, (2)  purported to limit its rwiew of such 
allegations to whether the military tribunals gave them full and 
fair  consideration and ( 3 )  denied relief upon finding either that  
such consideration was giren or that the questions were not 
raised before the military authorities so that they could not be 
said to hare refused to fairly consider them.'B- 

The practical effect of this approach has been to withdraw 
with one hand what has been offered by the other. The court 
states: "Yea, Mr. Serviceman, you are entitled to the protection 
of the Constitution and you are xlecame to come to us nhenever 

States.  364 F.2d 472 (8th Cir. 18661 af'g, 231 F. Supp. 921 (W.D. Mo. 
1966) ; Burns v.  Harris, 340 F.2d 383, 386 (8th Or.)  CeTt den'd, 382 U.S. 
960 (18651; Hwper V .  United States,  326 F.2d 982 (C t .  Ci. 1964); Gordon 
Y. Villmgham, 294 F.2d 615 (3d Clr. 1961): Ouings Y.  Secretary of United 
States Air Force, 293 F. Supp. 348, 833 (D.D.C. 19691 ; In re Staple)-, 246 
F. Supp. 316 (D.  Utah 1 9 6 5 ) ;  Sweet Y. Taylor, 178 F. Supp. 456, 458 (D. 
Kan. 1959) ; see also note 261, aupm 

'"See e.%. Alien II. Van Cantfort ,  436 F.2d 625, 629-30 (1st  Cir. 1971); 
GIbbr Y.  Blackwell, 364 F.2d 469 (6th Cir.  1965).  Pslomera 9. Taylor, 344 
F.2d 937 (10th Cir.1 crrt. d e d d .  382 U.S. 946 (1966):  Rushing %. Wrlkmson, 
272 F.2d 633, 642 (5th Cir.), earl den'd, 364 U.S. 914 (1959);  Xonett  Y .  

United States, 419 F.2d 434, 435-36 (Ct.  Cl. 18691; Richards 9. Cox, 134 
F. Supp. 107 (D. Kan. 1960). See 0188 Bishop, note 256, aupra, a t  60-61: 
Note, 76 YALE L.J. 380, 388 (1966). Compare Katz B Nelson, note 214. 
81p7a. a t  206,  209-210, 211 n. 108. 

"'Ser e.*., Sunday Y. Ilsdigan, SO1 F.2d 811. 873 (9th Cir.  19621 ; Mitehell 
2). Srope, 224 F.2d 365, 361 (9th Clr. 1966) : Bourchier %. Van IIeire, 223 
F.2d 646 (D.C. Cir. 1965) ; Dennis 9. Taylor, 150 F. Supp 597 (h1.D. Pa. 
1867);  Bokoroi 9. Kearney, 144 F .  Supp, 221 (E.D. Tex. 19561; esies cited 
a t  note 265, m i m  See also notes 232, 233, aupia. 

*"EE.& Kenned3- U. Commandant, 377 F.2d 338 (10th Cir. 19611 : Palomera 
Y.  Taylor, 344 F.2d 931 (10th Cir. 1965),  C w t .  dedd,  332 U.S. 946 (18653; 
Gorko Y.  Commanding Officer, 314 F.2d S6S (10th Cir. 1883) ; MeKinney c 
Warden, 273 F.2d 643 (10th Cir. 1958), o c i t .  d i i d ,  363 U.S. 816 ( 1 9 6 0 ) ,  
Bennett v. Davis, 267 F.2d 11 (10th Cir. 19591 ; Thomas V .  Dai.is, 249 F.2d 
232 (10th Cir. 1857) .  oert. den'd, 356 U.S. 921 (1968):  Dickerson Y .  Davis 
246 F.2d 317 (10th Cir 19571; Suttlen II. D a v q  215 F.2d 560 (10th Clr.) ,  
ee71. den'd, 343 C.S.  903 !1864): Esaiey j_ .  Hunter. 209 F.2d 486 (10th Clr. 
18531 ; nee Smith Y. McNamara, 396 F.2d 386, 899-900 (10th Clr. 19681 : 
gee also Bacon U. United States, 262 F. Supp. 65U ( D .  Kan. 1866) 
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m u  claim that a court-martial has deprired you of due process 
t realize that I f  you presented your 
bund  and they considered i t  but re- 
de their mformed discretion: and, if 

you failed to present pour claim to the military, i r e  cannot hear 
It unless and until sou hare given them a chance to consider it." 
Consequently, in these days of multiple opportunities far review 
within the military, it uill be a rare-if not unknown-ase 
when the military au tho i i tm  will hare manifestly refused to 
consider a claimed constitutional deprivation and thus opened 
the door t o  a federal cowt review of the merits:"' As a result of 
such a "good faith" approach to renew of military decisions, 
Professor Bishop was able to assert in 1961 that the l o x e i  court  

B u n s  hare onl) "one striking common 
them did B soldier-petitioner succeed in o 
M'hile this IS no longer completely accura 

alistic view of the burden facing the v 
alleged military injustice. This paucity of successful collateral 
attacks on military convictions may in part  be due to the can- 
scientious efforts of Congress, the Court of Xiii tarr  Appeals, the 
armed %errices judge advocates, and others to make courts-martial 
proceedings a t  least as fair ,  in most regards, as civilian criminai 
trials.z" This development has been noted b? former Chief Justice 
Warren: ' Melvin  bell^," and man" other commentators.: 

'YSee Burns I. W h a n ,  316 U.S. 137. 142 ( 1 9 5 3 ) ,  Binhap note 256, sup io .  
a t  58-59. 41 Sr JOHSS L REI 111, 119 (1566)  The varinui milltar)  

ew remediei are IdentiFed I" P a r t  V ,  ,>ztva. 
Bishop. note 256, sup ia .  BC 60. 

Application of  Staple), 246 F. Supp. 316 1D Utah 19661,  Slotes ,  79 
HABY L. REV. 1302 (1966). 2 CAL-WEST L. RE\ 121 (19661:  17 SW. L. 
Rn. S36 11966);  13 U.C.L.A. L. RE,. 1419 ( 1 9 6 6 ) .  brake the barrier b i  
granting B writ  af habeas c o r p l ~  t o  a petii ioner held to haie  been denied 

am 111,. 8, 4 and 5 ,  supra. 
note 192, m p r a ,  notes. 270- 

military services have the fineat and molt  individualli protective r?stern of 
Justice and t r ia l  procedure ~n rhe civilized world. n o t  exclvdinp Amencar 
eivllla" I*,V " 

' . 'See,  e.@., Lahar. The lizi2tory Cnminoi Lou System 50 A.E.A 
( 1 9 6 4 1 ,  s e i  Q u i n n ,  S o m e  Cornpoi isom Between Couiis-.llnrizai and 
Practice, 16 M I L  L REI 77 119651, 16 U C L A L RET 1240 1 
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On the other hand, if the "spirit" of O'Cellahnn "ri proves to be 
pewasme, we mar experience an increased receptivity by the 
federal courts of attacks on military judicial proceedings.'.' 

In  any event. it has been disturbing to some that an "ad hoc" 
military tribunal. without benefit of the presumption of regu- 
larity attaching to  the proceedings of courts of general jurisdie- 
tian, should receive greater deference from the federal courts 
than the regularly constituted criminal courts of the states.'.5 
Despite the disclaimer by Chief Justice Vinson in B e r n  v. 
Wilson,'i it is not apparent that similar standards cannot be 
applied to federal habeas corpus applications from both state 
and military prisoners.?.. At least, in the absence of a Supreme 

Qmnn. The Criited Stafia Court of Ililitary Appeals and Indiridud Rwhts 
RE DAME LAW. 481 (19601 ; Quinn, The 
Appeals and Yilitw7y Due Prooess. 35 ST. 

MALIE L. RE,. 105 (1870), 51  MIL. L. REV. 1 (1971) ;  Bishop. The Quality 
of .3ldztand Juslice, N.Y. TIMES MAC.. Feb. 22, 1970, p. 32; Notes. 66 G. 

8 EAR). L. RFV. 1302, 1303 (1868);  76 
YALE L.J. 380, 388-91 (1866) ; m e  also United States 9. Tempia, 1 6  
U.S.C.II.A. 628, 642-43, 37 C.M.R. 249 (1967) (concurring ~ p i n i a n ) ;  L. B. 
Johnson, Remarks, 68-26 JALS, p.  10, DA PAM. 27-68-26 (13 Nov. 1968). 
But 8ee Sherman, .M~ilitory Injustice, THE NEW RFPUBLIC. Mar. 9, 1868, p. 
2 0 ;  880  grnerally Symposium, I 8  There Jrstici m the Awned F O ~ O L B ? ,  TRIAL. 
Feb-Msrch 1868. pp. 10-23: Sherman, The Czv.llianirotion of Yilitvry Low, 
22 MAINE L. RFV. 3 (1970).  

' 'See Latney 1). Ignatlus,  416 F.2d 821. 823 (D.C. Clr. 18681, reading the 
"spiri t  of O'Callahen" as precluding an expansive view of mili tary 
jurisdiction over civiliani in B combat mea. 

" S e e  Harris _I. Cmone ,  417 F.2d 479, 481 (8th Cir. 1868) denying habeas 
earpvs relief but notmg, i n  rewewmg the merite of the constitutional claims, 
tha t  O'Collohan stated tha t  coum-ms.rtia1 were inept ~n deciding such 
questions. Sea also Xoylsn 9. Laird,  305 F. Supp. 5 6 1  (D.R.I. 1868).  
granting relief against  B pending emit-martis1 on the basis of O'Callahan, 
although the Court  of Military Appeals would have found jurisdretion over 
the marihuana offense charged. 

" S e e .  e.g. ,  Burn8 Y. Wilson, 346 U.S. 137, rrh. denied, 644, 851 (1853) 
(opinion of J. F r a n k f u r t e r ) ,  Givena >. Zerbst, 256 U.S. 11, 19 (1921), 
Runkle v United States,  122 U.S. 543, 556 (1887):  Kauffman P. Secretary of 
the Air Force, 415 F.2d 981, 886-87 (D.C. Cir. 18681, Wemer, note 231, 
8upra. a t  302: Xatr B Nelean, note 214. nuyra, a t  212, Bishop, note 256, 
BUp7a. a t  51. 

"346 1,s  137.  139 (19531, n e e  the dmua i ion  in tex t  a t  notes 234-31,  
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Court elaboration of the meaning af the Burns' requirement of 
"full and fair" consideration by the military, it may be that  Some 
useful analogies can be drawn an the basis of civilian habeas 
corpus cases. The ScoDe of matters open for r e n e w  in military 
cases has not "alu.ays been more narrow than in civil cases."?.' 
In the early days, both ieriews irere limited to questions of 
Jurisdiction,"" and there was civilian precedent for the "full and 
fair consideration'' criterion of  bum^.*'" In addition since Bums 
involved contested factual allegations, it would not preclude in- 
dependent review of questions of law, which \vas then-as now- 
the rule in state habeas corpus."'L 

In 1963 the Supreme Court reviewed for the first time since 
before the decision in Bums >'- the coneiderations which should 
govern the grant or demal of an evidentiary hearing in federal 
habeas carpus proceedings initiated by state prisoners. In Toxns- 
end v. Sain,"' Chief Justice IVarren, speaking for fire members 
of the Court, articulated a general standard outi<--ardly similar to 
that suggested by Chief Justice Vinson in BW?X F. Wilson. 
After observing that in the typical habeas corpus case, consti- 
tutional claims turn on the resolution of contested factual ISSUBS. 

Justice Warren stated tha t :  
Where rhe facts are m dmpute, the federal  cavrt ~n habeas eorpua 
must hold an eridenriary hearing if the habeas applicant did not 
receive B full and fair euidentiar) hearing in a state court, either 
at the time of the t r ia l  or ~n a colisrersl proceeding."' 

" S e e  Burns II. Willon, 346 U.S 137, rrh d m i e d .  844 (19131 (opinion of 
Just i~e  Frankfur te r )  : Kalr & Xlelson. note 214, mpro. a t  212. The textual 
quote >s from the V m a n  opinion ~n B u m ,  supra, a t  193. 

" S e e  Burns I .  Wdson, 346 U S .  137, reh. d m i e d ,  844, 846-46 (1953), 
notes 16&68, 206-08. supru, and ace 
Cantfort. 436 F 2d 621, 628 ( l e t  Cir 19 
8 8  m i l  as civilian habeai corpus cases, there IS  no longer a need for the 
"fictional approach to describe ai 'jurisdictional' errors not strictly so . " 

' *See  Er wytr Hawk, 3 2 1  U.8. 114, 118 t 1 9 4 4 ) ,  Sate 76 YALE L.J. 380, 
392-93 (19661 

" ' S e e  note 286. in j ra ,  and accompanying text. B r a a n  C. Allen, 344 U S  
443, 458.  487-113 (1953) lopinlons of Justices Reed and Frankfur te r ) ,  Note, 
83 HAR\.  L. REV. 1038, 1217-1220, 1221-26 (19701, Kate, 76 YALE L.J. 380 
394-96 (18661. The Yale Note, *hiie consistent with the t e ~ t  seem3 t o  place 
toa much signifieanee on Juatiee Tmron'i subjective intent in E i r n s  The 
querfians. r s ther ,  should be What 08% in fact decided. ~ . e . ,  not precluded as 
B rationale ~n fu ture  cases? Ha% ha3e the courts been handlmg the question. 
since Bvnia? Haw ahauld the issue3 ~ O U  be determined" 

'"The previous detailed discussion of the westion was contained in E r o m  
Y Allen. 344 U.S. 443 11953)  decided four months before Burns 3 Wilson. 

'* 372 U.S. 293 (1863) 
' * I d  sf 312. 

48 



FEDERAL COURT REVIEW 

In particularizmg this test, the Chief Justice stated tha t  an 
evidentiary hearing must be granted: 

If (1) the merits of The factual dispute were nor resolved in the 
&rate hearing: (21 the state factual determination is not 
falrlv suooorted bv the record as a uhole:  131 the fact-findlne . .. . 
procedure emplobed by the state court was not adequate to afford a 
full  and fair hearing. (1) there is a %ub%rsnfial ailegaflaa of 
newly discovered evidence. ( 6 )  the material  facts were not ade- 
guately developed a t  the state-court hearing. OT ( 6 1  fa r  an? reason 
i t  appears tha t  the state trier of fac t  did not afford the habeas 
~ p p l i c a n t  a full apd fair fact  hearing:' 

After explaining ~n greater detail the meaning of these criteria, 
the opinion emphasized that an evidentiary hearing in each of 
these instances was mandatory but tha t  the district judge had 
discretion t o  order such a hearing in other cases. The Court then 
added : 

courr f a c t  finding Independently, The r t s te  c o n ~ l ~ i i o n %  of law may 
ro t  be g.ven bmdmg w i g h t  on habeas.'- 

In  the absence of a a h o n i n g  of peculiar mditary needs, it i s  
difficult to understand why "full and fair" consideration should 
mean something different in a military court than in a d a t e  
court os why decisions of federal constitutional law made by 
such tribunals should be accorded different w i g h t s  by a federal 
court in its collateral review of convictions adjudged by the 
respective In a recent But seeking a declaration 
that a court-martial conviction of the plaintiff was void because 
his constitiitional rights  ere violated, the Court of Appeals for 
the District of Columbia, although denying relief on the  merits, 
stated: 

' * I d .  a t  313 These cri teria with the exception of (4 )  regarding newl? 
discovered evldenee were subdanfially adopted by C o n g r e ~ r  in 1966. Pub  L 
89.711. 5 2, 80 Stat.  1105 (19661, 28 U.S.C. I 2254 ( d i .  See also Sanders 
U. Cnited Stares, 373 U.S. 1 (1963).  pmnouunelng criteria fa r  determi- 
nation of when n mew hearing will be required on s ~ m e b b l v e  motlans 
by federal  priaoneii  under 26 U.S C. I 2255 (1864).  and including therein 
tha t  B heanny be granted If the applicant rhaivs tha t  the ''hearing on the 
p n m  application WBQ not full and fair . . " I d .  a t  16-17. S I B  also 28 U.S.C. 

2244,  ab amended (1966). app!sing similar standards for state habeas 
earpua e a ~ e s ,  and Thornpion u Parker. 306 F Supp. 904, 906-07 (hl.D.Pa. 
19701, applying there standards m a military habeas eorpur <Be. 

:'Towniend 9. Saln. 3 7 1  C.S. 293, 316 (1963)  
-' .Sei Note, 83 HARI L. REI. 11161226 (1970) and theexrenPivediaevssion 

af the scope of factual m a u r y  in habeas mrpvs  pmeeedingr, Id. a t  1113-45. 
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T e  think i t  10 :he better YEU tha t  the p ~ i n c i p a l  apinmn ~n B u w s  
did not apply B atandsrd of revlea different f rom rhai currently 
Imposed ~n hahear c m p u ?  r e r i e a  of state coniir t ions The Court's 
denial of relief on the merltr a i  the s e r w ~ e m s n ' ~  claims can be 

Other courts and commentators hare agreed that the apphca- 
tion of the civilian habeas corgus precedents to military cases 
cannot be rejected outright and have 
and f a n  consideration" standard of B 
plied:" A popular-and sensible-approach 1s to separate the 
types of questions under consideration Classificatioiis ma! be 
analytical. e.g. fact  or Isa-. or functional, F g , military or non- 
military. In  either case, the p ~ i p o s e  1s to take into account the 
relative competence of each type of tribunal to decide the question 
at  hand. The assumptions m e  that the militari t1ibunn.s are in 

the better position to determine factual Questions (hemp closer 

*Kauffmar. 2 .  Secrelaii  of the Air Farce. P I E  F 2d 991, 99 
1969) Srr olao Hellman I .  United Stater,  1 0 6  F.2d 1011. 101 
1869) denying habeal corpus relief t o  a m.lmr! p m m e ?  an 
Tounsend 0 S a n "  TO IYPPO* its e o n e l ~ b i ~ n  tha t  an euldentisry i 

note 2 5 6 ,  suii'u at 
811.218: comment.  c 
COLIY. L REV. 1259 
7 6  YALE L J 380. 392-88 
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to and more familiar with the evidence and witnesses)'sq and 
questions innalving a judgment of military necessity, discipline, 
convenience, or knowledge of military life and circumstances: 
whereas the federal courts are better or a t  least equaily equipped 
to  determine question8 of law as applied to  undisputed facts, 
questions of constitutional, and, perhaps, statutory interpreta- 
tion,'8? and other issue8 not requiring an expertise in or great 
familiarity u i th  the military. It IS generally agreed that great 
deference should be afforded to the military authorities on ques- 
tions calling for their special expertise,?8s but i t  has also been 
stressed that the federal courts are the experts and final arbiters 
on constitutional rights and they should not so indulge the mili- 
tary as to abdicate this important role.ze8 Justice Douglas ex- 
pressed this thoupht-perhaps too strongly, but nevertheless ac- 
curately in a comparative sense-when he stated in O'Cdlahan: 

While the Court of Military Appeals taker eognizanee a i  ~ o m e  
eonmtutionsl rights of the accused who are courtmamaled,  
eonr t~-msr t ia l  BJ an institution are singularly inept in dealing 
-4th the nice svbtleties of constitutional 1sw.l" 
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A mole moderate approach aould increase the degree of federal 
court responsibility for resolviiig constitutional claims without 
denying all competence to the military tribunals. Far example, 
the federal couits might insist that the gmernment  show that 
the militari- authorities d id  consider-perhaps by pointing to 
such tribunal's discussions of record or citation of leasons or 

the claim of canstirutional deprira- 
an be b? qualified legal ~ r i e a - i n g  

by laymen constituting a court- 
martial.:' that the military autha 
of the constitutional claim was 
faith I". 01 that eleater attention 

fair in a civilian setting mav be inappropriate in a military one. 
What 1s merely an inconvenience to the civilian police ma? be B 

dangerous obatiiiction to a milltar!- mission On the other hand, 
some of the lights enjoyed by military accused ma? be out of 
place or unnecesmy luxuries in a c1rilian court .Is Chief Judge 

other tr ibcnali  and governmental bodies, r g., C o n g l a c ~  Sei  Poael. I 
3leCarrnack. 396 U.S. 486 (19691 WPeckifeln, Con*n ln t  011 Pouall v 
VcCormock, l i  0 . C L . I .  L. RE>. 73, 80-94 118691. 

' " S e e  Yarum I. Cnired States 287 F.2d 897, 907 cCt. C. 19601, ( ~ 7 '  

d e n d .  368 U S  648 llY611 IJ Whittaker dissenting) 
" I d  

Bishop, note 256.  supra, a t  66. 7 0 ,  i e e  old0 Yore, 6' HAnr L Rei 179. 
486 i 1 9 6 4 1  suggest ng  that rhe military ' I i d inp  be rejected I f  c l e ~ i l ~  
erToneDUS 

" S e e  In re Staple?, 216 F Supp. 316 ID. Etah 19651, Sweet 1_ Ta>lor.  
178 F Supp. 456, 168 (D. Kan 19591, Bishop, note 266 ~ u p m .  a t  68-69, 
€6.66. 7 0 .  Note, 6- HAW L R E V .  179, 486 ( 1 5 5 4 1 ,  et.. G:bbr P Blaeiwell. 
354 F 2d 460 (5th Or.  19651 

' S e e  Burns I. X'llaan 818 CS. 137. 149.  ? e l  d i i z ' d ,  844 119131 (opinion 
af J Frankflirter) Bishop, note 256, m p , r ,  at 51. K a : r  & A-elron. no:e 211. 
sxpra, st 215. Sate 76 YALE L J. 360,  103 119661:  34 >lo. L. REI 619. 
628-29 119691 notes  301-02. wire. 
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Quinn of the Court of Military Appeals has stated: "Xiiitary 
due process is, thus, not synonymous with federal civilian due 
process. I t  is basically that, but something more, and something 
different.''so2 I t  may alm be something less, especially in time 
of While i t  may or may not be appropriate to incorporate 
the Bill of Rights cerbatim as the due process of law made 
applicable by the Fourteenth Amendment to the states, i t  would 
be clearly inappropriate to do so in military trials."' What is 
proper and desirable is that  servicemen be given as fair  an 
adjudication as 1s consistent with the legitimate needs Of the 
military situation.*ca In Some cases, this balance can be best de- 
termined by the military authorities. and the Court af Xiiitary 
Appeals has conscientiously undertaken this These 
factors, pius the fact that  the Constitution assigns the primary 
responsibility far regolatian of the military to  Congress and the 

a s r e  '9.. Comment, 68 COLUDI. L RE\. 1258, 1263.68, 1B76-78 (1868). 
A A-ew Look, 36 Note, The Couit of llilifory Appeals orid the Btll of Rzghts 

G. W A S H .  L. REV. 435 (1867). See a180 note 802, BUP~U. 
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Executive, have induced moat federal courts to be hesitant in 
substituting their judgment far that of the military.ao~ 

Since the bulk of the habeas corpus applications from military 
prisoners seem to involve convictions for non-miiitary affen~es,"~ 
O'Callahnn T Parker's excIu8ion af these cases from military 
jurisdiction may prow to be a most efficacious means of safe- 
guarding the constitutional rights of servicemen without dras- 
tically altering the scope of reviexu in those remaining cases 
where the military situation may be of greater relevance. Serer- 
theless, some further refinement of the Burns. \.. Wilson "full 
and fair  consideration" standard IS needed. It should properly 
take account of developments in civilian habeas corpus cases, 
prtieularly the Ton  ,isend v. Sirin decision and its legislative 
adoption,"" the comparative cornpetences of milltarn and federal 
tribunals, and the chameleonic qualities af due process o i  lair. 
An attempt n i l 1  be made to articulate such a standard, and apply 
it to the Baker hypothetical, after the requirements of exhaustion 
of remedies are considered. 

V. EXHAUSTION OF REMEDIES 

I t  is generally required that one who claims to be injured by 
official action first attempt to get it rectified by the authority 
that took or threatened the action and by any other persons or 
tribunals that are directls responsible for such authority's super- 
vision or review. Thus, a state prisoner must pursue all available 
remedies under state law before a federal court w11 entertain his 
petition far a writ of habeas Likewse, a court will 
usuall> refuse to consider an attack upon an order of an ad- 
ministrative agency until 811 the available avenue8 of review with- 
in the agency hare been trawled. A similar doctrine applies 
to courts-maitial proceedings, and is usually employed in three 
different situations. (1) When an objection I S  made to  a pending 

' . S e e  B u r n s  z.. Lovett. 202 F.2d 331, 341-42 (D C Cir 1852). a,Vd 8th 
n o a  Burns I. Wilson. 346 U S  137 (19531, Bishop, note 266, w p i a .  a t  6 6 ,  
Note, 61 COLLM L. REI 127, 148-48 119641, Note, 76 YALE LJ 380, 306-81 
( 1 0 6 6 ) :  hate ,  1 3  U.C L.A. L. REI 1418, 1126 (19661 

" S r r  Kafz d Nelian, note 214, supio, at 216. reporting rhat " m i  three a i  
rhe milltar) habeas corpus cases ariring in the l a ~ t  decade [ending in 18681 
invalved offenses which were of B peeuliarli military nature." 



FEDERAL COURT REVIEW 

court-martial: ' I :  ( 2 )  When collateral federal court review of a 
court-martial proceeding is sought before the petitioner has pur- 
sued 811 his military appellate remedies; ':' ( 3 )  When an issue 
is raised in a collateral rewew proceeding which had not been 
raised before the military authorities "I' Similar rationale in vary. 
mg degrees, mppoit  all of these applications."" The federal courts 
are sensitive about interfering with the operations of the military 
department. To prematurely review an alleged error might ex- 
press a lack of confidence in the military tribunals' ability or will- 
ingness to rectify any such error. The exhaustion of military rem- 
edies may make further rei iew unnecessary If the error is correct- 
ed or if relief is granted on another basis. The military authorities 
mas- clarifs- the issue or develop helpful considerations for its 
resolution. Finally, there may be a need for the informed and 
specialized judgment of the military on the issues raised. It is 
apparent that these policies uill justify the exhaustion doctrine 
in most cases But there may be situations where one or more of 
these policies is not applicable or where they a re  outweighed 
by competing considerations. Accordingly, some illustrative case8 
will be examined within each of the three suggested categories 

A ATTACK O S  A P E S D I S G  COCRT-MARTIAL 

Although the availability of habeas corpus or other collateral 
relief against a pending court-martial has been extremely lim- 
ited, the door is not completely closed. In the 1886 case of Smith 
v. IVhttzteu.'2i a w i t  of prohibition was sought to prerent a 
Navy court-martial from trying the petitioner for a second time. 
The Supreme Court acknowledged that prohibition would be an 
appropriate remedy against a court which clearly lacked jurisdic- 
tion but determined that i n c e  such was not the case here, it need 
not decide whether a federal court could isme a writ of prohibition 
to a military court-martial J u t  a year earlier, howver .  the 

"'E.o., Wales b. Rhi tnep ,  114 T.S. 564 (18861 :  ea Napd b. McRamsra, 
378 F 2 d  538 (10th Clr 19671, w7t. d m ' d ,  385 U.S 1022 11967) 

' E.8..  Gvrik b. Schilder, 340 U.S. 128 ( 1 5 5 0 i .  m e  iioyd b. Bond, 395 U.S  
683 (1569) 

"'E.8., Branford V .  United States. 366 F.2d 876, 877 (7th Cir 1 5 6 6 1 ,  
Sutrler 0. Dswn, 215 F.2d 760, 763 (10th Cir.1 oert. den'd.  348 U.S. 903 
(15541. 

JAFFE. SUOICML C O S T R O L  OF A D M l l l S T R l T l V s  AcTmx 424.26, 464-66 (Stu 
ed 1966 i ,  Sherman. Judicial  R m e w  01 Ilzlitory Dsteiminotiona and the 
Ezhuuation o i  Remedies Rcpuzrement. 65 VA. L. REV. 463, 496.604, 620.26 
(1969) .  See 0180 Cra6cmff >. Ferrall, 408 F.2d 587. 594-96 (9th Cir. 15691. 

"'see DAVIS,  ADMINISTRATIIE LAW TEXT 6 s  20.02. z0.03, 20.06 ( i m i  

"'116U.S 167 (18661. 
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Court had denied habeas corpus relief prior to a couit-martial 
to a petitioner who was not ''in custody" or under restraint,". 
noting that relief for lack of Jurisdiction would be available 
after con\-xtmn and affirmance, and that 

the m q u w  i n f o  rhaf iuriidietian w ~ l l  be more saticfaerarg after the 
c o u i t  shall have decided on the nature of the offense far which ii 
pumahe. h i m  than it  can before. Ard thia manner of re1:ef 13 

more ~n accord i r i t i  the orderly adminicrrarion af ~ust:ce and the 
delicate relationi of :he t ~ \ o  elasre3 of C D U T ~ B ,  c ~ v i l  and mlll:ary, 
than the a i s u m p  ce hy  :he one court :hat the ather 
>w11 exere.m B iYr doer not belarr t o  it 'I' 

Terertheiess, these considerations should not preclude federal 
court mei ren t ion  where the lack of jurisdiction 1s clear, or a t  
leaat substantial arguments are plesented irhich ix-ould deny 
militnry Jurisdiction, and there is no need to obtain the specialized 
judgment of the military tribunals on the issues in question 
This wo' i ld  be the case, for example, iegardinp an attempt to 
court-martial a civilian in time of peace. Thus, in Toth v. 
Qzca,les,'? an ex-se~nceman a a s  ordered released from miiitar) 
custody after charpes had been filed but apyarent!? before the 
court-maitid took place. In Reid I .  Convert,,-- habeas C O ~ P U E  
ielief W.E granted to a ser~icenian's  wife whose court-martial 
conviction had been reversed by the Court of l l i l i tary Appeals 
on another prowid and n h a  was being held for re-trial. In 
another case,"-- the Comt of Appeals for the District of Columbia 
expressly rejected the application of the exhaustion of remedies 
doctrine to the question of courts-martial jurisdiction over civilian 
~rnplayees accompanying the military overseas but ale0 noted tha t  
relief ~ o u l d  probably be futile since the ChIA had recentlr upheld 
such jurisdiction in ~erera l  other CBSBE. This same court of appealc, 
without discussion of the exhaustion requirement, has also 
granted habeas corpus relief to a civilian merchant seaman 
serving aboard B ship undei charter to the S a y  in Vietnam I- 

".See  text aeeompanylng nore% 90.97. aupra. 
"'Wales L .  IThimey. 114 U.S. 564. 576 (18851. 
" " S e e  b a l d  % Band, 395 V.8. 683,  696 n 8 ( 1 8 6 9 ) ,  United States e% re1 

-3350 U S. 11 I1956) 
Norris L. liarman, 256 F Supp 1270, 1271-72 ( N  D Ill 1969; 

' "354 U.S. 1 ( 1 9 5 7 )  
'DUmted States ez ? e ! .  Guagliarda 1.. McElroi, 269 F 2d 527.  928-29 ( D  C 

Clr. 1 9 5 6 ) .  W d  sub. nom \leElray I .  United Stater ex re]. Guagllardo. 361 
U.S. 281 I1560;. There had been a court-martial conviction and partial 
exhaustian of mllitsri review remedies ~n Kinsella & Sin~le ian .  361 U S  231 
(1960) and eampanian eaaes. Srr elso note 319. 8upm 

"'Latneyv Ignatius, 416 F.2d 821 ID C. Cir. 1969) 
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The petitioner had unsucceasfully sought habeas corpus prior 
to his trial both from the CXA and the federal district court 
but had already been convicted by the court-martial a t  the time 
the court of appeals came to his rescue. 

The applicability of the exhaustion requirement to O'Cellahan 
claim8 that the offenses charged m e  not service-connected is not 
free from doubt. One district court has held that exhaustion should 
not be required because the claim "goes to the very poiver of the 
military aver [a defendant] as a constitutional jurisdictional 
matter" l * j  and because the application af O'CaIkhan "to variant 
fact-patterns is not a function which requires any special mili- 
tary expertise." Upon concluding that off-post possession af 
marihuana was not service-connected, the court enjoined the 
military authorities from court-martialing the plaintiff for such 
offense. Another district court, while more sympathetic to the 
exhaustion requirement, ><-as convinced by the exigencies of the 
particular case to render judgment on the merits, but denied B 

petition for habeas corpus on the ground that m-post possession 
and use of marihuana, the offenses charged, were service con- 
nected."". Factors favoring exhaustion, according to the court, 
were the willingness of the Court of Military Appeals to consider 
OCal lahm claims and reverse convictions for non-service-con- 
netted offenses, the power of a court-even a special court- 
martial-to determine its own jurisdiction in the first instance, 
and the availability of military appellate remedies. Considered 
of greater weight i n  this case, however, were the facts that (1) 
the military had already held such offenses to be vithin their 
jurisdiction whereas no federal court had ruled on the question, 
(2 )  the petitioner, a policeman in civilian life, would suffer ir- 
reparable harm if convicted even though a federal court might 
later grant him collateral relief, ( 3 )  the court had held a hear- 
ing an the merits and therefore exhaustion nould not serve 
judicial efficiency, and ( 4 )  the government did not urge that 
exhaustion be applied and seemed to welcome the court's interpre- 
tation, which, combined with the inclination of the court to 

"'See discussion of O'Callshan U. Parker, 395 U.S. 268 (1868) at Part IY, 
A, supra. The exhaustion problem is disemsed I" Everett. O'Collahm V. 
Pu7ksr--i>lilsstons 07 iMillatons in .Ilihtary Jualoe?, 1969 DCXE L.J. 853, 
8 0 4 4 5 ;  Nelson & Westbrook, Court-,Warlial Jurisdiction o i e i  Servwemen lor 
"Civilian Olrmes": An Analyeu of O'Callahon Y. Parher. 54 1 I i ~ i u .  L. REI.  
1, 47-52 (1968).  

Eoylan 9. Laird, 305 F. Supp. 561, 554 ( D  R.I. 1869) 
' = I d .  
"'Dlorio Y.  PeBnde, 306 F. Supp. 528, 631-33 (N.D Ala. 1868) 
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sustain military jurisdiction, aroids m y  friction between the 
c iv i l  and military tribunals 

In  light of the probably discretionarr nature of the exhaustion 
requirement. . this balancing of equities approach of the second 
distixt  court Seems prefeiable to  the first court's concIusion that 

napplicable. In  n e w  of the many factors 
service-connection, particularly the effect 

ipline, it would be beneficial to  hare the 
informed judgment of the milita 
t a w  significance of man? offens 
the C31A has ahead!- deteimined that a particular offense com- 
mited under d in i i la i  circumstances is serrice-connected, it nouid 
seem unfair and inefficient to require future offenders in that 
category to go through the motions of exhausting likely futile 
remedies before receiving their day in a federal civil court."' 

Pre-trial intervention by a federal court 1s more likely to be 
justifiable 5vhen the petitioner denies the right of the military 
to try him a t  all. BE IS the case with civilians and nan-service- 
connected offenses, than when other constitutionai claims, not 
going to the court-martial's jurisdiction, are iaised ' '> In  one 
such case,"- although an army private claimed to have acquired 
conscientious objector views after his voluntary entiy onto active 
duty, his application for a discharge on such basis w a s  rejected. 
He m.s subsequently court-martialed on two O C C B S ~ O ~ S  for failing 
to  obe? lanful orders which instances arose from his asserted 
ieligious beliefs. When threatened with a third court-martial 
for a simii8r Incident, he petitioned the federal distrrct court 
for a declarator>- judgment of his conscientious objector status 
and an mjunction of the pending court-martial, claiming that 

D m a ,  note 313. supra, at  
Sherman, note 315 8 u p m  
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he would be placed in multiple jeopardy and that he \vas being 
unlawfully detained in the service. The court denied the relief 
because there W ~ S  no contention that the court-martial would 
lack jurisdiction, his claims could he used as defenses before the 
court-martial, and his attempt to raise them in an injunctive pro- 
ceeding was premature and misplaced. The court stated tha t  
"it has become well established that a. Federal Court nil1 not 
issue a writ  of prohibition, or atheru-ise review the acts of a 
court-martial unless it appears that the military tribunal is acting 
in excess of its jurisdiction." 111 

Nevertheless, the possibility of pre-trial relief cannot be fore- 
closed where i t  1s claimed that a pending court-martial threatens 
the exercise of certain rights protected by the First  Amendment. 
In Dombrozoski v. Pfister,874 the Supreme Court aDpraved the en- 
joining of a threatened state criminal prosecution far violation of 
statutes which were alleged to be vague and unconstitutional an 
their face and which were being employed in such a manner as to 
harass the plaintiff-civil rights organization and inhibit its free- 
dom of expression. This case was subsequently relied upon by the 
Second Circuit Court of Appeals in Wolff Y. Local Board No.  16.Ss5 
a pre-induction challenge ta B selective service classification. In this 
area the federal courts have generally fallowed a hands-off attitude 
similar to that regarding courts-martial, and have held that the 
decisions of local draft  boards and administrative review authori- 
ties are final within then  respective jurisdictions. They are not 
directly judicially reviewable and can only he attacked by a habeas 
corpus petition after induction or in defense of a criminal charge 
f a r  refusing Thus the Second Circuit's opinion by 
Judge hledina observed that:  

lrreipe~rive of the exmtence of the parer to do SO, the courts 
have been extremely reluctant t o  bring any phase of the 

operatian of the Selective Service System under judicial eerutiny. 
. . . The very n s t w e  of the Service demandn that It operate with 
maximum efficiency. unimpeded by external Interference. Only the 

"'Chaw. 9. Fe~gus ion ,  266 F. Supp. 879, 880 iN.D Cal. 1967).  
" 3 8 0  U.S 479 (19661. C i .  Zwiekier 11. Kwta,  389 U.S. 241 (1967) holding 

that a three-judge district court  should not have abatamed from demding an 
injunction and declaratory action against enforcement of a New York 
eiiminai statute alleged t o  he uncomtifutmnsl on ~ t r  face fa r  overbreadth ~n 
restricting free expression. See Annat., 8 A.L.R.3d 301 (19661 , Comment. 6% 
CALIF. L. REY. 379, 441 n. 290 (19681, but see Younger B Harris. 91 S. Ct. 
746 (1971) and campanion cases. 
'" 372 F.2d 817 (2d Cir. 1967) 
'" Estep 1. United States, 327 U S .  114 (1946). 
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mo9t weighty consideration could induce UP t o  depart  from ?his 
long standing polie)~."' 

Yet in this case where the plaintiffs' classification had been 
changed from deferred students to I-A after they had participated 
in an anti-Viet Nam Wai demonstration a t  a local draft  board, 
the court upheld jurisdiction of B suit to compel a reclassification 
because : 

Of all the conrtitvtional rights. the freedomi of speech and assembly 
m e  the masf perishable, yer the most vital t o  t h e  pre~er ia l ion  of 
American dernaeraw . Here i f  I J  the free expresaion of v i e a 3  
on issues of emtical euirent national importance that IS Jeopardized 
On such ~ O P I C J  perhaps more than an) other, I t  i i  imperative tha t  
rhe public debate be f u l l  and  tha t  rueh segment of our society 
be permitted fieel) t o  express Its v i e w  Thus the allegations of 
the complaint i~ this case tha t  the draft boards have unlawfully 
suppressed erili~ibrn mur t  take precedence over the policy of non- 
i n t e n e r f i o n  in rhe affair6 af the S e l e c t i r e  Service."" 

In regard to the government's contention that the plaintiffs 
should be required to exhaust their administrative remedies be- 
fore seeking judiciai relief, the court noted that the D o m b r o i d ?  
rationale was not limited t o  a statute which vas  unconstitutional 
on its face, but also could be relied upon where a statute v a s  
being appiied in an unconstitutional manner with a chilling 
effect on the exercise of First  Amendment rights.' Thus, whethei 
the plaintiffs would in fact be inducted was not relevant, since 
"the effect of the reclassification itself IS immediately to  curtain" 
them and others similarly situated from "voicing dissent f iom 
our  national policies." ' I  Finally, i t  was noted that there was no 
need to require the plaintiffs to foilon the same "futile path'' of 
administrative review that  others under similar circumstances had 
trod before without success. I '  

Subsequent to the Wolf case, and perhaps because of it;'- 
Congress amended the Selective Service Act to provide that before 
an affirmative or negative response ta induction ''nu judicial 
reriea- shall be made of the classification 01 processing of an? 

'.Wolff II Lacst Board So.  16, 372 F.Od 817 l2d Clr 19611 
" ' I d .  
' " I d .  a t  821. ~ e l i m g  on Camsran c Johnson. 381 S 741 119651 C t ,  

Sobal z. Perez. 389 F 2d 392. 400 (5th Cir.  19681 : Wlllr 1 Tnited Stales.  
381 F Zd 913, 915 19th Cir 18671 

' Wolf7 I. L a d  Board So. 16, 372 F.3d 811, 623 ( 2 d  Clr 196-) 

' " S r r  Oeitereich 1. Local Basrd F a  11. 393 U S  233, 244-46 n 7 l lY68) 
'Id. a t  836. 

ieoneurrinr a ~ i n i o n ) ,  . d .  at 247-48  (dissenting o p ~ m a n )  

60 



FEDERAL COURT REVIEW 

registrant. , , ." q '  Severtheleas, when a draft  board reclassified 
a ministerial student as I-A after he returned a registration 
certificate in order to express "dissent from the participation by 
the United States in the war in Vietnam," the Supreme Court 
held that the federal district courts had jurisdiction of a suit 
to restrain this allegedlr "clear departure by the Board from its 
statutory mandate" to grant exemptions to ministerial students.'.' 

Of course, judicial intervention policy in selective service cases 
1s not p e r  se transferable to the administration of military justice, 
but the strong analogies should prove persuasive in pre-court- 
martial judicial challenges involving a substantial claim of a 
"chilling effect" upon protected rights of expression."' Two cele- 
brated Vietnam War protestors, however, were unsuccessful in 
their attempt8 t o  invoke the Dombrowski  doctrine in defense of 
their antiwar beliefs and activities Army Captain Howard Levy 
was charged with violations of Articles 1 3 3  ("conduct unbecoming 
an officer and a gentlemen") and 1 3 4  ("disorders and neglects to 
the prejudice of good order and diacipline . , all conduct of a 
nature to bring a discredit upon the armed forces") for expressing 
his strong, if  not intemperate, criticism of Vnited States foreign 
POIICY to other members of the military, and violation of Article 
90 for willfully disobe>-ing a command concerning his duties as 
R medical instructor. His action for mandamus and B stay of his 
pending court-martial was dismissed by the district court. The 
Court of Appeals for the District of Calumbla affirmed pev 
caiinm with one judge dissenting, and the Supreme Couit twice 
declined to take jurisdiction:," Each member of the court of 
appeals panel filed a separate opinion. Judge Tamm could find 
no imminent irreparable injury and regarded the military reme- 
dies and possible collateral relief in the federal courts in the 
event of conviction as adequate to protect LPVY'S rights.". Judge 

'"'M~Ltarx Selectlie Sernce A c t  of 1967 E 10(bl ( 3 ) :  81 Stat. 100 (1967) 
60 App. U S.C 3 460 ib l  13) (Supp 1968) 

'"'Oestereieh /. Local Board Xo, 11, 393 C S. 233 (1968) See a180 Breen 
U. Local Board l o  16, 396 C.S. 460 119701. Cornpore Clark 3,. Gabriel, 393 
T.S 256 (19681. 

See Sherman, note 315. supra, BL 501-02, 538, e,. United States ez ~ 1 .  
Chaparro Y.  Resur, 412 F.2d 443 (4th Cir. 19691, Dsrh b. Commandmg 
General, Fort Jackson, S. C . ,  307 F. Supp. 849. 851-32 [ 

" ' L e v  2. Carearan, 389 F:Pd 829 (D.C. Cm.1, stay den 
o w t .  denied. 380 U.S. 960 (18671. Far subreqvent PPOC 
381.32, miru  So# olm Locks i. Commanding General, Sixth Arm), 89 S. Ct. 
31 (19681 (single justice iaeka authont) to mane habeas c m p u ~  co 

euy v. Corcoran, 389 F.2d 929, 980 ( D C .  Clr. 1967) (coneurnng 
J claiming mhtary infringement of their first amendment righrsl 
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Lerenthai acknonledged that there might be some merit in the 
contention that the charges under the broad Articles 133 and 134 
haye a chilling effect on speech. Severtheless, he found the argu- 
ments in favor of the application of Dombroitsin outweighed by 
the long tradition of judicial non-intervention with pending 
courts-martial and b>- the less extensive free speech rights en- 
joyed by military personnel."' Dissenting Judge Bazelon thought 
that Levy's claims that these articlee were unconstitutional. that  
the charge for disobeying a lawful order was being applled to 
euppress First dmendment lights, that Dombmuskz applied t o  
military courts, and that there a a s  irreparable injury were not 
frivolous and that a three-judge district court should have been 
convened to hear them. ' I '  

Captain Nord atso failed in his attempt to conrince the federal 
courts to require the Air Force to assign him to duties compatible 
with his conscientious objector views or accept his reaigna- 
tion.' ' The Tenth Circuit rejected his reliance on Dombroicski 
to protect his first amendment right to religious freedom as an 
unjustified extension of that  case which would contravene the 
long standine policy ~n favor of exhaustion of military reme- 
dies."' In response to Soyd's contention that he would be farced 
to disobey military orders and be subject to court-martial, the 
court of appeals said that It cannot anticipate that such process 
will be inadequate t o  protect his constitutional rights.'" In  similar 
circumstances some other federal courts have not required a pur- 
ported in-serrice conx ien t iox  objector to exhaust his military 
"judicial" remedies in addition to his "administrative" ones.' ' 
But where court-martial proceedings are already pending, the 
tendency 1s to require that the constitutional claims first be 

Id. a t  931 ( c~ncurr lng  ~ p l n l o n l .  
Id.  s t  932-33 (dissenting opinion) 
Nogd Y. YeNlamara. 267 F. Supp. 701 ( D  Golo.). o P d .  378 F.2d 536 

(10th Cir.1, ~ e r t .  denied.  389 U S .  1022 (1867) For ivbrequent proceedings. 
m e  text aeeompanpng noten 369-60, mira .  

"Nogd  V .  HcNsmsra. 378 F.2d 538, 640 (10th C l r  I ,  c e l l .  dented.  389 T.S 
1022 (1967) .  

' " I d .  at 63940. See a180 United Stater r z  re1 O'Hsre Y .  Eichrtaedt. 265 F .  
Supp. 476. 482 (S.D. Cal. 1967) ,  Petition of Green. 156 F. Supp. 174 161 

Hammond 9. Lenfeat, 398 F.2d 705, 713-14 I2d C l r  19661, Crane C. 
Hendriek, 284 F. Supp. 250, 252-53 (N.D Csl. 19681 S e e  Pitcher P. Laird. 
421 F 2d 1272. 127677  (5th Clr. 1970) : Sherman, note 316. ~upra.  a t  517-20, 
523-26, Note. 1969 UTAH L. REV. 328. 336-39. But m e  United States L Royd. 
18 U.S.CM.A. 463, 40 C.M.R. 195 119691 The Department a i  Jmtree no 
longer cantendi that aueh judicial remedies be exhausted b3- an ~ n - i e r v x e  
eonseieniiaur objector. S e e  Qmnn 2 .  Laird. 421 F.2d 840, 841 n.1 ( 9 t h  Cir 
1970) 

IS;,?. Gal 1967) 

62 



FEDERAL COURT REVIEW 

pursued through the military justice system,'G3 This conflict was 
noted but left unresolved in  a Supreme Court decision dealing 
with another issue subsequently raised by Captain Noyd.'i' 

The utility of the Dombrouski  case to the potential court- 
martial defendant 1s also limited by the recent decision in 
Younger V. Harris  'le which put a chill on the "chilling effect" 
doctrine. Relying upon equitable principles restricting the use 
of injunctions, the nature of our constitutional federalism, and 
the place of the federal courts in this system, the Court held 
that a pending state prosecution ail1 not be enjoined by a federal 
court in the absence of irreparable injury beyond that of defend- 
ing a single prosecution, or proof of bad faith, harassment, or 
other extraordinary circumstances. The possibility that a chal- 
lenged statute is vague or over-broad i8 not by itself sufficient to 
justify the intervention of the federal courts in the orderly 
proceedins8 of B state court. Similar considerations would Seem 
to justify the application of this restrained approach to military 
cases 8 5  well. 

B .  FAILURE TO EXHACST MILITARY REVIEW REMEDIES 
Congress has provided a detailed military appellate System 

fa r  the direct review of criminal convictions. Moreover, there 
a re  other reviews within the military which may be considered 
collateral in nature. A petition f a r  a new trial may be made to 
the appropriate Judge Advocate General within two years after 
the approval of a sentence an the basis of newly discovered 
evidence or fraud on the court.". In addition, the Legislative 
Reorganization Act of 1946 authorized the Secretary of a mili- 
tary department, acting through a civilian board, to "correct 
any military record of that department when he considers i t  

*'See Crayeroit  j.. Ferraii, 408 F.2d 587, 589, 596 (9th Clr. 1969) ;  In l e  
Kelly. 401 F.2d 211 (5th Cir. 1968); text ~ccompan)-ing note 332, ~ u p r a :  01.. 
Brown II. Mellamara. 387 F.2d 150, 152-63 n. 5 (3d Cir. 1967). C w t .  denied, 
sub. nom. Brown 9. Chfford, 390 U.S. lo05 (19681. But xes Sherman, note 
315, aiipra, at  538. 

'"lloyd Y.  Bond. 395 U.S. 683, 685 n. 1 (1969). 
" 9 1  S. Ct. 746 (1971).  Ct. ,  eompsnion ca8e1 and Cameran U. Johnson, 390 

U.S. 611 (1988). 
"'Art. 71, U C I J ;  MCII,  1989, para 109-110. The Military Jurtiee Act a i  

1968 liberalized this p r o w i o n  by mmovmg its imitation ta C Q S ~ S  invoiiing at 
least m e  year's confinement and by extending the time f o r  filing from one 
pear to two Pub. L. 90-632 8 2 ( 3 3 ) .  82 Stat. 1335 (1968).  See McCoy, Due 
P m o e s s  io? Servzoemsn-The iM%lztovy Justice Act oi 1968.  11 W M .  & M A R Y  
L. R E V  66, 100-102 (1969).  For a discusion a i  the farmer p ~ o v m o n ,  m e  W. 
AIcOCY & S .  WcRm, MILITARY LAW UYDER THE UNIWRM CODE ox MILITARY 
JUsTlCE 167-60 (19553. 
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necessary to correct an error or remove an injustice ."..* Under 
this authority, boards for correction of military recards have 
revieued records resulting from courts-martial convictions to de- 
termine whether an error or injustice has been committed and if  
so, x h a t  relief should be recommended to remedy it:" Finally, 
the Court of Military Appeals has held, with the approval of the 
Supreme Court,'#' that, as a court established by Act of Con- 
gress,'#' it has the authority to  rerieu- cases on petitions for writs 
of habeas corpus and coram nobis.": Such authority, however, 
is only in aid of its established appellate and 
therefore doer not extend to cases in u hich the approved sentence 
is less severe than one year's confinement unless a Judge Ad- 
vocate General has directed review of a general court-martial b?. 
a Court of Military R e ~ i e a ,  or the conriction 1s of a flag or 
general officer. ''4 

In  light of the safeguards against error and injustice that this 
system provides and in  view of the frequent need for the special- 
ized judgment of the military, i t  is not surprising that the 
federal courts almost uniformly require that a convicted service- 
man exhaust his military remedies before seeking collateral judi- 
cial I'ernea ." Indeed, the exhaustion requirement has been held 

restricting the a p p a ~ e n r  ieope of United States L Benlacqua, 18 U S C >I A 
10, 39 C h1.R 10 (1968,. S e e  nldo  United States L .  Homcy, 18 U S  C I 1  A 
5lj, 40 C . I  R. 227 119691, denying. iurisdirt ion ta issue extraordinar) wi l t s  
m c a m  decidea prior t o  rhe effective date of the UCMJ S e e  d e o  Comment 
69 COLUDI. L REI.  1268, 1266-68 (1969)  : c i ,  Xote. 20 C 7V.R U L RE$. 6:-, 
683-66 (19691. The 3lilitarv Justice +et af 1968 orn ided  for r e v ~ e w  bu the 
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to include not only direct appellate remedies but collateral reviews 
available within the military system. In the leading case on the 
point, Gmik v. Sehilder.'BB a habeas corpus petitioner had ex- 
hausted a11 his post-conviction remedies which existed at the 
time. The district court granted the writ  bath because of an 
alleged jurisdictional defect and a denial of procedural rights. 
The Court of Appeals reversed an the ground tha t  since the 
filing of the habeas corpus petition Congress had made available 
the new remedy of application ta the Judge Advocate General for 
a new In affirming this conclusion, but ordering the 
district court to hold the case pending exhaustion of the new 
remedy rather than dismissing it, the Supreme Court stated: 

for habeas corpus in the federal  court 
n of a state eaurt .  If  the atate procedure 
though available has not been exhausted, 

the federal  e o ~ m  will not Interfere. . . The policy undeilying tha t  
rule is ai pertinent to the eollsteral attack of military judg- 
mentr as i t  is to eollatersl attack of judgments rendered in s ta te  
court&. If an available prwedure has not been employed to rectify 
the alleged error which the federal court  is saked t o  correct, any 
interference by the federal  court  may be wholly needleas. The 
procedure established fa  police che errors of the tribunal whose 
judgments is challenged may be adequate for the oecasian. If i t  i e ,  
any friction between the federal  court and the military or state 
tr ibunal is raved That  policy is well  selved whether the remedy 
which is available was existent st the time resort was had ta the 
federal courts oi was subrequently crested. , . .Y 

The Supreme Court recently reaffirmed these sentiments in 
the case of Xoyd v. Bond."* After the failure of his efforts to ob- 
tain a transfer or discharee based on his objections to the Viet- 
nam War,'-o Captain Soyd was court-martialed for refusal to 
obey' an order and nas  sentenced to confinement. While his appeal 
within the military system u-as pending, Noyd was ordered 
transferred to a disciplinary barracks. He then filed a petition 
far a w i t  of habeas corpus in a federal district court. This was 

(10th Cir. 1963). d ' d ,  386 U.S. 683 (1839);  Ayeoek & Wurfel, note 367, 
8upro. at 344-64: Comment, 69 Corvw. L. REI. 1219, 1279 (19391. 

'34OT.S. 128 (18501. 
". 160 F.2d 662 (6th Cir. 1960) 
"Gualk 2.. Sehilder. 340 U.S. 128, 131-32 (19501. A procedure ~ ~ m i l a r  to 

tha t  ordered by the Supreme Court  was emp1o)ed by the court of appeals in 
Whelehel v. NcDanald, 340 U.S. 122, 125-26 (1950) .  See d m  Eadey B 
Hunter, 209 F.2d 483, 465 (10th C n  39633, Goidstein U. Johnson. 184 F.2d 
342, 343 (D.C. Cir. 1950).  oert. denied, 340 U.S. 819 (1950), YeMahan b. 
Hunter, 178 F.2d 661 (10th Clr.1, cart. denzed,  338 T.S. 968 (1960).  

"'395 U.S. 663 (19691. 
'. See text aecampanyrng notes 33-62 ,  aupru. 
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granted to the extent of baring his transfer on the grounds that 
that  would constitute execution of Soyd's sentence before com- 
pletion of appellate review in violation of the Uniform Code of 
Military Justice.? This decision was reversed by the Tenth 
Circuit Court of Appeals because of Noyd's failure to exhaust 
his military remedies.'-* Justice Douglas then granted a temporaly 
stay which required Nayd to be placed in a non-incarcerated 
status until the full Court could dispose of his petition far 
certiorari.s's The Court granted his petition but affirmed the 
court of appeals on the exhaustion The opinion by 
Justice Harlan emphasized the need for deference to military 
tribunals in interpreting "a legal tradition which is radically 
different from that which is common to civil courts."z" He 
stated that although this appeal concerned the ancillary matter 
of the legality of the petitioner's confinement and not the merits 
of his case, all the reasons supporting the decision in  Gusik v. 
Schilder were applicabie. These included the possibility of abviat- 
ing the need for a civil court decision, avoiding friction xvith 
the military, and the desirability of having the military courts 
first "interpret extremely technical provisions of the Uniform 
Code which have no analogs in civilian jurisprudence. . . ." 
The Court noted that the Court of Military Appeals had held that 
i t  would grant the type of relief sought by Soyd in an appro- 
priate case,".' and that the necessity of traveling ta Washington, 
D.C. and securing a lawyer there to prosecute such a remedy 
was not so onerous as to make i t  inadequate.'-B Accordingly, 
the Court affirmed the denial of habeas corpus relief, but con- 
tinued the stay of execution of the sentence, which then had 
only two more days to run, in order to give Xoyd an opportunity 
to present his claims to the CMA."' 

( e ) ,  UCXJ. 
"Nayd U. Bond, 285 F Supp 785 iD NM. 1968). inte?p*eting Art. 71 

In Nayd 21. Bond 402 F.2d 441 (10th Cir 1868). noted, 2 0  C.W.R.U L. REI. 

Noyd V .  Bond, 88 S .  Ct. 478 (18681 
67!, (1868). 

"Noyd U. Bond, 393 U.S. 1048 (1869). Justice White thought that the 
writ should have been dismissed as Improvidently granted Nayd b. Bond, 
385 U.S. 683, 698-700 i1069) idrasentingopinion). 

Noyd 2. Bond, 396 U.S. 683 (18691. 

I d .  at  686, m e  ai80 U.S. ex rei. Chapsrra II. Resor. 208 F. Suppi. 1164 

oyd 9. Band, 395 U.S. 683, 605-96 i1060) .  

he Court of Mditary Appeals subsequently affinned Nayd's canvietion 
on the merits thvi presumably mmtine the issue regarding his right t o  be 
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Similar attempts by Captain Levy to be released on bail and 
prevent his transfer to B disciplinary barracks pending appeals 
from his court-martial conviction have also been rejected by the 
military and federal courts,"' although he was successful in ob- 
taining bail, on order of Justice Douglas, after exhausting his 
military remedies and whiie pursuing habeas C O ~ P U B  relief in the 
federal civil courts.4" Whiie these cases may be consistent with 
the exhaustion doctrine, they point-up the need for more realistic 
and fair  procedures for the release from custody of those eourt- 
martial defendants whose liberty constitutes little threat to the 
military or public community or to their continued availability 
for further proceedings or execution of their sentences.Bqg 

The Supreme Court's opinion in the Noyd case gave express 
recognition to the power of the Court of Military Appeals to 
issues extraordinary writs, such a s  habeas corpus and coram 
nobis, in aid of its jurisdiction, and indicated that such relief 
shouid have been sought by Captain Soyd before he came to 
the federai courts for aid.*" Whiie this remedy is not a substitute 
for direct review on the merits,"'l i t  would probably be required 
to be exhausted by any petitioner whose claim was within the 
general appellate jurisdiction of the CMA and had not been 
timely passed upon or rejected by that court. This requirement 
would be consistent with state habeas corpus practice and with 
the policy of section 2255 of the Judicial Code which, while 
probably not directly applicable to courts-martial convictions,"* 

free of diseipiinwy confinement pending 8wh CMA adjudication. United 
Statesv.Noyd,  18U.S.C.M.A. 483,40C.Y.R.  196 ( 1 9 6 9 ) .  

"'Levy G, Resar, 11 U.S.C.Y.A.  135. 37 C.M.R. 899 (1967) ;  Levy Y. 
Resor, 384 F.2d 689 (4th Cm. 1967).  oert. d d d .  389 U.S.  1049 (1968); 
Lev). Y, Dillon, 286 F .  Svpp 693 (D. Ksn. 19681, affd, 415 F.2d 1263 (10th 
Pi. ,,am> 

Levy Y.  Parker. 396 U S  1204 119691 

. .  
aneerning wrmgg by commanding officers, which may, in turn, be an sddi. 
tionsl remedy tc exhaunt prior to seeking federal court review. See Levy Y.  
Dillon, 286 F.  Supp. 596, 596 (D. Kan. 195B). aud, 416 F.2d 1283 (10th Cir. 
1868).  See alm Umted States ex rel. Chapairo Y. Ream, 412 F.2d 443 (4th 
Cir. 1969).  

'"Noyd Y.  Bond, 395 U.S.  683, 695, 696, 698 (1968). See United States a. 
Augenbl i i ,  393 U.S. 646, 650 ( 1 9 6 9 ) .  See olao text aceompanfmg notes 
860-64, ~uprs. 

'*See Palomars 9. Tsylar 344 F.2d 937, 938 (10th Cir. 19661: Kent Y. 
Taylor, H.C. N o .  4088 (D. Kan. Aug. 12,1966).  

Alien 9. Van Cantfort, 420 F.2d 525, 5 2 6 2 7  ( l e t  Cir. 1870). 
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provides that "a prisoner in custody under sentence of a court 
established by Act of Congress" must apply far relief b r  motion 
to the court which sentenced him before seeking habeas corpus 
in the district of his confinement.". 

Another military remedy which may have to be exhausted is a 
request to the appropriate board far correction of military rec- 
ords ,s' although there is some indication that this is not an 
absolute requirement. In reriewing a lower court's dismissal of 
a challenge to an administrative discharge because of a failure 
to exhaust auch remedy, the Court of Appeals for the District of 
Columbia Circuit pointed out that (1) the executive department 
correction of records remedy a a s  created as a substitute for 
private bills in Congress and thus was not a part  of the military 
judicial process,"" (2 )  the Secretary of a department, in his 
discretion, can take final action on a military record without a 
Board decision, ( 3 )  a Board's decision when made is not final 
and binding on the Secretary (although he cannot arbitrarily dis- 
regard i t ) ,  and ( 4 )  neither statute nor regulation requires resort 
to the Board as a prerequisite t o  judicial relief."m The court 
added, hoiuever, that  since the remedy was available, and is 01- 
dinarily useful and salutary, the case should be remanded to 
the district court to determine whether as a matter of discretion 
i t  should abstain from judicial review pending a ruling by the 

Where applicable, it would be consistent with good and 
safe practice, as weli as the decisions of other courts,'B' to  exhaust 
this collateral military remedy before seeking civil court relief. 

"*See 0180 Ashe v. MleNamara, 356 F.2d 277, 280 (1st O r .  19653: Gold- 
stein I. Johnson, 184 F.2d 342, 343-44 (D.C Cir) .  e w t .  denied,  340 C.8 
879 (1950) : FELO, note 369, supra, at  160. 

Odgen V .  Zuekert. 298 F.2d 312 (D.C. Cir. 1961) ; see ala0 Packard u 
Rollms, 307 F. Supp. 1586, 1389-92 (W.D. Ma. 19691, ofd, 422 F.2d 5% 
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Although the Supreme Court in h'oyd v. Bond stated that 
"the principles of federalism nhich enlighten the law of federal 
habeas corpus for state prisoners a re  not relevant to the problem 
before us , , .," j91 the Court recognized that other considerations 
lead to the application of a similar policy of exhaustion of reme- 
dies. The statutory authority for federal habeas corpus of both 
state and military prisoners comes from the same section of the 
Judicial Code,894 and i t  would seem that, absent some peculiar 
military consideration, exhaustion policies developed in cases in- 
volving state prisoners should provide, a t  a minimum, guidelines 
for military habeas corpus petitions. 

I n  the 1948 revision af the Judicial Code, Congress provided in 
section 2264 that an application for habeas corpus from state 
cuatody shall not be granted unless "the applicant has exhausted 
the remedies available in the courts of the State, or that  there 
is . . . an absence of available" effective remedies, and that he 
shall not be deemed to have complied with this requirement "If 
he has the right under the l a w  of the State to raise, by any 
available procedure, the question presented." I n  1963, the 
exhaustion of state remedies requirement was extensi\wly con- 
sidered in Fay v. N ~ i a . ' ~ ~  The petitioner and two co-defendants 
had been convicted af murder on the basis of signed confessions. 
The co-defendants' appeals were initially decided adversely to 
them, but subsequent habeas corpus proceedings resulted in a 
holding that the confessions were coerced and their convictions 
were vacated. Naia, however, declined to appeal probably out of 
fear that  a retrial might bring the death sentence. After the 
release of his two co-defendants, So ia  sought collateral relief in 
the state courts. It was denied because he had faiied to pursue a 
timely direct appeal, and was considered to have waived any 
error in admission of his confession. The federal district court 
dismissed his habeas corpus petition because he had failed to 
exhaust his state remedies, but the court of appeals reversed 
because of the exceptional circumstances of the case.'9' The Su- 
preme Court affirmed the granting of the writ  but on broader 
grounds. After a detailed review of the development and im- 
portance of the federal writ  of habeas corpus, the majority opinion 
observed that the rule that  the federal courts will decline to 
review federal issues if there is an independent and adequate 
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state ground f a r  affirmance "8s not based upon a lack of power 
but on sound judicial discretion and that i t  had more application 
to direct rather than collateral re\-ievs and to state substantive 
rather than procedural grounds.". After also noting that "[t lhe 
rule of exhaustion 'is not  one defining power but one which 
relates to the exercise of power, 

What _e have raid w b i t m t i d l y  dispmei of  the further cantenrim 
tha t  28 C S C. 6 2264 embodies B doctrine of forfeiture? and cuts 
off relief when there has been B failure IO exhaust i ra te  remedies 
no longer available a: the rime habeas IS  sought. This contention 
la refuted by the language of the stature and by i t s  hiatary. I t  
v a ~  enacted t o  codify the judicially waived rule of exhaustion. 
Very little rupporf can be found ~n the long course of previous 
deciaiona by this C a n t  elaborating the rule of  exhaustion for  the 
pruposlflon tha t  1: %as regarded at  the time of  the r e v i ~ i o n  of 
the Judicis1 Code a& iurirdietranal rather than merely as a rule 
ordering the atate and federal proceedings QU 81 t o  eliminate vn. 
necessar3- federal-state friction . W e  hold tha t  6 2254 13 limited 
in i u  appiicatlan t o  failure t o  exhaort  stare remedie8 s td l  opm to  
t he  habeas applicant at the time he f i les  his opplicofron in federal 
court.- 

The Court then held that relief could be denied a t  the discretion 
of the federal judge to a petitioner who had understandingly 
and knowingly relinquished or abandoned a known right or 
available procedure, but that there vas no such intended waiver 
in this 

To the extent that the exhaustion requirement rests upon the 
same or similar grounds in state and military habeas corpus, as 
acknowledged in G w k  v. .Schtlder,60> i t  IS a t  least arguable that 
the limitations placed upon the application of the doctrine in 
Fay v. b o u i  should also apply ta military cases."' The Fifth 
Circuit Court of Appeals has so held in considering a habeas 

"'Fay %. Kola, 372 U.S. 391, 415-34 (19631 
I d .  at  420. 

- I d .  at434-36 lemphaiir  added].  
* ' I d .  a t  438-40. 

70 



FEDERAL COURT REVIEW 

corpus application from a petitioner convicted by a court-martial 
who failed to timely petition to the Court of Military Appeals 
for review or to the Judge Advocate General for a new trial, 
and thereby lost such remedies.'o' However, the court denied the 
writ upon finding that  the court-martial had jurisdiction, which 
was viewed as the limit of the federal court's inquiry. Similarly 
a district court in the District of Columbia took jurisdiction of a 
suit to declare the plaintiff's court-martial void after his release 
from custody, even though he let the time for petitioning for  a 
new trial lapse.'o' Relief u a s  also denied here upon finding that  
the court-martial had jurisdiction and that  the plaintiff's claims 
had been fully considered by the military authorities or were 
available for  consideration by them 

C. RAISI.VG OF A NEW ISSCE O N  COLLATERAL REVIEW 
The final aspect of exhaustion of remedies relates to the re- 

quirement that  a claim first be presented to the military before it 
can be raised in a collateral review. I t  is certainly sound policy 
that  before a tribunal i s  accused in another forum of having 
committed an error it  should have an opportunity to hear the  
arguments or evidence pro and con and to remedy the matter 
itself or a t  least explain the basis for its ruling. This would apply 
o fortiori in a collateral review of a tribunal with a special 
expertise and one subject to checks by various appellate tri- 
bunals. Moreover, in applying the "full and fair  consideration" 
standard of judicial review of courts-martial, BS the Tenth Cir- 
cuit has recognized: " [ o l b ~ i o ~ ~ l y ,  it cannot be said that they 
have refused to fairly consider claims not asserted." lo" Accord- 
ingly, most courts have declined to review the merits of claims 
asserted for the first time in collateral attacks on courts-martial 
judgments;". although a number have gone on to note the lack 

wU'lillams U. Heritage, 323 F.2d 731. 732 (5th Cir. 1968). orrt. den'd, 3 7 7  

"'Kauffman 9. Secretary of the Air Force, 269 F .  Supp. 639, 642, 646 

=SYttiei 8.  Davis, 215 F.2d 760, 763 (10th Cir. 1954).  eerl. d d d ,  348 

U.S.  945 (1964).  

(D.D.C.  1967). oa'd, 415 F.2d 991 (D.C. Cir. 1969). 

U.S. 90s 119541. 
* - I d . ,  United States ex rel. O'Callahan Y.  Parker, 380 F.2d 360, 363 (3d 

Clr. 19681. rav'd on other gvounda. 395 U.S. 258 (1668) : Brsnford 9. United 
States, 316 F.2d 876, 677 (7th Cir. 1866) : Gorko Y.  Commsndmg Offleer, 
314 F.2d 858, 860 (10th Cir. 1963); Narum Y. United Stater, 287 F.2d 897, 
901.02 (Ct. C1. 1860), cert. den'd, 368 U S  848 (1961) (concurring opinion); 
Bennett 9. DBVLI, 267 F.2d 15, 17 (10th Cir. 1959) ; LeBsllister Y. Warden, 
247 F. Supp. 349, 352 ( D .  Kan 1965) i Saisher Y.  United States, 239 F. 
SYPP. 182, 184 (W.D. Ma. 1965). a e d ,  354 F.2d 472 (8th Cir. 1866):  B B B  
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of foundation for the tardy claim.'o' Since the only claims 
which may be considered in collateral proceedings relate to a de- 
fect in  jurisdiction or a denial af constitutional rights on the 
part  of the court-martial, the refusal to hear the claim because of 
the procedural default is of great significance. This is especially so 
since, unlike other applications of the exhaustion doctrine, there 
i ~ i l l  probably be no ather opportunity ta raise the issue."' As 
Justice Black has observed in regard to the question of whether 
judicial review of administrative action may include a claim not 
presented to the agency: 

Rules of practice and Drocedure m e  deriaed t o  pmmore the ends 
of jumce ,  ~ . o t  t o  defeat them. A rigid and undeviating j ud  
declared practice under which courts of review m u i d  invariably 
and under all circvmrtancez decline to consider all questrona 
r h i e h  had not previously been apeeificaii) urged would be out of  
harmony a i rh  this policy Orderly rules of procedure do not require 
sacrifice of the rules of fvndamenrai iu.tiee."" 

Of c o u r ~ e  the special nature of the military justice system 
which justifies the "full and fair  consideration" standard cannot 
be ignored. In order to minimize interference with the mi1itar)- 
mission and take advantage of their informed judgment, it will 
be appropriate in most cases for a civil court to refuse to consider 
issues rrhich were not presented to the court-martial or at least 
to the reviewing authorities. Severtheless, this rule should not 
require a court to turn its back on a clear injustice, especially 
where there IS a reasonable e x c u ~ e  for the failure to raise the 
issue sooner."' For example, the courts might consider an ap- 
parently goad faith claim of a denial of constitutional rights 
where the constitutional issue had not been settled by the Supreme 

Givens Y .  Zerbst, 256 U.S. 11, 22 (19211, BiPhop 
rMifziary Justice ' Caffatrral Rezcwi  01 Courl-.Wartial 
L. Rn. 40, 62-63 (18611. 

amsee e .# . ,  Narum Y United Stales,  287 F.2d 897, 9 
den'd, 368 U S  848 ( 1 9 6 1 1 ,  Bennett c Daws. 267 F.2d 15. 17 (10th Cir. 
1858), Bishop. note 407, ~upru.  at 62-63. 

" S r r  JAFm, note 311. eupro. st pp. 450-58 Consider ale0 this comment 
from a care challenging an administrative discharge Where there 15 B 
"wbstantial constitutional challenge . the adminiatratire machiners 

department of defense has neither the sulharity nor 
oive constitufionsi Qneitiann." Ungierby D .  Zmny,  250 F 
. Cal. 19611, in walua t lnp  the desirability of reriulnng 

exhaustion of remedies before the Nav) Board f o r  Correction of  Records 
and the Navy Discharge Revleu, Board See 0 1 ~ 0  Sherman, note 316, 8 a p m  
at 524-25. 

''c Hormei Y. Helvering, 312 U.S 152, 557 (19411. 
" ' I d . ;  JAFFE, note 315, aupro. a t  455-86: m s  DA\IS,  note 315. BUPTa, at 

367. 
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Court or  Court of Military Appeals until after the opportunity 
for review by the military authorities had expired,"% or where 
a substantial claim of inadequate representation 1s presented. 
Despite the fact that there are Several case8 applying the ex- 
haustion doctrine to  the latter claim,':' it appears unjust and 
unrealistic to iequire an accused to  bear the burden of procedural 
defaults which may he due to the very iack of informed counsel 
which he asBert% deprived him of a fair  trial."' 

I t  has ais0 been suggested that since B iack of jurisdiction 
implies a lack of power, any proceedings taken under such cir- 
cumstances are void, and the defect can he raised a t  any time."' 
Hoa-ever, as Justice Frankfurter has remarked: " 'jurisdic- 
tion' . . is a verbal coat of too many Thus, some 
"jurisdictianai" defects may not in fact destroy ail power in a 
tribunal to proceed, and may be waived by the failure to raise 
them.,>- Even in iegard to jurisdictional claims, hoverer,  it 
sometimes may be desirable to give the militarr the initial op- 
portunity to consider them. But the failure to do so shouid not 
preclude a subsequent attack on subjectmatter jurisdiction."' 

Another alternative u hich would aroid injustice and permit 
application of the exhaustion as wel l  as the "fair and full con- 
sideration" doctrine, would he to provide a belated opportunity 
to the claimant to present his constitutional or jurisdictional 
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claim to the military authorities There has been some suggestion 
that a remand to the court-martial or to a newly convened one, or 
:+ referral of the question to the Court of Jlilitarv Appeals would 
be possible and desirable d l o  However, such a potential recourse 
should no longer be necessary in n e w  of the Court of Military 
Appeals' holdings that it has jurisdiction to collaterally consider 
such claims on a petition for an extraordinary w i t  I '  This 
practice should prove quite salut.wy, although it mar  a l ~ o  necessi- 
tate an increase ~n the number of CMA judges--a change which 
may he desirable ~n any event. 

VI. A PROPOSED RESOLL'TIOX 

In light of the considerations which hare been reviewed in 
the prim sections, including the facts that (1) the Constitution 
has eammli!ed the porernment of the armed forces to Congress 
and the President, ( 2 )  the>- hare provided the rnilitai 
Code and ii procedural manual which realistically attempt to 
Iialanre the lights of the individual with the requirements of the 
national defense, and ( 3 )  the military judicial system has in 
fiict been opeiated in such a way as t o  safeguaid the rights of 
the accused in all but the exceptional cases, i t  would appear 
unii ise  and unnecessary foi the federal courts t o  drastically 
depart from their historic "hands-off" approach to revieu of 
courts-martial proceedings uithin their appropriate jurisdiction. 
On the other hand. i t  is also Important, espec~aII~- in these days 
of vast armed farces consisting largely of cirilmns-at-heart, that 
the federal courts maintain their equally historic role as guard- 
ians of the constitutional right of individuals It appears that 
the "full and fair  consideration" test of Biirar v W2lso?i supplies 
the structure on which to elaborate more detailed criteria to 
balance these two general objectires My proposed formula 
would provide a somewhat greater opportumtS fa? review of 
courts-martial convictions h) the federal courts, but it  could still 
require that one coliaterally attacking such judgments undertake 
a substantial burden. 

To obtain a federal court determination of the merits of a 
collateral attack an courts-martial proceedings there must he a 
substantial allegation t h a t ,  (1) the court-martial lacked the 
power to conduct the proceedings or pronounce the questioned 

"*See  Note. 67 H A W  L. REI 4 7 8 ,  486 11954); Note. 76 YALE L.J. 380. 
403-04 119661: oi.. Snndsy Y. \ladigan, 301 F 2 d  871. 873 n 6 19th C n  
1862) 

SBO text aceompan)inq notea 360-64. *%pro. 
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judgment and sentence, t.e., i t  did not hare subject-matter juris. 
diction in the strict sense; or (2) the military authorities de- 
prived the complaining party of a constitutional right or liberty 
in that:  ( a )  an erroneous conclusion of constitutional law or an 
unconstitutionai legai standard was appiied nhich i t  mould be 
unreasonable to justify on the basis of military necessity or 
relevant differences between mliitary and cndlan iiaing condi- 
tions; 07 ( b j  the constitutional deprivation depends upon a. 
finding of disputed fact  which was not resolved on the merits, is 
not fairly supported by the record as a  hale, nas determined by 
a factfinding procedure that was not adequate to  afford a full 
and fair hearing, may be substantially affected by newly dis- 
covered evidence, w . 8  not adequately developed in a military 
hearing, or f a r  any other reason nas not based upon a full and 
fair  fact hearing; and (c j  all adequate military remedies for the 
correction of errors alleged under ( a )  or ( b )  have been ex- 
hausted or there are none presently available and the error has 
not been knowingly and voluntarily waived. 

Thus relief from a court-martial conviction will only be arail- 
able nhen the federal court finds that the court-martial lacked 
subject-matter jurisdiction or deprived the petitioner of a con- 
stitutional right. To find such a deprivation the military must 
hare made an  interpretation of constitutional law which iva6 
unreasonable if claimed to be peculiar to military circumstances, 
or simply erroneous if no such Justification is asserted, or the 
court must determine that a factual question, an which the 
constitutional error depends, was not fully and fairly considered 
(as defined in T o w i s e n d  Y. Snin).: and should be found in favor 
of the petitioner. Finally, the military authorities must have been 
given an opportunity to remedy such constitutional deprivation 
in the course of the court-martial proceedings, on appeal, or by 
collateral review, or it must be shoan  that the error has not 
been waived and no such military remedies are presently availa- 
ble. 

The application of these criteria can be illustrated and tested 
by briefly discussing them in light of the hypothetical case of 
Private Charles Able Baker. 

Three of the alleged errors in the court-martial proceedings 
can be disposed of aummarils since thes d o  not involve ans ean- 
stitutional deprivation or cawe any jurisdictional defect. This 
disposition is conmtent with established law as well as the 
proposed standards. Whether or not kissing a male an the ear 

“‘372 U.S. 293 (1963) : n e e  noten 283-88, aupm, and seeom~ansing text 
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constitutes indecent assault is a question of law but i t  is cer- 
tainly not of constitutional dimensions. The fact that the Manual 
for Courts Martial confines indecent assault under Article 131 
to assaults on a female '-- does not entitle the federal court8 to 
substitute their judgment for that of the military. The Manual 
1s an  executive order. deviations from which do  not, p e r  se. 
destroy the jurisdiction of the court-martial ' z '  Likewise, the 
admission of impeachment evidence concerning Baker's sexual 
misconduct, although also arguably inconsistent with a Manual 
provision,'-' does not involve constitutional 01 jurisdictional de- 
fects. The fmiui'e of the Board af Review to consider this ques- 
tion on its merits because of the lack of an objection by counsel 
at trial IS consistent with good appellate practice'- and the 
doetiine of exhaustion of remedies But, even I f  the w811-e~ 
doctrine be deemed inapplicable because of the alleged incam- 
petence of counsel, It is sound law that errors in the admission 
of evidence (not  involving constitutional deprivations such as 
the rieht to confrontation or  demonstrating the Incompetenci of 
counsel. are not collaterally rerieirable '-' Finally, the severity of 
the sentence, ~n the absence of allegations of illegalit)- going to 
jurisdiction--or to cruel and unwual  punishment under the 
Constitution, 1s a matter for the military author 
the federal courts will nut and should not substitute judgment:?. 

The possibility of relief on the baais that the court-martial 
iacked jurisdiction because the offenses were not  seri~ce-connected 
is unlikely in light of the Relforo' case ' ' and the Court of Miii- 
tar? Appeals interpretations of O'Collnhnti.4-'' 

The charge that Article 134 i s  unconstitutionall) vague should 
be rewewable ~n a federal court Questions of the unconstiiu- 
tmnaiit, of Code ~ I O V I S I O I I S  hare been determined OK their merits 

- - ? IC \ I ,  1969, para 2131121 Ca,r iDaie  United Stares 1 Adams, 16 
U.S.C.Y.A 310. 40 C X R .  22 (19691.  iecoiisidr,id a n d  i i ' d  n,? o i h e i  
m o u n d s .  19 U S C M A  76, 4 1  C X R .  7 5  lenticing mmles .o engage in 
prosritufion 15 a punishable offensel Cnired States L Snyder 1 V S c \I A 
423.  4 C.II R 1 5  119621 

'. See e # .  United Stater L Augenblick. 113 C.S. 348, 352 11569) Se i  

'. 'hlC.\l. 1969, para 163 b ( 2 )  ( b )  

"Srr United Stales I .  A,>genbliek, 393 V S .  348. 352-53 ,1969) 

" S e e  notes 2 0 2 ,  210.12, ~ u p r a .  
"'See. Relfard %. Camrnardanr. 91 S C t  649 (1971)  and Recent Deielop- 

ment. 5 2  >IIL L. REI 169 (1971) 
I d .  a t  652 n.8 

also discvrsian a t  notes 248.55, m p m  and aceav,pan\mir text  

, S e e  \ICC"RM"K, EYIDE\CE $ 5  5 2 . 5 5  11954) 
Se i  ~ ~ 1 8 0  

dircuision a t  n o c e ~  248-55, m p m  and accompaniing t i x r  
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by the courts; w moreowr, the invalidity of a punitive article 
would destroy the court-martial's jurisdiction over that  of- 
fense.'8' The standard of what constitutes impermissible vague- 
ness should he determined by the federal court in accordance 
with established canstitutionai doctrine. But the application of 
that standard ta Article 134 may well involve a question of law 
peculiar to military jurisprudence. That is, the long established 
understanding within the military as to meaning of the General 
Article and the inclusion in the Manual of detailed specifications 
of offenses under the Article,"* may support the reasonableness 
of a military interpretation that the Article is 
A federal court cauid afford relief to Baker, however, if the 
military authorities employed a standard of vagueness incon- 
sistent 7vith that articulated by the Supreme Court or if con- 
siderations of militarr necessity and experience could not reason- 
ably he held to justify the degree of indefiniteness and broadness 
of Article 134. Admonishing soldiers to refrain from "disorders 
and neglects to the prejudice of good order and discipline , . . 
[and] all conduct of a nature to bring discredit upon the armed 
forces , , ." may be appropriate in a code of honor or conduct 
but it leaves much to he desired as a criminal statutory prahibi- 
tian."' It is possible, however. that  one or more of Baker's of- 

'" Art. 134, UCXJ 
'"See O'Callahan Y .  Parker, 386 L! S. 258, 265-66 (1965) ; Levy Y .  Cor- 

eoran, 385 F.2d 929. 932-33 (D.C. Cir.) (dissenting opin.). stay dm'd, 
387 U.S. 915, OW/. den'd, 389 U.S. 860 (1967) ;  Everett ,  A ~ t i r l e  181, Cnijorm 
Code a i  Militand Justine-A Study in Vapueness, 3 1  8.  CAR. L. REV. 142 
(19693 (suggestme tha t  a limiting construction or amendment ma) be 
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femes-the marihuana chargee, for example-were so elearly 
within the proscribed conduct that he could be held t o  lack 
standing to  attack the general ragueness and broadness of the 
Article."' 

These questionable qualities of the General Article would bolster 
Baker's claim that the charge far uttering disloyal statements 
was an unconstitutional lmltation on freedom of expressmn:'~ 
This claimed iiolation of First Amendment riehts, BE irell  as 
that directed a t  the Article 92 charge for disobeying an order 
restricting military garticipation in demonstiatmns, would clear- 
ly be cognizable in a federal court on collateral rewe%-. That 
free expression is being infrmged by prosecutmn for such of- 
fenses cannot be denied. Severtheless, this may well be an area 
where the constitutional rights of the militmy may be subject to 
greater iestriction because of military necessity or relevant dif- 
ferences between civilian and military life.',' The iipht to protest 
governmental policy is valued and es8ential in a democracy But 
it may seriously Interfere, particularly I f  carried out  in a dis- 
ruptive manner, with the maintenance of the discipline necessary 
in a force pledged t o  car iy out the policies being attacked and 
the orders of the persons who formulate those policies. Moreover, 

nwer~ars  to save the Article from eanrtitvtional attack) See also United 
Ststes b. Barker, 26 C h1.R 838 (Tress.  Dept G C 1858) 

jX  The marihuana offenses mas  also be covered by thar p a n  of Article 
134 proscribing "crimes and offenses not capital. . :' Aai~miialrve crimes 
provisions of this nature are probably constitutional Campars 18 E S  C. 
I 13 ( 1 9 6 4 ) .  See United Stater i. Sharpnack, 356 T.S. 286 (15881, Grafton 
Y .  United Stares, 206 U.S 333, 348 (1007) The m.litary recogmei  
on the scope of  the article. See United States u Sadinrks. 14 US. 

REV. 435, 13639 (19671 note, 76 YALE L J. 380, 387-88 (1866) 
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the cheiiahed safeguaid of cirilian (executive and legislative) 
control oyer the military may be compromised if members of the 
miiitmy pubiicly criticize their civilian leadership. On the ather 
hand, the military should not be peimitted to suppress or punish 
dissent on a pretext of military necessity when nothing more than 
embarrassing or irksome non-conforming behavior 1s 

In an>- event, regardless of the ultimate resolution of the merits, 
it should be deal that the question appropriate f a r  decision by 
the federal courts 1s not merely nhether the military authorities 
hare restricted freedom of expression but whether such restric- 
tions are Justified b>- the nature of military life. On this question, 
the military Judgment should not be displaced unless it is un- 
reasonable. 

The final error. belatedly alieged by Baker, claims a depnva- 
tion of the nph t  to counsel. The merits of the charpes, that  
Private Ames should have been found available to serve as court- 
martial defense counsel and that the appointed defenae counsel, 
Captain Novice, uas incompetent, depend upon subsidiary ques- 
tions of law and of fact. The standard of "arailability" no doubt 
involves matters peculiar to military life and necessity. Therefore 
the military authorities inteipretation should be accepted unless 
it is unreasonable." By contrast the standards of competency 
of counsel, as a constitutional matter, are not unique to a military 
setting and could be as well determined by a civil court."' De- 

' "C i . .  Hiatt B .  Broun ,  339 U E.  103. 108-110 (19501. The determination 
cannot be arbitrary and the camenmg authonty muit  have actually exer- 

See United States D. Cutting, 14 U 
: c f ,  United Stares '6. IVilimmr. 18 U 

P Applleatlon of  Staples. 2 4 6  F SvPp 316, 320-21 
Kotes, 2 CIL. WEST. L. RLI 121 119661; 2 JOHX MAR J PRAC. & 

adequacy af e~unse l  
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termining the factual situations to which these standards shall 
be applied would be subject, under the proposed criteria for 
collateral ret-ieB-, to the "full and fair consideration" formula 
as elaborated ~n T o m s e n d  1.. Sain:" It should be noted that 
under this standard. not only must the means of determining 
the facts be full and fair but the facta found must be supported 
by the record 8s ii whale. This does not, however, permit re- 
weighing of the evidence, and inferences drawn from basic 
facts, especially in  areas of military expertise, should be ac- 
cepted uniem unreasonable.',' 

Since there IS almost no evidence concerning the factual cir- 
cumstances of the alleged arailability of Ames or the incom- 
petency of T o r i c e ,  and these claims were not presented to the 
military authorities, these authorities cannot be faulted under 
the proposed standard until they hare been given an ap~iartunity 
to  provide a full and fair  fact determination hearinp. .4ccardinpl). 
under the exhaustion of remedies doctrine, the claim should not 
be dismissed, since the asserted inadequacy of couneel itself 
should excuse a failure to raise the claim sooner,'. but the court 
should hold the matter in abeyance until Baker reeks collateral 
relief before the Court of Nilitary Appeals." In the event that  
Court refuses to provide f a r  a full and fair hearing on  the 
claimed deprivation of COUIILBI, or such a hearing fails to be full 
and fair  in fact. Baker should be entitled to return to the federal 
court to h a w  it take eudence and determine the merits of the 
Claim. 

Although the dispositlon of Baker's other claims hare been 
treated for the sake of discussion as I f  all the military remedies 
in regard thereto had been exhausted, It should be recalled that 
such was not the fact. Rather, Baker faiied to timely pet!tion 
the Court of Military Appeals to reviev the action of the Board 
of Review and he made no attempt ta petition the Judge Ad 
General for a new trial or a.ppl>- for relief to the Boai 
Correction of Military Records. The failure t o  pursue th 
remedy should not defeat his otheraise judlclally cognzabie 
cla~ms. under the doctrine of Png v.  .Yaiu. unless he has in- 
tentionally and understandingly waived this rerieiv.' That r.a? 
in turn depend upon whether he was in fact represented br in- 
~ 

'" 372 1 
"'SW 

I X ~ S ~ R A T ~ ~ E  LAW TEXT S g  29 02-.03 (19693 
see note 411, Supra. 
See nates 360-64. 384, supis, and accompanying text. 
See natea 386-405, mpro, and accompanying t e x t  
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competent counsei, although it  should be noted that the fact 
situation makes no complaint concerning the competency of ap- 
pellate defense counsel. Since, hoverer,  Baker may still seek 
collateral relief from the Court of Military Appeals, the federal 
court shauid insist that he exhaust such remedy before his con- 
stitutional claims can be considered. It is a180 likely that petitions 
to  the Judge Advocate General and the Army Board for Correc- 
tion of Military Records will still be timely:.' The civil court may 
likewise require the exhaustion of those remedies. In making this 
determination regarding resort to the latter board, a court ought 
to consider the nature of the issues to be determined, whether 
resort t o  the corrections board n-odd be useful or futile in 
regard to such issues, and the harm, if any, that  wauid be caused 
by delaying the court  determination pending such remedy's 
exhaustion. In this case, since it 1s erident that  the court should 
stay its hand for other reasons, there nouid be little harm and 
there might be some benefit in requiring exhaustion of this 
miiitary remedy along with the other available ones. 

VII .  COSCLUSION 
Federal court confidence in the military justice system is 

probably more justified today than ever before m our history, 
but it is also under greater stress than ever before. The Court of 
Military Appeals has ably attempted ta canfarm the actual ad- 
ministration of courts-martial proceedings to the paper rights 
afforded in the Uniform Code of Military Justice and the Con- 
stitution iTithout materially sacrificing the legitimate needs of 
the military. The civilian-type who reluctantly dons a military 
uniform for a f en  rears need not fear that he simultaneously 
sheds his basic rights as a citizen and human being. And, if 
perchance, a local commander or isolated court-martial over- 
steps the bounds and the error is not caught in the comprehensive 
military rerien system, the federal eiwl courts will be available, 
not to interfere with, but to assure the application of justice in 
the military. 

" S e e  nates 357-59. 368, 388-92. sup70, and accompanying text. An appii. 
cation t o  correct mliitarh- recorda muat he filed w t h n  three years of d m  
eoverg of the alleged error, unless the board e x c u m  a later filing in the 
interests of Instice, 10 LLS C I 1652 (1964), and a petition fo r  a new 
trial m u ~ t  be 6ied with the Judge Advocate General within two years of 
BDproval of the sentence by the convening authontp, Art. 73.  CCIIJ. 
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RECENT TRENDS IN SEARCH AND SEIZURE' 

By Captain David McNeill, Jr.** 

Feii; topics have so divided the Supreme Court as the in- 
terpretation of the fourth amendment commands con- 
cerning search and seizure. The standards of "~eason- 
nbleness" have cered militarv authoritzes no less thnn 
their civilian counterparts. Focusing on the reasonable- 
ness concept, the nvthor reviews the agnificant recent 
developments in several search related areas, including 
vehicle searches, foreign searches, probable came, and 
stop and f i i s k .  Of pnrticvlar znterest to judge advocates 
is the discussion of the proposed change in A m y  Regu- 
latiom t o  dlow the mzlitarlj judge to act as a civilian 
magistrate i n  issuing search warrants upon probable 
enuse  shown. 

The right of the people EO be secure m their  persona, houses, 
papers,  and effects sgmn?t  unreasonable searches and ee izu~es ,  
rhali not be violated. and no Warrants shall issue, bur upon 
probable cauie, supparfed by Oath or affirmation. and particularly 
dencribing the place ta be nearehed, and the persons or things to 
be seized.' 

Interpretation of the fourth amendment has presented ever- 
recurring problems to the courts. In recent years the l a x  of 
search and seizure has been in a state of constant flux. This is 
in part caused by new problems in  the field of criminal justice 
and in part by the increasing number of searches and seizures 
made by law enforcement officers. 

The basic thrust of the fourth amendment IS tha t  actions of 
government authorities tha t  result in an intrusion upon the 
privacy of the citizen, must be based upon reasonable grounds 
and be carried out in a reasonable manner. The Supreme Court 
has consistently held tha t  search and seizure issues a re  to be 

*This article was adapted f rom a thesis presented to The Judge Advocate 
General's Sehoal, U S  Army. Charlottesville, Virginia, whde the author 
was a member of the Sinefeenth Advanced Course. The opinions and eon- 
d u d o n %  presented herein are those of  the author and do nct mecenianly 
represent the >,.iew% af The Judge Advocate General's Sehoal or any ather 
gavernmenta1 agency. 
**JAGC. U.S. Army, Omee of the Staff Judge Advocate, United States 

Army, Europe and Seventh Arm) Combat Suppart  Command, E A ,  1864, 
Creighton Unlvermty: J.D., ISfii, Unirersity of Rew Mexico, member of the 
barn of the U.S. Supreme Court ,  U.S Cavrt  of 4ii l i lsry Appealn. Supreme 
Court of Yew \lexica, U.S. Dmtriet Court ,  Dis t rx t  of New Mexico, and the  
U.S. C o u n  of Military Review 

' U.S COTST. amend iv 
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decided as the amendment itself requires: an the basis of the 
reasanableness.' 

In understanding the reasonableness test, i t  must be realized 
that the paramount consideration under the fourth amendment 
is that  the privacy and integrity of the citizen be protected to 
the maximum extent conmtent with what is necee.sar>- to en- 
farce the la!<. In  applying this principle, one must remember 
that the fourth amendment n.s diaivn with the purpose of pro- 
hibiting the abhorrent search and seizure practices used by the 
British before the Revolution. This thought is threaded thraugh- 
out the decisions of the courts in this area. 

Like their civilian counterparts the military courts hare adapted 
the rule that search and seizure is a question of reanon and not 
of technicality. Furthermore, the Court of Military Appeals 
has held that Supreme Court decisions in this area are binding 
upon the military. 

This article ~ 1 1  discuss recent developments in several areas 
of search and seizure. It 11-111 examine these developments in 
light of the reasonableness test as that term is vieired b5- the 
federal and military courts The article wili be divided into B 

number of topical areas of search and seizure for  easier analysis. 
However, these areas frequently overlap and difficulty may be 
encountered when sttempting t o  determine which set of standards 
to apply ta a given situation. 

I PROBABLE CAUSE 
A GESERAL 

Probable cairn to search exists when there is reamn to believe 
that the objects sought are located in the place or on the person 

' S e e  a. ., Frankfurter, J , in his dissent ~n Vnited States 0 .  Rabmowtz ,  

C.S.C 11 A. 397 309, 37 C h1.R 17. 10 (1966) 
ent 'reeurrinp u3eatians' TO the courts. 
Amendmenr doei not prohibit all searches and 

s e i i u i e ~ ,  but only such a% are 'unreasonable' The corstitutianality a t  a 
particular search depends 'upon the facts 
atmosphere of the ear . ' "  Set 0180 Unxe 

I.A. 416, 43 C.H.R 216 (19711. In 
(ACMR 3 Nov 1970).  s r d  

- ( A C I R  1 2  Kav. 10701, rile 
SI, nontechnical conception ' Beck L. 

In our YEW i t  is the resaanableners of the ~fficer'a conduct not the label 
placed upon i t  by the officer OT the court be,,,w which dictates the rerult. 
[Hoiier, a t  5 ,  and Davis, a t  6. of d i p  opmionn.1 

'United State. 1. Penn. 18 O.S.C.M.A. 194, I b  C.P.R. 194 (19681, United 
States Y .  Garlich. 11 U . S . C . X A .  361, 31 C.M.B 334 (18611. 
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to be searched.: The requirement of probabie cause is essentially 
an attempt to balance the necessity for police investigation of 
crime and the right of the citizen to have his privacy uninter- 
rupted. The Supreme Court expressed the philosophy of the 
probable cause requirement in Bwriegar v. Cnited S t a t e s :  

These long prevailing standard. seek t o  safegusrd citizens from 
rash  and vnreaionabie interferences r i t h  p w a e y  and from un- 
founded charges of crime. They aiio reek ta give fair leevay for 
enforcing the law ~n the eornmunity's protection Because many 
situaciow which confront officers in the course of ereeuring their  
duties are mare or i e s l  ambiguous. room must be ailowed for Some 
mistakes on them part .  B u t  the rnistaker must be those of reason- 
sbie men, acting on facts leading sensibly to Their mne im ion i  of 
probability. The vule of probable cause 1% a practical nonteehnieal 
conception affording the best earnpromise tha t  haa been found for  
accommodating these often opposing interests. Requiring more would 
unduly hamper law enforcement. To allow less would be to leave 
law-abiding citizens at the mercy of the offieerr' whim or capnee. 

Clearly then, the officer does not hare to prove his case beyond 
a reasonable doubt to establish probable cause. More than mere 
suspicion or good faith an his part, however, will be r e q u i r d r  
In determining whether probable cause exists in a given case, 
811 of the circumstances must be cons ide rdB 

While the thrust of this discussion of probable cause is di- 
rected a t  obtaining a warrant, i t  must be membered that the 
probable cause requirements apply to warrantless searches as 
weli. For example, there is no w m a n t  requirement for a search 
conducted incident to arrest or to prevent destruction of evi- 
dence. Yet before those searches ma)- be conducted there must 
be probable came for the arrest or probable came to  believe 
that the suspect has the evidence in question and is about to 
destroy it. Thus, deciding what is and what is not probable 
cause extends to many more areas than search warrant practice. 
This is extremely important because, though exceptions to the 
requirement of obtaining a warrant are numerous, stop and 
frisk is the only exception to the requirement that there be prob- 
able cause for the search. 

para  152. The differing standard of probable cause to arrest is articulated 
in Henry V .  Vnited States. 361 U.S. 08, 102 (1959).  This definition i s  fre- 
quently quoted ~n federal  and mditary deeiaian%. See, e . ~ ,  Cnited States 2.. 
Elwuwd, 10 U.S .C. I .A .  376, 41 C.11.R. 376.  3 7 7  11870). 

' 3 3 8  U.S 160. 176 119491. 

"Henry  Y.  United Starea, 361 C S. 08 (1919) 
'Brinegar Y. United States,  338 U.S. 160 (1948). 
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B. SEARCH WARRA.VTS 
While there are situations which prevent the officer from 

obtaining a warrant before making an arrest or search, the 
Fourth Amendment requires that warrants be obtained If a t  811 
practicable. Federal as well as militar) courts recognize and 
strongly enforce this requirement. The courts have frequently 
stated that even though practical exceptions to the warrant re- 
quirement exist, searches made pursuant t o  B warrant a r e  pre- 
ferred. In a close case, a warrant search may be upheld whereas 
a "on-warrant search under the same circumstances iwuid not 
be.'? While warrant practice in  the militarr and Federal System8 
differ the requirements far probable cause and what must be 
shown a re  the same.'. 

The basic rules regarding the procurement of the warrant 
were laid dawn in Aguiler v T e m ~  and Spinellz v. L'nited States. 
Recently the rules were re-examined in Cnited States v. Harris." 
In Aqiiilnv - *  two city policemen applied far B warrant to search 
defendant's home based upon "reliable information from a cred- 
ible person." They stated that this information caused them to 
believe that Aguilar had numerous narcotics and drugs in the 
home The warrant was issued and upon its execution defendant 
was caught in the act of attempting to dispose of the contraband. 
The Court found that the affidavit in suppart of the warrant 
failed to set out any of the "underlying circumstances" necessary 
for an independent determination by the magistrate that  the 
informant's conclu~ion concerning the location of the contraband 
was valid. Secondly, the Court held, the officers did not attempt 
to sumor t  theii claim that the informant was credible or that 

"See, e,#., Spineill 21. United States, 393 U S .  410 ( 1 9 6 9 ) :  United Stater 
%. Ventresea. 380 U.S 102 (19651 ; Aguilar 11. Texas, 378 U S. 108 (1964) : 
Jones 9 .  United Srstes, 362 U.S. 257 ( 1 9 6 0 1 ,  United States U. Riga. ~ 

C.M.R. - ( A F C P R  30 Oct. 1910) 
In the Federal practice t he  request for a warrant must be in writ ing and 

supported by swain affidswtn. The warrant muat also be ~n writing. FED. R 
CRIM. PROC.. 4 1  (1968) .  In the military a commander may receive evidence 
of prababie cause orally and without plscing the party under oath. His 
authority t o  search may also be oral. Such practice ha? been aevereiy 

that of the Federal courts. See 11, tn j ro .  
'United States 8 .  Hartaaak, 15 U S.C.X.A. 281. 35 C M.R. 263 11965) 

See a b o ,  Vnited Stares % .  Rigs. ~~ C.M.R ~ (AFCMR 30 Oct 
1970).  and C B ~ I  cited therein. 

'38 USLW 4835 128 June, 1971). 
" Aguilar II. Texas 373 U.S. 108 (1964) 
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his information was reliable. The u7arrant thus failed to meet 
the requirement for an independent reYie35- of all the facts by 
the magistrate. 

Spinelli" involved an affidavit submitted by the FBI  to obtain 
a warrant for the search of an apartment used by a bookmaker. 
In the affidavit the agents stated that they had maintained sur- 
veillance on the defendant for a period of five days in the month 
of August. On four  of these days he had crossed the bridge 
joining East Saint Louis, Illinois and Saint Louis, Missouri. He 
was seen to  park his car in a lot wed by occupants of an apart- 
ment house and on one occasion was follou'ed to an apartment 
in the building. That apartment had two phones listed under an  
alias. Finally, the agents stated that defendant was known to 
them and other law enforcement officers as a bookie and gambler 
and that a "confidential and reliable informant" had told them 
Spinelli was using the phones in the apartment for bookmaking 
purposes. Pursuant to B warrant issued on the basis of the affi- 
davit, defendant's apartment was searched and incriminating 
e\,idence found. The Court held the magistrate lacked sufficient 
information to independently evaluate the reliability of the ai- 
leged informant. Accordingly, since the other information in the 
affidavit did not per se indicate criminal activitv, the Court held 
there had been no showing of probable cause. 

Some backing away from the Asuihr  and Spinelli cases is 
found in United Sta tes  v Harris decided by the Supreme Court 
on June 28, 1971.'* There a law enforcement officer sought B 

warrant to look for evidence of Harris' violation of liquor regu- 
lations. The affidavit stated the officer's knowledge of Harris' 
reputation as a bootlegger and that illegal liquor apparatus had 
previously been found an Harris' property. The officer made ref- 
erence to information received from an informant that  he had 
on numerous occasions purchased illegai liquor from Harris a t  
the place to be searched. The mast recent instance had occurred 
within two neeks of the request for warrant. The officer's affi- 
davit further stated that he found the informant to be a "prudent" 
perso". 

Chief Justice Burger, writing for a four man plurality of the 
Court, approved the affidavit despite the fact that  no showing was 
made as to  the prior reliability of the informant. The Chief 
Justice noted that the officer's knowledge of Harris' criminal 
reputation and the informant's admission of personally making 

"Spinelli II. United States, 993 0.5, 410 (18891, 
'' 38 U S L I  4335. 
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illegal liquor purchases bolstered the reliability of the affidavit. 
Chief Justice Burger's opinion expressly did not orerrule either 
Agiizbr or Spinelli. Justices Black and Blackmun, joining in 
the result, urged an overruling of one or bath cases Similarly, 
the four dissenters suggested that the Burger opinion suhstan- 
tlally undercut prior precedent. 

These cases delineate the general guidelines for demonstrating 
prohable cause for searches. The authorizing officer, be he magis- 
trate or commander, must be able to make d wholly independent 
judgment a6 to the existence of probable cause based upon his 
own knowledge and the information proiided by the officer re- 
questing authority to search. He may not mereit- rely upon the 
conclusions of the officer.' As expressed bv one Court of Military 
Review: 

He must be apprised of and act upon B mffieiene) of informa- 
tion which uauld lead a prudmt person t o  conelude that connaband 
Or evidence of a enme I I  s t  that time in p o i l e b ~ i o n  of the individual 
Or i s  on t h e  premises f n  be searched." 

This rule places a requirement for particularity in the affidavit. 
The officer may not merely rely upon \what he knows or believes; 
he must state the basis for  that belief and what results he expects 
to obtain. In Ciiited States Y. Hnrtsook the Court of Militar) 
Appeals stated that the requirement of particularity is distinct 
from that of probable cause. While the facts in search cases 
generally satisfy both iequirements, the government must none- 
theless demonstrate bath particularity and probable cause before 
the search and seizure vi11 he accepted by the court. Thus, CID 
agents seeking evidence that accused had altered a bingo card to 
obtain a $1,000 pnze did not meet the particularity requirement 
when they asked permission to  search accused's beiongings to 
"see what we could determine." Probable cause \WB present i n  
the form of accused having been identified as the person sub- 
mitting the altered card; but a clear delineation of 7vhs.t the 
agents sought in their search was Similarly, where 

'.Spinelli Y .  United States, 393 T.S. 410 (19691: Aguilar z.. Texas, 373 
L I S  108 ( 1 9 6 0  : Giordenello z Umted Stater, 367 U S  480 (1968) : Emred 
States 9. Dollisan. 16 U.S.C Y . A .  695.  36 C.3I.R 93 (19661, Emted S r a i e ~  L. 
Hartaook, 16 U.S C . I . A .  291, 35 C.Y.R. 263 119651, United Stafes V .  Tuck- 
man, 39 C.3I.R. 873 (CGCIIR 1968)  

"United Stater j. Riga. - Ch1.R - IAFCMR 30 Oer 18701, 

"United Stater V .  Hartswk, 15 U.S.C.M.A 291, 35 C.M.R 263 (1965). 
. I d .  
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agents searching far evidence in a murder ea8e stated they 
were iooking for "any type of weapon, sharp instrument, par- 
ticularly B knife," B bloody towel found in the course of the 
search \\-as ruled inadmissible. This was so even though the 
agents had probable cause to search far this item. Their faiiure to 
list it for the commander violated the rule of particularity.*l 

Minor or insubstantial inaccuracies in  the affidavit will not, 
however, be fatal. Thus, an inaccuracy in the name of an ac- 
cused's coactor > -  or statements of "only peripheral relevancy to 
the showing of probable cause" wil i  not cause suppression of 
evidence seized 8s the result of a warrant issued upon an ather- 
wise accurate and proper affidavit.*' 

In  light of the above requirements, what may be used to sup- 
past a request for B search warrant? It is clear that  hearsay 
information may be used in the affidavit. However, the affidavit 
must contain some substantial bnms fa r  crediting the veracity 
of the hearsay declarant > '  If the hearsay relied upon 1s infar- 
mation received from othei police officers, it has a greater degreee 

' United States P. Schultn. 19 U S  C . X A .  311, 41 C . K R .  311 I19701 The 
court  found that 

--United States z. Riga, C.3I.R. _ _ ~  ( A F C M R  30 Oct 1970. 
Rvpendarf % United Staten. 376 U S  5 2 8 .  532 119641 
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of reliability This 1s especially so nhere the informing officer 
IS engaged in a common investigation with the affiant.?' 

Greater problems are ~nvolved in dealing with the typical 
"underworld figure" informant. Often little in his background 
Suggests a propensity for telling the truth. Yet under certain 
circumstances hearsay statements from such indiriduals can be 
taken as truthful for purposes of issuing B warrant. 

A shoving that an informant Incriminated himself in giying 
the facts used to shox probable cause renders his statements 
more credible:' Where the informer was a coactor with the 
accused or his statement 16 supported by the statement of another 
coactor, their information may be sufficient to establish probable 
cause without other verification > -  Mare often, hoaever, the in- 
formant is seeking to aroid criminal sanctions by cooperating 
with the police, who are not anxious to reveal his identity. The 
reliabiht) of such an informant may be established ores B period 
of time. Thus, where the informant has given accurate informa- 
tion in past cases, he attains a certain amount of inherent re- 
liability." Based on this prior accurac), a magistrate is asked 
to assume the truth o f  the informant's current statements. As 
noted H a r m  leaves uncertain the extent to \vhich R criminal 
informant may be credited where he has no past reputation for 
providing accurate information. 

Once the informant's reliability is established, the nature 
of his information must be assessed. The reliable informant's 
conclusion cannot be the basis for a search warrant unless his 
facts offer the magistrate a basis upon which to make an inde- 
pendent determination that the informant's conclusion is prob- 
ably correct 
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Where the informant makes predictions concerning expected 
activity of the suspect, the fruition of those predictions will 
provide the supporting evidence for the conclusion, establishing 
probable S i m h r l g ,  observation of the suspect by poiice 
after his identification by an informant will provide probable 
cause if the suspect's activities support the information relayed 
by the informer.'O The Informant's statements may be verified 
by checking a part  of his information to  insure his reliability 
and accuracy." 

The courts hare been forced to  formulate and apply these 
rules on informants because frequently the authorities feel they 
cannot reveal the identity of the informant. This reluctance is 
created by a number of factors: posaible elimination of a source 
of further Information: jeopardy to the life of the informant or 
his family: and possible prejudice to the inwstigatian of other 
cases still In progres8 

The courts hare long recognized these facts and have sus- 
tained the so-called "informers priviiege" for many years.i2 Kone- 
theiess, defendants almost a l ivay~  request the name af the in- 
formant so that  they mag contest the search warrant or raise 
other defenses such as entrapment. The question of the informer's 
privilege is generalip raised a t  either a hearing on a motion 
to suppress evidence or a t  trial on the merits. The rules applying 
to these two situations are slightly different. In the case of a 
suppression hearing, the defense has a harder time obtaining the 
identity of the informant where that information goes only to 
the legality of the search." The reasoning behind this general 
rule has been stated thus:  



54 MILITARY LAW REVIEW 

!%'e musr remember also tha t  we are not dealing wlih the 
tr ial  of the criminal charge itself There the need far a truthful 
rerdict  ourweighs society's need for the informer pPiviiege. Here, 
however, the aecured aeekr to s rmd the t ru th  The very purpaae 
of a motion to suppress is to escape the inculpatory thrust  of 
evidence ~n hand. not because ill probarire farce i a  d h t e d  in 
the least by the made of seizure, but rather 8 8  B san~f ion  to compel 
enforcement officers to respect the cOnSt i tYt lma1 s e ~ w i r y  of all a i  us 
under the Fourth Amendment. , . . If the m o t m  t o  suppress i s  
denied. defendant w111 still be judged upon the untarnished 
truth." 

At a trial on the merits the Informer's privilege rule still ob- 
tains unless it can be shown that his identity is essential to the 
defense. The Supieme Court has held that where: 

the diaeiowre a i  an Informer's ldentlty . la r e l e ~ m r  and help- 
f u l  t o  the deienie a i  an accused, 01 IS elsentla1 ta a iam de- 
t e r m i n a i m  a i  a came, the prn~ lege  " m i  g 
trorr the trial court  m y  r e q u m  disclolure and, If the Government 
wthhalds  the infarmatian.  dismias the BCUOO.I 

Each case must, however, be decided mdividuaily." Xonetheless, 
I t  appears that I f  the defense suspects or k n o w  the identity of 
the informant no prejudicial errror is committed by refusing to 
order revelation of his identity even though he 1s essential to 
the defense theor) of the case,'. The basis for this holding i s  
that if the accused k n o w  or suspects the identity of the putative 
informant, he mar subpoena him and determine his part  in 
the case. Even where the identity of the informant cannot be dis- 
covered through a proper motion, the defense 1s not alnays with- 
OUt recourse." 

n m e  case the defense WBQ able to successfully deieat the government's 
esse by showing tha t  the pollee had impropedy used the Informer pnwlege 
LO obtain ~,arrants .  In this m t a n e e  a study a i  aearch a a r r a n t s  Issued m B 
large Eastern jurisdiction was conducted The practlce in tha t  Jurmdietron 
*as to use police undercover agents and t o  identify them i a r  the purposes 

able cause by shield OT badge number. (The  names of ofleers 
numbers could not be obtained from the p ~ l l e e  and matlanr 
of  the agents had been denied.) The deienae study showed 

month period the police would use the same shield number t o  
indicate the source a i  information fa r  all naicotlcr warrants  based upon 
miormatian obtained iram undercover agents in a glren month Each month 
a new number would be used in a mrt of "informer of the month plan." By 
ahawmg thlr  practice ta the court, the deiense was able t o  mreessiullg deieat 
a number of warrants m u e d  on the h a m  of information supplied by 
undercorer a r e n t i  d i m e  it was impossible fa r  the same agent t a  have 
obtained all of the evidence "sed to request the search Warrants irived 
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In the last few years, use of dangerous drugs and narcotics 
has become widespread. Since a number of these substances are  
smoked, the agent's nose is rapidly becoming a means of estab- 
lishing probable cause. Thus, where an officer experienced in 
narcotics cases states that he smelled the odor of burning mari- 
juana, or other illegal substances, it  may be considered a strong 
factor in establishing probable cause for  a search.'D 

The fact that  the same method of operation, or modvs operandi, 
was used in severai crimes may pro\,ide probabie cause to beiieve 
that  an accused committed those crimes and a search of his 
belongings would produce incriminating evidence.'n In fact, the 
authorizing officer may rely upon the opinion of a poiice officer 
that the method of operation in the cases was similar." 

A showing that  accused was in possession of contraband in 
one location will not of itself provide probable cause to believe 
he P O S B ~ S S ~ S  it elsewhere. This is a frequent problem in the 
military since information is often received by the military 
police that civilian police have arrested a soldier for  possession 
of contraband. Searches based solely upon this information have 
universally been declared invalid." The same principle applies 
to roommates in a barracks. Possession by one, without more, 
will not furmsh probable cause for a search of the other's 
 property.'^ 

The evidence establishing probable cause must exist a t  the 
time the n a r r a n t  is requested. That is, the information must 
be current and show that the susuect is Drobabiv in nossession . . . .  
of the evidence sought a t  the time the warrant is requested." 
during the month in qYeBtion. Addreas by Joseph S. Oteri, Esquire, at 
Amenean Law Institute Course of  Study on Defense of Drug Cases, Kew 
York City, 13 No". 1970. 

"United States t,. Ventresca, 380 U.S. I02 (19661 (fermenting maahl: 
Johnson II. United States, 338 U.S. 10 (1948) (burning opium); Cnited 
States P. Davis. ~ C.M.R. ~ (ACMR 12 NOT. 
1970) (burrung marihuana). 

'L'nited States Y.  Martinez, 16 U.S.C.M.A. 40, 36 C.M.R. 196 (1986) 
(seeused caught red handed i n  larceny. His MO matched that ued in thiee 
other iamenies: held sufficient evidence for probable caulel. 

u ,A 
1". 

UUnited States 2. Moore. 19 U.S.C.M.A. 686. 42 C.M.R. 188 119701:  

States Y. Carver, 3 7  C.M.R 610 (AC 
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Evidence that accused continually used marijuana over a period 
of months will not constitute probable cause where the last 
reported date of use was fifty days prior to the reque8t for 
authorization ta search.'. 

C .  CONCLCSIOK 
Before any search warrant may be obtained, the requesting 

officer must show that he has probable cause to believe that the 
items he seeks are in the place or on the person to be searched. 
While the military and civilian practices differ procedurally, 
the substantive rule8 for establishing probable cause a re  the same. 
The information provided the authorizing officer must be suffi- 
cient in detail and particularity to give him a basis for inde- 
pendent determination that probable cause exists. The informa- 
tion used may come from a number of sources, but the 
underlying basis for any concludons reached by the person 
seeking authority to search must be shown. 

The cases indicate the importance of the applicant for the 
warrant being able to show he has probable cause, not by his 
own yardstick, but by that established in the decisional law. 
Generally, these requirements are not overly strict and follow 
reasonable and nontechnical lines. 

11. SHOL'LD MILITARY J r D G E S  AUTHORIZE 
SEARCHES I S  THE MILITARY? 

A. NEW REGCLATORY PROVISIOhT 
The Department of the Army is presently studying a revision 

of Army procedure with respect to authorization of searches. 
Under present Ian, commanding officersii have the poner to 
authorize searches of military property, personnel, or property 
under militan. control.'. The intent of the recommended change 

610 (ACMR 1967); United Stares 1. 
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is to place the military judge in a position similar to that of 
the civilian magistrate n h o  issues search na r ran t s  upon a proper 
showing of probabie cause. 

The proposal 4 8  first states that  military judges designated 
by the Judge Advocate General of the Army or his designee may, 
upon a proper shoxq-ing, issue search warrants with respect to 
property, persons, or military property in their judicial 
The showing of probable cause must be by affidavit and the 
warrant must meet the usual requirements of particularity.oD The 
pro~osa i  specifically states what property and persons are sub- 
ject to searches authorized by military judges.>' There is also 
a requirement that the persans executing the warrant notify 
the commanding officer of the person to be searched, unless the 
military judge specifically finds that to do so would "impede the 
orderly execution of the warrant." '* The warrant is to be exe- 
cuted either by a military policeman or an investigator belonging 
to the Criminal Investigation Division.'s The warrant is good 
for fire d a w 6 '  Any property taken must be inventoried and 
receipted." Finally, the warrant and any inventory will be re- 
turned after execution to the military judge who is responsible 
far maintaining these records.'l 

E. PRESEST PRACTICE A N D  PROBLEMS 

The present practice of using commanders to authorize searches 
creates a number of problems far bath the commander and those 
attempting t o  enforce the law. First ,  from the point of view of 
the commander, there is the question of jurisdiction to authorize 
the search He must hare control over the place or person to 

I ? )  A ..srch Of ih. D I r l D n  o* BnlOne r"b,*er u m>,>: r ,  I._ Or ih. IS* Of 

131 A Iolrrh of rnll3ta.Y Droller,, of th. U"l,* state. 0. "i I I I O D l ' t l  Of 

,,.r uho f o m d  m Lnl * > &  "IsEe. rp7,,tor, or 

nmnlT 'o I I -xL td  *"ad LTtI" I t ,pa Bn .trrP0 iorce d th. UlXtrd St.* 
"Hereafter.  Chapter 14, Change 8, A R  27-10. 7 ,  Sop. 1971 will be referred 

t o  as Chapter 14. While this article was being set in type the proposal was 
pmrnulgated B J  Chapter 1 4 ,  Ch. 8. I R  27-10, 1 Sep. 1971. 

"Para 14-2. chapter 14. 
=Para 14-3a. 144, and 14-5, chapter 14 As to the requirements of 

partlcularlty 8ee I, e u p m  
"Para 14-3h, chagter 14. The laneuage used I" parsgraph 14-Sh i s  the 

lame ai tha t  contained in the numbered subparaeraphi a i  paragraph 152, 
MCM. See 8 u ~ m  mate 41 
'' Para 14-3e. chapter 14 
' P a r a  14-5. chapter 14. 

'*Para 14-6. chapter 14. 
' I d .  
Para 14-8, chapter 14. 
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be searched.'. In some situations it is not immediately clear to 
the commander whether a certain area 1s subject ta his juris- 
diction or whether the authority to search must come from a 
superior commander. 

The commander may, of course, delegate his authority to 
search.'i However, even where there i s  no delegation, the next 
person in the unit's chain of command may act if the commander 
is absent.nB The commander, however, must be actually absent 
and not temporarily unavailable or in a place where i t  is incon- 
venient to reach him.*' 

Second, commanders are themselves not infrequently investi- 
gating the alleged crime at the same time they authorize the 
search. If, in the course of the investigation, a commander de- 
cides that a search is in order, he may, under present rules, 
determine whether he has probable cause to search. If he believes 
he does, he may then search without obtaining authority from 
anyone else. This immediately raises the question of whether 
the commander is functionine as a magistrate or as a policeman. 
Even though commanders may act in good faith in conducting 
such searches, the United States Supreme Court has condemned 
similar practices h y  investigators in civilian life. There are a 
multitude of cases in which the Court has noted that the Fourth 
Amendment requires the independent judgment of a qualified 
person before an InveStigator may act to search a person or his 

These holdings would Seem to cut to the heart of the 
present practice of commanders authorizing their own searches.8- 

The Court has held that when a search is based upon the 
judgment of a magistrate who found probable cause, the review- 
ing courts uili accept evidence of "less judicialli. competent or 

' .Para 152, I C Y :  United States jl. Crawford. 41 C.M.R. 649 (ACIIR 

a Para 152, MCi I .  
18601. 

Para 3-4, Army Reg. ka. 600-20 (28 Apr. 1971). 
United States ,. Glonet, 41 C.M.R 518 (ACHR 1568) (cornpan? 

executive officer authorized search where commander UBJ a t  a meetlne 100 
yards awai ; i r l d  aYfhoriz8tmn mvalid since commander had not deleEated 
au thant )  and commander could easily h a w  been reached).  See el80 United 
States Y.  Crawford. 41 C.M R. 648 (ACXR 1 9 6 9 )  

" S e e  Coolidge I S e a  Hampshire,  39 USLK 4785 ( U . S ,  21 Sun. 1 9 7 l ) ,  
Sibron II Pew Yark. 392 U S  40 (1568) : Johnson $. Emted Statel .  333 U S 
10 ( 1 9 4 8 ) ,  and United Starer % Lefkowilz, 286 U. 

' -The c a ~ r t ' i  holding I" Coolidge 9 Xew Hampsh 
21 J u n  1971) tha t  a State law enforcement affic 
issuing B warrant in a e a ~ e  tha t  he was investigating l e a w s  mdltar i  search 
piaecice on shaky can~f l tu i i ana l  grounds 
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persuasive character" than they will require where an investi- 
gator proceeds without a I t  can thus be seen that 
where a commander acts on his own to conduct a search, his 
actions will be closely scrutinized a t  triai. 

Even where the commander does not search on his own, but 
acts instead as the independent magistrate authorizing a search 
at the request of the police, a number of major lend probiems 
arise. The commander with na legal training or experience is 
held to the same rules as the civilian magistrate who is either 
a lawyer or a layman v i t h  experience in the determination of 
probable cause." As B practical matter this places the commander 
in an impossible situation. As a non-lawyer he cannot reasonably 
be expected to know or understand the legal principles involved 
in a determination of probable cause. Two recent cases demon- 
strate the unfortunate results that obtain by placing laymen in 
the position of magistrates. In the first:' the CID had obtained 
information from an officer that  he had seen the accused, another 
officer. in possession of and using hashish and opium. The court 
found that a t  this point there was probable cause for a search. 
The information u-as relayed to the Provost Marshal who called 
the Chief of Staff to obtain authority to search the accused's 
quarters. The Chief of Staff, in giving the authorization, relied 
solely upon his confidence in the ability of the Provost Marshal 
and his expectation that the Provost Marshal would verify all 
of the facts before asking permission to search. The Chief of 
Staff was not informed of the source of the information or why 
it  should be considered reliabie. In  short, the authority was given 
upon the conclusarp statements of the Provost Marshal. In re- 
versing, the court held that the requirements for an independent 
determination of probabie cause had not been met. 

I n  another c a w "  the CID received information from the 
civilian police that the accused had been arrested by them on 
suspicion of possession of marijuana. This information was con- 
veyed ta the accused's commander along with a request for 
authorit>- to search accused's an-post belongings. The authority 

''Aguilar 11. Texas, 3 i 8  U.S. 108 (1964) 
"United States Y .  Armstrang. C 3l.R. ___ 

(ACMR 6 AUB. 1970) i United States U. Hartrook, l E  U . S . C . X A .  281, 36 
C.P.R. 263 (1365) 

United State6 Y Armstrong, ~ ~ ~ _ _  C.M.R ~ 

( A C I R  6 Aug. 1870) 
The Chief of Staff had been properly delegated authority to authorme 

searches. 
'.United States v .  Johnntan, ____  C.M.R. ~ (ACMR 

5 Jul. 1969). 
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was granted and the search revealed marijuana. At the trial, 
the commanding officer testified that he assumed uithout in- 
quiring that the CID's information was correct. Based upon this 
he believed that the accused would hare marijuana in his an-post 
possessions. The Court of Military Review found that there was 
no probable cause in the first place and that the search "8.6 
invalid. 

In  the first case, had the request for authority to search been 
directed to a military judge he would have knonn and understood 
the requirements for probable cause. By asking the proper ques- 
tions he would have been able to issue a search warrant that 
would hare been sustained by the court. In the second case, 
there vas no probable cause. and accordingly, no warrant should 
have been issued. Had the facts been presented to a military 
judge, he would have recognized this and denied the request 
for permission to search, thoa saving the accused the trauma 
of a trial and conviction and the government the expense of a trial 
and litigation of the issues on appeal. Possibly the denial of a war- 
rant would have caused the Military Police to obtain more facts 
thus saving the case 

There are other reasons iar giving military judges the POIW 
to authorize searches. Congress, in amending the ilniform Code 
of Militarv Just ice  in 1968, "sought ta create the military judge 
in the likeness of the United States District Judge . "8~  Em- 
powering militair judges to ~ s s u e  warrants would make them 
more akin to district court judges.i' Use of military judges in 
this function a l i i  also standardize procedures used in obtaining 
warrants and help ensure searches based upon probable cause. 

affidavits and a.arrants will 
y encountered by the use of 

C. P O T E S T I A L  PROBLEMS W I T H  .ZIILITARY 
Jl 'DGE ISSL'ED WARRASTS 

As presentl) drawn. the propoaed chapter 11 does not specifically 
prohibit the authorizatior of searcher by commanders:: If the de- 

"United States n Holler. ~~~~~ C. \ IR  ~ _ _ _ _ _  IACl IR  

See Rule il(a) FED. R. CRIII. PROC. 
See note 11. m p 7 a .  
In fac t  chapter 14 IS not intended t o  replace the commander BP ar. 

authorizing officer Rather if IS  offered as another method a i  obtaining 
authority t o  search Addrers h i  Majar General Lawrence Fuller. The Judge 
Advocate General'a Sehool. 29 Jan .  1971. 
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sired effect of this provision is to be achieved, it is essential t ha t  
only military judges have the power to issue search warrants. 
The necessity of this was recognized by the Supreme Court when 
it stated that the reasons for the rule that uniy magistrates 
can authorize searches 

. . . go to  the foundation of the Fourth Amendment. A contrary 
rule "that evidence sufficient to suppart B magistrate's disinterested 
determination to issue a search warran t  will juetify the office~a in 
making B iearch Bithovt B warrant  would reduce the Amendment t o  
B nullity and leave the people's homes secure only in the diwretion 
of police oflcern." Johnson Y. &iced Statel, 333 U.S. lo, 14 . , , , 

Under nveh 8. rule ' 'resort t o  [warrants] would ultimately be dis- 
couraged." J o m z  V. L~mtedSta trs ,  362 C.S. 257, 2 m 1  

Even though, for the purpose of authorizing searches, comman- 
ders are magistrates, the same rationale applies to them. 

Certainly, where commanders retain the power to authorize 
searches, they would see no reason to seek authority from some- 
one else, no matter what his qualifications. By the same taken, 
the military police would attempt to obtain permission to search 
from whomever was most accessible. Since most searches are 
conducted in unit areas, i t  is clear that the commander would be 
more accessible. Furthermore, there is no affidavit requirement 
nor an? requirement for a written warrant if the search i s  
authorized by a commander. The military police, not unreasonably, 
would go to the commander rather than expend the time and 
work necessary to prepare affidavits and have the warrant issued 
by a military judge. Finally, if the military police or a com- 
mander a re  disappointed by the refusal of a military judge to 
issue a warrant, chances are they will not hurry back to him 
the next time I f  they have an alternative. Thus, if miiitarg 
judges are to he given the power to issue search warrants and 
if the goals for giving them this power are to he realized, i t  
must be an all or nothing proposition. I t  is imperative, then, 
that the proposal include a provision that subject to certain 
limitations discussed belou, only military judges may authorize 
searches of military personnel or property. 

Some Army units a r e  isolated and do not have the services of 
R military judge readily available. This would seem to militate 
against the proposition that only military judges be empowered 
to authorize searches. The problem, however, can be met while 
a t  the ~ a m e  time achieving the goal of independent judicial 
review of requests for authorization to search. This is accom- 

Aguiiar Y. Texas, 378 U.S. 1U8,111 (1984). 
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plished by including 
of search warrants 
where such judges 

in chapter 1 4  a provision allowing issuance 
by other than permanent military Judges 
are not readily accessible. The following 

persons could be used in their stead: 
a. A designated part  time military judge; 
b. A Senior judge advocate officer experienced in military 

c. Where only one judge advocate officer is available, then 

d. Finally, in the rare instance that none of the above officers 

justice matters;  

that  officer; -' 

are available. then the commander. 
Whether any of these alternate choices IS necessary should be de- 
termined by The J u d p  Advocate General or his designee. 

Almost certainly, this proposal wiil not be popular with com- 
manders. Nontheless, the attitude of the Supreme Court is clear, 
and the necessity for professional and informed decisions in this 
important area of the law dictates such a rule. 

Another problem that i s  likeiy to appear if military judges 
begin authorizing searches is whether in issuing B search war- 
rant they wil l  bar themselves from sitting on the case a t  trial. 
The question 1s critical fo r  there are many places in  which there 
are not sufficient militarv judges to afford the luxury of one to 
authorize the search and another to hear the case. The Menid  
f o r  Courts-.zlartiel, 1969 (Rea. e d . ) ,  provides that a military 
judge is subject to challenge far cause If he acted as an investi- 
gating officer in the same case:' An investigating omcer i s  defined 
as a perSon who investigated the charges under the provisions of 
Article 32;. or B person who has conducted a personal inrestiga- 
tion of the case.J A military judge who only hears the evidence 
necessary to show probable cause for a search is not likely to be- 
come an investigating officer IG-ithin the meaning of the above 
provision. His "investigation" in a probable cause hearing nil1 be 
limited to those facts nece8sary to establish that a warrant should 
issue. Furthermore, there 1s no reason to believe that a military 
judge will not be able to maintain an objective view of a case 
even where he has issued a warrant First, the integrity of the 
judiciary prohibits anything less. Second, the military judge will 

.'Ilaturallg, this officer and the one mentioned in paragraph b uauld not 
be able to s e t  in the event a i  a conflict of Interest. In aveh B situstion ther 
would have t o  declare themselves unable to BCL and resort would be had to 
the commander as recommended ~n paragraph d. 

. 'Para 6 2 / ( 5 l ,  MC>I. 

. 'Art.  32. UxiFO~hl CODE OF \ l ILITl tRI  JUSTICE: para 3 4 ,  M C M  

.*Para 64, YCI. 
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realize that a probable cause hearing i s  e x  parte. Therefore when 
the case comes to trial he will understand the nature of the chal- 
lenge to his authorization and in the light of the adversary proceed- 
ing he will realize he should get the complete view of the facts. 
If he finds that the information he recelved in the probable cause 
hearing was invalid;. he should have no hesitation in ruling that 
there was no probable cause. Finally, courts themselves are not 
bound by their decisions in other areas where it is clear t ha t  they 
acted erroneously. In u c h  case8 they review their own determina- 
tions. In substantiation of this point, one need only look a t  the 
number of times courts grant rehearines and reverse previous 
rulings." 

Where a military judge 1s sitting in a case in which he issued 
a search warrant,  he should state for the record that he did so x 

and allow any voir dire by the defense. This should clarify 
whether or not he w ~ i l  be able to si t  on the caw impartially. If a 
military judge were to improperli deny a challenge for cauSe, his 
action would be subject to review by appropriate authority. 

The last problem to determine in this area is how military 
judges may be made the sole authority for the Issuance of search 
warrants in the Army. Chapter 14 1s based upon the Manuel for  
Courts-Martial pronsiona that "searches" conducted in accord- 
ance with the authority granted by a lawful search warrant Lo 

are lawful.'' These is another provision in the Manuel which 

"Far  example, that he was misled by evidence presented him, or that he 
was not made aware o i  facts indicaiing lack a i  probable cauie. 

'E.U., Henry Y.  Hadges. 171 F.2d 401 ( I d  Clr. 1948), C w t .  denied. 336 
U.S. 568 (19491 : 

Articles of War eauld review his own repart of investigstmn made before 
being appointed to investigate under article 70 See d s o ,  Prlest a. Koch, 19 
U S.C 1I.A.  253. 41 C \I R 293 (1565) : 
"Judicial authoritlea are not dmquslified from reeoniidering a p e l t i a n  of law 
previously presented LO them" 19 U s C.M A. 293,  257, 4 1  C.M.R. 293, 297 
1 1 ~ 6 5 ) .  

Scs \IILITARY JLDCES' GLIDE, para 5-2, DEPARTMEKT OF THE ARMY PAM 
27-9, \ lay 1969. 
*Para 162, XChl 
".4ddress by Malor tieneral Lawrence J. Fuller, TSX, The Judge 

Advocate General's School. 29 Jan. 1571. 
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further supports the use of the military judge authorized search 
warrants. I t  states that 

[ t lhe  examples of laafv l  sesrehea set  forth above ale not intended 
to indicate B limitsrmn upon the legahfy of searches otherwise 
reasonable under the cireumrtsncea." 

In view- of the pronouncements of the Supreme Court and the 
problems attendant with laymen issuing search warrants, what 
could be more reasonabie, from the judiciary's point of view, than 
a directive by the Secretary of the Army il, requiring all search 
warrants to be issued by military judges? 

111. SEARCHES INCIDENT TO ARREST 

I n  1969 the United States Supreme Court radically altered 
the Ian of searches incident to arrest .  The Court held in  Chime1 
v. Caltfornin that upon the arrest of a suspect, i t  is reasonable 
for a policeman to search the arrestee for weapons, including 
the areas within his reach. The Court then stated: 

There i s  no comparable ~ u i f i f i ~ a f m n .  havever.  for romneig search- 
mg m y  rMm other than tha t  i n  which an arrest  oce~l(s--or, for  
tha t  marter, for searching through ail the desk d r a w r s  or other 
cloned OT concealed areas m tha t  mom Itself. Such searches. in the 
absence af vel1 recognized exceptions, may be made only under 
the authority of a search ~ a r r s n f .  The ''adherence io jvdlelai 
pmeels'' mandated b i  the Fourth Amendment mquiiei no lesa'' 

Prior to the decision in Chime1 it had been common practice 
fo r  arresting officers to search not  only the person of the ar- 
restee, but also the place where he was atrested '' Chime1 n o n  
limits such searches to the person and the area within his imme. 
diate control. Even other ga i t s  of the Same room are out of bounds 
unless the officers can show some other ream= for extending the 
search.'. The Chime1 rule applies to the miiltary; , I  however, it IS 

not retroactive." 

'I Thia directive would be chapter 11 
-856 U.S. 752 (1565). 
" I d .  a t  768 
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During the short period Chimel has been in existence, it has 
raised a number of questions and problems in application. The 
more important of these will be considered here. 

The rules on incidental searches constitute an exception to the 
general rule that a search warrant is required prior to a search.8" 
The incident-to-arrest rule is grounded in the authority of an 
arresting officer to insure that  the person arrested does not 
have a seapon within his reach with which he could effect 
an escape or harm the officer or others and to insure that  he tiill 
not be able to destroy any evidence that  may be used against him. 
The right to make an incident-to-apprehension search applies 
equally to felony IL and misdemeanor * *  cases. In addition, an 
officer taking custody of an already arrested person from another 
officer may conduct an incidental search.P' 

Before an incidental search may be held to be valid, and the 
fruits thereof admitted in ei.idence, it must be shown that  there 
was a lawful arrest. The arrest must be based upon probable 
cause.$' If the arrest is unlawful then the incidental search will 
also be held u n i a n f ~ l . ~ '  If the search is to be incident to the arrest, 
then the arrest and search must be contemporaneous in time and 
place.i* The arrest must precede the search.'. 

As early as 1926 the Supreme Court held that a valid arrest in 
one place does not give the police B license to search a physically 
remote place,B' Thia i s  the rule under Chimel and more recent 

' S e e  ~mrrai iy ,  the Court's extensive discussion ~n Coolidge %. h e w  
H y a h i r e ,  39 USLW 4796 (US., 21 Jun. 19111 

Chimei Y. California, 395 U S  752 (1959) 
Davis V .  United Statea. 328 U.S. 582 (19461. 

.I The reawns fa r  such B rearch are to mmre that the transferring agene) 
made an adequate rearch and t o  m u r e  the prisoner did not obtsin a weapon 
after the p i io r  search. llanusi an the Law af Search and Seizure, U.S 
Department Of Jultiee (1970) 

*United Staten L.. Martinez, 41 C . X R .  4 5 i  ( A C I R  1969).  Thia drseussion 
is lmuted t o  the legality of the search and will not discuss the law of arreit. 
Far an excellent discussion on the law of arrest. aee B. J. GEORGE, 
COXSTITITIOSAL LIMITATIOXS ou EtLDENCE Ih CRIMIFAL CasEs. 21-43 (1969) 

" W m g  Sunr United States. 311 U.S.  471 (1963). 
'"Cnifed States U. Decker, 16 U.S.C.?rl.A. 397. 3 1  C . X R .  17 (19561: Price 

>. United States. 348 F.2d 68 (D.C.  Cir. 1966),  eert. denied, 382 U.S.  888 
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C B S B S , ' ~  It appears, hou-ever. that a limited exception to this rule, 
a t  least as regards the time of the search, is growing in both the 
Federal and military courts. In  Cnited States v. DeLeo the 
defendant was arrested in a drug Store pursuant to a warrant. 
He was searched a t  that  time for a ueapon. Approximately 
forty minutes later a t  the FBI office he was apain searched more 
thoroughly. The second search revealed several items of evidence 
connecting defendant w t h  a bank robbery committed the pievi- 
ous day In ruling that the second search was valid, the court 
stated: 

The difference betueen the m t u ~ t i o n  in Chime1 and tha t  i n  the 
case before us IS this:  the arrest  af the wspect I" B particular 
place-be it his apartment,  office. or house-has no such nexus r h h  
rhar place as, wlf iout  more i l e  a d i d  aearch * a r r a n t ) .  u a d d  
justify searching the premises. but the fset tha t  a suspec~ .  
arrested in a p u S h  place, has been subjected only t o  a hasty 
search f a r  obr iovr weapons has B reasonable n e x w  !%ilth the 
necessity of conducting a more deliberate search far w a p a n s  or 
evidence j us t  as soon B I  he 1s IP B place where u e h  a search can 
be performed r i t h  thoroughnee. and a l thout  public embarrassment 
to him. While the legal arrest of B perron should not deafroy 
the prneey  of hi? premises, i t  doer-far a t  least a reasonable 
time and ro a reasonable extent--take his O W  pr~vacy  OYI of the 

escape and emdenee. Were fhia not t o  be so, every pereon arrested 
for a s e r o w  crime would be s u b w r e d  t o  :horowh and polribiy 
humiliating search where and when apprehended. . . . We see n o  
canititutianal mandate fo r  inch B pnctice? 

realm Of pratectian from poilee Interest In 'eapans, means Of 

I t  is important to note that this exception does not give the 
police enrts binvciie to search an arrestee any time after his 
arrest. The search must be uithin a reasonable time after the 
arrest  A reasonable amount of force may be used in conducting 
the search a'i 

Charnel held that the general search of an entire house ex- 

* E . &  Vale Y .  Laumiana. 399 U.S. 30 i1970) lseareh of defendant's haure 

.* 422 F Zd 487 (1st Cir 1970) 
" ' I d  a t  493 Aeeord., Umted Stafee >. ?litehell. -~ C.?l.R. 

~ 1 A C I R  13 Xov. 1 9 7 0 ) .  United States D ,  Davis, 
C.31 R. ~ . ( A C M R  12 X'oi, 1970) 

'n Brett  L. United Statec, 412 F 2 d  401 16th Cir 1969)  (warrantless 
search of ~riraner'r elathme three daw after arrest and marcera t ion  held 

after his arrest outside) 

unreasonable, There rems-li t t le laeif In this case since If the thrust  of the 
Four th  .Amendment 13 t o  protect rhe mdnldual 'a pnvaey. Brett  J ~ r ~ ~ r e y  had 
alreadv been ? d a t e d  bu his arrest  and the llmlted search conducted a t  tha t  
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ceeded the reasonable bounds of the incidental search exception 
to the requirement far B warrant. There are, however, a number 
of c a w  which somewhat narroxv this principle. T h e v  c a w  set 
out certain exceptions to both the va r ran t  requirement and the 
limitation on the scope of the incidental search. The Supreme 
Court summarized these exceptions in Vale v. Loi~zsiana as fob 
10,vs : 

[Olur pest deeiiianr make elear tha t  only in ''a f e r  ~peeifleally 
established and well-delineated" nituatians, Kats V. United States, 
389 U.S. 347,  357, may B wi.Brrmtleii Search of a dnellinp with- 
stand CDnrfitutlOnai scrutiny, even chough the a u t h a r i t m  have 
probable cause to conduct ~f 

There i h  no buggestian . tha t  any m e  consented t o  t he  search. Ci. 
Z O P  V. Cnhtrd States, 328 U.S. 624, 628. The officers were not re- 
spandlng to an emergency (Intied State8 v. Jefsrs, . 342 U S. 48 
a t  5 2 .  YeDoirold v Ciiiisd Statea, . . . 335 U.S. 461 st 454. They 
r e m  not ~n hot pursuit  of B fleeing felon. Warden j,. Hayden, 
387 VS. 284, 298-299. C h a p m n n  7. Cnrted S t a t e s .  365 U.S. 
610, 616: Johnson 1. i m t s d  States. 333 U.S. 10. 15. The mods  

, , 

ultlmarels seized were not in the pmeens of derrruetlon. Sohmerbev 
j'. Cahfarn%o, 384 U.S 7 5 7 ,  770-771;  Gritted States Y. Jeden, 
aupro, WcDoneId 1. l'nitrd Statel. sitme. a t  466. Sor were the" 
about t o  be removed f rom the jurmdiction. C h a p m a n  % .  Gnricd Stofra, 
8uv7a; J o h m o n  r. C n l t e d  Slofes.  m p r a .  G'nilid States v Jeffers. 
8UprO."' 

Additionally, an officer making an arrest  in a home or office 
may inspect or tour the rest of the house to insure that  no one 
else is present x h a  might attempt to assist the suspect or de- 
stray suspected evidence after the officers have left.'0B Assuming 
the authorities may conduct such an inspection, may ther seize 
contraband or other evidence in open view? In Kntz v. United 
States the Court stated that 

the Favr th  Amendment protects people. not place(i. What a person 
knowingly expaies to the pubhe. even in his own home or omee is 
not a subject of Fourth Amendment protection? 

Furthermore, contraband or other evidence found in open view 

"'Vale 0 .  Louisiana, 399 U.S 30, 34-36 (1970). S e e  0188 State 21. Goiser, 
50 N.J. 438, 236 A.2d 37: (1967) (defendant stated he had kllled his wife. 
Police ran throvrh house t o  see i f  she were alive. Held, weapon and bloody 
clothing they daw enroute to the body was admmibie)  Gossnr a t e n d e d  the 
emergency rule stated ~n F a r d e n  e Hayden. 387 U.S. 294 (19671. t o  m e r -  
gen~ies occurring after the accused 13 ~n custody. 

the Sugreme C o u r t  would sppro ie  such an mspection 
,8,",:';"d:e;;,Ur:Y:) ,sE2 auisian::2;99TSi;, &$;io;, hq% E: 

'389 U.S. 34: (1967) 
" . I d .  a t  351 
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would tend to lend weight to a request far a search warrant far 
the entire premises based upon probable cause. The evidence may 
be seized even though related to a crime other than that for 
which accused was arrested.'E' 

In  summary, Chimel has had a f a r  reaching effect upon inci- 
dental searches, though its rule has been limited by a number 
of exceptions, primarily related to emergency situations where 
rapid police action is necessary. It is clear, however, that  the 
courts expect the authorities to limit the area of their searches 
to what is absolutely necessary. Where a broader search is re- 
quired a warrant should be obtained unless the exigencies of the 
situation prevent doing so. 

IV. VEHICLE SEARCHES 

The courts hare long recopnised that there is 
a neceimri- difference between a search of a store. dwelling house. 
or other m u e t u r e  in respect of which a proper offieis1 uarranr 
readily may be obtained, and B search of  B ship, motorboat, 
wagon o r  automobile for eanrrabsnd gwds, where It 1% not pracfie- 
able t o  i e c u ~ e  a a a r r a n t  because the rehiele can be quickly moved 
o u t  of the local i ty or jurirdicrion in which the warran t  musf be 
sought ."' 

This recognition has formed the basis for the rule that no \var- 
rant need be obtained for the search of an automobile or other 
vehicle if  there is probable cause foi the search."' Of course, the 
vehicle search rule does not apply if the vehicle 1s immobilized."' 

" 'There  are some instances ~n which e ~ e n  the prabahie c a m e  requirement 
fo r  the search 13 waned,  e.0. mcidenf to arrest searches. 

'"E.p., United States t Gnrlieh, 16 U.S.C.Y.A. 363. 36 C.&I.R. 334 (19611 
(engine remoied from auramobile). Howeier,  a vehicle impounded by the 
police 13 not considered immabiliied fa r  rhe purpose of this exception t o  the 
warran t  r e q u m m e n t .  Chambers t. Maroney. 399 U.S. 42 (1970). Sei oer- 
e7aily, Coolidge L. New Bampshire. 39 CSLW 4796 (US., 21 June 18711 
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Before the a.arrantless search of a rehicle may be made, there 
must be probable cause to suspect that  contraband or evidence of 
a crime wlll be found therein.>'? Furthermore, if the purpose of 
the search is to find contraband in the car, and the probable 
cause stems from information connecting the vehicle with the 
contraband, the \whicle itself must be essential to the shipment 
of the contraband and not merely useful to the person carrying 
it."i 

The incident-to-arrest exception IS applicable to vehicle search 
cases. The Supreme Court stated in Chimel that  its holding was 

entirely eannistent with the recognized pIineiple that. BBSuming 
the existence of probable cause, automobiles and orher vehicles 
may be searched without warrants where it  is not practicable to 
secure a warrant because the vehicle can be quickly moved ont of 
t he  locality or jurisdiction in which the wanant  must be sought."6 

The Chimel limitation on the area to be searched is, however, ap- 
plicable to vehicle searches."a Accordingly, in most cases, only 
that  portion of the car accessible to the arrestee may be searched. 
In the ease of the driver this might include under the front  seat 
and possibly the glove compartment. However, if the person has 
left the vehicle, there seems little ream" far  a thorough search of 
the interior.". However, assuming probable cause ta search, the 
police may search the entire vehicle. In such an instance, they 
need not rely on the incident-ta-arrest doctrine."' 

The relatively m u  stop and frisk type searches have sornenhat 
enlarged the vehicle search rules. Thus, where a n  officer has 
stopped a vehicle, he may order the occupants out and frisk them 
if he has reason to apprehend danger from them."" Certainly, the 
officer may iook into the automobile as he approaches it and may 
act if he sees weapons or contraband in full view inside.I2" He may 
even shine a flashlight in the car if it  is dark.'*' He must, however, 
see contraband or a weapon. He may not, for example, force 
the occupant from the car and then seize and look into a closed 

"Dyke z Taylor Implement Ilfg. Go., 391 U.S. 216 (1968).  
'"Brinegar L. United States, 338 U.S. 160 ( 1 9 4 9 ) ;  United States V. DiRe. 

Chimel b. California, 395 U.S 152 (1969).  

United States j.. Pullen, 4 1  C . X R .  698, .J.CMR (1970) (accused 

Chambers 1.. Xaraney, 398 0 . S .  42 (1970). 
general discusrim of scop and frisk. VII, mira. 

ted Stares 1 .  Carter, 275 F. Supp. 768 (D.D.C. 1967).  
"ired Stater Y .  Callahan, 25s F. Supp. 739 ID. Minn. 1964).  
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brown paper bag, nhich he has no reasonable grounds to sus- 
pect 2 3 s  

The ordinary stopping of an automobile (far example, for a 
traffic violation) in most cases wil l  not in itself give sufficient cause 
for the officer to frisk the occupant or to arrest and search him.'? 
Nonetheless, subsequent events may provide ptobable cause for  an 
arrest  and subsequent incidental seatch.'?' 

There are a number of situations in nhich the occupants of 
a vehicle ma? come under the initial scrutiny of a police officer. 
Some examplea w u l d  be minor traffic violstions, stopping rehicles 
a t  the entrance to military installations to determine their busi- 
ness, vehicle inspectiom at state borders, and roadblocks for 
license checks ApparentiJ-, routine searches in these situations 
will not s u r ~ i v e  constitutional examinatran.". Hoiverer, as painted 
out abore, if  the stop further develops into B situation giving the 
cfficer reason to suspect the owupant le armed or giving him 
probable cause for an arrest, then a frisk or search 1s permissible. 
.4s in the incident-to-arrest searches, it has been held that if  

the vehicle was improperly stopped, a search incident thereto ~ 1 1 1  
be invalid:?' On the other hand, if there i s  probable came for the 
search. independent of the arrest or stopping, the search will be 
upheld. g -  

The question of who in the car mag be searched has produced 
conflicting results. For man? years the rule was that without 
independent grounds, a search of the occupants, other than the 
driver, was illegal.1.' Recent cases hare, however, cast doubt upon 
this rule. In  H f m s t  v 1.nited States I:" i t  was held that where the 
police stopped an automobile to serve an arrest warrant, but were 
not able to immediately idemif:, uhich of the two people in the 

.Un i t ed  States ,. Martinez. 4: CA1.R 46; fACMR 19691 
'" Amador-Ganralez I. United States, 391 F.2d 308 (6th Cir 19681 

G r u n d r t r a r  I Beto. 273 € Supp. 912 1N D. let. 196:) 
"E." an attempt f n  flee. statements made to the p o k e m a n  during his 

coniersarior with the oeeupants. refunng t o  stop st rhe officer's direction 
Each of these i i f u a t i ~ n r  will depend upon the facts of the individual C B S ~  
and the above examplei may n o t  be sufficient wthout  more, to ivrnish prob- 
able cause. 

'"' Amadar-Ganiaiei I. Cnited Staler, 391 F 2 d  306 16th C i r  19681, Gmnd- 
m ~ m  C. Beta, 273 F Supp. 912 ( K D  TPX. 19671 Each ease must however. 
rest upon I t /  O W P  iaetr  

"Henry 1 .  L'niled States 361 U S  98 (1969) 
'' Chambers 1 IIaroney, 399 T.S 42 11970). The court  noted tha t  m 
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car was to be served, they could search both men incident to the 
arrest. The Army Court of Military Review has considered the 
problem of vehicle occupants on two occasions. In the first case,L30 
accused was an  occupant in a car driven by a person sought by 
the military police for possession of marijuana. The car was stop- 
ped a t  the gate as i t  was attempting to leave post. Accused was 
frisked by the police, as wss the driver. The frisk of accused re- 
vealed nothing. Accused was then taken to the guard shack and re- 
quired to submit to a thorough \vdI search which revealed mari- 
juana. I n  reversing the conviction, the court noted that the only 
information the military police had regarding the accused was 
that  he was a pamenger in the car. 

This information doer not, of itself, give rme to an inference that 
the appellant, in rhe eirevmstanee of this ease, vas paItieipating 
in the eommi~sion of an oPPense involving marijuana?" 

Since the frisk had revealed nothing incriminating, there wan no 
valid reason f a r  the second search. 

The second c86e >'' arose in Vietnam. There a military police 
officer was on routine patrol on the Fourth of July.  He was on the 
lookout for persons who had been setting off pyrotechnics to  
celebrate the holiday. The accused was riding in a jeep that pas- 
sed the officer heading in the other direction. The officer decided 
to stop the jeep bwause its occupants were not in proper uniform 
and they had come from an  area where pyrotechnics had been 
set off earlier. As he approached the jeep he smelled the odor 
of burning marijuana. The driver and all occupants, including 
accused, were frisked. The frisk search rereaied a hot pipe in the 
pocket of one of the occupants, not the accused. Thereupon, all 
persons in the jeep were transported to the military police station 
where the)- were strip searched. The latter search revealed traces 
of marijuana in accused's clothing. The court held the search to 
be legal and affirmed the conviction. It considered the search to 
be reasonable under the circumstances of the case. 

The facts of these two cases are hardly distinguishable: surely . -  
they conflict. Thus, the military rule as to searches of ockpanis 
of vehicles is unclear. 

On 22 June 1910 the Supreme Court decided the case of 
Chambers v. .Marot~ey:'' That decision modified the rule8 con- 

la United States v. Mehalek, ~ C . X R .  ~ ( A C U R  27 AUK. 
, Y _ " /  ." ",. 

" ' I d . .  at  p 3 of slip opimon. 
Uruted States 21. Davis, _ _ ~  C.M.R. ~ (ACMR 12 Xvov. 

1 D l " /  l"l",. 
'"399 U.S. 42 (1970). 
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cerning searches of vehicles. Chambers was arrested with several 
other persons on suspicion of robbery in a ear that  had been 
identified by Several witnesses. Defendant and the car were taken 
to the paliee station where the car U'BS thoroughly searched with- 
out a warrant. Evidence found in the car connected defendant and 
his companions n i t h  two robberies. The Court held that the 
search BPS not rncident to arrest, but that there was probable 
cause to support the police action a t  the station. In holding that no 
warrant was necessary in this case the Court  stated: 

Far constitutions1 purpoaer, we see no difference between on the one 
hand %elsing and holdins B car before presenting the probsble 
esnse issue t o  a magistrace and on the other hand carrying aut an 
immediate search without B warrant. Given probable cause to search. 
either course IS reasonable under the Fourth Amendment."l 

Earlier decisions had indicated to most courts that warrant- 
I ~ S S  searches conducted "incident to arrest" after the vehicle and 
occupants were taken into police control were unreasonable. The 
Court in  Chambers. however, ruled that the mobility of the auto- 
mobile is the primary consideration in such searches. If the 
search is preceded by probable cause, it will be held valid, and 
the evidence seized will be admissible. 

Earlier in Cooper v. CalzfomuL,24i the Court had similarly ex- 
tended the power of the police to search a vehicle without a war- 
rant.  In Cooper the auto in question was being held by the police 
for forfeiture proceedings as required by B. state statute.". The 
Court ruled that since the car was already in the lawful custody 
of the police there was no requirement to obtain a warrant (even 
though the search of the vehicle took place one week after its 
seizure), since It would be unnecessary to require a second judicial 
authorization under these circumstances. 

V. FOREIGS SEARCHES 

With the large number of American servicemen stationed over- 
seas, the problem of searches and seizures conducted in foreign 
countries is of great importance to military lawyers. The term 
"foreign searches" in this article relates to any one of three 
possible types of search conducted in B foreign nation First, 
searches may be conducted by agents of the United States acting 

' " I d .  st 52. 
E.& Preatan 1 Omtad States, 376 U.S 364 (1964): Dyke Z.  Taylor 

Implemenr Mfg. Co., 391 V.S. 216 (1968). 
"3386 U.S. 58 (1967) 
'I CAL HEALTH AID SAFETY CODE 8 11610 (Yest  1964) 
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on authority given them by military commanders. Second, the 
foreign authorities, entirely on their own, may conduct searches 
of persons or property subject to their jurisdiction. This fre- 
quently includes servicemen and their personal property located 
off of military posts. Finally, there are instances in which both 
United States agents and agents of the foreign nation work to- 
gether. The law as to each type of foreign search is distinct. 
Further complicating the problem is the fact that the limited 
number of Federal cases in point do not fully agree with rulings 
by the military courts. Moreover, the military cases are them- 
selves not entirely clear. 

A .  V X I T E D  STATES SEARCHES 
The least complicated of the foreign searches, and the one caus- 

ing the fewest problems, is the strictly American search. In the 
typical ca8e the military police or CID conduct a search of a 
suspect's person or property under authorization from an ap- 
propriate commander."' It 1s clear that where the entire search 
and seizure is conducted by United States agents under authority 
of the United States, Fourth Amendment requirements apply."s 

B. J0I.VT SEARCHES 
Searches conducted by United States and foreign authorities 

acting together raise a number of problems. The general rule is 
that where the Federal authorities indigate or participate in the 
search, it will be treated as though it  was a Federal search and 
Fourth Amendment rules apply."" There are some exceptions, 
however. In Ciizted Stntes v. Thompson;" the board af review 
found that the military authorities had sufficient grounds to 
arrest  the accused. Hawerer, they could not do so themselves 
because of an international agreement between Japan and the 
United States. The board held the fact that they asked the 
Japanese authorities to arrest him did not render inadmissible the 

" ' 3 2  C . I . R .  776 IACLMR 1 9 6 2 )  
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results of the incriminating search conducted by the Japanese 
even though the actions of the foreign officers did not meet 
Fourth Amendment standards.' In another case"i the board 
found that  the military authorities had some evidence to suspect 
the accused had taken a classified document to his home, located 
off-post in Enpland. After accused denied them permission to 
search his quarters, they asked the English authorities for as- 
sistance. An English constable thereupon obtained a search war- 
rant which, while valid undei English l a w  did not comport with 
United States constitutional requirements It uas held that  
since the search uas valid under Brinsh lax.  the results thereof 
were admissible a t  accused's court-martial. 

The degree of participation by United States officials in the 
search itself w ~ l l  frequently determine whether it will be con- 
sidered a stiictly foreign search or an American one. In  deciding 
this issue, the Federal courts have looked to Supreme Court cases 
decided when the ''silver platter" doctrine was Those cases 
held that  participation in the state search by Federal officers 
turned the search into a Federal one subject to the Fourth Amend- 
ment lab The same rule applies to combined foreign searches: 

When a federal age": partidpatea m such B joint endeavor "the 
effect IS the same a% though he had engaged I" the undertaking 
as m e  exclusively his own?' "' 

What degree of participation wiil make a combined search an 
American one' "Clearly, the giving of information, without more. 
does not  amount to participation or make a later search a joint 
venture ' I  >'. Mere presence at the scene of the search, without 
more. uill not make the Federal office? a participant to the extent 

' -See  aim Aufry ? Hgde, 19 U.S C X A  433,  42 C.Y.R. 3 i  (1970) 
" Cnited Stater . Whitler. 6 C . X R .  458 ( A C M R  1952). 
"The  affidaiits in summit of :he statemenr of Drabable cause were not 

presented t o  the magistrate 
" 'This doctrine held tha t  Federal courts could admit evidence turned over 

t o  Federal officers by bfafe authorities, wen though the state offieerr had 
abrained the eridence in i iolafion of riate l aw.  The doctrine was alruek 
down in Elkins ? United States, 374 U.S 206 (1960) 

" ' S e e  w.. Lusrig 3 .  United S t s t e ~ ,  338 U.S. 74 (19491, Blyars I. United 
Statea, 273 U S .  28 119271,  Sloane L. United Stater 4: F 2d 889 (10th Cir.  
19311. 

'I United States t Sfonehill, 405 F 2 d  7 3 6 ,  715 (9th Cir 1968). quoting 
Corngold I .  L-zited Stater. 36: F 26 1. 6 (9th Cir. 1966) See "180 United 
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that  it  becomes a Federal search.'.' The fact that  mere presence 
at  the scene is insufficient to make the search a Federal one is 
important to the Army. Army regulations require the presence 
af United States authorities a t  the Scene of foreign searches 
if the foreign power consents."" The reasons f a r  this requirement 
were stated in I'nited Stntes v. DeLeo. There the court found that 
the presence af a CID agent a t  the scene of a search conducted 
by French authorities benefitted the accused since it provided him 
with the company of a fellow countryman who could explain to 
him the procedures involved in the search and who could inform 
the military authorities of his status with the foreign nation. 
Furthermore, the presence of the CID agent provided the United 
States with an independent observer who could report any ir- 
regularities in the treatment of the accused by the French. 

The outer limits of cooperation by American agents in a fore- 
im search, not amounting to participatmn sufficient to make the 
search an American one, are best illustrated by United States v. 
Stonehill."' There defendants were convicted of tax evasion by 
the United States. The evidence used to obtain the conviction 
was given to the American authorities by the Philippine police. 
The Philippine investigation began \%-hen Chandler, an American 
tax investigator, turned information he had obtained over to Phil- 
ippine authorities:,' The Xatiana.1 Bureau of Investigation (NBI)  
in the Philippines used Chandler to get fur ther  information and 
received his cooperation in planning raids on the defendant's 
establishments Meetings were held in the American's home be- 
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tween informers and the S B I  The tax agent was told when the 
raids uould take place. He asked that they be delayed. The re- 
quest was denied, and the raids took place as planned. As the 
raids were almost completed, Chandler asked permimion to copy 
seized documents. This request !vas eventually granted. While the 
raids were In progress, Chandler visited the scene and upon the 
request of an NBI agent, showed him which accounting books 
were important In  another of defendant's establishments, $There 
he had ~ a ~ i i a l l y  dropped by to observe the progress of the raid, he 
indicated the powtion of a suspected storage room a t  the request 
of the Philippine investigators. The Court of Appeals for the S!nth 
Circuit held that these activities did not constitute participation 
in the Philippine raids and that the evidence could be used 
against the defendants a t  theii American trial. From theae facta 
it can be seen that Chandlei came very close to "participation" 
in the activities of the foreieii apents. Had he volunteered to 
examine the books or pointed out the location of the storage room 
without being asked, he probably would have taken a sufficiently 
active part  in the search to make it an American search. Had 
he attended the search to see what items of interest t o  American 
authorities vould turn up. he s ~ m h r l y  mould have made his 
presence sufficiently official that the search would be subject to  
Fourth Amendment rules.' 

The test for participation by United States officials in a com- 
bined search situation then, depends upon the totalit1 of the 
circumstances : 

The ae!a o i  participation musf be ru th  tha t  the search a i d  
%elsure can be rald t n  be a i o m  , venture be!wen the U n l f e ~  
States and the Sfate 01 foieign iorernmenr Whether the i e a ~ i .  
does become a imnr  i en ru re  can be determined mi, b i  a campariron 
of n h a t  the Federa! agent d i o  ~n the search and rerzcre uwrh t i e  
totaliti of the acts done ~n the search and J ~ ~ Z U T P "  

C .  P r R E L Y  FOREIGT SEARCHES 
1. The Federal  Coiirt Ride 
The third type of search-the strictly foreign search conducted 

by foreign officials under foreign la\%---~s the most puzzling The 
reason i s  that the Fedeia! and military courts are in disagiee- 
ment as to what ~.u Ies  npp1:- Federal courts hold that s t i x t ly  
foreign searches m e  not subject to the Fourth Amendmert and 
~onseqi ient ly  the excIu6ionary rule ~ 1 1  not be inroked against them 

' Compare with Sfoi eh, i l .  Bryars L .  Cmted S:a!er, 273 U.8. 26 l 1 9 2 7 l ,  

" United Stores Sanehill .  405 F 2d 736, 744 (9th Cir .  1968).  
and Lcsflg 1 .  Uniied Sra:ea. 338 S. 74 (1949) 
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wen  where the search vas a clear violation of Fourth Amend- 
ment rulea,l>. This is EO even where the search is illegal under 
foreign law"8 

In order to understand these rulings, i t  is necessary to first 
understand the function and purpose of the exclusionary rule. 
The Fourth Amendment was intended only to prevent i l lega l  
activity by governmental officials. I t  is not applicable to  the acts 
of private individuals.". "The traditional n e w  is that  the fact that  
the government later makes use of the fruits of tortious or crimi- 
nal misconduct on the part  of the private citizen does not mean 
that there is a Fourth or Fourteenth Amendment violation." :v 
As pointed out in Biulay Y. Cnited States ,  the exclusionary rule 
is not demanded bl- the Conatitution: 

The Fourth Amendment does not, by Its  language, require the 
exe lus i~n  of evidence and the exclusionarg rule announced ~n 
Weeks i s  a court-crested prophylaxis designed to deter federal 
official% from violating the Fourth Amendment. Neither the Fourth 
nor the Fourteenth Amendments are directed st  Mexican officials 
and no pmphylaetic p u r p o ~ e  is served by applying an excluSionai? 
rule here since what we do will not alter the search policies of  the 
sovereign Nation of  h l e ~ i e o . ' ~  

Brulay P. Knited Staten. 383 F.Zd 345 (8th Cir. 1967) : ceri. denhd, 388 
U.S. OS6 (1067).  In Brulay the Mexiean authorities became s ~ ~ p i c i o u s  of 
defendant when they caw him driving what appeared to be a hearily laden 
car. Defendant was eropped for questioning and when he appeared nemOu9 
was ordered t o  open his trunk. Conrained rherein were 297 pounds a i  
a m p h e f a m m  tablets. Further quesrianing a i  defendant at  police head. 
quarterr  caused him t o  lead the Mexican police to a cache of 1980 mole  
pavndn of amphetamines. American authorities took no p a r t  m these aetiv- 
me&,  alrhough they had r a r n e d  the IIexieans tha t  they were S Y S P ~ C ~ O U S  of 
defendant A t  hls r ~ i a l  in the United  state^, for  con~pi raey  t o  bmuggle drugs 
inta this country. the widenee obtained by rhe i lexican police wa8 admitted. 
On review, held the Mexican police w e ~ e  not acting fa r  the United Stares: 
thus.  the fact  tha t  they did not comply r i r h  Fourth Amendment require. 
ments did not render The evidence inadmissible. 

'" Emted  States C. Stonehill. 405 F.2d 738 (9th Cir. 19681, the Supreme 
Court of the Philippines had ruled the evidence was leized eont ia iy  t o  
Philippine standards of search and % e m r e  and tha i  it  was therefore not 
admiibible in Philippine courts. I t  ia interesting to note tha t  the Philippine 
constitution has a p~ovisian exactly like the Fourth Amendment. 

' . S e e  e .# . ,  Burdeau I.. MeDowell, 2 X  U.S. 465 (1021); Barnen C .  Unrred 
States.  373 F.2d 517 15th Cir. 1967), and, Tatson % .  United States,  891 
F.2d 92: 15th Cir. 1968).  

B. d. GmRDE, COISTITUTIOKAL LIMITATIOXP O N  E%IDEICE I N  CRIMIWhL 

Weeks P. United Sratei, 232 0,s.  383 (1914).  
Brulay L. United States,  383 F.2d 346, 348 (0th Clr. 1067); accord, 

Commonrealfh t. Wdlaee ,  __ Mass __,  248 N.E.2d 246 11969) 
(amest. search and Interrogation of defendant by Canadian authorit ies),  
Robinson 1 rn i ied  States, 279 F. Supp. 631 ( E D  Pa. 1968) (Court  refused 
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2. The Milttaru Rule. 
Thus, in Federal courts a t  least, where the search is entirely 

foreign in natuxe, the courts need not look to the Fourth Amend- 
ment or the foreign  la^ The exclusionary rule simply IS not ap- 
plicable in such cases. The position of the military courts, how- 
ever, IS not at  all clear I t  has been held in a number of cases that 
the foreign law must have been followed by the foreign authori- 
ties if the evidence is to be adrniseible. In  the absence of B show- 
ing that the foreign officials complied with their own l a w  or a 
showing of what the foreign law IS, the militmy courts have ap- 
plied Fourth Amendment tests. That this is an abaolute rule In 
the military is open ta In l'7iited States v Price and 
Cnited States v Rogers other facts would have led to the same re- 
sult as in Cnited States v. DeLeo. In  the first two cases, the ac- 
tions of the foreign officials were instigated by United States au- 
thorities. Moreover. the American agents participated in, if not 
conducted, the searches in both cases. The language in these  case^, 
on the other hand, IS quite strong. For example, in ruling that the 
evidence seized in Price should not have been admitted, the Court 
of 3lilitary Appeals stated: 

The record 13 deroid of any Infarmanan d a t i v e  t o  the Vie fname~e  
isw applicable to search and ~ e i z u i e ,  uifh the exception of the 
inwector's affirmarive reply ahen siked whether he ,vas author- 
ized t o  search under the cir~umbtan~es relayed t o  h m  by OS1 
and,or CID agents . . . 
We haid, therefore, thar there is  insufficient eiidenee m the record 
to aubtain a finding tbsr the sesreh ~n queetmn  as a Yiefnamese 
search or  that if w a s  validly conducted under the isxs of that 
country."' 

Apparentlv then, the military rule 1s that  strictly farelgn 
searches will yield admissible evidence far court-martial purposes 
if there is no question about American participation in the 
conduct of the search. If DeLeo is Still valid, then it will not 
make any difference whether the foreign officials obeyed their 
O P ~  lax- 0 1  not On the other hand. the militarr courts Seem to 
hare decided that if there is any doubt as to American participa- 

to reierse defendant's sentence wheie II was increased by canrlderatmn of a 
court.martial eanvief:on based u p m  evidence taken by English authorities1 

'United States Price. 17 S1.S C.JI.A. 566 36 C.JI R. 364 (19681, 
United Stater L Rogers, 32 C JI R 623 (ACJIR 19621 

li See United Statea ,. DeLea, 5 E S C.31 A 148, 155,  17  C X R  148. li5 
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tion or instigation in the search, the prosecution will have to 
prove the foreign law and show that i t  was complied with. In 
the absence of such a showing, the evidence will be inadmissible 
if i t  does not meet Fourth Amendment standards. The mere state- 
ment of a foreign poiiceman that he complied with the law of his 
nation will not suffice for a showing of what that  law is."' 

Such a rule is unsupportable and il!opieal. If t he  American 
agents participate in the search ta such an  extent that  i t  is no 
longer strictly foreign, then Fourth Amendment principles a re  
applicable. The question of what the foreign law holds IS, in this 
situation, totally inapposite. If the court cannot decide whether 
the search u-as American or strictly foreign, it may apply Fourth 
Amendment principles. However, where the search is strictly 
foreign the Stonehill and Brvlwy doctrines are certainly the moat 
reasonable. 

It is submitted, then, that the Stonehill-Bniiay rule should be 
made applicable to the military if the question af a strictly 
foreign search again arises. This, as has been noted, is the logical 
approach and the one that will most likely result in B just 
determination of the case. 

VI. MERE EYIDESCE 

Prior to 1967, the genera! rule concerning real evidence in 
criminal cases was that only contraband, stolen property, or 
the fruits or instrumentalities of a crime were admissible. On SO 
June 1967 the Supreme Court in Warden v H a y d e n  decided 
that what was termed "mere evidence" could also be admitted 
and used against an accused a t  tnai.". In Hayden clothing w-hich 
was found in the accused's house w18s used to  help identify him as 
the person seen leaving the acme of a robbery. The decision 
provided the prosecutor with virtually a new tool in prosecution. 
Theretofore, evidence which would help identify a suspect was 
used by the police in conducting investigations on the reasonable 
theory that such evidence would logically lead them to the perpe- 
trator of an offense. Yet that  same evidence could not be used a t  
trial. The Supreme Court recognized this anomdy, stating that 
the distinction between "mere evidence" and other evidence was 
"wholly irrational." lir The Court found tha t  there \vas no basm m 

'"United Stater 1 .  Price. 15 U S.C.X.4  566, 38 C .P .R .  364 (1968):  

'"Warden li. Hayden, 381 U.S. 294 (1961). 
' * I d .  st  302. 

United Stales 1 .  Ragerr. 32 Ch1.R. 623 (ACMR 1062). 
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the Fourth Amendment for the mere evidence rule."' The decision 
was quickly adopted by the Court of Military Appeals'Bb and 
codified in the Manual j o r  Courts-Martial, 1089 (Rev. ed.)."' 

Under the rule set forth in Heyden there is a two-fold test for 
the admissibility of mere evidence. First, i t  must be shown that 
the search which produced the evidence W.BS lawful. Second, the 
authorities must have had the requisite probable cause to justify 
the seizure of the evidence.'-o 

Mere evidence has been held to  be clothing worn by the suspect 
a t  the time of the crime and which has been described by witnes- 
ses or which shows traces of blood or other chemicals con- 
nerting the suspect with the crime.'." Photographs and photo- 
graphic equipment, slides, rubber stamps, and customers' orders 
and order forms were held to be admissible mere evidence in a case 
involving obscenity through the mails.'.' Sunglasses worn during 
a bank hold-up a re  admissible:.' Other examples might include 
blank checks or farms taken in relation to a forgery or false 
documents case. 

Prior to the Hayden decision, documents written by criminals 
as a part  of their criminal acts or to further their conspiracies 
were inadmissible unless they could be shown to be instrumentali- 
ties of the crime." S o t  infrequently, the definition of instrumenta- 
lities was stretched to admit a writing that the courts felt should 
be considered, but which !vas, Strictly speaking, mere evidence.'-i 

The Hayden decision made this unnecessary Since courts may 
now admit evidence which helps identify the criminal or aids in 

"The Court d s o  found that the contention that such evidence was ''cam- 
mvnieafive ~n nature" and therefore violative of the Fifth Amendment was 
without merit. 

'-United States . Whisenhant, 1: U S.C.JI.A. 11?, 3: C X R .  381 ( 1 9 6 7 ) .  
" 'To be lawful even under eircumbtanees that would permit a lawful 

search. searches by United States or other domestie authoiitiei  of a person's 
house dwelling. automobile, effects. papers m person aithout his freely 
given consent must be for inrtrumentalities o r  f ru i t s  of crime, things which 
mighc be vaed t o  resist sppreheniion or  t o  escape. properly the ~omession 
of which IS itreif B crime. o r  ei idenee which there i s  reason t o  belieie will 
otherwise aid hn a particular apprehension or  eonvietian para l S 2 ,  MCII. 

(6th Cir 1970).  
.'Warden P. Hayden. 387 U.S 294 (18671; Clarke I.. Yell, 427 F.2d 1322 

"'Warden 1. Hayden, 387 U.S. 284 (1967).  
Frarier L.. Cupp, 394 U.S. 731 ( 1 9 6 9 ) ;  Clarke i Neil, 427 F.2d 1322 

(6th Cir. 1870).  
'.'United States I Wild, 422 F.2d 34 12d Cir 1969).  
'. 'United States 2. De Leo. 422 F 2d 487 ( l e t  Cir. 19701. eer+. d o a u d ,  

'.'United States 9 .  Bayette 289 F.2d 9 2  (4th Or.  1962) 
. 'Id.  

~ - u . s . _ _ _ _ .  40 s. c t .  1866 ( i s w  
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his prosecution.'.. An example of the new view held by the courts 
can be found in Cnited States v. Bennett,"- where agents executing 
a valid search n a r r a n t  for  heroin found a letter linking several of 
their suspects to a narcotics conspiracy. The letter had not been 
written in furtherance of the conspiracy, but it did show a con- 
nection betu-een three members af the ring. In ruling the letter 
admissible, the court considered two problems. First, i t  ruled 
that  the letter was mere evidence, but admissible under Hayden. 
Second, it found that  nhi le  the letter was communicative in 
nature, it  was not protected by the Fifth Amendment. 

From the above it can be seen that  the list of items which can 
constitute admissible mere evidence ia indeed a broad one. I t  
must be remembered, hawever, that  the rules of search and 
seizure are as applicable to mere evidence as they are to searches 
for  other types of evidence and, further, that  such evidence, if it  is 
to be considered by the court, must meet the twofold test set 
forth in Hayden. 

VII. STOP AND FRISK 

A. STOP AND FRISK AND T H E  FOURTH AMENDMENT.  
Perhaps the mast important development in the law of search 

and seizure as f a r  as law enforcement authorities are concerned 
has been the determination by the Supreme Court that  they may 
"stop and frisk" certain people. For years police officers have 
stopped persons who for some reason aroused their suspicion. 
In such situations they nere not illogically concerned that the 
person they had stopped might react violently. Thus, the officer 
who feared the posssibility of violence would "frisk" or "pat- 
down" the detainee for neapons. Cntil recently, this was done 
without any statutory or decisional authority. Some states, how- 
ever, concerned for the safety of their policemen, began to enact 
so-called stop and frisk acts.'-n 

The constitutional validity of such statutes was questioned 
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by those who contended that they allowed the police virtually 
free l i c e n ~ e  to search any person who aroused their suspicion or 
hostility. Soon the question of the police right to stop and 
examine suspicious persons under the stop and frisk statutes was 
before the Supreme Court. In  three case8 l'' decided on the same 
day, the Court set out the guidelines for proper stop and frisk 
action by the poiice. 

T e r r r y  v. Ohio originated when a detectire walking a beat ab- 
served defendant and athers walking back and forth in front of 
a store, apparently casing it. The detective suspected they were 
planning a robbery. After they left the area and gathered a 
short distance away, he approached the men and asked their 
names. Receiving no response, he patted down the outer clothing 
of hll three men. He found loaded weapons an Terry and one 
other.>'' Terry was convicted of carrying a concealed weapon. 

Sibron v S e w  York 8rose after a uniformed patrolman on his 
beat observed defendant in the company of sewrill known narcotics 
addicts The observation of Sibron occurred over a period of eight 
hours Sothing \vas seen to pass between Sibron and his as- 
sociates, however. Sibron later entered a restaurant and spoke to 
another group of k n o m  addicts. Nothing was seen to pass be- 
tween them either. While Sibron was eating, the officer ap- 
proached him and said, "You knoir- what I am after." As Sibron 
mumbled something. the officer reached into Sibron's coat pocket 
and grabbed several glassine envelopes. These were later de- 
termined to contain heroin, resulting in Sibran's conviction for 
possess~on of narcotics. 

In the third case, Peters Y. l e x  York  a police officer a t  home in 
his apartment, heard a noise a t  his door. Before he could inyesti- 
pate he was interrupted by a phone call. W'hen he was able to look 
into the hall, he saw t w  men tiptoeing from door to door whom 
he kneu did not lire ~n the building. He phoned the police and 
then went into the hall slamming the door behind him. The two 
men ran don n the stair8 and the officer gave chase He collared 
Peters partway down When asked why he was in the building, 
Peters said he was visiting a girlfriend whom he refused to 
identify. The officer frisked Peters and upon feeling something 
hard in his pocket. extracted a set of burglar's tools. 

I' Terry 1. Ohla, 392 U.S. 1 (196S), Sibron 7,. N e w  York, and Peters 1 .  

Yew York, 392 U.S. 40 (1968) 
"The pat down conmsted of the detect ire running his hands over the 

outer clothing of rhe suspeerr When he felt a hard object in their coats, he 
reached ~n and seized the weapons. 
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In considering these cases, the Court stated from the beginning 
that stop and frisk is a form of seizure and search, and there- 
fore, subject to constitutionai limitations. I t  quickly dismissed 
any illusions that it would accept any other characterization of 
stop and frisk activity. 

It must he reeogniied that uhenever a pollee officer aCeoPtS 
an indiridusl and restrains his freedom t o  walk away, he has 
'seized' that person. And it IS nothing less than sheer torture 
of the English ianguage t o  suggest that a CaliefYI exploration 
of the outer surfsees of B person's clothing ail oyer his ~r her 
body in an sitemBt t o  find aeapons is not a 'search'. Moreover, 
it 1s simply isntaatie to urge that such B procedure performed in 
publie by a policeman while the citizen stands helpless, peIhaps 
facing B aal l  with his hands raised, n a 'petty indignity? It i s  a 
sermns intrvsion upan the sanctity of the persan, which may 
inflict great indignity and a m u ~ e  strong resentment. and it is not to 
be undertaken lightly:* 

Thus, stop and frisk cases must be evaluated in iight of Fourth 
Amendment standards. As will be demonstrated, howe\wr, the 
standards involved are not the same as apply to other fiearch and 
seizure areas;  for example, those based upon probable cause. 

Turning to the individual cases, the Supreme Court found that 
the detective ~n Terry had conducted a proper stop and frisk 
search of his suspects. In Sibron, however, the Court ruled that the 
officer had acted without sufficient cause when he stopped defend- 
an t  and reached in his pocket."3 Peters, the court ruled, presented 
an entirely different problem. The acts of the officer and the de- 
fendant gave sufficient basis for a probable cause arrest af 
Peters. Thus when the officer frisked Peters, i t  nas actually a 
search incident to arrest and not a stop and frisk situation at  all. 

Prior to an in depth study af stop and frisk and its relation 
to search and seizure Ian, a preliminary note on termino- 
logy i s  in order. In both T e w y  and Sibron the Court criticized 
the use of the term "Stop and frisk." The Court viewed stop- 
ping and frisking as seizing (the person) and searching (for 
weapons). While this i s  certainly an accurate picture of what 
takes place, the criticism of separate terminology to describe 
this activity is not nell placed. The Court properly refused to be 
led into characterizing Stops and frisks as a separate area of the 
law. Nonetheless, such activities by the police, according to the 
Court's o n n  ruling, are not governed by the same standards as 
other searches. In spite af the Court's dislike for the term "stop 

" 'At  m a l  the officer admitted he reached Into Sihran'r pocket expecting 
Terry 1. Ohio. 392 U.S. 1, 1 6 1 7  (1968). 

to find nareoties and that he had no fear defendant would harm him. 
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and frisk", there is a valid reason far using i t  since I t  is a con- 
venient and descriptive may of referring to a speeial set of 
circumstances and standards to be applied thereto. Accordingly, 
the term stop and frisk will be used in this discussion to refer to 
the act of a police officer detaining a person far questioning 
(short af actual arrest)  and searching (frisking or patting down) 
his outer clothing to determine the presence of a weapon. 

E. STOP AND FRISK REQUIREME.VTS 
1. TheStop.  
The stop must be based upan reasonable grounds giving the 

officer sufficient basis to suspect that the person stopped has com- 
mitted, is committing, or is about ta commit a crime.'b' Just  any 
engagement betneen a policeman and a citizen will not con- 
stitute a stop within the meaning of the Fourth Amendment: 

Only *hen the officer, by meana of physical force or show af 
authority, has in some a a y  restrained the l i b e m  of a citizen may 
we conclude that a ' '~eizure" has occurred." 

Furthermore, up until the point of actual seizure of the person, no 
intrusion upan the constitutionally protected rights occurs.lsb 

In making the determination whether to stop a person, the 
officer may consider more than just the visible activity of the 
individual. He may consider the area of activity, time of dag, his 
knowledge of the person to be stopped, hearsay information, or 
other facts in his possession.". Howver, where the suspect's 
activity has been entirely consistent with innocent activity, a 
stop is unreasonable.''' The test for a constitutionally valid 
stop is not probable c a u ~ e ;  but a reasonably based suspicion an 
the part  of the officer that  the person stopped may be involved in 
criminal activity is needed. 

Once the officer attempts to make a stop, he may, of course, 
use reasonable force to detain a rebellious person. This farce, 
however, may not extend to use of force likely to produce grievous 
bodily injury unless necessary for the protection of the officer 
or some other person. Once a person has been stopped, his de- 
tention may last only as long as is reasonably necessary to clear 
up the mattter Once the business of the person has been de- 

"'Terry v .  Ohio, 392 U.S l (1968). 
" ' I d  at 19, note 16 
I- ,A .I. 
".E.g., United  stale^ 8 .  Dowling, ~ F.2d ~, 8 CRIM. L. REP. 

ZZP? (D.C. Cir 30 Dec. 1910). 
Sibron j.. Beu York, 392 US. 40 (1968). 
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termined by the officer, he must either release or arrest him.'3' 
Finally, the policeman may move the detainee a short distance 
from the place of the stop in order to conduct his questioning or 
to take any other appropriate action.18' Again, the test is reason- 
ableness. Consequently, unnecessarily long trips or unnecessary 
inconvenience to the detainee would be prohibited. 

2. The Frisk.  
The test for  the frisk is also one of reasonableness. The frisk is 

designed to determine whether the suspect has a weapon on his 
person which he might obtain and use to injure the officer or 
someone else. This being the case, it is not a complete search of 
everything the detainee may have on his person: 

The d e  iuBlification of the aeareh in the present situation 18 the 
protection af the police officer and others nearby, and I t  must 
therefow be ennfined in scope to an intrusion reasonably designed 
t o  discaver gung, kmvea, dubs ,  or other hidden instruments fa r  the 
assault  of the police ~f f l cer . '~ ,  

The Supreme Court ruled in Terry that  when the officer is justi- 
fied in believing the individual may be armed, it would be un- 
reasonable to deny him the power to take necessary steps to pro- 
tect himself. Nonetheless, these steps constitute a search of the 
person and must, therefore, be reasonably limited to the purpose 
f a r  which conducted. 

In the caae of the self-protective rearch for weapon%, he [the police 
officer1 muit be able to point to particular facts from which he 
reasonably inferred tha t  the lndivldvsl w a s  BImed and dangelOUB.'" 

The frisk must be limited strictly to the outer portions of the 
individual's clothing.'*' If the pat down reveals something which 
the officer believes mag be a weapon, he may reach inside the 
clothing to get it. The reason for this rule is that  the frisk is an 
intrusion upon the citizen's right of privacy and in some cases 
his dignity. The courts will, therefore. closely examine such intru- 
sions to insure there is no abuse. Thus, it  has been held that  

. . . an officer u h o  exceeds B pat-down without first discovering 
m obiect which feeis reasonably like B knife, gun or club must be 
able to point to soecifie and artieulable facta which reasonably SUD. 

" Id. ,  Terry 1 .  Ohlo, 392 U.S. 1 11968). 
"'E.8 . .  to B phone 01 pdme LBT radio io check Identit)., status or auto- 

mobile registration, or t o  a nearby area which is l e a l  congested or whlch i s  
less likely t o  cause an expios>ie sltuaban. I n  Terry the aAcer completed p a r t  
of his frisk lnmde a drug store after stoppmg the avbject on the street .  ' 

"Slbron L. Kew Yarh, 392 U.S. 40, 64 (19681. 
Terry 1 .  Ohm, 392 U.S. 1. 29 l196S). 

Terry v .  Ohia, 392 U S .  1 (1968). 
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port a suspicion that the particular suapect i s  armed with a typi- 
eai weapon which would feel like the object felt during the pat- 
down.'* 

Since neapons are generally hard objects like guns, knives, or 
clubs, the courts are extremely suspicious about frisks that result 
in the discovery of soft items such as packets of marijuana or 
narcotics. The general rule is that  the 

[fleeling [of]  a Soft object in B nurpeet'a poeker during B pat. 
down. absent unu~ual  cirevmataneei does not warrant an officer's 
intrusion into a swpeet'S pocket to retrieve the object.'* 

Thus, where an officer believes that the soft object felt in the 
suspect's packet is a weapon such as a sand-filled sock, he  should, 
according to the courts, conduct a more extensive exploration of 
the object from the outside of the clothing before reaching into 
the pocket.'8B 

The problem with this rule is that frequently officers will in 
the course of a frisk feel a soft object which, while clearly not a 
weapon, mag- appear to  be a packet of narcotics. Based upon this 
the officer will reach into the pocket and take the object Such 
procedure, while logical to the officer, is not in conformance with 
the strict limitations on frisk searches. The proper, if somewhat 
troublesome, approach is for the officer ta examine the article 
through the clothing as best he can. If this examination, coupled 
with whatever other facts he may have a t  the time, gives him 
probable cause to believe the object is narcotics, he may arrest 
the suspect and conduct a full blown personal search incident to 
that arrest.'8- 

As in the case u i th  other permissible searches, the officer may 
use whatever reasonable force is necessary to conduct the frisk 
once he has determined he has reasonable grounds to search the 
suspect for a weapon. The use of force here 1s strictly limited to 
controlling the suspect for the purpose of conducting the frisk 
and may go no further than is absolutely necessary to accomplish 
that purpose. 

Where the frisk turns up an object, the possession of which is 
criminal, or  which indicates ciiminal activity on the part  of the 

'"People 1.. Collins. 8 3  Cal. Rptr.  179, 182, 463 P 2d 403, 106 (1970). Con-  
pa70 Terry ? .  O h m  392 T.S. 1 (19681 with Sibron %. Yew Yark. 392 U S  
40 (1968) 

"People 1 Coiiina. 83 Cai. Rptr.  179, 182. 463 P.2d 403. 406 (1970).  
"People h. Collins, 83 Cai. Rptr. 179. 463 P.2d 403 (15701 Compare. 

United Staten 3. Dowlmg, ~~ ~- F.2d --, S C R I M .  L. REP. 2209 
(D C. Cir. 3 Dec. 1570) 

.People *'. CoillnJ. 83 Cai. Rptr  175, 463 P.2d 403 (19m). 
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suspect, probable cause will exist for an arrest.Lsa Once the arrest  
is made, of course, a more complete search incident thereto is 
authorized.'8B 

From the above discussion i t  is clear that u.hile stop and frisk 
actions are subiect to the Fourth Amendment. the" are based 
upon something less than probable cause. The Supreme Court so 
ruled when it  stated that 

the issue is -.hethe? a reasonably pirudent man in the eircum- 
ntsnCe6 would be wsrranted in the beixf tha t  his safety or tha t  of 
others was in danger , , , due welght m m t  be gwen, not to  his 
inchoate and unpartievlarized iuspic~on or "hunch", but t o  the 
iipeoifie reasonable inferences whlch he is entitied to draw from 
the faets in l ight of hie expe~ienee . '~  

The reason that probable cause i s  not the test in stop and frisk 
is that  the question is one of degree Stops and frisks are simply 
not full searches of the person and "[t lhe degree of justification 
will Vary according to the degree of intrusion occasioned." 

The fact that there has been a atop will not, however, pive 
automatic right for a frisk. The purpose of the frisk is pro- 
tection of the policeman and those around him. Thus, he must 
have reasonable grounds to fear danger to  himself or others 
from the suspect before he may pat dawn his clothing.ZoB 

In the course of his frisk the officer may encounter a hard 
object which he reasonably believes to be B weapon; but upon 
seizing it, he finds that it is some other illegal item such as 
burglar's tools.*o4 As in the case in other types of searches, 
reasonably encountered objects that  are contraband or evidence 
of a crime may be seized.205 The courts will closely scrutinize such 
seizures, however. 

"'Terry Y .  O h m  392 U.S. 1 (1968). 
'*See section Ill an Searches incident to arrest .  mpra. 
""Terry L .  O h m  392 U S  1. 21 (1968).  
'"United Stares I.. Pullen, 4 1  C.M.R. 698. 700 (ACMIR 1970). 
I "  This does not mean probable cause 
' "Terry i.. Ohia, 392 U.S. 1 (1968); Sibron II. Kew York, 392 U S  40 

(1968). The tenor of recent mliltary eases is to the effect  tha t  the Terry 
reasonableness teat, and not probable cause, is the test  I" the military. 
United States 1. Martinez 4 1  C.1I.R. 467 (ACMR 1969); United States vL.. 
Mehaiek, __ C M R  __ (ACMR 27 Aug. 19'70). I t  uovid be prefer- 
able t o  refer to the test  as m e  of reason and not BQ same fa rm of  probable 
cause This 1s the rest ret  forth I" PBTB 2-5, Army Heg. No. 190-22 (12 dune 
1970). whleh i s  the authority for  stop and frisk m the Army. That mgyla. 
tion applies the Terry reqvrrements of reasonableness and limitation on the 
scape af the frisk 

'But  see, diacuwan cancernlng soft objects encountered d n n n g  B search, 
note 20 and aecompanymg text. 

? ' S e e ,  Petera i. Yea York. 392 U.S. 40 (1968). 
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C .  THE R E A S O S A B L E S E S S  TEST 

In judging the reasonableness of a Stop and frisk, the courts 
apply a twofold test to the activities af the police. First, the 
officer's action must be justified at its inception. Second, the frisk 
must be reasonably related ~n scope to the circumstances justify- 
ing the original action.2o6 The totality of the circumstances, as 
well as the officer's actions, uili be considered in light of this 
objective test.:" For example, the pat-dawn wall search of accused 
conducted after a preliminary frisk had revealed nothing. was 
found to be based solely upon the discovery of contraband in the 
possession of his companion and, therefore, unreasonable.'os 

S o t  infrequently, it is difficult to determine whether a situation 
i s  an arrest and incidental search or a stop and frisk. The 
distinction between the two lies in the fact  that there is no 
arrest  which preceeds the frisk and the frisk is limited strictly 
ta a pat-dawn of outer clothing for weapons. Incidental searches, 
on the other hand, must be preceded by an arrest and may he fo r  
weapons or evidence.:"" That these distinctions may became blur- 
red in a fast moving situation is demonstrated in l'mited States v 
l ' xce~mgt .~"  There a postal inwector received word from an 
unidentified informer that a man w . s  selling postal money 
orders a t  a bar. The man was described to the inspector. He 
decided to check on the information and proceeded ta the bar with 
some fellow officers. After talking to ~everal  people in the bar,  
the inspectors decided to interview the swpect Unverzagt. They 
had been told that he u a s  carrying a gun by two people, one of 
them Unrerzapt's girl friend. Since he was a t  this time in the 
washroom, the agents dreir their weapons and ordered him aut. 
As he exited the washroom, Unrerzagt had his hands in his 
packet. Upon being ordered t o  iemove them, he did so withdraw- 
ing his gun. He was thereupon arrested and searched. Stolen 
postal money orders uere found in his possession. The court 
ruled that the postal authorities acted reasonably in checking out 
the informant's story Furthermore, the factE elicited by their 
preliminary discussions with people in the bar gare them a right 
to mterview (stop) defendant and in effect seize him for that 
purpose because of their reasonable suspicion that he vas  armed. 

:'Terry 1.. Ohia, 392 U.8. I, 20 119681. 

"United states  I.. Yehalek. ~ C.M.R. ~ (ACMR 27 Aug. 
I d ,  at 19 and 21. 

1970) ;  Unrted States 3 .  Leyra-Barragan, 423 F 2 d  669 (9th Cir. 19701. 
" S e e  dircuaaion of ineideni t o  arrest searches, in 1111, 8 v r a .  

.' 424 F.2d 396 (8th Clr 19701. 
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Finally, the drawing of the weapon showed defendant had been 
carrying a concealed weapon. This being a felony under the state 
law, he was subject to arrest and the incidental search revealing 
the money orders v a s  valid. 

When case8 such as this arise, the mnrts  can only look to the 
totality of the circumstances and determine whether the officers 
acted reasonably. Moreover, if the facts show that there is no stop 
and frisk, they might still be sufficient to show an arrest  and inci- 
dental search.z11 Each case must be decided on its own facts. 

The concluding paragraph of the majority opinion in T e r y  i s  
an apt summary of the rules discussed above: 

We merely hold today that  where a police officer observes un- 
usual conduct which leads him reasonably to conclude in light 
of his experience that  criminal activity may be afoot and that  
the persons with whom he is dealing may be armed and pres- 
ently dangerous; where in the course of investigating this be- 
havior he identifies himself as a policeman and makes reasan- 
able inquiries: and where nothing in the initial stages of the 
encounter Serves to dispel his reasonable fear for his awn or 
others' safety, he i s  entitled for the protection of himself and 
others in the area to conduct a carefully limited search of the 
outer clothing of such persons in an attempt to  discover weap- 
ons which might be used to assault him. Such a search is a rea- 
sonable search under the Fourth Amendment, and any weapon 
seized may properly be introduced in evidence against the per- 
son from whom they are taken.*'z 

VIII. CONCLUSIOS 

In this discussion of search and seizure, it  has not been possible 
to consider all facets of the problem. The areas that  have been 
covered are those considered to have undergone the most radical 
or important changes in recent times. I t  should be apparent from 
this discussion that the facts of each case will determine what 
rules will be applied. Granted, there are general principles of law 
to be considered in ail search and seizure cases: it  is the facts to 
vhich they are applied that will, in  the final anaiysis, develop the 
IaTv of search and seizure. 

In this regard, one should consider the decisions of the courts 
and the doctrine of reasonableness. As was pointed out a t  the 
beginning of this article, the courts universally hold that  techni- 
calities are not governing. The reasonableness of the acts of the 

"'Peters t,. New Yark, 392 U S  40 (1968) 
'"Terry Y. Ohio, 392 U.S. 1, 30-31 i196S) 
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police are determinative. Nonetheless, It is also apparent that 
reasonableness is a question of haw one v iews a case. The courts 
have the benefit of hindsight u hen considering these questions 
and, therefore, tend to develop the doctrine of reasonableness on 
the basis of what happened as well as what should have happened; 
a sort of "technical reasonableness." The courts frequently con- 
tend that they view the facts and circumstances through the eyes 
of the authorities; their decisions and rules, hoirever, indicate a 
more pragmatic approach. 

While it is true that many search and seizure Issues v o u l d  not 
have been brought to the courts had some thought and caution 
been used in a given situation, one cannot place all the blame 
upon the authorities They are not attorneys os judges. The? are 
laymen in the Ian-, acting in a field in which everything the) do 
has legal overtones. Perhaps the best advice they can be given is 
to act in all cases with a Sense of caution. This IS not to say that 
they should thoroughly research the law of search and seizure 
before acting Rather, they should consider n h a t  i t  i s  they are 
attempting to accomplish and ask the question, "Should w e  get a 
warrant?" If there IS any reasonable way in which the warrant 
can be obtained, it wouid be iriser to  do so than to  rely on es- 
sentially technical exceptions to the requirements of the Fauith 
Amendment. 

The courts, on the other hand, must take care to avoid over- 
strictness in this area. The law requires only probable cause be- 
fore a search can be made, not proof of the case beyond a reason. 
able doubt. The latter is a matter for the tr ier of fact. 

On the whole, if one considers the historical basis for the Fourth 
Amendment and the importance placed upon it by the c@urts, the 
development of the law of search and Seizure has been reasonable. 
There are exceptions, of course, but in an area where the problems 
and possible solutione are mfimte, interpretation of the law is 
bound to be subject to some uncertainty, variance, and criticism. 



CIVIL DISTURBANCE, JUSTIFIABLE HOMICIDE, 
AND MILITARY LAW+ 

By Major Charies R. 1 I ~ r r a y * ~ '  

Recent civil disorders have illvstrated the grim dangers 
of the use of federal tioops to  restrain their fellow ezti- 
zem. In addition t o  his more obviozla di,@eulties, the 
soldier on riot d u t y  is faced with a variety of ill-defined 
legel rules to  g o s e r n  hzs w e  of node tha l  end lethal force. 
The author ezaminrs the state of the law in this highly 
sensitive area with an eye t a u r d  defining the defenses  
a soldier may offer  a t  a court-martial. Particular em- 
phasis is g i v e n  to the defemes of obedience to  orders, 
mistake oi i ac t  and mistake oi l a w  

I .  INTRODUCTION 

The modern involvement of the United States Army in curbing 
domestic disorders began with the dispatch of federal troops to 
Detroit in 1967. The foilawing year saw thousands af US.  soldiers 
deployed to the riot-torn streets of Chicago, Baltimore, and Wash- 
ington, D.C. As recently as Map 1971 federal troops were on duty 
in Washington, D.C., in connneetion with anti-war demonstra- 
tions.l During the same years the deaths of students a t  Kent 
State from Ohio ra t iona l  Guard gunfire? and the unfolding of 
the My Lai "incident" hare  separately focused public concern an 
domestic disturbance and the responsibility of the soldier for the 
use of iethai force 

Having flonn into A n d r e w  Air Force Base during the April 
1968 disturbances in the Satian's Capital as the judge advocate of 
a provisional brigade of federal troops, the importance of the 

~ Thie article was updated f rom a thesis presented to The Judge Advocate 
General's School. U.S. Army. Charlotrerrdle, V~rgmla. whlle the author 
was a member of t he  Seventeenth Adraneed Course. The opiniana and 
e ~ n e l u ~ l ~ n ~  presented herein are those of rhe author and do not necessarily 
iepmsent t he  views of The Judge Advocate General's Sehml OT m y  other 
governmental agency 

* * J A W  U S Army. Office of the Judge Advocate, Umted Stares Army, 
Europe and Sevenih .Army, Germany, B.A.,  1958. mivers i iy  of Florida: 
I.L.B.. 1961, Duke Dnner i i ty ,  member of the bar of the United States Su. 
preme Court, U.S. Covit of hlllilary Appealb, and the Supreme Court of  
F 1 o T I d a 

I TLME. 7 \lay 1971, a t  13-15. 
This article will not examine t he  Ilablities of 6afmnal Guardsmen acting 

I" "on-federal rdea Howeier. many of che conclviionn drawn may have 
reiwanee t o  Stsfe Guardsmen. 
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Army's role in c i w l  dmurbance matters has been of more than 
theoretical interest. Fortunately, no serious criminal action has 
yet been bioueht against an active duty Army person for acts 
arising during a r i l  disturbances., The times, however, do not yet 
indicate a return t o  domestx tranquility and contingency plan- 
ning on the part of the military continues: At some future date 
a Staff judge advocate ma) be confronted with B situation in- 
mlving the killing of civil,ans by members of his organization 
an civil drstuibance duty 

ome of the consequences arising from 
to lethal force in a civil disturbance. 

Although piimanly limiter' to the homicide offenses, the legal 
principles involved should he  equally applicable to lesser assault 
offenses. Purther, while I t  ,i recognized that prosecution in non- 
military foia 1s possible p o b l e m s  will be evaluated primarily in 
terms of court-martial proceedings under the Uniform Code of 
Military Justice.' Cinl damage wi t s  and criminal offenses against 
property nil i  be left for exaluatian by others 

Per contact by the author twth v a r m d  staff indge adroeares of pre- 
viously depioyeu he!d commrnda and personnel a i th in  the Office of The 
Judge Adiacats General. Department of the Arm). 

a Xofe. for  example. the exi;!e-ce of the United Stares A ~ m y  Directorate 
for khlitary Srppart ,  Ofice of t b e  Chief of Staff of the Arm) 

'The  soldier *,ha commits a, a c t  of homicide during ciwl dirturbancr 
duty miehf be prosecuted in the mate courts or federal district eaurtr .  
Soldiers brought before state ccurts may aeek removal t o  a federal  distrier 
court  baaed on B claim of h a i i r p  m e d  under c d m  of federal  authority %.hehen 
the alleged crime took place 25 U .SC.  3 144% (1964)  applies to both 
eriminsl and c i j i i  retians. S r e  T e r n e ~ ~ e e  1 Darii ,  100 U.S. 257 (18801, 
upholding the eonitifunonaiiry of such a removal statute The Supreme 
Cavrr in \Viiiingham 7 .  Ilorgan 395 r . 8  102 (18691. has established tha t  
the test for  re-.mai under th:i statute 18 broader than the teet for official 
immunity. The aoidier may ais? seek B federal court determination that the 
atate IS a i thaur  iuriadiction u, der the theory of executive mmuni tp .  Thir 

u n d e r  28 U.SC.  S 114?a (1961) and 
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Throughout the article extensive use will be made of state 
criminal law precedents. Secessity demands such investigation as 
many of the areas studied have not been examined by military 
courts. In  resolving such questions of first impression the military 
courts would undoubtedly d r a v  an the available civilian prece- 
dents. 

11. BACKGROUSD 

A. HISTORICAL CSE OF FEDERAL TROOPS 
TO SUPPRESS CIVIL DISORDERS 

I t  is in keeping with this country's tradition of civilian control 
over the military that the military has generally been restricted 
from exercising authority or responsibility in the realm of civil 
order and discipline. Yet in spite of this fact there is a long 
historical precedent for the use of the military to restore intetnai 
order. The use of federai troops in suppressing civil disorder and 
enforcing federal law is nearly a8 aid as the Cnited States itself. 

The earliest instance of employment of federal troops in the 
domestic sphere was the Khiskey Rebellion of 1794. Large nom- 
bers of individuals in western Pennsylvania had refused to pay 8 
federai excise tax on whiskey expressing their refusal in  forming 
into mobs, mistreating federal tax officials and damaging goveln- 
ment property. President Washingtan responded by dispatching 
the militia of several states to the troubled areas. The rebellion 
collapsed before the troops Two more recent occcasians of 
federal troops being dispatched to enforce federal la%. were Little 
Rock, Arkansas, in 1957 and the University of Mississippi in 
1962: 

The furnishing of federal troops to assist a state in suppressing 
internal disorder is also not new to this country There have been 
many requests by various ztates for such assistance and an sixteen 

civil dinturbaneea. ejen thoveh c a w e d  out in B erimmsl manner. wauid be 
service-connected Certainly, in most ins fa nee^ m accused would argue on 
the merits that his aefmni were n o t  only legal, but m o s e  out af the prfarm. 
ance of his official duties. and hence. were m v x e  connected. The issue wiii 
probably m s e  only ~n a situation where the accused. thourh perenf  for  
c i v i l  disrurbanee duty, was clearly acting in a pTi\ate capacity at the time 
of the alleged affenae. Whether mere presence st a geographx loca tm,  due 
to military duliee. would be suffieien: t o  show S ~ T Y L C ~  eannectm is unknown 

"Sei  B. RICH, THE PRESIDEYIS AbD ClrlL DISORDER, 2-20 (1841) 
[hereinafrer cited as RICH]. 

. S e e  Pres Prae lo. 3 , 2 0 4 :  22 Fed. Reg. 7628 (1951) .  Exec. Order No 
10. 730: 22 Fed. Reg. 7628 (1917), Pres. Proe. 3,497;  21 Fed. Reg 9681 
( 1 9 6 2 ) ,  Exec. Order No. 11.053: 27 Fed. Reg. 9681 (19621. 
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occasions they have been granted.' In 1874 the Governor of Lauisi- 
ana requested and received federal t r w w  to restore order in N e v  
Orleans after mob8 of over 10,000 persons compelled the sur- 
render of the local police and were joined by the state militia in 
an orgy of racial violence." Two yeam later the Ku Klux Klan riots 
occurred in several counties of South Carolina Again, federal 
troops were dispatched at  state request.'( The Railroad Strike 
Riots of 1 8 7 i  generated various state requests for help. Federal 

Maryland;' and Pennsylvania" 
n restoring order. Next came the 

Idaho Mining Riots when, a t  state request, federal troops s e r e  
dispatched on three different occasions: 1892, 1894, and 
During tha t  same period, federal troops were also used in 1894 
a t  Montana's request to suppress a 600 man portion of Coxey'a 
Army a-hich had stolen a train to aid them in their march to 
Washington, D.C Mining riots in Sevada (1901),'- Colorado 
(1914) .' and !Vest Virginia (1921) I p  also occasioned state re- 
quests far aid and dispatch of federal troops. In 1943 race riots 
rocked Detroit and federal troops \<-ere employed a t  state request.*O 
Recent examples of federal assistance to the states are Detroit 
in 1967, and Chicago and Baltimore in 1968. A survey of these 
instances discloses that federal troops were dispatched to assist 
the various states upon their request whenever governmental 
control was lost over at  least a large portion of a city or county 
despite employment of all available state law enforcement re- 
sources, including the Sational Guard. 

" Exsmpien of when state reqvesta for federal troops were refused are the 
Buckshot Var ,  Pennsylrania, 1838:  D a n  Rebeillan, Rhade Island, 1842:  Ssn 
F~ancimo Vigilance Committee. 1656: Chicago Rsilroad Riots, 1877. See RICH 
ac 6l-j4. 64-56. 56-71. and 79-80, rerpedlrely. Conversely, federal troops 
were ured I" Chlcaga ~n 1893 durxnZ the Pullman r t n k e  mer the objection 
of the I l h n a ~  Governor Id. ar 91-104. 

'See FEDERAL AID IN DOMESTIC DISTIRBAXCEP, 5. Doe. No 19, 67th Cong . 
Zd Sesr .  120-139 (1922) [hereinafter cited 81 FEDERAL A m ] .  

' " I d .  156-57. 
' RICE at  72-66.  

FEDERAL AID st 164-65 
' FEDERAL AID at 164-61. 

F E D m L  AID at  1 6 6 7 0  
' FEOERU. Am a t  190-91, 199-200.210-13 
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JUSTIFIABLE HOMICIDE 

B. LEGAL BASIS FOR EMPLOYMENT OF 
FEDERAL TROOPS 

The United States Constitution's preambie sets forth as one of 
its basic purposes: ' '  . . insure domestic Tranquility. . . ." 
Article IV of the Constitution provides that "The United States 
shali guarantee to every State . . . a Republican Form of Govern- 
ment, and shall protect  each o f  them . . , against domestic 
sidenee." The XIV amendment of the constitution prohibits any 
state from depriying "any person of life, liberty, or property, 
without due process of iaw" or denying "any person within its 
jurisdiction the equal protection of the lams." To implement 
these guarantees Congress 1s charged n i t h  providing for the gen- 
eral welfare of the United States and far d i n g  the militia to 
execute the l a w  of the Union and to suppress insurrections.gs 
The President, in turn,  IS responsible for the execution of the 
law"* and is the Commander-in-Chief of the Army, the Navy, 
and the Militia when called into federal service.*" 

Within the constitutional framework Congress established the 
rules under which federal troops might be committed.*' Today 
these rules provide for the President's use of the militia and 
armed forces to suppress insurrwtions upon proper request by 
the states: to enforce the laws of the United States or suppress 
rebellion when ordinary judicial proceedings are impracticable ~ 

and to suppress insurrection or domestic vioience which results 
either in a state demal or equal protection of the l a w  guaranteed 
by the Constitution to its citizens or an obstruction of the 
execution of the laws of the United States.'. Coupled with these 
authorizations i s  the prascnption af the so-called Posse Comitatus 
Act which prohibits the use of the Army or Air Force to execute 
the law except when expressly authorized by the Constitution or 
Act of Congress." 

"C.S. Cassi. art. 1V, s r .  4 (emphasis added). 
" I d .  arc. I ,  sec. 3,  cI. 1. 
" I d .  art.  I ,  sec 8, el. lS.  
" I d ,  art.  11, see. 3.  
- ' I d .  art. 11. see. 2. el. 1 

Act of 28 Feb. 1795, ch. 36, I Stat 424, provided far calling the m h t m  
to execute the laws of the Union, supprea~ Insurrections, and repel I~VBP- 
ions; Act of 3 Mar. 1307, eh. 39, 2 Stat. 443, allowed the President to also 
use the Army and Navy. 

' .See 10 U.S.C. 8 5  331-333 (1964). 
"18  U.S.C. 8 1385 (1864) 
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111 LEGAL JUSTIFICATIOS AS DEFENSE TO MURDER 

A THE G E I E R A L  SATL'RE OF LEGAL J L ~ S T I F I C A T I O S  
The Mnnwnl f o r  Courts-.MariLal, rnited Stntes, 1969 (Revwed 

editton),'* specifically recognizes justification a8 an affirmative 
defense to murder. I The Manual provision is in accord with the 
general state of the law in this country that nhen necessary, a 
killing i s  justifiable in  the performance of a legal duty.'? Hou-ever, 
lt neglects to include the second half of justifiable homicide, 
concerning those situations in which a person has a legal right to  
kiW* This latter half is broad enough to include self-defense, 
but encompasses much more. Although not contained in the 1951 
or 1969 Manuals, the l ight of a prirate citizen to use deadly force 
under circumstances not involving self-defense has been recogniz- 
ed to a certain degree in the military ' '  

Before going further, several other related legal concepts should 
be considered and distinguished The first 1s eseusable homicide 
In the military excusable homicide can be raised by the various 
defenses of accident or misadventure, self-defense, obedience to 
apparently lax ful orders, entrapment, and coercion or duress.?' 
Of particular interest in the concept of self-defense. As shall be 
seen later Some of the elements required in self-defense are applic- 
able in justifiable homicide while others are not. The primary dif- 
ference is that the percon availing himself of the defense of 

"Para 216a. 
" S e e  M A h U U  FOR CocBTS-MAnrr&, UZIImTD ST.4TES. 1968 (REIISED 

E D I T I O F ~ .  para214 [hereinafter cited SI XChr, 1569 (REI.  ED.)]: and United 
States z. Sehreiber. 6 C.S.C.>I A. 602 18 C.M R. 226 119551 United States 

15531 :-Unired states &. Weema, 
ieh hold rhat justifiable hamicide 

"UCII .  1969 (RE?. ml. ~ a r a  197. diseuses  t he  ofense of murder I" the 

's[:nne-- I Cammonx~iealth. 5 5  F.2d 611 ( 4 t h  C m  1 9 3 2 ) :  D w o n  I .  State, 
28 Ala. App 648, 185 So 784 (19391, State I.. Smith, 127 lau,a 534. 103 
K iY.  9 4 1  (15051, Wimberly 9 .  Clt) of Patersan. 75 S . J  Super. 581, 123 
A.2d 651 119621 

is an affirmatire defense t o  be raised by the accused. 

mlllrary. 
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JUSTIFIABLE HOMICIDE 

justifiable homicide may he the aggressorAe either by duty or 
right. The reasonableness af the force he use8 to accomplish his 
legitimate goal wi!l, however, be subject to scrutiny. Certain 
jurisdictions diride self-defense into two categories, justifiable 
and excusable, depending ugan what is being defended. The 
former eiiminatea the proscription of nan-aggression.". 

The defenses of mmake  of fact and mistake of law also enter 
into the area of justifiable homicide. Further entwined in this area 
is the concept, peculiar to the military. of obedience to orders. 

B JUSTIFIED CSE O F  DEADLY FORCE 
1 Pretention o f  Criminnl Otienses. 

The rule at common law and in mast jurisdictions today i s  
that deadly force may be used when n e c e ~ ~ a r y  to prevent a forci- 
hle or atrocious felon? from being committed by violence or sur- 
prise.'. This tule has been adopted by the military with minor 
variance in the adjective8 used from case to case.8B Three elements 
must be present: a forcible or atrocious felony, an attempt or 
commission by violence or surprise, and a necessity for deadly 
farce to  terminate or  pierent it:" Of particular importance con- 
cerning courts-martial 18 that the United States Court of Military 
Appeals in Friiied Siotes  v. Hamilton.'l when applying the general 
rule, defined a felon)- as being an offense punishable by more than 
one year's imprisonment under the M a n z ~ a l  f a r  Courts-MartuLI. 

"'Unlena the accused had ibithdrsun in good faith.  he is generally not 
entitled to this defense [self-defense] if he was an a g g ~ e s m ~ .  , . .(' / d .  
para 216c. See Cnited States Y Sandoval, 4 U.S C.M A. 61. 15 C.M.R. 
61 (19541. 

. .Set Dodson P Commonwealth, 150 r a .  916, 161 S.E. 260 (19331. 

"United Stater o Hamilton, 10 U S.C.11.A 130, 27 C.JI R 201 (1959) 
Cnited States v .  Lee, 3 E.S.C hl A 501, 13 C.1I.R. 57 11953) : United States 
I U ~ ~ e m n . 3 U . S C . 4 1 . A . 4 6 0 . 1 3 C . h l R . 2 5  (1963).  

" 'The  term "abiaiute necealltp'' has been used b) I D ~ D  courts.  Srate I .  
Nodine 108 Ore. 610, 259 P.2d 10% (10531; State L. Beal, 55 NM. 382.  

L195li. while other C O Y T ~ I  m e  rveh terms BI "apparent nec- 
Y .  Couch, 5 2  S 41. 127. 193 P.2d 406 (10481, and "reasonable 
ate 0 .  Sorrentino. 31 Who 129, 221 P 420 11924). The "be a i  
e& I" these and other cases h w e  not been to modify the word 

''necesmty" b u t  only to reenforce ~ t s  normal meaning, thus precludmg con-  
venience being vied BI the standard 

*' 10 U.S C.DI.A. 130, 27 C.M R. 204 (19591 
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The right to use deadly farce to prevent a violent felony is not 
restricted to laxv enforcement officers. In most jurisdictions a pri- 
vate citizen may resort to deadly force under the same c m u m -  
stances as a peace officer.'? The right of a sewiceman to so act as 
a private citizen has been recognized in the military.'s 

Cloaeir akin to prevention of nolent felonies is the justified 
use of deadly force in the protection of B person's home.'+ The 
offenses of arson and robbery, whether committed in a person's 
hame or elsewhere, ii'ould be covered bl- the general rule govern- 
ing violent or forcible felonies. 

Defense of aihers against criminal attack will justify the use of 
dendly force when necessary to repel the attack." This particular 
rule of law i3 important to the SeiTiceman an riot control duty. 
If ,  however, he mistakenly cornea to the defenae of the n rong  
party he may find himself in legal difficulty State r. Fair sets 
forth the majoriiy and minority tests for criminal liability. The 
former protects the honest and reasonable, though mistaken, 
rescuer uhile the latter does not. 

As rialent felonies may be prevented by deadly farce, conversely 
non-violent felonies and misdemeanors ma>- not. Not all cases 
are in agreement, houerer In the Califorma case of People v. 
Silrr the court, based on statute, extended justifiable homicide 
to include the prevention of all felonies. The opposite conclusion 

211 A 2d 359 (1856) : Commanweslth z.. Em- 
A 2 d  558 (19451; YeKee / .  Stam, 118 Tex. 
) ,  State L .  Ssland. 47 W a s h  2d 240,  287 P.2d 

345 (mi51  
cnimd stater L. ~ a m h n ,  io  u.s.c Y.A. 130, 21 c ni R. 204 (1959 

S e e  Army Reg No 533-1 (13 Sep. 1952)  
" S e e  ~ e n e r o l l i  iilibarehi V .  Sta te  46 A m  276, 43 P.2d 210 11936): 

State z.. Fair, 45 N.J.  ii, 211 A.2d 358 (19651, State v Couch, 62 A.11. 127. 
193 P.2d 331 11961):  Moore II. State. 91 Ter Cnm. 118, 237 S K. 931 
(1922) 

"Fill ismr v .  State, 70 Gs 10, 2: S.E.2d 108 (19431, Gill u Comman- 
wealth. 235 Ky. 361, 31 S.lV.2d 608 ( 1 9 3 0 ) ,  State U. Fair, 15 B.J 17. 211 
A.2d 359 (1956) :  Dodson % Commonwealth, 158 Va. 875,  167 S E 260 
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was reached by the Oregonsn and Washington>' courts when 
interpreting statutes apparently covering all felonies. In these 
two cases the courts simply wrote in the common law requirement 
that the felon). be violent or forceful. 

A problem will arise, however, when the darer turns out to be 
mistaken either in his belief that  B violent felony was ~n process 
or that deadly force was necessary to prevent it. Under state law 
his mistaken acts vi11 usually be excused if he acted in good faith 
upon an honest and reasonable beiief.~% Should he, howei,er, act 
unreasonably, dishonestly, or in ignorance of the Ian, the criminal 
charge may r a r )  from murder to 

2. Arrest and Preuention of Escape. 
Under common law and statute both a peace officer and a 

private citizen j4 may arrest  or prevent the escape of a felon. 
?Then he is without a warrant, the peace officer, in a majority 
of jurisdictions, must be acting upon a reasonable belief that  a 
felon). has been committed and that the person to be arrested 
committed it." Same states additionally require that a felony 
actually has been committed.'& For the private citizen attempting 

" State  V .  Nodine, 193 Ore. 679, 259 P.2d 1056 119E3) 
'I S ta te  v. Nyland, 47 Wash.2d 240, 237 P.2d 345 (1955) 
"V~llibarghi 2. State .  45 Anz.  275, 43 P.2d 210 (1936):  Rilllama Y .  State, 

70 Gs 10, 27 S.E.2d 109 (1843) ; State  I. Beai, 55 N.M. 382, 234 P.2d 331 
(19611. But B B I  State Y. Law, 106 Utah 196, 147 P.2d 324 (1944) ,  which 
held tha t  state statute  applied the honest and reasonable tent to pmteetmg 
oneself and certain relatives, but ~n all other  care^ the person slain must 
have aetvaily attemDted t o  inflict meat b o d h  harm "DO" the ~ m o n  beme 

"For the varying results far those who acted so unwisely m e  United 
States U. Hamilton, 10 C.S.C.1l.A. 130, 27 C.M.R. 204 (1958) : Pnited States 
21. Lee, 3 U.S.C.DI.A. 601. 13 C.M.R. 57 (1953); United States Y. Weems, 
3 U.S.C.M.A. 439, 13 C.M.R. 25 (1963):  Commonwealth v .  Beverly, 237 
Ky. 35, 34 S.W.2d 941 (1931) ; Commonweaith 9. Emmons, 167 Pa. Super. 
486, 43 A.2d 563 (1945);  State  P. Nsland, 47 Wash.2d 240, 231 P.2d 345 
(19jS) 

A atate may require that  the felony be committed in the  presence of 
the citizen befare he may make B citizen's arrest. See Peopie Y.  MeCurn. 
341 IIi. 632, 173 Y.E. 764 (1930):  State  v. Parker, 365 Ma. 913, 199 S.R.2d 
333 (19471, Martin ~ j .  Hawk,  141 X.C. 317, 64 S.E. 281 (1906) 

"Msrtyn Y. Donhn. 151 Can". 402, 198 A.2d 700 (1964);  State  Y .  Authe- 
man, 41 Idaho 328, 274 P. 306 (18291 ; Palmar 8 .  Maine Cent. R. Co., 9 2  Me. 
389, 42 A .  300 ( 1 3 8 9 ) ,  l l s r t i n  Y .  Houek, 141 N.C. 317.  54 S E.  291 ( 1 9 0 6 ) ,  
Allen %. Lapinsky, 31 R. Ya. 13, 84 S.E. 369 (19171. 

* T h e  courts ~n Adair b. Wiiliams. 24 A n r .  422, 210 P. 863 ( 1 9 2 2 ) ,  People 
v. M~eGurn, 341 Ill. 632. 113 N.E. 754 ( 1 9 3 0 ) ,  Kennedy U. State, 139 MISS. 
679, 104 So. 449 (1826) .  discuss their  s ta te  s ta tutes  which vary from the 
common law by requinng that  the felony actually have been committed If 
the peace officer attempts to arrest  without warrant  fa r  sn alleged felon) 
committed out of hi% p ~ e ~ e n c e .  
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to apprehend a felon, the minoritr n e w  becomes for him the 
majority rule. reguiiing that a felony actually has been com- 
mitted:. 

Once the peace officer or private citizen legally attempts to 
effect an arrest of a "felon," deadly force may be used if na 
other reasonable means are available to effect it. ' Thus, a fleeing 
felon may be shot when no other method 1s available to prevent 
his escape. " 

A contradiction occuis as to  the private citizen. If his property 
is being stolen, assuming the criminal act amounts to a felony, 
he ma? not  use deadlu- force to prevent the theft But if he 
attempts to arrest the felon who flees, he may slay him if no 
other reasonable means are available to prevent escape. This 
dilemma has seldom been squayely faced by the courts," perhaps 
due to the lack of imagination by defense ~ o u m e l . ~ ~  Since the 
case l a w  forbidding deadly faice to prevent non-violent felonies 
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is firmly established, it is likely that  a similar theory conceining 
arrests n o u l d  govern when the actual issue arises. 

In the area of misdemeanors, the use of deadly force to 
effect an arrest is severely curtailed. Both peace officer w and 
private citizen r '  may arrest without a warrant far a misdemeanor 
amounting to a breach of the peace committed in their presence, 
but neither may use deadly farce to arrest or prevent escape." 
The common law restrictions that neither could arrest without a 
warrant for  a misdemeanor which was not a breach of the 
peace I' or for any misdemeanor committed out of their presence 
hare  been eliminated by statute and Judicial decision in various 
states. At least in the case of a peace officer, resistance to legal 
arrest may be overcome by any degree of force reasonably news- 
sary.R- The peace officer so engaged has a duty to overcome the 
resistance and need not retreat." Thus, a peace officer is legally 
the aggressor and may use deadly force to overcome resistance 
even in  the case of a misdemeanor. If the peace officer, however, 
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lacks authoiity to effect the arrest, his duty does not exist and 
m all likelihood neither does his shield of legal j u s t i fmt im6"  
Whether a private citizen may use deadly force to  overcome 
resistance when leeally attempting to arrest far a misdemeanor 
ie an open question:' 

One final area in the l a w  of arrest which could affect the 
serviceman is the manner and procedure required to make an 
arrest. When possible under the circumstances, a person attempt- 
ing to make an arrest should announce his official capaeit) ( a  
uniform v i l l  put one on notice); and cause for the arrest:- 
Failure to comply with the abore, hawerer, is not usually fatal 
to the arrest's legality: I t  ma?. hoaerer,  gire a suspect the 
right to resist an arrest uhich appears to be an unexplained 
assault:' 

C. THE MILITARY P O S I T I O S  
4s pre~.~ousIy pointed out, the justifiable use of force has 

been recognized by the military courts They allow the use of 
force to  prevent violent crime8, two of which the serviceman 
on riot control duty is likely to  encounter: a rsm and assault 
with a firearm. Further, nhatever the legal status of the 
serviceman while on such duty (peace officer, private citizen, 
or special status),  his right of action in the prevention of 
crimes is generally the same. The primary problem area w 1 1  be 
whether the force used, including deadly force, i q - a  reaaonab1)- 
necessary to prevent the crime. 

Greater in complexit)- for  the serviceman is the subject of 
arrest. In i 'nited Stntes  i-. E a r s - '  the United States Court of 

S e e  Tiaylor ? Commonwealth, 2-4 b y  7 0 2 .  120 S.\T.Zd 228 (1938) 
C o u n i  have in :he pas( b) r a y  of  dicta stated B private citizen. unlike 

a peace officer, may rely only upon the doctrine of relf-defense (which 
should Include the duty to retreat  r h e n  praeneable) and may not be an ag- 

Haikina, 20 Cal. App.2d 591, 6: P.2d 696 (193:) 

M.A. 236,  38 C M R 36 (1967). The ease involved the apple-  
henilan of B Marine deserter I" X-letnam by the accused. S a  I P S W  of citizen's 
ar re i t  X U  raiaed a i  the court  found the accused was lanfully authoriaed 
t o  apprehend by reason of his company comniander'a orders and his being 
a noniammissloned officer, the court citing 10 C.S.C. S 8 O i  (1964)  SOL 
Blown t Cain. 66 F SUPP 5 6  1E.D Pa 19441, nhere  tho Federal Dntr ie t  
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Military Appeals specificallr recognized that deadly force, when 
necessary, may be used to overcome forcible resistance by one 
being arrested or to prevent the escape of a felon. Not resolved 
in the Ecans case is whether a 8erviceman m a r  make a citizen's 
arrest, la include all the rights and liabilities incurred while 
engaged in  such an endeavor. The very concept of citizen's arrest  
has yet to be recognized by the Mnnual or military appellate 
courts. 

A fair  reading of articles 7 and 9 of the Cniform Code of 
Milztary Jsstiee -' and paragraph 19 of the Manual could lead 
to the conclusion that there is no such thing as a citizen's arrest  
of one serviceman by another. As B policy matter it is a prudent 
conclusion. The Military vould not be enhanced by the spectacle 
of a company commander being arrested by his enlisted men 
far public drunkenness at a companr party. 

Army Regulation No. 633-1 .. reenforces the conclusion that 
the right of citizen's airest  does not generally exist intra-service, 
and that the authority to apprehend (military equivalent to 
civil arrest)  is restricted to those categories of personnel enumer- 
ated in the Manual and the Code. Paragraph 8 of that Regulation 
does purport to establish when military personnel may "appre- 
hend" (arrest) persons not subject to the Code. The question 
raised by the regulation's language 1s whether a felony must 
be committed in the serviceman's presence before he may at- 
tempt to arrest. 

After consideration of the law of arrest and preventian of 
crimes, the next question 1s whether a federal soldier on riot 
control duty enjoys the status of a civilian peace officer, a private 
citizen, or a special status under the l a w  The latitude of justifiable 
action would appear to vary to a certain extent with the status 
conferred. 

IT. LEGAL STATUS O F  THE SOLDIER 

A T H E  S T A T E  LAW POSIT1O.V 
If the serviceman iiere to he completely cast adrift upon the 

sea of state l a w  to justify his acts during cl\-il disturbance duty, 
he would find i t  extremely irnyortant whether he wsa classified 
as eouivalent to a ~ e a c e  afficei or  to a Drivate citnen. Due to 

~ ~ _ _ _ _ _  
Court found tha t  a seivhceman had the rlght t o  arrest a ~ w l l i a n  I" the 
performance of his dutiea a i  a naval yard guard. 

' T h e  Code .Appears at 10 U.SC.  8s 601-840 (Supp I V  1910) 
13 Sep. 1863. A i , p ? e h m a i o n  a r d  R e s t m i n i .  
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the lack af federal cases on point, state iaw is of further impor- 
tance to him as a court-martial ma>- look to either the particular 
state law or the general law of the states to determine his status. 

As has been seen, there is remarkably little difference betueen 
the rights of a peace officer and a private citizen ~n many areas of 
law enforcement. But those areas which are distinguished can be 
of vital importance. In apprehending or preventing the escape 
of a felon, the law is unclear as t o  whether a private citizen ma>- 
resort to an? reasonable degree of force, particularly deadly force, 
to effect apprehension or prevention of escape. Of equal m- 
portance is the question of whether a pnsate citizen may, as the 
peace officer, use deadly force to overcome the resistance of a 
felon or misdemeanant in making a citizen's arrest. 

Specifically as to  the offense af riot itself no case law or 
specific Statutory authority authorizes the private citizen to act 
on his own in a law enforcement capacity. It could be legiti- 
mately argued that he stili possessed the common Ian right t o  
prevent violent felonies and make certain citizen's arrests. The 
trouble with this concept is twofold. First, there is a strong policy 
argument anainst any private citizen acting an his own in at- 
tempting to quell a riot and thereby adding to the confusion. 
Second, and of greater importance, is the fact that nearly all 
the state justifiable homicide statutes dealing 14th riot suppres- 
sion refer to the private citizen only when he IS directly assisting 
the law enforcement arthoiity ' From the statutes at  least, it 
cannot be said with any certainty that private citizens, acting 
on their own, except in self-defense. have any right to engage in 
la\%- enforcement activities in a riot. A serviceman on riot control 
dut) nho  stood no bettel than a private citizen would be in B 

very uncomfortable position. 
Because of the lack of federal cases on point it is well worth- 

while to  inrestigate the views of the various states as to the 
status of their militia (National Guard) uhile on duty to sup- 
p m s  riots and insurrections, or  atherwise enforce State inn. A n  

m e n t  personnel. 
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analysis of state court decisions produces two conflicting theories, 
neither of vhich can be said to be prevailing. 

The first group of decisions support the conclusion that the 
militia has the same status as a peace officer. The Michigan 
Supreme Court held that the militia has no more power than the 
civil authorities vhen  called aut to enforce the The court 
found that the manner in which the guardsmen executed their 
duties in apprehending bootleggers exceeded the authority that 
peace officers uould hare had under the Same circumstances and 
thus subjected the guardsmen to civii damages. The Michigan 
court left t n o  distinct questions open in its decision: whether 
guardsmen had the status of peace officers and whether their 
status and authority would change in the event of a domestic 
disturbance requiring martial rule. In State v. McPhail the 
Mississippi Supreme Court apparently conferred peace officer 
status upon guardsmen called up to enforce state anti-gambling 
and liquor lavs. Two cases which unequivocally state that  the 
guardsman has the Status of peace officer are Commonwealth v. 
Shortall the court's 
rationale is founded upon the theory of self-defense by the state 
coupled with the duty of the militia to effect that  goal. The court 
in the Frank case;' on the other hand, concluded the guardsman 
had peace officer status based both an the common I a n  and 
Kentucky statute. 

The second line of decisions gives the guardsman 8 greater 
latitude of action than normally attributed to the peace officer. 
In ?e Mover 'I arose nut of the Colorado Mining Strikes a t  the 
turn of the century. Yoyer brought suit for damages against 
the former governor for his lengthy "preventive" detention with- 
out charges by state troop8 under the direction of the governor. 
The suit w a s  dismissed on appeal by the Colorado Supreme 
Court. The United States Supreme Court rejected an appeal an 
constitutional grounds:* Both courts believed that since the mili- 
tia had the authority to  use deadly force ta suppress armed riots 
and insurrections, i t  uas fully justified in the leas severe action 
of detaining a leader and incitar of the rioters. In  another ivestern 

and Frank v Smith.'z In the Shovtall case 

B rhop v Sandereoak, 226 Yieh. 299, 2011 N V 278 (1924) . 182 i l i s ~ .  380, 16fl So. 387 (19361 
" 2 0 8  PS 1 6 ~ ,  6s .4. 852 (1903).  

142 KY 232.  131  S.W 461 11911) 

142 Ky 232, 1 3 1  S W  481 (1911) 

h l o k e r  II Peabodg, 212 C.S. 7 8  (1909). 

' 206 Pa 165. 5 s  A .  9 5 2  (1903) 

" a 5  Colo. 159.65 P. 190 119041. 
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D o n o h e  '- the Montana Supreme Court opinion 
the guardsman preater latitude ahen  overriding 

e% it." The most sweeping standard for judging 
a guardsman's conduct during gieat internal disorder was an- 
nounced by the Ion-a Supieme Court, which held that liablhty 
would attach onl i  if the acts ue re  done a-ith malice, or wantonly 
and uithout any belief that such acts weie necessar! 0 1  appro- 
priate to nccompliah the abject which the officer was under ii duty 
to attain.' 

B. THE F E D E R A L  VIEW 
Although rarioiis A tmy  pubiicatmns stress the militar!'s as- 

sistance to civil authorities," this concept can be misleading. I t  
can confuse the means a i t h  the end and gl ie the false impreasion 
that federal tioops e n p g e d  in riot control duty are enforcing 
state i a w  One of the purposes of our  federation 1s to insure 
domestic tranquility,?' and 1t IS the federal government's re- 
sponsibility to prored the states against domestic 
Through Congressmnai action the President is empolvexed to  use 
the armed forces to suppiess insurrections m the state3 and 
enforce the l a w  of the United States.%' I t  1s not difficult KO con- 
clude that armed forces personnel when so empioJ-ed are enforcing 
federal  l a w  based on constitutional rights and duties. I t  1s true 
that the mechanism for restoring order is enforcement of state 
l a w  but this 16 srmply the means to the end of enforcing federal 
constitutional l a w  The end 1s preserrmg for the state its re- 
publican farm of goreinment ."  Attaining this goal by assisting 
in the enforcement of local iaa. is the most facile way to obtain 
that end. 

The soldier on  a civil disturbance m i s m n  is engaged in  the 
enforcement of federal lair He 1s so engaged not as a Tolunteer or 

52 Y o n t .  601. 161 P 161 11916). 
" I n  this case t h e  c o u r t  could find no overriding neeeaaity t o  destroy 

f h r  l iquor af a ra!oon which brayed open part  dos ing  hauls In my opman, 
B different result shavld O C C Y T  under the 
the problem a i  guiekly dispormg of unse 
stores occ11rs durmg  rmfs smnlar t o  r h e  ~ P C  
dicafed h similar o p m i r n  

(1 A DLP'T OF ANY,  PAM 60. 27.1>, XILIIARY ASSISTAWE TO C I I ~  

A% provided for in C.S. COXST art. IV. see 4. 
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interloper but as a soldier under orders. He I S  under a duty to so 
act and his failure to do so in a proper manner may subject him 
to the penaities of the riziform Code of Military J w t i e e . * j  There 
IS no compelling reason why a statute would be required to insure 
the Berviceman the same protections as a peace officer while per- 
formmp his Ian enforcement duties. The fact  that the service- 
man IS enforcing the law and has a duty to do so should he 
sufficient. On riot control duty he is a federal I a n  enforcement 
officer in every sense of the nord.  

C .  OBSERI'ATIOSS A S D  CO.VCLL'SIOh3' 
The conclusion that the United States soldier on civil dis- 

turbance duty is a law enforcement officer does not settle whether 
his latitude of action will be restricted to that of a civilian peace 
officer. Once again state authorities must be resorted to because 
of the lack of federal and military cases on p a i d n B  What f e n  
state cases there are fall a t  first glance into three categories. 
The first, as announced hy the Kentucky Supreme Court  in 
F m n k  Y. Smith,'. would strictly limit the serviceman to the role 
of civilian peace officer, 5vith all its rights and restrictions. The 
second would limit the serviceman to the role af civilian peace 
officer except during time of martial rule.8' The third vuould 
limit the serviceman only to those means necessary to obtain the 
ends desired.08 In applying this test, the courts split an whether 
i t  requires objective (reasonable) necessity m a  or subjective 
(honest belief without malice) necessity.'0' Perhaps both views 
apply the objective test as to legality, but the latter will excuse 
illegal acts done hm&ly and without maiice. I t  should be noted 
that in each instance a court has announced the necessity doctrine 
the governor had declared martial rule or a state of insurrec- 
tion."' 

"Among the offenses he might commit under the Code are disobadienee 
of orders, ar f i e l e~  90, 91  or 92, and dereliction of duty, article 92. 

*Permissible latitude of action in line of duty has been reviewed by the 
federal eaurta, but these cases normally deal with intra.service actions. See 
chapter VI, section A2, mire. 

" . I 4 2  Ky. 232, 134 S . R .  484 (1911). 
'Blshop Y .  Sandercook, 228 Mich. 299, 200 X . V .  278 (1924). 

* S e i  In 7 e  l o y e r ,  35 Cola. 159, 8 5  P. 190 i 1 9 0 4 ) ,  O'Cannor U. District 
Court, 219 10-a 1166, 260 S.W 73 (1936): Herlihy 9. Donohue, 52 Mont. 
601, 161 P. 164 (19161. Commonwealth P. Bharrall, 20s Pa. 162, 15 A.  952 
(1903). appears t o  support this approach with the court's talk of quasi- 
martlai law 

'"Herlihy V .  Donahue, 52 Mont. 601, 161 P. 164 (1916).  
" O'Connor L. District Court, 219 Iowa 1166, 260 X.%-, 73 (1935). 
Io S i r  discussion af note 99, sup70. 
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It 1s submitted that the above categories are artificial and mis- 
leadinp. The? really stand for a completel) different piopasitian 
in the law. When considered, It 1s inconceivable that the C 
court deciding la re Mouer  ‘ j  would hare held that state 
acting under the direction of the governor could impleme. 
sentire detention while state police undei similar direction could 
not. The distinction \iould make no sense. It 1s more likel? that 
the mantle of legal justification was cast m e r  the acts of these 
guardsmen because guardsmen happened to hare been in, olved, 
rather than because they were guardsmen I Conceding this ob- 
servation, another lationale must be soueht to explain the ex- 
tended latitude of action upheld b r  vatlous state courts. Perhaps 
the ansirer lies in the situation giving rise to these cases: not.  

T ’  RIOT 

A T H E  LEGAL .\-.ITL‘RE OF RIOT 
1. I ts  Defi,i.ttton 
Riot 1s a common lais- offense Ir incorporated into statute in 

mast states. Being a common law offense, courts look to the 

or turbulent manner.”‘ A slightly different definition requi 
assembly of three or  mote persons with the intent to forcib 
riolentlr disturb the peace and to mutually assist one ana. er 

36 Calo. 159 65 P 190 119041, a f f i r m e d .  >lo. 

e notes 96, 99. and 103 Q ‘? ,“a,  f o i  those easel dealing r i t h  the sfate 

D M i s s  1961). f o r  federal a p p r m ~ l  a i  
See Uorton L .  MlcShane. 332 F.2d 865 16th Clr 1964). and I n  

84 ,y tah  23. 33 P Zd 610 (1934)  

23, 33 P 2d 640 11934). 
8 I d  
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against any who oppose them in the execution of their purpose. 
The assembly must be forceful, violent, and tumultuous, to the 
terror of the people.L"" Both definition8 arise from the common 
l a w  The latter, however, appears to place more stress on mutual 
intent and requires public terror in all instances. Again, it i s  
cautioned that the riot statute of the particular state involved 
must be checked to ascertain the statutory definition, if any. 

Closely related to riot 1s the misdemeanor offense of breach of 
the peace. The difference between it and riot is in part  one of 
degree; riot requiring three or more participants, plus in cer- 
tain jurisdictions the acts of the mob must be such 8s would 
cause public terror Additionally, some common purpose must be 
intended by the rioters. Thus it has been held that a public fight 
between members of two rival work gangs w a s  a breach of the 
peace and not a riot ' I '  

As noted, riot requires some common purpose or intent by its 
participants The immediate question which comes to mind i s  
what is the legal nature af the intent and to what extent are ?<-e 
dealing with a legal fiction" The language used by the courts does 
not prove particularly helgful. I t  has been said that riot involves 
execution of an express or implied agreement,"' that conspiracy 
is not requred but there must he the intent to join or en- 
courage the acts constituting the riot."' 

Except in cases of overt agreement, the n o t  can often only he 
viewed in retrospect to discover Some general purpose, effect or 
result. In my opinion, the specific intent held by one member of 
the mob ma? vary considerably from those of other members, 
and perhaps all vary from the particular result which occurs. 
An attempt to apply a spec& intent standard 1s not workable. 
Specific intent in an individual 1s a tangible thing. though dif- 
ficult to prove. Common intent or purpose of a mob i s  an abstract 
concept or canciusion. Though its acceptance is quite doubtful, 
riot should be a general intent offense, complete after the mob 
a m o n  mores towards effecting some purpose by volent disorder- 
ly means. The actions of a particular member should be held 
to contribute toward that purpose unless his motive is pure and 
his acts based uiion honest, reasonahle assumptions which later 
uroie  false. Therefore. R m i s o n  who runs alone with a mob out 
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of curiosity, but whose mere presence encourages or assists the 
mob ~n its objective, would be a rioter unless he \\-as acting 
reasonably upon his specific intent to extricate one of his re- 
latires who had joined the mob. 

The above argument does not squaie with the present rule of 
isw that mere presence a t  the scene of a riot does not make one 
a rioter although presence may give rise to the inference of 
participation." Onl) one state by statute makes an individual a 
rioter as a matter of law after remaining on the scene after an 
official call to disperse."s 

The problem of who 1s a rioter IS raised here not for the pur- 
pose of prosecuting rioters, hut to clarify the position of a 
soldier claiming to haye justifiably killed a rioter The solution 
to this problem probably iies in the defense of mistake upon the 
part  of the soldier and the procedural requirement of burden 
of proof. As to the latter, once evidence has been introduced 
tending to establish that a riot occurred and that the deceased 
mas killed in the vicinity of the riot, then the burden of prming 
the deceased was not a rioter should fall upon the government. If 
the government should prore beyond a reasonabie doubt that  the 
deceased vias not a rioter, perhaps a mere spectator, this should 
not deprive the defense of the second string to its bow 

B. FELOVY OR MISDEMEASOR 
The importance of whether participation in a iiot constitutes 

a felony or misdemeanor cannot be underrated. Unless there i s  
an exception to the general rule, the categorizing of this offense 
by a court could largely determine the legal bounds within Xs-hich 
a serviceman bemp tried for murder committed during iiot eon- 
trol duty may effectivel, raise the defense of justifiable homicide. 
As wili he remembered, deadly force is not authorized to  prevent 
the commission of a misdemeanor , On the other hand a forcible 
f e l o n y  committed by violence may be pierented b? deadly force 
when neces~ary." As riot b\- its veri  nature 1s forcible and 

" ' I d . ,  Stale I .  Mae,  174 X a r h  303 2 1  P.2d 668 11933). 
I' State . Abbadmi, 38 Del 322, 192 A.  560 11937). Commonwealth 1 

Brlefle. 113 Pa. Super 508, 179 A 686 11934). 
"'FLA. STAT. A r a  sec 870.04 (Supp. 1968) Txo a t ~ i e b  make a perion 

present st a riot a felon i f  he refuses t o  help dmperre the r i o r e r ~  S D. CODE 
S ~ C .  34.0201-0201 (1939) :  UTAH CODE AXN see. 77-5-3 (19631. West 
Vlrglma makes an ~rlg lnai  rioter B felon if he refusen t o  help d:sparie fellow 
rioters. Z \-A. CODE A X \ .  see.  l6.lD-4 (1961). 

' ' . S e e  discuriion in chapter \-I, ~ e c t i o n  8 ,  m j i u .  
" S i r  discission I" ehaprer 111, aubaeetian B1, m i w n  
' I d  
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violent, the question is whether i t  is a felony. Likewise in arrest, 
disregarding for the moment the serviceman's legal status during 
such duty, the nature of the offense is of great importance. 
Neither peace officer nor private citizen is privileged to use 
deadly farce to arrest  for a misdemeanor,"" unlike a felony,'"' 
and should the serviceman enjoy only the status of a private 
citizen his right to use force to overcome resistance is quite 
questionable.'s* 

All but four states have Statutes prohibiting the offense of 
riot."' Using the standard that only offenses which carry a maxi- 
mum penalty of over one year's imprisonment are felonies,'2' only 
eight states classify riot as a felony.'l? Therefore, what shall be 
called simple riot 1s a misdemeanor in an ovenvhelming number 
of jurisdictions. 

In  trq-uenty-one jurisdictions the offense of aggra.ated lSD riot 
has been created by statutes which all carry penalties of over one 
year imprisonment and up ta as much as twenty years.". Certain 
states provide far increased punishment if the particular accused 
committed certain acts during the rioting: carrying a wapon;?' 
encouraging or soliciting others to commit violence;Lp wearing 
a mask or disguise."a Others p ronde  increased penalties for 
participation in riots where certain offenses occur: destruction 

Ssr drseusrion in chapter I l l .  subsection BZ, 81cp70. 
Id. 
I d .  
Four states, Ysryland. Michigan, M 

not have anti-riot statutes 01 them equwaient. Riotaw hehavmr 13 apparently 
prosecuted under the common law. 

"'The militsry standard BJ annomeed in United Stater P. Hamiiton, IO 

(West  1956) :  HAWAII REV LAWS, see. 305-2 i18551; KY. REI STAT. et. 
437.012 (Supp. 18661 ; M O I T .  REI'. CODE A k l .  Q ~ C .  94-35-182 (19471, PA.  
STAT. ANN. tit. 18, set. 4401 (1967) (although referred to by the stsrute BQ 

; UTAH Coal AXX. S ~ C .  76-62-3 (1863): WYO. STAT. AXW. 

U.S.C.M.A. 130 27 C.Y.R. 204 (1959).  
"'ARIP. REV. STAT. AFS. 13.631 (1956) :  CAL. PEN. CODE 6eC. in5 

For lack of B bettex term. 
XLA. Sr .0  AKT. tit. 21, aee. 1312i41 i18611. 

" ' A L A S U  STAT. aee. 11.45.010(2) ( 1 8 6 2 ) ;  M I N N .  STAT. Ahx. set. 609.71 
(18631. N.Y. PEN. LAW ANI .  sec. 2091 i I l  IhleKmney 19671; OKU STAT. 
ANW. tit. 21, i 3 1 2 ( 3 )  (1961) :  ORE. mnv. STAT. 16605n(z )  (1~60): 
S.D. CODE see. 13.1in4i3) (18ss1: WASB. REV. CODE seC. s.27.050i1) (19611. 

ORE. m m .  STAT. see. 1 6 6 . 0 5 0 ( ~ )  (106ni ;  WASH. RFI. CODE ~ . z i . n 5 o i 2 1  

'IAUSXA STAT. %e. 11.4i.nioi2) (19621; N.Y. PEP. LAW. A N N .  
2091(2) (MeXinney 1 9 6 7 ) :  OKLA. STAT. ASX.  tit. 21, see. 1312(4) ( 1 8 6 1 ) :  
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of property or personal injur>- , ' 'x  destiuctian or damage to build- 
ings,' or looting. Four states presciibe additional penalties 
when the p ~ i i p o s e  of the iiot is to resist the execution of state 
or federal la?(.. Finally, three states l r o r i d e  b3- statute that a 
person participating in B riot where such offenses as murder, 
maiming, iohherg. ,ape, and aison are committed shall be tieated 
as a principal to  these offenses,?" n h i l e  t n o  others simply make 
one a principal to any felony or misdemeanor committed during 
the m t . l  All Statutes referred to above carrj- a penalty i n  
excess of one yea, imprisonment. 

C .  L'SE O F  DEADLY FORCE T O  SCPPRESS RIOTS 
In  a iiot situation it could be concluded from the prex-ious 

nous  state mints have b: dicta announced the piineiple that 

In upholding pierentire detention of a civilian b? the Colorado 
militia, the Cnited States Sulireme Court, in a decision nrit ten 

on to declare that theie  as immunity 
an in6uriection.l ' Legal authorities such 
' ' have announced similar propositions. 
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Cases an point are few and often decided in part  on other 
grounds. In an early Michigan case lin the accused, his family, 
and servants were set upon in a building by three violent men. 
In reversing the accused's conviction the court enumerated three 
separate theories upon which he could rely in defense to murder. 
First  was the defense of the building containing himself and 
famil>- from violent attack; second was prevention of a felony: 
third WYBS suppressmn of riot. The court specifically recognized 
that riot was not necessarily a felony but the terror i t  generated 
and the number of people it involved made it an exception to the 
general rule regarding misdemeanors and deadly force. The facts 
of the case, however, more closeis correspond to the other two 
defense theories. 

the right of collective self-defense against 
a mob fa r  superior in number was recognized. No mention of 
riot and it8 suppression --as made by the court, and understand- 
ably so as the pistol shots vere clearly fired with self-preservation 
in mind rather than la8 enforcement. The decision does infer that 
a misdemeanor may rise to the intensity of threatened felonious 
assauit and in  such a situation deadly force may be used. 

the defendant mc+s sued by a rioter 
he had shot after his house had been surrounded for three nights 
by a mob. The court held that good faith, coupled with reasonable 
apprehension af a felony or great personal harm by one who can- 
not otherwise defend himself, may authorize the use of deadly 
force. The court further held that the jury should hare been 
instructed that "a riot is regarded in law, always as a dangerous 
occurrence . . I" because of its normally violent consequences. 

During the year 1901 B National Guardsman of Pennsylvania 
shot a civilian during a violent strike. The guardsman was a 
member of a detail sent to a previously dynamited house to  pro- 
tect its occupants, B mother and four children, from further 
violence. The detail was under orders to use their weapons to 
deter prowlers. As fate would have it, the accused shot and killed 
a civilian n h o  came into the yard a t  night after being called 
upon ~evera!  times to hait. S o  evidence indicated any criminal 
purpose an the part of the deceased. The accused w.s freed by 
xq-rit of habeas coipus by the Pennsylvania Supreme Court, which 
heid, as a matter of law that insufficient evidence existed to 

In Gozns v. State 

In Higgim v. .Miiinghaii 

"' Pond L. People. 8 hlich 160 (1860). 
'' 46 Ohia St. 457 21 N E .  416 (1889) 
' ' . - E  W h  602. 47 N.W. 911 (1891) 

Id. .  4 1  K TV .at  843. 
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support an>- criminal charge.' ' From the declsian it I S  unciear 
as to the exact basis the court used to reach Its ~ o n ~ l u s i o n .  The 
court stated that when a riot reaches such proportions that i t  
cannot be quelled by ordinary meam. a militiaman has the same 
right as a peace officer to subdue It by deadly force. The court 
also stated that a soldier acting under military orders IS immune 
from prosecution if  he did not, and a man of ordinary understand- 
in8  would not, knou the act of killing in compliance with orders 
\vas illepal. In the instant case it is unknoun if  the killing vas 
justified in and of itself or merely excused b>- reason of a not so 
apparent i l legal order. The court held a t  a minimum that under 
certain circumstances use of deadly force is justified in sup- 
pressing a riot 

There are sixteen states which by statute authorize the use of 
deadly force when suppres~ing a riot. Nine such states Justify 
killing in overcoming resistance to dispersement or apprehen- 
sion."n Of these nine, three require that the killing be necessary 
and proper; whatever that means Three states justify the killing 
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deadly force to suppress riot and Insurrection. The first, and 
more conservative view, n.ould allow fo r  its use when necessary 
to suppress a riot i n  which felonies, perhaps only violent felonies, 
are being perpetrated. Grafted onto this rule uould be the normal 
rules of prevention of violent felonies, apprehending felons, and 
overcomrnp resistance to arrest. I t  i s  hardly more than a re- 
statement of irell estahiished lair with one possibie major ex- 
ception xhich will he discussed later in this chapter. The second 
rule would alloa such force to be used when necessary to suppress 
nna riot in addition to incorporatmg the normal rules relating to 
prevention of offenses, apprehension, and overcoming resistance 
to arrest. 

Before discussing the merits of each formulation one element 
must be discussed which hears upon both: necessity. Saturally 
the use of any degree of farce must he reasonably necessary to 
effect the object to be obtained But what is the abject to he 
obtained? Is it the suppression of the individual rioters or the 
riot itself? If it 1s the indlridual rioter, law enforcement per- 
sonnel in a iarge i i o t  are faced iq-ith the near impossible task of 
attempting to cull aut the rioter from the camp fo1loa.er. If 
the first formulated Lule is apglied, are law enforcement personnel 
to be doubly harassed by the requirement of differentiating the 
felonious rioter from the misdemeanant? To mgue for the in- 
dividual approach IS to ignore the corporate identify which 
B mob assumes and place upon its suppressors either an inbur- 
mountable task or one filled \ n th  very real legal liabilities. I t  1s 

not the indiriduai troublemaker, whether a ahouter or an arson- 
ist, uha  presents the great threat to saciet 
action of 811. One may a t  one moment be an 
next an arsonist To treat a riot in terms of individual components 
does not recognize its nature nor contemplate Its suppression. 

Keither of these t u o  formulated rules best rationalize the 
various court decisions. The courts ha t e  tended to be conservative 
in conferring justification upon law enforcement acts during 
minor disturbances,' and liberal during no t s  and insurrections 
of great magnitude There are various problems engrained in 
this approach For one, there I S  no readily perceptlhle line which 
separates the minor riot from the aggravated riot. The seriousness 
of the riot not only depends upon its numbers, hut also an the 
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forces available to combat it. Additionally, the so-called simple 
riot is quite capable of turning into an aggravated one within 
a very brief time span.' ' Because of riot's inherently dangerous 
nature, i ts  suppression by deadb force should be justified in 
law nhen such force 1s neeessnry to obtain that end. This rule 
harmonizes well m t h  most of the court decismns investigated 
above:" It does not mean that small riots may be quelled in 
blood; it meam that in determining necessity the size and degree 
of violence of the riot are only two of sereral factors to be 
weighed. They go not to the consideration of whether this is 
conduct so intolerable that it must be quelled by any means 
available, but whether it is of such magnitude that the available 
means of wppression can only be successful if deadly force 1s 

used. 
The above C O ~ C ~ U S ~ O ~ S  on the use of deadly force during n o t  

and insurrection do not make irrelevant the various rules already 
discussed concerning use of force in preventing criminal offenses 
or effecting arrests. Aftel commitment af federai troops the mob 
in the street often reduces itself to  smaller groups, a t  times 
individuals, committing individual acts of lawlessness. W111 these 
individuals be considered rioters? Despite a Presidential pro- 
clamation to disperse as required by statute I" i t  appears prudent 
to conclude that the serviceman may have to rely on the more 
common legal  rule^ relating to prevention of crimes, arrests, and 
resisting arrest to justif? his actions. 

Does justifiable homicide include onl) absolute objective hind- 
sight or does it extend to honest and reasonable action on the 
part  of t h e  officer? Is the latter only some form of excusable 
homicide" In my opinion this IS a question of categorization, 
the results being the same 5, hicherer method is selected. This 1s 

best reserred far discussion, however, in the following chapter. 

VI. OBEDIESCE TO ORDERS ASD MISTAKE 

The defense of obedience to orders 1s peculiar to the military. 
It involves the commission of an illegal act ~n compliance with 
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military orders believed to be valid. Ordinarily, this would sound 
in mistake of Iav and a t  times mistake of fact, but the legal 
standards are applied differently. As wiil be seen, the subordinate 
carrying out  the order may rely on the defense of obeying orders 
while the person issuing them must rely an the more hazardous 
defenses of mistake of l a w  or fact 

Two distinct problem areas are encountered in the doctrine of 
obedience to orders. The fimt, as noted above, is the defense 
raised when one carries out an order and commits an illegal 
act. The second presents a more unusual problem. It is best 
stated in an example. The soldier on riot control duty has the 
legal right to resort ta deadly force to prevent arson when no 
other reasonable means a re  a~ailable.L'a Supposing a soldier under 
orders not to shoot armniSt8 disobeys those orders. Among the 
questions raised is whether he has committed murder or only 
the military offense of  disobedience.'^. 

A. THEDEFE.VSEOFOBEDIEXCETOORDERS 
1. The State  Vieif , 

Before directing our attention to the military practice, a brief 
look a t  the status of this defense in  the state and federal courts 
is worthwhile Though not binding upon the military, those 
decisions may be looked to far clarification of pomts not pre- 
viously disposed of by military appellate decisions. 

Three state courts hare specifically established tests for legal 
liability far obeying illegal military orders dunng  times of 
domestic unrest. The first ivvould require the order to be palpablg 
illegal or without authority." The second would require a man 
of ordinary sense and understanding to know the order to be 
illegal The third state decision, hoverer,  which is in d m c t  
conflict with the other t no ,  holds that military orders, no matter 
how reasonable, ~ 1 1 1  not protect the soldier u h o  commits an 
unlawful act in compliance with those orders, a t  least in a eiril 

itary orders were held to be illegal uhen they attempted 
e soldier more authority than B peace officer. The 
ul8lon at chaptei 111, section B1, and chapter IV. 3eefmn B, 

Depending on the facts. a iiaiation a i  either article 90, 91 or 92 of the 
?",I- _"". 

"Herllhy > Danohue, fi2 Xlont. 601, 161 P. 164 (1916) Alfhouph the 
court sustained the civi l  judgment against the officer arderinr the l iquor 
~ v p p l y  deatrayed. I t  reierled the judgment agamrt the enlisted men earry- 
ing aut the d e i t r v c t m  under the aiflcer'~ orders and eupen,iaion. 

CommonwealLh I. Shortall, 206 Pa. 165. 5 5  A. 952 (1903). 
FIank C. Smith. 142 K y  232, 134 S.W. 484 (1911). 
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decision specifically recognized the dilemma the soldier was in. 
even conceding he might be court-martialed f a r  disobeying the 
''illepal" older This did not the Kentucky court although 

soning was the basis for the exculpatory rules in 
and Shortall - cases Perhaps the State courts BE 
the applicability of this defense in c iv i l  actions. 

but would allow- it in an! criminal action 
The fact that an ardei may be lepal does not give a serviceman 

mmunit$ to c a n ?  it out in an illegal manner.l Xieither 1s the 
person issuing the orders immune. There is a separate issue 
inralwng persons i n  authorit) vhich rerolres around the means 
they may use to effect a legitimate end or duty. ' 

2. The Federn! Viei i .  

The defense itself of obedience of orders has been recognized 
early in the federal courts. In  .IlcCn/l v .lieDoii e l l  la'' the Circuit 
Court found that a Caiitain Douglas. acting under the specific 
orders of Major General XcDowell, was immune from suit for  
damages arising out of the false arrest of one NlcCall The cault 

order %as illegal "at first blush," * -  
d pnipnbiy  d l e g n l  t o  the  commonest 
was further supported b:- the rub- 
The court held that the order to 

shoat an escaping prisoner had to be so illegal "as to be apparent 
and palpable to the commonest understanding." :'' 

Federal decisions have also ventured into the scope of per- 
missible acts and o r d e ~ s  designed to carr:- out a legitimate pur- 
pose. Unfortunately, they deal almost exclusiieir with intra 
militarr matters and it is difficult to assess the weight they 
would be piven ~n a situation Involving c1\-ilians.:-. In  McCnli \ 

.McDoiieil the cauit, without leal discussion, concluded that 
the general's order to arrest ciriliaiis expressing approval of 

Cas. 1136 ( F a  14,5881 (CC 
, 16 U S  ( 3  Wheat 1 336 11815 
1 8 W ,  Emted Stafea c C a n  

" 15 F Cas 1235 (No  
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President Lincoln's assassination was illegal. This finding of 
illegality subjected him to damages for false arrests carried out 
in compliance with his order. Coupled with the decision that one 
n h o  gives an order to kill is guilty of murder as an accomplice,"' 
it could be concluded that an illegal general order to resort to 
deadly farce under certain circumstances could subject the officer 
to a charge of murder for every killing done. Although MeCall 
is a civil case, this should not affect its application to criminal 
prosecutions except that  the particular criminal intent required 
or a defense based upon mistake might change the resultant 
liability. 

3. The Military View. 
An order requiring the performance of B military duty may be 
inferred to be legal. An sct performed manifestly beyond the scape 
of authority, or pursuant t o  an order that a man of ordinary sense 
and understanding would know to be illegal, or in a wanton manner 
I" the discharge of a lawful duty, 13 not excusable ' * 

is the current Manual definition af obedience to apparently lawful 
orders. I t  varies only slightly from the 1951 Manual definition 
which also contained the test of a man of ordinary seme and 
understanding. This is of particular importance because the 
Principal court-martial decisions were decided under the older 
Manual. 

One unfortunate occurrence in Korea gave rise to  two cases 
in the military which reestablished in modern military law the 
scope and limitations of this defense. An Air Policeman had 
apprehended a Korean, probably a civilian, in an Air Force 
bomb dump and transported him to the Air Police Station. 
Evidence tended to shoa  that a t  the station the Air Policeman's 
superior officer, Lieutenant Schreiber, ordered the Korean taken 
out and shot. The Air Policeman, Kinder, did just that. In 
United States v. Kznder the accused Air Policeman specifically 
raised the issue of obedience to orders on appeal. The board of 
review decided first that  the order WBS illegal."e Next, the board 
applied the 1951 Manual wovisions to the issue raised bv the 

"United Stater Y. C a n ,  21 F. Cas. 306 (No. 14,732) (C.C.S.D. Ga. 1872; 
under military law the person giving the order rovld be termed a principal. 
S r r  article 77 of the Code. United States U. Sehreiber, 5 C.S.C.M.A 602. 18 
C.M.R. 216 (1815). 

'"MCM, 1869 (Rm. ED. ) ,  para 216d. 
'I Manual fo r  Courts-Martial, 1851. Para 1 W b ,  discussing the offense oi  

'.'I4 C.M.R. 742 (AFBR 1964).  
" C i t i w  U.S. War Dep't, FIELD MANUAL NO. 27-10, THE LAW OF LAX 

murder 

WASPARE (18401. 
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accused, holding that a good faith compliance with orders iL-ould 
be a defense, but not when it involved an order that  a man of 
ordinary sense and understanding nouid know to be illegsi. The 
board found that the order was so palpably unlaivful that no 
reasonable doubt as to Its illegaliti could be raised on the part  of 
an ordinary man. The trial of the lieutenant was revieaed by 
the Cnited States Court of Military Appeals which upheld his 
conviction far murder based on his issuance of the fatai order - 

On 4 April 1967 events near Bong Son, South Tietnam, pro- 
duced the next significant miiitary case involving obedience to 
orders as a defense to murder.'.' During the C O U ~ L ~  of providing 
security for an engineer element in an unsecured area, members 
of an Army platoon captured an unarmed Yietnamese male 
According to the accused, a staff sergeant, his company eom- 
mander by telephone and his platoon leader in person ordered 
the prisoner killed. The witnesses varied as to substantiating the 
accused's assertion. Regardless, the accused and another soldlei 
took the prisoner, his hands tied behind his back, to an em- 
bankment and shot him. The accused asserted the defense of 
obedience to orders to the charge of unpremeditated murder. 
The board of review, in upholding the conviction, found the 
order, if given, to be so obviously beyond the scope of authority 
and so palpably iilegal on its face that a man of ordinary sense 
and understanding would have had no doubt as to its unlawful- 
ness.'.' 

In recent months the defense of obedience to orders has been 
raised in the Cailwy trial arising out of the killings of cirilians 
a t  My Lai. This case and others involving alleged war crimes 
may produce further military appeilate guidance as to the scope 
of the obedience defense. 

The opinions in the Kinder w and Grzffm 111 cases, though in 
places not as clear as might be desired, when coupled with the 
cases from state and federal jurisdictions,"' do produce certain 
valid conclusions. It would appear that the defense of obedience 
to orders can be an exception to the general ruie that ignorance 
of the law IS no defense."' It is the mistake as to whether the 

fed State3 I .  Sehreiber. 6 U.S.C.Y.A. 602, 18 C.Dl.R 226 (1956). 
red Stares v. Grlffen,  30 C.M R. 586 (ABR 1968). petit ion denied, 38 

e board held tha t  t h e  facts dld raise the m u e  of whether the order 
Ipsbly iileial. Thia issue Y B S  t o  be submitted to the triers of fact .  
C.M.R. 742 (AFBR 19643. 
C . X R .  586 (ABR 1 8 6 5 ) .  petition denied. 38 C.hl.R. 203 (19683 

B subsections A1 and 2. this chapter 
e section C, this chapter. 
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killing is legal, a mistake as to the law of murder, that raises 
this defense. This, and the consequences of disobeying a legal 
order provide more than a hint a s  to the rationale behind this 
exception 

The more important question inyoii-mg obedience to  orders 1s 

whether the test f a r  this defense roughly corresponds to or 
departs from the more common reasonable man test in torts. 
The answer is not certain from the two military boards of 
review decisions, primaniy because of the extreme situations 
involved in each case. A closer look a t  the tests applied to  the 
defense of obedience of orders discloses certain probable differ- 
ences from the reasonable man test. To begin with, the mythical 
man in one test 1s reasonable and prudent, in the other he is 
ordinary, possessing common understanding. With a knowledge 
of the results in tort cases you could conclude that an or din art^ 
man 1s often negligent when the reasonably prudent man is not. 
Reither does common iLnderstandinQ appear sufficient to keep 
one out of tortious activities. The language of the board in 
Kinder" applies a negstive test. I t  does not require that the 
subordinate reasonably believes the order to be legal before he 
acts, but that he has no reasonable doubt 8s to its legality 
before he acts. The board in the Griffen case.(' denied use of 
the defense because a man of ordinary sense and understanding 
would have had no doubt of the order's unlawfulness. In McCell 
v. M c D o i ~ e l l ' " '  the order must have been palpably illegal at 
first blush to deprive the military subordinate of this defense. 
Similarly, m In  re Fair" .  obedience to an  order was a bar to 
prosecution unless the order ivas palpably illegal to the commonest 
understanding. This I S  not the language normally associated with 
the reasonable man test. 

Considering the above decisions it 1s impossible to conclude 
that this defense IS reserved only to situations where a reasan- 
ably prudent man uould erroneously conclude that the order 
was legal. If there 3s something akin to the law of torts it 
would be the reasonable man caught up in a sudden emergency, 
without opportunity for calm reflection, with the duty to obey 
unless the order 1s illegal a t  first blush. Still, if i t  is a reasonably 
prudent man the courts are talking about, why 1s the term ''man 
of ordinary Sense and understanding" used: a term not found 
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in any other area of the law? The ordinary meaning of the terms 
suggests a lower standard of required conduct an the part  of the 
man of ordinary Sense and understanding. 

B. DISOBEDIENCE OF ORDERS OR M r R D E R  
The problem raised here is one unfettered by case law, statute, 

or scholarly commentary. May a serviceman subject himself to  
a murder charge by killing a noter or arsonist he might otherwise 
have Slain except for military orders not to fire an rioters? The 
importance to the serviceman is obvious: the difference between 
B possible five-year or less maximum imprisonment and 

There is no argument that the military may restrict an in- 
dividual from doing a h a t  he might normally do in civilian life. 
I t  is therefore not questioned that the serviceman could be tried 
by court-martial for disobedience of orders. I t  does not neces- 
sarily follow that this takes away from him his shield of jus- 
tifiable homicide. Or does i t ?  

Assuming for the moment that the disobedience of orders does 
not preclude the defense of justifiable homicide, does the standard 
for assessing i t  undergo a change? Although f a r  from conclusive, 
the more logical answer would appear to be yes. Much of the 
reasoning behind giving a serviceman on riot control duty the 
status of a law enforcement officer IS based an the concept of 
the serviceman's duty, plus to a lesser extent the consequences 
of failing to perform that Under the circumstances of 
this particular problem the soldier had a specific duty to  not do 
the act committed. Removing this strut  should reduce his status 
to that of a private citizen. As discussed In chapter 111, there 
a re  areas in nhich the Ian enforcement officer has a greater 
freedom of action than the private citizen. 

One certain consequence is the effect an the soldier's ability 
to remove a state prosecution to a federal district court for trial 
or have i t  dismissed f a r  lack of state jurisdiction. I n  re Fair Iso 
resulted in remoral of a homicide case to the federal courts on 
the theory that when an officer or agent of the United States 
acts within the authority conferred upon him by the laws of 
the United States it is a matter solely for the concern and control 
of the United States. This reasoning is basicallv the Same as the 

'"See MCM, 1969 (REV. ED.) ,  para 127~ .  Table of Maximum Punishments, 
t o  compare Code articles 90, 81. and 82 (disobedience of orders) a i th  article 
118 (murder) 

s e e  chapter v, s u p m  
'"100 F 149 (C.C.D Neb. 19001 
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United States Supreme Court's in I n  ve Areagle.'s' A much later 
federal district court decision, Brol*.n v.  Cain,>,is2 stressed the point 
that  a coast guardsman must have been acting in line of duty, 
Le., within his military authority, to arrest persons. A soidier 
who committed homicide in vialatian of competent orders, no 
matter how justified, would have a near insurmountable task 
in removing his ease from a state court or seeking a dismissal 
under either of these two theories. 

This brings us back to the original problem. Does the soldier 
before a court-martial lose his right to the defense of justifiable 
homicide simply because he disobeyed an order? I think not, for 
two reasons: First, the  soldier by his act of disobedience forfeits 
certain substantial rights; his freedom, if convicted of disohey- 
ing an order, his status as a law enforcement officer by which 
his acts would have been judged in determining justifiable homi- 
cide, and his right of removal or dismissal of a state 
Second, in weighing the equities, the possibility of a death pen- 
alty appears to be a high price to pay for  disobeying an order, 
particularly when only that order bars a full defense. When 
taken together, the better result appears obvious. 

C. MISTAKE OF FACT-MISTAKE OF LAW 
The obvious conclusion, after reading the current Manual pro- 

visions on mistake of fact and mistake of law as defense,ls' is 
that  they are not meant to he a definitive restatement of the 
law or a definitive statement of new legal standards, hut rather 
B general reference to and incorporation of existing military law. 
Because of the broad expanse of the topic of mistake in  military 
law, no attempt will be made to effect an exhaustive study.'O' 

With the above ~n mind. the fallowing general rules are set 
forth. First, ignorance or mistake of fact, to be a defense, need 
only he honest f a r  B specific Intent crime,lse but both honest and 
reasonable for a general intent crime.'*- Second, ignorance of the 

' * ' I 3 5  U.S. 1 (18891. 
' " 6 6  F. Svpp 16 (E.D. Pa. 19441. 
" S e e  note 6 ,  B U P i O .  
'"MCM.1969 ( R E I . E D . I , P B ~ ~ ~ ~ ~ ~ ( ~ ) ,  (6). 
"For an in-depth study a i  the rubjeet ~n the military, aee Manson, 

.Mistake a8 a Defense, 6 MIL. L. Rev. 63 (19591, reprinted I" MIL. L REV., 
VOL 1-10 SELECTm REPRINT 151 (19661, 

'-Cnited Ststea v. Holder, 7 U.S.C.M.A. 213. 22  C.M.R. 3 ( 1 8 6 6 ) :  United 
States jl. Taylor, 6 U.S.C M.A. 776, 19 C.M.R. 71 (1956); United States 
i..Raaan,4U.SC.~.A.430,16C.MR.4(1954). 

Cnited States Y. Prultt, 17 U S.C.M.A. 438, 38 C.M.R. 236 (1968): 
United States v. Holder, 1 U.S.C.M.A. 213. 22 C.M.R. 3 (1966); Cnited 
States %. Msrdis,  6 U.S.C.M.A. 624. 20 C.M.R. 840 (1966). 
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lax 1s generally no defense,Is‘ but an honest mistake or ignorance 
of some law othei than that charged may be a defense to a 
specific criminal intent offense.”’ Logically, but without case 
authority, i t  ma) be conciuded that an  honest and reasonable 
mistake of some inw other than that charged IS a defense to a 
general intent offense. 

With the above general rules in mind an attempt will be made 
to applr them to the offense of murder in the military, in situa- 
tions typical of those that could arise during civil disturbance 
duties. The conclusions are my own,  derived from theoretical 
application except when legal authority 1s cited. This approach 
is necessitated by the lack of military cases an point. The dis- 
cussion sill concern itself 551th a serriceman using illegal means 
in good faith to comply with a legal order or carry out a legal 
duty. 

Let US suppose during an urban riot that a soldier has been 
posted to guard an abandoned package goods store against theft 
of the liquor and damage to the building. While discharging his 
duties a civilian approaches and attempts to  throw a lock through 
the stare windan. The soldier calk aut for the civilian to stop 
but his order goes unheeded. He then shoots and kills the man 
just before the rack IS thrown. For the purposes of this discussion 
i t  will be assumed that the act of throwing the lock through 
the window does not Constitute a felony under state law and 
that the soldier intended to kill or inflict great badiiy harm upon 
the rock throve, The facts as stated raise the possibility of 
premeditated or unpremeditated murder:‘” The next step is an  
inquiry into the mistakes of fact and law which could farorably 
affect this possibility BE far as the soldier i s  concerned. If the 
soldier believed that the man he shot w.s about to throw a fire 
bomb rather than a rack a completely new element is Introduced, 
fa r  if arson were actually being attempted the soldier could have 
resorted to deadly force if  no other means of prevention were 
available: This honest mistake of fact n-ould be h defense to 
either of the specific criminal intent offenses of piemeditated or 

l’Reynaldr L United Stater, 98 U.S. 145 (18761: W l F T H m P .  l l l L I T R T  L l r  
Ana PRECEDESTS 291 led ed. 1820 reprint1 

‘United States 0 .  Sicley. 6 P.S.C h1.A 402, 20 C.31 R. 118 (196Sl 
P E R K l l l ,  C R I I I S U .  LAW 816 (19571 

‘.Premeditated murder ~n the milifar). requires bath a premeditaced deargn 
and B soeeiFc intenr tn kill. See article 118111 of the Code and 41Cll 1969 
(REV. m.1, para 1 9 i b  Unpremeditated murder requires the apeeihe intent m 
kill or Inflct great bodily harm See article l l a ( 2 )  of the Code and IC11. 
196: ( R n  ED I ,  para 197c. 
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unpremeditated murder.?" As voluntary manslaughter requires 
the same specific intent as unpremeditated murder:'* the only 
lemer inciuded offenses left would be involuntary manslaughter *" 
or negligent homicide,?" depending upon the degree of negli- 
gence invoked i n  the soldier's mistake. If the soldier's mistake 
was not only honest, but reasonable, that  reasonableness w u l d  
rebut either of the degrees of negligence required in involuntary 
manslaughter or negligent homicide. Although easy to  state, 
the specific intent and mistake of fact, if they exist, are contained 
within the mind of the soldier and make for thorny problems 
for the finders of fact. 

A more difficult area of mistake is mistake of law In  addition 
to determining whether the mistake exists, i t  must be determined 
whether or not it is a mistake of Ian as to the offense charged. 
I t  seems clear that if our soldier was acting under the mistaken 
belief that  deadly force could be used when necessary to prerent 
a violent misdemeanor hi3 mistake v a s  of the law of the offense 
charged: murder, and hence no defense. If on the other hand he 
believed that throwing the rock constituted a forcible feiony, i t  
may be argued his mistake did not concern the law of murder, 
but instead what constitutes a felony. If the latter conclusion is 
accepted the legal consequences of the mistake would be the eame 
as  the mistake of fact prwiously discussed. 

There is one other consideration which must be taken up before 
discussion of this area of mistake of laiu or fact  is complete. In 
the past the United States Court of Military Appeals has dis- 
played a susceptibility in specific intent offenses to allow what i t  
considers a wn-criminal purpose to negate the criminal intent 
required and thus rise to the status of a defense.ZYB Thus, an 
accused who takes a friend's wallet to teach him not to leave 

"The eoneiusian chat unpremeditated murder la a specific eriminsi intent 
afPense IS based on am analysis of the faliouing eaies. United Srates Y. 
€erguson, 17 U.S.C.M.A. 441, 38 C.M.R. 238 (1963); United States Y. 
Mathir, 17 U.S.C.M.A. 205, 38 C.M.R. 3 (18671; United States Y. Thomas, 
17 U S.C.M.A. 103, 37 C . I . R .  367 (18671 

"UCMJ 811. 1181al.  
' " I d .  at l l B ( b ) .  
'"'MCP, 1868 (REV. ELI.), para 213 / (12 ) ,  charged under UCMJ art. 134. 
- * S e e  United States 2). Roark, 12 U . S . C . P A .  478, 31 C.M.R. 64 (1861). 

and United States V. Caid, 13 U.S.C.M.A. 348, 32 C.M.R. 348 (18621, where 
the Court dealt with the specific intent offenae a i  w o n g i u i  apprapnstlan and 
an accused who. If beheved, had I" the Caurt'r opinion a wholly Innocent, 
man-er~mmsl, "on-euil purpose But aee United Stares Y. S i m o n ,  35 C.M.R. 
711 (18641, pect i t zon  denied, 35 C.M.R, 478, for a different result Also 88e  
United States / .  H e a m  17 U .SC.M.A.  482, 38 C.M.R. 280 (18681, for 8. 
mniar  appl~eatmn cf the "nan-criminal pnrpare" doctrine. 
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his posSessions unsecured in the barracks does not commit either 
larceny or wrongful appropriation, both specific intent offen- 

Although this approach mal- prevent what a Judge can- 
siders an unjust result, it does not produce a very discernible 
rule of larv and in effect stands for the proposition that crime 
is in the eye of the judicial beholder based on deep]? buried 
moral value judgments unsusceptible to objective ascertainment. 
Regardless, the possibility of its application ~n a particularly 
sympathetic murder case cannot be overlooked. 

When dealing with justifiable homicide the universal rule that  
deadly force may only be used nhen necessaq to effect a legal 
result lo* must always be kept in mind. The question i s  whether 
mistake of fact or iaw has any relevance as a defense in this 
rule. Suppose the soldier decides that to prevent arson to the 
building i t  is necessary to shoot a11 unidentified persons who 
come within ten feet of the building. Is this a mistake of fact, 
though perhaps unreasonabie, in regard to what is necessary? 
If the soldier decides on 100 feet, does i t  become now a mistake 
of law and more specifically, of the offense charged: murder? 
Does it make m y  difference that he never heard of the doctrine 
of necessity? 

A consideration of these hypotheses results In the conclusion 
that some difficulty is encountered in applying the doctrlne of 
mistake in this area. The difficulty is that these situations ac- 
tually raise two issues: First, do the facts disclose imminent 
danger? Second, what degree of force is necessary to overcome 
that danger? Concerning both issues, will the standard to  be 
applied be honest belief on the part of the soldier, or an honest 
and reasonable belief Solutions come in pairs, uithout military 
cases to furnish positive guidance. The iaw af mistake could be 
applied a8 previously discussed. In that case i t  would depend 
upon whether the offense charged required specific criminal in- 
tent or general criminai intent: the former requiring honest belief, 
the latter requiring honest and reasonable belief. Anather 
approach uould be to apply by analogy the law of self-defense. 
The latter solution u-odd require an honest and reasonable 
belief that the arson was imminent, but only an honest belief 
that the degree of farce ~ u a s  necessary.sn’ Both solutions hare 
their merit, the former doing less violence to established legal 
rules. 

rnited States Y. h a r k .  12 U . S . C . I . A  476, 31 C.M.R. 64 i1961) 
“’Set chapter Ill, section B, s u p m  
** MCM, 1989 (REV. D.1, para 2160. 
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Finaily, the possible effect of the fallowing Manual provision 
must be considered: "An act performed manifestly beyond the 
scope of authority . . . or in a wanton manner in the discharge of 
a lawful duty, is not excusable." I t  is conversely true that an 
act not manifestly beyond the scope of authority or committed in 
a wanton manner i n  the performance of a lawful duty is ex- 
cusable? Before the conrerse propositmn is accepted as a legal 
defense, its consequences as to firmly established existing law 
should be examined. First  of all, "manifestly beyond the scope 
of authority," at least in the executive immunlty sense, refers 
much more to the ends ta be accomplished rather than the means 
in which they are accomplished.?'2 Secondly, the only leash placed 
an the soldier in accomplishing the mission would be the pro- 
hibition of wantonness. I t  1s not difficult to conclude that much 
of the lav as regards mistake of fact, mistake of Ian-, use of 
force to prersnt criminal offenses, arrest, and other areas would 
have to be abandoned in many instances, substituting therefor 
a much looser standard of criminal liabihty. The con\wrse does, 
on the ather hand. provide a judicial tool for correcting what 
one might conclude to be an unjust result if the more conventional 
rules of Ian- were applied. The effect, if any, of this Manual 
provision must be left ta future developments. 

VII. COSCLUSION 

After a journey through the trees i t  is profitable to stand 
back and examine the forest. This is particularly important 
in this paper as it has developed from topic to topic based in 
large part  on conclusions of its author which, though founded 
upon legal principles, are f a r  from concius1ve. 

Unresolved problem areas exist which interact upon each other. 
However, intelligent analysis can lead to some relatively firm 
condusions One IS that military law w i 1  confer the status of 
lax enforcement officer, or its equivalent, upon the soldier en- 
gaged In riot control duties. This status can be of particular 

"'MCM. 1869 l R T Y . E D . 1 .  oara216d 
.' There are no rnihtary appellate de:inions which cas1 substsnnal light 

on this question. United Stawes I. Grlffen. 38 C.Y.R 586 (ABR 1968). 
i i e t r t ro i i  d e n i e d .  39 C X R .  (1968). does touch on the area. There are state 
cases which seem t o  erpau~e  t h e  Manvsl afsrement t o  aome degree. S r r ,  e 8. .  
O'Connor Y.  D i n t n c t  C o u r t .  218 Iaua 1165. 260 N.W 73 ( 1 8 3 6 3 .  Common. 
nealth v Shortall, 206 Pa. 166, E5 A. 852 118031. 

' So? Norton U. McShane, 332 F 26 856 (6ch Cir 1964),  o w l .  denird. 380 
C.S. 881 11865) 
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i m p o r t a n c e  in certain areas of prevention of criminal offenses 
and arrest .  

The fact that justifiable homicide is a recognized doctrine In 
the military as well as in every state 1s of limited assistance As 
has been seen. military lair. is practically devoid of applications of 
this doctrine and the Ian of the various States varies consid- 
erably on many specific issues. In the military the areas of justi- 
fiable pretention of criminal offenses and arrest will require 
imtant  development if and nhen  cases invol\ing these situations 
arise. Fortunately there 1s a well developed bod1 of c iv i l  Ian, 
though in conflict a n  certain points, to  select from. Whether the 
riot insurrection situation creates B set of standards far juatifi- 
able use of force, broader than the normal legal standards, ail l  
also hare to be resolved. If the soldier is given even greater 
latitude of justifiable action in the suppression of n o t  and in- 
surrection, extending beyond more established legal Imitations. 
a new area of law x~--111 be created, relying on assistance and prece- 
dent from the handful of court decisions which have confronted 
this problem 

As the military Ian of murder and various assault type offenses 
is well established, the military iaxv of what may be ca l l ed  im- 
perfect justifiable homicide is not The te im imperfect justifiable 
homicide refers to those instances in ix-hich the peison resorting 
to deadlr force 1s operating under a mistaken belief that, if 
true, would justify his actions This inc ludes  all the ~ar ious  mis- 
takes of l a w  and fact discussed in the preceding chapter. Only 
the Special m i s t a k e  of Ian- labeled obedience to orders IS somewhat 
charted out  hi past milltar) precedent Whether the miiitary 
courts wdl apply the a.ell established civilian rules relating to 
mistake to the well e s tab l i shed  milltar)- rules of murder and its 
lesser included offenses 1s open to some question The particular 
fact  situations arising from c ~ r i l  disturbance duties will provide 
difficulties. not to mention the possible inequities of holding an 
haneatly rmtirated soldier t o  legal standards he IS untrained m 
hut forced by duty t o  obey 

Regard!ess of which srdndai (la ,nay be se lec ted  the hardest nut 
to crack 1s the concept of necessity. a pietequisite to the use of 
force In R situation n-here the I ~ K  al lows the 
when necessary, it must first lie d e t e m u n e d  
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application of excusable mistake can be applied until i t  has been 
determined that B mlstake has been committed. 

Perhaps the most perplexing problem for the military estab- 
lishment is that  of variant standards for measuring the legality 
of conduct between state and military l a w  The present &my 
standard of reviewing no t  control action in the light of neces- 
si ty '-!  may appear prudent but is not entirely satisfactory. As 
has been seen, the necessit? rule does not solve all ProblemE. 
Various states forbid the accomplishment of certain legal ab- 
jectives if only certain means a re  available.?:' Admittedly, the 
Army has defined "necessity" in terms of prudence,"' but this 
could just as easily place extra iegal restraint on accompliahing 
the mission. 

This paper offere no perfect solutions to the problems raised. 
The problems, if and when the: arise, m l l  be solred by judicial 
development The quality of this evolutionary development will 
depend to a large extent upon the approach of the judicial officials 
involved : counsel, staff judge advocates, and appellate personnel. 
It is to them, this article IS submitted as a hopefully useful tool. 

- " S e e  the d;seunslon at pages 25 and 29, US. DEP'T  or TBE ARMY PAM 
KO 27-11, N I L l T U l l  ASSISTANCE I o  C I n L  ACTHORlTlE3 (1966) 

An example is that deadly farce may not be used i o  prevent the escape 
of a misdemeanant as discussed in chapter 111. iection B P .  m p ~ a .  

Y l l l T A R I  ABSISTANCF To C i i i L  AOTHORITIIS, mgra note 213. and P.S. 
DEP'T OF THE ARIIY Paw 60. 360-81, To INSURE DOIE~IIC TRAWPLILITY 
11968) Plus Pellanal experience of the author during civil disturbance 
mimion briefings. 
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LEGAL RULES AFFECTING MILITARY 
USES OF THE SEABED- 

By Captain Robert W. Gehrme'" 

To many, the d e e p  seabed raises %,isions of  Jules V e r n e  
and Jacpz~es  Costeazc. H o m i e r ,  ;TI reemt gears military 
nnd eeoiiomie erploitatton of the  d e e p  oeenns has beco7ne 

S s c l e n r .  Senbed T r e n t i j  

I. INTRODUCTIOS 

Beneath the sometimes placid, sometimes tempestuous surface 
of the Seren Seas lies a strange and i ionderful  uorld mare ancient 
than the land but almost wholly new to man. Long has man 
hunted blindly f m  fish in its depths and tramported his goods 
acro8s its surface. but only in the las t  few years has a new 
technolog? awakened a groivine interest in the resources of the 
deeper waters, seabed and subsoil. S o  longer is the deep aeabed 
thought to  be an endless plain of mud as barren economicall!- I as 

*This ~ r n c l e  ulss adapted from a theaia presented t o  The Judge Advacsre 
Genersl' i  School. LLS Army. Charlattesiille, Yirginia, while the author 
w s  a member of the Kmeteenih .4dvsneed Course The opinions and 
C O ~ C I U ~ ~ C ~ S  preaen:ed herern are those of the author and do not neeessarili. 
reoresenr the vle\is of Tie .Judee A d i o c s t e  General's Sehaal or  anv athel 

168 



SEABED 

i t  was believed to be biologically. The newly discovered wanders 
of life thriving on and above the deep seabed are matched by 
the discoveries of abundant mineral wealth on and below it. 

Beneath the oceans extends a topography as varied as any on 
emerged earth.' From the mean lox- water line, the continental 
shelf gradually descends to a depth n~ually between 400 and 600 
feet. There the decline abruptly increases, marking the upper 
edge of the continental slope. The continental shelf and cantin- 
ental slope together comprise the continental terrace. The slope, 
frequently scarred by great canyons, drops until its seaward 
boundary is traced either by a trench, beginning as deep as 
8,000 feet and plunging still further,  or by the edge of the con- 
tinental rise between 1200 and 5,000 feet deep. The continental 
rise continues a much more gradual decline until the abyssal or 
deep ocean floor. At a usual depth of between 3,300 and 5,500 feet, 
rolling plains extend for thousands of square miles, scarred by 
deep gorges and studded with mountains called sea mounts. Some 
mountains even break through the surf to become islands. High 
plateaus are sometimes found, called hanks if they rise within 
200 meters of the surface. The ocean floors themselves are bisected 
by mid-ocean ridges comprising the longest continuous mountain 
chains in the world. Rift valleys split the middle of these ridges 
along most of their lengths. 

In this submerged world human concerns can be grouped 
in four main areas:  (1) economic, primarily fishing, petroleum 
drilling, and mining of other minerals; (2 )  scientific research, 
both basic and applied; (3) environmental protection: and ( 4 )  
military activity and its regulation. 

Fishing, the most historic use of the sea, normally does not 
involve contact with the seabed a t  any great depth. Trawling 

come, quite apart fmm the comme~elal  prospects which seem man-exmtent." 
Recent Development8 in the Technology of Ezplaiting the rMinerol Reeouroes 
a i  the Contmental Sheii  24 U.N. Doc. AIConf. 13125 (1958) quoted in 
Robertson, A Legal Regime the Reaaurcrs of the Seabed a d  Subsoil 01 
the Deep Sea' A BTezuhg Problem for International L a w m i e m ,  21 KAVA!. 
WAR COLLOOE F m " w  61,52 (1968).  

*Pictures taken at depths UI 4,004 feet  appeared I" Chureh. D e e p ~ t a r  
Erplores the Ocean Floo7,  NATIOXAL GEOORAPBIC 110 (Jan 1871). 

'Thia description of the seabed is gathered from FYE MAXWELL EMERY, & 
K o r c ~ u ~  OCEAX SCIEKCE AND ~ I A R ~ E  RESOURCPS, is& OF T& SEAS 17 
18-19 (Idea); Glonaary of Geomorphic and Geologic Terms from the N P i  
Report, printed ~n Heorzng8 on S. Res. 3s Beiorc the Suboom. on O a a n  
Space o l  Lhi Sen~te  Comm. 00 Foreign Rdotions, 91st Cang., 1 s t  Sens., 202-08 U;6;'2 ,R~;;;:,;;E~ :mmUm; ~ ; p ~ ; ; w d ~ ~ , a ~ ; $ i ~ ; e  Grf;-revzt ,;I 
Ocean F l o o r  Bryand the Lzmits of Notional Junsdiotmn 21, 23 U.N. GAOR. 
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i s  done most fiequentl!- over banks: othei fishing either does 
not involve battam contact oi is limited to  sedentari. fiahenea 
a n  shallow portions of the continents: shelf. However, some new 
techniques cuirently under  stud) depart radically from tradi- 
tional methods. In Australia fish mar  be herded by sonar to a 
control collection goint and then transferred via pipeline to the 
processing plant.' Other seabed installations to aid m the harvest 
of free swimming fish may also be used: The aquaculture made 
possible by confining fish within a given area sometimes yields 
astounding increases in iiroductiiity, rastir exceeding animal 
production on  land." 

Petroleum IS the oieiwhelmingly dominant economic interest 
in  the seabed, Its production representing nearly 90  percent of 
subsea mineral production and 16  percent of the world getro- 
leum production ' Yet this LE but  a sm811 poition of the fu tu re  

' H e a r i n g s  07 S. Res. 3s Beinre the Suboa,nni. o,, O c e a n  Spoor C I  : t i  
Senate Comm. on Foreign Ralatioas, 91st Cang. Isr Serr.. 56-69 ,1569, 

ereinafter cited 8% S. HEUllNGa 331 
["C,;aven. Technologa md t h e  Law 01 the Sea, C o ~ r m ~ u c c  ON LAW. 
ORo*xIzaTlon *XI' SECLRlIY ,N THE K3E or THE om*> 1 24 117-18 Mar 
1967 [hereinafter cited as C n ~ v r w l .  

L ' m  at  the Seas. 8 w i a  note 3. a t  61 A serious pueatian may arise ean- 
cerning the regulation of fishenor conducted a i t h  techniques inraiving use 
of the seabed The 1966 Convention on Fishing snd  Conservation of L 
Resources a i  the High Sea8 (88 I p l  1956. 17 C S.T. 138, T I .4 S 5639 
U.N T S 20: leffeetne 20 Mar. 1966)  provides in Art  13 "l The ~ e g u l  
oi fisheries conducted by mean? of equipment embedded .n the Raor D 

sea m areal of the high seas sdJacenr to the terntorla1 ma of a State may 

~ I Y J  af the areas of  high ~ e s s ' '  Para 2 defines "filheries conducted by 
means of  equipment embedded In the Roor o i  the sea" BE "those fisheries 
umng gear u i th  %upparting members embedded ~n the sea Roor, constructed 
on B SLte and left  thew to operate permanently OT. If moored, restored each 
season on the ~ a m e  site.' 

Several q ~ e i i i a n s  occur caneerning the .anguage. May any state regula- 
such fishenel I" areas of the high s e a l  not adjacent LO Its t e rn to r i a l  sea" 
Xlay the coastal d a t e  ieguiate the fishery when the fishery has not been 
l a w  maintained by nationals, but esme into existence with new seabed 
techniques' May the coasta l  state regulate the fishery when ~t 1s one of long 
standing, but the rechmques are new: Does rhe definition of "finherres con- 
ducted by meani of equipment embedded ~n the Roar of rhe ies" melude 
aquaculture made possible bi bubble fences l ayme on rhe seabed but wlfh 

United Stoles Outer ContinrnLol S h e l f  Baiore :he Spioial Subcamm. on Ou:ri 
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The discovery of many mole deposits in the continental slope 
and the continental ii3e is anticipated.# Estimates of the petro- 
leum recoyerable on the continental shelf exceed the total re- 
coveled in land operations throughout history." The division of 
such economic and strategic wealth \%-ill obviously Fake serious 
problems, not always capable of being settled as peacefully as 
those in the Sor th  Sea." 011 deposits in the East China Sea are 
fueling a groemg contrweiay between Japan. Nationalist China 
and Communiit China.lz 

A wide Variety of minerals are found on the continental shelf 
and continental Besides petroleum, there are deposits of 
limestone, sand and giavels, iron ore, coal, sulphur, barite, baumte, 
phosphorite. and placer deposits of diamonds, gold, platinum, 
titanium minerals, tin, chromite, and zircon Bnne  pools dis- 
covered a t  t4e bottom of the Red Sea and suspected in other 
locations contain highly concentrated quantities af silver, cop- 
per, zinc, and lead Elsewhere on the seabed berond the con- 
tinental slope, vast beds of manganese nodules offer the greatest 
economic potential, not so much for their manganese content 
but for the higher-priced copper, nickel, and cobalt associated 
with the manganese. 

Scientific research involving the seabed and the deep sea is 
winning ever greater expenditures, spurled anis in part  by the 
growing economic interest in this area. The United Satlons re- 
cently agreed to S P O ~ S O ~  an In t e rna tma i  Ocean Decade, long 
advocated by the United States. The freedom from local juris- 
dictions an the high seas has assisted research beyond the con- 
tinental shelf, but  iesearch on the continental shelf itself requires 
the permission of the coastal state.' Delay ~n granting permission 
and the need for compliance with varying national regulations 

aihhngton Por', 14 O e t  1970, 81 A12 c o l  1 and 311 Dec 1870 a t  A13, ... . 
' The failoiving discussion LS bared on ises o/ the Seas mpre note 3.  

81 32-5: , US Ad Hoe Comm, supra note 3, at 23-30; IZTERI& C O I ~  II 2, 
at  310-12, Mera, A Legal Regime i o r  Drip Sen ."iming, 7 SA> Dim0 L. 
REI 188. 485-86 11970): ?Iera, THE \IIVER.%L RESOLRCEB or TEE SEI 55-83, 
106-241 11965) 

"Convennan  on the Continenial  Shelf 1Y A p i  1958. art 5 ,  para 6, 15 
U S  T 471,  'I 1.A S 5576 488 E h.T S 311 ief feet ive 10 Jun. 1964)  [here- 
inafter cited SI Con Shelf C o n i ] .  
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frequently inhibits research severely." Consequently, there has 
been pressure for any new seabed legal regime t o  lessen present 
restrictions an continental shelf research and insure such restric- 
tions are not extended ta  deeper waters. 

Environmental protection concerns both present and future 
activity in the oceans and on the seabed. Pollution is a growing 
international concemLB The United States decision to dump war- 
heads containing poison pas into 16,000 feet of water off Cape 
Kennedy caused international protest,'. though some scientists 
believe that dumping such materials in the deep ocean may be 
safer than getting rid of them on land or in the atmosphere." 
Oil spills from ship collisions and ship discharges, and leaks 
from oil u-eli8 frequently appear on today's front pages with 
accompanying background articles explaining the damage wrought 
to the entire ecology from the seabed to the seabirds." A recent 
United Kations Food and Agriculture Organization conference 
in Rome was most concerned about industrial and human sen- 
age.*' Thor Heyerdahl's Ra I1 expedition encountered masse8 of 
asphalt-like sludge, soapy foam and oily liquids floating on the 
Atlantic.?' Present and future exploitation of minerals from the 
seabed raises problems ranging from suffocating sedentary or- 
ganisms with the tailings dumped from processing of the minerals 
to  the release of hydrogen sulfide produced ~n buried marine 

"United Satians Educational S c i e n t i f i c  and Cultural 0rganlzatlon- 
Intergoiernmentai Oeeanographx Cammnrian. Working Group on Legs1 
Questions Related to Scientific lnveatigatrons of the Ocean prmted a t  s. 
HEARIXCS 33, a t  62: statement of John A.  Knauss, S H E I R ~ S  33, a t  107, 
109. 

' Reported in .Vex Yark Times. 4 Aug 1970. at 1. cel. 4 :  i .4ug 1970. B E  
11. COIS I, 3 .  a A W  1 8 i o .  at 8, c~iJ 4-6: 16 AUC m n ,  at :, c~~ 6 :  1s A U ~ .  
i s i n .  at 7 ,  coi 1 19 I O ~ O ,  at I ,  Coi. 21 hug n i o ,  Br :, coi 1 25 

FA0 Confeience at Rome, reported in Washington Pas+. 14 Dee 

S e u  Yark Tzmra Index lists 209 a r f i c l e i  d i i m g  1970 related t o  ni l  
pollution and its contra1 

. Washmgtan Post,  a d p m  note 18. More recently Jaegves Piecard raised 
the pnssibllity tha t  all l i f e  om earth may suffocate If continued pollution by 
man destroys the algae in the acean Washingion P o s t ,  23 Jan 1971, at  A l e ,  
Cots 1 Q 2 

"Heyerdahl. The ioyags of Rm 11, NATIONAL GEOGRAPHIC 4 4 ,  56 ( Jan  
1971) : Y e w  York T m t e s ,  10 May 1970, a t 8 .  cot. 1. 
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sediments.'> Because of the impact of these events, any new legal 
regime for  the seabed is likely to include some provisions to  
protect the environment. 

The growing military interest in the seabed is examined in the 
next chapter. Accompanying this military interest, there has been 
increasing pressure to isolate the seabed from the arm8 race. 
United Nations concern with arms control on the seabed began 
in 1967 when Malta requested the inclusion in the United Nations 
General Assembly's agenda of an item entitled "Declaration and 
Treaty concerning the Reservation Exclusively for Peaceful Pur- 
poses of the Sea-Bed and the Ocean Floor, Underlying the Seas 
Beyond the Limits of Present National Jurisdiction and the Use 
of Their Resources in the Interests of Mankind." The General 
Assembly set up an Ad Hoc Committee to Study the Peaceful 
Uses of the Sea-Bed and the Ocean Floor Beyond the Limits of 
National Jurisdiction.?' In 1968 the Ad Hoc Committee was 
raised in status to a permanent Committee and increased in 
membership from thirty-five states to forty.'" I t  was to this 
Committee on the Peaceful Uses of the Sea-Bed and the Ocean 
Floor Beyond the Limits of National Jurisdiction tha t  the United 
States submitted its Draft United Sations Convention on the 
International Seabed Area (hereinafter referred to as ISA 
Convention) in August 1970.*# 

Meanwhile the Eighteen Nation Disarmament Committee (here- 
inafter referred to as E S D C )  meeting in Geneva had been con- 
sidering arms control on the seabed. The result was B joint 
U.S.S.R.-U.S. Draft Treaty on the Prohibition of the Emplace- 
ment of Nuclear Weapons and Other Weapons of Mass Destruc- 
tion on the Seabed and the Ocean Floor and in the Subsoil Thereof 
(hereinafter referred to as the Suclear Seabed Treaty). The 
E S D C  approved the latest draft af 4 September 1970 j -  and sent 
it to the United Nations General Assembly which endorsed i t  

.'Effect of  the Exploitation of  Mineral Resaureea on the Superlacent 
Water. and on Other Cser of the Marine Enwranment. U.N. Doe. A/ 
A$; 135,15 (1968). 

r o t e  Verbsle dated 17 Aug 1967 f r o m  Permanent Mission of Malta t o  
UaAed Nations addressed to Secretary General, 22 U.N. GAOR A6695 (1967) 

G. A Res 2340 (XXII! ,  cited in 5 CN .Monthlu Ckranzok 28 (Jan 1968) 
G A. Rei 2467 (XXIII l ,  mted ~n 6 CNMonthly Chranicie $6 (Jan 1969) 

'"A ~ummary of the B T O Y I S ~ ~ B  of the ISA Conv. appears at  63 DEP'T 
STATE BULL. 218. The fuii text of the Convention 88pears at  IXTER~UR C o h w  
ot. 3 at 71 . .  

' . S 3  DEPT STATE BULL. 362 (1970) .  The text l s  printed ~n the same 
art1eie at 365. 
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in December 1970. , Sixty-ta-a nations signed the tieat!. on 11 
February 19T1.'m 

The actinties in  each of these foul  aleas-economic exploita- 
tion, scientific research, eniironmental protection, milltar)- ac- 
tivity and aims control-are inteirelated Progress in each aiiectr 
the others, and all must be considered in v a i y n g  degrees In any 
new iegal regime that I S  applied to the seabed This article fo- 
cuses on the legal rules affecting militaii used of the seabed. 
After a brief sui'iey of present and possible future  military 
uses of the seabed, the article w11 discuss those rules presently 
affecting militaiy uses of the seabed. Then it n'1-111 analyze the 
recently signed Suclear Seabed Treaty and the ISA Convention 
to anticipated a-hat changes they may make in the present i-ules 

11. MILITARY LSES O F  THE SEABED 
As knowledge g r o w  of haw man can work in the ocean depths, 

so also ~ 1 1  grow m s d a  submerged activities.'Y The military acti- 
vities hare been grouped into four  main categories: (1) a sea- 
bssed strategic deterrent; ( 2 )  irarning and surveillance systems; 
( 3 )  the deployment of units on the seabed for a variety of pur- 
poses, such as inspecting for mines or other impediments to the 
free use of the seas, and ( 4 )  the protection of nationals engaged 
in sea Aom activities. ' In  addition, seabed actinties may be use- 
f u l  for maintaining contiol of the surface of the sea as the air 
and subsurface are used todai.  

The oceans noa- ahelter and conceal submarines carrying Polaris 
and Poseidon ballistic mmiIes--a significant element of the l h t e d  
States Strategic deterrent system. The future will probably 388 

more reliance placed on submarine based missile systems as land- 
based missiles become increasingly vulnerable to attacking mis- 
d e s  ' '  

Wnsh,irgrto,i P o s f .  11 Dec 1970,  at A21. COI 1 
M'nshiiig+o.i POP! 12 Feb 1971, st A1. eo1 1 a t  A22.  COL 1 

' An interesting discuisian of the possible ?ar ranping strategic conse- 
quences of the developing deep sea technology ,J presented in Craven, Sea 
P a z ~ r r  and the Sea B e d ,  92 L' S SAIAL I V S T ~ I C T E  P R O C L E D I V C S  36 ( A p r .  
1966).  

' Fraach. 2lllitarv Use% of the Ocean. Addre.. a t  the Second Merrhan- 
Carnesie Conference on Law. Organizslian and Security in the Use of the 
Ocean a t  Columb.~.. Ohio. 7 Oct 196- qLoted ~n Robertson, L r g o l  Regzm' 
s< , ,m  "ate 1 Bf -4, 

' Marfin.  T i c  S e a ,  ~ u i i i n  note d ,  at 9- 
lYvsh rgfo?? Pas!.  22 O c t  1970, ar A l .  A29. coI 1 The ~ r f i ~ l e  ieports 

that DOD approved leque~rlng an increase ~n the budget far design of 
ELMS b y  a factor of three in the next hncal year, partly from tsar Lhar 
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Portions of the warning and surveillance system for detecting 
submarines are bared an the seabed. The East Coast of the United 
States 1s guarded, in p a t ,  bv a hydrophone network strung along 
the 600 foot line and connected to landbased computers to  moni- 
tor and process information received. The seabed a180 SerPes as a 
qwet resting place f a r  submarines assigned to  surveillance duty." 

In the future military uses of the seabed should multiply f a r  
beyond the piesent concentlation on submarines and their de- 
tection s In  addition to basic research aimed at  a better under- 
standing of the ocean environment, other research directly seeks 
better means for man to function in the pressure of the deep 
ocean and seabed Advances are being made in the vehicles which 
carry man, the buildings that shelter him, and in his own ability 
to survive and work at great depths and a t  ambient pressure. 
Large manned instailations may be closer than is normally 
thought. Besides the research use of underwater habitats in such 
efforts as the Savy's Man in the Sea program, mines have ex- 
tended far under the sea for many years. While present mine en- 
trances are located on land, only the problems of entrance and exit 
underwater need be solved before manned installations are imme- 
diately available.'. A nuclear power plant, oxygen obtained from 
seauater by electrolysis, and faad acquired from the sea couid 
make the installations largely self-sufficient. While underwater 
manned installations may be expensive to construct, they uill 

by the late 1 9 i O a .  R u s ~ i a n  I C B M s  may be able to destroy most of the iand- 
based Minutemen iaree. 

"Hesrman, Piogrr~a and Setboehs 1% the Novy'c A S W  Battle,  108 ARMED 
FoRcms J 26 I19 Oet. 1970) ; Xihai t ,  MSS: ASW Breakthrough, 108 ARMED 
FORCES J. 11 ( 2 6  Sui. IBiO), Brown, The Legal Regime o i  Inner Space 
.Xilitand Aspects. 22 CURREKT UCIL PROBLEYS 181, 181 (1969) : L. MARTIN, 
THE E- IF 330DUIF SrnrrEov 38.100 11967). A new system has recently 
been dewloped far location9 where B permanent ryatem IS not needed or 
not ieasible. Hessman, ~ u p r o .  

' Woshzngton Past, 15 Feb. 1971, s t  Al, at  A8, mi. 1. Seabed hydrophane 
~ y i i e m ~  determine the general location of B submarine and Its C O U ~  When 
it8 oreeise loeation is needed i o r  iu r ther  ~uiveillance. identification 01 

'Presently 50 to 60% of the fund? spent by the United States Garern- 
menton mean research are spent by the Yavy, Hearings on S J. Res. 111, S. 
Res 172, and E.  Res. 186 Beiare the Senate Comm. On Foreign Relations, 
90th Cong., lsr Sesr. 38 (1968) [hereinafter ci ted BJ S HEARIXDS 1111. 
Naturally seabed and deep ocean research 33 only a par t  af this t0Ts.I. 

*CRA\EZI a t  31-32 
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minimize the number of trips that need to be made to the surface 
with time-consuming and expensive decompression.8~ 

Major advances in the construction of submersible vehicles a re  
expected in the near future Such vehicles will include both bottom 
crawlers and swimming vehicles free from any connection, either 
physical or logistical, to surface ships, unlike most research sub- 
mersibles today. As long ago as 1960, the manned bathyscaph 
Trieste reached the deepest point on earth--35,800 feet down in 
the Marianas  trench.'^ Today research is devoted to developing 
submersibles of less expenmve materials and constructions, im- 
proring their maneuverability and versatility, and decreasing 
their dependence an surface support.*' 

Placing ballistic missile silos on the seabed has been considered 
as an  addition ta the strategic deterrent sy-stem." Such a system 
could probably be more accurate than submarine based missiles 
since it would eliminate error due to ship drift. I t  would retain 
the adrantage of placing the strategic deterrent system some dis- 
tance from moulation centers. A seabed based svstem also has . .  

"Man can l ive underwater by breathing air fed t o  him a t  a piessuie 
equal to the surrounding wster  pressure. But when air IP breathed under 
p~essure ,  the gases diesalve in the bloodstream. The gases leave the blood- 
stream 8s the prer iu ie  IP reduced with a return to the surface. The rate 
a t  which a diver returns to surface pressure muat be CarefuiIy regulated 
IO tha t  the gas coming w t  of solution in the bimdetream doer not form 
bubbles sufficiently large to cause a variety of painful, and poniibly per- 
manently disabling or fats1 maladies. 

Once a di rer  becomes saturated with sir at a depth of 300 feet ,  2 %  day8 
are required to decompress him Thore 2% days fa r  deeompresaion remain 
the % m e  whether he stays at  B depth of 300 feet  for m e  day or 30. .Man. 
in-the-Sea, 1 FACEPLATE 1 4  (Winter, 1970!. Thus, the economies of main- 
tainrng a habitat fa r  the diver st warking depth are errdent. One alternative 
i s  to maintain a pressurized environment for him aboard ship snd  raise 
and lower him in B similarly pressurized c m t a n e r .  Thi4 i s  feasible only 
if a ship can be spared to station itself above the working location. 
"5110 York Timea, 24 Jan. 1960. a t  1, COI 6 ,  19 Feb 1960, a t  13, CDI.  1. 
'Submerabiee ma) be built mare cheap]), and thus be more widely used, 

rf It 1s no t  mcesnary ro build into them the structural  strength neceemay to 
withstand the rhmk of waves ~n B h e a w  %sa o r  the ahmk of being slammed 
against  B mather Bhip. Glais and eemrniei are being explored BQ low east  
building materials fo r  hulls In recent tests the Raw's "Remo"--a 6W 
sphere of clear acrylic plastic sveeerrfully carried two men several times 
to B depth of 500 feet. Ilemo, ALL HANDS 13 (Nav. 18700). Finally. the 

ess otheruire indieared, the f o l l a r i n g  dibeussion of pai5ible fu ture  
usel of the aeabed 13 drawn from V X .  Secretariat. Military U~ses of the 
Seabed and the Ocean Floor Beyand the Limits of Present National Juris-  
dietian, C.F. Doc. A l A C  136/28 (1968).  
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faults. No nation would be willing to leave a nuclear missile un- 
tended an the seabed because of the great problems this would 
pose for programming the missile's target, insuring continued 
maintenance and readiness, and preventing sabotage. Seabed mis- 
siles would probably be clustered in manned installations. How- 
ever, the larger the Installation, the greater the risk of discovery. 
Also, the more traffic to and and from an installation, the greater 
the risk of its discovery. Once discovered, the installation be- 
comes a fixed target unprotected by the Sorereign borders which 
hold trespassers away from land installations. Rather i t  is sur- 
rounded by the high seas on which all nations enjoy freedom of 
navigation. 

Nuclear missiles might also be based an bottom crawling mobile 
platforms to regain concealing mobility.'? Honever, once mobility 
again becomes necessary, it would Seem that the submarine, mobile 
in three dime'nsions, is preferable to the bottom cra\vler iimited to 
two. 

Anti-ballistic missiles could be housed in seabed installations 
for concealment. If the ABMs were located on the continental 
shelf of the nation launching the ballistic missiles, the of- 
fensive missile might be destrojed before its multiple warhead 
separated. 

Nuclear mines could be moored to the bottom in enemy ship- 
ping lanes, remaining a t  a depth calculated to aid concealment 
until activated to rise and seek a prey. Command and control, 
maintenance, and prevention of sabotage raise similai problems 
for nuclear mine8 as f a r  missiles. A nonnuclear mine, codenamed 
"Captor", and designed to home in on enemy submarine propellers, 
was recently publicized by the S a r y  If present research and de- 
velopment is successful, it might reduce the need for the more 
expensive submarine hunting submarines." 

' Throughout this paper I B L Q Y ~ ~  tha t  "bottom crawler" wdi  be the legal 
Pquiialent of  "warship" fa r  jurisdictional purposeh, If the bottom crawler 
orhemire meeta the miteria sei forth in Art.  8 ai the 1958 Geneva Con- 
v m t m  on t h e  High Seas.  "a ship belonging t o  t h e  naval f a r m  of B State 
and bearing the external marks distmguirhmg warahipa of ~ t r  natmnality, 
under the command of an aRcer duly commissioned by the gaiernment and 
whose n a m e  amears in the Navv  Lirt .  and manned bv a crew who are 
under iegular nava l  diieipline." The choice 13 to treat ;he bottom crawler 
a i  B uamhip  immune from any lurrsdietian but Its flag, BJ B military air- 
plane uhich lacka this immumty. I t  16 recognized tha t  both miii tsrp air- 
planes and military bottom erauller~ could meet all the cri teria of Article 
8 except for being ''ships.'' I believe It 18 desirable ta airlmllate bottom 
crawlers t o  warahips became of the environment ~n which they wdl operate, 
and the grave danger involved I" t rying t o  assert  lmsdlc t ian  over them 
in tho depths of the ocean. 

" Washmglon Post, 30 Mar 1971. at A3. eol. 1 
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Missile bases on the seabed are but one example of the possible 
use8 for manned installations. Others indude submarine supply 
depots and repair facilities extending the period of time a E 
marine can remain submerged, research laboratories and h 
camps, and equipment testing ranges In  all cases the ability 
maintain personnel a t  working delxhs foi extended period of time 
nould reduce the expense of maintaining the facility br reducing 
the number of t n p s  to the surface 

Present surreillance and detection systems appear inadequate 
for area defense against ballistic missile-firing submarines, though 
they are more successful in point defense of a convo?. But this 
balance may be changed in the future. Huee sonar antennas ma: 
be suspended f iom grandiose mean platforms to flood entire oceans 
with sonar energy to locate concealed submarines. Even lacking 
any such expensire Sj-stemS for defense purposes. somi naviga- 
tional beacons will probabl, he constructed to aid exploitation of 
the seabed and traffic beneath the surface It should not he difficult 
to anal5ze echoes from the signals transmitted by such beacons for 
their reiealing information on ship p 
for navigational assistance Sonar na 
located only In al'e2.s of I.elat,vel!. de 
fectivelr close these areas to covert military operations.' 

111. LEGAL RULES AFFECTING 
MILITARY USES OF SEABED 

The sea 1s geographicall: divided into three jur isdict ions:  in- 
ternal w w s ,  territorial sea, and the high seas. Additionall>, legal 
significance E mren to the "contieuoui zone" and the "continental 
shelf" 

Internal wareis incliitle such salt Tiater bodies as harbors, in-  

lets and some bays. More preeiselv jnterna! rr-atmi a l e  those 

nore 3,  a t  6 2  

s t  the annua l  l n i e  

e t  t h e  ba.arcr a i  p 
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reaching shoreward on the base line, the point from which a 
coastal state measures its terntorial  sea.' 

The territorial sea is a belt of water adjacent to the coast under 
the sovereignty of the coastal state." The sovereignty "extends to 
the air space over its territorial sea as well 8 s  to its bed and sub- 
soil."'8 

The continental shelf le legally defined as: 
The seabed and subsoil of the submarine areas adjacent t o  the 
wai t  bur outride the area of the territorial sea, ta a depth of 200 
metre8 or, beyond thar limit. to where the depth of the superiaeent 
waters admits of the exploitation of the natural resources of the 
said areas; ( h )  t o  the seabed and auhaail of mmilsr suhmsrme areal 
adjacent t o  the coast of islands" 

The high seas we ''all parts of the sea that are not included in 
the territorial sea or in the internal waters of a State?' The term 
deep seabed refers to that portion of the seabed beneath the high 
seas but not included in the legal continental shelf. 

Finally, the contiguous zone is a "zone of the high seas cantig- 
LIOUE to" the territorial sea in which: 

The eoasrsl State ma) exercise the canrrol neeessav  to [a] 
Prevent iniringemenr of  its customs, fiscal, immigration or e m -  
t a w  regvlatianr a i t h m  its territory or territorial sea, and ( b )  
Punish infrineemenr of the above regulations committed within i t s  
t e rn tory  or terntoria1 sea " 

While most restraints upon military activity depend on the 
jurisdictional status of the rater and seabed, one prohibition, the 
1963 Suciear Teat Ban Treaty, applies universally. No ''nuclear 
weapon test explosion, or any other nuclear explosion" may be 

ad 29 hpr. 1858 art. 1, 13 U S.T 2312. 
T1.h.S. moo,  4 ia  U.K.T.S. 8 2  (effective 30 Sep. 18621 [hereinafter cited 
8 s  HIGH SEAS Co 

O c t  1807, 36 Stat. 2361. T.S. 542 ( e f f e c t i r e  26 Jan. 18101, Convention Rela- 
t ive t o  C e r r a i n  Rer t r ie t lon~ U-ith Regard t o  the Exercise of the Right a i  
Capture ~n Sa%al  War. 18 Ocf 180:. 36 Star 2396. T 8 544 [ef fect ire 26 
Tan 1910); Convention on Llaritlme Neutralilg, 20 Feb 1823, 17 Stat 1889. 
T s 846, 135 I.X.T s. le; (effeitlve 22 hiar 1832) 
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carried aut a t  any place under a Party's "jurisdiction or control 
. . . underwater, including territorial waters or hrgh seas . . ." '( 

May a nuclear explosion be carried out in the subsoil of the 
seabed? Nuclear explosions are prohibited ''in any other environ- 
ment If such explosion causes radioactive debris to  be present out- 
side the territorial limits of the State under a-hose jurisdiction or 
Control such explosion 1s conducted." The sovereignty of a Coastsl 
state extends to the bed and subsoil of its territorial sea, nhich is 
B part of its territoiy:'' An underground nuclear explasmn located 
in the subsail of the territorial sea should be acceptable under 
the treaty so long as no radioactive debris traveled beyond the 
territorial sea. If this condition is met, the explosion would be cate- 
gorized as an undexground explosion, which IS permitted bj- the 
treaty:. That water surmounts the seabed should be no more 
significant than the atmosphere surmounting the land in which 
a normal underground test is conducted. 

A coastal state a h  possesses over its continental shelf "sover- 
eign rights for the pu rpo~e  of exploring i t  and exploiting its nat- 
ural resources." I' However, these rights are limited in scope and 
certainlj- not sufficient to consider the continental shelf or the 
underlying subsoil within the territorial limits of the coastal state. 
Hence, any subsoil nuclear explosion in the continental shelf would 
be outside the Coastal state's territorial limits and would violate 

Legal  A d % r s e i .  Senate  Canini, w p r n  note 64 

This IS le38 clear far those nanons a h > &  B J  part of their continental 
shelf claim, inelude sovereignty over the sheif and the superlacent watere 
N~carsgua ,  Panama. and South Korea all make such claims and have de. 
posited rauhcatlans ta t he  Nuclear Test Ban Treaty. Alexander, Bvaadth 01 

 COS. SBELFCON\., mt 2. 
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A, I X T E R S A L  W A T E R S  A N D  TERRITORIAL S E A  

Aside from the Test Ban Treaty exception, different restraints 
are  placed on military activities depending on the jurisdictional 
status of their situs. A nation's jurisdiction within its internal 
waters in the same as on the land af its own territory.8o Our mili- 
tary activities within our internal waters are limited only by 
United States domestic law and those rules of international law 
which govern the reiationship between two sovereigns within one 
of their territories. We have no right to conduct any military 
activities in the internal waters of another state except with its 
permission. 

The situation is almost the same Kith respect to the territorial 
sea and the seabed and subsoil beneath it. The doctrine of in- 
nocent passage is the single exception to a state's exclusive j u t s -  
diction over its territorial sea." Ships of other states may cross the 
coastal state's territorial sea either to enter or exit its internal 
waters or to traverse without entering internal waters." Passage 
is innocent only so long as it is not prejudicial to the peace, good 
order or security of the coastal state, and conforms with inter- 
national law. Foreign ships exercising their right of innocent 
p a ~ ~ a g e  must comply with the transport and navigation laws of the 
coastal state.83 

Whether warships have a right of innocent passage is not com- 
pletely clear.e4 Many years ago the United States argued that  
there was no right of innocent passage for a warship since war- 
ship's military character represent8 a potential threat to the securi- 
ty of the coastal state. We argued that  the coastal state will 81- 

Trrritoriai and ofhe? Offshore Zones.  THE LAW OF THE SEAS ISTERKATIOWAL 
RULES AND ORGAKrZaTIOn FOR THE S m  313. 314-11 (1969) ;  Tieoties in 
Foroe: A List of Tienties and o t h e r  Intemoiionol Agreements a i  the C.S. 
~n Force 0 %  J n n v a q  1, 1870. at  328 

A rtate'a rights even over its territoriai sea do not differ ~n nature from 
the awereign rights if exereiees aver other parts of its territory. 2 Y.B. 
IKT'L L. COMM'N 256 (19563, ~ w r a n o t e  54. 

A right of innocent passage is also given through waters whreh became 
internal waters when B baseline is drawn in accordance with art. 4 of the 
T y a  SEA Cox?., TERR SEA CIINV., art 6. 

I d . ,  art. 14 
*' Id. ,  art. 17. 

See Lawrence, iMzi~iary-Lsgd Conszderetiona in the Ertrnmon o i  
T e d t a l i d  Seas, 29 MIL. L. REY. 47, 7 P 8 1  (19611, and authoritiea cited 
therein. This article ia  also a excellent discussion n i  the miliiarv pffpr ta  nf 

~ ~ . . ... . ~ ~ I  ....... .. 
extending the terntonai  sea. 

"Oral argument of Elihu Root an behalf of the U S  m the North Atlantic 
Coast Fisheries Arbitration, 11 Pvoceedings in the North At iant i~  coost 
Fisheries Arbztratian 2007 (19121, quoted in 4 WRITEMAN 416. 
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way8 hare discretion whethei or not to allow- a foreign warship 
to transit its territmial sea. 

Both the structure of the 1968 T e n  itorial Sea Convention and its 
preparatory u-ark support the opposite conclusion-that warships 
do have a right of innocent passage, at least in time of peace and in 
accordance with coastal regulations under Article 17 of the Con- 
rention. Section 111 of the Territorial Sea Convention sets forth 
the rules governing innocent passage. Sub-section A is entitled 
"Rules Applicable to All Ships" and paragraph SIX thereunder 
specifies that "Submarrnes are required to navigate on the surface 
and to show their flag." At the time of the drafting of the Conven- 
tian, all submarines were presumed to be warships. The clear im- 
plication is that  warships hare a right to innocent passage so long 
8s they are navigating on the surface. Sub-section B deals with 
"Rules Applicable to Nerchant Ships"; Sub-Section C sets forth 
"Rules Applicable to Government Ships Other than Warships"; 
and Sub-section D sets forth "Rules Applicable to Warships." 
Sub-Section D consists only of Article 23 saying "If any warship 
does not comply XT-ith the regulations of the coastal State concern- 
ing passage through the territorial sea and disregards any request 
for compliance with it made to it, the coastal State ma) require 
that warship to leare the territorial sea.'' 

The Convention appears to assume uarships hare a right of in- 
nocent passage Article 23 merely prescribes the remedy of the 
coastal state when the transiting warship fails to  comply with the 
local l a m  and regulations as it  1s bidden to do by Article 17. Since 
a warship, as a general rule, is immune from the exercise of the 
coastal state's jurisdiction,*6 an article expressly stating the 
remedy when a warship violates the coastal state's regulations 
regarding innocent passage is useful 

The innocent passage issue vas  apparently decided by rote a t  the 
pre-convention Conference an the Law of the Sea. The draft treaty 
presented to the delegates contained an article expressly providing 
that "the coastal atate mar  make the passage of warships through 
the territorial sea Subject to previous authorization or notification. 
This article wag rejected b r  the Conference I t  appears, therefore. 

" S e e  authorities auoted in 6 T I - H I I E M A ~  198.501. 611-16 (1968). 
2 Lr.K Conference on the Law of the Sea 61-68, quoted st 1 KIItTEMA* 

116 The authorirafion an4 notification requirements xere  defeazed ~n two 
separate votes. Thw fact and the differing apposition ta each term lead 
lIcDaug.4 and Burke t o  conclude tha t  B majority a i  states partmpating ~n 
the Conference favored a right of ~nnoeen i  passage fo r  warships. r u b ~ e r  
ta B ~equirement of notifieation MCDOLGAL AID BrRKE.  THE PUBLIC ORDER 
OF THE O C L l N e  A CONTEIIPOBARY IKTERhATlOXiL LAW or THE SEA 219-20 
(18621 [hereinafter cited as \ ICDOLCALI.  On the other hand, art. 16 of the 
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that  during peacetime, ivarahips have a right of innocent passage 
through territorial seas, or at least through territorial seas be- 
longing to parties ta the Convention who have not deposited a re- 
servation to the contrary r' 

While warships generally enioy a right of innocent passage, sub- 
marines share that right only when navigating the surface and 
showing their flag,eo Prior law also required submarines to navi- 
gate on the surface. The clandestine nature of a submerged sub- 
marine makes it difficult to ascertain its true identity and whether 
its passage is truly innocent; hence, the requirement that  a sub- 
marine navigate only an the surface while in the territorial sea of 
another state or run the perhaps fatal nsk  of having its passage 
considered not innocent Until it is possible to ascertain the 
identity and purpose of submerged vessels as easily as ve~aels 
navigating on fhe surface, the requirement for surface navigation 
is likely to remain:' 

The breadth of the territorial sea is an unanswered question. 
Neither the 1968 Conference nor a special conference called in 1960 
were able to reach agreement an this subject. ' The United States 

Terr Sea Conv. permiti  B eaartai  state temporarily to suspend the right 
of innocent pasrage "in specified areas of Itr terri torial  sea if such ~ u i p e n -  
blOn 1s easential fa r  the proteetian of Its security" There may not be dls- 
erlrnlnstian among foreign ships and innocent passage ma? not be suspended 
"through atlaits  which are used for international n a i i g a t m  between m e  
part a i  the high sese and another part  of the high eeas or the terri torial  
lea of a foreign state ' '  A coastal state may be able to suspend temporarily 
Innocent PBsraFe fa1 warihipa as B C I ~ J J  if the prohibition on diiienmination 
BpplleJ only to d i m m i n a t i o n  among nations but not t o  discrimination among 
e l a ~ ~ e e  of shipi.  

"Rerervatlans t o  this effect *ere made by the D.S.S.R., Buigarla. Byelo- 
I Y I ~ i a n  S.S .R,  Czechoslovakia, Hungary, Rumania, and Lkranmn S S.R 
The teyc of some af the rerervatmm IP a t  4 TTIHIIEMA~ 416. 
'I T'ERR. SEA Cohv., a r t .  14. 
."Reparr of the Second Comm. ITerri torial  Sea) of  the 1930 Hague Can- 

ference fa r  the Proererii ie Codification a i  In te rna tma1 Lax.  ouoted BT 4 
V H I I E I A W  410 

. 'The  reasonab:enew of this rule IP  challenged ~n Lawrence. etqna note 
6 4  at 67-68, 

.-This requmment 13 l ikeh to pose B more m e r e  pmblern ~n the fu ture  
than  It doer mi>. Submersibles will be designed fo r  rurfamsd o p e r a t m  a t  
grear depths on 07 near the bottom independent a i  the surface. They may be 
cspabie of surfacing only ~n sheltered wafers because of the zaaiings tha t  
result from ellminatine a h e m s  SUperstruCwre demened t o  wthsrand  the 
pounding of  h e a i i  waves on t h e  rvrface Ineresnns number? af $ " h e r -  
sb les  ulll be designed not as fighting ships, bu t  i o r  rerearch or ather fvnc 
t ima ?Ian? wil l  be cll l i lan owned and operated. Reqnmng some a i  these 
vesieii ro  nablgate on the surface YIII be 'cry time eansvming and in 
some cases dangerous S r r  d:bcussm in CRA\EI at 13-18 

. 'This subject 13 diacuared by Arthur Dean. Chief of the u s .  D e l e g a r m ~  
to each conference m Dean The Geneva Contrrencr on i h r  La% o i  fhr S r o  
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still recognizes three miles as the territorial sea, though she i s  
calling for an international treaty to extend the limit to twelve 
miles with freedom of transit through and over international 
straits:' Xeanwhile, claims for territorial seas vary in breadth 
from three miles to 200 miles with the greatest number of states 
claiming twelre miles:- For our  purposes, the breadth of the ter- 
ritorial sea is important because within the territorial sea only the 
coastal state has the right af transit beneath the surface or on the 
seabed. Also. since innocent passage 1s the only right possessed 
within the territorial sea by foreign navies, no foreign installation 
would be permitted an the seabed since its presence is not passage 
and may not be Innocent. Saturally it is not on the surface either. 

B. THE H I G H  SEAS 

no State may validit)- purpart t o  subject any part af them to its 
sovereignty. Freedom of  the high seas. . . comprises, inter alia 

. 11) Freedom of navigation, 12) Freedom of f lshing, ( 3 )  
Freedarn to lag submarine esbles and pipelines, ( 4 )  Freedom ta 
fly over the high % e m  These freedam. and others which are recog- 
nized by the general principles of mternstimai lax, shall be 
exercised by all Stater uirh rearanable regard TO the interelti 
of other Stares ID their  exercise of the freedom of the high seas ." 

The military use of submersibles and bottom crawlers comes a i th -  
in the traditional freedom of navigation. The only question arises 
over the placing of installatians on the seabed or otherwise as- 
serting control over an area for Some exclusive use Traditional 
schools of legal thought have disagreed as to whether the high Seas 
legal regime of "free use fo r  all with exclusive use for none'' ap- 
idles to the seabed and aubsoil beneath the high seas. Those 
supporting this res communis regime argue that, with the excep- 
tion of historically sanctioned situations, no part of the seabed 
underlying the high Seas can be taken by any state far  its exclu- 
sive use:. 

The high ~ e a s  are open to all nations, and:  

What Was  Aceamphshed. 52 AM. d. IXT'L L 607 ( 1 9 6 8 ) ,  Des", The Second 
G i n e i a  Co?iie7enco o n  Lhr Lau o i  t h e  Sea Tibe Fighi io7 f reedom 0 1  t h e  
Seas. 64 AM. J. IUT'L L. 751 (1960).  

.'Stevenson, intematiosol Lozu and ihe Ocram, 62 DLP'T STATE BLLL. 339, 
ldl l I O i " 3  "_. l.".",. 

I d  Alexander. 'UPTO note 5 . .  

.. . . . . . I BLC.1. 
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The competing school regards the seabed as res null ius-wbject  
to acquisition in the same way as territory on land.-g As has been 
pointed out, the debates between the two schools are largely 
sterile.'e That portions of the seabed beneath the high seas can 
be appropriated for one use to the exclusion of others was dernon- 
strated in the practice leading to the Continental Shelf Conven- 
tion. An oil rig certainly interferes with the high seas freedom 
of fishing and navigation. As technology develops, i t  is likely that 
the same sort of appropriation nil1 occur on the deep seabed. 
Yet the appropriation vhich occurs is of B much more limited 
nature than are the claims to territory on land, which form the 
basis of the res  nullius school. International practice has not 
recognized claims to sovereignty over portions of the seabed be- 
low the high seas, only the exercise of certain rights. Bath 
schools fail by trying to categorize the entire seabed an an all or 
nothing basis, while practice reflects a pragmatic, topic by 
topic approach. 

Seabed installations a re  permitted for  nonmilitary purposes, 
such as petroleum drilling and scientific research by civilians. 
Present controversy over mineral exploitation of the deep seabed 
assumes the right to use seabed installations if desirable: contra- 

and their  coneamitant interference with navigation and fishing was one 
of the fesrs inspiring the Malta Proposal to the United bationa in 1867. 
See address of Ambsssadar Amid  Pardo, 22 U.N. GAOR, 1st  Camm.. U.N. 
Doe. A/C.l/PV. 1515 (1967).  a t  36-41, 

In my opinion such fears misunderstand the mili tary utility of the seas. 
The mait  important military uses of the sea rely on the freedom of navr- 
gation so important for  fleet masemmts,  or cloak themaelves in the  sea.'^ 
concealing deuths, BJ do the StratePic deterrent submarine-missile systems. 

. -  
be allowed to Jeopardize the status a i  thew pnncipies. Rather an aceammo- 
dation would be reached with competing civilian and foreign Y B ~ J ,  83 is done 
today. Froseh, Notional Security and Notwnd Juizsdiotzon, 21 N a t a  WAR 
COUECE REV~EW 63,  56-57 (1968). Militars uses of the seabed may eontribute 
t o  mme fu ture  eoneestion of the seabed. but they are fa r  lees  likely tc 
m p n e  unilateral claims of semi-permanent national jurisdiction over the 
deep seabed than  IS economic exploitation of resonrce~. 

. 'A direvs%ion af discovery, occupation. and prescription ma) be f o u n d  at  
2 WEITEMAN 1028-83. 

"HEWI(IN,  LAW m~ THE SEA'S M~NERU. REIOURCES 28. This monograph 
aiio contsina an excellent summary of  the arguments thrown by each school 
a ~ 8 i n r t  the other,  a t  25-29 

186 



3 MILITARY LAM- REVIE\\ 

veisy instead rei.ol\es around who can control the exploitation for  
conservation pu ipo~es  and haa  to prevent two 01 mole i t am min- 
ing the m m e  site Lacking any sepalate disarmament agreements 
with ielecant proiisions, one must conclude that milita 
tions are also allowed, mhethe i  they be designed for PO 
bar use (such 8s a m m d e  silo 01 a submaline euireillance sensor) 
oi. other gurposea n i th  both milirdiy and civilian benefits (such 
as I? navigational aid or a reseaich station). 

Assertion of contra! over an  m e a  for exclusive use may mise for 
some forms of undei i ra ter  and seabed m a n e u ~ e r i ,  weapons resting 
or practice, or uthei xnviries.  These claims are not new in inter- 
national Ian ' AI the 1958 Conieience on the Law of the Sea, a 
progosai TO exclude ''naval or 811 ranger or arher combat training 
areas limiting f ieedom of navigation . . 
foreign C O ~ S T S  oi on inteinatianal sea rout 

not be reached on the seabed as veil, nor any reason that activities 
permitted on the surface should be denied in the seabed. 

C. T H E  CO.YTIGL'O1-S ZOXE 
The contiguous zone is superimposed on a narrow margin of the 

high seas to  assist the coastal state in enforcing Its C U E I O ~ S .  fiscal, 
immigration and sanitary regulations.' Effective enforcement of 
these P O I I C I I S  in the f u t u r e  probably wli require the Coastal smte 
to act on the seabed as a-ell. There seems to be no problem in rec- 
ognizing the coastal state's authority to act beloe the surface and 
on the seabed as wel l  as on the surface. 

However, The contiguous zone retains its c h a r a c t e l  as high seas 
far all purposes other than the enforcement of coastal iegulations 
an certain specified topics." Thus, military vessels of othel nations 

. XCDOI OIL a t  768-73 ean ia~ns  a bnef hmor? .  
,'id a t  i i n  
. Frorch. s v p m  note i i  a t  56.6; 
"TERR. S E A C O Z I . ,  art 24 
"'The Commlsilan did not recognize %peas1 securit, rights in the eon- 

figvous zone I t  cansidered tha t  the extreme vaguenear af the term ' s e c u i i f ~ '  
* a d d  w e n  the *a? i a r  abuses and that the granting of such rights war 
not necessary. The enforcement of cuir0m3 and sanitary regulalianr w 1 1  be 
sufficient in most ease3 t o  !sfepuard rhe security of the State. In 60 iar  as 
measures of self-defense against an imminent and direct threat t o  the 
recurit? of the State are concerned, the Commission refers to the general 
~ r m i p l e ~  of i n t e rna tma1  Isv and the Charter of the L'nned l l l a f~onr ' '  
2 Y B .  OF IWT'L L. COMII 'U 261, 294-85 quoted at 4 IVETTEMAK 483. 
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as well as those of the coastal state are free to navigate in the con- 
tiguous zone, through the subsurface, and on the seabed itself.' 

Logical consistency would seem to permit the placing of military 
installations by other nations on the seabed within the coastal 
state's contiguous zone. If manned and unmanned installations 
may be placed in the deep seabed, may they also be placed within 
the contiguous zone since the purpose for which i t  is authanzed 
does not include security? While there is no definite law on this 
guestion because of the paucity af practice, I believe that  in the 
future installations will not be permitted to be placed by other 
states within reasonable proximity to  the coast. 

Interference with warships, submersibles and bottom crawlers 
of other nations ai thin the contiguous zone vuould be interference 
with the mast venerable of the high seas freedoms-navigation 
and the general interests in freedom of communication and trans- 
portation. Besides placing a limitation an the freedom of move- 
ment of warships such iterference raises a question of what re- 
strictions the coastal state can place on other navigation as well. 
The same considerations do not apply to  seabed installations. They 
are  not navigating anywhere, but are fixed in location. Coastal 
state regulation of them can more successfully be presented a s  
nothing more than an extension of the regulatory power it already 
has over installations designed for economic exploitation af re- 
sources. Moreover, this extension of authority is directly related to 
the coastal state's supreme interest in its awn defense. 

While international law does not permit a state to interfere with 
navigation beyond its territorial sea, it  does permit it to affect 
same activities. The rationale for the contiguous zone is to prevent 
activities which may have an inimical effect on specified policies of 
the coastal state. There is also precedent for some control of mili- 
tary activities beyond the territorial sea which have an effect with- 
in the coastal state's territory. In 1886, the Solicitor of the State 
Department concluded a coastal state could exercise police juris- 
diction over a foreign warship outside the territorial sea which 
was using a point an shore as a target for gunnery praetice.16 A 
collective right to prohibit hostile acts within several hundred 

 this discussion 898umes that the deep seabed underlies the contiguous 
sane. Later I shall d i s c u s  the problem of  military activity on the continental 
aheif 

* 4  WHITEMAN 496. However. arts. 8 and 8 of the HIGH SEAS Cox \ .  gives 
warships and other ahips " o w e d  or operated by a State and vied only on 
government non-commercial B ~ T V L C ~  . . . complete immunity from the juris- 
diction of any State other than the Rag State'' while on the high seas. 
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miles of the American continent was asserted by the American 
Republics in the 1939 Declaration of Panama.i- 

While such assertions of jurisdiction as this can expect to meet 
protest when they involve VBSLBIS, they may be better founded 
when appiied to seabed installations. At the ENDC during dis- 
cussion of the Xuclear Seabed Treaty, there \vas considerable 
support far control of seabed installations Canada proposed a 
200 mile wide security zone in which only the coastal state could 
carry out these defense activities not prohibited by the Nuclear 
Seabed Treaty." 

D. THE COIYTLVE~YTAL SHELF 
The keg consideration in this area is not continental shelf re- 

sources or  geological continuitr Kith the land, but proximity to the 
land. The presence of a shelf is significant only in that technology 
may de lw  the construction of an installation operational a t  the 
greater depths prevailing where there IS no shelf. The coastal 
state's interest is the same whether it has a shelf or not, and is 
determined by the proximity of the installation to Its borders. 

The limits of proximity cannot nos- be determined. Neither the 
varying width of B continental shelf, nor the twelve mile contigu- 
o w  zone decreed for other pu rpose~  is determinative. However, 
the Nuclear Seabed Treaty chose the COntiguous zone as the limit 
in which a coastal atate could place prohibited weapons on the sea- 
bed; '? so i t  might be a precedent for a possible immunity zone 
from military installations of noncoastal states. Also relevant to 
the width of a proximity zone is the nature of the installation and 
the range over which It is effective. Any definite limit for the de- 
fensive proximity zone can only be set after Some experience is 
gained from national claims. 

A state's legal continental shelf extends outward from the edge 
of the territorial 688 so that it i s  wholl>- surmounted by high seas. 
Consequently, the rules governing military activity on the cantin- 
ental shelf a r e  the same as those governing the deep seabed except 
insofar as they are affected by other particular rules relating t o  
the continental shelf. 

'-The text i s  at  4 VHITEMAX S O $ .  In 8. panel a t  the 1968 Annual Meeting 
of the American Society of Internarional Laa, It was suggested that North 
Korea might make a similar argument against the Pueblo, though I" fact 
North Korea chose to assert the Pueblo was w t h i n  territorial raters. Av. 
SOC'I OF IST'L L. PROC. a i 0  (1969) 

wStaternenl by Canadian Representire ta ENDC on 31 Jul.  1969, U.S 
Arms Control and Disarmament Agent). DOCCMEBTS ON DIS*RMAMFII 371 
(1969) [hereinafter cited as D ox D1. 
'' K U & w  SE~ern TREATY, art. 11. 
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There is no question that a coastal state may exercise the normal 
high seas freedom aver Its own continental shelf. Thus, no problem 
is posed for its operation of warships, submersibles and bottom 
crawlers on Its O I I ~  continental shelf. There has been some dispute 
concerning the placing of military installations an the continental 
shelf. During the 1958 Conference on the Lay of the Sea, India 
proposed an additional article to the Continental Shelf Convention 
reading "The continental shelf adjacent to any coastal State shall 
not be used by the coastal State or any other State for the purpose 
of building milltar>- bases or installatmns".'" They argued that the 
construction of military installations w.s a violation of interna- 
tional 1s.w as well as a violation of the United Sations Charter.B' 
This proposal ivas defeated. McDougal and Burke conclude the 
Indian proposal was rejected because of (1) a disinclination of 
the Conference participants to prohibit this particular use in a 
natural resources convention that left untouched other uses of the 
continental shelf, ( 2 )  a belief that the coastal state's interest in 
security outweighed any slight impediment to the freedom of 
the seas, and ( 3 )  a c o n c l u ~ i o n  tha t  military installations were 
a permissible use of the continental shelf. At any rate, the Con- 
vention and its preparatory x o r k  neither grant nor deny military 
use of the continental shelf by the coastal state.m' 

Some commentators support a coastal state's placing of military 
installations on its continental shelf on a re8 nullius theory. They 
contend that title to specific areas of the seabed underlying the 
high seas ma.; be acquired by effectire control and consolidated 
by recognition and acquiescence, so long as there is reasonable 
regard for the othei uses of the high seas.'' Others hare argued 
a test of reason be applied to each particular use, and tha t  it is 
reasonable fa r  B coastal state to place milltar>- installations on its 
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continental shelf, so long as interference with navigation is rela- 
tively slight."' Still another commentator proceeds step by step 
from the reasonableness under the Continental Shelf Convention 
of installing a radar antenna on an oil drilling platform to assure 
its safety to the establishment of defense installations elsewhere 
an Its continental shelf ii hich hare no connection w t h  natural 
resources instailations.' Additionaily. the same commentator 
supports the coastal state's right to construct military installa- 
tions on its continental shelf as an exercise of the inherent right 
of self-defense."' 

I find most persuasive an argument founded on the reasanabie- 
ness of this use of the continental shelf. Militar>- use of the 
superjacent waters is \\-ell established in the international lap. of 
the sea, subject only to specific limitations stemming from agree- 
ments restraining use of certain types of farce or use of force in 
certain situations, and to the general requirement of a reasonable 
regard far other users of the high seas. Placing military instal- 
lations on the continental shelf and asserting exclusive use of 
bordered areas for some period of time present the most difficult 
problem because the? represent the greatest potential interference 
Kith other uses of the continental shelf. Yet seabed installations 
a re  permitted for other purposes of the coastal state, for example, 
the exploitation of resources. Also. cables and pipelines may be 
laid on the seabed "- Certain], military installations and limited 
areas of exclusive use can be just as important as mineral de- 
posits and their exploitation. Temporary exclusive use of the 
superjacent waters is also permitted, and there seems no reason 
not to permit it on the seabed." Such uses are reasonable uses 
of the seabed, subject to the same restrictions of reasonable 
regard far other uses. 

Nay the conmental  shelf be used f a r  military purposes by other 
than its coastal s t a t e?  Certainir the coastal state can enter an 
agreement permitting another state to use ita continental shelf as 
an exercise of collective self-defense. But what if the shelf 1s 

being used by another state contrary to the wishes of the Coastal 
state? The installations might be aimed a t  the coastal state with 
the intention of monitoring its communications or the entrance 
and exit from harbors of Its submarines. In the extreme caae an 
~~ 

" h l c D 0 i c ~  at 714. 
Franklin. The L a c  o j  the S r o  Some Recent D r u e l u p m m f e ,  53 ISIER- 

I A T ~ O N A L  LAW STUDIES 1859-1860 66 11861) 
" I d .  st 6: 
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installation might house missiles aimed at targets vi thin the 
coastal state, Or the installations might not be aimed at  the 
coastal state a t  all, but merely by taking advantage of a con- 
venient location to monitor the activities of, or mount a threat 
against, a third state. Does the coastal state have a legal right 
to halt the undesired activity? 

Let us first address the last situatlon, in which the coastal state's 
continental shelf happens to be a strategic location for furthering 
the struggle between two other states. This ob\,iously raises a 
question of neutral rights and duties under the law of war. The 
Hague Canrention of 1907 on Rights and Duties of Neutral 
Powers in Naval War contain the following relevant provisions: 

Article 1 
Belligerents are bound to rerpeet the sovereign righrs a i  neutral 

Pouers snd co ahetain, in neutral rerrirary 01 neutrsi waters, 
irom any act vhich would, if knowingly permitted by an) Porer 

Article 2 
Any act of hostility, including capture and the exereise o i  the 

right to search. committed b i  belligerent waFahip8 an the terri- 

f ra l i t r  and 1% 9trletly forbidden. 

Article 5 
Belligerents are forbidden t o  use neutral  porta and r a t e r s  a~ B 

base of naval operation8 against  their  adversaries, and in parrieulsr 
to erect n ' m I e 5 8  telegraphy stations or any apparatus for  the 
PYIPOB~ of cornmumeating with the belligerent forces on land or sea. 
Article 25 

A neutral Power IS  bound t o  exeieiee ruch burveillanee as the 
means a t  i ts  disposal s l lo~v  t o  prevent any violation oi the  pro- 
vmioni of the above Articlea oecvrrmg m I t s  ports OT roadsteads 
or I" It% wsters 

conltiture a vlolatlon a i  neutrality. 

to r id  >>stera Of a nevtrai  power, eonSrltutel B "lolatlan a i  ne". 

From the above provisions it can be seen that  the key question 
is whether a coastal state's continental shelf is par t  of its "terri- 
tory" or  "waters". i n  a somewhat similar hypothetical to that  
given above, the safty zone provided b? the Continental Shelf 
Convention around installations built upon the continental shelf 
was regarded not as part of the neutral waters of the coastal 
state, but rather as a separate category of "protected hlgh ~ e a s . "  I"" 

Here we are dealing not with a portion of the high seas sur- 
rounding an installation on the continental shelf, but m t h  the 
installation itself in contact with the continental shelf. The 

"Rights  and Duties a i  Neutral  Powers ~n Naval War, 18 Oer. 150:. 36 

"' Franklin, auprn note 5 5  a t  67-8 
Stst 2415, T.S. 5 4 5  (effective 1 Feb. 1510). 
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question is whether the seabed of the continental shelf is part 
of the coastal state's teiritory fa r  determining neutral riehts 
and duties. If so, the installation would fall into the prohibited 
class of "any apparatus for the purpose of communicating with 
belligerent forces on land or sea", the UEB of neutral waters 
' 'as a base of naval operations", or an "act of hostility." 

The coastal state certain13 has greater rights over the seabed 
a n d  subsoil of its continental shelf than it does in the mpeijacent 
waters, even those n.aters xithin a safety zone around an installa- 
tion The coastal state lacks m y  exclu~ire or paramount author- 
ity over the natutal iesources to be found in the auperjacent 
n-aters or the safety zone. yet it has that authoritr on the 
continental shelf itself The coastal state cannot interfere n i t h  
oceanoeiaphlc research undeitakeii in the wateis abore its con- 
tinental shelf, - but ita permissm 1s a pzerequisite for an? 
iesearch concerning the continental shelf its elf.'^ 

On the othei hand.  it was uointed out eailiex that the Can- 
tinental Shelf Convention is concerned primarily with natural 
~esources and their exploitation It  is conceined with other uses 
of the continental shelf and supeijacent high seas only on the 

n of minimizing the interference that exploitation of 
I reSowcer might cause them.". Therefore, one cannot 
from the Continental Shelf Convention all the excluaiw 
ction Implicit in the te im "teiritory." Lacking such ex- 

jurisdiction, the coastd state cannot arpue its neutral 
rights are violated b r  foreign military installations on  ita con- 
tinental shelf." 

In addition, mil- a feu- of the man? states with continental 
ahelrea hare  the capability TO carry out any extensive submerged 
operations, particular!) of the extent and sophistication necea- 
sal) reasonably to insure that their continental shelws were not 
the subject of riolatione of then neuttal l ights.  I t  does not seem 
reasonable to charge states generally with a task that 80 few 
could car,? out 

'"The e o a ~ i a l  state doer have a duty within the rafet, zone to protect 
the Inmg resourees of the ses from harmful agents. COR SHELF C m i  , art. 
6 ,  pars 5 

' I d .  art. 6, pahe I .  
I d . ,  ar t .  6 ,  pars 8 
Sce note 92 and accompsnying fert .  
I do not iegard thia C O ~ C ~ Y S L O ~  a %  i nean~ i s t en t  u l t h  my earlier finding 

of e ploximlty Zone in which the coastal state could demand the removal 
of foreign military Inrtallatlans. Rather i t  follawa from the concept tha t  
security IS related t o  proximllg af the lnrtallatian rather than ~ t 8  loeation 
on a continental shelf. 
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The better conclusion is that  the coastal state is not obligated 
under international l a x  to take steps ta insure its continental 
shelf 1s not used by a noncaastal power against a third state. 
But the fact remains that such activity uould be seriously em- 
barrassing to the coastal State, and could endanger its own 
security by drawing i t  into the conflict against its wishes. While 
the coastal state has no duty to protest foreign military use 
of Its shelf, does i t  hare a legal basis to protest and take steps 
to eliminate the activity if necessaryn 

Beginning with the Truman Proclamation an the Continental 
Shelf in 1946,3'" national security has played an important role 
in continental shelf claims along with the desire to regulate 
exploitation of the continental shelf's natural resources. "Our 
primary concern was to assert the necessary control over such 
operations off the coasts of the United States to guard against 
the depletion of our mineral reeource~ and to regzdate, from 
point of v i m  of secnrity, the nctizities of fore igners  in prosimity 
to  our coast." (emphasis added)'o- Under the Continental Shelf 
Convention, the coastal state must consent before there may be 
any research concerning the sheif. This requirement is not limited 
to research concerning natural resources, and appears designed 
in part n i t h  national security in mind.'n' Certainly it nould be 

'"Praelamatian No. 2667, Policy of the United States with Respect to the 
liatural Reiaurces of the Subsoil and Seabed of the Cantmental Shelf, 28 
Sep. 1916, 3 C.F.R. 1943.1948 Comp., at 67. quoted ~n 4 WHITEMAN 716. 

' IDep't  State Memorandum 15 Jun. 1945,  quoted a t  4 TV-HITEMAN 714. 
Additional statements indicating a simiiai coneern w f h  security are a t  
715-61. S o f e  also the emphasis on the ~ r o x i m i t ~  t o  the C ~ P T  rather than 
mere locat ion on an exteniian beneath the sea of  the land above ~ t .  

"CCZI. SBELF C m ,  a r t  5 ,  para 8. Xhiie the COX. SHELF C o x  1s pri- 
marily concerned with natural  ~ e z ~ u r e e s ,  another powible argument tan  be 
drawn f rom textual analysis of the Convention Article 2 of the Cox. SHELF 
C O \ I E I T ~ N  deciares tha t  "the coastal State exerelies over the continental 
shelf sovereign rights for the  purpose of exploring it and exploiting Its 
natural T ~ J D Y T C ~ J . ~ '  It fur ther  provides tha t  thene rights are " e x e l ~ ~ i v e  i n  
the ienae tha t  If the eaartal State does not exdore the continental shelf or 
exploit i t 6  natural  resources, no one mag underiake there activities, or make 
a. elaim to the continental ahelf, without the exprees consent of the coastal 
State:' The final draf t  of the International Lsw Commis~ian offered to the 
Conference read: "The eaastsl State exercises over the eontinental sheif 
Sovereign nghts  fa r  the purpose of explonng and exploiting Its natural 
F ~ J O Y ~ C ~ J . ~ '  4 W-HITEhldR 843. Apparently the Conference added the pronoun 
"IT" a f te r  "expiarlng." The addit ion of "it" may indicate tha t  the mvereign 
and e ~ ~ l u a l v e  right of exploration 1% not limited to mere exploration for  
natural  resaureea, but ineiudei exploration of the continental shelf fa r  all 
purpaies. including military The requirement TO obtain the consent of  the 
masts1 state before performing any  research invoivinp the continental 
sheif 18 consistent with t h x  broad interpretstion of the coastal state's power 
to  control exploration of Its continental shelf. Sveh a broad pox,er rould  
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ironic to conclude that an innocent, peaceful research venture 
requires the consent of the coastal state, but that a potentially 
hostile power can place Its military installations an the con- 
tinental shelf u i th  Impunity. 

Concern over security has been a sufficient element in the 
forming of the continental shelf doctrine to conclude the coartal 
state has a legal basis for appropriate action when It discovers 
another nation has placed military installations on its shelf. 
Since proximity to the coast has played such an important role 
in this concern for security, it is possible that some limit might 
be reached on a verr  broad shelf beyond 
for protest on the ground of national sec 
any danger were paaed to exploration and exploitation, however, 
this would be a separate legal basis far protest and action 

As in the earlier discussion of the contiguous zone, this legal 
basis for protest and appropriate action applies only to Installa- 
tions placed an the shelf, not to ships, submersibles, or probably 
even bottom crawlers exercimng their freedom of navigation. 
When the freedam of navigation IS added to the scale, I believe 
the balance then tips in favor of the general community interests 
favoring freedom of navigation rather than the coastal state's 
interest in controlling all potentially inimical activity. Despite 
the foregoing, mme seabed installations probably vi11 be placed 
on the continental shelf uhen  and where they are technologically 
feasible. The advantages to be gained from placing hydrophones 

be useful not only t o  handle i m a m n  of the c0~1r.4 state's iurisdictian over 
t also as B legal basis for aetian to preient such foreign 
as chart-making and other reeonnam~ance measures. 
t i n s  against  this rexfual argumen! IS the choice of the 
r3Ehfs'' metead of  "rarere~gnry" co deieribe the comtsl  

state's right8 an the continental shelf. Arguments for  "rovereignr?" ~ n -  
elvded Argentina's brief tha t  coastal state interests in the rhelf include 
preventing i ts  use by fareign s u b m a r m i ,  and Ceylon's bnef that  eoaatal 
s ta te  interests included prohibiting installations designed for purpose8 other 
than  remuice exploitation. MCDOLGAL a t  689-iOo. Rejection of the term 
"souerewnty" may have been a denial to the eaaital  slate of ruch B brasd 
right of self-defense. Hauever. MlcDougal and Burke believe concern n ~ e r  
the effects on the legal %Lafur of the svper~acenl  a a t e r s  and airnpaee W ~ J  

more important in the choice of language. Id 
The molt  telling argument against  a biaad interpretation of the addition 

of "it" IS the lack ai evidence or discussion of the point by those cam- 
mentatari  who hare winnowed the entire records of the Convention, Such 
an interpretation covid be B severe limiratian on the actwitlea of military 
w a i r h i p i  and nubmeriibles which are exerclring their  freedom of navlgstlan 
on or through the high ~ e a a .  It is unlikely tha t  the US. ,  for one example, 
a d d  81lently consent t o  such a limitation. Yet I have found no discurrian 
of this pea t ian ,  which probably indicates a much more i n n ~ e u n u s  erplans- 
tion for the change in language. 
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or other sensing devices close to the ports and submarine pens 
of potential enemies are just one atrong inducement. However, 
the piacing state cannot expect such activits- to be protected 
legaily from interference by the coastal state when it is dis- 
covered. 

The location of the outer limit of the continental shelf and 
the iegal rules outiined above is uncertain. The key concepts in 
the definition of the continental shelf a r e  "adjacency", "200 
meters", and "admits of exploitation." 200 meters i s  no longer 
a viable iimit for the continental sheif since exploitation has 
now exceeded that limit. The outer limit has become a problem 
of balancing the relative importance of adjacency and ex- 
pioitability. In the years immediately after the Continental Shelf 
Convention was signed, it was sometmes suggested that the 
outer limit of the continental shelf m u i d  continue to march 
with technology a c r o ~ s  the ocean depths until i t  met the similarly 
advancing line irom the opposite side of the ocean.L'" Today 
there seems to be general agreement that such a definition is 
not appropriate under the present Convention. Controversy in- 
stead centers on where the line should be drawn betveen the 
200 meter iimit and the foot of the continental dope or on the 
continental rise."' 

I da not propose a t  this time to offer an a n w e r  to this problem, 
unanswered since 1968. However, mihtary interests should be 
among those factors considered in determining the United States 
position. If one believes a iegal right to protest subsurface and 
seabed IIICUI(S~OIIS is of great defensive value, then one would 
naturally prefer as wide a continental shelf as possible. My own 
preference is far a continental shelf 8s narrow as possible to 
reduce the legal problems caused by miiltary activities of the 
United States o t i  the coasts of ather nations. 

" A  review of the factors resulting ~n the exploitability test is presented 
at >ICDOLCAL 669-8: and 4 WHITEDIAU 829-42. MCDOUCAL, at  687-91, fakes 
a more sanguine attitude than most do today an this question, but he was 
uriting back i n  1962 

"'Thii 13 the ''international lake" theory mentioned and discarded at  
HEVYIV, Lnw FOR THE SEA'S ~ ~ I K E R A L  RESOLRCES 17-16, It was mentioned 
8 s  B possible outcome shortly after the Conrentian uls6 signed by Shigeru 
Oda at  OD.& ISTUIKATIOSAL COWT~OL OF S u  R E ~ U R C E J  167 (19631 

"'The iiterature ~n thm field 1% vast. In addition to a summary I" Henkin 
iupru note 110. there i s  an interesting and ihort summary of the major 
areumentr in two back to back articles in the American Journal of 
International Law Finlay, T h e  Outer Limit of the Contznentoi S h e [ / '  A 
Rejoinder to Piojrsaor Lauia Xcnkin, 64 AD,. J. INT'L. 42 (1970) ,  Henkin, 
A R e p l y  lo  .%IT. Fznlay, 6 4  AM. J. IFT'L L. 62 (1970) 
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R. THE SUCLEAR SEABED TREATY 

Despite earlier consideration that seabed based missile8 might 
be desirable,"* by 1969 the United States Government favored 
arms control of nuclear missiles and other weapons of mass 
destruction on the seabed. On 18 )larch 1969 the Saviet Union 
laid before the ENDC a "Draft Treaty on Prohibition of the 
Use for Military Purposes of the Seabed and the Ocean Floor 
and the Subsoil Thereof." - '  The United States responded on 22 
\lay with its O W  "Draft Treaty Prohibiting the Emplacement 
of Nuclear Weapons and Other Weapons of Mass Destruction 
on the Seabed and Ocean Floo By 7 October 1969 the United 
States and its allies, and the USSR, agreed on a joint draft. After 
revision through three more drafts in accordance with the sug- 
gestions of other members of the ENDC, and one unsuccessful 
submission to  the United Nations General Assembly, the treat!. 
was finally approx-ed by the ENDC and went t o  the General 
Assembly of the United Nations on 4 September 1970." The 
General Assembly endorsed the treaty in December 1970, and 
it  w a s  signed by the representatives of 62 nations on 12 February 
1971 

Parties to the Treaty "undertake not to emplant or emplnce 
on the seabed and the ocean Roar and in the subsoil thereof 
beyond the outer limit of a seabed zone" (twelve miles wide) 
"any nuclear \veapons or any other types of weapons of mass 
destruction as well as structures, launching installations or any 
other facilities specifically designed for staring, testing or w n g  
such ueapons." Only the coastal state is allowed to place such 
weapons within the seabed zone or beneath its territorial waters 
The parties also agree not to "assist, encourage or induce" other 
states to place such weapons." 

'E Tertimon) of Dr. Robert  A. Frosch, Assistance Secretary of the Xa?! 
f o r  Research and Development. S H ~ a n n c s  111. at  38. 

' I  Conference a i  the Eighteen-Sslmn Committee on Dissrmament Doe. 
EYDC 240 of I8 Mar 1969. 

'"The t e i t  i d  printed at DWT. STATE BLLL 523 116 Jun 19691. Two years 
e ~ r l i e r ,  during the 1 s t  se~s ion  a i  the 90th C a n p e a s .  Senator Claiborne Pel1 
offered B compreheniive "Declaration of Principles Governing Activities I" 
the Exoloration and Erolaitatian a i  Ocean Saace" which included B ban on 
t he  placing a i  nuclear weapone and other weapons of mass deitrucrioh on or 
~n the seabed or rubsail a i  ocean space. S Res 186. S. HEARIUCB 111, a t  6. 

' Suecesmve crafts snd  the statements presented vjth them appear st 
DEP'T STATE BULL 365 ( 3  bau 19691,  480 (1 Dee 19691, 62 DEP'T STATE 
BLLL 663 ( 1 9 7 0 ) ;  63 DEP'T STAPE BULL 362 (19701, D os D 748.  

" Waohinoton Pas t  12 Feb 1971. at 1. c d  1 a t  A22 cnl 1 



SEABED 

Article 111 of the Treaty provides for "verification through 
observation" of the activities discovered on the seabed, "pro- 
vided that observation does not interfere !<-ith such acti\,ities." 
This procedure require8 no change in existing international law 
since it IS nothing more than the exercise of the traditional 
freedom of the high seas. Doubts about an activity give rise to 
a right and a duty to consult between the doubter and the 
party responsible for the activity. If doubts persist after con- 
sultation, there shall be cooperation "on such further procedures 
for verification as may be agreed, including appropriate inspee- 
tion . . ." If doubts remain after consultation and cooperation, 
the article recapnizes B party may refer the matter to the UN 
Security Council. A party may ais0 mthdrau  from the Treaty 
on three months notice" if it decides that extraordinary events 
related to the subject matter of this Treaty have jeopardized 
the Supreme interests of its country." The verification article 
also provides for the situation when the state responsible for the 
suspicious activity cannot be identified, permits verification 
procedures by a party's own means or v i t h  assistance from 
another party of the United Xations, and declares verification 
"shall not interfere with activities of other States Parties and 
shall be conducted with due regard for rights recognized under 
international law including the freedoms of the high seas and 
the rights of coastal States u i th  respect to the exploration and 
exploitation of their continental shelves." 

There is a disclaimer clause to preclude the Treaty's use to 
Support or prejudice any state's position with regard to such 
matters as the territorial sea, contiguous zone, and continental 
rhelf."'' Five years after the Treaty enters into force, there shall 
be a conference to review the operation of the Treaty and take 
into account any relevant technological de\,elopments.-*o 

Two msjor issues in the ENDC during the negotiation of the 
Treaty were: (1) the military activities prohibited on the 8ea- 
bed, and (2 )  the method of verification. 

A .  PROHIBITED MILITARY ACTIVITIES 
The Scope of the Treaty was determined during discussions 

between the U.S.S.R. and the United States and her KAT0 
allies during August and September 1969. The original drafts 
of the two powers could not have been further apart .  The Soviet 

" I d . ,  art.  VIII.  
I '  I d . ,  art. Iv. 
" I d . .  art. VII.  
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draft  of 18 March 1969 prohibited "the m e  foi  military piirpaser 
of the seabed and ocean floor and the subsoil thereof," and 
specifically prohibited placing on the seabed nucleai a-eapons 
and other types of n-eagons of mass destruction. and setting up 
military bases, structiiies, installatioiis, fortifications. and other 

ented this draft ,  they announced 
litaiy activity on the seabed" > -  

and unconditionally prohibited any military actirity b r  states on 
the seabed.'-' These drastic steps were supported as necessa~y 
t o  attain a goal of ieeervine the seabed e ~ c l ~ ~ i r e l y  fa r  peaceful 
purposes."' Fairly boon, this interpretation was clarified to  per- 
init use of militaii personnel and equipment for peaceful 
scientific research, and the use of communications and navi- 
gational aids b) both civilian and military personnel for nan- 
milltar? purposes But the draft was nerer extended sufficiently 
to permit submarine suireillance derices beyond t h e  twelve 
mile limit. " 

Man? of the other members shared the same ideal of reserving 
the seabed excluSively foi peaceful purposes and favored the 
almost total demihtnnzation of the seabed I - .  Others adopted R 
more intermediate view, farming the prohibition of many mili- 
tary uses, but allon-lng defensive devices such as surveillance and 
detection instruments I ? '  

The United States draft prohibited only the placing on the 
seabed of "fixed nucleai u e a p o n ~  or other iveapon~ of mass 

or associated fixed launching platforms." -:" Follow- 

Doe.. m p i a  note  113 BIL 1. 
tement on 18 Mar. 1969, D ON D 119. 

atemenf on 3 Apr. 1969. D OF D lj2. 
Statement on 18 \Is? 1969, D Ov D 114 The goal of reierrinp the 

far peaceful purpoiea was harrowed f iom the t i t l e  of the 
1967 Malts Reaalvlion in the United Nations Genera! Ariemblv. See ehaotar 
I and text accompanying note 23. 

'' Starenlent on 3 Apr 1969, D 02 D 156. 
- ' I d . ,  Statement on 8 M a y  1969, D ox D 201-02. 
' - D  os D 199, 4 8 7 :  S. HEIRIXOE 33, a t  8 
' Statements h r  Japanese Reprerenlali\e on 3 Jul.  1969, D 0, D 312 

staterrent b i  Canadian Representatl ie on 31 Jiil 1969.  D on D 3 7 5 ,  
Statement b\ Canadian Representative on 13 >fay 1969. S .  H E I R ~ C E  33. sf 
j l .  

V.8 d r a f t  of 22 M a g  1969. art 1. D E P T  STATE BCLL 523 (16 Jun. 1969) 
In support  of this limited mope far the treaty the U.S. argued. (1) Banning 
nuclear ueapans would prevent an arms race and remove the major threat 
to reserving the seabed exeiusirely fo r  peaceful purpores. ( 2 )  It _as 
unlikely for  man\ years tha t  eanventional military use8 of t h e  seabed could 
constitute 1 threat to ani nation'% te rn tor i  m tr igger an arms race: ( 3 )  
Limiting the scope of the ban t o  nuclear wespons and other weapons of mabb 
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ing a Soviet initiative in late August and subsequent consultation 
between the  United States and her S A T 0  allies, a joint proposal 
of the United States and the U.S.S.R. was offered on I October 
1969 limiting the scope of the Treaty to "objects with nuclear 
wapons  or any other types af w a p o n s  of mass destruction" and 
their associated facilities. This language remained substantially 
unchanged during the followng committee 

In Some cases the Treaty language IS ambiguous. I t  is uncertain 
which delivery sl-stems are prohibited and which a re  not. Nu- 
clear weapons may be contained in a missile placed on the  sea- 
bed, located aboard a submarine resting or anchored to the 
bottom, or in a missile attached to a bottom-crawling mobile plat- 
form. A nuclear mine may be anchored to the bottom but float in 
the ><-ater.ls' 

As late as 25 March 1969, the United States believed "careful 
consideration" had to  be given to the question whether any treaty 
should "also apply to containers or carriers whose principal 
mode of deployment or o p e r a t i o n  requires physical contact with 
the seabed." :'I  The United States chose to ban only fixed installa- 
tions and not mobile platforms in her draft proposal of 22 May 
1969."' The commentary offered with the draft also spoke only 
of prohibiting "emplanting or emplacing fixed nuclear weapons 
or other weapons of ma8s destruction . . . (and) fixed launching 
platforms associated with nuclear weapons and other weapons of 
mass destruction. . . ." '"' 

destruction reduced the v e ~ i f i e a t m  problem t o  manageable proportions. ( 4 )  
The seabed was cote imino~s  with the sea which has always been wed far 
military action. Under these conditions, total demilitarization of the seabed 
L Q  neither pmetieal nor attamable;  (41 Such B scope limitation is more 
eonulstent with the  %?curit)- interests of coaatsi nations. D oh. D 20s 213. 
214, 331. 

The  Somet Union replied: (11 Total demilitarization will make verification 
easier by redwing  the total number of objects an the seabed: (21 If the 
ieope i i  limited, a nation complying with the treaty mag still hesitate to 
g ian t  inspection for fear of disclosing mili tary secreta. Total demilitarization 
remmea tha t  worry. D OF D 165.56. 

'"Unanchored eantaet mine8 are prohibited by the  Convention Relatwe 
t o  the Lsl-ing of Automatic Submarine Contact \Iines unlees ''so constructed 
a% to bccome harmless m e  hour a t  mal t  after the perion who laid rhem 
cease8 to eantral them." a r t .  1, para 1. Hauever, nuclear mines need not 
await contact  for detonatmn. 

In Statement of Ambassador Smith a t  EBDC,  60 DEP'T STATE BULL 336 
(1868) : statement by U.S. Repreaentative to U.N. Committee on the 
Peaeefui Uses of  the Seabed and the Ocean Floor Beyond the Limira of 
K a t m a l  Jurisdiction, 60 DEP'T STATE BULL 343 (1860) 

Text at DEP'T STATE BULL 367 (3 Nov 1868). 

"' A n .  1, para  1, DE?? STATE BLLL 623 (16 Jun 18601. 
' I d .  at  521. 
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This language apparently uould permit nuelear missile sub- 
marines resting on the bottom, and ground-crawling m i d e  
platforms I t  IS unclear whether or not the language would ban 
a nuclear mine which retained some mobility around the point 
on the seabed to which it was mechanicall>- or  electranicall>- 
tethered. In testimony before the Senate Foreign Relations Com- 
mittee, the General Counsel of the Arms Control and Disarma- 
ment Agency indicated that the United States draft would not 
appl) to a a-eapon designed to more acrose the Roar or in the 
water above It, whether It involved movement "b>- rolling across, 
or  jumping across, leaping from point to point in the ocean" 
because of difficult, in \erifieaiion."' 

The language in the I October joint U.S.S.R -U S. dra f t  was 
broadened slightly. That draft  undertook not to "emplant or em- 
place on the seabed and the ocean floor and in the mbsoii there- 
of . . any objects with nuclear weapons 01 any other types 
of weapons of mass destruction, as uell as structures, launching 
installations. or any ather facilities specifically designed fa r  stor- 
ing, testing or using such ueapons " I "  That Some broadening of 
the language was intended IS shown by the United States com- 
ments accornpan>ing the draft .I .  

The firit p r a g r a p h  of article I would prohibit ars  parts from 
emplanting or emplacing on the seabed. be)ond a l ? -n~ i l e  uide 
contiguous zone. m y  objects  with nuclear weapons DI any other 
t m e s  of  u'espioni of ma35 destructlor. This prohibition, like rhe 
Outer Space Treaty,  would thus cover i~ particular nuclear ueaponr 
and also any other 'eapans of maw destruction, iueh BE chemical 
or biological wapons  This paragraph would ala0 ban ?tructureb. 
launching installations. or any other facllmes spec~fically derlgned 
far staring, teit lng.  or using such aeaponr. The treaty xould there- 
fore p r o h h t ,  mtir dm nuclear mines tha t  were anchored io or  
emplaeed on the seabed. The treaty would not.  haireier.  apply to 
faci l i t ies for reieareh or far commere~al e x p l m t a t m  tha t  mlght 
aomehaa be able IO seeammodate or contain a nuclear ueapon. . . 
Since this i s  a treaty regarding uees of the seabed, vehlclel iihlch 
can navlgafe ir the water above t h e  seabed. fhar 18. submersible 
reh ider ,  should be rieued ~n the same w y  as any ather i i p s .  
they would therefore not be violating the treaty if they were 
either anchored t o  or resung on the resbed I would also like to 
point out tha t  fhrs treaty would In no '8s  impede peaceful u s e l  
of nuclear energy Thus, the prohibition% of the treaty are n o t  ~ n -  
tended in a m  "a) to affect  appliearions of nuelear reactors, m e n t ~ f i c  
research. or other nomeapons applications of nuclear energy 

'I s 
"Art. I, para 1. DEP'I ST.ATE BLLL 368 ( 3  Nov 19681 
" I d  a t  365 

HEAR.IYDS 33 ar 25 
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Anchored mines are now included within the treaty's prohibi- 
tion by intent, though the language itself is still not clear, while 
anchored or resting submersibles are specifically excluded.I3~ Bot- 
tom ~ r a i v l e r ~  were not mentioned, and their legality remains 
uncertain. "Fixed" has been dropped from the original U.S. 
draft  but "emplant or emplace'' was retained. "Emplace" IS 
defined as "to put into position," while "emplant", a variant of 
implant, 1s defined as "to fix or set securely or deeply." ' ' *  Bath 
definitions hare an aura of permanence about them hardls- in 
keeping with a vehicle's mobility. Yet "emplace" or "put into 
position" does not completely exclude the possibility of the w a p -  
on's subsequently moving to a new position under its awn power. 
So long as the language remains ambiguous, a sesious problem 
could aiise from n r a i  interpretations if bottom-crawling mobile 
military platforms become technologically feasible and militarily 
desireable:': 

The types of neapons prohibited are also not clearly defined. 
While nuclear ballistic miwies  are certainis prohibited, x hat 
about nuclear tipped anti-ballistic missiles 1 If "other types of 
weapons of mass destruction" refers to the  purpose^ for which 
a weapon is designed, and if it modifies nuclear neapons as 
well, then ABMs would be permissible since they are designed to 
incapacitate an enemy missile rather than destroy groups of 
people. However, the definitions given fa r  ''iveapons of mass 
destruction" have emphasized enpnbzlity for widespread de- 
struction of human life and propert) rather than designed pur- 
poses."' All nuclear h-eapon~.  including nuclear-tipped ABMs, 
would be included within this definition."- 

Finally, there 1s little guidance as to what ConstituteS "other 
weapons of mass destruction.'' Examples given included chemi- 

"'The C.S. Y m ?  has eanimtentl) apposed an) prohlhitory language that 
might include B iubmirine while anchored or remng on the bottom, or  
stationed I" the xnse af cruising around B designated p m t .  Teenmany of 
Dr. Fronch. 8uwa note 112, S HEARINGS 33 a t  32. 

The orlgrnal C.S. draft would h a w  permitted nuclear m m ~ l e ~  for suh- 
m a r m i  to he stored ~n seabed submame wpply  depotn. The language of 
the Joint draft would not permit this since 11 slse prahlblts the storage of 
P.uClear weapons on the seabed. 

' WEBSTER'S Talno SEW IYTERIATIOUIL DICTLOIARY 743,  1134 (En- 
abridged ed.. 1966) 

"" Gorove also eancluder that anchored mine6 are prahibLted while mobile 
platform% are permitted. Goraue, Toward Denucfrarirolion n j  the Ocean 
Floov, 7 Saa Dim0 L. REV. E 0 4 ,  608-09 ( 1 9 i a ) .  

'" Teshman? a i  31r. Hancock. b i q m  note 135 at  20-22 
" - I d  
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'ai. biological, and radiological weapons ' Not all such iveapons 
are capable of mass destruction, but there is little discussion of 
ivhnt level of casuaitiee and property damage must be within 
the veapon's  potentia! before the threshold o i  ''mass destrue- 
tion" IS achieved. The phrase could cause as much eontmversy 
RE does the use of tear and nausea gases w t h  regard to the 
General Protocol bannmg pas Warfale 

B. T H E  VERIFIC.4TI05 PROVISIOSS 
The verification provisions in the 7 October 1969 joint draft 

were substantiall, affected b) subsequent negotiations among 
the members of the EYDC and by the comments received during 

sul~soi i  theieof shall be open on the basis of reciprocity. ." (( 

ported by the precedents established 111 treaties governing 
Antarctica and outer 

The Vnited States originally flirted with verification by re- 
ciprocal rights of Incpection,l . but instead decided to re13 on 
observation Supported by consultations if msp ic ion~  were 
aroused l ' L  The United States foresaw political and legal dif- 
ficulties in transplanting the principle of free X C ~ S S  from the 
moan, where all national claims hare been renounced.l, t o  the 

" ' I d . ,  Terfimang af Dr. Froich, mpro note 112, S. H E I R I ~ C B  33. a t  36-38 

~' .kr t ,  I ,  z u p m  note 113 
Statement o i  U S  Reprerentalive e w m  note 136 at 165 

Statement of 2 Y  In1 1965, D 0, D a t  34: 
I Statement 3 A ~ F .  1969, D OX n ISG 
".Statement of Ambasisdm Smith.  b u w n  ,note 1J.i a t  s d i  ~ t a f e r n e n f  h) 

U S. Represenratire, ,d. a t  313.41. 
"' [Tlhe  Parties . shall remsm free to obrexie a c t m u e s  of other States 

on the seabed and acean Roar, r i t h o u t  interfering w t h  such aetivit iei  or 
olherriias :nfringlng righta recognized under 1 n t o r n 8 f l o n d  law inrludine the 
freedams a i  the hiph seas In  the eient that  sreh observation does no t  in 
ani particular ease suffice ta eliminate queitiani regarding fulfilment of 
the ~ r o i i a i a n r  of the f r e ~ t y  rmrties undertake t o  conault and to momrate 
in endesioring t o  rerulve the-quebtioni" Art .  I l l .  para 1 U S  draft 'of 22 
May 1965. mpm note 114 
'I Treati nn Pr ine ip le~  Goi,erning the Actlime? of Stales ID the Exploratm 
and Use of Outer Space. Ineludmg the \Ioon and Other Celestial Bodier. a l t .  
11. 2-  an n 6 i .  18 LTLS T 2410. TI .*  5 .  6 3 4 7  ief fect lre ii oet 1967) 
[hereinafter cited ab Oums SPACE TREITYI Consmtent w t h  thlr p m f m  ~f 
may be noted rhar art I\-, para 2 of the A n t ~ r c t l e  Trea t i .  1 Dec 1969, 12 
U S I  iY4. T I . h S  1780 402 C S . T S .  71 [effective 23 Jun 19611 
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seabed where there already existed many claims of national 
Jurisdiction since the territorial scope of the trehty includes the 
continental shelf.' " It w a ~  also feared that access to installations 
m u i d  prove impractml in view of the growing number of 
scientific and commercial uses of the seabed."' Immense technical 
problems were anticipated in prmiding unqualified entry to an 
installation for an observer under conditmns of extreme depth 
and pressure.l'? Probably there was concern a160 that access 
would compromise the security of miiitaiy installations:" Since 
the United States draft  banned only nuclear and other weapons 
of mass destruction and their associated equipment emplanted or 
emplaced on the seabed, a wide range of military installations 
remain permitted by the treaty which the United States would 
not want exposed to foreign eyes. 

The United States argued that observation could provide ef- 
fectlve verification because the construction and maintenance 
of a substantial installation adequate to house a complex missile 
would require extensive actic-ity unlikely ta escape the notice of 
other maritime powers:.' Once attention v a s  attracted to the 
particular installation, observers could look for B number of 
telltale Signs of nuclear i$--eapans--such as hatches through which 
the weapon could be launched, sophisticated communications 
systems, or large elements detachable for maintenance or con- 
taining airlacks fo r  entry of maintenance personnel.'.. As as- 
surance for the integrity of this observation system, the United 
States promised that if i t  ahauld request consultations i t  dld 
not propose to let them drop "until its questions were satisfactor- 
rly resolved.'' - 

[hereinafter c i t e d  8 s  I~TARCIIC TREATY] precludes anything ~n the Treaty. 
01 an) action or activities vhile the Treaty I S  I" farce, from ~uppar t lng  
or pwudic ing  any national e l a m  or any recognition or nonreeognltlon of 
such B elaim Lacking the disclaimer Ciause, It could be argued tha t  an ob- 
lha r lon  to permit free aeeesa to an inJtsl ist im UBP meomistent u i th  the 
concept of aoverelgnty and prejudiced the national c l a m  to the ares on 

- 

" 'Statement of C.S. Representative, Bupro note 133, a t  522; the same 
itatemem 1% all0 pirmied In D O N  D a t  213, 216-17. 

,I( 

"Ststement of Hon. Paul C. Wsmke, Aast. Secretary of Defense. 
Internatlonal Security ARarrs. 29 Yo! 

1969. D ox D a t  216. 

D 216-217. 
' I d .  

1967.  S NEARIVCS 111 at 36 
"s ta tement  of 16 >ray 1969. n OS n B E  2 0 6 - 0 i .  22 xai 
"Ststement of U s. Representatme. supra note 133, a t  522, a160 BT D OK 
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The operative paragiaph of the verification article in the 
joint draft  of 7 October 1969 declared that parties had "the right 

" of other parties "if these actirities raise 
doubts". but "without interfering with such activities or other- 
mise infringing l ights iecognized under international law, in- 
cluding the freedoms of the high seas ' '  - Verification procedures 
were not detailed. but it was assumed that obserratian vould be 
the method rather than access I , Despite t hen  initial adrocacy of 
verification through reciprocal access. the Soriet Union agreed 
that this joint article i n sued  effective venficanon ' The other 
members of the E S D C  v e i e  hardel to persuade. The result 
ir-as extensive modification of the >erification article, but obser- 
ration remained the pr imaiy method. Inspection was permitted 
only after consultation with and receiving the consent of the 
party iesiionaible far the suspicious acti\-ity.>#. 

Whethei these verification procedures n i l 1  be adequate to 
maintain the confidence of the parties in their effectiveness can 
only be determined n t h  experience. If this t ieair  enters into 
force. it will be a significant step 111 arms control even though 
I t  merely forestalls B porsible future system of armaments rather 
than controlling an existing system. But if a state feels compelled 
to withdraw from the treaty because of feair  of nolation by 

art. I I I ,  DLP'T STATE BLLL 368 ( 3  iiav 19601 

' starcmen: On 7 net .  1969, D OX D at ii:. 

'Statement of  E S. Representative to Conference of ri.e Camniirree on 

*"See text ~eeanipanying note 118 fo r  B mmnar) of the ver:ficafm 
major  crlticlrml adranced agamsl the Jomt  

draf t  verificat.an BIT iheafion could not be effective without close 
physics1 inspection m also applied to the orig.nal U S .  draft .  

Statement of Canadian Repreientaflw on 5 Oer 1569 D ox D ;83: btaremenr 
of S a e d  rh Repie-entatire on 16 O e t  1968. D o h  D 150 On 5 Oef 1969 t r o  
days after the j o i n t  r S.S R.-L.S draf t  u.83 presented t o  ENDC. Canada 
offered B detailed rerlfiestian article which provided fa r  these problems The 
i,erlheatlon article in the prerent meats appears to be a eampramiie berween 
the jomt draf t  article and the Canadian proposal. Inspection is  not an 
arrvred right.  but It 13 ~pecif ical ly mentioned ~n such B context tha t  refusal 
uavld be dimcult for anbone bu t  a party eullti o 
p r m w a n  musr be made 10 tha t  those states lackmg 
eapabilit) could participate I" the verifieatm p m  
particular!) applied to the m i i n a l  Soviet d raf t  uh ic  
on reciprocit i  S t a t emen t  of Canadian Regreientatirr 
3 i E - 7 9 ,  rtalement of Canadian Represenratlie on 9 O c i  1965. m p r u ,  state- 
ment of Sued,rh Representative, ( u p l ' n .  I n  the final article the superpowers 
do n o t  prom i e  t o  a36i.f any orhei party r h o  iequeits B J J I J ~ S ~ C ~  every t m e  
some a c f ~ i l t y  arouses ~usppician. but the treat)  does ~peeiheally permlf full 
01 partla.  assistance on  i e r i f i ca l~on ,  and proiidea thar any part)  request- 
ing can participate in the verification pmeedingr  
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another party,'#' the resulting increase in norld tension would 
far ou twigh t  the possible relaxation from the treaty entering 
into farce. Such a momentous step would hopefully be made 
onl, after a full and careful revieiv of evidence that could per- 
suade most other nations as xv-ell of the necessity of the with- 
drawal. The question uhich cannot be answered without bath 
technical knoivledge and experience is whether observation alone 
can provide evidence of this calibre. 

V. THE COXVENTION ON THE IXTERNATIOSAL 

The Umted States-proposed Draft  United Nations Canuen- 
tion on the International Seabed Area offers a comprehensive 
legal regime for the exploitation of the natural resources of the 
seabed and subsoil. Though primarily concerned with the de- 
velopment of the seabed's natural  resource^, the draft  also has 
implications for military use of the seabed and deep sea. 

The Convention establishes an  International Seabed Area com- 
prising "all areas of the aeabed and subsoil of the high seas sea- 
ward of the 200 meter isobath adjacent to the coast of continents 
and islands" which is declared ta be "the common heritage af 
all mankind." I" Some of the other basic principles outlined in 
Chapter I of the Convention a re :  

SEABED AREA 

Arfieie 2 
1. No State may claim or exereire sovereignty or sovereign 

rights over any p a r t  of the Inrernatianal Seabed Area or Its 

2.  No State haa, nor ~mas  It ~equire ,  any right, title, DI I". 
terert in the Inrernstional Seabed Area OT its remurces except 8 s  

provided ir. this Camenfmn. 
Article 3 

The Inrernarianal Seabed Area shall be oper t o  use by all 
Starer, without discrimination, except 8 8  afherwse provlded ~n this 
C0n"e"tl"n 

Artlele 4 

re3ourcer. 

The International Seabed Ares shall be m e w e d  e x c l u ~ i ~ ~ l y  
far peaceful pYrpasei. 

" Withdrawal 1s permmed under art. VI11 "pan three monrhr advance no- 
tice LO the other partm and the UN Security Couned aceompanled b) a 
rfatement "of the ertraardmars event8 II eonalders to have Jeapardlzed It6 
"Ypreme interests? 

'"'A summary of the p r n v m o n ~  1% at  63 DEP'T STATE BULL 213 (1970) 
The complete text may be found at INTERIOR COMM..  pt 3,  at 71. 
"' ISA CONY., art 1 
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Ar:lele 5 
1. The In te rna~ona!  Seahed Resource Authorits  &hall  UP^ lev- 

enues i f  derires f rom the ~xp lo ra f ion  and explo-tatmn of -he mineral 
r e ~ o u r c e ?  of the I i f e r i s f i ~ n a l  Seabed Area for r h e  benefit of 851 

mankma. pa~rlculnrls to promote the economic sdraneemcnt of 
developing Starer Parties t o  this Conientmn. i rrespec t~w of their 
geographic I O ~ Q I I D ~  

Article 6 

Article 7 
AI: a e t w ' i e s  ,r  the marine env : ronnmt  shall be emduered 

xifh rea%onaole regard f o r  explaration and ~ ~ p l o i f a f l o n  af the 
rstural re?ourcei of the 1nterna:ioial Seaned Ares.  

The margin from the 200 meter irabath beginning the Inter- 
national Seabed Area [heremafter referred to  as ISAI seaivard 
to  a line to he negotiated on the continental n s e  is declared to be 
the International Tiusteeship Area [hereinafter referred to as 
ITA] ovei which the Trustee Part>- (the coastal state) is given 
special rights and powers to control the exploration and exploita- 
tion of the natural resources."' The remainder of the ISA comes 
under the jurisdiction of the International Seabed Resource Au- 
thority ' [hereinafter referred to as ISRA]. a complex inter- 
national agency xhose structure is obviously designed to allow 
tremendous functional growth. 

The principal organs of the ISRA are the Assembly, the 
Council, the Tiihunal. and three Commissions All contracting 
parties are members of the Assembly, each having one ro te.  j' The 

" I d . ,  ar t s  26-3n 
' I d  ar t s  31-65 
" I d . ,  ar t .  34. 

Article 36 
The power3 and duties of the Assembly shah be t o .  

8. Elect ntr President and other officeis.  
h Elect the memberr of the Counci l  in accordance with Articre 3 6 ,  
c Determine i t s  rules af procedure and ennsbture iveh rubsrdisry 

d.  Require the submission of reports f rom rhe Council .  
e. Take action on m y  mat te r  referred t o  It b y  the Cauncll .  
f .  Approve proposed budgers far the lu thor i tp .  01 return them 

g. A p p r m a  pmpoialr  by t h e  Council fa r  chanEes in the iilioesrion 

orgsns 8 3  I t  considers inecesaarg or desirable, 

t o  the Council fo r  reconsrderaiion and resubmiasion: 
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Council 1s composed of twenty-four states divided into t v o  groups, 
a permanent group of the six most industrially advanced con- 
tracting parties and a rotating group of eighteen contracting 
parties. Decismns by the Concil require a majority vote of each 
proup.”’- The Tribunal 1s composed of fire, seven, or nine in- 

of the net income of the Authority u i th in  the limits prescribed in Appendlx 
D. or  retuin them to the Council fa r  recanmderatian and re iubmirmn;  

h Conilder ani- matter w f h m  the scape af this Convention and 
make recommendations t o  the Council or Contractin. Parties BE apprapnate :  

I .  Delegate such of i t $  powers as i t  deems n e c e ~ ~ a l y  or  derlrable 
to the Council and revoke or modify rveh delesation s t  m y  time. 

I Conalder proposals far amendments of chis Conwntian i n  aeeard- 
ance with Article -6 

“ . I d . .  ar t? .  36 & 38 
. ~ ~ t ~ ~ i ~  do 
The power% and dotiea a i  the Cauneil shall be ta 

a. Submit a n n ~ a l  reports t o  the Contracting Par t ies ,  
b. Carry out the duties ipeeified ~n this Coni,ent!an and an? duties 

delegated t o  It by the AJJembiy, 
C. Determine I ~ J  rules of procedure; 
d Appmnt and supenme the Cammidlians provided fo r  !n this 

Chapter,  establish procedure3 for the coordination of their  act 
determine the terms of office of their  members; 

e Establish ather subsidiary organs, as may be n o m e 8 ~ ( y  OT de- 
sirable, and define their  duties:  

f .  Appoint the Sacretar)-General af the Authority and establish 
g ~ n e r a l  guidelines fa r  the appointment of such other personnel as may be 
neeerrary: 

E. Submit proposed budgets t o  the Assembly for  i ts  approval, and 
sup~rv i se  their  execution; 

h. Submit p~opaea ls  to the Assembly for changes in the alloestion 
of the net income of the Authority within the limits prescribed in Ap- 
pendix B : 

1 Adopt and amend Ruler and Recommended Practices in BC- 
eordsnee u i t h  Chapter V. upon the recommendation of the Ruiia and Ret. 
ommended Practices Commissmn, 

1. Issue emergency a r d m  at  the request of any Contracting Party. 
to preuenf S ~ P I O U I  harm to the marine eni,ironment ariamg out of m y  ex- 
plaratlon or exploitation setlvity and communicate them immediately to 
llcenbeer, and Authorizing or Spanraring Parties,  BQ approprmte: 

k Establish a fund to provide emwgeney relief and assistance m 
the w e n t  of a diaasfer to rhe marine enr imnmtnt  resulting f rom exploits- 
m n  or DXplYlratlOn aetlri t les:  

I .  Establish procedures far coord ina tm bsfween the International 
Seabed Resource Authority, and the United Nations, its specmimed ageneles 
and other lnternSfiona1 or regional organizatianr concerned with the marine 
en i> ronmen t :  

m Establish or mpport aveh in te rna tma1 01 r e g m a 1  center?, 
thraveh or in cooperation with other internatrunal and ~ g m a l  organlza- 
t i o m  a% m a l  be apprapnate  to proro te  study and reaearch of the natural  
re~nurees of the seabed and t o  train nationals of any Contracting Psrty ID 

related science and the technology of the exploration and exploitstion, takin# 
into aeeaunt the special needs of developing States P a r t ~ n  to t h x  Conven- 
t,”” 

n. Authorize and ~ p p r a v e  agreements with a Trustee Party,  pur- 
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dependent judges, and 1s empowered to decide disputes and 
render advisory opinions.>8~ The three commissions are a. Rules 
and Recommended Practices an Operations Com- 
mission,'-Y and an International Seabed Boundarl- Review Com- 
mission.'.' In addition, there i s  a Secretariat. 

Several questions arise concerning this d ra f t  and its possible 
impact upon military uses of the seabed area. The most crucial 
question, the meaning of the ieservatian a i  the seabed for "peace- 
ful purposes", 1s reserved for a separate chapter. My earlier 
discussion concluded that other states were legally limited In 
their militaiy activities on a coastal state's continental ahelf. 
However, the outer limit of the legal continental shelf was 
uncertain because o i  the raguenese of the adjacency and ex- 
plaitability criteria.'. The ISA starts a t  the 200 mete? isabath > ' 
and does not recognize any claims of sovereignty, or an) right, 
title or interest in the seabed or its resources beyond that point 
except ad  provided in the Convention.: ' 

Let us examine briefly the ITA before turning to the ISA 
as a whole. The trustee party lacks sovereignty over the ITA. 
Besides the declarations of Article 2 that no claims of aovereignty 
will be recognized oceannard of the 200 meter mba th ,  article 21 

manf to .4rricle 29, vnder which the International Resource Authority will 
perform some or a l l  of the Tiuitee Party's functions 

8 .  Issue licenses fo r  seabed mineral exploration and e x p l o l t a t m ~ .  
except in the International Trusteeship Area:  

b Superiise the operations of l i e e n ~ e e ~  in eooperatm i r n i  the 
Trustee or  Sponsoring P a r t i ,  as appropriate, but shall not itself engage i n  
expiorallon Or expimtation: 

c Perform such functions with respect to disputes between Can- 
trading Parties as are dpecified ~n Seetian E of this Chapter.  

d. Initiate proceedings pursuant to Section E of this Chapter for  
alleged violation% of this Convention, ineludmp bu t  not limited ta proceed- 

e Arrange f o r  and ~ e v i e ~  the col lect ion of mternabonal f e e <  and 
ather f a rms  of payment. 

f Arianee fo r  the collection and dib%emmatmr. of infarmstian 
relatinp t o  licensed operafioni.  

g. Supervire the performance of the function3 of the Authority 
pursuant ro any agreement betaeen B Trustee Par ty  and the Authority 
under Article 29, 

h Issue deep drilling perm? 

'"PS for reioiatlo" o r  "Spensian "f hcense., 

ISA C m b . .  art 1. para 2. 
i d ,  art 2.  
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specifies that  "Except 8s specifirally provided for in this Chapter, 
the coastal State shall hare no greater rights in  the ITA off 
Its coast than any other contracting Party." The coastal state 
i s  glven only those responsibilities and powers directly related to 
the exploration and exploitation of the ITA's natural resources.'.' 
The coastal state must cooperate with the Operations Com- 
mission in supervmion of its licensees," and is bound by Ap- 
pendices A and C to the Convention in the general Scope of the 
terms and procedures it can set in its licenses to explore or 
exploit its ITA.'.. Finally, the superjacent haters  retain their 
status as high seas.'>8 

' . ' I d . ,  art. s i ,  pars  2 "with respect to exploration snd  exploitation of the 
natural  re~ouree~ of tha t  par t  of the International Trnsteeihlp Area I" 
which i t  acts as trustee for  the international community, each eoabtal State.  
subject to the pmiisiana of this Convention, shall be responsible f a r :  

a Issump, suspending and revoking mlnersl e x p l a r a t m  and ex- 

b Ertabliehmg work requirementi, provided tha t  such reqmre- 
menta shall not be l e % %  than thore apeeified m Appendix A :  

C. Ensuring that i ts  licensees comply with this Convention, and. 
if i t  deems i t  necessary. applying standards to Its licensees higher than  or 
In addition to those required under this Convention, provided such standards 

ploltatlon license%: 

p e r ~ a n a  scting on their  behalf while engaged I" exploratmn or e x p l m t ~ t m  
f .  Filing reports wit; the International Seabed Resource Authority:  
g. Collecting and transferring to the Internstianal Seabed Re: 

mume Authority all payments required by thls Conuentian: 
h. Determining the allowable catch of the Iwmg re%ources of the 

seabed and prescribing other canserration measurer regardmg them 
i. Ense tmg such lswz and reeuiatlans as are necessary t o  p h r m  

the abore functions. 
3. Detailed rules to implement this Chapter are eontamed I" Appendix C. 

Article 28: In performing the functions referred to in Article 27. the 
Truitee P s r t y  may ,  ~n Its  discretion 

8. Esfablirh the procedure8 fa r  m u m g  imnser, 
b. Decide whether B l l een~e  shall be Issued: 
e Decide to uhom B license shall be Imued, without regard to the 

DlnYisinns "9 A r h r l e  P .  .. . . . . .. .. ... . , 
d Retain [a figure be t reen  33 1 3', and 50r1 will be Inserted 

here1 of all feea and payment? required by this Conrention: 
e Collect and retain addmonal Ilcense and rental  fees to defray 

its admmstrar i re  ehpenres, and eollcet, and re tam [ a  hpure between 33 1 3 %  
and b o ' ,  ~ 1 1 1  be inserted here1 of ,  other addi tma1 fees and PqmentP  re- 
lated t~ the i ~ suanee  or retention of B license, wirh annual notification to 
the International Seabed Reaauree Authorltv of the total amount collecied. 
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The limitation on the rights of the Trustee Party, the declnra- 
tion against recognition of claims of sovereignty, and the super- 
visory powers retained by ISRA over the Trustee Party eri-  
dence an intent not to permit any evolution of the ITA into an 
extension of the cantinentai shelf. However, it is also clear that 
the leeal regime gorerninp the entire ISA is not the same as the 
high seas above Since the legality of our military actinties 1s 
largely dependent on the freedom of the high seas, the new- 
legal regime obviously calls for closer inspection. 

A reading of Articles 7 and 8 of the ISA Convention demon- 
strate that the unilateral control of interference rule of the 
Continental Shelf Convention - X  is transformed into a bilateral 
rule. Xiot only must exploration and exploitation of natural 
resources not unjustifiably interfere with other activities in the 
marine environment, those other activities must also show rea- 
sonable regard for exploration and exploitation activities This 
bilateral rule probably does 110 more than codify existing lax of 
the sea Exploration and exploitation of the seabed's natural 
resources would now be numbered among the other freedoma of 
the high sea8 "recognized bg the general principles of inter- 
national 1s.w" mentioned in Article 2 of the High Seas Canven- 
tion. They hare achieved this status both ria customary law 
and through the 1958 Continental Shelf Convention. As freedoms 
of the high seas they are entitled to the same reasonable regard 
granted to all other freedoms of the high seas by Article 2 of 
the High Seas Canrention. Military uses of the high seas and deep 
seabed would also be included w t h i n  those freedoms through 
customary international law. 

The "reasonable regard" standard sets no priority among 
users, but presumably leaves the reconciliation of competing uses 
to the peculiar facts and circumstances of the time and place 

'""The exp iora im of the emtinentsl shelf and the exploitation of its 
natural l em~rcea  must not result ~n an) oqmt r f i ab le  interference with 
navigation, fishing or the conieriation of rhe liring re~nureei of the sea, nor 
rewlt  i n  any interference i l t h  fundamental oceanographic 01 other scientific 
research earned aut with the intention of open piublieatian." CON SHELF 
CON\., art. 1, para 1. 

''Subject to Its nght  to take reasonable meawrei  for the exploration of 
the eonrinental shelf and the exploitatIan of its natural rerouree~. the coastal 
State may not impede the laying or maintenance of submarine esbles or phpe 
liner om the continental 3helf" Cox SHEW Cos!., art. 4 

howhere ~n the COY SHELF C o w  18 there an) obligation laid on the 
other U I ~ ~ P  of the high ~ e a s  Lo have a reasonable regard far the exploration 
and exploitation of the continental shelf. 

I aisume "marine environment" encompairea seabed, subsoil and 
superjaeent waters, but I have found no diseusbion of this. 
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%.here the competition arises For example, Captor mines are 
placed in B strategic underwater strait  beneath which B huge 
oil deposit is discovered. The deposit cannot be safely drilled 
so long as the mines are present. "Reasonable regard" does not 
indicate which of the competing and exclusive uses has the 
better legal right to exploit this valuable location. However, the 
the ISA Convention introduces one more consideration. Article 
4 deciares that "the International Seabed Area shall be reserved 
exclusively for peaceful purposes." The next chapter will discuss 
the meaning and application of "peaceful purposes", but assum- 
ing i t  is applicable to this situation, the oil drillers now have B 
stronger legal case. 

Looking a t  Articles 4, 7 and 8 of the ISA Convention in the 
context of a competition between military and natural resource 
exploitation interests, B vital question concern8 who has the 
power of authoritative interpretation of the treaty and author- 
itative decision of disputes under the treaty. Each sovereign 
state has the competence unilaterally to interpret its agreements 
and the obligations i t  has undertaken in those agreements.'8n A 
state may also submit to the jurisdiction of an international 
agency, court, or tribunal for an interpretation of the agree- 
ment, and can agree that the decision of such a body will be 
binding.ls' For example, Article 94 of the United Sations Charter 
states "Each Member of the United Nations undertakes to com- 
ply with the decision of the International Court of Justice in any 
case to which it is a party." An agreement to regard as binding 
the judgment of an international court merely moves the state's 
decision one step back. The sovereign state still determines which 
disputes i t  is willing to submit to such a binding judgment. 
Thus, Art. 36 of the Statute of the International Court of Justice 
declares "The jurisdiction of the Court comprises all c u e s  which 
the pah ies  refer t u  it and all matters specially provided for in 
the Charter of the United Nations or in treaties and conventions 
in force." 

The last half of Article 36 states an alternative method to 
case by case submission for conferring jurisdiction on a court; 
that  is, agreement within a treaty that a court shall have juris- 

'- !?ICDOLOUI, LASSWELL, B MILLLR, THE INTFIIPRETATIOI OF ACREFHEN~S 
*ND WORLD PUBLIC ORDER: PRIXCIPLES OF COhTEXT AND PROCEDURE 28 
11967). 

"'H*Ru. RESEARCH rn IXT'L L., D u m  C o w  ON THE LAW OF ~ E A T I E S ,  
Comment, 29 Ax. S. ITT'L L. 975-76 11835J, quoted at 14 WHITGMAF 361. 

"26 Sun. 1941, 59 Stst. 1031, T.S. 933, 3 Bevans 1153 (effective 24 Oet. 
1945) (emphasis added). 
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diction over all disputes arising under the treaty.Isi A state can 
agree in advance to waive its unilateral competence of inter- 
pretation, and submit all disputes under the treaty to B body 
with the power af authoritative decision. This appears to be the 
course taken in the ISA Convention. Article 46 of the ISA 
Convention states in part "The Tribunal shall decide all disputes 
and advise on ail questions relating to the interpretation and 
application of this Convention which haw been submitted t o  zt 
t n  nceardanee icith the provisions o f  this Cowreiition." (emphasis 
added). Article 50 states in part "Any Contracting Party irhich 
considers that another Contracting Party has failed to fulfill 
any of its obligations under the Convention may bring its com- 
plaint before the Tribunal." Finally, Article 12 stater as a basic 
principle "All disputes arising out of the interpretation or  appli- 
cation of this Convention shall be settled in accordance xc-ith 
provieions of Section E of Chapter IV." Section E af Chapter 
IV contains Articles 46-60 setting forth the powers and func- 
tions of the Tribunal. Under this language i t  does not appear 
that a separate agreement between the parties f a r  the submis- 
sion of each dispute is required before the Tribunal has jurisdic- 
tion to decide a case. Any party to the treaty can b n n g  a dispute 
under the treat? before the Tribunal whether or not the other 
party desires the case to come before the Tribunal. The reluctant 
party consents to jurisdiction when it deposits its ratification of 
the Convention, 

The only argument remaining ta the reluctant party is that 
the dispute does not involve the interpretation and application 
of the Convention. and therefore does not come within the 
jurisdiction conferred on the Tribunal by the Convention. I expect 
tha t  the Tribunal wmld find in itself sufficient authority to  
decide whether the dispute involved the interpretation or applica- 
tian of the ISA Convention:" 

,., ,, 1u. 
I" Before a Contracting Party instituter proceedings before the Trlbunal It 

shall bring the matter before the Operations Comrnlsaian. After each party 
has submimed I t s  caie and replied to Lhp other's. the Operations Cammls- 
6mn deliver3 a reasoned opinion in writ ini .  Only if the party accused of B 
violation fall. ta comply with the opinion within the period set by the Com- 
mminn or if the Commission does not e m  an a ~ i n i o n  within three months . .  
after the matter WBP brourht before It, nay the matter be brought befare 
the Tribunal. The Operations Carnrnl~sian may also deliier an aplmon on it3 
own initiative or the request of B licensee and, ~n the event the party eon- 
eerned does not comply within the terms of  the oplnion, brine a earnplaint 
before the Tribunal. 

I t  may be asked wheiher the ISRA could a c t  8 8  an inapedon  agency to 
enforce any aesbed disarmament agreement If any mgsn of ISRA were to 
do this. ~t would be the Operations Cammisaion. The Commirnion 1s reqmred 
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If B Contracting Party faile to perform the obligations incumbent 
upon i f  under a judgment rendered by the Tribunal, the other 
Party to the ease may have 1eeour6e to the Council. which shall 
d m d e  upon rneem?rs l o  be lahen t o  rwe effect to  the judgmenl. 
When appropriate.  the Couneil may decide t o  suspend temporarily, 
in whole or I" par t ,  the nght r  under this Canvention of the Party 
failing t o  perform L ~ S  obligations. . . . (emphasis added) 

ISA Convention. Art.  68 
Sanctions can be imposed to enforce the judgments of the 

Tribunal. I t  is interesting to compare the underscored language 
of the ISA Convention with the similar provision from the 
United Sations Charter for the enforcement of the judgments 
of the International Court of Justice. 

If m y  par ty  LO a care fails  to perform the obligations incumbent 
upon It under B judgment rendered by the Court, the other part>- 
may have recourse to the Seeunty coyneii, which may, If i t  deemn 
nece~aary, mske recommendatmi  or decide upon meabuIei to be 
taken to give effect to the judgment. 

United Nations Charter, a r t .  94, para 2. The discretion of the 
ISRA Council is limited to determining what sanctions should 
be applied. Unlike the United Sations Security Council, i t  lacks 
the authority to determine whether or not sanctions are neces- 
sary. 

The hypothetical given earlier assumed competing exclusive 
military and natural resource exploitation uses requiring a de- 
cision a s  to priority. Honever, the question of compliance with 
the basic principle stated in Article 4 of the ISA Convention 
could also be raised without a direct competition for a particular 
seabed location. Any military use of the seabed might furnish 
the basis for a complaint by another Contracting Party. If the 
Tribunal decided in the absence of competing uses, that there 
was no justiciable controversy, it still could render an advisory 
opinion as to the meaning of Article 4. 

Finally, because of Article 7, a dispute involving priority of 
uses could arise even if the military use did not involve the 
to have expertise in the operation of marine instsilations, and i ts  duties 
require supervision of licensees implying nome capability for  eandueting 
inspectian trips to and on the seabed. The Commission itself IS farbidden 
to engage in exploration or exploitatmn. However, nothing expressly gives 
the Operations Cammnnlon authority to inspect mili tary Instailationa. The 
question of power tc inspect mili tary instalistions would he most likely to 
arise r h e n  B complaint mvolving competing uses, m e  of which i s  military,  
IS brought before the Commmsmn. and there 1% a disputed question of fact .  
If the Operations Commiasian or some earlier deeman of the Trlbunal found 
tha t  Art.  4 was an obligation enforceable under the Convention, It might 
be inferred tha t  the Operations Commission had the autharlty to inspect 
the inatsllation In guestion ta aaaint in defprmining the facts on which to 
base Its reaaoned opinion. 
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seabed. Assume the same strategic underwater strait  with its 
ail or mineral deposit. Killer submarines are assigned to cruise 
underwater in that area to foreclose or monitor the passage by 
enemy submarines. Or, alternatively, It is a desirable area for 
surface maneuvers of the fleet. One u-nter has pointed out the 
danger to any seabed activity from passage of a ahip overhead. 
The diver cannot risk any explosive detonations, pollutlan, or 
jettisoned debris. Similarly, the ships overhead may be endanger- 
ed by the sudden rise of buoyant articles from the bottom. Safety, 
proclaimed a basic pnnciple by Article 9 of the ISA Convention, 
may eventually require control of the entire water column, from 
seabed to surface."+ 

While the military activity given above does not itself involve 
physical contact with the seabed, it would foreclose the use of the 
seabed to civilian use. In  such a situation there is again a risk 
that the Tribunal might find Article 4 relevant to assist in es- 
tablishing a priority among the competing activities. 

Hon'does the discussion above af the ISA affect the rights 
of bath the coastal state Trustee Party and other states in the 
ITA. It could be argued that the Trustee Party is free io install 
any system of sur\eillance devices, mines and fortifications It 
believes n e c e ~ ~ a r y  to defend the operations of its licensees, and 
incidently, its own security. But if Article 4 is given a sub- 
stantive interpretation approaching demilitarization (a  question 
discussed in  the next chapter), then military activity by the 
Trustee Party or anyone else nouid appear to be a violation of 
Article 4. Additionally, the coastal state 1s to hare no greater 
rights in the ITA than any other state a i t h  the exception of 
those rights granted under the Convention to a Trustee Part?. 
Defense 2s not enumerated among those rights.'"b I t  was the 
intention of the drafters that the Trustee Party should have no 

'"CRAVE-I at 23-24. If may fairly be asked how such control of The water 
column can be reconciled with the preiervatm of the status of the super- 
iscent waters as high sea& in Article 6 of the ISA Conventmn. Referring 
sgam t o  Article 2 af the High Seal Convention, ae hnd tha t  high ~ e a s  rtatvs 
merely requires tha t  those exercising the V ~ ~ ~ D U S  freedoms of the high leas 
show a reasonable regard for  athers. This pnncipie of "rearanable regard" 
i s  adopted by Arlirie 7 of the IS* Canuenlmn. Some relolutmn of eanhlcts 
between competing uses 13 stili nece i imy  I t  i s  my contention tha t  Article 
7 of the ISA Convention confers jurisdiction upon the Tnbunsi.  a% an 
orpan of ISRA. Lo decide such conflicts in accordance r i f h  the prinelple af 
"reasonable regard"  I would ala0 contend tha t  the Rules and Reearnmended 
Practices Commission has authority t o  bring before the Council rulea and 
recommended Practices concerning the resolution of auch eonhiets. 
'I ISA CONY., ar t .  2:. 
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authority other than that  delegated to it in the treaty."' Explain- 
ing the choice of the term "trustee, Elliot Richardson, Under 
Secretary of State, said: 

[Wle  were searching f a r  a wag of reeogniring a broad and 
intern.ations.1 interest on the m e  side and the opportunity to dedicate 
rewnrcea to all mankind, xhiie on the other recognizing that there 
are very r e d  and very legitimate inteieste an the part of the coastal 
states in the u . a m  aff their shores. 

The concept a i  trusteeship i s  intended to refleet B 8enw of re- 
aponiibility of the COBSTBI states toward the nations of the reit of 
the world, and prsuanr to the rules and regulations Of an inter. 
national regime. while recagnmng an the oths  hand a scope for 
their own legitimate exercise of responsibility. 

. . . . . . a  

e% B responsibility entrusted, and here 
rusted by the rest  of the world through 

the inrernatimal ~egime with respanaibilitiei, and 80, therefore, we 
w r d  in the senie that it earpied con. 
exercised for the benefits of  all man- 

kind." 
The defense interests of the coastal state within the ITA are 
recognized by granting it the discretion to decide to whom an 
exploration or exploitation license will be issued ai thout  regard 
to the nondiscrimination provision of Article 3.'lS 

Within the ITA the right of the Trustee Party coastal state 
and the right of all other states to conduct military activity on 
the seabed do not differ. The sole concession to the coastal state 
is the control of exploration and exploitation licenses, Military 
activities on both the ITA and the ISA are to  be regarded as 
another exercise of the freedam of the high seas. The crucial 
difference between the new high seas regime and the old is that  
the Tribunal may have jurisdiction to determine priorities among 
competing uses if one of the competing uses involves exploitation 
or exploration of seabed resources. 

VI.  PEACEFUL PURPOSES 

As observed arms control has frequently been an important 
consideration in the various plans advanced for 8 new seabed 
legal regime. This sentiment was embodied to differing degrees 
in Article 4 of the ISA Convention and in the various interpreta- 

jC Statement of Elliot Richardson, Under Secretary of State a t  iNTERlOR 

'"Id a t  434. 
'a 1SA Cah-v., apt. 28. 

COMM., pt 2, at 434, 414. 
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tions given to peaceful purposes by the ESDC.len The best sum- 
mary of the competing views was furnished in 1968 by the 
Chairman of the United Xations Ad Hoc Committee: 

Two approaches to the mil i tary aspects af this Item and t o  the 
concept of  exelu~we re~ervarion af the area for peaceful purposes 
became evident. One u.al tha t  peaceful use completely excluded 
all military use. The other WP tha t  a positive approach required 
the affirmation and aecepiranee of the pnnelple tha t  the area be 
used e~e lusne iy  far peaceful purpa~en and tha t  mili tars BC- 

tivmer m pursuit  of peaceful a i m s  or ~n fulfilment of peaceful 
?"tents, consrtenl w f h  the United Pa t ions  Charter and the 
obligstims of international la%?, should not be banred The general 
aim should be t o  stop the apread of  the armaments race to the 
Seabed and the ocean floor 

The United Stater has stated Its official position: 
>Ye understand tha t  the test of whether a n  a c t  
IS ahether  ir 19 consirrent with the r ii Charter and other Inter- 
national law obligations, and that accordingly such a r e ~ o l u t i o n  does 
not preclude military activities generally. 

The United States has further stated tha t  
specific limiiarion~ on certain mrlirari  activities xi11 require the 
negotiation of a detailed arms control agreement M h t a r y  ~ c f i r l f l e ~  
not precluded by svch agreement would continue t o  be conducted in 
accordance nrrth the pmclple  of freedom of the sese and exclusirely 
far peacefvl PYrporel I"' 

The second statement fallows from the first. If "peaceful pur- 
poses" permit all military activities not inconsistent with emst- 
ing international law, then only new international law in the 
form of a treat>- caii ban some otherwise legal military use of 
the seabed. 

The ENDC disagreement mer  the proper scope of the Nuclear 
Seabed Treaty may be interpreted as nothing more than a dis- 
agreement o w  the proper scope of a separate "detailed arms 
control agreement" under the U.S. formulation of peaceful pur- 
poses. Honerer, several of the nations participating in the E S D C  
probably would reject this interpretation. Many of their arm- 
ments in favor of a broader treaty were east not only ~n terms 
af its desirability, but also with the assumption that "reserving 

" ' s e e  text accompanying norei 121.28. 
'"23 U N  GAOR, Ad Hoe Committee C.Y. Doe. A AC.136'32, at 6 (23 

"' Statemenr by John R Stereman. Legal Adviser to S ta te  Dep'r 20 Aug 

'"Statement by U S .  Rep t o  K S.  Gen. A d h .  on 29 Ocf 1968, 59 DFP'T 

A " ~ .  1968) 

1968, reprinted In Seleoted .Materiale, mpro note 7, at 46-46 

STATE BULL 656 (19681. 
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the seabed exclusively for peaceful purposes" required complete 
demilitarization of the seabed.'D' 

There has been very little public discussion by the United 
States of the meaning of peaceful purposes in the context of 
Article 4 of the ISA During hearings on the Con- 
vention before a subcommittee of the Senate Committee on In- 
terior and Insular Affairs, Under Secretary of State Richardson 
did state that the ISA Convention "xv-ould not, as we visualize it, 
purport to restrict other uses", than exploitation of mineral re- 
~ources, and that any restriction on military use of the seabed 
would have to be accomplished by a separate treaty such as the 
Suclear Seabed Treaty.'PD Thus, i t  appears t ha t  the United States 
intended to incorporate its interpretation of "peaceful purposes" 
into Article 4 of the ISA Convention, 
As previously observed the Tribunal of the ISRA might be 

called upon ta interpret Article 4, and might find i t  had Jurisdic- 
tion to do so. How viable would they find the United States 
interpretation of "peaceful purposes" which permits any mili- 
t a ry  activity legal under international l a w  

The Antarctic Treaty and the Outer Space Treaty hare been 
used on both sides af the argument.". Their relevant provisions 
require : 

The Antsretie Treaty 

Article I 
1. Antarctica rhali be "sed f o r  peaceful P U ~ P O S ~ S  only. There 

aha. any meaillres Of a miiitary nature,  
t of military bares and fortifications, the 
maneuver%, as m i l  as the teit ing of any 

2. The present Treaty shall not prevent the Y B ~  of military 
personnel or equipment far scientific research or fa r  any ather peaee- 

E.@ Statement of Swedish Rep 16 Oct. 1969, Doh D 4 8 7 :  Stsiement of 
Ruirian Rep. 18 Mar 1969, D ON D 119. 

'*Neither "peaceful purpoieil" nor arms control IS mentioned in the 
Preaident's statement of 2 3  Mlar 107D announcing the U.S. seabed proposal 
Neither are they included ~n r n d e r  Secretary of S ta te  Richardson's 
statement of 2 1  May 1970. 62 DEP'T STATE BULL 7 3 1 ,  138 (1970).  Nor WBQ 
any more attention paid to ''peaceful pur~oses ' '  and aims eontrai when the 
IS* Convention was actually presented to  the r n m d  Natmns Seabed 
Committee on 3 August 1970. i i d t h e r  the statement to the UB Committee 
by U.S. Representative Christopher H. Phillips, the statement released by 
S ta te  Department Legal Adviser John R. Stevenson, nor the summary of the 
Provi3lons of the  Convention prepzred by Mr. Stevenson discuss the question. 
63 DEP'T STATE BULL 100-13 (1970). 

type Of ueapons.  

f U l  pYrpole. 

=supra note 181, a t  455. 
" 24 U.N. GAOR SUPP. 22, s t  10.20, U.K. Doc. A17622 (1060). 
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Article Y. 

of  radioactive %waste material shal l  be prohibited 

The Outer Space Treaty 
Article 111 

Statea Parties to the Treaty shall car ry  on mfirifies in the 
exploration and m e  o i  outer space. including the moan and orher 
celestial bodies. I" aceordance w t h  mternatranal  la^ ineludwp rhe 
Charter of the U n m d  Nations,  in the lnterest a i  mainrainin. ~ n -  
ternational peace and pecuiit) and promoting mternarmnsl eoopera- 
tlon and underataiding. 

Artlele I V  
Statea Parties t o  the Treats undertake not t o  place I" arblt 

around the Ear th  any  ohlecrn carrying nuelear ueapons or  any ather 
kinds of weapons a i  mass destruction, instal l  such weapons on 
eelestra! lodler or i f a ~ m n  such 'weapons m outer "pace in any other 

The moon and other celestial b o d w  ahall be used by all States 
Parties to the Treaty exclusively fo r  peaceful purporer The eatab- 
liihmenr of  mihtary bases. insrallarions and for t l f iea tms ,  the testmg 
of any rype oi  u,eaponn and the conduct of m111t8ry m s n e u ~ e r i  
on ~elebtlal  bodies shall he iarbidden The use of military pe~sonnel  
for scientific research or fo r  an)- other peaceful purpose ahall not 
be prohibited. The use of m y  equipment or faci l i ty necessary 
i a r  peaceful exploration of the moon and other celestml bodler shall 
also not be prohibited 

1. Any nuelcar explosion. I" Antarctica and the diaporal there 

m * n n e I, 

I t  could be argued that the additional languape beyond peace- 
ful purpose8 in each of these treaties constitutes the separate 
detailed agreement an arms limitation required by the United 
States interpretation Every activity mentioned in the treaty is 
banned; every activity not mentioned and othervise legal under 
international law IS permitted. That argument certainly fails. 
however, with respect to the Antarctic Treaty. Article I, para- 
eraph 1 prohibits "any measures of a military nature." The 
introduction of the ensuing list by the words "such as" mdicates 
the list 1s not exclusive but merely illustrative. The "inter alza" 
preceding the ban on military measures indicates that  unspecified 
nonmilitary measures are also prohibited if they are inconsistent 
with the use of Antarctica excIusivel5 for peaceful purposes. One 
example of an unlisted "on-military activity, which would cer- 
tainly be prohibited, would be the storage of nuclear weapons a t  
a location In Antarctica guarded by civilian employees of the 
Atomic EnerFy Commission. All of this SuggeBts that the Ant- 
arctic Treaty does not represent the detailed agreement sought 
by the United States. The language in the Treaty admits of too 
many activities not specifically mentioned in the text but which 
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would be prohibited as inconsistent n i th  the use of Antarctica 
only for peaceful purposes. 

At first glance, the Outer Space Treaty appears more com- 
patible with the United States pasition because i t  lacks the terms 
"such as" and "inter nlin" which raise such a problem in the 
Antarctic Treaty.IB' Further analysis does raise questions. Article 
111 requires the parties' activities in Outer Space to  be conducted 
"in accordance with international Ian,  including the Charter of 
the United Sations, in the interest of maintaining international 
peace and security and promoting international cooperation and 
understanding." But only the moon and other celestial bodies are 
required to be used exclusively for peaceful purposes. So such 
reservation IS announced for outer space as a whole. From this 
I infer that  "peaceful purposes" and "international iaw;' etc., 
are not one and the Same thinp "Peaceful purposes" is more 
restrictive in nature. Returning to  the sea, Polaris missiles on 
nuclear submarines are presumably designed to maintain inter- 
national peace and security r i a  deterrence, hut many of the 
nations a t  ENDC would dispute that they have a peaceful pur- 
pose. Their purpose is to maintain peace through the threat of 
destruction. Many military activities may he legal under inter- 
national law, but may not be consistent with "peaceful pur- 
poses'' unless that  term is defined so broadly as to include all 
meawres to  assist military preparedness and therefore deter- 
rence.Lsu 

In summary, "peaceful purposes" as used in the Antarctic and 
Outer Space Treaties does not Support the United States present 
interpretation of permitting any military activity otherwise 
permissible under international law However, the use of peaceful 
purposes in past treaties IS not necessarily conclusive of the 
parties Intent far Its use in t h x  treaty. Article 31 of the Vlenna 
Convention on the Lan of Treaties states, "A treaty shall be 
interpreted in goad faith ~n accordance with the ordinary mean- 

"'The U S .  Rep. ta the T.A. Seabed Comm. referred to the C.S. 
discussions leading to the Outer Space Treaty and the pmvisionr of the 
Treaty 8s precedent f a r  the T.S. interpretation of "peaceful purposer." "The 
Space Treaty carefully delineated what rpeelfie miiltary acr iv i t ie~  are 
Prohibited in order t o  ensure that the moon and other celestial b o d m  wlll be 
utilized Only for peaceful purposes. Other mllitary aetivmes are clearly not 
incompatible wirh the reservation a i  space far peaceful p u r p a ~ e r  '' 60 DEP'T 
STATE BULL 343 ( 1 9 6 9 )  

" ' I t  must also be painted aut that ac l i r l t l e~  may be conducted by militarr 
personnel using miiltsry equlpmenr and a t i l l  be consistent a i t h  peaceful pur- 
poser. Both treaties speeiResily mention aeientlfle reaearch as o m  such 
activity. Others include logist ic  f u n e t m e  and rescue m m ~ ~ n a .  
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ing to be given to the terms of the treaty m their context and in 
the light of its object and purpo~e." Article 32 permits reeoume 
to supplementary means of interpretation, including the pre- 
paratory work and the circumstances of the treat)% conclusion 
to determine the meaning If interpretation according to Article 
31 leave8 the meaning ambiguous or obscure. While the United 
States interpretation of "peaceful purposes" does not appear 
adequate, no other interpretation 1s clearly correct either. The 
meaning of "peaceful purposes" is "ambiguous or obscure", per- 
mitting the use of preparator?. work to aid interpretation. The 
United States has established a consistent stand for its inter- 
pretation of "peaceful purposes" with regard t o  the seabed. I 
assume future neeotlationi concerning this Convention wouid 
be used to build a case demonstrating the Umted States under- 
standing of this phrase. Hoa-ever, other nations are likel? to 
build just as effectire a e a ~ e  for  t hen  rival interpretations, re- 
sulting in each cancelling the other aut when the future requires 
a definitive interpretation of Article 4. 

I believe the possible interpretations of Article A's "peaceful 
purposes" are a threat to future Umted States military activity 
on the seabed and perhaps even in the superjacent waters. How 
Serious a threat depends on whether or not the ISRA Tribunal 
would find It had juisdiction over the queation But even if  
the Tribunal declined jurisdiction, Article 4 could be a serious 
diplomatic embarassment to the United States, impeding o u r  
influence within the ISRA--an arena of potentially great im- 
portance. 

VII. COSCLUSION 

The Xuclear Seabed Treaty appears to have a goad chance of 
entering into farce, thoueh it must still survive the ratification 
process. Its  language IS set. Ratification may result in some 
changes by reservations or interpretations submitted along with 
the deposited ratifications, but major disagreements will probably 
cause rejection rather than modification af the treaty. Thus, those 
questions I have raised are not so much suggestions for Improve- 
ment as predictions of future disputes 

The prospect for  the ISA Convention or a treaty resembling it 
are f a r  less certain. Even the Umted States presented it only 
as a "working paper for discussion purposes" which does "not 
neces~arily represent the definitive views of the United States 
Government." The ISA Convention 1s one af the most ambitious 
proposals for  international organization that has been presented 
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since the United Kations was founded. I t  success may vary in 
inverse proportion to its ambition. I have sought only to discuss 
it in the context of seabed military activities, which admittedly 
ignores its basic motivation of setting up a legal regime to 
facilitate the peaceful exploitation of the natural resources of 
the seabed. 

Assuming that some agreement like the ISA Convention is 
possible, what alternatives may be considered to lessen the risk 
concerning Article 4. Two areas of remedial action appear. The 
ISRA machinery, primarily the Tribunal and Council, could be 
weakened so that  under no circumstances could it interpret Arti- 
cle 4 or, alternatively, its interpretation would have no practical 
effect. To do this however, may be the equivalent of using a 
sledge hammer to swat the Ry an the procelain vase. Weakening 
the Tribunal and Council may render the ISRA ineffective in its 
area of primary concern-the exploitation of natural resources. 
Alternatively, Article 4 and its peaceful purposes reservation is 
susceptible to remedial action. Three approaches suggest them- 
selves. The most obvious is to delete Article 4. However, diplo- 
matic realities probably preclude this. As outlined in Chapters 
I and VI, arms control has been too intimately associated with 
the international organization wing of the seabed movement for  
a new seabed regime based on international organization to 
ignore it. 

Article 4 may be moved to a Preamble where i t  would join 
those other noble sentiments which may, in part, motivate a 
treaty but which would be uncomfortable for the parties if 
treated as strict legal obiigatians. A pledge could be added to 
continue negotiations towards reserving the seabed exclusively 
f a r  peaceful This alternative would be mast consistent 
with the past United States position. I t  enables a pragmatic 
approach to seabed arms control in which each different activity 
can be considered and its retention determined on the merits. 
The third approach is to retain Article 4 but to add language 
Permitting those military uses of the seabed the United States 
considers vital. This was the alternative chosen by Senator Pel1 

~ 

Such B piedse was contained m the Nuclear Seabed 'Treaty, art. 6. "The 
Parties t c  the Treaty undertake to continue negotiations in zood faith 
coneerning further measures in the field of dmrmament  for the preventm 
of arms race om the seabed, the mean Amr, and the subsoil thereof." The 
lnciuion of thia pledge resuited from B Swedish initiatwe caused by the 
limited scope of the treaty agreed to by the two ~uperpoweib. D ox D at  
486, 487. 
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in his draft  treaty.z"' The result would appear similar to the arm8 
control provisions in the Antarctic and Outer Space Treaties, 
but would likely be much less successful. In Antarctica and thus 
f a r  in outer space, there has been no great incentive for one 
power ta engage in activity which either directly violated the 
treaty or was inconsistent with its spirit. The seabed is much 
more important to the security interests of the major powers 
than Antarctica and outer space. The submarines which pass 
above the seabed and the submarine detection devices which 
monitor their passage are both vital elements in the present 
balance of power. Differences between the powers as to which 
military uses should be permitted would make any agreement 
exceptionally difficult. The rapid advance of technology opening 
new uses and rendering old ones obsolete would multiply still 
further the difficulty of reaching agreement.2oz My own pre- 

Ru. ss. "IV-Use of Seabed and Svbaoil of Ocean Space for Peaceful 
Pvrpores Only 

1 The seabed and subsoil of submarine areas of ocean space shall be 

2. The prohibitions of thm Article ahall not be construed to p w w n L  
(81 the w e  of mili tary personnel or equipment for seientiRc re- 

search or far any other peaceful PYTPOSI: 
(b l  the temporary use or stationing of  any military submarines on 

the seabed or subroil of oeesn space if weh submarines are not primarily 
designed or intended for  uae 01 stationing on the seabed or aubsari of mean 
space: 01 

( c )  the use or stationing of any device on or in the seabed OT aub- 
soil of ocean space which I &  designed and intended for purposes of submarine 
o r  W P B P O ~ ~  detection, identification. or tracking. 

3. A11 States ihsii  refrain from the implacement or installation on or 
in the aeabed 01 subsoil of  ocean space of any objects eantaininp nuelear 
weapon? or any kinds of 'eapona of msrr destruction, 01 the stationing of 
aueh weapons on 01 in the seabed 07 subsoil of  ocean space in any other 

4. All States ahall furthermore refrain from eauemg, eneauragmg, or 
In Bny way partleipating ~n the conduct of the activities described in para- 
graph 3 of thia Article 

5 .  All sfatlana, inatallatians, equipment, and sea vehicles. machines, and 
e~psu les ,  whether manned or unmanned, on the seabed or I" the subsad af 
m e a n  apace shall be open fa representatives of other States on B basis of 
reciprocity, but only with the consent of the State concerned. Such 
representatives ahali give reasonable adianee notice of a projected viait In 
order tha t  appropriate eonavltatians may be held and ?hat m a x ~ m u m  
preesutlonr may be taken ta aaiure safety and to avoid interference wlth 
mima1 operation. m the facility to be visited. All such faeilitiin shall be 
open a t  any time t o  the Ses Guard of the United Nations referred to I" 
Article VI1 of thia Declaration, subject to the control of  the Seeunty Council 

' - F a r  exampie, the 6tatus of the recently announced Captor mme pro. 
gram (see text aeeompanylng note 131 ia  unclear under Art.  IV of the Pelt 
Treaty.  The m m d  are stationed on the seabed, and B I O  not for peaceful 
PYrpanes ab tha t  term has been used an paat treaties. and are not included 

used for  pesceful purposes only. 

manner. 
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ference is the second alternative of moving Article 4 into a Pre 
amble; however, I recognize that  diplomatic pressure may require 
a stronger commitment to arms control. 

A few last words regarding the ISRA concept are in order. 
It appears that  the future uili see more limitations placed upon 
seabed military activity. As man's activity grows on the seabed, 
there will occur more frequent instances of competition for the 
same area. Confiict will be resolved in some manner, u.hether 
by negotiations between the nations in\wlved or by adjudication 
of an international organization. The old regime of freedom of 
the high seas is passing and will be no more. The question is 
not whether change should be permitted, but which change is 
most advantageous or least harmful.sYi 

The alternative to international organization appear8 to be 
the assertion of national claims to the deep seabed, a sure way 
to provoke conflict. An international registry which determines 
priority of national claims on a first recorded basis, but lacks the 
adjudicatory and policy-making powers of the ISRA, might solve 
the problem of conflicting national claims for  resource exploita- 
tion. But, it  would 1eaX.e unresolved a great many other issues- 
standards for safety, conservation of resources, pollution control, 
confiicts between resource exploitation and other uses of the sea- 
bed, and the expectations of p w r  nations expecting to finance 
their development from the seabed's re~ource8.2~'  

Whether to restrain military activity an the seabed is not the 
question. Rather the question is how the restraints will be deter- 
mined. The legal rules can be left to evolve out of the clash of 
interests in particuiar incidents, or they can be reached by 
negotiation in an international context designed to facilitate 
their reconciliation with other uses of the seabed. I believe the 
within the list of apeerfie military activities permitted. However, the mines 
do not contain nuclear w e ~ p o n s .  

*' The various slteinative8 for B new legal regime are svceinetiy and ably 
described with their  advantages and disadvantages i n  B statement of Francis 
T. Christy, Jr.. before the Senate Foreign Relations Comm. Mr. Christ3 sees 
the alternstivea as (1) the division of the sea floor among coastal nafionn; 
(2) the Bppl iea tm of the law of the discovering nation; (31 an mternatmnai 
reglstry office to decide priority on a. first to register basis: (4) an 
international authority. S. HEIRI~CS 111, at  5 6 .  An anai>Bm of several of 
the different proposals f a r  an international authority IS presented I" 
Brooks, Intenuriiand O~gunrralian far Hydrospace, THE LAW OF THE SEA: 
IImRh-*T10s~~ RULE8 AND ORD*NIZI(TION m~ THE SEA 371 (1968). 

'*While introducing the Mslteae Proposal to the General Assembly in 
1967, Ambassador Pardo estimated tha t  If an international agency %ere 
created in 1070. by 1976 the seems rhauid receive s n n ~ s l  gross revenues 
of $6 bilimn. After pasment af expensea, there would he $6 b i l l m  left  t o  
aid the development of poor countries. 
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latter offers the best chance for peace. My criticisms of the ISA 
Convention are not a rejection of international organizational reg- 
ulation af the seabed. Rather they reflect a hope that the Conren- 
tion can be restructured to better protect legitimate United 
States security interests. 



COMMENTS 
INSPECTIONSY 

By Major  Dennis R. Hunt** 

A h ,  yes, those Saturday momzng inspections. Shoes 
polished, socks and shorts and shaving g e a r  arranged 
properly  iR footlockers, and then the long wait f o r  the 
inspectton and then for the review before some general 
011 othe,. W e  %,ell knew the Teasom for  the wait. The 
general says 11 o'clock; the colonel says I O ,  fearing tardi- 
ness; the major says 9 ior the same reasan; the captain, 
8 ;  the lieutenant, 7. And at 10:SO three priwates fall on 
their faces from eshaustion and hunger, and the gnats 
8wnrm in the heat of the day, and af ter  it's all over, %hat 
haue you got? Three-point-t%o beer at the enlisted men's 
club and another week shot. Editorial: Tkat Old A r m y  of 
Ours, Chicago Dai ly  Y e w s ,  Oct. 19, 2970, at 10. col. 1 .  

The soldier's dislike for inspections may be exceeded by the 
military lawyer's dismay s t  the question of whether evidence 
from such inspections is admissible in  courts-martial. Long a 
troublesome and uncertain facet of the military law of search and 
seizure, inspections hare  received increasing attention in civilian 
courts, and military appellate decisions frequently invoke the 
muse of civilian case law' A comparison of the civilian and mili- 
tary law of inspections is the subject of this paper. 

I. I S  CIVILIAN COURTS 

Presently civilian case law seems to distinguish three cate- 
gories of inspection intrusions: home inspections, inspections 
within governmental facilities, and business or commercial in- 
spections. Recent litigation concerning home inspections began 

*Thlr pawr  U.BI ivnften \\bile the author UBI a studelit st Northwestern 
La>, School. The c p m m s  and ~ o n e l u e m n ~  presented herein m e  those of the 
author and do not n e e e ~ ~ a r l l v  remesent the views of The Judee Advocate . .  
General's School or any other governmental aiency 

^*JAGC. U S .  Army:  C.S. Army Judiciary, Frankfurt. Germany: B.S., 
1961. Sorrhweitern University: LL.B., Harvsrd Lsu School, 1964: LL.M., 
Yorthaerfein Law School. 1971, member of t he  Bar of the State of llllnols 
and admitted t o  practice before the United Stater Court of Mlllitery Appeals. 

' S e e .  e g .  Cnited States v ,  Welch, 19 U.S.C.M.A. 134, 41 C.M.R. 134 (1969) 
(cit ing Camara v. Municipal Court, 387 U.S. 123 (1967),  and See 9. Seattle, 
387 U s .  541 (1967) ) ,  United Stares 9, Kanmererak, 16 U.S.C.M.A. 594. 37 
CM R 214 11967) (cit ing Frank Y Maryland, 369 U.S. 360 11859)). 
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in 1950 with Dlstrict of Columbia v. Litt1e.l a legal fracas result- 
ing from a Washington householder's refusal to unlock her door 
for a warrantless city health inspector.' Mrs. Little's misde- 
meanor conviction under an ordinance penalizing obstruction of 
health inspections wa8 overturned in B vituperative opinion by 
Judge Prettyman of the Court of Appeals. Reasoning that the 
fourth amendment protection af privacy exists regardless of the 
non-prosecutorial purposes of a public health inspector's intru- 
sion into a home, the court concluded that an ordinary search 
warrant was required to legitimate a health inspection of a 
nan-consenting home owner's premises and a punishment for the 
owner's refusal: "To say that a man suspected of crime has a 
right to protection against search of his home without a war- 
rant, but that  a man not suspected of crime has no such pro- 
tection is a fantastic absurdity." ' 

Fantastic or not, Little was eclipsed in 1959 by Frank v. Mary- 
land: by a bare majority of the Supreme Court. In Frank, neigh- 
bors' complaints and his personal observations caused a Baltimore 
health inspector to request admission without warrant, as per- 
mitted in city law.' Defendant refused admittance and was fined 
$20 in police court. Mr. Justice Frankfurter, tracing the substan- 
tial history of warrantless public health inspections and the 
fourth amendment, concluded that the latter provided both a right 
of privacy and, more importantly, protection against unauthorized 
entries aimed a t  securing incriminating evidence. In Frankfurter's 
view, the latter was only peripherally involved since the requested 
admission was not to gather evidence for a criminal prosecution 
but to determine if the health code was violated and to initiate 

' l is  F Zd 13 I D  C. Cir. 19501 
' T h e  mspeetar songhi t o  vie- the interior of rhe haure because of neigh- 

bors' complaints thsr the O C C U D ~ C P  disdained m e  of the u i i e r  faeilnies and 
alloaed garbage accumulation. 

"'The n g h t  of the people to be ieeure in their  persons. houses, papers,  and 
effects. against  unreasonable aearehes and seizure%. shall not be wolated, and 
no Warrant8 shall issue, but upon probable cause, supported by Oath or 
smrmatian,  and particularly describing the place to be searched. and the 
persons or things t o  be seized '' U.S. COSST. amend. IV  

*District  of Columbia P. Little. 1 3  F Id  13, 17. 
' 3 5 9  U.S 360 (1959) 
' T h e  Baltimore City Code required tha t  dwellingr be kept dean and free 

of vermin. "Thenever the Commlsrloner of Health shall have cause to 
mipeet tha t  B nuisance ehists in m y  house, cellar or enelosuie, he ma) 
demand entry rherein in the das time, and if the owner OT occupier shall 
refuse or delay to open the same and admit a free examination, he ahall 
forfeit  and pay far every such refusal the m m  of Twenty Dollars'' 
B A L T I M O ~  C r m  CODE, 5 120, Art.  12. Upon detectron of a n u ~ ~ a n e e ,  the 
Comminsianer of Health %ad authorized t o  serve the occupant w t h  a nollce 
!a abate,  and failure ta comply could result in criminal pmaeeutlan. 
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remedies through "on-criminal processes.' Citing an urgent need 
in public health for "preventive inspections", the Court reasoned 
that  the sacrifice of privacy to warrantless health searches was 
legitimate under the provisions of the Baltimore law. 

The Frank "no warrant" rule was repudiated by the Supreme 
Court eight years later in Camana v. Municipal Court.s In Camara 
the defendant sought a writ of prohibition while waiting trial 
on a charge of refusing a city building inspector access to his 
residence.'i Mr. Justice White wrote for the majority that  Frank 
was overruled insofar a8 it approved non-consensual inspections 
of private dwellings without a search warrant. Answering the 
Frank argument that  such intrusions corroded only the peri- 
pheral fourth amendment pri\,acy right and not the central self- 
incrimination right, the Court found that  the amendment's pro- 
tection of privacy is as important as its protection from 
unauthorized quests for criminal evidence, and that criminal 
self proteetion is a t  stake at  any rate since violations diacovered 
by "inspection" can lead to criminal prosecution. The Court 
was particularly apprehensive of placing the home ownerk privacy 
a t  the discretion of the warrantless field enforcement official- 
rather than the disinterested magistrate. Concluding that  a 
warrant was required for non-consensual home inspections, the 
Court described the nature of the administrative warrant pro- 
cess: 

There i8 unanimous agreement among those most familiar with 
this field that the only eReetive way to seek u n i ~ e r s a l  compliance 
with the minimum standards required by municipal codes is through 
rovtine permdie inspections of ail structures. It i6 here that the 
PTobable came debate is foeuied. for the s.eeno~'s decision t o  conduct 
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ditions in the ares as B whole, not on ita knowledge of conditions 
~n each particular building..  . . ' I  

[ I l t  i s  obvious that "probable came'' to issue a warrant to inspect 
must emat i i  res~anable legislatire or administrative standards for 
eanductlng an area inspection are earished with respect t o  a par-  
t icYiBT daeiling. Such atandaide. which will vary wulth the mumelpal 
program being enforced. may he based "pan the pap.sage of time, 
the nature of the building ie.g., a multi-family apartment house). 
or the condition of the entire area. but w i i  not necessarily depend 
upon speeifie knowledge of the condition of the p a r f i c ~ l s r  duelling." 

The Supreme Court contemplated that such a diminished war- 
rant would be necessarr onl) on the occasion of a hame o w ~ e r ' s  
refusal to consent to Inspection. 

Recently Camnm's diminished warrant requirement for home 
inspections was restricted by a 6 3  Supreme Court opinion in 
Wuman v. James." a decision examinmg the New York require- 
ment that the householder allow initial and periodic hame in- 
spections by a caseworker in order to qualify for assistance under 
the federal Aid to Families with Dependant Children program 
Recognizing that the caseworker was obliged by law to report 
child neglect or fraud of the welfare program found during such 
visits, !dr. Justice Biackmun nevertheless wrote far the major- 
ity that the intruaiana were not searches in fourth amendment 
terms because their purpose was rehabilitative and the home 
owner's refusal ta allow inspection was no crime." Even if the 
intrusion were categorized as a search, the majority found that 
the caseworker's impection of the hame was "reasonable" ~n the 
fourth amendment Sense because the intrusion w , s  motivated by 
a benevolent interest in the child, because the public is entitled 
to  assurance that its funds are properly used, because the visit 
was unobtrusive and "friendly", because there was no other way 
to acquire the necessary information," and finally: 

camara P Mlunlclpal C""1t. 387 U.8 a s ,  535-36 1,967) 
I d  at 538 

' 400 I S  309 (1971). wi'g James 1 Goidbery, 303 € Supp. 935 iS.D Y Y 
19691 

3111 Justice White. otheruire concurring 
himself irani  the w e i i  that the camioiker '  
0 . S  a i  326 

. . I i  B sfarute made her refusai [ 
~ n s p e c r m ]  B criminal offenae. and if this esse w e i e  one c m c e m n ~  her 

er tha t  statute C e n o r n  , a d d  have conceivable pertin- 

durtice l larrhail  I" his diisentinp opinion ( I d .  st 342) and the 
I O U  IJmnws r Gofibrrg. 303 F. Supp. 838.  943-44) concluded 

tha t  the deaired information could be ohtamed without a home n n t r u ~ n .  
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The home visit i s  not a enminsl investigation, doer not equate 
with criminal investigation, and despite the announced fears  of 
Ilrs. James , , ia not ~n aid of any erimmal proceeding. If the 
viaitation serves t o  discourage misrepresentation 01 fraud, such a 
bypmduct of tha t  visit doen not impress upon the visit itself B 

dominant criminal i n v e d g a t w e  aspect. And if the  viait should. 
by chance, lead to the discovery of f raud  and a e ~ i m i n s l  prosecution 
should follow, then, even amuming tha t  the evidence discovered 
upon the home viaitation II admissible, an I S Q Y ~  upan which we ex- 
pms8 no opinion, tha t  1s B routine and expected fact  of l ife and a 
eoniequenee no greater than tha t  which neeerrarily enme3 upon any 
other discovery by B eitizen of criminsl conduct.' 

The impact of James on civilian home inspection is unclear. 
While the Court's rationale for distinguishing C a m r a  seemingly 
limits James to eases in which the defendant's complaint is 
loss of government benefits fo r  refusal to sacrifice fourth amend- 
ment rights," the James conclusion that a caseworker's intrusion 
is not a search or "unreasonable" in fourth amendment terms has 
broad sweep. One wanders if the James majority could not have 
held on Little or Camm's facts that  the building inspector's 
proposed intrusion was "not in aid of any criminal proceeding" 
and without a "dominant criminal investigative aspect". I t  seems 
disingenuous to distinguish Camara on the notion tha t  Mr. 
Camara's potential misdemeanor penalty for refusing to sacrifice 
his fourth amendment rights is any more onerous than Mrs. 
James loss of support for her child for the same reason-parti- 
cularly since the loss falls on the unerring child." But even had 
the Supreme Court required a C e m r a  warrant before refusal of 
inspection could lead to AFDC cancellarion, i t  is doubtfui that  
Mrs. James' right to privacy and freedom from intrusions for 
criminal evidence would have been significantly enhanced. fo r  
the facts possessed by the New Yark weifare authorities seem 
to satisfy the Camara criteria for a diminished warrant. Indeed, 
both the health and building inspectors in Little and Camarn 
probably had enough information to  secure a diminished war- 
,ant. In seeking to  compromise fourth amendment rights with 
the need f a r  health and safety home inspections, perhaps the 
Supreme Court in Cnmarn fashioned warrant standards so gen- 
erous as to merely require an additional p r o  forma step in 

~ 

400 U.S. sf 323. 

How CIUTIOUS char the Court  ~n t e~minat ing  child suppart  for the dames 
infant rafiansliied chat t o  reeo~nire  the mother's fourth amendment intererf~ 
,\auld elevate her npht r  over the ~nrereatr of the child. Wyman II. James, 
m n  U.S. 309, 31s 

' S e e  nore 15,aupm 
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the home inspection process without creating any more actual 
protection for privacy than existed under the Fmnk rule.*O 

A second category of civilian inspections appears in a very 
limited line of decisions from lower federal courts. These cases 
recognize an abridgement of fourth amendment protections 
when the government acts to maintain discipline and security 
within government facilities. Thus in Moore v. Student A d a m  
Committee of Troy State I'niversity,3' a civil suit for reinstate- 
ment, an Alabama Federal District Court considered the legality 
of a warrantless and non-consensual seizure by university of- 
ficials of marijuana in the plaintiff's dormitory room. The univer- 
sity authorities had learned of the presence of the contraband 
from local police. Citing the responsibility of college authorities 
to maintain an educational environment," the court denied relief, 
holding: 

[If]  . . . the eetion of t he  eollege authoriner . . . 18 neeeS~Bry in 
aid of the basic responsibility of the institution regarding discipline 
and maintenance of an "eduealional armonphere". then it will he 
presumed facially reasonable despite the f a d  that It may infringe 
to some extent on the outer bounds af the Fourth Amendment 
rights of students. 
. . . The Constitufimsi boundary line between the right of school 
authorities to search and the right of a dormitory student ta 
privacy must be based on B reasonable belief on the part of the 
college authorities that B student is using a dormitory mom for B 

purpose which i s  illegal or which would atherrise seriously interfere 
with campus diaeiplme.I"l 
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Aaauming tha t  the Fourth Amendment spplied to college disciplinary 
proceedings, the search in this ease would not be a violation of it. 
I t  LI settled law tha t  the Fourth Amendment does not prohibit 
reasonable searehea when the search i s  conducted by a wper ior  
charged with a responsibility of maintaining discipline and order 
01 Of mslntalnlng see"nty.?* 

Similarly in L'nited States v. Coles a Maine Federal District 
Court upheld a warrantless search of a trainee in  a Job Corps 
Center as "a constitutional exercise of . . . [the] authority 
. . . [of] the Administrative Officer of the , , , Center, to main- 
tain proper standards of conduct and discipline a t  the Center." 
In  L'nited States v. Donata > -  the same theory was held to justify 
a warrantless search of a federal mint worker's locker, and in 

law-is lower than  the conrtitutionally proteeted criminal law standard of 
probable cause . , ,"' id. s t  729.30, This standard f o r  mtmsion resembles 

the tests for"atop and frisk" ( w e ,  Stbron V. Sew York, 392 U.S. 40 (1968):  
Tevry V. Ohio,  392 U.S. 1 (1968)) and i a  sigmfieantly more mdividualized 
and demanding t han  rhe dminished warrant cri teria ~n Camova. 

"id. a t  730.31. Recent decisions h a w  significantly qualified the scope of 
the Moa7e holding. in Cammnweolth Y .  YeCloakey, 217 Pa. Super.  432, 272 
A.2d 271 (19701, an appeal from a convietion for possession of marihuana 
baaed upon a warrmt lesa  intrusion intc the dormtory  room by college and 
police officials, the court  reversed the  eanvietlon an fourth amendment 
grounds and reasoned tha t  Jlmre applied only to internal college disclplinarg 
proceedings. More recently, in Walkine V.  Piamlo,  9 CR. L. REP. 2139 (6th 
Cir. Apr.  27, 1971). the F i f th  Cireort examined another warranties8 dormitory 
mom search s t  Troy State University which resulted I" B conviction fa r  
marihuana posglession. Fmding the search uneonstitunonal, the court held: 
"[Tlhe University retains broad wpervisary powers which permit i t  to adapt 
the regulation [permitt ing non-con8en~ual searches of dormitory roams 
w t h o u t  B nmrrant] , , provided the regulation 18 rea imably  construed 
and limited in I ts  ~ppl ies t ion  t o  fur ther  the Universrty's function as an 
edueational inJTitUtion. The regulation cannot be construed or applied IO as to 
give consent t o  a search for evidence for  the prmary purpose of m m l n a i  
prosecution , . " Id. Maori, .MeCloskey and Wotktns may ~ o i n t l )  represent 
the proposition tha t  warranties. intrusmns into ealiege dormi toq  rooms map 
yield evidence for expulsion proceedings but not for e ~ i m i n a l  pmecutmna.  
If so, the result renembies the Cornora-fomra semantic eomproml~e: ''gov- 
ernment benefit&"-here nn edueatlon-may be withheld on the basis of 
eonstirutionaily improper "inipeetmn" evidence. but the same eridenee may 
not sustam "erlminal" pmaities.  

"302 F. Svpp 99 I K D .  Me. 1969). 
.' I d .  at 101. The COYIT observed tha t  a t  any rate,  the a d m m i a t r a t w  officer's 

m t l i l s i o n  u-auld nor faint the evidence d i e d  because he acted a i  a private 
mtlzen. not a 9  a federal  o r  state law enforcement officer. C u n o u d y  then, 
rhnvgh federal law ( 4 2  L7.S.C I 2720 (Supp IV, 1969)) gave him power 
to search and discipline Jab Carps trainees, his eremine of those powers is 
the act of a Prwate citizen. Military Isx rejects such nonsense; "oMeiaP 
searches svbjecf to the exclusionary rule may be conducted by la* enforce. 
ment agents or persons having disciplinary powers O Y ~ P  the defendant. 
United Stares 2. Rogan. 3 U.S.C.M.X. 739, 26 C.X.R. 243 (1968). 

269 F. SWP 811 ( E D  Pa. 1967. o f f d .  378 FZd 288 (3d C m  1963). 
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Cnited States v. Collins -I the search of a postal employee's jacket. 
Curiously, all four  of these decisions, in asserting a diminution 
of the fourth amendment protection within government facili- 
ties, looked to  the military law for precedent and cited Ended 
States v Grishw.2* Grishy, a decision upholding the probable 
cause search of a P a n i s  Island marine's quarters uhich was 
properly authorized by his commanding officer, IS not a precedent 
far the abridgement of fourth amendment protections In garern- 
rnent facilities-but of the amendment's application by the IS- 
suance of a warrant based on probable cause. Perhaps an aberra- 
tion, the inspections within government facilities tolerated in 
these civilian decisions exceed by fa r  the inspection intrusions 
allowed in courts-martial." 

The third cateporl- of ciriiian inspection powers, inspection 
of business property, was described by the Supreme Court in 
See v. CLty of Seattle,' decided the same day as Camara. De- 
fendant See was sentenced to a $100 fine for refusing to allow 
a warrantless fire inspector to enter his business warehouse,s' 
an area not open to the public. Rejecting the proposition that 
the fourth amendment does not protect commercial enterprise 
and property, the Court held that "the decision to enter and 
impeet will not be the product of the unrenewed discretion of 
the enforcement oficer in the field."" 

We therefore conclude tha t  admmirtrative entry,  ai ihnuf consent, 
upon the portions of commercial p ~ e m i i e i  which are not open to 
the public may ani) be compelled through prosecution or physical 
force within the framework of B r a n a n t  proeedure. We do not 
in an? was m p l )  tha t  busineir premlsea mag not reasonably 
be inspected in many mare %itumions than private homer, nor do 
we quertian rvch accepted regulatory techniques a8 licensing pro- 
g r s m i  ah ich  require inspections prior t o  operating B buirneir or 
marketing a produc t "  

" 3 4 8  F.2d 865 (2d Cir. 19681 
.' 336 F.2d 652 (4th Ci r  1964)  
' In Yoorr. Dnnoto and Coflzns the ~nspecrlan powel us? used I" direct 

support  of a criminal Investigation undertaken againit  the defendant?,  mill- 
t s ry  la_ prohibits such a "de of the m p e c t m  poiver. United State3 % 

L y g e .  1 6  U S  C \I A 486, 36 C 31 R. 458 (1965) 

" " I t  shall be the duty of the Fire Chief to Inspect and he ma) enter all 
buildings and premises, except the m m m b  of dwellings, as often a i  ma? be 
necessary for the p w p m  of ascertaining and causing t o  be corrected an? 
conditions lisble to cause fire, or any violations af the proviaions of this Title. 
and of an)- other ordinance eoneerning fire hazards." SEATTLE FIRE CODE. 

387 V.S. 5 4 1  ( 1 9 6 7 ) .  
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Responsibility f a r  interpreting and applying the See  holding 
devolved to inferior courts. Limited by its own language to in- 
trusions "upan the portions of commercial premises which are 
not open to the public", See's \%-arrant requirement has been 
discounted in c a m  where the questioned evidence was derived 
from observations made in the public salesroom of a store or 
the public portion of a private convalescent home.'# Less clear is 
the limiting import of See's holding that  the warrant is required 
for administrative entries made "without consent". Various 
courts have suggested that "consent" in this context might be 
found in a clear, intentional and unequivocai waiver,g' assent 
indicating more than acquiescence to authority,lP or a verbal ex- 
pre8Bion of assent, less demanding than the teats traditionally 
employed in the criminal law of consensual searches." Disagree- 
ment is sharp regarding the meaning of the Supreme Court's 
words in See:  "nor do we question such accepted regulatory tech- 
niques as licensing programs which require inspections prior 
to operating a business or marketing a product." Some courts 
have utilized this language to rule that  the taking of a license is 
consent ta all regulatory inspections associated with the business, 
and no warrant is thereafter required.'O However, See's im- 
primatur f a r  licensing programs extended only to required "in- 
spections prior to  operating a business", and Mr. Justice Douglas, 
dissenting in James, commented, "There is not the slightest 
hint in See that  the Government could condition a business 
iicense an the 'consent' of the licensee to the administrative 
searches ne held violated the Fourth Amendment."'L In view 
of the great spectrum of regulatory laws requiring periodic busi- 
ness inspections, the license-is-consent theory is sure to be liti- 
gated before the Supreme Court. 

With conflicting results, t w o  post-See decisions have probed 
the permissible scope of licensed business inspections. In Clark 
v. State.'? a conviction for receiving and concealing stolen prop- 
erty, the contraband was found during a search made under the 

' . rn i ted  States V .  Golden. 413 F.2d 1010 (4th Cir 19691. 
"See. Peaple Y .  Whlte, 65 Cal. Rptr.  923 (Ct App 19681 
' United States v .  Sranack Sales C o ,  387 F.2d 849 (3d Cir. 1968). 
"United States U. Kramer Grocery Co.. 418 F.2d 987 (8th Cir. 1969) 

'"United States Y .  Thrdt imart ,  429 F.Zd 1006 (9th Cir. 1970).  
" People 9. U'hire, 65 Cal. Rptr 923 (Cr.  App. 1968); Emted States 9 ,  

'-445 S.W.2d 516 (Ter. Crim. App. 1969). 

Biswell il United States, 9 C ~ M .  L. REP. 2217 (10th Cir. May 18, 1971) 

Sess~ans, 283 F. Supp. 146 ( N D .  Ga. 1968). 
"wyman Y .  ~ ~ ~ e ~ ,  400 U.S. 808, 331 11971) 
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authority of the Texas liquor regulatory scheme." In this case a 
Dallas policeman learned that the defendant liquor store operator 
had stolen propertr on his business premises. The officer went 
to the store and without court warrant pryed open the door of a 
storeroom and there discovered the stolen property. At trial, 
the policeman conceded that he had no knowledge of any violation 
of the liquor regulations a t  the store. On appeal, the court approved 
the search, finding that acceptance of the liquor license gave 
consent to any search of the premises far m y  investigative pur- 
pose. Seis- York has taken a far more restrictive view of the per- 
missible scope of an  administrative liquor inspection. In Finn's 
Lipvor Shop v. Lzpuor Authoritv 'i investigators suspected that 
the plaintiff had violated state regulations by selling booze on 
credit. The investigators were given permission to enter plaintiff's 
storeroom, and there they seized certain documents from the POC- 
kets of an anonymous jacket hanging in the room. These docu- 
ments became the source of proof of the forbidden credit trans- 
actions. Denying the validity of the search, the court commented 
an the government's theory that the intrusion into the jacket was 
authorized by the liquor regulatory scheme or plaintiffs license: 

[Allthough the hearing officer declined IO ~ u p p ~ e s s  the evidence 
he recopnized that the search ~n rhia ease far evidence far exceeded 
the scape o? the normal sdminldtrative inspection, stating that he 
was "flabbergasted that this investigator should go into property 
and search a coat. whether ~t is on a hanger or a person's back 
. . . , without permission or uifhour mior of right or si fhaut a 
search warrant."' 
l areaver ,  I t  IS  highly doubtful that an inspection of the 'premises' 
Lalloaed in the liquor ~ e g ~ l a f o r y  scheme] would include an article 
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of personal property (here, the coat)-not uaed in the eonduet of 
the business and whose ownership WYBI not known* 

Also included in  the gaggle of See interpretations, but des- 
tined to go further, was Colonnade Caterlng Corp. v. United 
States." Here "revenuers'' suspected the appellee of refilling 
liquor battles, and acting without a court warrant they asked 
permission to  search the business premises. Denied access to a 
storeroom, the agents broke through the door and inside seized 
refilled bottles. Reversing the district court's order to suppress 
the evidence, the circuit court distinguished See and Camara'a 
and held the warrantless intrusion proper because the taking 
of a license--at least in the liquor business-mnstituted consent 
to regulatory inspection.'s The Supreme Court, without denying 
this rationale, pivoted its decision '" on the question of whether 
warrantless federal liquor inspectors might break into a premises 
af ter  being refused admission. Commenting that Congress has 
very extensive power8 to regulate the liquor industry-the 
power to keep exciseable and dutiable items under observation 
and "drag" them from concealment if necessary II-the Court 
found this liquor inspection outside the See requirement that 
non-consensual entry upon closed commercial premises may only 

* I d .  a t  444-46, 
'.4lO F.2d 187 ( I d  Cir. 1968). 
"The court stressed five distinquishine features:  i l l  The Camaro and 

&re unfamiliar u i lh  the existence and scope of the inspection p&r, but 
liquor licensees well know tha t  they m e  subieet to such m t m m n s ,  (3)  The 
liquor inspection statute an narrowly foeuseb the o e ~ a m n  and purpose for 
inspection tha t  requiring B warrant would constitute no additional protection 
for Lbe licensee, I41 Revenw ~ u r ~ o s e s  reaulre ~ u r ~ r m e  vislta r h i e h  a 

through Inspections, and his very entry Inti  It and acceptance if s U i c &  
constitutes a naiver of privacy and an lmnlied eonsent to business 
inJpectlonn 

"The Secretary or his delegate may enter during buaineas haura the 
PrPmlsei (meiudmg places of atorsee) of any dealer for  the purpose af I". 
mectlng or examining any iecords 01 other documents required to be kept 
by such desier under t h x  chapter 01 regulations Issued P U T S Y B " ~  thereto 
and any distilled epirlts. wines, o r  beer kept or stored by such dealer on such 
Pr'emlses." 26 U.S.C. B 5146ibl i1564l.  "Any owner of any building or 
place, or person having the agency or alperinfendence of the same, who ~ e .  
f r i e s  to permit him to exsmine such article or articles. shall, for every such 
refusal, f o r f e i t  $500." Id .  a t  5 1342. 

Colcnnade Catering Corp ,  Ine. v United States,  391 U.S. 72 11570) 
I d .  a t  76 
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be compelied through prosecution or physical force within the 
framework of a warrant procedure." Howrer ,  construing the 
federal inspection statute's authorization very narrowly, the 
Court ruled that : "Where Congress has authorized inspection 
but made no rules governing the procedure that inspectors must 
follow the Fourth Amendment and its various restrictive 
rules apply." Because Congress had not authorized forcible 
entry without warrant in suffieientlv explicit terms, the seizure 
was held illegal. The decision implies that had Congress explicitly 
authorized it, breaking to enter without warrant would have 
been permissible. Colonnade does not answer the broader question 
of when a licensing program or special governmental interest 
may except a business unrelated to the liquor industry from 
the See warrant requirement. Treading bravely, the Arizona 
Appellate Court has held .' that a local public health inspection 
of a butcher shop fits within the Collonnade no warrant rule, 
and that when a warrantless health inspector properly de- 
mands admission, the butcher 

. . . has the option t o  refvse to admit the inspector and suffer 
the penalty for such B refvrai [fine and IDPJ of businens license] 
or he can admit the inspector and be guilty of such violations OT 
infractions as t he  inspeetar msi find 

11. O N  THE b I I L I T A R Y  FROST 

The military rule regarding inspectian searches falls within 
a developed law of search and seizure--a structure substantiall>- 
similar to  that of civilian criminal law-. In  military law, as 
in civilian practice. the mast frequent counterpoise to the 
"inspection" search 16 the search authorized on a showing of 
probable cause. The poizer to make such a determination in 
military law is presently reposed in the commanding officer 
(or his delegate) having control over the place where the pro- 

' I d  
' 397 C S at 7 7  

"467 P.2d at 927.  More recently, in Biawell Y .  U n i l d  Sfatea, 0 CRXM L 
REP. 2217 (10th Cir.  Ma" 18. 15711, the federai court refused an e x ~ ~ n i i o n  

State u Phelpi, 12 Ariz App E3 167 P.2d 923 (15701 
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perty or person 1s located, For the Army, this "commanding 
officer" is usually a company commander or his superior in 
command. In the exercise of his power to authorize probable 
cause s e a r c h e s ,  the commanding officer acts substantially as a 
federal magistrate in civilian practice," and his decisions au- 
thonzing such searches are reviewed under the Same standards 
and case law that control in civilian courts."8 Unfortunately, 
this military magistrate also may order or undertake an "in- 
spection" without probable cause, and ensuing litigation may 
turn upon the question of which power he is-as exerciaing when 
certain evidence was seized. 

Any discussion of military inspections requires a brief ex- 
planation of their use.go The inspection is generally limited 
to the garrison barracks and its residents. The life style there 
is spare: most frequently a barracks 18 a long room n i th  a row 
of bunks or single beds on both sides of a central aisle. For 
his personal property, each man generally has an upright metal 
locker and a wooden footlocker, the latter often a t  the end of the 
bed next to the aisle and the former standing against the wall 
in the space between beds. Ail enlisted men live in such bar- 
racks during their initial military training. Thereafter, if cir- 
cumstances permit, married enlisted men move into private 
quarters, and a11 commissioned officers and most senior enlisted 
men similarly live in more private housinp-ali  ordinarily not  
subject to the classic form of inspection. Consequently, the  
subject of the inspection pouer is likely to be a young, unmar- 
ried enlisted man, relatively new to military life, Inspections 
are usually performed by a commissioned or non-commissioned 
officer who orders barracks occupants to open ail containers of 
personal property-lockers, footlockers, suitcases and the like. 
Because of the superior-subordinate relationship, compliance is 

' . I d .  In legislation offered by Senator Baih ,  the militsry judge would 
become aoielp ieaponiible for authorizing searches based cn probable eaune. 
S.;12i. 82d Cang., 1st Sess., B 8461b) ( m i l ) .  

United Stater V .  Hartwok, 15 T.S.C.M.A. 281, 36 C.M.R. 263 (196;). Not 
infrequently this commanding officer also directs or participates in the 
criminal investigation ~n the same ease I" which he sets  as "magistrate." 
Thin dual role is probably not eanntitutionally permissible (see Coohdge II. 
New Hampshire, 9 C R M  L. REP. 3208, 10-11. 1U.S. Jun. 21, 1871)).  
p~ommlres B flurry af mlhrary hfiealian, and swes ur~eney to the Rayh 
proposal (n. 57 supni) t o  renose search aulhorizatian reiponnibility ~n 
!military judges 

, ' S e e ,  e . 0 .  United Sfate. Y. Iloore.  18 U.S.C.M.A. 586, 4 2  C . Y . R .  188 
(1970). 

" The ensuing obseriatlonr in the text are founded on the author 's  k n o r -  
ledge of  Army prsetlees. Hopefvlly with fex- qualiheaf~cns, these views ale  
descriptive of the iliiisrion in the cther 6erv1ce1 

2.37 
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assured, and the ensuing probe into personal property cannot be 
justified as a consensual search. 

The concern of military courts adjudicating motions ta sup- 
press illegally seized evidence has been whether the inspector 
was merely conducting an inspection, or whether he was search- 
ing for criminal eridence-the latter requiring probable cause. 
The rationale for separating "searches" from "inspections" 
seem8 to turn an the Inspector's purpose. In  Cizited States v. 
Coleman b 2  the defendant and his barracks mates were ordered 
to empty their lockers and report to their unit office with their 
personal possessions. The defendant reported, but a sergeant, 
later "inspecting" the barracks to verify compliance with 
the orders, noted that appellant's footlocker was stili locked 
and apparently contained personal property. The defendant was 
called back and ordered to open the locker. A stolen electric 
razor w a s  found which resulted in  a larceny conviction. Rejeet- 
ing the argument on appeal that probable cause was required 
for this intrusion, the Army Board of Revien wrote: 

[Tlhe  facta of record .  , clearly reveal that the purpose of the ier- 
gemt's actions was not directed toward discovering evidence to he 
used in a criminal proceedings. He did not suspect thr appellant or 
m y  other person of crime when he ordered him TO open the iaeker. 
he merely wanted t o  a imre  tha t  the locker *,as unlocked, empty. 
clean. and in readiness fa r  the next trainee. The presence of a 
locked footlocker required immediate attention and sppropriste 
action before the former occupant departed the unit." 

[Wle  are convinced tha t  an inspecting sergesnr conducting B 

routine military inspection of lockers . . . with no purpoie in mind 
to aeek aut or locate a specific item a i  stolen property, 13 not 
engaged in a "searcw' m vialation of the Fourth Amendment 
gYBrB"feeJ. . . 

If an offense 18 suspected and the investigation i s  designed 
toward diemvery of evidence. no one uavid dispute the Bpphes- 
bility of the conrtitutionai guarantee% provided by the Fourrh 
Amendment . 'I 

Essentially the same te3t was applied, but with opposite result, 
by the United States Court of Military Appeals in C'nited 
States v. Lange.B' There an Air Force squadron commander told 
his executive officer to conduct monthly general inspections- 
"shakedowns"-of the unit barracks "for the health, welfare 
and morals of the individual and aim to see that his belongings 

' 32 C M.R. 522 (ABR 1962). 
Id at 523. 
I d .  at 624 
1 5 T . S . C . M . A . 4 8 6 , 3 5 C Y . R . 4 5 8 ( 1 8 6 6 ) .  
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are  clean, properly kept and maintained, uniforms are  right, and 
if there's any property in his possession that  does not belong 
there."*' The executive officer made no inspections until he 
later learned of a watch theft from a squadron member. Then 
recalling the order to conduct shakedowns, he ordered an inspec- 
tion of the billet to cheek for cleanliness, government property 
and recently &den property-and ordered that  the inspection 
begin with the individuals, including the appellant, living closest 
to the watch theft victim. Inspection of the defendant's locker 
disclosed not the watch but three wallets which had been stolen 
some months before. Reversing the conviction, the court majority 
concluded that the whole inspection was tainted because the exe- 
cutive officer's purpose n a s  to seek out  the stolen watch, and 
cited with approval the following: 

Comparing "seareh" with ''mapeetion." we find that a search IS 
made with a wev. toward discovering contraband oi other evidence 
to be used in the proaeeution of a c~imina l  action. In other rorda, 
it is  made m anticipation of prosecution. [citations omitted1 On 
the other hand. an inspection II an affieisi examination to deter. 
mine the fitness or readiness of the person, organization, or 
equipment, and, though criminal p~oeeedingg may r e w l t  from mat- 
ters uncovered thereby, It is not made with a view to any eiiminsl 
action. It may be B routine matter or ~peeial,  dictated by events, 
or any number of other things, including merely the paisage of 
time. . . . - 

Dissenting in Lenge, Chief Judge Quinn wondered whether 
the majority meant that  after an officer learned of a theft in 
his unit he nould be unable to have any inspection productive 
of admissible That question wa8 partially resolved in 
United States 17. Grace*' nhere the defendant, along with all 
other members of his unit, was subjected to a locker inspection 
"to check living conditions" and to determine whether unau- 
thorized weapons were present. Before the inspectors reached 
defendant's locker, they received information that  the defendant 
was keeping marijuana in the barracks. Severtheless, the com- 
mander ordered the search continued. The defendant's convic- 
tion followed from the discovery of marijuana in his locker. 
Distinguishing Lnnse because the inspector there sought criminal 
evidence from the outset, the court held that  the Groee inspec- 
tion was valid at  the o u t s e k v e n  though it was a quest for  
contraband weapons-because there was no specific suspicion 

-36  C.M.R. st 460. 
I d .  at  461. 

" I d .  st 463. 
" ~ ~ u . s . c . M . * . ~ ~ ~ , ~ z c . P . R . I I  ( m o i .  
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intrusion power is unlimited. On the civilian side, Frank, C a m r a  
and See also build upon the premise that  abridgement of fourth 
amendment rights is unavoidably necessary, but the argument 
and result is sharply focused in each ease by a particular statute 
and social purpose. The degree of abridgment-ranging in a 
continuum from Camam's semi-probable C B U S ~  and warrant  re- 
quirement, to See's lesa demanding warrant, to Colonmade's un- 
limited power to intrude on the liquor business-represents a 
calculation as to what is necessary in each particular law en- 
forcement problem. However, "necessity" is a rather intangible 
test on which to base an abridgement of a constitutional right, 
its resolution is not clear nor free from dispute-as in James," 
and it is easily subject to overstatement:2 What compelling 
necessity exists to abridge the fourth amendment within the 
walls of the post office or mint, as in Collins and Donato, when 
private financial institutions survive without disturbing em- 
ployees' constitutional protections? When the pious phraseology 
is swept from Moore, little remains to explain why the academic 
society requires an especial abatement of the individuai's right 
to be secure in  his person and property. If abatement of fourth 
amendment rights is unavoidably necessary for public health, 
welfare and security, how can it be that  full probable cause 
existed, merely awaiting a warrant request, in Frank, Camara, 
Clark, Colonnade, Moore and Callim? 

The military justifications from necessity arise from dif- 
ferent considerations. Historically, the military was considered 
immune to fourth amendment requirements; its application there 
is recent.:' Though the right of privacy to which the Supreme 
Court addressed itself in Cnmara presumes an arms-length so- 
ciety, the military barracks is not such a place-there is no 
Social privacy, life is communal. The basic fact of human proxi- 
mity in the military barracks adds substance to the "necessity" 
arguments which civilian law recognizes in health and safety 
matters. From the barracks resident's point of view, this physical 

. 'See .  note 16. wura 

. "The  Hsmel &ewatmna lnote l o ,  supra1 regarding the necessity of 
inspecting barracks to remove alcohol are an excellent example a i  h o e  the 
"neeesbary" may be confused with the "customary." This pre-Zumwslt 
"necensits." 19 belied by the beer diipenaer. ~ncressinglp a d e  nguew part of 
barracks life 

"Veiner, Cou7ts-hlwtzal and The Bdl of Rights,  72 HARV. L. RE\. 1 266 
(19581 ' Donpore Manual for Courta.llartlal United States 1851, p a r i  152 
and Edited St.&'.. Turks, 0 C.15.R 641 (AFBR 1963). dlth IIAVUAL F& 
COURTS-hIAmI*L UNITED STATES 1960 ( R E ~ E D  ~ I T I O C )  para 152, and 
Unltcd States u.'Dollison, 15 C.S.'C.M.A ,596.  36 C.M.R. 93'(1866). 
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proximity and its limitations on privacy suggest that  a man 
ought to have some enclave quite his own-his locker, for ex- 
ample. Contrawise, some believe that the diminution of personal 
privacy and the loss of a sense af individuality enhance the 
military elan. Except for the latter purpose, some of what is 
done under the name of impection in the military seems f a r  
from compelled by necessity. It is difficult t o  understand a h a t  
necessity is served by looking a t  someone's collection of under- 
wear and socks every Saturday morning. Inspections for military 
preparedness make a great deai more sense in Viet Nam than 
in a barracks of finance clerks a t  a stateside post. But if military 
preparedness is the real purpose of the quest is i t  really necessary 
to go through a11 an individual's personal property-uwid not 
a glance a t  his military equipment suffice? 

The second justification offered by both military and civilian 
courta for "inspection" searches founded an iess than full prob- 
able cause is that they a re  unrelated to the criminal iaur. 
Sometimes the argument takes the form of a definition of the 
word "search" or a semantic inquiry into the differences be- 
tween "search" and "inspection". Elsewhere the argument is 
that the inspettor was really not out to discover crime. This 
justification, a t  the outset. misapprehends the fourth amendment. 
The amendment does not in itself establish an exclusionary rule 
of evidence in criminal Ian but a limitation on the power of 
government to intrude. The exclusionary rule is a judicial device 
which discourages the prohibited intrusion by making its fruits 
inadmissible in criminal court:' The fourth amendment protects 
personal privacy:' Obviously, whether the intruder is "inspec- 
ting" or "searching" privacy is last. Second, these inspections are 
unavoidably part  of the criminal law and a re  designed to 
produce evidence of violations of the law. Behind ail inspection 
intrusions is B legal norm far individual conduct and usually B 

sanction a t  criminal l a x  for noncompliance. The inspection 
enforces the norm (1) by discovering actual violations and (2) 
by intruding into the privacy in which violations might occur 
and thus demonstrating to the individual that violations will 
not go undetected and unpunished. Thus, even the "preventive" 
aspect of the intrusion depends far Its effectiveness upon the 
potential af criminal punishment. The various eivilian health 
or regulatory laws inevitably include a criminal sanction for 
noncompliance. What the heaith inspector first finds eithei re. 

. 'Mapp Y.  Ohia, 316 U.S. 643 (1961). Wolf  U. Colorado, 338 U.S 25 11948) 
'Kats  9. United States. 389 US. 347 (19671. 
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suits in an immediate sanction or justifies further enforcement 
proceedings with a criminal sanction at  the end. In either event, 
what the inspector sees will be the proof of the crime. One 
commentator has suggested that evidence discovered by inspec- 
tion of residences not be admissible in a criminal action," but 
even here, in the end, enforcement depends upon contempt pra- 
ceedings for refusal to abate. On the military side, every inspee- 
tion is designed to enforce existing norms by ferreting out and 
destroying violations. Indeed, the immediate reason to intrude 
is to insure that  rules are being obeyed Each inspection is a 
search for violations of the law, and even that  Saturday morning 
military underwear inspector is looking for the man who has 
stacked his shorts contrary to regulation. 

But incredibly, in military law the question of whether in- 
spection evidence is admissible in court hinges upon the fiction 
of an intrusion free from suspicion of misconduct. Precisely 
what state of mind in the inspector will fatally taint inspection 
evidence is not clear from the few reported military inspection 
cases. In Grace the United States Court of Military Appeals 
accepted evidence from an inspection designed to uncover pro- 
secutable contraband, but there was no indication that  the in- 
spection was actuated by knowledge of specific criminal activity, 
and the evidence used against the defendant was not 'sought 
in the inspection. Similarly in Lange inspectors discovered evi- 
dence outside the defined purpose of their inspection, but the 
court excluded it because the inspection was a response to other 
reported criminal activity. If, as these eases suggest, prior 
knowledge or a report of any offense which motivates an in- 
spection will taint resulting evidence, the question becomes holc 
much knowledge or suspicion is necessary to disqualify the evi- 
dence.. Probably there is no military commander who does not, 

"Comment, Adminiatretive Inspeotians and the Fourth A m r n d m e n t A  
Rationole, 66 COLL'M. L. REV. 288 (1866).  Some courts and legislatures have 
attempted to rationdize diminution of fourth and fifth amendment righr. by 
limiting the uses which may be made in crimmal law of t he  widenee m 
discovered. See, e.8.. Byers Y.  Justice Court 71 Cai.2d 1038 458 P.2d 465 
(1965).  redd on other grounds 8 CR. L. dm 3151 (U.S. h a y  17 1971) 
( w d m a l i y  created me reatricfjons on widenee given I" eomp1ian;e with 
"hit and run'' rtatute);  ILL REV. STAT. eh. 38 S§ 8 6 1  to e,-? (1868) 
(boarding search required for aircraft passengek but ewdenee dlaeovered 
usable only I" misdemeanor pmseeution far carrying dangerous weswon 
_In amraft1 

..In United States Y. Weshenfelder, 20 U.S.C.M.A. 416, 43 C.M.R. 266 
(1571) .  the Dnited States Cour t  of Military Appeal6 accepted evidence from 
an inlpeetion of the defendant's desk in an Army office. The inspection 
motmated by speeiflc knowledge of the defendant's wrongdoing. The court's 
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without some justification, suspect that a t  least one of his en- 
listed men has marijuana in his personai property. Lange 
suggests that  such suspicions alone are enough to taint an en- 
suing inspection and disqualify it as a source af criminal 
evidence. This "tainted purpose" rule, if candidly applied, would 
make most military inspections impermissible sources of criminal 
evidence. For example, in Coleman, evidence of the contents of 
the defendant's locker might have been excluded on the theory 
the sergeant inspecting it suspected that appellant was guilty 
of failure ta obey the order t o  clear the barracks. 

As a practical matter, the "tainted purpose" rationale of 
military inspections has an almost perverse result upon the 
privacy of barracks residents and rational law enforcement. A 
"know-nothing" rule results : the less specific, justifiable cause 
a commander has f a r  intruding into the property of his trwps, 
the more productive such intrusions may become of criminal 
evidence. Conversely, the sounder his reasons for Intruding, the 
less admissible the results af the inspection. The inspection 
power does not protect the military community when the in- 
specting authority has suspicion of wrongdoing not amounting 
to probable muse-a protection available in the civilian com- 
munity through the application of C a m "  and See.  Very fre- 
quently commanders find themselves in this legal no-man's-land, 
and decide that i t  is better to seize contraband and forego action 
a t  criminal law than run the risks inherent in waiting for 
probable cause to develop. Such B course has obvious advantages: 
the necessities of the circumstance are answered, the individual's 
fourth amendment right af self protection is observed, and the 
limited sanctions of confiscation and, perhaps, mda l  opprobrium 
a re  applied. Contrariwise, the more effective sanctions of the 
criminal law are unavailable, privacy is sacrificed, and the 
criminal law proves inadequate to meet social requirements 
Finally, basing the admissibility of inspection evidence on a 
state of mind standard invites uncertainty and lack of candor." 

In sum, military and civilian lax- started from very different 
foundations and have built their legal concept of "inspection" 
in different directions. From the individual's point af view in 
the civilian community, the basic rule 1s no intrusion upon 
privacy but for  a warrant based upon probable cause, and Camarn 
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and See are minor exceptions to this rule. The exclusionary rule 
protects the fourth amendment by rendering inadmissible, 
evidence gathered by the government in vioiation of the privacy 
rule. For the individuai serviceman, military law does not 
recognize the privacy of his person or possessions, howwer, the 
exclusionary rule to some extent prohibits exploitation of this 
lack of privacy for criminal legal purposes. Thus, military crim- 
inal law partially enforces measures designed to compel obedience 
to the fourth amendment-without enforcing the amendment 
itself. From civilian mciety'b point of view, there is no right 
or power to intrude upon the individual except in narrowly 
defined circumstances. However, when such requirements are 
satisfied, then civilian criminal law, will support the intrusion. 
In military society, there is an unlimited right to intrude, but 
military criminal law may only utilize the fruits of intrusion 
if probable cause existed or the purpose of the intrusion was 
unrelated to specific Ian enforcement. In civilian law enforce- 
ment the probable cause threshold for intrusion has been breached 
by C a m r a  and See, but only with regard to particular statutory 
crimes carrying comparatively minor On the mili- 
tary side, the power to breach the probable cause standard 
cannot, in theory, be used in support of Ian enforcement-except 
by accident. 

IV. SOME IMMODEST PROPOSALS 
Because the "necessities" which justify government intrusion 

into individual privacy a re  more acute in the military environ- 
ment, the right to privacy in military law will never be 86 

pervasive as the civilian right. But having espoused the fourth 
amendment, military law ought to respond affirmatively to con- 
cepts and techniques suggested by C a m r a  and See. These deci- 
sions proffer as constitutionally desirable an inspection process 
whereby "the decision to enter and inspect will not be the 
product of the unreviewed discretion of the law enforcement 

"The diminiehed warrant requirements of Camra and See may asbume 
increasing significance in mare tradition81 criminal law areas. Camara was 
relied on in Terry 0. Ohia, 392 U.S. 1 (1968) to justify stop and frisk on 
less than full probable C B U S ~ .  I d .  at  21, 27. i n  D a n s  Y. Jliasisaippi, 894 U.S. 
721 (1969), the Supreme Court cited Camam for  the pmpmition that B 
diminished probable came finding might sustain detention for fingerprintlng. 
Id.  a t  727. The Colorado Supreme Court has m t l t v t e d  such a prov~alon 
(Colorado Rule8 Of Criminal Procedure, Rule 41.11, and the Dirtriet of 
Columbia Covrt of Appeals, citing Camara, hsa approved detention for 
lineupa on diminished probable cause. Wise 9. Murphy, 8 CR. L. REP. 2155 
(D.C. Clr. March 16, 1971). 
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officer in the field." Lo The United States Court of Military Ap- 
peds has not passed on the question of who may authorize an 
inspection, but its leading decisions concern fact situations in 
which the commanding officer has, a t  least indirectly, made 
the decision." Inferior military tribunals have affirmed inspections 
made a t  the discretion of those lower in the chain of command.i* 
While the company commander is a good deal closer to law en- 
forcement than is the civilian magistrate, his existing role as 
arbiter of probable cause suggest8 his capacity to preside Some- 
what impartially over the inspection power. For these reasons, 
the power to inspect ought to be vested in the Commanding 
officer of the place or person to be inspected.68 

The rationale of Camare and See suggest new standards for  
evaluating the admissibility of military inspection evidence. At 
the outset, there should be greater emphasis on defining the 
precise purpose of an inspection and determining the items to 
be viewed. This done, it becomes possible to discover whether 
a particular inspector is acting within the scope of the intrusion 
authorized A a  and whether the purpose of the inspection is in sup- 
port of military business. Like the previous suggestion to con- 
fine the inspection authorizing power, these standards imply a 
narrowing of the exercise of the inspection power. But if the 
power to intrude arise8 from the necessities of military life, 
then it ought to be exercised no further than those necessities 
require. Too often the military inspection power i s  exercised by 
persons who are without a particular purpose and are "just 
looking", by others whose purpose is not proper military busi- 
ness, or by those whose motive is purely ceremonial. The law 
should require better reasons than these. 

Perhaps it is paradoxical to suggest such limitations of the 

* S e e  Y. City of Seattle, 387 U.S. 541, 645 (1967). 
"United States v. Weshenfelder, 20 U.S.C.M.A. 416, 43 C.M.R. 2 i 6  (18711, 

United States v Grace. 19 U.S.C.M.A. 409, 42 C.M.R. 11 (1970): United 
States".  Lange, 15 U S . C . M . A . 4 8 6 . 3 5 C . M . R . 4 5 8  (19661. 

"United Stales h .  Barker, 36 C.M.R 779 (AFBR 18651, Enlted States 
Y. Coleman, 32 C.M R. 472 (ABR 1962). 

* T h e  Court  of Military Appeain might respond affirmahvely co such an 
aigumenf. In dicta the court  has ohnerued. "Bath the generalized and 
particularized types of searches are not t o  he confused r i t h  mnpections of 
military peraannei entering or leavmg certain areas, or  those, for exampie 
oonducied bv o romminder in furtherance of the security of hja command. 
Theae am ahoily administrative or preventive in nature and are within 
the eommandda inhevent poww8.'' United States U. Gebharr,  10 U S.C.M.A. 
606, 610, " 2 ,  28 C.M.R. 172. 176, n.2 (19591 (emphasis added).  But c f . ,  
n. 58, 'up7a. 

' -Sm e.#. ,  Fmn'a Liquor Shop. Inc. 9. State Liquor Authority. 24 K.Y.2d 
647. 249 K.E.2d 440, 301 N.Y.S.2d 3 8 4  (1869).  
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military inspection power a t  a time when civilian intrusions on 
privacy are expanding. But the latter are  a response to an increas- 
ing number of circumstances which necessitate a diminution of 
individual privacy. In the military, the necessity of unlimited 
intrusion powers has seemingly been assumed by military law. 
The time may be ahead in military courts when, on defense 
objection to "inspection evidence," that  assumption will have 
to be proved. 
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DEFAULT OF INDEFINITE QUANTITY 
TYPE SERVICE CONTRACTS* 

By Major Curtis L. Tracy" 

I. INTRODUCTION 

The United States Government contracts for a variety of 
services ranging from technical scientific studies to janitorial 
wryice. As is the case with all Government proeurement the 
type of contractual instrument employed also runs the gamut 
from cost plus award fee to firm fixed price. Each type has its 
particular use and presents problems peculiar to itself. This com- 
ment will deal with indefinite quantity contracts and generally 
will be limited to  problems relating to default termination of 
indefinite quantity contracts for services. 

The Armed Services Procurement Regulation (hereafter re- 
ferred to as ASPR) classifies an indefinite quantity contract 
under the general heading of "Indefinite Delivery Type Con- 
tracts." > ASPR further describes the indefinite quantity contract 
in this manner: * 

Thia type oi contract provides f o r  the  furnishing of an Indefinite 
quantity, within stated limit8, of specific aupplies or services, 
during B specified contract period, u i rh  deliveries ta be aehedvled 
by the timely plaeement oi ordera npon the emtrac tor  by activities 
designated either spffifieaily ~r by class. 

The indefinite quantity contract proves useful when the re 
quiring activity is unable to determine in advance the exact 
quantities that will be needed during the contract period, desires 
to limit its commitment, or does not want to limit itself during 
that  period to one source for  all of its needs of a particular 

T h i s  comment is adapted from a paper prepared a t  the George Washing- 
tan Umverslty. The Opinions and conCiuBlOna presented herem are those of 
the author and do not neee3amiiy repreJent the  v i e w  of The Judge Advocate 
General's Sehaoi or any other governmental seeney. 

. ~ ~ ; , ; r ~ ~ , " t , p ; ~ : - , ~ ~ ~ ~ ~ ~ , ~ ~ t l ~ ~ ~ d ~ ~ ~ ~ ~ ~ d ~ ~ ~ ~ ~ ~ ~ ~ , ~ ~ ~ ~ ~ ~ ~  
Cniversity of C t a h ,  L L M  , 1971, George Washington University: admitted 
t o  the Bar of Utah and admltted t o  praetlee before the US. Cour t  o i  Military 
Appeals and the U.S. Svpreme Court. 

'Armed Services Procurement Repulatlon [hereafter cited as ASPR] 
! 34W (Rev. No. 6 ,  31 Dee. 1968).  This game elassificatlon 1% used by 
the Commerce Clearing Home GOTERNMEST CONTRACTS REso~rw a t  para  

Y::,::;2;:k:2Er g:ti%?2 r ~ : ~ ~ ; ~ ~ : ~ c o : ~ ~ ~ ; w -  
' A S P R  3-409.3(a) (Rev. NO 9, 30 Apr.  1971). 
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supply or service. The Department of Defense directs that  it 
should only be used when the "item or service IS commercial or 
modified commercial in type and when B recurring need is 
anticipated." " The author recently observed the wide usage of 
this type of contract by the Department of the Army in Vietnam. 
The extensive use was partially due to the inability ~n a combat 
situation to know the needs of an activity during any yearly 
period. Further,  the indefinite quantity contract provides the 
flexibility to either switch sources or discontinue ordering from 
a source without the more involved termination for convenience 
procedure. Thus, when an Army division moves from one location 
to another the troops wil l  be able to obtain laundry services 
without interruption as the contracting B K ~ ~ C S  merely exe- 
cutes a new contract a t  the new location and ceases to order 
from the previous source. Also, uhen a division is withdrawn 
and the need for logistical support decreases orders f a r  the 
handling of supplies by stevedoring and trucking contractors 
can be decreased without breaching the contract. 

Although the indefinite quantity contract has great utility it 
also presents some unique problems. Initially, is this type of con- 
tract enforceable in any or a11 of its forms? McBride and Wachtel 
in Volume 2 Goaemment Contracts, Lalo-Administrati~e-Pro- 
eedure claim that in the case of the usual government indefinite 
quantity contract, the government may not be able to compel 
performance if the contractor, finding the arrangement na longer 
attractive, formally disavows the arrangement before receipt of 
additional orders.' This raises the issue as to the applicability of 
the standard termination for default clause used by the Govern- 
ment: Simply stated, you must have a valid contract before 
i t  can be terminated far failure of the contractor to perform. 
Even if the validity of this type of contract is assumed, the ques- 
tion arises as to whether the contract can be default terminated 
in its entirety or whether the Government is limited to a default 
termination of those orders placed by the proper requiring BC- 

t ir i ty and improperly or untimely performed or completely un- 
performed. In addition, service contracts of the indefinite quan- 
tity type present the contracting officer with close judgmental 
decisions when contemplating a default termination. Ordinarily 
the contractor does not just abandon the contract. The usual 
situation is where daily services are required and performed 

' I d .  st 3(b). 
' MCBRIDE at section 11.10. 
ASPR 7-103.11 (Rev. No. 6. 31 Dee. 1868 (Aug .  1968 clause)) .  
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but their quality is questioned. For example, the laundry is con- 
sidered by the using activity or the inspector a s  below the 
standard of cleanliness or sanitation specified in the contract. 
Further,  the contracting officer and his attorney will have to 
consider whether an immediate termination for default is 
justified under paragraph a ( i )  of the ASPR default clause or 
whether a 10-day cure notice under paragraph a ( i i )  is re- 
quired: a stated another way, whether the failure to get the red 
Mekong delta mud aut of the 9th Infantry Division troopers' socks 
is a failure to timely deliver or perform or a failure to make 
progress. 

If the contracting officer gets by hurdle 1 (validity of contract) 
and hurdle 2 (proper default termination) he is immediately 
confronted with a question of damages. The standard default 
clause a l low the Government to reprocure, making the defaulted 
contractor bear the burden of excess costs incurred when the 
Government repurchases. But the question the contracting of- 
ficer faces is whether the Government is limited to excess costs 
incurred on reprocurement of (1) only those delivery orders 
upon which the contractor was delinquent, or:  ( 2 )  on the re- 
procurement of the amount stated as estimated in the contract, 
o r :  (3) that amount specified as the "maximum", o r ;  (4) the 
actual "needs" of the Government for the period of the defaulted 
contract, o r ;  (61 some other amount. 

The remainder of this comment will treat the problems Bug- 
gested above, which may be categorized broadly as enforceability, 
application of the standard default ciause, and reprocurement 
and excess casts. The emphasis in treatment will be upon service 
contracts but the nature of the subject and state of the law 
will require broad reference to supply contracts for comparison 
and analow. 

11. ENFORCEABILITY 

A. LACK OF MUTUALITY 
That the Government has been utilizing indefinite quantity 

"Thr Oo**inm.nt " m y ,  ."b,*ct fo the Dmri.lon. of ..r.irs.h DPlox. bl *,>(l" 
notme oi dO*.ult u th* cmtr.Eur. Crm,"l* thS whole or 1"Y l l l t  Of this C m h d  
in a"? O"* Of th. Lolloi.inl: hc"m.unc* 

IO d th. Canlrzrt~r Isila u m%be deI Iwr i  of fhc mu1111>- or IO ~sriorrn Uir 
S*r"km within th. time Wemfld  h.rnn or ."l *xtsn.im therm<, or 

<liJ l i  +ha contmrur 1.11 u wriorm L l j l  Of the other iill"lllO.. d I h .  e-". 
but. Or ." 1.11. to rnlkL sm/irsl. LI u endsn8.r rrriarm.ncs a i  Ihl. L D l j f r l r f  /n 
acoor*mce W i t h  I t l  rrms,  .nd b "thm 0, t h s l  ,-o c>rwm**,mm don "m, 
such Ild"r* .+<thin 1 U d e d  e* i o  d.7. (01 lvrh ID"**Y D d e d  -I Lh. Oo"lrlEt,nv 
O e m X  may ."thd.e  fin Wllhil d*r .-e111 0, nnt/ce ,rsm the Castr.din. omse. 
. D E i l l . " l  Bush f m h r .  " id. 
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supply contracts for many years is evidenced by the case of 
Willard, Slitherlomi and Cornpanu I,. United States decided by 
the United States Supreme Court in  1923.' I t  involved a S a w  
contract for the purchase of coal "to be delivered . . . a t  
such times and in such quantities a8 may be required during 
the fiscal year ending 30 June 1917." The contract also pro- 
vided that "the contractor shall furnish and deliver any 
quantity , , , irrespective of the estimated quantities stated, 
the government not being obligated to order any specific quantity. 
. . . Deliveries to be made promptly, and . . , on call. . . ." 
The contract was held unenforeeable bemuse of a lack of 
mutuality since the Government had a unilateral right to ter- 
minate or cancel. The Court of Claims considered the same 
type of contract in 1930, cailing it a "wish, want, or will" 
contract, and also held the contrsct unenforceable. The court 
said.' 

If the contiset merely binds one party to furnish rhstever the 
other pmty may desire with respect t o  certain articles, one i s  
bound and the other as not, and no eLforceahle confi(acf reaultr. 

The court went on to make it clear it was not including re- 
quirements contracts within the classification of "wish, want or 
will" contracts. In the words of the court: 

"On the other hand. if m e  party agrees to furniah and the other 
to take whatever the latter may need or yequire for B Certain 
p u r p o ~ e  and those needs or reqwrements can be definitely ascertained, 
such B contrast k blndmg end eniurrcable. 

The holdings of the Willard and Cpdike cases have been fol- 
lowed by the Court of Claims and the Armed Services Board 
of Contract Appeals in more recent cases. In Tennessee Soap 
C o r n p m y  r. Cnited Sta%es,lL Willard was cited a8 authority to 
hold a Government contract unenforceable to the extent it had 
not yet been performed That contract obligated the Government 
to order not less than $10 worth of soap supplies. The contractor 
was obligated to make delivery a t  such times and in such 
quantities as ordered by the Government. The contractor failed 
to deliver an order for 10,000 pounds of soap and the con- 
tracting officer terminated the entire contract far default. He 
then reprocured b: a similar contract, purchased 82,360 pounds 

262 U S  439 (19231. 
'Id at 490-91. 
"Updike I .  Llnired States 39 Cf. C1. 394,  401-02 (1930) 
' I d  
' 130 ct ci 1 2  126 F supp. 139 i1054) 
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of soap under that contract and withheld the excess cost of 
$2,046.31 from the funds due the defaulted contractor. The 
court held the contractor uas obligated to deliver the 10,000 
pounds which had been ordered and no more. The delivery order 
did constitute an enforceable oblig.ition, since the Government 
obligated itself to accept and pay for a definite amount in 
relation to rhe delivery order. Thus, there was no lack of 
mutuality. Hoa.ever, the court emphasized that the contract 
was "clearly a separable contract, enforceable only to the degree 
that i t  was performed or that the soap was ordered"'* and the 
executory part  failed for lack of mutuality. In 1964 the ASBCA 
cited both the Willard and Tennessee Soap cases as authority 
for holding an Air Force indefinite quantity contract f a r  lan- 
guage training services unenforceable except to the extent that  
calk had been issued and accepted." The contract stated that 
"[il t is understood and agreed that the Government undertakes 
no obligation hereby to issue Calls here under." 

Commentators hare seized upon the broad language of the 
cases discussed above to declare that all indefinite quantity con- 
tracts are enforceable only ta the extent of orders placed. It 
previously has been mentioned that McBride and Wachtel have 
evaluated the cases to allow a contractor who no longer finds 
the arrangement attractive to disavow formally the contract be- 
fore receipt of additional orders without penalty." Also a t  
Section 7.18, S a r y  Contracts Law (2d ed. 1959) the broad 
declaration is made that 'I. . . the indefinite quantity contract 
is enforceable against a contractor oniy to the extent of its 
defaults on orders placed." The Tennessee Soap case is cited as 
authority. If the broad C O ~ C ~ U S ~ O ~ S  of the cases and commenta- 
tors were accepted without further analysis the Government 
would lose most of the value of the indefinite quantity contract. 
For example, the United States Army Procurement Agency 
Vietnam has procured trucking ~ e r v i c e ~  from a contractor 
utilizing Government furnished trucks. The contractor's invest- 
ment is minimal, as land and facilities are also Government 
furnished. If the contractor, with impunity, can dm.vov the 
contract before receipt of additional orders and pack up and 
leave, the health, morale, and l ives of many soldiers will be 
threatened. The indefinite quantity contract was utilized because 

' 

" S a m  School of Languapes, ASBCA No8 9171, 9572. 28 >%lay, 1964 64 
I d .  sf 159, 126 F Supp a t  442 

B C A  para 4251 
s e e  note 1, 6"I'T". 

253 



54 MILITARY LAW REVIEW 

of the inability to predict requirements, which can fluctuate 
greatly in a combat situation. To avoid such contractor action 
the Department of Defense uses a contractual device which will 
be referred to hereafter as a specified minimum Government 
obligation. 

The Armed Services Procurement Regulation requires that  
indefinite quantity contracts "prouide that during the contract 
period the Government shall order a stated minimum quantity 
, , . and that the contractor shall furnish such stated minimum 
and, if and as ordered, any additional quantities not exceeding 
a stated maximum which should be as realistic as possible. 
. . . To assure that the contract is binding, the minimum must 
be more than a nominal quantity. , . ." This ASPR provision 
is further implemented by a prescribed "Indefinite Quantity" 
clause which protsides in part  as follows: 

Thia ia an indefinite quantity contract for the supplies or ~erv iees  
specified ~n the Schedule and for the period set forth therein. 
Delivery OT perfarmanee ahsli be made only BP authorized by order8 
issued in secardsnce with the 'Ordering' clause of th i i  mntraet.  The 
quantities of supplies m services specified herein are estimates 
only and %re not purchased hereby, 

The contraelor shall furnish to the Government, when and if ordered, 
the mppiiea or services set forth in the Schedule up to and ineluding 
the quantity designated in the Schedule 8s the 'maximum'. The 
Government shall order the quantity of auppliea or aewice. deaig- 
nsted in the Schedule as the 'mmmum' .  

As indicated in the "Indefinite Quantity" clause, elsewhere in 
the contract a minimum Government obligation is specified. Ob- 
viously, the ASPR directive to specify a minimum Government 
obligation in indefinite quantity contracts is an attempt to 
avoid having a tribunal find a lack of mutuality. The extent to 
which the device has cured the problem will next be considered 
under the heading; Adequacy of Consideration. 

B. ADEQUACY OF CONSIDERATION 
The doctrine of consideration does not require or imply an 

equal exchange between the contracting parties. Professor Cor- 
bin expresses it this way: 

That  which IS bargained for  by the pmmmor and given ~n exchange 
far the promine by the promisee is not made mufflelent 88 B 

canaideration by the fact  tha t  i ts  value ~n the markei IS not 

"ASPR 3-409.3 (Rev. No. 9 , 3 0  Anr. 1971). 
' "ASPR 7-1102.3(b) (Rev. No. 1, 31 March 1969) 
'' 1 CORBIN, CONTZUCTS 5 127. 
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equal to tha t  which is promised. Comideration in fac t  bargained 
for l e  not required t o  be adequate in the iense of equality in value. 

The rule generally obtains today in federal and state courts.'* 
In the case of In re American Coils Company le the court stated 
that the "extent to  which [claimant] benefited is immaterial. 
A very slight advantage to one party or a trifling inconvenience 
to the other is a sufficient consideration to support a contract 
when made by a person of good capacity, who is not a t  the 
time under the influence of any fraud, imposition or mistake. 
, , , Legally, sufficiency does not depend upon the comparative 
economic value of the consideration and of what is promised 
in return." An early United States Supreme Court case upheld 
the validity of an agreement to guarantee payment of all credit 
extended to a third party far the consideration of $1. The Court 
said that "a valuable consideration. however small or nominal, 
if given or stipulated for in good faith, is, in the absence of 
fraud, sufficient to support an  action on any parol contract, and 
this is equally true as to contracts of guarantee as t o  others." In 

That this is not followed today in a Government contract 
context is evident from the Tennessee Soap case where the Court 
of Claims refused to enforce an indefinite quantity contract M 
to unordered supplies even though a minimum af $10 was speci- 
fied." I t  is also evident that  the drafter of ASPR 3409.3 was not 
convinced that any consideration specified as a minimum would 
make the contract enforceable. That ASPR section requires 
"more than a nominal quantity." Apparently, adequacy of con- 
sideration cannot be completely ignored. Adequacy is an  equit- 

" T h e  New York Court of Appeals has sald tha t  "it IS commonplace, of 
course, tha t  adult  persons, nuffering from no disabilitiee, have complete 
freedom of contract and tha t  the court& m11 not inquire into the adequacy 
3f eoneideration" Pandel  U .  Liebman, 305 N.Y. 38, 100 N.E.2d 148, 152 
(1851). In Nathan 9. Leapold the Iliinaia Supreme Court stated tha t  "the 
inadequaeg [of eonaideratian] i6 for  the partlea to eonaider at  the time of 
making the agreement, and not for the court when i t  IS sought to be 
enforced." 108 1ll.App.Zd 160, 247 S . E .  2d 4 ,  S 11969). 

' 187 F.2d 384, 386-87 (3d Cir 1911) 
Lawrence Y .  McCalmonr, 43 U.S. (2  nor.) 426 451-2 (18441. See &D, 

Clark v .  McGmn, 105 So.2d 668 (Ala.  19531 which held $1 sufficient to SUP- 
pcrt  a guaranty ~greemenr But m e ,  Sloan Y. Sloan, 66 A.2d 789 (Mu". Ct  
of Appeais fa r  D.C., 1948) which held tha t  the exchange of S I  for 12,250 
r a a  "grossly Inadequate". 

- ' S e e   bo, In re Greene. 45 F.2d 428 (S.D. K.Y. 1930) where a federal  
disrriet court  afared at  429, tha t  "if cannot be seriously urged tha t  $1 
reeired but not even shovn to have been paid, ulll support  am executory 
prcmiae t o  pay, hundreds a i  thousands a i  dollars." I t  i s  noted tha t  no 
eades were cited as authority. The contract considered was m e  between B 
bankrupt and B elsimanf r h o  had lived in adultery with the bankrupt.  
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able doctrine cropping up ln cases where specific performance 
or iescission of a contract is under rewew. As recently expressed, 
by a federal district Court In South Carolina, "[clourts of 
equity hare uniformly refused to enforce, or have given affirma- 
tive relief against contiacts so unequal and unconscionable as to 
shock the sense of right of reasonable men."-- The New York 
Court of Appeals has stated: - 

Despite the general r d e  C O U i t S  borne:mes Iwk t o  the adequaes of 
the eani ldera tm to determine whether the bargain provided for  1% 

JO g m s l y  unreasonaDle or vnconieionable ~n the iight of  the 
mores and business practlcei a f  the rime and place B E  t o  be 

far more than mere disproportionate amount8 Many use varia- 
tions of the phrase "so disproportionate to value as to offend the 
normal sense of fair  dealing nhich should characterize business 
transactions." Fraud, action amounting to fraud, coercion, 
superior advantage, and undue influence constitute grounds for 
recissian of contracts: 

What then 1s the status of the type of indefinite quantity con- 
tract used by the Department of Defense today? There appears 
to he no room for dispute that nhere the contracting officer 
makes B reasonable, good faith estimate of the minimum needs 
and the contract obligates the goyernment to order that  amount, 
the consideration is both sufficient and adequate. The cases in 
point are fea- and often skirt the exact issues involved here. 
The contract in the Wdlnrd case did not obligate the Government 
m any way. I t  was a true "wish, want or will", "option" or ''open- 
ended" contract. This is also true of the contract in the Snni 
School appeal decided by the ASBCA. A number of cases deal 
with basic ordeiing agieernents ox basic purchasing agreements 
such as Department of Defense marine ressel repair contracts. 
ASPR admits these are not contracts and requires the issuance 

..Humble 011 and Refining Co 1.. DeLaaehe. 287 F Supp 647 ID S C 

- ' S e e  Siepsrd  t Dick. 203 Kan. i61. 463 P.Bd 134 (19681 e t  138. In rhat 
ee the Kansas c o u r t  refused an a c t ~ s n  f o r  ipeelfic performance of a 
nt iae:  t o  sell a fa rm valued at 163,976 f o r  a price af 321.000 The seller 
as found sick,  phyrically and rnenfslly at rhe time of sale,  Sutherland x .  

18681. 
Dlandel % Liebman 303 N Y 88 100 N.E 2d  149. 152 ~ 1 8 5 1 1  

theilsnd. 185 Ken. 588, 368 PZd 776,  581-82 (1961). 
I d :  Oibaine I Larke Steel C o .  153 Can". 525.  218 

IiI App. 304. 115 S.E 2d 103 (105 
 ID^ cash p m t m  bv a debtor can g 

i~~~ xo. 8. 30 i p r .  m i ) .  ASPR 8 - 4 1 0 2 ( ~ i i i i  
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of job orders or purchase orders to constitute a binding con- 
tractual document. In fact the ASBCA has an a t  least one oc- 
casion cited the Willard and S a m  School cases as authority f a r  
holding that a basic purchasing agreement only obligates the 
Government for those calls issued under the agreement.2. In 
that case, of course, the Board recognized that "nothing either 
in the terms of the BPA itself, or from the circumstances 
, . . obligated [the Government] to order from appellant 
all or any of its requirements for such [laundry] services." 
However, several cases have been decided which have involved 
contracts which did specify a minimum and contained the ASPR 
indefinite quantity clause. 

The Tennessee Soap case found that a minimum of $10 was 
inadequate. The opinion does not indicate the amount of soap 
the Government estimated i t  would order nor does i t  discuss 
"unconscionability," "disproportionateness," or any of the other 
magic wards or phrases of the cases in equity. The result of the 
case cannot be quarreled with, but the treatment of the issues 
is shoddy. Commentators and practicing lawyers would be 
well to beware of its generalities. 

In E .  H. Sales, Im. v. Cnited States the isme of adequacy of 
a stated minimum v a s  considered but the holding of the case 
hinged on the fact  that  the contract required both definite items 
for which the Government was obligated and indefinite items. 
The Court of Claims decided that the obligation under the de- 
finite portion was enough to enforce the contract against the 
Government." The caw involved a contract for office machine 
repair services and listed 183 machines "to be furnished" for 
repair by the government. A minimum payment of $100 was 
specified. The estimated cast of the work was $60,000 and later 
increased to $126,000. The contractor brought suit against the 
Government for a price increase as an equitable adjustment under 
the changes clause. The government defended on the grounds 
that i t  was obligated only for the $100 minimum. The court held 
that the $100 minimum provision eonfiicted with other contractual 
provisions showing an intent that all 183 listed machines were to 

(Rev. No. 4, 29 Aug. 1969). See United States Linea V .  United States. 223 
F.,Supp. 838 (S.D K.Y. 1 9 6 3 ) .  

Myaaoak H. Whitcomb. ASBCA No. 12744, 16 Jan. 1969. 69-1 BCA 
Para 7473 S r o  d s o ,  Lowe l l  C West Lumber Sales II. United States, 160 
F S u p p .  429 (N.D. Cni. 1958) where the federal court found a "call'' type 
cootract (aetuslly B banx ordering agreement) where the ASBCA had 
found a requiremenu contract. 
'"E. H. Sales, h e .  b .  United States, 169 Ct. C1. 269, 340 F.2d 368 (1965).  
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be serviced by the contractor. In dicta the court expressed its 
view that for the government to be obligated only for Sl00 and 
the contractor to be required to keep facilities available to  make 
repairs a t  a cost of $60,000 "would hare been a one-sided bargain, 
bordering upon a lack of mutuality under the facts of this case." 
Also in dicta the court said that the $100 limitation is applicable 
and entirely proper ~n a contract where the Government does not 
k n m  what its requirements will be, but it clearly has no place 
in a contract calling for the furnishing of specifically described 
items.'8 

Subsequent to the decision in E. H. Sales the ASBCA con- 
sidered the appeal of Federal Electric C o r p o m t  
volved an indefinite quantity contract for 6 sizes of generator 
sets. The contract obligated the government foi a mlnimum of 
453 sets and specified a maximum of 3600 sets. The total 
price of the minimum number of sets was S2,893,884 which 
was 12.5 percent of the maximum. The Board found that the 
minimum constituted a "substantial order in itself lvhich an? 
manufacturer of generator sets might well desire to fil l ,  even if 
standing alone." The Board rejected the Willard, Cpdika,  and Sanz 
cases as authority t o  hold the Federal Electric Corporation con- 
tract  unenforceable as to goods yet unordered. It also considered 
the T m i i e ~ ~ e e  Sonp case inapplicable because the minimum there 
of $10 w a s  clearlr unsubstantial. The Board further noted that 
neither party had cited any decision holding an indefinite quantity 
contract unenforceable as to goods j e t  unordered where the 
minimum uas substantial. 

In Sovember 1969 the ASBCA handed doun a decision in 
the appeal of Ame?icen Stevedores, I?~C.~: The steredare con- 
tractor asked for an equitable adjustment under the changer 
clause, because orders for Services ceased with the closing of the 
Brooklyn Army Terminal. In commenting on the indefinite 
quantity type contract the Board stated, when "something 

In the appeal a i  the Nerr Orleans Stevedoring Compary,  A S B C A  No. 
7483. 25 Apr. 1962, BCA para 3382, the ASBCA conildered a c l a m  for 
increased rates for  s teuedanw ~ e r v i e e s  alreadi- ordered The contract w e -  
eified a $100 minimum and, although the adequaq of this wag not direetli in 
I $ S U ~ ,  the Board emphasized tha t  in B ease \,here the i a lume  of ~ervlleea 
actually required 13 much love r  than the eit lmsted amount there is no 
breach of contract b i  the Gorernment r h e r e  there wai n o  endenee of bad 
faith on I t %  part  

' ASBCA bo. 11726, 11818. 12161, at 26 Jan.  1968, 68-1 BC.4 para 6834; 
~ e e  d m  Redlands O a i i a  Trust,  ASBCA No 13979, 20 I a v  1968. 69-2 BCA 

m n  F~~~~ contract for biiietlng ~ e r ~ ~ e e e i .  
" A S B C A  yo. 109i9, 26 bav 1969, 69-2 BCA an i8  
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more than a nominal minimum is prescribed in such agree- 
ments, sufficient consideration is present, and a binding contract 
ensues, obligating the Government to order the specified mini- 
mum, while the contractor must, in return, respond to any 
Government orders, if and when issued, over the period of the 
contract." This case leaves hanging the further questions a s  to 
what i3 "more than B nominal minimum" and what is "sufficient 
consideration" but i t  does demonstrate that  the present position 
of the Board 1s that  indefinite quantity contracts a r e  enforce 
able as to orders not issued if adequate consideration is found." 
However, the Court of Claims has indicated that i t  will not favor 
the boiler plate "Indefinite Quantity" c lau~e  if Some specific 
clause gives the least hint of a Government intent to contract far 
the Government's requirements. In  addition, if the indefinite 
quantity contract form proves to be an awknard procurement 
device under all the circumstances, that  court will likely con- 
sider i t  as strong evidence that the parties did not intend its use. 
These conclusions are derived from Goldwasser v. Cnited States.'" 
where the price schedule of a Nary contract for printing services 
stated that the "[mlinimum numbers of copies to be printed 
. . shall be 10,000 per issue . . ." and described the job in 
terms that evidenced an intent to order 50 issues. Although 
the contract contained an "Indefinite Quantities" clause which 
attempted to l i m ~ t  the Government obligation to $100 the Court 
of Claims found the parties intended a requirements contract 
and in dicta took a swipe a t  the $100 consideration by stating 
that it bordered upon lack of mutuality under the facts of the 
case. 

I t  seems clear that no categorical statement can be made 
nor any formula advanced to measure the adequacy of a stated 
minimum. A minimum of $1 or $10 quite surely would be in- 
adequate. One federal court indicated SlOO might be adequate 
in the proper fact situation. What the courts will look to is the 
hargainine position of the parties and the ability or inability of 
contracting officials to predict minimum needs. The Federal 
Electric Corporntzon case indicates the ASBCA might find a 
percentage comparison between the minimum and maximum as 
significant and might a160 see I f  the minimum standing alone is 
such that contractors would desire to bid on that amount if 

' The minimum obligation of the Governmenr I" rhe Amencan Stevedores 
1°C. ease /la3 a fixed monthly charge cf  122,500 or  $270,000 annually ni fhout  
regard t o  services rendered whleh >/BE t o  cover ssiariea and benefits of 
Rxed indirect labor, depreciation of gear. and GSA expenses. 

"163 Ct. CI 450,  453,  32; F.Zd 722,  723 (1963). 
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purchased as a definite quantity. I t  is likely the courts will also 
contrast the amount of the Government estimate used to evaluate 
bids with the amount actually ordered. The latter would be of 
some e.identiary weight on the issue of good faith. In short, 
a court or board would apply presently formulated rule8 of equity 
concerning adequacy of consideration. 

111. METHOD OF DEFAULT 

The standard ASPR "Default" clause )* provides for adminis- 
trative settlement af actions by contractors which amaunt to a 
breach of contract and would otherwise be handled by judicial 
tribunals. I t  allows the Government to terminate "the whole or 
any part  of" the contract if (1) the contractor fails to make 
delivery or perform the services within the time specified or ( i i )  
the contractor fails to perform any other provision of the contract 
or so fails to make progress as to endanger performance. Under 
the default clause someone must determine what constitutes a 
failure timely to perform services, and whether the particular 
failure requires or does not require a cure notice. Once it has 
been determined that there is a default under the clause, can 
the entire contract be terminated or is the default termination 
limited to those orders that  have been issued? 

In relation to default termination of individual orders vis a 
vis default termination of the entire contract, McBride and 
Wachtel, on the basis of the Tennessee Soap case, have con- 
cluded that "[the contractor] cannot be held in breach for the 
unordered portion of the contract as he has no legal obligation 
to deliver unless ordered to do so.'' '. They add the comment tha t :  

Proponents of this type of contract argue that there is a continuing 
offer on the parr of the ~ m m a ~ f o r  t o  supply any quantity that the 
Government may order up ta the rtated maximum. and that this 
offer 1% irrevocable where the contract eontarns B stated minimum. 
The difficulty with this theory is that the Government has glven 
no promise t o  order more than the minimum and. since the employ- 
ment of the minimum to sustain a promine, the extent of the pmmise 
Bill effect the suffieieney of the eansderatmn. In other wordr. 
there 1s no eansiderafm for a nonexistent promise 

I t  is submitted that these commentators make at least two 
mistakes. First ,  they lump together all indefinite quantity con- 
tracts regardiess of whether a minimum IS specified. Second, it 
appears that the commentators piace unjustified emphasis on 

'ASPR 8-707 (Rev. No. 7,  27 Feb IBlO! (supply type contracts). 
" 2  MCBRlDE a t  section 21.10(4! 
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the language of Tennessee Soap concerning the separability or 
severability of this type of contract. 

As to the first issue, the Federal Electric Corporation and 
American Stezedores, Ine. appeals clearly set forth the ASBCA 
position that indefinite quantity contracts which specify an  
adequate minimum are enforceable as to unordered amounts. 
Consequently, the contractor does not have the option to  refuse 
orders even though the contractor gives the Government notice of 
nonacceptance of further orders. In the words of the ASBCA in 
the American Stebedores, Inc. case, "the contractor must, in re- 
turn,  respond to Government orders, if and when issued, over 
the period of the contract." The ASBCA is not alone in its 
position. A 1966 General Services Board of Contract Appeals 
case?# Bi-State Packing Corporation, supports the theory that 
the entire indefinite quantity contract can be default terminated. 
The appeal involved an indefinite quantity contract far packing 
of Government property for shipment. Initially the contracting 
officer issued a default termination letter an three orders which 
were not performed. Later when the contractor u-as delinquent 
on 1 4  orders the contracting officer issued a 10-day cure notice 
relating to the entire contract. The contract was subsequently 
terminated and the Board upheld the default termination. Un- 
fortunately, the contractor elected not to make an appearance 
a t  the hearing and the matter was submitted on the record. 
However, the fact remains that the Board did fail ta find anything 
defective in the method of default. Accordingly, i t  is clear that  
contrary to the assertion of McBride and Wachtel the can- 
tractor under an indefinite quantity type contract does have a 
legal obligation to deliver when ordered to do so when an adequate 
minimum is specified. 

In relation to the severability issue, McBride and Wachtel ap- 
parently look a t  each order as a separate contract which must 
be supported by adequate consideration. This is a valid approach 
with basic ordering agreement8 and basic purchasing agreements: 
The intent of the parties ~n such arrangements clearly IS to 
treat  each order as a separate contract. Severability is a question 
of the intention of the parties. The single fact  that  several 
deliveries are required under the contract is not enough to con- 
clude that the parties intended that a contract be treated as 
severable. The indefinite quantity clause which r equms  the con- 
tractor to  deliver or perform up to the specified maximum 

Bi-State Paeklng Corporation, GSBCA No 1922, 6 .May 1866. 66-1 BCA 
para 5665 
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evidences the intent of the parties that the contract not be 
treated as severable as to obligation. The ASBCA specificallr 
rejected a severability argument in the Federal Electric Corpora- 
tion appeal and found na intent by the parties to treat each 
order as a separate contract requiring separate consideration. 
I t  is submitted that in the absence of special circumstances the 
courts and boards will find that the parties to an indefinite 
quantity contract with the ASPR prescribed clauses have no 
intent that the contract be treated as severable. 

A valid analog?. can be made to requirement type contracts. 
There 1s little serious contention that the requirements contract 
cannot be default terminated as a whole. This is true in spite of 
the fact that under the requirements type contract, as under in- 
definite quantity contracts, the quantity to be purchased is in- 
definite and the individual order device is used ta effect delivery. 
The consideration for the contractor's promise to perform all the 
Government's requirements IS the reciprocal promise of the Gor-  
ernment to purchase all its requirements from the contractor. The 
adequacy of this consideration. looked a t  from the vantage point 
of an executors contract, may be as doubtful as a stated mini- 
mum The eontractor must maintain a performance posture 
whether he receives orders or not. The risk to the contractor may 
be 8s great. But even if it is not as great, the Same treatment 
should be accorded once the board or court decides the indefinite 
quantity contract does not fail f a r  lack a i  mutuality. At that  
point the two type8 of contracts should be on equal footing. 
The Luem Aircraft Supply Compnny 1- appeal 1s illustrative of 
the cases upholding a default termination of an entire require- 
ments contract. The contractor argued in that case that he could 
only be held for excess casts an the amount of orders outstanding 
at the time of default. The ASBCA held that the contractor 
uas liable for  excess costs figured on actual reprocurement up 
to the maximum limitation in the contract. The similarity of the 
indefinite quantity contract to the requirements contract is sa 
close there appears no logical basis for different treatment on 
the issue of default. The much more difficult problem is whether 
the analam of a requirements contract to an indefinite quantity 
contract breaks down when the problem of computation of dam- 
a g e ~  is confronted. This will be discussed in the next section 
entitled Reprocurement 

Once the contracting officer has been assured by his attorney 
that he can terminate an Indefinite quantity service contract in 

* A S B C A  pi0 1116i. 30 J U " ~  i n 6 6  66-1 ECI para 5671 
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its entirety he often faces the more ticklish problem of de- 
termining whether the service contractor has failed to perform 
within the time specified or failed to make progress or perform 
some other condition. Seldom does the contractor just abandon 
the job. More aften the services are performed but the results 
are not satisfactory. The problem often arises in custodial 
service contracts. For example, the state of cleanliness of the 
fioors does not meet the inspector's approval or some slats of the 
venetian blinds remain dirty. Can the contractor be defaulted 
under paragraph a( i )  of the default clause or is a cure notice 
necessary under paragraph a ( i i ) ?  The cases hold that no cure 
notice is necemary if a daily requirement is m i s ~ e d . ' ~  It would do 
no good to "cure" the next day as the same work has to be 
repeated that day. If the service i s  required weekly some time to 
cure may be necessary but i t  is unlikely that a court nouid 
require 10 days under a ( i i ) .  Much would depend on how many 
narnings had previously been given and how many infractions 
had gone uncorrected. 

The issue that demands even more careful consideration by the 
contracting officer is whether what he considers unsatisfactory 
performance vi l l  be so considered by the Board. The ASBCA 
acknowledges that under a service contract, opinions can honestly 
differ as to what constitutes satisfactory work. In one appeal i t  
said that "in order to support a termination, failures must be 
more than de minimis and be reasonably aubstantial." In the 
appeal of Floors, Ine.'' the ASBCA spoke in terms of substantial 
performance. I t  looked to see if a substantial amount of work had 
been done or  whether a substantial amount of the work ac- 
complished was below a reasonable standard. Accordingly, the 
test applied to service contracts seems to parallel the "sub- 
stantial compliance" test applied to the supply contract in the 
Radiation Technology case decided by the Court of Claims in 
1966. In that cane the court interpreted paragraph a l i )  of the 
Default clause as not to require strict conformance to specifica- 

"Giltron A a ~ ~ c i a C e ~  Inc., ASBCA Nos. 14561. 14589, 28 May 1970. 70.1 
BCA para 6316: Ssn Antonio Cantruetian Co., ASBCA No. 8110, 29 Sept. 
1864. 1964 BCA para 4479: Maehelor Maintenance and Supply Corp., 
ASBCA No. 7789, 9 Ju ly  1962, 1962 BCA para 3411. 

Gllrron Aasaeiates Inc., ASBCA Nos. 14561. 14669, 28 May 1970, 70.1 
BCA para 8316: San Antonio Conlruction Co.. ASBCA No. 8110, 29 Sept. 
1964, 1964 BCA para. 4479: Roaemont Knitting Milla, h e . ,  ASBCA No. 
6006,28 Mar. 1961; BCA para 2986. 

*I Floors, be . ,  ASBCA No. 5469, 3 Xyou. 1960, 61-1 BCA para 2856. 
"Radiation Technolam %. United States, 177 CL. CI. 227, 866 F.2d 1003 
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t iom nor on the other hand to diow deiivery of substantialiy de- 
fective goads. Therefore, 8 shipment or delivery of goods which is 
in substantial compliance Tuith contract specifications will amount 
to a delivery, and the contractor must be given an opportunity to 
cure the nonconformity. 

The Radwtzon Teehnologv case supports an immediate termi- 
nation of service contract under paragraph a ( i )  of the Default 
ciause when services are rendered in a timeiy fashion but do not 
substantiaily comply with contract standards. If the criteria for 
a finding of substantial compliance utilized in Radiation T e c h  
nology are applied to service contracts the courts will iaak to 
the nature af the services, the urgency of the Gmernment's needs 
and whether extensire correction is necessary.i2 If, after appiica- 
tion of these factors, substantial compliance is not found, the 
contracting officer can default terminate immediately nithout 
issuance of a 10-day cure notice. 

IT'. REPROCUREMENT 
Paragraph ( b )  of the Default ciause prescribed by ASPR for 

service contracts provides : 
In the erenf the Garernment terminarea this contract in whole or 
I" pmt . the Government may prhlure, upon auch terms and in 
auch manner as the Contracting Officer may deem appmpriate. 
supplies or ~erviees similar to  thoae ID terminated, and the Con- 
tractor ahall be liable t o  the Government for any excess carts. 

When an indefinite quantity service contract is terminated for 
default in its entirety the Government has to decide whether 
excess costs can be assessed on (1) those orders which were 
delinquent, (2) the minimum stated in the contract, ( 3 )  the maxi- 
mum stated in the contract, or ( 4 )  the actual amount reprocured 
but no more than the specified maximum. 

There is no doubt that the Government can reprocure to the 
extent of orders issued and charge exce8s costs to the defaulted 
contractor. The Tennessee Soap case 1s sufficient authority for 
that proposition. Such a reprocurement can be made by use of a 
definite quantity contract as long as the requirement of simi- 
larity is met. 

It is the position of MeBride and Wachtei that  the Govern- 
ment is limited to excess casts based on reprocurement of items 
(or services) ordered but not delivered. They state:  is 

" S e e  Giltron Assoelstes. I n c ,  Nos.  14561 and 14189, 28 May 1910, 10.1 
BCA para 8516. 

MCBRIDE s t  section 21.10(41, 
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If the fai la t o  deliver the supplies or furnish the semitea 
ordered by the Government, and the contract 13 then terminated 
for default, the liability ia limited to the excess of the repurchase 
east of the items ordered and not delivered. He cannot be held in 
breach for the unordered portion of the contract 8 8  he has no legal 
obligation t o  deliver d e s  ordered t o  do so. 

The Tennessee Soap case is cited in support of this position. How- 
ever, as noted in that  c a ~ e  the S10 minimum was held to be in- 
adequate consideration. Therefore, the contract failed for lack of 
mutuality. The default only applied to those orders issued and 
e x c m  costs were allowed only on reprocurement of the amount 
represented by orders issued. Accordingly, the case doesn't 
support the broad conclusion of McBride and Wachtel but is 
limited to arrangements such as basic ordering and basic purchas- 
ing agreements and situations where lack of mutuality is found. 

The next proposition to consider is whether the Government 
can reprocure the stated minimum amount and charge excess 
costs based on such reprocurement. At the outset it should be 
noted that in assessing excess costs the Government cannot stand 
"merely a n .  . . proof that a reprocurement contract was awarded 
in an amount such that if performed there would be excess 
costs in a certain amount." ' '  The Government must prove that 
excess costs have actually been incurred Also, previously it has 
been observed that the ASPR prescribes an "Indefinite Quantity" 
c lau~e  which obligates the Government to purchase the stated 
minimum. Inasmuch as there is no indefiniteness concerning 
that amount, under the principles enunciated, a contracting of- 
ficer could reprocure by indefinite quantity contract and assess 
excess costs up to the stated minimum if in fact that  amount is 
ordered by the Government. In addition, there appears to be no 
reason why the contracting officer could not reprocure with a 
definite quantity contract for the difference between the amount 
delivered or performed by the defaulting contractor and the 
minimum specified in the contract in default. In  other words the 
indefinite quantity contract 1s actually a definite quantity, in- 
definite delivery contract up to the specified minimum and can be 
treated the same far purposes of default, reprocurement, and 
assessment of excess casts. N o  eases have been found which sup- 
port or reject such a theory. 

The much more difficult question is whether the Government 
can reprocure by use of either an indefinite quantity or definite 
quantity contract up to the stated maximum and asses6 excess 

R ~ ~ ~ ~ ~ ,  ASBCA N". 14386. 14 xay 1970, 70.1 BCA 8290. 

~ 

"Whitlaek Corporation Y.  United States. 141 Ct CI. 758 (1968). See ~ l s o  
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costs based on that amount. In this case even use of the term 
"reprocure" is questionable. What did the Government "procure" 
initially? Is there any wag of knowing what the Government 
would actually have ordered in  excess of the minimum but far the 
default? The burden will be on the Government to prove that 
excess costs have been incurred due to the default of the con- 
tractor. '~ If this burden can be sustained there appears no reason 
why exces6 costs should not be based on the maximum stated in 
the contract limited t o  that amount actually ordered on the 
replacement contract. The theory of damages is based on making 
the claimant "whole." The contractor agrees to furnish supplies 
or services up to the maximum if ordered. His price is based on 
the possibility af the Government ordering up to the maximum 
and considers the risk that only the minimum m'ght actually be 
ordered. In effect then the Government pay6 for the option to 
order any amount between the minimum and the maximum. The 
loss of this right should be compensated. It is submitted that 
under certain circumstances the Government could sustain the 
burden of proving that what was actually ordered under a re- 
placement contract would have been ordered under the defaulted 
contract. For example, the defaulted contract may be the only 
contract processed to procure the requirement of a particular 
requiring activity evidenced by a purchase request document. 
This is a typical situation. It would be eaay to  show that the 
defaulted contract had been used for all prior requirements of 
that  actir?ity or activities refiected on the purchase request far 
the particular supply or service during the period of that  contract. 
There also may be a prior history of such dealing on predecessor 
contracts with the defaulted contractor. Accordingly, if a re- 
placement contract is secured to fulfill the needs af the requiring 
activity or activities as evidenced by the original purchase request, 
which in the ease of the Department of the Army makes a 
definite commitment of funds, and orders are actually placed to  
satisfy those needs, the Government has shown that the Supplies 
or services ordered would have been ordered under the defaulted 
contract. 

Another situation may arise where a requirement is consolidated 
on one purchase request. This was done in the case of laundry 
services far the United States Army Vietnam. In that cam many 
contracts are processed for the consolidated requirement. There 
may be one contract for one using activity, e,g,, a certain battal- 

"Stevenn Manufacturing Co., A S B C A  No. 3428, 68-2 B C A  para 1984 
(18581 
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ion. That unit would be specified in the contract and its needs 
would be ordered from the one contractor. Here again the 
contract, purchase request, prior purchase orders, and past history 
would be sufficient to sustain the Government's burden of prov- 
ing that the amount ordered under a replacement contract would 
have been ordered under the defaulted contract. Of course, that  
unit's requirements might have been combined with that  of other 
units and several contracts processed with different contractors 
a t  the approximate Same location. This would occur if the 
facility of the low offeror was insufficient to satisfy the entire 
requirement. In such a cam where one contractor defaults the 
orders are ordinarily placed under one of the other existing 
contracts. The duty to mitigate damages would require placing 
the order with the lowest priced contract. This, of course, 
might be limited by an often used ciause which limits the amount 
of any single order. While it is not the purpose of this comment 
to explore all the problems and situations that might arise,'6 
it has sufficiently been demonstrated that  the Government could 
in many cases sustain its burden of proving that  what actually 
was ordered under a replacement contract would have been 
ordered under the defaulted contract. 

I t  should be noted here that there are no cases that meet the 
problem of excess costs upon default of an indefinite quantity 
contract in  its entirety. Unfortunately the GSBOA decision in 
Bi-State Packing only determined that  complete default of an 
indefinite quantity contract, as opposed to orders issued, was per- 
missable. The issue of excess cost was not raised. 

Several collateral matters should be mentioned before leaving 
this topic. First, under certain circumstances a careful and per- 
suasive attorney might be able to convince a court or board that  
aithaugh a contract is labelled indefinite quantity it actually 1s a 
requirements contract. When a requirements contract is default 
terminated, excess costs can be assessed on the basis of amounts 
actually ordered under the replacement contract." Secondly, be- 
cause of the indefiniteness of the actual damage sustained by 

'Piaeinz orders on existins contracts to satisfy B recmimrnent that wovld 
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the Government upon default of an indefinite quantity contract. 
a liquidated damage provision might be appropriate. Thirdly, a 
default clause specifically dejigned for service contracts might 
be helpful. i t  might not be feasible to draft a c lau~e  that  would 
assist the Government in sustaining its burden af proving excess 
casts but it might clarify those circumstances which trigger a 
default termination and also eliminate i s w e b  concerning the 10- 
day cure notice Lastly, the use of troop labor might become an 
iswe in certain default termination cases. Such use has been 
sanctioned.,' Assessment of e x c e ~ s  costs in such cases is generally 
fraught with special problems but the author's opinion is that  the 
same evidentiary methods could be utilized that were mentioned 
in connection with replacement contracts. 

v. c o x c L u s i o s s  

The indefinite quantity contract ~ e r v e ~  a definite need in the 
procurement of services There are many circumstances where 
the needs of an activity cann'ot be determined with any degree 
of accuracy The combat situation is only one Illustration. The 
requirements contract IS not always the best tool in such cases. 
Often It is not to the Government's advantage to be tied to  one 
source during the contract period. One source may not be able 
to handle the requirement. This is aften true in Vietnam where 
Small entrepreneurs are the rule The indefinite quantity con- 
tract piavides flexibility with less obligation. Although the speci- 
fied minimum should be realistic, it need not equal the estimated 
needs of the Government but merely approach a conservative 
estimate of the loaer limit af that requirement. There is little 
doubt that such a minimum established in goad faith will be 
considered adequate consideration for an enforceable contract. 
Once a valid contract exists there is no reason why a default 
termination of the entire contract. as opposed to individual de- 
livery orders, cannot be accomplished. in order to make the Gov- 
ernment whole. excess costs computed on the basis of actual re- 
procurement up to the stated maximum should be allowed con- 
ditioned on the Government's showing that the reprocured 
amounts would have been ordered under the defaulted contract 
"but for" the default. In many eases this burden can be sustained 
by resoit to such evidence as the purchase request, the contract 
past history, and circumstances such as the location of the re- 
quired actlrity and the contractor 

$069 
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In arriving a t  these conclusions the words of the Court of 
Claims in the Tennessee Soap case have been considered: 

However, for the Government to undertake to charge the plaintiff 
with the excess cost of procuring 82,350 pounds of  replacement EOaP 
rhieh had not even been ordered and rvhieh. because of the ter. 
mmatmn of the fur ther  performance of the eontract, plaintiff wag 
not even g m n  B chance to deliver, i~ tom much like exacting the 
Wund of flesh." 

In view of the holdings in requirements contract cases the 
expressed horror appears a little overdramatic. Is  not the de- 
faulted contractor on a definite quantity contract in as difficult 
B position when he fails to make the first of many spwified de- 
liveries? Such a contractor ~vell might be able to meet future 
delivery dates; but that  does not prevent the Government from 
placing the entire contract in default and collecting excess costs 
based on reprocurement of the entire remaining contract amount. 

However, the above quoted expression of the Court of Claims 
is not to he disregarded. It should serve a8 a caveat to the 
arbitrary selection of a minimum to he specified in an indefinite 
quantity contract. Such minimums should be well founded and 
good faith estimates of the lower limit of the requiring activity's 
needs for the contract period. Failing such a minimum a lack of 
mutuality may be found so the tribunal can avoid sticking the 
contractor. 

Many contracting officers issue a cure notice under paragraph 
a ( i i  )of the "Default" ciause when none is required. Where serv- 
ices (such as custodial services) are required on a daily basis 
and a re  repeated each day, a substandard performance is a 
failure to perform which cannot be corrected. A cure notice is 
not required. Where services are on a weekly or monthly basis, 
the 10-day cure notice still is not required to default because of 
sub-standard performance. The contractor is obligated to  per- 
form according to the specifications (standards) of the contract 
by the date specified. However, often the prudent course of action 
is to give the contractor Some chance to correct the deficiencies. 
Otherwise the Board might find a substantial compliance, to 
prevent an unjust result. What is sub-standard or on the other 
hand, substantial campliance, is a pure judgmental decision. 
Certainly, the defects must be more than d e  minimus. Some 
contracts a t  least partially avoid this problem by a deduction 
from the contract price for sub-standard performance as well 

"Tennessee Sasp Co Y .  United States, 130 Ct. CI. 164, 169,  126 F. Supp. 
439.  442 11954) 
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as performance failure. This affords a means of settlement short 
of the disputes procedure following default. 

Indefinite quantity contracts are  widely used for the pracure- 
ment of services today. The fact that few cases can be found 
considering default procedures and assessment of excess costs 
perhaps is evidence that  certain of the issues discussed herein are 
of small import. Hopefully, however, some clarification has been 
accomplished, something which has not always been done by the 
tribunals and commentators considering the ca8es. 
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Nineteen Stars 

Dr. Edgar F. Puryear 

A study of the mzlitary leadership of Genemls Eisenhower, 
Marshall, MaeArthar and Patton. 

Coiner PtLblications Ltd., 1971 

I find Nineteen Stars as absorbing as any treatise I can recall 
having read on "successful military leadership." 

In fact, its final chapter--"The Pattern"-is a comprehensive 
treatise on that subject in itself. 

I knew ail four of the book's characters well, though I knew 
General Marshall best of all. Criticism of them, or of the author's 
treatment of them could, I feel, deai only with trivia, and to all 
four of these great military leaders trivia were anathema. 

1 do have the impression, however, that moral courage has been 
insufficiently emphasized. And, although the penultimate chapter 
deals with "luck," "Fate," "Providence," or whatever one chooses 
to term that factor, I think it might well have been stressed again 
in the first paragraph of that splendid final chapter. 

Other than that, I can only add that with Puryear's simply 
stated basic conclusion concerning his four characters, that  they 
were made, not born military leaders, I am in full accord. 

GENERAL M. B. RIDGWAY. 

Military Government Journal: Normandy to Berlin 

By Major General John J .  Maginnis, USA Retired 
Robert A. Hart, Editor, The Cniuersity of 
Massachusetts PTess, 2971, 551 p p .  $9.50 

The Army's function of governing civilians in recently oceu- 
pied or defeated nations began formally with the invasion of 
Sormandr in 1944. Major General (then Major) John J .  Magin- 
nis was an integral part  of that beginning. Two days after D- 
Day, he and the Civil Affairs unit he commanded landed in 
Normandy and followed the combat troops to Carentan, France. 
From then until March 4, 1946, when he boarded an airplane a t  
Tempelhof Airport in Berlin to return to the United States as a __ 
*USA, Retired, former Chief of Staff. United States Army. 
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Colonel, General Maginnis served mccesSively in four different 
types of administrative positions that covered the breadth of the 
Civil Affairs field: in a Small Normandy toun, in a mainly rural 
department in northeastern France, in a large industrial province 
of Belgium, and in the metropolitan capital of German). The 
day-to-day experiences of General Maginnis are the substance of 
his book. The roles that the Civil Affairs officers assumed-as 
bankers, newspaper editors, coal miners, firemen, judges, public 
relations experts, civil engineers, procurement specialists, educa- 
tars, welfare administrators, and abare all, diplomats-are de- 
veloped through a series of human-to-human experiences revolv- 
ing around the solution of numerous major and minor problems. 
Intermingled with the problems and their solutions are interest- 
ing vignettes of Generals Lucius Clay and Maxwell Taylor, 
Lieutenant Colonel (now Senator) Strom Thuimond who w.s 
then a Civil Affairs officer, and dozens of French, Belgian, En@ 
lish, German, and Russian officers, bureaucrats, and civilians. 

The limitations of General Maginnis' book are the limitations 
of General Xaginnis, u-hich he recognizes in his own introduc- 
tion-"the account of a single individual . . . cannot describe 
all of the problems and conditions that arose in this specialized 
field of military operations. It does, however, ieflect many of the 
situations common to all personnel uho  served a t  field levels of 
Civil Affairs and Military Government." Professor Hart .  the 
Editor, puts the value of the book more succinctly-"Flexibilit). 
was the key to the Maginnis operation, and f a r  that  reason his 
memoir becomes an excellent instruction manual far all field- 
level diplomats ' I  

The timeliness of this volume IS, unfortunately, also its primary 
weakness. This book could hare directly provided some techniques 
and general principles that would be useful in the pacrfication 
efforts that hare been in operation in South Vietnam for the past 
few years. The reader, h o w l e r ,  1s left to determine for himself 
what conclu~ions or recommendations may be drawn from the 
experiences of the Maginnis operation and what guidelines might 
be useful i n  the future or what techniques might be avoided. Al- 
though any guidelines or generalizations must be their very na- 
ture by broader than a single experience may dictate and thus 
open to criticism. the reader cannot help feeling that some can- 
c l w i o n s ,  recommendations or results would have made the book 
more meaningful a t  a time when the modern-day version af the 
Maginnla Civil Affaire uni t  IS seeking so desperately to bring 
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some order and stability to the war-ravaged countryside of South- 
east Asia. 

The technical exce2ence of this volume is not diminished by 
i ts  lack of conclusions: in fact, i t  is to  be hoped tha t  a similar 
work ,,.ill result from the latest phase of the Army's Civil M a i n  
efforts snd  that the t w o  works together can provide some guid- 
ance for future Civil Affairs personnel. 

CAPTAIS WILLIAM R. ROBIE' 

Military Justice and the Right to Counsel 
By S. Sidney Ulmer 

Uniwersitu of Kentucky Press, 1070 
Because of Its brevity and relative narrowness of topic, i t  

would probably be best to consider this writing an article in 
book farm. Tracing the development of military justice from 
England to the United States, the writer places particular emphas- 
is on comparing the development of the right to counsel in the 
military and civilian spheres. 

By way of introduction, the writer opines that the military 
remakes men, as evidenced by the Code of Conduct, which at- 
tempts to fix certain behavior under certain conditions. The 
Pueblo Inquiries, the writer claims, indicate the possible obsole- 
xence of the Code of Conduct. I t  was only public opinion, he 
continues, which saved the Pueblo crew from courts-martial. The 
writer asserts that  public opinion is the primary force in ef- 
fecting increased rights for servicemen, and that the public 
reaction to the Pueblo Inquiries indicates the public's lack of 
faith in the fairness of the military justice system. 

Part  of the public opinion problem, states the writer, is that  
contrary to stated constitutional norms, history does not tend to  
create a military establishment subordinate to the civilian estab- 
lishment. The focus of public opinion on the proper atatus of the 
military establishment and respect of individual rights in the 
military is concentrated in wartime, moreover, when the ranks 
are swollen with civilians who do not understand the concept of 
"military offenses," and when justice tends to be more arbi- 
t r a ry  because af the lack of time available. The public fear, and 
hence distrust of the military, however unwarranted, is thus 
understandable. 

*JAGC, U.S. Army;  Chief, Pisns Division, The Judge Advocate Gen- 
eral's School, U.S. Army, Charlottewiile, Virplnia. 
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The right to counsel evolved very slawly in British law. The 
sixth amendment to the United States Constitution WBS a definite 
break from British legal tradition. The American Serviceman of 
the day, however, did not yet enjoy the right to counsel. Legal 
officers of the day performed both prosecution and defense fune- 
tians, and command control w a s  evident. In the nineteenth century, 
according to the writer, the right to counsel lagged behind ather 
individual rights in both the military and the civilian spheres. 

The first specific grant af the right to counsel in the Army was 
in 1916, xhen  a military accused could be represented by re- 
tained counsel before courts-martial The swift justice wrought 
against W'orld War I soldiers led to the 1920 reforms, which 
introduced the board of review and a unanimous rote fox the 
death sentence, but no increase in the right to counsel. Yorld 
War I1 justice resulted in the 1948 reforms, which provided, 
inter alia, that if the trial counsel is a lawyer, the defense counsel 
must also be one. The writer nates, however, tha t  during this 
time civilians, although they could hare always retained counsel, 
were appointed counsel only when indigent and facing the death 
penalty 

The progresmn of right to counsel cases in the civilian sphere, 
through Mzmnda, i s  traced by the writer. Similarly covered are 
the reforms of the UCMJ, and the progression of Court of Xili- 
t a r s  Appeals cases, such as Gtinnels and Tempia, which fallowed 
the lead of the Supreme Court. He does not neglect to mention, 
moreover, that article 31, UCMJ, gave to servicemen these wam- 
ings of the right to keep silent long before the Supreme Court 
gave them to ciohans.  Considering the 1968 amendment8 to the 
UCMJ and the consistency between Supreme Court and Court of 
MllitarJ- Appeals decisions, he concludes that in the United 
States an accused serviceman has a right to counsel commensurate 
with tha t  of an accused civilian. 

There are portions of this book that are quite noteworthy. 
Chapter 11, for example, contains an excellent capsule rundawn of 
the Supreme Court's right-to-counsel decisions during the middle 
19603, from Hnrnil tm through 'Mzrandn 

Furthermore, the w i t e r  notes with approval rhat military ap- 
pellate courts examine the behavior and performance of defense 
counsel a t  the trial level to a greater extent than do civilian ap- 
pellate courts. Chapters 13 and 14 of the book contain several 
1nllitar)- appellate decisions inrolving the adequacy of m u m e l  in 
courts-martial. Additionally, the u riter finds tha t  the military 
lacks sufficient attorners to give every accused adequate legal 
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counsel and suggests career retention and incentive legislation, 
such as bonus or professional pay, to alleviate this problem. 

Unfortunately, there are aspects of the book with which one has 
to take issue. First, the writer begins on the premise that the 
military society is "a distinct subculture," and on the assump- 
tion that military justice Is not liberal. I t  is submitted that the 
military has never been a distinct subculture, any more than 
other agencies of the federal government: and one should start  
aut an  a study with an open mind about that  which one is 
studying. 

Secondly, there are some factual errors in the book. A t  page 81, 
far example, the writer states that a counsel befare general 
courts-martial must be a member of the Judge Advocate Gen- 
eral's Corps, and either a graduate of an accredited Ian school, or 
a member of the bar. In fact, such counsel must be a member of 
the bar of his state In any case. 

Most importantly, the writer notes with great disapproval the 
possibility that non-lawyer counsel may participate in 8ome 
special courts-martial. The writer apparently does not realize 
that legally trained counsel must be provided in every special 
court-martial absent exigent circumstances, which must be ap- 
pended to the record, and in which C B S ~  no discharge and no 
more than six months' confinement may be adjudged, Moreover, 
the writer neglects to mention that the Supreme Court has not 
yet guaranteed legally trained counsel to civilians facing no 
more than six months' confinement, which means that they a re  
f a r  less likely to be provided counsel than their military counter- 
parts. Furthermore, the writer implies that  the increases in the 
right to counsel before special courts-martial, effected by the 1968 
Justice Act, are due mostly to  civilian pressure. Nowhere is there 
mentioned similar pressure in the Judge Advocate General's 
Corps, or the Stepley and LeBaiiister cases, which really pointed 
out the pitfalls of the lack of legally trained c o u n ~ e l  in special 
courts. 

Nevertheless, it is believed that the baak is interesting and 
well worth reading. Despite the factual errors and misleading 
implications noted above, the book conveys to the public a fair 
nccaunt of the current status of the right to counsel in the mili- 
tary justice system. 

CAPTAIN MICHAEL A. MANHEIM" 

'JAGC, L'S. Army: Assistant Chief, Pvbliealiona Division, The Judge 
Advacate General's School, U.S. Army, Charlotteaville, Virpinia. 
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