Inherently Governmental Functions: A Bright Line Rule Obscured by the Fog of War

Major Jess B. Roberts’

“The ‘fog of war’ still requires a direct line of sight on contractors.”"

I. Introduction

The concept of “inherently governmental functions”
distinguishes actions that a civilian contractor can take on
behalf of the U.S. government from actions that are so
important that they must be performed directly by the
government. A judge advocate should have a firm grasp of
what is and what is not an inherently governmental function.
Recent headlines in some of America’s leading newspapers
hint at some of the delicate legal issues judge advocates
might find themselves grappling with in the realm of
contracting. For example, according to the Washington
Post, “the U.S. military is relying on private contractors to
provide and operate PC-12 spy planes in the search for
Kony, the fugitive leader of the Lord’s Resistance Army, a
group known for mutilating victims, committing mass rape,
and enslaving children as soldiers.” If your command asks
you to render a legal opinion regarding the propriety of such
an action, what law governs? Where do you look? Can the
government contract for such things? Your commander will
have to sign a Request for Services Contract Approval
Form® indicating that the requested contracted service is not
an inherently governmental function according to the Army
Federal Acquisition Regulation Supplement.*
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Requiring officials must provide the contracting officer
with a copy of the “Request for Services Contract
Approval” form signed by an appropriate General
Officer or Accountable member of the Senior Executive
Service. Contracting officers shall not complete or sign
the service contract approval form and shall not initiate
any contract for service, or exercise an option, without

This article identifies the tools needed to determine
whether a contracting request falls into the category of an
inherently governmental function. Part II gives a historical
background, discussing the issues surrounding the definition
of inherently governmental functions. Part III examines the
history of contractors on the battlefield and the evolving
definition of inherently governmental functions. Part IV
summarizes the current state of the law and discusses the
recent changes to the definition. Finally, Part V of the
article applies the law to a fictional operational law scenario.
Knowing how to identify inherently governmental functions
in daily practice benefits the command in both operational
and garrison environments.

II. Background

In the past, there have been questions regarding the
definition of inherently governmental functions, such as how
inherently government functions are identified. A recent
Office of Federal Procurement Policy (OFPP) policy letter’
attempts to settle the debate. The letter is applicable to all
executive agencies, to include the Department of Defense.’
According to the policy letter, the final definition of what
constitutes an inherently governmental function is built
around the well-established statutory definition in the
Federal Activities Inventory Reform Act (FAIR Act), Public

an approved certification. The approval and completed
worksheets shall be included in the official contract file.
The accountable General Officer or Senior Executive
may delegate certification authority for requirements
valued less than $100,000 in accordance with
Command policy. Contracting officers shall document
the contract file with a copy of the Command policy
before accepting a service contract approval that is
signed below the General Officer/Senior Executive
level.

Id.

* Office of Fed. Procurement Policy, Office of Mgmt. & Budget, Policy
Letter 11-01, Performance of Inherently Governmental and Critical
Functions, 76 Fed. Reg. 56,227 (Sept. 12, 2011) [hereinafter OFPP 11-01].

¢ Office of Fed. Procurement Policy, Office of Mgmt. & Budget, Technical
Correction to Policy Letter 11-01, Performance of Inherently Governmental
and Critical Functions, 76 Fed. Reg. 7609-01 (Feb.13, 2012) (“The Office
of Federal Procurement Policy (OFPP) in the Office of Management and
Budget (OMB) is making a correction to the Final Policy Letter
‘Performance of Inherently Governmental and Critical Functions’. . . to
clarify that the Policy Letter applies to both Civilian and Defense Executive
Branch Departments and Agencies. The original publication of the policy
letter was inadvertently addressed only to the Heads of the Civilian
Executive Departments and Agencies.”) (citation omitted).
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Law 105-270.7 The FAIR Act defines an activity as
inherently governmental when it is so “intimately related to
the public interest as to mandate performance by Federal
employees.” While this language is simple, applying it to
real world situations in the operational environment is
complex. One critic has sarcastically commented that trying
to define what is inherently governmental is like “trying to
nail Jell-O to the wall, only nailing Jell-O is easier.” While
the issues seem daunting, a review of the history of warfare
suggests that contractors and the complex issues they bring
are no strangers to the fields of battle. Contemplating the
role of the contractor in the past helps to inform our analysis
of current and future problems related to contracting in a
contingency environment.

III. Contractors on the Battlefield Throughout History

Today, the conflict in Afghanistan is a “war where
traditional military jobs, from mess hall cooks to base guards
and convoy drivers, have increasingly been shifted to the
private sector. Many American generals and diplomats have
private contractors for their personal bodyguards.”'® As one
commentator stated, “contractors are fully integrated into
U.S. national security and other government functions. To
paraphrase a popular commercial about the American
Express credit card, the United States cannot go to war
without them.”"!

Contemporary society holds mixed views regarding the
propriety of engaging in the act of warfare with the
assistance of contractors. This is a debate that reaches back
centuries. “Hiring outsiders to fight your battles is as old as
war itself. Nearly every past empire, from the ancient
Egyptian to the Victorian British, contracted foreign troops
in some form or another.”’* In today’s lexicon, the term
mercenary is often met with disdain. However, in the past

7 Federal Activities Inventory Reform Act of 1998, Pub. L. No. 105-270,
112 Stat. 2382 (1998); see 31 U.S.C.A. § 501 editor’s note (West 2012).

8 OFPP Letter 11-01, supra note 5.
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HUFFINGTON POST (Apr. 15, 2010), http://www.huffingtonpost.com/david-
isenberg/to-be-or-not-to-be-inhere b_539933.html.

' Rod Nordland, Risks of Afghan War Shifts from Soldiers to Contractors,
N.Y. TiMES, Feb. 11, 2012, http://www.nytimes.com/2012/02/12/world/
asia/afghan-war-risks-are-shifting-to-contractors.html? r=0.

""" David Isenberg, Security Contractors and U.S. Defense: Lessons
Learned from Iraqg and Afghanistan, CATO INST., http://www.cato.org/
publications/commentary/security-contractors-us-defense-lessons-learned-
iraq-afghanistan (last visited Apr. 2, 2013). This article appeared in World
Politics Review on June 14, 2011. Id.

2 PETER WARREN SINGER, CORPORATE WARRIORS, THE RISE OF THE
PRIVATIZED MILITARY INDUSTRY 19 (2003).

that was not always the case. Many nations relied almost
exclusively on mercenaries to achieve military objectives.

“Our general assumption of warfare is that it is engaged
by public militaries, fighting for the common cause. This is
an idealization. Throughout history, the participants in war
were often for-profit private entities loyal to no one
government.”"® Even the Pharaoh of ancient Egypt used
mercenaries. “The battle of Kadesh (1294 B.C.E.) is the
first great battle in history of which we have any detailed
account. In this fight, where the Egyptians fought the
Hittites, the army of Pharaoh Ramses II included units of
hired Numidians.”"* Likewise, the Greeks,'> Macedonians,'®
and Carthaginians'’ all utilized mercenaries. One of the
greatest empires in history, Rome, also employed
mercenaries in their quest for an expanded empire.
“Although early Rome was distinguished by its citizen army,
it too was highly reliant on mercenaries. Even during the
Republic period, it relied on hired units to fill such
specialties as archers and cavalry.”"®

After the fall of Rome, the Dark Ages set in and with it,
the continued need for outsiders to assist in the dirty
business of war. “Western Europe sank into the Dark Ages
and any semblance of a money-based economy faltered. In a
world with little or no governance capabilities, feudalism,
the system of layered obligations of military service, became
the mechanism by which armies were created.””” During
this period, tenants were required to perform military service
for landlords.

The thirteenth century provides excellent examples of
contracting for military services. The rise of contracting
coincided with a rise in prosperity, especially in Italy.
“Particularly important was the growth of banking. Trading
companies emerged in this period, and several Italian towns

13 |d
" Id. at 20.

' 1d. at 20-21 (“Although a few of the Greek city-states, such as Sparta,
relied on citizen armies, it was a general practice for ancient Greek armies
to build up their forces through the hire of outside specialists.”).

' 1d. at 21 (“The Macedonians honed their craft fighting on behalf of the
varied Greek city-states during the Peloponnesian War (431-404 B.C.E.).”).
7 Id. (“[Tlhe Carthaginian empire was almost entirely dependent on
mercenary troops and saw both the benefits and the costs. At the
conclusion of the First Punic War (264-241 B.C.E.), the hired army which
had not been paid and was threatened with disbandment, revolted, in what
was known as the Mercenary War. The rebels were only put down when
the Carthaginians were able to hire other mercenary units.”).

% d.

9 1d. at 22.
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even turned themselves over to private investors to run.””

During this time of change, the “condotta (contract) system
blossomed. This arrangement, by which military services
were contracted out to private units, initially was driven by
business guilds that saw it as reasonable and economical to
avoid mobilizing all of society and keep the most efficient
citizens (themselves) from the waste of warfare.””! During
this point in history, the concept of contracting begins to
resemble what contemporary society would today recognize
as contracting out state actions.

At the conclusion of the fourteenth century, private
soldiers replaced their feudal predecessors. “The way to
form an army now consisted of ‘commissioning’ (the term
still used today to denote the rise to an officer rank) a private
individual to raise troops, clothe them, equip them, train
them, and lead them.”” “The French Revolution and
ensuing Napoleonic wars (1789—-1815) signaled the end of
hired soldiers playing a serious role in warfare, at least for
the next two centuries.”” Skilled generals such as Napoleon
ushered in a new era in which the state became the primary
purveyor of warfare.

In our own nation’s history, mercenaries appeared on
the shores of America early on.  Britain employed
mercenaries during the American War for Independence.
“The British government did not have the troops to both
maintain its worldwide colonial obligations, including
holding down the ever simmering Ireland, and also defeat
the numerous American patriot forces.”* The troops came
from the German principalities and “29,875 hired German
troops crossed the Atlantic.”” However, the British did not
foresee the consequences of entering into contracts with the
German forces. “As history shows, the Hessian experience
did not turn out as their British employers anticipated.
Rather than intimidating the American rebels into
submission, news of the contracts signed with the German
states was one of the factors that fomented the Declaration
of Independence by the colonies.”

» Id. (citing PG.V. SCAMMELL, THE ENGLISH TRADING COMPANIES AND
THE SEA 5 (1982)).

1 SINGER, supra note 12, at 22 (citing PHILLIPPE CONTAMINE, WAR IN THE
MIDDLE AGES 158 (1984)).

22 1d. at 23, 29 (“[T]he ‘state’ is a fairly new emergence in the overall flow
of history. It was not until the seventeenth century that the use of official
armies, loyal to the nation as a whole and not to the specific rulers or houses
that led it, took hold in Europe.”).

> Id. at 31.

* 1d. at 33.

¥ 1d. at 32. (“Approximately two-thirds were from the Hesse-Kassel
[region], so the formations were called ‘Hessians’ by the Americans.”).

4.

The American forces also utilized paid military actors.
Of particular note, “Baron von Steuben’s military training at
Valley Forge is credited with turning the Continental Army
into a true fighting force.”” General Washington’s men
subsequently defeated Hessian forces in 1776 at Trenton and
Princeton.® Here we see how two contracts, one drafted by
the British Crown retaining the services of the Hessians and
one drafted by the Continental Army retaining the services
of Baron von Steuben, contributed to the outcome of the
Revolutionary War. Although it would be unthinkable today
to hire a European general to oversee the majority of training
prior to a major offensive, during the birth of the United
States, the concept of contracting out functions that would
be considered inherently governmental today were woven
into the fabric of our nation at an early stage.

History shows us that that a contract can do more than
retain the services of foot soldiers. Charter companies, also
known as joint stock companies, granted private contractors
vast powers. “[J]oint stock companies were licensed to have
monopoly power over all trade within a designated area,
typically land newly discovered by Europeans.”” Here, the
control of trade encompassed a myriad of inherently
governmental acts. For example, the Dutch East India
Company was given the right to trade in the Indian Ocean, a
right no other Dutch citizen outside the company possessed.
“While nominally under the control of their license back
home, abroad, the charter ventures quickly became forces
unto themselves.” The Dutch East India Company derived
great profit by building fortifications, coining money, and
deploying over “140 ships and 25,000 men permanently
under arms.” !

The “outsourcing of trade controls to private companies
had unintended consequences, particularly as the firms often
engaged in activities that were contrary to their home
government’s national interest.”””* For example, when the
English East India Company entered the Indian Ocean, it
sided with the Mogul emperor against Portugal and

27 1d. (citing ANTHONY MOCKLER, THE NEW MERCENARIES 127 (1985))
(“The war also saw the Americans commission over 800 privateers.”).

2 SINGER, supra note 12, at 33 (“Even in the face of hostilities, it is
interesting to note that many of the German Soldiers found America as a
place they could call home. ‘Hessian troops found that life in America
compared quite nicely to life in Germany and by the end of the war roughly
a third of the force deserted.’”).

¥ 1d. at 34.
3% 1d. Companies like the Dutch East India company made it their business
to monopolize “trade in spices such as nutmeg, cloves, cinnamon and

pepper, tea, and later, silk, Chinese porcelain, gold, and opium.” Id.

1 Id. at 34-35. The 25,000 men were comprised primarily of Japanese and
German mercenaries. |d.

2 1d. at 36.
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destroyed most of the Portuguese ships in the area, thereby
securing exclusive trade rights in that area.”> The problem
with this course of action was that the British Crown had
previously directed “[t]he company to avoid unprovoked
attacks on the Portuguese as [the monarch] needed their
alliance, but it chose the path of profits instead.”* The
company made the calculated decision to opt for profits over
the diplomatic mission of the monarch. This provides a
lesson for modern times regarding inherently governmental
functions: what is good for the bottom line of a company is
not always the best thing for the sovereign.

The concept of state sovereignty ruled supreme during
the twentieth century. The use of private soldiers on a large
scale was no longer acceptable; thus, the “international trade
in military services was marginalized and mostly pushed
underground.”  Independent ex-soldiers would “hire
themselves out on an informal basis, usually to rebel groups
operating in weak state zones such as Latin America, China,
and later Africa.”

As discussed, at various times in world history,
commanding and fielding soldiers was an inherently
governmental act that required soldiers be organic to the
sponsoring state. At other times in history, it was perfectly
acceptable to field a charter company, like the Dutch East
India Company, that took on all the functions of a country
through contract. During these time periods, such acts were
not deemed inherently governmental.

A review of select periods of military history illustrates
that “[a]t numerous times in history, governments did not
possess anything approaching a monopoly on force.”’
While that is not the case today, one should note that “the
lines between economics and warfare were never clear cut.
From a broad view, the state’s monopoly of both domestic
and international force was a historical anomaly. Thus, in
the future, we should not expect that organized violence
would only be located in the public realm.”® As one
contemplates a modern legal analysis regarding what is and
is not inherently governmental in nature today, it is useful to
reflect on the past to inform the decisions of the future.

33 1d. at 35.

* 1d. (“The Dutch approach was similar. They militarily eliminated

Portuguese and Spanish markets and also aimed at new areas, such as what
is now Indonesia. If local leaders refused to trade with them, they were
punished with bombardment and invasion.”).

¥ 1d. at 37.

6 1d.

7 1d. at 39.

* 1d. at 39.

It is important to keep that history in mind while
reviewing the government’s contemporary interpretation of
what constitutes inherently governmental functions. “Since
World War 1, one of the primary arenas for the
public/private debate and the definition of inherently
governmental functions has been federal contracting.” The
next section discusses contemporary views related to
inherently governmental functions and provides the current
definition of the concept.

IV. Modern Developments:
Functions

Inherently Governmental

What constitutes an inherently governmental function
affects numerous scenarios that involve everything from the
ability to contract certain aspects of minting our nation’s
currency, to the ability to contract command and control of
combat troops. This section deals only with federal
contracting and how the executive branch has dealt with the
issue. “Federal contracting has been at the center of a long
debate regarding what constitutes an inherently
governmental act. The emphasis on public or private entities
as the preferred source of goods or services has swung back
and forth over the years with the change of
administrations.”® While some administrations have done
little to define inherently governmental functions, most have
elected to shape the use of civilian contractors.*’ A brief
overview of modern presidential administrations illustrates
how the concept of inherently governmental functions and
the use of civilian contracts have evolved.

A. Presidential Administrations

In his effort to combat the Great Depression, President
Franklin D. Roosevelt expanded the role of the federal
government and moved functions from the private sector to
the government sector.

President Roosevelt essentially reversed
the relative use of civilian and military
contractors as compared to the 1920s.
Prior to World War II, the Roosevelt

3 JOHN R. LUCKEY ET AL., CONG. RESEARCH SERV., R40641, INHERENTLY
GOVERNMENTAL FUNCTIONS AND DEPARTMENT OF DEFENSE OPERATIONS:
BACKGROUND, ISSUES, AND OPTIONS FOR CONGRESS 4 (2009), available at
http://www.fas.org/sgp/crs/misc/R40641.pdf.

40 d.

4 Id. The Administration of President Harry S. Truman was “generally a
period of change and reorganization in the federal government’s
procurement of goods and services” with the addition of several statutes
that “greatly changed the federal procurement landscape, although they did
not directly address which functions the government must perform (i.e.,
what is inherently governmental).” Id.
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Administration placed renewed emphasis
on the government’s role and the benefits
of the government performing functions
for socioeconomic purposes even when
doing so brought it into competition with
the private sector (e.g., creation of the
Civilian Conservation Corps and the
Public Works Administration).**

In contrast, President Dwight D. Eisenhower was the
first president to state that the government should not
compete with private markets, noting that “[i]t is the stated
policy of the administration that the Federal government will
not start or carry on any commercial activity to provide a
service or product for its own use if such product or service
can be procured from private enterprise through ordinary
business channels.” This language eventually “entered the
vernacular as Office of Management and Budget’s (OMB’s)
Circular A-76 in 1966 during the Johnson Administration,”**
and since “has become the primary focal point for
discussions of what is an inherently governmental
function.”®  The administrations of President Ronald
Reagan and President George H.W. Bush made clear moves
toward minimizing the government’s role in private citizen’s
lives.

President Reagan’s administration battled Congress
when trying to implement smaller government.*® President
Bill Clinton “was arguably on both sides of the
public/private  debate, sponsoring plans, such as
comprehensive health care reform, that might have expanded
the public sector, as well as attempting to end ‘big
government’ with its ‘reinventing government’ initiative.”*’
The administration of President George W. Bush held a
narrow view of what was considered the appropriate role of
the public sector.  “Among other things, the Bush
Administration proposed amending OMB Circular A-76 so
that all functions were presumed commercial unless agencies
justified why they were inherently governmental.””™™ The
Bush Administration drew fire from some critics for

42 1d. (citing JAMES F. NAGLE, A HISTORY OF GOVERNMENT CONTRACTING
379-459 (2d ed. 1999)).

“1d. at 5.
44 |d
+d.
. is administration would propose or attempt to privatize particular

4 Id. (“This ad trat 1d prop ttempt to privatize particul
functions, such as depot maintenance. Congress would then respond with
an appropriations rider, prohibiting or conditioning the use of funds to
implement the privatization, or with a substantive law declaring a function

pl t the privatizat th bstantive law declaring a funct
inherently governmental, among other things.”).

7 1d.

*1d. at 6.

“improperly contract[ing] out acquisition, armed security,
and contract management functions, among others.”*

The administration of President Obama sought to
provide its own guidance regarding government contracting.
His “Memorandum for the Heads of Executive Departments
and Agencies™ addressed several initiatives related to
government contracting, one of which was to ensure that
functions considered to be inherently governmental were not
contracted out. Of particular note, the memorandum stated:

[TThe line between inherently
governmental activities that should not be
outsourced and commercial activities that
may be subject to private sector competition
has been blurred and inadequately defined.
As a result, contractors may be
performing  inherently = governmental
functions. Agencies and departments must
operate under clear rules prescribing when
outsourcing is and is not appropriate.’

Based on President Obama’s guidance, the Director of
the Office of Management and Budget directed the OFPP to
take action. On 30 March 2012, the OFPP issued a
memorandum entitled “Work Reserved for Performance by
Federal Government Employees.”  The memorandum
sought to clarify when governmental outsourcing of services
was appropriate consistent with section 321 of the Duncan
Hunter National Defense Authorization Act for Fiscal Year
2009.7 Section 321 required the OMB to create a single
definition for the term “inherently governmental function”
and address any deficiencies in the existing definition.”* The

1.
% Memorandum from Office of the Press Sec’y, The White House, to
Heads of Exec. Dep’ts & Agencies, subject: Government Contracting (Mar.
4, 2009) [hereinafter White House Government Contracting Memo],
available at http://www.whitehouse.gov/the press_office/Memorandum-for
-the-Heads-of-Executive-Departments-and-Agencies-Subject-Government.
Although not discussed in this article, there were other initiatives addressed
in the memorandum besides the one that dealt with inherently governmental
functions. Those initiatives included increased competition; the use of
fixed-price contracts; and ensuring that the acquisition workforce could
manage and oversee contracts. 1d.

.

52 Office of Fed. Procurement Policy, Office of Mgmt. & Budget, Policy
Letter 11-01, Work Reserved for Performance by Federal Employees, 76
Fed. Reg. 16,188-02 (Mar. 31, 2010) [hereinafter Proposed OFPP 11-01].

3 Duncan Hunter National Defense Authorization Act for Fiscal Year
2009, Pub. L. No. 110-417, 122 Stat. 4356 (2008).

5 1d. Though not discussed in this article in great detail, note that the act
also required that the OMB establish criteria to be used by agencies to
identify critical functions and positions that should only be performed by
federal employees and provide guidance to improve internal agency
management of functions that are inherently governmental or critical. Id.
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OFPP conducted an extensive review of current laws,
regulations, policies, and reports that addressed the
definition of inherently governmental functions.”
Additionally, comments were solicited from the public and a
public meeting was held regarding the definition of
inherently governmental functions. During the research
phase of the inquiry, the OFPP highlighted the fact that there
were three main sources providing definitions for the term
inherently governmental function. The “FAIR Act, FAR,
and Circular A-76 each make clear that the term ‘inherently
governmental function’ addresses functions that are so
intimately related to the public interest as to require
performance by federal government employees.”® While
the definitions were similar, the way the sources dealt with
the types of functions included in the definition were
different. For example, the “FAIR Act states that the term
includes activities that require the ‘exercise of discretion’ in
applying ‘Federal Government authority,” whereas the
Circular speaks in terms of the exercise of ‘substantial
discretion’ in applying ‘sovereign’ Federal government
authority.”’ This type of situation creates an environment
rife with ambiguity; when there is ambiguity in a world of
contracts measured by millions of dollars, there is a very real
potential for problems to arise. The OFPP stated that “[i]t is
unclear what the impact of this type of variation has been.
This notwithstanding, these variations can create confusion
and uncertainty.”®

The Obama Administration ultimately cut through the
confusion and uncertainty surrounding the definition of
inherently governmental functions by providing a final
definition. On 12 September 2012, the OFPP issued a policy
letter to “provide to Executive Departments and agencies
guidance on managing the performance of inherently
governmental and critical functions.”® The letter “clarified
what functions are inherently governmental and must always

> Proposed OFPP 11-01, supra note 52, at 16190. The review was
conducted with the assistance of an interagency team that included
representatives from the Chief Acquisition Officers Counsel and the Chief
Human Capital Officers Counsel. Id. The OFPP reviewed the definitions of
inherently governmental functions in the following sources: “Federal
Activities Inventory Reform Act (FAIR Act), Public Law 105-270, section
2383 of title 10 (which cites to definitions in the Federal Acquisition
Regulation (FAR)), the FAR, OMB Circular A-76, OFPP Policy Letter 92-
1, Inherently Governmental Functions (which was rescinded and superseded
by OMB Circular A-76 in 2003) and reports by the Government
Accountability Office (GAO).” Id.

6 1d.
7 1d.
58 |d
% OFPP 11-01, supra note 5 (“[The policy letter was] issued pursuant to
section 6(a) of the Office of Federal Procurement Policy Act, 41 U.S.C.
405(a), the President’s March 4, 2009, Memorandum on Government

Contracting, and section 321 of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009, Public Law 110-417.”).

be performed by Federal employees” and “provided a single
definition of inherently governmental function” built around
the well-established statutory definition in the FAIR Act.
The policy letter provides several means to determine
whether a function is inherently governmental:

1. Apply the clear language of the definition.

2. Compare the acts to those listed in Appendix A:
Policy Letter 11-01, Examples of Inherently Governmental
Functions.®'

3. Apply the two tests set forth in Policy Letter 11-01 to
determine whether an organization is dealing with an
inherently governmental function.

These methods are discussed below.

B. Means to Determine Whether a Function Is Inherently
Governmental

1. The Current Definition of Inherently Governmental
Functions

“Inherently governmental functions” are currently
defined in section 5 of the FAIR Act as functions that are so
“intimately related to the public interest as to require
performance by Federal Government employees.” The
letter explains that “[t]he definition provided by this policy
letter will replace existing definitions in regulation and
policy, including the Federal Acquisition Regulation (FAR).
The policy letter provides examples and tests to help
agencies identify inherently governmental functions.” The
OFPP received public comments from over 30,000
respondents in response to the proposed definition, list of
inherently governmental functions, and tests used to
determine whether one is dealing with an inherently
governmental function. Based on these comments and a
review of the existing law and regulation, the OFPP forged a
final product that appears to meet the needs of the
respondents.

% 1d. at 56227 (citation omitted).
' The list contains twenty-four historically and commonly accepted
examples of inherently governmental functions. Some examples include:
the direct conduct of criminal investigation; the determination of budget
policy, guidance, and strategy; the direction and control of intelligence and
counter-intelligence operations; the approval of federal licensing actions
and inspections; and the administration of public trusts. ld. at 56240.

2 1d. at 56236.

8 Id. at 56227 (citation omitted).

8 APRIL 2014 « THE ARMY LAWYER « DA PAM 27-50-491



Two lines of thought emerged during the comments
period. Some expressed concern about excessive
outsourcing and recommended expanding the definition of
inherently governmental functions. These respondents
proposed changing the list of inherently governmental
functions to include all security functions and intelligence
activities; training for interrogation, military, and police; and
maintenance and repair of weapons systems.** This sector
was concerned about too much privatization. Senator Russ
Feingold’s comment to the OFPP during the comment
period serves as an example of concerns surrounding too
much privatization:  “I urge you to amend federal
regulations and policy to clarify that the following functions
are inherently governmental and should not be outsourced:
security services in war zones, oversight of security
contractors, and the interrogation of detainees.”® He went
on to state that “[f]or the last nine years, the government has
failed to establish meaningful control over security
contractors in war zones, as a result, numerous civilians have
been killed in both Iraq and Afghanistan, [and] the
reputation of the United States has been tarnished . . . "% A
second group of respondents had different concerns,
“cautioning that the policy letter and the increased attention
on having non-inherently governmental functions performed
by Federal employees will inappropriately discourage
Federal managers and agencies from taking full and
effective advantage of the private sector and the benefits of
contracting.”  This rationale stretches back to the
Eisenhower Administration and appears, in some form, in
each successive presidential administration.

The use of contractors can be a good thing when it saves
taxpayers’ money. Indeed, at the outset of his
administration’s overhaul of government contracting,
President Obama stated, “[W]hile inherently governmental
activities should be performed by Government employees,
taxpayers may receive more value for their dollars if non-
inherently governmental activities that can be provided
commercially are subject to the forces of competition.”®
The challenge for the OFPP was to find a solution that
balanced the differing views the public held about defining
inherently governmental functions.

4 1d. at 56229.

% Comments of Senator Russell Feingold on Proposed OFPP Policy Letter,
OFPP-2010-0001-0124 (June 7, 2010), available at http://www.
regulations.gov/#!documentDetail;D=OFPP-2010-0001-0124.

% 1d. Senator Feingold’s comments illustrate the concern many Americans
had regarding to the utilization of contractors; in sum, government officials
have to be in control of sensitive issues that impact the appearance and
legitimacy of the United States. Id.

7 OFPP 11-01, supra note 5, at 56229.

% White House Government Contracting Memo, supra note 50.

In the end, the American people had the opportunity to
comment on the definition, and shape the direction of
contracting with the U.S. government. The OFPP coupled
these comments with research on existing law and found
common ground that satisfied most respondents by using the
FAIR Act as the final definition of what constitutes
inherently governmental functions. The OFPP charted a
similar course when fashioning a list of examples of
inherently governmental functions, discussed further in the
next section.

2. List of Inherently Governmental Functions

As mentioned above, Appendix A of Policy Letter 11-
01 lists twenty-four historically and commonly accepted
examples of inherently governmental functions.*” The OFPP
reacted to respondents’ comments to the proposed policy
letter and not only inserted the illustrative list found in
Federal Acquisition Regulation 7.5,” but also added new
examples of functions to the policy letter. The OFPP added
“all combat, security operations in certain situations
connected with combat or potential combat, determination of
an offer’s price reasonableness, final determinations about a
contractor’s performance, including approving award fee
determinations or past performance evaluations and taking
action based on those evaluations, and selection of grant and
cooperative agreement recipients.””"

During the comment period, most respondents did not
object to retaining a list with illustrative examples; however,
some felt the list was too narrow, while others thought it too
broad. Those who felt the list was too narrow suggested
adding private security firms and intelligence functions that
occur in hostile environments to the list.”” A sampling of the
final list includes “[t]he direct conduct of criminal
investigation,”” “[t]he control of prosecutions and
performance of adjudicatory functions (other than those
relating to arbitration or other methods of alternative dispute
resolution),”™ and “[tlhe command of military forces,
especially the leadership of military personnel who are
performing a combat, combat support or combat service
support role.”” The list is not exhaustive, but does inform a
practitioner of a baseline of what constitutes an inherently

% See supra note 61.

™ FAR 7.503 (2010).

" OFPP 11-01, supra note 5, at 56229.
™ 1Id. at 56231.

™ 1d. at 56240.

™ 1d.

™ 1d.
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governmental function. If a judge advocate still has
questions regarding what constitutes an inherently
governmental function after reviewing the definition and the
list, the final step is to apply the two tests set forth in Policy
Letter 11-01.

3. Tests: Inherently Governmental Functions

During the comment period, the OFPP proposed
“creat[ing] tests for agencies to use in determining whether
functions not appearing on the list [would] otherwise fall
within the definition of inherently governmental.”’® For
example, the OFPP stated that “[t]he nature of the function
test would ask agencies to consider whether the direct
exercise of sovereign power is involved. Such functions are
uniquely  governmental, and therefore, inherently
governmental.”””  The nature of the function test states
“[flunctions which involve the exercise of sovereign powers
of the United States are governmental by their very
nature.”” During the comment period, “[a] number of
comments questioned the likely effectiveness of the
proposed ‘nature of the function test,” which would ask
agencies to consider if the direct exercise of sovereign power
is involved.”” The OFPP acknowledged the concern,
stating that “[it] appreciates that the value of this test may be
limited, but believes it still can contribute to an agency’s
overall understanding and analysis in differentiating between
functions that are inherently governmental and those that are
not.”™  The second proposed test, known as the discretion
test, has its roots in OMB Circular A-76,%' and “would ask
agencies to evaluate whether the discretion associated with
the function, when exercised by a contractor, would have the
effect of committing the government to a course of action.”
Respondents had few concerns with regard to the use of tests
and the OFPP ultimately issued the final policy Iletter

" Proposed OFPP 11-01, supra note 52, at 16190.
7 1d.

® OFPP 11-01, supra note 5, at 56237. The definition further explains
“[e]xamples of functions that, by their nature, are inherently governmental
are officially representing the United States in an inter-governmental forum
or body, arresting a person, and sentencing a person convicted of a crime to
prison. A function may be classified as inherently governmental based
strictly on its uniquely governmental nature and without regard to the type
or level of discretion associated with the function.” Id.

™ 1d. at 56231.

80 g,

81 OFFICE OF MGMT. & BUDGET, EXEC. OFFICE OF THE PRESIDENT, CIR.
NoO. A-76, PERFORMANCE OF COMMERCIAL ACTIVITIES (May 29, 2003)
[hereinafter OMB CIR. A-76], available at http://www.whitehouse.gov/

omb/circulars_a076_a76_incl_tech_correctiont#a.

4.

featuring both the discretion test and the new nature of the
function test.

The exercise of discretion test states:

A function requiring the exercise of
discretion shall be deemed inherently
governmental if the exercise of that
discretion commits the government to a
course of action where two or more
alternative courses of action exist and
decision making is not already limited or
guided by existing policies, procedures,
directions, orders, and other guidance that:

(D) identify specified ranges of acceptable
decisions or conduct concerning the
overall policy or direction of the action;
and

(IT) subject the discretionary decisions or
conduct to meaningful oversight and,
whenever necessary, final approval by
agency officials.”

The discretion test allows a practitioner to apply an
assessment regarding how much individual discretion a
contractor might utilize in areas where there is little
guidance. This test allows unique factors to be weighed in
the test and ensures that a contractor does not perform jobs
that require unique assessment and discretion in areas
requiring the sole judgment of a U.S. official.

Both tests allow a practitioner to consider a variety of
factors in order to arrive at an informed decision as to
whether something is inherently governmental. However,
what is a practitioner to do if faced with a function that is
closely associated with inherently governmental functions?

C. Functions Closely Associated with Inherently

Governmental Functions

While not the primary focus of this article, it is prudent
to briefly highlight functions that are closely related to
inherently governmental functions. These legal landmines™

% OFPP 11-01, supra note 5, at 56238.

8 Additionally, personal services can be a legal landmine, as they are often
confused with inherently governmental functions. Pursuant to FAR 37.104,
personal services are defined by the employer-employee relationship
created between the government and the contractor’s personnel. The
government is normally required to obtain its employees by direct hire
under competitive appointment or other procedures required by the Civil
Service laws. Obtaining personal services by contract rather than by direct
hire under competitive appointment circumvents those laws unless
Congress has specifically authorized acquisition of those services. FAR
37.104 (2010). Basically, contractors cannot be used to circumvent
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can wreak havoc on a command. The danger with a closely
related function is that when a contractor performs such a
function, there is a risk that the function will morph into
inherently governmental functions over time. The OFPP
stated that when functions that “generally are not considered
to be inherently governmental approach being in that
category because of the nature of the function and the risk
that performance may impinge on Federal officials’
performance of an inherently governmental function,
agencies must give special consideration to using Federal
employees to perform these functions.”

The definition is daunting; fortunately, illustrative
examples of closely related functions are included in
Appendix B of Policy Letter 11-01, entitled “Examples of
Functions Closely Associated With the Performance of
Inherently Governmental Functions.” The list of closely
related functions includes “performing budget preparation
activities, such as workload modeling, fact finding,
efficiency studies . . . undertaking activities to support
agency planning and reorganization, and providing support
for developing policies, including drafting documents, and
conducting analyses, feasibility studies, and strategy
options.”®® If contractors are hired to perform similar tasks,
agency management must monitor the employees closely to
make certain the function does not grow into one that
comprises the characteristics of inherently governmental
functions. Policy Letter 11-01 provides a checklist of
responsibilities in Appendix C that agencies must rely on
when contractors perform such functions.®’

V. Counterintelligence Scenario

This article began by referring to an article in the
Washington Post that reported the U.S. military is searching
for the fugitive leader of the Lord’s Resistance Army with
the use of spy planes provided by private contractors.”™ For

standards Congress has put in place. A judge advocate should consult
Worksheet C of Request for Services Contract Form to avoid running afoul
of the intent of Congress, as personal services can be easily confused with
inherently governmental functions. See Appendix (Request for SCA Form).

8 OFPP 11-01, supra note 5, at 56238 (“Although closely associated
functions are not reserved exclusively for performance by Federal
employees, section 736 of Division D of the Omnibus Appropriations Act,
2009, Public Law 11-8, requires civilian agencies subject to the FAIR Act
to give special consideration to using Federal employees to perform these
functions.  Similarly, the Department of Defense is required to ensure
special consideration is given to Federal employee performance consistent
with the requirements of 10 U.S.C. 2463 ....”).

% 1d. at 56228.

8 Id. at 56242. Appendix C of the OFPP Policy Letter 11-01 is titled,
“Responsibility Checklist For Functions Closely Associated with Inherently
Governmental Functions” and provides agency measures to ensure that

contractors steer clear of inherently governmental functions. Id.

8 Whitlock, supra note 2.

purposes of this article, suppose a well-known retired
general has approached your commander and offered the
services of his intelligence firm to assist in apprehending a
fictional war criminal similar to Kony. The former general
states that he will field aircraft, determine what areas to
survey, and decide which intelligence is important for your
commander to see. The only things he will require of your
command are military pilots and several uniformed enlisted
intelligence analysts whom he will supervise and direct.
Your commander needs a very basic question answered: Is
the general’s proposition one that falls into the realm of an
inherently governmental function? As a new brigade judge
advocate, you know next to nothing about this issue. Where
do you look?

With limited time, the best thing to do is to first apply
the tests provided by Policy Letter 11-01. Apply the nature
of the functions test and ask, is this something that involves
the “exercise of sovereign powers of the United States™ in
any manner? Commanding Soldiers is a sovereign power
reserved to the United States. Likewise, the retired general’s
business proposition also fails the exercise of discretion test
which, in short, requires a decision maker to determine a
course of action when there is no clear guidance available to
limit the decision and little or no oversight.”” Deciding what
intelligence will be relayed to the command fails the
discretion test, as it is not a government actor who uses their
discretion to determine what intelligence should be passed
on. What if there is a need to cross into air space of a
country that is hostile to the United States? Determining
where to fly or when to fly requires the use of discretion that
also runs afoul of the policy letter, as it would have the
effect of committing the government to a course of action.
At a minimum, the action could have dire diplomatic results
and, at worst, could potentially incite armed conflict. If the
tests are not clear enough, a practitioner can find additional
clarification by consulting the list of inherently
governmental functions provided in appendix A of Policy
Letter 11-01.

The Request for Services Contract Approval Form is a
twelve-page document that allows a judge advocate to
review most of the applicable law in one place.”' Only the
sections of the form that directly apply to the scenario will
be discussed. To determine whether an action is inherently
governmental, simply look to page two of the form entitled
“Worksheet A (1 of 3), Inherently Governmental
Functions.”* This three-page worksheet features thirty-two

% OFPP 11-01, supra note 5, at 56237.

% Id. For purposes of this artcle, the exercise of discretion test has been
summarized for application to this scenario.

! Appendix (Request for SCA Form); SCA Form supra note 3.

% 1d.
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questions that prompt the reader to consider whether the
particular function is an inherently governmental function.
While many of the questions apply to the fictional scenario,
for purposes of our scenario, questions four and nine are the
most relevant. Question four asks if the function
“[i]nvolve[s] the command of military forces, especially the
leadership of military personnel who are members of the
combat, combat support, or combat service support role.””
Question nine asks if the function “[iJnvolve[s] the direction
and control of intelligence and counter-intelligence
operations.”* From the above fact pattern, it is apparent that
the retired general would direct and control the operations.
Furthermore, the retired general wanted enlisted intelligence
analysts to work for him and military pilots to fly the planes.
Finally, he alone would determine what intelligence would
go to the commander. Based on a comparison with the list,
it appears the general’s proposition contains inherently
governmental functions.

Further guidance is provided in Worksheet A, which
states that the “FAIR ACT (31 United States Code Section
501), the Federal Acquisitions Regulation (FAR) Part 7.5,
... and OFPP Policy Letter 11-01 are all applicable.”” The
above scenario will focus only on FAR Part 7.5, which
provides a nonexclusive list of inherently governmental
functions. Of particular import for purposes of the scenario,
FAR 7.503(c)(3) states that “the command of military
forces, especially leadership of military personnel who are
members of combat, combat support, or combat service
support” are inherently governmental functions.”® Likewise,
FAR 7.05(c)(8) states that “the direction and control of
intelligence and counter-intelligence operations™’ are also
inherently governmental functions. Again, based on the
information your commander gave you, it appears that in
light of the plain language of the tests listed in Policy Letter
11-01, the list provided in Appendix A of Policy Letter 11-
01, and the plain language of the FAR, the proposed
operation would be inherently governmental. With a firm
idea of what the law is, a judge advocate can help to shape
operations in a manner that does not violate federal law. The
retired general’s plan will have to be scoped down and
military commanders will need to take over the managerial
aspects of the operation.

% 1d.
% 1d.
% 1d.
% FAR 7.503(c)(3) (2013).

7 1d. 7.05(c)(8).

VI. Conclusion

In this day and age, a judge advocate is required to
make initial substantive determinations on a moment’s
notice when dealing with military operations. The purpose
of this article is not to explore every legal issue related to the
definition of inherently governmental functions. Instead, it
is to give a judge advocate a quick, accurate method to vet a
proposed scenario that will assist in guiding the initial
planning stages of an operation. Once a judge advocate
makes a determination that a proposed course of action is
one that falls within the definition of an inherently
governmental function, a legal course of action can be
developed to give the commander’s intent effect, while
staying within the now settled definition of inherently
governmental functions.
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Appendix A

Request for Service Contract Approval Form

REQUEST FOR SERVICES CONTRACT

APPROVAL FORM

HName of HQDA Pnncipal, Army Command, Army Service Component Command | or Direct Reporting Orgamzation

Unit Identification Code (UIC)

Project Mame for Contract

Contract Mumber / Task Order / Debvery Order Number

Contractor Manpower Equivalents and Cost:

Total Project Cost (inchuding all services, supplies, and ophon vears):

Tustification for Contract (consider the follownng):
1) Has a Cost-Benefit Analysiz been completed? (If ves, please provide the approval date ) And. 1if so, has the
cost of labor been determmned using the Dhrectrve-Type Memorandum 09-007, “Estimating and Companng the
Full Costs of Civilian and Military Manpower and Contractor Support,” Change 3, or any successor?
7} Dioes thes contract requmrement support a core fimctonahity of your mission or division?
3 Hasfmsmsmnnbeenmaniatadhyr&guh‘unnnrdumbedhy I:ug:har Headoquarters?
4) In the event that this contract 15 not awarded, has the operational impact been considered?

HQDA Principal, Army Command, Army Service Component Command, or Direct Reporting Unit Decision.

I approve and certify that: OK I dizapprove.

17} this requirement does not include inherently governmental functions;
2} n the case of work closaly associated with mherently governmental fimchions or non-competitive contracts,
special consideration has been prven to using Federal Government employess;
3) thas requirement does not include unanthon=ed personal services, either in the way the work statement is
wriiten or in the way the contract operates;
4} thas contract (check all that apply):
a) has been reported m the Contract Manpower BEeporting Appheation (CMEA)
b) kas not been reported in CMEA | and an explanation 15 enclosed;
c) the CMEA reporfing requirensent has been mmcluded in the statement of work for this pew requrement;
5) the workload for this requirement has been validated using an accepted form of analysis and the contract requirement
has been documented 1n the Panel for Documentation of Contractors module of CMWEA;
6) muffimently tramed and expenenced officials (includmg, but not hmited to, Confracting Officer’s Representatives)
are available within the agency to manage and cversee the confract admimstration fimetion and evaluate the contractor

Mame / Rapk / Position Signature Date

Warksheets prepared by:

Siznature:

Diate

Worksheet dated: 8102012 (Previous versions are obsolete.) Page 1 0f 12
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WORKSHEET A (1 OF 3)

INHERENTLY GOVERNMENTAL FUNCTIONS

See rules for required use of the certification and worksheets on page 12, “Instructions.”

The following funchons constitufe inherently government finchons and may not be legally contracted. The FATR. Act (31 Uniied
States Code Section 501); the Federal Acqusiion Regulafion (FAR) Part 7.5; the Department of Defense Instruction (DeDT)
110022, Gudance for Deternumning Workforce Mix; and OFPP Policy Letter 11-01 are all applicable.

Answer “Yes™ or “No” to the functons that apphy below, based on the work staternent or the way the contract 1s performed. Any
"Fes " response to a_fimction below must be performed in-house and may mot be contracted.

INHERENTLY GOVERNMENTAL YES | mNO

Does the fanction:

1 |Involve contractors providing legal advice and mterpretafions of regulations and statutes to
Government officials?

2 |Iovolve the direct conduct of criminal inmvestigations?

3 |Iovolve the contrel of prosecutions and performance of adudicatory functions other than those
relating to arbifration or other methods of alternative dispute resolution?

4 |Imvolve the command of military forces, espacially the leadership of puhitzry personnsl who
are members of the combat, combat support, or combat service support role?

5 |Iovolve the conduct of foreizn relafions and the deterpuinafion of foreign policy?

6 |Imvolve the determination of agency policy, such as—among other things—determmming the
content and apphcation of regulations?

7 |Involve the determination of Federal program prionities for budget requests?
£ |Iovolve the direction and conirol of Federal employees?

9 |Involve the durection and control of mtellipence and counter-infelligence operations?

10 | Involve the selection or non-selection of individuals for Federal Government employment,
including the interviewing of mdniduals for employment?

11 | Involve the approval of poshon descniphions and performance standards for Federal
employvees?

12 | Involve the defermination of what Government property 15 to be disposed of and on what terms
{although an agency may give contractors authonty to dispose of property at prices within
specified ranges and subject to other reasonable condihons deemed approprnate by the
agency)?

13 | Involve:

1) Determining what supphes or services are to be acquired by the Government (although an
agency many give contractors authority to acqure supplies at prices within specified ranges
and subject to other reasenzble conditions deemed appropriate by the agency);

1) Participating as a voting member on any source selection boards;

) Approving any contractual doecuments, inchiding documents defimng requurements,
ncentive plans, and evaluation crntena;

Workshest dated: 8/10/2012 (Previous versions are obsolets ) Pape 1 of 12
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WORKSHEET A (2 OF 3)

INHERENTLY GOVERNMENTAL FUNCTIONS

See rules for required use of the certification and worksheets on page 121, “Instructions.”

Answer “Yes™ or “No” to the functions that apply below, based on the work statement or the way the contract 15 performed. Admy
"Fes " response to a fimction balow must be parformed in-house and may not be conmracted.

INHERENTLY GOVERNMENTAL

TES

N

Does the functbon:

v} Awarding confracts;

v} Admimsterng contracts (meluding ordening changes in contract performance or confract
gquantifies, taking action based on evaluations of contract performance, and accepting or
rejecting contractor products or services);

%1) Terminating contracts;

vt} Determimng whether confract costs ave reasonable, allocable, and allowable; and

wvin) Partieipating as a voting member on performance evaluation boards.

14

Involve the approval of agency reposes to Freedom of Information Act requests {other than
routine responses that, becanse of statute, regulation, or agency policy, do not require the
exercise of judgment m determinmg whether documents are to be released or wathheld), and
the approval of agency response fo the administrative appeals of denials of Freedom of
Information Act requests?

15

Involve the conduct of admimstrative beanngs to determine the elimbality of any person for a
security clearance, or mvolve actions that affect matters of personal reputation or elibahty to
participate mm Government programs?

16

Involve the approval of Federal hicensing actions and mspections?

17

Involve the determination of budget policy, gmdance, and strategy?

18

Involve the collection, control, and dishwrsement of fees, rovalties, duties, fines, taxes, and
other public fimds=, unless authonzed by statufe, such as 31 U.S.C. 952 (relating to povate
collection contractors) and 31 U.S.C. 3718 (relating to povate attorney collechion services), but
does not includs:

1} Collection of fees, fines, penalties, costs, or other charges from visifors to or patrons of mess
halls, post or base exchange concessions, national parks, and simmlar entities or activibies, or
from other persons, where the amount to be collacted 15 easily calculated or predeteromned and
the funds collected can be easily confrolled wsmg standard case management techniques; and

1} Routine voucher and imroice examination.

Involve the control of the freasury accounts?

Involve the adoomistration of public trusts?

Involve the drafting of Congressional testimony, responses to Congressional comrespondence,
of agency responses to audit reports from the Inspector General, the Government Account
Office, or other Federal andit entity?

Workshest dated: 810/2012 (Previous versions are obsalete.)
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WORKSHEET A (3 OF 3)

INHERENTLY GOVERNMENTAL FUNCTIONS

See rules for required uze of the certification and worksheets on page 12, “Instructions.”

Answer “Yes” or “Mo” to the functions that apply below, based on the work statement or the way the contract 15 performed. Ay
"Yes " response fo a fimction below must be parformed in-house and may not be contracted.

INHERENTLY GOVERNMENTAL

YES

NO

Dioes the funchon:

Fequire the exercise of discretion 1n applying Federal Government Aunthonty?

Eequire the making of value judgments 1n making decisions for the Federal Government?

Eequire pokmg judgments relating to monetary transactions and entitlements7

Involve the mterpretation and execution of the laws of the United States so as to bnd the US to
take or not take some achion by contract, policy, regulation, authorization, order, or otherwnze?

Involve the mterpretation and execution of the laws of the United States to determune, protect,
and advance the United States’ economic, polifical, termtonal, property, or other interests by
mhtary or diplomatic action, crvl or crominal judicral proceedings, confract management or
othernnza?

Involve the mterpretation and execution of the laws of the United States to sipnificantly affect
the life, hiberty, or property of pnivate persons?

Involve the mterpretation and execution of the laws of the United States to commission,
appoant, direct, or control officers or emplovees of the United States?

Involve the mterpretation and execution of the laws of the United States to exert nltimate
control over the acqusiiion, use, or disposiiion of the property—real or personal, tangible or
imtangble—of the Unifed States, including the collection, control, or disbursement of
appropriated and other Federal fimds?

k1]

Involve secunty operafions performed m direct support of combat as part of a larger mtegrated
combat force, or performed 1n enviromments where there 1s sigmficant potential for the secunty
operations to evolve mnfo combat? (Where the U'S military 1= present, the judgment of the
mihtary commander should be sought regarding the potential for the operations to evelve mto
combat.)

31

Involve representation of the government before admmistrative and judicial tnbunals, wnless a
statute expresshy authonzes the use of attorneys whose services are procured through contract?

32

Involve combat?

Wiorkshest dated: 8102012 (Previous versions are obsolete.)
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WORKSHEET B (1 OF 2)

CLOSELY ASSOCIATED WITH INHERENTLY GOVERNMENTAL FUNCTIONS

See rules for required use of the certification and worksheets on page 121, “Instructions.”

The following kmds of services are defined as “closely associated wnth mberenily governmental fonchons™ m 10 U.5.C. 2383(b)
(3) and FAR 7.503; 10 U.5.C. 2330a(e) notes that rehance on contractors to perform closely associated with mberently
governmental funchons ought to be reduced “to the maximm extent practicable ™ Purmant to 10 U.5.C. 2463, special
consideration mmst be given to in-sourcing confracts performing the functions histed below. Additionally, special considerafion
st be grven to usng povernment emplovess in ben of confractors if the answer 15 “Mo™ to questions 24-26.

Answer “Yes™ or “No™ to the functions that apply below, based on the work statement or the way the contract 15 performed. (The
list below 15 not comprehensmve, as it exchides examples from DoDI 1100.22)

CLOSELY ASSOCIATED WITH INHERENTLY GOVERNMENTAL YES | NO

Does the performance involve:

1 | Semvices that imvolhe or relate to budget preparation, incleding workload modeling, fact
findmg, efficlency studies, and should-cost analyszes, ete.?

2 | Services that imrolve or relate to resrgamration and plannmg activities?

3 | Semvices that imrolve or relate to analyses, feasibility studies, and strategy options to be used by
agency personnel in developing policy?

4 | Services that imrolve or relate to the development of regulations?

Services that imrolve or relate to the evaluation of another contractor’s performance”

LN

6 | Services in support of acqusiton planning?

T | Contractors providing assistance in contract management (such as where the confractor moght
influence official evaluations of other contractors)?

§ | Contractors providing technical evaluation of contract proposals?

9 | Contractors providing assistance in the development of statements of work?

10 | Contractors providing support in prepanng responses to Freedom of Information Act requests?

11 | Contractors workmg in any sifuation that permuts or pught permmt them to gain access to
confidential business mformation and/or any other sensifive information (other than sinations
covered by the Mational Industry Security Program descnbed m 4 402(b))7

12 | Contractors providing information regarding agency policies or regulations, such as attending
conferences on behalf of an agency, conducting commumity relations campaigns, or conducting

agency framing courses?

13 | Contractors participating in any sifuation where it mght be assumed that they are agency
employees or representaiives?

14 | Contractors participating as techmical advisors to 2 source selection board or participating as
voting or non-voting members of a source evaluation board?

Workshest dated: 8/10:/2012 (Previous versions are ahsolete.) Pape 5 0f 12
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WORKSHEET B (2 OF 2)

CLOSELY ASSOCIATED WITH INHERENTLY GOVERNMENTAL FUNCTIONS

See rules for required uze of the certification and worksheets on page 12, “Instructions.”

Answer “Yes” or “No™ to the functions that apply below, based on the work statement or the way the contract 15 performed. (The
list below 1s not comprehensive, as 1t exchodes examples from DoDT 1100223

CLOSELY ASSOCIATED WITH INHERENTLY GOVERNMENTAL

YES

NO

Does the performance involve:

15

Contractors serving as arbitrators or providing alternative methods of dispute resolufion?

16

Contractors construchng bmldmgs or stroctures infended to be secure from electronic
eavesdropping or other penetration by foreign povernments?

17

Contractors providing inspechion services?

18

Contractors prowviding special non-law enforcement, secunty activities that deo not divectly
invalve crminal imvestgations, such as prsoner detention or transport and non-malitary
national security details? (The direction and control of confinement facbhiies in areas of
operations, however, 1s inherently governmental )

19

Prrvate security contractors in operafional emvironments overseas?

20

Contract mterrogators?

21

Contractors providing combat and securnity fraiming?

22

Contract logistics support required for weapon systems that deploy with operahional umits?

23

Do the contracted funchons mvolve work that 1s at nsk of becoming inherently govermmental?

24

I there sufficient orgamc povernment expertise to overses contractor performance of the
confract?

25

Are there sufficient control mechanisms and sufficsent umbers of military and crilian
employees fo ensure that contractors are not performmng inherently Fovernmental fonctions?

26

Ls there a sufficient mumber of CORs appomnted to ensure oversight of contract performance?

Workshest dated: 8/10/2012 (Previous versions are obsolete.)
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WORKSHEET C

PERSONAL SERVICES

See rules for required uze of the certification and worksheets on page 11, “Inztructions.”

Pursuant to FAR Part 37.104, a personal services contract 1s charactenized by: “the employer-employee relationship 1 creates
betwreen the Government and the contractor’s personnel. The Government 15 nomally required to obtain 1ts emplovees by direct
hire under competitive appomiment or other procedures required by the Crvil Service laws. Obtaming personal services by
contract rather than by direct hire under competifive appoiniment circumvents those laws unless Congress has specifically
authorized acquaition of those semices.” If a contrack—by 1is winitten terms or in the way 1t 1s actually performed —mvolves amy
of the below elements, then action st be taken: the contract must be modified; the confracted fimcfions st be performed
such a way as to avord creating an employer-employes relatonship; or the contract omst be in-sowrced (adapted from FAR Part

3T.104(d)).

PERSONAL SERVICES YES | NO

1 | The contractor personnel are subject to the relatvely contirmous supervision and control of a
zovernmental officer.

2 | The contractor personnel are performing on a government site.

3 | The principal tools and equipment are furnished by the government.

4 | The services are applied dwectly to the infegral effort of apencies or an orgamizational subpart
mn firtherance of an assigned funchon or ooss1on.

5 | The need for the service provided can reasonably be expected to last beyvond one year.

6 | The ipherent nature of the service, or the manmer m which 1t 1s provided, reasonably requres
(directly or indirertly) Government direction or supervision of contractor employess in order
to:

a) Adequately protect the Government’s mterast;
b) Retain control of the fimction mvolved; or

) Eetam full personal respon=ibility for the funchon supported m a duly authorized Federal
officer or emploves.

7 | Comparable services meeting comparable needs are performed i this agency or simmlar
agencies using civil-service personnel.

statm anthority for services is provided in 10 United States Code 51295 for:

wexperts or consultants where the services cannot be adeguately provided by the Department;

In peneral, the authority mpmmm sarvices for experts and consuitants pursuans fo 10 U S.C. §1295 requires the approval of the
ATA(ALET) unless the services being acquired are covered By the delegarion of authority covered in AFARS Sub Parr 5137 104-80-2 (f.e.
Stemographic reporting; stage, moton pichre, or felevision productions; or legal services outside the United States). Jn all cazes, additional
Frocedurer required by AFARS Part 31371 04-00 muuzr be frllowed with appropriase approval authorify.

wilirect support of a defense intellizence component or comnter-intellipence organization of the Department of Defense where
the services are urgent or unique and cannot be practically obtained within the Department;

Pursuans to DFARS SubPare 237 104B)(Til(4), the Haad gf g Contracting Activity must provide vritten approval.

wiirect support of special eperations command where the services are urgent or nnique and cannot be practically obtaimed
within the Department;

Pursuans to DFARS SubPare 237 104B)(Til(4), the Haad gf g Contracting Activity must provide vwritten approval.

wservices provided by individual: outside the United States regardless of their nationality;

Pursuans to DFARS SubPare 237 104B)(Til(4), the Haad gf g Contracting Activity must provide vritten approval.

#or 10 U5.C. 51091 for carrying out healthcare responsibilities in medical treatment facilities of the Department of Defense.
DaDf 6023.5 fimits this exception to healthcare pertonne who participate i cimical patient care and does mot mciude persommel whose duties
are primartly adminiztrarive or clerical, nor personnel who provide maintenancs oF SecLrily sarvices.

Workshest dated: 810/2012 (Previous versions are obsalete.) Page 7 of 12
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WORKSHEET D

See rules for required use of the certification and worksheets on page 121, “Instructions.”

WORESHEET D YE= NO

1 |Has ip-sourcing been considered? Special consideration should be given to civihians in the
followmng situations:

1) This function has been performed by Department of Defense civilian employess at any tme
dunng the previous ten-year period.

1) The function 15 closely associated with the performance of an inherently governmental
funchion (see Worksheet B).

ii1) The function 15 performed pursuant to a confract awarded on a non-competitive basis.

v} The confracting officer has deferrmned that the contract has been performed poorly because
of excessive costs or mferior quality.

v} The function is an acquisithon workforce fimction

v1) The functon 15 a cnbical funchion (see Worksheet F).

2 | Has the confract been accurately reported in the Confractor Manpower Eeporting Application
(CMEA) (hitps:/femra amoy. nul’) pursuant to Secretary of the Army policy? For new
requirements, has the CMEA Eequurement been meluded in the work statement? (CMEA
reporting pursuant to Secretary of the Armoy pobicy 15 being used by the Depariment of the
Army to comply with most of the reporting required by the National Defense Authonzation
Act for FY 2008, Section 807}

3 | Has the confract requirement been documented in the Panel for Documentation of Contractors
module of CMEAT

Worksheet dated: 8/10/2012 (Previous versions are obsolete.) Pape & of 12
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WORKSHEET E

OUT-SOURCING AND CONVERSION OF FUNCTIONS

See rules for required use of the certification and worksheets on page 12, “Instructions.”

A “Yes" response to questions 1-4 below may make contraching this funchion prolnbited by 10 US.C. Section 2461, which
proflubits convertmg a funchion performed by at least one appropriated fumd povermment employes to contract performance unless
there has been a public-private competition under OMB Circular A-76. There 15 currently a Congressional moratorium on
pub]il:—priwte competifions pursuant to the National Defense Authonzation Act for FY 2010, Section 325, However,

“comversion” of functions does not include the augmenting of crvilian staff with contractors unless government anplmrees are
displaced reassigned subjected to a reduction in force, or otherwnse adversely affected (For addibonal imfermathion, please see
the Government Accountabihty Office case Joln P Santnr B-402337. Agencies are recommended to discuss the 1s5ue with thewr
employment and personnel law advisor and thewr contract law adviser.)

Pursuant to 10 T.5.C. 12%(f), contracting out some funchons 15 prolubited under certam conditons. Agencias should take care
to ensure that these circumstances do not arnse; answenng “Yes” to aither or both of questons 5 and 6 below indicates that
confracting 1= not allowed.

OUT-50URCING AND CONVERSION OF FUNCTIONS YES | NO

1 |Will any non-temporary or non-term appropriated fund emploves currently performing any
functions deseribed in the contract Statement of Work be displaced. reaszipned. subjected to a
reduction m force, or otherwise adversely affected as a result of the proposed contract acton?

2 |Is the fimetion proposed for contract performance meeting a requirement previously performed
by a particular Army crvilian position (or positions) when a program or budget decision
eliminated the cihan position (whether that posihon was formerty documented with an
authonzation or was undocumented and performed by an overhire)?

3 |Is the fimction proposed for contract performance meeting a requirement previously approved
for iIn-sourcing but that was never encumbered?

4  |'Will the proposed contract achon fundamentally change the nature of the work performed by
appropnated fund employeess?

5 |Is this new confract (or this increase i level of effort on a pre-existing contract) the result of
the estabhishment of numencal goals or budgetary savings targets regarding the crvilian
workforce?

6 |Is this confract the result of the impositon of a crvilian hinng freeze?

Worksheet dated: 8/10/2012 (Previous versions are obsolete. ) Page 9 0f 12
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WORKSHEET F

CRITICAL FUNCTIONS

See rules for required use of the certification and worksheets on page 11, “Instructions.”

product, and momitor any confractors used to support the Federal workforee.

“cntical fanction ™

Pursuant to 10 U.5.C. 2463(b) and OFPP Policy Letter 1101, special consideration should be given to in-sourcing “critical
funchons™ to ensure that agencies have sufficient internal capability to maintain control over fimctions that ave central to the
agency’ s missions and aperahncns Apgencies should have an adequate pumber of posifions filled by Federal employees with the
appropriate fraiming, expenence, and expertise to understand the agency’s requrements, fornmlate alternatives, manage work

Cme or more “Yes” mesponses to questions 1-3 below, and/or one or more “Mo™ responses to questions 4-3 below, may indicate a

CRITICAL FUNCTIONS

YES

NO

1 |Is the function necessary to the agency being able to effectrvely perform and maintain control
of its missions and operations and/or to maintain sufficient Government expertise and techmical
capabilities?

2 |Is the function recumng and long-term in duration?

3 | Does the performance of the funchon by a contractor entail operstional nsk (for examples, 1f the
confractor were to quit or otherwize suddenly be unable to perform their duties)?

4 | Does the agency have an adequate oumber of posthons filled wath Federal employees with the

appropriate fraining, expenience, and expertise fo confinue critical operations with mn-houwse
resgurces, another confractor, or a combmation of the two mn the event of contractor defanlt?

5 |Does the agency have the capabibity and mternal expertize to oversee and manage any
confractors being used to support the Federal workforce?

Worksheet dated: 8102012 (Previous versions are obsolete.)
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WORKSHEET G

SECURITY AND FIREFIGHTING FUNCTIONS

See rules for required use of the certification and worksheets on page 12, “Instructions.”

Sechion 332 of the NDAA for FY 3003 allowed for the waning of the prohbibon—mder 10 1.5 .C. Sechon 2465(z)—on the uss
of coniracts for the performance of secunty guard or firefighting funchions under certain circumstances. The statutory authorrty
to lure contract security guards was extended through FY 2012 by Section 343 of the NDAA for FY 2008 and has expired If the
answer to question 1 1z “Yes™ and none of the subsequently-listed exceptions apply, then contracting 1= prohibited.

SECURITY AND FIRE-FIGHTING FUNCTIONS

YES

MO

1 |Is this contract for the performance of secunty guard or firefighting functions?

If the answer to the above question 15 “Yes,” do any of the following exceptions apply?

3) The contract 1s to be camed out at a location outside the United States, ifs commonwealthes,
terntones, possessions, and military installations, at which members of the armed forees would
have to be used at the expense of umit readiness.

b} The contract 15 to be camed out on 3 Government-onmed but privately-operated installahon

¢} The contract {or renewal of the contract) 15 for the performance of a funchon under contract
on September 24 1983

d) The contract 1= for a firefighting fonchon for 2 penod of one year or less and covers only the
performance of firefighting functions that, m the absence of the contract, would bave to be
performed by members of the armed forces who are not readily available fo perform such

funchons by reason of a deployment

Worksheet dated: 8/10/2012 (Previous versions are obsolete.)

APRIL 2014 « THE ARMY LAWYER « DA PAM 27-50-491

Fage 11 of 12

23



INSTRUCTIONS

FOR USE OF THE REQUEST FOR SERVICES CONTRACT APPROVAL FORM

The following rules govern the required nse of the certification and worksheets of thiz form:

1. The Request for Services Contract Approval Form 1= required by Army Federal Acquisihon Begulation Supplement
(AFARS) Subpart 5107 .503(e).

2. The most corrent version of the form mmst be used and can be found at:
hitp:/arerer. asamra anmy. il sera/documents/ ServicesContract Approval Form pdf
This form may not be altered 1n any way; local supplementation 15 acceptable only when such supplements are used
with—and attached to—thns form.

3. The form and Checkhst are required and must be completed in the following coreumstances:

»Before new solicitations are 1ssued or confracts are awarded;

»Beﬁmcp‘hm:smmed,

»Before contracts are

»When each task m'd.er.fde]nu]r order 1s 1ssued;

»When funds are added (although the meremental fanding of confracts does not require re-submission of the form);

»When Army funds are being used to buy contractor labor, regardless of which orgamzation 1s awarding or
admmstering the contract;

»When Army 15 the requiting actraty, or 15 the executive agent for the mission‘organization requinng the services;

»When Army finds are being transferred to contracts outside of the Department of Defense.

This form 15 required for all service contracts, regardless of whether the confracts are endunng, temporary, about to end,
finded mn the base budget, or fimded under (hverseas Contingency Operations.

4. The Services Contract Approwal Form is requured for all serace contracts (see FAR 7 502 Apphealabity). A “service
mha:t“isfnrhsksmbepufnmmd,mﬂmﬂunﬂmphﬁtoheddﬁueiTh.efn]la‘wiuga:enntmsid&redsm‘i:u:
shamfactunng/production contracts;
walites;
»Subscriptions;
wOHf-the-shelf software;
»Construchion projects funded using Military Construction Aoy funds (however, repairs, maintenance, construchon,
and demolition projects that whihze Operations and Maintenance funds do require the Form];
s»Help desk and customer service support moadental to equpment or off-the-shelf softerare purchases;
wSoftware hcensing agreements and updates (customized software development, mainfenance, and upgrades, however,
are considered services);
»Mamfaﬂhnusmnmhﬁ(memiedmmmmmmﬁepmhymﬂﬂmmdxdmuﬁme 5 warranty, however, is
considered a service);
sDelvery services modental to 2 supply purchase.

5. Cerfification by the accountable GOVSES at the requiring activity 15 required.
»For a contract with a total value of less than $100,000 (including all supplies and services, as well as all the option
vears combined), the accountable GO or SES m a requinng activity may delegate signature authonty to a GS-13/0-6.
»For Mational Guard contracts, the U.S. Property and Fiscal Officer (USPFO) may approved certify the Form.
»For services to support Courts-Martial, no approval’certification 15 requuired, but the Checklist nmst still be completed.

6.  Checklist questions should be answered by persons in the requinng activaty who know how the contract 15 admimstered,
bow it 15 performed, and who thoroughly understand the work being performed by the contractor. Checklist queshons
should be answered carefully, to ensure that the accountable GOVSES and the confracting officer have all relevant facts to
support their decisions and/or cerhfication.

7. Ifissues anse regardimg the comect use or completion of the Request for Services Contract Approval Form, please contact the

Office of the Assistant Secretary of the Army (Manpower and Reserve Affans) Force Management Manpower and
Resources, at 703-603-2100.
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