Military Construction Funding: Variation in Cost Rules

Major M. Warner Meadows, United States Air Force

Are you proud of yourself? You should be! You have mas- be happy to pay the additional costs, but asks whether this
tered the construction funding process. By determining thewould put the project over one of the fiscal thresholds that
scope of your projetaind the fund€dconstructiof costs, you apply to construction work. After wondering if the new project
were able to take the final funded construction costs and coms high enough to jump off of, what do you do next?
pare them with the three military construction thresholds. You
then determined which of the three fiscal thresholds applied to
your projectt Next, you acquired the requisite appro¥alsd Introduction
sent out the invitation for bids. After a well-deserved break, the
bid-opening day arrives, and to no one’s surprise but yours, all These scenarios involve cost variations. This is not an
the bids are higher than the approved amount. What do you dancommon situation in construction contracts. Cost increases
now? You award the contract, right? Wrong! occur in both the contract formation and administration phases.

During contract formation, the government puts together its

If you have not encountered this situation, you probably estimate of project costs, gets the requisite approvals, and then
have encountered the following situation. You award the con-sends out its solicitations. Sometimes, the offers come in much
tract, then sit back and enjoy watching the project progress.higher than the government estimate. In contract administra-
While staring out of your window and watching the base’s new tion, there are normally contract changes that increase the cost
training facility begin to block your view, you get a phone call of the approved project. Because this is the norm in construc-
from the contracting officer. She informs you that the contrac- tion contracting, the buying command generally tailors the
tor has claimed additional costs due to a differing site condition, scope of the work to allow for such contingencies. In some sit-
a variation in estimated quantity, a constructive suspension ofuations, the approved funding can be increased. When the
work, a contract interpretation problem, or whatever else thefunding cannot be increased without tripping a fiscal threshold,
contractor could claim. After you and the contracting officer the scope of the project may have to be decrefased.
review the contractor’s claimed costs, you determine that the
costs have merit and recommend that the contracting officer It is important that all of the work necessary for a “complete
pay them. The contracting officer informs you that she would and usable facility” is included in the project to avoid project

1. The scope of the project is the amount of work that is needed to produce a complete and usable facility or an impraneswisting facility. SeeHonorable
Michael B. Donley, B-234326, 1991 WL 314260 (Comp. Gen. Dec. 24, 1991). It is important that all of the work necessampteta and usable facility is
included in the project to avoid project splitting. Project splitting is a violation of the Antideficiencys@e81 U.S.C.A. 88 1341, 1342, 1344 (West 1998).

2. Project limits apply only to funded costs. Unfunded costs are those costs that are charged against appropriationghofieeditteetly paying for the construc-
tion project. They include military personnel costs, planning and design costs, and depreciation of government equigméme psajgéct. All other costs are
funded. Funded costs include materials and supplies, non-military personnel labor, cost for temporary duty (TDY) ofersltitanglp maintenance and operation
costs of government equipment, and the value of real property.

SeeU.S. DeP' 1 oF ARMY, ReG. 420-10, MINAGEMENT OF INSTALLATION DIRECTORATESOF ENGINEERING AND Housing, glossary, sec. Il (2 July 1987) [hereinafter AR 420-
10]; 1 U.S. BF 7 oF AR FORCE, SECRETARY OF THE AIR FORCEINSTR 65-601, BiDGET GuiDANCE PROCEDURES para. 9.13.3 (21 Oct. 1994) [hereinafter AFI 65-601]; U.S.
Der' T oF NAvY, SECRETARY OF THE NAvY INsTR 11010.20F, kciumies PrRosEcTMANUAL, para. 2.1.1 (7 June 1996) [hereinafter SECNwdf# 11010.20F].

3. Military construction includes any construction, development, conversion, or extension of any kind that is carriedlitaoniastallation. 10 U.S.C.A. §
2801(a) (West 1998). The term military installation means a base, camp, post, station, yard, center, or other activéyjurisdiéction of the secretary of a military
department, or in the case of an activity in a foreign country, under the operational control of the secretary of a palitergrdeor the Secretary of Defensa.
§2801(c)(2). Itincludes all work that is necessary to produce a complete and usable facility or a complete and usabheihfirawn existing facility. Construction
includes the acquisition, erection, installation, or assembly of a new facility. It also includes work on an existingHaaitifyles include: an expansion or extension
of the facility to add to its overall dimensions; alteration of the interior or exterior arrangements of a facility to itsprosrent purpose; conversion of the interior
or exterior arrangements so that the facility can be used for a new purpose; and replacement of a real property fabiity: dd Smy, Rec. 415-15, A&Rmy MiL-
ITARY CoNSTRUCTION PROGRAM DEVELOPMENT AND ExEcuTION, glossary, sec. Il (30 Aug. 1994) [hereinafter AR 415-15]; 1 AFI 65-6@dranote 2, ch. 9; SECNAV
InsTR 11010.20Fsupranote 2, para. 6.1.1. Maintenance and repair are not construction; therefore, they are not subject to the $500,000 @pdeatimance
funds limitation on construction.

4. Operation and maintenance funds are used for projects that cost $500,000 or less. 10 U.S.C.A § 2805(c). For pagect®taahan $500,000 but less than
$1.5 million, unspecified minor military construction funds are uded§ 2805(a). For projects that cost more than $1.5 million, specified military construction
funds are usedld. § 2802.

5. Commanders of major commands may approve projects up to $500,000. They may also delegate the approval authorityityl isuaugtily delegated to

installation commanders. The service secretary approves construction projects greater than $500,000 but less than Klohgngksrapproves all projects greater
than $1.5 million. AR 415-15upranote 3, para. B-1; 1 AFI 65-604upranote 2, thl. 9-1; SECNAVWNsTR 11010.20Fsupranote 2, app. B, tbl. 1.
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splitting. Project splitting is a violation of the Antideficiency tion, repair, or furnishing of any public building, or for any pub-
Act.” If the scope of the project is reduced and necessarylic improvement which shall bind the government to pay a
aspects of the project are deleted, the project will not result in darger sum of money than the amount in the Treasury appropri-
complete and usable facility or improvement to the facility. It ated for the specific purpos&.”The statute further states that
would, therefore, be necessary to award another contract tdthe purpose of this section is to prevent executive officers from
complete the facility or improvement to the facility. This is a involving the government in expenditures or liabilities beyond

classic example of project splitting. those contemplated and authorized by the law making pdtver.”
A clear understanding of the construction cost variation rules
In passing the Military Construction Codification A¢ton- will significantly help ensure that your command does not run

gress recognized that the complexities of the construction mar-afoul of the Antideficiency Act or any other applicable con-

ketplace make it impossible to estimate a project’s coststruction funding statute.

precisely. Therefore, Congress allows the services some flexi-

bility to approve certain cost increasesAlthough Congress It is also important to distinguish between the type of funds

allows some flexibility, the flexibility to increase the cost of a being used and whether the contract funding change is made

project is generally contingent on the availability of savings before or after the contract award. The cost variation rules dif-

from other projects. This is an important consideration, espe-fer for O&M funds, for unspecified minor military construction

cially for projects that are funded using specified military con- funds, and for specified military construction funds. Addition-

struction funds. In other words, since construction funds areally, the rules differ for cost variations that occur in the contract

limited, the ability to take advantage of the cost variations is formation and contract administration phases. This article dis-

contingent on whether funds are available. cusses the statutes and regulations concerning cost variations

that occur after the installation receives approved funding for

It is vital for contract attorneys to understand the cost varia-construction contracts. The article surveys the statutory guid-

tion rules for construction work to avoid violating the Antidefi- ance applicable to all of the services and highlights any varia-

ciency Act!® Surpassing a construction funding threshold tions found in the regulations applicable to the military

violates the purpose statuteln fact, exceeding the limits of  departments for each construction funding threshold.

operation and maintenance (O&M) funds for minor construc-

tion projects is the number one Antideficiency Act violation

within the Department of Defense (DOB).This means the Specified Military Construction Projects

command is using the wrong funds. Since the funding thresh-

old has been exceeded, a different type of construction funds In the specified military construction prografCongress

must be use# Additionally, this violates 41 U.S.C. § 12, provides annual approval and funding for the DOD military

which states that “no contract shall be entered into for the erecconstruction requests. Congress appropriates funds for spe-

6. The scope of the project is the amount of work needed to produce a complete and usable facility or an improvemerihtpfanilityisSeeDonley 1991 WL
314260.

8. 10 U.S.C.A. § 2801.

9. SeeMajor Earle D. MunnsAn Analysis of the Military Construction Codification Adkmy Law., Nov. 1987 at 26.
10. 31 U.S.C.A. 88§ 1341, 1342, 1344.

11. Id. § 1502.

12. U.S. P 1 oF DereNsE FiNANCIAL MANAGEMENT ReG. 7000-14-R, AmINISTRATIVE CoNTROL OF FUNDS AND ANTIDEFICIENCY AcT VioLaTions [hereinafter DOD 7000-
14-R].

13. If the proper funds were available at the time the contract was entered into and at the time the threshold was exciedatioh tihhay be correctablgee id
ch. 10; DErFeNSEFINANCE AND ACCOUNTING SERVICE-INDIANAPOLIS REG. 37-1, FNANCE AND ACCOUNTING PoLicy IMPLEMENTATION, para. 7.5b (Sept. 1998); The Honorable
Bill Alexander, House of Representatives, B-213137, 63 Comp. Gen. 422 (June 22, 1984).

14. 41 U.S.C.A. § 12 (West 1998).

15. Id.

16. SeeDepartment of Defense, Military Construction Appropriation Act of 1998, Pub. L. No. 105-45, 111 Stat. 1142 (1997).

17.1d. For fiscal year 1998, the following amounts were authorized and appropriated: for the Army, $598,750,000 for Contitexh@dates (CONUS) and

$156,100,000 for overseas; for the Navy, $521,297,000 for CONUS and $66,120,000 for overseas; for the Air Force, $558,@5N0G fand $89,345,000 for
overseas; and for the DOD, $407,890,000 for CONUS and $16,000,000 for overseas.
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cific construction projects in the annual military construction scope. Decreasing the project scope enables the buying com-
appropriation (MCA) act in a lump sum amoéhfThe confer- mand to remain within the congressionally approved funding
ence reports associated with the various MCA acts typicallyamount. While this is an option, the project must still result in
provide a by-project breakdown for this lump sum amdunt. a complete and usable facility or a complete and usable
The specified military construction program normally consists improvement to the facilit3?
of construction projects that are expected to exceed $1.5 mil-
lion.2® Based on the budget request that is provided by the Often, everything that is included in the project justification
requesting agency and routed through the DOD, Congresghat is provided to Congress is necessary for the complete and
determines the size (scope) of the project and the amount ofisable facility; thus, the project scope cannot be decreased. The
funding. Increases in the authorized and appropriated amountsnly remaining option is to somehow increase the amount of
are within the purview of the congressional subcommittees thatfunds for the project. If not, the amount of congressionally
are responsible for overseeing all military construction vibrk. approved funding could be exceeded, resulting in an Antidefi-
ciency Act violation.

This means that Congress is the approval authority for all
projects with expected costs that exceed $1.5 million. The The starting point for researching the cost variation rules and
installation where the project is to be built determines the the approach to take can be found in 10 U.S.C. § 2B833is
planned scope and funded construction costs of the project. Istatute provides that the cost authorized for a military construc-
the installation determines during the planning phase that thetion project or for the construction, improvement, and acquisi-
estimated funded construction costs will exceed $1.5 million, tion of a military family housing project may be increased by
the project must be forwarded through the chain of command tono more than twenty-five percent of the amount appropriated
the service secretary’s office. The service secretary then forfor the project or 200 percent of the unspecified minor construc-
wards the project request and its justification to the Secretary oftion project ceiling?® whichever is les¥ The service secretary
Defense who, upon approval, forwards it to Congress. Con-responsible for the construction project must determine that the
gress then determines the scope of the project and provides th@crease in cost is required for the sole purpose of meeting
funding in the annual military construction authorization and unusual variations in cost and that the cost variations could not
appropriation act® have been reasonably anticipated at the time Congress origi-

nally approved the projeét. This cost variation statute limits

Suppose Congress provides an installation with the scopethe reduction in the scope of work for military construction
and funding for a construction project. What, if anything, can projects and the construction, improvement, and acquisition of
the buying command do if the cost of the project increasesmilitary family housing project® The project scope cannot be
either before or after confract award? There are two optionsreduced by more than 25 percent from the amount approved by
The command may increase the funding or decrease the projec€ongress.

18. 41 U.S.C.A. 8 12.
19. See generall{i.R. Rep. No. 105-132 (1996).
20. 41 U.S.C.A. 812.

21. The congressional subcommittees that are responsible for overseeing military construction work are the Armed SepicepratibAs Military Construction
(MILCON) subcommittees.

22. Although urgent requirements are approved in a much faster fashion, it has been the author’s experience that thecifiedggejept takes five-seven years
for congressional approval.

23. There appears to be no clear definition of a complete and usable facility or a complete and usable improvemeny. tdRattailithe definition is highly fact
specific. For instance, suppose that the military has decided to move andd@€ny to a certain installation. The installation decides to build an administrative
facility, a dormitory/barracks facility, and a mess hall/dining facility. For a complete and usable NCO Academy, th@imstaiéatietermine whether itis necessary

to have all three buildings. If so, the project must include all three. But what if the Academy is being built closthé&r twmitory/barracks or mess hall/dining
facility on the installation? It is then possible for #oademy to use these already existingifas), and therefore, the complete and usable facility is only the admin-
istrative building itself. The equation changes if the academy is to be built on a remote part of the installation. @tmlvaythe equation is to decide what is
necessary to have a facility that meets the agency’s purposes.

24.Seel0 U.S.C.A. § 2853 (West 1998).

25. Currently, the unspecified minor construction project ceiling is $1.5 million. This threshold is increased to $mjlfigiedts intended that are solely to correct
deficiencies that threaten life, health, or safétl.§ 2805(a)(1).

26. Currently, the minor military construction authority is capped at $1.5 million. Therefore, 200 percent of the unsgiacifiednstruction project is $3 million.
10 U.S.C.A. § 2805(a)(1).

27.1d. § 2853(a).
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not more than ten percent of the approved scope should be
The limitations in cost or scope do not apply, if the service added without prior approval of the AF/CE.Likewise,
secretary approves the variation and notifies Con§frethe decreasing the approved scope of the construction work by
change in writing. Once notice is provided, the service secre-more than twenty-five percent requires prior AF/CE appréval.
tary must wait a period of twenty-one days before taking final It is necessary to stay within the total amounts provided in each
action on the proposed change in cost or scope. If Congressnnual appropriation act. The Air Force instruction further
does not act within that twenty-one days, the service secretartates that “within the aforementioned guidelines, the requiring
may assume that Congress has approved the &etionpor- activity may adjust financing to complete projects approved
tantly, the limitation on cost increases does not apply to the setand started, to cover projects expected to start during the cur-
tlement of a contractor claim under a contract if the increase inrent fiscal year, and to meet other project costs that represent
cost is approved by the secretary and the secretary promptlyalid unfinanced requirements for the budget yéar.”
submits written notification of the facts relating to the proposed
cost increase to the appropriate congressional comméttees.  Army3and Navy® regulations also discuss changes in scope
Also, cost variations cannot be used to increase the scope of and cost. Both of these regulations begin by reviewing the stat-
project; however, limited scope adjustments are permissible ifutory language behind construction cost variatiing.hey
they are required for technical reaséhs. state that the services may approve cost increases that could not
have been reasonably anticipated at the time of congressional
As with many statutes, the military services often promul- approval and that are necessary to meet unusual variations in
gate their own additional guidance. Each military service hascost. The cost increase, however, must not be the result of an
implemented further guidance on how to handle cost or scopdancrease in the authorized scope. The service secretary may
increases or decreases. For examfilel-orce Instructions5- approve a cost variation up to twenty-five percent of the appro-
602 discusses how to handle changes in scope and cost. [Ipriated amount or 200 percent of the unspecified minor military
states that the Air Force Office of Civil Engineering (AF/CE) construction threshold, whichever is less.
and the Secretary of the Air Force, Office of Military Installa-
tions (SAF/MI), jointly determine if the Air Force will require Although congressional notification and approval are
advance approval for major changes to approved projects. If sorequired, it is easy to envision cases where cost increases must
the AF/CE notifies Congress when a project’'s scope decreasebe funded promptly to avoid interest or additional increases in
more than twenty-five percent or when its cost increases morecost. The services have unlimited authority to approve pay-
than $1.5 million or by twenty percent, whichever is less. ment of changes that are within the project’s scope and merito-
rious claims if there has been prompt notification to Congress.
Regarding changes to the project’s scope, the project justifi-Also, Congress can approve pre-award increases in the speci-
cation documentéthat were submitted to Congress show the fied authorized amount for initial awards that are greater than
scope of a facility in units of measure such as square feet otwenty-five percent over the appropriated amount, or $3 mil-
building space or square yards of pavement. When CongresBon, whichever is less. The award, however, cannot occur until
approves a project, it establishes the project’s scope. Therefore,

28.1d.

29. Notification is made to the House National Security Committee, the Senate Armed Services Committees, and the HouseApui@eision Committees.
30. During this twenty-one day time period, Congress can notify the secretary that the action is approved or decideringmotthiiba matter.
31. 10 U.S.C.A. § 2853(h).

32. 10 U.S.C.A. § 2853.

33. 1 AFI 65-601supranote 2, para. 9.4.3.

34. SeeU.S. Dep't of Defense, DD Form 1391, Military Construction Project Data (Dec. 1976).

35. 1 AFI 65-601supranote 2, para. 9.4.3.1.

36. Id.

37.1d.

38. SeeAR 415-15supranote 3.

39. SECNAV hstr 11010.20Esupranote 2.

40. 10 U.S.C.A. § 2853.
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at least twenty-one calendar days after Congress is notifiedthe project. Suppose, however, that the agency failed to pro-
provided that Congress has no objectitins. gram into its project something that is necessary for a complete
and usable facility. To have a complete and usable facility, the
Congress is very involved in the military construction pro- command must add some item of construction work. In order
cess. The reasons for that are numerous. In 1989, the Houge do so, however, the project must be increased above the
Armed Services Committé&ecriticized the DOD's use of O&M  amount specified by Congress. What does the command do in
funds for military construction projects.The committee cited  this situation? The statute is clear that the cost variation cannot
three of the numerous examples it had uncovered where instalbe requested to increase the scope of the project; however, the
lation commanders ignored construction funding limitations. statutory provision does not cover this situation. The purpose
Although the cited problems focused on the overuse of O&M of the statute is to prevent agencies from asking for more
funds for projects incorrectly classified as regathe report money simply because they decided that a larger building or a
made it clear that Congress will closely monitor the spending of higher quality component would be nice. Under the above cir-
appropriated military construction funds. cumstances, the agency has no choice but to add the necessary
work to have a complete and usable facility. Therefore, the
The following synopsis is helpful for analyzing cost varia- work and the cost increase should be submitted to Congress for
tions in a specified military construction project. After Con- approval. The command, however, must ensure that the justifi-
gress approves the project in concept, it determines the size ofation documents are well above par in order to convince con-
the project and how much it will cost. This establishes the gress to approve the requested cost and scope increase.
funding level and the type of appropriation. Only Congress can
initially approve specified construction projects and changesin  Should a command decide not to pursue the congressional
scope or cost after the project is initially approved. If the cost notification and approval process, the only option is to decrease
increases more than twenty-five percent, congressional notifi-the scope of the project. Two things must be considered before
cation and approval are required before the cost increase can bihe scope of the projectis reduced. First, the project must result
approved by the affected military service. For example, if Con-in a complete and usable facility or improvement to a facility.
gress specified a project at $10 million and the cost increase iShe scope cannot be reduced to the point that a complete and
greater than $2.5 million, additional congressional approval usable facility or improvement to the facility would not exist.
would be required. Also, if the project cost increases by moreThis is especially true if, after reducing the project’s scope, the
than 200 percent of the minor military construction project ceil- command awards a separate contract for the deducted work.
ing,* congressional notification and approval are required This is considered to be project splitting and is a violation of the
before the cost increase can be approved. Currently, the minoAntideficiency Act*® Second, if the project's scope must be
military construction project ceiling is $1.5 million; 200 per- reduced by twenty-five percent or more, Congress must be noti-
cent of that amount equals $3 million. Therefore, if the project fied beforehand® As to Air Force projects there are lower noti-
cost increases by more than $3 million, congressional notifica-fication thresholds and different approval levels.
tion and approval are required.

When requesting approval to increase the project cost, the  Unspecified Minor Military Construction Projects
justification to Congress must include certain considerations.
The increase in cost must be solely to meet unusual variations In the unspecified minor military construction program,
in cost that could not have been reasonably anticigatadso, Congress provides annual funding and approval to each mili-
the cost variation cannot be requested to increase the scope ¢éry department for minor construction projects that are not

41. AR 415-15supranote 3, para. 5-13.
42. This is now called the House National Security Committee.
43. SeeH.R. Rer. No. 101-21 (1989).

44. The reported cases included the Air Force building a new officers club using $10 million in O&M funds, the Army usinfob2ié 10i&M funds to gut a
building and to upgrade the interior completely, and the Navy using $13 million in O&M funds to restore the exterior ofga build

45. 10 U.S.C.A. § 2805.

46. Examples of this include: unanticipated constructive changes, such as differing site conditions or suspension; eldonisidenations; or increases in labor
or supply costs.

47. Honorable Michael B. Donley, B-234326, 1991 WL 314260 (Comp. Gen. Dec. 24, 1991); 10 U.S.C.A. § 2801 (West 1998).
48. Donley 1991 U.S. Comp. Gen. WL 314260.

49. AR 415-15suprapara. 5-13.
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specified in the conference report that accompanies the militaryintent must be taken into consideration, prior to notifying Con-
construction appropriation at*. Service secretaries may use gress.
these funds for minor projects that are not specifically approved
by Congres§! Generally, unspecified minor military construc- Another basic consideration is financial. Congressional
tion consists of projects that cost more than the O&M thresholdnoatification is required to increase the project above the unspec-
($500,000 or less) but less than the specified constructionified minor military construction threshold, but the congres-
threshold (greater than $1.5 million). Additionally, service sec- sional notification does not provide either the agency or the
retaries, have the authority to use up to $3 million for projects command with additional money. The increase must be funded
that are intended solely to correct deficiencies that threaten life within the overall unspecified minor military construction
health, or safet§? appropriation provided to the agency at the beginning of the fis-
cal year. Plain economics may defeat the command’s ability to
As with the cost variation rules for specified construction, increase the project above the unspecified minor military con-
Congress provides the DOD and the military services with astruction threshold.
greater degree of flexibility for unspecified minor military con-
struction work. This means that Congress gives the DOD and If the command is reticent about notifying Congress, or does
the military services a lump sum amount and the authority tonot have the funds to approve the change after congressional
prioritize and fund their individual projects within the appropri- notification, there are two available options. If the project costs
ated amount. Although the unspecified minor military con- are expected to exceed the basic $1.5 million unspecified minor
struction threshold is capped at $1.5 million, the DOD and the military construction threshold, either the scope must be
military services have flexibility to exceed this amount. The decreased or the project must be funded as a specified pfoject.
statute allows the service secretary to increase an unspecifietiVhen the project scope is decreased, the project must still result
minor military construction project up to 125 percent of the in a complete and usable facility.
“amount authorized by law?® The “amount authorized by
law” is up to $1.5 million, which is the threshold for unspeci- Due to the problems with increasing the project scope above
fied minor military construction. For projects that are intended the $1.5 million unspecified minor military construction thresh-
solely to correct deficiencies that threaten life, health or safety,old, it appears that the Air Force has reacted by not allowing
the threshold doubles to $3 million. Therefore, it appears that,itself to take advantage of funding unspecified minor military
under the current thresholds, a service secretary could approveonstruction projects above the normal funding levels. Air
total project cost increases up to $1,875,000 for normal Force guidance strictly prohibits exceeding the statutory limit
projects, or up to $3,750,000 for projects that are intendedof $1.5 million for a minor construction proje®t. Conse-
solely to correct deficiencies which threaten life, health, or quently, if a major command cannot award a contract so that the
safety. total current working estimate is under $1.5 million, it must
reduce the scope or cancel the project. It appears that this strict
As with specified military construction, there are notifica- guidance is meant to prevent additional Antideficiency Act vio-
tion and approval requirements associated with these costations in this area. This is a harsh rule, because it does not
increases. Once the command decides to increase a projeseem to allow any exceptions. There are certainly circum-
above either the $1.5 or $3 million threshold, the service secrestances beyond the control of the command where the project
tary must notify the appropriate committees in writing. The should be increased above the normal funding threshold for
project cannot begin, or the cost cannot be increased, untiunspecified minor military constructich.
twenty-one days after the congressional committees receive
notification. These requirements are meant to discourage the In an effort to alleviate Antideficiency Act violations for
DOD and the military services from exceeding the unspecified unspecified minor military construction projects, the Air Force
minor military construction threshold. When the command may be subjecting itself to additional Antideficiency Act viola-
wishes to exceed the statutory threshold, the congressionations. Since the Air Force instruction does not allow the Air

50. Department of Defense, Military Construction Appropriation Act, Pub. L. No. 105-45, 111 Stat. 1142 (1997). For Fid@88/daongress authorized and
appropriated the following unspecified minor military construction funds: for the Army $7,400,000; for the Air Force, $8;545,he Navy, $11,460,000; and
for the DOD, $26,075,000.

51. 10 U.S.C.A. § 2805(a).

52.1d. § 2805(a)(1ps amended byhe National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 2811, 110 Stat. 186 (1996).

53. 10 U.S.C.A. § 2805(a)(1).

54. This is a difficult task if the project has begun because it generally takes Congress five-seven years to approjecteese pro

55. U.S. F 1 oF AIR FORCE SECRETARY OF THE AIR FORCE INSTR 32-1021, kciLiry CoNnsTRUCTION PrRoJECTs para. 4.6.5 (12 May 1994). This instruction has been
amended to allow the Air Force to fund projects that are intended solely to correct deficiencies that affect life, hestithuprtee$3 million.
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Force to go above the normal unspecified minor military con- construction project¥. For projects that are intended solely to
struction threshold, what happens if the cost for a project that iscorrect deficiencies that threaten life, health, or sdfetlye
necessary to correct conditions affecting life, health, or safety DOD may also use O&M funds up to $1 million. Unlike spec-
exceeds $1.5 or $3 million? If the command is prohibited from ified and unspecified military construction, there are no provi-
notifying Congress that it wishes to increase the project up tosions to increase construction projects that are funded with
twenty-five percent, it now faces a potential purpose violation. O&M above these thresholds. Prior to the contract award, if it
It has used unspecified minor military construction funds when is determined that the funded construction costs will exceed
it should have used specified military construction funds. To $500,000 or $1 million, the project’s scope must be legitimately
avoid the violation, the command must have had the properdecreased or funded with unspecified minor military construc-
funds at the time the original obligation was made and at thetion funds. With a scope decrease, the project must still result
time necessary to fix the violation. This is a virtual impossibil- in a complete and usable facility or a complete and usable
ity; unless the project was specified in the first place or theimprovement to a facility. If, after contract award, the funded
agency has savings from other specified projects, the moneyconstruction costs exceed $500,000 or $1 million, the project’s
will not be available to correct the violation. For these reasons,scope must be legitimately decreased or there is a potential
the Army and the Navy take advantage of these statutory provi-Antideficiency Act violation. The key to avoiding this situation
sions®’ is to anticipate legitimate contract changes and to avoid funding
the project near the $500,000 or $1 million threshold.

Cost variations for an unspecified minor military construc-

tion project can be approved under certain conditions. The ser-

vice secretary can approve project increases up to the Conclusion
unspecified minor military construction threshold, either prior
to the contract award or after the aw&rdAfter notification to At first glance, the cost variation rules appear complicated,

Congress, the service secretary can increase the total projediut they are crucial in getting projects funded or completed.
cost up to 125 percent of the thresh®ld.If the total project  The key is to understand how the rules apply to specific
costs exceed these thresholds, or if Congress does not approyeojects. The rules for variations in costs differ according to the
the project increases, the military service must cancel thetypes of funds used for projects—specified military construc-
project and institute the project as a specified military construc-tion funds, unspecified minor military construction funds, or
tion project. For the Air Force, either pre- or post-contract O&M funds. These cost variation rules also differ depending
award, the secretary can approve the project up to the unspecon whether the construction contract is in the contract forma-
fied minor military construction threshofel. tion or contract administration stage. Everyone who is
involved in the process needs to be aware of these rules from
the beginning of acquisition planning. They need to be ready
Projects Funded with Operation and Maintenance Funds for the possibility that the command cannot fund the project as
expected and to be prepared to move to a higher funding thresh-
Most installations fund their routine operations with O&M old. A firm understanding of the cost variation rules is essential
funds. To allow commanders the authority to perform small to avoiding unwanted audits and potential Antideficiency Act
construction work, Congress has authorized the DOD to useviolations.
these funds of up to $500,000 for unspecified minor military

56. The author envisions constructive changes, such as suspension of work and differing site conditions, as valid leasoivamtetge of this option. Undiscov-
ered environmental concerns that result in additional costs and work stoppages justify paying additional costs; liksitisgiois also unforeseeable. Although
planning for such contingencies is always preferable, it is not always possible.

57. SeeSECNAV InsTr 11010.20Fsupranote 2; AR 415-15supranote 3.

58. This amount is either $1.5 million or $3 million.

59. This amount is either $1,875,000 or $3,750,000.

60. 1 AFI 65-601supranote 1, vol. 1, para. 9.4.3.1.

61. 10 U.S.C.A. § 2805 (West 1998).

62. National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 2811, 110 Stat. 186 (1996).
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