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The Public’s Right to Know and the
Individual’s Right of Privacy

By: Captain Thomas M. Strassburg, JAGC, Instructor, Administrative and szl Law Division,
TJAGSA

In 1966 Congress enacted the Freedom of In-
formation Act to insure that the American pub-
lic could find out how the executive branch of
the federal government was operating.! The Act
requires that certain matters be published in the
Federal Register, that some documents be made
available for public inspection and copying, and
that records not covered by the first two
categories be released pursuant to a request by
a member of the public unless they are exempt
from disclosure.2 The Act was amended in 1974
to provide easier and quicker access to govern-
ment records.?

The proliferation of automatic data processing
equipment, the ever-increasing collection of
personal information by federal agencies, and
the unrestrained transfer of such information
between governments and departments of gov-
ernment were among the concerns which led
Congress to enact the Privacy Act of 1974.4 The
Privacy Act restricts the collection, mainte-
nance, use and dissemination by federal de-
partments and agencies of information about
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people. The relationship between this law and
the Freedom of Information Act has been the
subject of some.discussion and much confusion.
This article is an attempt to explain the interac-
tion of these two laws and the effect of the Ar-
my’s implementation of the Privacy Act on that
interaction.

The question of the relationship between the
Freedom of Information Act and the Privacy
Act arises in two situations. One is that in which
a member of the public requests a record which
contains personal information pertaining to
someone else. The second is that in which an in-
dividual seeks access to a record which contains
information about himself. In order to under-
stand the relationship between the statutes,
these very different situations in which the
question arises must not be confused. The first
issue to be addressed will be the effect of the
Privacy Act on FOIA requests from members of
the public for records about others.

One category of records exempt from release
to the public under the Freedom of Information
Act is that consisting of “personnel and medical
files and similar files the disclosure of which
would constitute a clearly unwarranted invasion
of personal privacy.” 3 A number of questions
concerning this exemption have arisen, includ-
ing such issues as whether records contained in
personnel and medical files may always be with-
held and what meaning should be given to the
words “similar files.” ¢ Most courts, however,
have focused on the facts of individual cases in
attempting to determine whether under the cir-
cumstances release of the record in question
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would constitute a “clearly unwarranted inva-
sion of personal privacy.” A majority of the
courts which have considered the question have
concluded that it is necessary to balance the
interest in disclosure against the privacy inter-
est of the individual in order to resolve the is-
sue.” This also seems to be the position taken by
The Judge Advocate General.®

The Privacy Act of 1974 does not directly af-
fect this balancing process or the requirement
under the Freedom of Information Act to dis-
close records which are not determined to be
exempt under any provision of that law. Rather,
the Privacy Act specifically authorizes disclo-
sure from systems of records which it covers
when such disclosure is required by the FOIA.?
The key word is “required.” The language of the
FOIA requires that certain matters be disclosed
but does not require that anything be with-

‘held.'® For example, the Army has taken the -

position that it may release to the public even
exempt records if there exists no legitimate
purpose for withholding them.1! It is conceiva-
ble that prior to enactment of the Privacy Act, a
decision might have been made to release a
given record even though release of that record
would result in a clearly unwarranted invasion
of personal privacy. At least such a decision
could have been made without fear of any crimi-
nal sanction. The Privacy Act, however, estab-
lishes a criminal penalty for the willful disclo-
sure of material the disclosure of which is
prohibited by the Act.!? In short, the Privacy
Act eliminates the discretion which formerly
existed, at least theoretically, to release a rec-
ord which is exempt from release under the pri-
vacy exemption in the FOIA.

In view of the balancing test referred to
above, it appears that in many cases the intent
of the Privacy Act could be defeated by Federal
agencies. For example, while release of infor-
mation about an individual contained in an intel-
ligence file to 2 member of the public interested
in employing the individual might be a clearly
unwarranted invasion of personal privacy, an
argument could be made that release of that
same information to another government agency
would not constitute such an invasion, and hence
its disclosure to that agency would be “re-
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quired” under the FOIA. Since the free inter-
agency transfer of personal information is
exactly the sort of thing the Privacy Act was de-
signed to remedy, however, it seems clear that
such a position would be improper.!3

The Army regulation implementing the Pri-
vacy Act gives examples of the kinds of personal
information the release of which would not nor-
mally constitute a clearly unwarranted invasion
of personal privacy. Included are the individu-
al’s “name, grade, date of birth, date of rank,
salary, present and past duty assignments, fu-

_ture assignments which have been approved,

unit or office address and telephone number,
source of commission, military and civilian edu-
cational level, and promotion sequence
number.” 4 The subject of home addresses is
dealt with in a separate provision of the regula-
tion which prohibits their release in the absence
of consent of the individual.?> This prohibition
may be waived “when circumstances of the case
indicate compelling and overriding interests
deemed sufficient to outweigh privacy protec-
tion considerations.” 1€ The regulation goes on
to point out that commercial solicitation does
not generally constitute such an interest.!? This
position seems consistent with the cases which
have interpreted the Freedom of Information
Act.1® It is important to recognize that the regu-
lation discusses only a few specific problem
areas. There are many records containing per-
sonal information the disclosure of which would
not constitute a “clearly unwarranted” invasion
of personal privacy. This question must always
be resolved on a case-by-case basis, keeping in
mind the purposes of the FOIA.

When an individual requests disclosure of
records pertaining to himself, 2 number of ques-
tions arise. What if the record he seeks is
exempt from disclosure under only one of the
laws? Does it make any difference which law he
relies upon in his request? How quickly must the
agency respond to the request? To whom will he
appeal a denial of his request?

The Privacy Act specially defines the phrase
“system of records” and requires that individu-
als be given access to most information about
them contained in such systems.'® A system of

{  records is “a group of any records under the con-
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trol of any agency from which information is re-
trieved by the name of the individual or by some
identifying number, symbel or other identifying
particular assigned to the individual.” 2¢ Rec-
ords contained in systems of records are also
“records” within the meaning of the Freedom of
Information Act. It appears, that an individual
may request disclosure of a record pertaining to
him under either Act if it is contained in a sys-
tem of records. If, however, the record is one
which pertains to him but is not contained in a
system of records as defined in the Privacy Act,
that Act simply does not apply to it.

The Army has taken the position that a re-
quest by an individual for access to a record per-
taining to him and contained in a system of rec-
ords will be processed in accordance with Army
Regulation 340-21 (which implements the Pri-
vacy Act) no matter what law the individual
cites as the basis for his request.2! This means
that a decision on such a request need not be
made for 30 working days as opposed to the 10
working days allowed under the Freedom of In-
formation Act. Similarly an appeal need not be
acted upon for 30: working days as opposed to
the 20 working days allowed for decisions on'~
FOIA- appeals.?? In addition, a fee may be"
charged only for the cost of copying the rec- -
ord.23 . DL

The Army’s position is for the most part con-
sistent with guidance issued by the Office of
Management and Budget (the agency charged
under the Privacy Act with providing guidance
to and oversight of the other agencies) after the
promulgation of the Army regulation. The OMB
guidance states:

It is our view that agencies should treat
requests by individuals for information per-
taining to themselves which specify either
the FOIA or the Privacy Act (but not both)
under the procedures established pursuant
to the Act specified in the request. When
the request specifies, and may be processed
under, both the FOIA and the Privacy Act,
or specifies neither Act, Privacy Aect proce-
dures should be employed. The individual
should be advised, however, that the
agency has elected to use Privacy Act pro-
cedures, of the existence and the general ef-




DA PAM 27-5040

fect of the Freedom of Information Act, and
of the differences, if any, between the agen-
cy's procedures under the two Acts (e.g.,
fees, time limits, access and appeals).24

The only real disadvantage to a requester who
specifies only the FOIA under the Army’s pro-
cedure as compared with the foregoing guidance
is the longer time period which the Army has to
make a decision on his request. While the OMB
guidance is not phrased in mandatory terms,
every effort should be made to make a decision

on requests which specify only the Freedom of.

Information Act as their basis within the time
periods allowed under that Act.

The final problem for discussion is the effect
of the interaction of the FOIA and the Privacy
Act on the ability of an individual to obtain rec-
ords about himself. What if a record contained in
a “system of records” is exempt from release
under the Freedom of Information Act? On the
other hand, suppose a record is exempt from ac-
cess under the Privacy Act but would be avail-
able under the Freedom of Information Act.

Congress addressed the first of these situa-
tions and prohibited agencies from relying on

exemptions contained in the Freedom of Infor-

mation ‘Act to withhold a record from an indi-
vidual which is otherwise accessible to him
under the Privacy Act.?2> Both the OMB
guidelines and the Army’s implementation of
the Privacy Act recognize this prohibition. Con-
gress did not specifically address the question of
whether the Privacy Act might result in the de-
nial of access to a record which would be avail-
able under the Freedom of Information Act. It
seems clear, however, that the intent of the Pri-
vacy Act is to provide greater access to personal
information contained in government records,
and that the exemptions under the Act should
not be read to deny access to records which
would be available under the FOIA. This is rec-
ognized in the OMB supplementary guidance:

In some instances under the Privacy Act
an agency may (1) exempt a system of rec-
ords (or a portion thereof) from access by
individuals in accordance with the general
or specific exemptions (subsection (j) or
(k) ); or (2) deny a request for access to rec-

ords compiled in reasonable anticipation of a
civil action or proceeding or archival rec-
ords (subsection (d) (5) or (1) ). In a few in-
stances the exemption from disclosure
under the Privacy Act may be interpreted
to be broader than the Freedom of Informa-
tion Act (5 U.S.C. 552). In such instances
the Privacy Act should not be used to deny
access to information about an individual
which would otherwise have been required
to be disclosed to that individual under the
Freedom of Information Act.2¢

Army Regulation 340-21 also recognizes the
spirit of the Privacy Act and permits denial of
access to a record “only if it was compiled in
reasonable anticipation of a civil action or pro-
ceeding, or if—

(1) It has been properly exempted from the
disclosure provisions of the Privacy Act, in ac-
cordance with chapter 7; and

@) It would not otherwise be required to be
disclosed under the Freedom of Information Act
(AR 3840-17); and

(3) There exists a significant and legitimate
governmental purpose for doing so.” 27

The Army regulation inserts the “legitimate
purpose” requirement which is included in the
Army’s implementation of the Freedom of In-
formation Act,28 so even if a record about an in-
dividual is exempt from release to him under
both laws, he must be given access to it unless a
“significant and legitimate governmental pur-
pose” requires denial of access. The only seem-
ing inconsistency between the OMB guidance
and the Army regulation is the apparent author-
ity under the regulation to deny access to rec-
ords compiled in reasonable anticipation of a
civil action or proceeding even if such records
are available under the Freedom of Information
Act. This inconsistency is more apparent than
real, however, because such records-are, for the
most part, exempt from release under the FOIA
except to the extent that they are available
through the discovery process.??

The only portion of the Army regulation’s ac-
cess provisions which may be inconsistent with
the requirements of the Privacy Act is the fol-
lowing:




If a record contains both releasable and
exempt information, the releasable portions
will be segregated and made available. For
example, to protect the personal privacy of
other persons who may identified in a ree-
ord, an extract or copy will be made, delet-
ing only that information pertaining to
those persons which would be denied to the
requesting individual under AR 340-17.3°

The Freedom of Information Act requires that
nonexempt portions of records be segregated
and released to the requester.3! The Privacy
Act contains no such provision—it contemplates
only the exemption of “systems of records” by

the head of an agency.32 To the extent that the

Army regulation purports to authorize the de-
nial of access to a record which is not exempt
under the Privacy Act, it is inconsistent with its
own provisions, which were discussed earlier, as
well as the QMB supplementary guidance. In
short, an individual may not be denied access to
a record about him which is contained in a sys-
tem of records unless the record is exempt from
release under both laws and a “significant and
legitimate governmental purpose” exists for
withholding it.

The foregoing discussion of the relationship
between the Freedom of Information Act and
the Privacy Act suggests that the laws as im-
plemented complement rather than contradict
one another. If it is kept in mind that the Pri-
vacy Act was not intended to change the disclo-
sure requirements of the Freedom of Informa-
tion Aect, and that the FOIA must not be used to
frustrate an individual’s access to his own rec-
ords, resolution of apparent conflicts between
the laws will be less difficult. Hopefully, the re-
sult will be the preservation of both the public’s
right to know and the individual’s right of pri-
vacy.
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JUDICIARY NOTES
From: U.S. Army Judiciary

Recurring Errors And Irregularities

1. February 1976 Corrections by A.C.M.R. of
Initial Promulgating Orders:

a. Failing to indicate that trial was by military
judge alone—3 cases.

b. Failing to set forth the proper words or fig-
ures in the specification of a charge—3 cases.

MONTHLY AVERAGE COURT-MARTIAL
RATES PER 1000 AVERAGE STRENGTH
OCTOBER-DECEMBER 1975

Summaiy  Special CM Genernl
oM BCD NON-BCD cM
ARMY-WIDE L .15 .10 .61 .25
CONUS Army commands - A3 .11 .62 .28

OVERSEAS Army commands .18 .09 .58 .20
USAREUR and Seventh

"Army commands ' 20 .09 . .56 .25
Eighth U.S. Army .14 11 .69 —
“U.S. Army Japan — — — —
Units in Okinawa .29 — — .20
Units in Hawaii .08 02 .70 .06
Units in Thailand .13 — .26 —
Units in Alaska : A7 0 .17 101 - .03
Units in Panama/
Canal Zone — — 101 .37

Note: Above figures represent geographical areas under
the jurisdiction of the commands and are based on average
number of personnel on duty within those areas.

2. SJA office should take note of the following
recurring error appearing in supplementary
promulgating orders: '

‘When the A.C.M.R. affirms a sentence in
which “the application of forfeitures is deferred
until the sentence is ordered into execution” .
(Article 57 (a), UCMJ; paragraph 884(3), MCM,
1969 (Rev.) ), the effective date of deferment is
the date of the convening authority’s action, not
the date of the A.C.M.R. decision.

NON-JUDICIAL PUNISHMENT
MONTHLY:AVERAGE AND QUARTERLY
-..-RATES PER 1000 AVERAGE STRENGTH
OCTOBER-DECEMBER 1975

Quarterly

Monthly Average
Rates Rates
ARMY-WIDE 15.24 45.72
CONUS.-Army Commands 15.57 46.72
OVERSEAS Army Commands 14.63 43.89
USAREUR and Seventh
Army commands 14.38 43.13
Eighth U.S. Army 19.70 59.11
U.S. Army Japan 3.95 11.86
Units in Okinawa 2.54 7.62
Units in Hawaii 16.01 48.03
Units in Thailand 3.83 11.50
Units in Alaska 8.78 26.33
Units in Panama/
Canal Zone 16.66 49.97

Note: Above figures represeﬁt, geographical areas under
the jurisdiction of the commands and are based on average
number ‘of personnel on duty within those areas.

~ THE CONTINUING PROBLEMS IN CASE PROCESSING

By: Captain Gary F. Thorne, Government Appellate’Division,
U.S. Army Legal Service Agency, Falls Church, Virginia

The processing time periods which press the
prosecution in both pre and post-trial situations

continues to result in numerous cases being de- —.

cided at the appellate level on issues of speedy




trial and post-trial delay. It should be evident to
all prosecutors at this point that the burden is
indeed heavy in the processing period situations
to evidence that compliance has been made with
both the pretrial and - post-trial standards
emanating from the decisions in United States v.
Burton ! and Dunlap v. Convening Authority.?
In light of the continuing decisions against the
prosecution on these issues being rendered at
the appellate level, the first rule that must be
followed by trial counsel in the field is a recogni-
tion that it is highly unlikely a delay that ex-
ceeds either Burton or Dunlap can be justified.
Secondly, if it is to be justified, that justification
must be clear and in the record. An examination
of recent decisions evidences the need for trial
counsel to be constantly conscious of the bur-
dens placed on him in the processing of cases.

In the case of United States v. First,® The
Court of Military Review was faced with a pre-
trial processing case in which confinement to-
taled 101 days. The trial defense counsel, early
on in the case, made a specific request in writing
for a speedy trial or dismissal of the charges.
The case had been set for trial on the 84th day of
confinement, but was removed from the docket
the day before trial because of a new offense
(the obstruction of justice) which arose at that
time. The Government contended thait the in-
tervention of this offense was an extraordinary
circumstance which justified the delay to 101
days. The court found no justification for the
Burton violation based on the intervening of-
fense and cited Court of Military Appeals deci-
sions indicating this was not a circumstance
where the intervening offense would justify the
pretrial processing time exceeding the 90 days
under Burton.

This decision is in line with United States v.
Ward * where the Court of Military Appeals
recognized that additional charges must be
treated separately for purposes of complying
with Burton. That decision also recognized that
while Manual paragraph 31g indicates a desire
that all charges be tried together, that provision
is subservient to Article 10 of the Code which
requires that charges be brought within an ap-
propriate time limit which is now the 90 days
under Burton. As indicated in the Ward deci-
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sion, there may be circumstances in which an in-
tervening offense will constitute an extraordi-
nary circumstance to justify a delay beyond 90
days as to the original charges. However, what
circumstances give rise to this occasion are not
clear and may very well be severely restricted
in number. The Court of Military Appeals indi-
cated in their decision in United States v.
Johnson that the Government was not account-
able for any delay that occurred due to an ac-
cused who, relieved from confinement, went
AWOL, “since the Government, of necessity
under those circumstances, was unable to proc-
ess the charges against him until his return.” 5
A reading of this example indicates that a delay
based on intervening charges which will justify
a pretrial period exceeding 90 days as to original
charges results where the new offense is the
reason that the trial must be delayed.

The Court of Military Appeals has already in-
dicated that docketing delays are charged to the
prosecution, even if the military judge is in
charge of overseeing that docket, since the mili-
tary judge must wait for referral action by the
convening authority before a docket can be ar-
ranged.® Additionally, the fact the defense ac-
quiesces in a trial date does not constitute a

-delay which will allow the prosecution to over-

come the burden in Burton.” The Court of Mili-
tary Review has recently indicated that a mo-
tion to sever by a defendant in a situation where
that motion should have been anticipated by the
prosecution will not justify reliance on the
severance as a reason to exceed 90 days.®

It should be clear from these cases that it is
the prosecution’s burden to establish on the rec-
ord a justifiable reason why the prosecution
could not go forward with the trial within 90
days.? Any delay by the defense which the
prosecution wishes to point to as a justification
for exceeding the 90 day Burton rule must be
established on the record as the reason for the
delay beyond 90 days. As the Court of Military
Appeals has recognized, the burden is on the
prosecution to proceed with the case and the de-
fense need do nothing to speed a case to trial.1°

Recent cases also indicate the prosecution
must be more fully aware of the second facet of
the Burton rule, that is, where the defense de-
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mands an immediate trial. The Court of Military
Appeals has reaffirmed that second facet of the
rule and indicated that it is up to the prosecution
to respond to such a request for an immediate
trial by either proceeding immediately or estab-
lishing adequate cause for any further delay.!!
In those cases where the defense demands trial,
the Government should respond in writing with
the reason why it cannot proceed to trial, or re-
spond with a trial date for the immediate future.
The failure to do so could result in a dismissal of
the charges, even though dismissal is not an au-
tomatic remedy resulting from the failure to
comply with a demand.12

If at trial the defense moves for a dismissal or

any other remedy because a demand for speedy
trial has not been met, the prosecution should
possess written responses to all defense de-
mands which may then be incorporated into the
record. The continuing problem that exists in
the pretrial processing of cases in regard to the
Burton rule continues to be a failure of the
prosecution to make a record as to what occurred
to justify any inordinate delays. In many
cases the reason for this may well be that there
is no justifiable reason for exceeding the Bur-
ton rule. Once caught in that dilemma, there is
little that can be accomplished on appeal where
a chronology indicates numerous gaps in the
processing of the case that cannot be explained.
It is for this reason that it is absolutely essential
that a trial counsel keep a daily record of what
action is being taken in a case, for in doing so not
only does counsel preserve that evidence neces-
sary to meet the burden established under Bur-
ton, but he also is forced to keep a daily account-
ing of whether or not a case is proceeding, and
thus becomes aware of potential gaps in a
chronology before they come to fruition.

The second area in the processing problem is
the post-trial Dunlap rule. In a recent decision
by the Court of Military Review in the case of
United States v. Young,!® that court dismissed
the case where there was a 100 day post-trial
processing period. There had been a request by
the trial defense counsel that the SJA Review
discuss a clemency petition which would be
submitted during the preparation period of the
review, Fourteen days elapsed between the

date the Government was notified that the peti-
tion would be submitted and the day that it was
received. The Government’s attempt on appeal
to deduct this 14 day period from the 100 day
post-trial processing time was not accepted by
that court. -

The court recognized that during the time the
clemency petition was being prepared and sent
the Government was nevertheless bound to
begin preparation of the review, as in fact it had
done. Thus, the 14 days could not be deducted
since preparation of the petition did not impinge
on the Government’s ability to get the review
prepared. In light of the fact that the Govern-
ment could have worked on the review without
delay while awaiting the petition and since the
record indicated that in fact oceurred, the court
found insufficient evidence from which to de-
duce that even 10 days of this period could be
attributed to the defense as having delayed
post-trial processing.

Furthermore, the court found there were
other time periods which were not accounted for
in the post-trial processing stages. One of those
included 23 days spent in sending the record to
the military judge for authentication when that
judge was then serving at another post. The
court noted that this time period. could have
been substantially decreased by employing one
of the other individuals listed in Article 54 for
the purposes of authentication.

This decision by the Court of Military Review
raises two important matters of concern for the
prosecution. First, it must again be remem-
bered that if there is any post-trial period which
the prosecution considers chargeable as a de-
fense requested delay, that request must be
written and attached to the record. The request
must be unambiguous and that delay must in
fact be the reason for non-compliance with the
Dunlap rule. Secondly, there is a continuing
problem of time accountability where records
for authentication are sent to judges no longer
located at the place of the trial. The Court of
Military Review in Young indicates that it feels
the trial counsel or a member of the court should
authenticate the record where the judge is un-
available, as provided for in Article 54.  This
issue is presently before the Court of Military
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The Government’s position in that case is that
authentication of the record in a timely fashion
is to everyone’s benefit and when a record has
been prepared for authentication, such should
be accomplished as quickly as possible. If a mili-
tary judge is not available for whatever reason,
excepting matters such as being out of the office
for an afternoon or a day, the trial counsel is jus-
tified in authenticating the record at that time.

Support for such action is found in the memo-
randum to military judges, number 82, para-
graph ¢, which indicates that if a trial judge will
be unavailable to authenticate the record for
more than 48 hours after completion by the
court reporter, then the trial counsel should act
to authenticate such a record. To require that a
record be sent to a military judge at another
post or that authentication be delayed pending
return of the judge from leave or duty
elsewhere, is not required under Article 54 and
simply raises further problems in the already
complicated post-trial period. Whether or not
the reasoning of the Government-in Cruz-Rijos
will be upheld remains to be seen, but trial
counsel should be aware that the decision is
pending before the Court of Military Appeals
and that the Court of Military Review has indi-
cated such action is justified in their decision in
Young. ’

In a similar situation, where a record is sent
to another post for final action, Chief Judge
Fletcher has indicated that such may give rise to
an extraordinary circumstance under the Dun-
lap rule.15 However, it must be indicated on the
record that the disqualification of one convening
authority and the necessity of sending the rec-
ord to a different post for final action is in fact
the reason for exceeding Dunlap. Once again,
what surfaces from this concurring opinion is
the same reasoning that has come through in the
pretrial processing cases, that is, that unusual
circumstances in and of themselves do not rise
to the extraordinary circumstances exception
under Dunlap or Burton. Rather, such circum-
stances must be the reason for the delay which
results in the violation of the Dunlap or Burton
rule before the prosecution may claim the ex-
ception.
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Finally, the problems surrounding the appli-
cation of United States v. Goode '® continue to
plague trial counsel as attempts are made to ful-
fill the right of the defense to respond to the
SJA review. Two recent decisions of major im-
portance come from the Court of Military Re-
view in United States v. Miller,'” and United
States v. Bates 18 in which the court ruled that
the service of the SJA review must be made on
the trial defense counsel, unless there is estab-
lished an attorney/client relationship between
the appellant and a different counsel who acts to
comply with Goode. What these decisions indi-
cate is that service of the SJA review on a de-
fense counsel other than the counsel which rep-
resented the accused at trial or a counsel who
has entered into an attorney/client relationship
with the appellant subsequent to trial, does not
satisfy the Goode mandate. These decisions are
in direct opposition to an earlier decision by a
different panel of the Court of Military Review
in United States v. Iverson.'®

The Government is attempting a certification
of this issue to the Court of Military Appeals and
it is clear that the split leaves considerable prob-
lems to be resolved by staff judge advocates who
must determine who will be served with the re-
view to comply with Goode. Obviously, to avoid
any potential reversal an SJA is well advised,
where at all possible, to serve the review on the

~ trial defense counsel. Where that is impossible,

every effort should be made to insure that an
attorney/client relationship exists between the
accused and the counsel who is served with the
review. The court indicated in Miller that “ ‘to
bind the accused, we feel that there must be
some semblance of acceptance on his part, as
representation by total strangers is neither de-
sirable nor fair....”” The court noted that
“military justice practice does not permit a sys-
tem of substitution of appointed counsel at the
whim of the convening authority.” Thus, just
who may be served with the Goode review re-
mains in issue, and the staff judge advocates
must be aware of the potential problems on ap-
peal if the review is given to one other than the
trial defense counsel or a counsel who has not
entered into an attorney/client relationship with
the appellant. The final resolution of this issue
remains for the future.
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In conjunction with the Goode mandate, the
decision in Miller, should it stand, obviously
raises further complications where the final ac-
tion is being taken at a post other than where
the trial occurred, where the trial defense coun-
sel is no longer at the trial post location or where
a new attorney/client relationship must be es-
tablished. Who will be accountable for these
time periods when Dunlap arises? While that
question is unanswered, it seems clear that once
again the Government must make a record
which shows no gaps in the post-trial processing
period and establishes that the unusual circum-
stances were the reasons for non-compliance
with Dunlap. Until these questions are
answered, it must be remembered that a Dun-
lap violation will result in dismissal, while a
Goode error requires a new review and action.
That ultimate result must welgh in the post -trial
handling of a case.

- In conclusion, the prosecutlon indeed faces a
heavy burden under both Burton and Dunlap.
There must be a constant.control of each and

every ‘case proceeding through the pre- and -
..9. United States v. Young, 23 U.8.C.M.A. 471, 5OC M.R.

post-trial processing stages and it is to no avail
to have certain periods of defense requested de-
lays where there are other periods in which the
prosecutlon has not moved on a case: The prose-

cution’s duty is not only to establish that there -

were defense delays, but that those delays were
in fact responsible for non-compliance with Bur-
ton and/or Dunlap. All too often processing
gaps are not realized until a point in the proceed-
ings when it is too late to correct them. For this
reason, the constant vigilance over a case in the
pre and post-trial processing stages is an abso-
lute necessity to insure that cases will not be
dismissed or other remedies taken at the appel-
late level when the Government is unable to ex-
plain why the Burtor or Dunlap rule was not
met. The prosecution must take a hard line on

these issues at the trial level and proceed re-
gardless of off the record requests by the de-
fense for delays. If the defense desires a delay,
that must be in writing and it must be specifi-
cally a request for a delay. Only then can the
prosecution hope to avoid the continuing prob-
lems which show up at the appellate level in
light of Dunlap and Burton.
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JAG School Notes

1. JAG School to Change Commandants. The
Judge Advocate General has designated Colonel
Barney L. Brannen, Jr. as the next Comman-
dant of The Judge Advocate General’s School.
Colonel Brannen, now serving as the Director of

the Academic Department will become the 12th
‘Commandant on 1 July when Colonel William S.
Fulton, Jr. departs 