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Foreword

Welcome to the sixth Military Justice Symposium, the annual criminal law year in review. It isthat time of year again—time for
the nine members of the Criminal Law Department, The Judge Advocate General's School, U.S. Army, to provide our assessment of
the most significant cases and developmentsin military justice over the past year. This month'sissue of The Army Lawyer contains
Volume | of the Symposium, including articles on recent devel opmentsin courts-martial jurisdiction and the Military Extraterritorial
Jurisdiction Act, pretrial procedure and court-martial personnel, military rules of evidence, substantive criminal law, and fraterniza-
tion. Volume Il of the Symposium will appear in the May 2001 issue of The Army Lawyer and will contain articles on discovery,
unlawful command influence, search and seizure, urinalysis, self-incrimination, confrontation, sentencing, and post-trial procedures.

The survey of casesin the Symposium is not adigest of all cases decided this past year. Instead, we offer our assessment of the
most significant opinions by the Court of Appeals for the Armed Forces and the service courts, and the most significant devel opments
in military law over the past year. Our goal isto provide perspective, identify trends, and offer practical advice. We hopet hat you
find our articlesinteresting and helpful in your practice and, as always, welcome your questions and comments.
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Recent Developmentsin Jurisdiction: IsThisthe Dawn of the Year of Jurisdiction?

Major Tyler J. Harder
Professor, Criminal Law Department
The Judge Advocate General' s School, United States Army
Charlottesville, Virginia

Introduction

Jurisdiction. Theword isaterm of large and comprehensive
import, and embraces every kind of judicial action.*

With jurisdiction serving as the cornerstone of any military
court, theimportance of understanding and being familiar with
the latest cases and legislation in this area should not be under-
estimated. The past year saw passage of the Military Extrater-
ritorial Jurisdiction Act of 2000 (MEJA),® as well as several
important decisions from the Court of Appeals for the Armed
Forces (CAAF). Although the legidlation and cases may have
only minor effects on the jurisdictiona landscape in the mili-
tary, they could very well be an indication of bigger things to
come.

The CAAF decided several cases involving jurisdictional
issuesthat had been decided at the service court level the previ-
ousyear. Whilethe CAAF affirmed the lower courts’ decisions
in some of these cases, there were those cases where the deci-
sion of the lower court was set aside. This article discusses
these decisions within the framework of the prerequisites of
military jurisdiction. The five necessary prerequisites of court-
martial jurisdiction are found in Rule for Courts-Martial
(RCM) 201(b): (1) the court-martial must be convened by a
proper official; (2) the military judge and members must be of

1. Brack’s Law DictionaRy 443 (5th ed., abr. 1983) [hereinafter BLAck's].

proper number and qualifications; (3) the charges must be
referred to the court-martial by competent authority; (4) there
must be jurisdiction over the accused; and (5) there must be
jurisdiction over the offense.* The decisions handed down this
past year address several of these elements. The first two parts
of this article will look at those decisions addressing properly
composed courts and properly referred charges. Thethird part
will review those decisions addressing personal jurisdiction.
Thefourth and fifth parts will discuss appellatejurisdiction and
recent legislation, respectively.

A Properly Composed Court-Martial:
Substantial Compliance

The second element needed to perfect court-martial jurisdic-
tion is a properly composed court. Rule for Courts-Martial
201(b)(2) requires that a court-martia be composed in accor-
dance with the rules addressing the right number and qualifica-
tions of the members and the military judge.® Article 16 of the
Uniform Code of Military Justice (UCMJ) allows for a court-
martial without any members (military judge aone),® while
Article 25, UCMJ, alows for enlisted members to serve on
courts-martial.” In 1997, the CAAF held in United States v.
Turner® that there was a violation of Article 16 where the
accused had not personally made the request for a military

2. See Mgjor Martin H. Sitler, The Court-Martial Cornerstone: Recent Devel opments in Jurisdiction, ArRmy Law., Apr. 2000, &t 2.

3. 18 U.S.C. §§ 3261-3267 (2000).

4. MaNUAL ForR CourTs-MARTIAL, UNITED STATES, R.C.M. 201(b)(1)-(5) (2000) [hereinafter MCM].

5. Id. R.C.M. 201(b)(2) (“The court-martiad must be composed in accordance with these rules with respect to number and qualifications of its personnel. As used
here * personnel’ includes only the military judge, the members, and the summary court-martia.”).

6. Article 16(1) statesthat a court-martial may consist of “only amilitary judge, if before the court is assembled the accused, k nowing the identity of the military
judge and after consultation with defense counsel, requests orally on the record or in writing a court composed only of a military judge and the military judge

approves” UCMJart. 16(1)(B) (2000) (emphasis added).

7. Article 25(c)(1) states:

Any enlisted member of an armed force on active duty is eligible to serve on general and special courts-martial for the trial of any enlisted
member . . . only if, before the conclusion of a session called by the military judge under section 839(a) of thistitle (artick 39(a)) prior to trial
or, in the absence of such a session, before the court is assembled for the trial of theaccused, the accused personally hasrequested orally on

therecord or inwriting that enlisted members serve on it.

UCMJ art. 25(c)(1) (emphasis added).

8. 47 M.J. 348 (1997). In Turner, the accused had been advised by the military judge of his choice of forum at arraignment. The accused’s defense counsel later
submitted awritten request for tria by military judge alone, and the defense counsel confirmed that request orally at tria inthe accused's presence. Id. at 349.
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judge alone either orally or in writing. However, the court
decided there had been substantial compliance with Article 16
and that the error did not materialy prejudice the substantial
rights of the accused. The court looked to the history behind
Article 16 and regarded the error as procedural and not jurisdic-
tional .°

In 1999, the Navy-Marine Corps Court of Criminal Appeals
(NMCCA) decided United States v. Townes, a case which
focused on Article 25.%° |n Townes, the military judge advised
the accused at theinitial Article 39(a) session of his right to be
tried by a court-martial composed of at least one-third enlisted
members.” The accused stated that he understood thisright. At
alater session, in the presence of the accused, the defense coun-
sel orally requested enlisted members to serve on the panel.'2
At no time did the accused personally request orally or in writ-
ing that enlisted members serve on the panel, as required by
Article 25.2®* On appeal, the accused challenged the jurisdiction
of the court. TheNMCCA ordered aDuBay hearing, at which
the accused testified that he “did not recall” if he desired to be
tried by enlisted members.”> Following the Dubay hearing, the
NMCCA found the military judge's failure to obtain from the
accused personally (either orally or in writing) his election of
enlisted members to be jurisdictional error. Relying on United
Sates v. Brandt,'® the court held that this election had to be
made per sonally by the accused; his counsel could not make the
election for him.*” In so holding, the court distinguished Article
25 (which uses the language “ personally”) from Article 16
(which omits the word “ personally”).2®

9. Id. at 350.

10. 50 M.J. 762 (N-M. Ct. Crim. App. 1999).
11. Id. at 763.

12. 1d.

13. Seesupranotes 6-7.

14. SeeUnited Statesv. Dubay, 37 C.M.R. 411 (C.M.A. 1967).
15. Townes, 50 M .J. at 764.

16. 20 M.J. 74 (C.M.A. 1985).

17. Townes, 50 M.J. at 765.

18. Seesupranote 6-7.

19. 52 M.J. 275 (2000).

20. |d. at 276.

21. 1d.

22. 1d. at 277.

23. |d. at 276.

24. United Statesv. Turner, 47 M.J. 348, 350 (1997); Townes, 52 M .J. at 277.

This past year the CAAF set aside the NMCCA decision in
Townes.”® The court reviewed the legidative history and found
that “both Article 16 and Article 25 require personal election by
the accused asto the forum,” thus making the NMCCA distinc-
tion immaterial. The CAAF aso held that the military judge
erred in not obtaining, on the record, the accused's personal
request for enlisted members.?® However, this error was not
deemed jurisdictional because there was sufficient indication
by the accused orally and on the record that he personally
requested enlisted members.22 The court held that there was
substantial compliance with Article 25 and, as in Turner, the
error did not materially prejudice the substantia rights of the
accused.?® With this decision, the “substantial compliance”
doctrine now extends to Article 25. It is worth noting that
although the trend is to treat failures to comply with the rules
regarding court-martial composition as technical errors and not
jurisdictional errors, in both Turner and Townes the CAAF
reminded judges of their duties to obtain personal election on
the record from accuseds.®

Properly Referred Charges

The third requirement for court-martial jurisdiction is that
“[elach charge before the court-martia must bereferred toit by
competent authority.”? Thisisusually not ajurisdictional ele-
ment that generates much litigation, but the Army Court of
Crimina Appeals (ACCA) recently addressed this requirement
in United Sates v. Pate.?* Specialist Pate had been originally
charged with violating Article 92(2), UCMJ, failure to obey a
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lawful order, but at trial he pled guilty by exceptions and sub-
stitutions to Article 92(3), UCMJ, negligent dereliction of
duty.?” His plea of guilty by exceptions and substitutions was
made pursuant to a pretrial agreement, which the convening
authority had not personally signed.?? Instead, both the offer
portion and the quantum portion of the pretrial agreement had
the word “accepted” circled and then a notation reading:
“VOCO to . .. Staff Judge Advocate, 15 Oct 98 0900 hrs.” %
Neither the military judge nor the counsel for either side com-
mented at trial on the lack of the convening authority’s signa-
ture®

One argument advanced on appeal by the accused was that
because the convening authority had not signed the pretrial
agreement, the offense of dereliction of duty was never referred
and, therefore, the court did not have jurisdiction over that
offense.® The ACCA disagreed, holding that the convening
authority could accept the pretrial agreement without signing it.
The court looked beyond the lack of the convening authority’s
signature. It found the pretrial agreement valid and held that
acceptance of the pretrial agreement constituted areferral of the
new offense, stating that “ the form of thereferra isnot jurisdic-
tional.”* The court referred to RCM 601(e), which provides
that areferral “shall be by the persona order of the convening
authority.”* The court stated that, “[t]he rule does not require

areferral to be in writing, nor does the rule require a signa-
ture.”3*

Unlike Turner and Townes, the court in Pate was not con-
tending with a technical departure from the rules; the rule was
found to have been satisfactorily met. However, the service
court’s decision seemsto be of the same essence asthe CAAF's
decisions in Turner and Townes. That is, when determining
jurisdictiona issues, it is not so much the technical adherence
to therule that matters, but rather, the pragmatic effect resulting
from application of the rule.®

Personal Jurisdiction: When Isa Dischar ge Effective?

Thefourth element of court-martial jurisdictionisthat “[t]he
accused must be a person subject to court-martial jurisdic-
tion.”% This element of jurisdiction, commonly referred to as
personal jurisdiction, requires that an accused occupy a status
as aperson subject to the UCMJat thetimeof trial .5 Generally,
this military status begins at enlistment and ends at discharge.®
A dischargeiscompleteupon: 1) addivery of avalid discharge
certificate; 2) a final accounting of pay; and 3) undergoing a
clearing process required under appropriate service regulations
to separate a servicemember from military service.** In 1999,
the service courts decided two cases that visited the issue of

25. MCM, supranote4, R.C.M. 201(b)(3). Thediscussion section of the rulerefersthe reader to R.C.M. 601, which provides for rules governing referral of charges.

Id. discussion.

26. 54 M.J. 501 (Army Ct. Crim. App. 2000).

27. 1d. at 503. Theaccused was entering Larson Barracks, in Kitzingen, Germany, and failed to stop for the gate guards. Theact of d riving through the gate after
being directed to stop was charged asaviolation of Article 92(2), failureto obey alawful order. Pursuant to apretrial agreement, the accused pled guilty by exceptions
and substitutions to a violation of Article 92(3), negligent dereliction of duty by failing to remain stopped at the gate untibhe was allowed to proceed. 1d.

28. Id.

29. ld. VOCO is commonly used shorthand that stands for “V ocal Communication.”

30. Id.

31. Id. A conveningauthority’sentry into apretrial agreement isthe functional equivalent of an order that the uncharged offenses in the pretrial agreement bereferred
to the court-martial for trial. United Statesv. Wilkins, 29 M.J. 421, 424 (C.M.A. 1990). The accused contended that the pretr ia agreement was never signed and,
therefore, the convening authority never properly referred that uncharged offense to trial. Pate, 54 M.J. at 504.

32. 1d.

33. MCM, supra note 4, R.C.M. 601(e)(1).

34. Pate, 54 M.J. at 504. The court stated that “if the convening authority issued an order—however informal, oral or written—that aclarge. . . be tried by the same
court-martial which ultimately entered the findings of guilty, then jurisdiction existed to enter findings on that charge.” 1d. (quoting Wilkins, 29 M.J. at 424).

35. Thisiscertainly not to say that practitioners can ignore the rules. Judges, counse, staff judge advocates, and convening authorities need to be mindful of and

follow the procedura requirements contained in the Rules for Courts-Martial.
36. MCM, supra note 4, R.C.M. 201(b)(4).
37. Seeid. R.C.M. 202(c) discussion.

38. Seeid. R.C.M. 202(a) discussion.

39. See10U.S.C. 88 1168-1169 (2000); United States v. Keels, 48 M.J. 431, 432 (1998); United States v. King, 27 M.J. 327, 329 (C.M.A. 1989).
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when a discharge becomes effective.*® Both cases were
affirmed by the CAAF this year and warrant some discussion.

In United States v. Melanson,* whether military jurisdiction
existed depended on the hour at which the discharge became
effective. On 10 May 1998, a noncommissioned officer (NCO)
had been badly assaulted outside a nightclub in Vilseck, Ger-
many, but was unable to identify his attackers.® While Military
Police Investigations (MPI) was investigating the case, the
accused was being administratively separated for drug use
under Department of the Army Regulation (AR) 635-200, para-
graph 14-12c.*® His separation orders reflected adischarge date
of 20 May.* He completed his administrative outprocessing on
19 May, received a copy of his DD Form 214 (Certificate of
Release or Discharge from Active Duty), and on 20 May at
0008 hours, he signed out of his unit and was escorted to a
nearby airport where he flew to Frankfurt.”® Meanwhile, later
on 20 May, two eyewitnesses identified the accused in a photo-
graphic lineup (on 20 May) as one of those who had assaulted
the NCO on 10 May. Based on this identification the company
commander directed military law enforcement to stop the
accused from boarding his flight in Frankfurt.* Later that day,
at 1800 hours, the brigade commander revoked the accused’s
administrative separation.*’

The ACCA looked at the three elements required to effectu-
ate adischarge and found that jurisdiction had not terminated®
The court stated that “for soldiers stationed overseas, the pro-
cess of separating from the Army includes compliance with all
treaty obligations.”* The North Atlantic Treaty Organization
status of forces agreement requires the United States to remove
service members from the host nation and return them to the
United States.>® The service court held that the accused was
required to be repatriated to the United States and was, there-
fore, still a member of the United States Army until that was
accomplished.®* The court aso agreed with the military judge’s
finding that copy 4 of the accused’s DD Form 214 did not equal
adischarge certificate and determined he had a so been unable
to satisfy the “delivery of adischarge” element.52 And while
the court found it unnecessary to address the “final accounting
of pay” element, it did mention in afootnote that “current tech-
nology and accounting practices may have changed the analysis
necessary for determining when a final accounting of pay has
occurred.”s®

Although the CAAF affirmed Melanson, it found a different
basisfor doing so. The court looked at AR 635-200, paragraph
1-31d, which states that “a discharge takes effect at ‘2400
[hours] on the date of notice of discharge to the soldier.’” %
Based on this regulation, the court held that an administrative
discharge is not effective until 2400 hourson the date of notice

40. United States v. Williams, 51 M.J. 592 (N-M. Ct. Crim. App. 1999); United States v. Meanson, 50 M.J. 641 (Army Ct. Crim. App. 1999). These cases were
discussed extensively in last year's jurisdiction article as service court decisions. See Sitler, supra note 2, at 4.

41. 53 M.J. 1 (2000).

42. Melanson, 50 M.J. & 642. The service court opinion provides greater detail and will be cited for purposes of laying out some of the facts of this case.

43. U.S. DeP'T oF ARMY, REG. 635-200, PERSONNEL SEPARATION: ENLISTED PERSONNEL, para. 14-12c (5 July 1984) (C14, 17 Oct. 1990), superseded by U.S. Der'T oF
ARrRMY, REG. 635-200, PERSONNEL SEPARATION: ENLISTED PERsONNEL (1 Nov. 2000).

44, Melanson, 50 M.J. at 643.

45. 1d. Hewas given copy 4, acourtesy copy, of his DD Form 214. The original discharge certificate, copy 1, wasto be mailed to the service member within five
days of the date of his discharge. Melanson, 53 M.J. at 3.

46. Mdanson, 50 M.J. at 643. The accused was making aconnecting flight in Frankfurtto Washington, D.C., and was taken into custody by Germ an polizei at the
request of the military police investigators. Id.

47. Melanson, 53 M .J. a 3.

48. Melanson, 50 M.J. a 644. The three elements being: (1) delivery of adischarge, (2) fina accounting of pay, and (3) undergoing the clearing process.

49. 1d.

50. Id. (citing Agreement Between the Parties to the North Atlantic Treaty Regarding the Status of Their Forces, June 19, 1951, 4 U.S.T. 1792, 199 U.N.T.S. 67
[hereinafter NATO SOFA]; Agreement to Supplement the Agreement between the Parties to the North Atlantic Treaty Regarding the Status of Their Forces with
respect to Foreign Forces stationed in the Federal Republic of Germany, Aug. 3, 1959, 14 U.ST. 531, 481 U.N.T.S. 262 [hereinaft er NATO SOFA Supplementary
Agreement]).

51. Id. Thus, the service court held that the accused failed to satisfy the element requiring completion of the clearing process.

52. 1d. at 645.

53. Id. at 645 n.6.

54. Melanson, 53 M.J. a 2 (quoting U.S. Der'T oF ARMY, ReG. 635-200, PERSONNEL SEPARATION: ENLISTED PERSONNEL, para. 1-31d (5 July 1984) (C15, 26 June 1996)).
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of discharge to the soldier, absent a clear showing of an intent
to discharge a service member at an earlier time® The military,
therefore, did not lose jurisdiction over the accused because the
discharge was withdrawn at 1800 hours, prior to the effective
time of the discharge—2400 hours. The “delivery of a valid
discharge” element was not satisfied, so the court declined to
decide whether the military judge and the service court were
correct in concluding that jurisdiction would have continued
based upon the issues of overseas clearance procedures and
accounting of pay.%®

A similar situation presented itself in United States v. WlI-
iams.>” In Wiliams, the accused was evaluated by a physica
evaluation board (PEB) due to a back injury and was deter-
mined to be unfit for duty.® On 18 December 1996, the accused
went home on terminal leave awaiting final disposition of his
medical discharge.®® Meanwhile an investigation into fraudu-
lent military identification cards had focused on the accused.®
On 15 January 1997, his command placed him on legal hold.
However, without the knowledge of the commander, the
accused’s previously prepared DD Form 214 was mailed to the
accused’s mother-in-law’s residence, arriving there on 16 Janu-
ary.®! The accused had also received his final pay and account-
ing by direct deposit on 15 January.5? He then received orders
dated 17 January 1997 terminating his previous PEB orders and

55. Id. at 4.

56. Id.

57. 53 M.J. 316 (2000).
58. Id. at 317.

59. Id.

directing him to return to duty. The accused reported for duty
on 22 January.®

On appeal, the accused argued that the legal hold was inef-
fectivesincehisDD Form 214 was effective on 15 January and,
therefore, he was aready discharged at the time the legal hold
was placed on him# The service court disagreed and held that
jurisdiction never terminated. 1t found that theeffectivetime of
the orders (as entered on his Separation/Travel Pay Certificate)
was 2359 hours.® The CAAF reviewed the case this year and
in ashort opinion found that the accused was indeed placed on
legal hold prior to “the expiration of the datethat constitute[d]
the effective date of the discharge.”® The CAAF agreed with
the service court that the discharge had been properly rescinded
thus maintaining persona jurisdiction over the accused.®”

The rule to be taken from the CAAF decisions in Melanson
and Williams seems to be a simple, and yet a very important
one—military jurisdiction remains up until the very moment,
even the very second, that a discharge becomes effective. And
the discharge does not become effective until the expiration of
the effective date.® So even if al three elements are satisfied,
as was the case in Williams, personal jurisdiction continues to
the very end.®® Inthe words of theimorta Yogi Berra: “Itain’t
over till it's over.”™

60. United Statesv. Williams, 51 M.J. 592, 594 (N-M. Ct. Crim App. 1999). The service court opinion provides additional detail and is cited for purposes of laying

out some of the facts of this case.

61. Id. The discharge dated annotated on the DD Form 214 was 15 January 1997. 1d.

62. Williams, 53 M.J. at 317.
63. Wiliams, 51 M.J. at 594.

64. 1d. at 595.

65. ld. The service court determined that the accused s discharge was to take effect on 15 January 1997 at 2359 hours based upon the e ntry appearing in the pay
information block of the accused’ s Separation/Travel Pay Certificate of 9 January 1997 which read: “SNM HAO EFF [service member home awaiting orderseffec-

tive] 1630/961218 - 2359/970115.” 1d. at n.3 (emphasis added).
66. Williams, 53 M.J. at 317.

67. Id.

68. The question of what time of day the discharge takes effect isnot anew one. See United Statesv. Self, 13 M.J. 132 (C.M.A. 1982); United States v. Smith, 4 M.J.
265 (C.M.A. 1978) (holding that the discharge became effective at 12:01 am., or one minute after midnight on the date specified on the self-executing orders); United
Statesv. Brown, 31 C.M.R. 279 (C.M.A. 1962) (holding that orders relieving the accused from active duty became effective the manent they were received by him).
Therule that a discharge is not effective until the end of the date specified may not apply in all situations.

69. It must still be remembered that the three elements necessary to effectuate adischarge operate under the assumption that the effective date on the DD Form 214

(or other orders stating the date of discharge) has arrived.
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Turning to another recent CAAF decision that addressed the
element of personal jurisdiction, United States v. Wilson™
examined the question of how a state discharge from the
National Guard affects federal jurisdiction. In Wilson, the
accused was a member of the California Air National Guard
(ANG) and was ordered to active duty on 21 July 1995 for a
period of ninety-eight days (27 July through 1 November).”
On 18 October he stole $320 from afellow airman and then on
19 October he left his unit without authority. He remained
absent without authority for over a year, until he was appre-
hended on 30 November 1996.”° Meanwhile, on 3 November
1995, during his unauthorized absence, the California ANG
issued an order extending his active duty orders, “by order of
the Secretary of the Air Force,” to 31 December 1995 (an addi-
tiona sixty days).” Sometimein May 1996, the ANG unit per-
sonnel clerk completed a DD Form 214 and mailed it to the
accused’s home of record, purportedly discharging the
accused.”

On appeal the accused argued lack of in personam jurisdic-
tion since he had already been given his DD Form 214. The
CAAF disagreed, holding that the discharge was invalid.”®
However, the court indicated that the validity of the discharge
was not the centra focusin the case. It found that the accused
was placed on active federal service for a period of 158 days
(including the extension) and that his unauthorized absence
suspended the terminal date of his orders.”” Until he completed
his term of federal service, he remained subject to military
jurisdiction. The state had no authority to unilaterally terminate

his period of federal service, so any actions to discharge the
accused by state officials did not affect his federal active duty
status.™

Wilson provides a helpful anaysis in determining when
court-martial jurisdiction exists over amember of the National
Guard. Thejurisdictiond relationship between the active com-
ponent, the reserve component, and the National Guard is con-
fusing for many and sometimes can be difficult to apply.
WIson emphasizes the distinction between state status and fed-
eral status, and the importance of understanding when federa
status begins and when federal status ends. Once an individual
is placed into federal status, they remain in federal status until
they complete their term of federal service.

The last case addressing persona jurisdiction in the past
year isUnited Satesv. Byrd.” This case focuses on the concept
of “continuing jurisdiction.” This is the concept that military
jurisdiction continues over an accused even after a valid dis-
charge, but appliesfor the limited purpose of executing the sen-
tence and completing appellate review of a case.® Over the
past three years there have been several cases that have helped
refine this concept.® Continuing jurisdiction starts after acon-
viction occurs, and continues through the entire appellate pro-
cess, notwithstanding an intervening administrative discharge
or even the execution of a punitive discharge.®2 But once the
appel late process is completed and the punitive discharge is
executed, does this not terminate military jurisdiction? This
was the question addressed in Byrd.

70. Yogi Berra, professional baseball manager, as 1973 manager of the New York Mets, quoted by William Safire, On Language, N.Y. Times, Feb. 15, 1987, at F8,

available at LEXIS, News, Mg or Newspapers File.
71. 53 M.J. 327 (2000).
72. 1d. at 330.

73. 1d. at 331

74. 1d. at 330. Altogether the accused had an active duty service obligation of 158 days.

75. 1d. at 331. Apparently, amaster sergeant took it upon himself to remove the accused from the unit rollsand then later prepare the separation orders, the DD Form
214 (checking the block providing for an “other than honorable” discharge), and the National Guard Bureau Form 22 (Report of Separation and Record of Service).
The court found the state discharge invalid. However, it would have found that military jurisdiction existed even if the statedischarge had beenvalid. Id. at 331-33.

76. 1d. at 333.

77. 1d. at 332.

78. 1d. at 333. The CAAF stated, “[t]he discharge documents issued by the California ANG had no effect on the authority of the federalgovernment to retain juris-
diction over appellant until he was relieved by federa authorities form his federal duties.” 1d.

79. 53 M.J. 35 (2000).

80. See Smith v. Vanderbush, 47 M.J. 56, 59 (1997).

81. Seegenerally Steele v. Van Riper, 50 M.J. 89 (1999); Willenbring v. Neurauter, 48 M.J. 152 (1998); Vanderbush, 47 M.J. a 56.

82. See Van Riper, 50 M.J. at 89 (an honorable discharge after a court-martial conviction does not affect the power of the convening authority or appellate courts to
act on the findings and sentence, however, it supersedes any adjudged punitive discharge); Vanderbush, 47 M.J. at 56 (the accused had been arraigned but was admin-
istratively discharged before trial; the CAAF refused to extend the concept of continuing jurisdiction to pretrial cases); see also United States v. Stockman, 50 M.J.
50 (1998); United States v. Engle, 28 M.J. 299 (1989) (execution of adischarge does not deprive the appellate court of jurisdidion to grant a petition for review).
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In Byrd, the NMCCA had affirmed the accused’s conviction
and sentence on 15 October 1996.% The accused did not peti-
tion CAAF for review until 22 January 1997. However, on 2
January 1997, the accused’s punitive discharge was ordered
executed pursuant to Article 71(c), UCMJ, and the accused was
issued his DD Form 214.8 The CAAF granted the petition on
10 June 1997 and, following oral argument, set aside the
NMCCA decision.® On remand to the service court, the gov-
ernment for the first time raised the fact that the punitive dis-
charge had already been executed.®® On 8 April 1999, the
NMCCA held that the executed discharge terminated jurisdic-
tion, stating that the accused’s untimely filing resulted in the
execution of his punitive discharge and the loss of his right to

appeal .87

The CAAF disagreed with the NMCCA, vacating the ser-
vicecourt’sdecisionon 17 May 2000. Thecourt held that juris-
diction till existed. The court found that the government had
failed to establish the untimeliness of the petition because there
was nothing in the record to clearly and properly indicate when
the sixty-day review clock actually started. The execution of
the discharge was premature and, therefore, the NMCCA erred
in concluding that the accused was properly discharged under
Article 71(c).%®

83. Byrd, 53 M.J. at 38.

84. Id. at 39. Article 71(c) providesin part:

More importantly, however, is the court's discussion of the
effect a properly executed discharge might have upon the juris-
diction of the court. 1t makestwo major points. First, the court
makes clear that the statute, Article 67, UCMJ, and the court
rule, Rule 19, Rules of Practice and Procedure for the CAAF#
which both provide for a sixty-day time limit to appea to the
CAAF, are not jurisdictional.®® Second, it stated that even a
proper execution of a punitive discharge under Article 71 does
not deprive the court of jurisdiction to grant a petition for
review.” Finally, the court concludeswith a significant discus-
sion of the certified question.®? The discussion leaves little
speculation as to whether the concept of continuing jurisdiction
extends beyond the execution of the punitive discharge. The
government acknowledged that the CAAF would have jurisdic-
tion when there is good cause for an untimely filing under the
All Writs Act.®® But does the court have actual jurisdiction
under direct review to hear such a case? Thisisthe only real
question remaining and the court declined to answer it for
now.%

To summarize, this case leaves the parameters of continuing
jurisdiction somewhat more defined. Vanderbush provides a
beginning—continuing jurisdiction starts when there is a con-
viction. And now Byrd provides an indication of where con-
tinuing jurisdiction might finally terminate—it continues
through the appellate process until judicia action is complete,

that part of the sentence extending to . . . a dishonorable or bad-conduct discharge may not be executed until there is afinal judgment as to the
legality of the proceedings. ... A judgment asto legality of the proceedings is final in such cases when review is complete d by a Court of
Criminal Appealsand -- (A) thetime for the accused to file a petition for review by the Court of Appealsfor the Armed Forces has expired

and the accused has not filed a timely petition for such reviewand the case is not otherwise under review by that Court.

UCMJart. 71(c)(1) (2000) (emphasis added). Article 67(b) provides the accused with sixty daysfrom the date on which theaccugd is actually notified of the service
court’s decision or the date the decision issent by certified mail to the accused (providing it was a so served on appellate defense counsel), whichever occurs earlier,

to file a petition for review. 1d. art. 67(b).

85. Byrd, 53 M.J. at 38. The CAAF was unaware that the punitive discharge had been executed.

86. Id. at 39.

87. United Statesv. Byrd, 50 M.J. 754, 758 (1999).

88. Byrd, 53 M.J. at 41. The sixty-day review clock starts with either actual service of notice to the accused or constructive service of notice to the accused. See
UCMJ art 67(b); see also discussion at supra note 84. There was no proof of actual service of notice and the CAAF found, with respect to constructive service, that
therecord failed to include “a number of basic documents that would have facilitated clear calculation of the beginning of thesixty-day period.” Byrd, 53 M.J. at 40.
89. UniTep StaTes CouRT OF APPEALS FOR THE ARMED FORCES, RULES oF PrRacTICE AND ProceDURE R. 19 (1999), available at http://www.armfor.uscourts.gov/Rules.pdf.

90. Byrd, 53 M.J. at 38. The court viewed the sixty-day time period as nonjurisdictional, emphasizing that procedural time frames may be waived in the interests of
justice. Id.

91. Id. The court stated: “We have emphasized that an untimely petition may be considered upon a showing of good cause for the late fling, even where a punitive
discharge already had been executed upon the running of the 60-day appeal.” 1d. (emphasis added). The court citesto United Sates v. Engle, 28 M.J. 299 (1989),
for this authority.

92. The question certified for appeal was: Whether proper execution of appellant’s punitive discharge in accordance with Article 71(c), UCMJ, made appellant's
case final under Article 76, UCMJ, and terminated military appellate court jurisdiction over the case. Byrd, 53 M.J. at 40 n.3.

93. 28 U.S.C. § 1651(a) (2000). For adiscussion of appellate jurisdiction and the All Writs Act see infra notes 97-137 and accompanying text.
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even if that means going beyond the execution of the punitive
discharge. When isjudicial action complete? That may be
when the sentence is executed, time has run on all appeals, and
good cause for alate filing cannot be shown.%

Appellate Jurisdiction:
The Aftermath of Clinton v. Goldsmith

The authority for appellate jurisdiction is derived generally
from one of two sources: direct review of cases pursuant to
Articles 62, 66, 67, 67a, and 69, UCMJ,* or collateral review
of issues under authority of the All Writs Act.%” Congress
enacted the All Writs Act in 1948 providing al federal appel-
late courts with authority to “issue all writs necessary or appro-
priate in aid of their respective jurisdictions.”® The Supreme
Court has determined that the All Writs Act applies to the mil-
itary appellate courts.® Under this Act, the military appellate
courts are able to grant relief within their respective jurisdic-
tions by way of extraordinary writ authority.’® However, writ
relief is viewed by appellate courts as a drastic remedy that
should be used sparingly and invoked only in truly extraordi-
nary situations.*®

94. Thecourt concluded as follows:

The scope of appellate jurisdiction would seem rather defin-
itive given these principles, and yet the decision by the
Supreme Court in Goldsmith has injected some uncertainty into
the parameters of appellate jurisdiction. Following a steady
expansion of involvement by way of the All Writs Act, the
CAAF wasfinally reigned in by the Supreme Court in 1991. In
Goldsmith, an Air Force major was convicted at court-martial
and sentenced to six years confinement, but no punitive dis-
charge.’® The Air Force proceeded to drop him from the rolls
pursuant to a recent statute authorizing such action in the case
of any officer who had been sentenced to more than six months
confinement.®® Goldsmith petitioned the military appellate
courts for extraordinary relief under the All Writs Act, chal-
lenging the Air Force's action as violating the Ex Post Facto
Clause of the Constitution.’** The CAAF granted his petition
and enjoined the government from dropping him from therolls.
The Supreme Court granted certiorari and reversed, finding that
the CAAF lacked jurisdiction.’® The Supreme Court held that
“the CAAF is not given authority, by the All Writs Act or oth-
erwise, to oversee all matters arguably related to military jus-
tice.”1% |t emphasized theimportant fact that the All Writs Act
does not enlarge a court’s jurisdiction, but rather, it authorizes
the use of extraordinary writs within the confines of itsexisting
jurisdiction.’” Looking to Article 67(c), UCMJ, for the limits

If, in the future, we receive a petition in which there is clear and unequivocal evidence of untimeliness, and the issue of good cause for alate
filing israised, we shall consider at that time whether it is appropriate to consider the case under the standards applicable t o direct review or

the standards applicable to collateral review.

Byrd, 53 M.J. at 41.

95. Itisworth noting that eventually, even continuing jurisdiction in the military must terminate. Although it is uncertain at what point that termination actually
occurs, the Supreme Court stated in Clinton v. Goldsmith, 526 U.S. 529, 536 (1999), that “there is no source of continuing jurisdiction for the CAAF over all actions

administering sentences that the CAAF at one time had the power to review.”

96. Article 62 addresses appeals by the government. Article 66 addresses appellate review by the service courts. Article 67 discusses appellate review by the CAAF.
Article 67a discusses review by the Supreme Court. Article 69 discusses review by the different services' judge advocates general.

97. 28U.SC. § 1651(a).

98. 1d. §1651(a). Thefour writs commonly used in the military courts are mandamus, prohibition, error coram nobis, and habeas corpus.

99. SeeNoyd v. Bond, 395 U.S. 683 (1969).

100. The All Writs Act does not create jurisdiction; rather, it provides the appellate court with the ability to grant extraordinary relief within the statutory jurisdiction
it already possesses. In addition to the actual jurisdiction that an appellate court has under Articles 66 and 67, UCMJ, the Al | Writs Act provides extraordinary writ
authority which enables the court to exerciseits ancillary, potential, or supervisory jurisdiction. See Dew v. United States, 48 M.J. 639, 645 (Army Ct. Crim. App.

1998). Ancillary jurisdictionis the authority to determine mattersincidental to the court’s exercise of its primary jurisdiction. BLack’s, supranote 1, at 45. Potential
jurisdiction is the authority to determine matters that may reach the actual jurisdiction of the court. Supervisory jurisdiction is the broad authority of a court to deter-
mine matters that fal within the supervisory function of administering military justice. See generally Dew, 48 M.J. at 645-50.

101. See United Statesv. Labella, 15 M.J. 228 (C.M.A. 1983); Unger v. Ziemniak, 27 M.J. 349 (C.M.A. 1989).

102. Clinton v. Goldsmith, 526 U.S. 529, 531 (1999).

103. Id. at 532.

104. Id. at 533. The Ex Post Facto Clauseisfound in Article I, Section 9 of the U.S. Constitution.

105. Goldsmith, 526 U.S. at 533.

106. Id. at 536.
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of that jurisdiction, the Supreme Court stated, “the CAAF has
the power to act ‘ only with respect to the findings and sentence
as approved by the [court-martial’s] convening authority and as
affirmed or set aside asincorrect in law by the Court of Crimi-
nal Appeals.”'® The issue in Goldsmith was not related to his
court-martial sentence, it was an administrative action separate
and apart from his court-martial.’® How has the Goldsmith
decision affected the use of the All Writs Act by the military
appellate courts? A discussion of several cases decided by the
military courts since Goldsmith may help answer this question.

One such case, United States v. Byrd, has aready been dis-
cussed at length in thisarticle™ As previously mentioned, the
CAAF determined that the execution of the punitive discharge
pursuant to Article 71, UCMJ, had been premature since the
accused's petition to the CAAF was considered timely. How-
ever, assuming a proper expiration of the sixty-day period in
which to petition for review, the execution of the punitive dis-
charge would have been valid.*" In such a post-punitive dis-
charge scenario, the CAAF said it would still have jurisdiction
but declined to address the issue of whether to exercise that
jurisdiction under direct review or with the aid of the All Writs
Act.2 This holding may need additional explaining in light of
the Supreme Court’s decision in Goldsmith, in which Justice
Souter wrote, “there is no source of continuing jurisdiction for
the CAAF over all actions administering sentences that the
CAAF at one time had the power to review.”*** The CAAF has
not yet conceded when the termination of appellate jurisdiction
occurs, but as already discussed, even under the All Writs Act,
it must eventually end.*

107. 1d. at 534.

108. Id.

109. Id. at 535.

110. See supra notes 79-94 and accompanying text.
111. 1d.

112. See supranote 94.

113. Goldsmith, 526 U.S. at 536.

114. See supra note 95 and accompanying text.

115. No. 00-8007/NA, 2000 CAAF LEXIS 321 (Mar. 16, 2000).

Two other casesinvolving the use of the All Writs Act since
the Goldsmith decision warrant brief discussion. The first is
United States v. King.'® King is an ongoing case that has
bounced between the convening authority, the NMCCA, and
the CAAF since 1999.'¢ The accused is facing espionage
charges involving classified materials. He was represented by
two military counsel and a civilian defense counsel, of which
only one military counsel had the security clearance necessary
to obtain access to relevant information.*” On 2 March 2000,
prior to the Article 32, UCMJ, pretrid investigation, the con-
vening authority imposed certain restrictions on the communi-
cations between the accused and his defense counsel to
“monitor the information disclosed and to ensure that no unau-
thorized disclosurestook place.” *® The accused petitioned the
NMCCA for extraordinary relief but, based on the holding in
Clinton v. Goldsmith, the court denied relief.*° On appeal of
the petition to the CAAF, the accused was granted a stay of the
Article 32 proceedings. In a concurring opinion, Judge Sulli-
van stated that the NMCCA “was clearly wrong in denying
relief under Clinton v. Goldsmith. They had power to issue
relief under the All Writs Act. Moreover, this Court clearly has
the power to supervise criminal proceedings under Article
32."120 The CAAF message to the NMCCA seems to be not to
apply Goldsmith too broadly.

The second case involving use of the All Writs Act, Ponder
v. Stone,*?* would indicate the NM CCA heard the message from
CAAF. In Ponder, the accused was charged with willfully dis-
obeying alawful order from a superior commissioned officer.?
He petitioned the NMCCA for extraordinary relief under the

116. The accused was placed in pretrial confinement on 29 October 1999 on suspicion of espionage. Charges were preferred on 5 November 1999. The CAAF
addressed issues between 16 March 2000 and 19 September 2000. The NMCCA addressed issues between 24 October 2000 and 26 January 2001. The caseisstill
in the early stages of criminal litigation. See King v. Ramos, No. NMCM 200001991 (N-M. Ct. Crim. App. Jan. 26, 2001) (unpublished).

117. 1d.

118. Id.

119. King, No. 00-8007/NA, 2000 CAAF LEXIS 321.
120. Id. (citations omitted).

121. 54 M.J. 613 (2000).
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All Writs Act alleging error by the military judgein aruling at
trial .’ The government argued that the NMCCA lacked juris-
diction to entertain the accused s petition. In relying on Gold-
smith, the government argued that the service court could “only
grant extraordinary relief on matters affecting the findings and
sentence of acourt-martial.”*** The NMCCA disagreed, stating
that such an interpretation of Goldsmith was overbroad. The
petitioninvolved ajudicial action, and it fell within thejurisdic-
tion the court was given to supervise and oversee actions of its
inferior courts.® Relying on the All Writs Act, the court held
that it could properly review the petition since it was a matter
in aid of itsjurisdiction.*?® There is no doubt the CAAF will
agree with this holding. One need only ook to the King case
for confirmation.

The last case addressing appellate jurisdiction is United
Satesv. Sanchez?” In Sanchez, the CAAF addressed an issue
regarding the Eighth Amendment to the United States Consti-
tution and Article 55, UCMJ. The accused was sentenced to
one-year confinement at the Naval Consolidated Brig Miramar,
during which time she was the subject of verbal sexua harass-
ment from military guards and other inmates.’?® After her
release from confinement, she claimed the harassment
amounted to cruel and unusual punishment, in violation of both
the Eighth Amendment and Article 55.22° The Air Force Court
of Criminal Appeals affirmed the findings and sentence and

122. Id. at 614. The accused refused to receive the anthrax vaccine.

held it was without jurisdiction to entertain the accused’s claim
for sentence relief because her claim was based upon “ post-trial
sexual harassment.”** The CAAF affirmed the findings and
sentence but disagreed on the lack of jurisdiction issue. Ina
concurring opinion, Judge Gierke wrote that “[b]y deciding the
merits of the issue, th[e] Court ha[d] sub silentio asserted its
jurisdiction.”*3! In distinguishing the case from Goldsmith, he
stated that the case wasin front of CAAF on direct review, and
did not involve the All Writs Act, because the issue fell under
Article 67.1%2 Similarly, Judge Sullivan viewed unlawful post-
trial punishment as “a matter of law related to ‘the review of
specified sentences imposed by courts-martial’ under Articles
66 and 67, UCMJ."*® |n his opinion, sexual harassment is not
alawful punishment under the UCMJ, was not adjudged at the
accused’'s court-martial, and is “unquestionably a matter of
codal concern.”**

Sanchez, easily distinguished from Goldsmith, reaffirmsthe
jurisdiction of the appellate courtsin casesinvolving matters of
military justice. Appellate jurisdiction does not extend just to
the adjudged sentence at a court-martial; even post-Goldsmith,
what may be arguably collateral in nature, may still be anissue
for the appellate courts.*® The trend from the cases cited above
seems clear. Following the scolding of the Supreme Court, and
in an abundance of caution, the service courts gave broad def-
erence to the Goldsmith decision.*®® The CAAF reviewed the

123. Id. The accused argued that the military judge prevented him from introducing evidence that the anthrax vaccine was being used by the military in an inconsistent
manner from that which the Food and Drug Administration intended. This, in turn, prevented him from presenting his affirmativedefense that the order was unlawful .
The military judge held that the legal authority on which the accused relied provided no individual legal rights enforceable at a court-martia. Id.

124. Id. at 615.

125. |d. at 615. The court stated, “[i]t would defy common sense, as well as a long-standing precedent of its own, if the Supreme Court truly intended to hold that
our superior Court—and, by extension, this court (] has no inherent authority to oversee the interlocutory actions of itsinferior courts.” 1d.

126. Id. at 616. It should be emphasized that the issue of jurisdiction is the first consideration in deciding whether to grant relief under the All Writs Act. Once
jurisdiction is established, the court can review a petition under the All Writs Act. However, the court must still decide whether relief is necessary or appropriate. See

supra notes 97-100 and accompanying text.
127. 53 M.J. 393 (2000).

128. Id. at 394.

129. |d. The accused was released from confinement on parole. |d. Article 55 provides, in part, “cruel or unusual punishment, may not be adjudged by a court-
martial or inflicted upon any person subject to this chapter.” UCMJart. 55 (2000).

130. Sanchez, 53 M.J. at 397.

131. 1d.

132. |d. Article 67 provides for appellate review by the CAAF. UCMJ art. 67.

133. Sanchez, 53 M.J. at 397 (Sullivan, J., dissenting).

134. 1d. at 398. Judge Sullivan quoted the following Goldsmith language as support: “It would presumably be an entirely different matter if a military authority
attempted to alter a judgment by revising acourt-martial finding and sentence to increase the punishment, contrary to specificprovisions of the UCMJ. ..." Clinton

v. Goldsmith, 526 U.S. 529, 536 (1999).

135. Seealso United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000) (holding that jurisdiction exists where the court-martial is not final and the accused
on direct appeal requests relief for cruel and unusua punishment that was not part of the adjudged and approved sentence)).
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cases and reestablished the scope of appellate jurisdiction.*
Whileit remainsto be seen if the Supreme Court disagrees with
the CAAF s application of its Goldsmith decision, that applica-
tion provides important insight to military practitioners at al
levels: actions of purely an administrative nature do not fall
within the jurisdiction of the military courts, but al criminal
matters are subject to consideration.

The Military Extraterritorial Jurisdiction Act of 2000

When looking at all the developments that have occurred in
the area of jurisdiction this past year, the MEJA has undoubt-
edly drawn the most attention, and yet it is probably the one
areathat raises more questions than answers. *

The MEJA was approved by Congress and signed into law
by the President on 22 November 2000. Its purposeisto close
ajurisdictional gap that has existed for some time. Civilians
accompanying the military overseas are not subject to military
jurisdiction unless during time of war.** Further, most federal
criminal statutes do not apply outside theterritory of the United
States or the special maritime and territorial jurisdiction of the
United States.*** Therefore, civilians who committed crimes

overseas could only be subjected to prosecution by the nation
where the crime occurred. The problem ariseswhen the foreign
country declined to prosecute. The MEJA now expands the
federal jurisdiction of the United States over civilians accompa-
nying the military overseas.!#2

Who does the Act cover? The Act extends extraterritoria
federal jurisdiction over civilians (except nationals or residents
of the host nation) accompanying the U.S. Armed Forces or
employed by the U.S. Armed Forces.** Thislanguage “accom-
panying the force” and “employed by the force” includes
employees of the Department of Defense (including nonappro-
priated fund instrumentalities), contractors, subcontractors,
employees of contractors or subcontractors, and any dependent
of amilitary member or any dependent of one of the above.**
It also extends federal jurisdiction to military members who
have been discharged after commission of acovered offense.'*

What does the Act cover? The Act applies to felony level
offenses (punishable by more than one year in prison) that
would apply under federal law if the offense had been commit-
ted within the “special maritime and territorial jurisdiction of
the United States.”46 One limitation to prosecution under this
Actisif aforeign government, in accordance with jurisdiction

136. See United Statesv. King, No. 00-8007/NA, 2000 CAAF LEXIS 321 (Mar. 16, 2000); Sanchez, 53 M.J. 393.

137. See Ponder v. Stone, 54 M.J. 613 (2000); Kinsch, 54 M .J. at 641.

138. 18 U.S.C. 88 3261-3267 (2000).

139. See Captain Glenn R. Schmitt, The Military Extraterritorial Jurisdiction Act: The Continuing Problem of Criminal Jurisdiction over Civilians Accompanying
the Armed Forces Abroad - Problem Solved?, Army Law, Dec. 2000, at 1, for amore thorough discussion of the Act.

140. See UCMJ art. 2(a)(10)-(11); see also Reid v. Covert, 354 U.S. 1 (1957); Toth v. Quarles, 350 U.S. 11 (1955).

141. Inorder to apply outside the United States, the federal statute must have extraterritorial jurisdiction. Examples of such statutesinclude: 18 U.S.C. § 32 (destruc-
tion of aircraft); id. § 112 (violence against international ly protected person); id. § 175 (prohibition against biologica weapons); id. § 351 (congressional, cabinet, and
supreme court assassination, kidnapping, and assault); id. 8§ 793 (espionage); id. § 878 (threats, and other offenses, against internationally protected persons); id. 8§
1116 (murder or manslaughter of foreign official, official guests, or internationally protected persons); id. § 1119 (murder of U.S. national by other U.S. national); id.
§ 1203 (hostage taking); id. § 1512 (tampering with a witness, victim, or an informant); id. § 1751 (presidential and presidential staff assassination, kidnapping or
assault); id. § 1001 (false and fraudulent statements); id. § 1956 (money laundering); id. 8 2331 (extraterritorid jurisdiction over terrorist acts abroad against U.S.
nationals); id. 8§ 2401 (war crimes); id. § 46502 (aircraft piracy). Some federal statutes have inferred extraterritorial jurisdiction. See, e.g., id. § 286 (conspiracy to
defraud the government); id. § 287 (false, fictitious, or fraudulent claim against U.S.); id. § 844(f) (damage to government property); 21 U.S.C. §§ 841, 952, 960
(2000) (drug offenses).

142. The Act does not expand miilitary jurisdiction over civilians.
143. 18 U.S.C. § 3261(a).

144. 1d. § 3267.

145. Id. § 3261(d).

146. 1d. § 3261(a). “Specia maritime and territorial jurisdiction of the United States” is defined in 18 U.S.C. § 7(3). It may betha t any conduct that would be a
federal crime regardless of where the conduct takes place in the United States, is covered. See Schmitt, supra note 139, a 3. Schmitt refers to the House Report for
this conclusion; however, the languagein the Act specifically states “if the conduct had been engaged in within the special martime and territorial jurisdiction of the
United States.” 18 U.S.C. § 3261(a). Statutes applicableto the “special maritime and territorial jurisdiction of the United Sates” include: 15 U.S.C. 88§ 1243, 1245
(2000) (manufacture, sale or possession of certain knives); 18 U.S.C. § 13 (Assimilative Crime Act, making state crimes federaloffenses); id. § 81 (arson); id. § 113
(assault); id. § 114 (maiming); id. § 661 (theft); id. § 662 (receiving stolen property); id. 8 831 (transactions involving nuclear materias); id. § 1025 (fraud on high
seas); id. 88 1111-1113 (homicides); id. § 1201 (kidnapping); id. § 1363 (damage to real property); id. § 1460 (obscene matter); id. § 1957 (racketeering activities);
id. 8 2111 (robbery); id. § 2119 (carjacking); id. §8 2241-2244, 2252, 2252A (sex abuse); id. § 2261A (stalking); id. § 2318 (trafficking in certain counterfeited doc-
uments); id. § 2332b (certain terrorist acts); id. 8§ 2422-2423 (coercion/enticement/transport of minor for sex).
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recognized by the United States, has prosecuted or is prosecut-
ing the person. Before the United States can prosecute the per-
son for the same offense, there must be approval by the United
States Attorney General or Deputy Attorney General.4
Another limitation has to do with service members. Military
members subject to the UCM Jwill not be prosecuted under this
Act, unlessthe member ceasesto be subject to the UCM J, or the
indictment or information charges that the member committed
the offense with one or more other defendants, at least one of
whom is not subject to the UCM J.24

How doesit work? Basically, afederal magistrate judge will
conduct an initial appearance proceeding, which may becarried
out by telephone or other voice communication meansto deter-
mineif there is probable cause to believe a crime was commit-
ted and that the person committed it.2* The federal magistrate
judge will also determine the conditions of release if govern-
ment counsel does not make a motion seeking pretrial deten-
tion.™ If pretrial detention is an issue, the federal magistrate
judge will also conduct any detention hearing required under
federal law, which at the request of the person may be carried
out overseas by tel ephonic means, and may include any counsel
representing the person.s

How will this affect the military? This Act directly involves
the military in two general areas. First, the Act (depending on
implementing legislation) could authorize al DOD law
enforcement personnel to arrest (based upon probabl e cause of
commission of an offense covered by this Act) any persons to
which this Act applies.* And second, the Act entitlesthe per-
son to representation by ajudge advocate at the initial proceed-
ing conducted outside the United States, if the federal
magistrate judge so determines.’® The Secretary of Defense,
after consultation with the Secretary of State and Attorney Gen-

147. 18 U.S.C. § 3261(b).
148. 1d. § 3261(d).

149. Id. § 3265(a).

150. Id.

151. Id. § 3265(h).

eral, isresponsible for prescribing regulations governing appre-
hension, detention, delivery and removal of persons to the
u.s

Until theimplementing regulations arein effect, many ques-
tionsremain to be answered. What time constraints will apply?
How familiar with the Federal Rules will the judge advocates
involved need to be? Where are arrested civilians to be turned
over? Who pays for the costs associated with the processing
and transportation of arrested civlians? Now that the Actisin
effect, what happens if it is needed before the implementing
regulationsarein place? What about offenses that occur before
the effective date of the Act?*> Even after the regulations are
in place there will undoubtedly be questions. Does the Act
apply to retirees and reservists when they commit an offense
whilein amilitary status but leave that status before apprehen-
sion?% What happensif the conduct is not a violation of fed-
eral law within the special maritime and territorial jurisdiction
of the United States, but till violates some other federal law?’

Conclusion

This past year may not have been “the year of jurisdiction.”
However, several significant decisions were handed down, the
aftershocks of Goldsmith reverberated through the appellate
courts, and the MEJA was signed into law. Allinall, it was an
exciting timeinthe areaof jurisdiction. But thereremain ques-
tions still unanswered, and the jurisdictional landscape in the
military continues to change, abeit slowly. With the imple-
menting regulations for the MEJA to look forward to, this next
year promisesto be another exciting one. . . and just may be one
that becomes known as “The Year of Jurisdiction.”

152. |d. 8 3262. The person arrested would then be turned over “as soon as practicable’ to United States civilian law enforcement offigas. 1d.

153. 1d. § 3265(c).

154. 1d. § 3266. The regulations will not take effect until ninety days after a report containing such regulations, to be uniform throighout the DOD, are submitted to
Senate and House Judiciary Committees. 1d.

155. Atleast one Federal Circuit Court of Appedl s has held that military bases and leased housing overseas fall s within the specid maritime and territorial jurisdiction
of the United States and finds the federal government has jurisdiction. See United Statesv. Corey, 232 F. 3d 1166 (9th Cir. 2000). But see United Statesv. Gatlin,
216 F. 3d 207 (2d Cir. 2000) (holding that military installation overseas did not fall within the special maritime and territorial jurisdiction of the United States). The
MEJA renders thisissue immaterial in the future.

156. Theplainlanguage of the Act seemsto leave room for the argument that a reservist or retiree would have to beinvoluntarilyrecalled to active duty under Article
2(d)(2), UCMJ, and could not be prosecuted under the Act. Seeid. § 3261(d). However, another interpretation is that the Act allows the government to prosecute a
reservist in federa court without having to go through the recall process. See Schmitt, supra note 139, &t 4.

157. See supranote 146 and accompanying text.
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Hunting for Snarks. Recent Developmentsin the Pretrial Arena

Lieutenant Colonel John P. Saunders
Professor and Vice-Chair Criminal Law Department
The Judge Advocate General’'s School, U.S. Army
Charlottesville, Virginia

Thisisthe dead land

Thisisthe cactusland

Here the stone images

Areraised, here they receive

The supplication of a dead man’s hand
Under the twinkle of a fading star.*

To love is to suffer. To avoid suffering, one
must not love. But then, one suffersfrom not
loving. Therefore, to love is to suffer, not to
love is to suffer, to suffer is to suffer. To be
happy isto love. To be happy, then, is to suf-
fer, but suffering makes one unhappy. There-
fore, to be happy, one must love, or love to
suffer, or suffer from too much happiness.?

It was in order to accustom us to the legiti-
macy of pain that Nietzsche spent so much
time talking about mountains.?

Introduction
Thetitle of this article refersto the Snark, amythical animal

mentioned in Lewis Carroll’s epic poem, The Hunting of the
Snark.* The poem describes the hunting of this beast, although

it never actually describes the beast itself. The poem has been
construed to mean many things, and has been described as “a
poem about being and non-being, an existential poem, a poem
of existential agony.”® Of his own words, Lewis Carroll said,
“words mean more than we mean to express when we use them:
so awhole book ought to mean agreat deal more than thewriter
meant.”® Applying this tenet to areview of recent cases from
the Court of Appealsfor the Armed Forces (CAAF), we can see
that the business of assessing the significance of a case, and try-
ing to identify it within the rather fanciful context of a “trend”
or “development,” is endlessly fascinating, occasionaly pain-
ful, and unfailingly subjective.

The Convening Authority

To begin at the beginning, so to speak, we must look to the
evolving way in which the CAAF treats the convening author-
ity, particularly on the issue of convening authority disqualifi-
cation.

Congress, in passing the Military Justice Act,” made it clear
that convening authorities who are involved in the prosecution
function of particular cases become disqualified, that is, that
they lose their right to be convening authorities.®  Thus, where
aconvening authority issaid to become an “ accuser,” aconven-
ing authority may not refer a case to trial by special or genera
court-martial but must forward the case to asuperior authority.®

1. T.S.Evior, THE WasTe LAaND AnD OTHER Poems 62 (Helen Vendler ed., 1998) (1936).

2. Love anp DeaTH (MGM 1975).

3. ALaIN DE BotToN, THE CoNSOLATIONS OF PHILosorHY 217 (2000).

4. Lewis CaRRoLL, THE HUNTING OF THE SNARK 28 (Martin Gardiner ed., 1995).
5. Id. at 22.

6. Id.

7. Actof Aug. 10, 1956, ch. 1041, § 1, 70A Stat. 44 (enacting Title 10, United States Code). This provision tracesits origin bac k to 1830, when Congress enacted

legislation to bar a convening authority from “selecting thecourt . . . and.

. passing upon the proceedings of such trial .

. where, by reason of having preferred the

charge or undertaken personally to pursue it, he might be biased agal nst the accused.” United States v. Gordon, 2 C.M .R. 161,164 (C.M.A. 1952) (quoting WiLLIAM

WINTHROP, MILITARY LAW AND PRECEDENTS 61 (2d ed. 1920)).

8. The Uniform Code of Military Justice (UCMJ) effectively prohibits a general or specia court-martial convening authority from convening a court if heis an
“accuser.” UCMJ arts. 22(b), 23(b) (2000). In such cases, “the court shal be convened by superior competent authority.” 1d. Article 1(9), UCMJ states that an
“accuser” is“aperson who signs and swears to charges, any person who directsthat charges nominally be signed and sworn to byanother, and any other person who

has an interest other than an official interest in the prosecution of the accused.”

9. MaNuAL For CourTs-MARTIAL, UNITED StaTES, R.C.M. 601(C) (2000) [hereinafter MCM]. See alsoid. R.C.M. 504(c)(2) (“When acommander who would other-
wise convene a general or special court-martial isdisqualified in a case, the charges shall be forwarded to a superior competert authority for disposition.”).
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Over the years, the CAAF and the service courts of appea's
have wrestled with the issue of when a convening authority
becomes an accuser and when heisdisqualified from serving as
the convening authority for aparticular case. The Court of Mil-
itary Appeals (CMA) initially appeared to take a hard line,
declaring that anyone with an other than official interest in the
case was prohibited from making decisions regarding the
case.’® The CMA held that “the right to an impartial review is
an important right which must be recognized in the military
judicial system and an accused is entitled to have the record
reviewed and the limits of his sentencefixed by onewho isfree
from any connection with the controversy.” **

The debate over how much involvement the convening
authority may havein a particular case before heis declared an
accuser continues today. Indeed, many years after Gordon, in
United States v. Nix,*? the CAAF reinforced the notion that an
accused is entitled to have his case considered by an impartial
convening authority when it remanded the case for a hearing on
the extent to which the accused spersonal contact with the con-
vening authority’s fiancée may have affected the referral of
charges.

Nevertheless, the yearsfollowing Gordon have been marked
by an apparent willingness by the CAAF and the service courts
to broaden the scope of what is acceptable “official” behavior
by convening authorities. While still accepting that a conven-
ing authority should not have a persona interest in a particular
case, the courts have found convening authorities sufficiently
impartial to convene courts-martial where, for example: acon-
vening authority had behaved in a manner that suggested his
mind was made up;*® and a convening authority threatened to
“burn” the accused if he refused to enter into a pretria agree-
ment (PTA).* The courts have further found that a convening
authority’s “misguided zea” in prosecuting the accused is not
enough, by itself, to disqualify him.™> Thus, the extent to which

the convening authority’s involvement in a case will cross the
line from official action to personal disqualification remains a
case-by-case determination, and the issue continues to be liti-
gated in our case law.

The courts have largely settled the issue of whether a con-
vening authority isdisqualified if heisavictimin the case (ala
Gordon).*®* They continue to be confronted, however, by the
claim that a convening authority whose orders are violated is a
victim and therefore disqualified. The scenario is fairly pre-
dictable: A convening authority, acting in his capacity as a
commander, issues an order to a soldier which the soldier vio-
lates. The issue arises whether the convening authority has
become a victim and thus has other than an official interest in
the case and is, therefore, precluded from acting.

This was essentially the situation in United States v.
Byers.'” In Byers, the accused engaged in some misconduct
and, per the terms of alocal regulation, a written order was
issued revoking his privilege to drive on post for two years.
The order was signed “For the Commander” and communi-
cated to him by a member of the staff judge advocate s (SJA’S)
office. Hewaslater caught violating this proscription. Charges
were preferred, and the accused was convicted of willfully dis-
obeying the order in violation of Article 90, UCMJ, along with
other unrelated drug offenses.®® On appeal, the Army court
found that the convening authority had not referred the case
based on an improper motive, but stated: “We are convinced,
however, that an officer who seeksto enforce his own order by
convening acourt-martia for an offense charged under Article
90, UCMJ, is so closely connected to the offense that areason-
able person could concludethat he has a personal interest in the
matter.”*® The Army court found that the convening authority’s
attempt to convene the court was without force and effect.

10. Gordon, 2 C.M.R. at 161 (convening authority whose house the accused was charged with attempting to burglarize, although that charge was later dismissed, was
disgualified from convening the court that tried the accused). Personal interests rel ate to matters aff ecting the convening authority’ sego, family, and personal property.

United States v. Voorhees, 50 M.J. 494 (1999).

11. Gordon, 2 C.M.R. at 168 (emphasis added).

12. 40M.J.6 (C.M.A. 1994).

13. United States v. Wojciechowski, 19 M.J. 577 (N.M.C.M.R. 1984).

14. Voorhees, 50 M.J. at 498.

15. United States v. Thomas, 22 M.J. 388 (C.M.A. 1986) (convening authority’ scomments to subordinates in which he appeared to discairage members of the com-
mand from testifying on behalf of soldiers constituted command influence, but despite his “misguided zeal” the convening authori ty’s initial interest in the various
prosecutions was official, rather than persona); see also United States v. Jackson, 3 M.J. 153, 154 (C.M.A. 1977) (convening authority’ sangry outburst indicated an

other than official interest in the case that disqualified him).

16. Seesupranote 10.

17. 34 M.J. 923 (A.C.MR. 1992), vacated and remanded by37 M.J. 73 (C.M.A. 1992).

18. United Statesv. Byers, 40 M.J. 321, 322 (C.M.A. 1994).

19. Byers 34 M.J. at 924.
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The CMA, disagreeing that the convening authority' s status
as an accuser constituted jurisdictional error, overturned the
Army court and remanded the case.® In a subsequent unpub-
lished opinion, the Army court upheld the findings and sen-
tence against the accused.?! On appeal, again to the CMA, the
accused argued that since the CMA had determined that the
commander did not have sufficient personal involvement in the
case to become an accuser, his order was not a personal one and
the violation should not have been charged under Article 90,
UCMJ. Rather, the order should have been charged under Arti-
cle92, UCMJ.2

The CMA agreed with the accused’ stheory on appeal .= The
convening authority had done nothing “to lift his routine order
“above the common ruck’ to make disobeying it properly pun-
ishable under Article 90, UCMJ.”"# The order was a “routine
administrative sanction for a traffic offense” and “issued by a
staff officer on behalf” of the convening authority®® The CMA
reversed that portion of the Army court decision that
“affirm[ed] findings of guilty of an offense greater than avio-
lation of Article 92(2),” and remanded for reassessment of the
sentence.?

The Byers series of cases left practitioners with the impres-
sion that there was a symmetry between a violation of orders
and accuser status: The convening authority whose order has
been violated would not be an accuser unless the order was
charged as a violation of a personal order under Article 90,
UCMJ, rather than aroutine order or regulation charged under
Article 92, UCMJ.#

20. United Statesv. Byers, 37 M.J. 73 (C.M.A. 1992) (summary disposition).

21. SeeByers 40 M.J. at 322.

This past term the CAAF dispelled this suggestion in United
Satesv. Tittel.® Specialist Third Class Tittel, while assigned in
Japan, was convicted of shoplifting and several other offenses
and processed for administrative elimination. The day before
he was to be discharged, he was again caught shoplifting from
the post exchange (PX). At thistime, the Commanding Officer,
Fleet Activities, the special court-martial convening authority
(SPCMCA), issued an order barring the accused from entering
any Navy PX. The accused then violated that order by entering
aPX. The accused pleaded guilty to larceny and to violation of
a lawful order under Article 90, UCMJ. The SPCMCA
approved the sentence.?

On appeal, the accused argued that the convening authority,
who must be neutral, cannot be where he is the victim of the
willful disobedience of his personal order. Here, the convening
authority’s personal directive to the accused was violated, and
this made the convening authority a victim in the case, which
gave him more than an official interest inthe case. The CAAF
disagreed, quoting at length from the Navy Court of Criminal
Appeals’ analysisin which the Navy court found no evidence
that the SPCM CA had become “personally involved” with the
accused to such an extent that he became an accuser.® Further,
even assuming arguendo that he had become an accuser, his
failureto forward the case to a higher authority was anon-juris-
dictional error that waswaived by the accused. Considering the
serious nature of the chargesin this case, the Navy court found
“it unlikely that any competent authority would not have
referred this case to” a speciad court-martial. Thus, there was
no fair risk of prejudice to the accused from the error 3

22. Attrial the military judgefound that the convening authority was not personally involved in the case because the order suspendng the accused’ s driving privileges
was issued to the accused through the SJA office, per alocal regulation, and there was no evidence the convening authority evenknew of the issuance of the order or

of thedriving infraction. Id. at 322.

23. The CMA did not addressthe accuser issue specifically because the accused did not challenge the military judge’ s findings inthat regard during the later appeal .

Id. at 323 n.3.

24. 1d. at 323.

25. Id.

26. 1d. at 324.

27. Cf.id. at 323 (“Article 90 contemplates a persona order ‘directed specifically to the subordinate.’” (citations omitted));see also United States v. Shiner, 40 M.J.
155 (C.M.A. 1994) (stating that the court was unableto determine on the sparse record whether ship’s commander who gavethe acaised aliberty-risk order prohibiting
him from leaving the ship, became an accuser when the accused was later charged with violating that order); United States v. Cox, 37 M.J. 543 (N.M.C.M.R. 1993)
(imposition of pretrial restriction isan “official act” which does not connect the convening authority so closely with the offense that a reasonable person would con-

clude he had anything other than an official interest in the matter).
28. 53 M.J. 313 (2000).

29. Id. at 313-14.

30. Id. at 314.

3L Id.
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Concurring in the result, Judge Effron and Judge Sullivan
were troubled with the suggestion that the issue of the conven-
ing authority’s status as an accuser could be passively waived,
and would have required instead a knowing and intelligent
waiver.®? They agreed, however, that the record did not estab-
lish that the SPCMCA became an accuser. The order that the
accused disobeyed “was aroutine, administrative type of order
that virtually automatically flowed from the fact of appellant’s
arrest for shoplifting.”%

While the reviewing courts seemed satisfied that the SPC-
MCA was acting in a sufficiently official capacity, the case
should arouse concern. Had the charges been contested, the
convening authority could, conceivably, have been called to
testify against the accused.* The convening authority may
have been the best witness on the issue of the terms of the order
heissued to the accused. Further, the accused was charged with
aviolation of Article 90, UCMJ, suggesting that the order was
one more personal to the accused than aroutine issuance. The
finding that the convening authority was not an accuser seem-
ingly putsto rest theimpression left by the Byers cases: That a
convening authority whose personal order is violated may yet
remain sufficiently impartial to convene the court so long as
that order has an appropriately routine quality to it. Perhaps
equally significant is the emergence of a notion of prejudice
precluded: evenif the convening authority was an accuser, the
accused could not be found to have suffered prejudice because
any reasonable convening authority would have referred the
caseto trial.® It might not be too much of a stretch to say that
the CAAF issignaling that the door of appellaterelief isclosing
on the issue of convening authority disgualification.

At the very least, Tittel is a potent reminder for defense
counsel that issues such as the convening authority’ simpartial-
ity and possible disgualification will not fare well when raised
and litigated for the first time on appeal.*® As for government
representatives, SJAs and military justice managers must
remain vigilant to ensure that their convening authorities do not
stray over the linethat separates officia from personal involve-

32. Id. at 315 (Effron, J., and Sullivan, J., concurring).

33 1d

ment. Indeed, it may enhance the integrity of the system for
local SJA'sto impose a more demanding standard than the one
used by the courts. One can only specul ate about the potential

impact on panel members (hand-picked, after al, by the con-
vening authority to sit asfinders of fact) of seeing the conven-
ing authority’s name in a specification all eging disobedience of
an order.

The issue of the forwarding commander’s disqudification
wasraised in another case thisterm, thistime from the opposite
side, with the defense claiming prejudice where the forwarding
commander failed to make a recommendation. The case was
United Satesv. Norfleet,¥ and it is acase that isinstructive on
many levels, perhaps primarily because it highlights differ-
ences in the way the Army and the Air Force configure their
legal personnel (and the ramifications that can flow from that
configuration). In the Army, attorneys and legal specialists are
generally assigned to the organization to which they provide
support. Thus, for example, trial counsel and legal specialists
supporting the 1st Infantry Division in Europe are, generaly,
assigned to the 1st Infantry Division for administrative support,
for disciplinary matters, for everything. In contrast, judge
advocates assigned to the Trial Defense Service (TDS) typi-
cally report directly to TDS and, although they may be attached
for support purposesto aloca unit, they remain for virtualy all
purposes assigned to the TDS headquarters in Virginia® The
TDS legal specialists, however, remain assigned to local units,
and arerarely, if ever, assigned directly to TDS.

Inthe Air Forcethestructureisslightly different, as staff ser-
geant (SSgt) (E5) Norfleet learned during the processing of her
court-martial. She was a paralegal who worked for the Area
Defense Counsel Office at RAF Lakenheath, England. Shewas
assigned for administrative purposes (to include UCMJ mat-
ters) to the Air Force Legal Services Agency (AFLSA), based
at Bolling Air Force Base, Washington, D.C. The AFLSA, in
turn, fell under the 11th Wing, for UCMJ purposes, and the
Commander, 11th Wing, was the convening authority for
courts-martial involving AFLSA personnel.® This was the

34. The order was communicated to the accused by a written Class C liberty risk order personally signed by the SPCMCA. United Statesv. Tittel, No. NMCM 97
01224, 1999 CCA LEXIS 39 (N-M. Ct. Crim. App. 18 Feb. 1999).

35. Tittel, 53 M.J. at 314 (“[W]efind it unlikely that any competent authority would not have referred this case to a special court-marti al.” (citations omitted)); see
also United States v. Kroop, 34 M.J. 628 (A.F.C.M.R. 1992) (stating that the court can examinethe advice of the staff judge advocate under Article 34 to determine
whether the evidence warranted trial by court-martial and, if it did, conclude that the case would have been referred to trial by any convening authority, regardless of
any psychological baggage), aff’d 36 M.J. 470 (C.M.A. 1993).

36. Cf. United States v. Voorhees, 50 M.J. 494 (1999) (stating that the accused waived issue of whether commander who threatened to “turn” him if he did not sign
pretrial agreement (PTA) thereby became an accuser).

37. 53 M.J. 262 (2000).

38. See U.S. DeP' T oF ARMY, REG. 27-10, LEGAL SERVICES: MILITARY JUsTICE, para. 6-3 (20 Aug. 99) (placing TDS under U.S. Army Legal Services Agency), para
6-4 (requiring local SJA offices to provide clerical support), para. 6-8(b) (requiring TDS counsel to wear distinctive insignia).

39. Norfleet, 53 M.J. at 263.
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chain through which SSgt Norfleet’s court-martial charges
were forwarded after her urine sample tested positive for mari-
juana. A chargewas preferred and forwarded through the Com-

mander, AFLSA. The AFLSA commander did not render a
recommendation, noting that SSgt Norfleet’s duty performance
was “excellent,” but that it was"inappropriate” for him to make
a recommendation as to disposition. The 11th Wing Com-
mander then referred the case to a special court-martial. At
the outset of the proceedings, the defense requested that the
military judge recuse himself under RCM 902(a),** arguing that
the defense intended to call into question the processing of the
accused’s court-martial case by the military judge’ssuperiors at
AFLSA. In particular, the defense noted that the AFLSA com-
mander had, presumably, written a recommendation concern-

ing the accused's request for discharge in lieu of court-martial.

Further, the defense pointed out that the Commander, AFLSA,

had violated his responsibility under the MCM to render arec-

ommendation in the case.*? Finaly, the defense concluded, the
AFLSA commanders actions constituted an abuse of discre-

tion because they failed in their obligations as SSgt Norfleet's
commanders.®

While the military judge acknowledged that the Com-
mander, AFLSA reviewed his officer efficiency reports, he
noted that he was required by oath to render justiceimpartially,
and that he had never received any criticism of hisrulings from
his commanders. He then reviewed the actions of the superior
commanders, noting that the act of forwarding the charges and
disapproving the request for discharge in lieu of court-martia
did not represent a conclusion that the accused was guilty but
“rather an expression that that the issue should be resolved by a
court.” 4 Stating that he felt absolutely no pressure to resolve
the case in amanner inconsistent with his understanding of the
law or his conscience, the military judge denied the motion.*

40. 1d. at 264-65.

The CAAF agreed that the presence of the military judge’s
superiors in the convening authority’s chain of command did
not require the military judge's recusal under RCM 902. The
CAAF reviewed the evolution of the position of military judge,
and wrote that Congress “established the position of military
judge within the context of the military establishment, rather
than as a separate entity.” “ Thus, military judges are subject to
the same personnel practices that apply to military officersin
general. In addition, military judges are often called on by the
nature of their work to render decisions adverse to superior
officers, but this does not impinge upon their exercising inde-
pendence in judicial rulings.*” In addition, the CAAF noted
that prior courts have held that the preparation of fitnessreports
for the appellate military judges by senior judge advocates does
not create a circumstance in which theimpartiality of the judge
might reasonably be questioned under RCM 902(a).*

Ultimately, the CAAF found that the military judge was not
per se disgualified, despite the fact that the military judge and
the accused were assigned to the same organization, and that
both shared a similar professional affiliation with each other
and their superiors who had processed the charges.®® Further,
the CAAF noted there was no risk that the forwarding of the
charges through the accused's chain of command would cause
the military judge to fail in the performance of his judicial
duties. Those superiors, the CAAF noted, had taken them-
selves out of the case processing, and the military judge’sruling
on the propriety of their doing so did not “raise an issue so con-
troversial that an adverse decision would have had a lasting
impact on their professiona reputations for competence and
integrity.”%® The issues presented in the case were similar to
those which military judges decide routinely without regard for
the impact of such rulings on their careers. The nature of the
issues at stake, the full disclosure of the military judge, and the
opportunity provided to voir dire the military judge left the

41. MCM, supra note 9, R.C.M. 902(a) states that a military judge “shall disqualify himself or herself in any proceeding in which the military judge’simpartiality

might reasonably be questioned.”

42. Thedefense cited RCM 306(c)(5) and RCM 401(c)(2)(A). Rulefor Courts-Martial 306(c)(5) statesthat acommander who lacks autharity to take action on acase
should forward the case to a superior officer with arecommendation as to disposition. Rule for Courts-Martial 401(c)(2)(A) requires that “[w]hen charges are for-
warded to a superior commander for disposition, the forwarding commander shall make apersonal recommendation asto disposition. If the forwarding commander
isdisqualified from acting as convening authority in the case, the basis for the disqualification shall be noted.”

43. Norfleet, 53 M.J. at 264-65.
44. 1d. at 265.

45. 1d.

46. 1d. at 268.

47. 1d.

48. Id. at 269 (citations omitted).
49. 1d. at 260.

50. Id. at 270.
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CAAF with little doubt that the accused received afair tria pre-
sided over by an impartial military judge, and that a reasonable
observer would not question the judge s impartiality.*

The CAAF’s decision seems reasonable under the circum-
stances, for few would doubt the military judge’s declaration
that hewould apply the law as his conscience and oath dictated.
The CAAF sdecision also seemsin line with other recent deci-
sions tending to defer to the military judge’'s declarations of
impartiality.> Nevertheless, it is vaguely unsettling that the
CAAF appeared to give short shrift to two issues raised by the
accused. First, the CAAF tacitly endorsed the Air Force Court
of Criminal Appeals resolution of the claimed violation of
RCM 401, citing to the Air Force court’s reasoning that there
was no requirement to include arecommendation sincethe case
was being forwarded to a parallél, not a superior commander.5
This is disconcerting, for under this holding the Commander,
AFLSA, had no discretion to make arecommendation because
the Commander, 11th Wing, was not a “superior” commander.
Thisreading would no doubt surprisethe AFLSA chain of com-
mand, some of them Air Force judges, who evidently felt that
they had discretion whether to render arecommendation under
RCM 401. Indeed, it appearsthat the AFLSA commander did
not make a recommendation because of his knowledge of the

51. Id.

accused, not because he felt he was barred by RCM
401(c)(2)(B).>* Moreover, the value of requiring a commander
to make a recommendation is that the commander, it is
believed, knows the soldier well and should, therefore, advise
on an appropriate disposition.* Thus, if RCM 401(c)(2)(B)
truly governs here, then every commander of the AFL SA ispre-
cluded from making a recommendation any time an ALFSA
member is prosecuted, so long as AFLSA is assigned to 11th
Wing for UCMJ purposes. And more importantly, every
AFLSA counsel® and airman who is court-martialed will be
denied the potential benefit of a recommendation merely
because of the arbitrary unit configuration.>” Thisresult seems
contrary to the purpose of RCM 401 and simply cannot be what
the President intended in drafting thisrule.

The accused also claimed that she should have a judge from
another service appointed to hear her case. This claim was
based on aprior case in which an Army judge was made avail-
able to the Air Force for atrial of an Air Force defense
counsel.® The Air Force court noted that the AFLSA com-
mander had been the accuser in the prior case, having preferred
charges, so therewere greater concerns about the perceptions of
the military judge' simpartiality. Here, the AFLSA commander
had expressed no sentiment at al concerning the court-martial,

52. See, eg., United Statesv. Rivers, 49 M.J. 434 (1998) (stating that where military judge makes full disclosure on the record and affirmatvely disclaims any impact
on him, where the defense has full opportunity to voir dire the military judge and to present evidence on the question, and where such record demonstrates that appel -
lant obviously was not prejudiced by the military judge’s not recusing himself, the concerns of RCM 902(a) are fully met); see also United States v. Thompson, 54
M.J. 26 (2000) (steting that military judge did not abuse hisdiscretion in failing to recuse himself despite intemperate excharges with defense counsel which defense
counsel maintained rendered her unable to continue the trial).

53. Rule for Courts-Martial 401(c)(2)(A) requires a recommendation when a case is forwarded to a superior commander for disposition. Rule for Courts-Martial
401(c)(2)(B) statesthat “When charges are forwarded to a commander who is not asuperior of the forwarding commander, no recommendation as to disposition may
be made.” In itsopinion, the Air Force court wrote:

It is not unusual inthe Air Force for a general court-martial convening authority to be awing commander with several tenant urits attached to
his organi zation. The commanders of these tenant units are often superior in grade to the convening authority. R.C.M. 401(c)(2)(B) helps pre-
vent the appearance of a senior officer commander exercising undue influence on the independence of a convening authority who is junior to
him.

AFLSA/CC reports directly to The Judge Advocate General of the Air Forceand is not in the11th Wing chain of command. The commanders
of both AFLSA and the 11th Wing held the grade of 0-6 at the time in question. The 11th Wing commander was not senior in grade or chain
of command to AFLSA/CC. Therefore, AFLSA/CC acted properly and was complying with R.C.M. 401(c)(2)(B), which directed that he meke
no recommendation when he forwarded appellant’s charges to a convening authority who was not his superior.

United States v. Norfleet, No. ACM S29280, 1998 CCA LEXIS 301, *4-*7 (A.F. Ct. Crim. App. 1998).

54. “| aso declineto make a recommendation asto rehabilitation potential . . .."” Norfleet, 53 M.J. at 264.

55. Cf. United Statesv. Snowden, 50 C.M.R. 799 (A.C.M.R. 1975) (stating that implicit in the commander’s recommendation as to disposition is an evaluation of the
accused's past soldierly qualities and conduct).

56. Air Forcetrial defense counsel are assigned to AFLSA. United States v. Nichols, 42 M.J. 715 (A.F. Ct. Crim. App. 1995).

57. Our courts have long acknowledged the importance of having the convening authority receive subordinate commander recommendations on disposition of court-
martial charges. Cf. United Statesv. Ginn, 46 C.M.R. 811 (A.C.M.R. 1972) (stating that an error occurred where SJA failed to notify convening authority of subor-
dinate commander’s recommendation for alternate disposition; in view of the subordinate commander’s recommendationsin accused's favor, court coul d not discount

reasonable possibility that subordinate commander’ s recommendation might have tipped the scales to the accused s favor had it been weighed in the balance by con-
vening authority).

58. United States v. Nichols, 42 M.J. 715 (1995).
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so therewasless of aneed to seek amilitary judge from another
service. Moreover, the Air Force court held there was no right
to a military judge from another service merely because the
accused was assigned to AFLSA %

The combined effect of Nichols and Norfleet will beto pre-
clude the AFLSA commander from making recommendations
in court-martial cases arising from AFLSA while generally
ensuring that AFLSA accused are tried by judges whose effi-
ciency reports are written, at least in part, or reviewed by the
AFLSA commander. Whileit isindeed atestament to how far
the military has come that this prospect does not offend the
CAAF or the service courts, such a practice should disturb the
spirit, if not the letter, of Article 26, UCMJ.

Panel Selection

The process by which the services nominate and select panel
members has been the subject of significant litigation for
decades. Over the years, however, the CAAF has made it
increasingly difficult for the defense to successfully attack the
panel selected by the convening authority. Asapossible result
of thistrend, the defense attacks on panel selection have shifted
from the array chosen by the convening authority to the nomi-
nation processthat produced thelist from which the convening
authority made hisinitial selection. A review of two casesfrom
the past two years will set the stage for arecent case that brings
this trend more into focus, and will demonstrate that the
CAAF sanalysis of these issues appears, after one or two rather
tortuous detours, to be back on track.

In 1999 and 2000, the CAAF issued two opinions on panel
selection, United States v. Upshaw®® and United States v.
Roland.®* In both cases, the defense argued that the convening
authority had violated Article 25, UCMJ, by using rank asacri-
terion in selecting members. The CAAF found, instead, that the
defense had failed in its burden to show court stacking, a spe-
cies of command influence.®? In other words, the CAAF
appeared to be holding that the defense had to show command
influence in order to prevail on challenges to panel selection.

59. Norfleet, 1998 CCA LEXIS 301, at *4-*7.
60. 49 M.J. 111 (1998).

61. 50 M.J. 66 (1999).

In Upshaw, the SJA, mistakenly believing the accused was
an E6 (he was an E5), sent out a memorandum seeking nomi-
neesin the grade of E7 and above from the SPCMCAs. While
thiswas clearly an error (because the nomination process sub-
sequently excluded all E6s from consideration for panel selec-
tion)® the CAAF did not set the case aside. Instead, the CAAF
held that, though erroneous, the SJA's belief was not prompted
by bad faith or by adesire to stack the court. The defense con-
ceded that the exclusion of technical sergeants (E6) was simply
amistake, and the CAAF agreed, holding that the evidence did
not raise the issue of court stacking. The error was simply
administrative and not jurisdictional, and the court found no
prejudice to the accused.

In Roland, again, the controversy grew out of the SJA's
panel nomination documents. Here, the SJA asked for nomi-
neesin the grades of E5 to 06. Whilethiswould appear to arbi-
trarily and unilaterally exclude grades below E5, the CAAF
held that there was no error. The SJIA’s memorandum had not
excluded any groups. It had merely identified certain groups
for consideration.®* The CAAF looked to the evidence that
showed: (1) the SPCMCA knew he was not bound by the list
of nominees and could nominate anyone for selection; and (2)
the GCMCA was apparently advised about Article 25, UCMJ,
and the fact that he could select anyonein his command. Thus
it appeared that neither the convening authority nor his subor-
dinate commanders felt constrained by the E5 to 06 language
used by the SJA.®* The CAAF saw no evidence of command
influence and, noting that the defense had not met its burden of
proving command influence, affirmed the conviction.%

Both Upshaw and Roland cause concern because the CAAF
appeared to be changing the defense’ sburden of proof. Rather
than requiring the defense to show that the convening authority
had used a criteriain violation of Article 25, UCMJ, the deci-
sion appeared to foist on to the defense the burden of showing
command influence in every panel selection case. And this, in
turn, appeared to be a departure from established case
law.®” So, one might ask how the CAAF came to require a
showing of command influence in every challenge to panel
selection under Article 25, UCMJ. Arguably, the CAAF

62. Cf. Upshaw, 49 M.J. at 113 (holding that court stacking is a form of unlawful command influence; here, the court held the issue of unlawfu | court stacking was
not raised by the defense.); Roland, 50 M.J. at 69 (“the defense has not carried its burden to show there was unlawful command influence”).

63. The CAAF has consistently held that deliberate and systematic exclusion of lower grades and ranks from court-martial panels is not permissible. See United
States v. Nixon, 33 M.J. 433, 434-35 (C.M.A. 1991); United States v. Hilow, 32 M.J. 439 (C.M.A. 1991); United States v. Greene, 43 C.M.R. 72 (C.M.A. 1970);

United States v. Crawford, 35 C.M.R. 3 (C.M.A. 1964).
64. Roland, 50 M.J. at 69.
65. Id. at 67-68.

66. Id. at 70.
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reached that conclusion by expanding the criteriathat a conven- In Kirkland, the SJA solicited nominees from subordinate

ing authority may consider when selecting panel members. commanders viaa memorandum signed by the SPCMCA. The
memo sought nomineesin various grades, and included achart

Over theyears, the CAAF has been called upon to determine on which the commanders could nominate individuals with a
whether the convening authority may use race,®® gender,* and separate block for each rank. The chart had sections for listing
command position™ as criteria in panel selection. Perhaps nominees in the grades of E9, E8, and E7, but no placetolist a
reluctant—understandably—to unilaterally dismiss the use of nomineein alower grade. To nominate someone E6 or below,
such criteria, the CAAF's response was to ask why the conven- anominating officer would have had to modify the form.” The
ing authority was using these criteria not mentioned in Article defense challenged the documents, claiming they implicitly

25. The theory would be that if the convening authority used excluded all ranks below E7. The CAAF agreed with the
the new criteriain afair manner not inconsistent with Article 25 defense. Citing to United Satesv. McClain,” the CAAF held

(for example, to ensure a representative cross-section of the that where there is an “unresolved appearance” of exclusion of
military community),” then there would be no error. On the ranks (here, E6s and below), “‘ reversal of the sentenceisappro-
other hand, if the convening authority used thecriteriain aman- priate to uphold the essentia fairness. . . of the military justice
ner inconsistent with Article 25 (for example, to ensure a con- system.”” "’

viction or a harsh sentence), then the convening authority

wouldviolate Article 25 aswell asArticle 37 and its prohibition The CAAF'sholding in Kirkland isinteresting, and a bit per-
on command influence. It would appear thet every alleged vio- plexing, because the facts in Kirkland were not terribly differ-
lation of Article 25 requires consideration of the convening ent from those in Roland.” In both cases, the evidence showed

authority’s intent, which necessarily raises command influence that although the SIAS memoranda ostensibly limited the pool
concerns under Article 37,UCMJ.”? The difficulty with this of potential members, the convening authorities applied Article

approach, however, is that not every violation of Article 25, 25 criteria, knew they were not bound by the list of nominees,
UCMJ, occurs because of command influence, or because of a and knew they could select anyonein their commands. Never-
bad motive on the part of the convening authority. The best theless, the CAAF found in Kirkland that the government had
example of thisis rank, which stands alone as the one criterion not overcome its burden of showing no impropriety occurred,
that is anathema, ™ the one criterion that simply may not be used as the appearance of exclusion was “ unresolved.” ™

asthe sole criterion in panel selection, regardless of the conven-

ing authority’s intent. This was the conclusion to which the With Kirkland, the good ship USSCAAF, having listed in the
CAAF obligingly returned in United Sates v. Kirkland.™ ocean of panel selection these past two years, appears to have

67. Cf. United Statesv. Nixon, 33 M.J. 433 (C.M.A. 1991) (steting that the court affirmed based on convening authority’ s statement tha he complied with Article 25;
court emphasized that military grade by itself is not a permissible criterion for selection of court-martial members, with no reference to a requirement to show com-
mand influence).

68. United Statesv. Smith, 27 M.J. 242, 249 (C.M.A. 1988) (convening authority freeto require representati veness on court-martial panels and to insist that no impor-
tant segment of military community such as African-Americans, Hispanics, or women, be excluded).

69. Id.

70. United States v. White, 48 M.J. 251 (1998) (stating that the commander who ensured preponderance of commanders on panel did notviolate Article 25, UCMJ).
71. See supra note 68.

72. Theintent or purpose of the convening authority in executing the panel selection procedureis “an essential factor in determining compliance with Article 25.”
United States v. Bertie, 50 M.J. 489, 491 (1999) (citing United States v. Daigle, 1 M.J. 139, 141 (C.M.A. 1975) (observing a“fixed policy” to exclude certain mem-
bers)) (additional citations omitted).

73. Invirtualy al the cases preceding Roland, the military courts of appeal have never required that the defense show command influence to prevail on an argument
that the convening authority violated Article 25, UCMJ. See, e.g., supranote 67 and case cited therein.

74. 53 M.J. 22 (2000).

75. 1d. at 23-24.

76. 22 M.J. 124 (C.M.A. 1986).

77. Kirkland, 53 M.J. at 25 (citing McClain, 22 M.J. at 133 (Cox, J., concurring)).

78. See United States v. Kirkland, No. 99-0651/AF, 2000 CAAF LEXIS 574 (June 1, 2000) (Petition for Clarification) (citing Kirkland, 53 M.J. at 25 (Sullivan, J.,
dissenting) (“1 fail to understand why the majority is departing fromUnited Satesv. Roland, 50 M.J. 66 (1999), which was decided only ayear ago.”)).

79. Kirkland, 53 M.J. at 25.

APRIL 2001 THE ARMY LAWYER * DA PAM 27-50-341 21



vaiantly righted itself. The CAAF seems to have abandoned,
thankfully, the hybrid, overly burdensome analysis evinced in
Roland and Upshaw; that is, the requirement that the defense
show command influence or “court stacking” in violation of
Article 37, UCMJ, in order to prevail on every challenge to the
panel selection. Thisfact is probably welcome news to Judge
Gierke, who dissented in Roland, claiming that the majority had
increased the burden on the defense by requiring them to show
command influence in mounting a challenge to the panel under
Article 25, UCMJ.®

Moreover, the CAAF's citation to McClain and the “unre-
solved appearance” language tacitly resurrectsthe line of cases
that include such precedents as United States v. Nixon and
United Sates v. Daigle, precedents rendered passé by the rul-
ings in Upshaw and Roland. In revitalizing the notion of an
appearance of an improper panel selection, the CAAF sendsa
strong signal to the government and to the defense: the govern-
ment must scrupulously avoid language in its panel selection
documents that appears to exclude certain classes of service
members from nomination, while the defense must continue to
scour panel selection documents to reap the potential harvest
that liestherein. While defense challenges based on the appear-
ance of thearray will continue to be—usually—unsuccessful %
challenges that can establish an appearance of deliberate (as
opposed to accidental)®? exclusion of certain ranks have a
brighter prospect for success.

From challenges to the pandl as a whole we move to chal-
lenges to individual panel members. Asin the civilian legal
world, the military uses voir dire to question members and
explore bases for potential challenges. Trial and defense coun-
sel may challenge any member for cause, and thereisno numer-
ical limit on challenges for cause. Inaddition, trial and defense
counsel are both allowed to strike one member without any jus-
tification, that is, “ peremptorily.”®

80. Roland, 50 M.J. at 71 (Gierke, J., dissenting).

Voir dire should be used to obtain information for theintel-
ligent exercise of challenges.®* The grounds for challenge are
set out inthe MCM, and they require excusal of a member who
has, for example, served as investigating officer on the case, or
has forwarded the case with a recommendation for
disposition.® There is, in addition, a broad prohibition that
bars a member from serving “in theinterest of having the court-
martia free from substantial doubt as to legality, fairness, and
impartiality.”® In exploring potential bases for challenging a
panel member under this provision, defense counsel may ask
the member whether the member has already made up hismind
about the accused's guilt, or whether the member has aready
decided what the sentence should be based solely on the
charges. The purpose of this questioning isto find out whether
the member has an inflexible attitude toward guilt or toward the
sentence that is unlikely to yield to the judge's instructions.
Such members should be excused because their failure to fol-
low the judge’s instructions and their unwillingnessto listen to
evidence from the defense, either on the merits or on sentenc-
ing, will render the proceedings unfair to the accused.®’

Over the years, the CAAF has been sensitiveto what isoften
seen as artful or tricky questioning by the defense—efforts to
get the panel membersto commit to aparticular sentence before
any evidence isintroduced. The CAAF seems concerned that
counsel will ask ostensibly ludicrous questions such as (in a
brutal premeditated murder case), “Could you ever votefor ‘no
punishment’ in this case?’8®

This concern was evident last year in United States v.
Schlamer® and it appeared again this past year in another case,
United Satesv. Rolle.® In Schlamer, one of the panel members
had expressed strong sentiments about the criminal justice sys-
tem and about criminals, adding that certain crimes should
carry specific punishments (fore example, rape deserves
castration).®! Nevertheless, through exhaustive examination by
the military judge and counsel, the member maintained that she

8l. See, e.g., United States v. Bertie, 50 M.J. 489, 492 (1999) (stating that the court expressed unwillingness to accept accused's claim of im proper sel ection based
on the appearance of the array).

82. Theissue still simmering on the back burner of the CAAF's stove, however, remains the sleight of hand in Upshaw. The CAAF majority simply got it wrong in
Upshaw where the convening authority erroneously excluded an entire class of service members (E6s) from consideration. The CAAF appeared to hold that such
“administrative errors’ do not warrant relief because the convening authority only mistakenly failed to consider E6s. Thisisasleight of hand because the fact remains
that the convening authority deliberately excluded a group of otherwise qualified members (E6s), thusviolating Article 25, UCMJ. The fact that the convening author-
ity did so based upon the mistaken advice of his staff judge advocate in no way cleanses the record of the error. The accused was deprived of the opportunity to have
his case considered by a panel that was properly constituted under Article 25, UCMJ, which is the minimal due process that our system requires, and the CAAF's
lasting error lay in the failure to afford him thisright.

83. UCMJart. 41 (2000).

84. MCM, supra note 9, R.C.M. 912(d) discussion.

85. I1d. R.C.M. 912(f)(1)(F), (1).

86. 1d. R.C.M. 912(f)(1)(N).

87. Cf. United Statesv. Heriot, 21 M.J. 11, 13 (C.M.A 1985) (“[W]e are convinced that an accused is entitled to be tried by court membe's whose minds are open as
to what isan appropriate sentence; and voir dire of the members is the accepted way to ascertain whether this openness is present.”).
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had not made up her mind concerning an appropriate sentence,
that she would follow the judge’s instructions, and that she
would listen to all the evidence before making her decision. In
light of thistestimony, the military judge’s denia of achallenge
for cause was upheld by the CAAF. The majority noted that “an
inflexible member is disqualified, a tough member is not.” 2

The CAAF had another chance to probe the distinction
between inflexibility and toughness in Rolle. In Rolle, the
accused, astaff sergeant (E6), pleaded guilty to wrongful use of
cocaine. Much of the voir dire focused on whether the panel
members could consider seriously the option of no punishment,
or whether they felt a particular punishment, such as a punitive
discharge, was appropriate for the accused. One member,
Command Sergeant Major (CSM) L, stated: “I wouldn't” let
the accused stay in the military. He further stated that, “[a]n
individual that admits guilt through some—some criminal act
cannot be going unpunished although he may have alot of mit-
igating circumstances, et cetera, he already admitted guilt . . .
you know | would take in consideration all the mitigating cir-
cumstances, but when somebody has admitted guilt, | am
inclined to believe that probably there is some punishment in
order there . . . | very seriously doubt that he will go without
punishment” (although CSM L did note that there was a differ-
ence between a discharge and an administrative elimination
from the Army).*®* Another member, SFC W, stated “I can't
[give a sentence of no punishment] . . . because basically it
seems like facts have been presented to me because he eviden-
tially said that he was guilty.”®* The military judge denied the
challenges for cause against CSM L and SFCW.

In affirming the military judge’s decision denying the two
challenges for cause, the CAAF noted that “the notion of ‘no
punishment’ has bedeviled this Court for most of its history. A
punishment of no punishment appears to be an oxymoron, but
it is a valid punishment.”®® The concept “no punishment” is
especially problematic in voir dire, where questions are “pro-
pounded to the members in a vacuum, before they heard any
evidence or received instructions from the military
judge.”®® Thus, the courts have long been sympathetic to the
plight of members who “’on voir dire are asked hypothetical
guestions about the sentence they would adjudge in the event of
conviction.””% The CAAF, therefore, restated its reluctance
“to hold that a prospective member who is not evasive and
admitsto harboring an opinion that many others would share—
such as that a convicted drug dealer should not remain a non-
commissioned officer or should be separated from the armed
services—must automatically be excluded if challenged for
cause.”® As the court identified, “‘[T]he test is whether the
member’s attitude is of such anaturethat hewill not yield to the
evidence presented and the judge’s instructions.””® Applying
thistest to the two membersin Rolle, the CAAF concluded that
the military judge had not abused his discretion.

The CAAF reasoned that CSM L, “along with the other
members, expressed no predisposition to impose apunitive dis-
charge, confinement, or reduction in grade based on the nature
of the offense.”® While he did express an inclination toward
some punishment, he agreed that he would follow the military
judge'sinstructions and would never exclude the possibility of

88_See United Statesv_Mcl aren, 38 M ] 112 (C.M.A. 1993), where Judge Gierke, writing for the court, noted:

| would have substantial misgivings about holding that a military judge abused his discretion by refusing to excuse a court member who could
not in good conscience consider a sentence to no punishment in a case where all parties agree that a sentence to no puni shment would have been
well outside the range of reasonable and even remotely probable sentences.

Id. at 119 n.*.

89. 52 M.J. 80 (1999).

90. 53 M.J. 187 (2000).

91. Schlamer, 52 M.J. at 86.

92. Id. at 93.

93. Rolle, 53 M.J. at 189.

94. Id. at 190.

95. Id. at 191.

9. Id.

97. 1d. (quoting United States v. Heriot, 21 M.J. 11, 13 (C.M.A. 1985)).
98. Id.

99. Id. (quoting United States v. McGowan, 7 M.J. 205, 206 (C.M.A. 1979)).

100. Id. at 192.
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no punishment.’®® In other words, although perhaps predis-
posed to punishment, he was not inflexible.

The CAAF then addressed the challenge to SFC W. Conced-
ing that SFC W had said he could not give* no punishment,” the
CAAF noted it was not clear whether SFC W meant no convic-
tion, no collateral conseguences of a conviction, or no adminis-
trative separation. This, said the CAAF, is “another case of
responses to ‘artful, sometimes ambiguous inquiries’ that do
not require the military judge to grant a challenge for
cause.”'® The CAAF went on to note that even if SFCW truly
meant that he could not vote for a sentence of “no punishment”
under any circumstances, the conclusion about the denial of the
challenge for cause would not change. Thisis because, in the
CAAF sestimation, both sides virtually conceded that “no pun-
ishment” was never a reasonable likelihood in this case. The
CAAF noted that: (1) the accused pleaded guilty pursuant to a
PTA that permitted imposition of a bad conduct discharge; (2)
in his unsworn statement, the accused expressed doubt about
his worthiness to wear the uniform; and (3) defense counsdl’s
sentencing argument did not ask for “no punishment;” rather,
he asked for no discharge and no confinement. Thus, the par-
ties evidently considered a sentence of “no punishment” to be
outside the range of reasonable and even remotely probable
sentences.'®

Clearly, Schlamer and Rolle illustrate CAAF's increasing
sympathy toward members who are dragged through the mine-
field of punishment hypotheticals on voir dire. Rolle, however,
may signal afurther departurefor the CAAF. Having expressed
frustration over the “artful” defense questioning, and being pre-
sented with a case where amember specifically stated he could
not vote for “no punishment,” the CAAF s decision was seem-
ingly predetermined by United States v. Giles.'® At issue in
Giles was whether the accused should receive a punitive dis-
charge. One of the members had stated he would vote for a
punitive discharge regardl ess of the evidence presented, and the
Court of Military Appeals found that the military judge had
abused his discretion in denying the challenge for cause. The
CAAF distinguished Giles from Rolle, noting that SFC W had
an inelastic attitude about “no punishment.” Unlike Giles
(where the member’s inflexibility concerned a punitive dis-
charge), in Rolle, “no punishment” was beyond the realm of
reasonable sentences, as tacitly conceded by the parties. In

101. Id.

other words, SFC W expressed no predisposition regarding the
real sentencing issues in Rolle (that is, whether the accused
should receive a punitive discharge and confinement). SFC
W’s attitude regarding “no punishment” had no bearing on the
real sentencing issues because the defense virtually concededin
the sentencing argument that “ no punishment” was* outside the
range of reasonable and even remotely probable sentences.” 1%

The CAAF's effort to distinguish Rolle and Giles (which
was disparaged by the concurring opinion in Rolle as an unsup-
portabl e distinction)'® may simply be another expression of the
CAAF's frustration with “artful” voir dire questioning. Alter-
natively it may be a signal of the lengths to which the CAAF
will go to foster a voir dire environment in which members’
honest comments about crime and punishment cannot be used
against them unless they show atrue inflexibility to what are
the “real” issues in a particular case. The danger of this
approach lies in the fact that identifying the “real” issues can
only be done in retrospect, after the trial is ended, evidence
introduced, and arguments made. It is, therefore, an intensely
problematic, speculative standard for trial judgesto usein rul-
ing on challenges for cause.

The CAAF's apparent willingness to defer to members on
the issue of inflexibility seems to translate into a broad defer-
ence to military judges in the area of challenges for cause. In
both Schlamer and Rollethe CAAF wasclearly loath to reverse
the military judges findings that the members remained unbi-
ased concerning the important issues of their cases. This
impression was perpetuated in United States v.
Napolitano.’®” The court in Napolitano faced the issue that has
probably dogged anyone who has served as a civilian defense
counsel at court-martial: The lingering disapprova by court
members of civilian counsel.

In Napolitano, Captain Malankowski was appointed to serve
on the accused’s court-martial. During voir dire, Captain
Malankowski disclosed that he felt that the accused's civilian
lawyer, and civilian lawyers generally, were “freelance gunsfor
hire.”%® His opinion was based on his impression of famous
civilian lawyers, such as Johnny Cochran, and on his assess-
ment of some friends of his who were practicing criminal law
in Florida. He also fet that civilian attorneys would set aside
their moral beliefs to represent someone they believed was

102. 1d. (citing United Statesv. Bannwarth, 36 M.J. 265, 267 (C.M.A. 1993) (quoting United Statesv. Tippit, 9 M.J. 106, 108 (C.M.A. 1980))).

103. Id. at 193.
104. 48 M.J. 60 (1998).

105. Rolle, 53 M.J. at 193.

106. Id. (Sullivan, J., concurring in the result) (disputing the majority’s “vain” effort to distinguish Rolle and Giles).

107. 53 M.J. 162 (2000).

108. Id. at 164 (stating that on his member questionnaire, CPT Malankowski used the example of Johnny Cochran, of the O.J. Simpson trid).

24 APRIL 2001 THE ARMY LAWYER * DA PAM 27-50-341



guilty, and this was repugnant. The military judge explained
the duty of defense counsel to zea ously represent their clients,
and the member conceded that “ that’ sthe only way [the system]
could really work.”1® Captain Malankowski assured the mili-
tary judge that he could keep an open mind, that he believed the
accused was, at the start of thetrial, innocent, and that he would
not hold against the accused the fact that his family had hired

civilian defense counsel .11

In reviewing the denied challenge for cause, the CAAF
began by noting that the military appellate courts will overturn
a military judge’s denial of a challenge for cause only where
thereisaclear abuse of discretion by thejudgein applying the
liberal grant mandate.™* In evaluating virtually any challenge
for cause, the reviewing court will test for actua bias and for
implied bias. Actual biasisa question of fact, and the military
judgeisgiven greater deference in deciding whether actua bias
exists because he has observed the demeanor of the member.*%2
Implied bias involves less deference to the military judge
because the court is reviewing the denied challenge based on an
objective standard. Implied bias exists when regardless of an
individual member’s disclaimer of bias, “most people in the
same position would be prejudiced.” 13

Testing first for actua bias, the CAAF found none, noting
that CPT Malankowski made it clear that he did not have an
actual bias against the accused’s civilian counsel. Turning to
the question of implied bias, the CAAF also found none, point-
ing out that Captain Malankowski’s member questionnaire
reflected his disapproval of one civilian attorney, but not the
accused's attorney, and he later reconsidered his opinion during
voir dire. The CAAF also noted the member stated he had no
bias against civilian defense counsel in general or the accused
as the result of his choice of civilian counsel. Finally, the court

109. Id. at 165.

110. Id.

111. Id. at 166.

112. Id.

113. 1d. at 167 (citations omitted).

114. Id.

noted that, “most people . . . would not consider themselves
bound by their initial comments suggesting a bias,” thus Cap-
tain Malankowski’s presence on the panel did not giveriseto a
reasonable appearance of unfairness.*

The discretion the CAAF seems to be affording military
judges in the area of challenges for cause is not so generous,
however, that the CAAF isprepared to ceaseits vigilance where
law enforcement personnel enter the court-martial milieu.

The military courts have often expressed a strong preference
against permitting loca law enforcement personnel to sit on
courts-martial panels.> Nevertheless, no per se exclusions
have been handed down because courts have recognized that
not al law enforcement personnel will necessarily be involved
in criminal investigation of the accused.**® Still, it remainsrel-
atively clear that where a member has a considerable law
enforcement connection and, perhaps more importantly, is
acquainted with the law enforcement witnesses, the military
judge should err on the side of granting a challenge for cause.**’
United States v. Armstrong!® presented the CAAF with an
opportunity to reaffirm this perspective for practitioners.

In Armstrong, the accused was tried for severa offenses
involving larceny, forgery, violation of ageneral order, making
afalse claim against the United States, and a number of other
offenses. The accused entered mixed pleas and was convicted
of several offenses. He was sentenced to reduction from E7 to
EB6, to pay afine, and to be confined for one year. The Coast
Guard Court of Criminal Appeals set aside the findings of
guilty and the sentence on the ground that the military judge
erred in failing to grant achallenge for cause against one of the
members.*®* The CAAF affirmed.

115. United Statesv. Swagger, 16 M.J. 759, 760 (A.C.M.R. 1983) (holding that the military judge erred in allowing local provost marshal to serve on pand, stating:

“At therisk of being redundant—we say again—individuals assigned to military police duties should not be appointed as members of courts-martial. Those who are
the principal law enforcement officers at an installation must not be.”); see also United Statesv. Dale, 42 M.J. 384 (1995) (stating that it was error to deny challenge
for cause against deputy chief of security police who had sat in on crimina activity briefings with base commander).

116. Cf. United States v. Fulton, 44 M.J. 100 (1996) (stating that the military judge did not abuse discretion in denying challenge for @use against member who was

chief of security police but had no knowledge of accused's case).

117. See, e.g., United States v. Berry, 34 M.J. 83 (C.M.A. 1992) (stating that it was error to deny challenge against member who was member of base security office

and knew and worked with key government witnesses).
118. 54 M.J. 51 (2000).

119. United Statesv. Armstrong, 51 M.J. 612 (C.G. Ct. Crim. App. 1999).
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The lead investigator in the accused's case was Special
Agent (SA) Cannon. Special Agent Cannon actively assisted
thetrial counsel at thetrial, sitting at counsel table as amember
of the prosecution team and also testifying as a prosecution wit-
ness. One of the panel members, a Lieutenant Commander
(LCDR) T, disclosed during voir dire that he knew SA Cannon
and that he worked in the same office with him. Specia Agent
Cannon was one of fourteen people assigned to LCDR T's
office. They all shared a common workspace and had daily
meetings, at which, according to LCDR T, he had heard the
accused’s case discussed, and the agents investigating the case
make “ disparaging comments.” 10

Lieutenant Commander T had been involved in law enforce-
ment all his career, but he worked more in intelligence and
counter-terrorism than in criminal investigation, and had not
worked on the accused's case. The military judge inquired
whether LCDR T could beimpartial, to which hereplied “ abso-
lutely,” and that he could set aside what he had heard at the
daily briefings.?* Further, he denied that the daily meetings
might have some impact on his judgment, and averred that he
had “no doubt” that he could be impartial. In denying the
defense’s challenge for cause, the military judge observed that
LCDR T was “quite candid,” “very earnest,” “somebody that
has some self-knowledge,” and “quite credible.” 122

The Coast Guard Court of Criminal Appealsagreed with the
military judge that LCDR T was nhot actually biased against the
accused.'?® The court was unable to determine, however,
whether the military judge had even considered implied bias.'
The court found that “the facts in this case warranted granting
achallengefor cause for implied bias.” Inlanguage eerily rem-
iniscent of the cases cited at the beginning of this discussion,
the court noted the challenged member: (1) was part of the law
enforcement branch on the staff of the convening authority; (2)
was associated with those who investigated the accused; (3) had
regularly attended briefings on the accused' s case; and (4) was

120. Armstrong, 54 M.J. at 52.
121. Id. at 53.
122. Id.

123. Armstrong, 51 M.J. at 614.

part of the same branch asthelead investigative agent, who was
both a witness for the prosecution and part of the prosecution
team.’® The court concluded that the member’s disclaimers
simply could not dispel the perception of unfairness and preju-
dice created by the facts of the case.

Before the CAAF, the government challenged the service
court’s conclusion, arguing that the Coast Guard Court of Crim-
inal Appeals decision should be tested only for plain error, and
that theissue of implied bias should not have been addressed by
the lower court because the defense did not specifically articu-
late a challenge based upon implied bias. The CAAF rejected
this argument, noting that (1) appellate courts were not bound
to apply the plain error doctrine, and (2) RCM 912(f)(1)(N)
encompasses both actual and implied bias. The CAAF stated
definitively that “[a]ctual bias and implied bias are separate
legal tests, not separate grounds for challenge.”%

The CAAF's decision was based, in part, on its deference to
the service court’s “*awesome, plenary, de novo power of
review’ to substitute its judgment for that of the military
judge.”?” “[T]he court below was empowered, indeed obli-
gated, to makeits own judgment if it believed that implied bias
warranted granting the challenge for cause.”*?® The CAAF held
that the Coast Guard Court of Crimina Appeals did not make
findings that were clearly erroneous nor did it baseits decision
on an erroneous view of the law.

The Armstrong decision should be welcomed by trial
defense counsel in thefield and at the appellate level. Thegov-
ernment’s argument that the defense should have articulated a
challenge based upon actual and implied bias at trial, rather
than simply lodging a more general challenge for cause, would
have elevated pedantry in tria practice to new heights and, as
suggested by the CAAF, was contrary to established case law.*?®
Thus, defense may rest assured that so long as a challenge is
fully explored on the record, the military appellate courts will

124. MCM, supra note 9, R.C.M. 912(f)(1)(N) provides that a member shall be excused for cause whenever it gppears that the member “should not sit as a member
in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.” Rule for Courts-Martial 912(f)(1)(N) encompasses
“both actual bias and implied bias.” United States v. Warden, 51 M.J. 78, 81-82 (1999) (citations omitted). The test for actud bias is whether any biasis such that it
will not yield to the evidence presented and the judge'sinstructions. Actual biasisaquestion of fact, and the military judgeis given great deference on issues of actual
bias, recognizing that he or she “has observed the demeanor” of the challenged party. Implied bias, on the other hand, isviewed through the eyes of the public, with
the focus on the perception or appearance of fairness of the military justice system.” Id. The military judge is given less deference on questions of implied bias.

125. Armstrong, 51 M.J. at 615.

126. Armstrong, 54 M.J. at 53 (citing Warden, 51 M.J. 78 (1999); United States v. Napoleon, 46 M.J. 279, 283 (1997); United Statesv. Minyard, 46 M .J. 229, 231

(1997); United States v. Daulton, 45 M.J. 279, 283 (1997)).
127. 1d. (quoting UCMJ art. 66 (2000)).

128. Id. at 54.
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review the military judge's conclusions under both an actual
and implied bias template. Armstrong is areminder that mili-
tary judges should routinely make findings with respect to
actual and implied bias when judging any challenge under
RCM 912(f)(1)(N).

Amstrong isalso welcome news because it resolved the issue
of whether the Supreme Court’s recent resolution of a split in
the federal circuits applies to the military. In United Sates v.
Martinez-Salazar,** the defendant challenged ajuror for cause.
The challenge was denied, and the defendant used one of his
peremptory challenges to strike the juror. On appeal, he argued
that the district court improperly denied the challenge for cause
and this error forced the defense to use one of its peremptory
challenges against that juror. The Supreme Court noted that
there is no constitutiona right to a peremptory challenge; that
the entitlement to peremptory challenges comes from Federal
Rule of Criminal Procedure 24(b) (which givesthe prosecution
six peremptory challenges and the defense ten peremptory chal -
lengesin anon-capital case involving an offense punishable by
more than oneyear). Thus, the Court held that the defendant’s
exercise of his peremptory challenge was not denied or
impaired when he chose to useit against amember who should
have been excused for cause. In other words, the defendant is
not required to use his peremptory challenge against thejuror to
preserve his challenge for appeal, but if he does, he has effec-
tively alleviated theissue by ensuring he was not tried by ajury
on which abiased juror sat. Thisdecision resolved asplitinthe
federal circuits,*® and was the basis for the government’s argu-
ment in Armstrong that the accused’'s use of his peremptory
challenge against LCDR T meant that he suffered no prejudice
because he effectively removed the potentially biased member
from the panel.

The CAAF disagreed with this argument, refusing to apply
Martinez-Salazar to Article 41, UCMJ. The CAAF acknowl-

edged that Article 41 bestows on counsel for the defense and
the government only one peremptory challenge each, and RCM
912(f)(4)**2 establishes unique procedura rulesfor preserving a
challenge issue for later appellatereview. The Rulesfor Court-
Martial, the CAAF reasoned, gave to the accused in Armstrong

the right to use his peremptory challenge
against any member of the panel, even if his
challenge of LCDR T was erroneously
denied. It aso preserved [his] right to appel-
late review of the military judge's ruling on
the challenge for cause, even though the
challenged member was removed by a
peremptory challenge. Those rights are not
mandated by the Constitution or statute and
arenot availablein acivilian criminal trial .*

Thus, the CAAF held that Article 41, UCMJ and RCM
912(f)(4) confer aright greater than the Constitution, and the
accused is entitled to that protection. Martinez-Salazar “ does
not preclude the President from promulgating a rule saving an
accused from the hard choice faced by defendants in federal
district courts—to let the challenged juror sit on the case and
challenge the ruling on appea or to use a peremptory challenge
to remove the juror and ensure an impartial jury.”*3

Ultimately, the CAAF mgjority held that the Coast Guard
Court of Criminal Appeals did not abuse its discretion.
“Unable to discern the military judge's conclusions regarding
implied bias, it exercised its‘ awesome, plenary, de novo power
of review.””* The service court properly interpreted the cases
on implied bias, used its knowledge and experience to evaluate
how the service community would perceive LCDR T's presence
on the court panel, and it applied the liberal-grant mandate and
RCM 912(f)(1)(N).x®

129. But seeid. at 55 (Sullivan, J., dissenting) (citing United Statesv. Ai, 49 M.J. 1 (1998) (stating that where accused challenged member at trial based upon actual
but not implied bias, implied bias claim on appeal was reviewed under a plain error standard)).

130. 528 U.S. 304 (2000).

131. Id. a 310. Several circuits were split over the question of “whether a defendant’s peremptory challenge right is impaired when he peremptorily challenges a
potential juror whom the district court erroneously refused to excuse for cause, and the defendant thereafter exhausts his peremptory challenges.” United Statesv.

Martinez-Sdazar, 120 S. Ct. 774, 779 (1995).

132. RCM 912(f)(4) States:

When achallenge for cause has been denied, failure by the challenging party to exercise a peremptory challenge against any member shall con-
stitute waiver of further consideration of the challenge upon later review. However, when a challenge for cause is denied, a peremptory cha-
lenge by the challenging party against any member shall preserve the issue for later review, provided that when the member who was
unsuccessfully challenged for causeis peremptorily challenged by the same party, that party must state that it would have exerdsed its peremp-
tory challenge against another member if the challenge for cause had been granted.

MCM, supranote 9, R.C.M. 912(f)(4).
133. Armstrong, 54 M.J. at 55.
134. |d. (citation omitted).

135. Id.
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Needless to say, the dissent strongly disagreed with the
majority’s holding, arguing that if an accused does “not
expressly challenge a member on an implied-bias basis at tria,
a post-trial claim of this issue is only reviewed for plain
error.” ¥ Here, the dissent argued, the accused did not specify
an implied bias challenge at trial, so the judge s ruling should
betested for plain error. Applying that standard, “it cannot be
said that the military judge committed plain error when shedid
not sua sponte excuse LCDR T on the basis of implied bias.”*%

Inlight of the CAAF'sholding in United Sates v. Warden,**
it could be argued that the majority has the better argument. In
any event, however, trial and defense counsel can at least take
consolation in the fact that the CAAF has clearly set out that
actual and implied bias are tests for assessing a potential mem-
ber’s bias, and need not be stated as distinct grounds for chal-
lenge at trial. Inanidea world, counsel would be prepared to
articulate grounds supporting both actual and implied bias
when making achallenge. Given the stressful redlity of lifein
the courtroom, however, this would be a daunting task indeed.
Counsel should, at the very least, keep both the subjective and
objective standards in mind when exploring bases for challenge
to best articulate those challenges to the military judge.

From the hurly burly world of challengesfor cause, we turn
now to the somewhat more settled realm of peremptory chal-
lenges and, more particularly, justifications for peremptory
challenges under the progeny of Batson v. Kentucky.'*® Virtu-
aly all trial practitioners in the military are familiar with the
evolution of Batson in the military, but a brief review will help
give context to anew case that appears poised to sweep away at
least some of the military precedent in this area.

In Batson, the Supreme Court condemned the prosecution’s
use of the peremptory challenge to remove all African Ameri-
can membersof theaccused'sjury. The Court required the gov-
ernment, after defense objection, to explain the reason for the

136. Id.
137. 1d. (Sullivan, J., dissenting); see also supra note 129.

138. Id. (citations omitted).

use of the peremptory. The prosecutor was required to provide
arace-neutral reason to support the chalenge. InUnited Sates
v. Moore,**! the CMA adopted a per serulethat “every peremp-
tory challenge by the Government of amember of an accused’s
race, upon objection, must be explained by trial counsel.” This
rule was later extended to challenges ostensibly based upon
gender.142

The Supreme Court later had to address the issue of the suf-
ficiency of the racel] or gender(d neutral reason. In other
words, what constitutes a sufficiently race] or gender() neutral
explanation? The Supreme Court ruled that it would not sec-
ond-guess counsel, permitting prosecutors “hunches’ to suf-
fice, so long as they were “genuine.”*** In United Sates v.
Tulloch,** the CAAF refined this requirement in the military,
imposing on trial counsel a more demanding standard when
responding to a Batson challenge. Rather than merely requiring
a genuine race or gender neutral explanation, the military
courts, after Tulloch, require a trial counsel to give a race or
gender neutral reason that is not implausible or unreasonable.

The CAAF imposed thisrule, in part, because of aperceived
tension between Articles 25 and 41, UCMJ. Article 25 directs
that the convening authority personally pick memberswho are,
in his “personal opinion,” best qualified under Article 25,
UCMJ. Itiscontradictory, therefore, for thetrial counsel, exer-
cising his peremptory challenge under Article 41 to be able to
willy-nilly remove a member merely because he or she has a
“hunch” that the member is not qualified or not impartial. The
trial counsdl, the court felt, had to be able to articulate some-
thing more concrete, something demonstrable on the record,
than a mere hunch that the member should not serve.'

Against this backdrop, two caseswere decided by the CAAF
thisyear that addressed the adequacy of trial counsel’sexplana-
tions for the exercise of their peremptory challenges. First, in

139. 51 M.J. 78 (1999). InWarden, the panel president said that he “trusted” a prosecution witness who had been his personal secretary, yet claimed he could set that
aside and be impartial. The defense challenged the member for cause, stating he would not be able to properly evaluate the witness’ testimony. While the CAAF
ultimately affirmed, it did so only after noting that RCM 912(f)(1)(N) encompasses both actual and implied bias, and applying both tests against the challenged

member. Id. at 81-82.

140. 476 U.S. 79 (1986).

141. 28 M.J. 366 (C.M.A. 1989).

142. United States v. Witham, 47 M.J. 297 (1997).
143. Purkett v. EIm, 514 U.S. 765 (1995).

144. 47 M.J. 283 (1997).

145. In Tulloch, trial counsel proffered the explanation that the member blinked and looked nervous. Because this observation was not reasonably or plausibly linked
to any perceived deficiency on the part of the member, the CAAF held that the trial counsel’s explanation was insufficient to sypport the peremptory challenge. Tul-

loch, 47 M.J. at 288-89.
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United Statesv. Norfleet,* the trial counsel challenged the sole
female member of the court. In response to the defense coun-
sel’s objection and request for a gender-neutral explanation,
trial counsel stated that the member “had far greater court-mar-
tial experience than any other member,” implying that she
would dominate the panel. This would not bode well for the
government because this member had potential “animosity”
toward the SJA office because of “disputes’ she had had with
that office. The military judge did not require trial counsel to
further explain these disputes, nor did defense object or ask for
further information. The CAAF found that the military judge
did not abuse his discretion in approving the peremptory chal-
lenge. The CAAF stated that when aproponent of a peremptory
challenge responds to a Batson objection with (1) avalid rea-
son, and (2) a separate reason that is not inherently discrimina-
tory and on which the opposing party cannot demonstrate a
pretext, the denial of a Batson objection may be upheld on
appea|_147

The second Batson case to emerge thisyear has even greater
implications for military practice and, as suggested earlier, may
signal aretrenchment on the Tulloch decision. In United States
v. Chaney,'*® the government used its peremptory challenge
against the sole female member. After a defense objection
based upon Batson, the trial counsel explained that the member
was“anurse.” Thetrial counsel offered no further explanation.
The military judge then stated that he was aware that counsel
often challenged members of the medical
profession.’*® Defense counsel did not object to this contention
or request further explanation from the trial counsel. Interest-
ingly, it was the Air Force Court of Criminal Appeals, on
review, that supplied the missing logical link in the syllogism:
The Air Force court wrote that the trial counsel “rightly or
wrongly” felt members of the medical profession were sympa-
thetic to accused, but that it was not a gender issue.*®

The CAAF upheld the military judge’s ruling permitting the
peremptory challenge, noting that the military judge’s determi-
nation isgiven great deference. The CAAF noted it would have

146. 53 M.J. 262 (2000).

147. 1d. at 272.

148. 53 M.J. 383 (2000).

149. United States v. Chaney, 51 M.J. 536, 541 (A.F. Ct. Crim. App. 1999).
150. Id.

151. Cheney, 53 M.J. at 385.

been preferable for the military judge to require a more detailed
clarification by trial counsel, but here the defense counsel failed
to show that the trial counsel’s occupation-based peremptory
challenge was unreasonable, implausible or made no sense.®*!

One message from Norfleet and Chaney to defense counsel
is to object to tria counsd’s proffered explanation and request
findings from the military judge on the record. Clearly the
CAAF will continueto find such minimalist explanations from
trial counsel to be sufficient where it appears from the record
that the defense is satisfied with the explanation aswell.

The Chaney decision is more subtly invidious, however. In
recognizing occupation-based peremptory challenges, this
decision erodes the heretofore-firm ground underlying Tulloch
in three clear ways.

First, the CAAF's recognition of occupation-based chal-
lenges administers the intellectual coup-de-grace to Judge
Cox’swarning that occupation-based challenges may be inher-
ently pretextual .2 Judge Cox made this claim in obvious rec-
ognition of the fact that certain occupations are predominantly
populated by women, and have been for years.

Second, by permitting occupation-based challenges, the
CAAF undermines Tulloch’s requirement that the trial counsel
articulate the reasonable relationship between a member’s
statements or behavior and some perceived deficiency that sug-
gests the member should not sit. Put another way, the CAAF
majority in Tulloch was skeptical of “hunches’ as abasis for a
peremptory challenge because they are incapable of being sub-
stantiated by anything on the record. Yet occupation-based
challenges are just that: they are challenges based not on any-
thing identifiable that the member has done or said during voir
dire. Rather, such challenges are simply based on the trial
counsel’s “hunch” or guess that amember of the medical corps
is going to be more favorably disposed toward the accused o,
to use another potential example, a quartermaster officer is
going to be less “hardcore” than a combat arms officer.15

152. Judge Cox has written that “a peremptory challenge based on ajuror’s occupation has been presumed by some to be pretextual onits face.” United Statesv.
Ruiz, 49 M.J. 340, 344 (1998) (citing De Riggi, Appellate Court Guidance on Batson Challenges, 215 N.Y.L.J. 48 (1996)). Judge Cox further noted that the “disfavor
of occupation-based challenges may be more powerful in the military, where the court members have been selected by the convening authority precisely because they
are ‘best qualified for the duty by reason of their age, education, training, experience, length of service, and judicial temperament.” 1d. at 344-45 (citations omitted).

153. Indeed, given that women are excluded from certain military branches (for example, combat arms), is not the quartermaster example almost inherently pretextual ?

Herein liesthe danger of occupati on-based challengesin the military service, adanger far more acute than that likely to be experienced by our colleaguesin the civilian
world.
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These are exactly the sort of unverifiable gut reactions that the
Tulloch majority wastrying to guard against to ensure effective
implementation of Batson and minimize the opportunity for
raciallyd or gender[J discriminatory uses of peremptory chal-
lenges.

Third, and finaly, the recognition of occupation-based chal-
lenges, and the implicit vindication of trial counsel’s com-
pletely unverifiable “hunches,” deals a palpable blow to the
convening authority’s responsibility to personally select panel
members under Article 25, UCMJ. Presumably, the convening
authority iswell aware of all panel members' branches when he
selects them. Indeed, he may select a particular member pre-
cisely because of his or her particular branch.’** Is it then
appropriate for thetrial counsel to effectively overrule the con-
vening authority and remove a member precisely because of a
factor that may very well have played a part in the convening
authority’s selection under Article 257 This is this height of
prosecutorial hubris.

Notwithstanding the trend discussed above, all is not lost.
While CAAF may be retrograding over the ground gained in
Tulloch, that decision remains good law, and the service courts
continue to enforce it with some vigor.**®

The Article 32 Investigation
Itisgenerally well known that the government has no power

to subpoenawitnesses to Article 32, UCMJ investigative hear-
ings.*™® The question raised by thisissueiswhether the accused

can successfully challenge testimony obtained through the use
of anillegally issued subpoena. The CAAF set out to answer
this question in United States v. Johnson.**” In Johnson, the
accused was convicted of charges relating to various assaults
committed on hiseight month-old daughter. The most damning
testimony came from the accused' swife. She testified against
him at the Article 32 investigative hearing, and later at trial.
She appeared at the Article 32 hearing pursuant to a German
subpoena, which threatened criminal penalties if she did not
comply. The military judge found that the subpoena was
unlawful and issued without apparent legal authority, but found
that the accused was not prejudiced by having a witness ille-
gally produced at the hearing.**

The CAAF agreed with the military judge that the subpoena
was unlawful, and that the accused suffered no prejudice to his
substantial rights as aresult of the improper production of the
witness. Intriguingly, the CAAF concluded that the accused did
not have standing to object to the use of the Article 32 testi-
mony against him at trial because the evidence presented was
“reliable.”*™® The CAAF examined Supreme Court precedent
permitting third parties to quash grand jury subpoenas, and
stated its belief that the accused could have challenged the issu-
ance of the subpoena at the Article 32 hearing if he could have
established standing. Standing, said the CAAF, may be found:

when the actions of the government impact
upon thereliability of the evidence presented
against [the accused] at trial, for example,
coerced confessions, unlawful command

154. Arguably, it would be perfectly appropriate for aconvening authority to consider the panel members’ branchesif her motivation was otherwise in accord with
Article 25, UCMJ, if, for example, it was her desire to obtain afairly representative cross-section of the military community. See, e.g., United States v. Smith, 27 M.J.
242, 249 (1988) (“[A] commander isfreeto require representativenessin his court-martial panels and to insist that no important segment of the military community—
such as blacks, Hispanics, or women[J be excluded from service on court-martial panels.”). In Smith, the CMA tacitly accepted as valid the convening authority’s

rational e during panel selection:

My philosophy regarding selection of court panelsinvolves striking several balances. | ook at age because | believe that it i s associated with
rank and experience. | ook for a spread of units on the panel to include division units, non-division units, and tenant activities. | look at the
types of jobs and positions of individuasin an effort to have a mix of court members with command or staff experience. | alsolook for some
femal e representation on the panel. At no time have | had aconcern for minority representation based upon race. In sex cases, however, | have
a predilection toward insuring that females sit on the court. | did not generally articulate nor did | state this preference to Colonel Jack Hug

[the SJA] regarding the Smith case.

Smith, 27 M.J. at 247-48 (emphasis in original); see also United States v. White, 48 M.J. 251, 255 (1998) (“ Selection of more commanders than non-commanders on
a court-martial panel, absent evidence of improper motives or systemic exclusion of a class or group of eligible candidates, does not by itself raise an issue of court

packing.”).

A member’s branch is also inextricably part of the member’s background, affecting—and affected by—her assignment pattern, supervisory responsibilities,
and understanding of the military, humanity, and the waysof theworld (in other words, a vital component of her “experience, ducation, training,” and other matters.).

155. See, e.g., United States v. Robinson, 53 M.J. 749 (Army Ct. Crim. App. 2000) (trial counsel’s proffered reason for striking minority member, that he was new
to the unit and that his commander was also a panel member, was unreasonable; counsel did not articulate any connection between the stated basis for challenge and

the member’s ability to faithfully execute the duties of a court-martial member).

156. “[M]ilitary authorities have consistently held that thereis no legal authority to compel a civilian witness to appear at a pretrial investigation, nor any funds to
pay these witness fees.” United States v. Roberts, 10 M.J. 308, 308 n.1 (C.M.A. 1981) (citations omitted).

157. 53 M.J. 459 (2000).
158. 1d. at 461.

159. Id.
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influence, interference with therights of con-
frontation or cross-examination, and interfer-
ence with the right to present evidencel®®

The CAAF looked to a 1963 case, United Sates v.
Smelley,*®! for the proposition that adefect in the pretrial inves-
tigation which erroneously permits evidence to be adduced
against the accused is not a violation of a substantial right.
Moreover, the discussion to RCM 405(a) states that “[f]ailure
to comply substantially with the requirements of Article 32,
which failure prejudices the accused, may result in delay in dis-
position of the case or disapproval of the proceedings.” %2 Here,
the CAAF noted, the accused was present at the Article 32 pro-
ceeding, the witness testified without objection, and the testi-
mony was reliable (that is, it was not the result of coerced
confessions, unlawful command influence, interference with
the rights of confrontation or cross-examination, or interference
with the right to present evidence). Thus, he was neither
deprived of a substantial right nor hindered in presenting his
Ca%_lﬁii

The Johnson opinion further expandsthe“ standing” concept
discussed last year in United Satesv. Jones,'® a case in which
the staff judge advocate allegedly coerced three of the
accused’'s accomplicesto testify against him. There, the CAAF
held that the accused had no standing to argue the violation of
the accomplices’ rightsunder Article 31 or the 5th Amendment.
The CAAF further held, however, that the accused did have
standing to challenge alleged violations of military due process
through coercive government tactics. Nevertheless, the CAAF
found that the accused was not prejudiced by those tactics.

After Jones and Johnson, the issue of standing seems some-
what murky. As noted, the Jones opinion conceded the accused
had standing to attack the reliability of his accomplice’s testi-
mony, but that he was not prejudiced by the SJA’s actions (that
is, the testimony of the accomplices was deemed reliable). In
Johnson, the accused was denied standing because the court
found there was no coercive action on the part of the govern-
mental authorities that prejudiced the accused’s substantial
rights (that is, the testimony of the accused’ s wife was deemed
reliable). Theissue of standing remains atricky one, therefore,

160. Id. (citations omitted).

161. 33 C.M.R.516 (A.B.R. 1963).

162. MCM, supra note 9, R.C.M. 405(a) discussion.
163. Johnson, 53 M.J. at 462.

164. 50 M.J. 60 (1999).

because it is not clear whether a showing of prejudice is
required to establish standing, whether it is required to warrant
granting relief once standing is found, or both. We can distin-
guish the outcomes, perhaps, in thefollowing way: The CAAF
evidently found some sort of coercive conduct on the part of the
SJA in Jones, for, after entertaining the accused’s challenge, the
CAAF found that the SJA’s conduct conferred de facto immu-
nity on the three accomplices. The CAAF found, nevertheless,
that the accused suffered no prejudice.’®® In Johnson, the
CAAF agreed the government illegally summoned a witness
into an Article 32 hearing, but nevertheless refused to find that
thiswas a coercive practice that would impinge upon the poten-
tial reliability of the testimony so as to grant the accused stand-

ing.

Since this distinction is less than satisfactory, however,
counsel are encouraged to turn to Judge Gierke s concurrence
in Johnson, which may provide some illumination. Judge
Gierke found two separate standing issues in the Johnson case:
the first relating to the accused’s standing to assert a violation
of hiswife'srights; the second relating to his standing to assert
that theillegal subpoena affected the reliability of the evidence
or the fairness of histrial.’®® The lack of standing on the first
issue would not preclude standing on the second, but, in any
event, the issue was moot and waived. The issue was moot
because the accused's wife's Article 32 testimony was never
offered at trial. It was waived because the testimony was used
only to refresh her recollection and impeach her, and the
defense did not object to this. Judge Gierke was satisfied,
therefore, that there was no plain error.’

It haslong been recognized that trial counsel may issue what
might be termed ineffectual or illegal subpoenas without sanc-
tion.’® While the use of such subpoenas may not trigger the
striking of testimony obtained via the subpoenas, they do give
the unsettling impression that the government can illegally
compel witness testimony with impunity. It is, perhaps,
because of thislingering unease that neither the majority opin-
ion nor the concurrencesin Johnson provide a satisfactory res-
olution of theissue.

165. Cf. United States v. Jones, 52 M.J. 60, 68 (1999) (“The Government did not improperly coerce the testimony of the accomplices.” (emphasis added)).

166. Johnson, 53 M.J. at 464 (Gierke, J., concurring).

167. Id.

168. Cf. United States v. Wooten, 34 M.J. 141 (C.M.A. 1992) (holding that trial counsel’s alleged violations of federal law inissuing and serving subpoenas duces

tecum would not warrant exclusion of the challenged evidence).
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Pleas and Pretrial Agreements.

If atrend could be identified in the area of pleas, guilty plea
proceedings, and pre-trial agreements (PTA), it would be that
the CAAF has continued its relentless pursuit of substance over
form. And it could aso be said that thisis one area where the
accused appear to have gained more ground than they have lost,
which is not always the case in the apocalyptic struggle
between the government and the accused.

An example of this trend can be seen in the capital arena.
The UCMJtechnically precludes a military judge from accept-
ing a guilty plea in a case that has been referred
capital.*® These statutes could, arguably, have precluded the
military judge's acceptance of the accused's plea of guilty in
United Sates v. Fricke Lieutenant Commander Fricke was
charged with the premeditated murder of hiswife. Hiscasewas
referred capital, meaning that the death penalty would be an
authorized punishment if he were found guilty. He initially
pleaded not guilty but, at the conclusion of the government’s
case, he pleaded guilty pursuant to a PTA. Inthe agreement the
convening authority agreed to refer the case non-capital if the
accused’s pleawas accepted. Before the plea was entered, the
trial counsel announced that the general court-martia has “now
been referred non-capital . . . conditioned upon [the military
judge’s] acceptance of a plea of guilty . . . .” *™* The military
judge declared that “ because the Government has withdrawn
the capital referral at thistime, that givesyou adifferent option
regarding forum selection . . . ."172

On appeal, the accused argued that because his case had
been referred capital at the time his plea of guilty to premedi-
tated murder was proffered and accepted by the military judge,
his guilty plea was void under Article 45(b) and that the mili-
tary judge had no jurisdiction to accept the plea under Article
18, UCMJ. The accused argued there wasno record of the con-
vening authority actually withdrawing and re-referring the
aceused'scase,sothecaseremained a capital case throughout
the proceedings. The CAAF was not persuaded by this rather

formalistic argument, however, noting: (1) that there is no
express requirement that a non-capital referral be stated in a
written instruction; (2) the military judge acknowledged the
non-capital referral prior to the acceptance of the plea; and (3)
the failure to reduce the re-referral to writing was technical in
nature and did not deprive the accused of the protections set out
in Articles 45 and 18, UCMJ.2”® Clearly, the courts seem will-
ing to effect the convening authority’sintent, even if such pro-
cedural niceties as awritten re-referral are not provided to the
accused. The Fricke holding reminds us that referral need not
always be a perfectly choreographed ballet, but even ajurispru-
dential mosh pit will suffice so long as “common sense” pre-
vails.t™

Asiswell known, once aguilty pleais entered the military
judge must conduct a providence inquiry.r”® This consists
largely of placing the accused under oath and then having him
explain why he believes he is guilty of the offense to which he
has pleaded guilty. A question arises, however, if there are wit-
nesses present in the courtroom who will be testifying against
the accused on the merits of other charges or on sentencing.
Must a court sequester these merits and sentencing witnesses
from the accused's providence inquiry? This wasthe question
posed in United Statesv. Langston.® During a tour of duty on
the staff at the Mannheim Confinement Facility in Germany,
Sergeant First Class (SFC) Langston allegedly maltreated sev-
eral female prison staff members. He was charged with making
offensive sexual remarks and advances, committing indecent
assaults, and exposing himself to these women. At his court-
martial, after entering pleas of guilty to some of the offenses,
the accused, through counsel, requested that the three victims,
Specialist (SPC) T, Private First Class (PFC) W, and Staff Ser-
geant (SSG) C, be removed from the courtroom during the
providence inquiry. The military judge denied the motion,
holding that the sequestration provision of Military Rule of Evi-
dence (MRE) 615 did not apply because the providence inquiry
did not constitute the taking of “testimony.”!’” After the
accused's providence inquiry, two of the victims, SPC T and
PFC W, testified on the merits of the contested charges. The
accused was convicted of the charges to which he had pleaded

169. Article 45 statesin part: “(b) A plea of guilty by the accused may not be received to any charge or specification alleging anoffense for which the death penalty
may beadjudged.” UCMJart. 45 (2000). Article 18 states: “However, ageneral court-martial of thekind specified in section816(1)(B) of thistitle (Article 16(1)(B))
shall not have jurisdiction to try any person for any offense for which the death penalty may be adjudged unless the case has been previously referred to trial as a

noncapital case.” Id. art. 18.

170. 53 M.J. 149 (2000).

171. Id. at 151 (emphasisin original).
172. 1d. (emphasisin origind).

173. 1d. at 154.

174. 1d.

175. MCM, supra note 9, R.C.M. 910(d), () (stating that military judge must ensure pleaof guilty ismade voluntarily and knowingly, and question the accused under
oath about the circumstances of the offenses to ensure there existsa factual basis for the plea).

176. 53 M.J. 335 (2000).
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guilty, and he was also found guilty of additional specifications
of the offenses to which he had pleaded guilty. Private First
Class W and SSG C testified on sentencing.

The CAAF disagreed with the military judge's ruling on
MRE 615's applicability, noting that the “purpose of the
sequestration rule is to prevent witnesses from shaping their
testimony to match another’s and to discourage fabrication and
collusion.”'® The CAAF pointed out that the three victims
were present during the taking of the accused’s sworn testi-
mony on providency, “the strongest form of proof in our legal
system,” " that he entered mixed pleas (necessitating atrial on
the merits), and that the sentencing phase of the trial “ till had
to occur, where a concern for shaped or false testimony
remained.” ¥ Having found that the military judge erroneously
failed to sequester the three victim-witnesses, the CAAF then
addressed whether the military judge’s error prejudiced the
accused'strial. The CAAF held that the failure to remove the
three witnesses did not materially prejudice the accused’ s sub-
stantid rights. Applying a harmless error analysis, the CAAF
noted that, while PFC W testified on the merits of the contested
offenses and sentencing, her pretrial statementswere available
to the defense for impeachment, and her testimony at sentenc-
ing related only to the effect of the crimes upon her. Thus, there
was “no reasonable possibility that her testimony was atered
by what she heard” of the providenceinquiry.®®! Similarly, SPC
T, who also testified on the merits, adhered to her version of the
events (which conflicted slightly with the accused s) even after
hearing his providence inquiry, and, in any event, the defense
had the ability to disclose any alteration of her testimony. Asto

177. Id. at 336. Thethen-current version of MRE 615 stated:

SSG C, she did not testify on the merits because the accused
stipulated to hisacts involving her. Her testimony on sentenc-
ing concerned victim impact only. The court concluded that
there was no reasonable possibility that the failure to remove
the witnesses prejudiced the accused.*®

The court |eft open the question of whether MRE 615 always
applies to providence inquiries, or only “in these circum-
stances’ *® (for example, mixed plea cases). Clearly, the safer
approachisfor counsel and military judgesto err on the side of
applying MRE 615to all providenceinquiriesand exclude mer-
its and sentencing witnesses, if only because the sentencing
phase of thetrial will alwaysfollow, with its attendant concerns
for shaped testimony.

Military Rule of Evidence 615 is a powerful sequestration
tool that permits the military judge no discretion so long asthe
witness in the gallery does not fall into one of the exceptions
listed intherule. Counsel must aso bear in mind, however, that
if avictim-witness present is to be called for sentencing only,
that person should be allowed to remain in the courtroom.#

The issue of whether the accused’s providence inquiry con-
stitutes “testimony” raises arelated issue of the uses which can
be made, by either side, of the accused's providence inquiry
admissions, especialy in mixed pleacases. Just how vulnera
ble isthe accused to having his providence inquiry admissions
turned against him on the merits of other charges? The Army
Court of Criminal Appeals recently addressed this issue, and
that holding isrelevant to “new developments’ because the ser-

At the request of the prosecution or defense the military judge shall order witnesses excluded so that they cannot hear the testimony of other
witnesses, and the military judge may make the order sua sponte. This rule does not authorize exclusion of (1) the accused, or (2) a member

of an armed service or an employee of the United States designated as representative of the United States by the trial counsel, or (3) a person
whose presence is shown by a party to be essential to the prosecution of the party’s case.

MANUAL FOR CourTs-MARTIAL, UNITED STATES, MiL. R. Evip. 615 (1995).
178. Langston, 53 M.J. a 336 (citations omitted).

179. Id. at 337.

180. Id.

181. Id. at 338.

182. Id. at 337.

183. Id.

184. Military Rule of Evidence 615 was amended by a recent change to Federal Rule of Evidence 615. The“ Supreme Court, approved an amendment, effective 1
December 1998, to Federal Rule of Evidence 615 which would allow crime victimsto hear the testimony of other witnesses if ‘ authorized by statute.’” United States
v. Langston, 50 M.J. at 516; see MCM, supra note 9, MiL. R. Evip. 615(4). Congress has authorized victims to be present in court at all times so long asthey are only
to testify on sentencing. See 18 U.S.C. § 3510, concerning rights of victims to attend and observe trial, which states:

Non-capital cases. Notwithstanding any statute, rule, or other provision of law, a United States district court shall not order any victim of an
offense excluded from thetrial of a defendant accused of that offense because such victim may, during the sentencing hearing, make a statement

or present any information in relation to the sentence.

18 U.S.C. § 3510 (2000).
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vice courts seem to be split on theissue, and the CAAF may—
or should be—on the verge of stepping into the fray.

We begin with the premise that, in mixed plea cases, the
accused’s plea to one offense may, generally, not be used to
prove up the offense or offenses that are to be contested. %
There are, of course, exceptionsto thisrule. The military judge
should inform the members of the accused’s prior plea of guilty
when the accused specifically requests, or when the “plea of
guilty was to a lesser included offense within the contested
offense charged in the specification.” 5

So this answers the question of what use can be made of the
accused’s guilty pleain amixed plea case. The more compli-
cated issue concerns the use that can be made of the accused's
providence inquiry admissions (that is, the substance of the
accused’s sworn testimony to the military judge). Itiswell-set-
tled that the accused's providence inquiry admissions may be
introduced against the accused during the sentencing portion of
the trial,*7 but it is not entirely clear whether his providence
inquiry admissions may be admitted on the merits of other
charges. Thiswastheissue posedto the Army court afew years
ago in United States v. Ramelb.*® In Ramelb, the accused,
charged with larceny of over $20,000 from the government,
pleaded guilty to the lesser included offense of wrongful appro-
priation under the theory that he did not have the intent to per-
manently deprive the government of the money he had taken
(he was afinance clerk, and he testified that he took money to
test the system to determine whether the finance system was

fraud-proof). During his providence inquiry, he told the mili-
tary judge he had spent some of the money. The prosecution
then went forward on the contested charge, the greater offense
of larceny. Intrying to provethe accused had the intent to per-
manently deprive the owner of the money, the government
called to the stand awitness who had been present in the gallery
during the accused's providence inquiry. The defense did not
object, and the military judge permitted the witnessto testify as
to the accused's providence inquiry admission.

On appeal, the Army court held that the military judge erred,
athough the error was harmless. The Army court focused on
the fact that the military judge advised the accused, prior to the
providence inquiry, that he gave up his right against self-
incrimination “ solely with respect to the issue of guilt or inno-
cence, and only with respect to the offenses to which [he] pled
guilty.”*® Thus, the use of his providence inquiry admissions
in contravention of this limited waiver would violate the
accused's right to remain silent.’®* Moreover, the court found
that that there is “no authority for the proposition that the
accused's answers during a guilty plea inquiry on one offense
may be used as evidence by the government to prove a greater
or separate offense to which the accused has pleaded not
guilty.”*2 The Army court concluded that “the elements of a
lesser offense established by an accused's plea of guilty but not
the accused's admissions made in support of that plea can be
used as proof to establish the common elements of a greater
offense to which an accused has pleaded not guilty.”*%®

185. “If mixed pleas have been entered, the military judge should ordinarily defer informing the members of the offenses to which t he accused pleaded guilty until
after the findings on the remaining contested offenses have been entered.” MCM, supranote9, R.C.M. 913(a); seealsoid. R.C.M. 910(g) discussion (“If the accused
has pleaded guilty to some offenses but not to others, the military judge should ordinarily defer informing the members of the dfenses to which the accused has pleaded
guilty until after findingson the remaining offenses have been entered.”).

186. MCM, supra note 9, R.C.M. 913(a) discussion (citations omitted); see also U.S. Der'T oF ArRMY, Pam. 27-9, LEGAL Services: MiLITARY JUDGE's BENCHBOOK 46-
47 (1 Apr. 2001) [hereinafter BencHBook] (setting out the military judge’ s instructions on pleas to lesser included offenses).

187. According to United States v. Holt, 27 M.J. 57 (C.M.A. 1988), an accused's oral statements made during the guilty plea providence inquiry may be used during
thetrial for determining the providence of the pleaand for sentencing. Indeed, inHolt, the CMA essentially presumed the entire providenceinquiry would be relevant
to sentencing. Id. at 60. (“Unlessthe military judge has ranged far afield during the providence inquiry, the accused’ s sworn testimony will provide evidence “directly
relating to” the offenses to which he has pleaded guilty”).

188. 44 M.J. 625 (Army Ct. Crim. App. 1996).

189. In fact, the witness speculated beyond the providence inquiry admissions. Hewas asked if the accused had used the money for personal expenses, he answered
“Yes" although the accused never stated the purpose of the expenditure. Id. at 627.

190. Ramelb, 44 M.J. at 626.

191. Id. at 629.

192. Id. Thecourt noted:
The government cites United Statesv. Thomas, 39 M.J. 1094 (A.C.M.R 1994), for the proposition that the appellant’ sadmissions during aguilty
pleainquiry can be used to establishfacts relevant to both alesser offense to which an accused pleads guilty and to a greater offenseto which
an accused pleads not guilty. We disagree. In Thomas, this court held that a military judge, asa finder of fact, could consider an accused’s
admissions during a guilty pleainquiry concerning consensua sodomy as proof of one e ement of the offense of forcible sodomy to which he
pleaded not guilty. Although Thomas asserted on appeal that the military judge improperly considered the content of his admissions during the
guilty pleainquiry as evidence to convict him of forcible sodomy, aswell asto convict him on the other contested charges of rape and burglary,
this court found no basis for that assertion.

Id. (emphasisin original).
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This past year, the Air Force Court of Criminal Appealswas
presented with a similar situation but came to a very different
conclusion. In United Sates v. Grijalva,'* the Air Force court
held that neither Ramelb nor the MCM prohibited the use of all offense.
providency admissions by the accused. Thus, the court held

193. Id. (emphasisin original) (citations omitted).

194. 53 M.J. 501 (A.F. Ct. Crim. App. 2000).

APRIL 2001 THE ARMY LAWYER * DA PAM 27-50-341

that statements made during a providence inquiry on a lesser
included offense may be considered by the fact finder as those
admitted facts relate to an admitted element of the greater
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Thefacts of Grijalva are important to thisdiscussion. There
the accused was charged with attempted premeditated murder
and desertion for shooting hiswifein the back and then fleeing.
He attempted to plead guilty to both charges but after the mili-
tary judge rejected his plea, he pleaded guilty to aggravated
assault (intentional infliction of grievousbodily harm). During
the providence inquiry, the accused stated that he went to the
house where his wife was staying with the intent to shoot her.
After a contested trial on the merits of the attempted murder
charge before amilitary judge alone, the accused was convicted
of attempted premeditated murder. During announcement of
special findings, the military judge referred to the accused’s
providence inquiry admission of his intent to shoot his wife.
The accused challenged this use of his providence inquiry by
the military judge before the Air Force court, arguing that the
Army court’s decision in Ramelb precluded the use of his prov-
idence inquiry admissions against him. The Air Force court,
however, found the military judge did not err.

First (and perhaps most importantly) the Air Force court
noted that, immediately preceding the providence inquiry, the
military judge informed the accused—and the accused
agreed—that his admissions during the providence inquiry
could be used against him on the merits of the contested
offense.’®® The Air Force went beyond this important distinc-
tion, however, and pointed out that, contrary to the accused's
argument (and contrary, apparently, to the plain language of
Ramelb), the Army court did not intend to announce acomplete
ban on the use of the accusad’ s providence inquiry admissions
on the merits of contested offenses. The Air Force court noted
that the elements of alesser included offense established during
aguilty pleainquiry may be used to establish the common ele-
ments of a greater offense to which the appellant pleads not

guilty.®® Thus, the Army court in Ramelb actualy held only
that the accused’s providenceinquiry admissionswereinadmis-
sible unless they were relevant to the plea. In Ramelb, the Air
Force court reasoned, the accused’s statements about what he
did with the appropriated money wereirrelevant to whether he
had the intent to permanently deprive the government of its
funds, so the Ramelb court properly held that statements that
were not relevant to the pleacould not be used during findings
on the greater offense. This interpretation, said the Air Force
court, has support in precedent.’ In Grijalva, on the other
hand, the “members could have been instructed [on the con-
tested attempted murder charge] that the appellant admitted
shooting Lisa with the specific intent to cause grievous bodily
harm.”%%® The military judge also “could have instructed that
the appellant admitted that he held this intent when he entered
thehouse. . . [t]herefore. . . the military judge did not err when
he accepted as proven that the appellant intended to shoot his
wife.” 19

The Grijalva decision isan intriguing puzzle for several rea-
sons. Its apparent gainsaying of the Army court’s categorical
language in Ramelb seems unsupportable.?® Perhaps more sig-
nificantly, however, the decision ostensibly endorses a practice
that is contrary to the Army’sguilty pleaformat.2* Army prac-
titioners can appreciate the symmetry of the Ramelb reasoning,
for it fits squarely within the parameters of the Army’s guilty
pleaformat. To the extent that Grijalva endorses a departure
from that script (for example, by encouraging military judgesto
advise the accused that his privilege against self-incrimination
isalso waived with respect to the merits of greater offenses; and
by encouraging military judgesto admit and consider testimony
taken during the providence inquiry), it should be eschewed by
Army counsel.

195. The military judge informed the accused that “ some of what you tell me, the Government may use that in their argument or in their case to prove the charged
offense. ... Soyou understand that some of what you tell me, or anything that you tell me that applies to the elements of attemptel premeditated murder, | may also
consider that in deciding whether you are guilty of that charged offense....” Id. at 502 (emphasisin original).

196. Id. at 503.

197 The Air Farce court cited United Sates v. Glover, 7 C.M.R. 40 (C.M.A. 1953) in support of its position. In Glover, the accused pleaded guilty to wrongful
appropriation of a vehicle. The government went forward on the larceny charge and theaccused testified in his own defense, stating he intended to return the vehicle.
The law officer instructed the members on the offense of larceny but failed to instruct on the lesser included offense of wrongf ul appropriation. The accused was
convicted of larceny. The Army Board of Review reduced the conviction to one of wrongful appropriation, based on the perceived instructional error. The Court of
Military Appeals held that no relief was required because the accused was not prejudiced. Thus, the citation to Glover appears somewhat inapposite since (1) Glover
dealt with an issue of instructional error and (2) it predates the rigorous guilty plea system we know today. See United Statesv. Care, 40 C.M.R. 247 (C.M.A. 1969).
Care, the landmark decision requiring an extensive providence inquiry, was still thirteen years away when Glover was decided. It isnot at all clear that providence
inquiry admissions, or their equivaent, were deemed admissible on the merits of the greater charge.

198. Grijalva, 53 M.J. at 503.
199. Id.

200. “[T]he elements of alesser offense established by an accused' s pleaof guilty but not the accused’ s admissions made in supportof that plea can be used as proof
to establish the common elements of agreater offense to which an accused has pleaded not guilty.” United Statesv. Ramelb, 44 M .J. 625, 627 (Army Ct. Crim. App.
1996) (emphasisin original).

201. The Military Judge's Benchbook prescription for the taking of a guilty plea presumes, at least tacitly, that the accused s privilege against self-incrimination is
waived only with respect to the offense to which heis pleading guilty. See BencHsook, supra note 186, at 14-15 (stating that the accused is to be advised that the plea
of guilty means that he waives the right to say nothing at all, that anything he says during the providency may be used against him “in the sentencing portion of the
trial,” and that his*“ plea of guilty to alesser included offense may also be used to establish certainelements of the charged offense, in the event the government decides
to proceed on the charged offense.. . . .” (emphasis added)).
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Finally, in atactical sense, Grijalva seems somewhat at odds
with the CAAF’s holding in United States v. Langston.?®?
Recall that in that case, the CAAF applied MRE 615 to the
providence inquiry and held that the military judge must, at the
request of a party, sequester a merits witness during the
accused’stestimony. Thus, wherethetrial counsel seeksto call,
as in Ramelb, a witness to testify about the accused’s provi-
dency on the merits of the greater offense, the defense can
object and the military judge has, generally, no choice but to
exclude the witness. Thisraisesthe question that, if the prose-
cution can be barred from calling a witness to testify about the
accused's providence inquiry admissions, should the military
judge smply inform the panel of those admissions?

Thus, the Grijalva case l€ft rather unanswered the question
of the manner in which providence inquiry admissions areto be
presented to the court, assuming they are admissible. The Air
Force court implied the military judge could simply instruct the
members concerning the accused’s statements, raising the
inference that the prosecution would not haveto introduce the
statements. This can only mean that it is the military judge's
responsibility to determine which providence inquiry admis-
sions are relevant on the contested charge, and then to instruct
the members that they can take such statements as proof to be
considered on the contested element of the charged offense.
Not only doesthisruling completely contradict Ramelb, as sug-
gested previously, it is contrary to the extensive case law that
permits introduction of providence inquiry statements during
sentencing.®® It can only be hoped that Grijalva, if affirmed,
will belimited toits particular facts. Inthe meantime, however,
defense counsel should be alert to government attempts to
imtroduce-the-aceused'sprovidenceinquiry on the merits, and
be prepared to: (1) sequester government witnesses under
Langston; (2) argue that the providence inquiry admissions are
categorically inadmissible under Ramelb, (3) arguethat, evenif
technically admissible, such providency admissions are, in a
particular case, irrelevant to the plea under Grijalva, and (4)

202. 53 M.J. 335 (2000).

object to any referencein trial counsel’s closing argument to the
accused's providence inquiry admissions.

Ironically, the CAAF had an opportunity to resolvethisissue
in a case last year, United States v. Nelson.?* There, the
accused, charged with severa offenses, sought to enter a plea of
guilty to a charge of absence without leave. He intended to
plead not guilty to the remaining offenses, and moved to pre-
cludethe use of his statements during the providenceinquiry on
the merits of the other offenses. The military judge denied the
motion, the accused entered pleas of not guilty, and he was con-
victed of all charges. The Army Court of Crimina Appeals
affirmed thefindings and sentence without opinion. The CAAF
ruled the accused had not preserved for appeal the issue of
whether the military judge erred in ruling that the accused’s
providence inquiry admissions could be used against him on the
merits of the other offenses. The CAAF then set asidethe Army
court’s decision on unrelated grounds.

The CAAF has granted review of Grijalva, so they may
shortly clarify this issue for all service courts and military
judges.?®

Having discussed pleas and providence inquiries, we move
inevitably into the realm of PTAs. Each year brings new cases
litigating the propriety of terms before the CAAF.2% Thisyear
was no different.

We begin with the understanding that both the government
and the defense may propose terms in PTAs, and that there is
relatively little limitation on the terms that may be
proposed.?’” An agreement to enter into a stipulation of fact has
become an accepted part of our PTA practice (indeed, itisvir-
tually presumed that there will be a stipulation of fact in support
of each PTA). The stipulation is often used by the government
asavehicleto bring beforethe court evidence that might be oth-
erwise inadmissible, assuming it can leverage the accused into
agreeing.?® Over theyears, few limits have been placed on the
type of evidencethat can berecited in the stipulation. This past

203. The holding of Holt, which permits the introduction of providence inquiry admissions on sentencing, requires that the admissions be relevant and bepresented
in an admissible form. United Statesv. Holt, 27 M.J. 57 (C.M.A. 1988); see also United States v. Irwin, 42 M.J. 479 (1995) (stating that the admissibility of the
statement for sentencing purposes must satisfy the Military Rules of Evidence); United Statesv. Johnson,No. ACM 27954, 1990 CMR LEXIS 177 (A.F.C.M.R. 1990)
(“An authenticated transcript of the providence inquiry could have been introduced by trial counsel as evidence in aggravation d uring the Government’s sentencing
casein chief.”).

204. 51 M.J. 399 (1999).

205. Grijalva, No. 00-0558/AF, 2000 CAAF LEX1S 1303 (Nov. 16, 2000).

206. See, e.g., United Statesv. Davis, 50 M.J. 426 (1999) (stating that the accused offered a PTA in which he agreed to plead not guilty and, in exchange for a sentence
limitation, to enter into aconfessiona stipulation and to present no evidence; the CAAF found the provision violated the prohbition against accepting a confessional
stipulation as part of a PTA promising not to raise any defense, but found that the accused' s due process rightswere not prejudiced); see also United Statesv. Bertelson,

3M.J. 314 (CM.A. 1977)

207. See MCM, supra note 9, R.C.M. 705(d)(1) (stating that either the government or the defense may propose any term or condition not prohibited bylaw or public
policy).

208. Cf. United Statesv. Glazier, 26 M.J. 268 (C.M.A. 1988) (stating that parties may stipulate to admissibility of otherwise inadmissble evidence).
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term, however, the CAAF showed that thislicenseis not unlim-
ited.

The accused in United States v. Clark?® filed a false claim
for the loss of some stereo speakers during his household goods
move. The accused did not attribute the theft to the movers,
however, believing that the speakers had been stolen before his
household goods were packed by the movers. Suspicions were
aroused, and investigators were contacted. The investigators
spoke to the accused who agreed to take a polygraph to support
the truthfulness of his claim. The polygraph result indicated
deception and, when confronted by this news, the accused con-
fessed to filing a false claim and lying to the investigator.
Shortly thereafter, he entered into aPTA. The agreement had as
one of its terms that the accused would enter into “reasonable
stipulations concerning the facts and circumstances of the
case.”#9 At trial, after entering his pleas and discussing his
offenses with the military judge, the military judge reviewed
the accused's stipulation. The stipulation showed that the
accused had agreed to take a polygraph and that the test results
indicated deception. The military judge admitted the stipula-
tion into evidence.

In reviewing the portion of the stipulation that mentioned the
polygraph, the CAAF noted that inadmissible evidence may be
admitted at trial through astipulation, provided thereisno over-
reaching by the government in obtaining the PTA, and provided
the military judge finds no reason to reject the stipulation “in
the interest of justice.”?!* The CAAF then pointed out that
MRE 707%2 prohibits the use of polygraph evidence at trial.
The analysis to the rule prohibits polygraph evidence based on
a concern that such evidence is unreliable. Thus, the rule
adopts a bright-line rule that polygraph evidence “is not admis-
sible by any party to acourt-martial even if stipulated to by the
parties.”?®* The CAAF noted further that the Supreme Court
recently upheld this per se prohibition in United Sates v. Schef-
fer. 214

209. 53 M.J. 280 (2000).

210. Id. at 281.

211. Id. at 282 (quoting United States v. Glazier 26 M.J. 268, 270 (C.M.A. 1988)).

212. MRE 707(q) states:

The CAAF found the military judge had erred in admitting
the stipulation of fact with its referenceto the polygraph exam-
ination, holding that the military judge’s error was “plain and
obvious.”?** However, the CAAF found the accused suffered
no prejudice. In reaching this conclusion, the CAAF focused
on the fact that the providence inquiry was substantially com-
plete before the military judge admitted the stipulation. Infact,
it appeared the military judge maintained a healthy skepticism
toward the stipulation, for when the trial counsel initially
offered the exhibit, the military judge stated “I like to look at
that only after I’ve completed the inquiry, so | don’t get con-
fused by the lawyers' version of events.”?*® Thus, it did not
appear that the military judge had relied on the offending lan-
guage in finding the accused' s plea provident.

In addition, the CAAF was guided by the Supreme Court’s
concern in Scheffer with the “widespread uncertainty” about
polygraphs, as well as the Supreme Court’s declaration that the
accused has no constitutional right to present polygraph evi-
dence.?’

Returning to the PTA, the CAAF held that the document did
not specifically require the stipulation to include a reference to
the polygraph. Even if the terms of the agreement called for
such a stipulation, however, the appropriate remedy would be
for themilitary judgeto hold theimpermissible term unenforce-
able and to strike the reference to the polygraph in the stipula-
tion.

Whilethe result of the case seemsrelatively straightforward,
itisclear that the members of the court aredivided on the extent
to which MRE 707 poses a complete ban on polygraph evi-
dence, and the concurring opinions suggest this is an area that
remains ripe for litigation. Chief Judge Crawford wrote that
she would have permitted the accused to waive the admissibil-
ity bar presented by MRE 707, and noted that polygraph evi-
dence may be admissible under a number of different
theories.:®

Notwithstanding any other provision of the law, the results of a polygraph examination, the opinion of apolygraph examiner, orany reference
to an offer to take, failure to take, or taking of a polygraph examination, shall not be admitted into evidence.

MCM, supranote 9, MiL. R. Evip. 707 (a).
213. Clark, 53 M.J. at 282.

214. 523 U.S. 303 (1998).

215. Clark, 53 M.J. at 282.

216. 1d.

217. 1d. at 282-83.
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Senior Judge Everett, also concurring, cautioned against the
sweeping reading which the lead opinion gave to MRE 707,
stating that the absolute bar is not supported by the plain lan-
guage of therule. Moreover, Judge Everett questioned whether
the ban even applied to sentencing, and suggested the President
did not intend to exclude all references to polygraphs, particu-
larly where the taking of a polygraph would be relevant to
determining whether a suspect’s subsequent statements to
investigators was voluntary.?*® Perhaps anticipating United
Sates v. Clark, Justice Stevens noted in his dissent in Scheffer
that “Indeed, even if the parties stipulate in advance that the
results of alie detector test may be admitted, the Rule requires
exclusion.”?° Only time will tell whether the CAAF sfinding
of error in Clark will come back to haunt it.

Unintended Consequences

The past two years have seen amild revolution in the area of
post-trial relief to accused whose PTAs are trumped by Depart-
ment of Defense (DOD) or service regulations that nullify par-
ticular provisions of PTAs. Generally, a misunderstanding
concerning the impact of a service regulation on a PTA’'s terms
will not result in relief for the accused unlessthe understanding

218. Id. at 283-84 (Crawford, J., concurring).

219. Id. at 284-85 (Everett, J., concurring).

220. 523 U.S. at 321.

221. United Statesv. Olson, 25 M.J. 79 (C.M.A. 1987).

222. United Statesv. Bedania, 12 M.J. 373, 376 (C.M.A. 1982).

relates to a material term of the agreement.?2! Where the mis-

understanding is collateral, or where collateral consequences of
acourt-martial conviction are relied upon as the basis for con-

testing the providence of guilty pleas, the accused is entitled to
succeed only when the collateral consequences are major, and

the accused’s misunderstanding: (1) results forseeably and
almost inexorably from the language of the pretria agreement;

(2) isinduced by the tria judge's comments during the provi-

denceinquiry; or (3) ismadereadily apparent to the judge, who
nonetheless fails to correct the misunderstanding. 2

With these rules as the backdrop, the CAAF has shone the
beam of its concern most recently on DOD and service regula-
tionsthat cut off the accused’ s entitlement to pay after tria, thus
nullifying terms of pretrial agreements that purport to grant the
accused some relief on forfeiture of pay and
alowances.?® Prior to 1999, the CAAF treated similar issues
as collateral to the pretrial agreement.?* The CAAF has sig-
naled a sea-change in its decisions in this area, starting with
United Sates v. Mitchell .?®

In Mitchell, the CAAF was concerned with the impact of
DOD and Air Force regulations on the convening authority’s
promise that the accused would get somerelief on forfeiture of
pay and allowances so that he could continue to support his

223. In the author’s experience, such terms are de riguer in trial practice. Many accuseds who have family members to support often include a provision in their
pretrial agreements by which the convening authority promises to reduce the forfeiture of pay and allowances to the extent permtted by law (or some lesser amount)

so that the accused can ensure that some money goes to hisfamily.

Thecatalyst for this practice must surely be the recent congressional amendments to the UCM Jthat mandated automatic forfeiture of pay for more severe sentences
in the military. In April 1996, congressional amendmentsto the UCMJ became effective. Asthe Air Force Court of Criminal Appeals has explained:

Article 57, UCMJ, was amended to change the effective date for forfeitures and grade reduction to the earlier of 14 days after sentenceis
adjudged or the convening authority’s action. Under the previous version of Article 57, forfeitures did not commence until the convening
authority took action on the sentence. Congress also added a new section to the UCMJ, codified as Article 58b, which states, inpertinent part,
that one sentenced to confinement for more than six months, or to any period of confinement and a punitive discharge, shall forfeit all pay and
allowances in the case of a general court-martial during the period of confinement.

United States v. Hester, No. ACM 32364, 1997 CCA LEXIS 163 (A.F. Ct. Crim. App. 1997).

Congress allowed the convening authority to defer automatic forfeitures until action, and, at action, waive the forfeitures for six months on condition that the funds

are paid to the service members’ dependents. UCMJ art. 58b(b) (2000).

It is, perhaps, because of the advent of these somewhat draconian conditions, and the concomitant confusion they have inspired, that the CAAF has entered the
lists on behalf of accused who seek to have the convening authority blunt the harshness of the impact of these measures on our grvice members' families.

224. See, e.g., United States v. Albert, 30 M.J. 331 (1990). In Albert, the accused entered into a pretrial agreement which included a provision for suspension of
forfeituresfor oneyear. His enlistment had expired previously, however, and he wasinvoluntarily extended for trial. After trial, hewas confined, and his entitlement
to receive pay terminated. The forfeiture suspension provision was of no practical benefit because he could no longer receive pay and allowances. The CMA, relying
on United Sates v. Bedania, 12 M.J. 373 (C.M.A. 1982), affirmed that the accused’ s entitlement to pay was beyond the purview of the court-martial. The court was
also satisfied that the accused had been more interested in limiting confinement than in suspending forfeitures. Albert, 30 M.J. at 331.

225. 50 M.J. 79 (1999).
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family after trial. Therewasno provision pertaining to confine-
ment. The adjudged sentence included confinement, however.
Under Air Force regulations, the accused’s requested extension
of his enlistment could not be granted. Thus, the accused went
into ano-pay status. The CAAF, concerned that the DOD reg-
ulations and the Air Force regulations had effectively deprived
the accused of the benefit of his bargain, remanded the case to
the Air Force court with the guidance that, if the accused had
not received the benefit of his bargain, the pleawould betreated
asimprovident, and the findings set aside.??

After Mitchell, the writing was on the wall, so to speak, for
the government and the service courts, and this was clearly
demonstrated in two cases following closely on the heels of
Mitchell during this term.

United States Williams®” and United Statesv. Hardcastle?®
both involved service memberswhose expiration of term of ser-
vice nullified the forfeiture provisions of their PTAs. Both
cases also involved government concessionsthat resulted in the
cases being set aside. In Williams, the accused pleaded guilty
to two specifications of writing bad checks (twenty-nine checks
over $20,000). He entered into aPTA that would limit his pun-
ishment to a bad conduct discharge, twelve months' confine-
ment, and total forfeitures. The agreement also sought to
provide support to the accused’s family. In return for the plea
of guilty, the convening authority agreed to suspend a portion
of adjudged forfeitures and to waive automatic forfeitures. At

trial, the military judge recited the terms of the PTA on the
record to ensure the accused understood them.

Unfortunately, the accused had been placed on legal hold
owing to the expiration of his term of service two weeks prior
to trial.?® Neither his defense counsel nor the government was
aware of a DOD regulation that required service members on
legal hold, who are later convicted of an offense and confined,
to forfeit their right to pay and allowances after conviction. The
accused went into confinement after trial and then learned that
his pay and allowances were terminated. On appeal, he argued
that the only reason he entered into thePTA was to waive for-
feitures and provide for his dependents.?®

The government conceded that the accused did not receive
the benefit of hisbargain and, therefore, his pleas wereimprov-
ident. The government based its concession on a methodol ogy
stemming from United States v. Bedania®! and United Statesv.
Olson,?2 noting that the waiver of forfeitures provision was
material because it was interjected into the terms of the PTA,
and that, therefore, the misunderstanding of that material term
(that is, that it was a nullity) permitted the accused to cancel the
agreement. The government further conceded that, even if the
nullity of the forfeiture provision was a collateral issue, the
accused would still be ableto rescind the agreement. Collateral
conseguences may result in rescinding the agreement where
they are major and the accused’s misunderstanding of the con-
sequences is induced by the military judge.®®

226. The Air Force court subsequently determined that the accused had been dlowed to retire and, therefore, granting the accused relief would be inappropriate.
United States v. Mitchell, No. ACM 31421, 2000 CCA LEXI1S 150 (A.F. Ct. Crim. App., May 26, 2000).

227. 53 M.J. 293 (2000).

228. 53 M.J. 299 (2000).

229. “Legal Hold” is one way of describing a procedure by which an accused is involuntarily extended on active duty to complete the processing of court-martial
proceedingsagainst him. See, e.g., U.S. DeP'T oF ARMY, ReG. 635-200, PERSONNEL SEPARATIONS: ENLISTED PERSONNEL, para. 1-22(a) (1 Nov. 2000) (stating that asoldier
may be retained after his term of service has expired when an investigation of his conduct has been started with aview totrial by court-martial, charges have been
preferred, or the soldier has been apprehended, arrested, confined, or otherwise restricted by the appropriate military authority).

230. Williams, 53 M.J. at 295. The accused s defense counsel took issue with thisclaim, stating that the accused and his family were most concerned with limiting
confinement.

231. 12 M.J. 373, 376 (C.M.A. 1982). In Bedania, the court set out a test for assessing whether a misunderstanding of some provision of the agreement—or afailure
to perceive collateral consequences might cause a misunderstanding about a provision of the agreement—would warrant relief for an accused:

When collateral consequences of a court-martial conviction] such as administrative discharge . . . are relied upon as the basis for contesting
the providence of a guilty plea, the appellant is entitled to succeed only when the collateral consequences are major and the agpellant’s misun-
derstanding of the consequences (a) results forseeably and almost inexorably from the language of the pretrial agreement; (b) isinduced by the
trial judge's comments during the providence inquiry; or (c) is made readily apparent to the judge, who nonethel ess fails to comect that misun-
derstanding. In short, chief reliance must be placed on defense counsel to inform an accused about the consequences of a court-martial convic-
tion and to ascertain his willingness to accept those consequences.

Id. at 376.

232. 25 M.J. 293 (1987). InOlson, the accused s plea was based on a pretrial agreement where he promised to make restitution. At trial, the government stated the
accused had made restitution, yet the finance office later recouped a similar amount from the accused’s pay. The accused argued on appeal that he had not received
the benefit of his bargain. The government argued that the finance action was collateral, and the court agreed that unforeseen collateral consequences do not justify
cancellation of the pretrial agreement. Nevertheless, the court held that restitution was amaterial term of the pretrial agree ment. The term was material because it
was interjected into the terms of pretrial agreement. The accused' s misunderstanding of thismaterial term gave him the right to rescind the agreement.

233. Williams, 53 M.J. at 296 (quoting Bedania, 12 M.J. 373, 376 (C.M.A. 1982)).
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In Hardcastle, the accused entered into a PTA in which the
convening authority agreed to suspend adjudged forfeitures in
excess of $400, and to waive all forfeitures in excess of $400
for six months. The adjudged sentence included a bad conduct
discharge, tota forfeiture of pay and allowances, and confine-
ment for thirty months. After trial, while confined, the
accused’s term of service expired, placing him in a no-pay
status. On appeal, the government conceded, and the CAAF
accepted the concession, that the accused had not recelved the
benefit of hisbargain, that his pleas were improvident, and the
case should be set aside. The government conceded that, under
Olson, the term was material because it was interjected into the
terms of the PTA. The accused’'s misunderstanding of this
material term meant that he had aright to rescind the agree-
ment. The government further acknowledged that, even if the
issue of pay entitlement was collateral, the accused was entitled
to relief, because (1) “the collateral consegquences are major,”
and (2) the “appellant’s mi sunderstanding of the consequences”
was “induced by the trial judge’s comments during the provi-
dence inquiry.” %

As noted, these cases involved concessions by the govern-
ment that resulted in the decisions being set aside. Neverthe-
less, the government’s apparent willingness to make these
concessions, and the CAAF's willingness to accept these con-
cessions, serve asareminder to all counsel that what were hith-
erto considered collateral consequences are no longer to be
treated as such. Counsel for both sides are reminded that the
simplest way to protect the accused and the record in such cases
is to review the charge sheet, and be ever mindful of the fact
that an accused approaching the end of his enlistment should
think twice about the efficacy of aPTA provision that limitsfor-
feitures.?®

Conclusion

234. 1d. at 295.

Any effort to divine a unifying theme from the preceding
casesis likely to be a botched job at best, so perhaps the most
worthwhilething to do istry to review the dominant themesthat
have been discussed here. The CAAF, arguably, pursued sub-
stance over form in the technical world of voir dire and pleas
and pretrial agreements,?* clarified that MRE 615 applies to
providence inquiries, and continued to show astrong interest in
ensuring that accused service members get the benefit of the
bargain of their pretrial agreement. The CAAF also reaffirmed
the necessity that the accused show prejudice (and, implicitly,
the difficulty of meeting that standard) in order to challenge
allegedly illegal pretrial actions by the government. Mean-
while, the CAAF appeared to retrench on the military’s appli-
cation of Batson v. Kentucky, which may be part of a broader
trend of deference toward military judges and convening
authorities. Perhaps most significantly, though, the CAAF tac-
itly renounced its requirement that the defense show command
influence in order to sustain a challenge to panel selection pro-
cedures under Article 25, UCMJ.

Only time will tell whether these cases will prove to be part
of acontinuing trend. Their immediate import isto remind al
judge advocates of the necessity to review the new case law and
understand the occasionally subtle distinctions within the Man-
ual for Courts-Martial. Without such an understanding, coun-
sel for either side risk being placed in the mode of the gladiator
who is disarmed the moment the challenger enters the pit.
Thus, counsel could hardly heed better cautionary advice than
that of the poet with whom we began this article:

Beware the Jabberwock, my son!

The jaws that bite, the claws that catch!
Beware the Jubjub bird, and shun

The frumious Bander snatch! 2%

235. Id. at 296 n.* (stating the CAAF noted the charge sheet showed the accused enlisted for six years in February 1991; the date of trid was February 1997).

236. The CAAF did, however, affirm a complete ban on polygraph evidence underM.R.E. 707.

237. Lewis CARROLL, JABBERWOCKY, at http://www76.pair.com/keithlim/jabberwocky/poem/jabberwocky.html (last visited 18 Feb. 2001).
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New Developmentsin Evidence 2000

Major Victor M. Hansen
Professor, Criminal Law Department
The Judge Advocate General' s School, United States Army
Charlottesville, Virginia

Introduction

This past year’'s cases addressing the rules of evidence once
again illustrate the dynamic nature of evidence law. The
breadth and scope of issues covered by the rules of evidence
truly is daunting. Appellate courts examining evidentiary
issues with the benefit of 20/20 hindsight often see issues that
practitioners in the heat of battle overlook. Reading these
appellate court opinions can be both enlightening and frustrat-
ing from the viewpoint of the trial practitioner. Enlightening
because the appellate courts may discuss the rules and provide
explanation on alevel that trial practitioners have never consid-
ered. Frustrating because it may seem impossible to reach that
level of sophistication in the context of atrial.

Nonetheless, practitioners are not absolved of the responsi-
bility of knowing and correctly applying the rules of evidence
just because thetask is challenging and sometimes overwhel m-
ing. Thisarticleisan attempt to distill some of the mostimpor-
tant lessons and trends in evidence law over the past year toaid
trial practitionersin their task. Thefocusis primarily on cases
from the Court of Appealsfor the Armed Forces (CAAF). The
article also discusses significant federal circuit cases, one
Supreme Court case, and afew service court cases.

Differing Standards of Logical and Legal Relevance

Over the past two terms, the CAAF has scrutinized urinaly-
sis cases very closealy. Last term, the CAAF surprised many
practitioners with their opinions in United States v. Graham*
and United States v. Campbell.? In both cases, the CAAF argu-

1. 50 M.J. 56 (1999).

2. 50 M.J. 154 (1999), supplemented in reconsideration at 52 M.J. 386 (2000).

ably departed from previous case law in reversing two urinaly-
sis convictions.® The court continued the trend this year in
United Sates v. Matthews' by applying a standard for logical
and legal relevance that is stricter for urinalysis cases than in
other contexts.

Military Rule of Evidence (MRE) 401 defines logica rele-
vance as evidence that has any tendency to make the existence
of any fact of consequence more or less probable than it would
be without the evidence.® Practitioners have long recognized
that thisis alow standard.® Military Rule of Evidence 403 sets
out the requirements for legal relevance, stating that even rele-
vant evidence can be excluded if the probative value is substan-
tially outweighed by the risk of unfair prejudice, confusion,
delay or cumulativeness.” To understand how the CAAF is
applying a stricter standard for logical and legal relevance in
urinaysis cases than in other areas, it is helpful to look first at
how the court applies these concepts in other cases. United
Statesv. Burns,® acase decided thisyear, provides agood exam-

ple.

Typical Application of Logical and Legal Relevance

In Burns, an officer and enlisted panel convicted the accused
of conspiracy to commit rape and indecent acts.® On the night
of the crime, the accused held a party at his apartment and a
number of airmen attended. All of the partygoers, including the
accused and the victim, were drinking heavily. Late into the
night everyone left except for the victim, the accused, and two
other male airmen. The victim eventualy fell asleep.’® She
later awoke and found herself naked in the bedroom with one of

3. MgorWalter M. Hudson & Major Patricia A. Ham, United Statesv. Campbell: A Major Change for Urinalysis Prosecutions? , ArRmy Law., May 2000, at 38.

4. 53 M.J. 465 (2000).

5. Military Rule of Evidence 401 providesthat: “Relevant evidence means evidence having any tendency to make the existence of any fact of consequence to the

determination of the action more or less probable than it would be without the evidence.”

[hereinafter MCM].

MANUAL FOR CouRTs-MARTIAL, UNITED STATES, MiL. R. Evip. 401 (2000)

6. STEPHEN A. SALTZBURG ET AL., MILITARY RULES oF EviDENcE MAaNuAL 473 (4th ed. 1997).

7. MCM, supranote 5, MiL. R. Bvip. 403.
8. 53 M.J. 42 (2000).

9. Id. at42.
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the male airman having sex withher. She heard other voicesin

the room and started to struggle. Then someone held her wrists
while the airman continued to have sex with her. Once she was
released, she ran out of the apartment and a passing motorist

picked her up and took her back to base. * The accused later

admitted to removing the victim’s clothes and molesting her but

said any sexual intercourse between her and the other airmen

was consensual .2

The next day the police searched the accused’s apartment
and found an unopened condom at the head of the accused’ sbed
onthefloor. Thegovernmentintroduced a photo of the condom
at trial claiming that this sexual paraphernalia was relevant to
show the existence of a conspiracy to commit rape. The
defense objected on relevancy grounds because there was no
link between the condom and the alleged crimes.®* The military
judge admitted the evidence over the defense objection.

The CAAF ruled that under MRE 401, thisevidence wasrel -
evant to corroborate the victim's statement that the rape
occurred in the bedroom and as evidence of the conspiracy.™
The CAAF also said that since the charge was conspiracy, as
long as the condom was linked to one of the co-conspirators
that was sufficient to make it relevant against the accused?®

Guidance

There is nothing particularly new or earth shattering about
the holding in Burns. It is simply a good reminder of the low
standard for logical relevance under MRE 401. The language
intherule, “any tendency,” meansjust what it says. Inthiscase,
the nexus between the crime and an unopened condom found in
abedroomisvery slight at best. Yet, given the low standard of
MRE 401 and the relatively innocuous nature of the evidence,
it satisfiesthebasic criteria. Itisalso interesting to note that the
evidence was deemed to be admissible to show the location of

10. Id. at43.
1. 1d

12. 1d.

13. 1d.

14. 1d.

15. Id. at 44.
16. Id.

17. 53 M.J. 465 (2000).
18. Id. at 467.
19. Id.

20. ld

21. |d. at 468.

the crime, even though it does not appear from the record that
the government offered it for that purpose at trial. Thiscaseis
interesting when compared with United States v. Matthews,’
because it illustrates how the CAAF applies logica and legal
relevance in amuch stricter fashion in urinalysis cases.

A Stricter Application of Relevance

Staff Sergeant Matthews, an Air Force Office of Special
Investigations (OSl) agent, was randomly selected to provide a
urine sample on 29 April 1996.1% That sample tested positive
for delta-9-Tetrahydracannibanol (THC). Twenty-three days
after she submitted the first sample, the accused was tested
again as part of acommand directed urinalysis. She tested pos-
itive for THC on the second sample aswell.*® The accused was
only charged with the first use. At trial, the accused put on a
good soldier defense. The accused testified in her defense. On
direct examination, she testified that she had not used mari-
juana between the 1st and 29th of April. She also testified that
she had no idea how the sample could have tested positive for
THC.®

After the accused testified on direct examination, the mili-
tary judge allowed the government to introduce evidence of the
second positive urinalysis which took place on 21 May. The
government introduced expert testimony that this second posi-
tive urinalysis was from a separate use. The judge admitted
this evidence as rebuttal evidence under MRE 404(b) to show
knowing use by the accused? Thejudge specifically held that
the probative val ue of this evidence was not outweighed by the
risk of unfair prejudice, citing MRE 4032

The judge did place some limitations on this evidence. He
ruled that the government could not use this evidence to
impeach the accused’s character for truthfulness under MRE
608(b).%* In spite of this ruling, however, the military judge
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held that the accused’s testimony that she did not use marijuana
at any time between 1and 29 April opened the door to impeach-
ment with evidence of the second positive urinalysis.®* He also
instructed the members that they could consider this evidence
of a second positive urinalysis to assess the credibility of the
accused’s testimony.?

At trial and on appeal, the defense contended that this was
not proper rebuttal evidence because the accused had done
nothing more than deny the elements of the offense. The Air
Force court disagreed.?’ That court said that the accused
asserted an innocent ingestion defense by testifying that she had
no quams about the collection and testing procedure and that
she had no idea of how the THC got into her system.?® More-
over, the court noted that by putting on a good solder defense,

22. Military Rule of Evidence 404(b) provides in part:

she opened the door under 404(a)(1)?° to allow the government
to cross examine witnesses with evidence of bad character.®
The court anal ogized this case to United States v. Trimper® and
held that a date specific denia coupled with a good soldier
defense is ana ogous to a sweeping denial that allows the gov-
ernment to impeach with contradictory facts both to attack the
accused's credibility and rebut evidence of good military char-
acter.*

The CAAF disagreed. First the court noted that while the
accused opened the door to rebuttal evidence of her good mili-
tary character by testifying that she was a good soldier, MRE
405(a)* limits that evidence to cross-examination about spe-
cific acts.® The rule does not alow introduction of extrinsic
evidence, as was done here where the government introduced

Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in confomity therewith.
1t may, however, be admissiblefor other purposes, such as proof of motive, opportunity, intent, preparation, plan knowledge, identity, or absence

of mistake or accident[.]
MCM, supra note 5, MiL R. Evip. 404(b).
23. Matthews, 53 M.J. at 468.

24. Military Rule of Evidence 608(a) states:

The credibility of awitness may be attacked or supported by evidence in the form of opinion or reputation, but subject totheselimitations: (1)
the evidence may refer only to character for truthfulness or untruthful ness, and (2) evidence of truthful character is admissibl e only after the
character of the witness for untruthfulness has been attacked by opinion or reputation evidence or otherwise.

MCM, supranote 5, MiL. R. Evip. 608(a).

25. Matthews, 53 M.J. at 469.

26. Id.

27. United Statesv. Matthews, 50 M.J. 584 (A.F. Ct. Crim. App 1999).
28. Id. at 588.

29. MRE 404 (a) providesin part:

Evidence of aperson’s character or atrait of aperson’scharacter isnot admissible for the purpose of proving that the person acted in conformity
therewith on a particular occasion, except: (1) Evidence of a pertinent trait of the character of the accused offered by an accused, or by the

prosecution to rebut the same.
MCM, supra note 5, MiL R. Evip. 404(a)(1).

30. Matthews, 50 M.J. at 588.

31. 28 M.J. 460 (C.M.A. 1989). In Trimper, the accused, an Air Force judge advocate, was charged with several specifications of wrongful use of marijuana and
cocaine in violation of Article 112(a), UCMJ. In his defense the accused testified that he had never used drugs. To rebut that claim, the government was allowed to
introduce the test results of a urine sample submitted by the accused to a civilian hospital. Thetesting occurred outside of the charged incidents and it revealed that
the accused’s urine tested positive for cocaine. The then Court of Military Appeals held that the accused by his own testimony and sweeping denia s opened the way
for the prosecution to use the test results, even though the results would have otherwise been inadmissible. Id. at 461.

32. Matthews, 50 M.J. at 588-589.

33. Military Rule of Evidence 405(a) provides: “In all casesin which evidence of character or atrait of character of aperson i sadmissible, proof may be made by
testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry isallowable into relevant specific instances of conduct.” MCM,

supra note 5, MiL. R. Evip. 405(8).

34. United Statesv. Matthews, 53 M.J. 465, 470 (2000).
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the actual test results. The court also said that the cross-exam-
ination should be limited to acts committed prior to the charged
offense.® Here the act occurred twenty-three days after the
charged offense. This portion of the opinion is arguably dicta
because, as the CAAF noted, the military judge did not instruct
the members on this theory of admissibility.** The comment
does, however, raise some concerns discussed below.

The CAAF aso disagreed with the military judge and the
Air Force court that the extrinsic evidence of the second urinal-
ysis was admissible to impeach the accused’s credibility with
contradictory facts.® First, the trial judge did not adequately
instruct the members on how they may properly consider this
evidence as impeachment.® More importantly, the evidence
did not impeach the accused’ s very carefully limited testimony
that she did not knowingly use drugs between 1 and 29 April,
because the evidence did not contradict that point.*

Finally, consistent with their opinion last year in Graham,
the CAAF said that this evidence does not prove knowing use
on the date charged. Here the mgjority rejected Judge Craw-
ford's argument that this evidence was admissible to prove
guilty knowledge under the doctrine of chances.*® Judge Craw-
ford argued in dissent that it was unlikely that the accused
would repeatedly be innocently involved in drug use, and thus
the second urinalysis was admissible to show her guilty knowl-
edge.** The majority rejected that argument, reasoning that
there was no factual predicate about how the accused ingested
the marijuana on either occasion. Such afactual predicate, the
majority said, isrequired in order to make this theory of admis-
sibility relevant.*2 The CAAF held that evidence of an unlawful
substance in an accused's urine at a time before the charged
offense may not be used to prove knowledge on the date
charged. Further, evidence of an unlawful substance in the
accused's urine after the date of the charged offense and not

35. 1d

36. Id

37. 1d at 471

connected to the charged offense may not be used to prove
knowing use on the date of the charged offense®

Guidance

The standard for logical relevance is any tendency. The
CAAF showed in Burns how low that standard can be. Yet in
Matthews, when the case involves an uncharged urinalysis, the
requirements seem more stringent and the court is scrutinizing
the evidence much more closely. A couple of points warrant
further comment. Firgt, at thetrial level, it doesnot appear that
the government argued that evidence of the second positive uri-
nalysis could be used in cross-examining the accused and other
character witnesses under MRE 404(a)(1) and MRE 405(a), to
rebut her good military character claim. Had thistheory been
argued at trial, the mgjority’s statement that cross-examination
should be limited to acts that occurred prior to the charged
offense would have even more significance. The court did not
rely on any legal authority for their proposition other than the
opinion of the authors of the Military Rules of Evidence Man-
ual.** Theauthors of that treatise do not citeto any lega author-
ity for that opinion. Nothing in the language of the rule or the
drafter’s analysis places any time restriction on the use of evi-
dence in cross-examination. In fact, there are similar federal
district court cases where post offense misconduct is used.*

The rationale for excluding post offense misconduct when
cross-examining a character witness under MRE 405(a) seems
to be that the court is only concerned with the accused’s char-
acter at the time of the offense, and only prior misconduct
would berelevant to the accused’ s character on that date. This
rational e does not make sense. Asthe Air Force court noted, to
accept that proposition would require a court to hold that an
accused can state that “my good military character should cre-
ate areasonable doubt in your mind that | knowingly used mar-

38. Id. The CAAF noted that the military judge instructed the members that the second positive urinaysis could be considered in thei r assessment of appellant’s
credibility without giving any further guidance. Thisinstruction wasalso contradictory to his earlier ruling that M RE 608 wasnot a proper basisfor the admission of

the second urinalysis. 1d.

39. Id.

40. 1d. at 470.

41. 1d. at 473 (Crawford, J., dissenting).
42. 1d. at 470-471.

43. 1d. at 470.

44. 1d. (citing SaLTzBURG, supra note 6, at 572).

45. See, e.g., Crowder v. United States, 141 F.3d 1202 (D.C. Cir. 1998). InCrowder, the government used post-offense misconduct under Federa Rule of Evidence

(FRE) 404(b) to prove the accused’ sidentity at the time of the offense.
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ijuana between the 1st and the 29th of April, but all bets are off
after that date.”* Certainly, misconduct within a few days of
the charged offense may be logically relevant as to the
accused's character on the date of the offense. A leopard cannot
change its spots that quickly. Instead of a blanket prohibition,
abetter approach isto look at each case on its facts and for the
military judge to consider the timing of the misconduct as one
factor to weigh in the logical and legal relevance analysis.

The second point of note in Matthews is that the majority
views the doctrine of chances theory of admissibility very nar-
rowly. According to themagjority, unlessthereis some evidence
of how the accused ingested the substance into her system on
each occasion, a second positive urinalysis for the same drug
would never berelevant to show her knowledge. Inapaper uri-
nalysis case there will rarely be a sufficient factual predicate of
the various ingestions. The factual predicate that the court
should focus onis not the circumstances surrounding the inges-
tions, but the fact that the accused tests positive for the same
drug more than once over a short time period and asserts an
innocent ingestion defense. Thefact that the accused tests pos-
itive in another instance logically rebuts the claim that the
charged use was unknowing, sincethe chances of two visits by
the dopefairy* arerare.

In spite of these criticisms, practitioners must appreciate the
trend of a majority of the CAAF judges. Reading Matthews
together with the CAAF's opinions in Campbell and Graham
from last term, the inescapable conclusion is that a majority of
the CAAF is scrutinizing urinalysis cases very closely. The
government is more restricted than in the past on the methods
they can usein order to obtain a conviction. Attemptsto prove
the accused’s knowledge with evidence of prior or post offense
use will probably fail.

Character Evidence

The next series of casesinvolve various aspects of character
evidence, primarily of the accused. Some interesting points
here are that the appellate courts do not like profile evidence of
the accused or any other witnesses, and the rules apply equally

46. United Statesv. Matthews, 50 M.J. 584, 589 (A.F. Ct. Crim. App 1999).

to both parties. There are also afew examples where very old
uncharged misconduct is admitted under MRE 404(b) but
recent post offense misconduct may not be admissible under
MRE 413.

What's Good for the Goose. . .

The Air Force court reminded defense counsel that the char-
acter rules apply equally to them as they do to the government.
In United Sates v. Dimberio,* an officer and enlisted panel
convicted the accused of aggravated assault against his child*
On the evening and early morning hoursof 2-3 February 1997,
the accused was alone with his son upstairs for severa hours.
In the morning, the baby’s mother was awakened by the baby’s
cry and she ran upstairs to see the accused putting the baby in
the crib. The child had dried blood around his nose and mouth
and hisnose wasred.® The wife took the child to the hospital
that morning and further examination revealed that the baby
had been severely injured and the injuries were consistent with
being shaken in the hours immediately before the examina-
tion.5! The accused made some partial admissions about han-
dling the baby in a rough manner and then invoked his rights.
At tria, the defense theory was that the wife had equal access
to the child and she could have been the source of the injury 2

In support of this theory, the defense first introduced testi-
mony from an expert in child abuse who testified that shaken
baby syndromeisa quick, unthinking act that can be triggered
by anger, frustration, or stress.*® The defense next wanted to
call apsychiatrist regarding the mental health diagnosis of the
accused’'s wife. The defense expert, Dr. Sharbo, reviewed the
wife’'s medical records and interviewed her. He diagnosed her
with anon-specific personality disorder with narcissistic, histri-
onic, and borderline traits. The expert also opined that she
could not be expected to handle stressful situations well. The
military judge excluded the evidence as irrelevant because
there was no link to the mother’s impulsive behavior and vio-
lence.®

The Air Force court affirmed the conviction. The court said
that what the defense was really trying to do was to introduce

47. The term dope fairy comes from the Air Force court’s opinion inUnited Satesv. Graham, 46 M.J. 583, 586 (A.F. Ct. Crim. App. 1997).

48. 52 M.J. 550 (A F. Ct. Crim. App. 1999).
49. 1d. at 552,

50. Id. at 553.

51. 1d.

52. Id. at 554.

53. Id. at 555.

54. |d. at 556.
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profile evidence of the wife and show that she was predi sposed
to act in acertain manner. Thisis something that the character
rules do not alow.®® The court rejected the defense argument
that this evidence was admissible under MRE 404(b), “other
crimes, wrongs, or acts,” to show the wife's mental state. First,
the court said that even if the accused’s wife had this mental
condition, such a character trait does not equate to evidence of
aguilty state of mind, which isthe type of mental state contem-
plated by MRE 404(b).>* The Air Force court, like the military
judge, also questioned the logical and legal relevance of this
evidence because there was no evidence that the wife acted vio-
lently when stressed or that peoplewith histrionic persondities
are more or less likely to shake a baby than anyone else.>”

As another indication that the defense was attempting to
introduce profile evidence, the Air Force court noted that MRE
404(b) refers to evidence of other crimes, wrongs, or acts. In
this case, however, the defense was not offering acts, but amen-
tal diagnosis; in other words, character evidence. Therulesdo
not allow this. The only character trait that is admissible for a
witness other than the accused or the victim is awitness's char-
acter for truthfulness or untruthfulness.® The court said that the
wife's mental diagnosis was not probative of truthfulness or
untruthfulness.® The court also rejected the defense argument
that due process requiresthe court to relax the rules of evidence
when evaluating evidence favorable to the defense. The court
held that evidence proffered by the accused must meet the same
standards for admissibility as those imposed on the prosecu-
tion.®

Guidance

This opinion explains the concepts of legal and logical rele-
vance and their relationship to the character rules very clearly.
An attempt to launch a character assault on a witness is not
allowed. The opinion is a good reminder to practitioners that

55. MCM, supra note 5, MiL. R. Evip. 404.
56. Dimberio, 52 M.J. at 557-8.

57. 1d

under MRE 404(a)(3) and M RE 608 the only character trait of
a witness other than the accused or the victim that the law is
concerned with is the witness's character for truthfulness or
untruthfulness. The opinion also tellstrial lawyersthat the evi-
dence must satisfy the basic requirements of relevance, even if
it is expert testimony and even if the expert has the requisite
qualifications. There are no special exceptions for expert wit-
nesses or defense proffered evidence. The rules mean what
they say and apply equally to both sides. Thereis no specid
exception that allowsthe military judgeto apply adifferent and
lower standard of relevance simply because the evidence is
being offered by the defense. Onefinal point from thisopinion:
Even though courts tend to interpret MRE 404(b) broadly to
allow bad actsevidence for anon-character theory of relevance,
the rule must be complied with. Military Rule of Evidence
404(b) is not an exception to the rules prohibiting propensity
evidence. In order for evidenceto come in under MRE 404(b),
counsel must convincingly articulate a non-character theory of
relevance.

How Old is Too Old?

The next two cases deal with MRE 404(b) evidence in the
context of past sexua assaults. Both of these cases were liti-
gated before MRE 413% and MRE 414% came into effect,
which may change the outcome in future cases. Both cases
involved very old incidents of past sexual assaults. Inone case,
the CAAF found the evidence inadmissible, in the other, the
court said the evidence was properly admitted. These cases
serve as areminder that admissibility of MRE 404(b) evidence
is very fact specific, and it is difficult to glean rules that will
apply across the board.

The first case is United States v. Baumann.®® The accused,
Sergeant Baumann, was convicted in 1997 by an officer and
enlisted panel of indecent acts and indecent liberties with a

58. Military Rule of Evidence 404 (a) providesin part: “Evidence of aperson’s character or atrait of a person’s character is not admissible for the purpose of proving
that the person acted in conformity therewith on a particular occasion, except: (3) Evidence of a character of awitness, as pr ovided in Mil. R. Evid. 607, 608, and

609.” MCM, supra note 5, MiL. R. Evip. 404(38)(3).
59. Dimberio, 52 M.J. at 558.

60. Id. at 559.

61. Military Ruleof Evidence413 providesin part: “(a) Inacourt-martial in which the accused is charged with an offense of sexuel assault, evidence of the accused’s
commission of one or more offenses of sexua assault is admissible and may be considered for its bearing on any matter to whichit isrelevant.” MCM, supra note 5,

MiL. R. Bvip. 413(a).

62. Military Rule of Evidence 414 providesin part: “(a) In a court-martia in which the accused is charged with an offense of child molestation, evidence of the
accused’'s commission of one or more offenses of child molestation is admissible and may be considered for its bearing on any matter to which it isrelevant.” MCM,

supra note 5, MiL. R. Evip. 414(a).

63. 54 M.J. 100 (2000).
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child.% The accused was charged with having his eleven-year-
old daughter masturbate him and placing his hands on his
daughter’s breasts and between her legs. The government
admitted a statement that the accused made to the military
police. In the statement, the accused admitted, among other
things, to masturbating in front of his daughter in order to teach
her how boys masturbate.®* The government also introduced
the testimony of the victim and the accused s wife.

The defense theory was that the accused’s wife coached the
victim to embellish and lie about the deliberate touching
because she wanted adivorce.®® In response to questions from
the military judge, the accused' s wife testified that she initiated
divorce proceedings in March 1997 after finding out about the
alleged abusethat occurred in 1992 aswell as other information
she found out about the accused from his mother. She did not
explain what this other information was.®”

Later, one of the members submitted a question asking what
Mrs. Baumnan had found out from the accused’ s mother. Over
defense objection, Mrs. Bauman was allowed to testify that the
accused’s mother told her that the accused had sexually
molested his younger sisters when he was thirteen, some
twenty-five years earlier.®® The military judge ruled that this
evidence was admissible under M RE 404(b) to explain why the
accused's wife ultimately decided to initiate divorce proceed-
ings and to rebut the defense claim that Mrs. Bauman had
coached her children to make accusations against the accused.
The judge aso ruled that this evidence was not unduly prejudi-
cia under MRE 403.%° Thejudgefollowed the wife's testimony
with alimiting instruction.™

The CAAF held that it was harmless error for the military
judge to admit this evidence.” First, on the hearsay issue, the
CAAF said that because the evidence was offered to show what
was said to the accused' swife that caused her to seek adivorce,
it was offered for a non-hearsay purpose.” The court then did
an MRE 404(b) anadysis. The CAAF ruled that this evidence
was being admitted for a proper non-character purpose, not to

64. Id. at 101.

65. Id.

66. Id. at 102.

67. Id.

68. Id. at 103.

69. Id. at 102.

70. Id. at 103.

71. 1d. at 105.

72. 1d

73. 1d. at 104.

74. 1d. at 105.

show that the accused had a propensity to commit this type of
crime. The court said that this evidence was relevant under
MRE 404(b) to show the wife's motive for seeking a divorce.
The defense had argued that nothing in MRE 404(b) allows the
actions of the accused to prove the motive of another person.
According to the CAAF, even though MRE 404(b) does not
specifically allow for this, the list of permissible uses of
uncharged misconduct in the rule is not exclusive, and other
non-character theories such as this are permissible.”

The evidenceis still subject to an MRE 403 balancing and it
is here that the court said that thetrial judge erred. The CAAF
said that the government already had ample evidence of the
wife’'s motive for adivorce without thisevidence. The need for
thisevidence was, therefore, relatively low. On the other hand,
the potential for unfair prejudice and confusion was great and
the military judge abused his discretion by admitting this evi-
dence. In light of the other evidence of the accused’s guilt,
however, the court ruled that the error was harmless™

Guidance

Baumann is a good case for understanding the workings of
MRE 404(b) and serves as areminder that the potential uses of
M RE 404(b) evidence are not limited to the factorslisted in the
rule. Consistent with the federal courts, the CAAF has repeat-
edly held that thisisa rule of inclusion. The key to satisfying
404(b) is that the party offering the evidence must articulate a
valid non-character theory of relevance. This, however, does
not end the analysis. Military Rule of Evidence 403 may still
exclude otherwise relevant evidence because of unfair preju-
dice or other concerns. Here the court focused on the govern-
ment’s need for this evidence. Necessity is often an important
factor when litigating admissibility of evidence under MRE
403. If the proponent has less inflammatory evidence that can
prove the same issue, the MRE 403 scale may be tipped against
admitting the evidence. Although this case was litigated before
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the promulgation of MRE 414 the same MRE 403 analysis
should apply.

The other interesting point to note isthat the military judge
and the CAAF did not comment on the fact that the uncharged
misconduct occurred some twenty-five years earlier while the
accused was still ajuvenile. The CAAF avoided that issue by
saying that the focus of their analysisis not on the underlying
conduct, but rather on the wife's reaction to the information.
The court, however, cannot ignore the potential prejudice that
the uncharged misconduct itself could have on the members.
Although the court did not address the issue directly, the age of
the incident and the accused’s status as a juvenile at the time
may also have played arolein their MRE 403 andysis. Aswe
see from this case and the case that follows, the fact that the
uncharged misconduct occurred several yearsin the past is not
in and of itself dispositive of the MRE 403 issue.

The second case, United Sates v. Tanksley,” involved
uncharged misconduct that wasnearly thirty yearsold. A panel
convicted the accused, a Navy Captain of indecent liberties
with his child and other offenses.” The accused first marriedin
1959. He and hiswife had four daughters. The accused and his
first wife divorced in 1980 amid alegations that the accused
physically and sexually abused his daughters.”” Captain Tank-
dey later remarried and had a daughter from this second mar-
riage. In 1993, the accused, hisnew wife, and his now six-year-
old daughter werevisiting with one of hisolder daughters. Dur-
ing the visit, an older daughter noticed an incident where the
accused and his six-year-old took a shower together and then
the accused had his six-year-old dry him off.”® This incident
brought back memories of the abuse the elder daughter had suf-
fered at the hands of the accused years before, so she reported
the incident to law enforcement and social workers.” Captain
Tanksley was subsequently charged with indecent liberties for
this incident in the shower and one other incident in the bath-
tub.®

75. 54 M.J. 169 (2000).
76. 1d. at 170.
77. 1d. at171.
78. 1d

79. ld.

80. Id at173.
8l Id at174.
82. Id

83. Id at 175.
84. ld

85. Id. at 176.

86. Id.

At trial, thevictim did not testify. The government did intro-
duce the testimony of the accused' s oldest daughter, who testi-
fied that when she was a young child the accused sexually
molested her in the bathtub. These incidents involved bathing
her, digitally penetrating her, and fondling her. By the time she
was nine or ten, the accused began raping her.8® The military
judge admitted this evidence under MRE 404(b) to show the
accused'sintent to molest hisnow six-year-old daughter. These
thirty-year-old incidents showed the accused's lustful intent.
The defense objected to this evidence on MRE 404(b) grounds
because the uncharged misconduct was too remote and dissim-
ilar to the charged offenses. The defense also argued that the
uncharged misconduct evidence diluted the presumption of
innocence and should be precluded under M RE 403 becausethe
evidence was unfairly prejudicia .® The military judge over-
ruled these objections.

The CAAF affirmed the conviction, holding that the tria
judge did not abuse his discretion by admitting this uncharged
misconduct. The court noted that intent is an element of the
offense and, consistent with previous case law, a pattern of lust-
ful intent in one set of circumstances is relevant to show lustful
intent in adifferent set of circumstances.® The court also noted
that although the prior incident was thirty years old, the two
incidents were very similar and evidenced an intent by the
accused to sexually abuse his daughters when they reached a
certain age. The court rejected the defense counsel’ s argument
that the uncharged misconduct must be almost identical for it to
be relevant and admissible® The CAAF aso agreed that the
probative value of this evidence was not outweighed by unfair
prej udice.®

Guidance

Although the CAAF in Baumann did not discuss the age of
the uncharged misconduct, it was a factor that the court dis-
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cussed in Tanksley. The court overcame the time gap concern

by stating that a pattern of lustful intent in one situation can be
used to show lustful intent on another occasion, so long as the

acts are similar in nature. It ison this point that Judge Effron

dissented. According to the dissent, the incidentsthat occurred
some thirty years ago involved significant differences in the
nature of the acts and surrounding circumstances.®” For exam-

ple, the prior incidents were done in secret, involved digital

penetration, and did not include the daughter drying off her

father. None of those facts were present in the charged
offenses. Because of these differences, Judge Effron said that
the government failed to show a pattern of conduct that would

make this evidence admissible under MRE 404(b).%

The majority and dissenting opinions provideagood exam-
ple of how narrowly or how broadly courts can read MRE
404(b). Thetrend in sexual assault and child abuse cases over
the last several years has been to read M RE 404(b) very broadly
in order to allow for the admission of uncharged misconduct. In
fact, the majority’s language stating that a pattern of lustful
intent on one occasion can be used to show a pattern on another
occasion sounds disturbingly like propensity evidence.

With the promulgation of MRE 413 and MRE 414, any pre-
tensethat this evidenceisnot being used as propensity evidence
isgone. The dissent recognized this, noting that after the pro-
mulgation of MRE 414 thisevidence may be admissible. Judge
Effron correctly recognized, however, that just because evi-
dence is admissible under MRE 414, the evidence isnot per se
admissible under MRE 404(b).® The cases discussing MRE
413 and MRE 414 sometimes blur this distinction.

Both Baumann and Tanksley also illustrate the very factua
analysis necessary when litigating the admissibility of evidence
under MRE 404(b). The similarity of the uncharged miscon-
duct to the charged offense and the availability of other, less
prejudicial evidenceto prove the disputed issue are both impor-
tant in thisanaysis. Thesefactors dso have arole inadmitting
evidence under the new MRE 413 and MRE 414.

Propensity Evidence is Here to Stay

Military Rules of Evidence 413 and 414 have now been in
effect for afew years. Theserulesrepresent asignificant depar-

87. 1d. at 179 (Effron, J., dissenting).

88. Id.

89. Id.

90. MCM, supra note 5, MiL. R. Evip. 413, 414.
91. United Statesv. Wright, 53 M .J. 476 (2000).
92. |d. at 478.

93. Id.

ture from the long-standing prohibition against using
uncharged misconduct to show that the accused is abad person
or has the propensity to commit criminal misconduct. Thelan-
guage of both rules state that in a court-martial for sexual

assault and child molestation offenses, evidencethat an accused
committed other acts of sexual assault or child molestation can
be considered for its bearing on “any matter to whichit isrele-
vant.”® Whilethelanguage “any matter to whichit isrelevant”
does not specifically mention propensity, thepractical effect of
these rules is to allow admission of propensity evidence. As
discussed above, courts addressing uncharged misconduct
under MRE 404(b) have consistently held that the only thing
MRE 404(b) does not allow the proponent to do is use the evi-

dence to show propensity. In sexual assault and child molesta-
tion cases the only new “matter” for which the fact finder can

now consider the uncharged misconduct, that they could not
before these new rules, is the accused’s propensity to commit
these types of crimes.

This year two cases have finally made their way up to the
CAAF for review of theserules. Not surprisingly, in both cases
the CAAF followed the lead of the federal courts and held that
these new rules of evidence are congtitutional. Interestingly,
however, some members of the court believe that post offense
misconduct is per se excluded under these new rules.

The first case addressed MRE 413.% In Whight, officer
members tried the accused. He pleaded guilty to indecent
assault of P in October 1996. He pleaded not guilty but was
convicted of indecent assault of D in April 1996, assault con-
summated by a battery on D in August of 1996, and house-
breaking of P’s room in October 1996.%2 At trial, the
government wanted to introduce evidence of the indecent
assault against P that the accused pleaded guilty to show that he
had the propensity to commit the offenses against D, six and
three months earlier. The government argued that evidence of
the October indecent assault would already come before the
members to prove the housebreaking charge and MRE 403
should not, therefore, exclude the use of the evidence for pro-
pensity purposes.®® The military judge agreed, finding that the
indecent assault against P was close in time and similar in
nature to the other charged offenses, and MRE 413 allowed this
evidence to prove propensity.* The military judge also held
that MRE 413 was constitutional .*®
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On appea the defense challenged the constitutionality of
MRE 413. The defense claimed that the use of this propensity
evidence violates the Due Process Clause of the Fifth Amend-
ment.*® Relying on anumber of recent federal court cases,® the
CAAF regjected the defense challenge and held that MRE 413
was constitutional. According to the court, MRE 403 plays an
important role in evaluating the admissibility of this evidence
and becausethetria judgeis required to do a balancing before
admitting this evidence, that is a sufficient due process protec-
tion.®® Judge Crawford, writing for herself and Judge Cox listed
severa factors that the judge should consider in the MRE 403
analysis. Thesefactorsinclude: Sufficiency of the evidence of
the prior act (emphasis added); probative weight of the evi-
dence (similarity); potentia for less prejudicial evidence; dis-
traction of the factfinder; time needed to prove the prior
conduct (emphasis added); temporal proximity; frequency;
presence or lack of intervening circumstances; and relationship
between the parties.®

Guidance

The CAAF's ruling in this case is not surprising given the
treatment of these rulesin the federal courts. Even the concur-
ring and dissenting opinions do not challenge the constitution-
ality of the rules. Judge Gierke's dissent does raise another
concern. Judge Gierke contendsthat because the MRE 413 evi-
dence used by the government was post-offense misconduct,
the tria judge should not have admitted it.*® The government
was using an offense which occurred in October to prove the
accused’s propensity to commit the crimes that occurred the
preceding April and August. According to Judge Gierke, this
result was not intended by the rule and any post offense miscon-

94. |d. at 479-80.

95. Id.

96. Id. at 481.

duct should be excluded under MRE 403.1* Judge Gierke
raises an interesting issue, and even Judge Crawford in the
court’s opinion addresses the factors that should be considered
under MRE 403 in the context of prior acts.

There is nothing in the rule, however, that requires the other
offenses to have occurred prior to the charged offense. Argu-
ably, so long as the other offenses are related closely enoughin
time to the charged offense to make them probative, it should
not matter that the incident occurred after the charged offense.
It may be a factor for the judge to consider but it should not
operate as a blanket exclusion of this evidence. Further, Judge
Gierke'sreliance on the legid ative history and comments made
by Senator Dole to support his opinion is unnecessary since the
court should consider thelegislative history only when the plain
language of theruleis unclear.’? Here the language of the rule
isnot unclear. It says“evidence of similar crimes.” Instead of
a per se ban that Judge Gierke suggests, the better approach
would be to consider thetiming of the uncharged misconduct as
one factor to consider under MRE 403.

In the second case the CAAF looked at the constitutionality
of MRE 414.%%% |n Henley, an officer panel convicted the
accused of committing oral sodomy on his natural son and
daughter.®® The abuse took place over several years. At trid,
the government introduced incidents outside the statute of lim-
itations under MRE 414 to show the accused’s propensity to
commit the charged offenses. The military judge admitted the
evidence under MRE 414 to show propensity, and under MRE
404(b) to prove a common plan, motive and preparation.'® At
trial and on appeal, the defense challenged the constitutionality
of MRE 414.1%

97. See, e.g., United States v. Mound, 149 F.3d 799 (8th Cir. 1998), United States v. Castillo, 140 F.3d 874 (10th Cir. 1998), United Statesv. LeCompte, 131 F.3d 767

(8th Cir. 1997), United States v. Enjady, 134 F.3d 1427 (10th Cir. 1998).
98. Wright, 53 M.J. at 482.

99. Id. (emphasis added).

100. Id. at 486 (Gierke, J., dissenting).

101. Id. at 486-87 (Gierke, J., dissenting).

102. See United States v. Faulk, 50 M.J. 385, 390 (1999). (“If the statute is unclear, we look at |egislative history.”). Some commentéors view statements like those
made by Senator Dole on the floor of Congress as “junk legislative history.” ABNER MikvA & ERic LANE, AN INTRODUCTION TO STATUTORY INTERPRETATION AND THE

LEecisLATIVE PRocEss 36 (1997).

103. United States v. Henley, 53 M.J. 488 (2000).
104. Id. at 489-90.

105. Id. at 490.

106. Id.
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The Air Force court ruled that the evidence was admissible
under MRE 404(b), and that they did not need to address the
MRE 414 issue.® The Air Force court reasoned that MRE
404(b) was amorerestrictive rule than MRE 414 and evidence
admitted under MRE 404(b) would moot any issues of admis-
sibility under MRE 414.2% The CAAF agreed with the Air
Force court’s approach and affirmed the trial judge’s ruling.1®
The CAAF went on to say that in light of their opinion in
Wright, MRE 414 is constitutional and this evidence would
have been admissible under MRE 414 to show the accused's
similar sexual molestation of his children.

Guidance

The CAAF, like the Air Force court, resolved the issue on
MRE 404(b) grounds. Unfortunately, the court s reasoning in
this case misses the mark. Even if the evidence is admissible
under MRE 404(b), that should not automatically render it
admissible under MRE 414. Evidence admitted under MRE
404(b) can only be admitted for a non-character purpose. This
means that the military judge should give alimiting instruction
to the panel to specificaly tell them that they cannot consider
this evidence to conclude that the accused has a bad character
or has apropensity to commit crimina misconduct.*** Contrast
this with the theory of admissibility of evidence under MRE
414. Here the evidence is expressly admitted for its tendency
to show the accused’s propensity to commit thistype of offense.
Because the theories of admissibility under MRE 404(b) and
MRE 414 differ, evidence admitted under MRE 404(b) does not
moot questions of admissibility under MRE 414. Evidence
admitted under MRE 404(b) with a proper limiting instruction
may not be unfairly prejudicial, and yet the same evidence
offered under MRE 414 to show propensity may be more prej-
udicial than probative. It is confusing for the court to mix the
MRE 404(b) analysiswiththe M RE 414 analysissince therules
are expressly intended to alow proof of different things. Also,
dloppiness in the distinction leads to confusion and an eviscer-

107. United States v. Henley, 48 M.J. 864, 870-71 (A.F. Ct. Crim. App. 1998).
108. Id.
109. Henley, 53 M.J. at 487.

110. Id.

ation of the character protections found in MRE 404(b). This
was the concern raised by Judge Effron on asimilar issuein his
dissent in Tanksley discussed above.

The CAAF did go on to briefly address the constitutional
attack on MRE 414, and consistent with their opinionin Wright,
held that MRE 414 is constitutional. The opinions in Wright
and Henley are important for trial judges and practitioners.
Until now, there may have been some hesitation in using these
new rules and allowing the government to argue propensity
because use of propensity evidence goes against traditional
notions of how uncharged misconduct may be used. Now that
the CAAF has expressly found these new rules to pass consti-
tutional muster, judges may be more willing to admit this evi-
dence and alow the government to argue propensity. Thiswill
makethe defense’sjob moredifficult in sexua assault and child
mol estation caseswhere the accused has other incidents of sim-
ilar misconduct.

MRE 513 Provides the Only Protections

In 1996, the Supreme Court recognized for the first time a
psychotherapist - patient privilege in the federal system.'2 In
October 1999, the President promulgated a psychotherapist-
patient privilege for the military under MRE 513.1*% The ques-
tion the CAAF addressed in two cases this year is whether a
privilege existed between 1996 and November 1999 when
MRE 513 went into effect. In both cases, United Sates v. Rod-
riguez* and United Statesv. Paaluhi**® the CAAF held that the
privilege created by the Court in Jaffee did not apply to the mil-
itary. The basis for the CAAF's opinion is that the military
privilege rules have a different history than the federa rules.
Specifically, the language of MRE 501(d) expressly rejects a
medical officer privilege, and since psychiatristsfall within this
definition, no privilege existed prior to 513.*

111. Military Rule of Evidence 105 provides: “When evidence which isadmissible asto one party or for apurpose but not admissible asto another party or for another
purpose is admitted, the military judge, upon request, shall restrict the evidence to its proper scope and instruct the membersaccordingly.” MCM, supra note 5, MiL.

R. Evip. 105.

112. Jaffeev. Redmond, 518 U.S. 1 (1996).

113. Exec. Order No. 13,140, 64 Fed. Reg. 55,115 (1999).
114. 54 M.J. 156 (2000).

115. 54 M.J. 181 (2000).

116. Rodriguez, 54 M.J. at 161.
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Guidance

The outcome in these cases reflects the history of the privi-
lege rules and reminds practitioners that the privilege rules
developed differently than the other rules of evidence. Thisis
one area where the military rules are distinct from the federal
rules. Another interesting point in Paaluhi is that the CAAF
reversed the conviction, not because of a privilege violation,
but because it was ineffective assistance for the defense attor-
ney to have the accused talk to a military psychologist without
having the psychologist appointed to the defense team first.18
Paaluhi has future significance in cases where the MRE 513
privileges may not apply.**® Because of the large number of
broad exceptions under MRE 513, counsel cannot rely on the
privilegein al cases and assume that all communications to a
counselor or therapist are privileged.

Witness Impeachment

There were some interesting cases dealing with impeach-
ment issues thisyear. One case came from the Supreme Court.
In one CAAF case, the court applied that Supreme Court hold-
ing. Inanother case, the CAAF examined acommon method of
cross-examination and ruled that it wasimpermissible.

The Danger of Removing the Sting

Good trial advocates know that one of the fundamental rules
of trial practiceisto establish and maintain credibility with the
trier of fact. In amost every case there is likely to be some
unfavorable information about your client, the conduct of the
investigation, or akey witness that could damage your case. In

order to maintain credibility with the fact finder, a good advo-
cate often brings unfavorable information out about their case
or client before the opposing party has a chance. By “drawing
the sting” with these preemptive tactics, counsel has more con-
trol of the information and shows the fact finder that he has
nothing to hide.

A recent Supreme Court holding*® cautions defense counsel
that there is a danger with these preemptive tactics. If the
defense objects to the admissibility of the unfavorable evidence
in limine and loses, and then introduces the unfavorable evi-
dence preemptively, they waive any objection on appeal.

In Ohler, the defendant drove a van carrying approximately
eighty-one pounds of marijuanafrom Mexico to California. A
U.S. Customs agent at the border searched the van and discov-
ered the drugs. Maria Ohler was charged with importation of
marijuana and possession of marijuana with the intent to dis-
tribute.!? Before trial, the government moved in limine to
admit Ohler’'s 1993 felony conviction for possession of meth-
amphetamine. The government wanted to admit this evidence
under Federal Rule of Evidence (FRE) 404(b) as character evi-
dence, and under FRE 609 (a)(1)!?? as impeachment evi-
dence.'®

The trial judge did not allow this evidence under FRE
404(b), but ruled that if the accused testified, the prosecution
could impeach her with her prior conviction under FRE
609(a)(1).** In spite of thisruling, the defendant testified in her
own defense and denied any knowledge of the eighty-one
pounds of marijuanafound in the van shewasdriving. In order
to lessen the anticipated impact of the prosecution’s cross-
examination, the defendant on direct examination also admitted

117. 1d. a 157-160. Military Rule of Evidence 501 (d) says: “Notwithstanding any other provision of these rules, information not otherwise privileged does not
become privileged on the basis that it was acquired by a medical officer or civilian physician in aprofessional capacity.” MCM, supra note 5, MiL.R. Evip. 501(d).

118. Paaluhi, 54 M.J. at 184-85.
119. Military Rule of Evidence 513 provides that thereis no privilege under the rule:

(1) when the patient is dead;

(2) when the communication is evidence of spouse abuse, child abuse, or neglect or in a proceeding in which one spouse is charged with a
crime against the person of the other spouse or achild of either spouse;

(3) when federal law, state law, or service regulation imposes a duty to report information contained in a communication;

(4) when a psychotherapist or assistant to a psychotherapist believesthat a patient’s mental or emotional condition makes thepatient a danger
to any person, including the patient;

(5) if the communication clearly contemplated the future commission of afraud or crime or if the services of the psychotherapist are sought or
obtained to enable or aid anyone to commit or plan to commit what the patient knew or reasonably should have known to be a crime or fraud;

(6) when necessary to ensure the safety and security of military personnel, military dependents, military property, classifiedinformation, or the
accomplishment of amilitary mission;

(7) when an accused offers statements or other evidence concerning hismental condition in defense, extenuation, or mitigation, under circum-
stances not covered by R.C.M. 706 or Mil. R. Evid. 302, the military judge may, upon motion, order disclosure of any statement made by the
accused to a psychotherapist as may be necessary in the interests of justice; or

(8) when admission or disclosure of a communication is constitutionally required.

MCM, supra note 5, MiL. R. Evip. 513(d).
120. Ohler v. United States, 529 U.S. 753 (2000).

121. Id. at 754.
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to the previous felony conviction.*”® The defendant was con-
victed and sentenced to thirty monthsin prison.’®

The defense appealed the conviction, claiming that the trial
court’sin limine ruling allowing the prosecution to impeach her
with the prior conviction wasin error?” The Ninth Circuit did
not addressthe substance of the accused’scomplaint. The court
ruled that because it was the defense that introduced the evi-
dence of the prior conviction during direct examination, they
waived the right to appeal the trial judge's in limine ruling.*?®
The Supreme Court granted certiorari'?® to resolve a conflict
among the circuits on this issue.**

In afive to four decision, the Court affirmed the Ninth Cir-
cuit’sruling and held that a defendant who preemptively intro-
duces evidence of aprior conviction on direct examination may
not claim on appeal that the admission of the evidencewaserro-
neous.’® The defendant argued before the Court that FRE 103
and FRE 609 create an exception to the general rulethat a party
who introduces evidence cannot complain on appeal that the
evidence was erroneously admitted. The Court rejected this
argument out of hand, noting that Rule 103 simply requires the
party to make atimely objection to an evidentiary ruling but is
silent on when a party waives an objection.*®? Likewise, Rule

122. Federa Rule of Evidence 609(a)(1) provides:

609 authorizes the defense to elicit the prior conviction on
direct examination but makes no mention of waiver*

The majority was equally unsympathetic to the defendant’s
argument that it would be unfair to apply waiver in this situa-
tion. The defendant contended that the waiver rule would force
them to either forego the preemptive strike and appear to the
jury to be less credible, or make a preemptive strike and loose
the opportunity to appeal.’* The Court responded by noting
that thisisjust one of the many difficult tactical decisions that
tria practitioners are faced with. The defendant’s decision to
testify brings with it any number of potential risks. Theserisks
include the possibility of impeachment with a prior conviction.
The Court pointed out that the government must also balance
the decision to cross-examine with a prior conviction against
the danger that an appellate court will rule that such impeach-
ment was reversible error.**®

The Court was unwilling to let the defendant have her cake
and eat it too by short circuiting the normal trial process.
According to the Court, to allow the defense to object to evi-
dence they introduced would deny the government its usual
right to decide, after the accused testifies, whether or not to use
her prior conviction.* This outcome would a so run counter to

For the purpose of attacking the credibility of a witness, (1) evidence that awitness other than an accused has been convicted of a crime shall
be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of oneyear under the law under which the
witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determinesthat the pro-
bative value of admitting this evidence outweighsiits prejudicial effect to the accused.

Fep. R. Evipb 609(a)(1). Note that the balancing test for admitting a prior felony conviction against an accused is different and more stringent than the Rule 403 bal-

ancing test used for other witnesses.

123. Ohler, 529 U.S. at 755.

124. 1d.

125. 1d.

126. Id.

127. United Statesv. Ohler, 169 F.3d 1200, 1201 (9th Cir. 1999).
128. Id. at 1203.

129. Ohler v. United States, 528 U.S. 950 (1999).

130. The Eighth and Ninth Circuits follow the waiver rule. The Fifth Circuit held that appellate review was still available even after the preemptive questioning.

Ohler, 529 U.S. a 755.
131. Id. at 754.

132. Id. at 756.

133. Id.

134. Id. at 757.

135. Id. at 758.

136. Id. at 758.
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the Court’s earlier holding on asimilar issue in Luce v. United
Sates.’¥

Finally, the accused contended that the waiver rule unconsti-
tutionally burdens her right to testify. The Court held that while
the threat of the government’s cross-examination may deter a
defendant from testifying, it does not prevent her from taking
the stand, stating: “[It is not] inconsistent with the enlightened
administration of criminal justice to require the defendant to
weigh such pros and cons in deciding whether to testify.” 1%

Justice Souter led the four justice dissent. The dissent said
that the majority’s reliance on Luce was misplaced. The hold-
ing in Luce was based on the practical realities of appellate
review. Since the accused in Luce never testified, there was
simply no way for an appellate court to know why. Further, the
appellate court could never comparethe actual trial with the one
that might have occurred if the accused had taken the stand.**
According to the dissent, Ohler’s case was different because it
was very clear on the record that the only reason the defense
impeached their own client was because of thejudge’sinlimine
ruling. An appellate court would have no difficulty in conduct-
ing a harmless error analysis based on the record .4

Thedissent a so attacked the mgjority’scommon senseratio-
nale for their decision. According to the dissent, thisis one
exception to the general rule that aparty cannot object to their
own evidence.** |n arare reference to FRE 102,'#2 Justice
Souter said that allowing the defendant to initiate preemptive
questioning and still preserve the issue on appeal promotes the
fairness of the trial while fully satisfying the purposes of FRE
609.14

Guidance

The mgjority opinion in Ohler is an important warning for
defense counsel. It means that counsel will have to consider

even more carefully the consequences of advising their clients
whether or not to testify. Are the benefits of taking the stand
outweighed by therisk of possibleimpeachment with prior con-
victions? If so, isit better for the defenseto at least |essen the
blow by eliciting the incriminating evidence on direct examina-
tion and forfeit the opportunity to appeal the judge’s decisionto
alow the impeachment? These are difficult questions and the
answer will obviously vary according to the particular circum-
stances of each case. The point for defense counsel is that they
must fully appreciate what is at stake before deciding to draw
the sting.

It is aso important to note that while the opinion is limited
to the context of impeachment with a prior conviction, the
majority’s rationale can apply to other forms of impeachment
and other situations where the defense may want to engage in
preemptive questioning of their own client or other defense wit-
nesses. Here again, defense counsel should be very cautious
and make the decision only after fully considering all of the
potential conseguences.

CAAF Applies Ohler

Soon after the Supreme Court decided Ohler, the CAAF had
the opportunity to apply it in amilitary case. In United States
v. Cobia,'* the accused was convicted by a military judge of
rape, forcible sodomy with a child, indecent acts with a child,
and adultery.’* Over severd years, the accused had sexually
groomed his thirteen year-old stepdaughter and committed var-
ious sexua acts with her including intercourse on several occa-
sions.’ Prior to the court-martial, the accused had been tried
and pleaded guilty in state court to five felony counts including
incest and indecent acts.* He wastried for two of these same
offenses (rape and sodomy) at his court-martial .48

137. 469 U.S. 38 (1984). In Luce, the Court held that a criminal defendant who did not take the stand could not appeal an in limine ruling to admit prior convictions

under FRE 609(a).

138. Ohler, 529 U.S. a& 759 (citing McGautha v. California, 402 U.S. 183, 215 (1971)).

139. Id. at 760 (Souter, J., dissenting).
140. |d. at 761 (Souter, J., dissenting).

141. |d. (Souter, J., dissenting).

142. Rule 102 provides: “Theserulesshall be construed to secure fairnessin administration, elimination of unjustifiable expenseand delay, and promotion of growth
and development of the law of evidenceto the end that the truth may be ascertained and proceedings justly determined.” Fep. R. Evip. 102.

143. Ohler, 529 U.S. at 764 (Souter, J., dissenting).
144. 53 M.J. 305 (2000).

145. 1d. at 306.

146. Id. at 307-308.

147. 1d. at 307.
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Beforetrial, the defense moved to suppressthis prior convic-
tion, claiming that because there were no allocution rights
afforded to the accused in state court, the accused accepted the
guilty plea without understanding its impact in order to get a
reduced sentence.’*® The military judge ruled that this evidence
was inadmissible under MRE 404(b), but was admissible for
impeachment purposes. %° During the defense case, the
accused testified and the defense counsel introduced the prior
conviction and had the accused explain the guilty plea process
and that the accused did not fully understand what was happen-
ing. On cross-examination, thetrial counsel was ableto get the
accused to admit that he read the charges, that he understood
them, and that he was satisfied with his civilian counsel in that
prior case.™

The CAAF, citing to Ohler, held that since the defenseintro-
duced this evidence during the direct examination of the
accused, they waived any objection on appeal.’>? All five of the
CAAF judges agreed on that point. Judge Crawford and Judge
Cox went on to say in dicta, that this evidence was admissible,
not only under MRE 609, but also under the common law the-
ory of impeachment by contradiction.?® When the accused
completely denied the commission of the charged acts, the
defense opened the door for the government to impeach the
accused with the contradictory facts of the prior conviction.*>

Judge Sullivan and Judge Effron agreed that Ohler applied
in this case and the defense waived any objection by introduc-
ing the conviction on their casein chief’> The concurrencedid
express some doubts about the judge’s in limine ruling that
allowed this impeachment. Judge Sullivan was concerned
about the prejudicial effect of using a conviction for the same
offense that the accused is charged with to impeach him.
Because thiswas atrial before a military judge done, that prej-
udice was minimized.!%

148. Id.
149. Id. at 308.

150. Military Rule of Evidence 609(a)(1) provides:

Guidance

This case is a good follow-on to Ohler and a reminder to
defense counsel that when they lose the pre-trial motion and
then introduce the evidence to remove the sting, they waive the
issue for appeal. The case is also interesting because of the
opinion (albeit advisory) on impeachment by contradiction.
This form of impeachment is not codified in the rules and not
often used. It can be effective where the extrinsic evidence
goes to a significant issue at trial and directly contradicts the
testimony of thewitness. Finally, Judge Sullivan’sconcurrence
isawarning to military judgesthat he and Judge Effron believe
trial judges should rarely, if ever, allow the government to
impeach the accused under MRE 609 with aconviction for the
same offense that the accused is being tried for.

Liar, Liar

Both Ohler and Cobia involve impeachment with prior con-
victions under FRE and MRE 609. Although this can be an
effective method of impeachment, it comes up only rarely in
courts-martial. A much more common form of impeachment is
to attack a witness's character for untruthfulness under MRE
608.%%" Thereisadifference, however, between attacking awit-
ness's character and getting a witness to comment on the cred-
ibility of another witness's testimony. In United States v.
Jenkins,*® the CAAF held that it was error for the judge to
allow thetria counsel to cross over that line and get the witness
to comment on the truthfulness of other witnesses’ testimony.

In Jenkins, an officer and enlisted panel convicted the
accused of larceny and forgery for hisinvolvement in ascheme
to cash government checks with fake identification cards.**®
The defense theory was that the real perpetrators and the

For the purpose of attacking the credibility of a witness, (1) evidence that a witness other than an accused has been convicted of a crime shall
be admitted, subject to Mil. R. Evid. 403, if the crime was punishable by death, dishonorabl e discharge, or imprisonment in excess of one year
under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be adnitted if the
court determines that the probative value of admitting this evidence outweighsiits prejudicial effect to the accused.

MCM, supra note 5, MiL. R. Evip. 609(a)(1).
151. Cobia, 53 M.J. at 309.

152. Id. at 310.

153. 1d. Impeachment by contradictory facts goes beyond an attack on thewitness's credibility. When there are factsin direct contrediction to the witness's in court
testimony on a material issue, extrinsic evidence can be used to prove those contradictory facts.

154. Id.
155. Id. at 311, (Sullivan, J., concurring).

156. Id.
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accused's old girl friend framed him.**®® The accused testified
in hisdefense. On cross examination the government asked the
accused a number of questions about what other witnesses had
testified to and then asked the accused numeroustimes if these
witnesses were lying. In response to some of these questions
the accused testified that other witnesses had lied in their testi-
mony.*¢* The government then argued in closing that either the
accused was guilty or al of the government’s withesses were
lying.1%2 The defense did object to these questions at trial 2

On appeal, defense claimed it was improper for the trial
counsel to ask these questions because it infringed on the role
of thejury to decide credibility issues.® The CAAF noted that
there was a split among the federal courts on whether the trial
counsel can ask the accused to opine whether the witnesses
against him arelying.'®® The court adopted the “ Ritcher princi-
ple” established in the Second Circuit.’®® Under this approach,
prosecutorial cross-examination that compels the accused to
state that witnesses against him lied is improper. If the tria
counsel engages in this type of questioning, the court must
determineif the improper questioning was prejudicial . ¢

The CAAF srationale for adopting this approach isthat this
type of questioning violates the MRE 608 limitations, which
allow for opinions on acharacter trait for honesty or dishonesty
only. These questions are improper because the witness is
becoming ahuman lie detector and the answers are not helpful
or relevant to the fact finder.X® In this case, however, the court

157. Military Rule of Evidence 608(a) states:

held that the improper questionsdid not riseto thelevel of plain
error. The CAAF reasoned that since the defense’s theory was
that the accused was framed, the questions by the government
merely reinforced that theory 1%

Guidance

The rules of impeachment and relevance do not allow the
witness to comment on the credibility of other witnesses' testi-
mony. However, when, as here, the defense theory is that the
accused was framed, the defense isin effect calling the govern-
ment witnessesliars. If the defense elects to go down that road,
it seemsonly fair that the government should be alowed to ask
the accused specifically who framed him and who islying. In
order for the fact finders to find the truth, the government
should be allowed to force the accused to give specifics. Oth-
erwise, the accused can make very vague and general claims
without being forced to specify the alegations. The CAAF in
effect reached this conclusion by holding that any error in the
trial counsel’s questioning was harmless. Thiscaseisanimpor-
tant warning to practitionersin spite of the harmless error con-
clusion. Counsel must be very careful not to elicit opinions
from anyone, including the accused, about the truthfulness of
other witnesses' testimony.

(a) The credibility of awitness may be attacked or supported by evidence in theform of opinion or reputation, but subject to hese limitations:
(1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the
character of the witness for untruthfulness has been attacked by opinion or reputation evidence or otherwise.

MCM, supra note 5, MiL. R. Evip. 608(a).
158. 54 M.J. 12 (2000).

159. Id. at 13.

160. Id. at 14.

161. Id. at 15.

162. 1d. at 16.

163. Id. at 15.

164. 1d. at 16.

165. Id.

166. The approach taken by the Second Circuit came from the case of United Satesv. Richards, 826 F.2d 206 (2nd Cir. 1987).

167. Jenkins, 54 M.J. a 17.
168. Id. at 16.

169. Id. at 18.
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Expert Testimony

Expert testimony continues to be one of the most dynamic
areas of evidence law. The CAAF decided several cases this
year touching on various aspects of expert testimony from the
qualifications of the expert, and the helpfulness of the testi-
mony, to the reliability of the evidence. Thereisalso an inter-
esting trend developing in the federal circuits. After the
Supreme Court’s ruling in Kumho Tire v. Carmichel,*® some
courts are putting significant limitations on various types of
forensic evidence.

Expert Qualifications

In 1993 the CAAF in the case of United Statesv. Houser *"*
set out a framework for analyzing the admissibility of expert
testimony and evidence. Thecourt distilled the various rules of
evidence relating to expert testimony down into six factors.
These factors are:  the qualifications of the expert; the subject
matter of the expert testimony; the basis of the expert testi-
mony; the legal relevance of the evidence; therdliability of the
evidence; and whether the probative value of the evidence out-
weighs other considerations.’” In recent years, most of the
focus from the Supreme Court has been on the fifth factor, the
reliability of the evidence.!™ The following cases from CAAF
illustrate that practitioners need to satisfy al of the prongs and
cannot focus on one at the exclusion of others.

Expert Qualifications

In the first case, United States v. McElhaney,'* the court
looked at the qualifications of the expert. During the sentenc-

170. 526 U.S. 137 (1999).
171. 36 M.J. 392 (C.M.A. 1993).

172. 1d. at 397.

ing phase of the accused' strial for carnal knowledge, sodomy,

and indecent acts with his wifé's young niece, the government
called an expert (Dr. Morales) to testify about the rehabilitative
potential of the accused, and victim impact.’”® The defense
objected, claiming that Dr. Morales' opinion lacked the proper
foundation because it came only from hisin-court observations
and information from the victim about the accused.'’® The
expert said he could not diagnose the accused because he had

not interviewed him nor had he reviewed hismedical records.*”
The military judge ruled that Dr. Morales could testify about
specific victim impact, future dangerousness, and that the
accused's behavior was consistent with the profile of a pedo-
phile. Dr. Morales was not alowed to tetify that the accused
was diagnosed as a pedophile” In histestimony, Dr. Morales
testified about pedophilia and strongly implied that the accused
was a pedophile, and he had little hope of rehabilitation.'”

The CAAF held that it was error for the judge to admit evi-
dence from Dr. Morales about the future dangerousness of the
accused as related to pedophilia® Citing to Houser, the court
noted that the expert lacked the proper foundation for thistesti-
mony. Dr. Morales was a child psychiatrist, not a forensic psy-
chiatrist. He had not interviewed the accused or reviewed his
medical records, and he himself testified that he could not give
adiagnosis of pedophilia without interviewing the accused.®!
The court noted that lack of contact with the accused usually
impacts theweight of the evidence, not its admissibility. Inthis
case, however, these other factors showed that the witness
lacked a proper foundation and his testimony really amounted
to labeling the accused as a pedophile. 182

173. See Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993); Gen. Electric v. Joiner, 522 U.S. 136, (19 97); Kumho Tirev. Charmichael, 526 U.S. 137 (1999).

174. 54 M.J. 120 (2000).
175. Id. at 132.

176. Id. at 133.

177. 1d.

178. Id.

179. Id.

180. Id. at 134.

181. Id. at 133.

182. Id. at 134.
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Guidance

This case is an important reminder to practitioners that
experts cannot be given ablank check once they are on the wit-
ness stand. Thefirst Houser factor that the expert must satisfy
is that they have the necessary qualifications. The third factor
isthat the expert must have a proper basisfor his testimony. In
this case, even if Dr. Morales was able to testify about victim
impact, he lacked the proper expertise and the proper basis to
talk about the future dangerousness of the accused. Counsel
must understand the need to establish acomplete foundation for
all of the issues or information that the expert is going to testify
about.

Expert Testimony on Rehabilitation Potential

The CAAF decided another closely related case involving
the accused’s future dangerousness. In United States v.
Latoree, 18 the accused pleaded guilty to sodomizing a seven
year-old girl.** InaRulefor Courts-Martial (RCM) 802 ses-
sion the defense raised an issue of the government’s expert wit-
ness testifying about recidivism and rehabilitation potential
because he did not have an adequate basis for the testimony.
The military judge deferred ruling on the issue and the defense
did not raise the objection later.®®¢ In sentencing, the govern-
ment expert testified, in response to both defense and govern-
ment questioning, that during treatment most sexual offenders
admit to other, previously unknown sexual assaults. The expert
also speculated on the accused s rehabilitation potential .2

On appeal, the defense claimed it was error for the expert to
provide thisinformation. The CAAF treated the defense s con-
cern raised at the RCM 802 session as an objection on the
record but cautioned counsel that concerns stated in an RCM

183. 53 M.J. 179 (2000).

184. 1d. at 179.

185. MCM, supra note 5, R.C.M. 802.
186. Id. at 180.

187. Id. at 180-81.

188. Id. at 181. Military Rule of Evidence 103 states:

802 session do not qualify as an objection on the record under
MRE 103(a)(1).®# The CAAF ruled that the expert evidence
lacked relevance and failed the reliability standards as required
by Daubert.’® The court noted that the basis of the expert’stes-
timony was limited to his own work with inmates. This expe-
rience was too limited and too cursory to meet the Daubert
requirements. The court also held that this evidence was not
relevant since there was no attempt to link the accused to these
studies.’® Because of the other evidencein the case, the CAAF
ruled that any error in admitting the testimony was harmless.!%

Guidance

Inthis case, the CAAF takes aslightly different approach to
the expert testimony. Here, the CAAF looked at the lack of a
foundation that would make the expert’s opinion reliable under
the fifth Houser factor. Because the government failed to show
the reliability of the expert’'s methods or conclusions, or link
those methods and conclusions to this particular accused, the
evidence was not reliable. Thiscase, like McElhaney, isagood
example of the need for practitioners to do acomplete analysis
of the expert’stestimony. Even though the expert may be qual-
ified under MRE 702,'°2 there is more to the analysis, and a
qualified expert does not necessarily mean reliable testimony.
The proponent of the evidence must still lay a proper founda-
tion to show that the evidenceisreliable and that it satisfies all
of the Houser factors.

Expert Opinions on Credibility
The problem of experts commenting on the credibility of

other witnesses is a recurring issue that the CAAF seems to
address in some form every year. Two years ago, in United

(a) Error may not be predicated upon aruling which admits or excludes evidence unless the ruling materially prejudices a substantial right of a
party, and (1) In case the ruling is one admitting evidence, atimely objection or motion to strike appears of record, stating the specific ground

of objection, if the specific ground was not apparent from the context[.]

MCM, supra, note 5, MiL. R. Evip. 103(a)(1).

189. Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993).
190. Latorre, 53 M.J. at 182.

191. Id.

192. MCM, supra note 5, MiL. R. Evip. 702.
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Sates v. Birdsall,'* the CAAF reversed a conviction because
two government experts opined about the credibility of the
child victims. The case set out a clear explanation of the law
and why this type of evidence is not helpful to the members.
This year the CAAF looked at two cases where experts and
other witnesses commented on the credibility of other witness's
in-court testimony. The outcome in these cases illustrates how

the CAAF s analysis may change depending on the forum.

In United Sates v. Armstrong,* an officer and enlisted
panel convicted the accused of indecent acts with his daugh-
ter.’% The accused made a statement to the police and testified
at trial that any contact with his daughter was not of a sexua
nature. On rebuttal the government called an expert in child
abuse.’® The expert worked as a “validator.” Her job was to
evaluate children and determine if they display symptoms of
sexual abuse. The defense objected to her testimony, claiming,
among other things, that she would become a human lie detec-
tor. The military judge overruled the objection and allowed
the expert to testify that the victim showed symptoms consis-
tent with abuse. In response to government questioning, the
expert testified that in her opinion the victim suffered abuse at
the hands of her father.’® The defense did not object to this
answer. Immediately after her testimony, the military judge
gave alimiting instruction.'*®

On appeal, the CAAF held that it wasreversible error for the
expert to testify in thisfashion. The witnessin effect became a
human lie detector and the testimony was highly prejudicial

193. 47 M.J. 404 (1998).
194. 53 M.J. 76 (2000).
195. 1d.

196. Id. at 80.

197. 1d.

198. 1d. at 81.

199. 1d.

200. 1d.

201. Id. at 82.

202. 52 M.J. 455 (2000).
203. Id. at 456.

204. 1d.

205. Id. at 457.

206. 1d.

207. 1d.

208. Id. at 458.

209. Id.

given the nature of the crime and the credibility battle between
the accused and the victim.2® Interestingly, the court also held
that the military judge’s curative instruction was not enough to
render the error harmless.2®

Contrast this case with United States v. Robbins 22 where the
CAAF reached a different outcome, based in part on the fact
that Robbins was a judge alone case. Here the accused was
charged with two specifications of sodomy with a child under
sixteen.®® Thevictim testified and the government also called
a social worker to tell about statements the victim and her
mother made to the social worker. While laying the MRE
803(4) foundation, the expert testified that her job was to do
intake interviews and refer cases to a panel of clinicians who
substantiate cases. She said that in this case, the panel substan-
tiated the allegation.®* A second witness also testified about
what the victim told her. This witness testified that when the
victim reported the incident to her, she appeared not to be
lying.2® The defense did not object to any of this evidence?®

The granted issue on appeal was whether the witness's com-
ments on the credibility of the victim rose to the level of plain
error.?” The CAAF distinguished this case from prior cases,
and held that because this was ajudge a one case and the judge
is presumed to know and apply the law correctly, any error was
harmless.®® The CAAF also said that the statements touching
on credibility were incidental to the hearsay foundation and
therewas no prgjudicial error.2%°
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Guidance

These two cases illustrate that while it is error for any wit-
ness, lay or expert, to testify about the credibility of another
witness, the error may not be prejudicia in ajudge aone forum
where the judge is presumed to know and apply the law cor-
rectly. The cases also serve as another reminder to counsel of
the need to work carefully with expert witnesses and not allow
them to comment on ultimate questions of credibility. Practi-
tioners who are not sensitive to this issue run the risk of either
amistrial or areversal of the conviction on appeal. Oncethis
testimony is before the members, a curative instruction may not
be an adequate remedy.

Federal Courts Re-Look at Handwriting Experts

A fina areato cover under expert testimony isatrend devel-
oping in some federal courts that may impact on military cases.
The Supreme Court’s decision in Kumho Tire held that all types
of expert testimony and evidence must undergo a reliability
determination.?’® Kumho Tire puts the same gatekeeping obli-
gation on the trial judge to keep out unreliable nonscientific
expert testimony that Daubert placed on judges evaluating sci-
entific evidence. Thismeans that courts are carefully scrutiniz-
ing some forms of nonscientific expert testimony for the first
time, and some courts do not like what they see?* Thisis par-
ticularly true with handwriting experts and questioned docu-
ment examiners. Two more district courts this year are
following the trend to limit the expert’ s testimony to comparing
characteristics of a known and questioned document or signa-
ture.?2 Courts are preventing the expert from testifying either
that a certain individual was the author of a questioned docu-
ment or to their degree of certainty about amatch. These courts
reason that the methods underlying this evidence are weak and
very subjective. As of yet, there are no reported military cases
that have taken up thisissue, but it appearsto be an arearipefor
challenge.

New Federal Rules

On 1 December 2000 several changes to the Federa
Rules of Evidencewent into effect. By operation of MRE 1102,

210. Kumho Tirev. Carmichael, 526 U.S. 137, 141 (1999).

these rules will automatically apply to the military on 1 June
2002 unlessthe President takes acontrary action.?'® The federal
rules that changed are FRE 103, 404(a), 701, 702, 703, 803(6),
and 902. Each of the rules is set out below with the new or
changed language underlined, followed by abrief explanation.

Changesto FRE 103
Rulings on Evidence:

(a) Effect of erroneous ruling. Error may not
be predicated upon a ruling which admits or
excludes evidence unless a substantial right
of the party is affected, and

(1) Objection. In case the ruling is one
admitting evidence, a timely objection or
motion to strike appears of record, stating the
specific ground of objection, if the specific
ground was not apparent from the context; or
(2) Offer of proof. In casetheruling is one
excluding evidence, the substance of the evi-
dence was made known to the court by offer
or was apparent from the context within
which questions were asked.

Once the court makes a definitive ruling on
the record admitting or excluding evidence,
either at or before trial, a party need not
renew an objection or offer of proof to pre-
serve aclaim of error for appeal.

This change removes the requirement for counsel to renew
an objection that has been definitively ruled on at a previous
court session, including motions in limine. Counsel still have
the obligation to clarify when the judge’sruling is definitivein
order to preserve the issue. Further, the amendment does not
preclude the judge from revisiting a definitive in limine ruling
at the time the evidence is offered. Finally, the amendment is
not intended to affect the Supreme Court’s rulings in Luce v.
United Sates? or Ohler v. United Sates, ' discussed above.

211. United Statesv. Hines, 55 F. Supp 2d. 62 (D. Mass. 1999). InHines, the district court judge conducted a close scrutiny of the government’ s handwriting expert.
The judge ruled that because of alack of reliability, the expert could not opine that the accused was the author of the questioned document. Id. at 69-70.

212. United States v. Ruthaford, 104 F. Supp. 2d 1190 (D. Neb. 2000); United States v. Santillan, 1999 U.S. Dist. Lexis 21611 (N.D. Ca.).

213. Military Ruleof Evidence 1102 states: “Amendmentsto the Federal Rulesof Evidence shall apply to the Military Rules of Evidence 18 months after the effective
date of such amendments, unless action to the contrary is taken by the President.” MCM, supra note 5, MiL. R. Evip. 1102.

214. 469 U.S. 38 (1984).

215. 529 U.S. 753 (2000).
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Changes to FRE 404(a)
Character Evidence Generally:

Evidence of a person’s character or atrait of
character isnot admissible for the purpose of
proving action in conformity therewith on a
particular occasion, except: (1) Character of
accused. Evidence of a pertinent trait of
character offered by an accused, or by the
prosecution to rebut the same, or if evidence
of atrait of character of the alleged victim of
the crimeis offered by an accused and admit-
ted under Rule 404(a)(2), evidence of the
sametrait of character of the accused offered
by the prosecution.

This change to Ruel 404(a) is potentially very significant.
The drafters say it is intended to provide a more balanced pre-
sentation of the evidence when the accused decidesto attack the
victim’s character. Under the current rule, even if the accused
attacksthe victim’s character, the accused’s character is still off
limits, and the jury does not have the opportunity to consider an
equally relevant character trait of the accused. Under the new
rule that will change. Once the accused goes after a pertinent
character trait of the victim, the accused automatically subjects
himself to attack on that same trait. The easiest illustration is
where the defense istrying to paint the victim as the aggressor
in ahomicide case by introducing evidence of the victim’'s vio-
lent character. With the change to these rules, the government
can now offer evidence of the accused’s character for violence,
even though the accused has not introduced any evidence that
he is a peaceful person.

Changesto FRE 701
Opinion Testimony by Lay Witnesses.

If the witness is not testifying as an expert,
the witness' testimony in the form of opin-
ionsor inferencesislimited to those opinions
or inferences which are (@) rationally based
on the perception of the witness, (b) helpful
to a clear understanding of the witness' testi-
mony or the determination of a fact in issue,
and (c) not based on scientific, technical or
other specialized knowledge within the scope
of Rule 702.

The change to Ruel 701 is designed to prevent parties from
avoiding the reliability requirements for expert testimony.
Beforethischange, some partiesweretryingto slip expert opin-
ion testimony in under the guise of lay witness testimony and
thus avoid the requirements of Rule 702 and Daubert. This
change isintended to put a stop to that practice.

Changesto FRE 702
Testimony by Experts.

If scientific, technical, or other specialized
knowledge will assist the trier of fact to
understand the evidence or to determine a
fact in issue, awitness qualified as an expert
by knowledge, skill, experience, training, or
education, my testify thereto in the form of
an opinion or otherwise, if (1) the testimony
is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles
and methods, and (3) the witness has applied
the principles and methods reliably to the
facts of the case.

The changes to FRE 702 incorporate the Supreme Court’s
holdings in, Daubert, Joiner, and Kumho Tire. The language
of the rule provides more detail about the reliability require-
ments that expert testimony must satisfy. The most helpful
change isthe explanation the drafters added in the comments to
FRE 702. Inthe commentsto the rule, the drafters give a good
synopsis and explanation of the Daubert factors, as well as
other factorsthat trial courts can consider when evaluating the
reliability of expert testimony.

Changesto FRE 703
Bases of Opinion Testimony by Experts.

The facts or data in the particular case upon
which an expert bases an opinion or infer-
ence may be those perceived by or made
known to the expert at or before the hearing.
If of atypereasonably relied upon by experts
in the particular field in forming opinions or
inferences upon the subject, the facts or data
need not be admissible in evidence in order
for the opinion or inference to be admitted.
Facts or datathat are otherwiseinadmissible
shall not be disclosed to the jury by the pro-
ponent of the opinion or inference unless the
court determinesthat their probative valuein
assisting the jury to evaluate the expert’'s
opinion substantially outweighs their preju-

This change isintended to limit the amount of inadmissible
testimony that an expert can refer to when testifying about the
basis of his opinion. The problem before this change was that
experts could smuggle inadmissible testimony before the fact
finders when discussing the basis for their opinion. This smug-
gling happens because FRE 703 clearly says that the facts or
data that the expert relies on do not need to be admissible in
order for the expert to use them in reaching his opinion. The
example is where the expert relies on medical reports and other
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third party hearsay to form his opinion. Simply because the
medical reports or other information is hearsay, does not mean
the expert’s opinion does not have aproper basis. The problem
occurs when the expert refersto that inadmissible hearsay in his
testimony. The change now limits the expert to his opinion
only. He cannot introduce otherwise inadmissible facts or data
along with that opinion unless the court determines that the pro-
bative value of that evidencein assisting thejury to evaluate the
expert’s opinion substantially outweighs the prejudicial effect.

Note that thisis not a Rule 403 balancing. Under Rule 403,
admissibility is presumed and evidence is only excluded if its
probativevaueissubstantially outweighed by undue prejudice.
Here, the balancing test is exactly the opposite. Prejudice is
presumed and the evidence only comes in if substantially out-
weighed by probative value. Thiswill most likely happen when
the opposing counsel opens the door to this evidence in their
cross-examination of the expert.

Changesto FRE 803(6) and FRE 902

FRE 803(6), Hearsay exceptions, availability
of declarant immaterial:

The following are not excluded by the hear-
say rule, even though the declarant is avail-
able as a witness (6) Records of regularly
conducted activity. A memorandum, report,
record, or data compilation, in any form, of
acts, events, conditions, opinions, or diag-
noses, made at or near the time by, or from

FRE 902, Self authentication:

Extrinsic evidence of authenticity as acondi-
tion precedent to admissibility isnot required
with respect to the following:

(11) Certified domestic records of regularly
conducted activity. The original or a dupli-
cate of a domestic record of regularly con-
ducted activity that would be admissible
under Rule 803(6) if accompanied by awrit-
ten declaration of its custodian or other qual-
ified person, in amanner complying with any
Act of Congress or rule prescribed by the
Supreme Court pursuant to statutory author-
ity, certifying that the record

(A) wasmadeat or near thetime of the occur-
rence of the matters set forth by, or from
information transmitted by, a person with
knowledge of those matters;

(B) was kept in the course of the regularly
conducted activity; and

(C) was made by the regularly conducted
activity asaregular practice.

A party intending to offer a record into evi-
dence under this paragraph must provide
written notice of that intention to all adverse
parties, and must make the record and decla-
ration available for inspection sufficiently in
advance of their offer into evidence to pro-
vide an adverse party with afair opportunity
to challenge them.

information transmitted by, a person with
knowledge, if kept in the course of a regu-
larly conducted business activity, and if it
was the regular practice of that business
activity to make the memorandum, report,
record, or data compilation, al as shown by
the testimony of the custodian or other quali-
fied witness, or by certification that complies
with Rule 902(11), Rule 902(12), or a statute
permitting certification, unless the source of
information or the method or circumstances
of preparation indicate lack of trustworthi-
ness. The term “business’ as used in this
paragraph includes business, institution,
association, profession, occupation, and call-
ing of every kind, whether or not conducted
for profit.

The amendments to rule 803(6) and 902(11) add new proce-
dures which allow parties to authenticate certain domestic
records of regularly conducted activity without calling a foun-
dation witness. There is adso anew Rule 902(12) for certain
foreign documents. Thisnew rule only appliesin civil cases.

Conclusion

If thereisone unifying themefrom these casesit isthat evi-
dence law continues to be the bread and butter of every tria
practitioner’s life. Trial and defense counsel must have more
than a passing familiarity with the rules. To successfully liti-
gate cases, counseal need to become intimately familiar with the
rules and be able to apply them in the heat of battle. Hopefully,
thisarticlewill assist counsel in this endeavor.
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Justice and Discipline: Recent Developmentsin Substantive Criminal Law

Major Timothy Grammel
Professor, Criminal Law Department
The Judge Advocate General' s School, United States Army
Charlottesville, Virginia

Introduction

The difference between a military organiza-
tion and a mob is the role of command and
control in channeling, directing, and
restraining human behavior.*

The purpose of military law, as stated in the Manual for
Courts-Martial, is “to promote justice, to assist in maintaining
good order and disciplinein the armed forces, to promote effi-
ciency and effectiveness in the military establishment, and
thereby to strengthen the national security of the United
States.”? There has been an ongoing debate whether the mili-
tary justice system is a system of justice or a system of disci-
pline2 Many commentators, however, see the dual purposes of
justice and military discipline as complementary.

Insofar as our fundamental goal is concerned,
it is clear that military criminal law in the
United States is justice-based. Thisis not,
however, incompatible with discipline. Con-
gress has, at least implicitly, determined that
discipline within an American fighting force
requires that personnel believe that justice
will be done. In short, the United States uses
a justice-oriented system to ensure disci-
pline; in our case, justiceis essential to disci-
pline.*

The Court of Appealsfor the Armed Forces (CAAF) has often
faced the problem of striking the proper balance between jus-
tice and military discipline, and last year was no exception.

The decisions of the CAAF during the 2000 term® reflect
trends in three different areas. First, the court scrutinized four
cases involving improper relationshi ps between male noncom-
missioned officers (NCOs) and femal e subordinates, where the
NCOs were charged with nonconsensual crimes against the

1. United States v. Rockwood, 52 M.J. 98, 107 (1999).

subordinates. The CAAF reversed the convictions in all four
cases. Thevictim'slack of consent must be manifest. Unless
the accused used his position to create a situation of dominance
and control, rank is not enough.

Second, the court recognized the importance of military dis-
cipline in the military justice system. It rejected a rule that
would have prohibited courts from considering deportment
when determining whether alleged language was disrespectful.
Also, on factual issues concerning military discipline, it was
reluctant to overturn the decision of the court-martial members.

Third, the CAAF added clarity to conspiracy law in the mil-
itary. It defined the crime of conspiracy strictly, but it allowed
the prosecution the full advantage of the traditional special
rules that come with the crime of conspiracy. When interpret-
ing conspiracy under the Uniform Code of Military Justice
(UCMJ), the court adhered to its role of interpreting, and not
creating, thelaw. The CAAF focused on the intent of Congress
and federal common law.

This article discusses each of these three trends in detail.
The opinions of the CAAF show that the court was attempting
to strike the proper balance by both ensuring justice and pro-
moting military discipline; achallenging and contentious task.
In most of the cases this article discusses, one or two of the
court’sjudges wrote dissenting opinions. The most contentious
area was the one involving NCOs having improper relation-
shipswith subordinates and being charged with nonconsensual
crimes against those subordinates.

Rank IsNot Enough To Prove Nonconsensual Sexual
Offenses Against a Subordinate

The senior-subordinate relationship is critical to the accom-
plishment of the military mission. Congress protects this spe-
cial relationship by specifically proscribing disrespect to,°

2. MaNuAL For CourTs-MARTIAL, UNITED STATES, pt. |, 13 (2000) [hereinafter MCM].

3. Davip A. SCHLUETER, MILITARY CRIMINAL JusTiCE: PracTICE AND Procebure § 1-1 (5th ed. 1999).

4. FrancisA. GiLLIGAN & FRrepric |. LEDERER, CourRT-MARTIAL ProceDURE § 1-30.00 (2nd ed. 1999) (footnote omitted).

5. The 2000 term began 1 October 1999 and ended 30 September 2000.

6. UCMJarts. 89 (proscribing disrespect toward a superior commissioned officer), 91(3) (proscribing disrespect in language or depo rtment toward a warrant, non-

commissioned, or petty officer) (2000).
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disobedience of,” and assault on superior commissioned offic-
ers and NCOs.® Military superiors must necessarily be in a
position of control. Unfortunately, some officers and NCOs
abuse their positions. Some officers and NCOs engage in sex-
ual relationships with their subordinates. This conduct is detri-
mental to the good order and discipline of a unit and is
punishable as fraternization.® Furthermore, in some cases, the
subordinate may not be awilling participant. The subordinate,
aswell astheunit, may beavictim. In such a case, the accused
may be guilty of more than just fraternization or violation of a
general regulation. If so, the accused should be charged with
the appropriate crimes, such as rape, indecent assault, battery,
extortion, indecent language, indecent exposure, and maltreat-
ment. The line between consensual and nonconsensual, how-
ever, is often blurred, especialy in cases where the subordinate
may hot feel as free to protest to the military superior as she
would another person. In a series of four opinions issued in
September 2000, the CAAF sent a clear message: for noncon-
sensual sexual offenses against a subordinate, rank is not
enough. Unless the accused exercises dominance and control,
the victim's lack of consent must be manifest, especially where
there has been prior consensual physica contact between the
accused and victim.

The four CAAF opinions share many similarities. They all
involve male NCOswho engaged in inappropriate rel ationships
with female subordinates. In United Satesv. Johnson, Staff
Sergeant (SSG) Benjiman Johnson was convicted of assault
consummated by a battery upon Specialist (SPC) C by rubbing
her back. In United Satesv. Tollinchi,"* Marine Sergeant Pedro
Tollinchi was convicted of raping EH, the seventeen year-old
girlfriend of a sixteen year-old recruit. In United States v.
Ayers,'2 SSG Jeffrey Ayerswas convicted of two specifications
of indecent assault upon a trainee, Private First Class (PFC)
TH. In United Sates v. Fuller,® Sergeant (SGT) Paul Fuller
was convicted of maltreatment of PFC M by “having sexual

relations with her after she became extremely intoxicated and
by sexually harassing her in that he made a deliberate offensive
comment of asexual nature.”** In all four cases, genera courts-
martial composed of officer and enlisted members found the
accused NCOs guilty. In September 2000, the CAAF reversed
all of these convictions because the evidence was legally insuf-
ficient to prove the elements of the offenses. The message from
CAAFisthat it will closely scrutinizethistype of case, and will
not tolerate overcharging.

United States v. Johnson:
Backrubsin the Office Not Battery

In Johnson, the accused and SPC C were both assigned to
the 10th Mountain Division Band at Fort Drum, New York.
According to SPC C, shewas*“friends’ with SSG Johnson, who
had been her squad leader. There was consensua hugging, tick-
ling, and “punch fights.”** Also, the accused rubbed her back
on several occasions, when she wastyping or doing other work
in the office. She did not like the backrubs because they inter-
rupted her work, and they made her feel uncomfortable. She
did not tell him to stop because there were other people around,
and shedid not want to draw attention to herself. Shewouldtry
to shrug him off. After the shrugging, sometimes he stopped
and sometimes he would rub alittle more.* She did not report
the incident until she was questioned about unrelated carnal
knowledge allegations against the accused.'’

The accused was charged with indecent assault for the hug-
ging and the rubbing of the back. After the victim testified that
the hugging was consensual and the defense counsel made a
motion for afinding of not guilty, the military judge excepted
“hugging” from the specification. A panel of officers and
enlisted members found the accused guilty of the lesser-

7. 1d. arts. 90(2) (proscribing disobedience of a superior commissioned officer), 91(2) (proscribing disobedience of awarrant, noncommissioned, or petty officer).

8. Id. arts. 90(1) (proscribing striking or assaulting a superior commissioned officer), 91(1) (proscribing striking or assaulting awarrant, noncommissioned, or petty

officer).

9. See MCM, supra note 2, pt. 1V, 183. Practitionersin the Army should be aware that the new Army regulation’s provisions on fraternization ar e punitive. U.S.
Der'T oF ArRMY, Rec. 600-20, ArRMY CommAND PoLicy, paras. 4-14 through 4-16 (15 July 1999) [hereinafter AR 600-20]. It may be easier for trial counsd to charge
and prosecute fraternization as a violation of a general regulation, under Article 92, rather than fraternization, under Article134.

10. 54 M.J. 67 (2000).

11. 54 M.J. 80 (2000).

12. 54 M.J. 85 (2000).

13. 54 M.J. 107 (2000).
14. 1d. at 110.

15. Johnson, 54 M.J. at 68.
16. 1d.

17. 1d.
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included offense of assault consummated by a battery for the
backrubs.*®

The Army Court of Criminal Appeals (ACCA) affirmed the
conviction for battery. It found that failing to verbally protest
to asuperior in the office did not equate to consent and did not
create an honest and reasonable mistake by the accused that
SPC C consented.”® The CAAF disagreed with the Army court
and reversed the conviction for battery.

The issue was consent. The offense of battery consists of
bodily harm done with unlawful force or violence.®® As the
Manual for Courts-Martial states, bodily harm is “any offen-
sivetouching of another, however slight.”? The CAAF pointed
out that consent can turn otherwise offensive touching into non-
offensive touching.?? The bodily harm must be without the law-
ful consent of the victim, and the prosecution has the burden
to prove lack of consent.?* Also, a reasonable and honest mis-
take of fact asto consent is adefense.®®

The CAAF acknowledged that under certain circumstances
a backrub could constitute an offensive touching.? The court
also stated that it was “sensitive” to the fact that the accused
was a NCO and that a relationship between a NCO and a sub-
ordinate enlisted soldier could create a situation of “dominance
and control.” It found that this was not such a situation.?”

Two important factorsin the court’s analysis were the phys-
ica contact that was part of the friendly relationship and SPC
C'sfailureto expresslack of consent. The CAAFfound that the
facts in the record did not establish that SPC C felt unable to
protest the accused’s actions.® The court noted that she felt
comfortable enough to try to shrug him off. It also noted that
the only problem SPC C had with the backrubs was the
accused’s bad judgment. “ She was uncomfortable because the
backrubswere open and notoriousin thework environment, but
she did not provide any evidence that they were offensive.”?°
According to the court, this conclusion was supported by the
fact that she did not report the touching until she heard about the
unrelated carnal knowledge allegation.®® Furthermore, the
court found that, even if there was sufficient evidence of lack of
consent, the accused was not on noticethat SPC C did not con-
sent to the backrubs3

In adissenting opinion, Judge Sullivan wrote, “ The majority
today takes the law relating to sexual harassment in the work
place back a few steps from the progress our modern armed
forces have made along the path of true protection for subordi-
nate members.”3? Judge Sullivan found the evidence to be
legally sufficient. The victim showed the accused that she did
not want to be massaged by her obvious evasive conduct on a
number of occasions, but the accused continued the unwanted
touching.* Judge Sullivan would have, viewing the evidence
inthe light most favorable to the government as required by the

18. Id. The accused had pled guilty to carnal knowledge with S, afourteen year old baby-stter. In addition to battery the membersalso found the accused guilty of
maltreatment of SPC C. The members adjudged a sentence of a bad-conduct discharge (BCD), confinement for five years, forfeiture of $874 per month for sixty
months, and reduction to the grade of E1. The Army Court of Criminal Appeals set aside the conviction for matreatment and othe rwise affirmed the findings and

sentence. Id. a 67-68.
19. Id. at 69.
20. UCMJart. 128 (2000) (proscribing assault).

21. MCM, supranote 2, pt. IV, 154c(1)(a).

22. Johnson, 54 M.J. & 69. Thelaw, however, does not generaly recognize consent as avalid defenseto aggravated assault. United States v. Bygrave, 46 M.J. 491,

493 (1997).

23. MCM, supra note 2, pt. IV, 54c(1)(a).
24. Johnson, 54 M.J. at 69 n.3.

25. 1d. at 69.

26. 1d.

27. 1d.

28. Id.

29. Id.

30. Id.

31. Id.at70.

32. Id. at 73 (Sulliven, J,, dissenting).

33. 1d
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well-established standard for legal sufficiency, affirmed the
conviction for battery.®

The dissenting opinion has merit. During thetrial, the mem-
bers observed SPC C testify about the senior-subordinate rela
tionship, the shrugs and the continued backrubs. There was
some evidence on which the members could base afinding that
SPC C did not consent and that the accused was aware of this.
Even the majority opinion states “there is no indication that
SPC C felt unable to protest appellant’s actionsand in fact felt
comfortable enough to shrug him off.”3> The court acknowl-
edged that the shrugs were an expression of protest. The
CAAF, however, appears to be applying a higher level of
review than the law requires for legal sufficiency.

United States v. Tollinchi:
Sex with Recruit's Girlfriend Not Rape

Sergeant Tollinchi was a Marine recruiter. He persuaded a
sixteen year-old high school student to enlist. The recruit and
his seventeen year-old girlfriend, EH, went to the recruiting
office. Sergeant Tollinchi took out a bottle of Dewars whiskey
and began to toast the enlistment and continued until the recruit
and his girlfriend were intoxicated.*® The accused encouraged
the other two to kiss, undress each other, and engage in sexual
acts. The accused then moved close to EH and touched her
breasts and vaginal area. This was eventually charged as an
indecent assault. The recruit and his girlfriend lay on the floor.
The recruit performed oral sex on her, but she pulled him up
next to her, because the accused tried to put his penisin her
mouth.3” This became a charge of attempted sodomy. The
accused then performed oral sex on EH, which became acharge
of sodomy. He then penetrated her with his penis. She gasped
and whispered to the recruit, “ Stop him, he'sinside me.” The
recruit told her not to worry and it would be over soon.*® This
became a charge of rape, which is the offense at issue. The

34. Id. at 70 (Sulliven, J., dissenting).

35. Id. at 69.

36. United Statesv. Tollinchi, 54 M.J. 80, 81 (2000).
37. 1d.

38. Id.

39. Id.

40. Id.

recruit moved the accused and feigned sexual intercourse with
EH. The accused masturbated and gjaculated on EH’s breasts.
This became another specification of indecent assault. EH
became hysterical and ran to the bathroom. The accused
dressed, gave the recruit $20 for ataxi, and left. %

Attrial, thegirlfriend testified that she was drunk and afraid,
but she never said “no.” The accused testified and denied that
the incident happened.” The membersfound the accused guilty
of all of the above-mentioned offenses, aswell as adultery and
two specifications of violating a general order.** The Navy-
Marine Corps Court of Criminal Appeals affirmed. Because of
EH’s ability to remember with “ringing clarity,” it did not base
its decision on her intoxication. It found she was capable of
manifesting her non-consent. It found, however, that it was
dark, she was under her boyfriend, and she was unaware of any
attempt to penetrate until it already occurred. 42

The CAAF found the evidence to be legally insufficient,
because the prosecution failed to prove lack of consent. The
court quoted the Manual for Courts-Martial on theinference of
consent from lack of resistance: “If avictim in possession of
his or her mental faculties fails to make lack of consent reason-
ably manifest by taking such measures of resistance as are
caled for by the circumstances, the inference may be drawn
that the victim did consent.”®

The CAAF will not overturn findings of fact by a service
court, unless they are clearly erroneous or unsupported by the
record.* It found the lower court’s conclusion that the victim
was capable of manifesting her lack of consent amply sup-
ported by the record, because of the “ringing clarity” of her
memory and her ability to demonstrate lack of consent when the
accused attempted to place his penisin her mouth.** The
CAAF, however, found the lower court’s conclusion that EH
was unaware of any attempt to penetrate until it had already
occurred was unsupported by the record. Although the room

41. The members adjudged a sentence of a dishonorable discharge (DD), confinement for five years, total forfeitures, and reduction b the lowest enlisted grade. 1d.

at 80-81.

42. Id. at 82. Failureto resist isimmaterial when the victim was unaware that the accused was going to penetrate her, becauserapeis complete upon the penetration

without her consent. See United States v. Traylor, 40 M.J. 248, 249 (C.M.A. 1994).

43. 1d. at 82 (quoting MANUAL ForR CourTs-MARTIAL, UNITED STATES, pt. 1V, 145¢(1)(b) (1995)).

44. 1d.
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was darkened, there was enough light for her to see what was
happening and describeit in detail. Shetestified that she could
see the accused when he performed oral sex on her and when he
moved into position to penetrate her. Also, shetestified that her
boyfriend was lying beside her, not on top of her. The court
found that EH saw what the accused was about to do and did not
express her lack of consent to sexual intercourse.*® Further-
more, the court stated, “Even if she did not actually consent,
there was no way for appellant to know that she did not con-
sent.” 4

Two factors that were important in Johnson were also
present in thiscase: prior sexual activity and failure to express
alack of consent. The court emphasized that EH undressed in
front of the accused, “alowed” him to touch her breasts and
vaginal area,”® allowed him to perform ora sex on her, and said
nothing when she saw him move into position for sexua inter-
course. The court reversed the conviction for rape®

Chief Judge Crawford dissented. She thought that a differ-
ent factual conclusion by thelower court was clearly erroneous.
Shethought that there was ampl e evidence that EH was not able
to consent because of intoxication.® According to her dissent,
the evidence was clear that EH was intoxicated and the accused
had good reason to believe that she was too intoxicated to con-

45. Id.

46. Id. at 82-83.

47. Id. at 83.

sent to sexual intercoursewith him. Themilitary judge gavethe
members an instruction on intoxication’s impact on a person’s
capacity to consent, and the members found the accused guilty
of rape based on all the evidence.® Chief Judge Crawford
stated that “it will be a sad day for all victims of sexual crimes
if their ability to recall the criminal acts perpetrated upon them
is used against them in this fashion.”s2

United States v. Ayers:>®
Sexual Contact with Trainee Not Indecent Assault

Staff Sergeant Ayers was an Initial Entry Training (IET)
instructor at Fort Lee, Virginia. One night when he was on duty
as the Charge of Quarters (CQ), he engaged in aconversation
with afemaletrainee, PFC TH. Hetold her that there would be
amovie in the day room after bed check, and she asked if she
could come. Hetold her it was her choice, but it would be her
responsibility if she got in trouble After bed check, she went
to the day room to watch the movie. The accused asked her to
meet him in the operations room. She went back to her room,
told her “battle buddy” what she was doing, * and climbed out
the window to meet the accused. The accused led her into a
conference room, so nobody would see them. The accused
asked PFC TH if she was nervous and afraid, and she said,

48. Id. Onefactor the court relied on wasthat EH “ allowed him to touch her breasts and vaginal area” 1d. (emphasis added). However, as stated above in the text,
the accused was convicted of indecent assault for that offensive touching. Consent is a defense to indecent assault, but the CAAF affirmed the conviction of indecent
assault. 1d. Perhapsthe court was relying on the fact that, after the indecent assault had been committed, EH did not protest to the accused.

49. Id. The court affirmed the lesser-included offenses of indecent act by having sexual intercourse in the presence of a third person, her boyfriend, and authorized

arehearing on sentence. Id. at 83.

50. Id. at 83-84 (Crawford, C.J., dissenting).

51. Id. at 84 (Crawford, C.J., dissenting). In her dissenting opinion, Chief Judge Crawford quoted the following provisions from the military judge’s instructions:

When avictim isincapable of consenting because sheisintoxicated to the extent that she lacksthe mental capacity to consent, no greater force

isrequired than that necessary to achieve penetration.

In deciding whether [EH] had consented to the sexual intercourse you should consider all the evidence in this case, including, but not limited
to [EH’s] age, her experience with a cohol, the degree of Miss[H's] intoxication, if any, her mental alertness, the ability of Miss[H] to walk,
to communicate coherently, and other circumstances surrounding the sexual intercourse.

If Miss [H] was incapable of giving consent, and if the accused knew or had reasonable cause to know that Miss [H] was incapable of giving
consent because she was intoxicated, the act of sexual intercourse was done by force and without consent

52. 1d. at 84 (Crawford, C.J., dissenting).
53. 54 M.J. 85 (2000).

54. |d. at 87-88.

55. In|ET, the “battle buddy” system requires trainees to report to those in leadership positions with a fellow trainee assignedas a constant companion. See United
Statesv. Lloyd, No. 9801781, at 2 (Army Ct. Crim. App. Oct. 24, 2000) (unpublished); Ayers, 54 M.J. at 88 n.1.
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“Hell yeah.” He told her not to be nervous. He touched her
face, breasts, and buttocks, and he kissed her. The accused had
to leave to check on his CQ duties, and she waited for him.%¢
When he returned, he massaged her and asked her to lie “belly
down” on atable. He straddled her, continued to massage her,
moved her shorts and panties aside, and touched her vagina
with his penis. Shetold him that she did not want to have sex
with him. He kept telling her to relax and kept touching her
with his penis. She told him to stop, and he did and left the
room. When he returned, he asked her to come back leter, but
she declined and told him she was tired and going to bed.*

The accused had given PFC TH his pager humber. She
called him several times over the next week. One week after
the incident in the conference room, they ran into each other
during abreak intraining. She agreed to meet him in a second-
floor latrine that was under repair. PFC TH had her “battle
buddy” wait in anearby janitor scloset, and she waited for the
accused in the latrine for twenty to thirty minutes.® When he
arrived, he criticized her for speaking to himin afamiliar way
in front of other people. He touched her face and tried to kiss
her and touch her buttocks. She did not want him to touch her,
so she backed away. He stopped and |€ft the latrine.®

The accused was charged with several offenses involving
PFC TH and another femaletrainee. Hewas charged with two
specifications of indecent assault for theincidentsin the confer-
enceroom and thelatrine. Attrial, PFC TH testified that, in the
conference room, she was awilling participant. Shewas infat-
uated with the accused. In explaining why she was not upset
about it, she said that it was asituation where “aguy triesto see
how far he can get, but then it doesn’t go anywhere. | really
didn’t consider it an assault or rape or nothing likethat.”® She
testified that her feelings about the accused had changed
between theincident in the conference room and theincident in

56. Ayers, 54 M.J. at 88.
57. 1d

58. Id.

59. Id.

60. Id.

61. Id. at 89.

62. Id.

63. Id.

thelatrine. Theincidentswere not important to her, and shedid
not tell anyone in her command until her senior drill sergeant
and commander questioned her about it® The defense theory
at trial was that neither incident happened, and PFC TH's testi-
mony was “total lurid fiction.”® An instruction on mistake of
fact was neither requested nor given.®® The membersfound the
accused guilty of both specifications of indecent assault, aswell
as several other offenses®

In athree to two opinion,® the CAAF found the evidence to
belegally insufficient to support either specification of indecent
assault. Asfor theincident in the conference room, the major-
ity found that the accused indicated that he wanted to have sex-
ual intercourse with PFC TH by touching her vagina with his
penis. Shetold himto stop. Hetried to persuade her to go fur-
ther, but she continued to refuse. The accused then stopped and
left. According to the majority, “TH drew the line at sexual
intercourse, and appellant did not crosstheline.” %

Asfor theincident in the latrine, the majority found that the
prosecution failed to prove lack of consent. After the incident
in the conference room, PFC TH continued the relationship by
calling the accused. She readily agreed to meet him alone and
waited twenty to thirty minutes for him. As soon as she indi-
cated she no longer consented, the accused stopped.®’

The court reversed the convictions for the two specifications
of indecent assault. The majority opinion, however, stated:

Our holding on the issue of consent does not
affect the legal sufficiency of appellant’'s
conviction of multiple violations of the regu-
lation proscribing inappropriate contact with
trainees, nor does it condone his behavior.
While the appellant’ s conduct with a trainee

64. Based on his conduct with PFC TH and another female trainee, PVT BD, the members convicted the accused of attempted adultery, attempted violation of a
lawful general regulation, violation of alawful generd regulation (five specifications), adultery, and indecent assault (two specifications). The members adjudged a
sentence of aDD, confinement for four years, total forfeitures, and reduction to the grade of E1. Id. at 87.

65. Chief Judge Crawford and Judge Sullivan dissented. Id. at 95-99.
66. Id. at 89-90.

67. Id. at 90.
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fell short of an indecent assault, his convic-
tion of the regulatory violation clearly
reflects that it was unacceptable.®®

The majority made it clear that it did not approve of the
accused's behavior, even if it was consensual .

Chief Judge Crawford wrote an interesting dissenting opin-
ion. In the beginning of the opinion, she stated:

The majority appears to equate TH with Ado
Annie Carnes, the character in Rodgers and
Hammerstein's hit musical Oklahoma, who
sings“l Cain't Say No!” Sincel believe that
“no” means*“no,” I, like country music singer
Lorrie Morgan, ask the majority, “What part
of no don’t you understand?” ¢

Chief Judge Crawford viewed the facts differently from the
majority, pointing out that they were not as clear asthe majority
painted them. The members were properly focusing on the
issue of consent. A member even requested to hear PFC TH
testify again about the assault in the conference room. The sub-
sequent testimony confirmed the fact that the accused contin-
ued to rub his penisagainst PFC TH’svaginathreeto five times
after she told him to stop.” Chief Judge Crawford disagreed
with the majority’s conclusion that PFC TH drew the line at
sexual intercourse. According to Chief Judge Crawford, she
also told him to stop doing what he was doing—touching her
vagina with his penis. When he failed to do so, he committed

an assault. “When awoman tells awould-be paramour to stop
touching her body improperly, she draws the line!  When the
paramour persistsin engaging in the same conduct that has been
explicitly rejected, the paramour has crossed that line!”

Chief Judge Crawford’s argument makes sense. The mgjor-
ity and dissent, however, disagreed on the factual issue of
where PFC TH drew theline. In areview for legal sufficiency,
the appellate court must view the evidence in the light most
favorable to the government, which is what Chief Judge Craw-
ford did.

68. Id.

69. Id. at 96 (Crawford, C.J., dissenting) (citing http://mwww.countrycool.com).
70. 1d. at 97 (Crawford, C.J., dissenting).

71. 1d.

72. 1d.

73. United Statesv. Fuller, 54 M .J. 107, 108 (2000).

74. 1d.

75. 1d.

76. 1d.

The dissenting opinion, however, lost credibility when it dis-
cussed the incident in the latrine. It stated that “there was no
evidencethat TH had led appellant to believe that she wished to
have any type of romantic relationship with him.”” Her actions
could have led the accused to reasonably believe that she
wanted such arelationship. She called him, agreed to meet him
alone, and did not tell him or otherwiseindicate that shedid not
want to be touched until after it had already occurred. Once she
so indicated, the accused stopped and left. Even if one was to
conclude that the incident in the conference room should have
been affirmed as an indecent assault, the incident in the latrine
was not an indecent assaullt.

United Statesv. Fuller:
Consensual Sex with Subordinate Not Maltreatment

Sergeant Fuller was a platoon sergeant at the Inprocessing
Training Center (ITC) in Darmstadt, Germany. As a cadre
member, he assisted soldiers and their families transition into
Europe. Over aperiod of two to three weeks, the ITC provides
orientation activities, such as German language training, driver
training, and unit inprocessing.” Sergeant Fuller spoketo PFC
M, afemale ITC soldier, who planned to go to an on-post club
with her friend, Private (PVT) |. The accused suggested that he
and another ITC platoon sergeant, Sergeant First Class (SFC)
Davis, would meet them at the club. Private First Class M was
drinking al night in celebration of PVT I's birthday.” At the
club, the accused suggested that the four of them go to an off-
post club to further celebrate the birthday. The privates talked
about it in the bathroom and decided to go. They lied to their
friends by telling them that they were going back to the bar-
racks to use the telephone. The privates left the club first, and
they waited at the accused’s car for twenty minutes.” Inthecar,
the sergeants suggested going to the accused’s apartment to
avoid being seen by other cadre members. The privates agreed,
and they stopped on the way so SFC Davis could buy some
liquor. While he wasin the gas station, PFC M moved into the
passenger seat to sit next to the accused’®

When they got to the accused’s apartment, al four drank a
double shot of tequila. After the accused |eft the room, the pri-
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vates each had four to six more double shots of tequila. While
PFC M sat on asofa, SFC Davisand PVT | danced, undressed
each other, and engaged in sexual intercourse.”” When the
accused returned to the room, he and PFC M drank some
brandy and then engaged in sexud intercourse. After a few
minutes, the accused told SFC Davis, “ You’' ve gotta get some
of this.” SFC Davis then had sexual intercourse with PFC M,
while the accused had sexual intercourse with PVT |. The
accused engaged in further sexual acts with PFC M. The next
day, on the way back to post, all four joked in the car and
stopped to eat lunch together.”™

The accused was charged with several offenses, including
maltreatment by “having sexual relations with [PFC M] after
she became extremely intoxicated and sexually harassing her in
that he made a deliberate offensive comment of a sexual
nature.” At trial, PFC M testified that nobody forced her to
drink that night.”® She also testified that she willingly engaged
in sexud intercourse with the accused and that he had her per-
mission.® After the accused madethe comment and SFC Davis
started to have sexual intercourse with her, she thought to her-
self: “[O]h my gosh, | can’t believe | am having sex with him
t00.”8 She did not actually want to have sexual intercourse
with the accused or SFC Davis, but she did not indicate that to
them. She tetified that she did not say “no” or try to resist.®
The members found the accused guilty of the maltreatment
charge and other charges.®

The CAAF unanimously found the evidence to be legally
insufficient to support the conviction for maltreatment. The
court began by discussing the nature of the offense of maltreat-
ment. The two elements of maltreatment are: (1) a certain per-

77. 1d

78. 1d

79. 1d. at 109.

80. Id. at 110.

81. Id. at 109.

82. Id. at 110.

son was subject to the accused’ sorders; and (2) the accused was
cruel toward, or oppressed, or maltreated that person.®* The
second element is measured objectively, and sexual harassment
may constitute maltreatment.®

The charge of maltreatment in this case was based on con-
sensual sexual relations. The court pointed out that Article 93
doesnot cover al improper relationships between superiors and
subordinates.®® The court stated that, although the evidence
clearly supported the charge of fraternization,®” it was not suffi-
cient to support a conviction for maltreatment. Once again, the
court acknowledged that the rel ationship between aNCO and a
subordinate may create a “unique situation of dominance and
control,” but the facts did not indicate such a situation in this
case. The inherently coercive nature of the typical training
environment was not present and was not a factor in PFC M’s
decision to engage in consensua sexual relations?

The court dealt with the two allegations in the maltreatment
specification, the sexual relationswith an extremely intoxicated
soldier and the offensive comment, separately. Asfor theintox-
ication, the court held that the prosecution failed to prove that
the accused knew that PFC M was extremely intoxicated when
they had sexual relations. According to the testimony of PFC
M, she was acting normal before getting to the accused' s apart-
ment. Also, the accused was not present when she drank sev-
eral shots of tequila. There was no evidence that she showed
any visible signs of intoxication.®® The court required the pros-
ecution to prove that the accused knew or should have known
of the “extreme intoxication,” and the prosecution failed to do
0.

83. Based on thisincident and other incidents involving female soldiers, the members found the accused guilty of maltreatment (three specifications), rape, sodomy
(three specifications), indecent assault, unlawful entry, fraternization, and ki dnapping, and they adjudged a sentence of aDD, confinement for fiveyears, and reduction

to the grade of E1. Id. at 108.
84. MCM, supranote 2, pt. IV, 117b.
85. Id. 117¢(2).

86. Fuller, 54 M.J. at 110-11.

87. The accused was charged with fraternization. Although it was not in effect at the time of the offense, Judge Effron mentioned i n afootnote that “[t]he Army’s
most recent fraternization regulation punitively prohibits awide range of inappropriate relationships between superiors and subordinates.” Id. at 111 n.3 (citing AR

600-20, supra note 9, para. 4-14).
88. Id. at 111.

89. Id.
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As for the sexual harassment allegation, the CAAF con-
cluded that the statement did not constitute maltreatment,
because the prosecution failed to prove that it was offensive.
The testimony of PFC M established that she was embarrassed,
“but embarrassment does not support a finding of maltreat-
ment.”* The court acknowledged that, in adifferent situation,
such a comment would constitute maltreatment. Under these
facts and circumstances, however, the evidence was legally
insufficient.®

Judge Sullivan wrote a concurring opinion to expound on a
few points. The problem was not whether the allegationsin the
specification constituted maltreatment. The problem was that
the prosecution failed to prove what was alleged in the specifi-
cation.®2 Also, this case involved consensual sexual relations
between a NCO and a subordinate. According to Judge Sulli-
van, “[t]he absence of coercion on the basis of rank remove[d]
this case from the scope of Article 93.”%

Trends

Although the four CAAF opinions involved four different
offenses, they have similarities that signal atrend. The CAAF
will closely scrutinize this type of case to ensure the evidence
supports all the elements of the offenses. As Judge Sullivan
argued in his dissenting opinion in Johnson, it appears that the
court isusing a higher standard than the law provides for legal
sufficiency.®

Thefactual issuesin these cases were close calls. By decid-
ing these cases together and reversing al four, the court sent a
clear message: it will not tolerate overcharging in this type of
case. If, beyond fraternization or violation of a regulation, a
nonconsensual crime against the subordinate is charged, then
rank is not enough. Even when a senior-subordinate relation-
ship isinvolved, al the elements of the offense must be proven.
There may be situations where the evidence supports a finding
of lack of consent and no mistake of fact, even though the vic-
tim does not physically or verbally indicate a lack of consent.
Those situations, however, are limited to cases where the
accused used his position of dominance and control to coerce

90. Id. at 112.

the victim. According to the CAAF, none of these four cases
involved such asituation.

One could walk away from these four cases with a couple of
different perceptions. Some may think that the court is misog-
ynistic—distrustful of women. The court should not deny
women the power to clearly make certain touching of their bod-
ies off-limits by shrugging off physical contact or by saying
“stop.” However, at the same time, the court must ensure jus-
ticein courts-martial.®® Some have used the term “predator” to
describe an officer or NCO who embarks on a campaign of sex-
ually suggestive remarks and physically assaultive overturesin
hopes of engaging subordinates in romantic adventures. % A
predator is detrimental to the good order and discipline of a
unit. Commanders may beincensed at the possibility of preda-
torsin their units, and they might charge misconduct as noncon-
sensual when it is not.

In these four cases, the court madeit clear that it did not con-
done the accuseds’ conduct. However, the court can affirm
convictionsonly when the evidence supportsall the el ements of
the offenses. For nonconsensual offenses, the prosecution has
the burden to prove lack of consent beyond a reasonabl e doubt.
The CAAF will hold the prosecution to that burden. Unlessthe
accused used his superior position to create a situation of dom-
inance and control to coerce the victim, rank is not enough.

Promoting Military Discipline

The intangible concept of “military discipling” isasdifficult
to define as the concept of justice. Military disciplineisbased
on self-discipline and respect for properly constituted authority,
and it has as its goal proper conduct and prompt obedience to
lawful military authority by all military personnel.*” Some of
the offenses Congress has proscribed in the Uniform Code of
Military Justice (UCMJ) are primarily focused on promoting
military discipline, such as disrespect toward,* disobedience
of ,* and assaulting officers and noncommissioned officers.®
The CAAF opinions that addressed offenses against military
order also signal atrend. In United States v. Najera,' the
CAAF held that a court can consider the manner in which

91. Id. Thecourt affirmed thelesser-included offenses of indecent act by having sexual intercoursein the presence of athird person, asthe court had donein Tollinchi.
Id. See supra note 49 and accompanying text. The court affirmed the sentence. Fuller, 54 M.J. a 112.

92. Fuller, 54 M.J. at 112-13 (Sullivan, J., concurring).
93. Id. at 113 (Sullivan, J., concurring).
94. See supratext accompanying note 34.

95. See supratext accompanying note 2.

96. This description of the predator’ s modus operandi comes from the concurring opinion by Judge Squires at the ACCA, which Judge Sullivan quoted in his dis-
senting opinion in Johnson. United States v. Johnson, 54 M.J. 67, 72 (2000) (Sullivan, J., dissenting).

97. AR 600-20, supra note 9, para. 4-1.
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words are spoken to determine if the words constitute disre-
spect under the UCMJ. In United Statesv. Diggs,'®? the CAAF
showed deference to the court-martial members' decisions on
factual issues involving military discipline and held that the
evidence was legally sufficient to support convictions for
assaulting a NCO and resisting apprehension. These cases
demonstrate that the CAAF iswell aware of the importance of
military discipline in the military justice system.

United Statesv. Ngjera
Taking Off the Blinders To Consider Evidence of Demeanor and
Context in “ Language-Only” Disrespect Cases

The superior-subordinate relationship is crucia to military
discipline. One way in which the UCMJ attempts to deter and
punish insubordination is by proscribing, in Article 89, disre-
spect toward superior commissioned officers.’*® It also pro-
scribes, in Article 91, disrespect toward warrant officers and
noncommissioned officers.'® The courts have held that
words'® and acts'® may constitute disrespect.

For the past decade, new judge advocates have been taught
that language and deportment were distinct bases for disrespect
under Articles 89 and 91 of the UCMJ. The guidance wasthat,
if a specification alleged disrespect in language but did not
mention deportment, then the court could not consider the man-
ner in which the accused spoke the words.**” Professor
Schlueter even stated thisrulein histreatise, Military Criminal

Justice: Practiceand Procedure.’® Heaccurately cited the Air
Force Court of Military Review’s (AFCMR) opinion in the
1988 case of United States v. Wasson'® as the basis for therule.
In language-only disrespect cases, this rule was like a set of
blinders that allowed the court to look at the alleged language
but not the circumstances surrounding the language. In Najera,
the CAAF pointed out that it had never adhered to such arule,
and it specifically overruled Wasson. The CAAF held that
courts can consider all the circumstances, including demeanor
and context, when determining whether the alleged language
was disrespectful behavior under Article 89, even if deportment
was not alleged in the specification. In Najera, the CAAF clar-
ified the offense of disrespect.

The Old Rulefor “ Language-Only” Disrespect Specifications
from United States v. Wasson

In 1988, the AFCMR considered, in United Statesv. Wasson,
the legal sufficiency of a specification that alleged that the
accused “was disrespectful in language toward [two non-com-
missioned officers] . . . by saying to them, ‘If you are going to
separate me, | wish you would hurry it up because I'm tired of
this crap,” or words to that effect.”*® According to the
AFCMR, the drafter of the specification identified this as a
“language-only” case by not including deportment in the spec-
ification. The court interpreted theManual for Courts-Martial
as requiring the words in alanguage-only case to contain abu-
sive epithets or contemptuous or denunciatory language.*™ It

98. UCMJ arts. 89 (proscribing disrespect toward a superior commissioned officer), 91(3) (proscribing disrespect toward a warrant, noncommissioned, or petty

officer) (2000).

99. |d. arts. 90(2) (proscribing disobedience of a superior commissioned officer), 91(2) (proscribing disobedience of a warrant, noncanmissioned, or petty officer).

100. Id. arts. 90(1) (proscribing striking or assaulting a superior commissioned officer), 91(1) (proscribing striking or assaulting awarrant, noncommissioned, or petty

officer).
101. 52 M.J. 247 (2000).

102. 52 M.J. 251 (2000).

103. UCMJart. 89. The statute provides that “[a]ny person subject to this chapter who behaves with disrespect toward his superior ¢ ommissioned officer shall be
punished as a court-martial may direct.” Id.

104. 1d. art. 91(3). Under this subparagraph of the statute, a court-martial may punish awarrant officer or enlisted member who “trea ts with contempt or is disre-
spectful in language or deportment toward awarrant officer, noncommissioned officer, or petty officer while that officer isin the execution of hisoffice” Id.

105. See, eg., United States v. Montgomery, 11 C.M.R. 308 (A.B.R. 1953) (holding that “ Keep your Goddamn mouth shut, you field grade son-of-a-litch or I'll tear
you apart; I'll beat you to death you . . . ; I'll bite your . . . off, you punk you” constituted disrespect).

106. See, e.g., United Statesv. Ferenczi, 27 C.M.R. 77 (C.M.A. 1958) (holding that turning from and leaving the presence of an officer while the officer was talking
to the accused constituted disrespect).

107. Instructors at The Judge Advocate General’s School, U.S. Army, Charlottesville, Virginia, including the author, taught thisrule to students for over a decade. It
was such a trap for the unwary that the author made a special effort to highlight it.

108. ScHLUETER, supra note 3, § 2-3(B). After Najera, Professor Schlueter amended histreatiseto reflect that the CAAF overruledWasson. |d. § 2-3(B) (Supp. 2000).
109. 26 M.J. 894 (A.F.C.M.R. 1988).

110. Id. at 896.
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held that, in language-only cases, courts cannot consider evi-
dence of the manner in which the words were spoken.*2 The
court found that the word “crap” was not inherently disrespect-
ful, so it held that the words as alleged failed to state an
offense.’t®

Wasson was not a well-reasoned opinion. For example, the
AFCMR interpreted the MCM provision stating that “ di srespect
by words may be conveyed by abusive epithets or other con-
temptuous or denunciatory language” as meaning “the words
must contain abusive epithets, or contemptuous or denunciatory
language in order to constitute an offense.” 4 The court gave
no explanation of how it read “may” as meaning “must.” That
interpretation contributed to the court’s determination that, in a
language-only case, the alleged words must be inherently disre-
spectful.

In Wasson, the Air Force court stated that “[b]y using the
words ‘was disrespectful in language toward . . .’ in the speci-
fication, the drafter identified this as a language case, rather
than oneinvolving deportment.” That assumed too much. The
model specification for Article 89, in the MCM, does not con-
tain theword “language” or “deportment.”*> The drafter of the
specification in Najera very likely just followed the model
specification and alleged the words Najera spoke to his com-
mander.

The Wasson limitation on prosecution evidencein language-
only disrespect cases was not necessary. In cases involving
other offenses, the prosecution is not barred from presenting
evidence of the circumstances surrounding words. For exam-
ple, the fact-finder can consider the circumstances in determin-

111. The AFCMR quoted the MCM's explanation of disrespect under Article 89:

ing whether language constitutes a solicitation!® or is
indecent.''” If the concern isthat the accused is misled asto the
exact conduct he must defend against, adequate protections
already exist. If the prosecutor presents evidence of disrespect-
ful behavior that is not fairly implied in the specification, then
the accused could object on the grounds of a fatal variance
between the pleadings and the evidence presented at trial 8 In
most cases, however, an accused and his counsel should be on
notice that the fact-finder will consider the context and manner
in which the accused used the language alleged in the specifi-
cation.

Many military justice practitioners, even those not in the Air
Force and not bound by the holding in Wasson, have followed
the rule set out in Wasson. Therefore, when disrespectful
behavior included words and the way in which they were said,
cautious judge advocates have alleged that the accused “was
disrespectful in language and deportment.” The CAAF never
addressed this rule until it decided Najera last year.

The CAAF Overrules Wasson and Puts the Law of Disrespect
Back on Track in Ngjera

Private Nagjera, U.S. Marine Corps, was serving confinement
in the brig after a previous court-martial. He requested early
release, so he could return to training. His company com-
mander supported the request, and the convening authority
released Najera'® After his release, Najera told his first ser-
geant that he would not participate in the training with the rest
of the company. Unable to persuade Ngjera to train, the first
sergeant told him to talk to the company commander. The com-

Disrespectful behavior is that which detracts from the respect due the authority and person of a superior commissioned officer. It may consist
of acts or language, however expressed, and it isimmaterial whether they refer to the superior asan officer or asaprivateirdividual. Disrespect
by words may be conveyed by abusive epithets or other contemptuous or denunciatory language. Truth is no defense. Disrespect by acts
includes neglecting the customary salute, or showing a marked disdain, indifference, insolence, impertinence, undue familiarity, or other rude-

ness in the presence of the superior officer.

Id. (quoting MANUAL ForR CourTs-MARTIAL, UNITED STATES, pt. |V, 113¢(3) (1984)).

112. Id. at 897.

113. Id. at 897-98.

114. 1d. at 896 (emphasis added). Also, when explaining why the word “crap” was not inherently disrespectful, the AFCMR acknowledged that “[t]he conditions
surrounding the use of the word are important.” Id. at 897.

115. See MaNuAL FoR CourTs-MARTIAL, UNITED STATES, pt. IV, 1 13f (1998) [hereinafter 1998 MCM]. The same is true for the model specificationinthe Army's
Military Judges Benchbook. U.S. DEr'T oF ARMY, Pam. 27-9, LEGAL Services: MiLITARY JUDGES' BENcHBOOK, para 3-13-1b (30 Sept. 1996) [hereinafter DA Pam.
27-9].

116. See, e.g., United Statesv. Williams, 52 M .J. 218, 220-21 (2000) (holding that an implicit invitation to join in the accused’s internatimal drug smuggling opera-
tion, when considering the context of the statement, constituted solicitation).

117. See, e.g., United Statesv. French, 31 M.J. 57, 59-61 (1990) (holding that asking a fifteen year-old stepdaughter for permission to climb into bed with her con-
stituted indecent language).

118. Thetest for whether a variance is fatal focuses on prejudice to the accused: “(1) has the accused been misled to the extent th at he has been unable adequately
to prepare for tria; and (2) is the accused fully protected against another prosecution for the same offense.” United Statesv. Lee, 1 M.J. 15, 16 (C.M.A. 1975).
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mander ordered him to return to training and explained that,
otherwise, he could get a bad-conduct discharge at a special
court-martial. In the presence of two non-commissioned offic-
ers and while smirking, Ngjera said he wanted a dishonorable
discharge and out of the Marine Corps. Hetold the commander
that he refused to train and “you can’'t make me go.” %

Private Najera was charged with absence without leave,
willful disobedience of a superior commissioned officer, and
disrespect toward the same superior commissioned officer. He
pled guilty to the unauthorized absence and disobedience
charges, but he pled not guilty to aspecification alleging, under
Article 89, that he “did . . . behave himself with disrespect
towards [the commander] . . . by saying to him, ‘you can’t make
me, you can give me any type of discharge you want, you can
give me adishonorable discharge, | would rather have adishon-
orable discharge than return to training, | refuse,’” or words to
that effect.”'?* The commander and first sergeant testified that
Private Najera was smirking while making the statement, and
his demeanor was cocky and sarcastic.’? Private Najera made
the statement in the presence of two non-commissioned offic-
ers. A military judge sitting aone convicted Najera of disre-
SpGCt.m

On appeal, the accused argued that the evidence was factu-
ally and legally insufficient to support the disrespect charge.
The Navy-Marine Court of Criminal Appeas (NMCCA) began
by commenting that, because of the “ curious declination by the
Government to charge disrespect in both language and deport-
ment,”*?* the court would limit the evidence it considered. In
adherence to the rule set out in Wasson, the court did not con-
sider evidence of the smirking, or cocky and sarcastic manner

119. United Statesv. Ngjera, 52 M.J. 247, 248 (2000).
120. Id.
121. Id.

122. Id. at 250.

in which the words were spoken, because it fell under the rubric
of deportment and was thus not useable in a language-only
case. ' The Navy court did consider, however, the context in
which the words were used. The court pointed out that it is
impossible to remove the utterance from its context.’?® Thetrue
nature of words can only be determined in the context of the cir-
cumstances of their utterance. The Navy court found that these
words, spoken in the presence of two non-commissioned offic-
ers, conveyed more than a refusal to obey. They reflected a
“total disdain for that officer’s ability to compel him to comply
with the order and to hold appellant accountable for his miscon-
duct.”*?” The court was convinced beyond a reasonable doubt
that Ngjerawas guilty of disrespect toward a superior commis-
sioned officer.128

The CAAF considered the legal sufficiency of the evidence
of disrespect.’® The accused argued that because the specifica-
tion alleged disrespect in “language” rather than “language and
deportment,” the prosecution was required to show the lan-
guage was disrespectful on itsface. He further argued that the
NMCCA could not affirm the conviction based on the context
or manner inwhich thewordswereused.’® The CAAF rejected
these arguments.

The CAAF held that a language-only specification did not
bar the prosecution from showing the circumstances surround-
ing the language that contribute to its disrespectful nature.3
The court supported its holding with three points. First, it
pointed out that Article 89 makes no distinction between lan-
guage and deportment.*®> Second, the court pointed out that it
had generally held in past cases that “all the circumstances of a
case can be considered in determining whether disrespectful

123. 1d. a 248. The military judge sentenced him to a bad-conduct discharge, confinement for one hundred days, and forfeiture of $200per month for three months.
Pursuant to a pretrial agreement, the convening authority suspended the confinement in excess of sixty days. Id.

124. No. 9800155, 1998 CCA LEXIS 451, at *3 (N-M. Ct. Crim. App. Nov. 19, 1998) (unpublished) (emphasisin original).

125. Id. at*3 n.2.
126. Id. at *5.
127. 1d. at *5-6.
128. Id. at *6.

129. United Statesv. Najera, 52 M.J. 247, 248-49 (2000).

130. Id. at 249. As stated above, the NMCCA considered the context of thewords, but it intentionally did not consider the manner in which the words were spoken.

See supra notes 121-23 and accompanying text.
131. Najera, 52 M.J. at 250.

132. Id. at 249.
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behavior in violation of Article 89 had occurred.”® Third, the
CAAF noted that the MCM does not limit the offense of disre-
spect toward a superior commissioned officer, because it
merely saysthat “ disrespect by words may be conveyed by abu-
sive epithets or other contemptuous or denunciatory lan-
guage.”*** The court further noted that the MCM lists one of the
elements of the offense as, “under the circumstances, the
behavior or language was disrespectful to that commissioned
officer.”® Thus, the MCM’s list of the types of disrespectful
words is not exclusive, and the circumstances surrounding the
words may be considered.

The CAAF specifically addressed the AFCMR’s holding in
Wasson that an appellate court cannot consider evidence of the
manner in which words are spoken unless the specification
alleged disrespect in language and deportment. The court
stated that it had never held that Wasson was good law. For the
reasons stated above, the CAAF specifically overruled Was-
son.*® The Navy court felt constrained by Wasson from consid-
ering the manner in which the words were spoken, but it did
consider the context of thewords. The CAAF freely considered
evidence of both the context and the manner in which Najera
spoke the words. The CAAF had no problem finding that the
evidence was legally sufficient to support the conviction for
disrespect toward a superior commissioned officer.*

In Najera, the CAAF moved the law of disrespect back on
the right path. Wasson led practitioners down a path that held
traps for the unwary. Words have some inherent meaning, but
the context and manner in which words are used can be as
important as the words themselvesin conveying amessage. In
disrespect cases, the ultimate question iswhether the conduct of
the accused “detracts from the respect due the authority and
person of asuperior commissioned officer.” When making this
determination, a court should consider all the circumstances
surrounding the statement. In Najera, the CAAF took the
blinders off courts, allowing the them to consider the true
meaning of alleged language.

133. Id.

Open Question: Application of Ngjerato Article 91(3)

One may wonder whether Najera applies to Article 91(3).
The opinion stated that Article 89 does not distinguish between
“disrespect in language or deportment,” but it indicated that
Article 91 might make such adistinction.*® Article 91(3) pun-
ishes a service member who “treats with contempt or is disre-
spectful in language or deportment toward a warrant officer,
noncommissioned officer, or petty officer while that officer is
in the execution of his office.”* It is also worth noting that the
model specification for Article 91(3), unlikethat for Article 89,
does suggest that the drafter allege whether the accused was
disrespectful in language or deportment.4

Despite these differences, the CAAF's holding in Najera
should apply to Article 91 for two reasons. First, the MCM does
not define “disrespect” in its explanation of Article 91. It
instead specifically refersto the definition of “ disrespect” inthe
paragraph explaining Article 89, which isthe MCM provision
the CAAF analyzed in Najera. Therefore, the CAAF's inter-
pretation of that provision would apply to Article 91. Second,
Wasson involved aviolation of Article 91(3). Although Najera
involved aviolation of Article 89, the CAAF specificaly over-
ruled Wasson.*** The CAAF obviously sees the rationale in
Najera as applying to Article 91 cases.

Advice for Practitioners

The holding in Najera enables the government to get all the
relevant evidence to the decision-maker. Reliance on Najera,
however, should remain a last resort. When drafting charges,
trial counsel should continue to allege, when appropriate, that
the accused was disrespectful in both language and deportment.
This practice gives full notice to the defense of the conduct
against which it must defend. It avoids unnecessary litigation
over whether avarianceisfatal. It also allows the specification
on theflyer that the members of the panel seeto truly reflect the
disrespectful nature of the accused s behavior. Also, and per-
haps most importantly, this practice remindsthetrial counsel to
present evidence of the context and demeanor.

134. |d. (emphasisin original) (quoting 1998 MCM, supra note 115, pt. IV, 113c(3) (emphasis added)). The language in the currentMCM isidentical to the language
in the 1984 edition, which the AFCMR relied on inWasson. See supra note 111 and accompanying text.

135. Najera, 52 M.J. at 249 (emphasisin original) (quoting 1998 MCM, supra note 115, pt. 1V, 1 13b(5) (emphasis added)).

136. Id. at 250.

137. Id.

138. Id. a 249 (“[Article 89] makes no distinction between ‘ disrespect in language or deportment’ (but cf. Art. 91(3), UCMJ, 10 USC § 891(3)) . .. ."). Theintro-
ductory signal “But cf.” is used to cite authority that “supports a proposition analogous to the contrary of themain proposition.” THe BLueeook: A UNIFORM SySTEM

oF CitaTion 23 (17th ed. 2000) (emphasisin original).

139. UCMJ art. 89 (2000) (emphasis added).

140. See MCM, supranote 2, pt. IV, 1 15f(3); DA Pam. 27-9, supra note 115, para. 3-15-3b.
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United Statesv. Diggs:
Multiple Issues Involving Offenses Against Military Order

While Najera discussed a single issue, Diggs raised three
different issues involving offenses against military order. Staff
Sergeant (SSG) Diggs was stationed at Rose Barracks in
Vilseck, Germany. Some soldiers from Rose Barracks, includ-
ing Sergeant (SGT) Vaden, deployed to Bosnia. Sergeant
Vaden’s unit returned from Bosnia unexpectedly.’*? Sergeant
Vaden had been in the Army for eight years, and he had been
married to Chung Sun Vaden for six years. When SGTVaden,
who was in his battle dress uniform (BDUs), arrived home, he
unlocked the door and went inside. He went upstairs and saw
hiswife come out of the bedroom in ateddy. She was surprised
and said, “What are you doing home?' 4 Sergeant Vaden went
into the bedroom, turned on the light, looked around, and
opened the closet door. He saw SSG Diggs naked and crouched
down on thefloor of the closet. Staff Sergeant Diggssaid, “Oh
my God,” and SGT Vaden hit SSG Diggs three or four timesin
the side and on the arm. Sergeant Vaden's wife got between
them. Staff Sergeant Diggs came out of the closet and told SGT
Vaden to calm down, he had been caught, and he would turn
himself in. Sergeant Vaden said, “Yes, you're caught and
you're going to turn yourself in. Y ou are coming with me and
we are both going to go to the MP station together.”***  After
SSG Diggs put his BDUs on, they both went down the stairs
and out the door. Staff Sergeant Diggs pushed SGT Vaden to
the ground and ran away.*®

A special court-martial composed of officer and enlisted
members convicted SSG Diggs of an unenumerated servicedis-
order under Article 134 by being naked in afellow NCO's bed-
room with the other NCO’s wife, resisting apprehension under
Article 95, and assaulting a NCO under Article 91.14 On
appeal, the CAAF considered the legal sufficiency of the evi-
dence to support resisting apprehension and assaulting a
NCO,* and it affirmed the convictions.1®®

The CAAF first addressed resisting apprehension. The
MCM lists the elements of the offense as. (1) a certain person
attempted to apprehend the accused; (2) that person was autho-
rized to apprehend the accused; and (3) the accused actively
resisted the apprehension.’*® The issue before the court con-
cerned the state of mind of the accused. The court stated that
“[t]here was no dispute that the prosecution was required to
prove that appellant had clear notice of the apprehension which
he was charged with resisting.” ** The notice does not have to
be oral or written; it may be implied by the circumstances.™!

The accused argued that there wasinsufficient evidence that
he had “clear notice” that SGT Vaden was attempting to place
him in custody, before he pushed SGT Vaden and ran away.
This was a question of fact. The magjority opinion, written by
Judge Sullivan, called the facts of this case an “extraordinary
situation.” The mgjority relied on three factsin finding “clear
notice” of apprehension: (1) the accused' s being caught during
an offense (the service disorder under Article 134 by being
naked in afellow NCO's bedroom with the other NCO' swife);
(2) the accused’s admission of wrongdoing and statement of

141. Overruling Wasson was a sound decision. Although Article 91(3) statesthat disrespect can be in “language or deportment,” Congress's use of the digunctive
does not indicate an intent to make them distinct bases of disrespect, which the specification must specifically allege.

142. United Statesv. Diggs, 52 M.J. 251, 252 (2000).
143. Id.
144. 1d. at 252-53.

145. 1d. at 253-54.

146. |d. at 252. The members adjudged a sentence of a bad-conduct discharge, confinement for three months, forfeiture of $600 per month for three months, and

reduction to the grade of E1.

147. The CAAF did not consider the Article 134 offense. It isagood example of using Clause 1 of Article 134 for misconduct that the President did not specificaly
enumeratein the MCM as an offense under Article 134. Having a sexua relationship with adeployed soldier’s wife isdirectly and palpably “to the prejudice of good

order and discipline in the armed forces.” UCMJ art. 134 (2000).
148. Diggs, 52 M.J. at 257.
149. MCM, supra note 2, pt. IV, 119b(1).

150. Diggs, 52 M.J. at 255.

151. 1d. The court discussed three prior cases where the circumstances did not constitute clear notice of apprehension. InUnited Statesv. Garcia-Lopez, 16 M.J. 229
(C.M.A. 1983), military authorities entering the accused s barracks room and announcing they were going to search his room and ordering him to stay in that room
did not constitute clear notice of apprehension under Article 95. 1d. at 231-32. In United States v. Sanford, 12 M.J. 170 (C.M.A. 1981), a sergeant’s statement to an
enlisted soldier, “Lieutenant Young wants to see you[,]” and following the soldier to the commander’s office was not an apprehension for purpose of the Fourth
Amendment. |d. at 173-74. Also, in United States v. Kinane, 1 M.J. 309 (C.M.A. 1976), the court affirmed alower court' s finding that bringing a service member to
the crime scene, reading him his rights, and questioning him was not an apprehension for purposes of determining whether a search incident to custodial arrest was
authorized. 1d. at 311-14.
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intent to turn himself in; and (3) SGT Vaden’s insistence that
the senior NCO subject himself to the junior NCO'’s control.
According to Judge Sullivan “[t]his was not a routine military
practice or operation in any way.”*> Thecourt held that the evi-
dence was sufficient for a rational fact-finder to find beyond a
reasonable doubt that SSG Diggs had “clear notice” of appre-
hension by SGTVaden.

The court next addressed two issuesinvolving the offense of
assaulting a NCO. Article 91(1) of the UCMJ prohibits any
enlisted member from striking or assaulting aNCO “while that
officer is in the execution of his office.”*>®* On appeal, the
accused argued that SGT Vaden was not protected by Article 91
for two different reasons—SGT Vaden was not in the execution
of his office, and SGT Vaden divested himself of the protection
of hisoffice.’™

According to the MCM, a NCO is in the execution of his
office “when engaged in any act or service required or autho-
rized by treaty, statute, regulation, the order of a superior, or
military usage.”** Noncommissioned officers have the author-
ity to take corrective actions, including apprehension, when
another soldier’s conduct violates good order and discipline. 1
The accused argued on appeal that SGT Vaden was acting asan
“avenging cuckold” rather than as a NCO executing his office.
This was a question of fact. The court held that the members
had a sufficient evidentiary basisto find that SGT Vaden wasin
the execution of his office and not on a personal “frolic” of
revenge.’™

The last issue was “divestiture.” An officer or NCO whose
actions depart substantially from the required standards appro-
priate to his rank or position loses his protected status.’*® In
Diggs, the CAAF addressed a new issue of whether an officer

152. Diggs, 52 M.J. at 255.

153. UCMJ art. 91(1) (2000) (emphasis added).

or NCO, after divesting himself, can regain his protected sta-
tus. The court acknowledged that SGT Vaden committed a bat-
tery against SSG Diggs, and he could have been prosecuted
under Article 128 for that crime. The court found that such mis-
conduct divested SGT Vaden of his authority asaNCO for pur-
poses of immediate physical responses by the accused. The
court found, however, that SGT Vaden regained his protected
status after he “desisted in hisillegal conduct and, thereafter,
attempted to resolve this matter within appropriate military
channels.” ¥ The concept of regaining protected status after
misconduct servestwo purposes. First, it encourages officersto
stop their misconduct. Also, it avoids unnecessarily narrowing
the broad protections afforded officers in the execution of their
legitimate duties.’®® As Judge Sullivan pointed out in a foot-
note, the military judge gave an appropriate divestiture instruc-
tion. After considering al the evidence, however, the members
still found the accused guilty of assault on aNCO. The CAAF
found the evidence to be legally sufficient.

Judges Gierke and Effron disagreed with the mgjority’s
holding that the evidence was legally sufficient to support
resisting apprehension and assault on aNCO. First, no rational
fact-finder could find beyond a reasonable doubt that SSG
Diggs knew that SGT Vaden was exercising his authority as a
NCO to apprehend him.*! The accused was attacked by an
enraged husband, who was a junior NCO, and stopped only
when his wife intervened. The accused assured SGT Vaden he
would turn himself in. Sergeart Vaden agreed to the offer and
stated he would go along to ensure it happened. The dissent
found that SGT Vaden never said or did anything to indicate he
was exercising his authority as a NCO to apprehend SSG
Diggs.62

154. Notethat under Article 91 the victim does not have to be superior in rank to the accused. MCM,supra note 2, pt. IV, 1 15b(1). If the victim is asuperior NCO
of the accused, then it is an aggravating factor that increases the maximum confinement from one year to five years. 1d. pt. IV, 115e(2), (3). By contrast, superior
status is an element of the offense of assaulting a superior commissioned officer under Article 90(1). Id. pt. 1V, 1 14b(1).

155. Id. pt. 1V, 1 14¢(1)(b) (explaining “execution of office” for assaulting a superior commissioned officer under Article 90). The MCM cross-references to that
provision to explain the meaning of “in the execution of office” under Article 91(1). Id. pt. IV, 115b(3).

156. UCMJart. 7(c) (2000) (authorizing officers and NCOs to “quell quarrels, frays, and disorders among persons subject to this chap ter and to apprehend persons
subject to this chapter who take part therein”). The Army policy is that “leadersin the Army,whether on or off duty or in a leave status will [t]ake action consistent
with Army regulation in any case where a soldier’ s conduct violates good order and military discipline.” AR 600-20,supra note 9, para. 4-4a (emphasis added).

157. Diggs, 52 M.J. at 256.

158. See United States v. Richardson, 43 C.M.R. 333 (C.M.A. 1971) (reversing conviction of assaulting a superior commissioned officer be cause the officer victim
challenged the accused to fight); see also MCM, supra note 2, pt. 1V, 11 13¢(5), 14c(1)(d).

159. Diggs, 52 M.J. at 257.
160. Id.
161. Id. (Gierke, J, dissenting).

162. Id. at 257-58 (Gierke, J., dissenting).
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The dissent offered another basis for reversing the convic-
tion for resisting apprehension. If SGTVaden did exercise his
authority as a NCO to apprehend SSG Diggs, then the appre-
hension was completed when SSG Diggs submitted to SGT
Vaden's control, which would have been in the bedroom. After
that point, SSG Diggswasin custody. Asquoted by the dissent,
the MCM states that “ attempts to escape from custody after the
apprehension is complete do not constitute the offense of resist-
ing apprehension.”*®® Therefore, under the reasoning of the
majority, the accused would not be guilty of resisting apprehen-
sion.

The dissent also found the evidence legally insufficient to
support assault on aNCO. The evidence was that SGTVaden
was acting in a personal capacity rather than an officia capac-
ity.’#* This was demonstrated by his physical assault on SSG
Diggs. After he committed a battery upon SSG Diggs, SGT
Vaden did nothing to invoke his statusasaNCO.1% Thedissent
stated that divestiture was not an issue, because SGT Vaden nei-
ther held nor invoked any position of authority over SSG Diggs,
of which he could divest himself.’ Thetwo dissenting judges
agreed with the magjority opinion only as far as it affirmed the
conviction of conduct prejudicial to good order and discipline
under Article 134.%7

The CAAF affirmed the convictions in Diggs by a vote of
three to two. Considering the facts, the dissenting opinion
appearsto present the morecompelling argument. Judge Sulli-
van even stated, in a footnote, that he found merit in the dis-
sent’s arguments.'%® He pointed out, however, the difference
between being on thejury at trial and reviewing a case for legal
sufficiency as an appellate court. Judge Sullivan expressed
trust in the American jury system, especially the court-martial
pandl, stating that “[t]he jury in the United States military jus-
tice system is one of the best in theworld.” ¥ The court appears
to be even more deferential to the court-martial members' ver-
dict in a case involving military issues, stating:

More importantly, the jury in the military is
expert at sorting out military issues such as
the functioning between the rank structure
(sergeant E-5 and staff sergeant E-6) and the
responsibilities of noncommissioned offic-
ers, even in the extraordinary circumstances
of the present case — a soldier unexpectedly
returns home from a deployment to Bosnia
and finds his wife with a naked man in his
own bedroom.'”

The members have the responsibility to judge credibility, draw
inferences, and to weigh all the evidence. Unless the appellate
court finds that, after viewing the evidence in the light most
favorable to the prosecution, no rational factfinder could have
found the elements of the offense beyond a reasonable doubt,
the appellate court has no legal basis to overturn the members’
decision.’ While the dissent presented a persuasive argument
that evidence in this case did not meet that low standard for
legal sufficiency, the majority apparently isreluctant to second-
guess the decision of the court-martial members when it comes
to military issues.

Trends

Military discipline is vital to mission accomplishment, and
the MCM listsit as one of the purposes of military law. It dis-
tinguishes a military unit from an armed mob.'"? Over the last
year, the CAAF demonstrated that it is mindful of the impor-
tance of military discipline. In Najera, the CAAF turned the
law of disrespect in theright direction. Courts can consider the
manner in which the accused spoke the words alleged in alan-
guage-only disrespect specification to determine whether the
accused’s behavior was disrespectful under Article 89. In
Diggs, a majority of the court was reluctant to overturn the
members' factual findings on military issues. Aslong as the
evidence, viewed in thelight most favorable to the government,
is sufficient for some rational factfinder to find the accused

163. 1d. at 258 (Gierke, J., dissenting) (quoting 1998 MCM, supra note 115, pt. IV, 1 19¢c(1)(c)).

164. Id.

165. Id.

166. Id.

167. 1d. at 257 (Gierke, J., dissenting). Although not stated, the dissent would apparently a so affirm a conviction for assault consummated by a battery, in violation

of Article 128, as a lesser-included offense to assault on aNCO.
168. 1d. at 256 n.2.

169. Id.

170. 1d.

171. SeeJackson v. Virginia, 443 U.S. 307, 319 (1979).

172. See supra note 1 and accompanying text.
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guilty, theverdict must stand. Asthe court strivesto ensurejus-
ticein military law, it has not forgotten the importance of mili-
tary discipline.

Defining the Bounds of the “ Darling of the Prosecutor’s

Nursery”
O conspiracy!
Sham'st thou to show thy dangerous brow by
night,

When evils are most free?'’?

The criminalization of conspiracy serves two different pur-
posesinthecriminal law. First, it protects society from the dan-
ger of concerted criminal activity.'’* As Julius Caesar
understood, the concerted activity of aconspiracy is much more
dangerous than the acts of individuals. The criminal enterprise
is more difficult to detect because of its secrecy, is more likely
to succeed because of the combination of strengths and
resources of its members, and may continue to exist even after
the initial object of the conspiracy has been achieved.' Sec-
ond, the criminal law punishes the agreement to engage in a
criminal venture as an anticipatory or inchoate offense, because
the likelihood of the commission of acrimeis sufficiently great
and the criminal intent is sufficiently well-formed.® Thegrave
dangers of a conspiracy justify punishing conduct at an earlier
stage on the spectrum from mere preparation to consummation
of the underlying offense. The inchoate offense of attempt
requires an act that is more than mere preparation and must be
a direct movement toward the commission of the offense.*””
However, the offense of conspiracy requires merely that, while

173. WiLLIAM SHAKESPEARE, JuLius CAESAR act 2, sc. 1.
174. United States v. Feola, 420 U.S. 671, 693 (1975).
175. United States v. Rabinowich, 238 U.S. 78, 88 (1915).
176. Feola, 420 U.S. at 694.

177. MCM, supra note 2, pt. IV, §4c(2).

178. Id. 15¢c(4).

179. Id. MiL. R. Evip. 801(d)(2)(E).

the agreement is in existence, one of the co-conspirators does
an act to effect the object of the conspiracy, no matter how pre-
liminary or preparatory in nature.!’®

Besides proscribing conspiracy as a criminal offense, the
criminal law has recognized special substantive, procedural,
and evidentiary rulesfor casesinvolving conspiracy. For exam-
ple, under the Military Rules of Evidence, a statement made by
a co-conspirator “during the course and in furtherance of the
conspiracy” is exempted from the definition of hearsay.'”
Also, the accused can be convicted and punished separately for
both the conspiracy and the underlying offense that isthe object
of the conspiracy.®®® Furthermore, courts have held each co-
conspirator criminally liable for the acts of the othersin further-
ance of the conspiracy.®! In 1925, Judge Learned Hand
referred to conspiracy as “the darling of the modern prosecu-
tor’s nursery.” 2 Conspiracy is adored by prosecutors no less
today, and commentators have questioned whether all these dif-
ferent rules give an undue advantage to the prosecutor and
unfairly burden the conspiracy defendant.X®

It is important for the law to clearly define the offense of
conspiracy and the parameters of the specid rulesit bringswith
it. Over the last year, the CAAF addressed the nature of the
crime of conspiracy in United States v. Valigura®* and United
States v. Pereira.’® It also addressed, in United States v.
Browning,*® the issue of whether vicarious liability of co-con-
spirators applied in military law. InValigura, the court refused
to depart from the traditional “bilateral theory” of conspiracy,
which requires ameeting of the minds between at least two cul-
pable parties. In Pereira, the court reiterated the longstanding
rule that a single conspiracy to commit multiple crimesisbut a

180. Id. pt. 1V, 115¢(8). See RoLLin M. PerkiNs & RonNALD N. Boycg, CrRIMINAL Law 687-88 (3d ed. 1982) [hereinafter PErcins & Bovce].

181. The applicability of this common law ruleto military law will be addressed in the discussion of United Statesv. Browning. See infra text accompanying notes
231-45; MCM, supra note 2, pt. 1V, 1 5¢(5); United States v. Pinkerton, 328 U.S. 640 (1946).

182. Harrison v. United States, 7 F.2d 259, 263 (2d Cir. 1925) (questioning the appropriateness of cumulative sentences when it appeared that the prosecutor used
crafty draftsmanship, including adding a count for conspiracy, to increase the sentence in a cocaine distribution case).

183. 2 WAYNE R. LAFAVE & AusTin W. ScoTT, SuBsTANTIVE CRIMINAL LAaw 8 6.4(b) (1986) [hereinafter 2 LaFave & ScotT].

184. 54 M.J. 187 (2000).
185. 53 M.J. 183 (2000).

186. 54 M.J. 1 (2000).
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single conspiracy. In Browning, the court, even in the absence
of specific language in the UCMJ, held that vicarious liability
of co-conspirators does apply in military law. Thisarticledis-
cusses each of these three casesindividually to explain how the
CAAF looked at the intent of Congress, and the federal com-
mon law upon which it relied, to define the boundaries of the
offense of conspiracy and its special rules.

United Statesv. Vaigura:
“Bilateral Theory” of Conspiracy

The first case, Valigura, had a very common fact pattern.
Private (PV2) Audrey Valiguraencountered an undercover mil-
itary police investigator. Private Valigura agreed to sell mari-
juana to the undercover agent. Pursuant to the agreement, she
did transfer marijuana to the agent and received payment.¥’
Private Valigurawas charged not only with distribution of mar-
ijuana, but also with conspiracy to do so. The only two co-con-
spiratorslisted in the conspiracy specification were the accused
and the undercover agent. The accused was convicted of, inter
alia, the distribution and conspiracy charges.'®®

The issue on appeal was whether PV2 Valigura's transac-
tions with the undercover agent constituted a conspiracy.
Before analyzing that issue, some background discussion is
necessary. Congress has prohibited criminal conspiracy in
Article 81 of the UCMJ: “Any person subject to this chapter
who conspires with any other person to commit an offense
under this chapter shall, if one or more of the conspirators does
an act to effect the object of the conspiracy, be punished as a
court-martial may direct.”*® According to the Manual for
Courts-Martial, there are two elements of conspiracy: (1)

187. Valigura, 54 M.J. at 188.

agreement with one or more persons to commit an offense
under the UCMJ and (2) an overt act by any co-conspirator in
furtherance of the conspiracy.'®® The gravamen of the offense
of conspiracy is the agreement.’®* The agreement is the
required actus reus.*® The agreement is also part of the mens
rea, which is the intent to both enter into an agreement with
another and to accomplish the substantive offense.%

Traditionally, under the “bilateral theory” of conspiracy, the
co-conspirators must share in the criminal purpose of the con-
spiracy. At least one other person must have a cul pable mind.**
As part of arecent trend, the Model Penal Code and a number
of states have adopted a “unilatera theory” of conspiracy, in
which the culpability of the other parties to the “agreement” is
immaterial.**®* As long as the accused believed that he had
agreed with another person to commit a crime, then heisguilty
of conspiracy, even if the other person did not sharein the crim-
inal purpose.’*® Theissuein Valigura was whether the military
followed the traditional “bilateral theory” or the modern “uni-
lateral theory” of conspiracy. Under a“bilateral theory,” PV2
Valigurawas clearly not guilty of conspiracy; but, under a*“ uni-
lateral theory,” she was.

The ACCA held that the offense of conspiracy in military
law requires an actual agreement to commit an offense between
the accused and another person who shares the requisite crimi-
nal intent.’” The Army court set aside the conspiracy convic-
tion but upheld the lesser-included offense of attempted
conspiracy.'® At the encouragement of the dissenting opin-
ion,'* The Judge Advocate General for the Army certified the
issue for CAAF's review.?® The CAAF held that the Army
court correctly applied the “bilateral theory” of conspiracy and
upheld its ruling.®*

188. Id. The accused wasalso charged with the unrelated offenses of failure to go to her appointed place of duty and failure to obeya lawful order. She pled guilty
to the distribution and disobedience charges, and she pled not guilty to the conspiracy and failure to repair charges. After be ing found guilty of all the charges, she
received a sentence of a bad-conduct discharge (BCD), confinement for six months, total forfeitures, and reduction to the gradeof E1.

189. UCMJart. 81 (2000).
190. MCM, supra note 2, pt. IV, 1 5b.

191. lannelli v. United States, 420 U.S. 770, 777 n.10 (1975).

192. See, eg., United States v. Shabani, 513 U.S. 10, 16 (1994) (“the criminal agreement itself is theactus reus”).

193. 2 LAFAvE & ScotT, supra note 183, § 6.4(e)(1).

194. 1d. 8§ 6.5; Perkins & Bovce, supra note 180, at 694.

195. 2 LaFAve & ScotT, supra note 183, § 6.5; Perkins & Bovck, supra note 180, at 694.

196. MopeL PenaL Cope § 5.04(1) (1985).

197. United Statesv. Valigura, 50 M.J. 844, 848 (Army Ct. Crim. App. 1999). The Army court overruled itsopinion of tenyears prior in United States v. Tuck, 28
M.J.520 (A.C.M.R. 1989), that the military followed the“unilateral theory” of conspiracy and the culpability of the other alleged co-conspiratorsis of no consequence.
Staff Sergeant Tuck had argued that, because his co-conspirator was insane and incapable of entering into an agreement, his pleaof guilty to conspiracy wasimprov-
ident. In Tuck, the Army court had held that you need two persons, but not two criminals, to conspire. Id. at 521.

198. \aligura, 50 M.J. at 848. The Army court affirmed the sentence. Id. at 849.
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Unfortunately, two previous CAAF opinions caused confu-
sion over whether the military followed the “ unilateral theory”
or the “bilateral theory” of conspiracy. In 1983, in United
Sates v. Garcia,®? the Court of Military Appeals (CMA)2%
refused to adhere to the “consistency of verdicts’ doctrine. A
month after Garcia was convicted of conspiracy to commit lar-
ceny and several other offenses, his only co-conspirator was
acquitted of the same conspiracy charge. Under the common
law doctrine of “consistency of verdicts,” the acquittal of one of
two co-conspirators required the acquittal of the other.* The
CMA found that under the present system, logic and the law do
not require such “foolish consistency.”?® It held that the mili-
tary does not follow the “consistency of verdicts” doctrine.®
The opinion caused confusion because it discussed the trend
from the“ bilateral theory” to the “unilateral theory” of conspir-
acy,®” which was not necessary for the rationale of its holding.

In 1995, in United Satesv. Anzalone,®® the CAAF held that
an agreement with an undercover agent to commit espionage
could constitute the offense of attempted conspiracy.*® In the
majority opinion, Judge Crawford stated that “[i]n Garcia we
adopted the American Law Institute’'s Model Penal Code ‘Uni-
lateral Approach’ to conspiracy.”?° That pronouncement was
unnecessary, because the issue before the court was attempted
conspiracy and not conspiracy. A magjority of the judges took

199. Id. (Squires, S.J., dissenting).
200. Id. at 188.
201. Id.

202. 16 M.J. 52 (C.M.A. 1983).

issue with Judge Crawford’'s pronouncement. Judge Wiss
stated that it was wrong, because a meeting of the minds was
required for a conspiracy.?** Judge Gierke, joined by Judge
Cox, indicated that he would not invaidate the “bilateral the-
ory” of conspiracy, especially when the issue had not yet been
briefed and argued before the court.?*?

In Valigura, the CAAF regjected the “unilateral theory” and
adhered to the “bilateral theory” of conspiracy. Central to the
CAAF's holding was the recognition of its proper role:

For this Court retroactively to introduce an
entirely new theory of conspiracy that was
not contemporaneously in the minds of the
legislators or discussed by them would seem
to cross the line between judicia interpreta-
tion and improper judicial lawmaking and
cannot be justified by the “public policy”
considerations advanced in Chief Judge
Crawford's dissent.?

The CAAF did not engage in a discussion of which one of the
two competing theories was more sound.?# |t stated it would
not be proper for the court to engage in “the policy-making pre-
rogative that belongs to Congress.” 5

203. The United States Court of Military Appeals was renamed the Court of Appeals for the Armed Forces on 5 October 1994.

204. LaFave & ScotT, supra note 183, § 6.5(g)(1); Perins & Bovce, supra note 180, at 693-94.

205. Garcia, 16 M.J. at 57.

206. Id.

207. Id. at 54-55.

208. 43 M.J. 322 (1995).

209. Id. at 323.

210. Id. at 325.

211. |d. at 328 (Wiss, J., concurring).
212. 1d. at 326 (Gierke, J., concurring).

213. United Statesv. Valigura, 54 M.J. 187, 190 (2000).

214. The lower court also recognized that “[t]he power to define criminad offenses is entirely legislative.” United States v. Valigura, 50 M.J. 884, 847 (Army Ct.
Crim. App. 1999). The decision of whether to adopt a “unilateral theory” of conspiracy is a decision for Congressto make. The Army court, unlike the CAAF, did
briefly discuss the merits of the “unilateral theory.” The Army court stated that it was not necessary to further the purposesof the offense of conspiracy. Witha“solo
conspirator” thereisno “group” criminal activity, so thereisno increased danger in a feigned conspiracy. Also, other inchode offenses, such as attempted conspiracy

and solicitation, will usually cover such misconduct. Id. at 848.

215. Id. at 191.
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Infulfilling itsrole of interpreting the Code, the court |ooked
at the statutory text, legislativeintent, and precedent. Whilethe
Model Penal Code uses the word “agrees” in its definition of
conspiracy,?® Congress used theword “conspires’ in Article 81
of the UCMJ. Congress also used the word “conspire” in the
federal conspiracy statute, 18 U.S.C. § 371.2Y When Congress
used that word when drafting the UCMJ fifty years ago, its
meaning in common law waswell-established. In 1934, Justice
Cardozo stated, “In California as el sewhere conspiracy imports
a corrupt agreement between not less than two with guilty
knowledge on the part of each.”?® That clear meaning contin-
ued for decades. 1n 1964, the CMA stated that “it iswell settled
that there can be no conspiracy when a supposed participant
merely feigns acquiescence with another’s criminal proposal in
order to secure his detection.”?® Also, Senior Judge Everett
pointed out in the majority opinion that “[i]n the federal courts,
aconspiracy conviction still requires at least two persons who
genuinely wish to accomplish the ostensible goal of the pur-
ported conspiracy.”?°

The CAAF did not abandon the “bilateral theory” of con-
spiracy initspreviousopinions. Garciawas based on the estab-
lished principle that inconsistent results may be reached in
different trials. The judges’ separate opinions in Anzalone
demonstrated that four of the five judges did not think that the
“bilateral theory” had been abandoned.? Lastly, the majority
pointed out that, even under the “ bilateral theory,” theaccused's
misconduct does not go unpunished. A person who attemptsto
agree with an undercover agent to commit a crime is guilty of
attempted conspiracy, and the court affirmed a conviction of
that offense.??

As alluded to by the majority, Chief Judge Crawford’s main
argument in the dissenting opinionispublic policy. Theheight-

216. MopeL PenaL Copke § 5.03(1) (1985).

ened danger of conspiraciesfor military society, particularly in
drug cases and classified cases, needs to be addressed.?® What
the majority calls “improper judicial lawmaking,” the dissent
calls*“an attempt to account for ‘ changing conditionsin military
society.’”?* The dissenting opinion is surprisingly open about
the extent of itsreliance on public policy to engage in judicial
lavmaking. “[T]here is case law that supports the unilateral
theory. But even if this point is not conceded, public policy
doesjustify implementation of a unilateral approach to conspir-
acy.”?? According to the dissent, as times change, judicial
interpretation of legal documents should shift accordingly.?® In
support of this concept, the dissent cited cases calling the
United States Consgtitution and Article 31 of the UCMJ “living
documents.”?” The problem with the argument is that those
documents are not crimina statutes defining the definition of
substantive crimes. Even in the dissent’s quotation from the
1819 McCulloch v. Maryland opinion, Chief Justice Marshall
stated: “In considering this question, we must never forget that
it is aconstitution we are expounding.”?® The dissent’s liberal
interpretation of Article 81 based on public policy would
appear to beimproper judicia lawmaking.

United Statesv. Pereira:
Conspiracy To Commit Multiple Offenses

The next case, Pereira, also discussed the nature of the
offense of conspiracy. Lance Corporal (LCpl) Pereiraand three
other marines formed an agreement to assault, kidnap, rob, and
kill another marine. Lance Corporal Pereirapled guilty to con-
spiracy to commit premeditated murder, conspiracy to commit
robbery, conspiracy to commit aggravated assault, conspiracy
to commit kidnapping, premeditated murder, robbery, aggra-
vated assault, kidnapping, and carrying a concealed weapon. 22°

217. Under the United States Code, a conspiracy exists “[i]f two or more persons conspire . . . to commit any offense against the Uni ted States . . . and one or more
of such persons do any act to effect the object of the conspiracy.” 18 U.S.C. § 371 (2000).

218. Morrison v. California, 291 U.S. 82, 92 (1934).

219. United Statesv. LaBossiere, 32 C.M.R. 337, 340 (C.M.A. 1962).
220. Valigura, 54 M.J. at 189.

221. 1d. at 190.

222. 1d. at 191-92.

223. Id. at 196-98 (Crawford, C.J., dissenting).

224. |d. at 199 (Crawford, C.J., dissenting).

225. 1d.

226. 1d.

227. Id. at 198-99 (Crawford, C.J., dissenting).

228. 1d. at 198 (Crawford, C.J., dissenting) (emphasisin original).
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In the stipulation of fact and during the providence inquiry,
LCpl Pereiraconsistently stated that he and his co-conspirators
formed only one agreement to commit all of the underlying
offenses. The CAAF considered the issue of whether, under
these facts, the accused was guilty of one or more than one con-

spiracy.?®

The court looked at the nature of the offense of conspirecy.
“[T]he critical aspect of conspiracy is the agreement, not the
object of the conspiracy.”#! The law punishes the agreement,
regardless of whether the object of the conspiracy is achieved
and regardless of whether there are one or severa objects of the
conspiracy. The CAAF held that, because there was only one
agreement between L Cpl Pereira and his co-conspirators, there
was only one conspiracy. It merged the separate specifications
of conspiracy into asingle specification.?

United States v. Browning:
Vicarious Liability of Co-Conspirators

The next case, Browning, touches on a different aspect of
conspiracy. The CAAF looked at whether or not vicarious lia-
bility of co-conspirators applies in the military. Staff Sergeant
Browning was the noncommissioned officer-in-charge of the
3d Armored Cavalry Regiment Comptroller’'s Office. The
prosecution’s theory wasthat SSG Browning and other soldiers
participated in atravel fraud scheme. The accused or one of his
subordinates would authorize bogus travel orders or create
bogus travel receipts. As part of the scheme, several soldiers
used the bogus documents to claim reimbursement for travel
expenses. >

The accused was charged with twelve specifications of lar-
ceny and ten specifications of filing fraudulent claims. He was
not charged with conspiracy. The prosecution presented evi-
dence that SSG Browning was part of a conspiracy, that he per-
sonally committed some of the larcenies and fraudulent claims,

and that the other larcenies and fal se claims were committed by
other members of the conspiracy.* The defense theory was
that the accused was being framed by one of the alleged co-con-
spirators, who testified for the prosecution.?® After the presen-
tation of the evidence and before deliberation on findings, the
military judgeinstructed the membersthat the accused could be
found guilty if he personally committed the crimes, aided and
abetted another to commit the crimes, or was a member of a
conspiracy and a co-conspirator committed the crime in fur-
therance of the conspiracy. The military judge provided thefol-
lowing instruction:

If you're satisfied, beyond a reasonable
doubt, that at the time this offense was com-
mitted, Staff Sergeant Browning entered into
and continued to be amember of an unlawful
conspiracy, as I’ ve defined that for you, and
if you find, beyond a reasonable doubt, that
this offense was committed while the con-
spiracy continued to exist and in furtherance
of an unlawful conspiracy, or was an object
of that conspiracy, then you may find Staff
Sergeant Browning guilty of this offense, as
a co-conspirator, even though he was not the
person who actually committed the criminal
offense.z

The members found the accused guilty of the several specifica-
tions of larceny and filing fraudulent claims?’

On appeal, the accused asserted that the military judge
improperly amended the charges by admitting evidence of an
uncharged conspiracy and instructing the members that they
could find him guilty based on vicarious liability.?® There are
really two parts to the issue: (1) does military law recognize
vicarious liability of co-conspirators, and (2) whether the con-
spiracy must be charged for the prosecution to rely on that the-
ory of criminal liability.

229. United Statesv. Pereira, 53 M.J. 183 (2000). The military judge sentenced the accused to confinement for life, reduction to the grade of E-1, and a dishonorable
discharge. The Navy-Marine Corps Court of Crimina Appeals dismissed the conspiracy to commit aggravated assault based on the military judge’sfinding that it was
multiplicious for sentencing with the conspiracy to commit murder. The Navy-Marine Corps court affirmed the rest of the findings and sentence. Id.

230. Id. at 183-84.

231. Id. at 184.

232. 1d.

233. United Statesv. Browning, 54 M.J. 1, 3 (2000).
234. 1d. at 4.

235. Id. at 3.

236. Id. at 6.

237. 1d. at 3. Thegeneral court-martial, composed of officer and enlisted members, adjudged a sentence of a dishonorabl e discharge, ©nfinement for ten years, total

forfeitures, and reduction to the grade of E1. Id.

238. Id. at 6-7.
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The UCMJ does not specifically state that co-conspirators
are vicariougly liable. It is not mentioned in either Article 81,
which proscribes conspiracy, nor in Article 77,2 which pro-
vides the different theories by which an accused can be crimi-
nally liableasaprincipal. Article77 states:

Any person punishable under this chapter
who

(1) commits an offense punishable by this
chapter, or aids, abets, counsels, commands,
or procures its commission; or

(2) causesan act to be done which if directly
performed by him would be punishable by
this chapter; is a principal .2

The CAAF held, without much discussion, that military law
recognizes vicarious liability, citing its 1986 opinion in United
Statesv. Jefferson: “Although Article 77 does not specifically
deal with the vicarious liability of a coconspirator, we believe
that thelanguage of Article 77(1) isbroad enough to encompass

it.” 261

The CAAF held that the prosecution could prove some of the
offenses on atheory of vicarious liability, even though conspir-
acy was not specifically alleged on the charge sheet*? In sup-
port of its holding, the court cited federal cases in which the
defendant was not charged with conspiracy but the judge
instructed the members on vicarious liability under the conspir-
acy theory.?®® This is consistent with the military practice of
charging principas. All principals are charged as if they were
the actual perpetrator.** Thus, an accused who is vicariously
liable for larcenies and fraudulent claims committed by co-con-
spirators should be charged, under Articles 121 and 132, as if
he personally committed the crimes. Also, military law does
not require the prosecution to elect a specific theory of liability,
and the case may be presented to the members on multiple the-
ories.**® The court found that there was no error,?% and affirmed
the convictions.?#

239. UCMJart. 77 (2000).

240. 1d.

Trends

Over the last year, the CAAF clarified the nature of the
offense of conspiracy and the concept of vicariousliability. On
one hand, in Valigura, the court refused to adopt the “unilateral
theory” of conspiracy, which would broaden the scope of the
offense of conspiracy. It adhered to the “bilateral theory” of
conspiracy, which requires at least two persons with the neces-
sary mental state—genuine intent to accomplish the object of
the purported conspiracy. Also, asthecourt held in Pereira, the
number of conspiracy convictions cannot be multiplied based
on the number of crimes that are the object of the conspiracy.
The conspiracy is defined by the agreement, and asingle agree-
ment will only support one conspiracy conviction. On the other
hand, in Browning, the court interpreted Article 77(1) broadly
and allowed the prosecution to rely on vicarious liability of co-
conspirators, even though conspiracy was not alleged on the
charge sheet. In these different cases, the court appears to be
strictly defining the crime of conspiracy but allowing the pros-
ecution to take full advantage of thetraditional special rulesthat
comewith conspiracy. The common thread in these apparently
divergent holdings is the court’s reliance on the intent of Con-
gress and federal common law when interpreting conspiracy
under the UCMJ. Practitioners researching future issues
involving the “darling of the prosecutor’s nursery” can expect
the CAAF to follow thistrend.

Conclusion

Inthelast term, the CAAF sought to both ensure justice and
promote military discipline. In some cases, achieving both
goalswas challenging. Asaresult of the balance struck by the
court, we seetrendsin threeareas. Firgt, if anaccused NCO, in
an improper relationship with a subordinate, is charged with a
nonconsensual crime against the subordinate, the court will
closely scrutinize the case. It will ensure the evidence proves
all the elements, especidly lack of consent. Second, the court
recogni zes the importance of military discipline. It will inter-
pret the UCMJto give full effect to Congress sintent to protect

241. 22 M.J. 315, 324 (C.M.A. 1986). InJefferson, the accused asked another soldier’s assistance in robbing a cab driver and handed the other soldier aloaded hand-
gun. Although no mention was made of the handgun, the other soldier shot and killed the cab driver duringthe robbery. TheCMA affirmed the accused's conviction

for felony-murder. Id.

242. Browning, 54 M .J. at 8.

243. 1d. at 7.

244. MCM, supra note 2, R.C.M. 307(c)(3) discussion (H)(i).

245. See United Statesv. Vidal, 23 M.J. 319, 324-25 (C.M.A. 1987).
246. Browning, 54 M.J. at 8.

247. 1d. at 10.
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military discipline. It also will not overturn the members’ deci-
sions on factual issuesinvolving military discipline, unlessthe
evidence failsto meet the low standard reguired for legal suffi-
ciency. Third, the CAAF clarified conspiracy under the UCMJ.
It defined the crime narrowly, but it gave the prosecution the
full benefit of the broad specia rulesthat come with the crime

of conspiracy. The court based its different interpretations of
conspiracy law on the intent of Congress. Although one may
disagree with the court’s decisions in particular cases, the
CAAF isserving the military justice system well by striving to
achieve both justice and military discipline, without unneces-
sarily sacrificing one for the sake of the other.
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Rank Relationships. Charging Offenses Arising from I mproper Superior-Subordinate
Relationships and Fraternization

Major CharlesH. Rosellll
Professor, Criminal Law Department
The Judge Advocate General' s School, United States Army
Charlottesville, Virginia

Introduction

You stare at the phone on your desk asits strident rings rouse
you from contemplating the final Criminal Investigation Divi-
sion (CID) report. Something about the sound of that ring fills
you with dread. Asyou raisethe receiver toyour ear you wince
in response to the impassioned words flowing from the ear-
piece. “Yessir. Right away sir. 1'mon my way now sr. I'll
betherein five minutes.” Grabbing the CID report in one hand
and your Army beret in the other, you head for the door and a
meeting with one of your brigade commanders. Asyou hurry
over to the commander’s office you quickly review the facts
surrounding the scenario laid out in the final CID report.

The brigade commander’s unit has had more than its fair
share of improper superior-subordinate rel ationships and frater-
nization problems over thelast six months. One company com-
mander in the support battalion has fallen in love with one of
his subordinate noncommissioned officers and he has requested
permission to marry her. The married first sergeant in another
company is having asexual relationship with one of hisplatoon
sergeants. The platoon sergeant claimsthat the sex was consen-
sual, but that she expected to avoid additional duties as aresult
of her relationship with the first sergeant. All of the other pla-
toon sergeants in the company are aware of her affair with the
first sergeant. Another soldier in the samefirst sergeant’s com-
pany has accused him of threatening to send her to Koreaif she
did not have sex with him. Finally, the executive officer for the
support battalion is sharing living accommodations with the
battalion sergeant major and they have formed a business part-
nership selling refurbished computersin their spare time.

The brigade commander is facing some crucial decisions.
He asks you to review the CID report onefinal time before rec-
ommending the various ways he can hold the relevant parties

accountable for their misconduct. He recently attended the
Senior Officer Legal Orientation Course at The Judge Advocate
General’s School, U.S. Army, Charlottesville, Virginia, and he
is particularly interested in how the Army Command Policy?
applies. Fortunately, you have reviewed the relevant regula-
tions and relevant portions of the Uniform Code of Military
Justice (UCMJ). You believe that you clearly understand the
possible charging alternatives when dealing with this type con-
duct. Asyou hurry across the parade field toward the brigade
commander’s office, you quickly review the history of the
Army’simproper superior-subordinate relationship policy.

The above scenario sounds familiar to any judge advocate
that has been fortunate enough to serve as atrial counsel. This
article is designed to prepare judge advocates for the day that
they walk across that parade field for a meeting with a com-
mander about these types of issues. It discusses how the Army
policy on improper superior-subordinate relationships has
changed, outlines the current Army policy, suggest ways to
address violations of the regulation, and discusses the most
recent case law in the area.?

How the Current Army Policy Devel oped

The current Army policy on improper superior-subordinate
relationships and fraternization has been in effect since2 March
1999.2 Over the last two years, the Army has developed and
implemented training programs designed to educate command-
ers and soldiers about their responsibilities under the new pol-
icy.* Army Regulation (AR) 600-20 now contains punitive
provisions,® and sufficient time has passed for the vast mgjority
of soldiers on active and reserve duty to have been exposed and
educated on the new standards imposed by those punitive sec-
tions of the regulation.® Judge advocates in the field have

1. U.S.Der't oF ArRmY, ReG. 600-20, ARMY CommaND PoLicy (15 July 1999) [hereinafter AR 600-20].

2. Thisarticle addresses these issues from an Army perspective, specifically discussing the requirements of Army Regulation 600-20 and the guidance provided to
commanders through Department of the Army Pamphlet 600-35. For a comprehensive look at the current application of the law regarding improper superior-subor-
dinate relationshipsin the other branches of the service, see Major Paul Turney, Relations Among the Ranks: Observations of and Comparisons Among the Service
Policies and Fraternization Case Law, 1999, Army Law., Apr. 2000, at 97. See generally U.S. Der'T oF AIR FORCE, SECRETARY OF THE AIR FORCE INSTR. 36-2909 (1
May 1999); CHier oF NavaL OperaTiONS INSTR. 5370.2B, para. 3 (27 May 1999); MaRINE CorPs MANUAL, para. 1100.4 (C3, 13 May 1996); U.S. Coast GUARD PERSON-

NEL MANUAL, ch 8.H.2.c (C26, 3 Feh. 1997).

3. Message, 020804Z Mar 99, Headquarters, Dep’t of Army, DAPE-HR-L, subject: Revised Policy on Relationships Between Soldiers of D ifferent Ranks (2 Mar.
1999) [hereinafter DA Message]. For an excellent background discussion and analysis of the changed policy, see Major Michael J. Hargis, The Password Is“ Common
Sense”: The Army’s New Policy on Senior-Subordinate Relationships Army Law., Feb. 1999, at 12.

4. Turney, supranote 2, at 99.
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developed and applied a cohesive pattern of analysis to these
types of offenses, using common sense, an in-depth understand-
ing of the law, and knowledge of the different ways in which
similar types of misconduct can becharged and proven at court-
martial. Thisextensivetraining programisadirect result of the
substantive change in policy implemented in July of 1998.

Prior to July 1998, the Army applied an effects-based test
when determining whether or not a relationship between supe-
rior and subordinate personnel was improper.” That test was
based on years of experience, and reflected an understanding of
the way in which relationships develop within the service.®
Army Regulation 600-20 addressed this type of conduct and
was not punitive. When confronted with a possible improper
superior-subordinate relationship, the commander first deter-
mined whether or not the rel ationship created one of the adverse
effects listed in the regulation. If it fell into one of the defined
adverse-effects categories, the commander could affirmatively
order an individual to cease the conduct that formed the basis of
the improper relationship. Failure to follow that direct order
could then result in an offense under the UCMJ® The Secretary
of Defense changed that processin July 1998.

Secretary of Defense William Cohen issued amandate on 29
July 1998,% requiring all of the services within the Department
of Defense (DOD) to establish policies that prohibit certain
relationships among the ranks and, specifically, between officer
and enlisted members.™ The Secretary of Defense identified
several substantive differences between the policies of the var-

5. AR 600-20, supranote 1, paras. 4-14 through 4-16.

ious branches of the DOD and established a requirement “to
eliminate as many differencesin disciplinary standards as pos-
sible and to adopt uniform, clear and readily understandable
policies.”2 He issued his mandate after reviewing the findings
of atask force that spent the prior year examining instances of
improper superior-subordinate relationships in the different
branches of DOD. He noted the lack of an across-the-board
standard for what constituted misconduct in such situations.
The Secretary of Defense determined the different branches of
the DOD should adopt and enforce uniform policiesin thisarea,
irrespective of service-specific issues. He concluded that the
men and women serving in America's armed forces deserved
clear, concise guidelines on superior-subordinate relation-
ships.®

This mandate required the Army to substantively change the
way it defined and addressed improper superior-subordinate
relationships. The Army chose to modify portions of AR 600-
20 and draft a new version of Department of the Army (DA)
Pamphlet 600-35' to satisfy the directive of the Secretary of
Defense. The Department of the Army issued a message direct-
ing the implementation of the revised Army policy in response
to the mandate issued by the Secretary of Defense, and the new
policy became effective on 2 March 1999.2* The revised AR
600-20% governing command policy contains the changes
caled for in the DA message.”’

Details of the Current Army Policy

6. For example, the new regulation had aone-year grace period for business relationships and personal relationships between enlisted personnel and officer personnel.
Id. para 4-14.c(1). Relationships that were appropriate under the old regulation were in some instances now found to be inappropriate. Seeid. para. 4-14. The new
policy acknowledged the difficulty in changing Army society overnight, and provided for aone-year grace period for the effected personnel to terminate the relation-
shipsthat violated the new policy. That period expired on 1 March 2000. Id. para 4-14.¢(2). All Army personnel, without exception, have been operating under the
current regulation for one calendar year as of the date of this article. 1d.; see also DA Message, supra note 3.

7. U.S.Der'T oF ARMY, Pam. 600-35, RELATIONSHIPS BETWEEN SoLDIERS OF DIFFERENT RANKS, para. 1-5 (7 Dec. 1993) [hereinafter DA Pam 600-35 (1993)] (“ The author-
ity or influence one soldier has over another is central to any discussion of the propriety of a particular relationship between soldiers of different rank.”). DA Pam
600-35 (1993) reflected the previous effects-based orientation of any command analysis of a relationship between individuals of different rank in the Army.

8. Id. para. 1-5(e) (stating that “ Army policy does not hold dating or most other relationships between soldiers [of different ranks] asimproper, barring the adverse
effectslisted in AR 600-20.").

9. MaNuAL For CourTs-MARTIAL, UNITED STATES, pt. |V, T16b (2000) [hereinafter MCM].

10. Memorandum, Secretary of Defense, to Service Secretaries, Chairman of the Joint Chiefs of Staff, and Under Secretaries of Defense, subject: Good Order and
Discipline (29 July 98) [hereinafter SECDEF Memo].

1. 1d

12. 1d.

13. 1d.

14. DA Pam 600-35 (1993), supra note 7.
15. DA Message, supra note 3.

16. AR 600-20, supra note 1.

17. DA Message, supra note 3.

88 APRIL 2001 THE ARMY LAWYER * DA PAM 27-50-341



The current policy is punitive®® and is premised on a three-
part analysis. First, commanders must determineif therelation-
ship is prohibited between and among the ranks.*® Thisreflects
the Secretary of Defense s guidance that specific types of rela-
tionships are per se prohibited based on the status of the indi-
viduasinvolvedin therelaionship. Thisis markedly different
from the previous version of AR 600-20,2° which focused on the
effect of the relationship when determining whether or not a
particular relationship between a superior and subordinate was
improper.? The previous regulation looked to theimpact of the
relationship on the unit and its ability to accomplish its
mission.?? Absent one of the three adverse impacts outlined in
the regulation, the relationship was not improper, and could
continue.

The new regulation employs a status-based test. Various
types of relationships are prohibited based solely on the status
of the parties.?® The status-based prohibitions include ongoing
business relationships,?* personal relationships, gambling,?
recruit-recruiter relationships, and trainer-trainee relation-
ships.?” These bright-line tests establish clear prohibitions
based upon status, but the regulation goes on to adopt and
expand upon the former effects-based test for those relation-
shipsthat do not fall into specific status-based categories. If the
relationship is not per se prohibited, then the commander must
apply the additional effects-based tests found in AR 600-20.%
The current AR 600-20 adopted the three previous effects-based
tests from the old regulation and added two additional effects-
based tests dealing with trainer-trainee relationships and
recruit-recruiter relationships.?

18. AR 600-20, supra note 1, para. 4-16 (“[V]iolations of paragraph 4-14b, 4-14c, and 4-15 may be punished under Article 92, UCMJ, as aviolation of alawful

general regulation.”).

19. |d. para 4-14c.

20. U.S. Der'T oF ARMY, ReG. 600-20, ARmY CommaND Poticy, para. 4-14 (30 Mar. 1988).

21. |d. The previous regulation established the following effects-based test: “Relationships between soldiers of different rank that involve, or give the appearance
of, partiality, preferentia treatment, or the improper use of rank or position for personal gain, are prejudicia to good order, discipline, and high unit morae. ItisArmy

policy that such relationships will be avoided.” 1d.
22. 1d.
23. AR 600-20, supra note 1, para. 4-14c.

24. |d. para. 4-14c(1). See Turney, supranote 2, at 99. Turney states:

Prohibited business relationships are off-limitsif they can be described as “on-going” yet several exceptionsallow for limited relationships and
for one-time transactions. The borrowing or lending of money is prohibited and the regulation lists no exigent circumstances or excuses for a
debtor-creditor relationship, of any degree, to exist between officers and enlisted. Commercial solicitation and any other financial relationship

is similarly disallowed.

Id.

25. AR 600-20, supra note 1, para. 4-14c(2). See Turney, supra note 2, at 99 (“In the realm of personal relationships, “dating, shared living accommodations other
than those directed by operational requirements, and intimate or sexual relati onships between officers and enlisted personnel” are prohibited. Again, several excep-

tions exist that serve to keep a relationship within policy compliance.”).

26. AR 600-20, supra note 1, para. 4-14c(3). See Turney, supranote 2, at 99. (“ Officersand enlisted members are further prohibited from gambling with each other

and there are no exceptions to this prohibition under the new policy.”).

27. AR 600-20, supra note 1, para. 4-15. See Turney, supranote 2, at 100. Turney states

Two additional types of relationships are strictly prohibited by the new Army policy. Now, “any relationship between permanent party person-
nel and |ET trainees not required by the training mission” is off-limits. Additionally, any relationship “not required by the recruiting misson”
is prohibited as between members of the U.S. Army Recruiting Command and “potentia prospects, applicants, members of the delayed entry

program (DEP), or members of the delayed training program (DTP).”

Id.

28. AR600-20, supranote 1, para. 4-14b. Paragraph 4-14b prohibits senior-subordinate relationshipsif they: (1) compromise, or appear to compromise, theintegrity
of supervisory authority or the chain of command; (2) cause actual or perceived partiality or unfairness; (3) involve, or appear to involve, the improper use of rank or
position for personal gain; (4) are, or are perceived to be, exploitative or coercivein nature; or (5) create an actual or clealy predictable adverse impact on discipline,

authority, morale, or the ability of the command to accomplish its mission. Id.

29. Id.

APRIL 2001 THE ARMY LAWYER * DA PAM 27-50-341 89



Suggested Methodology for Addressing Violations of the Policy

How doesthetrial counsel walking acrossthe paradefieldin
our opening scenario assist the commander in addressing viola-
tions of the policy? Certain key issues should be addressed in
each instance. Tria counsel should ensure that their command-
ers understand that the change in the command policy does not
create a definitive requirement to take judicia action against a
soldier who violates the policy.* The entire range of optionsis
till available to the commander and should be considered on a
case-by-case basis for each possible violation.®

Options include counseling and education, administrative
actions, nonjudicia punishment, and court-martial. The goal
is to use the response that is warranted, appropriate, and fair
given the surrounding circumstances. Department of the Army
Pamphlet 600-35 advises commanders that they should pay
particular attention to the potential for problems in supervisory
relations and potentially influential relationships.32
Commanders should aso consider the fact that “[t]he appear-
ance of impropriety can be as damaging to morale and disci-
pline as actual misconduct.”* Finally, counsel should consider
the other possible charges that may arise from the types of con-
duct normally associated with violations of the improper supe-
rior-subordinate relationship policy.

Well, you have finished your meeting with the brigade com-
mander and you fully understand his intent regarding the sub-
stantive misconduct. You have your marching orders and, as
you hurry back to your office to draft some charge sheets, you
realize that you must consider how charging violations of Arti-
cles 92 and 133 will play out at trial. Y ou need guidance on the
interplay between these two articles of the UCMJ. How will
you prove that the conduct of the officers violated Article 133?
Will there be some interplay between AR 600-20 and Article
133? Can you charge violations of both Article 92 and Article
133 when the substantive misconduct arises from the sameinci-
dent? You ponder these questions as you slide into the chair at
your desk and fire up your computer for some much-needed
research. Fortunately, the appellate courts have begun to

address these issues, and some guidance is already out there to
assist you in making your charging decisions.

Case Law Update
“When IsAsking for a Date Conduct Unbecoming an Officer?”

In United Statesv. Brown,® Captain (CPT) Brown contested
his conviction for violations of Articles 89 and 133 of the
UCMJ. In an unpublished opinion, the Air Force Court of
Criminal Appeals affirmed his conviction. Captain Brown
worked in a staff office with several other officers. He solicited
dates from several of the other company grade officersworking
in his office. At some point, his chain of command became
convinced that these requests for dates were not appropriate
conduct for acaptain in the Air Force. They preferred charges
for violations of Articles 89 and 133. The panel found CPT
Brown guilty of one of three specifications of disrespect
towards a superior officer, in violation of Article 89, and six of
ten specifications of conduct unbecoming an officer and agen-
tleman, in violation of Article 133.% He received a dismissa
and fourteen days confinement. The appellate decision does
not indicate any evidence of threats or abuse regarding the
request for datesand it is aso silent concerning any particular
actsthat the government may haverelied upon in charging CPT
Brown with aviolation of Article 133. The opinion also does
not indicate whether CPT Brown's defense counsel requested
and received abill of particulars prior to trial.

On appeal, the Air Force court addressed the judge’s admis-
sion at trial, over defense objection, of Air Force Pamphlet
(AFPAM) 36-2705, Discrimination and Sexual Harassment.%
Captain Brown argued that the admission of this pamphlet
invited the members to improperly consider official Air Force
policy in adjudging findings and sentence. The court relied on
the limiting instruction provided by the military judge in hold-
ing that the admission of the pamphlet was not error. They took
note of the fact that the cover letter of the pamphlet, written and
signed by the Air Force Chief of Staff and addressed to the
entire Air Force, was removed before it was admitted into evi-

30. U.S. Der'T oF ARMY, Pam. 600-35, RELATIONSHIPS BETWEEN SoLbiers oF DiFFerReNT Ranks, preface (21 Feb. 2000) [hereinafter DA Pam 600-35] (“ The leader must
be counted on to use good judgment, experience, and discretion to draw the line between relationships that are ‘ destructive’ andthose that are ‘ constructive.’”).

31. Id. para 1-4c. (“Absent the strictly prohibited categories, Army policy “judge[s] the results of relationships and not the relationships themselves.”).

32. |d. para. 1-5c.

33. ld. para. 1-5a

34. Counsd should consider the full range of charging options based upon the substantive conduct. While the available charges are situationally dependent, at a
minimum violations of Articles 92 and 133 should be considered. Additiondly, Article 134, Fraternization, is usually apossibke chargeaswell. For recent develop-
ments in the possible multiplicity issues that may arise from charging violations of both Article 133 and Article 134, see Turney, supra note 2, at 97.

35. ACM 32906, 1999 CCA LEXIS 324, *1 (A.F. Ct. Crim. App. Dec. 27, 1999) (unpublished).

36. Id

37. U.S. DeP'T oF AIR Force, Pam. 36-2705, DiSCRIMINATION AND SEXUAL HARASSMENT (28 Feb. 1995).
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dence. They held that the government could use a copy of the
non-punitive pamphlet regarding unprofessional relationships
as evidence of an appropriate standard for the panel to use when
determining whether or not CPT Brown’s conduct violated
Article 133.%

In Brown, the Air Force court did not sufficiently addressthe
issue of notice and opportunity to defend against the substan-
tive misconduct relied upon to prove the Article 133 specifica-
tions. It is not clear from the appellate record whether the
defense contested the issue of what conduct constituted the
basisfor the Article 133 charges. If they did so, then the failure
of thetrial counsel to adequately provide abill of particulars or
to correctly specify the conduct at issue should be a fatal flaw.

A recent decision by the CAAF addressing this issue calls
the Air Force court’s Brown decision into question. In United
Sates v. Rogers,® the CAAF held that the use of an instruc-
tional pamphlet to prove the custom of the service was not nec-
essary. Some type of notice to the defense is required, but
previously trial counsel have not sought to use non-binding,
non-punitive pamphlets to establish the types of conduct con-
sidered violative of Article 133. The choice to use that pam-
phlet could very well result in an interpretation by the CAAF
that CPT Brown did not have sufficient notice and an adequate
opportunity to defend against the substantive basis of the Arti-
cle 133 violations. While Article 133 is broad in scope, some
types of conduct simply do not fall under its umbrella.

At issue now iswhether the CAAF will allow the Air Force
court to interpret theinterplay between Article 133 and the non-
punitive Air Force pamphlet on improper relationships in a
manner that allows a non-punitive instructional pamphlet to
identify conduct that violates Article 133. For the present,
counsel should carefully consider the ramifications of relying
on such materia s when proving violations of Article 133. The
current DOD standard for defining improper relationshipsis
now covered under each service's applicable regulation. Trial
counsel should use those service regulations as aguide for what
constitutes misconduct, rather than seeking to expand the

bounds of Article 133 regarding improper relationships. While
other forms of conduct may be boorish or in poor taste, that
does not mean such conduct should be charged as a violation of
Article 133.

“Romancein Italy!”

In Rogers, the CAAF examined a specification under Article
133, UCMJ, that alleged an unprofessional relationship “of
inappropriate familiarity” between a squadron commander and
a subordinate officer.®> Lieutenant Colonel (LTC) Rogers
served as the squadron commander for the 90th Fighter Squad-
ron, based at Elmendorf Air Force Base, Alaska. He initially
met First Lieutenant (1Lt) Julie Clemm while on temporary
duty in Koreain April or May 1995. First Lieutenant Clemm
approached him about a possible position in his unit, and he
approved her application. Five months later the two of them,
along with the rest of the squadron, deployed to Italy in October
1995. Beginning on 21 November 1995, the two started an
unprofessional relationship that lasted for a period of nearly a
month.**

The relationship began when LTC Rogers pursued the intox-
icated lieutenant at a squadron Thanksgiving party, changing
hisweekend travel plans so that he could be “in the mountains
with abeautiful woman.”#? They traveled together between the
squadron and his hotel, worked out together in the gym, and ate
together at local restaurants.*® Over the next two weeks, the
executive officer of the squadron became concerned about LTC
Rogers’ relationship with 1Lt Clemm. He confronted LTC
Rogers, who became combative and attacked the loyalty of the
subordinate who thought his relationship with 1Lt Clemm was
unprofessional. Eventually LTC Rogers gave the executive
officer a poker chip with the squadron’s emblem on it, telling
the executive officer to cash it in after five years when LTC
Rogerswould tell him the truth of everything that had been hap-
pening.*

38. The Court of Appealsfor the Armed Forces (CAAF) has granted review on the issues surrounding the Article 133 specifications. See United Statesv. Brown,
No. 00-0295/AF, 2000 CAAF LEXIS 632, at *1 (C.A.A.F. June 12, 2000). The issuesthe CAAF has agreed to hear include: whether t he military judge abused his
discretion in denying appellant’ s request for a special instruction to ensure a proper verdict by avote of two-thirds of the members; whether the military judge erred
by admitting AFPAM 36-2705, which prejudicialy invited the members to consider official “Air Force Policy” in adjudging findings and sentence; and whethe var-
ious specifications of charge |1 and the additional charge were supported by legally sufficient evidence. Id.

39. 54 M.J. 244 (2000).
40. 1d. at 245,

41. 1d. at 249.

42. 1d. at 249-50.

43. Id. at 250.

44. Id. at 252. Commander’s coins or emblems are often used to denote accomplishments by particular individuals within the unit. Itisinteresting to note that LTC
Rogers' promise to tell his executive officer the truth after five years had passed could mean that the statue of limitations wald have tolled for any possible offenses

committed by LTC Rogers whilein Italy.
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The executive officer later caught the lieutenant returning to
her room very early one morning. He confronted her about her
unprofessional relationship with the squadron commander and
she admitted that she was having an affair with LTC Rogers.®
Although First Lieutenant Clemm promised the executive
officer that she would break off the relationship, she instead
changed rooms in the hotel where the unit was lodged, so that
shewasresiding directly next to LTC Rogers' room. The exec-
utive officer informed the higher command and LTC Rogers
was removed as the squadron commander.“® Lieutenant Colo-
nel Rogers contested his guilt at court-martial and was con-
victed of aviolation of Article 133. Helost on his appea at the
Air Force Court of Criminal Appeals,* and later raised two sub-
stantive issues regarding the Article 133 specification to the
CAAF

Lieutenant Colonel Rogers argued that the Article 133 spec-
ificationfailed to state an offense, sinceit did not allege specific
acts amounting to “inappropriate familiarity,” and it failed to
specifically identify arelevant custom or regulation prohibiting
rel ationships between officers.®® The CAAF disagreed with
both assertions and affirmed, holding that Article133 does not
require proof of acustom or of aregulation prohibiting thetype
of conduct committed by the appellant.* The CAAF did, how-
ever, rely on an Air Force instruction when determining
whether or not LTC Rogers was on notice that his conduct vio-
lated Article 133. Air Force Instruction (AFI) 36-2909®° was a
non-punitive instruction addressing improper relationships
between the ranks and wasin force at thetime of LTC Rogers
misconduct.®* Paragraph A1.3.1 of theinstruction stated:

Personal relationships between members of
different grades or positions within an orga-
nization or chain of command can easily
become unprofessional. Dating and indebt-
edness commonly get out of hand because

45. Id. at 252-53.

46. 1d. at 254.

47. United States v. Rogers, 50 M.J. 805 (A.F. Ct. Crim. App. 1999).
48. Rogers, 54 M.J. at 245.

49. Id. at 255-57.

they appear to create favoritism or partiality.
Consequently, senior members should not
date or become personally obligated or
indebted to junior members. This is also
because seniors have, or are perceived to
have, authority to influence the junior mem-
ber's career.%

Air Force Instruction 36-2909 served asthe Air Force equiv-
alent to AR 600-20 regarding improper superior-subordinate
relationships. It was not punitive, but did provide specific
guidelines for defining and identifying appropriate and inap-
propriate conduct between ranks.

When addressing whether or not Article 133 required proof
of a custom or regulation prohibiting the conduct that formed
the basis for the charge, the CAAF focused on the issue of
noticeto LTC Rogers. They relied in part on paragraph A1.3.1
in deciding that he was on notice that the behavior in question
was potentially criminal in nature.® The court went on to
address whether or not Article 133 requires allegation of spe-
cific acts constituting an unprofessional relationship within the
specification itself. The court determined that there is no such
requirement and that the model specification is not void for
vagueness.®* The court noted that the accused received a bill of
particulars from the government and that the defense counsel at
trial substantively addressed each issueraised by thebill.* The
court concluded that there was no lack of notice regarding what
substantive facts the government would use to provethe Article
133 violation.%®

At the time of LTC Rogers misconduct, the Air Force
defined “unprofessiona relationships’ in their former senior-
subordinate relationship policy.>” Since AFI 36-2909 was not
punitive, the command did not have the option of charging an
Article 92 offense and chose instead to use Article 133. Trial

50. U.S. Der'T oF AIR FoRCE, SECRETARY OF THE AIR FORCE INSTR. 36-2909, para. A.1.3.1 (20 Feb. 1995) [hereinafter AFI 36-2909].

51. The misconduct addressed in Rogers occurred before the adoption of the current improper superior-subordinate relationship policy now in effect throughout the
Air Force. For an excellent analysis of the Air Force s current policy, see Turney, supra note 2.

52. AFI 36-2909, supra note 50, para. A.1.3.1.
53. Rogers 54 M.J. a 257.

54. |d. at 257-58.

55. Id.

56. Id.
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counsel facing similar charging decisions now can use both
Article 92 and Article 133 when disposing of cases similar in
nature to the ones discussed above. While Article 133 does not
require language within the specification alleging specific acts
by the accused, the CAAF has sent a clear signal in Rogers that
they are going to closely review the issue of notice to the
accused in these cases. Thisisparticularly truein casesinvolv-
ing what might otherwise be considered dating or other types of
normal social interaction between the sexes. When counsel
choose to charge violations of both Article 92 and Article 133,
they should make certain that, where applicable, they use the
substantive language of the service-specific improper superior-
subordinate relationship policy to establish the type of miscon-
duct upon which the Article 133 violation is based. Addition-
ally, trial counsel should provide the defense counsel with abill
of particulars outlining the specific conduct upon which the
government will rely when proving the Article 133 violation at
trial.

Conclusion

Over the last year we have begun to see the first reported
cases dealing with the issue of improper superior-subordinate
relationship policies and their interplay with Article 133. The
trial counsel in Brown used a non-punitive, non-binding pam-
phlet to establish notice to CPT Brown of what constituted vio-
lation of Article 133. Thetria counsel in Rogers used an Air
Force instruction to establish that same notice, and provided a
bill of particulars to defense counsel, thereby satisfying the
noti ce requirement for what conduct the government would use

57. AFI 36-2909, supra note 50, para. A.1.3.

to prove the violation of Article 133. While the use of pam-
phlets to establish notice for possible violations of Article 133
has not yet been affirmed by the CAAF, trid counsel should
take notice of the standard found in Rogers and consider citing
to the appropriate service regulation when arguing that conduct
violates Article 133. They should stick to the model specifica-
tion for Article 133 violations and ensure that adequate notice
is given to the defense counsel as to the type of conduct that
substantively forms the basis for the Article 133 violation.
Defense counsel should consider the CAAF's holding in Rog-
ers when making trial strategy decisions regarding notice, dis-
covery, and requests for bills of particulars.

Both of these cases occurred prior to the changein the DOD
improper superior-subordinate relationship policy. Still, they
assist counsel in defining what military personnel should con-
sider as appropriate conduct between the ranks. They also
exemplify ways that military personnel are placed on notice
regarding those service norms. Finally, they provide substan-
tive guidance on the requirements for avalid Article 133 viola-
tion, at least concerning what constitutes notice of the
substantive misconduct and how the applicable service regula-
tions apply to improper relationship issues.

Future cases should address shortcomings in the generic
benchbook instruction for Article 92 violations™® in light of the
need for a more closely-tailored instruction based on AR 600-
20, DA Pamphlet 600-35, and other service-specific regula-
tions, instructions and directives. Aslong as there are soldiers,
one can rest assured that trial counsel will be briefing, develop-
ing, and charging these types of offenses.

58. U.S. DerP'T oF ARMY, Pam. 27-9, MiLITARY JUDGE's BENcHBOOK, para. 3-16-1 (1 Apr. 2001).
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army (TIJAGSA), isrestricted to students who have confirmed
reservations. Reservationsfor TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have a confirmed reservationin ATRRS, you do not
have areservation for aTJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting areservation, you should know the foll ow-
ing:

TJAGSA School Code—181

Course Name—133d Contract Attorneys Course 5F-F10

Course Number—133d Contract Attorney’s Course 5F-F10

Class Number—133d Contract Attorney’s Course 5F-F10

To verify aconfirmed reservation, ask your training officeto
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General’s School is an approved spon-
sor of CLE coursesin all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT, DE, FL,GA, ID, IN, 1A, KS, LA, MN, MS, MO, MT,
NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, VT,
VA, WA, WV, WI, and WY.

2. TJAGSA CLE Course Schedule

2001
April 2001

2-6 April 25th Admin Law for Military
Installations Course (5F-F24).

9-13 April 3d Basics for Ethics Counselors
Workshop (5F-F202).

23-27 April FY 2001 USAREUR Lega
Assistance CLE (5F-F23E).

23-26 April 2001 Reserve Component Judge

Advocate Workshop (5F-F56).
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30 April-
4 May

30 April-
11 May

May 2001

7-25May

14-18 May

June 2001

4-7 June

4-8 June

4 June-

13 July

4-15 June

5-29 June

6-8 June

11-15 June

18-22 June

July 2001

8-13 July

9-10 July

16-20 July

16 July-

10 August

12th Law for Legal NCOs Course
(512-71D/20/30).

146th Contract Attorneys Course
(5F-F10).

44th Military Judge Course
(5F-F33).

48th Legal Assistance Course
(5F-F23).

4th Intelligence Law Workshop
(5F-F41).

166th Senior OfficersLegal
Orientation Course (5F-F1).

8th JA Warrant Officer Basic
Course (7A-550A0).

6th RC Warrant Officer Basic
Course (Phasel)
(7A-550A0-RC).

155th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

Judge Advocate Recruiting
Conference (JARC-181).

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).

12th Legal Administrators Course
(7A-550A1).

32d Methods of Instruction
Course (Phase) (5F-F70).

76th Law of War Workshop
(5F-F42).

2d JA Warrant Officer Advanced
Course (7A-550A2).



16 July-
31 August

30 July-
10 August

August 2001

6-10 August

13 August-
23 May 02

20-24 August

20-31 August

September 2001

10-14 September

10-14 September

10-21 September

17-21 September

18 September-
12 October

24-25 September

October 2001

1-5 October

1 October-

20 November

12 October-

21 December

15-19 October

23-26 October

5th Court Reporter Course
(512-71DC5).

147th Contract Attorneys Course
(5F-F10).

19th Federal Litigation Course
(5F-F29).

50th Graduate Course (5-27-C22).
7th Military Justice Managers
Course (5F-F31).

36th Operationa Law Seminar
(5F-F47).

2d Court Reporting Symposium
(512-71DCS).

2001 USAREUR Administrative
Law CLE (5F-F24E).

16th Criminal Law Advocacy
Course (5F-F34).

49th Lega Assistance Course
(5F-F23).

156th Officer Basic Course
(Phase |, Fort Lee) (5-27-C20).

32d Methods of Instruction
Course (Phase Il) (5F-F70).

2001 JAG Annua CLEWorkshop
(5F-JAG).

6th Court Reporter Course
(512-71DC5).

156th Officer Basic Course (Phase
11, TIAGSA) (5-27-C20).

167th Senior OfficersLegal
Orientation Course (5F-F1).

FY 2002 USAREUR Legd
Assistance CLE (5F-F23E).
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29 October-
2 November

November 2001

12-16 November

26-30 November

26-30 November

26-30 November

December 2001

3-7 December

3-7 December

10-14 December

January 2002

2-5 January

7-11 January

7-11 January

7 January-

26 February

8 January-
1 February

15-18 January

16-18 January

20 January-
1 February

61st Fiscal Law Course (5F-F12).

25th Criminal Law New
Developments Course
(5F-F35).

55th Federal Labor Relations
Course (5F-F22).

168th Senior OfficersLegal
Orientation Course (5F-F1).

2001 USAREUR Operational
Law CLE (5F-F47E).

2001 USAREUR Criminal Law
Advocecy CLE (5F-F35E).

2001 Government Contract Law
Symposium (5F-F11).

5th Tax Law for Attorneys Course
(5F-F28)

2002

2002 Hawaii Tax CLE
(5F-F28H).

2002 PACOM Tax CLE
(5F-F28P).

2002 USAREUR Contract &
Fiscal Law CLE (5F-F15E).

7th Court Reporter Course
(512-71DC5).

157th Officer Basic Course
(Phase |, Fort Lee) (5-27-C20).

2002 USAREUR Tax CLE
(5F-F28E).

8th RC General Officers Legal
Orientation Course (5F-F3).

2002 JAOAC (Phase 1)
(5F-F55).
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28 January-

1 February

February 2002

1 February-
12 April

4-8 February
4-8 February
25 February-

1 March

25 February-
8 March

March 2002
4-8 March

18-29 March

25-29 March

25-29 March

April 2002

1-5 April

15-19 April

15-19 April

22-25 April

29 April-

10 May

29 April-
17 May

May 2002

13-17 May

96

169th Senior Officers Legal
Orientation Course (5F-F1).

157th Officer Basic Course (Phase
11, TIAGSA) (5-27-C20).

77th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

62d Fiscal Law Course (5F-F12).

37th Operationa Law Seminar
(5F-F47).

63d Fiscal Law Course (5F-F12).

17th Criminal Law Advocacy
Course (5F-F34).

4th Contract Litigation Course
(5F-F103).

170th Senior OfficersLegal
Orientation Course (5F-F1).

26th Admin Law for Military
Installations Course (5F-F24).

4th Basics for Ethics Counselors
Workshop (5F-F202).

13th Law for Legal NCOs Course
(512-71D/20/30).

2002 Reserve Component Judge
Advocate Workshop (5F-F56).

148th Contract Attorneys Course
(5F-F10).

45th Military Judge Course
(BF-F33).

50th Legal Assistance Course
(5F-F23).
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June 2002

3-7 June

3-14 June

3 June-
12 July

4-28 June

10-14 June

17-21 June

17-22 June

17-28 June

24-26 June
28 June-
6 September
July 2002
8-9 July
8-12 July
15 July-
9 August
15-19 July
15 July-

30 August

29 July-
9 August

August 2002

5-9 August

171t Senior Officers Legal
Orientation Course (5F-F1).

7th RC Warrant Officer Basic
Course (Phasel)
(7A-550A0-RC).

9th JA Warrant Officer Basic
Course (7A-550A0).

158th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

32d Staff Judge Advocate Course
(5F-F52).

13th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th Chief Legal NCO Course
512-71D-CLNCO).

7th RC Warrant Officer Basic
Course (Phase )
(7A-550A0-RC).

Career Services Directors
Conference.

158th Officer Basic Course (Phase
11, TIAGSA) (5-27-C20).

33d Methods of Instruction
Course (Phase) (5F-F70).

13th Legal Administrators Course
(7A-550A1).

3d JA Warrant Officer Advanced
Course (7A-550A2).

78th Law of War Workshop
(5F-F42).

8th Court Reporter Course
(512-71DC5).

149th Contract Attorneys Course
(5F-F10).

20th Federal Litigation Course
(5F-F29).



12 August-
May 2003
19-23 August

19-30 August

September 2002

4-6 September

9-13 September

9-20 September

11-13 September

16-20 September

23-24 September

51st Graduate Course (5-27-C22).

8th Military Justice Managers
Course (5F-F31).

38th Operationa Law Seminar
(5F-F47).

2002 USAREUR Lega
Assistance CLE (5F-F23E).

2002 USAREUR Administrative
Law CLE (5F-F24E).

18th Criminal Law Advocacy
Course (5F-F34).

3d Court Reporting Symposium
(512-71DCS).

51st Legal Assistance Course
(5F-F23).

33d Methods of Instruction
Course (Phase Il) (5F-F70).

3. Civilian-Sponsored CLE Courses

6 April
ICLE

12 April
ICLE

19 April
ICLE

15-19 Oct

4. Mandatory Continuing Legal Education Jurisdiction

and Reporting Dates

Jurisdiction

Alabama**

Criminal Law
Clayton State College
Atlanta, Georgia

Appellate Practice
Ritz Carlton Downtown
Atlanta, Georgia

Practical Discovery
Atlanta, Georgia

Military Administrative Law
Conference and The Honorable
Walter T. Cox, 1, Military Lega
History Symposium

Spates Hall, Fort Myer, Virginia

Reporting Month

31 December annually

Arizona
Arkansas
California*

Colorado

Delaware

Florida**

Georgia

Idaho

Indiana
lowa

Kansas
Kentucky
Louisiana**
Maine**
Minnesota
Mississippi**
Missouri
Montana
Nevada

New Hampshire**
New Mexico

New Y ork*

North Carolina**
North Dakota
Ohio*

Oklahoma* *
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15 September annually
30 June annually
1 February annually

Anytime within three-year
period

31 July biennially

Assigned month
triennially

31 January annually

December 31,
Admission date triennially

31 December annually
1 March annually

30 days after program
30 June annually

31 January annually
31 July annually

30 August

1 August annually

31 July annually

1 March annually

1 March annually

1 August annually
prior to 30 April annually
Every two yearswithin
thirty days after the
attorney’ s birthday

28 February annually
31 July annually

31 January biennially

15 February annually
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Oregon

Pennsylvania**

Rhode Island
South Carolina**
Tennessee*

Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin*

Wyoming

* Military Exempt

98

Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April
Group 2: 31 August
Group 3: 31 December
30 June annually

15 January annually

1 March annually
Minimum credits must be
completed by last day of
birth month each year
31 January

2 July annually

30 June annually

31 January triennially

30 June biennially
1 February biennialy
30 January annually

** Military Must Declare Exemption
For addresses and detailed information, see the March 2001
issue of The Army Lawyer.

5. Phasel (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of al RC-JAOAC Phase |
(Correspondence Phase) materials is NLT 2400, 1 November
2001, for those judge advocates who desire to attend Phase 11
(Resident Phase) at The Judge Advocate General’s School
(TJAGSA) in the year 2001 (hereafter “2001 JAOAC"). This
requirement includes submission of al JA 151, Fundamentals
of Military Writing, exercises.

Any judge advocate who is required to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TIAGSA, for grading with a postmark or elec-
tronic transmission date-time-group NLT 2400, 30 November
2001. Examinations and writing exercises will be expedi-
tiously returned to studentsto allow them to meet this suspense.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenseswill not
be allowed to attend the 2001 JAOAC. To provide clarity, all
judge advocates who are authorized to attend the 2001 JAOAC
will receive written notification. Conversely, judge advocates
who fail to complete Phase | correspondence courses and writ-
ing exercises by the established suspenses will receive written
notification of their ineligibility to attend the 2001 JAOAC.

If you have any further questions, contact Lieutenant Colo-
nel Dan Culver, telephone (800) 552-3978, ext. 357, or e-mail
Danidl .Culver@hqgda.army.mil. Lieutenant Colonel Goetzke.
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Current Materials of Interest

1. The Judge Advocate General’s On-Site Continuing L egal Education Training and Workshop Schedule (2000-2001 Aca-

demic Year)
TRAINING SITE
DATE AND HOST UNIT AC GO/RC GO SUBJECT ACTION OFFICER
22-25 Apr Charlottesville, VA RC Workshop
OTJAG
28-29 Apr Newport, RI MG Huffman Fiscal Law; Administrative POC: MAJ Jerry Hunter
94th RSC COL (P) Walker Law (978) 796-2143
Jerry.Hunter @usarc-emh2.army.mil
ALT: NCOIC-SGT Neoma Rothrock
(978) 796-2143
5-6 May Gulf Shores, AL BG Marchand Administrative and Civil POC: MAJJohn Gavin
COL (P) Pietsch Law; Environmenta Law; (205) 795-1512
Contract Law 1-877-749-9063, ext. 1512 (toll-free)
John.Gavin@se.usar.army.mil
18-20 May St. Louis, MO BG Romig Legal Assistance; Military POC: LTCBill Kumpe
89th RSC, 6025th GSU COL (P) Pietsch Justice (314) 991-0412, ext. 1261
8th MSO

2. TJAGSA Materials Available through the Defense
Technical Information Center (DTIC)

For a complete listing of TJAGSA Materials Available
through DTIC, see the March 2001 issue of The Army Lawyer.

3. Regulationsand Pamphlets

For detailed information, see the March 2001 issue of The
Army Lawyer.

4, Articles, Comments, and Notes

The following articles, comments, and notes may be useful
to judge advocates.

Rachel Canty, Developing Use of Force Doctrine: A Legal
Case Study of the Coast Guard s Airborne Use of Force, 31 U.
Miami INTER-AM. L. Rev. 357 (Winter 2000).

Douglas B. Maddock, Jr., Federal Rules of
Evidence: Raising the Bar on Admissibility of Expert
Testimony: Can Your Expert Make the Grade After Kumho Tire
Co. v. Carmichadl? 53 OkLA. L. Rev. 507 (Fall 2000).

Charles H. Whitebread, Recent Criminal Decisions of the
United States Supreme Court: The 1999-2000 Term, 37 Cr.
Rev. (Fall 2000).

5. The Legal Automation Army-Wide Systems XX|—
JAGCNet

a TheLegal Automation Army-Wide Systems XXI (LAAWS
XX1) operates a knowledge management and information ser-
vicecalled JAGCNet primarily dedicated to servicing the Army
legal community, but also providesfor Department of Defense
(DOD) accessin some case. Whether you have Army access or
DOD-wide access, all userswill be able to download the TIAG-
SA publications that are available through the JAGCNEet.

b. Accessto theJAGCNet:

(1) Accessto JAGCNet isrestricted to registered users, who
have been approved by the LAAWS X X1 Officeand senior OT-
JAG staff.

(& ActiveU.S. Army JAG Corps personnel;

(b) Reserve and National Guard U.S. Army JAG Corps
personnel;

(c) Civilian employees (U.S. Army) JAG Corps person-
nel;

(d) FLEP students;

(e) Affiliated (that is, U.S. Navy, U.S. Marine Corps,
U.S. Air Force, U.S. Coast Guard) DOD personnel assigned to
a branch of the JAG Corps; and, other personnel within the

DOD legal community.

(2) Requestsfor exceptionsto the access policy should be e-
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mailed:
LAAWSX X1 @jagc-smtp.army.mil
¢. How to logon to JAGCNet:

(1) Using a web browser (Internet Explorer 4.0 or higher
recommended) go to the following site: http://jagcnet.ar-
my.mil.

(a) Follow thelink that reads “Enter JAGCNet.”

(b) If you dready have a JAGCNet account, and know
your user name and passwor, select “Enter” from the next
menu, then enter your “User Name” anbd “password” in the ap-
propriate fields.

(c) If you have a JAGCNet account, but do not know
your user name and/or Internet password, contact your lega
administrator or e-mail the LAAWS XXI| HelpDesk at LAAW-
SXXI@jagc-smtp.army.mil.

(d) If you do not have a JAGCNet account, select “ Reg-
ister” from the JASGCNet Intranet menu.

(e) Follow thelink “Regquest aNew Account” at the bot-
tom of the page, and fill out the registration form
completely. Allow seventy-two hours for your request to
process.” Once your request is processed, you will receive an
e-mail telling you that your request has been approved or de-
nied.

(f) Once granted access to JAGCNet, follow step (b),
above.
6. TIAGSA Publications Available Through the LAAWS
XXI JAGCNet
For detailed information, see the March 2001 issue of The
Army Lawyer.
7. TJAGSA Legal Technology Management Office

(LTMO)

The Judge Advocate General’s School, United States Army,
continues to improve capabilitiesfor faculty and staff. We have

installed new computers throughout the Sch o o [.We arein the

process of migrating to Microsoft Windows 2000 Professional
and Microsoft Office 2000 Professiona throughout the School.

The TIAGSA faculty and staff are available through the
MILNET and the Internet. Addresses for TJAGSA personnel

are available by e-mail at jagsch@hqgda.army.mil or by calling
the LTMO at (804) 972-6314. Phone numbers and e-mail
addresses for TJAGSA personnel are available on the School’s
web page at http://www.jagcnet.army.mil/tjagsa. Click on
directory for thelistings.

All students that wish to access their office e-mail, please
ensure that your office e-mail is web browser accessible prior
to departing your office. Please bring the address with you
when attending classes at TJAGSA. If your office does not
have web accessible e-mail, you may establish an account at the
Army Portal http://ako.us.army.mil and then forward your
office e-mail to this new account during your stay at the
School. The School classrooms and the Computer Learning
Center do not support modem usage.

Personnel desiring to call TJAGSA can dial via DSN 934-
7115 or provided the telephone call isfor official businessonly,
use our toll free number, (800) 552-3978; the receptionist will
connect you with the appropriate department or directorate.
For additional information, please contact our Legal Technol-
ogy Management Office at (804) 972-6264. CW3 Tommy
Worthey.

8. TheArmy Law Library Service

Per Army Regulation 27-10, paragraph 12-11, the Army Law
Library Service (ALLS) Administrator, Ms. Nelda Lull, must
be notified prior to any redistribution of ALL S-purchased law
library materials. Posting such a notification in the ALLS
FORUM of JAGCNet satisfies this regulatory requirement as
well as alerting other librarians that excess materials are avail-
able.

Ms. Lull can be contacted at The Judge Advocate Generd’s
School, United States Army, ATTN: JAGS-CDD-ALLS, 600
Massie Road, Charlottesville, Virginia22903-1781. Telephone
DSN: 934-7115, extension 394, commercial: (804) 972-6394,
facsimile: (804) 972-6386, or e-mail: lullnc@hgda.army.mil.

9. 2000 Edition of the Manual for Courts-Martial (MCM)

The 2000 edition of the MCM commemorating the 50th
Anniversary of the Uniform Code of Military Justice was pub-
lished in Fiscal Year 2000. The MCM isavailablein hardcopy
from the Government Printing Office at their website http://
WwWw.gpo.gov or by telephone at (202) 512-1800; fax e at (202)
512-2250. The 2000 edition of the MCM isalso available elec-
tronically at http://www.usapa.army.mil (Army Administrative
Electronic Publications, EPubs, Search for a Publication). Ms.
Lull can be contacted at The Judge Advocate General’s
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return the order form below (photocopies of the order form are

acceptable).

Renewals of Paid Subscriptions

To know when to expect your renewal notice and keep a
good thing coming . . . the Government Printing Office mails
each individua paid subscriber only one renewal notice. You
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same time that you receive the issue with ISSUEQQ3.

To avoid a lapse in your subscription, promptly return the
renewal notice with payment to the Superintendent of Docu-
ments. If your subscription serviceisdiscontinued, simply send
your mailing label from any issueto the Superintendent of Doc-
umentswith the proper remittance and your subscription will be
reinstated.

Inquiriesand Change of Address | nformation

The individua paid subscription service for The Army Law-
yer is handled solely by the Superintendent of Documents, not
the Editor of The Army Lawyer in Charlottesville, Virginia
Active Duty, Reserve, and National Guard members receive
bulk quantities of The Army Lawyer through officia channels
and must contact the Editor of The Army Lawyer concerning
this service (see inside front cover of the latest issue of The

Army Lawyer).

For inquires and change of address for individual paid sub-
scriptions, fax your mailing label and new address to the fol-
lowing address:

United States Government Printing Office
Superintendent of Documents

ATTN: Chief, Mail List Branch

Mail Stop: SSOM

Washington, D.C. 20402

Credit card orders are welcome/

Fax your orders (202) §12-2250
Phone your orders (202) §12-1800

(ARLAW) at $29 each ($36.25 foreign) per year.
(MILR) at $17 each ($21.25 foreign) per year.

For privacy protection, check the box below:
Do not make my name available to other mailers

Check method of payment:

Nams or title (Please type or print)
‘Company name Room, tloor, suite
Street address
/ /
City State Zip code+4

Check payable to:

Superintendent of Documents

[[] ePoDepositAccount [ [ T [ T [ [ ]
[] wisa

D MasterCard D Discover

CLITTTT I Tl

Daytime phone including area code

{expiration date)

Purchase order ber {oph

Authorizing signature 297

Mail to: Superintendent of Documents, PO Box 371954, Pittsburgh PA 15250-7954

Important: Please include this completed order form with your remittance.

Thank you for your order!
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