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Editor’s Note:

This is the 300th publication dhe Army Lawyeas a Department of the Army pamphlet (DA Pam). Although publication began
in August 1971, it was first designatedd& Pam 27-50-( n March 1973. The mastheads reproduced on the next two pages show
thatThe Army Lawyehas changed its appearance slightly. Its mission, however, remains constant—"to be a timely source of infor-
mation and research on current legal problems of interest to military attotneys.”

During the past twenty-six yearshe Army Lawyehas provided timely, practical information to judge advocates in all branches
of the armed forces every month. It has become an invaluable tool for the practice of law in the military, and the legélycommu
recognize§ he Army Lawyeas a top-quality legal publication. Judge advocates can rdlg@Army Lawyeto bring them articles
and practice notes concerning issues that they face daily, as well as updates from the Environmental Law Division, dhe Litigati
Division, and the U.S. Army Claims Service.

Technology has changed sindee Army Lawyer¥irst edition, and the staff athe Army Lawyehas kept pace, striving to increase
the publication’s availability and to make access easy from a variety of sources. IMHOAImMy Lawyewas typed on a typewriter
and sent to the printer to be typeset. Today, it is published through desktop publishing at The Judge Advocate Genkrdl'S.Schoo
Army, and it is then sent to the printer in camera-ready format. The use of desktop publishing streamlines the prodession proc
reduces production time, saves money, and paves the way for publication on the Internet.

In 1971, The Army Lawyewas only available in paper copies. Today, it is also available on Westlaw and the Legal Automation
Army-Wide System bulletin board service. As mentioned above, the use of desktop publishing is the first step towafthenaking
Army Lawyeravailable on the Internet. It will be available on the JAG Corps homepage and through Lotus Notes within the next
several months.

The staff ofThe Army Lawyewill continue its dedication to publishing a top-quality legal publication for military practitioners.
The tradition of excellence which began in August 1971 will continue into the next century.

1. THe Jupce ApvocATE GENERAL'S ScHool, ReG. 10-2, BLicies AND PrRocEDURES at B-12 (1 May 1989).
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Commanders’ Coins:
Worth Their Weight in Gold?

Major Kathryn R. Sommerkamp
Professor and Vice Chair, Contract Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

“A medal glitters but it casts a shadbiv. Few would question the inherent value of the commander’s
—Winston S. Churchill coin as a management tool. The propriety of purchasing and
distributing commanders’ coins, however, presents an interest-
ing fiscal law issue. The crux of the issue is whether command-
Introduction ers’ coins are the “object” of a congressional appropriation of
funds. In other words, is an expenditure of appropriated funds
Army commanders have become increasingly enamored(APFs) for coins made for a proper purpdséot, are non-
with the presentation of commanders’ coins. Typical com- appropriated funds (NAFs) available for the purchase of these
manders’ coins, which are about the size of half dollar coins,coins? The answers are neither simple nor clear cut and may
are often custom minted and emblazoned with the unit insig-depend on the purpose of giving the coin, the status of the recip-
nia2 Commanders recognize that these inexpensive coins aréent, and the proposed source of funding.
powerful and versatile tools which can instill unit pride,
enhance esprit de corps, and reward outstanding performance. This article outlines a comprehensive approach to the vexing
To show appreciation for a job well done, commanders give fiscal issues related to commanders’ coarad examines when
these tokens to individual soldiers, civilian employees, and and under what circumstances APFs and NAFs may be used for
entire units. Coins are equally effective in building community the purchase of coins for awards or tokens of goodwill. It also
relations?® The gift of a coin can build rapport, say thank you, advises practitioners that, under certain circumstances, APFs,
and buy goodwill for the command and the commander. SurelyNAFs, and official representation furfdsiay be used for the
these tokens are well worth their small price! Of course, the purchase of commanders’ coins.
commander may use government funds to purchase such valu-
able items—or can he? Coins and similar devices may always be privately funded.
Private funding for coins might come from an “informal fund,”
a formally organized private organizatibar the commander’s

1. TrRevor RovLE, A DicTioNARY OF MiLiTARY QuoTaTions 158 (1st Am. ed. 1989).

2. Suitable unit coins may also be available without special orders. Museum foundations frequently stock “unit coint®.f&eets.S. DeP' T oF ARMY, REG.
870-20, Museums & HisToricAL ARTIFACTS, para. 3-10 (9 Jan. 1987). Coins, medallions, and other commemorative items may also be sold in exchanges. U.S. D
oF ArRmMY, ReG. 600-20, &Rmy Commanp Policy, app. C, para. c2(8) (15 Dec. 1992).

3. Infact, the use of commanders’ coins for community relations purposes dates back to the nation’s infancy. When Merviigegmebarked on his historic
exploration to the Pacific Coast in 1803, he carried with him Jefferson Peace Medals. These were essentially the equovatesnadrs’ coins. They were
embossed with the head and shoulders of President Thomas Jefferson. These coins were distributed to Indian chiefs emcoutgtefedthe purpose of estab-
lishing good relations between Native American tribes and the United States gover8eeSntérHENE. AMBROSE, UNDAUNTED COURAGE: MERIWETHER LEWIS, THOMAS
JEFFERSON AND THE OPENING OF THE AMERICAN WEST 158 (1997).

4. Restrictions on the types of items or services which may be purchased with APFs are found in the Constitutioneatiiedlckuse 7; the “Purpose Statute,”
31 U.S.C.A. § 1301a (West 1997); and the annual authorization and appropriatiorSestisiTeEp StaTES GENERAL ACCOUNTING OFFICE, 1 FRINCIPLES OF FEDERAL
AprpropPRIATIONSLAW Ch. 4 (2d ed. 1991) [hereinaftezderaL ApPRoPRIATIONSLAW] (discussing the restrictions on items which may be purchased with APFs).

5. Asa starting point for research in this area, the author consulted a memorandum on the subject by Colonel JamesW@rsongsdum, Staff Judge Advocate,
Training and Doctrine Command (TRADOC), to TRADOC Installation Staff Judge Advocates, subject: Medallions (4 Oct. 198gmdiamdum has been posted
on the Legal Automation Army-Wide System Bulletin Board Service and has been a valuable research tool for lawyers ifothedigjdyears. This article is
intended to update and expand upon that research. The author also acknowledges the invaluable assistance provided Bolaeatéxrmmamary Sullivan, Pro-
fessor and Chair, Administrative and Civil Law Department, the Judge Advocate General's School, United States Army, whwithstigténitial research and
who provided helpful editing advice.

6. SeeU.S. DeP' 1 oF ArRMY, REG. 37-47, RPRESENTATIONFUNDS OF THE SECRETARY OF THE ARMY (31 May 1996) [hereinafter AR 37-47] (governing official represen-
tation funds). These funds come from the portion of the Operation and Maintenance, Army, appropriation that is earmarkegbfmies and extraordinary
expensesSeeinfra notes 66-77 and accompanying text.

7. See generally).S. DeP T oF ARMY, REG. 210-1, RIVATE ORGANIZATIONS ON DEPARTMENT OF THE ARMY INSTALLATIONS AND OFFICIAL PARTICIPATION IN PRIVATE ORGA-
NizaTions (14 Sept. 1990).

NOVEMBER 1997 THE ARMY LAWYER « DA-PAM 27-50-300 6



personal funds. Although commanders may not solicit dona-cific congressional guidance, lawyers must look to the deci-
tions of coing, they may encourage the donation of coins to the sions of the General Accounting Office (GAO) to gain insight
command in response to an inquiry by a private entity wishinginto the proper use of appropriated fundsAs an additional
to help the soldiers. Donated or privately purchased coins maysource for guidance when questions arise about the propriety of
be given to soldiers without running afoul of any limitations on making a particular payment of appropriated funds, the GAO
gift giving. Items of little intrinsic value which are intended for will render an advance decisidh. These advance decisions
presentation are specifically excluded from the Joint Ethics compose much of the GAO case law.
Regulation’s definition of giftsand, as such, are not regulated.
There are, therefore, virtually no restrictions on the use of coins  As a starting point in an analysis of commanders’ coins, one
purchased through private funding. should ask, what is the purpose of the coin? Is it a gift, a
memento, a souvenir, a token of appreciation, or an award? The
answer is important, because it will determine whether the pur-
The Purpose Question chase can be justified as a necessary expense of the agency.
The GAO has deemed the giving of a gift, memento, souvenir,
The “Purpose Statute” restricts the use of appropriations toor token of appreciation to be a personal expense. As such,
the “objects for which the appropriations were mafeThe these items cannot be purchased with appropriated funds,
rule is simple, but its application can be tricky, especially when absent statutory authority.
the guestion concerns the use of a lump sum appropriation such
as the annual appropriation for Operation and Maintenance of Different rules apply to NAFs. Statutory penalidsolster
the Army!! Lump sum appropriations contain little, if any, con- regulatory provisions that describe in broad terms the autho-
gressional guidance on appropriate expenditures of funds; theyized and unauthorized uses of NAFNonappropriated fund
leave much to the discretion of agency officials. Lacking spe- managers, however, are not entitled to GAO advance decisions,

8. U.S. P T1oFARMY, REG. 1-101, GrTs For DisTRIBUTION TO INDIVIDUALS, para. 7a(5) (1 May 1981).

9. SeeStandards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. pt. 2635.2b}{@)ainedn U.S. DeF' 1 oF Derensg Rec. 5500.7-R,
JoInT ETHics ReEGuLATION (Aug. 30, 1993).

10. 31 U.S.C.A. § 1301(a) (West 1997).
11. In Fiscal Year 1997, this appropriation contained the following language:

For expenses, not otherwise provided for, necessary for the operation and maintenance of the Army, as authorized byt leoneareddo
$11,437,000 can be used for emergencies and extraordinary expenses, to be expended on the approval or authority of tfeteesretar

and payments may be made on his certificate of necessity for confidential military purposes; $17,519,340,000 and, i§=j@@mn00
shall be derived by transfer from the National Defense Stockpile Transaction Fawitled That during the current fiscal year and hereafter,
funds appropriated under this paragraph may be made available to the Department of the Interior to support the Memorkb Dty @ind
July ceremonies and activities in the National Capital Regrmyvided furtherThat of the funds appropriated in this paragraph, not less than
$300,000,000 shall be made available only for conventional ammunition care and maintenance.

Department of Defense Appropriations Act, Title 1l, Operation and Maintenance, Pub. L. No. 104-208, 110 Stat. 3009-7841B86ader can see, the appro-
priations language contains very little specific guidance.

12. For a discussion of the history of these decisions, also referred to as Comptroller General decisions, and thasitafatahely issuance, seebERAL APPRO:
PRIATIONS LAw, supranote 4, ch. 1.

13. 31 U.S.C.A. § 3529 (West Supp. 1997). A request for an advance decision must be made by a disbursing officialg affeitifyior an agency head. To
date, the commander’s coin issue has not been presented to the GAO.

14. The GAO has set out a three-part test to determine whether an expense is for a proper purpose. Is there a spgdifisistdtutthe expenditure, or is the
expenditure necessary and incident to proper execution of the general purpose of the appropriation? Is the expenditarbyplamlibils the expenditure otherwise
provided for? SeeSecretary of the Interior, B-120676, 34 Comp. Gen. 195 (Oct. 25, 1954).

15. Seege.qg, Decision of the Comptroller General, B-151668, 1979 U.S. Comp. Gen. LEXIS 2349 (June 30, 1979) (holding that the DepAgnmiituoe’s
proposed distribution of paperweights, leather products, and convenience foods to foreign visitors and official digpitatieizéathe contributions of agricultural
research was improper and that the items were personal gifts); Decision of the Comptroller General, B-195896, 1979 U.8n QdexdSA993 (Oct. 22, 1979)
(holding that photographs given to participants in ceremony to dedicate the Klondike Visitor's Center were not a necassanlegArmy Criminal Investiga-
tion Command (USACIDC) Appropriated Funds for Purchase of Marble Paperweights and Walnut Plaques, B-184306, 55 CompO8erlZ4875) (disap-
proving gifts given to governmental officials and others to facilitate good working relations and to foster goodwill).

16. Seel0 U.S.C.A. § 2783 (West Supp. 1997).

17. U.S. P T oF ARMY, REG. 215-1, MONAPPROPRIATEDFUND INSTRUMENTALITIES AND MORALE, WELFARE, AND RECREATION ACTIVITIES, paras. 4-6, 4-7 (29 Sept. 1995)
[hereinafter AR 215-1].
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so there is no case law specifically applicable to the use oflikely approach the question of coins that are purchased with

NAFs. Practitioners might find some interpretations in GAO APFs.

audit reports which deal with NAF activitié%s. Although the

use of NAFs for personal gifts is not specifically addressed by In evaluating the propriety of an award, the GAO first asks

regulation'® NAFs may not be used “for any purpose that can- whether the award is authorized by stattité.a statutory basis

not withstand the test of public scrutiny or which could be exists, the GAO next asks whether the proposed award com-

deemed a waste of soldiers’ dollafé."Furthermore, NAFs  plies with implementing regulatiorf3. Because the analysis

“are used only to pay for, or [to] defray the cost of, a wide rangerests on the interpretation of both statutes and regulations, the

of [Morale, Welfare, and Recreation] activities . .2* .In light answer could differ depending upon whether the proposed

of this provision, GAO case law which forbids the use of APFs recipient is a civilian employee, a military service member, or

for personal gifts provides good guidance, although it does notan unaffiliated persoff. Regulatory differences between

provide binding authority concerning NAF spending. branches of the service could also lead to different reSults.
applied to the question of commanders’ coins, the coins must
comply with both statute and regulation to qualify as an award.

Awards for Outstanding Performance

How can the popular commander’s coin be distinguished Awards to Soldiers
from an unauthorized personal gift? Most commanders insist
that their coins are awards that are given on-the-spot to out- A strong argument can be made that Army commanders may
standing duty performers. To bolster that interpretation, someuse APFs to purchase coins as awards for solffiefhe Army
coins are inscribed with words such as “for excellence,” or “in has a seemingly endless array of awards programs which might
recognition for outstanding performance.” Along with the conceivably authorize the presentation of a coin as an &~ard.
coin, some commanders give a certificate which describes thdn the typical scenario, however, the commander gives the coin
recipient’s noteworthy achievement. Although the GAO has to recognize a soldier’s outstanding duty performance or spe-
not dealt directly with the issue of commanders’ coins as cial achievement. In such situations, the presentation of the
awards, it has addressed other items proposed as “awards” fozoin appears to fall within the authority of the Secretary of
soldiers, federal civilian employees, and others. These opin-Defense under 10 U.S.C. § 1125. This is the only statute that is
ions provide some insight into how the GAO, if asked, would potentially applicable to the presentation of a coin as a perfor-
mance award for soldiers. That statute grants the Secretary of

18. The GAO has statutory authority to audit nonappropriated fund activi&=31 U.S.C.A. § 3525.

19. Distributions to charities, however, are specifically prohibited. This prohibition extends to collecting or disborstigrid of a private or personal nature.”
AR 215-1,supranote 17, para. 4-7d.

20. Id. para. 4-7a.
21. Id. para. 4-6.

22. Many awards are based on specific statutes. For example, the Legion of Merit is authorized by 10 U.S.C.A. § 1127 \\Wesha&& were established by
executive orders. For example, the Meritorious Service Medal is authorized by Exec. Order No. 11,448, 46 Fed. Reg. 9%,25ldd®@éxecutive orders justify
the awards because they are an exercise of the President’s authority as Commander-in-Chief. Although the GAO oftehelistatistry bases (or lack thereof)
when addressing the propriety of awards, an argument could be made that the giving of awards is an inherent part of cbatityand aut

23. SeeDecision of the Comptroller General, B-184306, 1980 U.S. Comp. Gen. LEXIS 2597 (Aug. 27, 1980) (holding that DOD Inst2@tién\which imple-
ments 10 U.S.C.A. § 1124 (West 1976), allows the awarding of a desk medallion to military personnel).

24. By “unaffiliated person,” the author is referring to a person who is not a soldier and is not employed by the federzsnfoes well as to a non-federal gov-
ernmental entity.

25. For example, absent a statutory basis, no cash award may be given to military members of the Coast Guard for supamaeperfen though a statute autho-
rized cash awards for civilian employees. Coast Guard—Cash Incentive Awards, B-226928, 68 Comp. Gen. 343 (Mar. 24, 1989).

26. This assertion is the opinion of the author. It is not the official opinion of the Department of the Army. As thes®@A@ehauled on this issue, it is possible
that a subsequent GAO opinion could settle this question. The case most closely on pobedsstbe of the Comptroller Generdl980 U.S. Comp. Gen. LEXIS
2597 That case, however, referred to a Navy regulation and to a DOD instruction which is no longer in effect.

27. Besides the award programs discussed in this article, there are a variety of other award psegrargsU.S. DeP' T oF ARMY, ReG. 385-10, HE ARMY SAFETY
ProcrAM (28 May 1988); U.S. EF' T oF ARMY, ReG. 672-73, ARMOR LEADERSHIPAWARD (1 Nov. 1980); U.S. BF' T oF ARMY, ReEG. 672-201, HE SECRETARY OF THE ARMY
RecRUITING/RETENTION/ TRANSITION NoncomMissioNED OFFIcER (NCO) oF THE YEAR AwARDs (14 Feb. 1992); U.S. #'1 oF ArRmy, ReEc. 672-304, HE ARMY RESEARCH
AND DEVELOPMENT ACHIEVEMENT AWARDS (20 Apr. 1977); U.S. EF' T oF ArRMY, ReG. 672-305, HE ARMY RESEARCHAND DEVELOPMENT LABORATORY AwARDS (21 Aug.
1975). There is also authority in AR 215-1 to give awards for athletic competitions and for Soldier of tfge¥a&.215-1,supranote 17. These award programs
are beyond the scope of this article.
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Defense the authority to: “award medals, trophies, badges, an@ one-time basis where the achievement is unique and clearly
similar devices to members, units, or agencies of an armedcontributes to increased effectiven&¥sThese regulatory pro-
force . . . for excellence in accomplishments or competitions visions support the award to a soldier of a typical commander’s
related to that Armed Force, and . . . [to] provide badges or but-coin3®
tons in recognition of special service, good conduct, and dis-
charge under conditions other than dishonoraf§le.” Having concluded that there is statutory and regulatory
authority to give a coin to a soldier as an award and to purchase
Army Regulation 600-8-22implements the statute. In it with appropriated funds, what, if any, are the limits of that
addition to its provisions concerning individual decorati¥ins, authority? Commanders must avoid the presentation of dupli-
certificates of achievement, and memoranda or letters of com-cate awards for the same act or achieverifefitie cost of the
mendation and appreciatiéhthe regulation contains a chapter coin must not exceed $75 for an individual award or $250 for a
entitled “Trophies and Similar Devices Awarded in Recogni- team award? Finally, the purchase of coins for distribution as
tion of Accomplishments® This chapter includes the follow- awards must be approved by the major command (MACOM)
ing language: “[t]rophies and similar deviégésay be commander or the head of the principal Department of the
presented to military members, units, or Department of the Army agency!
Army agencies for excellence accomplishments arompeti-
tions which clearly contribute to the increased effectiveness or In addition to regulatory restrictions, thorny questions
efficiency of the military unit, that is, tank gunnery, weapons remain. How does the commander draw the distinction
competition, and military aerial competitiof” The award between a token of appreciation and an award as he strolls
guidelines that are set out in the chapter deal primarily with among his troops with a pocket full of coins? What constitutes
contests and events which are “announced offici&ligrid are an achievement which is “unique” and which “clearly contrib-
“of a continuing nature® “However, awardsnay be made on  utes?” Finally, how many coins can be purchased and distrib-

28. 10 U.S.C.A. § 1125 (West 1997).

29. U.S. BP T oF ARMY, REG. 600-8-22, MLiTARY AwARDs (25 Feb. 1995) [hereinafter AR 600-8-22].
30. Id. ch. 3.

31. Id. ch. 10, 88 IlI, IV.

32. Id. ch. 11.

33. The implementing Army regulation defines “trophies” expansively. A coin could be considered to fall within the defititiophy,” which states, “[t]rophies
include, but will not be limited to, loving cups, plagues, badges, buttons, and similar objects which represent the igverofatior contest.td. para. 11-3.

34. |d. para. 11-1a (emphasis added).
35. Id. para. 11-2a.
36. Id. para. 11-2b.
37. ld. (emphasis added).
38. lItis reasonable to question whether the languag®if00-8-22 paragraphs 11-1 and 11-2, is sufficiently broad to support the giving of coins as on-the-spot
awards. Nevertheless, in taking the position that the provisions should be read so broadly, the author has considetéahiinedig@af the underlying statute and
the applicable DOD Directive, which states:
Accomplishments and contributions recognized under this Directive, including intramural sports and athletic competitialfy sbffit be
established and announced, and generally shall be of a continuing atihaegh awards may be made on a one-time basis where the accom-
plishment is as follows:
a. Unique.
b. Clearly contributes to increased effectiveness or efficiency.
c. Not covered in implementing instructions.
U.S. DeP' 1 oF Derensg DIREcTIVE 1348.19, AVARD oF TROPHIESAND SIMILAR DEvicEs IN REcoGNiTion oF AccompLisHMENTS (12 May 1989) (emphasis added). Itis par-
ticularly clear in the DOD Directive that the limitations on the accomplishments for which the one-time award may be givesgdaoe that the accomplishments
be related to any event or competition, but only that they be unique and clearly contdbute.
39. AR 600-8-22supranote 29, para. 1-18.
40. Id. para. 11-3.

41. Id. para. 1-7d.
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uted without undue risk of allegations of fiscal abuse in a time commander. One can reasonably interpret the requirement that

of shrinking budgets? These practical problems create reathe achievement “clearly” contribute “to increased effective-

challenges. This is an area where the potential for abuse andess” as the need for a direct connection between the act and the

misinterpretation of the rules is high. Common sense and goodnilitary mission. A commander should, in any case, be able to

judgment must prevail. articulate his reason for giving a coin. As long as it is reason-

able and the achievement to be awarded is duty-refatkd,

What is the difference between a gift and an award? ThereGAO is likely to defer to the commander’s discrettdrA pru-

are numerous GAO cases which condemn proposals to distribdent commander might also keep a written record, however

ute items to individuals. These cases repeatedly emphasize thdirief, which names the recipient and describes the accomplish-

APFs cannot be used for personal gifts. In determining whethement for which each coin is givéh.

the proposed item is a personal gift, the GAO looks not at the

nature of the item to be presentédhut rather at the agency’s As to the number of coins given out, commanders should

reason for giving it* To steer clear of problems, commanders remain sensitive to the potential for claims of wasteful spend-

should ask themselves the following questions: Am | giving ing.® Commanders of MACOMs might appropriately set some

the coin to say “thank you” or “remember me?” Am | giving limits on the number of coins to be purchased using APFs in a

the coin to build esprit de corps or to instill unit pritteAm | given fiscal year and might limit such award authority to rela-

giving the coin to say “job well done?” Only in the last tively senior level commandefs. Even at a few dollars per

instance, when the commander’s intent is to reward outstandingcoin, the aggregate cost of an installation’s commanders’ coins

duty performance, can the coin properly be purchased withcould easily amount to many thousands of taxpayer défRars.

appropriated fund®. Commanders’ displays of their own extensive collections of

unigue commanders’ coins and unit coins suggest that these

The requirements that the contribution be “unique” and that items may have become more collectors’ items than awards.

it “clearly contribute” are also potentially troublesome, because Coins traded or given as collectors’ items cannot be funded

the regulation fails to further define those terms. The com-with APFs.

monly understood definition of “unique,” however, would

encompass an achievement that is one of a kind, unusual, or of

unusually high quality® Clearly, the routine performance of Awards to Civilian Employees

regular duty would not merit a coin simply because it was

observed by, or performed in the presence of, a high-ranking

42. In other words, the GAO was unconcerned that awarded items had monetary or practical value, or both.

43. The GAO has held that many proposed awards were actually “personal gifts.” For example, the GAO disapproved thehgitoggaphs as mementos at a
dedication ceremony, where the purpose was to thank individuals for their contributions. Decision of the ComptrolleBGE9&886, 1979 U.S. Comp. Gen.
LEXIS 1933 (Oct. 22, 1979). It disapproved a Forest Service proposal to give key chains to environmental educatorstsy teginflaure “advice and counsel”
and to enhance the Forest Service's image. Expenditure for Key Chains for Educators Attending Forest Service Semin&s5B-08&62 Gen. 976 (May 20,
1975). Other items which were determined to be personal gifts include caps to promote esprit de corps among volunteersf, thed@mptroller General, B-
201488, 1981 U.S. Comp. Gen. LEXIS 1740 (Feb. 25, 1981); plaques designed to enhance relations between the criminahicoestigatd and community law
enforcement officials, U.S. Army Criminal Investigation Command (USACIDC) Appropriated Funds for Purchase of Marble Paperma:atinut Plagues, B-
184306, 55 Comp. Gen. 346 (Oct. 2, 1975); ice scrapers bearing a logo to discourage drinking and driving as part of@rabbeafiatand safety program, Imple-
mentation of Army Safety Program, B-223608, 1988 U.S. Comp. Gen. LEXIS 1582 (Dec. 19, 1988); and agricultural products tiheage of an agricultural
research program, Decision of the Comptroller General, B-151668, 1970 U.S. Comp. Gen. LEXIS 2349 (June 30, 1970). Wistmgashable case, the GAO
allowed the Forest Service to give out plaques to encourage state government’s continued cooperation in Forest Servicd pithgr&®asretary of Agriculture,
B-157368, 45 Comp. Gen. 54 (Oct. 27, 1965). The GAO approved payment of the voucher, only because the language ofatieraptiopted that its purpose
included “cooperation with Stateslti. Even so, the opinion advised that congressional approval should be sought for future purchases of sith items.

44. This purpose would not support the use of appropriated fi@etbecision of the Comptroller Generdl981 U.S. Comp. Gen. LEXIS 1740.
45. Of course, the commander could use his personal funds for all of the former purposes.

46. Unique means: “1. Being the only one of its kind: SOLE. 2. Being without equal or rival. 3. Informal. Unusual.e¥enaehi of exceptionally high quality
could be understood as being unequaled and/or unusuab¥ti¥'s Il New RiversiDE UNIVERSITY DicTIONARY (1984).

47. SeelRS Purchase of T-shirts for Employees Contributing Certain Amounts to the Combined Federal Campaign, B-240001, 70 Cut8pFeken8, 1991)
(Employee’s decision whether to contribute to the Combined Federal Campaign was personal and unrelated to officialsidihesGoAernment Incentive Awards
Act did not provide authority to give T-shirts to employees who contributed to the Combined Federal Campaign.).

48. An expenditure must bear a “reasonable relationship” to an appropriation. “The question is whether the expendithie falsagency’s legitimate range of
discretion, or whether its relationship to an authorized purpose or function is so attenuated as to take it beyond thaiplengentation of Army Safety Program
1988 U.S. Comp. Gen. LEXIS 1583ee alsd-eEberaL APPROPRIATIONSLAW, supranote 4, ch. 4, para. B (pertaining to the “necessary expense doctrine”).

49. This would serve as a repeated reminder to the commander that the coin must be awarded only for merit. It wolddfaldn teelevent of an audit.
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The award of a commander’s coin as a performance award
to civilian employees presents few, if any, unresolved legal The only potential issue, it would appear, is whether Army
issues. As discussed previously, the propriety of giving a coinregulations contain any additional guidan@gmy Regulation
as an award rests upon the interpretation of the applicable stat672-207 established an extensive incentive award program,
ute and implementing regulatioffsThere are numerous GAO allowing a wide range of honorary awards which are usually
cases which specifically allow the giving of a wide variety of evidenced by at least a certificate. While the regulation con-
merchandise as awards for civilian employees. Cases bothains no specific authority for the award of a commander’s coin,
prior and subsequent to the abolishment of the Federal Persorit grants MACOM commanders the authority to “establish sup-
nel Manual have upheld the award of merchandise type itemsplemental recognition devices . . . adapted to major command
for good duty performanc®. These opinions stress the Office requirements® The implementing procedural guide provides
of Personnel Management’'s (OPM) broad interpretation of thethat “[s]pecial plaques and other recognition devices may be
statute and the intentional flexibility of the OPM’s implement- established by activity commanders, consistent with MACOM
ing regulatior’® The GAO opinions have approved many items policy.”®
that various agencies have given as awards, such as restaurant
gift certificates, jackets, telephones, plaques, desk medallions, For civilian awards, there is no specific regulatory dollar
and even tickets to sporting eveftsln reviewing these limitation for recognition devices. The GAO case law raises no
awards, the GAO has relied heavily on the OPM regulations. concern about the appropriate nature of a coin of de minimis

50. The Army Deputy General Counsel (Ethics & Fiscal), Mr. Matt Reres, recently responded to a request from the adn@eggtatiteo the Secretary of the
Army for draft regulatory language to assist in curbing illegal spending for coins. The draft language will be presentedAyrseofficials. Mr. Reres has rec-
ommended as follows:

Add the following new paragraph farmy Regulation 600-8-2Military Awards, as paragraph 11-3b and number the current paragraph as
[letter] a:

“b. Officers in the rank of 0-7 and above, Command Sergeants Major, and principal officials of HQDA, may present soldiedadians

as on-the-spot awards for performance of duties above and beyond the norm. Such coins will not be presented merely, agaréttiag

or tokens of appreciation. They will be presented only to sincerely recognize extraordinary effort exerted by a solgitetingamission.”

Add to the end oAR 600-8-22paragraph 11-4:

“To avoid waste of Army resources, award items procured in bulk will not include the presenting official’s name unlessalie tfé Sec-
retary of the Army; the Chief of Staff, Army; or the Sergeant Major of the Army. Items may be procured in bulk that cooféitiats title
and/or the organization’s name. This limitation does not prohibit the specific inscribing or engraving of an award iydeidaetdid for pre-
sentation.”

Add to Army Regulation 672-20ncentive Awards, section 4-2:

“f. Officers in the rank of 0-7 and above, Command Sergeants Major, and principal officials of HQDA, may present soldrerdaiboms
as on-the-spot awards for performance of duties above and beyond the norm. Such coins will not be presented merely, agareétisg
or tokens of appreciation. They will be presented only to sincerely recognize [sic] extraordinary effort exerted byia soldjgeting a
mission. To avoid waste of Army resources, coins procured in bulk will not include the presenting official's name untfsisltiethe
Secretary of the Army; the Chief of Staff, Army; or the Sergeant Major of the Army. Coins may be procured in bulk thatheoofi#iral's
title and/or the organization’s name.”

Memorandum, Army Deputy General Counsel (Ethics & Fiscal), to the Administrative Assistant to the Secretary of the AryPsebg@tation of Coin Medal-
lions by Senior Army Officials (11 Apr. 1997).

51. The provision in the military awards regulation which would cover commanders’ coins is phrased in the passive vodemamee made.” AR 600-8-22,
supranote 29, para. 11-2b. No approval level is set out for these awards, as it is for other decorations and medals. The MA@Gdérscare free to decide
whether authority to award coins should be available at the lowest levels of command or even to noncommissioned officers.

52. The author is aware of one purchase of 1,000 custom minted coins which cost $2,750.00.

53. For the Army’s civilian employees, the applicable statute is 5 U.S.C.A. § 4503 (West $388@lsc C.F.R § 451 (1997); U.S.ePT oF ArmY, Rec. 672-20,
INCENTIVE AwARDSs (1 June 1993) [hereinafter AR 672-20]; U.&PD oF ArRMY, Pam. 672-20, kcenTive AwArDs Hanbeook (1 July 1993) [hereinafter DAAR 672-20].

54. SeeNational Security Agency—Availability of Appropriations to Purchase Food as a Nonmonetary Award Under the Government HEropidieeAwards
Act, B-271511, 1997 U.S. Comp. Gen. LEXIS 105 (Mar. 4, 1997).

55. In response to the GAO's request, the OPM advised that its regulation allowed the use of meals or food voucherslds awai@®M'’s authority to publish
regulations which implement the awards programs is found at 5 U.S.C.A. § 4506.

56. SeeNational Security Agency#997 U.S. Comp. Gen. LEXIS 105.
57. AR 672-20supranote 53.

58. Id. para 1-4d(2).
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value as an award for excellerffeCommanders who wish to  installation commander present the newly elected mayor with a

recognize civilian employees should, however, also take care tacoin on the occasion of his visit to the installation? Can the

distinguish between personal gifts and awards and should exereommander present an “award” to recognize the contributions

cise appropriate restraint concerning the number and frequencwyf a helpful unaffiliated individual or civilian agency? Can the

of coins presented. commander present a coin to a family member or volunteer
whose work has been particularly outstanding? If so, what is
the proper source of funds?

Awards to NAF Employees

The Army’s incentive awards regulation applies to both Gifts to VIPs
appropriated and nonappropriated fund employee$here-
fore, NAF employees, like their APF counterparts, are eligible  The analysis for a proposed gift or memento to a distin-
for honorary awards and “special recognition devicds.” guished visitor must begin with the general rule that gifts are a
Award eligibility under the Army regulation, however, does not personal expense. In these circumstances, an award analysis is
determine the proper funding source. Commanders should uséapplicable, because the reason for giving the coin is not to
NAFs to pay for commanders’ coins used to honor NAF reward performance. Nevertheless, some gifts or mementos are
employees®® Furthermore, commanders should award coins to legitimate when they are given as “courtesies” for “authorized
NAF employees only for acts which contribute to Morale, Wel- guests.®” The Army has both statutd®®and regulator§?
fare, and Recreation (MWR) prografifs.These employees authority to give such gifts and to pay for them with official rep-
“may be recognized individually or in groups” for superior per- resentation funds (ORFs).
formance?® Soldiers who are employed by NAF instrumental-
ities are also eligiblé Subject to regulatory limitations and to the availability of the
earmarked ORF¥,a commander could give a coin to the newly
elected local mayor. Prior to any obligation of ORFs, however,
Coins for Unaffiliated Third Parties the expenditure must be approved by both the representation
fund custodian and the certifying and approving offi¢ial.he
Can a commander’s coin be given to an individual who is gift may not exceed the specified regulatory dollar vatue.
neither a soldier nor a civilian employee? For example, can theFinally, the gift® may be given only to “authorized guests in

59. DA Pw 672-20supranote 53, para 3-6b. This authorization was contained in the prede&Bs8d2-20at para 8-13b (1 June 1982), but has since been deleted
from AR 672-20and moved t®A Pam 672-20

60. The GAO has not objected to the award of items with some intrinsic \v&dsupranote 42 and accompanying text. For example, jackets valued at $50.00
were considered appropriate. Federal Aviation Administration—Incentive Awards Program—Presentation of Jackets, B-2430%5,d8®p. Gen. LEXIS 566
(May 2, 1991). There is no similar authority to award items with more than de minimis value to soldiers.

61. AR 672-20supranote 53, para. 2-4, thl. 2-1.

62. See supraote 57 and accompanying text.

63. Some oversight and management of morale, welfare, and recreation activities is done by APF enSdeygeserallAR 215-1,supranote 17, ch. 9. The
person giving the award must use APFs when the awardee is an APF employee and NAFs when the recipient is a NAFlénpaleyee6c. Note also that the
cost of “special achievement awards” and suggestion awards (where the suggestion benefits the NAF instrumentality) sthénalchidéAdzs. U.S. BF T oF ARMY,

ReG. 215-3, MNAPPROPRIATEDFUNDS AND RELATED AcTIVITIES PERSONNEL PoLiciES AND PRocEDURES para 9-7 (10 Sept. 1009) [hereinafter AR 215-3]. The regulation
is silent as to the funding source for honorary awards, which seem to be included as a separate category of awardspiamy favdrds to NAF employeetd.

para. 9-3. This issue is cleared up, however, by referenfd® 215-1 See supraote 61 and accompanying text.

64. The general rules on the use of NAFs dictate that NAFs be used for MWR functions. AR@dBiote 17, para. 4-6. If a NAF employee performed some
act or service which was beneficial to the official APF mission, the analysis should proceed as if the individual weréiaeditiaffl party.

65. AR 215-3supranote 63, para. 9-4a.

66. Id. para. 9-2a.

67. AR 37-47supranote 6, para. 2-1a.

68. 10 U.S.C.A. § 127 (West Supp. 1997).

69. AR 37-47supranote 6, para. 2-9a(15ee alsdJ.S. DeP 1 oF Derensg DIR. 7250.13, @riciaL ReprRESENTATIONFUNDS (Mar. 3, 1995).

70. These funds are appropriated by Congress as “Emergency and Extraordinary Expense Funds.” They are an earmark@pe@tion ahd Maintenance

funds. The typical statutory language states a dollar amount which the Army may not Sexedpranote 11. Exceeding this limitation would violate the Antide-
ficiency Act. 31 U.S.C.A. § 1341(a)(1)(A) (West 1997).
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connection with official courtesies® Authorized guests In contrast, NAFs may be used for the purchase of “memen-
include certain foreign citizens, national and local governmenttos of nominal value . . . for presentation to distinguished mili-
officials, national or regional “dignitaries,” and similar offi- tary andother visitors” for recognition of their contributions to
cials’™ The regulation prohibits the bulk procurement of items NAF instrumentality program®. Commanders should not use
bearing the presenter’s naffieThere is no corresponding pro- NAFs to acknowledge those whose contributed to APF mis-
vision in NAF regulations which would allow the giving of a sions®

gift solely because of an individual visitor’s status.

Recognition of Volunteers
Recognition of the Contributions of Others
In these days of shrinking budgets, commanders greatly

Commanders should not give coins purchased with APFs toappreciate the efforts of volunteers. Absent statutory authority,
unaffiliated individuals or nonfederal government agencies to however, commanders should not use coins purchased with
create goodwill or to encourage or to reward cooperation with APFs to recognize the efforts of volunte&¥3he GAO has
the military. While such goals are worthy, the GAO has deter- regarded items given to promote retention in volunteer pro-
mined that the distribution of such items, although potentially grams as personal gifts. Contributions by, and achievements
“desirable,” is not a necessary agency expéhsalthough of, volunteers who provide support to Army Community Ser-
Army regulations authorize commanders to recognize unaffili- vice, family support groups, and mayoral programs may be rec-
ated individuals with “public service awards,” these awards areognized with NAF-funded “mementos” and other “non-
limited to those specific medals and certificates authorized bymonetary awards?*
regulation’” There is no provision for other award devices.

71. Approval procedures are set oufR 37-47 chapter 3. Legal review is also required. AR 37sdipranote 6, para. 3-1f(2).

72. The limitation is set out iIDOD Directive 7250.13 It is currently $225.001d. para. 2-9b.

73. Items which may be presented as gifts also include mementos or tikgraza. 2-9a. Certain categories of gifts are prohibigek id para. 2-10.
74. 1d. para. 2-9a.

75. 1d. para. 2-3. Some senior DOD officials may fall within this definition.

76. 1d. para. 2-9b.

77. But seenfra note 80 and accompanying text. Mementos may be given to those who have made contributions to MWR programs.

78. U.S. Army Criminal Investigation Command (USACIDC) Appropriated Funds for Purchase of Marble Paperweights and Wadsyu8R184806, 55 Comp.
Gen. 346 (Oct. 1, 1975).

79. U.S. P T0oFARMY, REG. 360-61, ©MMUNITY RELATIONS, para. 3-8 (15 Jan. 1987) (discussing public service awards without mention of honorary medals, trophies,
or other awards beyond those detailedm672-20; U.S. D=P 1 oF Derensg Pus. 1400.25-M, @/iLiaN PERsonNELMANUAL, subch. 451, para. O (Dec. 1996) (discuss-

ing public service awards, but containing no provision for local awards in addition to the honorary awards set out in Bpgfethdixpublication); AR 672-20,
supranote 53. None of these sources contains any provision equivalent to the supplemental recognition devices describesldod soldian employees.

80. AR 215-1supranote 17, para. 4-6b.
81. See generallid. paras. 4-6, 4-7. These regulatory provisions indicate that NAFs should be used for MWR related functions.

82. Decision of the Comptroller General, B-201488, 1981 U.S. Comp. Gen. LEXIS 1740 (Feb. 25sd49&i13pStudent Volunteers—Traveling and Living
Expenses, B-201528, 60 Comp. Gen. 456 (May 11, 1981).

83. Some statutes which authorize the acceptance of voluntary services also allow for the payment of certain incidezgalFepexsmple, one statutory provi-
sion allows the DOD to accept the services of the Red Cross. 10 U.S.C.A. § 2602 (West 1997). It also states that thre guaefomesh transportation, meals,
quarters, office space, etc. to the volunte&s.Another provision authorizes the DOD to accept numerous voluntary semdc84.588. It also allows the payment
of “incidental expenses incurred by the person in providing” the services and gives the Secretary the authority to de&thmirthesk will be paid with APFs or
NAFs. Id. § 1588(e). Awards or mementos, however, would not be incurred expenses. They might, however, be justified as an espanséneecruiting
volunteers. The Secretary is also authorized by statute to recruit and to train voludté&i688(c). The author can find no case in which the “necessity” of giving
awards or mementos as a recruiting expense under this statute has been addressed by the GAO. The issue of the sigjuimyagubbhmteers incidental
expenses has been raised, but the GAO left the issue undecided. Decision of the Comptroller General, B-201488, 1981GkS. OXiH.1740 (Feb. 25, 1981).
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Conclusion ers, finding the rules too unwieldy and recognizing that these
items are inexpensive, will choose a private funding alternative.
Commanders’ coins are inexpensive yet powerful manage-For those who do not, the simplest method would be to ensure
ment tools. They can be purchased with government fundsthat each coin bears a distinctive motto which makes its pur-
given as awards, and, under limited circumstances, as gifts tgpose self-evident. A coin “for excellence” would be funded
hosted guests of the unit. It is important, however, that theirwith APFs and given to soldiers or civilian employees. A coin
purchase comply with funding rules and limitations. Com- purchased with ORFs might identify its bearer as a “friend” of
manders must understand the limitations on giving govern-the unit, and coins for NAF employees could include a morale,
ment-funded coins—no personal gifts, no tokens of welfare, and recreation motto.
appreciation, no recognition of the contribution of unaffiliated
parties, and no recognition of volunteers unless specifically Understanding the rules of the game in this area is vital for
provided for by regulation. Additionally, commanders need a practitioners. Helping individual commanders to seek the nec-
method of tracking each coin’s funding source. Coins that areessary approval and to determine appropriate parameters for the
purchased with ORFs, for example, may only be given to use of commanders’ coins will keep commanders out of trou-
hosted guests. They cannot be given to soldiers or civilianble. The lawyer’s assistance in this area should also help to
employees. ensure that the giving of coins remains reasonable, escapes crit-
The unfettered purchase and distribution of these coins isicism, and survives close scrutiny, if necessary.
certainly not worth jeopardizing a commander’s career or rep-
utation. So, what is a commander to do? How can he keep
track of each coin’s funding source? Perhaps some command-

84. AR 215-1supranote 17, para. 4-6j(9)See also idpara. 4-6a(3) (allowing the use of NAFs for “[a]Jwards honoring volunteers and gratuitous service personnel
at volunteer recognition ceremonies”). But compare this to the restrictions on using APFs for volunteer eSpersgsU.S. kP T oF ARMY, ReG. 608-10, @GiLb
DeveLoPMENT SERVICES, para. 3-15d (12 Feb. 1990) (stating that Child Development Services volunteers are not entitled to incidental expebse's)pkl/ARmy,

Rec. 608-1, A&Rmy CommuNiTY SeErviCE ProgrAM, para. 1-19a(9) (30 Oct. 1990) (prohibiting the use of APFs for Army Community Service volunteer awards other
than certificates of recognition).
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Reengineering Household Goods Shipments: Personnel Claims Implications

Lieutenant Colonel R. Peter Masterton
Deputy Chief, Personnel Claims and Recovery Division
United States Army Claims Service

Introduction not begun yet, itis much too early to predict what, if any, reduc-
tion in personnel claims workload will result. In addition, nei-
The military is currently developing two programs to revise ther program will be implemented on a broad scale any time
or to “reengineer” the way the military ships household goods. soon?
One of those programs, which is being developed by the Office
of the Deputy Chief of Staff for Logistics (DCSLOG), will only Because of the potential claims impact of the DCSLOG and
apply to Army personnel. Under this program, a single contrac-MTMC programs, it is important for field claims personnel to
tor will provide a relocation package, including the shipment of be familiar with both programs. At a minimum, field claims
household goods and the settlement of claims. Hunter Armypersonnel need to know the claims aspects of the programs in
Airfield in Georgia will test this program. The Military Traffic  order to properly process claims from service members whose
Management Command (MTMC) is developing the second moves are affected by the pilot programs.
program, which will apply to the household goods shipments of
all the services. Under this program a number of contractors
will handle most aspects of household goods shipments, from The DCSLOG Program
pre-move counseling to the settlement of claims. The contrac-
tors, however, will not provide the comprehensive relocation  The DCSLOG program is a quality of life initiative. It is
package involved in the DCSLOG program. The MTMC will intended to improve quality of life by improving customer sat-
test its program on household goods shipments coming fromisfaction in household goods shipments. Another goal of the
North Carolina, South Carolina, and Florida. program is to realize transportation efficiendddowever, the
program is designed to obtain the best value move, rather than
This article explains both programs and describes theirto simply award a contract to the lowest bidder.
impact on claims operations. Since these programs are still
being developed, the information in this article may change. In  The DCSLOG program requires the contractor to provide
addition, the opinions and conclusions expressed in this articlecustomerd with a total relocation package. This package
are not the official views of the DCSLOG, the MTMC, or the includes counseling customers on their entittements and pro-
Army; rather, they are the author’s own interpretations of the viding them with relocation services, to include home-finding
public information on both programs. and home-selling services. The package also requires the con-
tractor to select and to monitor the performance of the carrier
If either the DCSLOG or the MTMC program is adopted for who moves the customer’s household gdods.addition, the
all Army or Department of Defense moves, it will have a pro- package requires the contractor to handle claims for loss of, and
found impact on claims. Since the programs encourage thedamage to, household goous.
direct settlement of claims with the contractor, the broad-based
adoption of either one may reduce the number of personnel The contractor will be paid based upon performance. The
required to process transportation-related personnel claimscontractor will bill the government for the household goods
However, since the DCSLOG and MTMC pilot programs have shipment based on a percentage of the commercial tariff rate.

1. The conference report to the 1997 Appropriations Act directed that the MTMC program not be expanded in Fiscal Ye2998®@ywnd the current pilot.

2. Defense Supply Servicdémendment of Solicitation/Modification of Contra®iC3 (Transportation Services Project Statement of Work), paras. A.1, A.2 (14 July
1996) [hereinafter DCSLOG Work Statement]. This amendment incorporated all previous amendments and constituted therfpletncegaest for proposals.

A copy of the DCSLOG Work Statement may be obtained from the Office of the Deputy Chief of Staff for Logistics (DCSLOG)nATeartsportation Policy
Division, Washington, D.C. 20310-0500. The claims provisions of the DCSLOG Work Statement are reproduced at appendiarfict.this

3. This article will use the term “customers” to refer to service members, civilian employees of the military, and otherewntitted to the shipment of household
goods at military expense.

4. DCSLOG Work Statemergupranote 2, para. E (pertaining to statement of work tasks).
5. Id. para. F (pertaining to liability).

6. Id. para. | (pertaining to pricing). Interstate pricing will be based on the HGB Tariff 400L. Intrastate pricing within Gébbgi@ased on the Georgia Mover’s
Tariff GPSC-MF No. 18. International pricing will be based on a negotiated rate. The rates and charges in effect on & Mkypa38ed.Id.
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The contractor will receive a management fee as its compensaages in the shipment. This form will be similar to the DD Form
tion for managing the movement. Based on the contractor’s1840/1840R, Joint Statement of Loss or Damage at Delivery/
performance, the military will adjust this fee up or down by Notice of Loss or Damage, except that the claims notice will be
either awarding the contractor an additional incentive fee orsent directly to the contractor, not to a military claims office.
reducing the fee by offset action. Performance will be mea- The customer will have ninety days to notify the contractor of
sured, in part, by customer satisfaction, which will be deter- loss or damagé? not seventy day%s. Although the contract
mined through a customer survey. The contract requires thecurrently does not specify whether the notice must be post-
contractor to conduct the survéy. marked or received by the contractor within ninety days, the
DSCLOG is working on a modification to the contract to clarify
The DCSLOG program began with a pilot program at that the notice will be considered to be timely as long as it is
Hunter Army Airfield in Georgi&. The final solicitation for postmarked within ninety days of delivéfyAs is the case with
this pilot program was issued on 14 July 1986d the contract  other military moves, the contractor will not be liable for loss
was awarded to HFS Mobility Services (HFS) on 31 Januaryor damage unless the customer provides notice of loss or dam-
1997. HFS submitted a bid of $22.5 million to handle all of the age in a timely mannét.
household goods moves out of Hunter Army Airfield for three
years1® The General Accounting Office received two protests  For extenuating circumstances, such as special training, hos-
shortly after the award was made, but the protests were resolvegitalization, or medical disability, there are exceptions to the
in favor of the government on 19 May 1997. HFS began per-ninety-day time limit® and the time period may be extended
formance of the contract on 1 July 1997. for the length of the extenuating circumstances. These excep-
tions are similar to the exceptions to the seventy-day time limit
for submitting the DD Form 1840R on ordinary military
Notice to the Contractor moves!’ If the contractor does not believe a circumstance is
sufficiently extenuating, it shall submit the case to a contracting
One of the main elements of the DCSLOG program is the officer’s representative—a person designated in writing by the
requirement that the contractor settle claims directly with the contracting office#?
customer. The contractor will provide the customer with a
“claims notice form” on which the customer can annotate dam-

7. 1d.para. J (pertaining to pay for performance). The customer satisfaction levels will be based on a survey question: fidtbareatisl with your relocation
moving experience?” Customers will choose one of five answers: excellent/very satisfied, very good/satisfied, goodisiatierosalissatisfied, fair/'somewhat
dissatisfied, and poor/very dissatisfied. Based on these answers, the contractor can receive up to ten percent of the préceageaiteuring the previous month
or be offset up to ten percent of this price. In addition, incentive fees and offsets of up to twenty-five percent veitl ba tasnumber of direct deliveries made
(i.e. deliveries without any storage-in-transit). For the purpose of awarding incentive fees, only shipments that aferaigitaiedelivery (i.e., shipments where
the member is prepared to accept immediate delivery) will be considiered.

8. Id. para. A.1. In 1995, Hunter Army Airfield moved 1902 household goods shipments, representing approximately 950 relocaterg.d¢dst
9. Id.

10. PHH Wins Army TesGov'T Trarric NEws, Feb. 28, 1997, at 2. Copies of this publication are available from the American Movers Conference, 1611 Duke Street,
Alexandria, Virginia, 22314-3482, telephone (703) 683-7527. The company known as PHH Relocation Services recently ctzanged HES Mobility Services.

The HFS bid equaled approximately $7.5 million per year for the approximately 1000 household goods moves per year coringeuAohy Airfield, an aver-

age of over $7,000 per movéd. American Movers Conference statistics indicate that the average domestic military shipment costs $2,641, includimg storage i
transit and other accessorials. According to the MTMC, the average international shipment costs $2d.03.

11. Telephone Interview with Lisa Roberts, Office of the Deputy Chief of Staff for Logistics, Transportation Policy Diulid® (997) [hereinafter Roberts].
See also PHH’s Army TegBov' T Trarric News, June 23, 1997, at 1.

12. DCSLOG Work Statemersypranote 2, para. F.4 (pertaining to claim notice).

13. Id. Customers are given 70 days to submit the DD Form 1840R to a military claims office. The military claims office ha®aaldd@itiays to dispatch the

form to the carrier, which means that the form must be dispatched to the carrier no later than 75 days after deliveititadelntistry Memorandum of Under-
standing on Loss and Damage Rules, para. |.A (1 Jan. I8p#ijted inArmy Law., Mar. 1992, at 45 [hereinafter Joint Military-Industry MOU]. An older version

of the MOU is reproduced iDepartment of the Army Pamphlet 27-162S. OkF' T oF ARMY, Pam. 27-162, [EcAL Services, CLaivs, app. E (15 Dec. 1989) [hereinafter

DA Pam 27-162].

14. Telephone Interview with Lisa Roberts, Office of the Deputy Chief of Staff for Logistics, Transportation Policy Diigiatl( 1997).

15. DCSLOG Work Statemergupranote 2, para. F.4. For ordinary military moves, failure to submit a timely 1840R will result in a presumption that the loss o
damage did not occur while the goods were in the possession of the caeddnint Military-Industry MOU supranote 13, para. |.Bsee alsdDA Pam 27-162,
supranote 13, para. 2-55b.

16. DCSLOG Work Statemersupranote 2, para. F.4.
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Filing a Claim with the Contractor Personnel Claims Act, the only exception to the two-year limi-
tation for filing a claim is war or armed confl#t. Under the
In the DCSLOG program, the customer will have nine DCSLOG program, the length of the extension of the nine-
months to file a claim with the contractérThe contractor will month period shall be the length of the exceptional circum-
provide the customer with a claims form for this purpfise. stance. The contracting officer’s representative shall decide
This nine-month deadline is much shorter than the two-yearwhether the circumstances warrant an extension of the nine-
deadline for filing a claim with the military under the Personnel month period?’
Claims Act?* However, regardless of whether or not the cus-
tomer meets this nine-month deadline, she will retain the right Under the DCSLOG program, the contractor will have thirty
to file a claim with the military under the Personnel Claims Act days to settle a customer’s claitn.The contractor’s liability
within two years? under the contract is full replacement value: the contractor
must either repair the item by putting it back in the same condi-
A customer’s claim with the contractor will be timely if itis tion it was in prior to the move, pay the customer the cost of
postmarked within nine months of the date of deliféryhis repairs, replace the item with a new item, or compensate the
“postmark rule” is not the same as the rule for determining claimant for a new iterff. Under the Personnel Claims Act, the
whether military claims are timely. Under the Personnel contractor is only liable for the depreciated value of a lost or
Claims Act, a claim is considered to be timely only if it is destroyed iten¥ The contractor’s total liability under the
received at a military installation within two years of deliviry. DCSLOG program is $6 times the net weight of the shipment,
up to a maximum of $75,009.
The contractor will grant exceptions to the nine-month
claim-filing period for extenuating circumstances, such as spe-
cific training, hospitalization, or medical disabilfyUnder the Filing a Claim with the Military

17. The 70-day period for submitting the DD Form 1840R may be extended if the claimant is hospitalized or absent oatyffacial significant period of time

that either overlaps the end of the notice period or exceeds 45%kgkint Military-Industry MOU supranote 13, para. |.B; DAA 27-162 supranote 13, para.
2-55b(2).

18. DCSLOG Work Statemergupranote 2, para. F.4; Robersgjpranote 11. Since the claimant can file a claim with the military if she is not satisfied with the
contractor’s settlement of a claim, the local military claims office will have the ability to review whether the circumstaieoenuating in any event. DCSLOG
Work Statementsupranote 2, para. F.11.

Currently, the contracting officer’s representative is Janice DeLoach of the Transportation Office at Fort Stewart, Geelgdree number is (912) 767-4221
(DSN 870-4221).

19. DCSLOG Work Statemergupranote 2, para. F.6.

20. Id. para. F.5.

21. 31 U.S.C. § 3721 (1994).

22. DCSLOG Work Statemersypranote 2, para. F.11.

23. Id. para. F.6.

24. U.S. P T oF ARMY, REG. 27-20, lEGAL SERVICES, CLAivs, para. 11-7a (1 Aug. 1995) [hereinafter AR 27-20].

25. DCSLOG Work Statemergupranote 2, para. F.6.1. These reasons for extending the nine-month time period for filing a claim are identical to therreasons f
extending the 90-day period for notifying the contractor of loss and damage, except the term “special training” has kebwitbtlae term “specific training.”

Id. This difference appears to be a typographical error.

26. AR 27-20supranote 24, para. 11-7b.

27. DCSLOG Work Statemerstypranote 2, para. F.6.1; Roberssipranote 11. Since the claimant can file a claim with the military if the contractor denies his or
her claim, the local military claims office will have an opportunity later in the process to determine whether the circuvastartenuating. DCSLOG Work State-
ment,supranote 2, para. F.11.

28. DCSLOG Work Statemerstypranote 2, para. F.9.

29. Id. para. F.2.

30. Joint Military-Industry Depreciation Guideproduced inDA Pam 27-162,supranote 13, app. G-2.

31. The statement of work requires liability of at least $5.00 times the net weight of the shipment. DCSLOG Work Stafgaeote 2, para. F.2.1. However,
HFS’ bid set the liability at the higher level of $6.00 times the net weight of the shipment. Ralmasote 11.
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forty-five days from the dispatch of notice of loss or damage,
The DCSLOG program also allows the customer to file a whichever is late#” Arguably, these limits should also be
claim with the military2 As mentioned above, the customer applicable to the contractor under the DCSLOG program. Ata
retains the statutory right to file a claim with a military claims minimum, the contractor’s exercise of its inspection rights must
office under the Personnel Claims Act within two years of be reasonable; the contractor should not be able to inspect long
delivery® The customer can either file a claim with the mili- after a claim is settled, by either the contractor or a military
tary without filing with the contractor or file a claim with the claims office.
military after filing a claim with the contractor.
The DCSLOG program also gives the contractor salvage
If the customer files with the military first, without filing  rights. All damaged items which the contractor has replaced or
with the contractor, the claims office will treat the claim like for which the contractor has paid full current market value will
any other personnel claim. The military claims office will pay become the property of the contractor. Again, there is no time
the customer the depreciated value and should deduct for lostimit on this right®® In ordinary military moves, a carrier must
potential recovery if the customer did not file a notice of claim exercise its salvage rights within thirty days of receipt of a
with the contractor within ninety days. The claims office will demand for payment from a military claims office or the end of
pursue recovery against the contractor by asserting a demands inspection period, whichever is laterArguably, this limi-
for the depreciated valifé. tation could be imposed on the contractor under the DCSLOG
program. Ata minimum, the contractor should exercise its sal-
If the customer initially files with the contractor, but is not vage rights within a reasonable period of time after the claim is
satisfied with the resolution of the claim, he may also file with settled.
the military. The military claims office will pay the claimant
the depreciated value, but it will assert a demand against the

contractor for the full replacement value. If the military claims Reporting
office recovers anything in excess of what it paid the customer,
the claims office will return the excess to the custothdfor The U.S. Army Claim Service has requested that Army field

example, if the contractor refuses to pay a claim for a lost chairclaims offices report claims which are affected by the DCSLOG
which has a depreciated value of $100 and a replacement valuBrogram on the new personnel claims field database. Field
of $150, the claims office should pay the customer the depreci-office personnel should add the notation “HAA” (for Hunter
ated value for the chair, $100, and then assert a demand againsirmy Airfield) in the “special code” field in the databa8e.
the contractor for a new chair in the amount of $150. Assuming
the claims office is able to collect this amount, it would pay the
customer the difference of $50.

Inspection and Salvage Rights The MTMC Program

As with the current system, the contractor in the DCSLOG  The MTMC program is similar to the DCSLOG progré&m.
program has the right to inspect the damaged items claimed bylhe objectives of the MTMC program are to improve the qual-
the customer. Unfortunately, there is no time limit on this ity of household goods shipments and to ensure that the Army
right.3¢ For other military moves, the carrier is required to exer- is getting the best value for its money. It is designed to improve
cise its inspection rights within seventy-five days of delivery or the number of on-time pickups and deliveries, to improve cus-

32. DCSLOG Work Statemersypranote 2, para. F.11.

33. 31 U.S.C. § 3721 (1994).

34. DCSLOG Work Statemerstypranote 2, para. F.4.1.

35. Id. para. F.11

36. Id. para. F.8.

37. Joint Military-Industry MOUsupranote 13, para. |.C; DAA® 27-162 supranote 13, para. 2-55a(6).

38. DCSLOG Work Statemersypranote 2, para. F.12.

39. Joint Military-Industry Memorandum of Understanding on Salvage, para. 3-g&giduced irDA Pam 27-162supranote 13, app. E.

40. A message to this effect was published on the Claims Forum of the Legal Automation Army-Wide System electronic éndlstistem on 11 July 1997. The
new personnel claims field database is scheduled to be fielded this year.

41. The DCSLOG program was patterned after the MTMC program.
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tomer satisfaction, to reduce loss and damage in shipments, and

to adopt business processes to ensure world-class customer ser- Fort Jackson

vice. The program is also designed to simplify the process by
reducing the administrative workload, to maintain the capacity
to meet the Department of Defense’s needs for moves, and to
provide opportunities for small businesses.

A firm to which a contract is awarded under the MTMC pro-
gram will handle most aspects of the household goods ship-
ment, to include counseling, packing, loading, linehaul, ocean
and air service, customs clearance, storage-in-transit, delivery,
and destination servicés.In addition, the contract will require
the contractor to settle claims directly with the custothdihe

Marine Corps Air Station, Beaufort
Fleet and Industrial Supply Center, Charleston
Shaw Air Force Base

Florida

Fleet and Industrial Supply Center, Jacksonville
Naval Air Station, Pensacola

Eglin Air Force Base

7th Coast Guard District, Miami

Patrick Air Force Base

contract will be a fixed price, indefinite delivery, indefinite
quantity contract. The contract’s duration will be one year, with
two one-year options. The contractor will receive a guarantee
of a certain minimum number of moves and can be awarded
additional moves based on several factors, including customer On 12 December 1996, the MTMC issued a draft solicitation
satisfactiorf® Customer satisfaction will be determined through for its progrant® The MTMC issued the final solicitation on 14
a customer survey, which will be conducted by an independentMarch 19975° From 10 June to 13 June 1997, the General
auditor?® Accounting Office received seven prote%tsThe General
The MTMC program, like the DCSLOG program, will begin  Accounting Office will likely resolve these protests in the fall
with a pilot program. The pilot program will cover fifty percent of 1997. The MTMC plans to implement the contract in the fall
of outgoing shipments from North Carolina, South Carolina, of 1998%
and Floridet” The pilot program will cover the following mil-
itary installations'®

Naval Training Center, Orlando
Naval Air Station, Key West
MacDill Air Force Base

Notice to the Contractor
North Carolina The claims aspects of the MTMC program are very similar
to those of the DCSLOG program. Under the MTMC program,
the contractor will be encouraged to settle claims directly with
the customer. The contractor will provide the customer with
two copies of a “loss and damage notice form” to annotate dam-
ages in the shipment, and the customer will have ninety days to
notify the contractor of loss or damage. If the customer does
not report loss or damage within ninety days, the loss or damage

Fort Bragg

Marine Corps Air Station, Cherry Point
Marine Corps Base, Camp Lejeune
Seymour-Johnson Air Force Base

South Carolina

42. Message, 1212597 Apr 97, Commander, Military Traffic Management Command (MTMC), MTOP-QR, subject: DOD Reengineeraid®Rgrerty (RPP)
Initiative (12 Apr. 97) [hereinafter MTMC Message].

43. Headquarters, Military Traffic Management Commétekngineering the DOD Personal Property Program, Performance Work Stateaventl (7 Mar. 1997)
[hereinafter MTMC Work Statement] (pertaining to scope of work). This statement of work may be found on the MTMC homehpagertihwide web at HTTP:/
IMTMC.ARMY.MIL. The claims provisions of the MTMC Work Statement are reproduced at appendix B of this article.

44. |d. para. 7 (pertaining to liability and loss/damage issues).
45. Id. para. 12 (pertaining to committed daily capacity and traffic award).
46. See idattachment 3 (Performance Requirements Summary).
47. Id. para. 1.1.
48. Id. attachment 1 (Origin States and Personal Property Shipping Office Areas of Responsibility).

49. Ann WilsonMTMC Draft Solicitation Available on Internes:24 THe Moving WorLD 1 (Dec. 31, 1996). A copy of this publication is available from the Amer-
ican Movers Conference, 1611 Duke Street, Alexandria, Virginia 22314-3482, telephone (703) 683-7410.

50. MTMC Messagesupranote 42.

51. Telephone Interview with Ramone Morales, Office of the Staff Judge Advocate, Military Traffic Management Command¥98[) IBereinafter Morales].

52. Scott MichaelMTMC Deadline Passes; Time for Alphabet Sdip2 THe Moving WorLb 1 (June 30, 1997); Moralespranote 51.
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will be presumed not to have occurred during shipping, and thetractor encounters difficulty in arranging an inspection, it may
contractor will not be liable for the loss or damage. The time- contact a local claims office for assistance. If a customer
liness of the customer’s notice document will be measured byrefuses to permit the contractor to inspect, the contractor shall
the postmark or facsimile date of the document. have an equal number of days (forty-five days in the United
States and sixty days overseas), measured from the day the cus-
As is the case under the DCSLOG program, there are exceptomer refused to cooperate, to complete the inspection. The
tions to the ninety-day time limit for good cause, such as offi- contractor will not deny a claim because of its inability to
cially recognized absence or hospitalization. The local military inspect a hazardous item, such as broken glass or a moldy mat-
claims office will decide whether the customer’s excuse consti- tress, or an essential item which is not in operating condition,
tutes good caus€. such as a refrigerator, a washer, a dryer, or a television, which
requires immediate repafr.

Filing a Claim with the Contractor Under the MTMC program, the contractor will also have sal-
vage rights similar to those a carrier currently has for military
As with the DCSLOG program, the customer will have nine moves® The contractor will be entitled to take possession of
months to file a claim with the contractor under the MTMC pro- items located in the United States for which it has paid full
gram. The postmark or facsimile date of the claim will deter- replacement cost or which it replaced with an identical item or
mine whether a claim with a contractor is filed timely. The an item of like kind and quality. Overseas, the contractor shall
nine-month period will end on the day of the month after the have the same salvage rights under the contract, but the contrac-
numerical day of delivery, nine months later. For example, if tor’s rights to take possession of the item will be governed by
the day of delivery was 1 January, a claim postmarked on orthe laws of the foreign count?§.
before 2 October would be filed timéety. If, at the time of delivery, the contractor does not advise the
customer in writing concerning the salvage provisions, the con-
Good cause, such as officially recognized absence or hospitractor waives its salvage rights. The contractor must give the
talization, for all or a portion of the notice period will justify customer notice of its intent to exercise salvage rights within
extensions of the nine-month period. Officially recognized ten months of delivery or at the time the claim is settled with the
absences include, but are not limited to, extended temporarycontractor, whichever is earlier. The contractor will then have
duty or deployment. Once again, the local military claims thirty days to exercise salvage rights. This period can be
office will determine whether the customer’s excuse is suffi- extended by an agreement between the contractor, the cus-
cient to constitute good cause. The contractor will have sixtytomer, and the claims officé.
days to settle the claim, rather than only thirty, as under the
DCSLOG prograni® The contractor will not exercise its salvage rights when the
replacement value of salvageable items in a shipment totals less
that $100.00 and the replacement value of each item is less than
Inspection and Salvage Rights $50.00. The contractor also will not exercise its salvage rights
when the item involved is hazardous, such as a broken mirror,
The contractor will have inspection rights under the MTMC spoiled food, broken glass, or a moldy mattréss.
contract. The inspection rights will be similar to, but not iden-
tical with, those of a carrier for ordinary military movésThe If the customer refuses to cooperate with the contractor in its
MTMC program provides that a contractor will have forty-five exercise of salvage, the contractor will refer the matter to the
days to inspect damaged household goods in the United Statedaims office. If a contractor is unable to exercise its salvage
and sixty days to inspect damaged goods overseas. If the corrights because a customer disposed of an item, the contractor’s

53. MTMC Work Statemensupranote 43, para. 7.2 (pertaining to loss and damage notification).
54. |1d. para. 7.4 (pertaining to loss or damage claims filed with the contractor).

55. Id.

56. See supraote 37 and accompanying text.

57. MTMC Work Statemensupranote 43, para. 7.3 (pertaining to inspection of damaged property).
58. See supraote 39 and accompanying text.

59. MTMC Work Statemensupranote 43, para. 7.5 (pertaining to salvage rights).

60. Id. attachment 6 (Salvage Procedures).

61. Id.
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liability shall be reduced by twenty-five percent of the item’s years of delivery. If the customer files with the military within
replacement valu@. nine months, and has not filed with the contractor, the claims
office will forward the claim to the contractor for adjudica-
tion.®s Under the DCSLOG program, the claims office will not
The Contrator’s Liability forward such claims, and the customer is limited to payment for
the depreciated value of the lost or damaged it&mis. the
The program limits to $250 the contractor’s liability for high  MTMC program, a claim that is filed with the military outside
value items, unless the customer lists the items on a special higthe nine-month time period will be treated like any other claim:
value inventory. The contractor will provide the customer this the claims office will pay the customer the depreciated value,
special inventory during the movement counseling. A high and the claims office will pursue recovery against the contrac-
value item is any item whose value exceeds $250 per poundior for the depreciated val§é.This is identical to the way such
based on its actual weight, and all items are presumed to weigtelaims will be handled under the DCSLOG progrdm.
at least one pourfd. For example, a $200 china plate weighing
one ounce would not be considered a high value item. It would Under the MTMC program, a customer can file a claim with
be presumed to weigh one pound; thus, its value would notthe military if he is not satisfied with the contractor’s resolution
exceed $250 per pound. A $500 clock weighing one poundof the claim. The military claims office will pay the customer
would be considered a high value item; if it was not listed on only the depreciated value, but it will assert a demand against
the high value inventory, the contractor’s liability for the item the contractor for the full replacement value. Upon recovery
would be limited to $250. from the contractor, the claims office will pay the customer the
difference between what it collects (full replacement value) and
Aside from the rules for high value items, the program what it originally paid the customer (depreciated vaffieJhis
makes the contractor liable for the full replacement cost of amethod is identical to the way such claims will be handled
lost or damaged item. The contractor must either repair theunder the DCSLOG prograrf.
item, reimburse the customer for the cost of repair, replace it
with an identical new item (or, if not available, a new item of
like kind and quality), or compensate the claimant for a new Conclusion
item. The customer will make the initial decision whether an
item can be adequately repaired. If there is a disagreement The DCSLOG and MTMC programs are designed to pro-
between the customer and contractor, the contractor can limitvide service members with better quality moves and to get
its payment to the repair costs when adjudicating the cus-industry to take over many of the administrative aspects of mil-
tomer’s claim. The customer can then file a claim with the mil- itary moves, including the settlement of claims. The adoption
itary claims office. The claims office will review the of either program on a broad scale will have a profound impact
contractor’s decision and may seek recovery from the contrac-on the operations of field claims offices. Even the pilot pro-
tor for full replacement value. The contractor’s total liability grams will have a significant impact, because claims personnel
will be $3.50 times the net weight of the shipment up to a max-must learn how to process personnel claims under the two new
imum of $63,000* programs.
During the pilot programs, field claims personnel should
watch for shipments coming from Hunter Army Airfield in
Filing a Claim with the Military Georgia and from installations in North Carolina, South Caro-
lina, and Florida. Field claims personnel should be familiar
Under the MTMC program, as under the DCSLOG program, with the new ninety-day deadline for notifying contractors of
the customer can also file a claim with the military within two loss and damage and the new nine-month deadline for filing

62. Id.

63. Id. para. 7.1.2.

64. Id. para. 7.1 (pertaining to liability).

65. Id. para. 7.6 (pertaining to loss or damage claims filed with the government).
66. See supraote 34 and accompanying text.

67. MTMC Work Statemensupranote 43para. 7.6.

68. See supraote 34 and accompanying text.

69. MTMC Work Statemensupranote 43para. 7.6

70. See supraote 35 and accompanying text.
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claims. During standard claims briefings, claims personnel future changes. Claims personnel should look for updates on
should identify service members whose shipments may bethe programs in future editions ©he Army Lawyeand on the
affected by the two new programs and brief those people sepaelaims forum of the Legal Automation Army-Wide System
rately on the new notice and filing deadliriésField claims electronic bulletin board system.

personnel should be ready to give these potential claimants spe-

cial assistance, since they may be confused by the new rules.

Since both the DCSLOG program and the MTMC program
are still being modified, field claims personnel must be alert to

71. Mentioning the new 90-day notice deadline to everyone during a general claims briefing is likely to cause confusjogivdtsarvice members whose ship-
ments are not affected by the new programs the mistaken impression that the existing 70-day deadline for submitting th&82DRFba® been changed, and may
lead them to turn in their forms late.
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APPENDIX A
DCSLOG WORK STATEMENT—CLAIMS PROVISIONS
14 July 1996
F. Liability.
F.I. The Contractor shall be insured to provide members full replacement value protection for damaged and/or lost hadsehold go

F.2. The Contractor shall provide full replacement value protection to the member for all household goods shipmentgadtoe Cont
shall guarantee either replacement of articles lost or damaged while in the Contractor’s custody (in custody of thecrerider &l

in the Contractor’s custody), reimbursement for full replacement cost (as determined by current market value), or fepaist or t

of repairs to damaged item(s) to the extent necessary to restore the item(s) to the same condition as when receiveddntdhe Cont
from the member. Actual replacement articles, if any, shall consist of articles of like kind and quality without dedudéprefor
ciation.

F.2.1. The Contractor shall provide Full Replacement Value Protection based on a minimum declared value of $5.00 times the ne
weight of the shipment, limited to a maximum of $75,000 per shipment. This protection and liability shall be at no acluktional

to the Army or member. The Contractor’s maximum liability shall not exceed the released or declared value on the shiygment or t
full cost of repair to the damaged property, whichever is less. The Contractor shall have the option of repair or repfatement

aged articles. The Contractor shall offer the member an option to purchase additional insurance above the computed value.

F.3. The Contractor shall accept responsibility for the repair, recalibration, and/or adjustment of electronics and algpliageds
during transit and/or storage regardless of external damage (or lack thereof). Failure of Contractor to take exceptinditmthe
of electronics and appliances at origin shall result in Contractor acceptance of responsibility at destination.

F.4. Claim Notice: The Contractor shall provide a claims notice for use by the member. Members shall have 90 dayofrom date
delivery to provide Contractor written notice of loss and/or damage. If [a] member fails to provide notice to Contranttimevithi
90-day period, the Contractor shall not be liable for settling such claim unless the member can show good cause for ibé meeting
90-day notice period. Examples of extenuating circumstances include, but are not limited to: special training; hospitalatio
medical disability. The period may be extended for the length of the circumstance. The Contractor shall submit specific membe
cases of late submission to the COR for assistance in deciding whether the circumstances warrant extension of the 90-day perioc

F.4.1. If a member provides the Contractor claim notice within the 90-day claim notice period but files a claim withettye milit
claims office instead of the Contractor, the military claims office will assert a demand against the Contractor at defaeeiated
By law, a member has up to two years from the delivery date to file a claim with the military claims office.

F.5. Claim Form: The Contractor shall provide a claims form for use by the member. This form shall reflect at a minimum: [a]
description of the item(s) claimed, a description of the damage, purchase price of the item(s), year purchased, and repdacement
of the item(s), amount paid, and reason for partial payment or denial.

F.6. The Contractor shall accept a member’s claim within 9 months of delivery of the shipment to final destination. Haltlaim s
be accepted by the Contractor as timely received if the envelope is postmarked no later than 9 months from the datesefffinal de

F.6.1. The contractor shall accept a claim after 9 months if extenuating circumstances prevented a member from filing the clai
within 9 months. The length of extension shall be the length of the circumstance. Examples include, but are not leité#ctto, s
training; hospitalization; and medical disability. The COR shall decide whether the circumstances warrant extensionooiftthe 9 m
period.

F.7. The Contractor shall obtain the estimates for repairs and losses and determine the replacement value of the property.
F.8. The Contractor shall have the right to inspect the damaged items claimed by the member.

F.9. The Contractor shall pay, deny, or make a firm compromise settlement offer in writing to the claimant within 30datendar
after receipt of the claim. The Contractor shall settle all loss or damage claims within 30 days of receipt of a coniplébechcla

The Contractor may compensate the member for inconvenience due to delays in claims settlement. Compensation shalktbe consist
with current commercial standard business practices.
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F.10. The Contractor shall provide to the member a complete adjudicated copy of the claim that reflects all of the inftemation
tified in paragraph F.5. Additionally, the Contractor shall provide a copy of the complete adjudicated claim with suppmrting d
mentation to the COR. The Contractor shall keep a copy of the claim and its associated documents for a period of ttoee years f
the date the claim is filed.

F.11. If a member cannot reach total satisfactory settlement and does not negotiate or accept the claims settlement,itteeymembe
file a claim with an Army field claims office for those items that were not satisfactorily settled with the contractoosEatetims

of personal property that the Army field claims office compensates the member, the Army field claims office or the Army Claims
Service will assert a demand against the contractor at full replacement value for those items. By law, the member bagapsto tw
from the household goods delivery date to file a claim with the military claims office.

F.11.1. If the Contractor erroneously denies or does not pay full replacement on a member’s claim, the Army will proseed again
the Contractor in an offset action against contract payments due to the contractor for full replacement coverage.

F.11.2. If the Contractor does not agree with the offset action taken, the Contractor may appeal the action under thH@l&isputes
of this contract. See FAR, paragraph 52.233-1, Disputes, including Alternate 1. The Contracting Officer’s decisionrsdiall be f
unless the Contractor appeals or files suit as provided in the Contract Disputes Act of 1978, as amended.

F.12. All damaged items which are replaced or for which the full current market value has been paid become the property of the
Contractor.

F.13. The Contractor shall refer suspected fraudulent claims to the COR for investigation.
F.14. The Contractor shall waive all claim settlement charges and value inventory item requirements for each type of move.
APPENDIX B
MTMC WORK STATEMENT—CLAIMS PROVISIONS

14 March 1997 (as amended 14 May 1997)

7. LIABILITY AND LOSS/DAMAGE ISSUES.
7.1. LIABILITY.

7.1.1. The contractor shall provide full replacement protection of $3.50 times the net shipment weight but limited to mraaximu
$63,000 per shipment (to include matched sets and pairs) unless the customer purchases additional liability coveragenfrom the c
tractor. The contractor shall provide the customer an opportunity to purchase additional coverage for declared valgassroin ex

the maximum liability. The contractor may collect any fees necessary to purchase this insurance; the contractor’s offlthemedy
customer fails to pay such fees is denial of insurance coverage. The contractor shall guarantee either:

7.1.1.1. Replacement of articles lost or damaged while in the contractor’s custody (replacement with an identical nefwnitém or,
available, a new item of like kind and quality).

7.1.1.2. Reimbursement for full replacement cost (as determined by current market value without depreciation for anedentical
item or, if not available, a new item of like kind and quality).

7.1.1.3. Repairs to damaged item(s) to the extent necessary to restore the item(s) to the same condition as whenheamived by t
tractor from the customer.

7.1.1.4. Reimbursement for the cost of repairs to damaged item(s) to the extent necessary to restore the item(s) tintfie@ame ¢
as when received by the contractor from the customer.

7.1.1.5. The customer will make the initial decision whether an item can be repaired to original condition. If theagreenbst
between the customer and contractor as to whether an item should be repaired or replaced, the contractor can decidetéo compen:
the customer only for repair when adjudicating the customer’s claim. If the customer subsequently files a claim withrghe milit
claims office, the claims office will review the contractor’s decision and may seek recovery from the contractor for éelmepia
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value. The contractor is obligated to reimburse the customer for the full replacement cost if an item cannot be reaameably rep
regardless of whether the customer purchases new items or comes to an agreement with the contractor.

7.1.2. The contractor’s liability for high value items shall be limited to $250 per pound per article unless such itestipsed di

writing to the contractor by the customer. For purposes of this paragraph all items shall be deemed to weigh at least die poun
contractor shall provide the customer during movement counseling with a high value inventory form for the purpose of making dis
closure. A high value item shall mean an item whose value exceeds $250 per pound based on the item’s actual weight. Upon di
closure of the high value item(s), the contractor’s liability shall be as provided in paragraph 7.1.1. of this PWS.

7.2. LOSS AND DAMAGE NOTIFICATION. The contractor shall provide the customer, at time of delivery, two (2) copies of an
appropriate notice document to be used by the customer in identifying lost or damaged items and a stamped self-addrpssed envel
addressed to the contractor’s claims office. The notice document shall contain sufficient information highlighted, priimt Hold

advise the customer of the notification and claim filing requirements, the respective time limitation periods, and spéseot s
identify, at a minimum, the item damaged or missing, the appropriate inventory number, and a general description of the damage.
The contractor shall also provide the customer, at time of delivery, an appropriate document advising the customer attse contr
salvage provisions. A copy of Attachment 5 to the PWS, Claims Instructions for the Customer, may be used to satisfgethis requi
ment. Customers may provide the contractor at time of delivery with written notice of discovered lost or damaged itenrs; howeve
customers will have 90 calendar days from date of delivery to notify the contractor of all discovered lost or damagecitesns (as
sured by the dispatch date, i.e., postmarked date, facsimile date). The notice document overcomes the presumptiootoEtfe corre

of the delivery receipt for items identified by the customer within the 90 calendar day notice period. Loss or damagbyeiperted
customer after 90 calendar days will be presumed not to have occurred while in the contractor’s possession unless goibe cause fo
delay is shown and granted by the local claims office, such as officially recognized absence or hospitalization. Cdaitaetor’s

to provide the notice document to the customer will eliminate any requirement for naotification to the contractor.

7.3. INSPECTION OF DAMAGED PROPERTY. The contractor shall have the right to inspect essential items, as defined herein,
at time or tender of delivery. In addition, the contractor has the right to inspect damaged property located in the tesitgthiBta

45 calendar days and damaged property located in a foreign country within 60 calendar days of delivery or dispatch wfehg custo
written notice document, whichever is later. Contractor shall notify the customer prior to any inspection to arrangeyagreeall

able time for the inspection. If difficulty is encountered in arranging an inspection (i.e., the customer refuses to edliotrattier

to inspect), the contractor may contact an appropriate military claims office for assistance in facilitating an inspationstdmer
refuses to permit the contractor to inspect, the contractor will be provided with an equal number of days to performtibe inspec
(i.e., 45 calendar days for domestic or 60 calendar days for international shipments) from the day the customer refusedeo coop
with the contractor. No claim will be denied solely because of the contractor’s lack of opportunity to inspect prior o6 aehper
ardous or dangerous item, such as broken glass or moldy mattress or an essential item that is not in operating consliion such a
refrigerator, washer, dryer, or television requiring immediate repair. In such cases, the contractor shall be providgidsath co

the required estimates or paid receipt.

7.4. LOSS OR DAMAGE CLAIMS FILED WITH THE CONTRACTOR. The customer shall be encouraged to file a claim with
the contractor first. The customer shall have nine (9) months from the date of delivery to file a claim with the coAtator.

shall be accepted by the contractor as timely received if the envelope is postmarked or the facsimile date is no lae{9han nin
months from the date of the delivery unless good cause for delay is shown and granted by the local claims office, siatly as offic
recognized absence or hospitalization of the customer during all or a portion of the nine (9) month period or failurated¢he co

to counsel the customer as to the procedures for properly filing a claim. Officially recognized absence includes, imitési ot |
extended temporary duty or deployment during all or a portion of the filing period. The contractor shall make a goontfaith eff
settle the claim with the customer. The contractor shall pay, deny, or make a firm compromise settlement offer in Wwetoug1o t
tomer within 60 calendar days after receipt of the claim by the contractor. A claim will be timely if postmarked or faredhgn t

of the month after the numerical day of delivery, nine (9) months later.

7.5. SALVAGE RIGHTS. The contractor is entitled to take possession of all items, located in the United States, for atnich the
tractor has paid full replacement cost, or replaced with an identical item or an item of like kind and quality. The cemédactor
exercise salvage rights no later than 30 calendar days after the claim is settled. When the customer’s property ia foceitgil in
country, the contractor’s right to take possession of an item for which the contractor has paid full current market gplaeedr r
with an identical item or an item of like kind and quality, will be governed by the laws of the foreign country, providedrtear

has exercised its salvage rights within the time period specified above. See Attachment 6 to this PWS.

7.6. LOSS OR DAMAGE CLAIMS FILED WITH THE GOVERNMENT.

7.6.1. If the claim is filed with the military nine (9) months or less after the date of delivery, the claims servicenpillypfarward
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it to the contractor for resolution. Such a claim received by a military claims office nine (9) months or less aftervddiivery
considered to be timely received by the contractor, regardless of the postmark date on the correspondence from theagaims servi

7.6.2. If the customer files a claim within the nine (9) month time period and the contractor fails to respond or dpaljireesitom,

or a mutually agreeable resolution between the contractor and customer cannot be reached on all or part of a claimlesttiar 60 ca
days after receipt of the claim by the contractor, the customer may file a claim with the military claims service fordrer unpai

solved portion of the claim against the contractor. The military claims service will adjudicate and pay the claim pursiitany to

claims acts based on depreciated replacement costs and seek recovery based on full replacement coverage up to themagntractor’s
imum liability. Any amount recovered above the amount paid to the customer by the claims service will be paid to the customer.

7.6.3. Where the claim against the contractor is only partially resolved and the customer files a claim against thethé $itvith
itary claims office for the remainder of that claim, the contractor may not avoid recovery action by the U.S. by makipgyaeiat
to the customer or by obtaining a release or waiver of liability from the customer. The customer also has the rightationfiveit

a military claims office under the Personnel Claims Act without first filing a claim with the contractor.

7.6.4. If the claim is filed with the military more than nine (9) months after the date of delivery, but still within {2 wwear

statutory period, the claims service will adjudicate and pay the claim based on depreciated replacement or repair dosézand see
ery from the contractor based on $1.25 times the net weight of the shipment. See Attachment 7 to this PWS. Recoveitgty the Un
States for amounts properly paid to a customer (or properly owed to the customer by the contractor) because of lossauskonage c
by the contractor shall only be barred if, without good cause, the customer failed to provide the contractor notice ofittamage w
the 90-day notice period.

7.6.5. The contractor may submit itemized repair estimates in response to demands for reimbursement from the military claims s
vices. If a claim has not been adjudicated upon receipt of the contractor’s estimate of repairs and the contractoiis restsoate

able and is the lowest overall, the claims office will consider the estimate in adjudicating the customer’s claim. rtrer filest

a claim after nine (9) months from the date of delivery and no extension for good cause has been granted by the lodaelaims of
the military claims service will notify the contractor of such a claim, and the contractor shall have 30 calendar daysifitem the
postmarked on the envelope from the claims office located in the United States, and 60 days from a claims office lomatigghin a f
country, to submit any estimates of repairs. The claims office will consider the estimate if it is reasonable and theelaiest o

the estimate arrives after the 30th/60th day, but the claim has not been adjudicated, the claims office will consideatéhié igstim

is the lowest overall. If the contractor’s estimate arrives after the demand on the contractor has been dispatchechritsicié teel

in the contractor’s recovery rebuttal or appeal process if reasonable and lower than the estimate used by the clairothoffice. N
in this paragraph will require a military claims office to delay processing a claim pending receipt of a contractor'dirapter é6

the contractor denies liability, cannot reach satisfactory settlement, or fails to respond to the claims service’s dem&0ccalithi
endar days of receipt, the claims service may direct the responsible official designated for determining the amount afthe debt
for its collection to offset the contractor. If the contractor does not agree with the offset action taken, the contragtpeahdye

action under the Disputes clause.

7.7. CLAIMS ACTIVITY REPORT. The contractor shall electronically transmit a monthly Claims Activity Report [which includes
the following information], based on settled claim payments IAW paragraph 8.2. of this PWS to the Government . . . :

7.7.1. Contract Number;

7.7.2. Contractor's Name and SCAC;

7.7.3. Origin PPSOC;

7.7.4. Task Order Number;

7.7.5. Customer’s Name;

7.7.6. Date of Incident (e.g., delivery date);
7.7.7. Date Claim Filed;

7.7.8. Amount Claimed by the Customer; [and]

7.7.9. Amount Paid in Settled Claims as Follows:
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7.7.9.1. Money;

7.7.9.2. Value of Repairs;

7.7.9.3. Value of Replacement Items;

7.7.9.4. Value of any other services provided to the customer in an effort to settle the claim;

7.7.10. Amount of Claim Denied; [and]

7.7.11 Date Claim was Paid or Denied;

7.8. COLLECTION OR REFUND OF CHARGES.

7.8.1. The contractor shall not collect, or require the DOD to pay, any charges when the shipment is totally lost oridésnsyed

7.8.2. Inthe event any portion, but less than all, of a shipment is lost or destroyed in transit, the contractor, étdisptises of
claims for loss or damage to the articles in the shipment, shall refund, to DOD, the portion of its charges correspatdingitmth
of the shipment which is lost or destroyed in transit. No refund is required if the total weight of all items lost anddisskesy
than 25 pounds or if the freight charge for all items lost and destroyed is less than $25, whichever is less.

Attachment 5
CLAIMS INSTRUCTIONS FOR THE CUSTOMER

Your shipment is part of BEST PROGRAM; therefore, claims procedures and forms will be differ&EAD THESE
INSTRUCTIONS CAREFULLY TO UNDERSTAND WHAT YOU MUST DO!

1. Atthe time of delivery, the contractor will provide you with a minimum of two copies of an appropriate document for you to
identify lost and damaged items. You must list every item that is lost or damaged, and for damaged items describe gethe dama
you believe was caused in shipmeRAY ATTENTION TO THE INSTRUCTIONS ON THE FORM. FAILURE TO FILL

THE FORM OUT CORRECTLY OR TO MAIL THE FORM TO THE CONTRACTOR WITHIN 90 DAYS OF THE

DELIVERY DATE MAY RESULT IN A REDUCTION OF THE AMOUNT YOU ARE COMPENSATED OR NO COM-
PENSATION. You must mail the form back to the contractor in a self addressed envelope provided by the contractor. Additionally,
you should keep one copy for your records.

2. The contractor has the right to inspect the items you have claimed as damaged. Please cooperate with the cortraetar to arr
mutually agreeable time for the inspection.

3. YOU HAVE NINE (9) MONTHS FROM THE DATE OF DELIVERY OF YOUR PERSONAL PROPERTY TO FILE

YOUR CLAIM WITH THE CONTRACTOR TO RECEIVE FULL REPLACEMENT PROTECTION COVERAGE. DO

NOT CONFUSE THIS TIME PERIOD WITH THE TIME PERIOD IN #1 ABOVE; THEY ARE DIFFERENT, AND BOTH

MUST BE MET. If you file your claim with a military claims office within the nine (9) month period, the military claims office will
forward the claim to the contractor for action.

4. By settling your claim with the contractor directly, the contractor will provide full replacement protagtiorihe limits of the
contractor’s liability. This means that the contractor will replace a lost or damaged item with an identical new iterhaeaiierile,
a new item of like kind and quality; reimburse you for its full value without depreciation; or repair the item or pay fiewtmstt
of repairs to the extent necessary to restore the item to the same condition as when received by the contractor.

5. The contractor has 60 calendar days after receipt of claim to settle your claim. If you cannot resolve your clairatvpighniod,

you may file a claim with the Government for all items that you and the contractor cannot settle. The contractor wilfquovide
with a copy of the adjudicated claim, and you must include this claims form with any claim that you file against the Gavernment
The Government will adjudicate your claim based on claims services’ regulations, i.e., you are compensated for actuahvalue of
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item, not the full replacement. However, the Government will attempt to recover the full replacement from the contrdctor and,
successful, will award additional compensation to you.

6. If the contractor pays you full replacement cost for a damaged item, the contractor has the right to recover thatyitenagrom
salvage. The contractor may also be entitled to recover an item as salvage when the government pays you for a lostiterdamaged
Please do not dispose of that item until instructed by the contractor or the Government. Contact the contractor foe &dfirm dat
pick up.

7. Failure to file a claim with the contractor within the first nine (9) months does not prevent you from filing a clatine @th-
ernment. However, you would not be entitled to full replacement protedfiobl HAVE TWO YEARS FROM THE DATE OF
DELIVERY TO FILE A CLAIM WITH THE GOVERNMENT.

8. If you have private insurance, you must file with the insurance company within the time required by the insurance efon@any b
a claim can be adjudicated by a military claims office.

DATE:

(Customer)

Attachment 6
SALVAGE PROCEDURES

1. In domestic household goods shipments released at a value of $1.25 per pound, or higher, the contractor is eitditheifto all
which the contractor has paid, or agrees to pay, a claim for the total replacement value of the item, or which are affexgel as s
by the military.

2. In overseas household goods shipments released at a value of $1.25 per pound, or higher, the contractor’s rigbtfay all item
which the contractor has paid, or agrees to pay, for the total replacement value of the item, or which are offered astbalvage b
military, will be governed by the laws of the foreign country where the items are located.

3. Ininstances where the contractor chooses to exercise salvage rights, the contractor will take possession of saltdge items
customer’s residence or other location acceptable to the customer and contractor. If the contractor does not advisettled custom
the salvage provisions in writing at the time of delivery, then the contractor waives its salvage rights if the custorasradigpos

item prematurely. The contractor shall give the customer notice of its intent to exercise salvage rights within 10 neividry of d

or at the time the claim is settled with the contractor, whichever is earlier. The contractor will have 30 days fronit thieetatiee
customer notice of its intent to exercise salvage rights to take possession of the salvage items. The 30-day pick-upbgeriod ca
extended by an agreement between the contractor, the customer, and [the] claims office. Refusal by the customer toittooperate w
the contractor in its exercise of salvage rights should be referred to the claims office for prompt resolution. Accegmatera of

by a contractor when offered as salvage does not establish value of the item nor liability for the item’s damage.

4. Notwithstanding the provisions of paragraphs “1” and “2” above, it is agreed that the contractor will not exercisgésigate:

a. When the replacement value of all salvageable items in a shipment totals less that $100.00, or a single item 05066 than $

If a shipment has more than one salvageable item, one of which has a value of $50.00 or more, yet the total of all sedwegeable
is $100.00 or less, the contractor may exercise salvage rights.

b. When the item involved is hazardous or dangerous to the health and safety of the customer’s family (e.g., brokemaifedors, s

food stuffs, broken glass, moldy mattresses). [In such a case,] the customer may dispose of the item. However, antigses, figu
and crystal with a single item value of $50.00 or more will be retained for exercise of salvage rights by the contractor.

5. In the event a contractor is unable to exercise salvage rights due to the disposal of an item(s) by the customectté contr
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liability shall be reduced based upon the following method of determining the salvage value of the item(s):
a. For an individual item which has a replacement value of less than $50.00, the contractor will receive no credit for salvage

b. For any claim containing a salvageable item of $50.00 or more or multiple salvageable items which have a combined total of
$100.00 or more, the item’s (items’) salvage value credited to the contractor will be 25 percent of the item’s (itemsHjeneiplace
value, as calculated by the military claims office in its demand against the contractor or by the contractor in its sefdement

Attachment 7
RATES OF DEPRECIATION

1.1. Demands by the Government against the contractor on claims not filed with the contractor or military within ningh§9) mon
of delivery will be subject to the depreciation guide contained in paragraph G-2 and Table G-2 of Appemigp&tofient of Army
Pamphlet 27-162Claims, dated 15 December 1989, which is incorporated herein by reference, with the following modifications.

1.2. In paragraph G-2, exclude the sentence: “Dollar amounts computed under this guideline cannot exceed the ‘linaita&on of ¢
liability’ as published in applicable rate tariffs (60 cents per Ib. per article for domestic or 30 cents per Ib. pevrariielanational
shipments, unless a higher released value is declared).”

1.3. In Table G-2, in the column titled “Notes,” replace all references to the tariff with: “The contractor’s liabilighfeatue

items, such as, but not limited to, currency, coins, jewelry, silverware and service sets, crystal figurines, furs, ténle deles,

objects of art, computer software programs, manuscripts and other rare documents, shall be limited to $250 per poued per articl
unless such items are disclosed in writing on a high value inventory to the contractor by the customer. For purposeagriipis p

all items shall be deemed to weigh at least one pound. A high value item shall mean an item whose value exceeds $250 per pou
based on the item’s actual weight.”

1.4. Add the following entry to Table G-2:

Depreciation Maximum Flat
Depreciation Subsequent Depreciation Rate
1st Year (%) Years (%) (%) (%)
Compact DISCS .. .ot e 10%
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TJAGSA Practice Notes

Faculty, The Judge Advocate General's School

The following notes advise attorneys of current develop- Sale of Principal Residence

ments in the law and in policies. Judge advocates may adopt

them for use as locally published preventive law articles to alert  Since members of the military are very mobile, probably one
soldiers and their families about legal problems and changes irof the more significant benefits contained in the Taxpayer
the law. The faculty of The Judge Advocate General's School,Relief Act of 1997 is the exclusion of gain on the sale of a prin-
U.S. Army, welcomes articles and notes for inclusion in this cipal residencé. A taxpayer can now exclude up to $250,000
portion of The Army Lawyersend submissions to The Judge in gain ($500,000, if a joint return is filed) on the sale of his
Advocate General's School, ATTN: JAGS-DDL, Charlottes- principal residencé.To qualify for this exclusion, the taxpayer

ville, VA 22903-1781. must have owned and lived in the home for at least two of the
last five years, and the sale must have occurred after 6 May
19974

Tax Law Notes
If a taxpayer sold his home between 7 May 1997 and 5
The Taxpayer Relief Act of 1997 And What It Got Us August 1997, the taxpayer may elect to take this exclusion or to
roll over the gain on the sale of his hom&ince a roll-over of
The Taxpayer Relief Act of 199¢ould easily be called the  the gain would only make sense when the gain on the sale of a
Tax Complication Act of 1997. This legislation modifies over home exceeds $250,000 ($500,000 in the case of a joint return),
800 sections of the Internal Revenue Code and adds over 2500st military taxpayers who sold their homes between these
new sections. A|th0ugh tax relief is provided by this |egis|a- dates will choose to take advantage of the exclusion. If a tax-
tion, it is targeted tax relief. The primary beneficiaries are payer sold his home after 4 August 1997, the taxpayer must use
homeowners, investors, families with children, and families the exclusiorf. Section 1034, which permitted a taxpayer to roll
with members who are seeking higher education. over the gain from the sale of a home, was repealed as of 5
August 1997.
Despite the widespread interest in the new tax legislation,
most of the tax relief is not provided until next year. This year, Although Section 1034 has been repealed, the repeal of this
the only relief that most taxpayers will see is a cut in the capitalroll-over provision was not retroactifeThus, a taxpayer who
gains rate and the exclusion of gain on the sale of a principasold his home before 7 May 1997 may still roll over the gain
residence. Taxpayers will only get this relief if their capital into @ new principal residence to avoid paying taxes on that
gains or the sale on their principal residence occurred after g3ain. The taxpayer must roll over the gain from the sale of the
May 1997. This note contains a review of some of the morehome within the roll-over period, which is generally two yéars.

important changes that will impact military personnel. This two-year roll-over period is suspended for up to two years
while a taxpayer serves on active diitAs a result, active duty

service members usually have four years to roll over the gain on

1. Pub. L. No. 105-34, 111 Stat. 788 (codified in scattered sections of 26 U.S.C.).
2. Id. 8312, 111 Stat. at 836 (codified at I.R.C. § 121).

3. Id. (codified at I.R.C. § 121(b)).

4. 1d. (codified at I.R.C. § 121(a)).

5. Id. (codified at I.R.C. § 121).

6. Id.

7. Id. at 839 (codified at I.R.C. § 1034(b)).

8. Id.

9. LR.C. § 1034(a) (West 1997).

10. 1d. § 1034(h)(1).
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the sale of their homes. The two-year roll over-period is alsoposes of the exclusion so long as the remaining spouse was
suspended while a taxpayer is serving overseas; however, in ngranted the use of the property pursuant to a divorce or separa-
case will the total period of suspension go beyond eight yeardgion instrument* A written separation agreement qualifies as
from the sale of the honié. a separation instrument.

Once a taxpayer rolls over his gain into a new residence, the Despite the new exclusion, taxpayers must still recognize
taxpayer will be able to take advantage of the new exclusiongain to the extent of any depreciation taken for the rental or
upon the sale of his new home. In fact, the period that he ownedather business use of the property, but only for periods after 6
the old home automatically counts towards the two yearsMay 1997%° Some tax savings are available in this area. For
required to own his home under this principal residence exclu-example, if a taxpayer has rented property for a period of time,
sion provision'> For example, if a taxpayer owned a home for he could move back into the home, live in it for two years, and
three years, sold it at a gain, and purchased a new home withiaxclude all of the gain except the gain related to depreciation
the roll-over period, he is considered to have owned and occutaken after 6 May 1997. Further, a taxpayer who is currently
pied the new home for three years. As a result, if he were to seltenting property could sell that property and would be able to
it one year later, he would have owned and occupied the homexclude all of the gain except for the depreciation taken after 6
for four years for tax purposes and be able to exclude up toMay 1997, so long as the taxpayer lived in the home for at least
$250,000 (or $500,000 if a joint return is filed). two of the past five years.

As a general rule, taxpayers will only be able to take advan-
tage of this new exclusion once every two years. This makes Reduction in Capital Gains Rate
sense in light of the fact that taxpayers are required to have
owned and to have occupied the property for two years in order The other major provision of the Tax Relief Act of 1997 that
for it to qualify as their principal residence. There are sometakes effect this year is the cut in the capital gains rate. The cap-
exceptions to this rule which are potentially important to mili- ital gains rate is reduced for certain capital gains occurring after
tary taxpayers. If a taxpayer has to sell because of “a change i6 May 1997¢
place of employment, health, or, to the extent provided in regu-
lations, unforeseen circumstances,” the taxpayer may exclude a The new rate structure is more complicated. If property has
pro rata share of the gain, even if he has not lived in the homebeen held for more than eighteen months and is sold after 6 May
for two years®® Since the legislation was only recently enacted, 1997, the capital gains rate is twenty peréérithe twenty per-
there are currently no regulations in this area. Nonetheless, taxeent rate also applies to property that was sold between 6 May
payers can clearly take advantage of this exclusion more ofter1997 and 29 July 1997, if the property had been held more than
than once every two years if they move because of a change itwelve months.
place of employment. If a taxpayer takes this exclusion more
than once every two years, the amount of the exclusion will be  The eighteen-month holding period is the result of a rather
prorated. complex set of rules. Long-term capital gain continues to be

defined as property held over twelve months. Net capital gain,

Another change in the rules governing the sale of a principalwhich was formerly the gain to which the maximum capital
residence may benefit divorcing spouses. Previously, thegains rate applied, continues to be defined as net long-term cap-
spouse who left the home was often unable to roll over the gainital gain minus short-term capital loss&sAs a result, the new
Since the taxpayer no longer lived in the home, the home didmaximum capital gains rate applies to “adjusted net capital
not qualify as his principal residence. A new code section gov-gain,” which is defined as net capital gain excluding, among
erning the exclusion of gain on the sale of a principal residenceother items, mid-term capital gaih.Mid-term capital gain is
treats the absent spouse as having lived in the house for purdefined as gain from assets held more than twelve months, but

11. 1d. § 1034(h)(2).

12. Pub. L. No. 105-34, 111 Stat. 788, 839 (codified at I.R.C. § 121(g)).
13. Id. at 837 (codified at I.R.C. § 121(c)(2)(B)).

14. Id. (codified at I.R.C. § 121(a)(3)).

15. 1d. at 838 (codified at I.R.C. § 121(a)(6)).

16. Id. § 311, 111 Stat. at 831 (codified at I.R.C. § 1(h)).

17. Id. at 832 (codified at I.R.C. § 1(h)(1)(E)).

18. 1.R.C. § 1222(11) (West 1997).
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no longer than eighteen montfisThis convoluted system was
necessary to ensure that the old maximum capital gains rate of Second, a taxpayer is no longer treated as being covered by
twenty-eight percent continues to apply to assets held morea pension plan simply because his spouse is coverétie
than twelve months, but not more than eighteen months. result is that a military spouse is no longer subject to the phase-
out limitations so long as: (1) the military spouse is not covered
The current twenty-eight percent capital gains rate will con- by a pension plan and (2) the couple’s combined income is less
tinue to apply to sales before 7 May 1997 and after 28 July 199%han $150,008° Thus, many active duty service members who
for property that is held for more than twelve months, but lessfile joint returns with their spouses will be able to make a
than eighteen monttis. The twenty-eight percent rate will also  $2,000 deductible contribution to a spousal IRA, even though
apply to the sales of collectibles held over twelve mofiths. they cannot make one themselves because they are subject to
the phase-out rules above.
A maximum capital gains rate of ten percent may apply to
certain taxpayers who are in the fifteen percent tax brdtket. = Another change is that taxpayers can make penalty-free IRA
Again, they must hold the asset for over eighteen months.withdrawals so long as the money is withdrawn for qualified
Another rate of twenty-five percent will apply to real estate higher education expens&sFor purposes of IRA deductions,
recapture that is treated as capital gaiRinally, the maximum  qualified higher education expenses include tuition, fees,
capital gain rate will be reduced to eighteen percent for propertybooks, supplies, and equipment for attendance at institutions of
purchased after 31 December 2000 and held more than fivénigher learning for the taxpayer, the taxpayer’'s spouse, or any
years at the time of sale.Thus, the new eighteen percent rate child or grandchild of the taxpay®r.
will not take effect until at least 2005.
Withdrawals from IRAs can also be made without penalty so
long as the money is used to purchase a first Hérfiee home
Individual Retirement Accounts (IRAS) must be purchased within 120 days of the withdrawal of funds
from the IRA%* A taxpayer can withdraw only $10,000 during
In the area of Individual Retirement Accounts (IRAs), Con- his life and still be able to avoid the ten percent early with-
gress enacted significant changes that will become effective indrawal penalty.
1998. Several improvements have been made to the “old”
IRAs.% First, Congress improved the ability to deduct contri-
butions to these IRAs by increasing the phase-out dollar limita- Roth IRAs
tions. Since all active duty military personnel are covered by a
pension, active duty service members will directly benefit from  Another major change in the area of IRAs is the creation of
this change. Previously, married taxpayers filing a joint return the Roth IRA% a completely new type of IRA. Contributions
faced a phase-out of the amount of a deductible contribution tao Roth IRAs are limited to $2,000 per taxpayer per year, and
an IRA beginning at $40,000 and were not able to make athe contributions are not deductibfeThe principal advantage
deductible contribution when their adjusted gross income of a Roth IRA is that qualified withdrawals are not subject to
exceeded $50,000 (for single taxpayers, the phase-out was frorany tax at alf” This is a significant advantage over the old
$25,000 to $35,0009. Beginning in 1998, the new law will IRAs, especially if the taxpayer earns too much to be able to
increase the upper limit of the phase-out from $50,000 to make a deductible contribution to a regular IRA.
$60,000 (for single taxpayers, the phase-out will be from
$30,000 to $40,0007. The result is that more active duty ser- A distribution from a Roth IRA will not be treated as a qual-
vice members will be able to make deductible IRA contribu- ified distribution unless the distribution is made at least five
tions. years after the taxpayer makes his first contribution to a Roth

19. Pub. L. No. 105-34, § 311, 111 Stat. 788, 833 (codified at I.R.C. § 1(h)(4)).
20. Id. (codified at I.R.C. § 1(h)(8)).

21. Id. at 832 (codified at I.R.C. § 1(h)(1)(c)).

22. 1d. at 833 (codified at I.R.C. § 1(h)(41)).

23. Id. at 832 (codified at I.R.C. § 1(h)(D)).

24. Id. (codified at I.R.C. § 1(h)(B)).

25. Id. (codified at I.R.C. § 1(h)(2)).

26. Id. § 301, 111 Stat. at 824 (codified at I.R.C. § 219).

27. LR.C. § 219(g) (West 1997).
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IRA.%8 Provided that the taxpayer meets this requirement,a first-time home purchase, but they do not include distribu-

“qualified distributions” are distributions made: after the tax- tions made to pay expenses for higher educétion.

payer has reached age fifty-nine and a half; to beneficiaries as

a result of the death of the taxpayer; to the taxpayer when the Taxpayers are limited to total contributions of $2000 to all

taxpayer is disabled; or other special purpose distributfons. their IRAs each yedt. Thus, the total amount of contributions

Special purpose distributions are distributions that are made foto both regular IRAs and Roth IRAs cannot exceed $2000 for
any year. However, taxpayers can mix their contributions

28. Pub. L. No. 105-34, § 301, 111 Stat. at 824. The phase-out amount will increase each year over the next nineaygdicabléhdollar amount is the amount
at which the phase out begins. The phase-out range is over $10,000; however, the phase-out range for joint returnd ts sotredisie to $20,000 in 2007. The
applicable amounts each year are as follows:

(i) Inthe case of a taxpayer filing a joint return:

For taxable years beginning in: The applicable dollar amount is:
1998 $50,000
1999 $51,000
2000 $52,000
2001 $53,000
2002 $54,000
2003 $60,000
2004 $65,000
2005 $70,000
2006 $75,000
2007 and thereafter $80,000

(i) Inthe case of any other taxpayer (other than a married individual filing a separate return):

For taxable years beginning in: The applicable dollar amount is:
1998 $30,000

1999 $31,000

2000 $32,000

2001 $33,000

2002 $34,000

2003 $40,000

2004 $45,000

2005 and thereafter $50,000

Id. at 824-25.

29. Id. at 825 (codified at 26 U.S.C. § 219).

30. Id.

31. Id. § 203, 111 Stat. at 809 (codified at 26 U.S.C. § 72(t)(2)(E)).
32. 1d.

33. Id. § 303, 111 Stat. at 829 (codified at 26 U.S.C. § 72(t)(2)(F)).
34. 1d. at 830.

35. Id. § 302, 111 Stat. at 825 (codified at I.R.C. § 408A).

36. Id. at 826 (codified at I.R.C. § 408A(c)).

37. Id. at 827 (codified at I.R.C. § 408A(d)).

38. Id. (codified at I.R.C. § 408A(d)(2)(B)).

39. Id. (codified at I.R.C. § 408A(d)(2)(A)).

40. 1d. at 828 (codified at I.R.C. § 408A(d)(3)(E)(5)).
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between the two types of IRAs. For example, a taxpayer whoan educational IRA, and the money in the IRA will grow tax
can make a $1000 deductible contribution to a regular IRA free*” The distributions from the IRA will not be included in
would probably be best advised to make that contribution andthe gross income of the recipient so long as the money is used
also contribute $1000 to a Roth IRA. for qualified educational expens®s.f distributions are not
used for qualified educational expenses, the distribution will be
Taxpayers can also roll over funds currently in a regular IRA subject to income tax in the same manner as regular IRAs and
to a Roth IRA, provided that their adjusted gross income doeswill also be subject to a ten percent pendtyA single tax-
not exceed $100,000. Careful planning is necessary to deter- payer’s ability to contribute to an educational IRA is phased out
mine whether this would be advantageous for a client. Taxpay-when his modified adjusted gross income (MAGI) exceeds
ers who elect to roll over their regular IRAs into a Roth IRA $95,000, and he cannot contribute when his MAGI exceeds
will have to pay income taxes for the amount in the regular IRA $110,000. In the case of a joint return, the ability to contribute
that is attributable to deductible IRA contributions and to is phased out when the taxpayers’ MAGI exceeds $150,000,
growth as a result of earnintfsTaxpayers who roll over their and they cannot contribute when their MAGI exceeds
regular IRAs into Roth IRAs in 1998 can include this income in $160,000.
their gross income over a period of four yers.

Taxpayers cannot make a contribution to a Roth IRA if their Child Tax Credit
income exceeds certain limits. Taxpayers who file a joint return
will have their ability to contribute to a Roth IRA phased out = The Taxpayer Relief Act of 1997 adds a new credit, called
when their adjusted gross income is between $150,000 andhe child tax credit® The child tax credit will be $400 in 1998
$160,000¢ They will not be able to make any contribution to and will increase to $500 thereaftedn order to qualify for the
a Roth IRA when their adjusted gross income exceedschild tax credit, a taxpayer must first have a qualifying child. A
$160,000. Single taxpayers will be phased out from $95,000 toqualifying child is defined as a child the taxpayer can claim as
$110,000 and will not be able to make a contribution to a Rotha dependent; who has not attained the age of seventeen as of the
IRA when their income exceeds $110,000. A married taxpayerclose of the calendar year; and is either a son or daughter (or a
filing a separate return will be phased out from $0 to $15,000descendant of either), stepson, stepdaughter, or an eligible fos-
and will not be able to contribute to a Roth IRA when his ter child of the taxpayét. Note further that the child must be a
income exceeds $15,000. U.S. citizen or a resident of the United States.

The credit is phased out when a taxpayer’'s MAGI exceeds

Educational IRAs certain levels. The ability to take this credit begins to be phased

out at $110,000 for joint returns, $75,000 for single and head of

A final change in the area of IRAs is the creation of educa- household returns, and $55,000 for married filing separately
tional IRAs*® A taxpayer can contribute up to $500 per year to returns** The credit is reduced by $50 for each $1000 by which

41. 1d. at 826 (codified at I.R.C. § 408A(C)(2)).

42. 1d. (codified at I.R.C. § 408A(c)(3)(B)).

43. 1d. at 827 (codified at I.R.C. § 408A(d)(3)(A)).
44. 1d. at 828 (codified at I.R.C. § 408A(d)(3)(A)(iii)).
45. 1d. at 826 (codified at I.R.C. § 408A(c)(3)(C)).
46. 1d. § 213, 111 Stat. at 813 (codified at I.R.C. § 530).
47. 1d.

48. 1d. at 814 (codified at I.R.C. § 530(d)(2)).

49. Id. (codified at I.R.C. § 530(d)(1)).

50. Id. at 796 (codified at I.R.C. § 24).

51. Id. (codified at I.R.C. § 24(a)).

52. Id. at 797 (codified at I.R.C. § 24(c)(1)(C)).

53. Id. (codified at I.R.C. § 24(c)(2)).

54. Id. (codified at .R.C. § 24(b)(2)).
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the taxpayer's MAGI exceeds the above amoémntEhus, a time learning credit is only available for expenses paid after 30
married couple with one child and an MAGI of $111,000 June 1998 for education furnished after such date.
would have their credit reduced by $50, i.e., from $400 to $350.
For example, in 1998 (when the credit is $400), they would lose  The Hope Scholarship Credit is a credit for the amount of
their ability to take this credit when their MAGI exceeds money spent on tuition and related expenses. The credit can be
$118,000. After 1998 (when the credit is $500), they will lose as much as $2000 per student. The credit consists of one hun-
their ability to take this credit once their MAGI exceeds dred percent of the first $1000 spent on tuition and related
$120,000. In contrast, if the couple had three children in 1998expenses and fifty percent of the next $2000 so spehhe
(with a total credit of $1,200) the credit would not be com- Hope Scholarship Credit is only allowed for tuition and related
pletely phased out until their MAGI exceeded $134,000. expenses incurred in the first two years of post-secondary edu-
cation® The credit is not available if the student has been con-
For most taxpayers, this credit is not a refundable ctedit. victed of a federal or state felony offense involving the
That is, it can reduce a taxpayer’s income tax to zero, but it canpossession or distribution of a controlled subst&hce.
not result in a refund. Taxpayers who have three or more chil-
dren or who are eligible for the earned income credit may be The Lifetime Learning Credit is a credit equal to twenty per-
able to qualify for a credit above this amount. The amount of cent of the qualified tuition and related expenses that do not
the refundable credit will equal the greater of: (1) the credit exceed $5000; thus, the maximum credit is $1800his
allowed without regard to the nonrefundable limitation or (2) $5000 limit is scheduled to increase to $10,000 beginning after
taxable income, increased by the amount of social securityl January 2003, at which time the maximum credit will be
taxes paid, but reduced by certain other tax credits, to include$2000% Unlike the Hope Scholarship Credit, this credit is
part of the earned income credit. Those who are confused byvailable to any taxpayer for any y&aiAs a result, this credit
this are not alone. The amount of credit allowed in these cir-is available during the third and fourth years of an individual's
cumstances will have to be determined by reference to IRScollege education. Also, anyone can take additional courses
worksheets and charts. and qualify for this credit so long as the courses are taken at
qualified educational institutions.

Education Incentives Qualified tuition and related expenses include the tuition and
fees required for the attendance of the taxpayer, spouse, or
In addition to the previously mentioned educational IRA, dependent at a qualified educational institufiorQualified

several new educational incentives are included in the new lawtuition and expenses do not include student activity fees, ath-
Taxpayers who have children in college have several differentletic fees, insurance expenses, or other expenses unrelated to an
credits and deductions of which they may be able to take advanindividual's academic course of instructi#in.The amount of
tage. The Hope Scholarship Crétlitnd the Lifetime Scholar-  qualified tuition and related expenses are also reduced by any
ship Credit can potentially result in a taxpayer taking a total scholarships that the student may have; any education assis-
credit of up to $2000. This credit is not available for taxpayerstance allowance that the student may receive; or any payment
who are married and filing separate returns. The Hope Scholether than a gift, bequest, devise, or inheritance that is excluded
arship Credit is not available until 1 January 1998, and the Life-from the student’s gross incorfie.

55. Id. (codified at I.R.C. § 24(b)(1)).

56. Seel.R.C. § 26 (West 1997).

57. Pub. L. No. 105-34, 111 Stat. 788, 799 (codified at |.R.C. § 25A(b)).
58. Id. (codified at I.R.C. § 25A(c)).

59. Id. at 800 (codified at I.R.C. § 25A(b)(1)).
60. Id. (codified at I.R.C. § 25A(b)(2)(A)).

61. Id. (codified at I.R.C. § 25A(b)(2)(D)).

62. Id. at 801 (codified at I.R.C. § 25A(c)(1)).
63. Id.

64. Id. (codified at I.R.C. § 25A(f)).

65. Id.

66. Id.
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payer, taxpayer’s spouse, or any dependent of the taxfjayer.

These educational credits are also phased out when a taxQualified higher education expenses include the cost of atten-
payer's MAGI exceeds certain levels. If taxpayers file a joint dance at a qualified educational institution, but are reduced by
return and have an MAGI above $80,000, their credit begins tothe amount of any scholarship, allowance, or payrtent.
be phased out. When their income reaches $100,000, the credit
is completely phased out and is no longer available to them. Another educational incentive is the broadening of the defi-
Between these amounts, the credit is phased out in a pro rataition of what can be included in a state plan. Beginning in
mannef® For example, taxpayers filing a joint return with an 1998, qualified state plans can include room and b§af@x-
MAGI of $90,000 are entitled to take fifty percent of the credit payers can purchase room and board as part of a state tuition
that they would be entitled to had their income been less tharplan and obtain the same tax advantages that they receive for
$80,000. This credit is phased out for all other taxpayers whertuition. The advantages of investing in a qualified state tuition
their MAGI exceeds $40,000 and is completely phased outplan are numerous: contributions to the program are not treated
when their MAGI reaches $50,000.The phase-out limits for  as gifts; accrual of money in the program is not subject to
both joint return filers and other filers are scheduled to beincome tax; and qualified distributions from the program are
increased for inflation beginning in 2002. also not subject to tax.

Another tax benefit for those incurring educational expenses
is a deduction for interest on qualified education IgarBhis Estate and Gift Taxes
new deduction is an above-the-line deduction. That is, the tax-
payer does not need to itemize in order to take advantage of this Some final changes worth mentioning are in the area of
new deduction. Eventually, the maximum deduction allowed estate and gift taxes. There is currently a $10,000 exclusion for
for interest on qualified educational loans will be $2500; but the gift of a present interest in propeftyBeginning in 1999,
this will be phased in over 4 years as follows: in 1998, the the $10,000 annual exclusion will increase with inflation; how-
amount will be $1000; in 1999, it will be $1500; in 2000, it will ever, since it will only increase in $1000 increments and infla-
be $2000; and in 2000 and thereafter, it will be $2500. tion is currently below four percent, it most likely will not

increase for several yedfs.

This deduction is phased out for taxpayers with an MAGI  Taxes on estates will also decrease. The lifetime credit cur-
between $40,000 and $55,000 ($60,000 to $75,000 for joint fil-rently allowed for estates is $192,800This credit equals the
ers)’? Also, deductions for interest on educational loans areamount of tax that would be charged to an estate valued at
only allowed during the first sixty months that interest pay- $600,000. This credit will slowly increase so that by 2006 the
ments are required. credit will equal the amount of tax due on an estate valued at

$1,000,00G* For 1998, the credit will increase to an amount

A qualified education loan includes any indebtedness which will equal the amount of tax due on an estate valued at
incurred to pay qualified higher education expenses for the tax-$625,000% Lieutenant Colonel Henderson.

67. Id. at 802 (codified at I.R.C. 8§ 25A(Q)).

68. Id. at 801 (codified at I.R.C. § 25A(d)).

69. Id.

70. Id. at 806 (codified at I.R.C. § 221).

71. Id. (codified at I.R.C. § 221(b)(1)).

72. Id. (codified at I.R.C. § 221(b)(2)).

73. Id. at 802 (codified at I.R.C. § 221(d)).

74. Id. (codified at I.R.C. § 221(e)(1)).

75. Id. (codified at I.R.C. § 221(e)(2)).

76. 1d. at 810 (codified at I.R.C. § 529(e)(3)(B)).
77. Id. (codified at I.R.C. 8 529(b)).

78. I.R.C. § 2503(b) (West 1997).

79. Pub. L. No. 105-34, § 501, 111 Stat. 788, 846 (codified at I.R.C. § 2503(b)).

80. I.R.C. § 2010(a).
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* Use Form 10404 if your taxable income from wages,
Update for 1997 Federal Income Tax Returns salaries, tips, interest, and dividends is less than $50,000. If you
use this form, you may not itemize deductions. You can claim
Legal assistance attorneys around the world who are prepareredits and take adjustments.
ing for the 1997 federal income tax filing season may find this
update useful in publicizing the information that is of the most  * If you intend to itemize deductions, have any capital gains,
concern to military taxpayeps. or have gross income over $50,000, you must use Formé1040.

Which Form Must Be Used? When to File?

The tax form that a taxpayer should use depends on his filing Tax returns must be postmarked by 15 April 1998ax-
status, income level, and the type of deductions and credits h@ayers who are living outside the United States and Puerto Rico
claims. The IRS has established the following guidelines for on 15 April 1998 have until 15 June 1998 to file their retéins.
choosing tax form&! If a taxpayer owes the IRS money, however, he will have to pay

interest on the amount he owes from 15 April 1998 until the IRS

* Use Form 1040E2 if you meet the following conditions  receives his paymefft. Taxpayers who are living outside the
duringthe tax year (1) you are single or married filing jointly;  United States and Puerto Rico and want to take advantage of
(2) you (and your spouse, if married) were under 65 on 1 Januthis extension should indicate on either their returns or an
ary 1998; (3) you (and your spouse, if married) were not blind attached statement that they were overseas on 15 April 1998.
at the end of 1996; (4) you do not claim any dependents; (5)
your taxable income is less than $50,000; and (6) your taxable Taxpayers who served in a combat Zéoea qualified haz-
interestincome was $400 or less. If you use this form, you mayardous ar€d have at least 180 days from the time they left the
not itemize deductions, claim credits, or take adjustments. combat zone in which to file their returtisIf a taxpayer was

81. Pub. L. No. 105-34, § 501, 111 Stat. 788, 845 (codified at I.R.C. § 2010(c)).
82. Id. The exclusion amount that the credit will equal is as follows:

In the case of estates dying,
and gifts made during:

1998 $625,000
1999 $650,000
2000 and 2001 $675,000
2002 and 2003 $700,000
2004 $850,000
2005 $950,000
2006 or thereafter $1,000,000

83. This update will be included in JA 26@x Information Series handbook of tax information flyers published each January by The Judge Advocate General's
School, U.S. Army. This publication contains a series of camera-ready tax information handouts that may be reproduaedbfmal yseventive law programs.
This update is currently in Microsoft Word format on the Bulletin Board of the Legal Automation Army-Wide System as JA268HRAG97 edition of JA 269
will be uploaded before the end of December 1997.

84. These guidelines are contained in the instructions to the various forms discussed in this section.

85. U.S. Internal Revenue Serv., Form 1040EZ, Income Tax Return for Single and Joint Filers With No Dependents (1997).

86. U.S. Internal Revenue Serv., Form 1040A, Income Tax Return for Single and Joint Filers (1997).

87. U.S. Internal Revenue Serv., Form 1040, Income Tax Return for Single and Joint Filers (1997).

88. I.R.C. 88 6072, 7502 (West 1997).

89. Treas. Reg. § 1.6081-5 (1990).

90. I.R.C. § 6601.

91. Id. 8 112(c)(2). The only areas qualifying for combat zone treatment as of 1 October 1997 were the Arabian Peninsulataneelsdstife Persian Gulf, the

Red Sea, the Gulf of Oman, that portion of the Arabian Sea that lies north of 10 degrees north latitude and west of é8stiégrgisde, the Gulf of Aden, and
the total land areas of Iraq, Kuwait, Saudi Arabia, Oman, Bahrain, Qatar, and the United Arab E®éeEeec. Order No. 12,744, 1991-1 C.B. 31 (1991).
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deployed outside the United States and away from his normal

duty station in support of Operation Joint Endeavor or Opera- Over $271,050 $81,646.50 plus 39.6% of
tion Joint Guard, he is also entitled to this extension, even if he the excess over $271,050
did not serve in the qualified hazardous duty area. No interest

or penalties for failure to file or failure to pay will be assessed

during this extensioft. Heads of Household

Taxpayers who do not qualify for the overseas or combat
zone extension can still obtain an extension. First, a taxpayer If Taxable Income Is: The Tax Is:
can receive an extension to 15 August 1998 by filing Form
4868 no later than 15 April 1998 Although this gives an auto- Not Over $33,050 15% of the taxable income
matic extension to 15 August 1998, the taxpayer must still pay
any taxes owed by 15 April 1998. If he does not pay all taxes Over $33,050 but $4857.50 plus 28% of the
owed by 15 April, he will be subject to a “failure to pay” pen- not over $85,350 excess over $33,050
alty and will be charged interest on any taxes not paid.

Over $85,350 but $19,601.50 plus 31% of

Taxpayers may also receive an additional two-month exten- not over $138,200 the excess over $85,350
sion to 15 October 1998 by filing Form 2688This request for
an additional extension will only be approved if the taxpayer = Over $138,200 but $35,985 plus 36% of the
can show good cause. The taxpayer will also be subject to a not over $271,050 excess over $138,200
“failure to pay” penalty and interest charges if he does not pay
his taxes in full by 15 April 1998. Over $271,050 $83,811 plus 39.6% of the

excess over $271,050

What Are the 1997 Tax Rates?
Unmarried Individuals (Other Than Surviving Spouses

The tax rates for 1997 remain unchanged and are 15%, 28%, and Heads of Households)
31%, 36%, and 39.6%. The following tableshow the
adjusted tax rates by filing status for 1997: If Taxable Income Is: The Tax Is:
Not Over $24,650 15% of the taxable income
Married Individuals Filing Joint Returns
and Surviving Spouses Over $24,650 but $3697.50 plus 28% of the
not over $59,750 excess over $24,650
If Taxable Income Is: The Tax Is:
Over $59,750 but $13,525.50 plus 31% of the
Not Over $41,200 15% of the taxable income not over $124,650 excess over $59,750
Over $41,200 but $6180 plus 28% of the Over $124,650 but $33,644.50 plus 36% of
not over $99,600 excess over $41,200 not over $271,050 the excess over $124,650
Over $99,600 but $22,532 plus 31% of the Over $271,050 $86,348.50 plus 39.6% of
not over $151,750 excess over $99,600 the excess over $271,050
Over $151,750 but $38,698.50 plus 36% of the
not over $271,050 excess over $151,750 Married Individuals Filing Separate Returns

92. Tax Benefits for Servicemen in Bosnia and Herzegovina, Pub. L. No. 104-117, § 1, 109 Stat. 827 (1996). Bosnia, ble€zeatiainand Macedonia are
currently considered to be qualified hazardous duty areas. Also, taxpayers who performed services outside the Unitpadi$S@it€pasation Joint Endeavor or
Operation Joint Guard and were away from their permanent duty stations are considered to have served in a hazardous duty area.

93. I.R.C. § 7508.

94. Id.

95. Temp. Treas. Reg. § 6081-4T (1996).

96. Treas. Reg. § 6081-1 (1989).

97. Rev. Proc. 96-59, 1996-2 C.B.
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If Taxable Income Is:

Not Over $20,600
Over $20,600 but
not over $49,800

Over $49,800 but
not over $75,875

Over $75,875 but
not over $135,525

Over $135,525

The Tax Is:

15% of the taxable income
$3090 plus 28% of the
excess over $20,600

$11,266 plus 31% of
the excess over $49,800

$19,349.25 plus 36% of
the excess over $75,875

$40,823.25 plus 39.6% of
the excess over $135,525

Estates and Trusts

If Taxable Income Is:

Not Over $1650

Over $1650 but
not over $3900

Over $3900 but
not over $5950

Over $5950 but
not over $8100

Over $8100

The Tax Is:
15% of the taxable income

$247.50 plus 28% of the
excess over $1650

$877.50 plus 31% of the
excess over $3900

$1513 plus 36% of the
excess over $5950

$2287 plus 39.6% of the
excess over $8100

What Are the 1997 Standard Deductions?

The following table shows the standard deduétiamounts

for 1997:

Filing Status

Joint Returns and Surviving

Spouses

Standard Deduction

$6900

98. Id.

99. I.R.C. § 63(c)(3) (West 1997).

100. Id. § 63(c)(5).

101. Id. § 63(c)(2).

102. Rev. Proc. 96-59, 1996-2 C.B.

103. Id.

104. Id.

40

Head of Household $6050
Unmarried Individuals $4150
(other than surviving spouses

and heads of household)

Married Individuals Filing a $3450

Separate Return

The IRS allows the elderly and the blind to claim a higher
standard deductiofi. A minor child claimed as a dependent on
another taxpayer’s return is entitled to a standard deduction,
and that standard deduction is limited to the greater of $650 or
the child’s earned incom& Thus, if a minor child did not
work and had only investment income, the child would take a
standard deduction of $650. If the child worked and had
income of $2500, the child would take a standard deduction of
$2500. The child’'s standard deduction would never exceed the
standard deduction for a similar taxpajférThus, if the child
were unmarried and earned $5000, the child would take a stan-
dard deduction of $4150.

What Is the 1997 Personal Exemption?

The personal exemption amount has increased to $2650 for
1997192 Social security numbers are required for all depen-
dents claimed on a tax return. The personal exemption begins
to phase out at $181,800 for taxpayers filing a joint return;
$151,500 for heads of household; $121,200 for unmarried tax-
payers (other than surviving spouses or heads of household);
and $90,900 for taxpayers who are married and filing sepa-
rately1

Earned Income Credit

The earned income credit will again be available. Taxpayers
will be eligible if their adjusted gross income is less than $9770
and they have no children; $25,760 and they have one child; or
$29,290 and they have two or more childf&nLieutenant
Colonel Henderson.
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Contract Law Note decide whether to pursue a particular contractor under the
Major Fraud Act.

Federal Circuits Split on Application of the Major Fraud

Act to Government Contracts The facts irBrooksare rather straightforward. Edwin, John,
and Stephen Brooks operated B & D Electric Supply, Inc.
“A little neglect may breed mischief, . . . for want of a nail, (B&D).**° The company sold electrical supplies to both mili-
the shoe was lost; for want of a shoe the horse was lost; and fofary and civilian customer&. The fraud committed by B&D
want of a horse the rider was los®® involved two subcontracts that it held with firms that had

entered into prime contracts with the U. S. N&¥yThe first
Benjamin Franklin subcontract was with Jonathan Corporation for fourteen ship-
board motor controls for a total price of $51,544The prime
contract between Jonathan Corporation and the Navy was val-
In United States v. Brook&S the United States Court of ~ued at approximately nine million dollaf$. The second sub-
Appeals for the Fourth Circuit recently held that the one million contract was with Ingalls Shipbuilding, Inc. (Ingalls) for six
dollar jurisdictional threshold of the Major Fraud Rtts sat-  rotary switches for a total price of $1479. The value of
isfied when a prime contract is valued at one million dollars or Ingalls’ prime contract with the Navy was five million dol-
more, regardless of the value of the particular subcontractiars**® As a result of fraud in the performance of the subcon-
which was tainted with fraud. This holding is contrary to the tracts, B & D was convicted in the United States District Court
Second Circuit’s opinion itUnited States v. Nad® In Nadi, for the Eastern District of Virginia for, among other things, vio-
the court specifically held that the value of the contract, for jur- lations of the Major Fraud Aét!
disidictional purposes under the Major Fraud Act, is deter-
mined by the value of the contract upon which the actual fraud On appeal to the Fourth Circuit, B&D challenged the district
is based® This conflict between the federal circuits creates a court’s interpretation of the Major Fraud A¢t. It argued that
certain amount of ambiguity for the practitioner who must the value of the contract under which the Major Fraud Act is
triggered should be determined by looking at the value of the

105. &rorp DicTioNARY oF QuoTaTions (Oxford Univ. Press 1979guoting BEnJamIN FRANKLIN, PooR RicHARD's ALMANAC (1758)

106. 111 F.3d 365 (4th Cir. 1997).

107. 18 U.S.C. 8 1031(a) (1994). The statute provides:
Whoever knowingly executes, or attempts to execute, any scheme or artifice with the intent (1) to defraud the United(Statesbtain
money or property by means of false or fraudulent pretenses, representations, or promises, in any procurement of prapegasiserime
contractor with the United States or as a subcontractor or supplaécontract in which there is a prime contract with the United States, if the
value of the contract, subcontract, or any constituent part thereof, for such property or services is $1,000,000 strathcsabject to the
applicability of subsection (c), be fined not more than $1,000,000, or imprisoned not more than 10 years or both.

Id. (emphasis added).

108. 996 F.2d 548 (2d Cir. 1993)

109. Id. at 551.

110. Brooks 111 F.3d at 368.

111. Id. The majority of B&D'’s business involved reselling new components produced by well-known and well-established manufadagtisabcomponents.
Under some limited circumstances, B&D sold certain electrical components that it custom-asséinbled.

112. Id.

113. Id. In this contract, B&D assembled the controllers itself, but it attempted to mislead the Navy by affixing to the cahedtademarks of Cutler-Hammer
Company, an approved military supplier of controlldik.

114. 1d.

115. Id. In this contract, B&D attempted to mislead the Navy by representing that the switches were new when B&D actually rsseimoiédas rebuilt themid.
116. Id.

117. Id. at 365.

118. Id. at 368.
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specific contract upon which the fraud is based. Thus, B&D
contended that the fraudulent misconduct involved subcon-
tracts which were only valued at $51,544 and $1470 respec-
tively.*® Accordingly, B&D argued that the fraudulent conduct
did not fall within the Major Fraud Act’s jurisdictional amount

of one million dollarg?®

tions, Congress enabled prosecutors to
combat effectively the severe procurement
fraud problem that Congress identifiégl.

The Fourth Circuit explicitly recognized that its decision
was contrary to the position taken by the Second Circuit in
United States v. Nadi®

The Fourth Circuit disagreed. The court stated that any con-

tractor or supplier involved with a prime contract with the

In Nadi, the Department of Defense awarded two contracts

United States who commits fraud is guilty so long as the primein 1990 and 1991 to supply packaged salt and pepper to Amer-
contract or subcontract is valued at more than one million dol-ican troops in the Persian Gulf War. One contract (for packaged

lars, regardless of privity with the United Stat®sThe court

specifically stated:

This reading [of the Major Fraud Act] recog-
nizes that the seriousness of this species of
fraud is measured not merely by the out-of-
pocket financial loss incurred on a particular
subcontract, but also by the potential conse-
guences of the fraud for persons and prop-
erty. In military contracts in particular, fraud
in the provision of small and inexpensive
parts can have major effects, destroying or
making inoperable multi-million dollar sys-
tems or equipment, injuring service people,
and compromising military readiness. By
extending the statute’s coverage even to
minor contractors and suppliers whose fraud-
ulent actions could undermine major opera-

119. Id.

120. 18 U.S.C. § 1031(a) (1994).

salt) was for $426,000, and the other contract (for packaged
pepper) was for $1,074,088. The contracts were awarded to
Robbins Sales Compaf?,which subcontracted the work to
My Brands, a condiment packager based in Bronx, New York.
My Brands was the only subcontractor and performed all of the
contract work?® In order to produce large amounts of salt and
pepper, My Brands expanded its plant capacity and entered into
an agreement with a vendor to purchase five condiment packing
machines at $50,00¢". My Brands only received four of the
machines and paid for only two of théfh. After the Persian
Gulf War ended, the Department of Defense terminated the
contracts for conveniené®. My Brands subsequently submit-
ted a false claim seeking reimbursement for all five machines at
$115,000 each, more than double the sales value of the equip-
ment®*® The contractor was convicted in the United States Dis-
trict Court for the Southern District of New York for, among
other things, violations of the Major Fraud Att.

121. Brooks 111 F.3d at 369. In addition to the specific language of Section 1031(a), the court explored the legislative historgingdbepstatute. The court
quoted at length from the senate report, which stated:

Procurement fraud is the most costly kind of fraud, accounting for about 18% of total losses. The Department of Defshsesepof$99.1
million due to procurement fraud for fiscal years 1986 and 1987. Prosecutions of individual companies reveal other fiistarbihgo
corporate officials of Spring Works, Inc. were convicted of deliberately providing defective springs for installationahagsgenblies of the
CH-47 helicopters, the Cruise Missile, and the F-18 and B-1 aircraft. Two corporate officials of MKB Manufacturing wecedéntémeir
role in the deliberate provision of defective gas pistons for installation in the M60 machine gun. Installation of thve geféetould cause
the gun to jam. Thus, the evidence shows that, besides causing financial losses, procurement fraud could cost theitifesfoddiess and
could threaten national security. These facts compel a legislative solution.

S. Rep. No. 100-503, at 2 (1988).

122.

123.

124.

125.

126.

127.

128.

Brooks 111 F.3d at 369.

996 F.2d 548 (2d Cir. 1993).

Id. at 548-49.

Id. at 549. Robbins was a broker with no production capacity of its own.

129. Id. Under the contracts, the Department of Defense had the right to terminate performance unilaterally. In the eventinhtfomiehe contractor had the
corresponding right to claim reimbursement for actual “out-of-pocket” expeites.

42
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On appeal, My Brands claimed that the Major Fraud Act did tation. The more expansive reading of the Major Fraud Act by
not define “value of the contract” and thus created a “trap for the Fourth Circuit is more beneficial to the government. In jus-
the unwary and permits arbitrary enforceméfit."The court tification, the Fourth Circuit summed up its position by stating,
disagreed with My Brands, noting that the common sense interin part:

pretation of “value of the contract” is confirmed by the statute’s
legislative history: “[tlhe phrase ‘value of the contract’ refers
to the value of the contract award or the amount the government
has agreed to pay to the provider of services whether or not this
sum represents a profit to the contracting comp#fy.”

In dicta, however, thbdladi court stated:

Nonetheless, we find that a reasonable read-
ing of the statute, in light of the legislative
history, requires that we adopt the rule,
argued for by Defendants, whereby the value
of the contract is determined by looking to
the specific contract upon which the fraud is
based. So, for example, in a case where the
value of a subcontract is less than
$1,000,000 but the prime contract is for
$1,000,000 or more, the subcontractor would
escape liability under section 1031We

But the jurisdictional amount requirement of
the major fraud statute, like any bright line
rule, dictates that some cases will fall outside
the scope of the law. We believe that our
reading of the statute is no more anomalous
than one which allows small subcontractors
to escape prosecution under the provision,
regardless of the overall project which their
fraud affects, simply by ensuring that their
own subcontract stays below the $1 million
jurisdictional amount. Th&ladi court’s
interpretation could significantly undermine
the purpose of the statute because pervasive
fraud on a mult-million dollar defense
project would be unreachable under the stat-
ute, despite Congress’ intent, if it were perpe-
trated in multiple separate subcontracts, each
involving less than the jurisdictional

adopt this rule with reference to the language amount!

of the statuté
In deciding what cause of action to pursue, the practitioner

Thus, the court itlNadi believed the focus should be on the should recognize that there is a split of authority between the

specific contract that was tainted with fraud. circuits. The United States Supreme Court will be the ultimate
arbiter of how 18 U.S.C. § 1031(a) will be interpreted. Until

For the practitioner, it is virtually impossible to reconcile the such time,United States v. Brook® provides an aggressive
contrary positions taken by the Fourth and Second Circuits.approach to ferret out fraudulent conduct by subcontractors on
The application of the Major Fraud Act by the two circuits was government contracts. Major Wallace.
not fact-dependent; it was simply a matter of statutory interpre-

130. Id. The contractor asked the vendor who sold the condiment machines (Suffolk Mechanical, Inc.) to issue false billing stftectieigtshe price of the
machines at $115,000 eacld.

131. Id. at 548.

132. 1d. at 550.

133. S. Rp. No. 100-503, at 12 (1988).

134. Nadi, 996 F.2d at 551 (emphasis added).

135. United States v. Brooks, 111 F.3d 365, 369 (4th Cir. 1997).

136. Id. at 368.
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The Art of Trial Advocacy

Faculty, The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Lawyering Through Your Eyes This behavior most often occurs in a relatively low threat
arena, such as introducing a withess—a court-sanctioned bol-
“The Next Question Must Be More Important” stering opportunity which, more often than not, counsel squan-

der by blazing through, eyes on the paper and the next
You are sitting in a bar with a good friend. He looks at you “important question.” Counsel must take this opportunity to
and says, “So, tell me about the case you tried last week.” Agersonalize the witness and to engage him.
you launch into your latest acquittal with gusto, your friend
immediately turns his head from you and begins to scan the bar,
apparently looking for more interesting conversation. You cut The Floor and Ceiling Have No Questions or Answers
your story short and eat another pretzel.
Think back to a recent opening or closing. Can you remem-
Perhaps a more familiar setting for the judge advocate is theber the faces of the panel members? Can you remember con-
“boss’ signal.” You walk in to discuss a case with the Staff necting eye-to-eye with a member and delivering an important
Judge Advocate. He asks you a question, and, shortly into youpoint to that member? Probably not. This is because we typi-
answer, his eyes fall and lock on a document on his desk—acally scanour listeners with our eyes. Even worse, we pace
document you didn’t give him. He reads it while you talk and “thoughtfully,” with our eyes scrutinizing the ceiling tiles or the

grunts the occasional “mmmm . . .” and “right.” You shorten crumbs on the floor. This most often occurs during opening
your case description and quickly exit, not wanting to waste anystatement and closing argument. We do not engage interested
more of his time. membersndividually. We simply roll over them like water

over a dam or avoid them entirely by looking at the floor and
What is the message from this classic human behavior? Theseiling.

message is, “I'm not interested, it's time to move on” or “this

conversation is over.” What thoughts bolt through the  The trial attorney must be constantly aware of not only what
speaker’s mind? Perhaps it is reluctance to continue speakingound is coming out but also how that sound is dressed. Like
or to expand on a thought or the story, incentive to cut short thethe bar scene or the “talk” with the Staff Judge Advocate, are
description, resentment, anger, disgust, or a combination ofour courtroom eyes engaged in their own persuasive yet
these things. counter-productive conversation?

Think back to your last trial and the signals you transmitted.
After you asked a witness a question, did you look down at your Solutions
notesduring the answetto find your next question? You were
probably listening, but you were also ensuring you had the next  Your eyes are simply another powerful tool to further your
question in the chamber, ready to fire. Your attention and con-cause. When you rehearse an opening or closing, think
centration werdalivided or appearedto be divided, which is  through, calculate, and plan your “eye speech.” You should
equally destructive. concentrate on establishing eye contact with each member at
some point in your delivery.
The consequence of this behavior, like the bar scene or the
boss’ office, is deadly. You have signaled to your witness that Ideally, you should engage each member a number of times
you are not interested in the question or the answer. The witas you talk. That is, you speak “individually” to that member
ness thinks, “he’s looking at the next question, not at me; heand deliver a singular thought or point. Only then should you
must not be interested in this answer.” As a result, the withesanove to a new member, lock on, fire the next point, and move
is inclined to shorten an answer because you look like you wanto the next target. To avoid a monotony and predictability, you
to move on. should inject a random quality into this process and avoid sin-
gling out members by over-relying on those with whom you
This nonverbal speech is also dangerously apparent to a&onnect more easily.
panel. It, too, picks up signals. The members think, “he’s look-
ing to the next questiorthis question must not be that impor-

tant. It's thenextquestion that's important.” When the Drills

advocate continues with similar behavior throughout an exam-

ination, it is hard to identify a single, apparently important Improving Eye Contact With Members
question.
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As highlighted extensively ithe Advocacy Trainer, A Man- Improving Eye Contact With the Witness
ual for Supervisor§The Advocacy Traingt drilling is essen-
tial to every profession. The baseball player practices fielding As a trial advocate, you must keep your eyes on the prize—
and hitting. The basketball player practices the jump shot. Theyour witness. During a practice direct examination, you should
doctor practices on cadavers (and, in university hospitals, onforce yourself to keep your eyes on the witnéssng your
living, breathing patients!). The trial advocate must also prac-question andluring the answer. You must fight off the desire
tice his art. to look to your paper to upload the next question. You should
find the question by either continuing to look at the witness or
The somewhat unorthodox drill below will improve your really listening to the witness so that the flow of your questions
eye contact with members—guaranteed. comes from the witness, in conjunction with your overall plan
of attack. Try to move away from your step-by-step pretrial
Deliver a portion of your opening, closing, or sentencing notes. Alternatively, if you feel compelled to follow your
argument during a training session. As you speak, establish eyscripted examination, find the next question after the witness
contact with a “member” and then shake the member’s handcompletes the answer. Simply pause and collect into your
(yes, take the person’s hand in yours; you need not shake thquiver the next two or three questions and begin again.
hand, simply grip it) while you “deliver” a single thought or
point to that person. Once the point is delivered, move ran- Trial advocates must practice this skill.lhe Advocacy
domly to another member, establish eye contact, shake heffrainercontains many drills that force counsel to improve their
hand, and deliver the point. Continue this through your state-eye contact.
ment?
Counsel must remember that there are many interconnected
You will find that a number of interesting things happen dur- skills in successful advocacy. Eye contact is a skill over which
ing this drill. First, you lock on the person, and she tends toan advocate can easily exercise control. It also has an incalcu-
lock onto you. Second, you have now invested that thought orable effect on his listeners. However unorthodox it may be, the
point with that member, you have given her ownership of it, you drill above will help advocates to master the art of “lawyering
have asked her to hold that thought for you throughout the casethrough their eyes.”
An additional benefit of this technique is your inevitable “run
on the bank.” Once you have invested an important point of
fact or law with a particular member, you can later “cash in” The Advocacy Trainer, A Manual for Supervisors
and have her recall that fact whyleu are looking at her. Grip-
ping the hand of the member also adjusts your pace (typically The AdvocacyTrainer marched into the hands of all Staff
slowing it down), and it tends to enhance your emphasis onJudge Advocates (SJAs) during the SJA Worldwide CLE held
what is important. at The Judge Advocate General’'s School, United States Army
(TJAGSA), during the week of 6-10 October 1997. For mili-
After a few minutes, continue the argument without the tary justice supervisors who are not colocated with their SJAs,
handshake. Your natural inclination will be to continue “hand TJAGSA will mail copies by the end of October 1997. The
delivery” of thoughts, points, and concepts with individual Criminal Law Department welcomes input @®he Advocacy
members. When you find yourself backsliding to the scanning Trainer and suggestions for future supplements. Those who
mode, picture the handshake in your mind and return to individ-have comments or suggestions can call (804) 972-6340 or e-
ual delivery. mail advtrngm@otjag.army.mil.

1. QrminAL L. Dep' T, THE JupGE AbvocaTE GENERAL'S ScHool, U.S. ARmy (1997) [hereinafter AE Abvocacy TRAINER].
2. This technique is a component of advocacy training conducted by the Naval Justice School, Newport, Rhode Island.

3. SeeTHe Abvocacy TRAINER, supranote 1, Tab B, Modules 1 and 2.
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Note from the Field

Army Discharge Review Board Streamlines and Reduces Processing Times

Captain Bronte’ I. Montgomery
Military Review Boards Agency

On 10 February 1996, the National Defense Authorization requests by former service members for discharge upgrades,
Act For Fiscal Year 1996vas signed into law. Under Section met the challenge. In June 1996, the ADRB had a backlog of
554 of the Act, the Secretary of Defense is required to “review approximately 4600 cases, and the processing time for dis-
the system and procedures used by the Secretary in the exercigharge upgrade requests averaged four years. The ADRB suc-
of authority under section 1552, Title 10, United States Code,cessfully eliminated this backlog within a year. The ADRB
in order to identify potential improvements that could be made projects the processing of a new case will now take approxi-
in the process for correcting military records Prior to this mately 120 days under normal circumstances.
statutory directive, the Assistant Secretary of the Army for
Manpower and Reserve Affairs identified the need fora The ADRB has worked hard to meet the challenge of
revamping of the Army’s major review agency and directed a restructuring in a manner that was efficient and fair to appli-
complete restructuring of the agency, in an attempt to improvecants. Prior to 1997, the upgrade rate was less than five percent.
service to soldiers. The agency was renamed the Army ReviewDuring 1997, the upgrade rate has been approximately ten per-
Boards Agency (ARBA) and gained new leadership. cent. However, defense counsel should continue to stress to cli-

ents that, while the responsiveness to new applications for

The ARBA has made great strides in its reorganization. Twodischarge upgrades has been greatly improved, a discharge
of its major goals were to reduce the backlog of cases before itsipgrade is not automatic.
boards and to reduce the processing time of its cases. The
Army Discharge Review Board (ADRB), which reviews

1. Pub. L. No. 104-106, 110 Stat. 186 (1996).

2. 1d. §554.
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USALSA Report

United States Army Legal Services Agency

Environmental Law Division Notes v. Coloradocontinues to be cited as authority for bringing non-
CERCLA challenges to ongoing CERCLA cleanups.
Recent Environmental Law Developments More recent authority suggests thatited States v. Colo-

rado is indeed a very limited precedent. NieClellelan Eco-

The Environmental Law Division (ELD), United States logical Seepage Situation v. Pefryor example, the Ninth
Army Lega| Services Agency’ produces Fe/ironmental Law Circuit held that “any challenge" to a CERCLA Cleanup is sub-
Division Bulletin(Bulletin), which is designed to inform Army  ject to CERCLA Section 113(h), even if the challenge is
environmental law practitioners about current developments inbrought under a statute other than the CERCLIAMcClelle-
environmental law. The ELD distributes tBelletin electron- ~ 1an, a local environmental group brought an action to require
ically in the environmental files area of the Legal Automated the Air Force to comply with various environmental laws while
Army-Wide Systems Bulletin Board Service. The latest issue, conducting a CERCLA cleanup at McClellelan Air Force Base,
volume 4, number 12, is reproduced in part below. located near Sacramento, California. The Air Force asserted

the CERCLA Section 113(h) defense, arguing that the court
lacked jurisdiction to entertain challenges to an ongoing CER-
CERCLA Section 113(h) Protects the Army from CLA cleanup. The plaintiffs argued in response that CERCLA
Challenges to Ongoing CERCLA Remedial Actions 113(h) operates only as a bar to challenges brought under the
CERCLA. In holding for the Air Force, the Ninth Circuit con-

In an effort to allow federal agencies to conduct cleanupscjuded that “Section 113 withholds federal jurisdiction to
without constantly having to defend their cleanup decisions inreview any of [McClellelan Ecological Seepage Situation’s]
court, Congress enacted Section 113(h) of the Comprehensivglaims, including those made in citizen suits and under non-
Environmental Response, Compensation, and Liability Act CERCLA statutes, that are found to constitute ‘challenges’ to
(CERCLA) as part of the 1986 Superfund Amendments andongoing CERCLA cleanup actions.”

Reauthorization Act. Section 113(h) of the CERCLA deprives

federal courts of subject matter jurisdiction over ongoing CER-  While cleanups may be conducted under the authority of any
CLA response actions. This somewhat controversial provisionof a number of statutes, including the Defense Environmental
in the CERCLA has caused a splitin the federal courts and conRestoration Account, the RCRA, and various Base Realign-
tinues to be a key issue in litigating cases that relate to ongoingnent and Closure statutes, the CERCLA should be cited as the
cleanups. primary authority under which environmental cleanups are con-
ducted. This will increase the likelihood that the Army will be

Much of the controversy surrounding Section 113(h) beganallowed to conduct its cleanup in relative peace, without
with the decision of the United States Court of Appeals for the repeated interruptions by litigation. Captain Stanton.

Tenth Circuit inUnited States v. Colorado In that case, the

Tenth Circuit upheld a Resource Conservation and Recovery

Act (RCRA) challenge to an ongoing CERCLA remedial action ~ Stakeholder Meetings on Resource Conservation and

that was being conducted by the Army at Rocky Mountain Recovery Act Reform Legislation

Arsenal. As a result, the Army was required to obtain, and to

comply with, a RCRA Part B permit, even though the cleanup  Although Congress is currently focusing on Superfund reau-

was a CERCLA response actidnDespite Army arguments thorization, the Clinton administration is considering the poten-

that this case is limited to its unique set of fadtmited States  tial for legislative reform of the Resource Conservation and
Recovery Act (RCRAYJ. In both June and August 1997, the

1. 990 F.2d 1565 (10th Cirdert. denied114 S. Ct. 922 (1993).
2. 1d.

3. For example, the Army had submitted the RCRA Part B permit application shortly before commencing the CERCLA cleahapgbehtly decided that the
permit was no longer required.

4. 47 F.3d 325 (9th CirJert. denied116 S. Ct. 51 (1995).
5. 1d.
6. Id. at328.

7. 42 U.S.C.A. §§ 6901-92 (West 1995).
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Council for Environmental Quality (CEQ) and the Environ- established minimum should be granted in certain circum-
mental Protection Agency (EPA) convened meetings in Wash-stances. The meeting also included a discussion of state autho-
ington, D.C. to discuss with stakeholders the subject of rization issues. The stakeholders considered what type of
amending the RCRA to modify the regulation of remediation authorization model might be appropriate for authorization of
waste. Participants in the meetings included industry, statean alternative remediation waste standard and to what extent it
environmental agencies, national environmental groups, andshould be predicated on existing state authorization. No fol-
local community groups. The CEQ and the EPA also invited low-on meetings on RCRA reform have been announced by the
congressional staff members and federal agency representa=EQ or the EPA. Major Anderson-Lloyd.

tives to the meetings as observers.

Application of Joint and Several Liability for Natural
5 Resource Damages Under the CERCLA and Determining
Who Can Recover for Natural Resource Damages

The Clinton administration identified remediation waste
management as an area for reform of the RCRA in the 199
RCRA Rifleshot Initiative. Last year’s legislative proposals
resulted in a great deal of debate on reform of the RCRA, but

no consensus was reached. The June and August meetings Although joint and several liability is not expressly man-
dated by the Comprehensive Environmental Response, Com-

emphasized that the administration remains committed to pur- - MR SEISE
suing legislative change in this area. pensation, and Liability Act (CERCLA)CERCLA liability is
joint and several where two or more defendants have contrib-

The first stakeholder meeting in June was structured aroundt€d to a single indivisible harm. The majority of courts adopt
seven specific controversial issues. These issues were posed 4% rule that damages should be apportioned only if the defen-
questions to elicit a discussion of solutions on which reform dant can demonstrate that the harm is divisiblehe defen-
policies could be based. There was not, however, agreement offant's limited degree of participation is “not pertinent to the
whether legislative reform was the preferred method of imple- guestion of joint and several liability, which focuses principally

menting changes to the remediation process. Although somé&" the divisibility among responsible parties of the harm to the

stakeholders believed that legislation was the most efficient€nvironment.

means of addressing cleanup problems, environmental and _ . o

community groups feared that changes to the statute could 'MPOsing the burden of proving divisibility of the harm on
erode the protection currently provided by the RCRA. Thesethe defendan.t hg; resulted in defe_ndants rarely escaping joint
groups felt that the current statute provides the framework to@nd several liability due to the difficulty of reasonably ascer-

develop regulations that are equipped to address the particulaf®iNing the proportional causes of environmental hérm.
cleanup requirements of a site. Therefore, a defendant may be responsible for paying an

unequal share of the harm. Although the potential inequitable

At the June meeting, the stakeholders also considered issued@ture of joint and several liability has not gone unnoticed, the
such as: how to structure oversight of alternative standards foffurts generally reason “that where all of the contributing
RCRA remediation waste management and disposal; how tc2US€s cannot fairly be traced, Congress intended for those
ensure community involvement in remediation waste manage-Proven at least partially culpable to bear the cost of the uncer-

.. . i ”12
ment reform; what the minimum requirements should be for tainty.
alternative remediation waste management and disposal stan- . .
dards; what types of remediation waste would be eligible for ~1he CERCLA provides for the restoration or replacement of
alternative management or disposal standards; how reform legh@tural resources that have been injured, lost, or destroyed by
islation should ensure adequate accountability and oversight fof € release of hazardous substances. The CERCLA defines
state remediation waste management programs; and how tonatural resources” broadly, to include “land, fish, wildlife,

ensure, through legislation, adequate enforcement of alternaPi0ta, air, water, groundwater, [and] drinking water supplies”

tive remediation waste management and disposal standards. hatbelong to, are managed by, or are held in trust by the federal
government, a state or local government, a foreign government,

The August meeting included a detailed discussion of public " @n Indian tribé? Section 107(a) (4)(C) of the CERCLA

participation issues. The discussion addressed whether miniStates that generators of hazardous wastes “shall be liable for
. damages for injury to, destruction of, or loss of natural

mum public participation opportunities should be guaranteed at- - X ; \
every waste remediation site and whether a variance from arf€Sources, including the reasonable costs of assessing such

8. Id. 88 9601-75.

9. Seee.g, United States v. Monsanto Co., 858 F.2d 160, 171-73 (4th Cir. 1988); United States v. Chem-Dyne Corp., 572 F. Supp1§&D8Cthio 1983).
10. Monsanto858 F.2d at 171.

11. Seee.g, |d. at 172-73ChemDyne 572 F. Supp. at 811.

12. O’Neil v. Picillo, 883 F.2d 176, 179 (1st Cir. 1989).
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injury, destruction, or loss resulting from such a rele&sdt’ Other courts, however, have refused to adopt this view. In
extends liability for natural resource damages to the samePhiladelphia v. Stepan Chemical Gdthe court disagreed with
classes of parties that are liable for cleaudowever, section  the holdings irBoontonandExxon Relying primarily on the
107(f)(1) of the CERCLA expressly limits those who can assert plain meaning of the statute, the court held that political subdi-
a claim under Section 107(a)(4)(C). “[L]iability shall be to the visions are not included in the definition of “state.” The court
United States Government and to any State” and “the Presidentfound no support in the statutory language or in the legislative
or the authorized representative of any State, shall act on behalfiistory for the holdings iBoontonandExxon
of the public as trustee of such natural resources to recover for
such damages? The court inBedford v. Raytheon C& agreed with the
Stepancourt, noting that, since the decisions of Ehexonand
Joint and several liability applies to both natural resource Boontoncourts, Congress has amended the CERCLA by pass-
damages and response actibh€ne area of contention, how- ing the Superfund Amendments and Reauthorization Act of
ever, is whether a municipality can bring an action pursuant t01986 (SARA). The SARA permits states to appoint natural
section 107 of the CERCLA for natural resource damages. Asresources trustees to bring lawsuits seeking natural resource
noted above, section 107(f)(1) expressly limits to the Presidentdamages. ThBedfordcourt stated:
or an authorized representative of a state the power to assert a

claim for natural resource damages Bbonton v. Drew Chem- Prior to [the] SARA, a policy-driven, expan-
ical Corp.* the court held that governmental subdivisions, sive interpretation of the word “State,”
such as municipalities, are encompassed within the meaning of designed to include local governments, was
“state” or, alternatively, that a municipality is an “authorized the only way a municipality could bring a
representative of a state” and is entitled to bring an action for natural resource damages action under [the]
natural resource damages. The court reasoned that it was CERCLA. In [the] SARA, Congress pro-
proper to expand the definition of “state” to effectuate the reme- vided an express means for states to bring
dial purpose of the CERCLA. Also, the court pointed out that natural resource damage actions by permit-
since the definition of “natural resources” under the CERCLA ting the states to designate natural resource
includes property belonging to local governments, it would be trusteeg?

anomalous to deny relief to a local government when its natural

resources are expressly listed within the protected coverage of In Rockaway v. Klockner & Klocknér Judge Ackerman,
section 107(a)(4)(C¥®. The rationale and holding of tiB®on- the same judge who wrote tBeontondecision, was persuaded
ton court were endorsed by the courtNew York v. Exxon by the arguments in tH&teparandBedforddecisions and con-
Corp.,2t where the court held that the City of New York could cluded that “the approach of thetgparcourt] is the better one.
bring an action for natural resource damages under section am, therefore, constrained to retreat from my earlier decision
107(a)(4)(C) of the CERCLA. in Boonton"2

13. Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) § 101(16), 42 U.S.C. A. § 9601(1®7)\\est 19
14. 42 U.S.C.A. § 9607(a)(4)(C) (West 1997).

15. SeeCERCLA § 107(a).

16. 42 U.S.C.A. § 9607(f)(1).

17. Charles de Saillasuperfund Reauthorization: A More Modest Propp8&IE.L.R. 10,201 (1997) (“As with liability for cleanup, liability for natural resource
damages is strict, joint, and several.”).

18. 621 F. Supp. 663 (D.N.J. 1985).
19. 1d. at 666.

20. 1d.

21. 633 F. Supp. 609 (S.D.N.Y. 1986).
22. 713 F. Supp. 1484 (E.D. Pa. 1989).
23. 755 F. Supp. 469 (D. Mass. 1991).
24. 1d. at 472.

25. 811 F. Supp. 1039 (D.N.J. 1993).
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Joint and several liability applies to natural resource dam-the ground.®? In the preamble to the final rule for USTs, the
ages in the same manner it applies to response actions. A feWgnvironmental Protection Agency (EPA) acknowledged that
district courts have extended the definition of “state” to include the statutory directive in the RCRA amendments was to “estab-
municipalities so that local governments can bring a naturallish a UST program ‘as may be necessary to protect human
resource damages action. With the enactment of the SARA health and the environmen€®and recognized that the statute
which provides a procedural mechanism for municipalities to provides “some flexibility for the [agency] to concentrate its
bring a natural damages action, the inclusive definition of resources on tanks that pose the greatest potential environmen-
“state” may no longer be necessary. Mr. S&ng. tal threat.®* The EPA further explained that this flexibility
allowed the agency “to define the universe of regulated facili-
ties in a manner that focuses regulatory resources on the tanks
posing substantial risk from storage of regulated substances
and, thereby, fosters development of a program that most effec-

tively protects human health and the environmént.”
The approach of the 22 December 1998 underground storage

tank (UST) upgrade deadline has prompted several questions ygjng this flexibility, the EPA created “regulatory exclu-
regarding oil-water separators. One question in particular con-g;on<s tq exempt four classes of tanks from the UST regula-
cerns whether collection tanks for oil that is isolated by the sep-tjons one of which was wastewater treatment systems

arator are considered USTs or whether these collection tank%ermitted under the Clean Water Act (CWK).The EPA

are exempt from the UST regulations. The answer to this qUeSj, | ded in the universe of waste water treatment systems “any

tion depends on the type of oil-water separator involved and theyi_yater separators subject to regulation under either section
facts of each particular situatich. 402 or 307(b) of the Clean Water Aét."Most oil-water sepa-
rators fall into this exemption. By virtue of these exclusions,
Underground storage tanks are regulated by the 1984y, 67616 the UST regulations do not apply if the oil-water sep-
amendment8 to the Resource Conservation and Recovery ACt 44101 collection tank is included in a “wastewater treatment
(RCRA)? The implementing regulations for the UST provi- an system that is part of a wastewater treatment facility regu-

sio_ns of the RC.RA are at 40 C.F.R. part ZJB(DJnd.er the '€QU-  |ated under section 402 or 307(b) of the Clean Water RAct.”
lations, a UST is defined as “any one or combination of tanks

(including underground pipes connected thereto) that is used to

- Iafi p lated sub d th I In some cases, however, the oil collection tank is located in
contain an accumulation of regulated substances, and the Volg|ose proximity® to the oil-water separator but is not covered

ume of which (including the volume of the underground pipes ., ejther WA National Pollutant Discharge Elimination Sys-
connected thereto) is 10 percent or more beneath the surface qf, permit requirements or pretreatment standards. The EPA

Regulation of Oil-Water Separators Under the RCRA’s
Underground Storage Tank Regime

26. Id.

27. Mr. Song was an intern at the Environmental Law Division’s Compliance Branch and the Restoration and Natural Reswir desiBgahe summer of 1997.
28. This article examines this question in terms of the federal UST program.

29. Pub. L. No. 98-616, 98 Stat. 3221 (1984). The amendments added Subtitle I, which is codified at 42 U.S.C. § 6991.

30. 42 U.S.C.A. 88 6901-91(i) (West 1995).

31. Technical Standards and Corrective Action Requirements for Owners and Operators of Underground Storage Tanks,.2BC @.806)t

32. Id. § 280.12.

33. Preamble to Final Rule for Underground Storage Tanks, Technical Requirements, 53 Fed. Reg. 37,082 (1988) [hereihtfigaRadable in LEXIS, Genfed
Library, Allreg Files at *42).

34. 1d.
35. Id. at 37,108.

36. The EPA noted that “[u]nlike statutory exclusions, regulatory exclusions may be modified by the Agency in the futuneshiofibrmation show that regula-
tions of an excluded tank type is necessaty.”at 37,107.

37. 33 U.S.C.A. 8§ 1251-1387 (West 1995).
38. Preamblesupranote 33, at 37,108.

39. Id. at 37,194-95. Under the CWA, section 402 imposes National Pollutant Discharge Elimination System permit requiremenitsn &0 €8 imposes Pre-
treatment Standards upon discharges of pollut&8ee33 U.S.C.A. 8§ 1251-1387.
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chose to defer these tanks from the UST regulations. Specifisummary judgment to the United States Army (Army). The
cally, the EPA deferred from regulation those tank systems thatNinth Circuit held that a subcontractor may bring suit against
treat waste water but are not subject to section 402 or 307(b) ofhe government to recover funds owed to the subcontractor by
the CWA# the prime contractor on a government contract for upgrade of
telecommunications at an Army degbtAs the circuit court’s
Although the EPA did not specifically mention the collec- decision runs counter to long-standing precedent insulating the
tion tanks described above, these tanks presumably argovernment from lawsuits by subcontractors under the doctrine
included in the deferred subset of tanks that includes oil-waterof sovereign immunity, the Army recommended that the
separators for several reasons. First, the regulations envisioneBepartment of Justice seek rehearing en banc of the circuit
USTs being defined in terms of “tank systerf’s.Second, the  court’s decision. The Department of Justice concurred with the
EPA created the deferral in conjunction with the exclusion for Army’s recommendation and on 9 October 1997 filed a petition
waste water treatment “tank system%.Finally, a “tank sys-  seeking rehearing en banc with the Ninth Circuit.
tem” is defined as an “underground storage tank, connected
underground piping, underground ancillary equipment, and
containment system, if any® Under these criteria, an oil-
water separator with an immediately adjacent collection tank o
would qualify as a waste water treatment “tank system” com-  laintiff-Appellant, Blue Fox, Inc. (Blue Fox), was a sub-

posed of an underground storage tank designed to receive angontractor on a project which required the prime contractor,
to treat an influent wastewater through physical, chemical, or Verdan Technology, Inc. (Verdan), to upgrade the telecommu-

biological methods and would also include any connected Nications capability of the Army Depot in Umatilla, Oregon.
underground piping, underground ancillary equipment, and The contract between the Small Business Adm|n|.stréﬁ|on
containment system. In such a situation, the collection tank(SBA) and Verdan contemplated two phases of work: (1) con-

would be deferred from the UST regulatidhdviajor DeRoma. struction of a facility to house telephone switching equipment
and (2) the installation, testing, and putting on-line of the

switching equipment. Verdan subcontracted with Blue Fox to

Background

Litigation Division Note construct the twenty-five foot by twenty foot concrete block

building that would house the system; to install all of the elec-

Recent Decision: trical, heating, ventilation, and air conditioning systems for the

Blue Fox, Inc. v. The United States Small Business building; and to construct a cable vault that would run under-
Administration and the United States Army neath the building. The subcontract represented forty-three

percent of the overall contract.

Introduction
The Army treated the contract as a service contract, not a
On 25 August 1997, the United States Court of Appeals for construction contract, and thus did not require Verdan to fur-
the Ninth Circuit (Ninth Circuit) issued a decisionBiue Fox, nish, nor did Verdan furnish, a payment or performance bond as
Inc. v. The United States Small Business Administration and thgequired in certain instances by the Miller AttBlue Fox
United States Arnt§which reversed the district court's grant of ~ alleges that it was unaware until it completed performance that

40. In the question that prompted this article, “close proximity” is defined as two or three feet away.

41. Preamblesupranote 33, at 37,108. The tank systems, however, are exempt only from Subparts B-E and G and are, therefore, subjattitmamicable

provisions of the UST regulationdd. at 37,194. Furthermore, exclusion and/or deferral of a UST does not excuse noncompliance with other statutes, such as the
CWA or the Clean Air Act, 42 U.S.C.A. 88 7401-7671(q) (West 1995).

42. Preamblesupranote 33, at 37,082.

43. Id. at 37,194.

44. 1d. at 37,125.

45. Thus, in this scenario, the answer regarding UST regulation of the adjacent collection tank under the federal US3 ‘madpaloty not.” However, the more
remote the collection tank is from the separator system, the more probable the answer is “yes.”

46. No. 96-35648, 1997 WL 489034 (9th Cir. Aug. 25, 1997).

47. 1d. at *1.

48. The contract was solicited pursuant to Section 8(a) of the Small Business Act, 15 U.S.C. § 637(a). Section 8¢ha ipgtinéss development program for
those contractors determined to be socially and economically disadvantaged. The statute required certain governmentlmatbatide so that the SBA could

award them to eligible firms. The Army set aside this contract to the SBA in September 1993. However, the Army, the\&Bdgratitereafter signed a tripartite
agreement under which the SBA delegated responsibility for administering the contract back to the Army.
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no bond had been furnished. The Army made all payments orthat, absent a waiver, the doctrine of sovereign immunity pro-
the contract directly to Verdan. However, Verdan failed to pay tects the United States and its agencies from such la%uits.
Blue Fox money due, in the amount of $46,518.14, for work The Administrative Procedure Act (APAprovides that a suit
performed. Blue Fox notified the Army, in writing, of Verdan’s may be brought against the federal government where the plain-
failure to pay. The Army, after making additional contract pay- tiff seeks some type of relief other than money damages. Thus,
ments to Verdan, subsequently terminated Verdan for default inthe courts’ analyses, under the APA, turned to whether Blue
January 1995 for, among other things, failure to adhere to theFox sought relief other than money damages. Blue Fox argued
contract’'s delivery schedule. The Army modified an existing that the relief it sought was an equitable lien against the United
services contract with another contractor to obtain completion States, not money damages.
of the project. Blue Fox obtained a default judgment against
Verdan and its officers in January 1995 in the Tribal Court of  The district court initially looked t@owen v. Massachu-
the Yakima Indian Nation, but Blue Fox was unable to collect sett$®and the analysis employed by the United States Supreme
any money from Verdan. Court when determining if a suit seeks money damages and is
thus barred. IBowen the Court held that if the damages
Blue Fox brought suit against the Army in the United States sought were compensation for a suffered loss, the suit sought
District Court for the District of Oregon, alleging, int&lia, money damages. Conversely, if the suit was simply a claim
that the Army violated the Miller Act by failing to ensure that a for “the very thing to which the plaintiff was entitle#f,the suit
bond was in place to protect Blue F8xBlue Fox sought an  sought specific relief, not money damages, and sovereign
equitable lien upon the money retained by the Army under theimmunity was waived under the APA. Accordingly, the district
original contract or appropriated for use on the contract to com-court’s analysis focused on whether Blue Fox wastledto
plete the work. On 24 May 1996, the district court entered the unpaid contract funds under the Miller Akct.
judgment for the Army and against Blue Fox on cross-motions
for summary judgmertt. The district court held that it had no Upon review of the Miller Act’'s requirements, the district
jurisdiction to determine Blue Fox’s claim against the Army court determined that Blue Fox waset entitled to reimburse-
because the “waiver of sovereign immunity provided by the ment from the Army for Verdan’s failure to pay the subcontrac-
[Administrative Procedure Act] does not apply to the claim of tor. The court found that the act “neither places a duty on the
Blue Fox.™? government to insure that a bond is furnished, nor places the
Analysis government and the subcontractor in privity of contratt.”
Since the court interpreted the act as imposing no statutory or
The fundamental question addressed by the district and cir-contractual obligation on the Army to pay the subcontractor, it
cuit courts was whether the district court had jurisdiction to held that Blue Fox could not seek specific relief under the act
consider Blue Fox’s claim against the Army. The Army argued and that Blue Fox’s claim was for money dam&fesccord-

49. 40 U.S.C. § 270a(a)(2) (1994). The act, in pertinent part, requires that on all contracts in excess of $25,000tlla¢ ioowstruction, alteration, or repair of
any building or public work, the contractor must furnish certain bonds. One of the required bonds is a payment bond tyithr ausetées that will protect those
individuals supplying labor and material for the work provided under the contract.

50. Blue Fox asserted jurisdiction under 28 U.S.C. § 1331, the Administrative Procedure Act (APA).

51. Blue Fox, Inc. v. United States Small Bus. Admin. and U.S. Dep't of the Army, No. 95-612, 1996 U.S. Dist. LEXIS 826M€y.23, 1996).

52. Id. at *13. The court found that the Miller Act did not apply to the contract in question, as it was primarily a servict aadtthat even if the Act had applied,
it created no statutory obligation for the Army to pay Blue Fox.

53. Loeffler v. Frank, 486 U.S. 549, 554 (1988); United States v. Testan, 424 U.S. 392, 400 (1976); Federal HousingBAimBOY.U.S. 242, 244 (1940).
54. 5U.S.C. 8§ 702 (1994). The act states, in pertinent part:
A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within theé enedeuamt
statute, is entitled to judicial review thereof. An action in a court of the United States seekirgthreti¢ghan money damagaad stating a
claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under coloudtdetplshall not be
dismissed nor relief therein be denied on the ground that it is against the United States or that the United Stategaasabledisity.
Id. (emphasis added).
55. 487 U.S. 879 (1988).
56. Id. at 895.

57. 1d.

58. Blue Fox, Inc. v. United States Small Bus. Admin. and U.S. Dep'’t of the Army, 1996 U.S. Dist. LEXIS 8264, at *10 (& 4, ¥D96).
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ingly, the court held that Blue Fox’s claim was not cognizable found that no waiver of sovereign immunity or independent
under the APA! cause of action exis£8.

The Ninth Circuit reversed this holding, with the majority As the dissent noted, the majority decision runs contrary to
finding that Blue Fox’s claim wasotbarred by the doctrine of  what has been “the law for decades,” that “subcontractors can-
sovereign immunity, reiterating that the immunity had been not enforce a lien on government property unless the govern-
waived as to suits “seeking relief other than money damages'ment has waived sovereign immunit$2” The dissent
under the APA. The majority cited Bbwenas well, and to the  accurately indicated that no court has ever held that a subcon-
Court’s quote from Judge Bork’s opinionaryland Depart- tractor may sue the government for payment of money that
ment of Human Resources v. Department of Health and Humarprime contractors failed to make to subcontractors, absent an
Serviceg? in which he drew the distinction between “money agreement by the government to allow such stiifshe dissent
damages” and “specific remedies.” Judge Bork characterizedfound that no such agreement existed in the instant case and,
money damages as compensatory damages, and specific remaecordingly, that the suit was barréd.
dies or performance as “an attempt to give the plaintiff the very
thing to which he was entitled®The majority, citingAetna )

Casualty and Surety Co. v. United Statedisagreed with the Conclusion

district court’s holding that Blue Fox had to be statutorily enti- o . .

tled to the specific relief requested. Instead, the majority held 1 he implications of this decision for the government, and the
that Blue Fox sought an equitable lien, which was an equit‘,ﬂb|epract|t|oner involved with government contracting, are numer-

remedy, not an action for damages, and thus was included®YS: It is likely to open the floodgates to increased litigation by
within the APA's waiver of sovereign immunit. subcontractors seeking to enforce liens against the government

for payments not made by prime contractors. Additionally,
such a break in long-standing precedent will make it more dif-
ficult for federal agencies to dispose of such lawsuits promptly
at the threshold. Moreover, if the decision stands, it will
adversely affect the procurement process for all federal agen-

The dissent in the circuit court’s decision rejected this con-
clusion, stating that “no matter how you slice Blue Fox’s claim,
it seeks funds from the treasury to compensate for the Army’s
failure to require Verdan to post a borfé.The dissent viewed ) 4
Blue Fox’s claim as accomplishing “by indirection a result that Ci€S: not just the Army.

[it] . . . could not reach under the Miller Act."The dissent dis- . . ) . i
Those who are involved with the drafting and administration

missed the majority’s holding that the district court was wrong
in requiring that a statutory remedy exist for the APA to apply, pf government contracts must be careful to properly character-

indicating that the real question was whether the governmentZ€ these contracis. Should the Miller Act apply, the govern-
has a duty—in this case, under the Miller Act—which can be M&Nt must require the necessary bond, thereby giving

specifically enforced. As the dissent found no such duty, it SUPcontractors an avenue by which they may seek to recover

59. Id. at *12 (citing Fanderlik-Locke Co. v. United Stagegel. M.B. Morgan, 285 F.2d 939 (10th Cir. 1966¢rt. denied365 U.S. 860 (1961); Arvanis v. Noslo
Eng’g Consultants, Inc., 739 F.2d 1287, 1288 (7th Cir. 1984)).

60. Id.

61. Id.

62. 763 F.2d 1441, 1446 (D.C. Cir. 1985).

63. Id.

64. 71 F.3d 475 (2d Cir. 1995).

65. BlueFox, Inc. v. United States Small Bus. Admin. and U.S. Army, No. 96-35648, 1997 WL 489034 (9th Cir. Aug. 25, 1997).

66. Id. at *6.

67. 1d. at *7.

68. Id.

69. Id. at *6.

70. 1d. It has long been recognized that subcontractors have no enforceable rights against the United States for such coiBpeusitanStates v. Munsey
Trust Co., 332 U.S. 234, 241 (1947); Westbay Steel, Inc. v. United States, 970 F.2d 648, 650-51 (9th Cir. 1992); J.thdrskibdnor, 901 F.2d 383, 386 (4th

Cir. 1990); Arvanis v. Noslo Eng’g Consultants, Inc., 739 F.2d 1287, 1289-90 (7th Cir. 1984); United Elec. Corp. v. Ue#tg@4St&t2d 1082, 1087 (Ct. Cl. 1981).

71. Additionally, no privity of contract exists between Blue Fox and the Army; the privity exists between the Army amdelw®ptiactor, Verdan.
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unpaid money, by suing on the bond in the name of the United
States?® Major Risch.

72. Although the district court held that the Miller Act did not apply because the Army had properly decided that thexamfrawtarily a service contract, the
dissent in the circuit court’s decision, based on the Army’s concession before the district and circuit courts that theassuigect to the Miller Act, indicated
that there was “no question that the Army should not have approved the Verdan contract without ensuring that there wateassuestgdpond . . . .Blue Fox
1997 WL 489034, at *7.

73. Seed0 U.S.C. § 270b(b) (1994).
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Claims Report

United States Army Claims Service

Personnel Claims Notes When the carrier fulfills these requirements and its estimate
is still not used, the claims office is required to provide to the
carrier, in writing, a justification for not using the estimate.

Proper Procedure for the Use of Claims offices have a number of acceptable responses available
Carrier-Provided Estimates to justify not using a carrier-provided estimate. First, carrier
estimates frequently do not meet all of the criteria set forth in
In 1992, the Military-Industry Memorandum of Understand- the MOU. In a recent appeal to the Defense Office of Hearings
ing on Loss and Damage Rules (MGWyas modified to  and Appeals which involved the repair and replacement of
include, in part, procedures for the use of carrier-provideddamaged picture frames, the U.S. Army Claims Service
repair estimates. Claims offices must note what is required of USARCS) emphasized that the carrier-provided estimate was
the carrier and what information the estimate must containnot obtained from a responsible and qualified repair firfine
before a claims office is obligated to use the carrier-provided USARCS argued that, in order to be qualified, a business must
estimate. The MOU states that the mllltary services shall eval-ha\/e the skill to do the Specia”zed repairs required for the spe-
uate an itemized repair estimate submitted by a carrier from aeific type of property involved. The estimate obtained by the
qualified andresponsibldirm in the same manner as any esti- carrier was from a furniture repair shop, not a picture frame
ma.te submitted by a claimant when either of the fO”OWing sit- repair shop_ The USARCS argued that: (1) the repair shop was
uations occur: not in the business of repairing that type of property; it repairs
furniture, not picture frames and (2) while the furniture shop
(1) the claims office receives an itemized repair estimate claimed it could touch-up the frames, two different frame repair
from the carrier within forty-five calendar dagé delivery of  shops stated that the frames could not be touched-up due to the
the items, and it is the lowest estimate overall (note that this iSunique finish of the frames. Moreover, the owner has the |ega|
not forty-five days after dispatch of the DD Form 1840R); or  right to have the repair firm of his choice complete the viork.

(2) the claims office receives the itemized repair estimate A second justification for not using a carrier-provided esti-
morethan forty-five calendar days after delivery if: (a) the mate is that the carrier’s estimate may be incomplete. For
claim has not already been adjudicated ¢)dhe estimate is  example, an estimate may be incomplete if the repair quote cov-
the lowest overaf. ers only a portion of the work required. In a recent case, the car-

rier provided the USARCS with an estimate to replace only the

If the carrier provides the claims office with a low repair mjissing hardware from a piece of furniture when the claimed
estimate after the claims office dispatches the Demand on Cardamage included scratches and gouges in addition to missing
rier, that estimate will be considered in the carrier’s rebuttal or hardware. The estimate was much lower than that provided by
the appeals process if it is lower than the estimate used by théhe owner, but, because it did not cover the total extent of the
claims office and if the carrier establishes that the claimant’s damage’ it was dismissed as unreasonable and therefore did not
estimate was unreasonable in Comparison with the market pric%a\/e to be used. The government has the right to reiect an esti-
in the local area or in relation to the value of the goods prior tomate provided by the carrier based on the finding that it is
being damaged. Additionally, if a carrier provides an estimate ynreasonablé. The Comptroller General has ruled that in the
based on an inspection following receipt of the DD Form 1840, ahsence of competent evidence from the carrier, it will not
the carrier is entitled to make an additional inspection and tOre\/erse an administrative determination by the government on
provide an additional estimate following receipt of the DD thijs issu€. A lower estimate available to the carrier from a par-
Form 1840R. ticular firm does not show that the military member’s estimate

is unreasonable.

1. Joint Military-Industry Memorandum of Understanding on Loss and Damage Rules (1 Janel®B2gd inArRmy Law., Mar. 1992, at 45 [hereinafter MOU].
2. 1d.

3. ld.

4. This case is currently still pending.

5. Seelnterstate International, Inc.—Damage to Household Goods, B-197911.6, 1989 WL 240769 (Comp. Gen. May 25, 1989); Allies, fac, IBREB2696,
1977 WL 12961 (Comp. Gen. May 20, 1977).

6. SeeMOU, supranote 1.
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be equivalent to providing misinformation, especially if the

Claims offices should also reject a carrier’s estimate for claimant asks general questions, such as “is this all | need to
many of the same reasons it would reject an owner’s estimatedo?” Lieutenant Colonel Masterton.
even if the carrier submits the estimate in a timely manner.
Claims personnel should not accept estimates from firms that
have reputations for being unreliable, firms that exaggerate
estimates, firms that cannot perform the work in a timely man- . i ) : )
ner, firms that cannot make the repairs in the claimant's home, /hen preparing demands against carriers, field claims per-

or firms located a considerable distance from the claimant. Ms SONnel must check all documents for clarity. If the copy of the
Barto? DD Form 1844, List of Property and Claims Analysis Chart, an

estimate, or any other document is too light or is unreadable,
claims personnel should make a better photocopy to ensure that
Checking for the DD Form 1840R all information is clear.

Clarity of Documents

When a claimant submits a personnel claim for a transporta- At a recent meeting of the carrier industry and the military
tion loss, it is essential for personnel in the claims office to con- services, representatives of the carrier industry complained that
duct a quick check to ensure that a DD Form 1840R or similarmany of the documents submitted in the demand packet are
notice document has been dispatchedhis is especially  illegible or difficult to read. The carrier industry indicated that
important if a backlog in the office prevents the claim from the DD Form 1844 is sometimes too light, and the carrier liabil-
being adjudicated on the same day it is received. Field claimsty portion of the form often is not reproduced on the copy.
personnel should conduct this check before the claimant leaves
the office, so they can ask the claimant where the DD Form When a claimant submits an inventory that is so light that it
1840R was turned in, if this is not obvious. is virtually illegible, the claims office should contact the carrier

and request a better copy. Clear original documents and copies

If a DD Form 1840R has not been completed, claims person-should speed up the claims process and reduce the need for
nel should assist the claimant in completing the necessaryextra correspondence with carriers. Ms. Schultz.
notice documents. The simplest way of doing this is to mail to
the carrier the completed DD Form 1844, which will serve as a . L
substitute for the DD Form 1840R. Claims Training

If a claims office does not check to ensure that the claimant 1997 - 1998 USARCS VTC Schedule
completed the necessary notice documents and if the claimant
submitted the claim within seventy-five days of delivery,itmay ~ The U.S. Army Claims Service (USARCS) will hold its
be appropriate to waive the standard deductions for lost potenvideo teleconferences (VTC) on the following dates at the times
tial carrier recovery. Ordinarily, if a claimant fails to provide indicated:
timely notice to a carrier or warehouse, the amount of money

that could have been recovered from the carrier or warehouse 4 December 1997 1300-1500 EST
must be deducted from the amount payable on the ¢faim.

However, such a deduction need not be made if the claimant 12 February 1998 1300-1500 EST
can substantiate that he or she received misinformation from a

field claims office!® When a claimant turns in a claim within 8 April 1998 1300-1500 EST
seventy-five days of delivery, failing to tell the claimant that the

carrier has not been properly notified of loss and damage may 10 June 1998 1300-1500 EST

7. SeeBeach Van & Storage, B-234877, 1989 WL 241537 (Comp. Gen. Dec. 11, 1989).

8. Sednterstate Internationall989 WL 240769Allied Van Lines1977 WL 12961. The Defense Office of Hearings and Appeals recently reaffirmed this position.
SeeDOHA Claims Case, No. 96070212 (Nov. 27, 1996).

9. Ms. Barto was a summer intern at the U.S. Army Claims Services.

10. The DD Form 1840R is not the only document which may be used for this purpose. Other documents, such as a GovegtroaRépspt, DD Form 1841,
or a personal letter from the claimant, may also constitute proper notice of loss or d&@agenerallfPersonnel Claims Not&#yhat Constitutes Timely Notice?
ARrMY Law., June 1997, at 59.

11. Sherwood Van Lines—Loss and Damage to Household Goods—Notice of Damage, 67 Comp. Gen. 211 (Jan. 29, 1988).

12. U.S. BP T oF ArRMY, ReG. 27-20, lEcAL SERvICES CLaims, para. 11-21a(3) (1 Aug. 1995).

13. Id. para. 11-21a(3)(c).
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The Fort Meade VTC Center has a twenty-four hookup  Field claims personnel are encouraged to participate through
capacity, and the following twenty-four locations are sched- comments, presentations, and questions during the VTC. For
uled: Fort Benning, Fort Bliss, Fort Bragg, Fort Campbell, Fort more information, claims personnel should contact CW2 John
Carson, Fort Drum, Fort Eustis, Fort Gordon, Fort Hood, Fort Lawson by telephone at (301) 677-7009, extension 341, or by
Huachuca, Fort Irwin, Fort Jackson, Fort Knox, Fort Leaven- e-mail at lawsonjo@claims.army.mil.
worth, Fort Leonard Wood, Fort Lewis, Fort McPherson, Fort
McClellan, Fort Pope, Fort Riley, Fort Rucker, Fort Sam Hous-
ton, Fort Sill, and Fort Stewart.
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Guard and Reserve Affairs Items

Guard and Reserve Affairs Division

Office of The Judge Advocate General, U.S. Army

The Judge Advocate General's Reserve Additional information concerning attending instructors,
Component (On-Site) Continuing GRA representatives, general officers, and updates to the
Legal Education Program schedule will be provided as soon as it becomes available.

The following is the current schedule of The Judge Advo-  If you have any questions about this year’s continuing legal
cate General's Reserve Component (on-site) Continuing Legaleducation program, please contact the local action officer listed
Education Program Army Regulation 27-1, Judge Advocate below or call Major Juan J. Rivera, Chief, Unit Liaison and
Legal Servicesparagraph 10-10a, requires all United States Training Officer, Guard and Reserve Affairs Division, Office of
Army Reserve (USAR) judge advocates assigned to JudgeThe Judge Advocate General, (804) 972-6380 or (800) 552-
Advocate General Service Organization units or other troop 3978, ext. 380. You may also contact Major Rivera on the Inter-
program units to attend on-site training within their geographic net at riveraju@otjag.army.mil. Major Rivera.
area each year. All other USAR and Army National Guard
judge advocates are encouraged to attend on-site training. GRA On-Line!

Additionally, active duty judge advocates, judge advocates of
other services, retired judge advocates, and federal civilian You may contact any member of the GRA team on the Inter-
attorneys are cordially invited to attend any on-site training ses-net at the addresses below.

sion.
COL Tom Tromey,......cccceeveveeeeennannn. tromeyto@ otjag.army.mil
1997-1998 Academic Year On-Site CLE Training Director
On-site instruction provides updates in various topics of COL Keith Hamack,....................... hamackke @otjag.army.mil
concern to military practitioners as well as an excellent oppor- USAR Advisor
tunity to obtain CLE credit. In addition to instruction provided
by two professors from The Judge Advocate General’s SchoolDr. Mark Foley,.........cccccoeiiiiinnins foleymar@otjag.army.mil
United States Army, participants will have the opportunity to Personnel Actions
obtain career information from the Guard and Reserve Affairs
Division, Forces Command, and the United States Army MAJ Juan RIiVera,.........ccccocuvveeerinneennne riveraju@otjag.army.mil
Reserve Command. Legal automation instruction provided by Unit Liaison & Training
personnel from the Legal Automation Army-Wide System
Office and enlisted training provided by qualified instructors Mrs. Debra Parker,.............cc.cccce. parkerde@otjag.army.mil
from Fort Jackson will also be available during the on-sites. Automation Assistant
Most on-site locations also supplement these offerings with
excellent local instructors or other individuals from within the Ms. Sandra Foster, ............cccoveernnne fostersa@otjag.army.mil
Department of the Army. IMA Assistant
Mrs. Margaret Grogan,.................... groganma@otjag.army.mil
Secretary
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THE JUDGE ADVOCATE GENERAL'S SCHOOL RESERVE COMPONENT
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING SCHEDULE

15-16 Nov

10-11 Jan 98

31 Jan-1 Feb

7-8 Feb

60

CITY, HOST UNIT,
AND TRAINING SITE

1997-1998 ACADEMIC YEAR

AC GO/RC GO
SUBJECT/INSTRUCTOR/GRA REP*

Minneapolis, MN

214th LSO

Thunderbird Hotel &
Convention Center
2201 East 78th Street

Bloomington, MN 55425

(612) 854-3411

New York, NY

4th LSO/77th RSC
Fordham University School

of Law

160 West 62d Street

New York, NY 10023

Long Beach, CA

78th MSO

Seattle, WA
6th MSO

University of Washington

School of Law
Condon Hall

AC GO BG Michael Marchand
RC GO BG Thomas W. Eres

Ad & Civ Law MAJ John Moran
Contract Law LTC Karl Elicessor
GRA Rep COL Thomas Tromey
AC GO MG John Altenburg

RC GO BG Richard M. O’Meara
Ad & Civ Law MAJ Jacqueline Little
Contract Law MAJ Kay Sommerkamp
GRA Rep MAJ Juan Rivera

AC GO MG John Altenburg

RC GO BG John F. DePue
Criminal Law MAJ Martin Sitler

Int'l - Ops Law CDR Mark Newcomb
GRA Rep MAJ Juan Rivera

AC GO MG Walter Huffman

RC GO BG Richard M. O’Meara

MAJ Charles Pede
MAJ David Wallace

Criminal Law
Contract Law

1100 NE Campus Parkway

Seattle, WA 22903

(206) 543-4550

Columbus, OH

9th MSO/OH ARNG

Clarion Hotel

7007 North High Street
Columbus, OH 43085

(614) 436-5318

GRA Rep COL Thomas Tromey
AC GO MG John Altenburg

RC GO BG John F. DePue

Ad & Civ Law CPT Stephanie Stephens
Int'l - Ops Law MAJ Geoffrey Corn

GRA Rep MAJ Juan Rivera
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ACTION OFFICER

MAJ Tom Tate

P.O. Box 41

South St. Paul, MN 55075
(612) 455-4448

bpn: (612) 457-6750

COL Myron J. Berman
370 Lexington Avenue
Suite 715

New York, NY 10017
(212) 696-0165

Fax (212) 696-0493

LTC Andrew Bettwy

5241 Spring Mountain Road
Las Vegas, NV 89102

(702) 876-7107

LTC David F. Morado

909 Ist Avenue, #200

Seattle, WA 98199

(206) 220-5190, ext. 3531
email: david_morado@hud.gov

LTC Tim Donnelly

1832 Milan Road

Sandusky, OH 44870

(419) 625-8373

e-mail: tdonne2947@aol. com



21-22 Feb

28 Feb-
1 Mar

14-15 Mar

14-15 Mar

21-22 Mar

28-29 Mar

4-5 Apr

Salt Lake City, UT
87th MSO
University Park Hotel
480 Wakara Way
Salt Lake City, UT 84108
(801) 581-1000 or
outside UT (800) 637-4390

Charleston, SC

12th LSO

Charleston Hilton

4770 Goer Drive

North Charleston, SC 29406
(800) 415-8007

Washington, DC

10th MSO

National Defense University
Fort Lesley J. McNair
Washington, DC 20319

San Francisco, CA
75th LSO

Chicago, IL

91st LSO

Rolling Meadows Holiday
Inn

3405 Algonquin Road
Rolling Meadows, IL 60008
(708) 259-5000

Indianapolis, IN

IN ARNG

Indiana National Guard
2002 South Holt Road

Indianapolis, IN 46241

Gatlinburg, TN

213th MSO

Days Inn-Glenstone Lodge
504 Airport Road
Gatlinburg, TN 37738
(423) 436-9361
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AC GO

RC GO

Ad & Civ Law
Criminal Law
GRA Rep

AC GO

RC GO

Ad & Civ Law
Criminal Law
GRA Rep

AC GO

RC GO
Contract Law
Int'l - Ops Law
GRA Rep

AC GO

RC GO

Ad & Civ Law
Criminal Law
GRA Rep

AC GO

RC GO
Contract Law
Int'l - Ops Law
GRA Rep

AC GO

RC GO
Contract Law
Criminal Law
GRA Rep

AC GO

RC GO

Ad & Civ Law
Contract Law
GRA Rep

BG Michael Marchand
BG Thomas W. Eres
MAJ Stephen Parke
LTC James Lovejoy
COL Keith Hamack

MG Walter Huffman

BG Richard M. O’'Meara
LTC Mark Henderson
MAJ John Einwechter
COL Thomas Tromey

BG Michael Marchand

BG John F. DePue

MAJ Stewart Moneymaker
MAJ Scott Morris

COL Thomas Tromey

MG Walter Huffman

BG Thoms W. Eres
MAJ Christopher Garcia
MAJ Norman Allen

Dr. Mark Foley

BG John Cooke

BG John F. DePue
MAJ Thomas Hong
LTC Richard Jackson
Dr. Mark Foley

BG Michael Marchand
BG Thomas W. Eres
MAJ David Freeman
MAJ Edye Moran
COL Thomas Tromey

MG John Altenburg
BG Thomas W. Eres
MAJ Fred Ford

MAJ Warner Meadows
Dr. Mark Foley

MAJ John K. Johnson
382 J Street

Salt Lake City, UT 84103
(801) 468-2617

COL Robert P. Johnston
Office of the SJA, 12th LSO
Bldg. 13000

Fort Jackson, SC 29207-6070
(803) 751-1223

CPT Patrick J. LaMoure
6233 Sutton Court

Elkridge, MD 21227

(202) 273-8613

e-mail: lampat@mail.va.gov

LTC Allan D. Hardcastle

Judge, Sonoma County
Courts Hall of Justice

Rm 209-J

600 Administration Drive

Santa Rosa, CA 95403

(707) 527-2571

fax (707) 517-2825

email: avbwh4727@aol. com

MAJ Ronald C. Riley
P.O. Box 1395
Homewood, IL 60008
(312) 443-6064

LTC George Thompson
Indiana National Guard
2002 South Holt Road
Indianapolis, IN 46241
(317) 247-3449

MAJ Barbara Koll

Office of the Cdr

213th LSO

1650 Corey Blvd.
Decatur, GA 30032-4864
(404) 286-6330/6364
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25-26 Apr

2-3 May

15-17May

Newport, RI

94th RSC

Naval Justice School at
Naval Education & Trng Ctr

360 Eliott Street

Newport, Rl 02841

Gulf Shores, AL

81st RSC/AL ARNG

Gulf State Park Resort Hotel
21250 East Beach Blvd.
Gulf Shores, AL 36547
(334) 948-4853 or

(800) 544-4853

Kansas City, MO

89th RSC

Westin Crown Center

1 Pershing Road
Kansas City, MO 64108
(816) 474-4400

AC GO

RC GO

Ad & Civ Law
Criminal Law
GRA Rep

AC GO

RC GO

Ad & Civ Law
Int'l - Ops Law
GRA Rep

AC GO

RC GO

Ad & Civ Law
Int'l - Ops Law
GRA Rep

MG John Altenburg

BG Richard M. O'Meara
MAJ Maurice Lescault
LTC Stephen Henley
Dr. Mark Foley

COL Joseph Barnes
BG Thomas W. Eres
LTC John German
MAJ Michael Newton
COL Keith Hamack

COL Joseph Barnes
BG Richard M. O'Meara
LTC Paul Conrad

LTC Richard Barfield
COL Keith Hamack

*Topics and attendees listed are subject to change without notice.

62
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MAJ Lisa Windsor

Office of the SJA

94th RSC

50 Sherman Avenue
Devens, MA 01433

(508) 796-2140/2143

or SSG Jent, e-mail:
jentd@usarc-emh2.army.mil

CPT Scott E. Roderick
Office of the SJA

81st RSC

ATTN: AFRC-CAL-JA
255 West Oxmoor Road
Birmingham, AL 35209
(205) 940-9304

LTC James Rupper

89th RSC

ATTN: AFRC-CKS-SJA
2600 N. Woodlawn
Wichita, KS 67220

(316) 681-1759, ext 228
or CPT Frank Casio
(800) 892-7266, ext. 397



CLE News

1. Resident Course Quotas 17-21 November 67th Law of War Workshop
(5F-F42).
Attendance at resident continuing legal education (CLE) December 1997
courses at The Judge Advocate General’'s School, United States

Army (TJAGSA), is restricted to students who have confirmed 1-5 December 145th Senior Officers Legal

reservations. Reservations for TJAGSA CLE courses are man- Orientation Course

aged by the Army Training Requirements and Resources Sys- (5F-F1).

tem (ATRRS), the Army-wide automated training systelfn.

you do not have a confirmed reservation in ATRRS, you do 1-5 December USAREUR Operational Law

not have a reservation for a TJAGSA CLE course. CLE (5F-FA7E).
Active duty service members and civilian employees must 8-12 December Government Contract Law

obtain reservations through their directorates of training or Symposium (5F-F11).

through equivalent agencies. Reservists must obtain reserva-

tions through their unit training offices or, if they are nonunit 15-17 December 1st Tax Law for Attorneys

reservists, through the United States Army Personnel Center Course (5F-F28).

(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices. 1998

When requesting a reservation, you should know the follow- January 1998

ing:
5-16 January JAOAC (Phase 2) (5F-F55).
TJAGSA School Code-481
6-9 January USAREUR Tax CLE (5F-F28E).
Course Name—133@ontract Attorneys Course 5F-F10
12-15 January PACOM Tax CLE (5F-F28P).
Course Number—133d Contract Attorney’s CousseF10
12-16 January USAREUR Contract Law CLE
Class Number—£33d Contract Attorney’s Course 5F-F10 (5F-F15E).
To verify a confirmed reservation, ask your training office to 20-22 January Hawaii Tax CLE (5F-F28H).
provide a screen print of the ATRRS R1 screen, showing by-
name reservations. 20-30 January 145th Basic Course (Phase 1, Fort

Lee) (5-27-C20).
The Judge Advocate General’'s School is an approved spon-

sor of CLE courses in all states requiring mandatory continuing 21-23 January 4th RC General Officers Legal
legal education. These states include: AL, AR, AZ, CA, CO, Orientation Course
CT, DE, FL, GA, ID, IN, 1A, KS, KY, LA, MN, MS, MO, MT, (5F-F3).
NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, VT,
VA, WA, WV, WI, and WY. 26-30 January 146th Senior Officers Legal
Orientation Course
2. TJAGSA CLE Course Schedule (5F-F1).
November 1997 31 January- 145th Basic Course (Phase 2,
10 April TJAGSA) (5-27-C20).
3-7 November 144th Senior Officers Legal
Orientation Course February 1998
(5F-F1).
9-13 February 68th Law of War Workshop
17-21 November 21st Criminal Law New (5F-F42).
Developments Course 9-13 February Maxwell AFB Fiscal Law
(5F-F35). Course (5F-12A).

17-21 November 51st Federal Labor Relations
Course (5F-F22).
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23-27 February

March 1998

2-13 March

2-13 March

16-20 March

23-27 March
23 March-
3 April
30 March-
3 April
April 1998

20-23 April

27 April-
1 May

27 April-
1 May

May 1998

4-22 May

11-15 May

June 1998

1-5 June

1-5 June

1-12 June

64

42nd Legal Assistance Course
(5F-F23).

29th Operational Law Seminar
(5F-F47).

140th Contract Attorneys Course
(5F-F10).

22d Admin Law for Military
Installations Course
(5F-F24).

2d Contract Litigation Course
(5F-F102).

9th Criminal Law Advocacy
Course (5F-F34).

147th Senior Officers Legal
Orientation Course
(5F-F1).

1998 Reserve Component Judge
Advocate Workshop
(5F-F56).

9th Law for Legal NCOs Course
(512-71D/20/30).

50th Fiscal Law Course (5F-F12).

41st Military Judges Course
(5F-F33).

51st Fiscal Law Course (5F-F12).

1st National Security Crime
and Intelligence Law
Workshop (5F-F401).

148th Senior Officer Legal
Orientation Course
(5F-F1).

3d RC Warrant Officer
Basic Course (Phase 1)
(7A-550A0-RC).

1 June-10 July

8-12 June

8-12 June

15-19 June

15-26 June

29 June-
1 July

July 1998

6-10 July

6-17 July

7-9 July

13-17 July

18 July-

25 September

22-24 July

August 1998

3-14 August

3-14 August

10-14 August

17-21 August

17 August 1998-
28 May 1999

5th JA Warrant Officer Basic
Course (7A-550A0).

2nd Chief Legal NCO Course
(512-71D-CLNCO).

28th Staff Judge Advocate Course
(5F-F52).

9th Senior Legal NCO Course
(512-71D/40/50).

3d RC Warrant Officer Basic
Course (Phase 2)
(7A-55A0-RC).

Professional Recruiting Training
Seminar.

9th Legal Administrators Course
(7A-550A1).

146th Basic Course (Phase 1, Fort
Lee) (5-27-C20).

29th Methods of Instruction
Course (5F-F70).

69th Law of War Workshop
(5F-F42).

146th Basic Course (Phase 2,
TJAGSA) (5-27-C20).

Career Services Directors
Conference.

10th Criminal Law Advocacy
Course (5F-F34).

141st Contract Attorneys Course
(5F-F10).

16th Federal Litigation Course
(5F-F29).

149th Senior Officer Legal
Orientation Course
(5F-F1).

47th Graduate Course
(5-27-C22).
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24-28 August 4th Military Justice Managers
Course (5F-F31).
24 August- 30th Operational Law Seminar
4 September (5F-F47).

September 1998

9-11 September 3d Procurement Fraud Course
(5F-F101).

9-11 September USAREUR Legal Assistance
CLE (5F-F23E).

14-18 September ~ USAREUR Administrative Law
CLE (5F-F24E).

3. Civilian-Sponsored CLE Courses

1997
November

14-15 Nov. Fourth Annual Alternative Dispute

ICLE Resolution Institute
Atlanta, GA
5 Dec. Employment Law

ICLE Atlanta, GA

For further information on civilian courses in
your area, please contact one of the institutions listed be-
low:

AAJE: American Academy of Judicial
Education
1613 15th Street, Suite C
Tuscaloosa, AL 35404
(205) 391-9055

ABA: American Bar Association
750 North Lake Shore Drive
Chicago, IL 60611
(312) 988-6200

AGACL: Association of Government Attorneys
in Capital Litigation
Arizona Attorney General's Office
ATTN: Jan Dyer
1275 West Washington
Phoenix, AZ 85007
(602) 542-8552

ALIABA: American Law Institute-American
Bar Association
Committee on Continuing Professional
Education
4025 Chestnut Street

ASLM:

CCEB:

CLA:

CLESN:

ESI:

FBA:

FB:

GICLE:

Gll:

GWU:

Philadelphia, PA 19104-3099
(800) CLE-NEWS (215) 243-1600

American Society of Law and Medicine
Boston University School of Law

765 Commonwealth Avenue

Boston, MA 02215

(617) 262-4990

Continuing Education of the Bar
University of California Extension
2300 Shattuck Avenue

Berkeley, CA 94704

(510) 642-3973

Computer Law Association, Inc.
3028 Javier Road, Suite 500E
Fairfax, VA 22031

(703) 560-7747

CLE Satellite Network
920 Spring Street
Springfield, IL 62704
(217) 525-0744

(800) 521-8662

Educational Services Institute
5201 Leesburg Pike, Suite 600
Falls Church, VA 22041-3202
(703) 379-2900

Federal Bar Association

1815 H Street, NW, Suite 408
Washington, D.C. 20006-3697
(202) 638-0252

Florida Bar
650 Apalachee Parkway
Tallahassee, FL 32399-2300

The Institute of Continuing Legal
Education

P.O. Box 1885

Athens, GA 30603

(706) 369-5664

Government Institutes, Inc.
966 Hungerford Drive, Suite 24
Rockville, MD 20850

(301) 251-9250

Government Contracts Program

The George Washington University
National Law Center

2020 K Street, NW, Room 2107

Washington, D.C. 20052

(202) 994-5272
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lICLE:

LRP:

LSU:

MICLE:

MLI:

NCDA:

NITA:

NJC:

NMTLA:

PBI:

Illinois Institute for CLE
2395 W. Jefferson Street
Springfield, IL 62702

(217) 787-2080

LRP Publications

1555 King Street, Suite 200
Alexandria, VA 22314
(703) 684-0510

(800) 727-1227

Louisiana State University

Center on Continuing Professional
Development

Paul M. Herbert Law Center

Baton Rouge, LA 70803-1000

(504) 388-5837

Institute of Continuing Legal
Education

1020 Greene Street

Ann Arbor, Ml 48109-1444

(313) 764-0533

(800) 922-6516

Medi-Legal Institute

15301 Ventura Boulevard, Suite 300
Sherman Oaks, CA 91403

(800) 443-0100

National College of District Attorneys
University of Houston Law Center
4800 Calhoun Street

Houston, TX 77204-6380

(713) 747-NCDA

National Institute for Trial Advocacy
1507 Energy Park Drive

St. Paul, MN 55108

(612) 644-0323 in (MN and AK)
(800) 225-6482

National Judicial College
Judicial College Building
University of Nevada
Reno, NV 89557

(702) 784-6747

New Mexico Trial Lawyers’
Association

P.O. Box 301

Albuquerque, NM 87103

(505) 243-6003

Pennsylvania Bar Institute
104 South Street

P.O. Box 1027

Harrisburg, PA 17108-1027
(717) 233-5774

PLI:

TBA:

TLS:

UMLC:

UT:

VCLE:

(800) 932-4637

Practicing Law Institute
810 Seventh Avenue
New York, NY 10019
(212) 765-5700

Tennessee Bar Association
3622 West End Avenue
Nashville, TN 37205

(615) 383-7421

Tulane Law School

Tulane University CLE

8200 Hampson Avenue, Suite 300
New Orleans, LA 70118

(504) 865-5900

University of Miami Law Center
P.O. Box 248087

Coral Gables, FL 33124

(305) 284-4762

The University of Texas School of
Law

Office of Continuing Legal Education

727 East 26th Street

Austin, TX 78705-9968

University of Virginia School of Law
Trial Advocacy Institute

P.O. Box 4468

Charlottesville, VA 229054.

3. Mandatory Continuing Legal Education Jurisdictions
and Reporting Dates

Jurisdiction
Alabama**
Arizona
Arkansas
California*

Colorado

Delaware

Florida**

Georgia

Reporting Month

31 December annually
15 September annually
30 June annually

1 February annually

Anytime within three-year

period
31 July biennially

Assigned month
triennially

31 January annually
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Idaho
Indiana
lowa
Kansas
Kentucky
Louisiana**
Michigan
Minnesota
Mississippi**
Missouri
Montana
Nevada

New Hampshire**

New Mexico
North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Admission date triennially
31 December annually
1 March annually

30 days after program
30 June annually

31 January annually
31 March annually

30 August triennially

1 August annually

31 July annually

1 March annually

1 March annually

1 August annually

prior to 1 April annually
28 February annually
31 July annually

31 January biennially
15 February annually
Anniversary of date of

birth—new admittees and
reinstated members report

Pennsylvania**
Rhode Island
South Carolina**
Tennessee*
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin*
Wyoming

* Military Exempt

after an initial one-year
period; thereafter
triennially

30 days after program

30 June annually

15 January annually

1 March annually

31 December annually

End of two-year
compliance period

15 July biennially
30 June annually
31 January triennially
31 July annually
1 February annually

30 January annually

** Military Must Declare Exemption

For addresses and detailed information, see the July 1997 is-

sue ofThe Army Lawyer
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Current Materials of Interest

1. Web Sites of Interest to Judge Advocates The first is through the installation library. Most libraries are
DTIC users and would be happy to identify and order requested
a. Bamberg Military Community (http://www.bam- material. If the library is not registered with the DTIC, the
berg.army.mil/). requesting person’s office/organization may register for the
DTIC’s services.
This site provides information and services related to the
American Community in Bamberg, Germany. However, the If only unclassified information is required, simply call the
site also provides useful links and allows the visitor to down- DTIC Registration Branch and register over the phone at (703)
load software and plenty of Department of the Army forms in 767-8273. If access to classified information is needed, then a
Microsoft Word and Form Flow format. registration form must be obtained, completed, and sent to the
Defense Technical Information Center, 8725 John J. Kingman
b.Department of the Army Pamphlet (DA PAM) 25- Road, Suite 0944, Fort Belvoir, Virginia 22060-6218; tele-
300nline(http://www.pubs.5sigcmd.army.mil/pam.htm). phone (commercial) (703) 767-9087, (DSN) 427-9087, toll-
free 1-800-225-DTIC, menu selection 6, option 1; fax (com-
You can use this web site to search DA PAM 25-30, the mercial) (703) 767-8228; fax (DSN) 426-8228; or e-mail to
Army'’s index of publications. If you do not have access to the reghelp@dtic.mil.
CD-ROM or the Microfiche, this web site will enable you to
find the Army regulation or publication that addresses your If there is a recurring need for information on a particular
topic of interest. You will not be able to access publications subject, the requesting person may want to subscribe to the Cur-
directly; however, this is a great starting point to find the regu- rent Awareness Bibliography Service, a profile-based product,
lation number and latest date of publication. which will alert the requestor, on a biweekly basis, to the docu-
ments that have been entered into the Technical Reports Data-
c. Electronic Library of USAREUR Publications/Forms base which meet his profile parameters. This bibliography is
(http://www.aeaim.hqusareur.army.mil/). available electronically via e-mail at no cost or in hard copy at
an annual cost of $25 per profile.
This is the only official electronic library of authenticated
United States Army, Europe (USAREUR), command publica-  Prices for the reports fall into one of the following four cat-
tions and Army in Europe (AE) forms. The Office of the Dep- egories, depending on the number of pages: $6, $11, $41, and
uty Chief of Staff, Information Management (ODCSIM), HQ $121. The majority of documents cost either $6 or $11. Law-
USAREUR/7A, has sole authority for publishing USAREUR yers, however, who need specific documents for a case may
publications and AE forms. The publications and forms in this obtain them at no cost.
library take precedence over all other electronic versions of the

same publications and forms on other websites. For the products and services requested, one may pay either
by establishing a DTIC deposit account with the National Tech-
d. The Legal Pad (http://legal-pad.com/). nical Information Service (NTIS) or by using a VISA, Master-

Card, or American Express credit card. Information on
The Legal Pad contains a searchable index of legal relatecestablishing an NTIS credit card will be included in the user
Internet resources, including law schools, law firms, lists of packet.
other legal resources on the Internet, and legal clip-art.
There is also a DTIC Home Page at http://www.dtic.mil to
2. TJAGSA Materials Available through the Defense browse through the listing of citations to unclassified/unlimited
Technical Information Center documents that have been entered into the Technical Reports
Database within the last eleven years to get a better idea of the
Each year The Judge Advocate General’s School, U.S.type of information that is available. The complete collection
Army (TJAGSA), publishes deskbooks and materials to sup-includes limited and classified documents as well, but those are
port resident course instruction. Much of this material is useful not available on the Web.
to judge advocates and government civilian attorneys who are
unable to attend courses in their practice areas, and TJAGSA Those who wish to receive more information about the
receives many requests each year for these materials. Becau&TIC or have any questions should call the Product and Ser-
the distribution of these materials is not in its mission, TJAGSA vices Branch at (703)767-9087, (DSN) 427-8267, or toll-free 1-
does not have the resources to provide these publications.  800-225-DTIC, menu selection 6, option 1; or send an e-mail to
bcorders@dtic.mil.
To provide another avenue of availability, some of this mate-
rial is available through the Defense Technical Information
Center (DTIC). An office may obtain this material in two ways.
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AD A301096

AD A301095

AD A265777

AD A263082

AD A323770

AD A313675

AD A326316

AD A282033

AD A303938

AD A297426

AD A308640

*AD A280725

AD A283734

AD A322684

AD A276984

AD A327379

AD A310157

AD A301061

69

Contract Law

Government Contract Law Deskbook,
vol. 1, JA-501-1-95 (631 pgs).

Government Contract Law Deskbook,
vol. 2, JA-501-2-95 (503 pgs).

Fiscal Law Course Deskbook, JA-506-93
(471 pgs).
Legal Assistance

Real Property Guide—Legal Assistance,
JA-261-93 (293 pgs).

Uniformed Services Worldwide Legal
Assistance Directory, JA-267-97

(59 pgs).

Uniformed Services Former Spouses’
Protection Act, JA 274-96 (144 pgs).

Model Income Tax Assistance Guide,
JA 275-97 (106 pgs).

Preventive Law, JA-276-94 (221 pgs).

Soldiers’ and Sailors’ Civil Relief Act
Guide, JA-260-96 (172 pgs).

Wills Guide, JA-262-97 (150 pgs).
Family Law Guide, JA 263-96 (544 pgs).

Legal Assistance Office Administration
Guide, JA 271-97 (206 pgs).

Consumer Law Guide, JA 265-94
(613 pgs).

Tax Information Series, JA 269-97
(110 pgs).

Deployment Guide, JA-272-94
(452 pgs).

Administrative and Civil Law

Military Personnel Law, JA 215-97
(174 pgs).

Federal Tort Claims Act, JA 241-97
(136 pgs).

Environmental Law Deskbook,

AD A311351

AD A255346

AD A311070

AD A259047

AD A323692

AD A318895

JA-234-95 (268 pgs).

Defensive Federal Litigation, JA-200-96
(846 pgs).

Reports of Survey and Line of Duty
Determinations, JA-231-92 (89 pgs).

Government Information Practices,
JA-235-96 (326 pgs).

AR 15-6 Investigations, JA-281-96
(45 pgs).
Labor Law

The Law of Federal Employment,
JA-210-97 (288 pgs).

The Law of Federal Labor-Management
Relations, JA-211-96 (330 pgs).

Developments, Doctrine, and Literature

AD A254610

AD A302674

AD A302672

AD A302445

AD A302312

AD A274407

AD A274413

Military Citation, Fifth Edition,
JAGS-DD-92 (18 pgs).
Criminal Law

Crimes and Defenses Deskbook,
JA-337-94 (297 pgs).

Unauthorized Absences Programmed
Text, JA-301-95 (80 pgs).

Nonjudicial Punishment, JA-330-93
(40 pgs).

Senior Officers Legal Orientation,
JA-320-95 (297 pgs).

Trial Counsel and Defense Counsel
Handbook, JA-310-95 (390 pgs).

United States Attorney Prosecutions,
JA-338-93 (194 pgs).

International and Operational Law

AD A284967

Operational Law Handbook, JA-422-95
(458 pgs).
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Reserve Affairs Woodson Road, St. Louis, MO 63114-6181. The PAC will
manage all accounts established for the battalion it supports.

AD B136361 Reserve Component JAGC Personnel  (Instructions for the use of DA 12-series forms and a reproduc-
Policies Handbook, JAGS-GRA-89-1 ible copy of the forms appear DA Pam 25-33, The Standard
(188 pgs). Army Publications (STARPUBS) Revision of the DA 12-Series

Forms, Usage and Procedures (1 June 1988)
The following United States Army Criminal Investigation Di-

vision Command publication is also available through the (b) Units not organized under a PA@nits that are
DTIC: detachment size and above may have a publications account.
To establish an account, these units will submit a DA Form 12-
AD A145966 Criminal Investigations, Violation of the R and supporting DA Form 12-99 forms through their DCSIM
U.S.C. in Economic Crime or DOIM, as appropriate, to the St. Louis USAPDC, 1655
Investigations, USACIDC Pam 195-8 Woodson Road, St. Louis, MO 63114-6181.
(250 pgs).
(c) Staff sections of Field Operating Agencies
* Indicates new publication or revised edition. (FOAs), Major Commands (MACOMSs), installations, and com-
bat divisions These staff sections may establish a single ac-
3. Regulations and Pamphlets count for each major staff element. To establish an account,

these units will follow the procedure in (b) above.
a. The following provides information on how to obtain
Manuals for Courts-Martial, DA Pamphlets, Army Regula- (2) Army Reserve National Guard (ARNG) units that
tions, Field Manuals, and Training Circulars. are company size to State adjutants genefal establish an ac-
count, these units will submit a DA Form 12-R and supporting
(1) The United States Army Publications Distribu- DA Form 12-99 through their State adjutants general to the St.
tion Center (USAPDC) at St. Louis, Missouri, stocks and dis- Louis USAPDC, 1655 Woodson Road, St. Louis, MO 63114-
tributes Department of the Army publications and blank forms 6181.
that have Army-wide use. Contact the USAPDC at the follow-

ing address: (3) United States Army Reserve (USAR) units that are
company size and above and staff sections from division level

Commander and above To establish an account, these units will submit a
U.S. Army Publications DA Form 12-R and supporting DA Form 12-99 forms through
Distribution Center their supporting installation and CONUSA to the St. Louis US-
1655 Woodson Road APDC, 1655 Woodson Road, St. Louis, MO 63114-6181.
St. Louis, MO 63114-6181
Telephone (314) 263-7305, ext. 268 (4) Reserve Officer Training Corps (ROTC) Elements

To establish an account, ROTC regions will submit a DA Form
(2) Units must have publications accounts to use any 12-R and supporting DA Form 12-99 forms through their sup-
part of the publications distribution system. The following ex- porting installation and Training and Doctrine Command
tract fromDepartment of the Army Regulation 25-30, The Army (TRADOC) DCSIM to the St. Louis USAPDC, 1655 Woodson
Integrated Publishing and Printing Prograrparagraph 12-7c ~ Road, St. Louis, MO 63114-6181. Senior and junior ROTC
(28 February 1989), is provided to assist Active, Reserve, andunits will submit a DA Form 12-R and supporting DA 12-series
National Guard units. forms through their supporting installation, regional headquar-
ters, and TRADOC DCSIM to the St. Louis USAPDC, 1655
b. The units below are authorized [to have] publications Woodson Road, St. Louis, MO 63114-6181.
accounts with the USAPDC.
Units not described above also may be authorized accounts.
(1) Active Army To establish accounts, these units must send their requests
through their DCSIM or DOIM, as appropriate, to Commander,
(a) Units organized under a Personnel and Ad- USAPPC, ATTN: ASQZ-LM, Alexandria, VA 22331-0302.
ministrative Center (PAC)A PAC that supports battalion-size
units will request a consolidated publications account for the c. Specific instructions for establishing initial distribu-
entire battalion except when subordinate units in the battaliontion requirements appear A Pam 25-33
are geographically remote. To establish an account, the PAC
will forward a DA Form 12-R (Request for Establishment of a If your unit does not have a copy of DA Pam 25-33, you may
Publications Account) and supporting DA 12-series forms request one by calling the St. Louis USAPDC at (314) 263-
through their Deputy Chief of Staff for Information Manage- 7305, extension 268.
ment (DCSIM) or DOIM (Director of Information Manage-
ment), as appropriate, to the St. Louis USAPDC, 1655 (1) Units that have established initial distribution re-
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quirements will receive copies of new, revised, and changedto the access policy.
publications as soon as they are printed. (2) Requests for exceptions to the access policy should
be submitted to:
(2) Units that require publications that are not on

their initial distribution list can requisition publications using LAAWS Project Office
the Defense Data Network (DDN), the Telephone Order Publi- ATTN: Sysop
cations System (TOPS), the World Wide Web (WWW), or the 9016 Black Rd., Ste. 102
Bulletin Board Services (BBS). Fort Belvoir, VA 22060
(3) Civilians can obtain DA Pams through the Na-
tional Technical Information Service (NTIS), 5285 Port Royal c. Telecommunications setups are as follows:
Road, Springfield, VA 22161. You may reach this office at
(703) 487-4684 or 1-800-553-6487. (1) The telecommunications configuration for ter-

minal mode is: 1200 to 28,800 baud; parity none; 8 bits; 1 stop
(4) Air Force, Navy, and Marine Corps judge advo- bit; full duplex; Xon/Xoff supported; VT100/102 or ANSI ter-

cates can request up to ten copies of DA Pamphlets by writingminal emulation. Terminal mode is a text mode which is seen

to USAPDC, 1655 Woodson Road, St. Louis, MO 63114-6181. in any communications application other than World Group
Manager.

4. The Legal Automation Army-Wide System Bulletin

Board Service (2) The telecommunications  configuration for
World Group Manager is:

a. The Legal Automation Army-Wide System

(LAAWS) operates an electronic on-line information service Modem setup: 1200 to 28,800 baud
(often referred to as a BBS, Bulletin Board Service) primarily (9600 or more recommended)
dedicated to serving the Army legal community, while also pro-

viding Department of Defense (DOD) wide access. Whether Novell LAN setup: Server = LAAWSBBS
you have Army access or DOD-wide access, all users will be (Available in NCR only)

able to download the TJAGSA publications that are available

on the LAAWS BBS. TELNET setup: Host =134.11.74.3

(PC must have Internet capability)
b. Access to the LAAWS BBS:
(3) The telecommunications for TELNET/Internet
(1) Access to the LAAWS On-Line Information access for users not using World Group Manager is:
Service (OIS) is currently restricted to the following individu-

als (who can sign on by dialing commercial (703) 806-5772 or IP Address = 160.147.194.11
DSN 656-5772 or by using the Internet Protocol address
160.147.194.11 or Domain Names jagc.army.mil): Host Name = jagc.army.mil

(&) Active Army, Reserve, or National Guard After signing on, the system greets the user with an opening
(NG) judge advocates, menu. Users need only choose menu options to access and
download desired publications. The system will require new
(b) Active, Reserve, or NG Army Legal Admin- users to answer a series of questions which are required for
istrators and enlisted personnel (MOS 71D); daily use and statistics of the LAAWS OIS. Once users have
completed the initial questionnaire, they are required to answer
(c) Civilian attorneys employed by the Depart- one of two questionnaires to upgrade their access levels. There
ment of the Army, is one for attorneys and one for legal support staff. Once these
questionnaires are fully completed, the user’s access is imme-
(d) Civilian legal support staff employed by the diately increased.The Army Lawyewill publish information
Army Judge Advocate General’'s Corps; on new publications and materials as they become available
through the LAAWS OIS.
(e) Attorneys (military or civilian) employed by

certain supported DOD agencies (e.g., DLA, CHAMPUS, d. Instructions for Downloading Files from the
DISA, Headquarters Services Washington), LAAWS OIS.

(f) All DOD personnel dealing with military legal (1) Terminal Users
issues;

(a) Log onto the OIS using Procomm Plus, En-
(9) Individuals with approved, written exceptions able, or some other communications application with the com-
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munications configuration outlined in paragraph c1 or c3. (b) Click on the “Files” button.

(b) If you have never downloaded before, you (c) Click on the button with the
will need the file decompression utility program that the picture of the diskettes and a magnifying glass.
LAAWS OIS uses to facilitate rapid transfer over the phone

lines. This program is known as PKUNZIP. To download it (d) You will get a screen to set up the options by
onto your hard drive take the following actions: which you may scan the file libraries.
(1) From the Main (Top) menu, choose “L” (e) Press the “Clear” button.

for File Libraries. Press Enter.
(f) Scroll down the list of libraries until you see
(2) Choose “S” to select a library. Hit the NEWUSERS library.
Enter.
(9) Click in the box next to the NEWUSERS li-
(3) Type “NEWUSERS” to select the brary. An“X” should appear.
NEWUSERS file library. Press Enter.
(h) Click on the “List Files” button.
(4) Choose “F” to find the file you are look-
ing for. Press Enter. (i) When the list of files appears, highlight the
file you are looking for (in this case PKZ110.EXE).
(5) Choose “F” to sort by file nhame. Press

Enter. () Click on the “Download” button.

(6) Press Enter to start at the beginning of (k) Choose the directory you want the file to be
the list, and Enter again to search the current (NEWUSER) li-transferred to by clicking on it in the window with the list of di-
brary. rectories (this works the same as any other Windows applica-

tion). Then select “Download Now.”
(7) Scroll down the list until the file you
want to download is highlighted (in this case PKZ110.EXE) or (I) From here your computer takes over.
press the letter to the left of the file name. If your file is not on
the screen, press Control and N together and release them to see (m) You can continue working in World Group
the next screen. while the file downloads.

(8) Once your file is highlighted, press Con- (3) Follow the above list of directions to download
trol and D together to download the highlighted file. any files from the OIS, substituting the appropriate file name
where applicable.
(9) You will be given a chance to choose the
download protocol. If you are using a 2400 - 4800 baud mo- e. To use the decompression program, you will have to
dem, choose option “1”. If you are using a 9600 baud or fasterdecompress, or “explode,” the program itself. To accomplish
modem, you may choose “Z” for ZMODEM. Your software this, boot-up into DOS and change into the directory where you
may not have ZMODEM available to it. If not, you can use downloaded PKZ110.EXE. Then type PKZ110. The PKUN-
YMODEM. If no other options work for you, XMODEM is  ZIP utility will then execute, converting its files to usable for-
your last hope. mat. When it has completed this process, your hard drive will
have the usable, exploded version of the PKUNZIP utility pro-
(10) The next step will depend on your soft- gram, as well as all of the compression or decompression utili-
ware. If you are using a DOS version of Procomm, you will hit ties used by the LAAWS OIS. You will need to move or copy
the “Page Down” key, then select the protocol again, followed these files into the DOS directory if you want to use them any-
by a file name. Other software varies. where outside of the directory you are currently in (unless that
happens to be the DOS directory or root directory). Once you
(12) Once you have completed all the neces- have decompressed the PKZ110 file, you can use PKUNZIP by
sary steps to download, your computer and the BBS take ovetyping PKUNZIP <filename> at the C:\> prompt.
until the file is on your hard disk. Once the transfer is complete,

the software will let you know in its own special way. 5. TJAGSA Publications Available Through the LAAWS
BBS
(2) Client Server Users. The following is a current list of TJAGSA publications
available for downloading from the LAAWS BBS (note that the
(a) Log onto the BBS. date UPLOADED is the month and year the file was made
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available on the BBS; publication date is available within each

publication):

EILE NAME

UPLOADED

DESCRIPTION

8CLAC.EXE

97CLE-1.PPT

97CLE-2.PPT

97CLE-3.PPT

97CLE-4.PPT

97CLE-5.PPT

ADCNSCS.EXE

96-TAX.EXE

ALAW.ZIP

BULLETIN.ZIP

73

September 1997

July 1997

July 1997

July 1997

July 1997

July 1997

March 1997

March 1997

June 1990

May 1997

8th Criminal Law
Advocacy Course
Deskbook, Septem-
ber 1997.

Powerpoint (vers.
4.0) slide templates,
July 1997.

Powerpoint (vers.
4.0) slide templates,
July 1997.

Powerpoint (vers.
4.0) slide templates,
July 1997.

Powerpoint (vers.
4.0) slide templates,
July 1997.

Powerpoint (vers.
4.0) slide templates,
July 1997.

Criminal Law,
National Security
Crimes, February
1997.

1996 AF All States
Income Tax Guide.

The Army Lawyér
Military Law Review
Database ENABLE
2.15. Updated
through the 1989 he
Army Lawyerindex.

It includes a menu
system and an explan-
atory memorandum,
ARLAWMEM.WPF.

Current list of educa-
tional television pro-
grams maintained in
the video information
library at TJAGSA
and actual class
instructions pre-
sented at the school
(in Word 6.0, May
1997).

CHILDSPT. TXT

CHILDSPT.WP5

CLAC.EXE

CACVOLL1.EXE

CACVOL2.EXE

CRIMBC.EXE

EVIDENCE.EXE

FLC_96.ZIP

FTCA.ZIP

FOIAL1.ZIP

FOIA2.ZIP

FSO201.ZIP

February 1996

February 1996

March 1997

July 1997

July 1997

March 1997

March 1997

November 1996

January 1996

January 1996

January 1995

October 1992
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A Guide to Child
Support Enforcement
Against Military Per-
sonnel, February
1996.

A Guide to Child
Support Enforcement
Against Military Per-
sonnel, February
1996.

Criminal Law Advo-
cacy Course Desk-
book, April 1997.

Contract Attorneys
Course, July 1997.

Contract Attorneys
Course, July 1997.

Criminal Law Desk-
book, 142d JAOBC,
March 1997.

Criminal Law, 45th
Grad Crs Advanced
Evidence, March
1997.

1996 Fiscal Law
Course Deskbook,
November 1996.

Federal Tort Claims
Act, August 1995.

Freedom of Informa-
tion Act Guide and
Privacy Act Over-
view (Part 1),
November 1995.

Freedom of Informa-
tion Act Guide and
Privacy Act Over-
view (Part 2),
November 1995.

Update of FSO Auto-
mation Program.
Download to hard
only source disk,
unzip to floppy, then
A:INSTALLA or
B:INSTALLB.



21ALMI.LEXE

50FLR.EXE

97JAOACA.EXE

97JAOACB.EXE

97JAOACC.EXE

137_CAC.ZIP

JA200.EXE

JA210DOC.ZIP

JA211.EXE

JA215.EXE

JA221.EXE

JA230.EXE

JA231.ZIP

JA234.Z1P

April 1997

Administrative Law
for Military Installa-
tions Deskbook,
March 1997.

June 1997 50th Federal Labor
Relations Deskbook,

May 1997.

September 1997
Officer Advanced
Course, August 1997.

September 1997
Officer Advanced
Course, August 1997.

September 1997
Officer Advanced
Course, August 1997.

November 1996  Contract Attorneys
1996 Course Desk-

book, August 1996.

September 1997 Defensive Federal
Litigation, August

1997.

April 1997 Law of Federal
Employment, May

1997.

February 1997 Law of Federal
Labor-Management
Relations, November

1996.

June 1997 Military Personnel
Law Deskbook, June

1997.

September 1996 Law of Military
Installations (LOMI),

September 1996.

April 1997 Morale, Welfare, Rec-
reation Operations,

August 1996.

January 1996 Reports of Survey
and Line of Duty
Determinations—
Programmed Instruc-
tion, September 1992

in ASCII text.

Environmental Law
Deskbook, Septem-
ber 1995.

January 1996

1997 Judge Advocate

1997 Judge Advocate

1997 Judge Advocate

JA235.EXE

JA241.EXE

JA250.EXE

JA260.ZIP

JA262.ZIP

JA263.ZIP

JA265A.ZIP

JA265B.ZIP

JA267.ZIP

JA269.DOC

JA271.EXE

JA272.ZIP

JA274.Z1P

JA275.EXE

JA276.ZIP

January 1997

June 1997

April 1997

April 1997

June 1997

October 1996

January 1996

January 1996

April 1997

December 1996

September 1997

January 1996

August 1996

June 1997

January 1996
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Government Informa-
tion Practices, August
1996.

Federal Tort Claims
Act, May 1997.

Readings in Hospital
Law, January 1997.

Soldiers’ and Sailors’
Civil Relief Act
Guide, January 1996.

Legal Assistance
Wills Guide, June
1997.

Family Law Guide,
May 1996.

Legal Assistance
Consumer Law
Guide—Part I, June
1994,

Legal Assistance
Consumer Law
Guide—Part Il, June
1994,

Uniformed Services
Worldwide Legal
Assistance Office
Directory, April 1997.

Tax Information
Series, December
1996.

Legal Assistance
Office Administra-
tion Guide, Augst
1997.

Legal Assistance
Deployment Guide,
February 1994.

Uniformed Services
Former Spouses Pro-
tection Act Outline
and References, June
1996.

Model Income Tax
Assistance Guide,
June 1997.

Preventive Law
Series, June 1994,

74



JA281.EXE

JA280P1.EXE

JA280P2.EXE

JA280P3.EXE

JA280P4.EXE

JA285V1.EXE

JA285V2.EXE

JA301.ZIP

JA310.ZIP

JA320.ZIP

JA330.ZIP

JA337.ZIP

JA422.ZIP
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February 1997

February 1997

February 1997

February 1997

February 1997

June 1997

June 1997

January 1996

January 1996

January 1996

January 1996

January 1996

May 1996

15-6 Investigations,
December 1996.

Administrative and
Civil Law Basic
Handbook (Part 1,
(LOMI), February
1997.

Administrative and
Civil Law Basic
Handbook (Part 2,
Claims), February
1997.

Administrative and
Civil Law Basic
Handbook (Part 3,
Personnel Law), Feb-
ruary 1997.

Administrative and
Civil Law Basic
Handbook (Parts 4 &
5, Legal Assistance/
Reference), February
1997.

Senior Officer Legal

Orientation, Vol. 1,
June 1997.

Senior Officer Legal

Orientation, Vol. 2,
June 1997.

Unauthorized
Absence Pro-
grammed Text,
August 1995.

Trial Counsel and
Defense Counsel
Handbook, May
1996.

Senior Officer’s
Legal Orientation
Text, November
1995.

Nonjudicial Punish-
ment Programmed
Text, August 1995.

Crimes and Defenses

Deskbook, July 1994.

OpLaw Handbook,
June 1996.

JA501-1.ZIP

JA501-2.ZIP

JA501-3.ZIP

JA501-4.ZIP

JA501-5.ZIP

JA501-6.ZIP

JA501-7.ZIP

JA501-8.ZIP

JA501-9.ZIP

JA506.ZIP

JA508-1.ZIP

JA508-2.ZIP

JA508-3.ZIP

JA509-1.ZIP

1JA509-2.ZIP

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996
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TJAGSA Contract
Law Deskbook, Vol-
ume 1, March 1996.

TJAGSA Contract
Law Deskbook, vol-
ume 2, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 3, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 4, March 1996.

TJAGSA Contract
Law Deskbook, vol-
ume 5, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 6, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 7, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 8, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 9, March 1996.

Fiscal Law Course
Deskbook, May 1996.

Government Materiel
Acquisition Course
Deskbook, Part 1,
1994.

Government Materiel
Acquisition Course
Deskbook, Part 2,
1994,

Government Materiel
Acquisition Course
Deskbook, Part 3,
1994,

Federal Court and
Board Litigation
Course, Part 1, 1994.

Federal Court and
Board Litigation
Course, Part 2, 1994.



1JA509-3.ZIP

1JA509-4.ZIP

1PFC-1.ZIP

1PFC-2.ZIP

1PFC-3.ZIP

JA509-1.ZIP

JA509-2.ZIP

JA510-1.ZIP

JA510-2.ZIP

JA510-3.ZIP

JAGBKPT1.ASC

JAGBKPT2.ASC

JAGBKPT3.ASC

JAGBKPT4.ASC

K-BASIC.EXE

NEW DEV.EXE

OPLAW97.EXE

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

June 1997

March 1997

May 1997

Federal Court and
Board Litigation
Course, Part 3, 1994.

Federal Court and
Board Litigation
Course, Part 4, 1994.

Procurement Fraud
Course, March 1995.

Procurement Fraud
Course, March 1995.

Procurement Fraud
Course, March 1995.

Contract Claims, Liti-

gation, and Remedies
Course Deskbook,
Part 1, 1993.

Contract Claims, Liti-

gation, and Remedies
Course Deskbook,
Part 2, 1993.

Sixth Installation
Contracting Course,
May 1995.

Sixth Installation
Contracting Course,
May 1995.

Sixth Installation
Contracting Course,
May 1995.

JAG Book, Part 1,
November 1994.

JAG Book, Part 2,
November 1994.

JAG Book, Part 3,
November 1994.

JAG Book, Part 4,
November 1994.

Contract Law Basic
Course Deskbook,
June 1997.

Criminal Law New
Developments Course
Deskbook, Novem-
ber 1996.

Operational Law
Handbook 1997.

OPLAWL1.ZIP

OPLAW2.ZIP

OPLAWS.ZIP

TJAG-145.DOC

YIR93-1.ZIP

YIR93-2.ZIP

YIR93-3.ZIP

YIR93-4.ZIP

YIR93.ZIP

YIR94-1.ZIP

YIR94-2.ZIP

YIR94-3.ZIP

YIR94-4.ZIP

September 1996

September 1996

September 1996

October 1997

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

NOVEMBER 1997 THE ARMY LAWYER « DA-PAM 27-50-300

Operational Law
Handbook, Part 1,
September 1996.

Operational Law
Handbook, Part 2,
September 1996.

Operational Law
Handbook, Part 3,
September 1996.

TJAGSA Correspon-
dence Course Enroll-
ment Application,
October 1997.

Contract Law Divi-
sion 1993 Year in
Review, Part 1, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 2, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 3, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 4, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review Text, 1994
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 1, 1995
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 2, 1995
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 3, 1995
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 4, 1995
Symposium.
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YIR94-5.ZIP January 1996  Contract Law Divi- O 1€ Army Lawyeron the LAAWS BBS

sion 1994 Year in

Review, Part 5, 1995 The Army Lawyers available on the LAAWS BBS. You

may access this monthly publication as follows:

Symposium.
YIR94-6.ZIP January 1996 Contract Law Divi- a. To access the LAAWS BBS, follow the instructions
sion 1994 Year in above in paragraph 4. The following instructions are based on
Review, Part 6, 1995 the Microsoft Windows environment.
Symposium.
(1) Access the LAAWS BBS “Main System Menu”
YIR94-7.ZIP January 1996 Contract Law Divi-  window.
sion 1994 Year in
Review, Part 7, 1995 (2) Double click on “Files” button.
Symposium.
YIR94-8.7IP January 1996 Contract Law Divi- (3) At the “Files Libraries” window, click on the

“File” button (the button with icon of 3" diskettes and magnify-

sion 1994 Year in .
ing glass).

Review, Part 8, 1995

Symposium. (4) At the “Find Files” window, click on “Clear,”

YIR95ASC.ZIP  January 1996 Contract Law Divi- ~ then highlight “Army_Law"” (an “X" appears in the box next to

sion 1995 Year in “Army_Law"). To see the files in the “Army_Law” library,
Re\/ieW, 1995 Sympo_ click on “List Files.”
sium.

(5) At the “File Listing” window, select one of the
YIR95WP5.ZIP January 1996 Contract Law Divi-  fijles by highlighting the file.

sion 1995 Year in

Review, 1995 Sympo- a. Files with an extension of “ZIP” require you to
sium. download additional “PK” application files to compress and de-
compress the subject file, the “ZIP” extension file, before you
Reserve and National Guard organizations without organicread it through your word processing application. To download
computer telecommunications capabilities and individual the “PK” files, scroll down the file list to where you see the fol-
mobilization augmentees (IMA) having bona fide military lowing:
needs for these publications may request computer diskettes

containing the publications listed above from the appropriate PKUNZIP.EXE
proponent academic division (Administrative and Civil Law; PKZIP110.EXE
Criminal Law; Contract Law; International and Operational PKZIP.EXE

Law; or Developments, Doctrine, and Literature) at The Judge PKZIPFIX.EXE

Advocate General's School, Charlottesville, VA 22903-1781.
b. For each of the “PK” files, execute your down-
Requests must be accompanied by one 5 1/4 inch or 3 1/2o0ad task (follow the instructions on your screen and download
inch blank, formatted diskette for each file. Additionally, each “PK” file into the same directorNOTE: All “PK"_files
requests from IMAs must contain a statement verifying the and “ZIP” extension files must reside in the same directory af-
need for the requested publications (purposes related to theiter downloading For example, if you intend to use a WordPer-
military practice of law). fect word processing software application, you can select “c:\
wp60\wpdocs\ArmyLaw.art” and download all of the “PK”
Questions or suggestions on the availability of TJIAGSA files and the “ZIP” file you have selected. You do not have to
publications on the LAAWS BBS should be sent to The Judgedownload the “PK” each time you download a “ZIP” file, but
Advocate General’s School, Literature and Publications Office, remember to maintain all “PK” files in one directory. You may
ATTN: JAGS-DDL, Charlottesville, VA 22903-1781. For reuse them for another downloading if you have them in the
additional information concerning the LAAWS BBS, contact same directory.
the System Operator, SSG James Stewart, Commercial (703)
806-5764, DSN 656-5764, or at the following address: (6) Click on “Download Now” and wait until the
Download Manager icon disappears.
LAAWS Project Office

ATTN: LAAWS BBS SYSOPS (7) Close out your session on the LAAWS BBS and
9016 Black Rd, Ste 102 go to the directory where you downloaded the file by going to
Fort Belvoir, VA 22060-6208 the “c:\” prompt.
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For example: c:\wp60\wpdocs 7. TJIAGSA Information Management ltems
or C:\msoffice\winword
a. The Judge Advocate General's School, United States
Remember: The “PK” files and the “ZIP” extension file(s) Army, continues to improve capabilities for faculty and staff.
must be in the same directory! We have installed new projectors in the primary classrooms,
pentiums in the Computer Learning Center, completed the tran-
(8) Type “dir/w/p” and your files will appear from  sition to Win95 and Lotus Notes, and are now preparing to up-

that directory. grade to Microsoft Office 97 throught the school.
(9) Select a “ZIP” file (to be “unzipped”) and type b. The TIAGSA faculty and staff are available through
the following at the c:\ prompt: the MILNET and the Internet. Addresses for TJAGSA person-
nel are available by e-mail at tfagsa@otjag.army.mil or by call-
PKUNZIP NOVEMBER.ZIP ing the IMO.
At this point, the system will explode the zipped files and c. Personnel desiring to call TJAGSA can dial via DSN

they At this point, the system will explode the zipped files and 934-7115 or use our toll free number, 800-552-3978 and the re-

they are ready to be retrieved through the Program Manageceptionist will connect you with the appropriate department or

(your word processing application). directorate. For additional information please contact our In-
formation Management Office at extension 378. Lieutenant

b. Go to the word processing application you are using Colonel Godwin.

(WordPerfect, MicroSoft Word, Enable). Using the retrieval

process, retrieve the document and convert it from ASCII Text8. The Army Law Library Service

(Standard) to the application of choice (WordPerfect, Microsoft

Word, Enable). a. With the closure and realignment of many Army in-
stallations, the Army Law Library Service (ALLS) has become
c. Voila! There is the file forhe Army Lawyer the point of contact for redistribution of materials purchased by

ALLS contained in law libraries on those installationShe
d. In paragraph 4 abovimstructions for Downloading  Army Lawyemwill continue to publish lists of law library mate-
Files from the LAAWS Ol&ection d(1) and (2)), are the in- rials made available as a result of base closures.
structions for both Terminal Users (Procomm, Procomm Plus,
Enable, or some other communications application) and Client b. Law librarians having resources purchased by ALLS
Server Users (World Group Manager). available for redistribution should contact Ms. Nelda Lull,
JAGS-DDL, The Judge Advocate General's School, United
e. Direct written questions or suggestions about theseStates Army, 600 Massie Road, Charlottesville, VA 22903-
instructions to The Judge Advocate General’'s School, Litera-1781. Telephone numbers are DSN: 934-7115, ext. 394, com-
ture and Publications Office, ATTN: DDL, Mr. Charles J. mercial: (804) 972-6394, or facsimile: (804) 972-6386.
Strong, Charlottesville, VA 22903-1781. For additional assis-
tance, contact Mr. Strong, commercial (804) 972-6396, DSN
934-7115, extension 396, or e-mail strongch@otjag.army.mil.
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