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The Qui Tam Relator: A Modern Day Goldilocks Searching
for the Just Right Circuit

Major Deborah L. Collins
United Sates Air Force
Chief, Competitive Sourcing and Housing Privatization
Headquarters Air Education and Training Command
Office of the Saff Judge Advocate
Randolph Air Force Base, Texas

Introduction
Overview

Once upon a time there was a beautiful young accountant
named Goldilocks who worked for the Department of Defense
(DoD). One day during the course of her number crunching,
Goldilocks discovered that Evil Stepmother Construction Inc.,
a government contractor, overcharged the DoD for services on
aroutine basis. Goldilocks told her supervisor many times
about her discovery. However, Mr. Supervisor was very busy
and never did anything about Goldilocks' discovery. “Just fin-
ish your number crunching Goldilocks,” said Mr. Supervisor.
“| need that information for the annual report for the happy
townsfolk.” So Goldilocks faithfully calculated her data and
the townspeople received their annual report. Time went by
and Goldilocks worried still about the money that Evil Step-
mother took from the DoD. “I must do something,” she said.
So Goldilocks became a qui tam relator. Later, as Goldilocks
sat in the way-too-hard courthouse chair, a judge growled,
“Somebody’s been crunching numbers for a public report!”
Another judge, who was sitting in a very soft chair muttered,

“But it does not look like she derived her qui tam suit from the
report.” Thefirst judge snarled, “ Somebody is not the original
source of her information and that somebody is sitting right
herel” Goldilocks was so unnerved by the judge that she
jumped out of the chair and ran out of the courtroom, never to
be seen again.

The story you just read is not afairytale. The plight of the
modern day qui tam relator resembles the travails poor Gold-
ilocks encountered in her search for that just-right-bowl of por-
ridge and comfortable bed.? Depending on what circuit court
the haplessrelator finds herself in sheisjust aslikely to end up
with a mouthful of scalding porridge as she is of maintaining
her qui tam action under the False Claims Act (FCA).2 Unlike
Goldilocks' story the culprit for the qui tam relator is not a
bunch of lackadaisical bears. Therelator’s culprit istheincon-
sistent meaning various circuit courts apply to the current stat-
utory language. Specifically, the circuit courts disagree about
the correct statutory interpretation of what a“ public disclosure’
is, and when an action is “based upon” a public disclosure.

1. Qui tam suits are statutorily authorized actions that allow private citizens to file suit for the government. These actions allow for recovery of monies paid by the
government because of fraud. The qui tam plaintiff is also referred to as a “relator.” See Susan F. Fentin, Note, The False Claims Act—Finding Middle Ground
Between Opportunity and Opportunism: The “ Original Source” Provision of 31 U.S.C. 3730(€)(4), 17 W. New Ena. L. Rev. 255, 257 (1995).

2. Robert Southey, Goldilocks and the Three Bears, in A TREASURY oF BEDTIME Stories 9-11 (1981).

3. 31U.S.C. 88 3729-3730 (2000). Section 3729 permitsthe government to recover civil penalties and treble damages from persons who knowingly present, or cause
afalse claim to be made against the government. Actions covered by 31 U.S.C. § 3729(a) include those taken by any person who:

(1) knowingly presents, or causesto be presented, to an officer or employee of the Government or amember of an Armed Forces of the United

States afalse or fraudulent claim for payment or approval;

(2) knowingly makes, uses, or causes to be made or used, a false record or statement to get afalse or fraudulent claim paid or approved by the

Government;

(3) conspiresto defraud the Government by getting a false or fraudulent claim alowed or paid;
(4) has possession, custody, or control of public property or money used, or to be used, by the Government and, intending to defraud the Gov-
ernment or willfully to conceal the property, delivers, or causes to be delivered, less property than the amount for which the person receives a

certificate or receipt;

(5) authorized to make or deliver a document certifying receipt of property used, or to be used, by the Government and, intending to defraud
the Government, makes or delivers the receipt without completely knowing that the information on the receipt istrue;

(6) knowingly buys, or receives as a pledge of an obligation or debt, public property from an officer or employee of the Government, or a
member of the Armed Forces who lawfully may not sell or pledge the property; or

(7) knowingly makes, uses, or causes to be made or used, a false record or statement to conceal, avoid, or decrease an obligation to pay or

transmit money or property to the Government.

Id. § 3729(a).
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Why the Differing Interpretations Are a Matter of Concern

The FCA is an important statutory tool that allows the gov-
ernment to recover money obtained from it by fraudulent
means. The Act not only gives the government a statutory
means of recovery, it also empowers private citizens to bring
suits on behalf of the government.* Since the most recent
changesto the FCA in 1986, qui tam suits have recovered more
than $2.5 hillion in fines and damages.® In addition, since the
1986 Amendmentswent into effect, the number of qui tam suits
filed increased more than forty fold.® The amended qui tam
provisions appear to be very successful not only as amethod to
recover government funds, but also as a means to deter fraud.”
Despite the success of the qui tam provisions, there are con-
cernsthat the Act isnot living up to its full potential. The prin-
cipal sponsors of the 1986 Amendments, Representative
Berman and Senator Grassley, voiced their concern before Con-
gress that some circuit courts interpret too restrictively what
constitutes a public disclosure and who could be an original
source.? Thereisindeed inconsistency among the circuitsinter-
preting the most recent amendments to the Act. Some circuits
adopt what is best described as a too hard, restrictive Daddy

4. 1d. §3730(b)(1). Section 3730(b)(1) provides that:

Bear approach, the result of which excludes many would-be
relators. Other circuitsare viewed astoo soft Mother Bearsthat
interpret the Act less restrictively which allows a larger cate-
gory of relatorsto file suit.

At first glance, the differing judicial interpretations may not
appear alarming. However, unsuspecting relators should
beware because their story may not have a happy-ever-after
ending. The relator facing a too hard, restrictive circuit court
could be chased out of the courthouse as an improper qui tam
plaintiff.° Unless the relator qualifies as an original source of
the publicly disclosed information upon which his suit is based,
31 U.S.C. §3730(e)(4)(A) will deprivethe court of jurisdiction
to hear the suit.’® The question becomes how does the qui tam
plaintiff’s circuit court interpret § 3730(e)(4)(A). This article
discusses the approaches used by the various circuit courts to
interpret key provisions of the Act. Specificaly, it addresses
which circuit court correctly interpretsthe FCA. To accomplish
thisgoal, thefirst section providesabrief historical overview of
qui tam suits and the FCA to include the 1943 Amendments to
the Act. The remainder of the section focuses on the 1986
Amendments and their legislative history. The next section

[A] person may bring a civil action for violation of section 3729 for the person and for the United States Government. The action shall be
brought in the name of the Government. The action may be dismissed only if the court and the Attorney General give written consent to the
dismissal and their reasons for consenting.

Id.

5. See 145 Cone. Rec. E1540 (daily ed. Jul. 14, 1999) (statement of Rep. Berman) (discussing concern about misapplication of the 1986 Amendments to the FCA),
available at http://thomas.loc.gov/cgi-bin/query/D?r106:50:./temp/~r106pOPMQA::.

6. Id.

7. 1d. Inhisremarks before Congress, Representative Berman cited statistics provided by former Chief Economist for the U.S. Senate Committee on Budget, William
L. Stringer. Mr. Stringer estimated that in the first ten yearsthe amount of fraud deterred by the 1986 Amendmentswas between $35 and $75 billion. Healso estimated
an additional savings of $105 to $210 hillion over the next ten years. 1d.

8. Id.

9. After entering the Bears' cottage, Goldilocks took it upon herself to sample their food and test out their furniture. Exhausted by her activities, she fell asleep in
Baby Bear'sbed. It wasthere that the Bear family discovered her. Awakening, the Bears so startled Goldilocks that she jumped out of bed and ran out of the cottage,
never to be seen by the Bears again. Southey, supra note 2, at 11.

10. Section 3730(e) sets forth the jurisdictional aspect of qui tam suits. Section 3730(e) provides that:

(1) No court shall have jurisdiction over an action brought by a former or present member of the armed forces under subsection (b) of this
section against a member of the armed forces arising out of such person’s service in the armed forces.
(2) (A) No court shal havejurisdiction over an action brought under subsection (b) against aMember of Congress, amember of thejudiciary,
or asenior executive branch official if the action is based on evidence or information known to the Government when the action was brought.

(B) For purposes of this paragraph, “senior executive branch official” means any officer or employee listed in paragraphs (1) through (8) of
section 101(f) of the Ethicsin Government Act of 1978 (5 U.S.C. App.).
(3) In no event may a person bring an action under subsection (b) which is based upon allegations or transactions which are the subject of a
civil suit or an administrative civil money penalty proceeding in which the Government is already a party.
(4) (A) No court shal have jurisdiction over an action under this section based upon the public disclosure of allegations or transactionsin a
criminal, civil, or administrative hearing, in a congressional, administrative, or Government [General] Accounting Office report, hearing, audit,
or investigation, or from the news media, unless the action is brought by the Attorney General or the person bringing the action is an origina
source of the information.

(B) For purposes of this paragraph, “origina source” means an individual who has direct and independent knowledge of the information

on which the allegations are based and has voluntarily provided the information to the Government before filing an action under this section
which is based on the information.

31 U.S.C. § 3730(¢) (2000).
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addresses how the various circuit courts interpret the “based
upon,” and “public disclosure” language of the statute. Thelast
section analyzes the current confusion among the circuits and
discusses which interpretation fulfills the legislative intent of
the FCA.

Background

Qui Tam's English Roots and Lincoln’'s Law

The concept of qui tamsuitsisnot amodern one.* Although
usually thought of as a response to contractor profiteering dur-
ing the American Civil War, qui tam suits originated in English
common law prior to the signing of the Magna Carta.??> The
term qui tamisderived from the Latin phrase“ qui tam pro dom-
ino rege quam pro si ipso in hac parte sequtior.” The literal
tranglation is he “[w]ho serves on behalf of the King aswell as
for himself.”** The early qui tam provisions had their share of
problems. Because the focus of these actions was on rewarding
the informer for successful prosecution rather than on compen-

common law to include the common law notion that an individ-
ual could recover monies for himself aswell as the sovereign.®®

For many years, qui tam suits held little significance in the
world of government contractor fraud. In fact, qui tam suits
were virtually nonexistent during much of the nineteenth cen-
tury.’® Qui tam suits experienced arevival during the turmoil
surrounding the Civil War. Throughout the course of the Civil
War, stories abounded of unscrupulous businessmen whose
only concern was to make as much profit as possible with no
thought of the safety of the soldiers on the field.*” In response,
Congress enacted the FCA to combat government contractor
fraud and to encourage private citizens to disclose their knowl-
edge of such nefarious acts. The FCA attempted to induce pri-
vate citizensto participate asrelators by use of ahefty monetary
lure. Thefirst enactment of the FCA included a qui tam provi-
sionthat allowed successful relatorsto keep half of the damages
recovered, plus costs.®® However, even with such a generous
enticement few individuals instigated qui tam suits.®®

sating the injured plaintiff, many informers took advantage of
the system.!* The colonial American courts adopted English

11. SeeFrancis E. Purcell, Jr., Comment, Qui Tam Suits Under the False Claims Amendments Act of 1986: The Need for Clear Legisative Expression, 42 CATH.
U.L. Rev. 935, 938 (1993). Despiteitsancient heritage, the qui tam action is not immune from attack. On 22 May 2000, the United States Supreme Court issued its
opinion on the question of whether qui tamactions are constitutional. Vermont Agency of Natural Resourcesv. U.S. exrel. Stevens, 529 U.S. 765 (2000). Specifically
the question before the Court was whether arelator lacks “ standing” as required by Article I11 of the Constitution. On 29 November 1999, the U.S. Supreme Court
heard oral arguments concerning the constitutionality of qui tam suits. The matter initially involved a Second Circuit case, United Sates ex rel. Sevens v. Vermont
Agency of Natural Resources, 162 F.3d 195 (2d Cir. 1998), in which the relator, Jonathan Stevens, brought a qui tam suit against the Vermont Agency of Natura
Resources. Stevens, an agency employee, asserted that the state of Vermont fraudulently billed the government for hours not worked by state employees. The issue
initially before the Court was whether the definition of “persons’ who could be sued under the FCA included states. In an unexpected move on 19 November 1999,
Justice Scaliaissued a sua sponte order moving the matter beyond the issues originally presented. Specifically he requested arguments regarding the constitutionality
of aqui tamrelator to bring suit under Article I11 when the government elected not to intervene. Charles Tiefer, Order in Qui Tam Case May Foretell a Scalia Surprise,
LecaL TimEs, Nov. 29, 1999, available at LEXIS, News Library file. In the Supreme Court’s analysis of the qui tamissue, it first determined whether the relator had
standing under Articlelll of the Constitution to maintain asuit. The Court noted that a plaintiff must meet three requirements to establish standing pursuant to Article
I11. 1t held that:

First, he must demonstrate ‘injury in fact’ a harm that is both ‘ concrete’ and ‘actual or imminent, not conjectural or hypothetical.” Second, he
must establish causation-- a‘fairly . . . trace[able]’ connection between the alleged injury in fact and the alleged conduct of the defendant . . .
And third, he must demonstrate redressability--a ‘ substantial likelihood' that the requested relief will remedy the alleged injury in fact.”

Sevens, 529 U.S. at 768. The Court stated that the fact that a successful relator was entitled to a concrete bounty was insufficient to confer standing. It did believe
however, “that adequate basis for the relator’s suit for his bounty is to be found in the doctrine that the assignee of a claim has standing to assert the injury in fact
suffered by the assignor.” 1d. The Court held that the False Claims Act could be regarded as effecting a partial assignment of the government’s claim for damages,
thereby conferring Article Il standing to qui tamrelators. 1d.

12. SeePurcell, supra note 11, at 938. The English based version of the qui tam suit aroseinitialy under common law and evolved into a statutory form. The statute
alowed two types of potential plaintiffs to obtain damages, in addition to the fines recoverable by Parliament. These plaintiffs were the wronged party and the
informer. 1d. at 938, 939.

13. Id. at 939.

14. Id. Parliament tried awide range of methods to staunch the number of manipulative claims and to improve public support of qui tamactions. Initially Parliament
banned outright qui tam suits brought by informers. This ban was ultimately lessened to strict statutes of limitations, limited venues, and penalizing individuals who

abused the system. Id.

15. Id. at 940. Colonial American government incorporated numerous qui tam provisionsinto its statutes. Such qui tam actions included matters dealing with copy-
right infringement, import duties, and liquor duties. Id.

16. Id. Ms. Purcell attributes the lack of qui tam suits during thistime period to the fact that state and federal agencies were more efficient at rooting out fraud. This,
coupled with statutory restrictions, caused a significant decrease in the number of qui tam suits. Id.

17. Fentin, supra note 1, at 257. Businessmen who contracted with the Union Army performed such egregious acts as substituting lesser-valued products, such as
sand for sugar, or non-functioning firearms, than what was actually contracted for. 1d. (citing Jorn T. Bosg, CiviL FaLse CLaiMs AnD Qui Tam AcTions 1-3 (1993)).
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The Hess Decision and the 1943 Amendments to the FCA

The original enactment of the FCA failed to live up to its
drafters’ expectations. Despite the potential windfall the FCA
offered a successful qui tam relator, the number of such pri-
vately instigated suitswas few.? The minimal use of this cause
of action may be why Congress gave little attention to qui tam
suits until government spending grew. As the number of gov-
ernment contracts increased dramatically during the 1940s, so
did concern about the possibility of contractor fraud.?* Unfor-
tunately, dishonest contractors were not the only individuals
who saw a chance to make money. Opportunists also camein
the form of qui tamrelators. The original 1863 FCA qui tam
provisions did not restrict the sources from which a relator
could obtain hisinformation. Thisallowed would-berelatorsto
use public documents asthe basis of their successful suits. This
type of suit became known as a “parasitic suit.” Ultimately,
outrage concerning parasitic suits following the Supreme
Court’sdecisionin United Sates ex rel. Marcus v. Hess*caused
Congress to amend the FCA for the first time in its 120-year
history.

Marcus involved the alegation that electrical contractorsin
the Pittsburgh area engaged in a collective bidding scheme
involving certain Public Works Administration projects. A
grand jury indicted Hess and his collaborators for defrauding
the government. They entered pleas of nolo contendre and the
court fined them $54,000. Relying heavily oninformation from

the grand jury indictment, Marcus filed aqui tam action pursu-
ant to the FCA.%2 Both the contractors and the government
challenged Marcus' status as a qui tamrelator. They averred
that the sole basis of the relator’s suit was the previous indict-
ment. Therefore, they argued, since Marcus contributed noth-
ing to investigating the underlying fraud he should not be
allowed to profit from the work of others.* The Court rejected
this argument. It held that even if Marcus did not uncover the
contractors' wrongdoing he contributed significantly to the lit-
igation, thusfulfilling at |east a portion of the Act’sintent. Spe-
cifically, the Court noted that the relator’s suit netted the
government $150,000 at great personal risk in the form of the
monetary expenses he incurred.?®> Nonetheless, the Court
described Marcus as a parasitic relator due to the fact that he
relied on the work of others to use as the basis for his qui tam
suit.?® However, the Court determined that neither the plainlan-
guage of the statute, nor its legidative history precluded recov-
ery by arelator such as Marcus.

The Marcus decision roused Congress to action. Congress
perceived that Marcus-like parasitic suits enriched do-little
relators who benefited from the work of others, yet contributed
nothing in return. One committee proposed eliminating qui tam
suits altogether. However, qui tam proponents who realized its
value in fighting fraud sought to preserve these actions.?” The
final draft amended the qui tam section from allowing “any per-
son” to bring a suit, as the 1863 provisions allowed, to barring
arelator suit based on evidence or information already in the

18. Act of March 2, 1863, ch. 67, 12 Stat. 696 (amended by 31 U.S.C. § 3730 (1986)). Section 6 of the original FCA provided:

That the person bringing said suit and prosecuting it to final judgment shall be entitled to receive one half the amount of such forfeiture, aswell
as one half the amount of the damages he shall recover and collect; and the other half thereof shall belong to and be paid over to the United
States; and such person shall be entitled to receive to his own use all costs the court may award against the defendant, to be allowed and taxed
according to any provision of law or rule of court in force, or that shall be in forcein suits between private partiesin said court: Provided, That
such person shall be liable for all costsincurred by himself in the case, and shall have no claim therefor on the United States.

Id. § 6. The FCA’s congressional sponsor, Senator Howard, indicated that the Act’s underlying basis was “the old fashion idea of holding out atemptation . . . setting

up arogue to catch arogue.” Cone. GLogE, 37th Cong. 3d Sess. 956 (1863).
19. SeePurcell, supra note 11, at 941.

20. Id.

21. SeeFentin, supra note 1, at 258. The amount of profiteering and the number of government contractsis elastic. As one increases so does the other, therefore as
the number of government contracts increases so does the number of potential qui tam suits. 1d.

22. 317 U.S. 537 (1943).
23. Id. at 539.

24. |d. at 545.

25. 1d. Remarking upon the argument that Marcus did not uncover the fraud, the court stated that “[e]ven if, asthe government suggests, the petitioner has contributed
nothing to the discovery of this crime, he has contributed much to accomplishing one of the purposes for which the Act was passed.” 1d. The Court’s inferenceis
that one of the purposes of the FCA, even prior to 1943, was to encourage private citizens to pursue judicia action in the face of fraud. The Hess court noted that
“[the] recovery was obtained at the risk of a considerable loss to the petitioner since § 3491 explicitly provides that the informer must bear the risk of having to pay
the full cost of litigation.” 1d. at 545-46.

26. 1d. at 546. Pursuant to the FCA's 1863 statutory language “any person” could make aqui tam suit. During committee debates concerning that original language
the bill’s sponsor stated that he envisioned that even a district attorney could act as an informer. Id. In response to the government’s argument in Marcus that such
an outcome violated public policy against unjust enrichment, the Court simply noted that Congress drafted the statute being complained about. The inferenceis that
if the problem was statutory, it was Congress responsibility to correct it. 1d.
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government’s possession.® Congress believed that the new qui
tam provision struck a balance between preventing parasitic
suits such asin Marcus, while leaving the door open for honest
relators.?® Unfortunately, the 1943 Amendments to the FCA
would become an impediment to the honest relators they sought
to protect.

The 1986 Berman-Grassley Amendments

The drafters of the 1943 Amendments to the FCA believed
that the changes they made had tightened the qui tam provision
to prevent parasitic relators from successfully filing suit. They
believed, however, that even with the changes, the provision
was still flexible enough to reward honest relators. Their belief
was incorrect. Approximately forty years later, the outcomein
United Sates ex rel. Wisconsin Department of Health & Social
Services v. Dean® prompted Congress to reexamine who
should qualify as a proper relator. In Dean, the State of Wis-
consin, acting asarelator, filed aqui tamsuit alleging Medicaid
fraud by Dean. Priortofilingits FCA claim, the state submitted
its report of Medicaid fraud to the Department of Health and
Human Services pursuant to federal statute. The court dis-
missed the case holding that Wisconsin was not a proper relator

because the federal government already possessed the informa-
tion upon which the state based its suit.

On 1 August 1985, Senator Grassley introduced his pro-
posed amendmentsto the FCA.* Thiswas partially in response
to Dean, as well as the perception that the Act was stale and
needed a jump-start. During committee hearings, legislators
learned that a 1981 General Accounting Office Report esti-
mated that contract fraud against the government would result
in aloss of “between $150 and $200 million over the next two
years.”** The Department of Justice (DOJ) reported that as
much as ten percent of the federal budget would be drained by
contractor fraud.*® Committee members believed that one rea-
son contract fraud was so pervasive was because the contractors
were not afraid of getting caught. They also believed that
restrictive judicial decisions undermined the statute’s effective-
ness.® The proposed amendments reflected Congress's belief
that “to combat fraud it was fundamental to obtain the cooper-
ation of individuals who were either close observers or other-
wise involved in fraudulent activity.”® Congress determined
that thelack of insider cooperation stemmed from afear of job-
related reprisal, as well as a sense that nothing would be done
even if reported.® In addition to employee concerns, Congress
heard from government officials that the government alone

27. SeeFentin, supra note 1, at 258. During the course of committee hearings the United States Attorney General, Francis Biddle, asked Congress to remove the
provision for qui tam suitsin its entirety. Despite the willingness of the House of Representatives to do so, the Senate expressed reservations. Id.

28. Actof Dec. 23,1943, Pub. L. No. 78-213, 57 Stat. 608 (codified asamended at 31 U.S.C. § 232 (1976)). Theprovisionreads: “The court shall have nojurisdiction
to proceed with any such suit . . . whenever it shall be made to appear that such suit was based on information in the possession of the United States, or any agency,
officer or employee thereof at the time such suit was brought.” Id.

29. SeeFentin, supra note 1, at 260. During committee hearings for the 1943 Amendments, Senator Van Nuys, Chairman of the Senate Judiciary Committee, indi-
cated that the changes to the qui tam provisions would not bar an action by an honest informer. |d. at 260-61 (citing S. Rep. No. 345, at 12 (1986), reprinted in 1986
U.S.C.C.A.N. 5266, 5277 (quoting 89 Cone. Rec. 7609 (1943))). This belief was seconded by Representative Kefauver who opined that for “the average good
American citizen . . . [who] hastheinformation and he givesit to the Government, and the Government does not proceed in due course, provision is made here where
he can get some compensation.” |d. at 260-61 n.36 (citing S. Rep. No. 345, at 12 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 5277 (quoting 89 Conec. Rec. 10846
(1943))). Unfortunately, Representative Kefauver and Senator Van Nuys were overly optimistic, in that they mistakenly relied on an earlier draft of the Amendment
that was not adopted in the final draft. Specifically, one Senate version included language that read, “In other words, if the Attorney General will not prosecute the
suit within 6 months, any citizen should have the right to prosecuteit if afraud has been committed, regardless of the source of the information.” See Robert Salcido,
Screening Out Unworthy Whistleblower Actions: An Historical Analysis of the Public Disclosure Jurisdictional Bar to Qui Tam Actions Under the False Claims Act,
24 Pug. ConT. L.J. 237, 244 (1995) (quoting 89 Cone. Rec. 7573 (1943) (statement of Sen. Revercomb)). However, the six-months language was subsequently
omitted. Id. at 248.

30. 729 F.2d 1100 (7th Cir. 1984).

31. 42 U.S.C. 88 1396-1396(p) (2000). Asaconditionto receiving Title X1X Social Security funding, the receiving state must report any fraud and abuse information
to the Health Care Financing Administration of the Department of Health and Human Services. 1d.

32. Dean, 729 F.2d at 1101. The holding in Dean ended with an honest relator finding himself barred from the courthouse contrary to the drafters’ intent.

33. S. Rep. No. 99-345, at 13 (1986), reprinted in 1986 U.S.C.C.A.N. 5268.

34. Id. (quoting Hearings on White Collar Crime, Before the Senate Comm. on the Judiciary, 99th Cong. 2d Sess. (1985)).

35. 1d. (quoting Hearings on the Dept's of State, Justice, and Commerce, Before the Subcomm. on the Dept’s of State, Justice, and Commerce, the Judiciary and
Related Agencies of the House Comm. on Appropriations, 96th Cong. 2d Sess. (1980)). During the early 1980s defense industry giants, such as General Electric,
Genera Dynamics, and Rockwell, were among those found guilty of defrauding the government. In addition, of the one hundred largest contractors, forty-five were
under investigation. Department of Defense contractors were not the only ones who were wrongfully lining their pockets. The Department of Health and Human
Services tripled its fraud prosecution over a two-year period. See Frederick M. Morgan, Jr. & Julie Webster Popham, The Last Privateers Encounter Soppy Seas:
Inconsistent Original-Source Jurisprudence Under the False Claims Act, 24 Onio N.U. L. Rev. 163, 166 n.13 (1998).

36. S.Rep. No. 99-345, at 4, 7.
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could not fight contractor fraud. The Department of Defense
Inspector General, Joseph Sherick, testified that the govern-
ment’s resources paled in comparison with the legal resources
available to contractors.® Therefore, in order to strengthen the
government’s ability to recoup money lost to fraud, Congress
sought to encourage private individuals to assist in the fight
against fraud. To accomplish its goal, Congress promul gated
numerous amendments to the FCA to include 88 3730(e)(4)(A)
and (B). These sections provide that:

(A) No court shall have jurisdiction over an
action under this section based upon the pub-
lic disclosure of alegations or transactionsin
acriminal, civil, or administrative hearing, in
a congressional, administrative, or Govern-
ment [General] Accounting Office report,
hearing, audit, or investigation, or from the
news media, unless the action is brought by
the Attorney General or the person bringing
the action is an original source of the infor-
mation.

(B) For purposes of this paragraph, “original
source” means an individual who has direct
and independent knowledge of the informa-
tion on which the allegations are based and
has voluntarily provided the information to
the Government before filing an action under
this section which is based on the informa-
tion.%

Congress believed that the newly drafted amendment would
lower the jurisdictional bar first created by the 1943 Amend-
ments to the FCA and allow more qui tam relators to file suit.
In addition, Congress hoped the new statutory language would

prevent unduly restrictivejudicial decisions of who qualified as
aqui tamrelator. Specificaly, it was Congress sintent to avoid
another Wisconsin v. Dean situation where an honest relator
found himself statutorily barred despite the fact he had sought
out and found fraud. Unfortunately, the 1986 Amendments
failed to live up to the drafters’ vision.** The problem is that
different circuits interpret key terms of the test very differently
thereby creating divergent outcomes. Because of the different
interpretations, aqui tam plaintiff could find himself stopped in
his tracks in one circuit court, however he could successfully
file suit in another circuit. The key terms at issue are “based
upon” and “public disclosure.”

The Two-Prong Analysis Pursuant to 31 U.S.C. § 3170
(©)(4)(A) & (B): Prongl—The"“Based Upon” and “Public
Disclosure” Elements

When Congress drafted section 3730(e)(4) of the 1986
Amendments to the FCA, it essentially created a new jurisdic-
tional bar. Thisjurisdictional bar is a two-prong test and each
prong has its own subsets, or elements. Prong | encompasses
the “public disclosure” issue. When confronted with a qui tam
suit, thefirst element of the first prong asksif therewasapublic
disclosure. If there was a public disclosure then the court con-
siders the second element. The second element asksiif the suit
was based upon the public disclosure. If the answer to both ele-
ments is “yes,” the test moves on to the second prong.*? This
article addresses the first prong of the jurisdictional bar. The
initial analysis focuses on the first element term “public disclo-
sure” then considers the second element criteria of “based
upon.”

37. 1d. at 4. During the course of committee hearings woeful whistleblowers such as Robert Wityczak testified of their experiences with government contractor fraud.
Mr. Wityczak, a triple amputee veteran, told hearing members of how he felt stymied at his supervisors' lack of interest when he told them of his findings of fraud.
He believed that he was subsequently excluded from office meetings and assigned demeaning taskings in the hopes that he would quit. Id.

38. Id. a 5 (quoting RerorT oF THE UNITED STATES MERIT Svstems ProTecTion Boarp (MSPB), BLowing THE WHISTLE IN THE FEDERAL GOVERNMENT
(1984)). The MSPB's report found that among employees who failed to report fraud, fifty-three percent cited the “belief that nothing would be done to correct the
activity even if reported.” Thirty-seven percent cited fear of reprisal making it the second most cited reason. 1d.

39. Id. at 8 (quoting Hearings on Defense Procurement Law Enforcement, Before the Subcomm. on Defense Admin, Practice and Procedure, of the Senate Comm.
on the Judiciary, 99th Cong. 1st Sess. (1985) (testimony of Joseph Scherick)). During the course of the hearing it was stated that “[f]ederal auditors, investigators,
and attorneys are forced to make ‘ screening’ decisions based on resource factors. . . . Allegations that could develop into very significant cases are often left unad-
dressed at the outset due to a judgment that devoting scarce resources to a questionable case may not be efficient.” Id.

40. 31 U.S.C. §3730(2000).

41. See 145 Cone. Rec. E1540 (daily ed. Jul. 14, 1999) (statement of Rep. Berman) (discussing concern about misapplication of the 1986 Amendments to the FCA),
available at http://thomas.loc.gov/cgi-bin/query/D?r106:50:./temp/~r106pOPMgA::. In his remarks to Congress, Congressman Berman stated that he and Senator
Grassley were very worried that some courts misconstrued the meaning of 31 U.S.C. § 3730(¢e)(4). Specifically they worried that the courts were too narrowly inter-
preting the public disclosure bar. 1d.

42. 31 U.S.C. 8 3730(e)(4)(A). Prong Il consists of three subsets, or elements. Two of the elements determine if the qui tam relator was the original source of the
publicly disclosed information he based his suit upon. The first element asks if the relator had direct knowledge of the information. The second element asksif he
had independent knowledge of the information. The last element requires that the qui tam relator voluntarily disclose his information to the government. Id. §
3730(e)(4)(B).
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Prong I: The Public Disclosure Element—Public Disclosure
and Discovery

When facing the FCA'sjurisdictional bar, thefirst hurdle the
qui tam relator must clear is whether the suit involved a public
disclosure. Section 3730(e)(4)(A) clearly states that:

No court shall have jurisdiction over an
action under this section based upon the pub-
lic disclosure of alegations or transactionsin
acriminal, civil, or administrative hearing, in
a congressional, administrative, or Govern-
ment [General] Accounting Office report,
hearing, audit, or investigation, or from the
news media, unless the action is brought by
the Attorney General or the person bringing
the action is an original source of the infor-
mation.*®

The difficulty facing a would-be relator is that the circuit
courts do not agree on what is, or is not a “public disclosure.”
In their zeal to prevent undeserving relators from obtaining a
windfall, the majority of circuit courts define “public disclo-
sure” broadly. The practical effect of this broad definition is
that it raises the jurisdictional bar for the relator. Faced with
this higher bar, our relator may fedl like Goldilocks did as she
attempted to peer over the high brim of Daddy Bear’s bowl.
The prospects of obtaining hisgoal may appear quite daunting.

The Majority View

The Third Circuit follows the majority of circuitsin defining
broadly what congtitutes public disclosure. Thisbroad interpre-
tation raises the jurisdictional bar and ultimately limits the pool
of potentia qui tamrelators. An example of the Third Circuit's
definition of public disclosure is found in United Sates ex rel.

43. 1d. § 3730(e)(4)(A) (emphasis added).

Sinson, Lyons, Gerlin & Bustamante, PA. v. Prudential Insur-
ance Co.* In Sinson, the issue before the Third Circuit was
whether information obtained via discovery in a previous civil
action was “publicly disclosed” information within the mean-
ing of the statute.® The relator argued on appeal that its suit
was not jurisdictionally barred because information obtained
during discovery in acivil matter was not publicly disclosed as
intended by the statute. Specifically, Stinson argued that the
statute's use of the term “civil action” was not supposed to be
so broadly construed to include a “civil proceeding” or “civil
litigation.”*® The appellate court rejected Stinson’s argument.
The Third Circuit noted that the language of the statute referred
to both civil and criminal hearings in the same manner. It was
concerned that if it accepted Stinson’'s argument that the statute
did not intend that acivil hearing included a civil proceeding or
acivil litigation, then it could be argued that a criminal hearing
would not include an indictment proceeding. Such an approach
would permit a United Sates ex rel. Marcus v. Hess-type out-
comeinwhich information obtained from acriminal indictment
could serve asthe basis of a successful qui tamsuit. The Third
Circuit held that to avoid such a situation, the reading of sub-
section 3730(e)(4)(A) must be broad enough to cover a wide
range of legal proceedings.*” The court reasoned that Congress
wrote the statute broadly to prevent suits based on matters sus-
ceptibleto public access. It further reasoned that it did not mat-
ter whether the public ever tried to access the information.
Therefore, the Sinson court held that information capable of
being accessed by the public was publicly disclosed evenif itis
never accessed.”® The court based its holding on Federal Rule
of Civil Procedure 5(d) that requires filing of discovery mate-
rial in the absence of a protective order issued by the court
thereby making such information potentially accessible by oth-
ers. The court was not swayed by the fact that the applicable
local rules did not require the filing of discovery.”® The court
opined that no one would expect Congress to analyze all the
local rules. Therefore, it was unwilling to limit its understand-
ing of what constituted a public disclosure simply because the

44, 944 F.2d 1149 (3rd Cir. 1991). Therelator (alaw firm) acted previously aslegal counsel on the part of aMr. Leonard against Provident Life and Accident Insur-
ance. |d. at 1151. During the course of representing Mr. Leonard, the relator began to suspect that Provident shifted illegally its primary liability of claimsfrom itself
to Medicare, thereby violating the Tax Equity and Fiscal Responsibility Act of 1982. 1d. Subsequently, Provident filed suit in state court seeking a declaratory judg-
ment that its claims procedures were legitimate. 1d. It was during this state proceeding that Stinson obtained the two memoranda, via discovery, that are the subject
matter of the appeal. These memorandums contained information about other insurance companies' claims processing procedure to include Prudential’s. Id.

45, 1d. at 1152. The lower level court dismissed the action after determining that the relator was not an “original source” of the information supporting the suit. The
lower court found that the underlying information came exclusively from the Provident memorandum; therefore, the source was neither directly, nor independently
gained from apublic disclosure. 1d. (citing United Statesex rel. Stinson, Lyons, Gerlin & Bustamante, PA. v. Prudential Ins. Co., 736 F. Supp. 614, 622 (D.N.J. 1990)).
46. 1d. Thiswas one of three theories asserted by the relator that its suit was not jurisdictionally barred. The relator also argued that the jurisdictiona bar was to
apply only when the government made the public disclosure. Id. Inthe alternative Stinson argued that even if discovery wastantamount to a public disclosure, it also
contributed to that information by other means. 1d.

47. 1d. at 1153, 1155.

48. 1d. at 1155. But seeid. at 1162 (Scirica, J., dissenting). In the dissent, Judge Sciricarejected the majority’s holding that information potentially accessible by the
public was publicly disclosed. He stated, “I would find that public disclosure did not occur until . . . actually disclosed to the public.” Id. He noted, “This suit is
barred under the majority opinion even though it could have proceeded under the restrictive pre-1943 law that Congress intended to liberaize.” 1d.

49. 1d. at 1157.
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state rules differed. The mgjority reasoned that the FCA was a
federal statute and as such the Federal Rules of Civil Procedure
controlled.>®

The Minority View

Although the mgjority of circuit courts consider information
obtained during discovery to be publicly disclosed information
pursuant to § 3730(e)(4)(A), thisis not a unanimous position.
In United Sates v. Bank of Farmington, 5! the Seventh Circuit
held that information obtained during discovery was not pub-
licly disclosed information. The Seventh Circuit expressly
rejected thefinding in United Satesex rel. Sinson, Lyons, Ger-
lin & Bustamante, P.A. v. Prudential Insurance Co. that public
disclosure pursuant to the FCA included information that was
potentially discoverable. The Bank of Farmington court held
that the plain meaning of the term was information that was in
the full view of the public. It did not mean information
obscured from the public's sight unless otherwise ferreted out.
The Bank of Farmington court reasoned that discovery pro-
ceedingswere not conducted in public. Therefore, information
obtained during the discovery process was not in the public’'s
view. The court concluded saying that if information was pub-
licly disclosed because the public might someday accessit con-
voluted the plain meaning of the statute.%? Despite the fact that
the Bank of Farmington court rejected the notion that informa
tion disclosed in discovery was publicly disclosed information;

it nonetheless found that the basis of Mrs. Mathews qui tam
suit was publicly disclosed. It also found that Mrs. Mathews
was not the original source of that information and that her suit
was barred by the FCA .5

Prong I: The"“ Based Upon” Element—A Derived From or
Supported by Test?

Once a public disclosure is found pursuant to 31 U.S.C. §
3730(e)(4)(A), asecond question must be asked. That question
iswhether or not the qui tam suit is“based upon” the public dis-
closure. Thisparticular element is the most contentious among
the circuit courts. There are essentially two schools of thought
about what is meant by “based upon,” with yet another circuit
claiming to have a third approach.

“Based Upon:” The Majority’'s Restrictive Approach to the
“ Supported By” Definition

Unfortunately for the would-be relator, the majority of cir-
Cuit courts interpret “based upon” very restrictively. This
approach raises the bar making it harder for the qui tam relator
to remain in court. The landmark case setting forth the major-
ity’sdefinition of “based upon” isthe Tenth Circuit’sholding in
United Satesexrel. The Precision Co. v. Koch Industries, Inc.5
In Precision, the appellant-relator, Koch, argued that the FCA

50. Id. at 1159.

51. 166 F.3d 853, 859 (7th Cir. 1999). In 1993, Eunice Mathews acted as a guarantor of her son’s farm loans with the Bank of Farmington. The bank subsequently
obtained a Farmer’s Home Administration (FmHA) guaranty on the same loans but failed to disclose to the FmHA that Mrs. Mathews was also a guarantor. Mrs.
Mathews' son defaulted on the loans. The bank filed a claim with the FmHA to recover its losses and was paid by the FmHA. Id. at 856. The bank brought suit
against Mrs. Mathewsin state court to enforce her guaranty of the sameloan. During the course of discovery, Mrs. Mathews' attorney discovered the FmHA guaranty
and the fact that the bank had not disclosed his client’s guaranty of the loan as required by law. 1d. at 857. When confronted for the first time with the question of
discovery and public disclosure pursuant to the FCA, the lower court relied on the Third Circuit’s holding in Sinson. Id.

52. Id. at 859 (citing Oxrorp EncLIsH DicTionARY 12 (2d ed. 780) (1989)). It should be noted that in both Bank of Farmington and Sinson, the local court rules
did not require that discovery be filed with the court. Sinson, 944 F.2d at 1157; Bank of Farmington, 166 F.3d at 857.

53. Bank of Farmington, 166 F.3d at 861. The court noted that Mrs. Mathews' attorney subpoenaed Mr. Victor Rhea, an FmHA employee who worked with the bank
on guaranty matters, during the course of the civil litigation. Mr. Rheain turn contacted the Bank of Farmington to find out what was going on. It was then that one
of the bank’s loan officerstold Mr. Rhea for the first time about Mrs. Mathews' guaranty of her son’sloans. The FmHA and the bank began negotiations concerning
the FmHA's previous payments on said loans. Id. at 857. The court held that the communication between the loan officer and Mr. Rhea was a public disclosure
because Mr. Rhea was a “competent public official” whose duties included oversight of loansand claims. 1d. at 861.

The debate over what is public disclosureis not limited to discovery. See, e.g., United States ex rel. Jonesv. Horizon Healthcare Corp., N0.94-CV-71573-DT, 1997
U.S. Dist. LEX1S 12108 (6th Cir. 1997). Jones worked for Horizon as a patient care services consultant. Her responsibilities included reviewing Medicare claims.
Jones alleged that sheinformed Horizon higher-ups of fraudulent claims she discovered but nothing wasdone. Horizon eventually moved its claims processing depart-
ment to another state. Jones was fired for poor work performance. Id. Jones filed her whistleblower retaliatory discharge suit in federa court in 1993. She subse-
quently filed her qui tam action in 1994. The court dismissed Jones' qui tam suit asjurisdictionally barred pursuant to § 3730(€)(4)(A). The court held that because
Jones publicly disclosed the basis of her qui tam suit in her wrongful discharge suit she was no longer the original source of that information. 1d.

The Eleventh Circuit has reached the same conclusion involving a similar scenario as Jones. Ragsdale v. Rubbermaid, Inc., 193 F.3d 1235 (11th Cir. 1999). In
Ragsdale v. Rubbermaid, Inc., therewas aflip-flop of the Jonesfacts. In Ragsdale therelator first filed hisqui tamsuit aleging that hisformer employer, Rubbermaid,
misbilled the government. The qui tam suit was settled. Ragsdale then filed asuit pursuant to § 3730(h) asserting that his employer retaliated against him for whistle-
blowing. Id. a 1237. The court determined that the doctrine of res judicata barred the whistleblower suit. 1d. at 1240. The Ragsdale court used a “transactiona
approach” finding that both claims were “based upon the same factual predicate and contain the same cause of action for res judicata purposes. |d. at 1237.

54. 971 F.2d 548 (10th Cir. 1992). Precision filed a qui tam suit alleging Koch Pipeline defrauded the government by “deliberate and systematic mismeasurment of

crude and ground gas produced on Federal and Indian lands.” Id. a 550. The lower court found that Precision’s suit was barred for lack of jurisdiction because the
“complaint was based, at least in part, upon publicly disclosed information . . . (of which) Precision was not the original source.” Id. at 551.

8 JUNE 2001 THE ARMY LAWYER « DA PAM 27-50-343



only barred qui tam suits based solely on publicly disclosed
information. The Tenth Circuit rejected that argument. The
Precision court found the FCA’s language to be plain and
unambiguous. It held that it was common knowledge that the
plain meaning of “based upon” was " supported by.”% The court
refused to read the word “ solely” into the statute since Congress
did not draft the statute to include it. The Tenth Circuit rea-
soned that if it read the word solely into the statute it would
unlawfully expand federal jurisdiction by permitting relatorsto
bypass the original source prong of the statute.>® The Precision
court attempted to bolster its decision by rationalizing that its
definition not only fulfilled the statute’s intent, but it served
judicial economy by limiting the amount of evidence courts
would otherwise have to consider.>”

The Minority's “ Derived From™ Definition

The circuit courts differ greatly in implementing the relator
provisions of the FCA. However, no term is more divergent
than the “based upon” language of section 3730(€)(4)(A). The
Fourth Circuit adopts the minority “derived from” test to deter-
mine if an action is “based upon a public disclosure.” The
impact of the “derived from” standard isthat it allows a greater
number of qui tam plaintiffs to clear the jurisdictional hurdle.
This approach leaves the mgjority of circuit courts viewing the
minority much like Mother Bear’s chair in our fairytale. They
assert that this too soft definition of “based upon” swallows-up

the FCA’s intent much like an overstuffed chair swallows-up
theperson sitting init. Thishas caused at |east one court to crit-
icize the Fourth Circuit as rendering the public disclosure bar
largely superfluous.®® The case setting forth the Fourth Cir-
cuit’s renegade position is United Sates ex rel. Sller v. Becton
Dickinson & Co.%® Becton Dickinson (BD), a medical supply
company, terminated its distributorship agreement with Scien-
tific Supply Inc. (SSI) in 1987. Scientific Supply Inc. filed suit
in Texas state court alleging that BD wrongfully terminated the
agreement because it feared that if SSI successfully sold BD
products to the government, it would reveal that BD over-
charged the government initsdirect sales.®® The parties settled
the suit by confidential settlement. Siller filed his qui tam
actionin January of 1991. The United States District Court for
the District of Maryland, granted BD’s motion to dismiss the
suit because it was “based upon” a public disclosure, thus
barred in accordance with 31 U.S.C. § 3730(¢)(4)(A).5t Siller
asserted that although his qui tam suit bore substantial similar-
itiesto the prior SSI-BD litigation, he did not base his suit upon
information obtained from that previous civil matter. Siller
argued that unless arelator derived hisknowledge of fraud from
the public disclosure, the qui tam action was not based upon
that disclosure.® In opposition to Siller’'s argument, BD
asserted that the statute required dismissal if the allegations in
the suit mirrored information in a previous public disclosure.%
The respondent argued that it was irrelevant under the statute
from what particular source the relator obtained his informa-
tion. In reaching its opinion, the Sller court believed that it

55. Id. The Precision court apparently understood the definition to be so commonly understood that it did not need to cite any reference for its definition. Id.

56. Id. at 552. The court stated that it had to balance its responsibility to use the “plain language of the statute” with its responsibility to “resolve [doubts] against
federal jurisdiction.” 1d. Therefore, by defining “based upon” as “supported by” it limited the number of qui tam relators that would make it to the second prong of
the test, thereby reducing the number of potential federal suits. 1d.

57. Id. at 552, 553. The court noted that the qui tam provision had two “basic goals: (1) to encourage private citizens with first-hand knowledge to expose fraud;
and (2) to avoid civil actions by opportunists attempting to capitalize on public information without seriously contributing to the disclosure of the fraud.” Id. at 552.
It opined, “[T]he threshold ‘ based upon’ analysisisintended to be a quick trigger for the more exacting original source analysis. . . . If asuit wasbarred only if it was
based on the public disclosure then there would be no need to entertain the second prong.” Id. In addition, the court held that to require a court to slough through all
the evidence to quantify the basis of the plaintiff’s suit was adverse to its time, thus not judicially economical. Id. at 553.

58. United States ex rel. Mistick PBT v. Hous. Auth. of the City of Pittsburgh, 186 F.3d. 386 (3rd Cir. 1999). The Fourth Circuit is decidedly a soft, cuddly Mother
Bear type circuit when compared to the other circuits. Theremainder of the circuitsfollow the mgority “ supported by” standard. Prior to the Fourth Circuit’smaverick
stance the unanimous approach of all the circuits was that a qui tam action was based upon a public disclosure if the allegations in a qui tam suit were substantially
similar to a public disclosure. They considered how the relator acquired the information as irrelevant. See Robert L. Vogel, The Public Disclosure Bar Against Qui
Tam Suits, 24 Pus. ConT. L.J. 477, 491 (1995).

59. 21 F.3d 1339, 1348 (4th Cir. 1994). The case involved the qui tam suit of David Siller, an employee of his brother’'s medical supply distributorship, SSI. SSI's
inventory included BD’s merchandise. |d. at 1440.

60. 1d. at 1341. Pursuant to the terms of the settlement, Ruben Siller, the president of SSI, would not disclose the existence or terms of his settlement with BD. The-
oretically this would preclude anyone else of learning about BD’s supposedly fraudulent activity. The settlement was not binding to David Siller. 1d.

61. 1d. Siller asserted that he did not read SSI’s state court complaint until BD filed the motion to dismiss his qui tam action. He asserted that he conducted his own
investigation into BD’s overcharging after his discovery of the practice during his employment with SSI. Id. at 1340. Dismissal of Siller’s qui tam suit was awin-
win situation for BD. |In addition to dismissing Siller’s qui tam suit the lower court also dismissed the government as a party plaintiff pursuant to 31 U.S.C. §
3730(b)(2)-(b)(4). Id. Section 3730(b)(2) requires the relator to provide a copy of the complaint and material evidence to the government. The complaint isfiledin
camera and remains under seal for at least sixty days. The government may elect to intervene and proceed within sixty days after it receives both the complaint and
the evidence. 1d. Section 3730(b)(4) states, “Before the expiration of the 60-day period or any extension . . . the government shall (A) proceed . . . [and] notify the
court that it declinesto take over theaction . ...” 31 U.S.C. 8 3730(b)(4) (2000). In Sller the government took over twenty-one monthsto decideto intervene. Siller,
21 F.3d at 1341. The lower court determined that because the government had not complied with the statutory proceduresit could not intervene. 1d.

62. Sller, 21 F.3d at 1347.
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struck a balance between Congress's intent to promote privati-
zation of the statute via civilian suits, with its desire to prevent
parasitic qui tam actions. The court concurred with Siller that
the only fair reading of the statute wasthat “ based upon” meant
“derived from.”® |n addition, the court held that a suit was not
parasitic if it only contained allegations that were similar, even
identical, to publicly disclosed information. It reasoned that a
parasitic suit derivesits cause of action solely fromapublic dis-
closure.®

The Siller court specifically rejected the reasoning used by
two of majority’s circuit courts that had interpreted the term
“based upon.” Specifically, it found the Second Circuit’sinter-
pretation of the term flawed. The Second Circuit espoused its
interpretation of the term “based upon” in United Sates ex rel
Doe v. John Doe Corp.% The Sller court found that the Doe
court erred in defining “based upon,” because the case law it
relied upon did not support its holding. Specifically, the case
Doe cited never addressed the question of what “based upon”
meant. Therefore, the Siller court believed the Second Circuit's
reading of the term was incorrect. ® The Siller court also
rejected the logic used by the majority Tenth Circuit to define
“based upon.” In United Sates ex rel. The Precision Co. v.
Koch Industries, Inc.,% the Tenth Circuit defined “ based upon”
asmeaning “supported by.” The Sller court held that the Tenth

Circuit “baldly asserts that as a‘ manner of common usage, the
phrase based upon is properly understood to mean supported
by’ ....Weareunfamiliar with any usage, et alone acommon
one or a dictionary definition, that suggests that ‘based upon’
can mean ‘supported by.’” % Since the Tenth Circuit’s defini-
tion lacked any credible basis, the Siller court rejected that
interpretation.

Somewhere in the Middle-Betwixt the “ Derived From” and
“ Qupported By” Definitions

The Third Circuit adopts a definition it calls the middle
ground between the overly soft, minority approach of the
Fourth Circuit, and the restrictive approach followed by the
majority of circuits. The Third Circuit interprets “based upon”
as meaning that a suit is based upon a public disclosure if the
public disclosure has the essential elements of the qui tam
suit.”® Although the Third Circuit believesiits definition makes
it the “just right circuit,” in reality its approach closely resem-
bles the majority’s definition.

United Satesex rel. Mistick PBT v. Housing Authority of the
City of Pittsburgh™ is the Third Circuit’s middle ground
approach between the minority’s “derived from” standard and

63. Id.

64. 1d. at 1348. The court held that the phrase “based upon” was “ susceptible of a straight forward textual exegesis. . . to ‘base upon’ meansto ‘use asabasisfor.””
Id. (referencing WessTER's THIRD NEw INTERNATIONAL DicTionaRy 180 (1986)). Restricting the “based upon” language to “a public disclosure of allegations only
where the relator has actually derived from that disclosure the allegations upon which his qui tam action is based” was common sense to the court. Id. at 1348.

65. Id.

66. 960 F.2d 318 (2nd Cir.1992). Specifically the Siller’s court cited Doe as standing for the Second Circuit's proposition that arelator did not have to derive his
information from a public disclosure for his suit to be based upon that public disclosure. Siller, 21 F.3rd at 1348 (citing Doe, 960 F.2d at 324). The court opined that
the Doe court misapplied the holding in United Sates ex rel .Dick v. Long Island Lighting Co., 912 F.2d 13 (2nd Cir. 1990), when it arrived at its meaning of the phrase
“based upon.” Id.

67. Sller, 21 F.3d at 1349. The Siller court held that “the LILC Court itself never addressed the particular question of when aqui tamaction is‘based upon’ apublic
disclosure . . . there was no dispute the suit was based upon publicly disclosed allegations or transactions; the only issue was whether the relator was the ‘original
source.”” 1d. (citing Long Island Lighting, 912 F.2d at 16 (2nd Cir. 1990)).

68. 971 F.2d 548, 552 (10th Cir. 1992).

69. Siller, 21 F.3d at 1349 (citing Precision, 971 F.2d at 552). The Fourth Circuit has a strong supporter in Robert L. Vogel, a staunch defender of the rights of qui
tam plaintiffs. Heis currently in a solo private practice in Washington, D.C., where he specializes in qui tam suits. He has been involved in approximately twenty
such suits most notably Siller, where he was the relator’s counsel. Mr. Vogel has written several articles about the 1986 qui tam provisions to include, The Public
Disclosure Bar Against Qui Tam Suits, supra note 58. Prior to entering into private practice in 1990, Mr. Vogel was atrial attorney in the commercial fraud section
of the DOJ's Civil Litigation Branch from 1987-1990. He received his J.D. from Stanford in 1985. Robert VVogel, biography at http://www.fraudbusters.com (last
visited Feb. 11, 1999). ItisMr. Vogel's opinion that only the minority approach satisfies Congress' desireto make qui tam suits more attractive for the average citizen
to pursue.

In support of his thesis, Mr. Vogel points to Saudi Arabia v. Nelson, 507 U.S. 349 (1993), in which the Supreme Court interpreted the phrase “based upon” as it
appeared in another statute. Vogel, supra note 58, at 499. The Nelson case involved a statute that provided for federal jurisdiction against aforeign state in any case
‘in which the action is based upon acommercial activity carried onin the United States by aforeign state.’” 1d. Because of the lack of legislative history, the Supreme
Court elected to use the dictionary definition of “based upon” which was information that served as the basis or foundation of aclaim. Id. Mr. Vogel asserts that the
minority’s common sense definition of the phrase “based upon™ mirrors the logic used by the Supreme Court to interpret the same language, abeitly in a different
statute. Therefore, the minority definition is the correct definition. 1d.

70. Seesupra note 4 and accompanying text.

71. 186 F.3d. 386 (3rd Cir. 1999).
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the majority’s “supported by” standard. In Mistick, the Third
Circuit easily cleared the public disclosure hurdle. It then tack-
led the issue of when a suit is “based upon” publicly disclosed
information. The Mistick court noted the diverseness of the
minority and majority’s definitions. It concurred with the
Fourth Circuit’s minority opinion that the common meaning of
the phrase “based upon” did not include “ supported by.” How-
ever, despite agreeing with the minority definition, the Mistick
court agreed with the majority approach that to give the phrase
such a meaning would render the second prong of the statute
superfluous.” Inan effort to resolveits dilemma, the court held
that the statute was poorly written and the language ambigu-
ous.” The court reasoned that in light of the ambiguous lan-
guage of the statute it was best to follow the majority definition
so as not to render the remainder of the section superfluous.
Therefore, the Third Circuit held that a suit was “based upon”
on apublic disclosure, if a public disclosure laid out the same
allegations contained in a qui tam suit.” Although the Third
Circuit describes its interpretation of section 3730(e)(4)(A) as
more lenient than the majority definition, that distinction is
unclear. The majority’s “supported by” definition of “based
upon” bars any suit in which the allegations in the suit mirror a
public disclosure.” The Third Circuit interprets “based upon”
asmeaning that the pertinent facts of aqui tam suit are al so con-
tained in a public disclosure. It is difficult to distinguish
between the majority’s definition and the Third Circuit’s “ con-
tainsthe same elements” test. The two approaches appear to be
the same.

72. 1d. at 386-387.

Mistick is not a Third Circuit aberration, but represents the
circuit’s standard interpretation of the FCA'sjurisdictional bar.
Recently, however, in United Sates ex rel. Waris v. Saff Build-
ers, Inc.”®the Third Circuit took the Mistick definition of “based
upon” and added a twist. Waris, the owner of a home health
care business, sold his business to a subsidiary of Staff Build-
ers. Pursuant to the purchase agreement between the two, Staff
Builders retained Waris as a consultant.”” The relationship
soured quickly after Warisrefused to alter an invoice he gaveto
Staff Buildersfor services rendered. Staff Builders wanted the
bill changed so they could submit it to Medicaid for reimburse-
ment. Warisfiled aqui tamsuit aleging that Staff Builders sub-
sequently fabricated a memorandum to collect Medicaid funds
reimbursing them for Waris services. He used his invoice as
evidence of the alleged fraud.” After thelower court dismissed
his qui tam suit, Waris amended his complaint to incorporate
new information, to include a Department of Health and
Human Services Inspector General (1G) audit of Staff Builders
for fiscal year 1994.” Concluding that the |G audit wasapublic
disclosure, the Third Circuit turned its attention to whether the
qui tam suit was “based upon” the audit.®*® The Waris court
acknowledged the fact that the relator filed his qui tam action
two years before the |G published its audit. The Third Circuit,
however, using the Mistick definition of “based upon” found
itself forced to bar the suit.®* It opined that timing was irrele-
vant, as long as the public disclosure contained the essential
elements of the qui tam suit.®

73. 1d. at 387. The Mistick court described itself as “confronted with a clash between two textual arguments concerning the meaning . . . of the phrase ‘ based upon’

.. 1d. The court noted that the statute did “not reflect careful drafting or a precise use of language.” Id. at 388. As evidence of Congress' poor drafting of the
statute the court marked several errorsto include referring to the “ General Account Office as the Government Account Office.” 1d. Having concluded the statute was
poorly drafted, the court held, “[Due to] this lack of precision we are hesitant to attach too much significance to a fine parsing of the syntax of § 3730(e)(4)(A).”
Therefore, the court deemed the section to be ambiguous. 1d. It isinteresting to note that the Third Circuit relies on the logic used by the majority, as announced in
United Sates ex rel. The Precision Co. v. Koch Industries, Inc., inits holding that the statute’s language was ambiguous. In Precision, the Tenth Circuit arrived at its
definition of the statute after concluding that the FCA’s language was unambiguous. 971 F. 2d 548, 551 (10th Cir. 1992).

74. Mistick, 186 F.3d at 388. In the dissent, Chief Judge Becker rejected the majority’s dismissal of the plain meaning of “based upon.” Id. at 398 (Becker, J., dis-
senting). He stated, “[W]hether or not Congress was sloppy in its choice of certain words, there is nothing ambiguous about the phrase ‘based upon.’” Id. at 397-98.

75. Precision, 971 F.2d at 552.
76. United States ex rel. Waris v. Staff Builders, Inc., No. 96-1969, 1999 U.S. Dist. LEXIS 15247 (E.D. Pa. Oct. 4, 1999).

77. 1d. Pursuant to their business agreement Waris would provide a minimum of 1000 hours of consulting services annually for two years. Staff Buildersin turn
would pay him $105,000 annually. Id. at *2.

78. 1d. In January of 1994, Waris performed a market study at Staff Builder’'srequest. The invoice submitted by Waristo Staff Builders was returned with the com-
ment that “it could not be used.” Waris refused Staff Builder’s request to reword the invoice. After that Staff Builders rarely utilized his services. However, he
received monies totaling $210,000 over the course of the contract. Id. at *3. Waris' evidence of fraud by Staff Builders consisted of the January invoice. Id. at *4.
79. Id. a *6. The lower court dismissed the suit “for failure to plead allegations of fraud with sufficient particularity.” Id.

80. Id. a *9. The court espoused a four question test to determine if Waris passed Prong | of the statute. The analysis was as follows: “1). Are there any ‘public
disclosures' at work in this claim; 2). If so, do they disclose ‘alegations of fraud or fraudulent ‘transactions'; 3) If so, is the plaintiff’s claim ‘based upon’ these
‘alegations or transactions'; and, 4) Isthe plaintiff an ‘original source’ of these ‘allegations or transactions.’” 1d. at *9. The court identified quickly the |G audit as
“a paradigmatic example of an ‘administrative audit’ . . . thus barred by 8§ 3730 (e)(4)(A) [asapublic disclosure].” Id. at *11.

81. Id.at*18. Thedefinition of “based upon” set forth in Mistick is, whether “the disclosure setsout . . . al the essential elements of the qui tamaction’sclaims.” 1d.
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TheFalse Claim Act’sQui Tam Provisions—IsTherea Just
Right Circuit, or Isit Just a Fairy Tale?

The majority and minority of circuits have clearly different
views on how high or low to place the FCA’s jurisdictional bar.
Regardless of the difference in their interpretations of “based
upon,” and “public disclosure,” they both believe that their
approach satisfies the intent behind the 1986 Amendments to
the FCA. The mgjority and minority agree that the purpose
underlying the amendments wastwo-fold: to encourage private
individuals to file suit against contractors defrauding the gov-
ernment, and to supplement the government’s limited
resources.®® Since they both agree on the legislative intent
behind the FCA, it is difficult to understand why they read the
statute so differently. The question that arises is which of the
two views s correct, or is the stage set for anew, just right cir-
cuit's interpretation to emerge? There is no need for a new
interpretation. Considering the statute’s language and the
underlying congressional intent, it is clear that the minority
approach is the correct one.

To understand why the minority interprets correctly the
FCA's 1986 Amendments, the reader must understand what

was amended. Congress's obvious concern was the limits
placed upon who could be aqui tamrelator pursuant to the FCA
as amended in 1943. Congress amended the FCA in 1943 ina
knee-jerk reaction to United Sates ex rel. Marcus v. Hess.® It
abhorred the idea that someone, who did little, if anything,
should reap alarge and undeserved reward.® Therefore, to pre-
vent aparasitic relator such as Marcus from becoming unjustly
enriched, Congress raised the jurisdictional bar by prohibiting
suits based on information already in the government’s posses-
sion.® Thisraising of the bar resulted in adramatic decreasein
the number of qui tamsuitsfiled.®” Thiswaspartially dueto the
fact that the FCA’s 1943 Amendments barred non-parasitic
relatorsif they provided the government their information prior
to filing their suit.® In 1986, Congress sought to revitalize the
FCA by lowering the jurisdictional bar, thereby potentially
increasing the number of qui tam suits.® The second problem
that the 1986 Congress attempted to solve was not so obvious.
It was the insidious nature of contractor fraud. Congress
believed that contractor fraud was so far-flung and engrained in
some industrial circles that government resources alone could
not investigate or prosecute it effectively.®® To solve this
dilemma, Congress sought to include private citizens in ferret-
ing out and prosecuting fraud. By lowering the jurisdictional

82. Id. at *18-19. The twist that Waris added was the timing of the disclosure. According to the Third Circuit’s opinion when the matter was disclosed is irrelevant
in the event the qui tam suit and the public disclosure contained the same essential elements. Therefore, whether the public disclosure was a year before, or ayear
after filing of the suit the result would be the same. The suit isjurisdictionally barred. Id. at *19.

83. United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943). See Salcido, supra note 29, at 257. Mr. Salcido notes the following:

From itsinception in 1863, the qui tam provisions have been designed to further generally these ends:

« To provide a sufficient incentive to spur private individua s knowledgeable about fraud to disclose that information to the Government;
« To stem governmental complacency or override instances where agencies have been co-opted by those they are created to police;

« To serve asapolitical check against governmental corruption; and

« To supplement scarce federal resources.

Id.

84. See Salcido, supranote 29, at 242. Mr. Salcido providesan excellent analysis of the FCA and how the Act, specifically thejurisdictional bar, reflected the drafters’
view of government and fraud at their respectivetimes. He notes that when Congress enacted the FCA in 1863, the Act did not have ajurisdictional bar. At that time
therewere no federal investigative agenciesto root out fraud, therefore the FCA's qui tam provision was vital to supplementing the government’svirtually nonexistent
law enforcement resources. Therefore, to encourage private citizens to participate the Act provided them a generous compensation. 1d. at 258. When Congress
amended the Act in 1943, it essentialy eliminated the jurisdictional bar. Mr. Salcido opines that what prompted this change was a feeling of confidence in the gov-
ernment’s ability to enforcethelaw. Id. Lastly, when Congress undertook to amend the FCA in 1986, in did so in the face of large government spending coupled with
seemingly pervasive contractor fraud. Because of Congress' concern that the government was unable to detect fraud, or enforce itslaws, it sought to lower thejuris-
dictional bar and once again encourage private suits. Id.

85. See Purcell, supra note 11, at 939. That has been alongstanding weakness with the qui tam provisions. To assuage the public’s outcry against manipulation of
the English common law qui tam statutes, Parliament banned such suits. That solution proved unacceptable and Parliament reinstituted qui tam suits with some lim-
itations. 1d.

86. Salcido, supra note 29, at 247. Mr. Salcido asserts that the drafters of the 1943 Amendments rejected the FCA's original qui tam provision because they believed
that the government had the ability and integrity to fight fraud. By raising the bar it was assuming that if the government had the information it would pursue the
matter accordingly. Id.

87. See Morgan & Popham, supra note 35, at 170. The authors describe the 1943 Amendments to the FCA as contributing to an anti-qui tam bias that almost ended
this type of suit. 1d.

88. See Salcido, supra note 29, at 248.
89. Id.

90. Id.
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bar, Congress enabled qui tam plaintiffs easy access to the
courtroom.

The minority’sinterpretation of the term “public disclosure”
fulfillstheintent of the 1986 Amendmentsto the FCA. Asevi-
denced in United Sates v. Bank of Farmington,® the minority
does not interpret the phrase “public disclosure’ as broadly as
the majority of circuitsdo. The mgjority’sview of “public dis-
closure” includes information actually disclosed to the public,
aswell asinformation potentially accessible by the public.®? By
giving public disclosure such an expansive definition, the
majority has not lowered the FCA's jurisdictional bar, but has
raised it. As noted by Judge Scirica, the lone dissenter in
United Satesex rel. Sinson, Lyons, Gerlin & Bustamante, PA.
v. Prudential Insurance Co., the majority’s interpretation of
public disclosure was more restrictive than the pre-1943 statu-
tory language.®®

Judge Sciricaisnot alonein criticizing the majority’s defini-
tion of what is a public disclosure. Robert Vogel shares Judge
Scirica’s opinion. Specifically, both individuals focus on the
Senate’s proposed six-month rule as evidence that the minority
view iscorrect.* The origina House amendments proposed to
bar qui tam suitsif based solely on publicly disclosed informa-

tion.®> A subsequent senate bill proposed barring qui tam suits
based on government disclosed information, or information
disseminated by the news media, unless the government failed
to proceed within six months of obtaining the information.®
Both Scirica and Vogel assert that the six-month rule reflects
Congress's concern that government resources alone were
insufficient to seek out and prosecute fraud. By permitting a
potential qui tam relator to proceed with a suit even when the
government had the information, Congress ensured that infor-
mation about fraud was not overlooked or buried in avast gov-
ernment morass. In the event the government knew about the
fraud, but lacked the funding or manpower to prosecute the
wrongdoer, the proposed language allowed the government to
supplement itsresources. Admittedly, thisapproach would per-
mit some parasitic relators to file suit successfully. The six-
month interim, however, would prevent woul d-be relators from
rushing to the courthouse before the government had an oppor-
tunity to act. After the DOJ voiced its concern that the pro-
posed language could possibly thwart government
investigations, the Senate Judiciary Committee proposed a ver-
sion that precluded thefiling of aqui tam suit within six months
of certain specified disclosures.” After further negotiations,
the legidature dropped the six months language incorporating
inits stead the statute’s current language.®

91. United States v. Bank of Farmington, 166 F.3d 853 (7th Cir. 1999). In Bank of Farmington, the Seventh Circuit held that information obtained during civil dis-

covery was not public disclosed information pursuant to 31 U.S.C 8§ 3730(¢e)(4)(A).

92. United States ex rel. Stinson, Lyons, Gerlin & Bustamante, PA. v. Prudential Ins. Co., 944 F.2d 1149, 1163-1167 (3rd Cir. 1991).

93. Id. at 1162.

94. Vogel, supra note 58, at 509-510. See also Sinson, 944 F.2d at 1163-1167.

95. H.R. 4827, 99th Cong. (1986). See Vogel, supra note 58, at 507 (citing H.R. Rer. 660, at 23 (1986)).

96. Sinson, 944 F.2d at 1164 (citing S. 1562, 99th Cong., 1st Sess,, 8§ 2, at 3 (1985)). The proposed language read:

Unless the Government proceeds with the action within 60 days after being notified, the court shall dismiss the action brought by the person if

the court finds that-

(A) theaction isbased on specific evidence or specific information the Government disclosed as a basis for allegations made in a prior admin-

istrative, civil, or criminal proceeding;

(B) or the action is based on specific information disclosed during the course of acongressional investigation or based on specific public infor-

mation disseminated by any news media.

Id. at 1164 (emphasis added). The provision goes on to read, “[I]f the government has not initiated a civil action within six months after becoming aware of such
evidence or information, or within such additional time asthe court allows upon ashowing of good cause, the court shall not dismissthe action brought by the person.”

Id. (emphasis added).

97. 1d. at 1165. The proposed language read:

In no event may a person bring an action under this section based upon allegations or transactions which are the subject of acivil suit in which
the Government is already a party, or within six months of the disclosure of specific information relating to such allegations or transactionin a
criminal, civil, or administrative hearing, a congressiona or Government Accounting Office report or hearing, or from the news media.

Id. (emphasis added).

98. See 132 Cone. Rec. 28,576 (1986); see also Vogel, supra note 58, at 508. Mr. Vogel asserts that Congress' failure to adopt the six-month rule manifests its
dissatisfaction with the 1943 Amendments’ jurisdictional bar. He notes that in lieu of the six-month language the 1986 Congress incorporated the public disclosure
language into the statute. As long as the relator was the origina source of the publicly disclosed information she could file suit successfully. This includes public
information that the government already hasin its possession. Mr. Vogel argues that this is contrary to the strict prohibition the 1943 Amendments placed on infor-

mation already in the government’s possession. |d.
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The language in the origina House proposal is identical to
how the minority interprets “based upon” asit relates to a pub-
lic disclosure. The original amendment proposed barring suits
based solely on publicly disclosed information. The minority’s
“derived from” definition of “based upon” reaches the same
result. If aqui tamsuit isderived from apublic disclosureitis
based solely on that public disclosure. Not only doesthe minor-
ity approach mirror the language in the original proposed 1986
amendment, it clearly meets Congress' intent as expressed in
the proposed six-month language. The six-month rule would
have permitted suits based on information the government pos-
sessed if it took no action on that information after six-months.
Thiswould have lowered the jurisdictional bar. The minority’s
narrow view of what is a public disclosure pursuant to section
3730(e)(4)(A) also lowers the jurisdictional bar from the high
position established by the 1943 Amendments. Thisiswhat the
1986 Congress intended. The fact that the legislature failed to
include the six-month language does not indicate that Congress
no longer wanted private citizens to supplement the govern-
ment’s limited investigative and enforcement resources. The
exact opposite was true. Congress manifested this intent by
allowing private personsto remain as qui tam plaintiffsin suits
after the government elected to intervene.®®

In addition to considering the proposed six-month rule, a
review of Congress's actions after the 1986 Amendments went
into effect al so supports the assertion that the minority’s defini-
tion of “public disclosure” is correct. In 1992, Congress
attempted to resolve the conflicting judicia interpretations that
were cropping up aready by drafting an amendment that clari-

99. Seeid. at 509-10.

fied the 31 U.S.C. § 3730(€e)(4) bar. The proposed language
limited the jurisdictional bar to suitsin which all of the alega-
tions came from matters listed specifically in the statute.’® If
this amendment had passed it would have directly conflicted
with the majority’s broad view of a public disclosure. The
majority definition not only exceeds the matters specifically
listed in the statute, in addition it includes information that is
potentially discoverable. The amendment died during subse-
guent negotiations. Despite the defeat of the 1992 proposal,
Congress attempted again in 1993 to clarify the FCA's qui tam
jurisdictional bar. At that time Senator Grassley proposed an
amendment that completely did away with section
3730(e)(4).2 During the course of joint committee hearings,
Senator Grassley and Congressman Berman both stated that a
key point of the clarification was that only suits based upon
information contained in matters specifically listed should be
jurisdictionally barred. They believed that this would preclude
truly parasitic suits and still encourage private citizens to join
inthefight against contractor fraud. This proposed amendment
also failed to pass.10?

Regardless of the approach used, whether it is Vogel and
Scirica's argument regarding the proposed six-month rule, or
the subsequent failed amendments, the conclusion is the same.
The minority approach is the correct one. The result of nar-
rowly defining public disclosure is that it limits the number of
instances the second element in Prong |, the “based upon” ele-
ment, is considered. The natural result of thisis that it allows
more potential qui tamrelators to file suit. The minority’s def-
inition of “based upon” also produces the same result.

100. See Fentin, supra note 1, at 267 (referencing H.R. Res. 4563, 102d Cong. 13 (1992)). The 1986 Amendment to § 3730(e)(4)(A) read as follows:

No court shall have jurisdiction over an action under this section based upon the public disclosure of alegations or transactionsin acriminal,
civil, or administrative hearing, in a congressional, administrative, or Government [ General] Accounting Office report, hearing, audit, or
investigation, or fromthe news media, unlessthe action is brought by the Attorney General or the person bringing the action isan original source

of the information.

31 U.S.C. §3730(€)(4)(A) (2000) (emphasisadded). See Fentin, supra note 1, at 262. The proposed amendment would have provided additional direction pertaining

to the second element of Prong I. The proposed language included the following:

(4)(A) No court shall have jurisdiction over an action brought under subsection (b) in which all of the material factsand allegations are obtained
from anews media report or reports, or adisclosure to the general public of adocument or documents-

(i) created by the Federal Government;

(ii) filed in alawsuit to which the Federal Government is a party; or

(iii) relating to an open and active investigation by the Federal Government; unless the person bringing the action is an original source of such

facts and allegations.

H.R. 4563, 102d Cong. 8 3 (1992). See Fentin, supra note 1, at 265 n.74 (citing H.R. Repr. No. 102-837, at 12 (1992)).

101. Fentin, supranote 1, at 266. In lieu of § 3730(e)(4), Senator Grassley proposed to beef up § 3730(b) to read:

(6)(A) No later than 60 days after the date of service under paragraph (2), the Government may move to dismiss from the action the qui tam
relator if, (i) all the necessary and specific material allegations contained in such action were derived from an open and active fraud investigation
by the Government; or (ii) the person bringing the action learned of the information that underlies the alleged violation of section 3729 that is
the basis of the action in the course of the person’s employment by the United States.. . . .

S. 841, 103d Cong. § 2 (1993).

102. Fentin, supranote 1, at 271.
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The majority of circuit courts define “based upon” as “ sup-
ported by.” Using the majority’s approach a relator who dis-
covers independently evidence of fraud cannot successfully
bring suit if another source has publicly disclosed the informa-
tion. When the relator discovered the fraud compared to when
the other source publicly disclosed the information does not
matter. Thefact that the government isnot prosecuting the mat-
ter would beirrelevant. Theresult is dismissal of the relator’s
suit and the fraud goes potentially unprosecuted. Such an out-
comeisclearly contrary to spirit of the FCA. One of theissues
the 1986 Amendments hoped to addresswas the lack of govern-
ment resourcesto prosecute fraud. A meansto correct the prob-
lem was the privatization of the statute’s enforcement
mechanism. Thiswould allow regular citizensto pursue possi-
ble fraud when lack of manning or finances prevented the gov-
ernment from doing so. The majority’s broad definition of
“based upon” clearly fliesin the face of that intent.

The minority’s interpretation of “based upon” as meaning
“derived from” is the correct interpretation. The majority
shunned this approach fearing that such a reading would allow
undeserving plaintiffs to profit. Congress clearly shared that
concern when drafting the amendments. Specifically, Congress
provided afee schedule for qui tamrelators. The schedule pro-
vides that if a suit is based substantially on publicly disclosed
information and the relator is not the original source of the
information, the court has discretion over the amount of the
award. It caps the amount such a relator could recover to ten
percent of the proceeds.® This statutory provision isin keep-
ing with the 1986 Congress's desire to lower the qui tam juris-
dictional bar and allow more relator suits. However, it is
important to consider that by incorporating a monetary cap
Congress acknowledged that having alower bar could result in
instances were a parasitic relator could successfully file suit.

103. 31 U.S.C. §3730(d)(1). This sections contains the following:

The ten percent cap decreases how much a parasitic relator is
unjustly enriched.

The majority’s use of the “supported by” standard ignores
thefact that Congressclearly envisioned instanceswherearela
tor was not the primary source of the information. In contrast,
the minority’s “derived from” definition acknowledges that in
some instances information may come from two independent
sources, one publicly disclosed, the other not. Rather than pre-
clude the honest relator from filing suit, the minority takes that
practical approach acknowledged by Congress that a lower
jurisdictional bar there may result in the successful filing of a
parasitic suit. Themajority arguesthat it hasto use such restric-
tive language or it will render the second prong superfluous.
The majority completely ignores the fact that it is rendering 8§
3730(d)(1) superfluous.

In June 1999, Congressman Berman addressed the bitter-
sweet consequences of the 1986 Amendments. He noted
proudly that revitalizing the FCA had resulted in the recovery
of asignificant amount of money. He opined that the Amend-
ments' greatest success, however, was not the amount of money
recovered, but in the amount of fraud deterred.’** Despite the
success of the FCA’'s 1986 Amendments, Congressman Berman
expressed his and Senator Grassley’s concern that some of the
circuit courts misinterpreted section 3730(e)(4)(A), and this
was causing confusion among the circuits. They feared that this
confusion would have a chilling effect on would-be qui tam
relators. What is disappointing about Congressman Berman's
statements is his proposed solution. He stated that it was his
opinion that the DOJ, as the primary enforcer of the statute,
should take a more assertive stance when litigating FCA cases.
He proposed that DOJ could do this by arguing clearly the cor-
rect definition of “public disclosure” and “ based upon.” % Con-

Where the action is one which the court finds to be based primarily on disclosures of specific information (other than information provided by
the person bringing the action) relating to allegations or transactionsin acriminal, civil, or administrative hearing, in a congressiona adminis-
trative, or Government [General] Accounting Office report, hearing, audit, or investigation, or from the news media, the court may award such
sumsit considers appropriate, but in no case more than 10 percent of the proceeds, taking into account the significance of the information and
the role of the person bringing the actions in advancing the case to litigation . . . .

Id. If the suit is not primarily based on disclosed information the relator can receive “at least 15 percent but not more that 25 percent of the proceeds of the action or

settlement of the claim.” 1d.

104. 145 Cone. Rec. E1540 (daily ed. Jul. 14, 1999) (statement of Rep. Berman) (discussing concern about misapplication of the 1986 Amendments to the FCA),
available at http://thomas.loc.gov/cgi-bin/query/D?r106:50:./temp/~r106pOPMgA::. In hisremarksto the House of Representatives, Congressman Berman stated:

The biggest payoff however has been in the deterrence of fraud . . . . It is not an overstatement to suggest that there has been a cultural shift
within companies that do business with the government. Because of the vigilance of the citizenry and the use of the qui tam provisions of the
False Claims Act, companies and entities are changing the way they do business with the government. Instead of developing strategies of “rev-
enue enhancement” when dealing with the government, these same entities are developing new compliance programs to ensure that the gov-
ernment is not overcharged. This shift has occurred for one fundamental reason: The risks of getting caught, exposed and subjected to
substantial penalties have grown tremendoudly asadirect result of the reinvigoration of the government’s fraud enforcement caused by the 1986

amendments.

Id.

105. Id. Congressman Berman and Senator Grassley wrote Attorney General Reno expressing their concerns about the “ public disclosure” bar. They asked that the
DOJ“be especialy vigilant in helping courts correctly implement the Congressional policy that underlies the ‘ public disclosure’ bar.” Id.
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gressman Berman's proposed sol ution most likely will not have
thedesired effect. The problemisnot DOJ senforcement of the
statute. The problemisthecircuit courts' reluctanceto read the
statute in amanner that would potentially allow aparasiticrela
tor to collect any money. In addition, it seems incongruous to
make DOJ responsible for clearing up this confusion when the
intent of the 1986 Amendments was to supplement sparse gov-
ernment resources. The circuit courts are giving Congress a
United Satesex rel. Marcus v. Hess type wake-up call. Itisup
to Congress to address the issue and pass the necessary legida
tion.

Goldilockswas saddened by her discovery of
contractor fraud and Mr. Supervisor’sfailure
to act after she told him about it. She went
for awalk in the woods hoping it would
maker her feel better. After awhile she saw
a pretty cottage amid the trees. Tired and
hungry from her long walk, Goldilocks
decided to stop. Finding no one at home she
entered the cottage. In the kitchen she found
atable set with three bowls. Hungry, Gold-
ilocks sat down in the first chair. 1t was hard
and hurt Goldilocks' backside. Determined
to eat, she picked up the spoon, dipped it into
the bowl, and took a bite of porridge.
“Ouch,” cried Goldilocks. The porridge was
so hot that it burned her mouth. Goldilocks
mouth smarted and her backside ached. “I

wonder why anyone would make food so hot
and a chair so hard if they wanted people to
sit down and eat,” shewondered. “Why, this
is exactly the way the circuit court treated
me,” she thought. The judge had barred her
qui tam suit because the fraud she discovered
was subsequently disclosed to the townsfolk
in the annual report. “Does the circuit court
think more people will share their informa-
tion about fraud when its restrictive interpre-
tation makes it difficult to get into the
courthouse,” she exclaimed. Looking around
she saw a nice, middle-sized chair. On the
table in front of it was another bowl! of por-
ridge. The chair was soft and inviting when
Goldilocks sat down in it. She dipped her
spoon in the bowl and took a bite. “Oh, this
istheway achair is supposed to feel and por-
ridge is supposed to taste,” sighed Gold-
ilocks. Having a wide enough, comfortable
chair and warm porridge encouraged a per-
son to sit down and partake of thefood. “Ah
ha,” exclaimed Goldilocks. “If the circuit
court did not interpret * based upon’ and ‘ pub-
lic disclosure’ in such a restrictive manner,
more relators could prosecute bad contrac-
tors just like this nice chair and porridge
encourages me to sit down and eat,” she
thought. Thenit would be ajust right circuit.
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TheArt of Trial Advocacy
Faculty, The Judge Advocate General’s School, U.S. Army

Voir Direz What’sthe Point?
Introduction

Voir direisyour first opportunity to speak to the pandl. Itis
your introduction to agroup who will make amajor decisionin
your case and you should not underestimate their importance or
take them for granted in any way.! So, what should you say?
What should you not say? What isthe point of voir dire?

Voir dire should accomplish the following four things:

(1) Establish credibility and rapport with
the panel for you and your client, if you are
the defense attorney;

(2) Elicit information from the panel to
determine which members are the most and
least likely to accept your theory of the case;

(3) Educate and sell members on your the-
ory of the case; and,

(4) Neutralize or highlight problem areasin
the case.

Voir dire should never be the same; it should be tailored to
each individual case. Panelswho sit repeatedly will appreciate
the effort you make to customize your voir dire and they will
stay attentive if it is not the same old thing again. You should
begin jotting down voir dire questions asyou work up your case
and hopefully, by the time you get to your trial date, most of
your voir direwill be complete. Alwaysreview your questions,
however, with the four pointsin mind. If a question does not
accomplish one of the points of voir dire, takeit out.

Establish Credibility and Rapport

The other points of voir dire are dependent upon your ability
to connect with your panel. If you have not established this
connection, everything else will just miss the mark. How can
you make this connection? Well, for one thing, do not talk
legal ese to the members of the panel. It might sound impressive
but it will only distance the members and you may be treading
on instructions and the military judge's territory. Ask open-
ended, direct questionsthat elicit their feelings and opinions on
the issues about which you have concerns. Talk to the mem-
bers, making frequent eye contact and listen to their responses.
Try to do this without too many notes and without falling into a
mechanical and stilted question and answer.?2 Follow up on
answers and engage the other members in the conversation.
Read the panel member questionnaires before trial and try to
incorporate what you learn into your questions.® The fact that
you are paying attention to detail with respect to individual
members will not go unnoticed.

Elicit Information

You want to know who these members are and how they feel
about the issues in your case.* To obtain this information,
again, it isimportant to ask open-ended, direct questions. Let
the members do most of thetalking. After all, if you have done
most of the talking you probably will not be prepared to decide
who you want on the panel and who should be off.5

A powerful technique in voir direis “looping.” Looping in
voir dire should work asfollows. First, ask a panel member a
question and let him respond. Then usethe member’sname and
repeat his exact words and ask another member for areaction to
what the first member said. Next, move on to athird member,
repeating what the first two said, always using their names.
This technique elicits more honest feelings and opinions and
gets the membersto do most of thetalking. If you get an unfa-
vorable answer, thank the member and praise him for being
honest. Tell him that the beauty of our system is that everyone
is entitled to his opinion and that there are no right or wrong

1. An excellent source of insight into jury selection is BENNETT's GuIDE To JURY SeLecTION AND TRIAL DyNamics IN CiviL AND CRIMINAL LiTiGATION (Bennett

& Hirschhorn ed., 1993).

2. Having to record the responses after each question sometimes hasthis effect. You can avoid thisby changing your tone and voiceinflection with each new question.

3. You may also want to ask the military judge to alow additional questions in the panel member questionaires. See MANUAL FOR CouRTs-MARTIAL, UNITED

StaTESs, R.C.M. 912(d) discussion (2000).

4. Only after an informative voir dire will you be prepared to exercise challenges against members. See United Sates v. Smith, 24 M.J. 859, 861 (A.C.M.R. 1987),
wherein the court held that the “standard for measuring the legitimacy of voir dire is a question’s relevance in the context of laying a foundation for possible chal-

lenges.”

5. Do not forget the numbers game. Always be conscious of the number of members and how many votes are required for adecision in your case.
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answers, just honest ones. Then ask the other members if they
agree or disagree with the view expressed by that member. This
encourages further candor from the members.

Educate and Sell

An attorney hastheright to give abrief overview of the case
to the panel members.® Remember, though, that you want the
members to do most of the talking and so you should keep your
overview brief. Tell them enough to inform them of your ver-
sion of the facts aswell as your theory of the case. Do not get
into specifics, save thisfor your opening statement.

Highlight and Neutralize Problem Areas

If you have weaknesses or problemsinyour case, bringit out
invoir dire and try to defuse the issue.” Of course, the opposi-
tion should try to emphasize these weaknesses or problems to
their advantage. For example, a poor Criminal Investigation

Division (CID) investigation should be handled by both the
prosecution and the defense in voir dire by either neutralizing
the problem or highlighting to their advantage. The defense
will want to point out that the prosecution does not have all of
the facts and “because CID did not do X, we will never know
the answers to these important questions.” The prosecution, on
the other hand, will want to show that an experienced and edu-
cated CID agent did athorough investigation and that all of the
evidence points to the accused.

Conclusion

Voir direisyour first opportunity to make an impression on
the panel. Make the most of it. If you remember why you are
asking the question, keeping in mind the four points, you will
be asking effective voir dire questions which ultimately will
help you decide who you want to sit on your case. Mgjor Has-
dorff, U.S. Army Reserve.®

6. The Supreme Court held in Powersv. Ohio, 499 U.S. 400 (1991), that voir direis“the juror’sfirst introduction to the substantive factual and legal issuesin acase.”

7. If you hide a problem or the panel perceives that you were not honest with them, it could resurface during deliberations when you will have no input. It is much
better to bring out such an issue in voir dire, where you can control the discussion and know the concerns of the members. If the problem is too much for a member
to be fair and objective to your theory of the case, you will know he should not sit on the panel and you will be able to do something about it.

8. Theauthor is an individually mobilized augmentee assigned to The Judge Advocate General’s School, U.S. Army.
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CLAMO Report

Center for Law and Military Operations (CLAMO)
The Judge Advocate General’s School
U.S Army

Preparation Tipsfor the Deployment of a Brigade Oper a-
tional Law Team (BOLT)

Thisisthefirstin a series of CLAMO Notes discussing tac-
tics, techniques, and procedures (TTP) in preparation for the
deployment of a Brigade Operational Law Team (BOLT) to the
Joint Readiness Training Center (JRTC). These TTPs are
based on the observations and experiences of Operational Law
(OPLAW) Observer-Controllers (OCs) at the JRTC. The JRTC
OPLAW OC team suggests a four-stage “ battle-focused train-
ing” approach to OPLAW team preparation for a JRTC rota-
tion. This training begins with preparing individual OPLAW
team members and transitions to preparing the OPLAW team
as awhole. Thistraining will then focus on the operations of
the brigade staff, and finally on the operations of the entire bri-
gade task force. These training steps should prove useful in
preparing OPLAW teams for success at the JRTC.

Preparation is the key to success for BOLT’s during deploy-
ment.! The JRTC OPLAW Team breaks this preparation down
into four broad categories: preparing theindividual BOLT team
members; preparing the BOLT to work together as ateam; pre-
paring the brigade staff to properly utilize the BOLT; and pre-
paring the brigade and attached elements to comply with the
laws of war and other legal and ethical constraints. Each mem-
ber of the BOLT has different preparation responsibilities, with
the Chief of the BOLT ultimately responsible for its overall
effort. Scheduled years in advance, JRTC rotations provide
BOLTs with outstanding opportunities for deployment to the
Army’sforemost light infantry training center. Just as success-
ful brigadestrain, BOLTsthat succeed at the JRTC build acom-
prehensive training schedule aimed at ensuring the BOLT is
fully mission capable during its JRTC deployment. However,
while presenting great training opportunities, aJRTC rotation is
not the culmination of aBOLT’straining. Instead, aJJRTC rota-
tion isan azimuth check, validating the preparation and training
conducted by the BOLT. At the conclusion of JRTC rotations,
successful BOLTSs capture, internalize and use the lessons
learned during deployment to rebuild BOLT standard operating
procedures. This training with then focus the BOLT’s future
training efforts. This note, as well as the ones that follow it,
offers relevant TTPs for BOLT members in order to focus and
maximize BOLT training before deployment. Each article in

this series focuses on a different aspect of deployment prepara-
tion. This article focuses on preparing the individual BOLT
members for a successful deployment.

Preparing Individual BOLT Team Members

Successful BOLTSs stress the importance of individual sol-
dier skills in everyday training. Unfortunately, soldiers often
overlook these basic, but necessary, skills.2 A JRTC deploy-
ment is often thefirst real opportunity aBOLT hasto work with
the brigade staff in an operational setting. Displaying compe-
tence at simple soldier tasks goes a long way toward gaining
initial credibility. The BOLT that deployswith only one shelter
half not only gets wet, but also endures many jokes around the
tactical operations center (TOC). Accordingly, below are some
of the issues successful BOLTs consider in planning a long-
range training calendar for a JRTC rotation.

Weapons

Prepared BOLT members are proficient with their assigned
weapons. The BOLT members generally arrive at the JRTC
with a variety of weapons. M-16s, M-4s, M-9s, and M-249s
(Squad Automatic Weapon-SAW). Availability of weapons
within the unit normally determines the weapons with which
the BOLT deploys. For safety reasons, blank adapters are used
on all weapons at the JRTC. Additionally, weapons are never
fired at personnel closer than twenty feet to the muzzle of the
weapon as fragments of a closure wad or particles of unburned
propellant might cause injuries. The JRTC uses the Multiple
Integrated Laser Engagement Systems (MILES). The MILES
provides tactical engagement simulation for direct fire force-
on-force training using eye-safe laser “bullets.” Each individ-
ual and vehiclein thetraining exercise wears adetection system
to sense munition strikes. Laser transmitters attach to each
individual and vehicle weapon system and accurately replicate
actual ranges and lethality of the specific weapon systems to
which they are attached. Training with MILES dramatically
increases the combat readiness and fighting effectiveness of
military forces.® Although the M-9 is the smallest and easiest

1. The BOLT includes a judge advocate, who serves as the Chief of the BOLT, and the legal specialists assigned to the supported brigade combat team (BCT). Itis
amethod the staff judge advocate has to task organize OPLAW support to commanders, staf fs, and soldiers of the BCT. See U.S. Der'T oF ARMY, FIELD MANUAL 27-

100, LecaL SupporT To OPERATIONS, 5-21 (1 Mar. 2000) [hereinafter FM 27-100].

2. SeeFM 27-100, supra note 1, para. 4.5.1 (“ Training must address both the soldier and the lawyer—tactical skillsand legal skills. Soldier training should address
common soldier skills, such as use and maintenance of weapons, NBC protections and decontamination, land navigation, first aid, and radio procedure—how to shoot,

move, and communicate.”).
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weapon to carry, no blank adapter or MILES existsfor it. This
renders the M-9 an ineffective weapon for training at the JRTC.

Night Vision Goggles (NVGs)

Prepared BOLTS bring at least two pair of NVGs to the
JRTC. Tactical operations centers (TOCs) operate continu-
ously so BOLT members must be able to “shoot, move and
communicate” in limited visibility. Tactical operation centers
are also high-payoff targets for the enemy, so attacks, often
occurring during limited visibility, are common. The ability to
maneuver rapidly in limited visibility significantly enhances
the BOLT's ability to provide legal support to the brigade com-
bat team. The BOLT members must be knowledgeablein NV G
maintenance and keep a healthy battery supply to ensure the
NV Gs enhance the BOLT’s capabilities.

Communications

Successful BOLTs typically draw a Single Channel Ground
and Airborne Radio System (SINCGARS) radio for BOLT
vehicles and operations. Although not on the OSJA property
book, other sources exist for these radios such as local signal
battalions and other units. Obtaining such a radio allows the
BOLT to maintain communications during convoy operations.
Additionally, it permits the BOLT to monitor brigade opera-
tionsat al times. BOLT members must be proficient in operat-
ing and maintaining SINCGARSto allow the BOLT to benefit.*

Prepared BOLT members deploy with a current military
driver's license, qualified to drive a High Mobility Multi Pur-
pose Vehicle (HMMWYV). For obvious reasons, soldiers not in
possession of a current military driver’s license do not drive at
the JRTC. Consider obtaining a HMMWYV for use during the
rotation. BringaHMMWYV from home station or draw it from
the pre-positioned vehicles at Fort Polk. Drawing from the
JRTC requiresthe BOLT to coordinate the request with the S-4
or the brigade motor officer. Coordination must occur at least
twenty days before the rotation to ensure that the JRTC exercise
planners receive the request at the D-90 coordination meeting.®
Having avehicle not only permitsthe BOLT to maneuver onthe
battlefield to investigate claims, fratricides, or serious inci-
dents, it also provides a place to store equipment and to sleep.

Many BOLTs have found a cargo HMMWYV works best. Even
if the BOLT does not plan to have a vehicle, having military
driver'slicenses allowsthe BOLT to driveif avehicle becomes
available or if adriver is needed.

Personal Packing List

Each member of the BOLT must bring the things he requires
for twelve daysinthefield. Since spacewill be limited, do not
bring everything within your reach. Instead, carefully plan
your personal packing. Packing lists often help with this.
Almost al units have packing lists for deployments. Addition-
ally, there are model packing lists available on the CLAMO
website.® Reviewing these lists ensures members of the BOLT
arrive at the right mix of field gear for them. Follow through
on these packing lists with pre-combat inspections (PCSs)
before deployment.

Professional Packing List

Just as with personal packing lists, carefully plan and coor-
dinate for the necessary office equipment to fulfill your mis-
sion. Simply bringing the equipment is not enough though.
Again, conduct PCls on your office equipment before deploy-
ment. The BOLTs that fail to conduct such PCls may discover
that they need a printer driver or connecting cable oncetherota-
tion has started. Prepare for equipment maintenance in the
field. Canned air, power strips, and plastic bags to protect
against dust and water often mean the difference between
equipment that works and equipment that becomes a paper-
weight. Electronic pubs are great for saving space but bring
hardcopies of critical resources such as the Manual for Courts-
Martial, Army Regulation 27-10, Army Regulation 15-6 and
Field Manual 27-100, in case of equipment failure. Review
available office packing liststo ensure you deploy with the right
equipment and resources. These exist on the CLAMO website
aswell asinvarious CLAMO publications.” BOLTs should not
adopt, whole cloth, such packing lists; packing lists should be
mission-specific. Nonetheless, these model packing lists offer
BOLT members agood starting point for identifying necessary
equipment and resources.

3. Anoverview of MILES isavailable at htpp://www.fas.org/man/dod-101/sys/land/miles.htm (last visited 1 May 2000).

4. On-linetraining for SINCGARS s found at http://www.gordon.army.mil/stt/31u/radiosets.htm (last visited 1 May 2001).

5. Brigades arelimited to deploying with only those systems on their property books. Asthe brigade does not have a vehicle for the BOLT, the BMO or S-4 may tell
the JA that the BOLT is not authorized to have avehicle at the JRTC. Thisis not correct since at home station the BOLT can draw avehicle from the division OSJA.
Accordingly, the BOLT HMMWYV does not count against the number of vehicles authorized for the brigade as the JA and his equipment are externa to brigade sys-

tems.

6. A sample predeployment checklist and packing list for JRTC are available at http://www.jagcnet.army.mil/CLAMO-CTCs (Rotation Documents-JRTC/L eader’s

Training Program, Tab 2).

7. See also CenNTER FOR LAaw AND MiLiTARY OpErATIONS, THE JUDGE ADvOCATE GENERAL'S ScHooL, U.S. Army, LAaw AND MiLITARY OPERATIONS IN HAITI,
1994-1995, LessoNs LEARNED FOR JUDGE ADvVOCATES 158-67 (1995); CENTER FOR LAW AND MILITARY OPERATIONS, THE JUDGE ADVOCATE GENERAL'S ScHoOOL,
U.S. ArRMY, LAwW AND MILITARY OPERATIONS IN THE BALKANS, 1995-1998, LEssons LEARNED FOR JUDGE AbvocATEs 195-98 (1998).
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Ensurefamiliarity with other individual soldier skillssuch as
applying camouflage, properly configuring and wearing the
L oad Bearing Equipment, basic mounted and dismounted land
navigation, knowing when and how to don and wear the chem-
ical protective suit and how to conduct personal hygienein a
field environment. Become proficient in these areas and you
will be well on your way to survival on the JRTC battlefield.
Challenge each other to become proficient in all of the tasks
found in the Soldier’s Manual of Common Tasks.®

Although most of the things discussed in this note havelittle
to do with the practice of law, they are the “simple”’ things the
Army expects even the newest private or lieutenant to consider.
Thinking about and planning in these areas facilitates the
BOLTs success at both the JRTC and future deployments.®

Thenext articlein this series discusses methodsto ensurethe
BOLT is battle-focused in its tasks and organization.

The JRTC Observer-Controller Team.

8. U.S. DerP'T oF ARMY, SoLDIER TRAINING PuBLIcATION 21-1-SMCT, SoLbIErR’s MANUAL oF ComMoN TAasks, SKiLL LeveL 1 (Oct. 1994).

9. For more information on JRTC, or to contact the OCs, see www.jagcnet.army.mil/CLAMO-CTCs (Combat Training Centers).
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Notes from the Field

Military L egal Practice Maxims
A Potpourri of Random Thoughts

Colonel Richard D. Rosen
Saff Judge Advocate
Il Corpsand Fort Hood
Fort Hood, Texas

Lieutenant Colonel Kathryn Sommerkamp
Saff Judge Advocate
White Sands Missile Range
New Mexico

Maxim |: To Be Effective, Judge Advocates Must Be
Active, Not Passive, and Constantly Insert Themselvesinto
the Planning and Execution Process

In the opening scene of the movie classic Animal House,
the two protagonists, Larry Kroger and Kent Dorfman, fresh-
men at Faber College,? visit the Omega house during the col-
lege'srush week. Omegais a staid, traditional, and ethnically
homogenous fraternity comprised of the campus’ most promi-
nent students. Plainly deviating from the mold of Omega
pledges,® Larry and Kent are politely—but consistently—Ied to
an out-of-the-way corner of the fraternity house occupied by
students who, like them, are not “Omega material.”

Judge advocates’ run asimilar risk of isolation in their rela-
tionships with commanders and staffs, particularly in the oper-
ational environment.® The natural tendency isto consign judge
advocates to “the corner” and to forget about them until legal
problems arise. Unless properly conditioned by constant JAG
presence and contribution, commanders and staff members nat-
urally tend to ignore judge advocates. They only seek legal
advice on issues they normally associate with attorneys (for
example, military justice and legal assistance). And many who
understand the role of judge advocates in military operations
will avoid seeking JAG assistance for fear lawyers will impede
their efforts.

1. NaTioNAL LampPoon’s ANIMAL House (Universal City Studios 1978).

2. College motto: “ Knowledge Is Good.”

Maxim I1: The Office of the Saff Judge Advocate Is Not
Just Another Saff Section, and a Legal Objection IsNot
Simply Another Nonconcurrence or Recommendation

Judge advocates provide professional legal advice about all
aspects of military operations.® A judge advocate's determina-
tion that a particular course of actionisillegal amountsto much
more than asimple nonconcurrence or recommendation that the
course of action be avoided. Itisusualy a*“show stopper.” A
commander should consider such advice seriously and never
disregard it without discussing the ramifications and associated
risks with the judge advocate.

Maxim I11: A Judge Advocate's Rolels To Get the Com-
mand to Wherelt Wants To Go, Even I f the Route |s Some-
what Different

Itiseasy and safe for judge advocatesto say “No” whenever
faced with a difficult or complex legal question. Judge advo-
cates earn their money, however, by helping their commands
accomplish their missions. Often this requires creative solu-
tions reached by cobbling together disparate legal authorities.
It may also mean offering commanders additional alternatives.’

3. Larry and Kent are disparagingly referred to as the “wimp” and the “blimp” by Omega pledge hostess, Babs Jansen.

4. This Note uses the term JAG (Judge Advocate General) as an accepted term of art referring to a member or members of the Judge Advocate General’s Corps.

5. Especialy in operational settings, judge advocates must be prepared to cite the doctrinal basis for their presencein the planning cells. The recently revised Field
Manual 27-100 places operational law attorneysin command posts “to provide advice regarding [Rules of Engagement], [Law of War], and other [Operational L aw]
matters.” U.S. Der'T oF ARMY, FIELD MANUAL 27-100, LEGAL SupporT To OPERATIONS, para. 5.5.3. (1 Mar. 2000) [hereinafter FM 27-100]. They should a so be prepared

to sell the other unique skills they bring to the warfighting arena.

6. U.S. Der't oF ArRmY, Rec. 27-1, Jupce AbvocaTe LEGAL Services, para. 5-2a (3 Feb. 1995) (“The supervisory judge advocate will assist the commander by
identifying legal problemsand particularly in making legally acceptable decisions.”); see also FM 27-100, supra note 5, para. 1.1 (“ The mission of the Judge Advocate
General’s Corps (JAGC) isto provide professional legal support at all echelons of command throughout the range of military operations.”).
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For example, during the early stages of U.S. operations in
Haiti, the U.S. Ambassador and the Commander in Chief
(CinC), Atlantic Command, wanted a physical manifestation of
the benefits of American troop presence on the island. They
proposed using Humanitarian and Civic Assistance (HCA)
funds to reconstruct a major highway running in front of the
U.S. Embassy. Unfortunately, the project greatly exceeded the
scope of HCA—which is limited to construction of rudimen-
tary surface transportation systems.® In advising the Ambassa-
dor and the CinC that HCA funds were unavailable, judge
advocates offered the prospect that U.S. forces could effect the
desired construction using other (albeit much different) author-
ities.

The resulting operation (later exercise), named FAIR-
WINDS, was based on an agreement with the government of
Haiti under § 607 of the Foreign Assistance Act.® Under the
agreement, Haiti, using funds from international donors, paid
the costs of the construction materials; the U.S. paid the other
costs associated with the operation, such as transportation,
food, and salaries. Thus, U.S. military engineersgot invaluable
training by performing all types of construction (including the
congtruction of the highway) in an austere environment; Haiti
received the free expertise and labor of the engineers; and the
Ambassador and CinC were able to point to the physical bene-
fits derived from the American troop presence on the island.

Corollary A: Sometimes the Only Correct Answer Is“ No”

Sometimes actions or desired ends are simply illegal. In
such cases, judge advocates must have the intestinal fortitude to
say “No.” When advising the command against a popular pro-
posal, it is often hel pful to explain the policy reasons behind the
rules and to delineate the ramifications of violating the rules
(for example, criminal sanctions).

Corollary B: Sometimes the Only Answer a Command or Saff
Wants Is“ No”

Commands and staffs occasionally receive atasking they do
not wish to—or cannot—perform. To avoid the tasking, they
will occasionally look to judge advocates to “kill” it on legal
grounds, rather than articulating to the commanding general or
chief of staff their aversion to performing thetask. Thisagenda
is rarely stated outright, except in the forlorn looks of com-
manders or staff officers who discover that their judge advo-
cateswill not givethem a*“legal” way out of thetasker. If judge

7. Seegenerally FM 27-100, supra note 5, para. 1.2.1.

advocatesdiscern alegal objection, however, the only ones per-
ceived as being obstructionist are the lawyers.

Corollary C: The Fact that a Course of Action Is Legal Does
Not Mean It Is Wise/7 Even Legal Ideas Can Be Dumb.

Judge advocates should provide sound advice on all aspects
of acommand’s actions. Even if they find a particular alterna-
tive technically legal, they should not hesitate to counsel cau-
tion if the action isinadvisable because it lacks common sense,
or is impalitic, unjust, or wasteful.*® Judge advocates should
consider the second and third order effects of an action, such as
the public affairs impact, the potential reaction of Congress, or
the command’s or Army’s exposure to future litigation. In pro-
viding such counsel, however, judge advocates should be clear
about what is legal advice and what is practical or business
judgment.

Maxim 1V: A Judge Advocate Must Capture All Available
Facts Before Rendering L egal Advice

A “no-brainer!” Factsdrivetheresolution of issues. Advice
based on incomplete or incorrect facts can lead to erroneous
advice and may potentially force judge advocates to retract and
re-issue opinions; an embarrassing predicament. Watch, how-
ever, spending too much time gathering facts, resulting in
untimely legal advice (see Maxim V).

When rendering alegal opinion, prudence dictates a recita-
tion of controlling facts exactly as the individual seeking legal
advice has communicated them. In this way, the judge advo-
cate's advice is appropriately limited to the particular circum-
stance presented. This helps preclude an overly broad
interpretation of alegal opinion and may stimulate a correction
if the judge advocate received inaccurate or incomplete infor-
mation.

Maxim V: Untimely L egal AdvicelsGenerally as Good as
No Legal Adviceat All

If advice arrives too late to be of any use, it is worthless
(except, perhaps, as a basis for future advice). One of two
things will have occurred: (1) the command will have taken
action without the advice (in which case the judge advocate and
his advice are irrelevant); or (2) the command will have aban-

8. 10U.S.C. §401(e)(2) (2000). The proposed project would have exceeded the entire HCA budgets of nearly all of the CinCs combined. Of course, any expenditure
for construction beyond that authorized by HCA might have violated 41 U.S.C. § 12 (2000), which prohibits construction without explicit congressional authority,
and—ultimately—the Anti-Deficiency Act, 31 U.S.C. § 1341 (2000). See The Honorable Bill Alexander, U.S. House of Representatives, 63 Comp. Gen. 422 (1984).

9. 22 U.S.C. § 2357 (2000).

10. SeeFM 27-100, supra note 5, para. 1.2.8.
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doned the matter and taken no action at al (in which case the
judge advocate and his advice areirrel evant).

Fact sheets, newspaper articles, and other local distillations
of laws and regulations provide a proactive method of answer-
ing frequently asked questions in a timely fashion. Posting
these to a webpage or common server can make them readily
available to officials who need them.t

Coroallary A: Unless Confident in an Answer, Do Not “ Shoot
fromthe Hip.”

If ajudge advocate does not know the answer to a question,
he should say so, and conduct the research necessary. Blurting
out anonsensical answer isworse than asking for time to study
the issue (see Corollary B). Thelaw iscomplex. Librariesare
filled with possible answers. Itisgenerally not unreasonableto
ask for time to check out a question.

Corollary B: Incorrect Legal Advice is Often Worse Than No
Legal Advice at All

Incorrect advice is probably worse than no legal advice; it
creates precedent (see Maxims X1 and XII). It also leaves the
judge advocate with responsibility for cleaning up the conse-
quences of the erroneous advice (see Maxim XVII1).22

Maxim VI: A Judge Advocate Should Read Statutes and
Regulations with a Dose of Common Sense, but Must Not
Sretch Them Beyond Recognition

In interpreting law, judge advocates must avoid what Major
General Huffman has termed “the law of unintended conse-
guences.” Statutes and regulations should be read with their
purpose in mind, but judge advocates should not interpret them
out of existence.

When a proposed action violates a regulation or policy but
not a statute, judge advocates may have to explain the risks
attendant to the proposed course of action. There is a com-
monly held belief that violation of a“mere’ regulation is with-

out consequence. This is expressed in the often repeated
phrase, “regulations are only guidance.”** A judge advocate’s
analysis should include a determination of whether the regula-
tion implements statute, whether the regulation’s proponent
might grant awaiver,* and whether ignoring the regulation has
potential second and third order effects. For example, a pro-
posed action may set an unappealing precedent. It may also
lead to complaints to Congress, the Inspector General, or the
press. Such complaints may lack immediate ramifications, but
may arise during the congressional confirmation of senior offic-
ers. Genera officers and those who hope to become general
officersmay gain anew appreciation for judge advocatesif they
view them as staff officerswho arelooking out for their careers.

Corollary A: Particular Caution is Required When Interpret-
ing Ethical Rulesand Satutes or Regulationsthat are Criminal
or Punitive in Character.

Judge advocates must exercise particular caution when deal-
ing with criminal or punitive statutes and regulations. Playing
it “cute” could get a command or a judge advocate in serious
trouble.

Corollary B: Judge Advocates Do Not Make the Law, They
Interpret and Apply It.

Judge advocates are neither legislators nor (usually) policy
makers. They takethelaw asthey findit. For thisreason, judge
advocates should not apologize for advice based on the sound
interpretation of statutes, cases, and regulations.

Maxim VIl: TherelsaSatute, Directive, Regulation, Rule,
Palicy, Instruction, or Letter Covering Almost Every | ssue

Thisis an exaggeration: there may be exceedingly narrow
issues not touched by some law or policy, but there are not
many.’® The point is that, unless they are intimately familiar
with the particular question at hand, judge advocates act at their
peril when they afford issues only a cursory review and deem
the matters “ OK to them” or “inoffensive.”

11. The judge advocate mission includes preventive law. Judge advocates must “be aggressive and innovative in disseminating information to soldiers and their

familiesthat is responsive to potential legal problems and issues. . .."

See AR 27-1, supra note 6, para. 5-3.

12. Nevertheless, judge advocates will occasionally find themselves in disagreement with their own prior opinions or the opinions of a predecessor. “Graceful clar-

ification” or “tactful changes’ may be necessary.

13. An explanation of the various types of Department of Defense issuances that comprise policy guidance is available at http://web7.whs.osd.mil/general.htm.

14. Regulatory waivers have become easier to secure. The creation of “reinvention centers’ and “reinvention laboratories’ has lead to many delegations of waiver
authority. Information about the reengineering processis available at http://freddie.forscom.army.mil/reeng/Initiatives/forscom_reinvention.htm.

15. E.g., U.S. Der'1 oF ArRmY, Rec. 360-61, CommunITY RELATIONS, para. 13-7c (15 Jan. 1987) (prohibiting the use of Army aviation assets to transport Santa
Claus, the Easter Bunny, and witches); U.S. Dep'T oF ArRMY, Pam. 290-5, AbMINISTRATION, OPERATION, AND MAINTENANCE OF ARMY CEMETERIES, para. 2-12 (1

May 1991) (prohibiting the burial of animals and fowl in Army cemeteries).
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Maxim VII1: It IsDangerous To “ Pigeon-Hole” Actions

Thelaw is multidisciplinary. A single action may contain a
multitude of legal questions. By categorizing an action within
one particular area of the law, judge advocates can easily miss
issues. They should be especially sensitive to fiscal issues
(which are seemingly embedded everywhere) and relatively
obscure statutes that appear with disconcerting regularity, such
as the Federal Advisory Committee Act (FACA)*® and various
environmental laws.

Corollary: Two Judge-Advocate Brains are Better than One;
More are Even Better.

In addressing actions, particularly those that are unfamiliar,
judge advocates should (given time constraints; see Maxim V)
consult attorneysin their office, in other offices, or in the tech-
nical chain, including those with unique specialties, thereby
ensuring a wide-ranging review of the action. In short, do not
try to be the “Lone Ranger.”

Maxim 1X: On Questions Concerning the Expenditur e of
Appropriated Funds, Commanders Must Ask “Show Me
Wherelt Says| Can Do This’ Rather Than “ Show Me
Wherelt Says| Can't”

Under the Constitution, Congress alone has the power to
authorize spending the federal government’s money.t” Conse-
quently, commanders must have affirmative statutory authority
before they may spend public funds. That their actions may not
be specifically prohibited by law is irrelevant; if they cannot

find authority for their actionsin statute, they may not act.® In
expending government money, commanders should insist that
their judge advocates provide a statutory basis for the expendi-
ture.?®

Expenditures not falling within affirmative statutory author-
ity run afoul of the Purpose Statute,? which restricts the use of
public funds to the object or objects for which Congress appro-
priated them. Violation of the Purpose Statute does not neces-
sarily trigger adverse consequences, provided proper funds are
available for the expenditure. Where, however, no other funds
are authorized for the purpose in question (or those funds have
been exhausted?), the expenditure violates the Anti-Deficiency
Act,2 which carries criminal penalties.

Corollary: The Maximthat “ It's Easier to Get Forgiveness
than Permission” Does Not Apply to the Expenditure of Appro-
priated Funds

If no funds are authorized or available for the purpose for
which the funds were spent, no one in the executive branch of
the federal government has the power to grant forgiveness.

Maxim X: The Fact a General Officer’s NamelsInvoked
To Sressthe Importance of “ Favorable” Legal Advice
Does Not Make an Action Legal

Nearly every experienced judge advocate has faced the
wrath and frustration of a staff officer who, feeling impeded by
legal advice, invokes the name of a general officer (GO) in an

16. Pub.L.No. 92-463, 86 Stat. 770, (1972) (reproduced at 5 U.S.C. app. 88 1-16 (2000)). The FACA isthe statute ignored by the President’s Task Force on National
Health Care Reform, with embarrassing consequences. See Association of American Physicians and Surgeons, Inc. v. Clinton, 997 F.2d 898 (D.C. Cir. 1993).

17. U.S. Const. art. I, 89, cl. 7 (“No money shall be drawn from the Treasury, but in Consequence of Appropriations made by law . ...”).

18. “Theestablished ruleisthat the expenditure of public fundsis proper only when authorized by Congress, not that public funds may be expended unless prohibited
by Congress.” United States v. MacCollom, 426 U.S. 317, 321 (1976).

19. For lump sum appropriations, such as the Army’s Operation and Maintenance (O& M), discerning statutory intent may be more difficult. See Department of
Defense Appropriations Act for Fiscal Year 2000, Pub. L. No. 106-79, tit. |1, 113 Stat. 1214 (1999); National Defense Authorization Act for Fiscal Year 2000, Pub.
L. No. 106-65, § 301, 113 Stat. 556 (1999). In determining intent, judge advocates should look to other “organic” legislation. See, e.g., 10U.S.C. § 404 (2000) (foreign
disaster assistance); id. § 2805(c) (minor construction). Legislative history and Government Accounting Office (GAO) opinions are also fertile sources of guidance
on O&M expenditures. See, e.g., The Honorable Bill Alexander, U.S. House of Representatives, 63 Comp. Gen. 422 (1984) (construction during military exercises);
see generally GENERAL AccouNTING OFFICE, 1 PRINCIPLES OF FEDERAL APPROPRIATIONS LAw 4-5 (2d ed. 1991).

20. 31 U.S.C. § 1301(a) (2000).

21. Official representation funds (ORFsor .0012 funds) are a prime example of fundsin exceedingly short supply. The ORFsare O& M funds found in the emergency
and extraordinary (E& E) expense appropriation. They are limited by the annual ceiling on E& E expenses and generally subject to additional formal subdivisions.
See 10 U.S.C. 8 127; Department of Defense Appropriations Act for Fiscal Year 2000, Pub. L. No. 106-79, tit. I, 113 Stat. 1216 (1999); U.S. Der'T oF ARMY, REG.
37-47, REPRESENTATION FUNDS OF THE SECRETARY OF THE ARMY, para. 1.1 (31 May 1996); see also 1 PrinciPLES OF FEDERAL APPROPRIATIONS LAw, supra note 19, at 4-110.
Because other O& M funds may not be used for representational functions, and ORF amounts are always small, commanders can easily, if not careful, overspend their
dlotted ORFs, thereby violating the Anti-Deficiency Act. See Matter of: HUD Gifts, Meals, and Entertainment Expenses, 68 Comp. Gen. 226 (1989); To The Admin-
istrator, Veterans Administration, 43 Comp. Gen. 305 (1963); Comptroller General McCarl to Capt. Carl Halla, United States Army, 5 Comp. Gen. 455 (1925).

22. 31U.SC. 81341

23. Id. §1350.
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effort to securea“greenlight.” Assumingthe adviceiscorrect,
invocation of the GO’s name does not change the result.

Corallary: What a GO Wants and How His Saff Interprets
What He Wants Are Not Necessarily the Same

Itissurprising how oftenaGO’snameisinvokedin vain and
what is attributed—often falsely—to him.

Maxim XI: Precedent (“We' ve AlwaysDonelt ThisWay”)
IsNot Legal Authority if theWay It Has Always Been Done
I's Unlawful

Particularly when judge advocates are new to a unit, they
will hear “we’ ve always done it that way” in response to con-
cerns about the lawfulness of an action. If theway it hasalways
been done isillegal, it remainsillegal regardless of the prece-
dent.

Corollary A: Always Take Claims of Precedent with a“ Grain
of Salt”

Further inquiry into assertions of precedent often reveals
that “it’s never been done that way.”

Corallary B: Before Rendering an Opinion, Always Check the
Office Files

Judge advocates can often save time by looking at their pre-
decessor’s work. He was likely a talented individual. More-
over, if judge advocates disagree with a predecessor’s opinions,
it isusually better to know that the opinion was issued than to
be “blind-sided” by a commander brandishing it.

Maxim XII: TheFact Another Command Does Something
(“Fort Doeslt ThisWay”), IsNot Legal Authority if
The Action I's Unlawful.

This assertion is especialy problematic if true. It could
mean that either you or the other command is wrong. It could
also reflect a difference in the interpretation of an ambiguous
statute or regulation or simply a different factual setting. Call
the other command to determine the basis of the disagreement.
If possible, reconcile the inconsistency. Consult the technical
chain if necessary. Ultimately, judge advocates must render
their own advice and, if convinced of the correctness of their
position, cannot be bound by another command’s advice or
actions.

Corollary A: TherelsNo“ Fort Bragg Exception” to Satutes
and Regulations

And for those at Fort Bragg, there is no “Fort Hood Excep-
tion” to statutes and regulations either.

Corollary B: Always Take Assertions of What Another Com-
mand or Service Doeswith a“ Grain of Salt”

Further inquiry into assertions that another command does
something often reveals. (1) that the command does not, in
fact, do anything of the sort; or (2) that the circumstances are
vastly different (see, for example Maxim V).

Maxim XI11: A Predecessor’sPosition IsNot L egal Author-
ity if that Position 1s Unlawful

A favorite means used by “old timers’ in command or on
staffs to deal with newly arrived judge advocates is to assert
that their JAG predecessors gave a “favorable” opinion on a
particular issue. Thistack is popular because: (1) it suggests
new judge advocates are out of touch with the true state of the
law; (2) it makes new judge advocates feel they are not being
team players (unliketheir predecessors); and (3) it puts pressure
on new judge advocates to render “favorable” legal advice to
become trusted members of the team. If the position taken by
a predecessor is unlawful, however, it remains unlawful upon
his or her departure. Of course, it is much easier to ignore this
kind of an appeal if the predecessor was a“bozo” as opposed to
a “superstar.” (Assignment Maxim: It is not the job that is
important, but the person whom you replace.)

Corallary: Always Take Assertions of a Predecessor’s Position
with a*“ Grain of Salt”

See Corollaries to Maxims X, XI, and XII. It isreassuring
to learn that—almost uniformly—a predecessor’s position was
the same as your own.

Maxim XIV: Threats, Bullying, and Intimidation Do Not
Constitute Legal Authority

Thisisaxiomatic. The unlawful does not suddenly become
lawful because the recipient of the unwanted legal advice
shouts, curses, or threatens.
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Maxim XV: Desperation Does Not Constitute L egal
Authority

Late or urgent requestsfor alegal “chop” (usualy because a
staff officer hasfailed to seek timely advice) do not turn unlaw-
ful actions into lawful ones. Judge advocates should not be
pressured into rendering shoddy advice to accommodate a
poorly staffed action (see Maxim XVII1).

Maxim XVI: Ignorance Does Not Constitute L egal
Authority

The fact the command does not consult a judge advocate is
not an excuse for an unlawful action.

Maxim XVII: “X” Number of “No’'s’ Do Not Equal One
“ Y$.”

It iskind of like a multiple choice exam: the fact you have
marked five “A’s’ in arow does not mean the next answer has
tobe“B,” “C,” “D,” or “E,” if the correct answer to the next
questioniis, in fact, “A.” Judge advocates should not feel com-
pelled to give alegal nod to an action of questionable legal
authority simply because they have deemed several prior
actions legally objectionable.

Corollary: Practicing Law Is Not a Popularity Contest

Face it: judge advocates are lawyers! People will regard
them with disdain no matter what advice they give. Although
clients may perceive judge advocates with kindness when
receiving a favorable opinion, the perception is both illusory
and transitory. Judge advocates are still lawyers. And the next
time judge advocates give advice that is not equally favorable,
the traditional animosities will reveal themselves again. A
judge advocate's goal should be respect, not love.

Maxim XVIII: SaffsGenerally Seek JAG Advice Simply to
“Check” the Coordination Box; Judge Advocates Ulti-
mately Pay the Price of Deficient Opinions

Staff officers generally seek legal advice because “JAG”
constitutes a block or line on the coordination checklist, and
they want the actions complete and off their plates. Staff offic-
ersusually do not careif thelegal adviceis correct or incorrect,
aslong asthe block for legal review gets checked. |f something
goes wrong because the action is unlawful, staff officers have
the top-cover they need—the “JAG chop.” The judge advo-
cates who render the incorrect advice will confront the conse-
guences alone.

Maxim XIX: Before Giving Advice, Know Who Isin the
Room

Not everyone in the room is a “friend” or has the same
agendaasthejudge advocate and hisclient. It issometimes dif-
ficult to identify everyonein ameeting. For example, contrac-
tors are often indistinguishable from civilian employees.
Indeed, contractors who happen to be members of a Reserve
Component have been known to attend meetings in uniform,
thereby making it easy to mistake them for military personnel.
Thus, be cautious before speaking.

Maxim XX: When ProvidingaWritten Legal Opinion, Put
the “Bottom Line” Up Front (“BLUF")

Legal opinions are not murder mysteries. If forcedtoread a
long, generally boring opinion all the way to the end before
reaching the conclusion, many commanders and staff officers
will simply stop reading.

Corollary A: When Providing a Written Legal Opinion, Include
W&ll-Reasoned, Well-Documented Bases for the Conclusions
Reached.

This corollary is potentially controversial. Two schools of
thought exist about the extent to which judge advocates should
spell out the rationale for their opinions. Some opt for the con-
clusion alone, with a possible reference to the controlling
authority. Personally, the authors prefer a comprehensive legal
opinion that states, in gory detail, the reasons and authority for
the conclusion. Such opinions are more likely to be taken seri-
ously (and lesslikely to be questioned), particularly if the sub-
ject matter is charged with emotion.

Corollary B: Even the Gory Details Should Be Written in Sm-
ple Terms and Plain English

In the long run, commanders will appreciate the judge advo-
cate who educates them more than the judge advocate who
shows them how smart heis.

Maxim XX1: Do Not Permit Shoddy Staff Work To Go For-
ward; Offer To Help Rewrite It if Necessary

Written and oral communications are the “weapons plat-
forms’ of judge advocates. They have been schooled inwriting
and practice it everyday. Other staff officers generally do not
have the benefit of our training or practice; their focus is on
other areas (about which most judge advocates know little). A
simple “no legal objection” or “legally objectionable” is some-
times not enough. Judge advocates should assist fellow staff
officers in formulating well-written and cogent products. Par-
ticularly when judge advocates find legal objections, they
should help craft the action to pass legal muster.
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Corollary A: If Judge Advocates Do Their Job Well, Com-
manders and Saffs W Use Them as “ Ghostwriters’ and
Common-Sense “ Checks’

One of the highest compliments commanders and staff can
pay judge advocatesisto use them to help prepare their written
products and to serve as common-sense checks on their actions.
If asked to serve in such a capacity, however, judge advocates
must always remember their roleisto provide support; they are
not the decision-makers. Moreover, the adage “it's amazing
how much work gets done if no one is concerned about who
getsthe credit” isespecialy apropos. While“facetime” can be
a heady experience (no pun intended), judge advocates work
best when they work in the background. Credit isunimportant;
getting the job doneis.

Corollary B: Beware of Being Overwhelmed by Saff Work

This might also be phrased “no good deed goes unpun-
ished.” If judge advocates assume the work of others, they
should expect to continue receiving such work. The danger is
that they may become overwhelmed. Their roleisto assist, hot
to lead.®

Maxim XXI1: Saff Judge Advocates Must Always Have
Direct Accessto Commanders To Discuss Legal | ssues
Affecting the Command

Article 6(b) of the Uniform Code of Military Justice”® man-
dates that, on military justice matters, convening authorities
must—at all times—communicate directly with their staff
judge advocates (SJA). Neither the chief of staff nor any other
officer may act as a “gatekeeper.” With regard to matters out-
side of the military justice arena, SJAs should (in most
instances) attempt first to resolve problems at the lowest level
possible; however, they must also have the ability to speak
directly with their commanding general s about such matters. If,
in spite of the SJA's advice, the staff or a subordinate com-
mander is about to take the command down a path fraught with
legal perils, the SJA has an obligation to alert the commanding
general, laying down his or her concerns (see Maxim I1).

Corallary A: While Not Satutorily Based, Trial Counsel Must
Have Similar Access to the Commanders Whom They Advise

By itsterms, article 6 does not afford judge advocates, other
than SJAs, direct accessto commanders on military justice mat-
ters. To be effective, however, trial counsel must have unim-
peded and unfiltered contact with their commanders.

Corallary B: Before Informing the Commanding General of a
Legally Objectionable Course of Action Proposed by a Subor-
dinate, Alert the Subordinate

This may not change the subordinate commander’s mind,
but it will help maintain a working relationship.

Maxim XXI11: No Private Organization—No M atter How
Laudable Its Cause—IsWorth Violating the Law to Assist

No issue is more filled with emotion than the treatment of
private organizations, particularly those perceived to serve the
interests of the Army and its soldiers. These private organiza-
tions are not, however, part of the U.S. Army, and the support
the Army may provide them, both material and moral, is lim-
ited.?® Particularly problematic is the impulse to endorse cer-
tain private organizations or to encourage membership through
official channels. Such activities are flatly inconsistent with
regulation,?” and judge advocates are usually the only members
of a unit or installation willing to dampen the ardor for these
groups, a position that is unlikely to endear them to their com-
mands.®

Maxim XX1V: If You AreNot Having Fun Practicing Law
in the JAG Corps, You Should Bea Civilian—Where at
Least You Can Make More Money

People enter the JAG Corps for all sorts of reasons—the
desire to serve one's country, Reserve Officer Training Corps
(ROTC) commitments, adventure, travel, love of camouflage—
but money is not one of them. Aside from what brought you
here, the greatest advantage the Army has over private practice

24. Commandersrarely object to being asked to exercise their authority to delegate work. If judge advocates have mastered the process of solving a particular prob-
lem or reaching acertain goal, they should ask the commander to form a process-action team, advise the commander who should be players, and have the commander
assign tasks and suspenses. The commander gets credit for successful results, and the judge advocates earn “brownie points’ for hel ping the commander.

25. UCMJ, art. 6(b) (2000) (“ Convening authorities shall at all times communicate directly with their staff judge advocates or legal officersin mattersrelating to the
administration of military justice. . ..”).

26. See, e.g., U.S. Der'T oF Derense, INsTR. 1000.15, PrIVATE ORGANIZATIONS ON DoD INsTALLATIONS, para. 4 (23 Oct. 1997); U.S. Der't oF Derense 5500.7-
R, JoinT ETHICS REGULATION, paras. 3-200, 3-201, 3-202, 3-206, 3-209, 3-210, 3-211 (Aug. 1993) [hereinafter JER]; U.S. Der'T oF ArRMY, ReG. 1-211, ADMINIS-
TRATION: ATTENDANCE OF MILITARY PERSONNEL AT PRIVATE ORGANIZATION MEETINGS (1 Dec. 1983); U.S. Der'T oF ArRMY, ReG. 360-61, CoMMUNITY RELA-
TIONS, paras. 2-3, 3-1, 3-4, 5-1, 5-2, 5-3, 5-4, 5-5, 5-6 (15 Jan. 1987).

27. See JER, supra note 26, paras. 3-209, 3-210.

28. Given the fact endorsement of private organizations, including their membership drives, in an official capacity violates punitive provisions of the Joint Ethics
Regulation, judge advocates must insist on compliance to protect their commands.
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isthe Army isfunwhile private practice generally isnot. Judge
advocates need not worry about billing hours, collecting fees,
finding clients, keeping clients, taking time off, or selecting
something different to wear each day. They get paid for keep-
ing physically fit, practicing marksmanship, camping out, trav-
eling to exotic places, and belonging to an organization that is
much larger than any one individual. Consequently, if you are
not having fun in the JAG Corps, go for the money.

SOFA ClaimsInitiativesin Korea

Major Imogene M. Jamison?®
Branch Chief
Defense Appellate Division
U.S Army Legal Services Agency

You have just been assigned as a new claims attorney with
the claims office in Yongsan, South Korea. Your supervisor
walksinto your office and tells you that a U.S. service member
rear-ended a Korean citizen's private automobile while driving
a government vehicle off-post. The Korean National Police
cited the service member as being at fault. The Korean citizen
experienced both property damage and serious personal inju-
ries. This news does not surprise you, however, because you
are aware that driving in the Republic of Korea (ROK) is a
unique, challenging, and often dangerous experience for many.

The service member has private liability insurance that cov-
ers accidents involving the use of his privately owned vehicle,
but hisinsurance does not cover instanceswhere heisdriving a
government vehicle. You anticipate that the Korean citizen will
file a claim against the U.S. government. What is the claims
office’sroleinthisprocess? Arethereany waysto expeditethe
foreign claims process to ensure a good working relationship
with the ROK government and its people? This note helps
answer these questions for new claims attorneys and explores
how claims are processed in the ROK. It also describes initia-
tivesthat are currently being discussed by the United States and

the ROK to expedite the processing of foreign claimsin South
Korea.

Background

In 1966, the U.S. government entered into a Status of Forces
Agreement (SOFA) with the ROK.*®* The SOFA provides for
the payment of foreign claims against the United Statesfiled by
the ROK government or its citizens for property damage and
personal injuries that are caused by U.S. service members or
Department of Defense (DOD) civilian employees.3® Article
XXI1I of the SOFA categorizes claims based on the duty status
of the alleged wrongdoer at the time of the incident that gives
risetotheclaim. Claimsthat arise from the negligent or wrong-
ful acts or omissions of members or employees of the U.S.
armed forces done in the performance of official duties are
commonly referred to as SOFA scopeclaims.® Thevast mgjor-
ity of all SOFA scope claims result from traffic accidents and
maneuver damage.®

Claims that arise from negligent or wrongful acts outside of
the scope of the performance of official duties are called SOFA
non-scope claims, and are governed by paragraphs six and
seven of Article XXI11.3* There are many different types of
non-scope claims. For instance, a non-scope claim may arise
when aU.S. service member or employee, driving his privately
owned vehicleor aU.S. vehiclewithout authority, causes atraf-
fic accident with aKorean citizen.®® Other examples of tortious
acts or omissions that might give rise to liability include
assaults on Korean citizens, failing to pay bills such as tele-
phone bills or rent for off-post quarters, or when a servicemem-
ber is responsible for damages to third parties because of
environmental destruction dueto oil, waste, or other materials.

Under the SOFA, both South Korean citizens and the ROK
government must file any claims they have against the United
States with the ROK Ministry of Justice (MOJ).*® Theseclaims
are then processed according to South Korean law. The

29. The author served as the Deputy Commander, United States Army Claims Service, Yongsan, Republic of Korea from January 1999 to June 2000.

30. Agreement Under ArticlelV of the Mutual Defense Treaty Between the United States of America and the Republic of Korea, Regarding Facilities and Areas and
the Status of United States Armed Forces in the Republic of Korea, July 9, 1966, U.S.-S. Korea, 17 U.S.T. 1677 [hereinafter SOFA].

31. Id. art. XXIII, para. 2 (claims by the ROK government), para. 5 (claims by third parties). Article XXI11, paragraph 5, appliesto all “third parties’ present in South
Korea, toinclude aliens. See National Compensation Act, Law No. 1899, art. 7 (1967) (as amended) (S. Korea) [hereinafter National Compensation Act] (“This Act
shall apply only in cases where a mutual guarantee exists, if an alien is a victim or a damage sufferer.”); State Compensation Act, Act No. 1899, art. 7 (1967) (as
amended) (S. Korea) (same) [hereinafter State Compensation Act].

32. See U.S. DerP'T oF ARMY, ReG. 27-20, LEGAL SERvIcES: CLAims, para. 7 (31 Dec. 1997) [hereinafter AR 27-20] (governing claims arising overseas under status
of forces and other international agreements) ; U.S. Der'T oF ARMY, Pam. 27-162, LEcaL Services. CLaivs, para. 7 (1 Apr. 1998) [hereinafter DA PAM 27-162]
(same). The underlying statutory authority for Chapter 7 of AR 27-20 and DA PAM 27-162 is 10 U.S.C. § 2734a (2000).

33. Maneuver damage occurswhen a servicemember causes property damage or personal injury, toinclude death, during atactical exerciseintheair or on the ground.

34. SOFA, supra note 30, art. XXIII, paras. 6, 7.

35. The SOFA excludes liability for non-scope claims arising from the acts or omissions of South Korean nationals or residents employed by the United States. Id.
art. XXII1, para. 6.
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National Compensation Act and the State Compensation Act,
their implementing decrees, and other related laws provide the
mechanism, procedures, and standards for the ROK MOJ to
evaluate and adjudicate all SOFA claims. The acts each consist
of seventeen articles that establish a Central Compensation
Council (CCC) and several District Compensation Councils
(DCC) to processand adjudicate claims.®” Theactsalso address
when lawsuits may be filed for compensation.®

SOFA Scope Claims

To receive compensation for injury or property damages that
occur from an act or omission by a U.S. service member or
DOD civilian employee acting within scope, the claimant must
file a claim with one of the DCCs located throughout Korea.®
The claimant must indicate how hisinjury or damages occurred
and also how much compensation he believes he is entitled to
receive.®® All claims must be submitted on Form 1.4 The
employees at the DCC then prepare Forms 2 and 3% and for-
ward them to the Commander,”® USAFCS-K.*# From a practi-
cal standpoint, the DCC will usually check the box on Form 3
indicating the United States was wholly responsible for the
incident in question. The DCC also indicates what percentage

of the damages it believes the United States is liable for (for
example, 100%, 50%, or 0%), and forwards these two claims
forms (within one week) viathe MOJto USAFCSK for inves-
tigation by one of its six foreign claims investigators.*®

Oncethe USAFCS-K receivesthe claim, a claims examiner
stamps the receiving date on the corner of Form 2 to track the
processing time, and screens the claim for possible duplication.
The examiner also trandlates and prepares a chronology shest,
establishes local cards and files, inputs information into the
computer, and locates reports of investigation, such as Military
Police reports, reports of investigations from the Criminal
Investigation Division, Security Police reports, maneuver dam-
age reports, and other pertinent information.*® Cases are then
distributed to the investigators at the USAFCS-K for investiga-
tion.

Theinvestigatorsat USAFCS-K translate Forms 2 and 3 and
review them carefully to see if a proper party claimant* filed
the claim and to see if the forms have been properly classified
as a SOFA scope or non-scope claim. If the investigator finds
that the claim was improperly classified, he obtains verbal
approval from the Commander to coordinate with the DCC for
proper classification of the claim.®® The Commander will

36. The SOFA states that with regard to non-scope claims, the “authorities of the Republic of Korea shall consider the claim and assess compensation ... ." Id. It
isthe ROK Ministry of Justice, through its Compensation Council, that is responsible for processing these claims. National Compensation Act, supra note 31, art.
10; State Compensation Act, supra note 31, art. 10. See also CLaims SecTion, SoutH Korean MiNisTRY oF JusTice, HANDBook oF CLAIMs AFraIRs, 1991 [hereinafter
Hanbeook oF CLaims Arrairs]. Employees of the MOJ and the U.S. Armed Forces Claims Service, Korea (USAFCS-K) refer to this text for procedura guidance
when processing SOFA claims. Thereis no English translation of this manual.

37.National Compensation Act, supra note 31, art. 10; State Compensation Act, supra note 31, art. 10.

38. Article 9 of the State Compensation Act provides that lawsuits for compensation of damages may be filed after the Compensation Council makes a decision to
pay or reject compensation or if no decision is made within three months after the claim isfiled. State Compensation Act, supra note 31, art. 9. See HANDBOOK OF
CLams AFFAIRS, supra note 36, at 804.

39. Asof August 1999, the DCC were located at Seoul, Inchon, Suwon, Chunchon, Chonju, Tagjon, Taegu, Pusan, Ulsan, Changwon, Kwangju, Jonju, and Cheju,
with the CCC at the Ministry of National Defense.

40. Hanbeook oF CLAIMS AFFAIRS, supra note 36, at 813, 815.

41. S. Kor. Ministry of Justice, Form 1, Claims for Damage or Injury, reprinted in HANDBoOk oF CLAIMS AFFAIRS, supra note 36, at 212. This form requires the
claimant to indicate information such asthe names of the individuasinvolved in the incident, a brief description of the incident, the amount of the claim, and the basis
for the amount of the claim.

42. S. Kor. Ministry of Justice, Form 2, Claims Notice/Incident Certificate Under Article XXII1I, Status of Forces Agreement, reprinted in HaNDBook oF CLAIMS
AFrFaIRs, supra note 36, at 214. Form 2 briefly describes theincident and the amount of compensation the claimant is seeking. Form 3 is used to document the DCC's
determination as to whether the incident occurred in the performance of official duty. S. Kor. Ministry of Justice, Form 3, Certificate of Scope of Employment and
Degree of Fault Under Article XXI11, Status of Forces Agreement, reprinted in HANDBook oF CLAIMS AFFAIRS, Supra note 36, at 216.

43. A U.S. Army judge advocate serves as the Commander of the USAFCS-K. This claims office is responsible for processing all SOFA claimsin Korea. Working
for the Commander are one claims examiner, who receivesthe SOFA claims, and six SOFA claimsinvestigators. The officeisal so authorized a Chief of SOFA claims
who would be responsible for overseeing the entire SOFA section. As of the time of the writing of this note, the position was vacant.

44, See HanpBook oF CLAIMS AFFAIRS, supra note 36, at 815, 817. The ROK MOJ makes the initial determination of scope of employment and liability. The MOJ
or its compensation councilswill forward these findings to the Commander, USAFCS-K. If the parties cannot agree on scope and liability, the matter will be brought
before aworking group of the Civil Jurisdiction Subcommittee for Claims.

45, 1d. Upon receipt of a claim by the ROK MOJ or one of its receiving councils, the ROK shall immediately advise the Commander, USAFCS-K, of each claim
received by utilizing Form 2.

46. UNiTeED StAaTEs ARMED Forces CLAiMs ServICE-KOREA, STANDARD OPERATING PROCEDURE:
AbwminisTRATION SOP).

ForeicN CLaiMs AbmiINISTRATION 1 (1997) [hereinafter
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acknowledge receipt of the claim by completing that portion of
Form 2 reserved for his action and shall return a completed
Form 2 to the initiating DCC through the MOJ.*®

The ROK and the United States, either independently or
jointly, will investigate the facts and circumstances of the inci-
dent that gave rise to the claim, including conducting on-scene
investigations.>® The investigators review investigative reports
and make appropriate tel ephone calls to the concerned jurisdic-
tional Provost Marshal’s Office, Criminal Investigative Divi-
sion, Civil Affairs Office, or concerned unit to verify the name,
rank, and organization of the U.S. service member or employee
involved. Theinvestigators, upon completing theinvestigation
and making a thorough review and analysis of the various
reports, make afinal recommendation indicating the percentage
of liability of the United States and of the claimant. They deter-
minewhether thereisany negligenceinvolved on the part of the
claimant or victim of theincident.>* The Commander, based on
the results of the investigation, signs the claims forms and
either certifies or denies United States involvement.

If the United States determines there was contributory neg-
ligence on the part of the victim or claimant, the investigators
prepare adraft letter for the Commander indicating the percent-
age of liability, and forward thisletter with Forms 2 and 3 to the
appropriate DCC through the MOJ.52 Upon receipt of the letter
and two forms, the DCC determines how much, if any, compen-
sation the claimant is entitled to receive, reducing the potential

award by the percentage amount of liability imputed to the
claimant. For instance, if the claimant produces receipts total-
ing 5,000,000 won, and the DCC concludes that the claimant
was 30% liable for the accident, the DCC will award only
3,500,000 won.%® In cases of damaged or destroyed property,
the DCC'’s determination of compensation is based upon the
cost to repair or replace the property. In cases of personal
injury, compensation is based upon the cost of medical treat-
ment, |ost wages, physical handicap, and pain and suffering. In
cases of death, compensation includes funeral expenses and
bereaved family compensation (the future wages of thevictim).
Pain and suffering is also paid to the victim’'s family. The
amount of pain and suffering to be paid to each family member
is determined by statutory guidelines.>

The ROK DCC will advise the Commander, USAFCS-K, of
the amount of compensation decided in all official duty cases
by utilizing Form 4.5 The Commander promptly communi-
cates his agreement or disagreement on Form 4, with explana-
tion. In instances where agreement cannot be obtained with
respect to an award, the Commander will send Form 4 back to
the DCC via the MOJ for reassessment.®® Once an amount is
agreed to, an offer is made to the claimant. The claimant may
accept or reject the offer. If the claimant accepts the offer, he
receives payment in full and final satisfaction of his claim.%”
Claims will be adjudicated and settled by the ROK DCC and
forwarded to USAFCS-K with one copy of Form 8% properly
executed by the claimant or his authorized representative.®

47. Proper party claimants (called third parties) under the SOFA are anyone other than members of the force, civilian employees of the force (except those ordinarily
resident in South Korea), and their dependents. SOFA, supra note 30, art. XXIII, para. 5.

48. UniTeD STATES ARMED FoRces CLAIMS SERVICE-KOREA, STANDARD OPERATING ProcebuRe:  ForeieN CrLaiMs INVESTIGATOR 2 (1997) [hereinafter INvEs-

TIGATOR SOP].

49. ApwminisTrATION SOP, supra note 46, at 2.
50. Id.

51. Id.

52. 1d.

53. Won isthe South Korean currency. The ROK and the United States will use the rate of exchange in effect when a claimant files his claim. At the time that this
article was written, the won rate was 1,113 won to the U.S. dollar. Thus a claim for 5,000,000 won was equivalent to approximately $4,492. The 3,500,000 won
award is 70% of the amount claimed and the determined amount of U.S. liability.

54. ApwminisTraTION SOP, supra note 46, at 3.

55. S. Kor. Ministry of Justice, Form 4, Notice of Decision and Proposed Distribution Under Article XXI111, Status of Forces Agreement, reprinted in HANDBOOK OF
CLams AFFAIRS, supra note 36, at 218.

56. Memorandum, Republic of Koreald United States Civil Jurisdiction (Claims) Subcommittee, to The Joint Committee, subject: Revision of the Procedures and
Forms Implementing the Processing of Claims Under Article XXI11 of SOFA as Assigned by the 51st Meeting of the Joint Committee on 18 June 1970 (4 May 1971)
[hereinafter Subcommittee Memorandum] (containing the official minutes of the subcommittee titled: Procedures for the Implementation of Paragraphs 5, 6, and 7,
Article XXIII (Claims), ROKO U.S. Status of Forces Agreement). |If the matter cannot be resolved, the case will be placed on an agenda for discussion by a joint
working panel of the ROK[ U.S. Civil Jurisdiction (Claims) Subcommittee.

57. HanpBook oF CLAIMS AFFAIRS, Supra note 36, at 833.

58. S. Kor. Ministry of Justice, Form 8, Receipt, reprinted in HANDBook oF CLAIMS AFFAIRS, Supra note 36, at 225.

59. HanbBook oF CLAIMS AFFAIRS, Supra note 36, at 833.
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At any time before the claimant has actually been paid for a
SOFA scope claim, the claimant may choose to file suit in a
South Korean district court to have the claim settled.® If that
happens, the DCC is no longer involved in adjudicating the
claim and will dismiss Form 4.5 If the court renders ajudgment
in favor of the claimant the USAFCS-K must honor the court
decision. The court will notify the USAFCS-K of the amount
paid to the claimant by way of Form 5.2 The claimsinvestiga-
tors trandate the entire file, along with Form 5, and the Com-
mander, USAFCS-K, acknowledges receipt and returns the
completed form to the ROK MQJ.%

Every six months, the ROK sendsthe United States arequest
for reimbursement of the amounts paid to all claimants.®* Upon
receipt of the request, a claims examiner reviews every clams
file to determine whether the amount paid by the ROK and the
amount apportioned to the United Statesare correct. If correct,
the examiner prepares vouchers for payment of the requested
amounts and forwards them to the servicing finance and
accounting office.®® According to the cost-sharing provisions
of the SOFA, in cases where the United States is solely liable
for the claim, it reimburses the Korean government 75% of the
amount paid.®® Where the United States and the ROK are
jointly liable, or when it is not possible to ascertain relative lia-
bility, the amount awarded is distributed equally.®” Claims
decided by the courtsareincluded in the requestsfor reimburse-
ment. In accordance with the SOFA, the United States will
effect reimbursement with the least practicable delay to the

National Treasury of the ROK and notify the MOJ of reim-
bursement.5®

SOFA Non-Scope Claims

Claims against employees of the U.S. armed forces arising
out of negligent or wrongful acts or omissions not done in the
performance of official dutiesare non-scope claimsand are also
addressed in Article XX 111 of the SOFA.® Aswith SOFA scope
claims, non-scope claims are filed with the appropriate DCC.
The DCC reviews and generally processes the claim the same
wal it processes scope claims.” Again, the DCC will prepare
Forms 2 and 3 and will forward them via the MOJ to the
USAFCS-K.™ Non-scope claims are logged in and investi-
gated just as SOFA scope claimsare.”> Upon determination that
a claim is a non-scope claim, the Commander, USAFCS-K,
signs and returns Form 3 to the DCC with the box checked indi-
cating the offender was not acting in the performance of official
duty. Theformsare often returned with aletter explaining why
USAFCS-K believes the claim is a non-scope claim. Once
Forms 2 and 3 are returned to the DCC, the DCC will finalize
itsinvestigation and make an advisory adjudication of theclaim
on Form 67 and forward it to the USAFCS-K through the
MOJ.™ Following adjudication by the USAFCS-K and settle-
ment,” the Commander signs and completes that portion of the
appropriate form reserved for his action and returns the com-
pleted form to the ROK MOJ.

60. National Compensation Act, supra note 31, art. 9; State Compensation Act, supra note 31, art. 9.

61. HanbBook oF CLAIMS AFFAIRS, Supra note 36, at 831.

62. S.Kor. Ministry of Justice, Form 5, Payment Statement and Proposed Distribution Resulting from Court Order Under Article X X111, Status of Forces Agreement,

reprinted in HANDBook oF CLAIMS AFFAIRS, supra note 36, at 220.

63. HanbBook oF CLAIMS AFFAIRS, SUpra note 36, at 831.

64. SOFA, supra note 30, art. XXI11, para. 5(e)(iii). Pursuant to the cost sharing provisions of the SOFA, the ROK requests reimbursement of a portion of all money
paid, using Forms 9 and 10. S. Kor. Ministry of Justice, Form 9, Reimbursement Request Under Article XXI1I, Status of Forces Agreement, and Form 10, Reguest

List of Claims, reprinted in HANDBOOK OF CLAIMS AFFAIRS, SUpra note 36, at 226-27.

65. HanbBook oF CLAIMS AFFAIRS, SUpra note 36, at 835.

66. SOFA, supra note 30, art. XXI11, para. 5(e)(i).

67. Id. art. XXIII, para. 5(e)(ii).

68. 1d. art. XXIII, para. 5(e)(iii).

69. Id. art. XXIII, para. 6.

70. HanpBook oF CLAIMS AFFAIRS, supra note 36, at 813, 815.
71. Id. at 815, 817.

72. ApminisTRATION SOP, supra note 46, at 1.

73. S. Kor. Ministry of Justice, Form 6, Ex-Gratia Payment Report, reprinted in HANDBook oF CLAIMS AFFAIRS, SUpra note 36, at 222.

74. InvEsTIGATOR SOP, supra note 48, at 1.
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Pursuant to the Foreign Claims Act (FCA), ® a Foreign
Claims Commission (FCC) adjudicates non-scope claims.”
Based on itsinvestigation, the FCC may: choose to award the
claimant the amount the DCC recommends; award more or less
than the DCC recommends; or deny the claim.” The amount of
compensation to be awarded, if any, is determined in the same
manner as compensation for SOFA scope claims. The FCC,
without delay, will render an opinion detailing its decision and,
for meritorious claims, the claimant will be offered an ex-gratia
payment in full satisfaction of the claim.™

Timelinefor Processing Claims
SOFA Scope Claims

The Handbook of Claims Affairs sets forth procedural guid-
ance for the processing of SOFA claims. While there is great
flexibility built into the system for processing both scope and
non-scope claims,® some timelines must be met to ensure that
these claims are processed to completion. When a claim is
received by one of the DCCs, it must be registered, logged in,
and assigned a claim number within one day. Forms 2 and 3
must be forwarded to the USAFCS-K via the MOJ within one
week.8? The DCC sends the forms to the MOJ and the
USAFCS-K investigators pick them up weekly. Oncetheclaim
isreceived at the USAFCS-K, it takes approximately three to
four daysto administratively process the claim, which includes

preparing chronology sheets, entering the information into the
computer, and logging in the information.2? The investigation
of the case may take one day to several months to complete,
depending on the complexity of the case. Some complex cases
have taken more than one year to investigate.®

Completed Forms 2 and 3 and other necessary documenta-
tion are delivered to the MOJ. The MOJ sends information to
each DCC throughout South Korea. Form 4 must be forwarded
to USAFCS-K viathe MOJ within three days.® Investigators
review the MOJ's determination of scope or non-scope and the
assessment of liability, indicating whether they agree with the
MQOJ's assessment. This takes two or three days for a simple
case or months for amore complex case.® If there is disagree-
ment, further investigation may berequired. Thismay take sev-
eral additional months.2® If the MOJ does not receive Form 4
within two months, it will assume USAFCS-K agrees with the
assessment and notify the claimant of the assessment.®” If the
USAFCS-K agreesand the amount is under 4,000,000 won, the
SOFA claims investigator is authorized to sign the appropriate
documentation. If the amount is 4,000,000 won or more, the
Commander, USAFCS-K, will sign the documentation.®® If the
monetary amount is over 50,000,000 won, the DCC will not
accept the claim. Instead, it will transfer the claim to the CCC
at the MOJ, which makes assessments every three months.®
The MOJforwardsdocumentation to USAFCS-K and theclaim
will be processed as previously discussed.*® Once the DCC
sends the claim assessment to the claimant and obtains agree-

75. Thereisno cost sharing provision for the payment of non-scope claims. The U.S. encouragesthe private settlement of claimsby U.S. service members. |n many
instances this does not happen because the service member does not have adequate insurance coverage or is insolvent. The U.S. will pay 100% of the settlement
amount for non-scope claims when it is determined to be in the best interest of the United States to pay such claims. In some instances, the United States will attempt

to get restitution of the settled amount.

76. 10 U.S.C. § 2734 (2000) (implemented by AR 27-20, supra note 4, ch. 10).

77. See AR 27-20, supra note 32, para. 10-6. A FCC will process SOFA non-scope claimsin Korea regardless of the amount claimed. A FCC is composed of one
or three members, two of whom are judge advocates or claims attorneys, and it responsible for the investigation of all clamsreferred to it. The senior judge advocate
of acommand having a command claims service will appoint necessary FCCsto act on claims arising within his geographical area of jurisdiction.

78. 10 U.S.C. § 2734. When the claim is valued at more than $50,000 or all claims arising out of asingle incident are valued at more than $100,000, the file will be
transferred to the Commander, United States Army Claims Service (USARCS), Fort Meade, Maryland. The USARCS isresponsible for overseeing all of the Army
claims offices. Note that the Commander, USARCS, may authorize the FCC to negotiate settlement amounts that exceed the FCC's authority.

79. SOFA, supra note 30, art. XXI11, para. 6(b)-(c). Form 6 isthen returned to the DCC. Hanbeook oF CLAIMS AFFAIRS, Supra note 36, at 841.

80. In calendar year 1999, SOFA investigators at the USAFCS-K processed 455 scope claims and thirty non-scope claims.

81. HanpBook oF CLAIMS AFFAIRS, Supra note 36, at 817.

82. INvEsTIGATOR SOP, supra note 48, at 1.

83. Interview with Mrs. Yi, Myo Sang, SOFA Claims Investigator, USAFCS-K (Feb. 11, 2000) [hereinafter Yi Interview].

84. Hanpeook oF CLAIMS AFFAIRS, Supra note 36, at 825.
85. Yi Interview, supra note 83.

86. Id.

87. Hanbeook oF CLAIMS AFFAIRS, Supra note 36, at 827.

88. INvEsTIGATOR SOP, supra note 48, at 1.
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ment on the claimed amount, the DCCs have to report to the
MQJ by the fifth day of the following month that they made
payment to the claimant, and forward USAFCS-K a copy of
Form 8.%

SOFA Non-Scope Claims

The process and timelines for handling Forms 2 and 3 in
SOFA non-scope claimsisthe same as for scope claims. If the
claim is determined to be a non-scope claim, the ROK DCC
will accept and prepare Form 6.2 Once the USAFCS-K
receives this information, the assigned investigator translates
all documents, investigates, and recommends assessment.® |If
the claim is less than $50,000, the claim is adjudicated in-
house. If the amount is over $50,000, after the investigator
obtains a settlement agreement from the claimant and translates
the entire file, the claim is forwarded to the U.S. Army Claims
Service (USARCS) at Fort Meade.*

Current USAFCSK Initiatives on Sreamlining the SOFA
Claims Process

The lengthy time period for processing SOFA claims is a
source of concern for both the United States and the ROK. The
average processing time for SOFA scope claims is presently
five to six months. The processing of SOFA non-scope claims
may take considerably longer. Both governments want to
ensure the speedy compensation of victims as the payment of
SOFA claims may directly affect the relations between the two
countries.® Also, the payment of SOFA claims prior to tria
may be a mitigating factor in ROK criminal cases involving
U.S. service members. To streamline the SOFA claims process
in Korea, both the U.S. and the ROK governments must review
the current system and identify weaknesses. The USAFCS-K

89. Hanbsook oF CLAIMS AFFAIRS, Supra note 36, at 666, 668.

is presently reviewing the process and is exploring the follow-
ing initiatives.

Processing delays frequently occur with the DCCs. In the
outlying areas of Korea, some DCCs meet once a quarter and
others meet on an as-needed basis. To date, no action has been
taken to formally change the scheduled meeting times. The
USAFCS-K has recommended, however, more frequent meet-
ings of the DCCs to prevent a backlog of SOFA claims requir-
ing action.® Claimsthat are over 50,000,000 won are currently
transferred to the CCC at the MOJ. This committee makes
assessments every three months. This time schedule creates a
significant delay in the processing of the claims. The
USAFCS-K has recommended that the Central Compensation
Committee responsible for processing claims over 50,000,000
won be required to meet on a monthly basis. Although this
would help the U.S. government and the ROK claimant, it is
foreseeable that thisinitiative would increase costs to the ROK
government.®” Asaresult, thisrecommendation is not likely to
be adopted.

In most instances, Forms 2 and 3 are forwarded from the
DCCs located in the outlying areas through the MOJ to the
USAFCS-K without supporting documentation. The
USAFCS-K SOFA investigators must make specific requests
for information. Thisis usually done on a piecemeal basis as
the cases are developed. The USAFCS-K iscurrently address-
ing the issue of direct filing with the MOJ. The USAFCS-K
would then forward appropriate documentation to the MOJ
with recommendations for approval of advance payment to vic-
timsif appropriate. The MOJ could then determine whether the
case would need to be forwarded to the DCC. If thisinitiative
is not feasible, the U.S. and the ROK should revise the U.S.-
ROK Joint Committee minutes to require DCCs to include all
necessary supporting documentation for processing claims.®
At aminimum, the DCC should continuously train SOFA clerks

90. See supra notes 39-68 and accompanying text discussing the processing of SOFA scope claims.

91. HanbBook oF CLAIMS AFFAIRS, SUpra note 36, at 835.
92. Id. at 841.

93. InvEsTIGATOR SOP, supra note 48, at 1.

94. See AR 27-20, supra note 32, para. 10-6f(5). Investigators have to obtain a payment agreement from the claimant before the claim is forwarded to USARCS.

95. Quickly processing SOFA claims shows our desire to maintain an amicable relationship with the ROK and reduces the source of confusion for the claimants.
Cases involving excessive property damage or severe personal injury may be closely scrutinized and receive heightened media coverage. Receiving negative media

coverage could result in increased anti-American sentiments in the ROK.

96. Interview with Mrs. Pak, Suk Cha, SOFA claimsinvestigator, USAFCS-K (May 8, 2000) [hereinafter Pak Interview]. Thismatter was recently addressed during
aworking committee meeting between the USAFCS-K and members of the MOJ. While requiring more frequent meetings of the DCCs would help expedite the
process, there appear to be budgetary concerns. The ROK hasto pay the Commissioner to attend all meetings. Also, the council members have full-time employment

and must be properly compensated by the ROK for their services.

97. The ROK has to pay members of the DCC to attend its meetings. It would increase the ROK's costs to have the members meet more frequently. In addition to
increased labor costs, the ROK would have to absorb the increased costs for office operations and management costs.
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in the DCCs on Forms 2 and 3 and create standard operating
procedures (SOPs) for employees’ use.*®

Another initiativeinvolves persuading the ROK government
to devise an expedited claims process through each local DCC
for processing claims under 2,000,000 won. In casesinvolving
traffic accidents and maneuver damage (such as crop damage)
where the United States admits 100% liability, or in cases
where the U.S. government and the ROK agree to the degree of
comparative negligence, Forms 2 and 3 may be utilized without
using Form 4.1° This will expedite the processing of these
claims. Also, creating a centralized compensation committee
for handling only traffic accidents will expedite the claims pro-
Ce$.101

Presently, the United States only makes advance payments
to claimants in SOFA non-scope cases.’ Another claims ini-
tiative includes the United States lobbying for advance pay-
ments to claimants in SOFA scope cases involving death or
serious bodily injury.t®® As earlier mentioned, the South
K orean State Compensation Act allowsfor such payments.’* If
implemented, this change will promote good rel ations between
the U.S. and ROK governments.

Conclusion

Aslong as U.S. service members and DOD civilian employ-
eesare present in Koreg, it isinevitable that their presence will
result in property damage and personal injury to local Korean
citizens. Theseincidents may have an adverseimpact on U.S.—
Korean relationsif the U.S. government does not properly han-

die them. Presently, the SOFA claims system is cumbersome
and outdated. While employees of the USAFCS-K and the
ROK MOQOJ both strive to make timely payments to claimants,
both need to do a better job of deleting the unnecessary and
time-consuming steps involved in the claims process.

The only way to ensure that all claimants are paid as quickly
and as efficiently as possible isto continuously review the way
that the U.S. and the ROK conduct business and to look for via-
ble ways to streamline the process. In response to the concerns
that have been raised by the senior JAGC leadership,* the
Commander, USAFCS-K, has established a working group
with members of the MOJ to discuss ways to expedite the
claims process, including some of the streamlining suggestions
presented in this note.’% As of the writing of this note, the
Commander, USAFCS-K, and SOFA investigators have held
two meetings with members of the MOJ to discuss ways to
improve and simplify the SOFA claims processin Korea. Itis
expected that these meetings will yield positive results that will
have a far-reaching impact on the SOFA claims process in
Korea |n the meantime, Judge Advocates dealing with the
SOFA claims processin Korea should always be mindful of the
sengitive nature of these cases asthey may directly affect U.S.—-
Korean relations. Judge advocates should instruct the claims
staff to assist the claimants as much as possible by providing
appropriate guidance and, if requests are made, updating claim-
ants on the status of their claims to avoid confusion. Finally,
judge advocates can greatly assist the Commander, USAFCS-
K, by identifying internal proceduresthat may cause processing
delays and providing input on how to enhance these SOFA
claims processing procedures.

98. See Subcommittee Memorandum, supra note 56. Also, clerks should include all of the claimant’s information, such as address, telephone number, and other
identifying data, on the Form 1. Thiswill ensure that SOFA investigators are able to contact claimants as quickly as possible.

99. Pak Interview, supra note 96. Clerks at the DCCsroutinely rotate to new positions every year with little or no overlap of training time. Continuous training of
SOFA clerks by the ROK may a so have fiscal implications, but developing a standard SOP or training binder and requiring new employees to read it should not.

100. Interview with Lieutenant Colonel Gary D. Hyder, Commander, USAFCS-K (May 10, 2000). Lieutenant Colonel Hyder has been the Commander of the
USAFCSK since August 1998. During his tenure, he has dealt with a cumbersome SOFA claims process. He is presently heading the USAFCS-K joint working
group responsible for negotiating with the Korean MOJto streamline the SOFA claims process. Thisisthe first time since 1971 that any change to the processing of
SOFA claims by the MOJ has been proposed.

101. Most of the SOFA scope claims processed involve claims filed for compensation of personal injury or property damage resulting from traffic accidents. Gen-
erally, these claims are the more routine ones and the DCCs can expeditiously resolve these cases.

102. Presently, the ROK government bears at least 25% of the entire payment in SOFA scope cases. The ROK does not include advance paymentsin the entire pay-
ment amount. |f the U.S. government makes an advance payment, it would lose its share of this portion because it would not be reimbursed by the ROK.

103. These cases are politically sensitive and involve emotionally traumatic events.

104. See National Compensation Act, supra note 31, art. 13(2); State Compensation Act, supra note 31, art. 13(2) (providing for advance payments to claimants).
105. Colonel Uldric L. Fiore, Jr. isthe former Judge Advocate for Headquarters, United Nations Command/U.S. Forces Korea/Eighth U.S. Army. He was very con-
cerned about the amount of time that it currently takes to process SOFA claims. On March 10, 2000, he met with key members of the MOJ to discuss ways of expe-

diting the claims process. Thishistoric meeting prompted the formation of theworking groups consisting of membersof the USAFCS-K and key membersof theMOJ.

106. Also, the Commander, USAFCS-K, continuously reviews internal procedures to identify ways to further enhance the way the military claims office conducts
business.

107. The author would like to thank Major Holly O. Cook for her helpful comments and patience in the development of this note.
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USAL SA Report
United Sates Army Legal Services Agency
Clerk of Court Notes
Courts-Martial Processing Times

Average processing time for general and bad-conduct (BCD) special courts-martial whose records were received by the Army
Judiciary during the Fiscal Year (FY) 1999 are shown below.

General Courts-Martial

1Q, FY 99 2Q,FY 99 3Q,FY 99 4Q, FY 99 Total
FY 1999
Records received by Clerk of Court 173 164 173 148 658
Days from restraint/preferral to 39A 74 75 97 74 80
Daysfrom first 39A to sentence 34 31 32 27 31
Days from sentence to action 118 115 115 113 116
Daysfrom action to dispatch 8 6 13 12 10
Days en route to Clerk of Court 8 9 9 11 9
BCD Special Courts-Martial
1Q, FY 99 2Q, FY 99 3Q, FY 99 4Q, FY 99 Total
FY 1999
Records received by Clerk of Court 46 37 65 43 191
Days from restraint/preferral to 39A 29 44 60 41 45
Daysfrom first 39A to sentence 24 10 12 7 13
Days from sentence to action 79 87 87 101 88
Daysfrom action to dispatch 7 9 6 7 7
Days en route to Clerk of Court 7 8 7 9 8
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Average processing time for general and bad-conduct (BCD) specia courts-martial whose records were received by the Army

Judiciary during the Fiscal Year (FY) 2000 are shown below.

General Courts-Martial

1Q, FY 00 2Q, FY 00 3Q,FY 00 4Q, FY 00 Total
FY 2000
Records received by Clerk of Court 161 191 164 135 651
Days from restraint/preferral to 39A 76 80 84 80 80
Daysfrom first 39A to sentence 29 24 25 25 26
Days from sentence to action 124 110 116 154 124
Days from action to dispatch 12 17 33 34 29
Days en route to Clerk of Court 10 11 9 9 10
BCD Special Courts-Martial
1Q, FY 00 2Q, FY 00 3Q,FY 00 4Q, FY 00 Total
FY 2000
Records received by Clerk of Court 38 53 43 44 178
Days from restraint/preferral to 39A 50 45 42 42 46
Daysfrom first 39A to sentence 11 10 17 7 11
Days from sentence to action 83 108 108 102 101
Daysfrom action to dispatch 9 26 13 52 26
Days en route to Clerk of Court 9 9 8 8 10

Environmental Law Division Notes

The Environmental Law Division (ELD), United States
Army Legal Services Agency, produces the Environmental
Law Division Bulletin, which isdesigned to inform Army envi-
ronmental law practitioners about current developments in
environmental law. The ELD distributes its bulletin electroni-
cally inthe environmental law database of JAGCNET, accessed
viathe Internet at http://www.jagcnet.army.mil.

Integrated Natural Resource Management Plans Are Not
Just for the Shelf Anymore

As installations frantically race the clock to complete Inte-
grated Natural Resource Management Plans (INRMPs) by the

statutory deadline imposed by Congress, little attention has
been given to the equally critical requirement for plan imple-
mentation. Many view INRMP completion asthefinishline, at
which point the plan can be deposited on the shelf to collect
dust along with so many others. The purpose of this article is
to explain that successful development of an INRMPisonly the
first step to compliance with the Sikes Act Improvement Act of
1997 (SAIA).! Itisclear that Congressintended installationsto
take concrete steps to implement INRMPs to “provide for the
conservation and rehabilitation of natural resources on military
installations.”2 An installation's failure to implement an
INRMP may be reviewed by federal district courts under the
Administrative Procedure Act (APA)® and result in judicial
issuance of injunctive relief that could disrupt mission-related
activities. While an installation has a duty to implement an

1. National Defense Authorization Act for Fiscal Year 1998, Pub. L. No. 105-85, Title XX1X, 111 Stat. 2019 (1997) (codified at 16 U.S.C. 88 670a-670f (2000)).

2. 16U.S.C. 88670(a)(1), (a)(3) (directing the Secretary of Defenseto carry out a program for conservation and rehabilitation of natural resources on military instal-

lations and describing the purposes of that program).

3. 5U.S.C. 88 551-559, 701-706 (2000). The applicable provisions of the APA include §§ 551(1), (13), 704, and 706.
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INRMP, the decision on how to implement is largely a matter
of agency discretion. While installations should not unneces-
sarily narrow that discretion by making overly burdensome and
precise commitments to implement specific projects in the
INRMP, they should be prepared to make annual funding
requests to move towards achieving planning goals and objec-
tives.

Prior to 1997, the Sikes Act did not impose an affirmative
duty to plan and manage natural resources on military installa-
tions. The Sikes Act encouraged and authorized “cooperative’
planning for, and management of, fish and wildlife resources,
but did not requireit. The SAIA marked asharp departure. The
SAIA imposes an affirmative mandatory duty on the secretary
of each military department to both prepare and implement an
INRMP for every military installation under his jurisdiction
unless an installation has been excluded due to alack of signif-
icant natural resources.* Installations, therefore, must develop
and commence implementation of INRMPs by the statutory
deadline—18 November 2001. Installations are scrambling to
meet the plan completion deadline, hampered by the require-
ment that INRMPS be developed in cooperation with and
reflect the “mutual agreement” of both the U.S. Fish and Wild-
life Service (USFWS) and state fish and game agencies.®

After completing development of its INRMP, an installation
will immediately face the challenge of implementing the plan.®
Neither the statute nor its legidative history sheds light on the
meaning of the term “implement.” In other words there is no
express yardstick against which successful INRM P implemen-
tation can be measured. But the SAIA, viewed in its entirety,
clearly anticipates some level of concrete INRMP implementa-
tion. For example, INRMPs must be action-oriented, providing

4. 16U.S.C. §670a(8)(1)(B).

5. 1d. § 680a(2).

for: enhancement of fish and wildlife habitat, protection and
restoration of wetlands, public access for outdoor recreation,
and enforcement of natural resourcelaws.” The Secretary of the
Army isrequired to employ sufficient numbers of trained natu-
ral resource professionals to perform tasks necessary to imple-
ment INRMPs.2 The Secretaries of Defense and Interior must
report annually to Congress on the implementation of INRMPs,
including expenditure levels associated with conservation
activities conducted pursuant to approved plans.® Congress has
authorized $3 million annually for each fiscal year through
2003 to carry out functions assigned to the Department of Inte-
rior under INRMPs,

Failure to develop or implement an INRMP in accordance
with the SAIA and other applicable statutes'® may place at legal
risk ground-disturbing activities that have the potential to
impact natural resources. The SAIA, like the NEPA and the
National Historic Preservation Act (NHPA),! contains no inter-
nal mechanism for citizen or regulatory enforcement. That
does not mean, however, that the Army's failure to develop or
implement an INRMP will be shielded from judicial review.
The APA provides the path to citizen enforcement. Initially,
the APA makes clear that individuals aggrieved by an agency’s
failure to act may seek judicial review.?? It further empowers
federal district courts to review final agency action (or inac-
tion),*® and establishes the scope and standard of judicial
review.*

Anindividua that is concerned with an installation's failure
to develop or implement an INRMP may, therefore, use the
APA as a means of obtaining judicial relief. The reviewing
court can: declare the installation's action or failureto act ille-
gd; direct theinstallation to comply with thelaw (that is, to pre-

6. National Defense Authorization Act for Fiscal Year 1998, Pub. L. No. 105-85, § 2905(c), 111 Stat. 2019 (1997) (reprinted as a statutory noteto 16 U.S.C. § 670a)
(emphasizing that there is a deadline for installations to “ prepare and begin implementing [an INRMP] in accordance with Section 101(a) of [the SAIA]").

7. See16 U.S.C. § 670a(b) (required elements of an INRMP).
8. 1d.§670e-2.

9. Id. 88 670a(f)(1)-(2).

10. For example, the INRMP can be set aside for an installations failure to comply adequately with the National Environmental Policy Act (NEPA), 42 U.S.C. 88
4321- 4370 (2000) or Section 7 of the Endangered Species Act (ESA), 16 U.S.C. 88 1531-1544 (2000), in development of the plan. See, e.g., Idaho Conservation
League v. Mumma, 956 F.2d 1508 (9th Cir. 1992) (concluding that Forest Service Land and Resource Management Plan, while programmatic in nature, is an action
reviewable for compliance with NEPA); Pecific Rivers Council v. Thomas, 30 F.3d 1050 (9th Cir. 1994) (enjoining the Forest Service from implementing timber sales,
cattle grazing, road construction and other ground-disturbing activities for Forest Service failure to conduct Section 7 consultation on the effects of implementing the
plan on threatened salmon species).

11. 16 U.S.C. 88 470-470x-6 (2000).
12. 5U.S.C. § 702 (2000) (identifying parties entitled to aright of review).
13. 1d. 88 551(1), (13) (defining agency action to include an agency’s failure to act); id. 8§ 704 (defining agency actions that are subject to judicial review).

14. 1d. § 706 (empowering federal district courts to compel agency action unlawfully withheld and to set aside agency action that is: (i) arbitrary and capricious; (ii)
an abuse of an agency’s discretion; or (iii) amounts to afailure to comply with a procedure required by law).
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pare and implement an INRMP); and, if warranted, issue an
injunction precluding or limiting certain ground-disturbing
activities (for example, training) until the legal deficiency is
remedied.’®

In summary, installations have an affirmative duty to both
develop and implement INRMPs. While installations will be
accorded discretion in determining how to develop and imple-
ment such plans, federal district courts are empowered to
review an installation’s compliance with the SAIA and provide
injunctiverelief, if appropriate. To avoid unnecessary litigation
risk, environmental law specialists (ELS) can take action. Ini-
tially, they should ensure that a thorough and deliberative
administrative record supporting development of the INRMP
has been maintained and preserved.’® In addition, EL Ss should
review INRMPs to ensure that the installation has not made
overly burdensome commitments to implement specific
projects given the lack of certainty of out-year funding. By
including precise lists of projects and schedules, installations
may unwittingly narrow their discretion and increasetheir legal
riskswhere resource limitationsrequire deviation. TheINRMP
should include language explaining that such projects are not
hard commitments, but are included as targets to allow for
rational programming.t” The INRMP should include subject to
availability of funding (SAF) funding language developed by
the Office of the Director of Environmental Programs noting
that annual funding for implementation is not guaranteed, and
commit to revisit planning goals and objectives where imple-
mentation does not occur as anticipated (that is, adaptive man-
agement language). Finally, ELS's should review INRMP
implementation on an annual basis to ensure that natural
resource managers have identified project requirements and
made best efforts to request necessary funding. Scott Farley.

15. Id.

Migratory Bird Rule Does Not Fly with the Supreme Court

On 9 January 2001, the United States Supreme Court issued
its opinion in Solid Waste Agency of Northern Cook County V.
United Sates Army Corps of Engineers.’® At issue was the
scope of the Corps of Engineers' regulatory jurisdiction under
§ 404 of the Clean Water Act (CWA).2® Specifically, the Court
was asked to decide whether the provisions of §404 could be
“fairly extended” to “an abandoned sand and gravel pit” that,
over time, had evolved into a habitat for migratory birds, and,
if so, “whether Congress could exercise such authority consis-
tent with the Commerce Clause.”? The Court, in afiveto four
decision delivered by Chief Justice Rehnquist, in which Jus-
tices O’ Connor, Scalia, Kennedy and Thomasjoined, ruled that
the Corps exceeded its statutory authority under the CWA when
it issued and applied a rule defining its regulatory authority to
include jurisdiction over non-navigable, isolated, intrastate
waters that serve as a habitat for migratory birds (commonly
referred to as the Migratory Bird Rule).#

Section 404(a) of the CWA regulates the discharge of
dredged or fill material into “navigable waters’ by authorizing
the Army Corps of Engineersto issue or deny permits for such
discharges.?? Under the CWA, “navigable waters’ are defined
as “waters of the United States.”? Corps regulations, in turn,
define the term “waters of the United States” to include intrast-
ate waters “the use, degradation, or destruction of which could
affect interstate or foreign commerce.”?* In 1986, the Corps,
through issuance of its Migratory Bird Rule, “clarified” these
regulations, asserting that its jurisdictional authority under the
CWA extended to intrastate waters “ which are or would be used
as habitat by birds protected by Migratory Bird Treatiesor . . .
other migratory birds which cross state lines.” %

16. The administrative record should include all relevant information documenting the decisional path of the installation, coordination with the USFWS and state
fishand wildlife agency (including their “mutual agreement), and public involvement. It should also include other relevant legal compliance documentation (for exam-
ple, NEPA documents, Endangered Species Act, Section 7 consultation; NHPA, Section 106 consultation).

17. Thefollowing is suggested language:

Implementation of this Integrated Natural Resource Management Plan is subject to the availability of annual funding. The installation will
make best efforts to request funding through appropriate channels. Where projects identified in the plan are not implemented due to lack of
funding, or other compelling circumstances, the installation will review the plan’s goals and objectives to determine whether adjustments are

necessary.
18. 121'S. Ct. 675 (2001).

19. 33U.S.C. §§ 1251-1387 (2000).
20. 1d. at 677-78.

21. 1d. at 678.

22. 33U.S.C. §1344(a).

23. 1d. § 1362 (7).

24. 33 CFR. § 328.3(a)(3) (2000).
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The Cook County case involved an abandoned sand and
gravel pit with excavation trenches that had developed into a
series of permanent and seasonal ponds frequented, at various
times, by numerous migratory bird species. When the Solid
Waste Agency of Northern Cook County decided to purchase
thesitefor conversioninto asolid waste disposal facility, it con-
tacted the Corps of Engineersto determine if it needed CWA §
404 permits to fill in some of the ponds. After initially deter-
mining that it had no jurisdiction, the Corpslater concluded that
thesite, while not awetland, was a“water of the United States,”
because the ponds located at the site were used as habitat by
migratory birds.?

In reversing the Seventh Circuit’s decision upholding the
Corps' jurisdiction over intrastate waters based on the presence
of migratory birds,?” the Court did not address the issue of
whether the Migratory Bird Rule is unconstitutional under the
Commerce Clause.?® Rather, the Court decided the case on nar-
rower statutory grounds.?® Specifically, the Court rested its
opinion on three bases.

First, the Court held that the text of the CWA does not sup-
port extending the Corps' regulatory jurisdiction to ponds that
are not adjacent to open water.* In so ruling, the Court empha-
sized that § 404 of the CWA grantsthe Corpsregulatory author-
ity over “navigablewaters.” Citingitsearlier opinionin United
Sates v. Riverside Bayview Homes,* the Court noted that
although Congress may have evidenced an intent to allow
Corpsregulation of some watersthat could not be characterized
as navigable in the traditional sense, such as the adjacent wet-
lands at issue in Riverside Bayview Homes, the plain language
of the CWA did not support amore expansivereading.® Indis-
tinguishing Riverside Bayview Homes from Cook County, the
Court noted, first, that “[i]t was the significant nexus between

the wetlands and ‘ navigable waters' that informed [its] reading
of the CWA in Riverside Bayview Homes,” and, second, that in
Riverside Bayview Homes, the Court “did not ‘express any
opinion’ on the ‘ question of the authority of the Corpsto regu-
late . . . wetlands that are not adjacent to bodies of open
water.'"” 3

Second, the Court rejected the argument that Congress' fail-
ure to overturn regulations broadening the Corps’ § 404 juris-
diction demonstrated its acquiescence to such regulations or
any subsequently issued rules (like the Migratory Bird Rule)
intended to clarify or explain them.®* In 1977, the Corps of
Engineers promulgated a regulation that defined “waters of the
United States’ to include “isolated wetlands and lakes, inter-
mittent streams, prairie potholes, and other waters that are not
part of atributary system to interstate waters or to navigable
waters of the United States, the degradation or destruction of
which could affect interstate commerce.”* In Cook County, the
Corps of Engineers argued that Congress had “recognized and
accepted” this broader definition when it failed, as part of the
1977 amendments to the CWA, to enact a bill restricting the
meaning of theterm “navigable waters’ to“all waterswhich are
presently used, or are susceptible to use in their natural condi-
tion or by reasonable improvement as a means to transport
interstate or foreign commerce.”*® The majority rejected this
argument, pointing out that the Court is extremely careful when
it recognizes congressional acquiescence to administrative
interpretations of a statute, and “[failed] legidative proposals
are ‘a particularly dangerous ground on which to rest an inter-
pretation of a prior statute’” since legislation can be proposed
or rgjected “for any number of reasons.” %

Third, the Court stated that even if the CWA were not clear,
the Migratory Bird Rule was entitled to no deference under

25. Final Rulefor Regulatory Programs of the Corps of Engineers, 51 Fed. Reg. 41,206, 41,217 (Nov. 13, 1986). The U.S. Environmental Protection Agency adopted
asimilar rulein 1988. See Clean Water Act Section 404 Program Definitions and Permit Exemptions; Section 404 State Program Regulations, 53 Fed. Reg. 20,764

(June 6, 1988).

26. Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 121 S. Ct. 675, 677-79 (2001).

27. Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 191 F.3d 845 (7th Cir. 1999).

28. Cook County, 121 S. Ct. at 677.
29. 1d.

30. Id. at 680.

31. 474 U.S. 121 (1985).

32. Cook County, 121 S. Ct. at 680.
33. 1d.

34. |d. at 682.

35. 33 C.FR. § 323.2(3)(5) (2000).

36. Cook County, 121 S. Ct. at 681. The Corps also argued that when Congress extended the U.S. Environmenta Protection Agency’s (EPA) jurisdiction under §
404(g)(1) to waters “other than traditional navigable waters’ it broadened the concept for purposes of the CWA as awhole. 1d. The Court rejected this argument,
finding that Congress' use of the term “other waters’ in § 404 (g) was ambiguous, and, therefore, of no use in resolving theissue. 1d. at 682.
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Chevron v. National Resources Defense Counsel,* since the
rule raises significant constitutional questions, and Congress
did not clearly state that it intended the Corps’ jurisdiction
under the CWA to extend to intrastate waters that may be used
as habitat by migratory birds.* In discussing the issue of Chev-
ron deference, the court also noted that the Migratory Bird Rule
raised important federalism questions that, given the lack of
anything “approaching a clear statement from Congress”
should not be resolved in a manner that “would result in asig-
nificant impingement of the States’ traditional and primary
power over land and water use.” 4

Although Cook County involved dredge and fill permits
under § 404 of the CWA, a 19 January 2001 EPA-Corps of
Engineers memorandum explaining the meaning and effect of
Cook County confirms that the decision applies with equal
force in the § 402 National Pollutant Discharge Elimination
System (NPDES) arena.* Like the regulations implementing
CWA § 404, the § 402 regulations define “waters of the United
States” to include intrastate waters “the use, degradation, or
destruction of which could affect interstate or foreign com-
merce.” 2 Further, before Cook County, the EPA had accepted
the Corps' view that waters that support significant migratory
bird use generally possess the requisite interstate commerce
nexus to be considered under this definition.* Thus, to the
extent that regulators or other stakeholders rely solely on the
presence of migratory birds to establish federal CWA jurisdic-
tion over non-navigable, isolated intrastate waterways, installa
tions can now arguethat water bodiesin question are not “water
bodies of the United States’ and therefore no permits (either
NPDES or dredge and fill) are required for dischargesinto such
water bodies. If Cook County were interpreted as being limited
to cases arising under § 404 of the CWA, thiswould lead to the
rather odd result that permits are required for pollutant dis-
charges into a designated waterway under § 402 of the CWA,
but not dredge and fill dischargesinto the same waterway under
§404. Such an outcome would hardly comport with Congress
stated purpose for enacting the CWA—that is, “restoring and

37. 1d. at 68L.
38. 467 U.S. 837 (1984).

39. Cook County, 121 S. Ct. at 684.
40. 1d. at 683-84.

41. 33U.S.C. § 402 (2000).

42. 40 CFR. §122.2 (2000).

maintaining the chemical, physical, and biological integrity of
the Nation’'s waters.”

Despite EPA's and the Corps' concession on the issue of §
402 application, the 19 January memorandum makes clear that
both agencies view Cook County as a limited decision having
minimal impact on their “broad” jurisdictional authority under
the CWA. Citing numerous quotes from the Supreme Court’s
decision in Riverside Bayview Homes, the EPA and the Corps
conclude that Congress intended to define the waters covered
by the CWA broadly, despite explicit language in Cook County
to the contrary. The EPA-Corps memorandum quotesthe Court
in Riverside Bayview Homes as follows:

Section 404 originated as part of the Federal
Water Pollution Control Act Amendments of
1972, which constituted a comprehensive
legislative attempt ‘to restore and maintain
the chemical, physical, and biological integ-
rity of the Nation's waters.” This objective
incorporated a broad, systemic view of the
goal of maintaining and improving water
quality: as the House Report on the legisla-
tion put it, ‘the word integrity . . . refersto a
condition in which the natural structure and
function of ecosystems [are] maintained . . .
" Protection of aquatic ecosystems, Con-
gress recognized, demanded broad federal
authority to control pollution, for ‘[w]ater
movesin hydrologic cyclesand it is essential
that discharge of pollutants be controlled at
thesource. ... Inkeeping with these views,
Congress chose to define the waters covered
by the Act broadly.*

The regulation of activities that cause water
pollution cannot rely on . . . artificial lines. .
. but must focus on all waters that together
form the entire aquatic system. Water moves

43. See Clean Water Act Section 404 Program Definitions and Permit Exemptions; Section 404 State Program Regulations, 53 Fed. Reg. 20,764, 20,765 (June 6,

1988).

44. 33U.S.C. §1251.

45, Joint Interagency Memorandum, General Counsel, U.S. Environmenta Protection Agency and Chief Counsel, U.S. Army Corps of Engineers, subject: Supreme
Court Ruling Concerning CWA Jurisdiction over Isolated Waters (19 Jan. 2001) (citing United States v. Riverside Bayview Homes, 474 U.S. 121, 132-33 (1985)

(emphasis added)).

JUNE 2001 THE ARMY LAWYER « DA PAM 27-50-343 41



in hydrologic cycles, and the pollution of this
part of the aquatic system, regardless of
whether it isabove or below an ordinary high
water mark, or mean high tideline, will affect
the water quality of the other waters within
that aquatic system. For thisreason, theland-
ward limit of Federal jurisdiction under Sec-
tion 404 must include any adjacent wetlands
that form the border of or are in reasonable
proximity to other waters of the United
States, as these wetlands are part of this
aguatic system.

In view of the breath of federal regulatory
authority contemplated by the Act itself . . .
the Corps’ ecological judgment about the
relationship between waters and their adja-
cent wetlands provides an adequate basis for
alegal judgment that adjacent wetlands may
be defined as waters under the Act.#’

Lost on the Corps and EPA, however, is the Cook County
majority’s clear statement that the Riverside Bayview Homes
decision hinged on the “significant nexus’ between navigable
waters and the wetlands at issue, and an examination of Con-
gress's intent solely with regard to the regulation of wetlands
“inseparably bound up with the ‘waters’ of the United States.”
Further, it appears that EPA and the Corps have turned a blind
eye and deaf ear to the Court’s counsel in Cook County that
“navigable waters,” as used in the CWA, be read narrowly,
since nothing in the CWA's legidlative history “signifies that
Congress intended to exert anything more than its commerce
power over navigation.”* Consequently, Army installations
arelikely to continueto encounter situationswheretherewill be
disagreement with EPA or the Corps as to whether “waters of
the United States’ are affected by installation activities. Lieu-
tenant Colonel Little.

Coordination of Enforcement Actionswith ELD
Army Regulation (AR) 200-1, chapter 15, contains two

important paragraphs for reporting and coordinating environ-
mental enforcement actions with ELD.® Environmental law

specialists at many installations do an excellent job of follow-
ing the letter and the spirit of these provisions. However, some
EL Ss haveindicated uncertainty asto what sort of coordination
is expected. The following discussion is intended to assist
ELSs in their duty to properly coordinate the enforcement
actions that they are handling.

Paragraph 15-8 requires that environmental agreements
“will be forwarded through command channels to ELD for
review prior to signature.” As a practical matter, this means
that the ELS should coordinate with ELD’s Compliance
Branch, generally by phone (703-696-1593), fax (703-696-
2940), or e-mail (Elizabeth.Arnold@hqda.army.mil), to for-
ward a draft copy of the agreement prior to signature. For the
most part, EL Ssdo agood job of following thisparagraph. Nat-
urally, early coordination allows for amore detailed and mean-
ingful review as compared with rushed coordination in
contemplation of a short suspense.

Themajority of coordination problems occur at the reporting
stagefor enforcement actions. Notethat paragraph 15-7 isenti-
tled “ Reporting Potential Liability of Army Activities and Peo-
ple.” 3 The word “potential” is significant here, as it should
lead to erring on the side of contacting ELD whenever a regu-
lator has indicated an intention to take any sort of enforcement
action. Regarding instances of civil liability, the facts of a
given case do not always lend themselves to bright-line deter-
minations. Not all regulators specify afine, for example. Some
regulators specify a fine as the statutory maximum, without
stating aspecific dollar amount. Other regulatorsengageindis-
cussions during which the subject of a fine is mentioned but
never put in writing. In all of these scenarios, EL Ss should at
least contact EL D to determine whether more extensive coordi-
nation under paragraph 15-7 is required.

The following guidance appliesto identifying when federal,
state, or local environmental regulators trigger the paragraph
15-7 reporting requirement. At the point when the regulator
expresses a serious intent to assert himself in relation to an
alleged environmental violation, the EL S should report up the
chain per AR 200-1, paragraph 15-7(c). For those EL Ss who
are unclear as to the sort of information that needs to be
reported per paragraph 15-7, here are some suggestions:

46. 1d. (citing Riverside, 474 U.S. at 133-34 (in turn citing the Preamble to the Corps 1977 regulations) (emphasis added)).

47. 1d. (citing Riverside, 474 U.S. at 134 (emphasis added)).

48. Cook County, 121 S. Ct. at 680.

49. |d. at 680 n.3. The Court aso citesthe Corps' original interpretation of its authority under § 404 of the CWA, as articulated in its 1974 regulations, emphasizing
that the Corpsitself defined “navigable waters’ in terms of “the water body’s capability of use by the public for purposes of transportation or commerce. ...” Id. at

680.

50. U.S. Der'T oF ArRMY, ReG. 200-1, ENVIRONMENTAL QUALITY: ENVIRONMENTAL PROTECTION AND ENHANCEMENT, paras. 15-7, 15-8 (21 Feb. 1997) [hereinafter

AR 200-1].

51. Id. para. 15-7. Thisparagraph requiresreporting of “[a]ny actual or likely [enforcement actions] not involving Civil Worksthat involves afine, penalty, fee, tax,

media attention, or has potential or off-post impact.” 1d. (emphasis added).
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(1) nametheinstalationinvolved, aswell as
the state in which it islocated;

(2) name the statute(s) that the installation
allegedly violated;

(3) specify if theregulator is afederal, state
or local entity;

(4) provideacopy of the Notice of Violation
to ELD, if it wasin writing;

(5) if thereisno written Notice of Violation,
but the regulator has communicated a dollar
amount, share that information with ELD.
Again, this information can be shared with
ELD using the contact information given
above.

Providing thisinformation to ELD within forty-eight hours,
per the time frame stated in the regulation, will enable ELD to
start working with the EL S to identify and work legal issues at
an early stage. In some cases, ELD may know of a similar sit-
uation at another installation and can then assist the ELS with
sharing relevant information. In other words, early reporting
and coordination can avoid the proverbial re-invention of the
whesel.

After making a quick report within forty-eight hours, the
regulation requires written reporting within seven days and a
“report of significant developments thereafter.” Examples of
what constitutes a“ significant development” would be:

(1) discovery of evidence that either incul-
pates or exculpates the install ation;

(2) assignment of an administrative law
judge (ALJ) to the casg;

(3) asynopsis of any conference calls with
theregulator or ALJ,

(4) any offersor counter-offers for penalties
of any kind;

(5) any plans to assert affirmative defenses,
particularly the defense of sovereign immu-
nity.

Even EL Sswho are experienced in environmental law practice
can benefit from early and regular coordination of their cases.
As new court decisions affect policy at the headquarters level,
EL Ss can best ensure that their strategy is in line with current
policy by following paragraphs 15-7 and 15-8 in a proactive

fashion. Enforcement actions receive a high level of visibility
at the headquarters level, and regular reports on pending cases
are shared with the Chief of Staff and the Secretary of the Army.
Thus, early reporting of enforcement issuesallowsELD to give
timely and accurate responses to inquiries that filter to Army
leaders through technical channels. Major Arnold.

TheButterfly Effect: New Coastal Zone M anagement Act
Regulations and Army Operations

An oft-cited illustration from chaos theory involves the
potential effect of a butterfly flapping its wings in the Amazon
causing, through minute but cascading air disturbances, a tor-
nado in Kansas. A similar event for Army operators may have
occurred early in December when the National Oceanic and
Atmospheric Administration (NOAA) promulgated the final
regulations implementing two rounds of amendments to the
Coastal Zone Management Act (CZMA).%?

The CZMA was enacted in 1972 to protect and, where pos-
sible, enhance and restore various resources within the coastal
zone of the United States largely through encouraging and
assisting coastal states to adopt and implement their own man-
agement plans. For purposes of the CZMA, the “coastal zone”
is considered to be the coastal waters of the United States with
the adjacent shorelands “ strongly influenced by each other” and
includes islands, transitional and intertidal areas, salt marshes,
wetlands and beaches extending along both coasts and the
Great Lakes.® In regard to federal agencies like the Depart-
ment of the Army, the CZMA is essentially a planning statute
and, like other planning statutes such as the NEPA® and the
NHPA % the CZMA imposes document-and-consult require-
ments upon federal agencies prior to undertaking actions that
“directly affect” the resource in question.® Completion of this
requirement is usually documented by the agency’s receipt of a
concurrence with the agency’s consistency determination from
the state agency involved.>”

However, while the relatively benign NEPA and NHPA do
not impose substantive standards upon agency behavior, the
CZMA requires federal agencies to conduct their actionsin a
manner “consistent to the maximum extent practicable” with
the enforceable policies set forth in coastal zone management
programs adopted by states and approved by NOAA. The
NOAA regulations further articulate this standard to be one of

52. 16 U.S.C. 88 1451-1465 (2000). The NOAA regulations are published at Coastal Zone Management Act Federal Consistency Regulations, 65 Fed. Reg. 77,124

(Dec. 8, 2000) (to be codified at 15 C.F.R. part 930).
53. 16 U.S.C. § 1453(1).

54. 42 U.S.C. §§ 4321-4370 (2000).

55. 16 U.S.C. §§ 470-470x-6.

56. Id. § 1456(1).

57. 15 C.F.R. 88 930.36, 930.41 (2001).
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mandatory compliance with those policies unless federal law
prohibits such compliance, stating:

The[CZMA] was intended to cause substan-

tive changesin Federal agency decisionmak-
ing within the context of the discretionary
powers residing in such agencies. Accord-
ingly, whenever legally permissible, Federal
agencies shall consider the enforceable poli-
cies of management programs as require-
ments to be adhered to in addition to existing
Federal agency statutory mandates.

. . . Federal agencies shall not use a general
claim of a lack of funding or insufficient
appropriated funds or failure to include the
cost of being fully consistent in federal bud-
get and planning processes as a basis for
being consistent to the maximum extent
practicable with an enforceable policy of a
management program. The only circum-
stance where a Federal agency may rely on a
lack of funding as a limitation on being fully
consistent with an enforceable policy is the
Presidential exemption described in section
307(c)(1)(B) of the[CZMA] ... ."s®

Although harsh, this proscription’s impact was historically
mitigated for the Army as it applied only to actions that
“directly affected” the coastal zone. The precise geographic
reach of these provisions was a point of contention for years
after the CZMA’s initial enactment. In 1984, the Supreme
Court held that the Secretary of Interior’s sale of Outer Conti-
nental Shelf oil and gas leases was not an activity “directly
affecting” the coastal zone and thus the Secretary was not
required to obtain a consistency determination prior to approv-
ing such sales.*® The Court found that thislanguage, adopted as

58. 1d. §8 930.32(a)(2)-(a)(3).
59. Secretary of the Interior v. California, 464 U.S. 312 (1984).

60. Id. at 323-24.

a compromise during conference on the original 1972 Act, was
intended to apply the CZMA only to those federal activitiesthat
took place within the coastal zone itself.®®

In reaction to this decision, Congress replaced §1456(c)(1)’s
“directly affecting” language with “Federal agency activity
within or outside the coastal zone that affects any land or water
use or natural resource of the coastal zone. . .."% Asnotedin
the preamble to the final NOAA CZMA regulations, this
amendment appliesthefederal consistency requirement to “any
Federal activity, regardless of location, [when that activity]
affects any land or water use or natural resource of the coastal
zone.”%2 Moreover, the agency’sanaysismust also include rea-
sonably anticipated indirect and cumulative as well as direct
effects.®® “No federal agency activities are categorically
exempt from this requirement.”® Examples of activities with
effects on the coastal zone include a National Maritime Fisher-
ies Service rule limiting the catch of a species of fish, a Corps
of Engineers rule authorizing activity in navigable waters and
wetland, and the establishment of “exclusionary zones’ near
military ranges and installations.%®

The nature of the federal action does not determine the appli-
cability of the consistency requirement, but rather whether that
action has reasonably foreseeabl e effects on coastal areas. “For
exampl e, a planning document or regul ation prepared by a Fed-
eral agency would be subject to the federal consistency require-
ment if coastal effectsfrom those activities [included within the
document or regulation] are reasonably foreseeable.”®® The
new regulations and preamble do not further define “ reasonably
foreseeable,” leaving it to a case-by-case determination.’” The
regulations cross-reference the Council on Environmental
Quality’s NEPA regulations in defining “indirect (cumulative
and secondary) effects.”% Planners must thus consider poten-
tial symbiotic effectsarising from agency and private activities.

61. Omnibus Reconciliation Act of 1990, Pub. L. No. 101-508, § 6208, 104 Stat. 1388 (amending § 1456 of the CZMA).

62. Coastal Zone Management Act Federal Consistency Regulations, 65 Fed. Reg. 77,124 (Dec. 8, 2000) (to be codified at 15 C.F.R. pt. 930).

63. “[T]heterm ‘affecting’ is to be construed broadly, including direct effects which are caused by the activity and occur at the same time and place, and indirect
effects which may be caused by the activity and are later in time or farther removed in distance, but are still reasonably foreseeable.” H.R. Conr. Rep. No. 101-964,

at 968 (1990); see also 136 Cono. Rec. H12,695 (1990).

64. H.R. Conr. Rep. No. 101-964, at 970.

65. Coastal Zone Management Act Federal Consistency Regulations, 65 Fed. Reg. at 77,131.

66. Id. at 77,130.
67. Id.

68. Id.
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Given the breadth of these new requirements, Army plan-
ners are advised to take advantage of two programmatic aspects
of the consistency requirement. First, 15 C.F.R. § 930.33(a)(3)
allows federal agencies to identify activities having a de mini-
mis effect on the coastal zone. If the state concurs with such
identification, the agency need not again subject those activities
to state review.%® As the regulatory definition of de minimisis
couchedintermsof “insignificant direct or indirect (cumulative
and secondary) coastal effects,” planners may be ableto look to
NEPA environmental assessment (EA), and finding of no sig-
nificant impact (FONSI) standards for guidancein making such
a determination, and consistent with the CZMA procedural
requirements, use aNEPA EA “asavehiclefor . .. consistency
determination[s] or negative determination[s].”

69. 15 C.FR. § 930.33(a)(3)(i) (2001).
70. 1d. §930.37.
71. Id. § 930.36¢.

72. 1d.

Second, the NOAA regulations provide for federal agency
submission of general consistency determinations where the
agency “will be performing repeated activity other than adevel-
opment project ([for example], ongoing maintenance, waste
disposal) which cumulatively has an effect upon any coastal use
or resource. . .."™ Although the agency is required to period-
ically consult with the state agency regarding the manner in
which incremental activities are undertaken,” this approach
may have value as applied to frequently repeated training activ-
ities which may have more than a de minimis effect upon the
coastal zone.

Asaways, consultation with installation or regional ELSsis
strongly encouraged. Major Kohns, USAR.
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army (TJAGSA), isrestricted to students who have confirmed
reservations. Reservationsfor TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have aconfirmed reservation in ATRRS, you do not
have areservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting areservation, you should know the follow-
ing:

TJAGSA School Code—181

Course Name—133d Contract Attorneys Course 5F-F10
Course Number—2133d Contract Attorney’s Course 5F-F10
Class Number—133d Contract Attorney’s Course 5F-F10

To verify aconfirmed reservation, ask your training officeto
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General’'s School is an approved spon-
sor of CLE coursesin all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT,DE, FL, GA, ID, IN, IA, KS, LA, MN, MS, MO, MT,
NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, VT,
VA, WA, WV, WI, and WY.

2. TIAGSA CLE Course Schedule

2001
June 2001
4-7 June 4th Intelligence Law Workshop
(5F-F41).
4-8 June 166th Senior Officers Legal
Orientation Course (5F-F1).
4 June- 8th JA Warrant Officer Basic
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13 duly

4-15 June

5-29 June

6-8 June

11-15 June

18-22 June

July 2001

8-13 July

9-10 July

16-20 July

16 July-

31 August

30 July-
10 August

August 2001
6-10 August
13 August-
23 May 02

20-24 August

20-31 August

September 2001

10-14 September

Course (7A-550A0).

6th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

155th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

Judge Advocate Recruiting
Conference (JARC-181).

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).

12th Legal Administrators Course
(7A-550A1).

32d Methods of Instruction
Course (Phase ) (5F-F70).

76th Law of War Workshop
(5F-F42).

5th Court Reporter Course
(512-71DC5).

147th Contract Attorneys Course
(5F-F10).

19th Federal Litigation Course
(5F-F29).

50th Graduate Course (5-27-C22).
7th Military Justice Managers
Course (5F-F31).

36th Operational Law Seminar
(5F-F47).

2d Court Reporting Symposium
(512-71DCB).



10-14 September

10-21 September

17-21 September

18 September-

12 October

24-25 September

October 2001

1-5 October
1 October-

20 November
9-26 October-
12 October-

21 December
15-19 October
22-26 October
23-26 October
29 October-

2 November

November 2001
12-16 November

26-30 November

26-30 November

December 2001

3-7 December

2001 USAREUR Administrative
Law CLE (5F-F24E).

16th Criminal Law Advocacy
Course (5F-F34).

49th Legal Assistance Course
(5F-F23).

156th Officer Basic Course
(Phase |, Fort Lee) (5-27-C20).

32d Methods of Instruction
Course (Phase Il) (5F-F70).

2001 JAG Annua CLE Workshop
(5F-JAG).

6th Court Reporter Course
(512-71DC5).

2d JA Warrant Officer Advanced
Course (7A-550A2).

156th Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

167th Senior Officers Legal
Orientation Course (5F-F1).

55th Federal Labor Relations
Course (5F-F22)

FY 2002 USAREUR Legal
Assistance CLE (5F-F23E).

61st Fiscal Law Course (5F-F12).

25th Criminal Law New
Developments Course
(5F-F35).

168th Senior Officers Legal
Orientation Course (5F-F1).

2001 USAREUR Operational
Law CLE (5F-FA7E).

2001 USAREUR Criminal Law
Advocacy CLE (5F-F35E).
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3-7 December

10-14 December

January 2002

2-5 January

7-11 January

7-11 January

7 January-

26 February

8 January-
1 February

15-18 January
16-18 January
20 January-

1 February

28 January-
1 February

February 2002

1 February-
12 April

4-8 February
4-8 February
25 February-

1 March

25 February-
8 March

March 2002

4-8 March

2001 Government Contract Law
Symposium (5F-F11).

5th Tax Law for Attorneys Course
(5F-F28)

2002

2002 Hawaii Tax CLE
(5F-F28H).

2002 PACOM Tax CLE
(5F-F28P).

2002 USAREUR Contract &
Fiscal Law CLE (5F-F15E).

7th Court Reporter Course
(512-71DC5).

157th Officer Basic Course
(Phase |, Fort Lee) (5-27-C20).

2002 USAREUR Tax CLE
(5F-F28E).

8th RC General Officers Legal
Orientation Course (5F-F3).

2002 JAOAC (Phase 1)
(5F-F55).

169th Senior Officers Legal
Orientation Course (5F-F1).

157th Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

77th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).
62d Fiscal Law Course (5F-F12).

37th Operational Law Seminar
(5F-F47).

63d Fiscal Law Course (5F-F12).
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18-29 March

25-29 March

25-29 March

April 2002

1-5 April

15-19 April

15-19 April

22-25 April

29 April-

10 May

29 April-
17 May

May 2002

13-17 May

June 2002

3-7 June

3-14 June

3 June-

12 July
4-28 June
10-14 June

17-21 June

17-22 June
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17th Criminal Law Advocacy
Course (5F-F34).

4th Contract Litigation Course
(5F-F103).

170th Senior Officers Legal
Orientation Course (5F-F1).

26th Admin Law for Military
Installations Course (5F-F24).

4th Basics for Ethics Counselors
Workshop (5F-F202).

13th Law for Legal NCOs Course
(512-71D/20/30).

2002 Reserve Component Judge
Advocate Workshop (5F-F56).

148th Contract Attorneys Course
(5F-F10).

45th Military Judge Course
(5F-F33).

50th Legal Assistance Course
(5F-F23).

171t Senior Officers Legal
Orientation Course (5F-F1).

7th RC Warrant Officer Basic
Course (Phasel)
(7A-550A0-RC).

9th JA Warrant Officer Basic
Course (7A-550A0).

158th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

32d Staff Judge Advocate Course
(5F-F52).

13th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th Chief Legal NCO Course
512-71D-CLNCO).
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17-28 June

24-26 June
28 June-
6 September
July 2002

8-9 July

8-12 July

15 July-

9 August
15-19 July
15 July-

30 August

29 July-
9 August

August 2002
5-9 August
12 August-
May 2003
19-23 August

19-30 August

September 2002

4-6 September

9-13 September

9-20 September

11-13 September

7th RC Warrant Officer Basic
Course (Phase I1)
(7A-550A0-RC).

Career Services Directors
Conference.

158th Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

33d Methods of Instruction
Course (Phase ) (5F-F70).

13th Legal Administrators Course
(7A-550A1).

3d JA Warrant Officer Advanced
Course (7A-550A2).

78th Law of War Workshop
(5F-F42).

8th Court Reporter Course
(512-71DC5).

149th Contract Attorneys Course
(5F-F10).

20th Federal Litigation Course
(5F-F29).

51st Graduate Course (5-27-C22).
8th Military Justice Managers
Course (5F-F31).

38th Operational Law Seminar
(5F-F47).

2002 USAREUR Legal
Assistance CLE (5F-F23E).

2002 USAREUR Administrative
Law CLE (5F-F24E).

18th Criminal Law Advocacy
Course (5F-F34).

3d Court Reporting Symposium
(512-71DCS6).



16-20 September 51st Legal Assistance Course
(5F-F23).
23-24 September 33d Methods of Instruction

Course (Phase Il) (5F-F70).

3. Civilian-Sponsored CL E Courses

15-19 Oct Military Administrative Law
Conference and The Honorable
Walter T. Cox, I11, Military Legal
History Symposium
Spates Hall, Fort Myer, Virginia

4, Mandatory Continuing Legal Education Jurisdiction
and Reporting Dates

Jurisdiction Reporting Month
Alabama** 31 December annually
Arizona 15 September annually
Arkansas 30 June annually
Cdlifornia* 1 February annually
Colorado Anytime within three-year
period
Delaware 31 July biennially
Florida** Assigned month
triennially
Georgia 31 January annually
Idaho December 31,
Admission date triennially
Indiana 31 December annually
lowa 1 March annually
Kansas 30 days after program
Kentucky 30 June annually
Louisiana** 31 January annually
Maine** 31 July annually
Minnesota 30 August
Mississippi** 1 August annually

Missouri

Montana

Nevada

New Hampshire**
New Mexico

New Y ork*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**

Rhode Idand
South Carolina**
Tennessee*

Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin*
Wyoming

* Military Exempt
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31 July annually

1 March annually

1 March annually

1 August annually

prior to 30 April annually
Every two years within
thirty days after the
attorney’ s birthday

28 February annually

31 July annually

31 January biennialy

15 February annually
Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April

Group 2: 31 August
Group 3: 31 December
30 June annually

15 January annually

1 March annually
Minimum credits must be
completed by last day of
birth month each year

31 January

2 July annually

30 June annually

31 January triennially

30 June biennially
1 February biennially
30 January annually
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** Military Must Declare Exemption

For addresses and detailed information, see the March 2001
issue of The Army Lawyer.

5. Phasel (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of all RC-JAOAC Phase |
(Correspondence Phase) materials is NLT 2400, 1 November
2001, for those judge advocates who desire to attend Phase |1
(Resident Phase) at The Judge Advocate General’s School
(TJAGSA) in the year 2001 (hereafter “2001 JAOAC"). This
requirement includes submission of all JA 151, Fundamentals
of Military Writing, exercises.

Any judge advocate who isrequired to retake any subcourse
examinations or “re-do” any writing exercises must submit the

examination or writing exercise to the Non-Resident Instruc-
tion Branch, TIAGSA, for grading with a postmark or elec-
tronic transmission date-time-group NLT 2400, 30 November
2001. Examinations and writing exercises will be expedi-
tiously returned to studentsto allow them to meet this suspense.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenseswill not
be allowed to attend the 2001 JAOAC. To provide clarity, al
judge advocates who are authorized to attend the 2001 JAOAC
will receive written notification. Conversely, judge advocates
who fail to complete Phase | correspondence courses and writ-
ing exercises by the established suspenses will receive written
notification of their ineligibility to attend the 2001 JAOAC.

If you have any further questions, contact Lieutenant Colo-
nel Dan Culver, telephone (800) 552-3978, ext. 357, or e-mail
Daniel.Culver@hqgda.army.mil. Lieutenant Colonel Goetzke.
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Current Materials of Interest

1. TJAGSA Materials Available through the Defense
Technical Information Center (DTIC)

For a complete listing of TJAGSA Materials Available
through DTIC, see the March 2001 issue of The Army Lawyer.

2. Regulationsand Pamphlets

For detailed information, see the March 2001 issue of The
Army Lawyer.

3. The Legal Automation Army-Wide Systems XX|—
JAGCNet

a. TheLega Automation Army-Wide Systems XXI (LAAWS
XXI) operates a knowledge management and information ser-
vice called JAGCNet primarily dedicated to servicing the Army
legal community, but also provides for Department of Defense
(DOD) accessin some case. Whether you have Army access or
DOD-wide access, all userswill be ableto download the TIAG-
SA publications that are avail able through the JAGCNEet.

b. Accessto theJAGCNEet:

(1) Accessto JAGCNEet isrestricted to registered users, who
have been approved by the LAAWS X XI Officeand senior OT-
JAG staff.

(8 ActiveU.S. Army JAG Corps personnel;

(b) Reserve and National Guard U.S. Army JAG Corps
personnel;

(c) Civilian employees (U.S. Army) JAG Corps person-
nel;

(d) FLEP students;

(e) Affiliated (that is, U.S. Navy, U.S. Marine Corps,
U.S. Air Force, U.S. Coast Guard) DOD personnel assigned to
a branch of the JAG Corps; and, other personnel within the
DOD legal community.

(2) Requestsfor exceptionsto the access policy should be e-
mailed:

LAAWSXXI@jagc-smtp.army.mil
¢. How to logon to JAGCNEet:
(1) Using a web browser (Internet Explorer 4.0 or higher

recommended) go to the following site: http://jagcnet.ar-
my.mil.

(a) Follow thelink that reads “Enter JAGCNet.”

(b) If you already have a JAGCNet account, and know
your user name and passwor, select “Enter” from the next
menu, then enter your “User Name” anbd “ password” in the ap-
propriate fields.

(c) If you have a JAGCNet account, but do not know
your user name and/or Internet password, contact your legal
administrator or e-mail the LAAWS XXI HelpDesk at LAAW-
SXXI@jagc-smtp.army.mil.

(d) If you do not have a JAGCNet account, select “Reg-
ister” from the JASGCNet Intranet menu.

(e) Follow thelink “Request aNew Account” at the bot-
tom of the page, and fill out the registration form
completely. Allow seventy-two hours for your request to
process.! Once your request is processed, you will receive an
e-mail telling you that your request has been approved or de-
nied.

(f) Once granted access to JAGCNet, follow step (b),
above.

4. TJAGSA Publications Available Through the LAAWS
XX1 JAGCNet

For detailed information, see the March 2001 issue of The
Army Lawyer.

5. TJAGSA Legal Technology Management Office
(LTMO)

The Judge Advocate General’s School, United States Army,
continuesto improve capabilitiesfor faculty and staff. We have
installed new computers throughout the School. We are in the
process of migrating to Microsoft Windows 2000 Professional
and Microsoft Office 2000 Professional throughout the School.

The TIAGSA faculty and staff are available through the
MILNET and the Internet. Addresses for TJAGSA personnel
are available by e-mail at jagsch@hqda.army.mil or by calling
the LTMO at (804) 972-6314. Phone numbers and e-mail
addresses for TJAGSA personnel are available on the School’s
web page at http://www.jagcnet.army.mil/tjagsa. Click on
directory for the listings.

All students that wish to access their office e-mail, please
ensure that your office e-mail is web browser accessible prior
to departing your office. Please bring the address with you

JUNE 2001 THE ARMY LAWYER « DA PAM 27-50-343 51



when attending classes at TJAGSA. If your office does not
have web accessible e-mail, you may establish an account at the
Army Portal http://ako.us.army.mil and then forward your
office e-mail to this new account during your stay at the
School. The School classrooms and the Computer Learning
Center do not support modem usage.

Personnel desiring to call TJAGSA can dia via DSN 934-
7115 or provided the telephone call isfor officia businessonly,
use our toll free number, (800) 552-3978; the receptionist will
connect you with the appropriate department or directorate.
For additional information, please contact our Legal Technol-
ogy Management Office at (804) 972-6264. CW3 Tommy
Worthey.

6. TheArmy Law Library Service

Per Army Regulation 27-1, paragraph 12-11, the Army Law
Library Service (ALLS) Administrator, Ms. Nelda Lull, must
be notified prior to any redistribution of ALLS-purchased law
library materials. Posting such a notification in the ALLS
FORUM of JAGCNEet satisfies this regulatory requirement as
well as alerting other librarians that excess materials are avail-
able.

Ms. Lull can be contacted at The Judge Advocate General’s
Schooal, United States Army, ATTN: JAGS-CDD-ALLS, 600
Massie Road, Charlottesville, Virginia 22903-1781. Telephone
DSN: 934-7115, extension 394, commercia: (804) 972-6394,
facsimile: (804) 972-6386, or e-mail: lullnc@hqda.army.mil.
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your mailing label from any issue to the Superintendent of Doc-
umentswith the proper remittance and your subscription will be
reinstated.

Inquiries and Change of Address I nformation

Theindividual paid subscription service for The Army Law-
yer is handled solely by the Superintendent of Documents, not
the Editor of The Army Lawyer in Charlottesville, Virginia.
Active Duty, Reserve, and National Guard members receive
bulk quantities of The Army Lawyer through official channels
and must contact the Editor of The Army Lawyer concerning
this service (see inside front cover of the latest issue of The

Army Lawyer).

For inquires and change of address for individual paid sub-
scriptions, fax your mailing label and new address to the fol-
lowing address:

United States Government Printing Office
Superintendent of Documents

ATTN: Chief, Mail List Branch

Mail Stop: SSOM

Washington, D.C. 20402

Credit card orders are welcome!

Fax your orders (202) 512-2250
Phone your orders (202) 512-1800

(ARLAW) at $29 each ($36.25 foreign) per year.
(MILR) at $17 each ($21.25 foreign) per year.

For privacy protection, check the box below:

Do not make my name available to other mailers

Check method of payment:
Name or title (Please type or print)
[:] Check payable to:  Superintendent of Documents
“Company name Room, tloor, suite
_ D GPO DepositAccount | | | | | | | I_D
Street address
/ / D VISA D MasterCard D Discover
Ty State Zip code+d
HNEEREEEEREEEEEEEREN
Daytime phone including area code {expiration date)
Purchase order ber {opti
Authorizing signature 2297

Mail to: Superintendent of Documents, PO Box 371954, Pittsburgh PA 15250-7954

Important: Please include this completed order form with your remittance.

Thank you for your order!
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