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The Scarlet Letter and the Military Justice System

Major William T. Barto
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction this work is to provide the interested reader with an introduc-
tion to the military offense of adultery, from which additional
Adultery as a criminal offense in the military justice system research may be launched or critical opinions forfned.
is a controversial topic of late, attracting attention from the gen-

eral public, the Congress, and the médiamajor problem for What Is Adultery?
all concerned is that the reportage has not always accurately
described the military offense of adultery or its place in the mil-  The word adultery is derived from the Latin vadulterare

itary justice system.The purpose of this article is to inform the which means to alter, pollute, or defileAt common law, the
military justice practitioner concerning the offense of adultery term came to be applied to “illicit intercourse . . . calculated to
as it is recognized by military law. The article will first con- adulterate the blood® As such, “[t]he essence of adultery . . .
sider the concept of adultery independent of the substantivewas . . . intercourse with a married woman, which tended to
criminal law? It will then examine the military offense of adul- adulterate the issue of an innocent husband, to turn inheritance
tery, beginning with those characteristics of the offense that areaway from his own blood to that of a stranger, and to expose
common to proscriptions of this typelhe article will then dis-  him to support and provide for another man’s isséeQver

cuss those aspects of the military offense of adultery most likelytime, adultery came to describe a broader range of sexual con-
to challenge practitioners and surprise commentators: theduct, typically including all instances of “voluntary sexual
requirement for proof of prejudicial or discrediting effects intercourse of a married person with a person other than the
stemming from the adulterous condédhe limitation of the offender’s husband or wifé? Regardless of the precise con-
offense to acts of wrongful intercoursand the relationship of  tours of the concept, the gist of adultery remains unchanged,; it
adultery to other sexual offenses recognized in the military jus-describes a breach of the marital relationship by means of sex-
tice systend. This article is not intended to be a comprehensive ual intercoursé?

treatise concerning the criminal aspects of adultery, nor is it a

critical treatment of the topic. The primary goal in publishing The Crime of Adultery

1. See, e.gDana Priest and Bradley Grahaast Adultery Won't Disqualify Candidate To Lead Joint ChifssH. PosT, June 5, 1997, at Al; Gregory L. Vistica
and Evan Thoma§ex And Lies: The Strange Case Of Lieutenant Flinn Is Over, But In The Military The War Over Women Seesv@ak, June 2, 1997, at 26.

2. See, e.g.Tamara Jonedghe Pilot's Cloudy Future: She Was the First Woman to Fly a B-52. Then She Fell in Love and the SkyWkail FosT, Apr. 29,
1997, at D1 (asserting that adultery is a “felony” under military law).

3. See infranotes 9-13 and accompanying text.

4. See infranotes 14-29 and accompanying text.
5. See infranotes 30-49 and accompanying text.
6. See infranotes 50-61 and accompanying text.
7. See infranotes 62- 67 and accompanying text.

8. This is not to say that | have refrained from all critical commentary relating to the military offense of adultergatnient by the courts. | merely wish to
emphasize the abecedarian nature of the work and that its target audience is the counsel in the field who needs a ppier on the

9. SeeWessTER's DicTioNARY oF WoRD ORIGINS 4 (1991).
10. RoLuin M. Perkins & RoNaLD N. Boyce, CRIMINAL Law 454 (3d ed. 1982).

11. 2 GiaRrLEs E. Torcia, WHARTON's CRIMINAL Law § 214, at 354 n.4 (quoting Evans v. Murff, 135 F. Supp. 907 (D. Md. 19%8R)NB & Bovck, supranote 10, at
454,

12. Back’s Law Dictionary 47 (5th ed. 1979)keeRanpom House CoLLEGE DicTionARY 19 (rev. ed. 1982). In contrast to this “gender-neutral” formulation, Profes-
sors Perkins and Boyce observed that “in the common law view illicit intercourse was adultery by both if the woman wasvimetiresdhe man was married or
single) and was fornication by both if the woman was singlerkiRs & Bovcg, supranote 10, at 454;dRrcia, supranote 11, § 217, at 36 But cf. United States v.
Hickson, 22 M.J. 146, 150 (C.M.A. 1986) (describing treatment of adultery and fornication in military law).
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or was of a nature to bring discredit upon the

Adultery has been the subject of various prohibitions since armed forceg?
Biblical times* Canon law prohibited adultery, but the com-
mon law generally did not recognize adultery as a crime “unless  As such, the military offense of adultery is very similar to
the conduct was open and notorious, in which case it was punthe contemporary civilian definition of adultery described
ishable as a public nuisanc®.”Many jurisdictions in the  above? while at the same time possessing unique requirements
United States nevertheless enacted statutory prohibitionsf proof that narrow its scope and applicabdity.
against adulteryt some of which remain in effect tod&y.
There is not, however, an express prohibition of adultery in the Adultery: The General Part
United States Codé.

The military offense of adultery generally prohibits sexual

Military law nevertheless recognizes the offense of adul- intercourse between two persons “if either is married to a third

teryl® The elements of the offense are described in the follow-person.?® Culpability does not depend upon the accused’s mar-

ing manner by th&anual for Courts-Martial ital status; it is sufficient if either partner to the intercourse “is
married to a third persor?” It is likewise a gender-neutral pro-

(1) That the accused wrongfully had sexual hibition; the accused may therefore be either male or fethale.
intercourse with a certain person; Moreover, the offense requires only a single act of sexual inter-
(2) That, at the time, the accused or the other course?® and “[a]ny penetration, however slight, is sufficient to
person was married to someone else; and complete the offensé” As a result, it is also unnecessary to
(3) That, under the circumstances, the con- establish, as required by some civil penal statutes, that the adul-
duct of the accused was to the prejudice of terous intercourse was either “habitual” or in conjunction with
good order and discipline in the armed forces unlawful cohabitation by the partie#8. This expansive defini-

13. Cf.Torcia, supranote 11, § 214, at 354 (“The gist of the offense in the ecclesiastical courts was the breach of the marriage vow.”).
14. SeeExodus20:14;Deuteronomyb:18.
15. Torcia, supranote 11, § 214, at 353-5deePerkiNs & Boyck, supranote 10, at 454.

16. Rerkins & Bovyce, supranote 10, at 455 & n.18 (observing that “adultery was made an offense in a little over half the states”). These praubitiozsiety
of forms; for a survey of the common types of adultery offenses,semIsupranote 11, § 215, at 355-58.

17. E.g., IpaHo CopE § 18-6601 (1996); Kn. StaT. Ann. § 21-3507 (1995); N.Y.HRAL Law § 255.17 (McKinney 1989);A/ Cobe AnN. § 18.2-365 (Michie 1996);
cf. Miss. Cope ANN. § 97-29-1 (1996) (prohibiting unlawful adulterous cohabitation); N£5. Grat. § 14-184 (1996) (prohibiting habitual sexual intercourse in the
manner of husband and wife by a man and woman not married to each other).

18. The United States Congress had, at one time, enacted a statutory prohibition against adultery that was codifi@dointA@l&dited States Code, but that
provision was later repealed. United States v. Hickson, 22 M.J. 146, 147-48 (C.M.A. 1986). The federal offense of adildttag mtercourse between a married
woman and an unmarried man, as well as that between a married man and an unmarrieddvainbiz n.3 (quoting 18 U.S.C. § 516 (repealed 1948)).

19. United States v. Butler, 5 C.M.R. 213, 215 (A.B.R. 1952yML ForR CourTSMARTIAL, UNITED STATES, pt. IV, 1 62 (1995) [hereinafter MCM]. Butler, the
Army Board of Review observed that “adultery is not specifically denounced as an offense by the Uniform Code of Militayyhlutstincluded that “the offense
is certainly embraced within the purview of Article 134 of the Code as ‘conduct of a nature to bring discredit upon thereemei fot a crime and offense not
capital.” 5 C.M.R. at 215.

20. MCM,supranote 19, pt. IV, 1 62b. “In the case of officers, adultery can be charged alternatively as conduct unbecoming an effisgiclenti33, Uniform
Code of Military Justice, 10 U.S.C. § 933.” United States v. King, 34 M.J. 95, 96 n.1 (C.M.A. 1992). In such circumb&agoesrhment must establish beyond
a reasonable doubt that the adultery constituted conduct unbecoming an officer and gentleman rather than conduct pdégeckdiirmy to the armed forceSee
MCM, supranote 19, pt. IV, 1 59b(2).

21. See supraotes 9-13 and accompanying text.

22. See infranotes 30-61 and accompanying text.

23. United States v. Hickson, 22 M.J. 146, 150 (C.M.A. 1986).

24. 1d.

25. SeeMCM, supranote 19, pt. IV, T 64b.

26. SeeU.S. DeP'1 oF ArRMY, Pam. 27-9, LEGAL SERVICES MILITARY JuDGES BENCHBOOK, para. 3-62-1d, at 573 (30 Sept. 1996) [hereinaftar&ook].

27. See id cf. MCM, supranote 19, pt. IV, 1 45¢c(1)(a) (defining intercourse in the context of rape and carnal knowledge). Professor Torcia fedtbabtiithe
intercourse need not result in an emissiondkcla, supranote 11, § 214, at 354.
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tion of the military offense of adultery appears to provide com-  The requirement that the adultery be prejudicial, discredit-
prehensive protection to the marital relationship and “the ing, or unbecoming is not insignificatft.The prejudice to good
morals of society, rather than the person of one of the partici-order and discipline associated with a particular act of adultery

pants.?® must be “reasonably direct and palpabfefemote or indirect
prejudice stemming from the illicit intercourse will not be suf-
Prejudicial, Discrediting, or Unbecoming Conduct ficient to establish this elemefit Direct and palpable prejudice

may include, but is not limited to, actual or potential marital

There are, however, a number of characteristics of the mili-discord and strife, discord and strife with a sexual partner who
tary offense of adultery that may limit its scope and applicabil- is not made aware that one is married to another, compromise
ity. As a threshold matter, it is important to remember that of the respect due to military authority, or causing “other sol-
Congress has not expressly proscribed adultery under the Unidiers to be less likely to conform their conduct to the rigors of
form Code of Military Justice (UCMJ¥® The military offense  military discipline.®
of adultery typically arises under Article 134, UCR3yhich
provides that courts-martial shall take cognizance of “all disor-  Discredit requires a different analysis. The statutory text
ders and neglects to the prejudice of good order and disciplinerequires only that the conduct “be of a nature to bring discredit
in the armed forces, all conduct of a nature to bring discreditupon the armed forces” to be punishable under Article*d434.
upon the armed forces, and crimes and offenses not caPital.” TheManual for Courts-Martialexplains that “[t]his clause . . .
The Court of Military Appeals (COMA) has also noted that makes punishable conduct which has a tendency to bring the
“[iln the case of officers, adultery can be charged alternatively service into disrepute or which tends to lower it in public
as conduct unbecoming an officer under Article 133.fh esteem.” This focus upon the “nature” or “tendency” of the
either case, the prosecution must not only establish the generallicit intercourse to discredit the armed forces stands in appar-
part of adultery beyond a reasonable doubt, but also the uniquent contrast to the requirement for “direct and palpable” preju-
requirements of proof associated with the General Artigles. dice under clause one, Article 134. However, the practical
Alternatively stated, adultery is not a military offense in the effect of this distinction may be reduced by commonly-cited
absence of prejudice to good order and discipline, a tendency t@recedent asserting that “Congress has not intended by Article
bring discredit upon the armed forces, in the case of an 134 ... to regulate wholly private moral conduct of an individ-
officer charged under Article 133, unbecoming conduct. ual,”? and as such “[c]ivilians must be aware of the behavior

and the military status of the offendét.”Among the factors

28. For example, South Carolina defines adultery as “the living together and carnal intercourse with each other ormabittatcaurse with each other without
living together of a man and woman when either is lawfully married to some other person,b&@nE. § 16-15-70 (Law Co-Op. 1996), and provides that “[a]ny
man or woman who shall be guilty of the crime of adultery or fornication shall be liable to indictment and, on convictioa s&verally punished by a fine of not
less than one hundred dollars nor more than five hundred dollars or imprisonment for not less than six months nor moreghanimnkoth fine and imprisonment,
at the discretion of the courtid. § 16-15-60.

29. United States v. Ambalada, 1 M.J. 1132, 1137 (N.C.M.R. 1977).

30. See generallg0 U.S.C. 88 801-946 (198&eeUnited States v. Butler, 5 C.M.R. 213, 215 (A.B.R. 1952).

31. Butler, 5 C.M.R. at 215; MCMsupranote 19, pt. IV, § 62.

32. UCMJ art. 134 (1995).

33. United States v. King, 34 M.J. 95, 96 n.1 (C.M.A. 1992).

34. MCM,supranote 19, pt. IV, 11 59-68eeUnited States v. Poole, 39 M.J. 819, 821 (A.C.M.R. 1994).

35. SeeBencHBook, supranote 26, para. 3-62-1dBut cf. UCMJ art. 80 (1995) (providing that anyone attempting to commit an offense under the UCMJ “shall be
punished as a court-martial may direct”); United States v. St. Fort, 26 M.J. 764, 766 (A.C.M.R. 1988) (affirming convitiemfded adultery); MCMupranote

19, pt. IV, 1 62d (describing attempts as lesser-included offense to adultery).

36. SeePoole 39 M.J. at 821 (indicating that adultery is not inherently prejudicial to good order and discipline and requires “anrassfethentércumstances
surrounding the commission of the offense in making the determination”).

37. MCM,supranote 19, pt. IV, 1 60c(2)(a).

38. Id.

39. United States v. Green, 39 M.J. 606, 609-10 (A.C.M.R. 1994).
40. UCMJ art. 134 (1995).

41. MCM,supranote 19, pt. IV, T 60c(3).
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identified by the military appellate courts as relevant to the with prejudicial or discrediting conduct in violation of Article
determination are the identity and military status of the partici- 134.
pants, the location and circumstances of the intercourse, and
local law or community standards concerning the relevant con- Wrongful Sexual Intercourse
duct

The military offense of adultery also requires proof beyond

The prosecution faces a similar challenge if the accused is ara reasonable doubt that the accused engagesbimgfulsexual

officer charged with unbecoming conduct in violation of Arti- intercourse with another perséi.In United States v. King
cle 133. In addition to establishing the general part of adul-the COMA explained that this requirement of wrongful inter-
tery,* the evidence must also establish that the illicit course has two components: “[tlhe wrongfulness of the act
intercourse “constituted conduct unbecoming an offi¢eTo obviously relates to mens rea (not elsewhere specified amongst
be “unbecoming,” the circumstances of the intercourse mustthe elements) and lack of a defense, such as excuse or justifica-
not only dishonor or disgrace the officer personally, but also tion.”® An evident, but often overlooked, ramification of this
“seriously compromise the person’s standing as an offféer.” statement is that the military offense of adultdpeshave a
The ultimate effect of a failure-of-proof on this unique element mental component; it is not a purely strict-liability crime. Also
is minimized, however, by two characteristics of the law con- implied by the court’s assertion is that an excuse or justification
cerning the General Articles. First, the Court of Appeals for the may negate the wrongfulness of an act of intercourse.
Armed Forces recently observed that “[a]s a matter of law, it is
well-established that, when the underlying conduct is the same, The military justice practitioner is most likely to encounter
a service discredit or disorder under Article 134 is a lesser-issues of this sort when a person accused of adultery claims
included offense of conduct unbecoming an officer under Arti- ignorance or mistake relating to marital statusither their
cle 133.”8 Moreover, the maximum punishment is the same for own or that of their partner in intercourSelt is a defense to
the greater and lesser-included offenSe#\s a result, there  adultery “that the accused held, as a result of ignorance or mis-
may be little practical difference between charging an officer take, an incorrect belief of the true circumstances such that, if
with adultery as unbecoming conduct under Article 133, or the circumstances were as the accused believed them, the

42. United States v. Snyder, 4 C.M.R. 15, 19 (C.M.A. 1952).
43. United States v. Perez, 33 M.J. 1050, 1054 (A.C.M.R. 1991) (citing United States v. Kirksey, 20 C.M.R. 272 (C.M.A. 1955)).

44. See id. In Perez the Army court also observed that “[w]hile the appellant was still technically married to his wife, the separation agreeltemypear to
permit sexual intercourse with another woman without violating the sanctity of the marriage comdract.”

45. This requirement is set forth in thianualas follows:
Whenever the offense charged is the same as a specific offense set forth in this Manual, the elements of proof arettimseazeefagh in
the paragraph which treats that specific offense, with the additional requirement that the act of omission constitutesibendothg an
officer and gentleman.

MCM, supranote 19, pt. IV, 1 59¢(2).

46. 1d. 1 59b(2). The complete statement of the element containedMathealuses the language “officand a gentleman. The term “gentleman” is a redundant
anachronism in that it includes “both male and female commissioned officers, cadets, and midsHighn§es9¢(1).

47. 1d. 1 59¢(2).

48. United States v. Harwood, 46 M.J. 26, 28 (1997) (citing United States v. Rodriquez, 18 M.J. 363 (C.M.A. 1984)).

49. CompareMCM, supranote 19, pt. IV, § 59with id.  62e. Adultery is punishable by a “dishonorable discharge, forfeiture of all pay and allowances, and con-
finement for one year.ld. 1 62e. In spite of assertions to the contrseg, e.g.JonEs supranote 2, at D3 (asserting adultery is a “felony” offense under military
law), the federal law of criminal procedure classifies such an offense as a class A misde®eel®t).S.C. § 3559(a)(6) (1996).

50. MCM,supranote 19, pt. IV, T 62b(1).

51. 34 M.J. 95 (C.M.A. 1992).

52. Id. at 97.

53. Cf.MCM, supranote 19, R.C.M. 916(j) (describing defense of ignorance or mistake of fact in military law). This is not to say thatagnarastake of fact

or law is theonly defense that may be relevant to allegations of adultery; for example, one could engage in what would otherwise be additetpbsitcavoid

criminal liability if participation in the offense was caused by coercion or duBessid.R.C.M. 916(h).

54. 1d. pt. IV, T 62b(2).
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accused would not be guilty of the offense.'Because the In summary, the treatment of adultery and

offense of adultery does not require a specific intent or actual fornication in military law seems to be this:
knowledge of any particular fact, the incorrect belief must (a) two persons are guilty of adultery when-
therefore be both honest and reasongble. ever they engage in illicit sexual intercourse
if either of them is married to a third person;
Exculpatory ignorance or mistake may take a variety of (b) if unmarried, they are guilty of fornica-
forms. For example, the incorrect belief may relate to factual tion whenever they engage in illicit sexual
matters, such as the performance of a marriage ceremony or the intercourse under circumstances in which the
identity of a sexual partnét. Alternatively, the ignorance or conduct is not strictly private; and (c) private
mistake may concern the legal effect of a ceremony, proceed- sexual intercourse between unmarried per-
ing, or document& Its precise form is of minimal impor- sons is not punishabfé.

tance®® to be exculpatory, the incorrect belief need only “have
existed in the mind of the accused[,] . . . been reasonable under The relationship between adultery and other military sexual
all the circumstances,” and be such that the accused would notffenses requiring intercourse cannot be stated as certainly or
be guilty of adultery “if the circumstances were as the accusedsuccinctly. Adultery appears to be a separate offense from car-
believed them® Such a belief may operate to excuse an oth- nal knowledge because the former requires proof that one party
erwise wrongful act of adultefy. to the intercourse is married to anotfferhile carnal knowl-
edge requires proof that one party is under 16 years dfage.
Likewise, recent precedent holds that adultery is a separate
Adultery And Other Sexual Offenses offense from rape; the marital relationship of the parties to the
intercourse is now irrelevant to a charge of rape, and rape
The relationship between adultery and other military sexual requires force and lack of conséhtin most circumstances, an
offenses is best introduced by this passage from the COMAaccused may be separately charged, convicted, and punished
opinion inUnited States v. Hicksdh for the offenses of adultery and either carnal knowledge or rape,
even if they arise from the same criminal act or transaétion.

55. MCM,supranote 19, R.C.M. 916(jseeUnited States v. Fogarty, 35 M.J. 885, 892 (A.C.M.R. 1992).

56. BencHBook, supranote 26, para. 3-62-1d note 4, at 5§deMCM, supranote 19, R.C.M. 916(j)But cf.Fogarty 35 M.J. at 892 (making no mention of reason-
ableness requirement).

57. SeeMCM, supranote 19, R.C.M. 916(j); 148L H. RosinsoN, CRIMINAL Law DerensesS 62(e) (1984).

58. SeeMCM, supranote 19, R.C.M. 916(l)(1) discussiono#Nson, supranote 57, § 62(e)f. BEncHBook, supranote 26, para. 3-62-1d note 4 (characterizing
mistaken belief that “divorce was final based on legal documents he/she received” as mistetke of

59. Professor Robinson has observed that “the distinction between mistakes of fact and mistakes of law . . . has prowvieles@nyetin practice,” and concludes
that “the difference between these mistakes is not significant in determining culpability, and the mistakes should lketrtéztyl"i Roeinson, supranote 57, §
62(e). Professors LaFave and Scott call the basic rule “extremely simple” and explain that “ignorance or mistake of fisch atefiiense when it negatives the
existence of a mental state essential to the crime chargedAYNE\WR. LAFAvE & AusTiN W. ScoTT, R., SuBsTANTIVE CRIMINAL Law 8 5.1(a), at 575 (1986). While
the Rules for Courts-Martial provide that “[ijgnorance or mistake of law . . . ordinarily is not a defense,” R.C.M. 91t&lj(il)tary appellate courts have “expressly
adopt[ed] the view that the defense of mistake of law . . . is available to one accused of crime in the military establighiteeinGtates v. Sicley, 20 C.M.R. 118,
127 (C.M.A. 1955). The discussion accompanying R.C.M. 916(1)(1) grudgingly recognizes the precedentSicitadvinen it states that “[ijgnorance or mistake
of law may be a defense in some limited circumstances.” The discussion then identifies two mistakes of law that maytbeyéraufpasecution involving adul-
tery. The accused may be mistaken as to a separate non-penal law and lack the criminal intent or state of mind nedsisfrgtiltesr the incorrect belief may
be caused by “reliance upon the decision or pronouncement of an authorized public official or agency.Supf@hbte 19, R.C.M. 916(1)(1) discussion. For an
expanded treatment of potentially exculpatory mistakes of law, dleevt & ScoTT, suprg 8§ 5.1.

60. MCM,supranote 19, R.C.M. 916(jseeBencHsook, supranote 26, paras. 3-62-1d note 4 & 5-11BRt cf.BEncHBook, supranote 26, para. 5-11-2 (providing
that the ignorance or mistake “cannot be based on a negligent failure to discover the true facts”).

61. SeeUnited States v. Fogarty, 35 M.J. 885, 892 (A.C.M.R. 1992).
62. 22 M.J. 146 (C.M.A. 1986).

63. Id. at 150.

64. MCM,supranote 19, pt. IV, 1 62b(2).

65. Id. T 45b(2).

66. United States v. Mason, 42 M.J. 584, 586 (Army Ct. Crim. App.) (questioning rationale of holding to the coHiikgoin 22 M.J. 146)rev. denied43 M.J.
166 (1995).
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Some have questioned the need for such an offense, observ-
Conclusion ing that it has no counterpart in civilian jurisprudefic&Such
observations overlook the fact that it is the unique mission of
The military justice system recognizes the offense of adul- the military to fight or prepare to fight watsthe demanding
tery58 The general part of the offense prohibits sexual inter- nature of that task necessitates that “[i]n military life there is a
course between two persons “if either is married to a third higher code termed honor, which holds its society to stricter
person.®® The reach of the criminal sanction is limited, how- accountability; and it is not desirable that the standard of the
ever, to instances of wrongful intercoutsthat cause either ~ Army shall come down to the requirements of a criminal
prejudicial or discrediting effects to the armed for€ed he code.”™ The military offense of adultery is simply a recogni-
military offense of adultery is therefore nothing more than a tion of this moral dimension to military service, and is evidence
particularized form of that general proscription of “disorders that the military justice system is flexible enough to recognize
and neglects to the prejudice of good order and discipline in thethe judgment of the military community “concerning that
armed forces” and “conduct of a nature to bring discredit uponwhich is honorable, decent, and rigft.”
the armed forces™

67. Itis unclear whether trial counsel could plead sufficient facts in a specification alleging rape or carnal knowlddgenttonvert” adultery into a lesser-
included offense.Cf. United States v. Weymouth, 43 M.J. 329, 337 n.5 (1995) (observing that “[w]e need not decide here if the Governmenteaeuldssea
offense merely by alleging extra, non-essential elements”); United States v. Ureta, 41 M.J. 571, 580 (A.F. Ct. Crim. Afhwldiég4)arnal knowledge is not a
lesser-included offense of rape, at least where . . . the rape specification does not allege the victim's age as beintersdsr difiting the accused on notice to
defend against it as well as the principal offense of rape”); United States v. Baker, 28 M.J. 900, 900-01 (A.C.M.R .atBgp3¢treal knowledge as lesser-included
offense of rape); MCMsupranote 19, pt. IV, 1 45d (identifying carnal knowledge as lesser-included offense toBape).MCM, supranote 19, R.C.M. 307 (c)(4)
discussion (observing “[w]hat is substantially one transaction should not be made the basis for an unreasonable mufipheajes against one person”).

68. See supraotes19-20and accompanying text.

69. See supraotes 23-29 and accompanying text.

70. See supraotes 50 - 61 and accompanying text.

71. See supraotes30 - 49 and accompanying text.

72. SeeUCMJ art. 134 (1995). The basic form of the offense is such that it does not necessarily lead to “witch hunts” or coticéntteusness in the ranks.
But cf. PriesTAND GrRAHAM, SUpranote 1, at A12 (quoting unidentified retired general officer concerning current interest in adulterous misconduct).

73. See, e.gMeg GreenfieldUnsexing the MilitaryNewsweek June 16, 1997, at 80.
74. Parker v. Levy, 417 U.S. 733, 743 (1974).
75. 1d. at 764-65 (Blackmun, J., concurring) (quoting Fletcher v. United States, 26 Ct. Cl. 541, 563 (1891)).

76. Id. at 765 (Blackmun, J., concurring).
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Spycraft and Government Contracts:
a Defense offotten v. United States

Major Kelly D. Wheaton
Litigation Attorney
General Litigation Branch
Litigation Division
U.S. Army Legal Services Agency

Introduction claimed to have been cheatéd Mow does a case decided in
1875 merit the attention dimetoday?

William A. Lloyd stood before his president, who was a tall,
lanky man with piercing eyes, a craggy brow, and a strong, This article discusseBottenand its progeny, including the
prominent chin. After his death, the president’s country would recent case ofu Doc Guong v. United Statédt also analyzes
come to see him as one of the greatest leaders in its history. Thene continuing impact ofottenin the murky world of covert
two men were discussing the beginning of a civil war that had operations, using the recent case of the “Vietnhamese Lost Com-
riven their country, brother fighting brother, son fighting father, mandos” as a point of focus.
and which would, over the next four years, bathe the country in
blood and fire. The President, Abraham Lincoln, was request- The Interesting Case of Mr. Totten
ing that Lloyd travel south and gather information on the seced-
ing confederacy. He was “to proceed south and ascertain the Mr. Enoch Totten brought action in the United States Court
number of troops stationed at different points in the insurrec- of Claimsg to recover monies due as the result of the services of
tionary States, procure plans of forts and fortifications, and gainhis intestate, Mr. Lloyd. The Court of Claims found that Mr.
such other information as might be beneficial to the Govern-Lloyd “proceeded, under the contract [with the President],
ment of the United States . . ! 'Finally, President Lincoln  within the rebel lines, and remained there during the entire
made an offer of payment, which Lloyd accepted. Lloyd was period of the war, collecting, and from time to time transmit-
not to see the President again. ting, information to the President; and that, upon the close of

the war, he was only reimbursed his expen&egtie Court of

The President and Lloyd’s discussion eventually resulted in Claims dismissed Mr. Totten’s complaint, finding that the Pres-
the United States Supreme Court cas€&atfen, Administrator  ident lacked authority to enter into such a contfact.
v. United Stated Tottenheld that United States courts lack
jurisdiction to hear complaints against the United States The Supreme Court held that the President had authority to
brought by parties who allege to have entered into contracts foemploy Mr. Lloyd to spy on the enemies of the United States.
secret services with the United States. In June, 1896e The Court also stated that under a contract to compensate such
magazine discussed this venerable case in reporting on the sian agent it was lawful for the President to direct payment to Mr.
uation of former Viethamese commandos. The article statedLloyd of the amount stipulatéd.The Court then stated, how-
that the Central Intelligence Agency (CIA), in responding to the ever:
allegations of commandos, “cited an 1875 Supreme Court case
that it has used successfully to fend off past suits by agents who Our objection is not to the contract, but to the

action upon it in the Court of Claims. The

1. Totten, Administrator v. United States, 92 U.S. 105 (1875).

2. 1d.

3. Douglas WallerVictims of Vietnam Liedive, June 24, 1996, at 44.

4. 860 F.2d 1063 (Fed. Cir. 1988grt. denied490 U.S. 1023 (1989).

5. The Court of Claims was renamed the United States Claims Court by the Federal Courts Improvement Act of 1982, Publ&4 N6 Stat. 25 (1982). The
Claims Court was subsequently renamed the United States Court of Federal Claims by the Federal Courts Administratior2 Aetibf L98lo. 102-572, § 902,
106 Stat. 4506, 4516 (1992).

6. Totten 92 U.S. at 106.

7. 1d.

8. Id.
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service stipulated by the contract was a secret
service; the information sought was to be
obtained clandestinely; and was to be com-
municated privately; the employment and the
service were to be equally concealed. Both
employer and agent must have understood
that the lips of the other were to be for ever
[sic] sealed respecting the relation of either to
the matter. This condition of engagement
was implied from the nature of the employ-
ment, and is implied in all secret employ-
ments of the government in time of war, or
upon matters affecting our foreign relations,
where a disclosure of the service might com-
promise or embarrass our government in its
public duties, or endanger the person or
injure the character of the agent. If upon con-
tracts of such a nature an action against the
government could be maintained in the Court
of Claims, whenever an agent should deem
himself entitled to greater or different com-
pensation than that awarded to him, the
whole service in any case, and the manner of
its discharge, with the details of dealings with
individuals and officers, might be exposed, to
the serious detriment of the public. A secret
service, with liability to publicity in this way,
would be impossible; and, as such services
are sometimes indispensable to the govern-
ment, its agents in those services must look
for their compensation to the contingent fund
of the department employing them, and to
such allowance from it as those who dispense
that fund may award. The secrecy which
such contracts impose precludes any action
for their enforcement. The publicity pro-
duced by an action would itself be a breach of
a contract of that kind, and thus defeat recov-
ery®

With these findings, the Court affirmed the judgment of the
Court of Claims.

TottenProgeny

Among other thingsTottenheld that when the government
and a private party enter into an alleged agreement involving
covert services, the private party necessarily makes an implied
promise of secrecy about the existence of the agreement and the
conditions and terms of the servi€eThe following are the few
cases sinc&ottenthat have interpreted this holding.

In De Arnaud v. United Statgés De Arnaud brought an
action in the Court of Claims against the United States for ser-
vices rendered during the Civil War. Specifically, in August
1861, De Arnaud entered into an agreement with Major Gen-
eral John C. Fremont. Under this agreement, De Arnaud was:

to go within the Confederate lines, make
observations of the country in the states of
Kentucky, Tennessee, and Missouri, to
observe the position of the rebel forces, the
strategic positions occupied by them, and
advise [General Fremont] of the movements
necessary to be made by the Union forces to
counteract the movements of the enemy and
to facilitate the advance of [Union] troops,
and aid them in attacking and repulsing the
Confederate forces.

Ultimately, in early September 1861, De Arnaud was
responsible for providing information to Brigadier General
Ulysses S. Grant, which prompted General Grant to advance
into Paducah, Kentucky ahead of Confederate fdfcedter
being paid $600 on General Fremont’s orders, De Arnaud sub-
mitted a claim in the amount of $3,600 to President Lincoln in
January, 1862, enclosing letters of commendation from a vir-
tual Who's Who of Union Commanders in the Western The-
ater!® President Lincoln passed the claim to the Secretary of
War for action, and the Secretary paid Mr. De Arnaud $2,000.
De Arnaud then became insane, as the result of a head wound

9. Id.at 106-07.

10. 1d. The decision ifottenwas also based on the public policy ground that when trial of an issue would lead to the disclosure of confidential atedtévstie
Government, suit is prohibitedseeWeinberger v. Catholic Action of Hawaii, 454 U.S. 143, 146-47 (198a}son River Sloop Clearwater, Inc. v. Department of
the Navy, No. CV-86-3292, 1989 WL 50794, * 2 (E.D.N.Y. May 4, 1989). This article does not discuss this biiattem ofhich is a distant ancestor of the current
extensive case law on the government’s assertion of its state’s secret privilege.

11. 151 U.S. 483, 493 (1894).

12. The famous “Pathfinder of the West” and less than stellar Union Civil War commasater.M] McPHERsoN BaTTLE CRY OF FREEDOM 350-54, 501 (1988).

13. De Arnaud 151 U.S. at 484-85.

14.1d. at 485. Kentucky, as a border state, was neutral, having neither seceded from the Union, nor declared its allegianGenétehGeant was hesitant to
move into Kentucky unless Confederate forces entered Kentucky fird®ielson supranote 12, at 295-96.

15. De Arnaud 151 U.S. at 486-87. The commanders included General Grant; Flag-Officer Andrew H. Foote, naval commander of the Aratg’'sgWéstern
inland waters; and General M.C. Meigs, Quartermaster General of the Army.
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suffered in late 1861, and remained insane until he recovered The Court of Claims interpretéibttenagain inMackowski
sufficiently in 1886 to bring his clairfs. v. United State®® where the plaintiff claimed that she was an
agent of the CIA hired to perform espionage activities in Cuba

In analyzing the case, the Supreme Court found it unnecesand that the CIA had failed to pay her expenses and other ben-
sary to discuss the holding ®btten dismissing De Arnaud’s  efits as promised. The court found that the plaintiff could not
case as barred by the statute of limitations. The Court did nofprosecute her case without revealing secret matters which
criticize theTottendecision and found, in dicta, that the work should not be disclosed, in violationTiftten?* The court also
De Arnaud performed for General Fremont was not substan-dismissed the plaintiff’s argument that the government had
tially different from the work Lloyd performed for President waived itsTottendefense because the plaintiff was released
Lincoln.Y’ from Cuban prison due to the efforts of then Senator Frank

Church?

In A.H. Simrick v. United Statd%the plaintiff claimed that
from 1969 to 1976 he had a contract with the State Department In Hudson River Sloop Clearwater, Inc. v. Department of the
and the CIA under which he was to establish a business in MauNavy?8 the district court analyzebbtten stating thafTottenhad
ritius, which would act as a cover for CIA agelitdn return, created two separate doctrines. The first was related to the
the CIA was to pay him a salary and buy all of his product at astate’s secret privileg&€. The second was “an independent doc-
fair market raté® He alleged that his claim was not governed trine, founded in prudence or public policy, that sometimes
by Tottenbecause his role was primarily that of a businessmancauses courts to dismiss plaintiffs’ causes of action without let-
and that there was little secret information that would have toting them proceed to consideration by a finder of f&&t.”
be disclosed during the litigatidh. The Court of Claims dis-  Applying these doctrines, the court then stated Thtenwas
agreed, finding that the case was controlledTbiten The decided on two separate grounds. First, public policy forbids a
court stated that the contract, if one existed, required the plainsuit when the trial of the issue would inevitably lead to the dis-
tiff to engage in significant undercover intelligence work for closure of confidential matters. Second, the court stated that the
the government. The court also found that the plaintiff would Tottencourt had found that Lloyd’s contract contained an
have to reveal secret matters to make his case and that the paimplied term that forbade the parties ever to disclose the con-
ties “understood that the lips of the other were to be for evertents of the contract and that the act of bringing a suit consti-
[sic] sealed respecting the relation of either to the matter.” tuted a breach of this implied tefh.

16. Id. at 489.

17. Id. at 493. De Arnaud’s argument agaifgttenpresaged by almost 100 years the argument advansédoc Guong v. United State®60 F.2d 1063 (Fed.
Cir. 1988),cert. denied490 U.S. 1023 (1989). Mu Doc Guonghe plaintiff argued that because he was a saboteur, and noflatspgwas inapplicableld. De
Arnaud argued that because he was #itary expert,” and not a “spy,” thdbttenwas inapplicable. The Court, dispensing with this argument in dicta, stated: “[i]f
it were necessary for us to enter into the question thus suggested, it might be difficult for us to point out any suffisteniial id character between the services
rendered by Lloyd [iTotter] and those rendered by Arnaud . . D& Arnaud 151 U.S. at 493.

18. 224 Ct. Cl. 724 (1980).

19.1d. Mauritius is a small island off the southeast coast of Africa, east of Madagascar. It is becoming something of an esvertmoise, similar to Singapore.
See e.g.Chris Hall,A Tiger is Born Off Africa . . . and its Claws May Get SharBes. Wk., Jan. 13, 1997, at 4.

20. Simrick 224 Ct. Cl. 724.
21.1d. at 726.

22.1d. (quotingTotten, Administrator v. United States, 92 U.S. 105, 106 (1875)). The court also stated that the Supreme Court had saffinnaeiythelotten
holdings in United States v. Reynolds, 345 U.S. 1, 11 n.26 (1953).

23. 228 Ct. ClI. 717, 718 (1981).

24.1d. at 720.

25.1d. at 719.

26. No. CV-86-3292, 1989 WL 50794 (E.D.N.Y. May 4, 1989).
27.1d.at* 2.

28.1d.

29. Id. (citing Ellsberg v. Mitchell, 709 F.2d 51, 65 n.60 (D.C. Cir. 1983)).
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OPLAN 34A in North Vietnam and Laos, 1960-1969 unconventional warfare task force to which special United
States ground, sea, and air units were assiffned.
Beginning in 1960, the Republic of Vietham, in coordination
with the CIA, organized an operation in which small teams, and At its inception, MACVSOG concentrated on the imple-
on occasion single individuals, infiltrated into North Vietnam to mentation of OPLAN 34A. Operations for the first year of
establish long-term agent networks, to gather intelligence, andOPLAN 34A were primarily oriented to sabotage and psycho-
to perform small-scale sabotage aimed at de-stabilizing thelogical operation§ These initial operations, for a number of
communist government in Han®i. From its inception, how-  reasons, resulted only in limited succ#sés a result, MACV-
ever, the program was not particularly effectiveBecause it SOG changed its focus from implementing OPLAN 34A to
was very difficult to determine whether teams were effective inserting long-term agent teams into North VietrfdrBetween
and whether they were compromised, the program’s lack ofJanuary 1964 and October 1967, when MACVSOG ceased to
success was not well understood at the fime. insert teams under OPLAN 34A, MACVSOG sent some forty
teams of about 300 men into North Vietn&mlhese long-term
In January 1964, this covert program was made the responagent teams were invariably killed or captured upon lantfing.
sibility of the Department of Defense (DOD) and was titled The Joint Chiefs of Staff halted the long-term agent program in
OPLAN 34A22 Oversight of OPLAN 34A was the responsibil- 1968 after an extensive review of the operation’s results and a
ity of a new organization titled Military Assistance Command counterintelligence review were conducted. The reviews
Vietnam, Studies and Observations Group (MACVSQ@G). showed that the program was compromised and ineffettive.
The MACVSOG was a counterpart organization to the Viet-
namese organization responsible for executing OPLAN B4A. OPLAN 34A was a covert and implicitly deniable military
The staffing of MACVSOG rose from a handful in early 1964 operation run by the Republic of Vietham with United States
to over 400 United States soldiers, sailors, airmen, and civiliansoversight and fundin¢. The United States did not contract
at its largest® The MACVSOG was a DOD-established joint with the OPLAN 34A commandos; all contracts were between
the commandos and the Republic of VietrfanThe Republic

30. Unknown author(s), Military Assistance Command Vietnam Studies and Observation Group Documentation Study, Btl th@ogh@i32,(10 Jul. 1970)
(unpublished report, on file with Joint Chiefs of Staff archives) [hereinafter Documentation Study]. The authors of tire stokiyown due to its classification.
The Documentation Study is a multi-volume after-action review of this program, currently classified TOP SECRET. Most @W8O@&Documentation Study
was declassified in 1992, at the request of the Senate Select Committee for POW/MIA Affairs. Significant national sezemity resnain, however, related to
means and methods concerning the commandos’ operations which remain classified. Nothing in this article is classified.

31. Socewick TourisoN, SECRETARMY SEcRETWAR 315-17 (1995).

32. See generallyDocumentation Studgupranote 30, at Ch2. Compare Ch97 (1966 Military Assistance Command Vietnam evaluation stating that “in general the
information produced is of intelligence value”) with Cb8 (security assessment in June 1968 evaluated that all the in plaeestpaniably under North Viethamese
control). Communication with the teams was almost exclusively by radio. The North Viethamese security forces had sigrifisarin “turning” the radio oper-
ators and feeding false information to the Military Assistance Command, VietBaengenerallyTourison, supranote 31, at xviii.

33. Documentation Studgupranote 30, at C4.

34.1d. The abbreviation SOG originally meant “Special Operations Group.” It was re-designated “Studies and Observations &el®64without any change
in function. Id.

35.1d. at Bt4 through Bt12. This organization and method of control is not singular to the Vietham War. During the KoreamMigedtBéates Army was involved
in an operation almost identical to OPLAN 34¥ietnamese Commandos: Hearings Before the Senate Select Committee on IntellihGang. 61 (1996) (state-
ment of Major General (Ret.) John K. Singlaub) [hereinafter Singlaub Statement]. Major General Singlaub served 35 asdnltt?eyAemy, most of it in special
forces, including the period of the Vietham and Korean Wars. He was the commander for MACVSOG from May 1966 until Augtli F68ctive service in

1978. Id. at 29-30.

36. Documentation Studgupranote 30, at C32-C33.

37. Singlaub Statemersypranote 35, at 30.

38. Documentation Studgupranote 30, at C9.

39.1d. at C12-C13.

40. Id. at C15-C18.

41.1d. at Cb63-Cb65. The last insertion of a long-term agent team occurred in Octobetdl@87Th65.

42. Tourison, supranote 31, at 217.

43. Documentation Studgupranote 30, at C29.
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of Vietnam companion organization to MACVSOG (under var- Vu Doc Guong v. United States
ious names, the last being Strategic Technical Directorate,
STD) forwarded requests for payment for agent missions to The case o¥u Doc Guong v. United Statépresented the
MACVSOG, which would audit the request and then issue aCourt of Appeals for the Federal Circuit with a claim by an
lump sum each month to STD from which it paid agénts. OPLAN 34A commando who was suing the United States for
breach of contract and lost wages. The plaintiff alleged that he
The MACVSOG also developed other operations which was a Viethamese commando and asserted a claim based on an
eventually greatly eclipsed OPLAN 34A in scope and magni- alleged contract with the United States to perform covert mili-
tude. Itinserted Short-Term Roadwatch and Target Acquisitiontary operations against North Vietnan.The court foundot-
(STRATA) teams into North Vietham, Laos, and eventually tento be controlling, holding that an alleged contract between
Cambodia. The mission of the STRATA teams was primarily a Viethamese commando and the United States for the perfor-
the short-term reconnaissance of supply rotitéehe MACV- mance of covert operations against North Vietnam was not
SOG also operated short-term psychological operations mis-enforceablé® Guong argued th&ittenonly applied to con-
sions (for example, placing “poisoned” weapons in North tracts for “secret services” and that he was employed as a sab-
Vietnamese weapons caches, and inserting decoy agentteur, which by its nature is neither secret nor concealed. The
teams)® Additionally, it created a mini-army of Viethamese, Court found this argument unconvincing, stating:
Montagnards, and other ethnic minorities, led by American sol-

diers, for long-range, hit-and-run reconnaissance and sabotage [1]t cannot be doubted thdbttenstands for
operations into Laos and Camboéfia. the proposition that no action can be brought
to enforce an alleged contract with the gov-

The 1973 Paris Peace Accords contained a provision requir- ernment when, at the time of its creation, the
ing that all prisoners of war involved in the Vietham War be contract was secret or covert. We are equally
repatriated® Neither the United States nor the Republic of certain that the words secret and covert are
South Vietnam demanded the return of the OPLAN 34A per- synonymous, and, as statedTiatten the
sonnel, and North Vietham did not release most of thlem. existence of [the] contract . . . is itself a fact
Many of the commandos remained in prison until the fall of not to be disclosed.

South Vietnam in April, 1975, and then, like most people

closely connected to the Republic of Vietham, they were placed Guong also argued th@bttenonly prohibits disclosure and

in re-education camp$.North Vietham did not begin to release enforcement of contracts when doing so would compromise

most of the commandos until the late 1970s and some did noturrent government secréts.The Court dismissed this argu-

leave confinement until 1988 or latér. ment, observing thatottenwas decided ten years after the
close of the Civil War and that the military secrets uncovered

44. Singlaub Statemergypranote 35, at 30.

45.1d. at 35-36; Documentation Studyypranote 30, at J12.

46. Documentation Studgupranote 30, at Cb12.

47.1d. at C19.

48.1d. at C47, C49, and C51.

49. Singlaub Statemersypranote 35, at 37-38, 56, 59. This operation was entitled “OPLAN 35.”
50. Tourison, supranote 31, at 269.

51.1d. at 272.

52.1d. at 292, 296.

53.1d. at 273, 304.

54. 860 F.2d 1063, 1065-66 (Fed. Cir. 1988)t. denied490 U.S. 1023 (1989).

55.1d. at 1064.

56.1d. at 1067.

57.1d. at 1065 (citing Totten, Administrator v. United States, 92 U.S. 105, 107 (1875)).

58. 1d.
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by Mr. Lloyd were certainly not still military secrets ten years
later>® The Court continued:

Certain former government officials and mil-
itary historians may perhaps have uncovered
and divulged details of military actions in
which plaintiff claims to have participated.
The legality of those disclosures, however,
are governed by other standards or principles
which reflect strong First Amendment con-
cerns . . . Those cases, however, do not mod-
ify the Tottenprecedent, and do not deal with
a cause of action against the government
predicated upon an alleged contract for secret
or covert service¥.

Recent Lost Commandos Litigation and Legislation

The case generated significant national media attention, cul-
minating in a segment on the television news progarmin-
utes® Congressional interest in the Lost Commandos’ story
was also increasing, and on 19 June 1996, the Senate Select
Committee on Intelligence met to hear testimony on the Bsue.
As a result, the Court of Federal Claims stayed the litigation,
pending possible resolution of the Commandos’ issues by leg-
islative mean$§® Subsequently, Congress passed into law a pro-
vision for compensation of all persons who were captured or
incarcerated by the Democratic Republic of Vietnam as a result
of the participation by that person in operations conducted
under OPLAN 34A or its predeces$bor.

The Need to Contract for Secret Services

In recent history, the United States has conducted numerous

unconventional warfare operations, many of which were simi-
On 24 April 1995, Au Dong Quy and 280 others filed suit in lar to OPLAN 34A% For example, in his testimony before the

the United States Court of Federal Claims alleging that eachSenate Select Committee on Intelligence, Major General
plaintiff was an OPLAN 34A commando, or represented the (Retired) John K. Singlaub stated that the United States con-
estate of an OPLAN 34A commando, and had a contract withducted such unconventional warfare operations during the
the United States during the Vietnam War providing for Korean Waf® He stated that there were probably hundreds of
monthly wages and other benefitsThey also alleged that their  Koreans who were in a situation similar to the OPLAN 34A
contract promised, upon capture, continued payment of theCommandog®
monthly wage? The government filed a motion to dismiss in
February 1996, asserting among other things: lack of privity, The United States Supreme Court has recognized the impor-
lack of jurisdiction undefotten and expiration of the statute of tance of secrecy in intelligence gatherihigin CIA v. Simg™
limitations & for example, the CIA entered into research contracts, often

59. 1d.

60. Id. at 1065-66 (citing Snepp v. United States, 444 U.S. 507 (1980) (per curiam); New York Times Co. v. United States, 4081973)) 13

61. Complaint 19 1-2, Au Duong Quy, et al./ Lost Army Commandos v. United States, No. 95-309C (Fed. CI. filed Apr. 24, 1995).

62.1d.at 7.

63. Defendant’s Motion to Dismiss, Au Duong Quy, et al./ Lost Army Commandos v. United States, No. 95-309C (Fed. Cl. $&b. 2, 19

64. 60 Minutes: Lost Command¢@SBS television broadcast, May 5, 1996).

65. Vietnamese Commandos: Hearings Before the Senate Select Comm. on Intelligéthc€ong., 2d Sess. (1996). Subsequent to the hearings, Section 649 (sub-
sequently re-numbered 657) of the DOD Authorization Act was introduced before the SSFetemments Before the Senate Concerning Amendment 4055 to the
National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104r@printed in142 Gne. Rec. S6439-41 (daily ed. June 19, 1996). Unfortunately, some
senators sponsoring the bill disregarded Major General Singlaub’s testimony and incorrectly reached the conclusion ited Stetésnapparently contracted with
South Viethamese nationals to conduct covert military operations in North Vietnam.” Statement of Senator John SdVatC26440.

66. Order, Au Duong Quy, et al./ Lost Army Commandos v. United States, No. 95-309C (Fed. ClI. July 2, 1996) (order stiong. litig

67. National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, 8§ 657(a)(1), 110 Stat. 2422, 2584 (1996).

68. See, e.gU.S. kP 1 oF ARMY, RELD MANUAL 100-25, DcTRINEFOR ARMY SPECIAL OPERATIONS FORCES2-5 through 2-6, 3-4 through 3-6, 3-8 through 3-9 (12 Dec.
1991) [hereinafter FM 100-25].

69. Singlaub Statemersypranote 35, at 61.
70.1d.
71. SeeClA v. Sims, 471 U.S. 159 (1985), (discusgefda); Baldridge v. Shapiro, 455 U.S. 345, 361 (1982); Haig v. Agee, 453 U.S. 280, 307 (1981).

72. 471 U.S. at 161.
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through intermediaries, with numerous universities, researchbreak of World War 1, the Philippine Commonwealth had
foundations, and similar institutions. Some of the agreementsestablished its own army, with a strength of approximately
contained an explicit promise of confidentiality so that the iden- 120,000 meri® After the outbreak of the war, the United States
tities of the researchers would not be discld§edhe Court Congress authorized money to mobilize, to train, to equip, and
commented on the importance of agreements for secrecy, stato pay the Philippine Arm¥. Hence, a relationship with many
ing “[tlhe Government has a compelling interest in protecting aspects of a direct contractual relationship existed between the
both the secrecy of information important to our national secu- Philippine Army and the United States. After the fall of Cor-
rity and the appearance of confidentiality so essential to theregidor in May 1942, Lieutenant General Jonathan M. Wain-
effective operation of our foreign intelligence serviée.” wright, commander of all troops in the Philippines, ordered the
surrender of all troops under his commé&hd.
The Legal Relationship Between the Parties when Covert
Services are Obtained In late 1942, a spontaneous guerrilla movement arose in the
Philippines, supported with supplies and weapons from the sea.
The legal relationship between the United States and thoséThe movement continued until the end of the war, providing
who perform covert services is a separate factor which shouldvaluable services to the United States at all st&gédter the
be considered in conjunction with tiettendoctrine. Beforea  conclusion of the war, Congress provided an appropriation of
plaintiff can successfully pursue any contractually-based action$200 million for the benefit of the former members of the Phil-
in federal court, he must be in privity of contract with the ippine Army for service rendered during the war, including ser-
United States. If there is privity, the United States, as a mattewice during the Japanese occupation. As a result, the United
of policy, attempts to adequately compensate the covert operaStates Army, over a period of several years, identified and paid
tive. Without privity, however, the United States has no legal thousands of individuals who had performed guerilla service,
obligation to compensate. In such a case, the covert operativ@lacing their names on permanent rosters.
may attempt to turn to the federal courts for relief, but the courts
lack jurisdiction over such disputes unless there is privity of  Thus, where a clear contractual relationship for covert ser-
contract between the parties. Thus, the issue of whether thergices exists, the United States will pay legitimate claims of
is privity in the first place may be another way to keep a dispute operatives. On the other hand, absent some sort of contractual
involving Tottendoctrine issues out of the public eye. relationship which establishes privity, the issue is whether the
claims may be properly disposed of by the agency, Congress, or
The Contract with the Filipino Scouts the courts.

For clear policy reasons, the United States attempts to take The Contractual Relationship
care of, and to compensate, the operatives in unconventional
warfare operations that it has fostefed.he largest exercise of Federal statutes defining the jurisdiction of the federal dis-
this policy, in terms of claimants, concerned the United Statestrict courts state that “[t]he district courts shall have original
commitment to pay the “Filipino Scouts” for services rendered jurisdiction, concurrent with the United States Court of Federal
while fighting as guerrillas during the Japanese occupation ofClaims, of . . . [a]ny . . . civil action or claim against the United
the Philippine Islands during World War II. Prior to the out- States, not exceeding $10,000 in amount . . . upon any express

73.1d. at 165.
74.1d. at 175 (quoting Snepp v. United States, 444 U.S. 507, 509 n.3 (1980) (per curiaBngpfrthe Supreme Court held that an agreement containing promises
of secrecy could not be enforced because the possibility of public disclosure of confidential information and the accangdaliyirg the United States to guar-

antee the security of relations with foreign sources would impermissibly impair intelligence gatiserépp444 U.S. 507.

75. Seeletter from George J. Tenet, Central Intelligence Agency, to Honorable Arlen Specter, Chairman, Senate Select Comneittgerae I(dune 18, 1996),
reprinted in142 Gne. Rec. S6440-41 (daily ed. June 19, 1996) [hereinafter Tenet Letter]. In pertinent part, the letter states that:

[TIhe creed of the Central Intelligence Agency, then as now, is to protect, [to] defend, and [to]Jcompensate its assssfetintes mortal
risks they take on our behalf. That is the only credible position for a secret intelligence service to take if it isdqtejrhald the loyalty
of its assets.

76. Besinga v. United States, 14 F.3d 1356, 1358 (9th Cir. 1994).

77. 1d.

78. David W. HoganMacArthur, Stilwell, and Special Operations in the War Against Japat).S. A&my WarR C. Q., RrRAMETERS 104, 106 (Spring 1995).

79. Id. at 112.

80. SeeGuerrero v. Marsh, 819 F.2d 238, 239-41 (9th Cir. 1987); Information Paper, Admin. L. Div., OTJAG, Army, DAJA-AL, subjaot Eillaimants to U.S.
Veterans Status as a Result of Guerilla Service During World War Il (17 June 1974).
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or implied contract with the United States . . 8.”In addition cessful in their attempts to obtain any compensation from the
to that provision, the federal statute which establishes the juris-United State§! It is unclear whether there was any contractual
diction of the Court of Federal Claims provides that “[tlhe relationship between the tribesmen who fought this guerilla war
United States Court of Federal Claims shall have jurisdiction toand the United Statés.
render judgment upon any claim against the United States
founded . . . upon . . . any express or implied contract with the  Unconventional warfare operations generally involve some
United States . . . .82 Relying on this provision of the Tucker contracting for covert services. As in OPLAN 34A, however,
Act, federal courts have held that a party must be in privity of there might not be a direct relationship between the United
contract with the United States to assert a claim based on thaBtates and the operative. If the United States does not directly
contract in the Court of Federal ClaifisAbsent privity, “there contract with the operatives, the United States has no legal obli-
is no case.’® gation to them. If a direct contractual relationsisigreated,
then the operatives are in privity of contract with the United

In tandem, these provisions grant exclusive jurisdiction to States, and the Court of Federal Claims will have jurisdiction
the Court of Federal Claims for nontort and contract claims over claims under the contract which exceed $10,000. If the
against the government for money damages in excess ofcourt of Federal Claims has jurisdiction, government attorneys
$10,000.%5 Without privity, however, this court lacks jurisdic- should then invoke thEottendoctrine, when applicable, to pro-
tion to hear the claimé® A contract with the United States is tect the interests of the United States in covert operations.
the sine qua non of jurisdiction in this court.

Totten’sRole in Maintaining the Viability of Contracts for

Unfortunately for lawyers, the legal relationship between the Secret Services
United States and a party to an agreement to conduct unconven-
tional warfare is often unclear. For example, during the Viet-  Unconventional warfare and special operations are an inte-
nam War, an anti-Communist army of indigenous tribesmen gral part of the total United States defense posture and are an
fought a guerilla war in Laos, providing significant support to instrument of its national polic¥. The Tottendoctrine, as
American forced§’ This army was trained, equipped, and trans- expanded in later cases interpreting it, most notablboc
ported by the CIA, and the operation was conducted covértly. Guong forms a vital link between funding and maintaining
Laos was a declared neutral, and the official position of all par-such operations. Without this doctrine, disgruntled operatives
ties to the war was to recognize that neutrality; hence, the CIAin United States sponsored unconventional warfare operations
operation was deniabf. Many of the tribesmen were Hmong could pressure the United States into paying the operatives, so
and have been attempting to obtain compensation for theiras to avoid damage to national interests. If adequate payment
efforts during this guerilla waf. The Hmong have been unsuc- were not made, the claimant presumably could pursue the

81. 28 U.S.C. § 1346(a)(2) (1997).

82. Tucker Act, 28 U.S.C. § 1491 (1982).

83. SeeErickson Air Crane of Wash. v. United States, 731 F.2d 810, 813 (Fed. Cir. 1983); Oakland Steel Corp. v. United Stat€d, B3 Fe&d 3 (1995).

84. Katz v. Cisneros, 16 F.3d 1204, 1210 (Fed. Cir. 1994).

85. A.E. Finley & Assoc. Inc. v. United States, 898 F.2d 1165 (6th Cir. 1990); Smith v. Orr, 855 F.2d 1544 (Fed. Cir. 4888)G8latney, 795 F.2d 1351 (8th Cir.
1986); Hewitt v. Grabicki, 794 F.2d 1373, 1382 (9th Cir. 1986); Goble v. Marsh, 684 F.2d 12 (D.C. Cir. 1982); Amalgamatéd.Sudgargland, 664 F.2d 818
(10th Cir. 1981); Graham v. Henegar, 640 F.2d 732 (5th Cir. 1881} denied 646 F.2d 566.

86. Regarding the OPLAN 34A Commandos, if a legal commitment is found, such commitment would create a significant mbiigtarythe OPLAN 34A
Commandos and other operatives involved in the many operations similar to OPLAN 34A. Singlaub Stsitipnaerttte 35, at 61. The recent legislation granting
compensation to the Lost Commandos has forestalled, if not completely eliminated, the resolution of the nature of thatemieghStommitment to the Lost
Commandos.See supraote 67 and accompanying text.

87. WiLiam CoLBy, HonoraBLE MEN, My LiFe IN THE CIA 194-200 (1978).

88. Id.

89. Id. at 191-92.

90. Thomas W. Lippmarh,aotian Claims U.S. Owes a DeMisH. PosT, Sept. 18, 1995, at A16.

91. Id.

92. See IKNNETH ConBoy, SHapow WAR: THE CIA's SEcReETWAR IN Laos (1995) for an exhaustive study of the CIA's involvement in Laos.

93. FM 100-25supranote 68, at 2-1.
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action in court, exposing the details of the operation as necesence, nature, and extent of the relationship of the parties from
sary to prove the case. Thettendoctrine, therefore, protects being divulged in court.
the national interests of the United States and prevents the unto-

ward exposure of intelligence assets. Tottenwas not decided based on the secret nature of the ser-
vice, although the Supreme Court discussed the secret nature of
Critics have stated th&u Doc Guong'$nterpretation offot- the service Lloyd provided. Rather, the CourTattenbased
tenwas incorrect. It has been argued MatDoc Guongnis- its decision on the finding that “[b]oth employer and agent must

stated and misapplied tfiettendoctrine by holding that secret have understood that the lips of the other were to be for ever
contracts bar a suit, regardless of whether the service providedisic] sealed respecting the relation of either to the matter.”
is secret* Thus, inVu Doc GuongGuong argued thdbtten The court analyzed the nature of the service as evidence that
was only applicable to contracts for secret services, not sabosuch a provision should be implied in the contract. Hence,
tage services, because sabotage services, by their very naturiacusing on the nature of the covert service misses the basis for
are neither secret nor conceafed. the Court’s opinion infotten TheVu Doc Guongcourt cor-
rectly decided that the nature of the service is immaterial and
The argument that thEottendoctrine does not include sab- that the issue of importance is whether the parties at the forma-
otage is overly simplistic and demonstrates a fundamental mistion of the contract intended that their “lips remain forever
understanding of covert operations. The fact that the results okealed.®
sabotage are frequently pubSfidoes not create any less need to
maintain secrecy over the means and methods employed, both Conclusion
during and after a war or operation. Secrecy of the identity of
the operatives is important, so that they can maintain their free- The Tottendoctrine, as expanded and interpreted by later
dom and are available to perform further operations. Secrecycases, most importantiyu Doc Guongis as integral a part of
of the methods employed is also important, so as to ensure thahe United States unconventional warfare posture as unconven-
technologies, personnel assets, and information are notional warfare and special forces are an integral part of the total
revealed to the enemy. defense posture of the United Stafe$Vithout theTottendoc-
trine, covert operations would be more difficult to execute, and
Additionally, the nature of the services performed should not operatives would be more difficult to recruit and to protect and
control whether secrecy is important. The United States haswould be less effective. Theottendoctrine provides a black-
many reasons to hide the existence and nature of its relationletter rule that is both efficacious and simple in application. For
ships. Hence, in instances of sabotage, as in espionage, if thinese reasons, tiettendoctrine should remain the law regard-
employment of the operator is secret, and if the United Statesng contracts for covert services.
desires that the employment remain secret, it is immaterial what
services are performed. ThHettendoctrine, by barring juris-
diction over contracts for covert services, prevents the exist-

94. See, e.g.Theodore Francis Riordahydicial Sabotage of Government Contracts for Sabotage Ser¢®&srroLk TRANSNAT L L. Rev. 807, 815 (1989).

95. Vu Doc Guong v. United States, 860 F.2d 1063, 1065 (Fed. Cir. t@88)jenied490 U.S. 1023 (1989). The court\io Doc Guonglismissed this argument,
stating that no action can be brought to enforce a contract with the government if the contract is secret or covert aft teefdimetion. Id.

96. In Mr. Guong'’s case, he was tasked to blow up ships and destroy harbor facilities in North Vietnam.

97. Totten, Administrator v. United States, 92 U.S. 105, 106 (1875).

98. Additionally, the Court ivu Doc Guongdlid not rule or comment on whether there was any distinction between the secrecy of Guong’s sabotage activities and
the secrecy of his contrac6eeVu Doc Guong860 F.2d 1063. Hence, it can be argued that the Court did not abandon the lanJo#getimat: “The service
stipulated by the contract was a secret service; the information sought was to be obtained clandestinely, and was to tatedmrivately; the employment and

the service were to be equally concealetidtten 92 U.S. at 106. The better argument, however, isTitegnwas decided on the basis of an implied contract of

secrecy, as demonstrated by the nature of the services provided, and the pursuit of a suitin a court is a breached dwattiagtiprovision.

99. Understandably, thEottendoctrine is also vital to the mission of the Cl8e€Tenet Lettersupranote 75.
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TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Legal Assistance Items The FCRA provision relating to obsolete information in
credit reports was the provision most in need of revision. The
The following notes advise legal assistance attorneys of cur-general rule is that adverse information contained in consumer
rent developments in the law and in legal assistance prograntredit reports becomes obsolete at ten years for bankruptcies
policies. Judge advocates may adopt them for use as locallyand seven years for all other informatfogurrently, the FCRA
published preventive law articles to alert soldiers and their fam-prohibits CRAs from reporting obsolete information unless the
ilies about legal problems and changes in the law. The facultyconsumer: (1) applies for life insurance or credit in a face
of The Judge Advocate General’s School, U.S. Army welcomesamount of $50,000 or more or (2) applies for employment with
articles and notes for inclusion in this portioriToe Army Law- @ salary of $20,000 or mofeThis has been a major weakness
yer; send submissions to The Judge Advocate General'sin consumer protection because these low thresholds have
School, ATTN: JAGS-ADA-LA, Charlottesville, VA 22903- enabled CRAs to include obsolete information in the credit

1781. reports of numerous consumers facing routine transactions,
such as applying for a home mortgage or seeking a better job.
Consumer Law Note The Consumer Credit Reporting Reform Act of 1996 (CCRRA)
provides much needed relief by raising the dollar limits to
Fair Credit Reporting Act Changes $150,000 for insurance and credit and $75,000 for employ-
Take Effect in September ment® The changes in the thresholds will help average income

consumers, like soldiers, to recover from adverse credit infor-
The changes to federal consumer protection laws that argnation.

contained in the Omnibus Consolidated Appropriations Bill for
Fiscal Year 1997have been mentioned in several consumer Another change that will benefit those who are trying to
law notes over the last six month®erhaps the most sweeping “clean up” their credit report is the fixing of the “reasonable
changes affecting the military legal assistance practice are thoséee” that CRAs can charge for a copy of the report. Congress
made to the Fair Credit Reporting Act (FCRAYhe majority has fixed that amount at $8, beginning 30 September 1997.
of these changes (and all of the changes discussed in this notd)his price will be adjusted each January based on the consumer
take effect on 30 September 1997This allows the credit  Pprice index?® Attorneys will have to remain cognizant of future
reporting agencies (CRAs) one year to adjust their procedureshanges in the price.
to comport with the new requirements. This note highlights ~ The Act also increases consumer access to their own credit

some of the changes that are important to legal assistance pra#?formation. Prior to the 1996 legislation, consumers were only
titioners?® entitled to disclosure of “the nature and substance” of the infor-

1. Pub. L. No. 104-208, 110 Stat. 3009 (1996).

2. See, e.g.Consumer L. NoteThe Fair Debt Collection Practices Act Notice Provisions Amendedy Law., Mar. 1997, at 16; Consumer L. NoWhat's in a
Name? Army Law., June 1997, at 44 n.26.

3. Consumer Credit Reporting Reform Act of 1996 (CCRRA), Pub. L. No. 104-208, 110 Stat. 3009 (1996) (to be codified in 8368%)CThe CCRRA amends
The Fair Credit Reporting Act, Pub. L. No. 91-508, 84 Stat. 1127 (1970).

4. CCRRA § 2420.

5. The CCRRA is the first major reform of the Fair Credit Reporting Act since its initial passage irDEB@ollection, Credit Reporting, Other Consumer Credit
Laws AmendedReport 746 (Consumer Credit Guide (CCH)), Oct. 22, 1996, at 1 (on file with author). Consequently, a complete treditofeheetasweeping
reforms is beyond the scope of this note. More complete coverage is avail@pdelinReporting Reform, Other Consumer Credit Changes Enartgzbrt 745
(Consumer Credit Guide (CCH)), Oct. 8, 1996, at 4-10 (on file with authorffa@inredit Reporting Amendments6 NCLC Reports, Consumer Credit & Usury
Edition 5 (Sept./Oct. 1996).

6. 15 U.S.C.A. § 1681c(a) (West 1982).

7. 1d. § 1681c(b).

8. CCRRA § 2406 (to be codified at 15 U.S.C. § 1681c).

9. Id. § 2410 (to be codified at 15 U.S.C. § 1681j).

10. Id.
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mation in their files with the CRA. The new provision makes the duties already placed on CRAs and users, is a step toward
clear that the consumer is entitled to “all information” in their improving the situation.
files, with the exception of any credit scores or risk predictors
in the file1? The amendments in the CCRRA first establish a prohibition
against providing information “if the person knows or con-
Some of the more technical aspects of the statute havesciously avoids knowing that the information is inaccuréte.”
changed as well. Congress added a definition of “adverseSecond, the amendments prohibit the furnishing of information
action” to the statut®. While a detailed discussion of each pro- to the CRAs if the person is notified by the consumer that the
vision of this definition is outside the scope of this note, having information is inaccurate and “the information is, in fact, inac-
a definition is important. Taking adverse action based upon acurate.™® Third, all persons who “regularly and in the ordinary
credit report triggers certain requirements for users. Under curcourse of business” furnish information to the CRAs have an
rent law, the user was simply told to notify the consumer andaffirmative obligation to notify the CRA if they determine that
give him the name and address of the CRA that issued theénformation they have previously provided is incomplete or
report!* Beginning 30 September 1997, the user must not onlyinaccurate and to cease providing the inaccurate inform®&tion.
notify the consumer, but must also provide the name, addressThe notice of the error must include the corrections or addi-
and telephone number of the credit reporting agency; a statetional information necessary to make the information accurate
ment that “the consumer [sic] reporting agency did not make and completé! Finally, if the person who is providing infor-
the decision to take the adverse action and is unable to providenation is notified by the CRA that the consumer disputes the
the consumer the specific reasons why the adverse action wasformation provided? that person must conduct a reasonable
taken;” and notice of the consumer’s rights under the FERA. investigation and report the results to the CRAf the investi-
These rights include obtaining a copy of a consumer reportgation reveals that the information is inaccurate or incomplete,
from the CRA free of charge within sixty days of the adverse the provider must notify all CRAs to whom that provider gave
action and disputing the accuracy or completeness of thethe informatior?* The provider of the information must com-
report® plete all investigations, reviews, and reporting within thirty
days from the date the CRA received its notice from the con-
The most significant (and perhaps most controvelfgial sumers
change to the FCRA is the establishment of duties for those
who provide information to the CRAs. Correcting inaccuracies  The amendments also place additional duties upon CRAs.
in credit reports has been a fairly daunting task, because inforThe procedures for investigating disputed entries on credit
mation will often reappear after it has been removed. Thereports are formalized under the CCRRA. Within five business
imposition of duties on providers of information, in addition to days? the CRA must notify the person who provided the dis-

11. 15 U.S.C.A. § 1681g(a)(1).

12. CCRRA § 2408 (to be codified at 15 U.S.C. § 1681g).
13.1d. § 2402 (to be codified at 15 U.S.C. § 1681a).

14. 15 U.S.C.A. § 1681m.

15. CCRRA § 2411 (to be codified at 15 U.S.C. § 1681m). Although CRAs are normally referred to as “Credit Reporting Algenmésiut the legislation, this
section refers to them as “Consumer Reporting Agencies.”

16. Id.

17. See Credit Reporting Reform, Other Consumer Credit Changes Ensupednote 5, at 4.
18. CCRRA § 2413 (to be codified at 15 U.S.C. § 1681s-2).

19.1d.

20. Id.

21.1d.

22. See infranotes 27- 28 and accompanying text.

23. CCRRA § 2413 (to be codified at 15 U.S.C. § 1681s-2).

24.1d.

25.1d. 88 2409, 2413.
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puted information to the CRA. The notice must include all Retroactive Application of the Uniformed Services Former
relevant information that is received from the consumer regard-  Spouses’ Protection Act Clarified in Louisiana Case
ing the disputé The CRA must then reinvestigate the dis-

puted information free of charge. The CRA is required to The domestic relations laws of many states permit former
complete this investigation within thirty days from the date they spouses to return to court for partition of assets which were not
receive the notice of the dispute from the consuthekfter disposed of in the original divorce proceedings. The passage of

completing the investigation, the CRA must either record the the Uniformed Services Former Spouses’ ProtectiorfAct
current status of the information or delete the informatton. (USFSPA) opened the door for thousands of such cases.
The CRA must also inform the consumer of the results of the Amendments to the USFSPA in February 1991, however, pro-
investigation within five business days of completibn. hibit partition actions for omitted military pension benefits if
the underlying divorce decree is dated prior to 25 June 1981,
Another change that should benefit consumers is that CRAsand if the decree does not either divide the pension or reserve
must follow new procedures before reinserting previously jurisdiction to do sg¢
deleted information. Before reinsertion, the CRA must receive
a certification from the provider of the information that the In the Fifth Circuit, a federal district court answered for the
information is complete and accurdteThe CRA must then first time two specific issues surrounding partition actions: (1)
notify the consumer in writing within five business days of the meaning of the jurisdictional restrictions of 10 U.S.C. §
reinserting the informatioff. While these provisions will not  1408(c)(4¥” and (2) an interpretation of the language of 10
necessarily prevent inaccurate information from reappearing, atu.S.C. § 1408(c)(1¥ In Delrie v. Harris* the plaintiff peti-
least consumers will have affirmative notice of the problem tioned for a partition of military retirement benefits thirty-three
before the information has an adverse impact on them. years after the divorce action. Roberta and Harry Harris were
married in 1943 and divorced in Louisiana in 1963, after
As our society has become credit-driven, the importance ofapproximately nineteen years of overlap between the marriage
credit information has increased exponentially. All facets of a and Mr. Harris’ military career. Although they entered into a
person’s life, from his home to his job, can be impacted by thisvoluntary community property settlement, the court did not
information. The 1996 amendments provide valuable tools fororder, ratify, or approve a property settlement incident to the
consumers to use in maintaining their credit reports, and legaldivorce decree. Neither the divorce decree nor the voluntary
assistance practitioners must use these tools effectively to proecommunity property settlement provided for any division of the
tect their clients. Major Lescault. military retirement benefit. Mr. Harris resided in Oklahoma at
the time of the petition for partition of military retirement ben-
efits.
Family Law Note
These facts raised two issues for the district court. First,
does 10 U.S.C. § 1408(c)(4) impose a heightened personal

26.1d. Interestingly, the amendments use the term “business day” in a number of provisions but do not define the term. Hiosydede the ordinary meaning
of that term—a day that the company is open for business—but, ordinarily in consumer legislation, terms that limit timerpetéfuied. Therefore, attorneys
should carefully watch the CFR and FTC staff commentaries for a definition of this term.

27.1d. 8 2409 (to be codified at 15 U.S.C. § 168Bge supraotes 23 -25 and accompanying text for a discussion of the responsibilities of providers of information
upon receipt of the notice of the dispute from the CRA.

28. CCRRA § 2409 (to be codified at 15 U.S.C. § 1681i).
29.1d.

30. 1d.

31.1d.

32.1d.

33.1d.

34.1d.

35. 10 U.S.C.A. § 1408 (West 1996).

36. 1d. § 1408(c)(1).

37. This section of the USFSPA requires a court to establish jurisdiction over the service member by reason of (A) lésotsdeéhan because of military assign-
ment, in the territorial jurisdiction of the court; (B) his domicile in the territorial jurisdiction of the court; or (@rsert to the jurisdiction of the court.
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jurisdiction requirement on courts which are looking at amendment to the USFSPA prevents a relitigation of that
USFSPA issues; second, what is the correct interpretation of theight.**
prohibition on partitions contained in 10 U.S.C. 8 1408(c)(1)?
With respect to the personal jurisdiction issue, Mr. Harris con-  For the practitioner who advises military members and
tended that his residence in Oklahoma at the time of the petitiorspouses, it is important to remember that the time to dispute
for partition precluded Louisiana from acting without his con- jurisdiction to divide the military pension based on 10 U.S.C. §
sent. The court, however, ruled that the statute’s jurisdiction 1408(c)(4) grounds is at the original petition. As to the inter-
provision is related more to the court’s subject matter jurisdic- pretation of the language in 10 U.S.C. § 1408(c)(1), which bars
tion and not particularly to the personal jurisdiction over the partition of cases decided prior to 25 June 1981, it remains a
service member for each particular c#s@herefore, the court  case of investigating the state domestic law. Louisiana signals
found that the Louisiana court had jurisdiction over the issue ata strict reading of the plain language of the statute, noting that
the time of the divorce and that by appearing and defending init may work a financial hardship on many former military
one action a defendant consents to jurisdiction over suits inci-spouse$® Other jurisdictions do not necessarily apply the same
dental to that actioft. strict reading and may be open to partition actions despite the
language of the USFSPA amendm®ntMajor Fenton.

The second issue, involving interpretation of the specific

language of 10 U.S.C. § 1408(c)(1), was dispositive of the case.

Mrs. Delrie (the former Mrs. Harris) argued that the parenthet- Tax Law Notes
ical phrase “(including a court ordered, ratified, or approved
property settlement incident to such decréeljinited the Dependency Exemption for Children of Separated Parents

words “divorce, dissolution, annulment, or legal separation” so

that unless a divorce included such a court ordered, ratified, or A recent tax court case demonstrates the different rules that

approved property settlement, the prohibition on partition was apply when parents who are separated both want to claim their
not effective. Mr. Harris argued that the parenthetical phrasechildren as dependents on their tax returns. In order to claim

merely illustrated the preceding words and did not limit them. someone as a dependent on a tax return, one must satisfy a five-
The court found that the plain language of the statute and comypart test. First, the dependent must earn less than the personal
mon sense supported Mr. Harris’ interpretatiorAt the time exemption amourtf. This rule, however, does not apply if the

of the divorce in 1963, Louisiana courts recognized a military dependent is a child of the taxpayer and is either: (1) under the

spouse’s right to a share of military retirement benefits. Theage of nineteen or (2) under the age of twenty-four and a full-

38. This section of the USFSPA states:
A court may treat disposable retired pay payable to a member for pay periods beginning after 25 June 1981, either aslglyopkthe s
member or as property of the member and his spouse in accordance with the law of the jurisdiction of such court. A cdtréatagtived
pay as property in any proceeding to divide or partition any amount of retired pay of a member as the property of the dritsnbegraber’s
spouse or former spouse if a final decree of divorce, dissolution, annulment, or legal separation (including a couratfiddrext,approved
property settlement incident to such decree) affecting the member and the member’s spouse or former spouse (A) wasashuree 2fefor
1981, and (B) did not treat (or reserve jurisdiction to treat) any amount of retired pay of the member as property of ttenthtralveember’s
spouse or former spouse.

10 U.S.C.A. § 1408(c)(1).

39. No. Civ. A. 97-0232, 1997 WL 266855 (W.D. La. May 8, 1997).

40. 1d. at *3.

41.1d. at *2.

42. 10 U.S.C.A. § 1408(c)(1).

43. Louisiana state courts are split on this issue, d3dh& court noted in citindleche v. Meche635 So. 2d 614 (La. App. 3rd Cir. 1994). Meeche a Louisiana
circuit court adopted the same interpretation of the statute as argued by Mrs. Delrie. 635 So. 2d 614.

44. Delrie, 1997 WL 266855, at *4.
45.1d. at *5.

46. For example, Texas holds that its state domestic law constithtels-ia reservation of jurisdiction to divide any omitted asset, including military retirement
benefits. SeeWalton v. Lee888 S.W.2d 604 (Tex. Ct. App. 1994%rt. denied116 S. Ct. 190 (1995).

47. I.LR.C. 8§ 151(c)(1)(A) (West 1997). The personal exemption amount for 1996 is $3&&Rev. Proc. 95-53, 1995-2 C.B. 445. The personal exemption for
1997 is $2,650 SeeRev. Proc. 96-59, 1996-53 |.R.B. 17.
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time student® Second, the dependent cannot have filed a joint divorced and had not entered into a written separation agree-
tax return with a spous®. Third, the dependent must either be ment. Thus, the only issue for resolution was whether the
related to the taxpayer or be a member of the taxpayer’s houseAugust court order meant that the couple was legally separated
hold for the taxable ye&?t. Fourth, the dependent must be a under a decree of separate maintenance. If they were separated
United States citizen or a resident of the United States, Canadaynder a decree of separate maintenance, I.R.C. § 152(e) would
or Mexico3! Finally, the taxpayer must have provided over apply, and Mr. Correale would only be entitled to claim depen-
one-half of the dependent’s suppgrt. dency exemptions for the two children who resided with him.
If the couple was not separated under a decree of separate main-

When this five-part test is applied to married taxpayers who tenance, however, Mr. Correale would be entitled to claim all
separate, the spouse who paid over one-half of a dependent®ur children as dependents, because he had paid over one-half
support would be entitled to the personal exemption for thatof their support and I.R.C. § 152(e) would not apply. The tax
dependent. Because of the extensive litigation between separatourt looked at lllinois law to determine whether the August
ing couples over who paid more than one-half of the support,court order was a decree of separate maintenance. Since llli-
Congress has provided a different rule which applies in certainnois law has separate statutes that apply to divorce and separa-
circumstance® tion and because the couple had filed for a divorce, the tax court

determined that the August court order was not a decree of sep-

When two taxpayers are divorced, legally separated under arate maintenancé.Thus, I.R.C. § 152(e) did not apply, and
decree of divorce or separate maintenance, or separated undemdr. Correale was entitled to claim all four children as depen-
written agreement, § 152(e) of the Internal Revenue Codedents because he provided over one-half of the support for the
(ILR.C.) requires the application of a different rule. Rather than children.
looking at which parent paid the most support, the determining
factor is who had custody of the child for more than one-half of  Legal assistance attorneys need to be cautious in this area as
the yeak* Thus, when a couple is divorced, legally separated they advise separating couples who will be entitled to the
under a decree of divorce or separate maintenance, or separatei@pendency exemption. Also, attorneys should be aware that
under a written agreement, the parent who had custody of thehe written separation agreement legal assistance attorneys pre-
child for more than six months of the year will be entitled to pare will cause I.R.C. § 152(e) to apply. Depending on the cli-
claim the child as a dependent on his tax return. On the otheent’s specific circumstances, this may or may not be
hand, if a couple is not divorced, separated under a decree addvantageous for the client. Lieutenant Colonel Henderson.
divorce or separate maintenance, or separated under a written
agreement, the parent who provided the most support for the Nonmilitary Spouse’s Joint Ownership of Personal
child is entitled to the dependency exemption. Property Voids Soldiers’ and Sailors’ Civil Relief

Act Personal Property Tax Protection

In Correale v. Commissiongtthe issue was whether or not
the taxpayers were separated under a decree of separate main- Legal assistance attorneys should advise their clients that the
tenance. The couple was married on 9 August 1974 and hadoldiers’ and Sailors’ Civil Relief Act (SSCRA) only protects
four children. In August 1994, the couple separated. There waservice members from multiple state personal property or ad
no dispute that Mr. Correale paid over one-half of the supportvalorem taxatiors’ Normally, individual personal property is
for the couple’s four children during 1994. The couple peti- taxed where it sits (situ8). The SSCRA provides the legal fic-
tioned the circuit court in lllinois for dissolution of their mar- tion that a military member’s personal property which is titled
riage. In August 1994, the court issued an order which awardedsolely in the name of the service member is sited in the state of
custody of two children to Mr. Correale and two children to domicile and can only be taxed by that st&teurther, the host
Mrs. Correale. As of the close of 1994, the couple was notstate, where the service member is stationed on military orders,

48. 1.R.C. § 151(c)(1)(B).
49.1d. § 151(c)(2).

50. Id. § 151(a).

51.1d. § 152(b)(3).

52.1d. § 152(a).

53.1d. § 152(e).

54.1d. § 152(e)(1)(A).

55. 73 T.C.M. (CCH) 2791 (1997).

56.1d.
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may not tax a military member’s personal property just because The most common problem area regarding personal prop-
the domiciliary state did not tax the personal prop@rty. erty is whether a host state may tax motor vehicles titled jointly
in the names of a military member and a nonmilitary spouse.
In contrast to military members, a nonmilitary spouse The majority of states that utilize a personal property tax follow
receives no SSCRA protection from multiple state personala policy of taxing jointly titled motor vehicles where one of the
property taxation for property titled solely in the nonmilitary title holders is a military membé&t. The taxation formulas vary
spouse’s hame or any property titled jointly in the names of thefrom state to state, ranging from half value to full v&fu@nly
service member and the nonmilitary spotiseNo reported a few states do not attempt to tax jointly-held motor vehicles or
appellate case has considered the issue of whether the SSCRéther personal property owned in part by a military member and
tax protections apply to nonmilitary spouses. Nonmilitary a nonmilitary spous®.
spouses can be taxed on their solely owned or jointly held per-
sonal property in the state where the property is physically What does this mean for legal assistance clients? Attorneys
located as well as in the state where the nonmilitary spouse ishould advise their clients to title their motor vehicles, camping
domiciled®2 Community property states, such as California, do trailers, and boats solely in the military member’s name. The
not fit neatly into the traditional common law concepts of joint SSCRA tax protection statute (Section 514) was enacted in the
tenancy or tenancy in common ownership. The rights of hus-1940s, when women did not have equal property rights to men
band and wife regarding title to personal property vary from and most military spouses did not work outside the home.
state to state depending on how each state interprets its statdroday, it is not uncommon for a nonmilitary spouse to work
tory community property systeff. outside the home, and two income military families are the
norm. Congress has not extended the SSCRA tax protections

57. Soldiers’ and Sailors’ Civil Relief Act (SSCRA), ch. 888, 54 Stat. 1178 (1940) (codified as amended at 50 U.S.C. App98§BID6)). Section 514 of the
SSCRA, dealing with multiple state income and personal property taxation of service members, was added by the Soldiers’ &idiSRelief Act Amendments
of 1942, ch. 581, § 17, 56 Stat 777; and was subsequently amended further by ch. 397, § 1, 58 Stat. 722 (1944); Pub7L, R®S33t. 768 (1962); and Pub. L.
No. 102-12, § 9(24), 105 Stat. 41 (1991) (codified at 50 U.S.C. App. 8§ 574). As to personal property taxes, SSCRA §514, state

(1) For the purposes of taxation in respect of any person, or of his personal property . . . by any State, Territoon paspeBtcal sub-
division of any of the foregoing, or in the District of Columbia, such person shall not be deemed to have lost a residericiéedn diny
State, Territory, possession, or political subdivision of any of the foregoing, or in the District of Columbia, solely hyfdasog absent
therefrom in compliance with military or naval orders, or to have acquired a residence or domicile in, or to have beabant ia @sa res-
ident of, any other State, Territory, possession, or political subdivision of any of the foregoing, or the District of Celbitgyiand solely
by reason of being, so absent. For the purposes of taxation in respect of the personal property . . . of any such peSsate pyearitory,
possession, or political subdivision of any of the foregoing, or the District of Columbia, of which such person is nattaorésidéhich he
is not domiciled . . . personal property shall not be deemed to be located or present in or to have a situs for taxatigtaie, Sterritory,
possession, or political subdivision or district. Where the owner of personal property is absent from his residenceeosalefyiby reason
of compliance with military or naval orders, this section applies with respect to personal property, or the use theremfywéthjnrisdiction
other than such place of residence or domicile, regardless of where the owner may be serving in compliance with sucbwedeersthat
nothing contained in this section shall prevent taxation by any State, Territory, possession, or political subdivisiohtoé dosegoing, or
the District of Columbia in respect of personal property used in or arising from a trade or business, if it otherwisdibtsrjuris
(2) When used in this section, (a) the term ‘personal property” shall include tangible and intangible property (includivnghicls).

58. SSCRA § 514.

59. 1d.

60. Dameron v. Brodhead, 345 U.S. 322 (1953).

61. SSCRA 8§ 514. This section provides no statutory protection against multiple state taxation of the income and peestynaf pompnilitary spousesBut cf.
SSCRA § 536 (explicitly setting forth SSCRA protections that apply to nonresident military spouses as to leases, mortgaggacts)dBrunson v. Chamberlina,
53 N.Y.S.2d 172 (N.Y. Mun. Ct. 1945); Wanner v. Glen Ellen Corporation, 373 F. Supp. 983 (D. Vt. $884)lsd 986 Op. Ariz. Att'y Gen. 111 (1986); Op. S.C.
Att'y Gen. 3000 (1970); 1984-85 Op. Va. Att'y Gen. 363 (1984); 1976-77 Op. Va. Att'y Gen. 285 (1976).

62. 1983-84 Op. Va. Att'y Gen. 393 (1984).

63. 1976-77 Op. Va. Att'y Gen. (1976). 1mAr.20 Community Propertg 1 (1964). The following states have adopted some sort of community property system:
Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin.

64. Seel986 Op. Ariz. Att'y Gen. 111 (1986); Op. S.C. Att'y Gen. 3000 (1970); 1984-85 Op. Va. Att'y Gen. (1984); and 1976-77AD}y. 8an. 285 (1976).
65. SeeCommentState Power to Tax the Service Member: An Examination of Section 514 of the Soldiers’ and Sailors’ Civil R&fiéfiAdt. Rev. 123 (1967).
The State of Virginia taxes the full value of personal property held in the joint names of a military member and the papoigarSeel976-77 Op. Va. Att'y
Gen. 285 (1976).

66. 1989 Op. Miss. Att'y Gen (1989).
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to nonmilitary spouses. Until Congress acts, military families fine.’? Because implementing guidance from the Department
should keep their taxable personal property titled solely in the of Defense or Department of the Army has not been promul-
military member’s name, if they wish to avoid host state taxa- gated’®this note defines the salient features of the new law and
tion. Lieutenant Colonel Conrad. suggests an interim approach toward compliance.

Background
Criminal Law Note
The original GCA disqualified certain categories of people

Abuse Your Spouse and Lose Your Job: from receiving firearms or ammunition that had traveled in
Federal Law Now Prohibits Some Soldiers From Possessing interstate commeréeand imposed criminal liability for the
Military Weapons sale or transfer of firearms to disqualified peoplélhe Laut-
enberg Amendment, effective 30 September 1996, retains the
Introduction basic structure of the GCA but adds to the list of disqualified

people “any person . . . who has been convicted in any court of
Recent amendments to the Federal Gun Control Act of 1968a misdemeanor crime of domestic violenée.”
(GCA)e" effectively prohibit certain service members from pos-
sessing weapons and ammunition which are essential to their In expanding the scope of disqualified people, the Lauten-
military duties. Under the 1996 changes to the GCA, known asberg Amendment also specifically limits a previous exemption
the Lautenberg Amendmetfitit is now a felony for any person  which would have provided a haven for federal military and law
who has been convicted of a misdemeanor involving domesticenforcement personnel who have domestic violence convic-
violence to receive or possess firearms and ammunition whichtions. The GCA formerly exempted from its prohibitions “any
have moved in interstate commefeLikewise, it is a felony firearm or ammunition imported for, sold or shipped to, or
to sell or otherwise transfer firearms and ammunition to suchissued for the use of, the United States or any department or
persons?® Unlike other provisions of the GCA, the new law agency thereof”” However, the 1996 Act amended 18 U.S.C.
does not exempt military or law enforcement persofinel. § 925 to deny this “federal exemption” for individuals con-
victed of misdemeanors involving domestic violeffcel hus,
Consequently, if a soldier with a state or federal domestic the new disqualification applies to all service members, active
violence conviction draws an M16A2 from the arms room, both and reserve. This is not a case of unintended consequences.
he and the company commander may have committed felonyRather, the simultaneous amendment of § 925 demonstrates the
offenses punishable by up to ten years in prison and a $250,000

67. 18 U.S.C.A. § 921 (West 1994).

68. Omnibus Consolidated Appropriations Act of 1997 (Treasury Department Appropriations Act Section 658), Pub. L. No.11@&@8,3009-1101 (1996)
(codified at 18 U.S.C. § 921). The amendment is named after its sponsor, Senator Frank Lautenberg (D., NJ).

69.18 U.S.C.A. § 922(g) (West Supp. 1997).

70. 1d. § 922(d).

71. See infranote 74 and accompanying text.

72.18 U.S.C.A. §§ 942(a)(2), 3571(b)(3).

73. The provisions of the GCA are made applicable under clause three of Uniform Code of Military Justice art. 134, “caffeesasadot capital,” to all people
who are subject to the UCM3eeManuaL For CourTsMARTIAL, UNITED StATES, pt. IV, 1 60c(4). The lack of implementing regulations or directives has no effect on

the enforcement of the GCA against military personnel. The statute contains no requirement for implementing regulatesmsbfedttl agencies.

74. 18 U.S.C.A. § 922(g) (amended 1997) (disqualifying felons, fugitives, drug addicts, the mentally ill, illegal alieass@mlypho have been dishonorably dis-
charged from military service).

75.1d. § 922(d) (amended 1997).

76.1d. §§ 922(d), 922(g).

77.1d. 8 925 (amended 1997).

78.1d. It should be noted that the Lautenberg Amendment retains the exemption for personnel who are subject to a domestictwahemng®résr based upon
threat of physical harm under 18 U.S.C.A. §8 922(d)(8) and 922(g)(8) (conditioning the prohibition on an order issuddaétedatlicial hearing that specifically

prohibits the use or attempted use of physical force against an “intimate partner or child,” or includes a finding tlxtitre regresents “a credible threat to the
physical safety of a partner or child”).
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unambiguous legislative purpose of bringing military personnel (ii) has, as an element, the use or attempted

within the scope of the new disqualification. use of physical force, or the threatened use of
a deadly weapon, committed by a current or

As a result of these amendments, the disqualified soldier, former spouse, parent, or guardian of the vic-
arms room personnel, and commanders may be exposed to tim, by a person with whom the victim shares
criminal liability for the routine transfer of military weapons or a child in common, by a person who is cohab-
ammunition for duty purposes. The criminal prohibitions of the iting with or has cohabited with the victim as
Lautenberg Amendment are incorporated into the Uniform a spouse, parent, or guardian, or by a person
Code of Military Justice (UCMJ) by operation of article 134, similarly situated to a spouse, parent, or
clause three (“crimes and offenses not capifdlJudge advo- guardian of the victini3

cates must make commanders aware of these amendments to
the GCA and encourage them to implement reasonable mea- The Bureau of Alcohol, Tobacco, and Firearms elaborated
sures to protect themselves and their subordinates from potendpon the statutory definition, stating that “[t]his definition . . .
tial criminal liability. includes all misdemeanors that involve the use or attempted use
of physical force (e.g., simple assault, assault and battery) . . .
Conditions for Disqualification and Scope of Criminal Liability whether or not the State statute or local ordinance specifically
defines the offense as a domestic violence misdemeé&hor.”
Under the Lautenberg Amendment, any person convicted ofThe scope of the disability is extremely broad. The definition
a misdemeanor crime of domestic violence is prohibited from of the victim includes any present formerspouse or member
taking possession of any firearm or ammunition which has beerof the offender’s household, and the disability relates to all con-
transported in interstate or foreign commerce. The phrase “for-victions both before and after the passage of the Act, no matter
eign commerce” has been interpreted in other contexts to perhow old the conviction i€ Thus, under the Lautenberg
mit extraterritorial application of the lat#.The term “firearm” Amendment, even if a soldier were convicted of committing a
is defined broadly enough in the statute to encompass evergimple assault ten years ago upon a former spouse, that soldier
weapon or potential weapon in the military inventory, from a is disqualified from drawing a weapon or ammunition.
starter pistol to an M1A2 Abrams Main Battle TethkAny
transfer of a firearm or ammunition to a disqualified person,  Whether the conviction qualifies as a misdemeanor is to be
whether for sale or temporary use, is prohibf#eBoth the per- determined under the law of the jurisdiction in which the pro-
son with the disqualifying conviction and the person who trans- ceedings were hefd. A conviction is not considered valid for
fers, or causes the transfer of, the weapon are subject tpurposes of the firearm disability unless the accused was
criminal prosecution under the law. accorded, or knowingly and intelligently waived, the right to
counsel and trial by jury (if applicable under the law of the
The statute defines a “misdemeanor crime of domestic vio-jurisdiction)® If a previous conviction has been expunged or

lence” as any offense that: set aside, or if the person has been pardoned or accorded a full
restoration of civil rights by the proper authority, the disability
() is a misdemeanor under Federal or State iS removecd?
law; and

The elements of the offenses under the Lautenberg Amend-
ment differ according to who is being prosecuted. The disqual-

79. See supraote 73. Prior to the Lautenberg Amendment, the federal exemption under § 925 precluded prosecution of GCA violaticnserttiezebf UCMJ
art. 134. For an example of prosecution under a related provision of the federal criminal codéese®tates v. Canatelb M.J. 838 (A.C.M.R. 1978) (prosecution
under art. 134 for violation of 18 U.S.C. § 842(h), possession of stolen explosives).

80. Id. 8 922(g).SeeUnited States v. Thomas, 893 F.2d 1066 (9th Cielt. denied498 U.S. 826 (1990) (finding the inclusion of the phrase “interstate or foreign
commerce” sufficient to extend extraterritoriality to a child pornography statute).

81. Seel8 U.S.C.A. § 921(a)(3) (defining firearms to include “any weapon (including a starter pistol) which will or is designedyoreadily be converted to
expel a projectile by the action of an explosive . . . or any destructiveedpvi

82.1d. § 922(d) (stating that it is unlawful to “sell otherwise disposef any firearm” to any disqualified person) (emphasis added).
83.1d. § 921(a)(33).

84. Letter from John W. Magaw, Director, Bureau of Alcohol, Tobacco, and Firearms, to All State and Local Law EnforcerrastRéfic 26, 1996) (on file with
author) (containing no restriction on the date of the conviction).

85. Seel8 U.S.C.A. 88 922(d), 922(g) (containing no restrictions on the date of the conviction).

86. See id§ 921(a)(20).
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ified person who receives or possesses a firearm is criminallythat the accused had personal knowledge of specific, credible
liable under 18 U.S.C. § 922(g) only if the following elements information which would cause a reasonable person to suspect
are proven: (1) that the accused was convicted of a misdethat the disqualifying condition exist&. Courts that have
meanor crime of domestic violence; (2) that the accused thereaddressed the issue have engaged in a fact-specific analysis
after knowingly received or possessed a firearm or akin to the application of the “probable cause” standard in
ammunition; and (3) that the firearm or ammunition had been Fourth Amendment la##
transported in interstate or foreign commett€ourts have
consistently held that the only mens rea element required for In the commercial context, licensed firearms dealers are
conviction under § 922(g) is that the accused had knowledgerequired by Treasury Department regulations to have all buyers
that the instrument possessed was a fire®rihus, any complete a form certifying their eligibility to purchase a firearm
defense based upon an alleged mistake of fact or law concernander federal la®? Compliance with these procedures is nor-
ing the existence or nature of the disqualifying conviction mally sufficient to shield a seller from liability under § 922(d),
would generally not be viabFfé. even where the buyer falsely certifies his stdtusbsent inde-
pendent sources of information indicating that a buyer may be
The culpability of the transferor depends upon a different disqualified, the seller is entitled to rely upon the buyer’s
standard of knowledge. In a prosecution under 18 U.S.C. 8responses on the official forfh.Courts have specifically held
922(d), the government must prove that (1) the accused transthat Congress did not impose on the transferor a general duty to
fered a firearm or ammunition to a certain person with a convic- conduct a background investigation before every trafsfer.
tion for a misdemeanor crime of domestic violence and (2) at
the time of the transfer, the accused knew or had reasonable The standard of reasonable cause raises unique issues in the
cause to believe that the person had the disqualifying convic-military context. By virtue of his position, the commander
tion.®2 Thus proof that the accused had actual knowledge of thebears greater responsibility than a commercial dealer. Com-
prior conviction, or some reasonable basis to suspect it, is necmanders have the authority and obligation to enforce the law
essary to establish liability for a prohibited transfer. within their command&® Moreover, the commander’s duty to
monitor the morale and welfare of the soldiers within his com-
The “reasonable cause to believe”standard under 8 922(d)ymand, and his close daily supervision of his soldiers, may make
has not been extensively litigated and is not defined in the statit difficult for him to disavow knowledge of any conviction
ute. Existing case law suggests that the government must showccuring after his assumption of command. Similarly, knowl-

87.1d. 8 921(a)(33)(B)(i). Based upon these restrictions, a summary court-martial conviction or punishment imposed under B@Md,Mould not count as a
disqualifying “conviction” under the Lautenberg AmendmeS$te generallynited States v. Brown, 23 M.J. 149 (C.M.A. 1987) (holding that an Article 15 is not a
“prior conviction” under M. R. Evip. 609); United States v. Rogers, 17 M.J. 990 (A.C.M.R. 1984) (holding that a summary court-martial in which the accused was
not represented by counsel was not a “prior conviction” for impeachment purposes underBp. 609(a)).

88. 18 U.S.C.A. § 921(a)(33)(B)(ii) states that a person shall not be considered convicted of the offense if the “convietiolbeen expunged, or set aside or for
which a person has been pardoned or has had civil rights restored unless [the] pardon, expungement, or restoratidn®egjpiesgly provides that the person

may not ship, transport, possess, or receive firearms.”

89. SeeUnited States v. Mains, 33 F.3d 1222 (10th Cir. 1994).

90. SeeUnited States v. Field, 39 F.3d 15 (1st Cir. 1994) (relying on United States v. Freed, 401 U.S. 601, 60%¢£l8Bb)jsited States v. Sherbondy, 865 F.2d
996, 1002 (9th Cir. 1988) (discussing knowledge elements under the GCA).

91. SeeUnited States v. Turcotte, 558 F.2d 893 (8th Cir. 1977) (mistake of law generally not a defense under § 922). Sinceeqairgsers proof of a mental

state as to the first element of the crime, the defense of mistake as to the prior conviction is not generally Seaigderally Wayne R. LaFave & AusTin W.

ScotT, R., SuBsTANTIVE CRIMINAL LAaw § 5.1(a) (1986) (“[llgnorance or mistake of fact or law is a defense when it negatives the existence of a mental stdte essenti
to the crime charged.”). However, a limited exception has been recognized where the accused reasonably relied upogoaeoffiedat assurance that a previous
conviction did not prohibit a sale under federal law. United States v. Tallmadge, 829 F.2d 767, 774 (9th Cir. 1987).

92.18 U.S.C.A. § 922(d) (West Supp. 1958¢eUnited States v. Murray, 988 F.2d 518 (5th Cir. 1993).

93.See, e.g.United States v. Xavier, 2 F.3d 1281 (3rd Cir. 1988)rray, 988 F.2d 518; United States v. Garcia, 818 F.2d 136 (1st Cir. 198