
D A PAMPHLET 27-50-14 HEADQUARTERS, DEPARTMENT OF THE ARMY, WASHINGTON, D. C. 
-

Measure Of Qualitative Changes In Commander Use 
Of Nonjudicial Punishment and Courts-Martial ’ 

By: Captain Royal Daniel and Lieutenant Colonel John L. Costello, Jr., Develoments, Doc­
trine & Literature Department, TJAGSA 

One of the great “givens” in Army manage­
ment lore is that the court-martial rate per 
thousand is an indicator of the state of unit 
discipline. This monograph will be cast in the 
same terms, but i t  must be recognized that 
expression of the numbers of courts-martial 
and nonjudicial punishments per 1000 troops 
measures oficial action and not the real quan­
tity of unacceptable behavior. Further, a neg­
ative indicator of discipline is not consistent 
with the recent emphasis on the positive or 
non-punitive content of the state of discipline, 
as exemplified in FM 22-100, Leadership. 

Other difficulties with the rate per thousand 
formulation are the absence of a “zero point” 
for comparison purposes and the existence of 
dimensions of  the rate expressed. A com­
mander may properly ask the size of his “dis­
cipline” problem ;he also needs to know how i t  
is changing and where it stands relative to 
other units. These reasonable demands raise 
requirements for an indicator of “normalcy,” 
a bench-mark against which change can be 
measured and for a way to compare general 
court-martial “apples” with special court­
martial < ‘oranges.” 

We know that the total number of troops in 
a command affects the number of responses, 
i.e., the Army-wide totals increase with troop 
strength, although not proportionately, and 
they increase somewhat differently for each 
type of response. Thus, a 3 %  increase in gen­
eral courts does not reflect the same phenome­
non as a 37% increase in specials or Article 
15’s. Also, the rates are expressed in and 

create an image of blocks of 1000 troops. 
These circumstances constitute the “dimen­
sions” referred to above which reduce the com­
parability of the rate figures. 

The objective, then, is to find a way to 
measure changes in response rates which tells 
the commander how much of the change is 
attributable to a qualitative change in condi­
tions affecting his command, and how much 
is simply created by changes in troop strength. 
These characterizations are essential to a de­
termination of “acceptable” or “unacceptable” 
changes and to the identification of appropri­
ate areas for the application of management 
or leadership tools. 

The method chosen was to use index num­
bers, similar to those frequently seen to  meas­
lire prices of goods in terms of buying power 
in a by-gone era. For example, if the 1967 
dollar was worth 100 cents, and the 1970 
dollar was worth 95.4 cents, the price of 1970 
goods in terms of 1967 dollars will be higher. 
The drop from 100 to 95.4 is a depreciation of 
4.6g.  Army response rates are a measure 
similar to prices, and in terms o f  a base 
period, a percentage can be obtained. This 
number is easily interpreted and is dimension­
less. Thus the index numbers derived in this 
way for each type of response can be easily 
c o m p a r e d . Furthermore, the percentage 
change in a form of reaction-say article 15’s 
- c a n  be parsed into two components: that 
whichais attributable solely to changes in the 
number of troops, and that which is attribu­
table to something else. The base period must 
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be taken to be normal in some sense, for it 
will generate the “zero-line” against which 
subsequent changes are measured. For our 
first set of data, the first quarter in the 1970’s 
was chosen, simply because it was the first 
such period for which we had reports. From 
that point, quarterly data are available from 
the JAG-2 reports filed with the U.S.Army 
Legal Services Agency, (formerly US.  Army 

cordance with AR 27-10. The 
Department of Developments, Doctrine & Lit­
erature, TJAGSA, has computerized these re­
ports for the period since FQ 703 (January 
through March 1970) for each of approxi­
mately 60 General, Courts-Martial Jurisdic­
tions (GCMJ) . Because troop strengths were 
available for the Army as a whole (they are 
not automatically available for any given 
GCMJ), and because of the more universal 
interest in the aggregate data, the jurisdiction 
used for this first analysis i s  the whole Army, 

The results are displayed in figures 1 
through 4. Each is a separate type of official 
reaction to troop conduct. Each starts out at 

~0% for the qualitative or “&”-line. The hori- , I 
zontal axis measures time in fiscal quarters. I 
The “&”-line shows that portion of the change 
which is not attributable to a change in troop I 

strength, but must be explained on some other 
ground. If the “&”-line drops below the “zero”­
line, it means that the change in responses has ) 

dropped more sharply (or increased less 
sharply) than a change in the number of 
troops. Interpreted, this means that officers 
are either more tolerant of troop behavior, 
troops are better behaved, or the process 
simply is not churning responses out with the 
same efficiency. The areas abov 
line measures a stiffening of co 
tudes, deterioration of behavior levels or in­
creases in system efficiency. 

Obviously this division is still not as fine a 
cut as might be desired; efforts to increase 
precision will continue. This presentation at 
least permits statements such as: The X% 
increase in the special court-martial rate per 
thousand during the last year is attributable 
to: [matters within the control of this com­
mand; there was no change in troopstrength ,-
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to account for it.] [a Y% increase in troop­
strength] or [in some degree to a slight in­
crease in troopstrength, but largely to other 
causes. During the same period the command 
was a t  full strength of company officers and 
NCO's for the first time in 4 years.] 

One additional comment must be made con­
cerning the relation between troopstrength 
and response rates. It is clear that a change in 
troopstrength results in a change in responses, 
but the same quarter which witnessed a 
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change in troops may not yet reflect the con­
commitant change in JA workload. Processing 
times in excess of 60 days reinforce this lag­
ging phenomenon. Thus, correlations of troop­
strength and response rates, particularly for 
general and summary courts, must be per­
formed to compare one quarter's responses 
with the strength of an earlier quarter. Which 
quarter to choose is determined empirically; it  
i s  sufficient to note here that the Army-wide 
charts that follow have been so adjusted. 
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The following lists shows the number of responses greater than (or less than) the number 
which would have occurred if imposed as intensely as in the base year (average: 1962-1963) 

Generals 

1952 5166.203 

1953 8406.858 

1954 7493.917 

1955 7167.798 

1966 5803.179 

1957 3781.191 

1958 2079.036 

1959 867.798 

1960 403.027 

1961 238.309 

1962 -18.162 

1963 18.162 

1964 39.901 

1965 -274.876 

1966 -495.634 

1967 -668.611 

1968 -343.316 

1969 -266.032 

1970 -20.236 

1971 450.305 

/ 1972 260.909 

1973 117.479 

P 

Specials Summaries 

12528.404 32393.148 

26156.731 44560.822 

16266.768 25301.162 

7102.848 7209.491 

8677.783 10991.874 

9013.715 15159.650 

4044.620 10725.891 

-1228.909 5460.669 

-3214.265 884.026 

-220.298 4175.199 

-414.9ai 4905.991 

414.981 -4906.991 

-1709.737 -20301.308 

-1263.358 -20193.958 

-5006.191 -26200.237 

-1937.161 -39127.829 

4989.690 -43905.629 

20393.757 -4181 1.767 

3568.449 -38994.174 

-4827.557 -31937.238 

-8867.247 -23604.639 

-7598.130 -23341.950 

FIGURE 5 

i 
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Comment On The Charts. 
The general court-martial index (Fig. 1) 

shows a slight tendency to try fewer persons 
than the level of troopstrength would suggest, 
relative to the base quarter. This result is 
significant because the number of general 
courts tried in the Army in the last 16 years 
has been only 25% of the post-World War I1 
levels. A continuous negative “&“-index sug­
gests that the pressures for further reduc­
tion persist. This short-term analys 
however, be examined against the long-term 
picture. The “Q”-index for FY 1952-1973 
summarized below (Fig. 5) in actual num­
bers of cases (rather than in percentage 
points) shows substantial positive numbers in 
the last three years, relative to a 1962-63 base. 
These “overages” of 450, 260 and 117 prob­
ably reflect a post-Vietnam clean-up ; their 
downward trend is consistent with the short­
term indication of the persistence of pres­
sures to reduce the intensity of GCM’s even 
further. 

The special court chart (Fig. 2) shows 
clearIy that the incidence o f  SPCM‘shas de­
clined much faster than troopstrength, rela­
tive to FQ 703. This i s  remarkable in the 
short term, in that during FY 69 more 
SPCM’s were tried than in any other year be­
tween 1952 and 1973 except 1953. Correlation 
coefficients show the incidence of SPCM’s to 
be more closely related to troopstrength than 
that of the other two types of courts. Despite 
that close relationship, commanders turn to 
the SPCM less frequently than in the past. 
The 1972 and 1973 totals of 16,000 and 13,000 
SPCM were both lower than any other years 
in the period 52-73 by more than 20%. The 
long-range “&”-index in Figure 5 shows that 
1973 was 7600 cases below the 62-63 level 
and that the preceding two years were simi­
lar. The down trend in the incidence of courts­
martial is indicated more strongly here than 
in the GCM discussion above. Where the GCM 
indicators were based on ratios such as 40 of 
1600, here the negative indicators are 50% 
of the total cases. 

The total numbers of summary courts­
martial in the Army have declined from 100,­
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000 in 1953 to 7,000 in 1973. In terms of the 
62-63 base in Figure 6, a strong negative 
trend remains. However, the short-term chart 
(Fig. 3) suggests a levelling-off. The sum­
mary court column in Figure 5 shows ,dra­
matically how the “Q’-index will reflect 
changes such as the 1962 revisions to Article 
15, UCMJ. Since 1963, the total numbers of 
summary courts imposed have been less than 
half the expected rate, reflecting clearly the 
decision-maker’s turn toward the mole flexi­
ble Article 15. 

Article 15’s “track” the troopstrength more 
closely than any of the kinds of courts-mar­
tial, but the same general down-trends are 
reflected in Figure 4. Available records on 
Article 15’s Army-wide provide totals only 
since F Y  65, and consequently n o  long term 
“&”-index has been constructed. The absolute 
figures show recent rates in excess of 200 per 
thousand per , year, although the absolute 
numbers have declined from 301,000 in 1970 
to 190,000 in 1978. 

Application. 

At TJAGSA these methods and findings 
will be used ‘in research and in the 
preparation of management data for TJAG. 

The SJA of any GCM can use the foregoing 
methods and ideas as follows: 

1. Pick a base year; compute percentage 
changes in troopstrength and in each response 
with respect to the base year. (Divide the 
number for each year by the number for the 
base year and multiply by 100) 

2. Compute the difference between the 
in troopstrength and the per­
each response to reach the 

“Q”-index. I 

3. Plot on a “zero”-line as in Figure 1-4. 

The “&”-index measures the size and the 
nature of any pattern of change which might 
exist. The size is reached by applying the net 
percentage computed in 2 above to the total 
for each response. The “nature” is suggested 
by the sign, positive or negative. 

2­

<-

P 
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An explanation of the “&”-index may lie in 
one or more of these considerations: 

* a change in the ability of commanders to 
use the formal techniques of military leader­
ship instead of formal ganctions. This might 
be called an experience factor ; 

* a change in the quality of the leaders in 
general : more motivated, more intelligent, 
better trained, etc. ; 

* a change in the relative efficiency of the 
law enforcement system-from M P  arrest, 
through JAG trial, to confinement or rehabili­
tation-so that commanders might think 
other ways more expensive, less expensive, or 
more effective or less so; 

* a change in the unit‘s mission; 

* a change in the mental and physical po­
tential of the troops ; 

* a change in the attitudes towards au­
thority which the soldier brings from civilian 
life and which is conditioned by his experi­
ence before coming to the unit; 

* a change in the physical surroundings of 
the soldier and the conditions under which he 

Changes in Processing 

trains or fights, relaxes, eats, sleeps, etc. This 
factor was tested extensively under VOLAR, 
and many data are available; 

* a change in the benefits paid or given by 
the Government to the soldier ; 

* a change in the general level of crime, 
education, employment and other factors in 
the civilian community ; 

* a change in the history of discipline for 
this soldier or his unit. The cyclical trends in 
article 15 data and summary court data sug­
gest a strong effect of the immediate past up­
on the decision to use a particular remedy. 

From this list it can be seen that more work 
remains than has been yet accomplished. 
Some o f  the above factors might well be iso­
lated, while others may remain as an in­
tractible, unmeasured residual. The quali­
tative change data have been created, and 
work will progress to explain the “&“-index 
further. SJA’s are encouraged to consult in­
formally with TJAGSA (DDL) and, es­
pecially, to share the product of any analysis 
prompted by this article. General comments 
and criticisms are equally encouraged. 

Article 138 Complaints 
By: Major Joseph C. Malinoski, Jr., 

The Administrative Law Division, Office of 
The Judge Advocate General, has recently 
completed a revision of Army Regulation 27­
14, Receipt and Processing of Complaints Un­
der Article 138, UCMJ.The new regulation 
i s  dated 10 December 1973 and becomes ef’l?ec­
tive on 1 February 1974. For uniformity in 
processing, any complaint which has not been 
acted upon by the commander exercising gen­
eral court-martial jurisdiction prior to 1 Feb­
ruary 1974, should be processed under the 
new regulation. 

Article 138 has proven to be a valuable tool 
for the resolution of problems and righting 
of wrongs within the Army, without the ne­
cessity for complaints to Congress or  other 

Adminis trative Law Division, OTJAG 

agencies outside the Army. Appropriate re­
dress and relief is normally granted by com­
manders within the chain of command before 
arrival a t  Department of the Army. The new 
regulation sets forth guidelines for the 
handling of complaints;while the changes are 
primarily procedural in nature, they may in 
certain cases significantly affect the manner 
in which a complaint is processed. The new 
changes in procedure are intended to accom­
plish the following goals: 

a. Provide greater latitude to commanders 
in the disposition o f  complaints. 

b. Standardize and streamline the proc­
essing of complaints. 
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c. To the extent possible, insure that meri­
torious grievances are settled fairly and ex­
peditiously. 

The purpose of this article is to explain 
the more significant changes, and to suggest 
certain practical policies for Staff Judge Ad­
vocates to consider in implementing the new 
regulation. The changes will be discussed gen­
erally in the order in which they appear in 
the new regulation. 

The initial change to be noted is in the defi­
nition of “His commanding officer”, in para­
graph 2, tying the definition to that contained 
in Army Regulation 27-10. While it has never 
been considered that a complaint would lie 
against a platoon leader, supervisor, noncom­
missioned officer, or others in similar posi­
tions, this definition clearly excludes them. 
Research into the history of Article 138, and 
its precursors, clearly indicates a Congress­
ional intent to limit the article to com­
manders-in the strict sense of the word­
rather than to provide an avenue for ex­
traordinary relief from any and all possible 
grievances at any level within the chain of 
command. 

Within the same paragraph, the limiting 
language previously contained in the defini­
tion of “wrong” has been removed so that the 
definition more closely coincides with the 
statute. Thus, judicial attacks upon this para­
graph (and the definition of “wrong”) by rea­
son of its limitations upon the statutory 
language should be largely eliminated. Now, 
virtually any “wrong” by a commander may 
be complained of. As will be noted, however, 
the commander exercising general court-mar­
tial convening authority may, in his discre­
tion, narrow considerably the scope of com­
plaints cognizable under the statute and new 
regulation. 

One of the significant changes from the 
standpoint of a Staff Judge Advocate is con­
tained in paragraph 6 (Scope) which pro­
vides that, if the complaint, on its face, o r  
after investigation or informal inquiry, is not 
directed against a commander, or there has 
been no written request for redress and de­

nial thereof, the general court-martial conven­
ing authority may, upon advice of his Staff 
Judge Advocate, return the co with­
out action. The file in such a case not be 
forwarded to The Judge Advocate General. 
Both the requirement for written request for 
redress and the previously contained 90-day 
period for  submission may be waived by the 
officer exercising general court-marital juris­
diction. There is no provision for waiver of 
the requirement that the complaint be against 
a commander as defined in the new regula­
tion. ObviousIy, however, if a legitimate 
grievance exists, it is expected that corrective 
action will be taken under other authority. 
If the general court-martial convening au­
thority acts on the merits of the complaint, 
whether favorably or unfavorably, such ac­
tion constitutes waiver of the 9Olday limita­
tion or the lack of written request for redress. 
While this provision is new, it reflects the po­
sition previously taken by the Office of The 
Judge Advocate General. It should be noted 
that the inquiry or investigation contemplated 
is preliminary in nature, and may involve 
nothing more than a reading of the file. 

Subparagraph “�id discusses an area not 
previously considered-i.e., what constitutes 
“proper measures for redressing the wrong 
complained of”. Article 138 makes it clear 
that principal responsibility for resolution of 
complaints lies with the “officer exercising 
general court-martial jurisdiction” over �he 
respondent. In many ‘cases, these are other, 
regularly established channels, in which reso­
lution of the complaint would be possible and 
appropriate. In many cases, the subject of the 
complaint is already under consideration in 
such channels. If preliminary inquiry estab­
lishes either o f  the above, the commander ex­
ercising general court-martial jurisdiction 
may-but is not required to-refer the com­
plainant to those channels, and such action 
will constitute “proper measures for redress­
ing the wrong complained of.” Thus, the 
scope or reach of the Article may be consider­
ably curtailed. Again, it  is contemplated that 
the inquiry will be informal and will extend 
only to a determination of whether such F 
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other channels exist, and whether the com­
plainant should be referred to them. Ex­
amples of areas in which other channels for 
redress are considered to exist are contained 
in subparagraph 5d. This list is not exclusive. 
While a decision to refer the complaint to 
another channel for resolution is sufficient re­
dress for Article 138 purposes, the file must, 
of course, be forwarded to the “Secretary 
concerned” in accordance with the Article’s 
mandate. [Due to a printing error, the sec-
Ond and Of subpara 5d (8) 
appear to be limited to ‘lause (8)* This was 
not intended. The second and following sen­
tences were, in fact, intended to be a contin­
uation of subpara 5d (rather than clause 
(8)), and thus should be interpreted to refer 
to or modify clauses (1) through (7) ,  as well 
as (81.1 

Paragraph 9 sets forth the actions to be 
taken by the officer exercising general court­
martial jurisdiction over the respondent, With 
respect to an informal inquiry, a new provi­
sion has been added. The requirement that 
the officer conducting the informal inquiry be 
senior to the respondent may now be waived 
for good cause provided, of course, that the 
officer conducting the inquiry is not under the 
respondent in the chain of command. Again, 
i t  is intended that the inquiry be tailored to 
the case under consideration. Most cases can 
be resolved through informal inquiry, with­
out an investigation under Army Regulation 
15-6, and this procedure is recommended ex­
ceyt in complex cases. After inquiry or in­
vestigation, the commander exercising gen­
eral court-martial jurisdiction must do one of 
h e  things before forwarding the complaint 
to the Secretary. He must : (1) grant or deny 
the redress requested; (2) return the com­
plaint as not cognizable under subparagraph 
5a; (3) if he lacks authority to  grant redress, 
forward the complaint to the jurisdiction 
which has such authority; (4) if there are 
other channels more sditable for resolution of 
the alleged wrong, advise the complainant and 
the methods by which to proceed; or (5) if 

the complaint is already under consideration 
in other channels, so advise the complainant. 

Except for cases which are forwarded toanother jurisdiction 9b (3) and 

those returned to the Complainant as not kog­
nizable (subparas 5a and 9b(2)) ,  all files 
must be forwarded to The Judge Advocate 
~~~~~~l for review. those c8ses in 
the commander exercising general court-mar­
tial jurisdiction has referred the complainant 
to other channels for resolution, review by 
The Judge Advocate General will 
be limited to a review of that determination. 

Paragraph 10 sets forth with greater 
specificity those matters which must be for­
warded. Included are the complaint, the origi­
nal request for redress and denial, the results. 
of the investigation or informal inquiry, the 
commander’s action thereon and a statement 
of the reasons for such action, and a copy of 
the notification to the complainant. The file 
will reflect that the action on the complaint 
was personally taken by the officer exercising 
general court-martial j urisdlction, and the 
forwarding correspondence will be signed by 
that officer. 

The Judge Advocate General, as the des­
ignee o f  the Secretary of the Army, per­
sonally reviews each complaint, and directs 
final disposition. The complainant and the of­
ficer exercising general court-martial juris­
diction are informed of the final disposition. 
Staff Judge Advocates are also provided a 
copy of the opinion, and are encouraged to 
establish a policy of notification to  the officer 
complained against. 

In its totality, the new regulation offers no 
substantial departure from previous philoso­
phy. It remains the Army position that griev­
ances should be resolved a t  the lowest possi­
ble level, while insuring that the soldier’s 
rights under Article 138 are  preserved. In 
clarifying existing procedures and strength­
ening the Article 138 program, the new reg­
ulation should prove more useful to both com­
manders and soldiers. 
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Inter-Corps 1 Relatio 

The following is taken from an t OTJAG 
paper entitled “Defense Counsel.” It is an 
articulation of the relationships between the 
Assistant Judge Advocate General for, Civil 
Law, defense counsel and the Chief, Defense 
Appellate Division. The scheme described will 
eventually be refined and incorporated into 
an appropriate Army regulation as an expres­
sion of doctrine and policy, 

“1: General: ?he Judge Advocate General 
supervises and assists all Judge Advocates in 
connection with prqfessional matters. The re­
sponsibilities described beloyv will ‘beperform­
ed an behalf Q� The Judge Advocate General 
byr-the persons indicated. Staff Judge Advo­
cqte offices at intermediate levels of command 
will, designate a, Senior Defense Counsel who 
will. advise and assist JAGC Defense Counsel 
in subordinate commands. Use of this channel 
and the levels of supervisory responsibility is 
encouraged, but not required ; direct com­
munication with the,  Assistant Judge Advo­
cate General for Civil Law or  any intermedi­
ate level is authorized. The Staff Judge Advo­
cate remains responsible in the traditional 
manner ‘for local command, control, supervi­
sion, support and assistance of  all Judge Ad­
vocates assigned to his office. 

for JAG’Defense Counsel 

“2.  Assistant Judge Advocate Gmeral for  
Civil Law: Reviews, evaluates, and initiates 
appropriate action, including advising The 
Judge Advocate General, as to inquiries, com­
plaints and requests f o r  assistance from 
JAGC defense counsel. Examples of matters 
to be considered include improper command 
influence, improper attempts to influence f u­
ture conduct of defense counsel, unfair treat­
ment, conflicts of interest, and inadequate ad­
ministrative or logistical support. Advises The 
Judge Advocate General as to general policy 
matters involving the defense counsel func­
tions. 

“3. Chief, Defense Appellate Division: As 
Senior Army Defense Counsel, advises the 
Assistant Judge Advocate General for Civil 
Law on defense counsel functions. Upon re­
quest provides advice and assistance to JAG 
defense counsel in the field as to past, present, 
or future cases in litigation, including trial 
tactics and pertinent precedents. Raises on 
appeal issues relating to current litigatjon. 
Advises the Assistant Judge Advocate General 
for Civil Law of issues which come to his at­
tention through records of trials or other­
wise.” 

Professional Developments” ’ 

Bg: Captain John D.  Horne, Developments, Doctrine & Literature Department, TJAGSA 

A recent analysis of the role of the Ad­
vanced Course in the projected career develop­
ment of a Judge Advocate officer has indicated 
that the Advanced Course i s  preparing its 
graduates for advanced assignments within 
the Corps. In undertaking its study, the De­
velopments, Doctrine and Literature Depart­
ment of TJAGSA chose three prior Advanced 
Classes-the 14th, 15th and 1 6 t h w h o s e  
graduates would presently be eligible ‘for 
either intermediate or advanced development 
assignments. The present job assignment of 
each officer in the selected classes was identi­

fied as  was each officer’s actual time in serl 
vice. These two factors were then compared 
to the projected career development for the 
Judge Advocate officer as set‘ forth in Your 
JAGC Career, a September 1973 publication 
of ‘PPT0,aOTJAG. 

Comparison of the actual career develop­
ment of the selected Advanced Classes to the 
career development projected by PPTO in­
dicated that 71% of those officers examined 
were presently assigned to a job within the 
selection projected for them. Even more note- ,-. 
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worthy was the finding that 22.5% of those 
officers examined were in a present assign­
ment ahead o f  the projection for an officer 
with a similar amount of actual time in ser­
vice. In only 6.5% of the present assignments 
examined was an officer assigned to a job be­
hind that projected for an officer with a simi­
1ar amount of actual time in service. Personal 
requests for assignments, however, may ac­
count for part of this percentage. It, there­
fore, may be concluded from these statistics 
that completion of the Advanced Course en­
ables the Judge Advocate officer to be pre­
pared to undertake an assignment in the area 
of intermediate or advanced professional de­

velopment when he becomes eligible or per­
haps sooner. 

’The following chart represents a summary 
of the statistics examined. 

COMPARISON OF JOB ZONES 
Job in Job Ahead Job Behind 

Adv. Proper of Proper Proper 
Class Time Zone Time Zone Time Zone 

14th 10 6 3 
15th 16 6 1 
16th 18 3 0 

44 (71%) 14 (22.5%) 4 (6.5%) 

I 

1 

l 
~ 

Criminal Law Items 

From: Criminal Law Division, OTJAG 


1. Suggested Addition to Post-Trial Re­
views. The failure of staff judge advocates to 
include in the post-trial review prior favorable 
recommendations of commanders forwarding 
charges continues to result in the setting aside 
of a substantial number of convening au­
thorities’ actions and the ordering of cnew re­
views and actions by appellate courts. The 
typical situation i s  that favorable recommen­
dations, particularly concerning whether the 
accused should be discharged, are included in 
the advice but not in the post-trial review, 
and there has been a change in the person of 
the convening authority. 

In order to alleviate this type of error, 
which occurs with a fair degree of regularity, 
SJA’s should consider the inclusion of a new 
paragraph in every post-trial review to in­
clude a restatement of appropriate recommen­
dations of every commander, court and/or 
military judge who made a recommendation 
favorable to the accused in forwarding, or 
otherwise dealing with, the charges against 
the accused. In today’g environment, we can 
ill afford to spend time on errors of this 
nature. 

2. New Sources of “Conduct” and Effi-

P 
ciency”. Two DA messages (3013452 Aug 73 

and 1012002 Sep 73) eliminated the conduct 
and efficiency ratings system. The basis for  
this change’was a determination by the En­
listed Personnel Directorate, MILPERCEN, 
that conduct and efficiency ratings did not ac­
curately reflect an individual’s conduct or job 
performance. However, prior ratings will not 
be deleted from the DA Form 20 and will be 
available for continued use so long as they 
are of value. (It should be noted that DA 
Form 20 will be replaced by DA Form 2-1 
which will not contain conduct and efficiency 
rating data. According to a representative of 
MILPERCEN, the final disposition instruc­
tions for the change will require a copy o f  
item 38 of DA Form 20, which contains the 
conduct and efficiency ratings, to be attached 
to the Form 2-1 by personnel offices in the 
field.) 

The Enlisted Efficiency Report (DA Form 
2166-1, 1 July 1970) will take the place of 
efficiency ratings. Such reports are intended 
solely to reflect job performance and related 
character traits, and do not cover conduct. 
Although the reports will not be filed locally, 
they may be obtained by the accuaed, the mili­
tary judge, or the prosecution. ‘However, the 
field 201 file will contain a USA-EEC Form 
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10, Enlisted Evaluation Data !Report. Thia i s  
an annual report which, among other ,things, 
states the average cumulative efficiency scores 
of the individual concerned and compares that 
with the overall Army a age score. Specifi­
cally, section 1I.a. of this form indicates the 
individual’s composite rating for both job per­
formance and related character traits. For 
additional information regarding conduct, re­
liance will have to be placed upon other docu­
ments in the file, such as letters of commenda­
tion and/or reprimand, certificates ”of achieve­
ment, awards received, and records of non­
judicial punishment. 

3.’ Records of Court-Martial‘Convictions. It 
has been noted that many records of trial go­
ing before the U.S. Army Court of Military 
Review contain improperly authenticated en-‘ 
tries on DA Form 20B, Record of Court-
Martial Conviction. Item 52 of that form 

lly must qontain two signatures lto I be 
ly authenticated. At  the time an entry 

is made+ Item 5 egarding an adjudged and 
approved sentence, the custodial ,officer must 
sign ,in Item 5 2 ,Thereafter, the custodial of­
ficer .responsible for the subsequent entry in 

of supervisory 

review.must also sign in Item 62. If the same 
I 

officer makes both entries in Item 51, he must 

again sign inuItem 52. Counsel should insure 

that the form sought to be introduced has 

been properly prepared. 


note on “Gran 

the December 1973 issue of The’A m g  Lawyer. 

The second sentence of paragraph 2 of the 

sample order on page ’24 should be changed to 


I
read as follows : 

I , 

As provided in Section 6002,’Title 18,
U.S. Code, no testimony o r  other infor­
mation given by Private El John ,Doe 
pursuant to this order (or any informa­
tion directly or indirectly derived from 
uch testimony or other information)
hall be used against him in a criminal 
ase, except a prosecution for perjury, 

’ giving aYalse statement or otherwise fail­
ing to comply with this order. 

I ‘ 

Additionally,‘there i s  a printer On page 
23 of that note which may hav ed some 

readers. The last line of the left- ­
(“partrnentco f  Justice.”) should 

have actually been set as the final line of the 
preceding paragraph (three lines above). 

1 

Legal Assistance Items 
egal Assistance Ofice,  

1. Expanded Legal A 

shed to impecunious, 
should so advise ,the 

Chief of Legal Assistance, OTJAG, Depart-
In the absence of a request to 

ill be presumed fiat 
either such a program is not desired:or that 
prckent resources do n9t permit that activity. 

‘ 2. Complaint. Recently a’complaint was re­
ceived that the marriage of a soldier stationed 
overseas‘ was unnecessarily delayed 4 weeks 
because ,the command allegedly was not aware 
of the age of majnrity in the State of Con­

h .incidents can be avoided by 
proper liaison between the’Legal Assistance 
Office and staff sections which handle such af­
fairs. 
’ 3. Training Film. Training film 16-3286 en­

sistance Oficer may be 
nting Legal Assistance 

despite the film’s age (1966). 

4. Debt Collection. Department I of the 
Army, as a matter of1 policy, is denying re­
quests of congressmen to assiht their con­
stituents in collecting debts due from military 
personnel stationed in states where statutes 
prohibit creditare from contacting debtors’ 
employers concerning obligations. The basis 
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of the denial is that the Army cannot be a 
party to the creditor violating the state law. 

5. Lease Agreements. Recently, changes 
have occurred in certain states with regard 
to lease agreements. For example, a landlord 
in Texas is no longer allowed to retain the 
entire security deposit for damages to the 
dwelling during the lease period, but rather 
must set out the specific cost of repairs which 
he proposes to deduct from the deposit and 
this figure is subject to review by a court, if 
there is a dispute as to the validity of the 
landlord’s claim of damages or the cost of re­
pairs. On the other hand, the tenant can no 
longer refuse to pay his last month’s rent (Le. 
forfeit the security deposit, which normally 
is an amount equal to. one month’s rent), 
thereby leaving the landlord no funds to cover 
damage repair expenses. Either party at­
tempting to violate these new rules will sub­
ject himself to certain monetary penalties 
over and above the actual loss incurred. Check 
with your local bar association to determine 
whether these rules exist in your state. 

6. Nonrecognition of Gain on Sale of Resi­
dence. Recently the Navy received an infor­
mal opinion from the Internal Revenue Serv­
ice concerning the nonrecognition of gain 
from the sale or exchange of a residence. 
See NAVSO-P-1983 (16th Edition) Armed 
Forces Federal Income Tax f o r  1973 Re­
turns, which represents the re‘sults of the IRS 
informal position. 

Section 1034 of the Internal Revenue Code 
provides that if property used by the taxpayer 
as his principal residence is sold, and if with­
in a period beginning one year before such 
sale and ending one year (18 months if a new 
residence is constructed by the taxpayer) 
after such sale, new property is purchased 
and used by the taxpayer as his principal resi­
dence, gain on the sale of the old residence 
shall be recognized only to the extent that 
the adjusted sales price of the old residence 
exceeds the taxpayer’s cost of purchasing a 
new residence. The adjusted sales price i s  the 
amount realized on the sale reduced by cer­
tain expenses for work performed on the old 

16 

residence to assist in its sale. Section 1034 
(H) suspends the period after the date of 
sale of the old residence during any time the 
taxpayer served on extended active duty with 
the armed forces, except that no period so 
suspended shall extend beyond four years. 

It was reported earlier (see The Arrnp 
Lawyer, July, 1973, and November, 1973) 
that this suspension was contingent upon 
there being an induction period as defined in 
section 112(c) (5) of the Internal Revenue 
Code and that when the draft expired on 30 
June 1973, the suspension period of section 
1034(H)terminated. 

The IRS has now indicated informally that 
if a taxpayer on extended active duty claims 
the four year suspension period of section 
1034(H) that such suspension probably 
would be granted. This is due to the possibility 
that pending legislation will be passed which 
would extend the suspe 

7. State Tax News. The state sales and use 
tax rate. All local taxes are excluded. 

Current Rate 

Ala. 4% 
Ariz. 3% 
Ark. 3% 
Calif.1 3.75% 
Colo. 3% 
Conn. 6.5% 
D.C. 5% 
Fla. 4% 
Ga. 3% 
Hawaii 4% 
Ida. 3% 
111. 4% 
Ind. 4% 

La. 3% 
Me. , 5% 
Md . 4% 
Mass. 3% 
Mich. 4% 
Minn. 4% 
Miss. 5% 
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State Curremt Rate State I Curremt Rate 
Mo. 3% Tenn.2 3.6% 
Neb. 2.6% 4%Tex. 
Nev. 
N.J. 

3% 
6% 

4%Utah 
vt. 3 %  

N.M. 
N.Y. 
Y.C. 

4% 
, 4% 

3% 

Va. 3% 
Wash. 4.6 “/o 
W. Va. 3 %  

b.D. 
Ohio 

4% 
4% 

Wis. 4% 
3%Wyo.

I -

Okla. 
Pa. 

2% 
6% 

1 The rate returns to 4.76% on Aptil 1, 1974, and 
i s  again decreased beginning January 1, 1976 through 

R.I. 6% December 1975. 
S.C. 
S.D. 

4% 
4% 

2 The rate of tax is decreased to 3% effective July
1. 1974. , 

Judiciary Notes 
( / L 

From: IU.S. A m y  Judiciary 

1. Inadequate Trial,Advocacy. While not a 
major problem of the military legal system, 

c. Failing to show that the sentence was ad-
judged by a Military Judge-three cases. -this subject i s  of basic importance to all mem-

bers of the legal profession. Because of this 
rudimentary interest of lawyers it is deemed 
worthwhile to reprint an article from the De-
cember 28, 1973 issue of the ALI-ABA CLE 

d. Failing to show the correct number of 
previous convictions considered-three cases. 

e. Failing to show in the PLEAS paragraph 
that the pleas to a certain Charge and its spec-

Review, a publication of the Joint Committee 
on Continuing Legal Education of the Ameri-
can Law Institute and the American Bar As-

ification were changed from guilty to not 
guilty by the military judge on defense mo; 
tion. 

sociation. The purpose of the article was to 3. 13th Military Judge’s Course (10-28 June 
bring to the attention of the national bar a 74). Closing date for receipt of applications 
portion of a lecture delivered on November 
26,1973, by the Honorable Warren E. Burger, 
Chief Justice of the United States, at the Ford-
ham University Law School, which dealt with 
this subject matter. The article immediately 
follows these notes. 

for the 13th Military Judge’s Course has been 
extended through 31 March 1974. A limited 
number of vacancies still exist at this time. 
Upon successful completion of the Military 
Judge’s Course, JAG officers will be detailed 
as part-time judges until vacancies occur in 
the US. Army Judiciary. Those officers de-

2. Recurring Errors and Irregularities. 
December 1973 Corrections by ACOMR of 
Initial Promulgating Orders : 

a. Failing to show a specification of a 

siring to attend the 13th Military Judge’s 
Course should request an application from 
Chief, Trial Judge (HQDA (SAAJ-TJ) ) Nas-
sif Building, Falls Church, Virginia 22041, 
Autovon :289-1795. 

Charge as formally amended during trial-3 
cases. 4. Key Personnel Changes in U.S. Army 

Legal Services Agency. On 1 October 1973 
b. Failing to show the correct service num-

ber in the name line. 
LTC Allen D. Adams was assigned as Dire+ 
tor, Administrative Ofice, US. Army Legal f l  
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Services Agency, Falls Church, Virginia. He 
succeeded Colonel John T. Jones, who had 
served in that position since 3 May 1968. 
Colonel Jones is now serving as an Associate 
Justice, U.S. Army Court of Military Review. 

Colonel William B. Carne has been recalled 
from retirement to serve as an Associate Jus­
tice of the Army Court of Military Review 
succeeding Colonel George 0. Taylor who re­

17 

tired 3 1  January 1974 with over twenty-three 
years of service. 

Colonel Charles C. Grimm has been assign­
ed as a trial judge at Fort Knox, Kentucky, 
after two years service as an associate judge
of the Army Court of Military Review. 

Colonel Matthew B. O’Donnell and LTC 
David L. Minton have also been recently as­
signed as associate judges of the Army Court 
of Military Review. 

The Special Skills of Advocacy 

By the Honorable Warren E.Burger, Chief Justice o f  the United States 


This note was Part I11 of a Five-Part Ar­
ticle, taken from the December 28, 1973 issue 
of the ALZ-ABA CLE Review. It highlights 
the fourth John F. Sonnett Memorial Lec­
ture, given by the Chief Justice a t  Fordham 
University Law School on November 26, 1973. 

* * * 
The third cause [for inadequate trial ad­

vocacy-Ed.] is the inevitable inability of 
prosecutor and public defender offices to pro­
vide the same kind of apprenticeships for 
their new lawyers as, for example, the large 
law firms provide. The prosecution offices and 
public defender facilities have neither the 
wealthy clients nor consequent financial re­
sources of the large law firms to enable them 
to develop whatever skills they need to carry 
out their mission. Prosecutors and public de­
fenders often learn advocacy skills by being 
thrown into trial. Valuable as this may be as 
a learning experience, there is a real risk that 
it may be at the expense of the hapless clients 
they representpublic or private. The trial 
of an important case is no place for on-the-job 
training of amateurs except under the guid­
ance of a skilled advocate. 

111 

Time does not allow a recital of the myriad 
points of substantive law and procedure that 
an advocate in criminal cases should know in 
order to perform his or her task. Suffice it to 
say that in the past dozen or more years a 

whole range of new developments has dras­
tically altered the trial of a criminal case. To 
give adequate representation, an advocate 
must be intimately familiar with these recent 
developments, most of them deriving from 
case law. 

Whether we measure the recent changes in 
terms of one decade or  three, we see that the 
litigation volume, particularly in criminal 
cases, has escalated swiftly. The Crimirlal 
Justice Act and the Bail Reform Act, the ex­
tension of new federal standards to state 
courts, rising population, increased crime 
rates, creation of new causes of action and ex­
panded civil remedies have contributed to the 
literal flood of cases in state and federal 
courts. 

Whatever the legal issues or  claims, the in­
dispensable element in the trial of a case is a 
minimally adequate advocate for each liti­
gant.1° Many judges in general jurisdiction 
trial courts have stated to me that fewer than 
25 percent of the lawyers appearing before 
them are genuinely qualified ;other judges go 
as high as 75 percent.” I draw this from con­
versations extending over the past 12 to 15 
years a t  judicial meetings and seminars, with 
literally hundreds of judges and experienced 
lawyers.12 It would be safer to pick a middle 
ground and accept as a working hypothesis 
that from ?(A to of the lawyers who appear 
in the serious cases are not really qualified to 
render fully adequate representation. The trial 
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of a “serious” case, whether for damages or 
for infringement of civil rights, or for a crim­
inal felony, calls for the kind of special skills 
and experience that insurance companies, for 
example, seek out to defend damage 

Let me t ry  to put some flesh on the bones of 
these generalizations concerning the function 
and quality of the advocates. I will t ry  to do 
this by way of a few examples observed when 
I sat by assignment as a trial judge, while 
serving on the U. S. Court of Appeals: 

1. The thousands of trial transcripts I have 
reviewed show that a majority of the lawyers 
have never learned the seemingly simpIe but 

I t  a r t  of  asking questions so as 
rete images f o r  the fact triers 

and do so in conformity with rules of evi­
dence. 

i 

2. Few lawyers have really learned the a r t  
o f  cross-examination, including the high a r t  
of when not to cross-examine. 

13. The rules of evidence generally forbid 
leading questions, but when there are simple 
undisputed ,facts, the leading questions rule 
need ,not apply. Inexperienced lawyers waste 
time making wooden objections to simple, ac­
ceptable questions, on uncontested factual 
matters. 

4. inexperienced lawyers are often unaware 
that “inflammatory” exhibits such as weapons 
or  bloody clothes should not be exposed to 
jurorg’ sight until they are offered in evi­
dence. 

6. An inexperienced prosecutor wasted’ an 
hour ,on the  historical development of the 
fingerprint identification process discovered 
by the Frenchman Bertillon until it  finally de­
veloped that there was no contested finger­
print issue. Such examples could be multiplied 
almost’without limit. 

j Another aspect of inadequate advocacy ­
and one quite as important as familiarity with 
the rules of practice - is the failure of law­
yers to observe the rules of  professional man­
ners and professional etiquette that are es­
septial f o r  effective trial advocacy. 

Jurors who have been interviewed after 
jury ,service, and some who have written arti­
cles based on their service, express dismay at 
the distracting effect of personal clashes be­
tween the lawyers, .There is no place in a 
properly run courtroom for the shouting I 

matches .and other absurd antics of  lawyers 
sometimes seen on television shows and in the 
movies. From many centuries of experience, 
the ablest lawyers and judges have found that 
certain quite fixed rules of etiquette and man­
ners are the lubricant to keep the focus of the 
courtroom contest on issues and facts and 
away from distracting personal clashes and 
irre1e~ancies.l~ 

A truly qualified advocate-like every gen­
uine prof essional-resembles a seamless gar­
ment in the sense that legal knowledge, foren­
sic skills, professional ethics, courtroom eti­
quette and manners are blended in the total 
person as  their use is blended in the per­
formance of the function. 

There are some few lawyers who scoff a t  
the idea that manners and etiquette form any T-b 

part of the necessary equipment of the court­
room advocate. Yet, if one were to undertake a 
list of the truly great advocates of the past 
100 years, I suggest heLwouldfind a common 
denominator : they were all intensely individ­
ualistic, but each was a lawyer for whom 
courtroom manners were a key weapon in his 
arsenal. Whether engaged in the destruction 
of adverse witnesses or undermining damag­
ing evidence or final argument, the perform­
ance‘was characterized by coolness, poise and 
graphic clarity, without shouting or ranting, 
and, without baiting witnesses, opponents or 
the judge. We cannot all be great advocates, 
but as every lawyer seeks to emulate such 
tactics, he can approach, if not achieve, super­
ior skill as an advocate. 

What is essential is that certain standards 
of total advocacy perfbrmance be established 
and that we develop means to measure those 
standards to the end that important cases 
have advocates who can give adequate repre­
sentation. Law school students are adults who 
can contribute once they are persuaded of the -
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need for training in this area. Rather than 
being “lectured” on ethics, they should be 
invited to discuss with the faculty and the 
best advocates the ethical element in the 
practice of law so as to impress them with the 
reality that courtroom ethics and etiquette 
are crucial to the lawyer’s role in society-and 
indispensable to a rational system of justice. 
Woven into the seamless fabric of effective 
advocacy, professional ethics and professional 
manners are no less important than technical 
skills. 

Lawyers are - or should be - society’s 
peacemakers, problem solvers, and stabilizers. 
The English historian Plucknett suggests that 
England and America have been largely 
spared cataclysmic revolutions for two cen­
turies, in part because the common law sys­
tem lends itself to gradual evolutionary 
change to meet the changing needs of people. 
Lawyers can fulfill that high mission only if 
they are properly trained. 

Footnotes 
10-Burger, “Foreword,” in L. Patterson 

and E. Cheatham, The Profession of Law 
(1971). 

ll-One former colleague o f  mine on the 
Court of Appeals, Judge Edward A. Tamm, 
puts the figure a t  2 percent. “Advocacy Can 
Be Taught-The N.I.T.A. Way,” 59 A.B.A.J. 
625 (1973). 

12-Burger (Judge, U.S. Court of Appeals, 
Washington, D. C.), “A Sick Profession,” Re­
marks before the Winter convention of the 
American College of Trial Lawyers, Diplomat 
Hotel, Hollywood Beach, Florida, April 11, 

1967. Reprinted in 27 Fed. B. J. 228 (1967)) 
5 Tulsa L.J. 1 (1968)) and 42 Wis. B.B. 7 
(Oct., 1969). 

13-The techniques of advocacy in appellate 
courts, before regulatory agencies including 
tax tribunals, workmen’s compensation tri­
bunals and others, present separate and dis­
tinct subjects and could not be treated in a 
discussion of trial advocacy, which usually in­
volves a lay jury. 

l4-For 200 years in this country and in 
other civilized countries for much longer, all 
deliberative processes - the legislative in 
particular - have recognized that certain 
rules and formalities must be observed. In­
deed, Thomas Jefferson, hardly one to restrain 
free speech, wrote the original manual of 
etiquette and behavior for the United States 
Congress, drawing on the tradition of the 
English Parliament. See Burger, “The Neces­
sity for  Civility,” 62 F. R. D. 211, at 216-217 
(1971). 

From time to time a Member of the English 
Parliament or the House or Senate of the 
United States violates the rules and traditions 
of’those bodies, and when that has happened, 
various sanctions can be directed against the 
offending Member. His colleagues may subject 
him to public scolding on the floor of the house 
in which he sits, or he may be formally cen­
sured after hearings before a committee. 
These things do not occur often but frequently 
enough to remind members that there are 
certain lines which may not be crossed with 
impunity. Unfortunately, in the courts today 
f o r  the most part, lines are crossed often and 
with impunity except in rare instances. 

JAG School Notes 

1. Douglass Farewell. TJAGSA students 
and alumni, friends, and distinguished guests 
from the military and academic community
joined JAG School staff and faculty a t  
the University of Virginia School of Educa­
tion auditorium to bid a fond farewell to 

Colonel and Mrs. John Jay Douglass on Fri­
day, 18 January 1974. Colonel William S. Ful­
ton, Jr., successor to Colonel Douglass’ posi­
tion as School Commandant, coordinated the 
ceremonies, which included the presentation 
of The Distinguished Service Medal to Colonel 
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Douglass by Major General George S. Prugh, 
The Judge Advocate General of the Army, and 
a farewell salute from University of Virginia 
President Edgar F. Shannon. Mrs. Douglass 
was presented with a plaque designating her 
as an Honorary Member of the Staff and Fac­
ulty of The Judge Advocate General’s School. 
The farewell activities included an afternoon 
reception a t  UVA’s Alumni Hall, and a dinner 
a t  The Sheraton Inn. 

One of the highlights of the ceremony was 
the presentation of a black and gold Windsor 
chair to Colonel Douglass. The gift featured 
the JAC Corps crest and carried a plaque 
bearing the following inscription : 
This replica of The Judge Advocate General’s School’s 


Honorary Chair o f  Military Legal Education 

is presented to 


Colonel John J. Douglass, JAGC 

Commandant, 8 June 1970-31 January 1974 


With affection and esteem from the Staff and 

Faculty of The Judge Advocate General’s School, 


United States Army 

To an outstanding officer, lawyer, judge and 


legal educator 


2. Management For Military Lawyers (25­
29 March 1974). The Judge Advocate Gen­
eral’s School announces a new one-week man­
agement course for military lawyers. Designed 
especially for Deputy Division Staff Judge 
Advocates or equivalents with management 
responsibilities and for those who are being 
readied for such assignments, this course will 
cover the latest techniques in Personnel, Fis­
cal and Office Equipment Management. Course 
emphasis will be on working successfully with 
individuals and groups. The program will put 
aside the “in our office we . . .” approach to 
instruction, and will rely instead on the fund­
amentals o f  Communications, Organizations 
and Leadership as these concepts apply to 
government legal agencies. This new manage­
ment course contains a total of 30 hours of 
instruction spread over a five day week. The 
first classes are  scheduled for  the .week of 25 
March 1974. Contact Academic Department, 
TJAGSA for quotas. A detailed flyer follows 
in the near future. 

3. Courses. Last month, three Resident 
Continuing Legal Education courses were con­

ducted by the staff and faculty in Charlottes­
ville. During the week of 14-18 January, the 
Second Criminal Law and the Third Civil Law 
courses were presented for our paraprofes­
sionals within the Corps. The Fourth Ad­
vanced Procurement Attorneys’ course ended 
on the 18th after two weeks of classes and 
seminars, which featured eight distinguished 
guest lecturers from government and business. 
A schedule of our upcoming courses is set 
forth elsewhere in this issue of The Army 
Lawyer. 

4. Double Troubles in Basic Class. The “1st 
Basic Class is now well into its studies. 
Classes began for this group in early January. 
Not only does the group number 77 captains; 
it has the faculty seeing double in other re­
spects. The class contains two Smiths, two 
Wileys, two Giornos (Frank and Nancy, an­
other married JAG couple) and two William 
George Fischers’. The Captains Fischer have 
posed the biggest problem-which has been 
partially solved by referring to them by their 
“last four,” as “2847” and “4865” “respec­
tively.” 

5. Dining In. Another highlight of an ex­
tremely busy January was The School Dining 
In, held at The Boar’s Head Inn, on the eve­
ning of 9 January. In between the raising of 
goblets and the levy of fines, members’of the 
staff and faculty, the 22nd Advanced Class 
and guests heard a keynote speech from Gen­
eral Bruce C. Clarke (USA, Ret.) and were 
entertained by The Third Infantry (Old 
Guard) Fife and Drum Corps, and Color 
Guard. Distinguished visitors included : Gen­
eral Robert W. Porter (USA, Ret.) ; Major 
General George S. Prugh, The Judge Advocate 
General of the Army; Rear Admiral Merlin 
H. Staring, Judge Advocate General of the 
Navy; and Colonel Max G. Halliday, Assistant 
Advocate General of the Navy (Military 
Law). 

I 

6. Recent Visitors. First drafts of advanced 
class theses were submitted last month, but 
members of the 22nd Advanced Class still 
took time to hear Rear Admiral Merlin H. 
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Staring, The Judge Advocate General of the 
Navy, and Major General Kenneth J. Hodson, 
Chief of the U.S. Army Legal Services 
Agency. Both officers spoke as guest lecturers 
in the General Officer Seminar Series during 
December and January. Major Frederick E. 
Moss, Legislative Liason, OTJAG and James 
Michael from the Political-Military Affairs 
Section of the Department of State also spoke 

as part of the Special Studies in Negotiations 
Program. The Third Annual Kenneth J. Hod­
son Lecture, entitled “The Tripod of Justice,” 
was delivered by Justice William H. Erickson 
of the Colorado State Supreme Court. Special 
guests in attendance included General Hodson 
himself and Major General Harold E. Parker, 
the Assistant Judge Advocate General of the 
Army. 

Criminal Law Opinions* 
(Offenses-Disobedience of Superior Offi­

cer; Defenses) A Servicemember has a duty 
to obey only lawful military orders. In re­
sponse to a press query, the Criminal Law 
Division expressed the opinion that the In­
formation Office should answer the questions
postulated on the lawfulness o f  orders as 
follows : 

Q. 	What are the circumstances in which an 
officer is permitted to refuse to obey an 
order on the grounds of unlawfulness? 

A. 	A member of the armed forces i s  required 
to obey only lawful orders (paragraph 
169b, Manual for Courts-Martial, United 
States, 1969 (Revised edition), hereafter 
cited as MCM, 1969 (Rev.). A member of 
the armed forces has a duty to disobey an 
order which directs him to commit a crime 
i f :  

(a) he knows that the order is illegal, or 

(b) 	if the order is plainly illegal in the 
sense that a person of ordinary sense 
and understanding would know the 
order is illegal. 

Q. 	 Has the Army ever defined unlawful in 
any way as to provide guidance to officers 
in grey areas? 

A. Yes. See paragraph 509, Field Manual 27­
10, The Law of  Land Warfare. Another 
example appears in the “Film Reference 
to Training Film 21-4228,” entitled: The 

Q. Each example o f  criminal orders 
shown in the training film is ob­
viously an order to commit a 
crime. What guidance can you give 
us for situations that are less ob­
vious? May subordinates question 
an order which might be legal in 
some circumstances, but illegal in 
others? 

A. 	One should not presume an order 
to be illegal unless it is obviously
illegal. 

For example, it  would be ob­
viously illegal to burn down a vil­
lage your unit has just taken in a 
raid while the inhabitants are 
forced to remain in their houses. 
You must not obey such an order. 

After the inhabitants are moved 
to safety, military necessity, how­
ever, hight require the burning of 
a fortified village in order to deny
its use to the enemy as a strong
point. This would be lawful de­
struction because it would be re­
quired by military necessity. 

On the other hand, it would be 
illegal to burn down the village
merely for revenge. 

Whether the order is legal or il­
legal may depend on whether there 
is a military necessity for the act. 
This may depend on facts which 
the subordinate does not know and 
which he cannot be expected to 
know. 

The headnotes conform to the Criminal Law 
Geneva and the Division internal operating procedures, “Topical In-

P, 
which contains the following : dex” dated December 1973. 
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In  battle, military discipline re­
quires prompt and unquestioning

’ obedience to orders unless they are 
plainly and obviously illegal. In 

< doubtful cases the responsibility. Lrests with the superior giving the 
‘order, not with the subordinate 
,who obeys it. If the situation does 

ot demand immediate action, 
your superior may be asked to give 
an explanation of the facts which 
make the action necessary. 

The United States Army Court of Military 
Review and the United States Court of Mili­
tary Appeals recently discussed the ,legality of 

e of US.v .  Calleg. 

Q., What penalty does an officer risk for re­
fusing to obey an order subsequently de­
termined to have been lawful? 

A. 	Unless the order is plainly illegal, or is 
known to be illegal, a person receiving an  
order requiring the performance of a mili­
tary duty or act disobeys such an order a t  
his peril (paragraph 169b, MCM, 1969, 
(Rev . )) .Under the present Table of Maxi­
mum Punishments in the ManuaE, the max­
imum penalty for willful disobedience of 
the lawful order o f  a superior is dishonor­
able discharge (dsimissal in the case of an 
officer), confinement at hard labor for five 
years, reduction to the lowest enlisted 
grade, and forfeiture of  all pay and allow­
ances. 

Q. 	When is an officer allowed to resign, rather 
than face a penalty, if he regards an order 
as  unlawful, or if he regards an order as 
in conflict with his conscience? 

A. 	 An officer may tender his resignation at 
any time. Whether the resignation shall be 
accepted is a matter within the discretion 
of the Secretary of the Army. No person in 
the military service has a vested right to 
“resign rather than face a penalty.’’ A 
military member may apply for  discharge 
as a conscientious objector to war in any 
form by reason of deeply held moral, ethi­
cal, or religious beliefs. See Army Regula­
tion 635-20. 

Q. 	Can the matter of unlawfulness apply to  
questions of conscience, or is a strict legal 
definition the only one used to determine
lawfulness? , z I 

A. The lawfulne f an order i s  a matter of 
law, tested by legal processes, to include, 
where applicable, such a test in a court­
martial. When a person is determining 
the order’s lawfulness, the measurement 
is by objective consideration as  given by a 
person of ordinary sense and understand­
ing rather than an individual’s own sub­
jective considerations. The MCM, 1969, 
(Rev.), in paragraph 169b, states that “the 
fact that disobedience to a lawful command 
would involve a ‘violation of the religious 
scruples of the accused is not a defense’,’ 
to a charge o f  disobedience. The military 
appellate courts have consistently held that 
personal scruples or  qualms, whether 
based upon religious conviction or personal 
philosophy, do not excuse the disobedience 
of a lawful order. -Q. 	How much precedent is there in the Army 
of officers refusing to obey orders on the 
grounds of unlawfulness? In what circum­
stances and in what ranks has this most 
frequently occurred? 

A. 	The Court-Martial Reports contaih refer­
ences to many cases involving disobedience 
of orders or  regulations, and innumerable 
defenses have been raised. The legality of 
orders has been attacked on the following 
grounds, among others : 

(1) the order was issued for the attain­
ment of private gain ; 

(2) 	the order was issued to increase the 
punishment of a contemporaneous of­
fense ; 

(3)  the order directed an accused to in­
iminate himself; and 

e order restricted an accused’s con­
stitutional freedom, e.g., United States 
v .  Taylor,37 CMR 547 (ACMR 1966) ; 
United ‘States w.  Musquire, 23 CMR 
571 (ACMR 1957) ; United States v. -
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Wysong, 9 USCMA 249, 26 CMR 29 
(1958). The reported cases where il­
legality of an order was raised as a 
defense involve both officers and en­
listed personnel, but more frequently 
involve lower ranking personnel. 

Q. 	 Did any officer ever challenge the lawful­
ness of the commander-in-chief’s order to 
wage war in Korea, Vietnam or elsewhere 
on the grounds that this is a power given 
in the Constitution only to Congress? 
What was the disposition of any such 
challenge (9) ? 

A. 	In a few cases, tin accused has contended 
this. However, the United States Court of 
Military Appeals rejected this contention, 
United States v. Johnson, 17 USCMA 246, 
38 CMR 44 (1967). That Court also has 
ruled that for purposes of military justice 
a condition of war may exist notwithstand­
ing the lack of a formal declaration of war 
by Congress. See United States v. Ander­
son, 17 USCMA 588, 38 CMR 386 (1968) ; 
United States v.Bancroft, 3 USCMA 3, 11 
CMR 3 (1953). Long ago in Martin v. 
Mott, 12 Wheat 19 (US .  1827), and more 
recently in Johnson v. Eisentrager, 389 

US 763 (1950), the United States Supreme 
Court refused to question the legality, wis­
dom, or propriety of the President’s de­
cision to send armed forces to any particu­
lar region. 

Q. 	Did any officers refuse to accept orders to 
participate in the control of civilian dis­
orders of the past 10 years on the grounds 
of unlawfulness? 

A. 	A review of records readily available at 
Department of the Army level fails to re­
veal any such court-martial case (one in­
volving an Army officer who refused to 
obey orders to participate in the control of 
civilian disorders, in the past ten years, 
on the grounds of unlawfulness) . However, 
the very short time limits imposed by you 
in asking for this material do not permit 
research in the depth necessary to answer 
the question fully. 

The above answers were drafted with a view 
towards publication by news media for com­
pensation of laymen and are not intended to 
address a specific factual situation. .The tenor 
of the responses conforms to current policy 
and published case law. DAJA-MJ 1973/ 
12292,4 January 1974. 

Administrative Law Opinions* 

(Commissioned Officers-General) AR 27-1 
Gives The Commander Final Judgment In 
The Utilization Of Judge Advocates For Non­
legal Duties. It was opined that, as a matter 
of law, paragraph 12, AR 27-1, 19 Jan 1968, 
as changed by C4, 5 Mar 1971, does not pre­
clude a commander from determining that 
the effective functioning of his unit or in­
stallation requires the utilization of judge ad­
vocates in connection with particular duties, 
to include staff duty officer or  assistant staff 
duty officer. The opinion noted that the JAG 
Corps wants no special conditions or favors, 
and that military lawyers must carry their 
fair share of duties. However, since major 
headquarters have more legal work than their 
lawyer resources can handle and there is a 

critical shortage of military lawyers, it was 
suggested that such use of JAG Officers “be 
limited to cases of actual necessity, where 
overriding command requirements dictate, 
and where no other feasible solution is ap­
parent.” The intent of the questioned provi­
sion is merely to emphasize that, from the 
standpoint o f  efficient management, officers 
with particular skills are usually most effec­
tively used in performing duties involving 
those skills. Moreover, use of JAG Officers to 
perform other than legal duties will ulti­
mately be considered in determining the num­

* The headnotes for these opinions conform to the 
list of topic headings found at  Appendix 8-A to DA 
Pamphlet No. 27-21, Military Administrative Law 
Handbook (1973). 
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ber of judge advocates that‘can be assigned 
to a particular installation. However, the 
provision was drafted to give the commander 
final judgment in these cases. (DAJA-AL 
1973/4608, 22 Aug 1973) 

(Dependents-General) Transsexual Mar­
riage Recognized By State l Of Celebration 
Should Be Accepted As Valid And Dependent 
Benefits Accorded To Wife. A male with prior 
military service underwept sex change sur­
gery by a medical doctor in Colorado. The 
operation was successful, and a subsequent 
marriage to a male PFC, performed by a 
member of the Alaska State District Court, 
followed. An inquiry was made whether the 
two were entitled to receive all dependent 
benefits. It was opined that as Alaska recog­
nizes the marriage, full faith and credit dic­
tates that the Department of the Army also 
accept it. Language in the, Servicemen’s De­
pendent’s Allowance Act o f  1942 supports the 
argument by stating that “Class A depend­
ents of any such enlisted man shall include 
any person who is the wife . . . of any such 
enlisted man.” 37 U.S.C.$401 defines “de­
pendeht” with respect to a member of  a uni­
formed service as “his spouse,” and 10 U.S.C. 
$1072 renders “the wife” “eligible for medical 
care. The opinion added, however, that since 
an expenditure of public funds is involved, 
a definitive opinion on the issue could only 
be obtained from the Comptroller General. 
(DAJA-AL 1973/4491, 8 Aug 1973) 

(Separation From The Service-General) 
Case Is Final For Purposes Of Chapter 10 
Discharge Upon Completion Of Sentence Or 
Appellate Review, Whichever Is Later. An 
E M  had sought discharge UP Chapter 10, AR 
635-200. His request for discharge had been 
made one day ,before his non-BCD special 
court-martial was scheduled to convene. The 
special court-martial convening authority had 
directed that trial proceed. After trial, the 
special court-martial convening authority ap­
proved the sentence and ordered it executed, 
forwarding accused’s request for  discharge 
to the general court-martial convening au­
thority that same day. An opinion was sought 

as to disposition of accused’s.request for dis­
charge in view of the fact that he did not de­
sire to withdraw his request even though 
sentence had been fully executed. 

It was noted that the primary thrust of a 
Chapter 10 discharge is in its reciprocal 
benefits : administrative and correctional 
burdens are reduced for the Government, 
while an accused has 1 his punishment reduced 
or otherwise escapes the stigma of criminal 
conviction. When a sentence has become fully 
executed and appellate review completed, a 
subsequent discharge is of no further benefit 
to the accused. Although requests for dis­
charge may be approved ‘after trial, when 
done, the unexecuted portion of a sentence 
should not be approved (paragraph 10-lc, AR 
636-200, 15 Jul 1966, as changed by C36, 19 
Apr 1972). Therefore, for purposes of a 
Chapter 10 discharge, a case become8 final up­
on full execution of the sentence or comple­
tion of appellate review, whichever is later. 
Until that time, the general court-martial 
convening authority may accept a request for 
discharge. However, if the decision to accept 
a discharge is made at a time substantially 
after trial, the requestor, with the advice of 
counsel, should be offered the opportunity to 
withdraw his request for discharge. (DAJA-
AL 1973/4302, 1 Aug 1973) 

(Absence Without Leave; States and State 
Laws) Time Lost For Purposes Of 10 U.S.C. 
$972. An SJA requested an opinion as to 
whether time spent by a soldier in civilian 
confinement awaiting trial could be charged 
as,“time lost” under 10 U.S.C. $972 when the 
individual is initially confined while in a leave 
status, and i s  subsequently acquitted or a “no 
bill” is returned or a nolle prosequi i s  entered. 

It was observed that an acquittal on the 
merits by civilian authorities is normally 
viewed as establishing a conclusive presump­
tion of no misconduct. On the other hand, in 
a “no bill’’ situation, grand and petit juries 
are concerned with questions of criminal cul­
pability rather than an individual’s miscon­
duct for the administrative purpose o f  deter­
minations of time lost UP 10 U.S.C. $972. In ,-
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construing “avoidability” for pay purposes 
under 37 U.S.C. $503, it has long been recog­
nized that one’s misconduct may have resulted 
in his detention and concomitant inability to 
return to military control on schedule, even 
though his actions did not rise to a level of a 
criminal act. The “no bill” does not create a 
conclusive presumption of unavoidability and 
absence of misconducGan independent de­
termination of misconduct is necessary. Un­
der this approach, an individual who is ar­
rested and confined while on leave would be 
AWOL for administrative purposes when his 
leave has expired, but is subject to excusal 
UP paragraph 4-32(c), AR 630-10, 23 Apr 
1971, where the absence is unavoidable both 
as far  as the Government and individual are 
concerned. 

In the nolle prosequi situation, it was ob­
served that this voluntary withdrawal by a 
prosecutor neither frees one from further 
prosecution for the charged offense nor a sec­
ond indictment covering the same matter. The 
opinion could cite no reasonable basis for an 
administrative extension of a questionable 
presumption of no misconduct in this in­
stance. (DAJA-AL 1973/4458, 20 Aug 1973) 

(Separation From The Service-General)
Member In State Mental Hospital Due To Ci­
vilian Court Action May Be Discharged In 
Absetztia For The Convenience Of The Gov­
ernment. An individual reenlisted in the Army 
on 21 Jan 1969 for a period of six years. Fol­
lowing an unrelated court-martial conviction 
for AWOL, he was released to civil authori­
ties under a fugitive warrant for robbery and 
conspiracy to commit robbery, allegedly com­
mitted on 17 Mar 1969. The state court found 
him not guilty of the offenses by reason of in­
sanity, and committed him to a state mental 
hospital. On 16 Jan 1973, a military medical 
board diagnosed the individual’s condition as 
a severe antisocial personality but found him 
medically fit for further military service. The 
board recommended that the individual be 
administratively discharged. An opinion was 
requested in this case flue to the fact that the 
member was still a patient in the state mental 
hospital with no scheduled release date. 

The instant situation was found similar to 

P previous cases where, prior to trial, enlisted 

members were ordered committed to state in­
stitutions as either legally insane or mentally 
incompetent to stand trial, yet had been found 
medically fit for service in subsequent Army 
medical boards. In those instances, a dis­
charge for the convenience of the Government 
UP paragraph 5-3, AR 635-200, 15 Jul 1966, 
as changed, was given. Paragraph V.A.2. 
DOD Dir. 1332.14, 20 Dec 1965, as changed, 
does not afford a member the right to pre­
sent his case before an administrative dis­
charge board if he is discharged under hon­
orable conditions. Therefore, it  was opined 
that the individual could be discharged in ab­
sentia UP paragraph 5-3, AR 635-200, supra. 
(DAJA-AL 1973/4239, 24 Jul 1973) 

(Prohibited Activities-General) 31 U.S.C. 
$679 Bars Payment Of Telephone Installation 
Charges In A Change Of Government Quar­
ters. An SJA inquired whether the United 
States could pay the telephone installation 
charge for 176 military families being moved 
to new Government housing while their for­
mer Government quarters were being reno­
vated. The Army was providing reimbursable 
Class B-1 telephone service to the families 
pursuant to paragraphs 4-16 and 7-3b, AR 
105-23, 16 March 1967, as changed. 

The opinion noted that 31 U.S.C. $679 pro­
hibits the expenditure of appropriated funds 
for telephone service installed in any private 
residence, except for toll calls required 
strictly for the public business, and except as 
otherwise provided by law. Since the statute 
had been consistently construed to prohibit 
payment of such charges in similar cases, i t  
was opined that the payments would be im­
moper in the absence of additional enabling 
legislation. Furthermore, since appropriated 
funds would be involved, it was considered 
that 31 U.S.C. $679 would also bar a claim 
against the Government under the provisions 
of AR 27-20, 1 Jan 1971, as changed, for these 
charges. (DAJA-AL 1973/4459, 21 Aug 
1973) 

(Army Reserve-General ; Posts, Camps 
and Stations-General) Individual Assigned 
Or Attached To Unit For Annual Training 
May Not Be Assessed Service Charge For 
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Government Quarters. An opinion was sought 
as to the propriety of an installation billeting 
practice which apparently included a service 
charge for occupancy of Government quar­
terg, assessed against officers and enlisted per­
sonnel assigned or attached to a unit for their 
annual reserve training. 

Citing an identical response in DAJA-AL 
1973/3634, 16 Mar 1973, the ‘opinion stated 
that under the controlling provisions of sub­
paragraph 4 - 8 ~ ~AR 37-106,9 May 1968, as 
changed by ‘C51,31 Oct 1972, such service 
charges should not be assessed. Subparagraph 
4-8a(l) of the regulation states that a re­
serve component officer on active duty for 
training (excluding annual training) for less 
than 20 weeks will be assessed for occupancy 
of Government quarters a service charge the 
same as that for officers occupying Govern­
ment quarters on temporary duty. Subpara­
graph 4-8a(2) says that an officer or enlisted 
member of the reserve components on active 
duty for training of 20 weeks or more, and 
who occupies bachelor officer’s quarters or  
senior enlisted bachelor quarters, will be as­
sessed the service charge established for 
permanent party personnel occupying like 
quarters. Finally, i t  was pointed out that sub­
paragraph 4-8c states that an officer not as­
signed or attached to a unit for annual train­

ill be assessed the service charge estab­
lished for a permanently assigned officer at 
his . permanent duty station. (DAJA-AL 
1973/4337,31 Jul 1973) 

(Posts, Camps and Stations-General ; 
Efficiency Reports) Error Or Injustice Stem­
ming From Military Record References To 
Officer’s Refusal Of Vehicle Search Is Matter 
For ABCMR. The ABCMR requested an opin­
ion on the legal issues raised by an officer 
applicant seeklng expunction of all record 
references to a n  MP report stemming from 
an  allegedly illegal on-post search of his 
POY which ultimately resulted in the loss of 
his installation driving privileges. By au­
thority of the post commander, the provost 
marshal was conducting random “spot 
check’’ searches o f  POV’s. The searches had 
been precipifated by recent and extensive 

losses o f  Government property. On 17 Mar 
1970, after being stopped for such a check, 
the subject officer permitted the MP’s to con­
duct a safety inspection of his car, but de­
nied them access to the trunk and glove com­
partment. His denial was grounded upon a 
concern for his fourth amendment rights. 
This officer remained adamant in his refusal, 
and consequently had his post driving privi­
leges revoked. N o  disciplinary action was 
taken against the officer because of this in­
cident. Aside from an MP Report (DA Form 
19-32),the only other reference to it in Army 
records appeared in the reviewer’s comment 
on the officer’s OER (DA Form 67-6)I for 7 
July 1969-29 May 1970. In this remark, the 
reviewer expressed the opinion that the inci­
dent cast doubt on the individual’s “sense of 
responsibility as an officer and,his loyalty to 
the service and command.” 

Both contested documents herein were 
noted to be “military records” within the 
meaning of 10 U.S.C. $1552.As implemented 
by AR 15-185,28 Aug 1970, this (legislation 
authorizes the ABCMR to act if i t  finds error 
or injustice present. In the instant case the 
military police report ent: as a proper.po­
lice function, and the far ppears to have 
been prepared in accordance with the guide­
lines of paragraph 6c,AR 190-45,6 Sep 1960, 
as changed. The officer’s constitutional objec­
tions were not addressed, as no search was 
conducted-however, the base commander 
had authority to order such a search based 
on “military necessity” (paragraph 1-15a, 
AR 210-10,30 Sep 1968, as changed). As to 
the OER notation, Chapter 5,AR 623-105,16 
Oct 1972, as changed, outlined the duties of 
an OER reviewer at that ‘time. It i s  not un­
reasonable to conclude that the reviewer 
added his personal comments with a desire 
“to protect the interests of the Government” 
as had been provided in paragraph 5-2h of 
the regulation. N o  legal error was found in 
either record entry. However, the opinion
ended with the observation that the AkCMR 
makes the final determination as to whether 
error or injustice exists-and they can be 
present notwithstanding the lack o f  legal ob­
jection. (DAJA-AL 1973/4267,24 Jul 1973). 

-


-
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Status Report on Procurement of New Court Reporting Equipment 
From: Developments, Doctrine & Literature Department, TJAGSA 

The new closed microphone court report­
ing equipment system is close to reality. On 
24 Oct 73, HQDA approved the Required Op­
erational Capability (ROC) statement initi­
ated by the Judge Advocate Agency, CDC, in 
July 1972. HQ TRADOC directed imple­
mentation by AMC on 12 Nov 73 and, on 14 
Dec 73, HQ AMC ordered HQ USAECOM to 
submit “milestone” schedules for the pro­
curement. Spokesmen anticipate completion 
before the end of FY 74. 

Essential features of the commercially 
available system are : two recorder-tran­
scribers connected through a switch which 
permits continuous closed microphone report­

ing by alternating recorders and reversing 
cassettes on the idle machine. Familiar ateno­
masks, foot pedals and other auxiliary equip­
ment are used. There is also a hand-held, bat­
tery/AC operated back-up. 

Authorization to units is one per court re­
ported authorized by TD/TOE plus one for 
each active legal office (Cite: Ltr, ATCD-DI-
E, HQ TRADOC, 12 Nov 73, subject: Re­
quired Operational Capability (ROC) for 
Court Reporting System, CARDS Reference 
Number 1442). Since this is a new authori­
zation-basis, units should renew outstanding 
requisitions. 

Free Local Telephone Service in Barracks i s  Legal 

The Comptroller General has ruled that 31 
U.S.C. 679 does not prohibit the Army from 
providing local telephone service in barracks 
at Government expense where the service is 
for both official and personal use. Ms. Comp. 
Gen. B-175732, 1 October 1973. 

In construing 31 U.S.C. 679-which pro­
hibits the expenditure of appropriated funds 
for telephone service installed in a “private 
residence or apartment”-this decision [first] 
held that Army barracks are not private resi­
dences or apartments within the meaning of 
the statutory provision. Reasoning that an en­
listed man living in Army barracks has none 
of the prerogatives o f  choosing his own quar­
ters, determining who else will live with 
him and controlling who will or will not be 
permitted to enter the premises, the Comp­
troller General found that such a living style, 
would not comport with prior decision defi­
nitions that a “private residence or apart­
ment” is a facility, whether publicly or pri­
vately owned, set apart for the exclusive per: 
sonal use of one person or family. 

Secondly, the Comptroller General ex­
plained that, although 31 U.S.C. 679 reflects 
a general policy against the provision at Gov­
ernment expense of telephone service for the 
personal benefit of employees, some flexibility 
is  afforded where the residence is Govern­
ment owned and not set aside for exclusive 
personal use and sufficient official need for 
telephone service exists. The Comptroller 
General decided that barracks telephones 
would serve an official purpose in terms of 
direct official use and the fact that  such tele­
phones would also be available for personal 
use would not diminish that determination. 
An incidental official benefit given recogni­
tion in this decision was that free barracks 
local telephone service would materially en­
hance the Modern Voluntary Army concept 
by improving the soldier’s morale and ef­
ficiency and enhancing the Army’s efforts to 
attract personnel. The Comptroller General 
concluded that, moreover, the Army operation 
and maintenance appropriation is available 
for the welfare and recreation of military per­
sonnel. 





I 
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Roster of Reserve Judge Advocates Designated 
,Pursuant to Paragraph 4 (b),AR 608-50 

State and City 

ATiZOtUZ 
Sierra Vista 

California 

Illinois 
Moline 

Maryland 
Denton 

Mmsachwretk 
Boston 

Miskissippi 
Jackson 

New Mexico 
Albuquerque 

Penm&ania 
Philadelphia 

Tennessee 
Union City 

Vermont 

NcMne 

Shull, Charles J., MAJ, USAR 

RCPAC Control Gp (MOBDES) 

(SO #116, 18 Dec 73) 


Verzyl, Edwin, LTC, ARNG 

HQ 79th Support Center, CA NG 

(SO #66, 18 Jun  73)


I ,  

Fackel, Joseph F., CPT, USAR 

RCPAC Control Gp. 

(SO #66, 18 Jun  73) 


Kent, Roland C., MAJ, USAR 

RCPAC Control Gp (MOB DES) 

(SO #66, 18 Jun  78) 


Rogers, Herbert, LTC, USAR 

43d JAG Detachment 

(SO #66,18 J u n  73) 


Montgomery, Edmund W. 11, BG 

USAR, RCPAC Contr Gp (MOB 

DES) (SO #66. 18 June 73) 


Boyd, David F., Jr., COL, USAR 

210th JAG Detachment 

(SO #205, 23 Oct 73) 


Cohen, Gene D., CPT, USAR 

153d JAG Detachment 

(SO #116. 18 Dec 73) 


Jaffee, Jerome, LTC, USAR 

Warner, John L., Jr . ,  CPT, USAR 
RCPAC Control Gp (Standby) 
(SO #56,18 Jun 73) 

South Royalton 	 Burstein, Richard I., CPT, USAR 
RCPAC Control Gp (Reinf) 
(SO #116, 18 Dec 73) 

/ 
Vi~ginia  

, Norfolk 	 Cloud, John M., MAJ, USAR 
300th Support Group 
(SO #66, 18 Jun 73) 

Furr.  Carter, B.S., MAJ, USAR 

300th SuprJort Group 

(SO #56, 18 J u n  73) 


as Special Legal Assistance Officers 

Business Address Telephons N u h e r  

11 North Canyon Drive (602) 468-8070 
Sierra Vista, A2 86636 

2667 El Paseo Lane 483-3202 
Sacramento, CA 96821 

1st National Bank Bldg. (309) 762-0736 
Moline, Illinois 61266 

118 Market Street (301) 4792670 
Denton, MD 21629 

1 State  Street  742-0080 
Boston, MA 02109 

P. 0.Box 724 (601) 948-6321 
Jackson, MS 39206 

Suite 604 (606) 842-8287 

400 Gold Avenue S.W. 

New Mexico 87101 


3604 Weightman Street 

Philadelphia, PA 19129 


1201 Chestnut Street 735-0490 

7th Floor 

Philadelphia, P A  19107 


P. 0. Box 6 886-2424 

Union City, TN 38261 


Box 131 E. RFD #2 296-3040 
Vermont 05068 

108 The Mall 863-2316 

Janaf Shopping Center 

Norfolk, VA 23602 


801 Bank of Virginia 622-3239 

Norfolk, VA 23610 
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State and City 4 Name 

Washington 
Redmond 	 Diensen, Charles F., CPT, USAR 

226th JAG Detachment 
(SO #66, 18 Jun 73) 

Wisconsin 
Milwaukee 	 Burroughs, Charles C., CPT, USAR 

RCPAC Control Group 
(SO #66, 18 Jun 73) 

I 

Business Address Telephone Number 

7969 Gilman Street 886-1227 
Redmond, WA 98062 

1902 Marine Plaza 272-8660 
Milwaukee, WI 63202 

Judge Advocate General’s Cor s Reserve Component Technical Training 
I (On-SiteP April - June 1974 

The Reserve Component Technical Train­
ing Schedule (On-Site) for  April through 
June i s  set forth on the following pages. Ac­
tion officers should insure integration of the 
listed dates in appropriate local training 
schedules. As in Drevious months. coordina­
tion should be initiated with the “units other 
than JAGSO” listed to provide maximum op­
’Ortunit’ for these JAG Officers to ’lan to 
take advantage of this training. Questions 
concerning the on-site instruction by local Re­
serve Component officers should be directed to 

the appropriate Action Officer. Problems en­
countered by Action Officers or Unit Com­
manders should be directed to Assistant Com­
mandant for Reserve Affairs, TJAGSA, Char­
lottesville, Virginia 22901, telephone 804-293­
7469. 

Planning is cdrrently underway for the on­
site instruction for FY 75. Com­
ments or suggestions concerning changes or 
improvements in the program should be for­
warded to the address listed above. P-
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TJAGSA-RESERVE COMPONENT TECHNICAL T R A I N I N G  SCHEDULE 
( O N - S I T E )  


A P R I L - J U N E  
I -

ACADrnC 
DIVISION DATE CITY STIITE BLDG. OR TNG C m 
-

R o c  !-2 Apr =aining Center 

3-4 A P  Rattlesburg, E s s t i o n d  Guard k!nory 

i Apr  New Orlesne, IA 	 U.S.  Army Reserve Centi 
5010 Leroy Johnson Dr. 

I C L  L-2 API Amtin, TX WAR Center 

3-4 A P  USAR Training Center 

5 Apr IkChert Reserve Center 

-

L-2 Apz Loa h g e l e s ,  CA 


3-4 Apl Sacramento, CA 

5 Apr mise .  ?3 

-
1-2 A p  Richmond, VA Mlchelll OSARC 

3-4 Api Greenabom, IC USAR Trsinlng Center 

5 Apr Columbia, SC Foreat Drive Armory 

I C L  1900-2 portland, OR 

Woo-23 b e  mgelea ,  CA $350, F t  tkckthur, CI 

900-15 8an Francleco. CA Hall - PPeEidiO 
of 8an Francisco 

1974 

UNTTS 
OTHERTWJT 

JAGSO 

1026 ARWM 
35th EIiG BDE 

3 7 t h  CA QIOK 
HQ 3d TC BDE 
( m y )  

412th EIiG CMD 

377th SIT BDE 

71st SEP &EN 
BDE (NO) 

STATE AG 

413th CA Co 

BDE 
362d CA AREA 
493th CA Co 
4013th USA0 

63d ARWM 
3 l a t  CA GP 
3 l l t h  EFT BDE 
40th SEP IX 

BDE (N)
40th SEP-AFNC 

BDE (NO) 
426th CA Co 

ACTION OFFICER LRlsMEss TELE. 

CPT Robert E. R l t t e r  34-241-%X, 

UT Dorrnnce Aultman 601-503-2671 

l U  Donald Mlntz 504-586-1200 

W Cherles W. Richards 512-477-9623 

CPT David C. Cummine 806-742-6273 

!7-387-3731 

WP John J. Wittorff 213-485-3640 

425th CA Co 

8TATE AG WLWll la rdA.  Shnuk 916-445-2326 

STATE AG 1 M4J Robert M. Southcomb 208-344-?&1 

Q W E  NG 


2174th USA0 LTC Robert L. Kasden 304-770-2293 

&th TNG D N  

P b SIT GP 

STATE AG 


422d CA Co M A J  Dan FDUtS 119-275-5314 


l X n h  ARCOM LTC A. Hugh Rogers 359-2599 

36OthCAW 

U B 

U82d ARMY 
TWMLl[aL CMD 

4 5 b t  CA GP ~ cm ~siheyT. m l e s  jO3-22l-Olll
b4th CA ABER 

$k@l&STATE pG_ 

6 9  ARCOM - - C h J O h n ~ - ~ % f o < f f  -
P l a t  CA GP 
3 l l t h  SIT BDE 
40th BEF IN 
BDE (IiG) 

40th SBP AFNC 
BDE (NG) 

426th CA Co 

425th CA Co 


6 2 u t h  USAG 1LT Lionel M. Allao 

9lat TNG D N  

445th CA Co 
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.-

ClTY STAT: BLDG. OR Ti4G 

Sea t t le ,  KA k e y  Hall, Ft I a w t c  

Anchorage, AX 

Honolulu, HI 

1 9 - :  meton, MA Boston USAR Center 

1 9 4  Rovldence, FU Cwper USAR Center 

3800-: Hartford. CT Berry-Roeenblat Tng C 

Waahington, D.C. W a t e r  h,8%. =I 

Philadelphia, PA Philadelphia Mem. AFl 

Baltimore, MD Sherdian VSAR Center 

00-23 3alt Lake City, L? 	 Udg #107, Fort Dougli
UT 

00-23 knver ,  CO 	 -332 Fiteimmons Gen 
HoSP 

00-15 MinnSapoUe, mi cdg 501, Ft Snelling 

UMTS 
crmwm 

J A W  

124th ARCOM 
usAnmlnL4 
unT!c (1395

8lSt SEP rn 
HDE (no)

365th CA AR 
B 

448th CA Co 

BPATE AG 
29th SEP Ilc 
BDE 

p 2 d  CA WC 

94th ARmM
i s m  m BO 
35'7th CA AR 
B 

lI69t.h USA 
owmm 

26th Jn DN 
(NG)

STATE AG 

STATE AG 
4 4 3  CA co 

STATE AG 
76th TND D I  
4Uth CA Co 
399th CA GP 

220th MP BU 
310th FASCO 
97th ARCOM 
Dc NG HQ'e 
STATB AG fo 
MD 


79th M C U M  
304th CA AR 
B 

358th CA AR 
B 

4 g t h  CA Co 
404th CA Co 
STATE AD fo  
NG 

450th CA Co 
354th CA AR 
510th CBT 8 
300th CA GP 
2l22d USA0 

6 t h  ARCOM 
8214th USAG 
mAG 

STATEAG 

k h  ARCOM 
)5th IN BDE 
)5th SPT EN 
b A 
' th In DIV 
NG)
!Am AG 
17th CA Co 

ACTION OFFICER BUSRfEX3S T E U .  

MAT John P. Cook 624-7990 

MAJ John Spencer 

m Donald c. HaChad0 

MAT Peter F. MacDonald 617-727-2257 

C F I  Gerard C o b l e i g h  401-277-2154 

LTC Mark Wise Levy 203-522-2201 

W Rumell M. Klng, Jr. 202-525-9400 

C P I  Joseph S. Berarducci 215-533-7666 

Ln: John Faullr 202-382-6323 

EP 

MAJ Gail 0. Weggeland 524-5796 

LXC Bernard Thorn 03-244-3357 

MAT Teny. C. l a a s  iE-377-5511 
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m T S  
TY STATE BLDG. ORTNGCEWEi OTHERTHAN ACTION OFFICER mnEss TEIE. 

J A W  

uaa, Tx mchert  Reserve Center 	 401% USAC .HAJ Virgil A. h i e  Bl?-3&389 
$th SEP IN 
-B�!L(NG) -~ 
$26 CA ARE4 B 
490th CA Co 

1900-23 MPJ Donald M. Bishop 224-98ll 

-3800-15 U T  DoneJd Hint2 504-586 1200 

No-23 717-782-690 

x)-23 412-434-3709 

34-366-0551
N-15-
X-23 LCagD, IL Cornell USAR Center 	 86th ARCOM T aUan B. Miller 332-282-62CQ 

4l6th 5W CMD 
85th TNG D I V  
308th CA mow 
3 6 3  CA Co125th TUNS Et: ' 

30-23 . Louis, M Traininn- Center # 1 1102d ARCOM ?T Robert E. R i t t e r  L4-241-5620 

Q 3 TC BDE(R� 

Center 7th SEP IN W John Churchman L2- P2-4%5 
BDE (NG)f- I 

t r o i t ,  M I  I mand Zuealnon USARC 70th TNG DIV cc C4y tiewhouse, Jr. 
m h  MP mu 

COWMABD 
JOWh CA Q(0Up 

roa Ball STATE AG 3C T. D. Uilson 
451at C O W  
SPT rm DEPOT 

38th IN DIV(NG 
1236 ARCOM 

r i m  9-3oM EO-23 remar tiavnl Air  Sta t im 6215th USAG David Gill 14-238-1355 

JUn W-15 ilg #%7, Kirtland AFB 156th SPT W U  OL David P. Boyd, Jr. 05-247-2271I 
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Personnel Section 

From: PP&TO 

1. Orders Requested As Indicated. 
Name From To 

COLONELS 
GRIMM, Charles USA Leg Svc Falls Church USA Leg Svc w/sta Ft Knox 

LIEUTENANT COUONELS 
MOONEYHAM, John: USA MP Sch Ft Gordon USAADC E n t  EFB, Colorado 

MAJORS 
WATSON, Kermith Sch Tng Ctr  Ft Gordon USA M P  Sch Ft Gordon 

CAPTAINS 
GENDRY, Thomas USAG Ft Carson, CO 4th RECTG Dist San Antonio 
SETTLE, Benjamin 
SMITH, Daniel A. 

HQ HHC Ft Brag, NC 
Tng Ctr Ft Pork, LA-

9th Inf Div Ft Lewis, WA 
USA Leg Svc Agy Falls Church 

2. Awards. Congratulations to the following officers who received awards as indicated : 
MAJ Raymond C. McRorie Meritorious Service hfedal Jun  67-Jun 70 

CPT John E. Caulking ’ Army Commendation Medal J an  73-Jan 74 

CPT Kevin J. O’Dea Army Commendation Medal Apr 70-Nov 73 

CPT Alfred M. Finklea Army Commendation Medal 7 Aug 71-17 Aug 73 

CPT Morris J. Lent, Jr. Meritorious Service Medal 26 May 71-21 Jul  73 


3. Officer Record Brief (ORB). The Mili­
tary Personnel Center (MILPERCEN) re­
ports that only about half of the ORB’S sent 
to the field for audit are being returned. The 
ORB is an important document. All person­
nel are encouraged to audit their ORB’S when 
your local personnel officers receive them 
from MILPERCEN. The Officer Record 
Brief (ORB) has replaced the DA Form 66 
that was previously kept in your branch file 
at PP&TO. A DA Form 66 is still kept by 
your local unit personnel officer. The Military 
Personnel Center forwards your ORB to the 
field each year during your month of birth 
for audit. This audit must be accomplished 
in coordination with your unit personnel of­
ficer. PP&TO cannot change your ORB. 

4. Officer Evaluation Report (OER). 
The “new” OER (DA Form 67-7) has now 

been in use for over one year. Some of the 
most common errors made in completing 
OERs are: 

a. Gaps (or overlaps)’ in “from” or 
“thru” dates in consecutive reports in Part 
IIa. 

b. Failure of reviewer to add written 
comments on “special” OERs as required by ;’­

/Ipara 5-2k,AR 623-105. 

c. Failure to provide rated officer with 
copy of OER. 

d. Failure to properly indicate codes in 
Part  Ih. 

All personnel are encouraged to complete 
OERs with the utmost of care. 

5. Certificates for Staff Judge Advocates. 
It is now the policy of the Judge Advocate 
General to issue to newly-appointed Staff 
Judge Advocates, certificates commemorating 
that appointment. These certificates will be 
issued not only to those officers serving as 
Staff Judge Advocates as defined by AR 27-1, 
but to senior judge advocates o f  headquarters 
superior to GCM jurisdictions, which do not 
themselves have GCM jurisdiction. 

6. Enlisted Stenotype Training Program. 
DA Message 1419452 Dec 73, subject: “En­
listed Education Program for Court Re­
porters,” announced the commencement of a 
program for the training of five to ten legal 7 
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clerks and court reporters in fiscal year 1976 
at civilian stenotype institutions on a fully 
funded basis. Additional details are contained 
in DAJA-PT letter to Staff Judge Advocates/ 
Judge Advocates, subject : “Enlisted Training 
Program in Stenotype Court Reporting,’’ 
dated 28 December 1973. All personnel are 
encouraged to become familiar with this vital 
program. Careful attention to the details 
contained in the cited DA message and letter 
must be taken by those submitting applica­
tions. In addition, Staff Judge Advocates must 
be particularly aware of the importance of 
the “Judge Advocate Evaluation” that must 
accompany each application. 

7. Law Office Management Course. The 
Judge Advocate General’s School announces 
the -4th Law Office Management Course de­
signed to update managerial skills in a judge 
advocate office. The course will be conducted 
4-8 March 19’14 and is open to JAGC War­
rant Officers, Chief Legal Clerks and U.S. 
Civilians occupying Chief Legal Clerk posi­
tions. Requests for information on the course 
should be directed to CW2 CharIes L. West, 
The Judge Advocate General’s School, U.S. 
Army, telephone (804) 293-7476. Quotas are 
available through FORSCOM, TRADOC and 
AMC. 

Current Materials of Interest 
Articles. 

Gerwig, “The Expanding Military Docket,’’ 
32 FED.B.J. 142 (Spring-Summer 1973). 
Catalogs a representative selection of  federal 
court decisions reflecting the current inroads 
into,areas of military concern formerly insu­
lated from civil court review. 

Endicott, “Decision Making and the Court-
Martial Cases,” 46 JUDGE J. 33ADVOCATE 
(November 1973). An analysis of the U.S. 
Supreme Court decision process, as seen 
through some post-World War I1 cases. 

Lewis, “Government Lawyers and Con­
science,” 69 A.B.A.J. 1420 (December 1973). 

Munnecke, “Problems in Bar Admission on 
Motion,’’ 32 FED.B.J. 170 (Spring-Summer 
1973). 

Siegrist, “Probation for the AWOL Of­
fender : A Correctional Alternative to Incar­
ceration,” I MIL. POLICE J.L. ENFORCEMENT 
34 (Winter 1974). 

Symposium, “A Model Act for the Protec­
tion of Rights of Prisoners,” 1973 WASH.U. 
L.Q. 651 (Summer 1973). 

Note, “The Right of Nonrepatriation of 
Prisoners of War Captured By the United 
States,” 83 YALEL.J. 358 (December 1973). 

Aitken, “Vacation Benefits for Returning 
Veterans,” 32 FED.B.J. 160 (Spring-Sum­
mer 1973). 

Note, “The United States Courts of Ap­
peals: 1972-1973 Term, Criminal Law and 
Procedure,” 62 GEO. L.J. 401 (November 
1973). 

Government Pamphlets and Manuals. 

Several new publications of interest to 
Judge Advocates should soon be making their 
way to the field through normal distribution 
channels : 

DA Pam 27-21, Military Administrative 
Law Handbook (October 1973). Supersedes 
DA Pams: 27-6, Principles Governing Line of 
Duty and Miaconduat Determinatim in the 
Army (1968) ; 27-11 Military Assistame to 
Civil Authorities (1966) ; 27-164, Military 
Reservations (1966) ; and 27-187, Militarg 
Afuirs (1966). Covers such new areas as: 
conflicts of interest ; civilian personnel law, 
and labor-management relations ; environ­
mental law ;administrative law opinions ;and 
Article 138, UCMJ. 

DA Pam 27-173, Military Justice: Trial 
Procedure (October 1973). This pamphlet 
supersedes the previous trial procedure man­
ual, DA Pam 27-173 (30 June 1964). 
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DA Pam 27-22/AFP 111-8, Military Crimi­
nal Law: Evidence0 (November 1973). Re­
places the old evidence pamphlet, DA Pam 27­
172 (25 June 1962) and priginal draft, which 
was a JAG School text dated January 1973. 

DA Pam 27-13, Manual F& Counts-Martial 
Annotation, Third Edition (1 June 1978). 
This pamphlet, printed on distinctive green 
paper supersedes DA Pam 27-13, Second Edi­
tion (1,April 1972) which had been on yel­
low stock. S f 

JDAPam 27-162, Claims. Supersedes the old 
claims pamphlet, DA Pam 27-162 (January 
1968). 

F M  65-62, Znspection of Household Goods 
And Personal Property For Shipment, S tw­
age, Or Damage and Loss Claims (October 
1973). 

Law Day Speech Award. 

An award of $500 will be presented next 
fall to the winner of the Seventh, Annual 
Judge Edward R. Finch Law Day Speech 
Award. Objectives of this speech award are 
to foster a deeper appreciation and under­
standing o f  the place of law in American life 
and to accord national recobition to the ad­
dress chosen from among those entered in the 
competition as the most outstanding in con­
tent and effectiveness ‘in furthering the pur­
poses of Law Day. Entries must be submitted 
no later than June 16, 1974. 

. Speeches submitted in the competition,must 
be keyed to the goaIs of this y 
o f  Law Day, whose the 

AMERICA, LEAD THE W A Y ,  He lp  Pre­

’serve Good Laws, Help Change Bad Laws, 


36 7 

I 

Help Make Better Laws, or to  any of the ’ 

stated objectives of Law Day which are: to 
advance equality and justice under law; to 
encourage citizen support of law observance 
and law enforcement; and to foster respect 
for law and understanding of its essentid 
place in the life of every citizen of the United 
States of America. 

The award is open to any lawyer or layman 
-

who addresses a Law Day observance in the 
United States, or similar event abroad on be­
half of servicemen stationed overseas. Entries 
must be limited t‘o 4000 words and submitted 
in triplicate, typewritten, double-spaced, on 
one side o f  8 1/2 x 11 white paper. Each en­
try must have a title page bearing the words : 
“Judge Edward R. Finch Law Day USA 
Speech Award.” In addition, the title page I 

should contain the title of the address, the , 
name and address of the person delivering 
the speech, and the occasion and date a t  which 
it was delivered. An original and two carbon 
copies should be sent to: Law Day USA 
Speech Award, American Bar Association, ­
1166 East 60th Street, Chicago, Illinois 6063&-,’’ 

By 70rderof the Secretary of the Army: 

CREIGHTON W. ABRAM 
General, United S tdes  Army

I	 . 

Chief o f  Staff  

Official 

’ VERNE r,. BOWERS 
Major GeneT-al, United States Army 

djutant General 

1 CI UNITED STATES GOVERNMENT PRINTING OFFICE 1974--7a4--904/7 

1 

, 

7 ’ 
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