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THE SPECIFICITY REQUIRED IN MILITARY 
SEARCH WARRANTS' 

By Captain Howard C. Eggers * *  
T h  9 a ,  t i t l e  d i s e i f s s e s  a iieed 
place t o  b e  searched and the t h  

iilitarlj prac t ices ,  establish cei tnin 
that t k e  standards of s p e c i f c i t y  

nmst b e  aiipliad t o  the  place ,  t h e  ~ e i s o i i .  a,id the  t h i n g .  

I. INTRODUCTION 

Historically. the Fourth Amendment to  the United 
stitutian is a product of the abuses which British offi 
on the American colonists by means of general warran 
of ass1stance.l To combat these abuses, the draf ters  
stitutian adapted the fourth ammdment  which prohibita unrea- 
sonable searches and seizures and proiides tha t  w.wrant9 to  search 
are valid only if  there is probable cause fa r  their irsunnce and 
they specifically describe the place t o  be searched and t h e  thlnps 
to  be seized.' 

rical bases for the amendment, the Su. 
s 1886, noted tha t  it wyds intendfd to pro- 
ate, governmental i n v a ~ i o n s  "of the sane- 

"... " . 
1 Bard v United Scater. 116r.5616, 624.630 (188G), R'arden V. 

Haiden, 387 U.8  294. 301 ( 1 9 6 7 )  
2 u s  COUST amend. I\' 
3 Boyd Y. United State?. 116 U S .  616, 650 I18863 
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first emphasized the protection of the "hard concept rather 
than "privacy." It tied protection to propert 
zing the validity of searches in terms of con 
geographic areas and granting more protection to cer ta in  piace- 
than  to others.' 

A T H E  R O L E  OF T H E  SE.ARCH 1 T A R R I Z T  

Sirme the first clause of the fourti: :.meudnent p m s i  
reasonable searches, reasonableness 13 the 
both c iv i l ian and mili tary courts use i ihe 
Such a standard.  of coiirse, must  ardirar 
hoc basis 
era1 or exploratory search so endaneels the right of priiac: that  
i t  cau!d never be reamiable  - 

Hoae te r .  the courts are IT. agreement that 

105 F 2d 11: , ;!h 

2 



SPECIFICITY 

I t  is the role of the search warran t  to  prerent  the general or 
exploratory search : and while some warrantless searches have 
been found to be reasonable under the first clause of the fourth 
a m e n d m e ~ ~ t , ' ~  searches under the autharlty of warran ts  must con- 
form to the requirements of the amendment's second clause. Such 
\ \ a n a n t s  must be i swed only upon probable cause and must 
~ p e ~ ~ f i ~ a l l r  describe the place to be searched and the things to  be 
ieized." 

The Supreme Court of the United States has always considered 
the use of a search warran t  to be the best means of limiting an 
intrusion into an individual's privac3r.1s More recently the United 
States Court of Military Appeals has also expressed its opinion 
that  written authorizations to search are very desirable,'e even 
though written warran ts  are not  required under the Uniform 
Code of 3Iilitars Justice." The court has clearly stated that  it 
would like to see written search authorization, and there is a 
poasibilitr that  i t  might make such authorizations mandatory a t  
some time in the future. '< 

In partial response to the Court of Xilitary Appeals' expressed 
Preference fo r  written authorizations to search, the Department 
of Armr  recently promulgated Chapter 14 to  Army Regulation 
27-10 This chapter authorizes the issuance of written search 
warrents  h> military judges.'- 

Calliarnla.  39; C.9.  762 (196Y), Chambers Y. Dlaroner. 

T A L  IITERPRETATIOV, 38-46 (19 

t e : t m a r ?  Ian. after the eier.tr i a - e  traniplred 
- 8  Army Reg. S o .  21-10, Chap. 14 (ChanCe 60. 9. 18 July 1972).  The 

:egalh?l of such an anthormation il beyond t h e  scope of thw t h e m  Language 
in i a r a g r a p h  152. IIAXUAL FOR COURT~-XARII*L, 1969 (Rei' .  e d ) ,  however, 

3 
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Even though the new chapter does not pmhibit search authori- 
zations by commanding office1-8,~~ i t  is very likely that  the military 
will increasingly rely upon warrants  to avoid the difficulties 
caused by the uae of the commanders' oral authorizations. For  
example, the Supreme Court has required that warran ts  be issued 
by an independent magistrate.21 The Court discussed the reason 
f a r  this rule in Johnsox v .  United States: 21 

The p a n t  o i  the Fourth Amendmcnt, rh ieh  often IS not grasped 
by zeslous officei.;, is not tha t  if deniel law enforcement the supnort  
of the usual initrenerE which reasonable men draw from evidence 
It? protection C Y ~ S I S ~ ~  in requiring rhs t  thore inferences be drawn 
by B neutral a ' ,d  detached magistrate inifead of being judged b) 
the officer engaged ~n the often competitive enterprise of ferretinp 
out crime. Any assumption tha t  evidence sufficient t o  avpport  a 
mngirtrate 'r  disinterested determination t o  I S S W  B search warran t  
will justify the offieera ~n making B search without a warran t  uould 
reduce the Amendment to B nullzty and leave pcapie's home3 secure 
only ~n the direretian of police affieers . . . r h e n  the right of p r w ~ ~ y  
mvst reasonably yield t o  the right a i  rearch 13, BI B rnle, to be 
decided by a judicial officer, not by a policeman or Government 
enforcement agent - 4  

In Cool idge  v .  Ne% the Court enforced this rule 
by invalidating a search warran t  iasued by the State Attorney 
General who was supervising a murder investigation. Condemn- 
ing a practice which showed that warran ts  were rarely Bought 
f rom independent mapistrates, Mr. Justice Stewart said : 

. . . pr~seeutor r  and  policemen .mpIy cannot be asked t o  malntaln 
the r e q u i s i t e  nevfrali ty with re rard  to their  OW" inve4tigatmns - 
the "eompetitire enterpiire" tha t  must r ightly engage their  dingle- 
minded attention >: 

The State argued that a system which "permitted a law enforce- 
ment officer himself to issue a warrant  was one of those 'workable 
rules governing arrests ,  searches and seizures to  meet the practical 
demands of effective criminal investigation and law enforce- 

I t s t e l  t h a t  searcher conducted under the authority of B lawful search war. 
r a n t  %re lauful. Thia language indicates tha t  someone must have the authority 
to issue warrants ,  and tha t  searches conducted under the suthorlty of a 
warrant ,  issued through an appropriate Procedure, would be deemed ''reason- 
able" searcher under the fourth amendment and the UN~FORM CODE (IF 
MILITARY JIIITICE. 

20 Army Reg. No. 27-10, para. 14-1 (Change No. 8 ,  19 July 1972). 
21 See Note 15, ~upra.  
22 333 U.S. 10 (1848).  
28 Id. a t  13.14. 
24 403 U.S. 443 (1871).  Sea a180 Shadwiek V. City of Tampa, 407 U.S. 

25 Coolidge V. New Hampshire,  403 U.S. 443, 450 (1971) 
346 (1872).  

4 



SPECIFICITY 

m e n t , ' " 2 q  but Mr, Justice Stewart stated that  such a method 
clearly violated the fourth amendment: 21 

The security of one'! prnvacy aga in i t  arbitrary Intrusion by the 
police - which IS  a t  the core of the Fourth Amendment - 1% bane 
to B f ree  somet) IT  is therefore implicit in "the concept of ordered 
liberty'' . . The knock a t  rhe door, vherher by day OT by night,  
as 2 a r e h d i  to ~1 rearch wthou! authorlh of law but mlelv on the 
authority of the palice, did not need rhe commentary of recent 
history to be condemned.'" 

The Court of Military Appeals now generally treats a search 
authorized by a commanding officer a8 the equivalent of a search 
under the authority of a warrant ,  to be measured by the standards 
applied by civilian courts.zD As a result, the commanding officer 
ha3 been treated as  the equivalent of a magistrate; hawever, it 
may not be long before the neutrality and independence of the 
commanding officer are challenged. Considering the Cooltdge 
Court's strong condemnation of a method allowing warran ts  to 
be issued by enforcement agents, i t  i s  doubtful that  a commanding 
officer, responsible as  he is for discipline and the protection of 
government pro pert^,^' wil l  meet the criterion of neutrality. It i s  
likely, therefore, that  mom emphasis will be placed on the issuance 
of search \%-arrant8 by military judges to moot the troublesome 
question of the commander's impartiality.32 

B T H E  1.MPORTASCE OF SPECIFICITY 
Since an added emphasis on warrants  issued by military Judges 

is likely, it i a  important t o  examine the nature  of a warrant ,  to 
ascertain rules which will enable judges to draf t  warran ts  suffi- 
ciently limited in scope to be valid under the fourth amendment 
but sufficiently broad to authorize an effective search. I t  is this 
requirement that  a warran t  be adequately specific which enables 
courts to  protect the right of individual privacy against aver. 
broad searches, a h i l e  a t  the same time recognizing the govern- 
ment's legitimate need to conduct limited searches.38 

I d .  p"0rlnp Justice Frankfur te r  ~n Wolf L Calarada. 338 r 3 2 5 ,  

Unired Starer v Davenport ,  14 
United Stater Y Harrsoak, 1 5  L-.S.C 

United States 1. Hartaook, 16 
31 Army Reg N o  190-22, para.  2-1 ( 1 2  June 1910) .  
32 Army Reg. ho. 27-10. Chap. 11 (Change N o  8 ,  18 July 1872) 

See Johnion 7 United States, 333 C S  10 (184s ) .  concerning the 
need to balance the right of p ~ w ~ c y  against ri.e desire for effective law 
enforcement. 

5 
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The recent promulgation of Chapter 14, Army Regulation 27-10, 
m a k e s  this an e s p e c i a l l y  opportune time to analyze the specificity 
requirement. This analysis relies heavily on federal civilian cases. 
There are three reasons for the reliance. 

Firs t ,  since the military has  used written warrants  infrequently, 
ihere are  only a few military decimons dealing with the subject 
of specificity.34 Second, Chapter 14's language, requiring that  the 
warrant "command the person to conduct the search to search 
forth\Tith the person OY place named f o r  the property specified,"ae 
is exactly the samr: as  the language used in Federal Rule of Crimi- 
nal Procedure 41.58 Since this language i8 identical, it would seem 
t h a t  warran ts  issued under Chapter 14 should generally comply 
with the standards applicable to federal civilian warrants." 
Third, it is difficult to deduce a specificity standard from the 
military cases involving search authorizations because these cases 
have u s u a l l y  been decided on the basis af the reasonableness of 
the search, blurring any distinction between probable cause and 
s p e ~ i f i c i t y . ~ ~  This blurring, of course, is a natural result of the 
fact  that  military authorizations to search have ordinarily been 
requested and given o r ~ l l y . ~ $  The cirilian practice of using a 
warrant  that  is separate from the request and supporting 
affidavit facilitates a discrete analysis of the probable came and 
spcificity issues. 

C. SPECIFZCZTY IN M I L I T A R Y  S E A R C H E S  

Probable cause and specificity are  two distinct requirements 
t h a t  opelate together to validate an invasion of individual priv- 

84 United Stater j'. Hartsook, 16 U.S.C M.A. 251, 35 C.M.R. 263 (1865) ; 
United States V.  Jeter, 21 U.S.C.M.A. 2 0 5  44 C M.R. 262 i1852) ; United 
States V. Martinel, 16 U.S.C.M.A. 40, S6 U.M.R. 196 (15661. 

35 Arm" Ree. Xa 27-10,  oara. 14-6 iChanee No. 9. 18 July 1572).  
36 FED..R. C m r  P. 41cci  
3 7  This approach IS  also in keeplng with the practice of the Court of 

Military Appeal6 to apply the protections of the fourth amendment to 
per50n~ in the military in accordance with the guldanee provided by the 
decisions of the federal courts. E.P.,  United States Y. Ross, 1s U.S.C.M.A. 
432, 32 C.M.R 432 ( 1 9 6 3 ) :  United States Y. Penn. 18 U.S.C.M.A 194, 39 
C.M.R. 154 (1865). To the same efPect B B B  Judge Ferwson's opinion in 
United States V. Jacaby, 11 U.S.C M.A. 428. 430-431, 25 C M.R. 244, 246- 
247 (1560) 

38 Sss United State8 Y .  Sehafer, 13 U.S.C.M.A. 63, 32 C.M.R. 83 (19621, 
United Stater V. Jeter, 21 U .SC.M.A.  208, 44 C.M.R. 262 ( 1 9 7 2 ) .  

38 See United States Y. Martinez, 16 U.S.C.M.A. 40, 36 C.M.R. 196 
(1866): rnited Stater V .  Sparks, 21 U.S.CM.A. 131, 44 C.M,R. 188 (1511). 

6 



SPEC IF IC IT Y 

acy.'" However, c iv i l ian courts have long recognized tha t  they are  
intimately related because : 

. . probsble e a u i s  for the LISYBOCF of a search a a r r a n t  neceisah1.v 
nmpliei. F O E  amply  rhr r  there are reasonable graurdi to believe tha t  
some i i a l a t ion  of !an exlati, buc :hat there 1% a i i d a t i o n  in respeef 
t o  same property located on some premises OT OF. 50me person - 
each of  *hiL>. can he unm:rrakab!y indentifled. IO 8 8  to be capable of 
being pmticularl)  descilbed in the warrant, f rom the m f o r r a r . o n  
in the affidaii t" 

The need for specificity, as distinct f rom probable cause, has  not 
been as evident in military cases, pasaibly because search authori- 
zations hare  been informal and oral. 

In its earliest cases the Court  of Military Appeals applied a 
broad "reasonableness" standard to the quejtion of a search's va- 
lidity.<' Gradually, however, the court has  been adopting the pasi- 
tion tha t  a reasonable search authorization must conform to the 
particular requirements of the fourth amendment. In L'nitad 
States i.. Bi'oii . i~,i '  the Court adopted the probable cause require- 
ment :  a commanoing officer must have a "probable cause" to be- 
lieve tha t  a crime has been committed before he can authorize a 
search. 

At  this point, however, the court had not imposed an additional 
requirement t ha t  the place searched or the item sought be specifi- 
cally Identified. In L k i t e d  States v Gebiiart 44 the  court said:  

fauna  to he rcaionahle m l ight of 
i o  the enforcement of laws and 

son. 3 U.B C X i  671,  11 C 11 R 39 

182. 28 C X R  48 (1869) 
608 28 C hl R. 172 (1969). 
st  610, 28 C.Y.R. a t  176, accord, United States Y. 
M .A 152. 156, 33 C hI R. 364, 368 119631 

(1961), United Stater Y .  Sehefer,  13 U.S C.If A .  83. 32 C hl R. 83 (19621. 

7 
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SUP \\a? L'mM States  I.. H a r t s o d . ' .  In  Hartsook, 
trial indicated that  investigators had Informed the 

Batr;llon Commander that  the accused ,as suspected a i  using a n  
.~ l tered binso card to win $1,@@@.@0. The evidence indicated t h a t  
the ayellta requezted permission t o  talk t o  the accused and "If 
posvhle ihake h.s property d a w n  and see \\hat v e  could deter- 
mine." ', One *gent testified that  the comm,+nder iva, ta l i1  t h r t  
they n o t , l d  like t o  search the accused'? property for "anything 

talidated the search because frani  the 
ether the Battalion Commander had 

secofic case i n  th,? line of aLthor:ty was L-,hti .d State? 0. 
J e t i r .  ' In  J u t e , ,  a commanding officer h a s  presented with eri- 
dence that  ar? accbaed n a i  probably responsible for the disappear- 
a i c e  of money from ;nothei'i  w.1 locker. K n o v m u  tha: the ac- 
cuced had requested t o  go to  town t o  p a r  bil ls 2nd had been pone 
this: d i y ,  the arficer author.zed a search of accused's locker f o r  
the m i s w ~ p  l ~ o n e :  and "acsthing that  would relate to  the ac- 
cused's finances ' '  When receipts were seized 11:der 'his authori. 
zation. the cmrt  W A C  canfror.ted 31th the w s e  xhether  the search 
authorization n a s  too broad. The court found the authorization 
val id  becsure the knonledge that  accriied had aan ted  to pa? hills 
made a!l the accused'- S n ~ c i a l  record? r e l e rmt  t o  the question 

e r t  more t h a n  he had been paid 

eqoent cases. the court 
rches for  evidence xill 

h r  one wld:er 

8 
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At first, the reader might suppose that  Hartsaok and Jete?  lead 
inexorably to the conclusion that  broad searches of a n  entire 
barracks are  invalid. but it must be remembered that  with almost 
the same breath that it announced the decision in Hortsaok, the 
court in L'nited States 9. Drew 5 4  again validated a search of an 
entire barracks. Dieto seemingly restricted Hartsook to a require- 
ment that  the items sought be adequately limited while iml)osing no 
need for a specific limitation as to  the place ta  be searched. Haw- 
ever, it now appears t h a t  the court i8 prepared to  extend this 
apecificity requirement to the area to be searched as well as the 
item to be seized. As Judge Ferguson noted in his dissenting 
opinion in Cnited States 8 .  Sparks :  

central to rhe law of search and seizure 1% tha t  probable came 
must e x m  to b e l m e ,  not only tha t  a crime has been committed, but 
tha t  the evidence sought t o  be seized 1s where the au thormng 
official thinks 

Prudence dictates that  commanders granting oral authoriza- 
tions and military judges issuing written warrants  proceed on 
the assumption that  the Court of Militarr Appeals will apply the 
specificity requirement to the description of the place to be 
searched as well as  that  of the item to be seized. 

11. R'HERE DOES ONE LOOK TO FIND 
T H E  SPECIFIC DESCRIPTION? 

The civilian courts have uniformly resorted to  written warrants  
while. until recently, the military legal system relied almost ex- 
clusively on oral search authorizations by commanders, Although 
the civilian and military legal systems have used different authori- 
zation procedures, both systems have had to grapple with the 
threshold question: Where does one look to find the necessary 
description? 

A. T H E  MILITARY PRACTICE:  O R A L  AL 'THORIZATIOSS  
A S D  WR1TTE.V W A R R A X T S  

Until recently, when 8" accused moved to suppress the frui ts  
of a commander-authorized search, the trial judge often found it 
extremely difficult to determine the scope of the authorization. 
Prior to the promulgation of Chapter 14, Army Regulation 27-10, 

04 15 U S.C.1f.A. 448, 35 C.JI R. 421 (1965) 
$ 5  21 U.SC.hl.A 134, 44 C.M.R. 188 (1971). 

I d  a t  142.  44 C.hl.R. at 186. cirlng United States v Alrton. 20 
TS.C.hl.A. 581, 44 CM.R.  11 (1871) 

9 
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there w a s  no proi is ian 111 m for the ISUB~.LC a i  a \wn1- 
ten search \ \a r ran t .  The po thorize a seaich had been 

was ever es tabhhed  f o r  the commandlns adce r  to m u 8  w i t t e n  
authorizations. and hir p o w r  to authorize the search has generhllr 
been exercised o r  B mere verbal presentation of facts bv a n  in- 

upheld the oral search authorzation pro- 
the Court of I l i l i tary Appeals has repeat- 

cdly supgeeted that the military adopt a more formal. writ ten 
praced,xe The Department of i r m r  adapted the suggestion by 
promu!gatinE Chapter  11, Army Resularion 
provides that a warran t  issued by a militar, 2 

1) Be directed to a mil.tar)- policeman, B 
tion Detachment mest!gator,  or a comman 
designee ; 

2 )  State the facts establishing the probable cause f o i  its ESU- 

ante and the names of the ptisona ivhoae n 'f idali t i  have been 
taken in support ,  and 

3 )  Commmd the person to search forth\wth the place named 
for the property specif,ed.'O 

Chnpter 11 contains mode: forma for bath the ?uppartine atF- 
davirs and the ivarrmt proper.[. I t  must be remembered. of 
course. that  these model forms are furnished as guidance.  r.ot a 
strait jacket As long as constitutional and r e g i a t a r y  require- 
menta are met, t h e  judge need not use any particular forms.e* It  
is worth noting. hoxvverer, that  the Department of Arm>- mode: 
warrant ri provides for the incorporation by reference of named 
and attached affidavits in much the 5am.e manner aa the federal 
criminal ~ T P C T I C I . ' ~ '  

- > I A \ l I ;  FlR COIRT>.~I*PTI*I  u 

10 



SPECIFICITY 

Khi ie  the military courts have not yet had an opportunity to 
paas an any cases imolving warrants  issued under Chapter 14, 
the Court of lrlilitary Appeals has occasionally dealt with a writ- 
ten search authorization issued by a commander.b' In theae cases 
the court has equated a commanding officer to a federal magistrate 
issuing a written warrant and considered him "bound by the 
came rules in authorizing B search." 

riiited States % .  Fleener,B' while a case dealing with a written 
search authorization issued by a commander and not a u w r a n t ,  
pmvides some indication that the Court of Rlihtary Appeals 
recognizes the need to t reat  warrants  more strictly than oral 
authorizations. In Fleener ,  special aDents for the Air Force 
learned that  cartons containing opium had been delivered to the 
accused's quarters. At the request of these agents, the base com- 
mander filled out a document entitled "Authority to Search and 
Seize." This document was a form used to authorize searches: 
and in this instance i t  expressly authorized a search of the ac- 
cused's quarters. The word "person" had been stricken wherever 
i t  appeared on the farm. 

Faced with an attempt to  suppress evidence found on the ac- 
cused's person when he was arrested a t  the site of the search, the 
court would not validate the search of his person on the basis of 
the w i t t e n  authorization w e n  though the base commander teeti- 
fied that  he assumed that  the agents had au thantg  to search the 
accused's person and the agents testified that  they had requested 
such authority. Judge Duncan, writing for the majority, felt that  
a written authorization to search and seize must provide its awn 
specificity Such Ppecificity should not be established or  modified 
by resorting to infrrences drawn from what the investigators had 
orally requested permission to search or what the commander 
thought would happen but did not expressly authorize. The writ- 
ten authorization must control and govern the validity of the 
search. 

In disaent Judge Qumn felt that  testimony regarding what 
actualll- transpired when the search aathoriiation wya~ sought and 
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ivhat the commander intended when giving wi t te r .  permission 
s h d d  be considered t o  supplement the a r i t t e n  authorization. In  
fact ,  it would appear that Judge Quinn would not only alloa oral 

on o i  a xn t re r .  %arch adthornation. but he nould 
tion on the scope of the search aurhorization to be 
the slrrroiinding circum-tancei known to the person 

a h a  authorized the search.' ' Such an implied limitation seems f a r  
remoied f r a r .  the express specificity demanded by the fourth 
amendment 

While Judge Qolnn's position 1s consistent with a prnctice a l l o n -  
.ng the oral authorization of searches. it is not  acceptable where 
a r i t t e n  warrants are :ssued b r  irxlependent mapistrates. Where 
the authorhation to search is in writ ing.  the description iimitinp 
the scape of the search must be o r i t t e n  .nto the ",arrent proper 
or Incorporated by reference.." 

B. THE 1SCLC'SIO.Y OF THE DESCRIPTI0.Y IS " T H E  
1i'dRRA.YT ': I.\.CORPORITIO.\- BY R E F E R E S C  

The Flcc , i i ' d e c i - i a n  1s a clear indication tha t  when the 
resort? to a \rrit:en procedure, the Court w i l l  judge the 
nothowat ion  or v a t r a n t  b>- the Ttandards ordinarily np 
federal. civilian search warrants. Both Federal Rule 41 an m y  
R e g o ! a t m  27-10 require that  the warrant describe "the person 
or place named for the property specified.".' This language aug- 
gerts that  the judge's aider .  the n a r r a n t  proper. mlust itself con- 
tain a complete deacriptior. a i  the place to  be searched and the 
things to  be seized. Vnder 3uch a restricti ie \ i e w  of course, the 
warrhnt proper's lack of a car-plete de 
the warrant  and any search conducted 

While the Federa: Rule appears t o  
proper ~on1a.11 a complete de5cription o 
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amendment, has been interpreted to include documents which are 
physically connected to and expressly referred to in the warran t  
proper.73 For example, B form search %arrant  was not insufficient 
wen though the only description of the property to be searched 
was typewritten on an unsigned s t r ip  of paper stapled to the 
farm,  where the printed form expressly referred t o  the stapled-on 
attachment and the two papers appeared to be one complete docu- 
ment, regular on its face." 

To incorporate documents into a search warrant ,  the documents 
and the warran t  proper must in effect constitute one document: 
federal courts generdly agree that  this means that  the documents 
must be physically connected and the warran t  must expressly 
refer  to the attached document.r5 I t  is only necessary, however, 
that  the incorporated documents be attached to the warran t  proper 
a t  the time that i t  1s signed; they need not be attached to the war- 
rant  served a t  the time the search is conducted, even if the place 
to be searched and the objects to be seized are only described in 
these supporting documents.'8 

If the warrant does not properly incorporate the related docu- 
ments, the warran t  proper must contain the complete description. 
For example. in rntted States u .  .>fa 
rected officers to  seize any materials found by them to be in viola- 
tion of the state obscenity laws, without Stating guidelines as to 
what was obscene. The circuit court found that  the warran t  was 
unconstitutionally deficient far  failing to describe with particular- 
ity the item8 to be seized. The warrant's fatal eeneralitr was not 
cured by the fact that the accompanying affidavits x e r e  specific 
as to the matter to be seized because the warran t  proper did not 
incorporate the affidavits. The court pointed au t  that  the warran t  
must set for th  a specific description. either actually or by incarpa- 
ration, to limit the discretion of the executing officials. 

In summary, federal practice requires na particular f a r m  for a 
search n a r r a n t .  The \%-\-arrant proper need not contain a complete 
description defining the scope of a search. But  Some x r i t i n g  con- 
~ 

7j  Cnited Starer v Ortir. 311 F. Supp. 860 ( D  C Cola. 1970). o g v .  445 
F.2d 1100 (10th Cir I S i l ) ,  United States I. Hartrook. 15 C S C.31 A 391, 
396, 35 C 31 R 263, 267 (1965)  

74 Vnited States 5. Ileekr, 313 F 2d 161 (6th Clr.  1963) 
I d  Far wrne rdlcat lon that  attachment done .i suAr:enr. m e  V i n l o  

Products Ca I Goddard, 1 3  F 2d 389 ID C 3Iinn 1830) Conria,  Cnmfed 
States % Marti. 421 F 2 d  1203 (2d Cir.  1970).  

-a Berriek r. E>rran, 388 F.2d 618 (9th Cir. 1968):  L-nlted Stater v 
Averell, 286 F Supp. 1004 ( E D .  KY. 1969). 

7: 1 2 1  F 2d 1263 (2d Cir. 1970).  
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tsininp such a descr ipthn must at least be incarparered by refer- 
ence in and attached to the w r r a n t  proper. Ki thaut  such i n r i t -  

111 WHAT STASDARDS D E T E R X I S E  TVHETHEP. .i 
DESCRIPTIOS IS SVFFICIESTLT SPECIFIC?  

ed States Suprerre Court establi-hed 
ch the adequacy of a warrant 's  de- 

The Court said that when des-pnnt- 
ing the place to be searched " I t  is enough .f the description 1s  siich 
that the aificer with a search nar ran t  can TIith reasonable e f o r t  
nscertain and identify the place intended." - '  When specifvlng the 
items to be seized. the Court ruled that the d e x n p t i a n  m3Ct be %o 
defiute that "nothing is left to  the discretion of the officer exec ,t. 

a search w m r m t  to  these basic 
-oid two pitfail3. O n  the one ha!.d 

vague description E tha t  the warrant does not c lear l?  define the 
Innits of the search. On the other hand the rr.agistrate must not 
formulate an  oici-h,oad descnption, that  1s. one which set6 defi- 
nite iimits on the search, but :irnits which exceed the Justification 
for the search 

Bath pitfalls create the danger of B general search xhich  un-  
d u l y  i n l a d e s  privacy, but the sources of the difficulty are different.  
Vagueness results f rom the Judge's failure to state any meaningful 
limits ~n the description. Thus, on its f a  
authoriz,ng the seizure of "obscene rmierial  

%ide l  no puidel i rea by which an 
cer,e ' I  The n o r d  "obacene" by I 

a description definite on ita face c a n  be made ambipu- 
uus b3- circumstances either unknown to or mheeded by the magis- 
trate.  For  example, the address ;I2 Main Street. Old Forge. 
Penns?lrania become3 ambiguous when it is learned that the tow?. 
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of Old Forge has South and S o r t h  Xain Streets, on both of which 
there is an address "612." In both instances, vagueness results 
from the warrant's failure to set for th  the peculiar characteristics 
necessary to enable the executing officers to distinguish the par- 
ticular place or item described in the warran t  from any other 
piace or item. 

Likewise, the description of the place to  be searched or the item 
to be seized can be overbroad. The permissible breadth of a de- 
scription of the item to be seized depends, in par t ,  on the item's 
nature. Less specificity is usually demanded in a warrant  for can- 
traband, such as gambling equipment and paraphernalia, where 
p o s ~ e ~ s i o n  of all items of that  nature is illegal, than in one for 
Stolen goods? When specific stolen items, such as  sport jackets 
are  sought, a very detailed description is normally required, since 
it is \wry likely that  the area searched \<ill contain similar items 
completely unrelated to any offense. The mere designation "sport 
,ackets," while not vague, would be owrbroad .  

The issue of overbreadth is particularly acute when the Item's 
nature places i t  within the protection of the first amendment. 
Specificity 1s "to be accorded the most scrupulous exactitude \%-hen 
the 'things' are books, and the basis for  their m z u r e  is the ideas 
which they contain."'4 In Stanford v. T r ~ a s , ' ~  the warran t  de. 
scribed the items to be seized as "books, records, pamphlets, cards, 
receipts. lists. memoranda, pictures, recordings and other n r i t t e n  
instruments concerning the Communist Par ty  of Texas." Due 
to the nature  of the Items, this seemingly detailed description was 
held too broad when the subsequent search resulted in the seizure 
of more than two thousand items, including the defendant'8 stock 
in trade (mail order books) and personal books, papers and docu- 
ments (including writings of MY. Justice Black), but no records 
of the Communist Par ty .  The obvious chilling effect of such a maw 

of :he named street 
.i E o ,  Emited State-  Y .  Joseph, 174 F Eupp. 539 1E.D. Pa. 1959) ,  

n V d  o n  o t h e r  groi,nda, 278 F.Zd 6 0 i  13d Cir 1960). c e i t  d e n i e d ,  361 C B  823 
19601 

8 4  Stantord v, l e x a r ,  379 C.S 476,  485 119653. .; I d  
"8  I d .  8: 465 
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seizure on the exercise of fimt amendment rights pointed up the 

The descr.ption of a place to be searched 1s usua l i~  considered 

bot t h a t  limit 1s too broad. 

.i. PROBLEVS REL.ATED TO SPECIFICITY 

Before attempting to establish guidelines which a military 
map:strate can use to avoid the probiema of overbreadth nnd 
vagueness :n z search nmw.nt. w e  should congider and distinguish 
related problems vhich are also of concern when dealme a: th  a 
warrant-authorized search 

While a n a r r a n t  might be inialid because its description is 
vague or overbroad as defined above, i t  also might be invalid on 
the completely distinct ground that  it describes an object i\hich 
is not subject to seizure. A military authorization for  a search 
"mas  issue with respect to a search for f rui ts  or products of an  
cffense, the instrumentaiity or means of committing the offense, 
or contraband or other property the pos?esaion of which is an 
offense, and under certain cirmucstancea for  evidentiary mat-  
t e r s . " ~ ' '  This imting of the items which are subject t o  seizure IS 
~iibstant ia l ly  identical to the types of items for which a federal, 
civilian x a r r a n t  may be issued." 

L7nt.l the decision of W a n h i  v ,  H a u d m , ' ~  evidentiary matters 
were not  considered appropriate subjects for  seizure In 1921, 

r n i t e d  Sratei  I Hinron. 219 F 2 d  324 i:rh Cir 19538 

a ipeclf ,  

16 
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evidence sought will aid m a particular apprehension or c o n v m  
tion. In  addition to requiring this relevance, the decislan in 
Waiden would appear to preclude the Seizure of an accused's self- 
incriminating writings, matters protected by the fifth amendment 
which was a consideration in the Goaled decision."' 

Just  as the magistrate must o h s e n e  the specificity standards 
Then  he draf ts  a warrant ,  he must bear in mind that the warrant 
can be issued only for an item subject to seizure He need no longer 
concern himself with whether an item sought is "mere eridence." 
but he must ascertain that i t  has relevance to the inrestination 
and is not an item "testimonial" or "communicative" in nature. 

2.  
The premises to be searthed might contain more than one item 

which i s  relevant to the investigation and IS subject to seizure. So 
in drafting an adequate description, the mapistrate must keep in 
mind that the search must be discontinued when the item specified 
in the search warran t  has been located.'o A warrant  which fail3 
l o  describe a11 the items that might be found bearing a relatian- 
ship to the suspected crime might prevent an effective search In 
Ilnited States 2 .  H i g h f d l l o p  a warran t  n a s  issued for  the seizure 
of a package of toys thought to cantam hashish. After they had 
seized the package, the officers continued the search unti: the?- 
found eiidence indicating that the accused knew of the contents of 
the parcel. In granting the defendant's motion to suppress this 
subsequently-found evidence, the district court said '  

The Length o f  the l,!!r?moii. 

IYhile th:i C o u r t  might poasibly . doubt the w i d a m  and 
pmpr:etg of an interpretation of the F a u t h  Arnendmerr ui ch 
would require the suppression of non-dercnbed mrns aee iden~ l i  
d;ruouered o u n r y  a iearci far p m p e r l )  described i t e m s  I: ' ~ . B s  n o  
doubt tha t  i t m i  discobered in a search canenued  a f t e r  the c e -  
acribed item; Ihare been found must be suppressed The w r y  fact  
tha t  the search continued after discoiery of the i tems oercr lbcc 
n d i e a t e s  tha t  t i e  i e i rch  h a d  a fu r the r  ob.ec:ire If II I S  a i p e c i f i i  

hirnrelf ~n walatian r i  the F.ffh Amsndnienr" 367 C S a t  302 

138 12d ed. 1971) 
80 J.C. KLOTPER AND J.R KASOWZ C O N I T I T O I I ~ A L  LAW FOR POLICE 

100 334 F Svpp i Q 0  (E.D. Ark 1971) 
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obleet for uhich probable cause exists, It could,  and should, be de. 
serlbed ~n the warrant Absent this, the Court e m  only conclude chat 
the continued search 13 a geneid  one Khnh the Conititvtian pro- 
hibits.'0l 

The judge can avoid this problem, especially when the item8 
sought are contraband, by using generic terminology A warrant  
describing B class of related items, such as "narcotics consisting 
of dangerous drugs, heroin and marijuana, together v i t h  para- 
phernalia instrumental in the uses of said contraband," au- 
thorizes an extensive search, limited only by the rule that  i t  may 
encompass only areas wherein the contraband is likely to be 

Armed with this type of description, having found one 
item of the class, the officer is justified in continuing the search 
for others. With care, a magistrate can draf t  a warrant ,  describ- 
ing more than one item to be seized, without nalat ing the rague- 
ne% and overbreadth tests even where the search is for  a specific 
stolen item. For example, if  a locker has been pried open and a 
watch stolen, a warrant  to search a suspect's area should not only 
include a description of the watch but it should also include au- 
thority to seize a n  instrument xhich  could have been used to pry 
open the locker. 

9. Plain T'zeio Seizures .  
The Supreme Court has  said:  

I i  entry upon the piernieei be authorized and the search which 
fallow; be valid. there is nothine in the Fourth Amendment whxh 
mhibm the jeiiure by 18%-enforcement agents a i  . property the 
p o ~ s e ~ s i o n  of which 15 B crime. e i m  though the oficeis are no t  aware 
that ruth prowrty  ia  on the p r e m m r  when the search IS Iniriared.'o' 

There are  numerous military and civilian authorities to the effect 
that when officers are  executing a valid search warran t  or are  
Itherwise legally an a premises, they may seize f rui ts  and in- 
strumentalities of crime, along with contraband, which come into 
their "plain view" during the course of their search.1os 
~ 

101 id at  702 
1 0 2  People Y. Walker. 267 Cal. App. 2d 424, 68 Cal. Rptr.  495 (1967), 

101 E g., V o o  Lhi Chun V. United States, 274 F.2d 708 (9ch Clr 1860).  
e e l + .  denied. 389 P S 1038 (1867) 
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There are e i e n  some indications that the courts are hberalizing 
the plain view doctrine. While such ~e izure i  have usually been 
limited t o  instrumentalities of B crime or contraband, the Supreme 
Court's rejection of the "mere eiidence" rille in I i ' a r d e i t  v .  Hoy- 

brings into question the cont inued  \a i  
' I -  In  Coolidgr 1'. Sew Hampshire,"' 

s p e a k i w  f a r  four  members of the Supreme Court,"' indicated a 
readiness to approre the seizure of any  relevant items when the 
intrusion by the police is \ d i d  either under the authority of a 
a a r r a n t  or one of the exception- to a warranted search Rec- 
ogmzmg that "searches deemed necessary 

s e i m ~ e  of an object in plain t iew does not convert the search 
i r t o  a general or exploratory o n e '  l a  long as the discovery by 
the searching officers ic mad\ertent.  there 1s no violation of the 
specificit>- requirementi  of the fourth amendment."? 

. 

_____ 
v Lnired Stares. 363 F 2d 121 ( 1 s t  C!r 19571 Jch7,ior. , Eni?ed S f n r e i  
293 F.2d 539 I D  C Cir 1961). c e i '  denied 375 U S  688 118631 Se?n-cur I 
Ur,ifed Stater. 359 F Zd 825 ( l @ t h  C i r  1966)  
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In the light of Coolidge's permissive approach to plain view 
seizures, the importance of the requirement that  the warran t  
adequately describe the things to be seized has been questioned. 
Certainly. there is no longer a blanket pmhibition against "the 
seizure of one thing under a warran t  describing another."'13 But 
this does not necessarily mean that the fourth amendment's re- 
quirement for a specific description is no longer necessary. 

The elements of the plain \*ieu- doctrine show why the specificity 
requirement is important. 4 plain view seizure i s  only valid if it is 
i n a d ~ e r t e n t , ~ "  results f rom an initially legal intrusion, and is 
made during the bonn fide course of the search far the specified 
item. These latter two requirements are  closely related to the need 
for specificity in a uwrrant. In  the first instance an intrusion i s  
only valid under a warran t  when that  warran t  specificidly de- 
scribes the place to be searched and the items to be seized.11E 

Furthermore, Specifiuty plays an important par t  in the third 
requirement for a valid "plain view" seizure because the specific 
description of the items to be seized slpnificantly limits the scope 
of the search which may be conducted once the officers hare  enter- 
ed the premises. The search is limited by the nature of the item 
uhich  i s  being sought and the officers mag conduct a bona fide 
search of only those places where the described items might be 
concealed.'la 

hidden and in ocher srem-where the 
be locared If the article in o u e s t m  IS 

~ 

sentmg, Justice Sullivan, however. felt  that, fairly Interpreted, Justice Har. 
lan'n opmion adopted Jusriee Stewart's new. 

[ I l i  the initial Intmaion IS  bottomed upon a warrant that iails 
GO mentian a P a r t m l a r  abject, though the pollee knew ITS location and 
intended ta seize i f ,  then there a vmlatlon of the sxprealed eonstltvtmal  
requirement of 'warrantr . . . partxularly describing . . . [the] thmgs t o  
be aeiied."' Coolidge V. New Hampshire, 403 0 S. 443, 4 7 1  (1971). 

118 U.S.  CONET. amend. XIV. 
116 Umted Stare: V.  R'hite, 122 F. Supp. 644 (D D.C 19541 
111 J. C. Kmwm AND J. R. K A W O V I ~ ,  C a ~ s ~ l r u l ~ o v a ~  LAW FOR POLICE 

113 l a r r a n  Y United Stater, 275 T.S 192. 196 ( 1 9 2 7 ) .  

139 (2d ed. 1971). 
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In Stonley i. Georgia officers with a valid warran t  to search 
defendant's home far gambling materials came upon a film, the 
nature of XThich was not readily apparent.  The officers went out- 
side the bona fide scope of the search, projected the film and seized 
it TThile the seizwe of the film was inralidated an the basis of first 
amendment protections, three concurring justice Ij' '  condemned 
the search for being exceasirely broa 
marked in C o o l ~ d y e ,  a "plain \ m ' '  
where it is immediately apparent to 

the invasion into an ind;ridual's privacy and controls the conduct 
of the searching officers - %  Thui,  the specificity requirement can- 
t i n w s  t o  hare  s i g n i f i ~ a n ~ e :  

The ~ a r r a ~ r  i e q u n e m e n t  has  been a valued pert o i  o u r  con 
tu t ia ia l  la*  for decades, and it has d 
a n d  /core3 O f  rases II colirt i  dl U I e l  
c o n r e r i e n c e  t o  be iomehorv ' ' w e i g h d  
officienc?. I t  , J  or should be an ~ ( n  

m a c h m r i  o t  government opera tin^ as a mat te r  of course to check 

B .  SPECIFICITI  

The fourth amendment requires that  a warrant 's  descriptions 
be so  specific that  the place t o  be searched can be ascertained with 
reasonable effort and the thinzs t o  be seized can be e a ~ i l y  dis- 

ed States. 371 F 2d 708 ( 9 t h  Clr.  1060), e i  
r n i t e d  %ater Y .  He U S.C X A  412. 4 5  C 1l.R 18 (1972). where 
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tinguished f m m  other items an the  premise^.'?^ Since this re- 
quirement for  specificity limits the scope of the police invasion 
into individual privacy and controls the conduct of the searching 

the judge must carefully draf t  these descriptions lest 
the warran t  be construed as authorizing an illegal general search. 

While the judge must d r a f t  the descriptions carefully and pre- 
cisely, he should keep in mind that  courts generally do not favor 
highly technical attacks upon affidavits requesting and warrants  
authorizing searches.127 The Supreme Court has  noted that  in the 
area of search warrants :  

. . the Fourth -4mendment's eommanda. like all conJtltufiona1 
requirementi, are practical and not abstract. If the teachings of the 
CourVs eases are to be followed and the conrtltubanal p~1ie.v rerwd, 
affidavits for search rarranta . . . must be rested and interpreted 
by magistrates and eourtr  in a commanrenrs and realistic farhian 
They are normail> drafted by nunlawyers m the midit and haste 
of B criminal invertisation. Teehnieal reoviiernmtr of elaborate 

c 

As long a s  the citizens' substantial rights are  preserved, courts 
do not attach undue importance to purely fGrm8.l defects.'2e 

I .  Overcoming Vagueness. 
Vagueness often results from the fact that affidavits requesting 

warrants  and the warran ts  themselves "are . . . drafted . , . in the 
midst and haste of a criminal inve8tigation.''130 In this haste, 
magistrates sometimes do not carefully evaluate the facts with 
which they draf t  their description. The judge must pay as much 
attention to the facts determining the description as he pays to 
the facts establishing probable cause.'31 Before issuing a warrant ,  
__ 

Steele v United Ecates. 267 U.S 498 (1825): l l a r ron  v r n i i e d  
States. 215 D S. 192 11921i.  

United Stater 7 W r a b e r s k i .  105 F.2d 444. 446 ( i f h  Cir 1939) .  
I- .  United Stater Y .  Boxling, 351 F 2 d  236 (6th Cir.  1865), mat dmtml, 

383 U S  908 (1963). rrh d e n i e d ,  383 C.S. 913 11966). 
12) United S t o m  v Ventrerca, 380 U.S. 102, 108 (1965). ahile the 

Court WBI speaking primarily of afidavifr accompan)ing B uarrant. the 
same vie* would seem equally anphcable t o  the  arrant proper 

1:" United States I .  Beatan ,  10 € 2d 670 [ S  D. Calif. 1925) 
1 8 0  United States V. Ventrexa, 380 U.S 102, 108 (1965). 
lil The warrant requirement a t  the fourth amendment e a n t a i n ~  two  

conditions for a valid warrant: probable cause p m n d n g  the neceisary eon- 
ditian preceder.t to initiating the mvasion, Camara Y l lun ic ip i l  Court.  
387 U S  523 [1961), and ~pecifieiry defining t h e  limits of the ~ n \ . a f l o n .  
United Scale3 Y. U'roblewrki, 105 F 2d 444, 446 (5th Cir.  1939) 
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the military judge should carefully examine the affidavit; and if  he 
finds the facts insufficient to formulate a specific description, he 

. . . may examine under oath the affiant and ani- witnesses he ma? 
produce, provided the! the information o r  evidence obtained 1% in-  
corporated in an affidavit o r  auch proceeding IS taken doan , 
court reporter or recording egvipnien! and attached to the af ids  

Since the military courts have not yet established a set of stand- 
ards to judge a description's vagueness, we must con8ult federal, 
CiYilian cases for guidance. By using the standards evolved by the 
federal. civilian courts, military judges will be able to determine 
what facts are necessary to draft constitutionally adequate de- 
scriptions in warrants which they issue. The civilian c a ~ e ~  af 
most concern to  the military deal with the application of the 
specificity requirement to premises, automobiles, persons, and 
items to be seized. 

a. P w m i s e s  
The primary factor nhich determines the sufficiency of the 

description of the premises to be searched is not whether the de- 
scription given i s  technicall>- accurate in every detail; the test is 
whether the executing officer can locate and identify the premises 
with a reasonable effort and whether there is reasonable probabil- 
ity that another premises might be searched.sJ3 

3 h o r  discrepancies in a description will not invalidate a war- 
rant .  In l 'n i ted  States v .  Contee,'7' far example, the warran t  de- 
scribed "premises 810 C St.  N.E. (entire Apt. A ) ,  Kashington, 
D C., occupied by Joan Williams per records of Gas B; Elm. Ca." 
Though the premises contained two apartments and neither bore 
the letter "A," the police entered and searched the apartment on 
the ground fioor occupied by the defendant. The court found that  
the description was sufficient because the warran t  set for th  both 
the address of the premises and the name of the occupant. In 
Cnited States 2.1. the court validated a warran t  which 
described the premises to  be searched as "209 Court Terrace" even 
though the address searched wad 209 Minersrille Street." The evi- 
dence showed that  Court Terrace was merely a continuation of 
Minersrille Street. While it would have been better if the magis- 
t ra te  had named the ripht street, there waa only one place which 

132 Army Reg S o  27-10, para 14-4 (Change No. 5.  15 July 1972) 
193 United Stab3 V. Sklaraff, 323 F. Supp. 256 1S.D Fla. 1571).  
134 170 F. Svpp 26 iDD.C.  1959) 
135 114 F. S u ~ p  539 (E.D. Pa. 1959). W d ,  278 F.2d 504 (3d Cir. 1960). 

ewf .  d m i r d ,  364 U.S 823 (15601. 
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the officers could have searched. In fact, when the warrant lists 
unique, distinguishing characteristics of a particular premises, 
courts usually do not concern themselves with a minor error  in the 
address.'38 

Moreover, while the better approach is to include the name of 
the owner or occupier as well as the address in the premises' de- 
scription, courts have permitted the name's omission where the 
warran t  otherwise adequately describes the distinguishing char- 
acteristics of the place ta be searched.'s' Conversely, where the 
name of the occupant is used, the name should be correct; in- 
accuracy might wel l  invalidate the u ~ r a n t . ' ~ ~  

The warran t  should be sufficiently accurate to insure that  i t  can 
be properly executed by a n  officer who is not personally familiar 
with the premises to be searched.13o If the warran t  is executed by 
nfficers who are  familiar with the place to  be searched through 
surveillance, however, a lesser degree of particularity may be 
necessary where the judge is aware of the surveillance."o 

1x8 E d . .  Umted States v Goodman, 312 F Supp 656 (N.D. I n d .  1970) .  
Here the description %,a? "the room on the first floor l e i e l  a t  the f ront  of 
a tw.s tory  building located a t  517 Cankey Street.  Hammand, Indmna"  The 
 premise^ searched was actually 570 Cankey Street.  The description in thz 
probable cause sffidawt however, described the premises 8 s  being "the room 
located immediately next door t o  Marry's Tap:' The COYTI. in rahdatmg the 
search. noted tha t  n o  mmtake ~n the bvilding t o  be aearched could hare  been 
made  because "no bu:lding or mom on the block displays the number 517'' 
and the reference to ?dart?'? Tap "unmirtakably lacater the p r e m i i e ~  to be 
searched." Hanger /. United Stater,  308 F.2d 01 (8th Cir. 1068), oerl. denied, 
303 U.S 110 (1960).  Here the warran t  clearly described the rtructvre to 
be searched ar a :uo family dwellmr and accurately stated the address on 
the outside of the structure The r a r r a n t  was n o t  invalidated by the fac t  
tha t  m e  of the aparfmenrr I" the buiidmg XWP found to hare  B different 
address because !t 2.8s clear from the description tha t  the search was to 
cover the entire structure.  

E.g .  Knited States Y Ortiz, 311 F .  Supp. 880 (D.C. Calo. 1970). 
a n d .  445 F.2d 1100 (10th C i i .  1871) ("premises k n a m  BP a m o u n t a h  cabin, 
BPPTOX 1 0  milea south of the intersection of Highway 140. and the road 
leading into Hyland Hills developmen( area. (See attached map)"  ) : m a  a180 
Toanaend I United States. 253 F.2d 461 (5th O r .  10581 and Dixon 'I. 

United Starel, 211 F.2d 547 (5th Cir.  1954) 
138 United States Y.  Xal te rs ,  193 F Svpp 7 8 8  (D.C Ark. 1961). 
130 United States V. Kenney, 164 F. Supp. 801 (D.D.C 1058),  where 

the cour t  observed tha t  officers without actual knowledre of the place ta he 
searched could search premises fa r  which a uarrant had been ihaued wlth- 
out probable cavae uhere  the addreai ~n the warran t  was inaccurate 

United States V. Gomez, 42 F.R.D. 347 (S.D. K.Y. 1067). Here the 
~ a i r a n f  deacribed a basement apartment a t  a stated address uhere  there 
WBP more than  one basement apartment.  But  the officers who had obtained 
the warran t  had the basement apartmenr m que~rion under auneillsnee and 
could identify it. I t  3% doubtful tha t  courls will permit too much r e l m x e  on 
the familiari ty of ihe exeevtng officer%, however, becauae a specific de- 
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b .  Aiitoniobilee 
The description of a motor vehicle to be searched must be so 

definite that the identity of the vehicle can reasonably be ascer- 
tained and though it is preferable t o  do  80. it 1s not  necessary to  
identify the owner.-*: A search authorization descnbing the auto- 
mobile by its license number. year, make. model and color has been 
held sufficient in the military."' Once again. mmor inaccuracies 
wii! not invalidate h search where the descrlptmn E otherwise 
specific enough to permit the officer to identify the vehicle w t h  a 
reasonable amount of effort ~3 

e Pe,.so,,s 
For the search of an individual, the te8t is once again a reason- 

ably definite description. This doe8 not  necesmrily require the in- 
clusion of his name;'i. but the absence of B name would necesai- 
tate a very particular description of the indlriduai. A x a r r a n t  to  
search a particular place wi1 not authorize the aearch of all per- 
sons a h o  may be present But .  as the court in L%ted States T. 
F e s f a  noted: 

e*erutlnl a 
being e a $ > , )  T 

FI of s e ~ e r h l  d 
emdin m f . 1  fh .terns, !a o r d e r  a perron on t h e  pr 

can be cer1a.n :%at :be o e t r m e e  11 r o t  engaged ~n r e ~ o r m z  the 
p rope r ty  Zpecified .n the a a r r a n t  1: 

One court went so f a r  as to  a!iow the investigation of a brown 
paper bag held by an mdividusi on the front  porch of the prem- 
ises described in the wuarrant. lie Llkenise. l t  irnulii appear that  

B L O " .  

See J!argror r r n i t e d  Srarer 319 F Zd 106 (8 th  CIX. Iq631, 
e w t  d r i i i e d .  393 K 8 933 119688 

United Stale. v S e r b  1 3  E.S C >I A 18. 32 C X R .  18 (19621 
f "1955 Pantlac. 2 door Sedan. Black and  Creme. bearing Lic 3 E  9 0 5 6 ' )  

Wangrau v Uni:ed Stater, 399 F.2d 106 18th Cir 19681, r r r t  
d 6 i i i r d  393 C S 933 11966) I i l i e r e  r i a r . a n c e  in one letter of the i t e l i ~ e  
p h t e  did not Invi!idate rhe search a i  an atheivize adequately described 
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the executing officers may seize an object which a n  individual is 
holding in his hand if i t  might contain or be the item specified in  
the warrant ,  as  long ad they do not conduct a ful l  search of an 
individual who has not been identified in the warrant.'' ' V h e n  
authorizing the search of a premises where certain people are  
likely to be present, the better course of action for the magistrate 
nould seem to be to describe both the premises and the per8ons 
in the warrant. 

d. Z t e m  To Be Seized 
As a general rule courts have not required the Same degree of 

particularity in describing the things to be seized as they have in 
the description of the place to  be searched.1ro 

Technical preeman of deicriptian ks nor required. It IS only 
necessary tha t  there be reaimable Particulanry and cerrainfs ad 
to the identity of the propert)- t o  be searched far and seized, 30 That 
the warran t  shall not be a mere roving eomm:iriar 
When dealing with property which i s  inherently innoeuou~. the 
affidawt and warrant  rhauld contain a t  least a designation by 
generic r e m i  Of the class, or c l a ? i e ~ ,  of property t o  be searched 
fa r  and seized. The executing officer's d e  function IS to apply the 
description to i ts  subject marter.  Performance of tha t  function may 
frequenrly i n ~ ~ l v e  the  exercise of a lrmited discretion in identifying 
the propetty deacribed. A description of such generali ty however, 
as to lodge ~n the executing officer virtually 
BI to what property shall be eelzed, 1% repugn 
btiturion . . which requires t h a t  the properf)  
particularly described.151 

, , 

In addition, courts h a \ e  generally treated descriptions of contra- 
band more leniently than descriptions of other types of property 
to be seized. Since contraband is property the possession of 
which is unlawful, the courts feel that  there is no need to severely 
restrict its seizure. However, where the item sought is stolen 
property of the same nature  as  other property that  might be lo- 
cated on the searched premises, the n a r r a n t  must particularly 
delineate, as much as possible, the distinguishing characteristics 
of the sought praperty.Is3 

11' Walker Y Uni:ed Stat?;. 32; F.2d 591 (DC. C l r .  1963).  r e r t .  

Emted  State? V. Quantity of Extracta.  Battles, E t c ,  64 F.2d 643 

Id at  644. 

denied, 31' C S .  966 ( 1 9 6 4 ) .  

(SD. Fla 1931). 

U? Steele Y United Stares,  267 U.S. 493 ( 1 9 2 6 ) :  Suckolr % United 

1 6 8  E.&, People V. Prall, 145 N.E. 610 (Ill. 1924),  where the  property 
States,  99 F.2d 353 (D.C. Cir. 193s).  mrt. dented. 305 U.S. 626 (1938).  

sought was stolen nre i .  
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To avoid iaguenesa the magistrate must ~ i e a r l ?  set  a u t  the pe- 
culiar characterist,c* that make the property described in the 
warran t  distinct and unique. 

2. T h e  P i o h l e i i i  of Orsrb,radth.  
Before consldermg the standard T O  be fol:alr-ed to avoid over- 

breadth in a deecriptm in a uarrant.  I t  L B  w!! to recall tha t  the 
p r inc~pa l  obJect of the fourth amendment ! s  the protection of 
~ I ' I Y B C ?  rather thar. propert!- Soth ing  demonstrates the Su- 

that " [ a l t  the rer! core stands the right of a man to retreat into 
his o n n  home and there be free  from unreasonable government 
intrusion."" In speaking of this privileped status of a man in 
his home. Judge Frank  in I ' i t i tad States L. O h  Lee lii pa:nted out  
that  

.on the Court  has applied higher standards of reason- 
hblenes? to searcher of dw i i i nes  than to other locations where 
searcher are conducted li' 

a. S m g k  Lziiilp L,iit Coi'ceiit 
In  cases involi-ing warrants authorizing searches of multiple- 

dwelling buildings. the courts h a r e  developed the rule that  such 
warrant? are too broad when the)- do not describe a particular 
subunit to be searched with suflicient specificity to prevent other 
units occupied by innocent peopie f rom being mraded '" 

~ 

Id a t  315-6 
Davis v Urited E:atei, 388 U E 562 (1545) 

180 United S ~ s t e ~  Y .  Hintan, 219 F 2d 324 (7th Cir. 1 9 5 5 1 ,  Cmted 
States Y .  Barkouskar. 38 F 2 d  837 (D c. Pa 19301, United Sratei I 
Dmnge, 32 F s u p p .  e94 i D  C. Pa 1Y401 
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For purpaies of satisfying the Fourth Amendment, iearehing taa  
or more apartments ~n the same building IS  no different Ihan 
searching : r o  or more completely separate home?. Probable cause 
must be i h o a n  far searching each houe or,  in this care,  each apzi:- 
ment 18, 

Federal couris have conrlstentls held that the Fourth Amend- 
ment'~ requirement that a specific "place" be described nhen applied 
t o  dvellings refers t o  a 8ingla h ~ n g  unit Ithe residence of one person 
or one f a m ~ l y l  

The basic requirement IS  that the officers aho are commanded to  
rearch be able from the "particular" d e r e r i ~ t m  of the search war- 
ran: to 1den:ify the ~ p e c i f i e  place for a h i c h  there LI probable cause 
t o  believe that a crime is being committed 
iatiified by giring the address a i  the 
person whose apar tment  13 to be rearche 

The rule that  a search must be limited to a single unit compris- 
ing only the residence of one person or one family is not absolute 
however. If there is probable cause to believe that the entire 
multiple-diielling ia being used for illegal purposes, a search war- 
rant authorizing a search of the entire structure i s  ju~t i f ied. '~ '  
Likewise, where the fact that  the structure t o  be searched is a 
multiple d w l l i n e  could n o t  be known by the magistrate i swing  
a warrant  to  search the entire building, a search actually restricted 
to areas occupied by the perm" who was thought to occupy the 
whale building can be valid 

b .  Treatment o f  Common Arras 
There i d  some authority far the proposition that  a search need 

not be limited to a single living unit where the entire premises is 
occupied by several families or pereons in common rather than 
individually. 66 In L k i t e d  States w. the building searched 
was shut off from the public by a single lacked door even though 
two different tenants occupied it. The court  observed that  the 
executing officers could not tell the nature  of the building from 
the outside and their search was directed to a particular source 
f rom which a whiskey smell was emanating. The case supports 
the proposition that the executing officer8 will not be penalized if 
~ 

United States V. Hintan, 219 F 2d 324,  326-6 (7th Cir. 19553 
I d .  at  326 (emphasis added).  
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the warrant describe? what appeared t o  be a ~ir.gle  unit but \which 
turns out to be occupied by a o r e  than one person Likewise, in 

the m l r t  upheld a search under a warran t  di- 
rected against the entire lower  flat of a tao-star)  building AI- 
thourh  only one pelson named .n the warrant,  in fact ,  three 
persons lived there, each occupying a separate bedroom bur u w g  
a living room, kitchen. bath and a hall I 

fused t o  limit the search to the named 1 

ing tha t  the separate unit rule "only app 
ara te  and distinct living quarters occupied by different perrons. 
A rule o f  reason r.mt be applied. Here the living uni t  W.E 0r.e 
distinct unit occ,upied by three persons." ' There was ample e r i -  

r!ence that the bale and use of drugs.  for  which the search was 
conducted. were common throughout the entire Rat. 

Other caies hare  al loaed the search of areas tha t  multiple 
tenants hold in common, bi,t the) hare not gone 80 f a r  as to allox 

the tenant 's  exclusive living area. 
Internal Re\t i iue Service agents 

artment building and kept the de- 
fendant 's  apartment under surveillance. On the basis of their  ob- 
Seri-ations the agents obtained a warrant n i t h  which they searched 
the apartment The court in passing on the validity of the agents' 
original intrusion found that the area v a s  a common area, semi- 
public in nature.  and not within the curtilage of the tenant 's  
apartment EO as t o  enlo? the constitutional protection of the 
fourth amendment Infarmhtion obtained by officers in "relatively 
public corridors" can  provide a valid basis for i s~uance  of a search 

art-. while the courts have generails h i d  that B single 
is the outer l i m t  for  a search within B multiple-dwell- 

h g  unit. i? there are  certain areas of a multiple-dwllmg building. 
iuch 8 s  a lobby or pr,blic halls. which coiirtb have permitted offi- 
cials to enter uithout B ~ a r r a n t . : . ~  O n e  c o u r t  has even gone so fa r  
as t o  suggest that  uhere  unre!aied people sleeping ~n separate 
bedrooms, which might thereby constitute separate living units. 

'_ I '  15: Ca. Amp 20 6 1 5 ,  321 P 2d 143 81956) .  
"' I d  a t  5 2 0 .  321 P 2d a t  146 
170 361 F 2d 153 (2d Clr. 1966).  
1 7  U n i t e d  E t b f c i  v Buchner,  161 F Snpp 836 lDD.C  15681. c r r t  

den i d .  359 U S .  902 11959, 
United Stares T. Hinton, 219 F.2d 324 (7th Cir. 1965) 

1 7 8  United Stater 5.. Ulguel, 340 F.2d 812 ( 2 d  Clr 1961). esrt dsrisd, 
352 U S  855 11565,  
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share all other living facilities in common, the entire unit which 
they occupy ia subject to a search."' 

e. O s e r b w a d t h  in Mtlttaru Searches 
As previous1s stated, the Court of Military Appeals originally 

,.sed a general reajanableness test to judge searches' \alidity. 
rnited States v .  Swanson 1 7 5  is an illustrative case. In  Swanson, 
the court approved the commander's calling of a company forma- 
tion and his search of the entire unit when the loss of $73.00 was 
reported. Conceding that the "Fourth Amendment to  the Consti- 
tution recognizes and protects the right to security from unreason- 
able searches and the court still found the search 
reasonable without considering whether there wa? probable cause 
to  search everyone or whether the scope of the search of an en- 
tire unit was overly broad. 

In L'nited States v .  Brown,"' the court applied the particular 
requirement of probable cause rather  than a general reasonable- 
ness tes t ;  the court invalidated the search of a truckload of men. 
Judge Ferguson, speaking for  the majority in that  case, said 
that  the 

actmn , was utter disregard fo r  the rights of t h e  accused 
a n d  t h e  others.  H e  ( t h e  commanding officer) acted upon mere SUI- 
p ~ o a n  wtt no iactual barn for his actioni. He ordered a whole- 
sale iearci of d l  t h a w  m the truck, those "suspected" and those 
regarded ab complete!y innocent He ordered that any ruspiclour 
objects be seized and turned over t o  him. The search was general 
and exp!oratary in nature and wholly lacklng in resronsble 
CBYIe . i - *  

Khi le  the Brown case i s  commonly regarded as one of the first 
cases where the Court of Military Appeals applied the fourth 
amendment requirement of probable cause to military searches, it 
is clear from subsequent cases that  the court had not yet adopted 
the specificity requirement, prohibiting broad, general searches. 
In L'nited States L.. Grbhart,"B decided the same year as  Brown, 
the court approved the search of an entire barracks. Chief Judge 
Quinn, writing for  the court, said that  a s  long as there was prob- 

174 People v G o r ~ ,  167 Cal. App 2d 515. 821 P. 2d 143 (19581. (%-here 
there are three separate unlocked bedrooms I" an apartment, "[all1 of the 
moms C 0 " r t l t Y t e  0"e living ""lf"1. 

1 7 5  3 C S C.1I.A 671,  14 C.M.R 89 (19i4) 
3 7 6  I d  zf 673,  1 4  C M R at  91  

1 0 U . S . C h l A . 4 8 2 . 2 8 C M . R . 4 8  (19591.  

10 C.SC.JI.A 606, 28 C.X.R. 172 (1959) 
id. at 489, 28 C.M.R. at  5 5 .  
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able cause the 3earch was \ d i d  "whether the search be general in 
that it includes all personnel of the command or subdixiamn, or 

ns apecificially suspected of an offense ' I  leo 

le making no mention of the single unit  con- 
e barracks as a single l i ~ i n g  unit becauee of 

rhe "freedom of access occcupants of military quarters hare  to all 
part3 thereof." The court  did not concern itself with the fac t  
tha t  many innocent persons were subjected to search a 
the B r a w , ~  decision Similarly, in l'witad States c H 
case involving barracks larceny, the Court of Xill tary Appeals 
again approved the search of an entire barracks. Its approval was 
predicated on good cause to beliere that  the stolen money =.as still 
someahere in the general area: the barracks had been guarded at  
nieht and the theft  had been immediately reported. Furthermore,  
immediate action \<as necessary because many of the occupants of 
the barracks were transients, due to transfer that  afternoon. Once 
again the court  treated an entire barracks as a unit, though there 
was no mention of the single unit concept. At  this paint in the 
development of the military law of search and seizure, the court 
seemed more concerned w t h  the need for immediate action than 
with imposing the specificit? requirement of the fourth amend- 
ment on the military. 

The disregard for specificity which the court diaplased in Geb-  
culmmated ~n C,,ttrd States P .  Sehafei,"+ 

e extreme example of a generalized search. I t  
unt ian "to search the so-called '26th area'-a 

block ~n which some tnent! barracks, three mess halls. and two 
other structures were located--and to seize item? pertinent t o  in- 
iestigation of the murder."'* A body had been found with a trail 
of blood into the area Once again concerned with the need for im- 
mediate action. the Court of Mili tars Appeals validated the search 
even though a t  the time that it was authorized the commanding 
officer did not appear to hare  any reason to believe that any par- 
ncular Item would be found in the area that w a ~  broadly described 
only as the "26th area I '  The court made no attempt to conform 
the search's broad scope of the fourth amendment requirement 

~ 

Brow-. 10 E S C 31.A 462, 188, 28 C.M R 46, 5 6  

0 30 C h1.R 160 (1961) 
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that  the place to be searched be specifically described, nor did the 
court in finding probable cause far the search consider the need to 
believe that B specific item is located in a particular place.1sn View- 
ing the search as "somewhat generalized," the court determined 
that i t  was valid nonetheless because the murder scene "shrieked 
of foul play" Iai and the search "was virtually compelled by the 
circumstances" since "[cllearly a grave crime had been commit- 
ted." 168 

The Schafer decision validated a general search which seemed 
to fly in the face of the fourth amendment requirement for par- 
ticularity. Realistically, the gravity of the crime committed prob- 
nbiy played a large role in the court's decision. In  addition, when 
Schafer was decided in 1962, the Court of Military Appeals had 
not yet begun to consider the i s u e  of specificity in search authori- 
zations. Since 1965, however, the court has increasingly recag- 
nized the need for  specificity and has  noted that  an authoriza- 
tion to search must be based an probable cause to believe that  the 
particular item sought is in the particular place f a r  which the 
search is authorized.1ga I t  is, therefore, doubtful that  an authoriza- 
tion as  general as  the one in Schaiar will again be found valid. The 
validity af such broad authorizations is especially suspect in light 
of the Supreme Court's decision in K a f z  v .  Pdited Sfates . lgl  

d The Effect of Kat t  o .  Knifed States  0,' the Sinole Livitig Cmt 
Concrpi  

Before de te rminiw whether military judges must limit search 
authorizations in a barracks ta  a single living unit i t  is necessary 
to consider the effect of K a t z .  In discussing the protection that  the 
fourth amendment afforded to an individual using a public tele- 
phone booth, Mr. Justice Stewvart. v h a  delivered the opinion of the 
Court in Kati ,  stated that  phrasing the imue in terms of whether 
a particular area wns constitutionally protected 

deflects attention from the problem prerented by t h s  case For t h e  
Fourth Amendment proieets people, not places Whar a person 

1 %  L a a e r y  r. L-nited States. 161 F 2 d  30 (6th Clr 1 9 4 i 1 ,  e e y t  d m  s d .  

1.7 United Statui  v Schaier. 13 L-.8 C.3l.A 83. 8 6 ,  32 C 31 R 63,  86 

~ 

331 U S  649 (1949) 

13 U S.C hl A at s i .  32 C.1I.R at 87 

1 0 1  359 US. 347 (1967) .  
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knoamgl) exparas ?o the public. e ien  in his O I I ~  h o m e  0 1  o f i c e ,  
is nor a r u b i e c t  of Four th  hmsndwer r  piorecnan B u t  uhat b.e 
seeks t o  preserve as  p r w a i e .  exen in an m e a  secersible t o  - l e  D U \ , X  
may be ~ ~ n s f i f ~ f i o n a l l i  prorec!ed 1 '? 

hlr. Justice Harlan in his concuiring opinion also emphasized 
t h a t  the fourth amendment protects people. not places. but he \war 
of the opinion that  what  protection the amendment afforded must 
be measured ~n terms of "place." In  his u e i y  the  decision of the 
Court had posited 

r:ar.re? a d d  be unreasonable., ' 3  

The Supreme Court f d l o a e d  Katz  in the ihter case of .>In- 
i.. D e  Porte 1' '4 In  .llnne,isi,  the Court laid down the piinciple 
the protection Of the fourth aaendment  depends n o t  upon whether 
there might be an  intrusion by an>one but ra ther  upon "\whether 
the area was one ah ich  there n a s  a reawnable expectation of 
freedom finm goreriimental intrusior.'' Thus even i n  an office 
area v h x h  a union official shared with othels. he had a reasorable 
expectation that  hir paper.- woi l ld  not be *abjected to perusal a r d  
seizure b?- persons who did  not use that  ofice, .ncludinF a g e n t s  of 
the Government. 

In  still another post-Rat2 CRB. mroli-mg the pi , rac)  afforded 
by a motel roam. a court refiised to protect the o w i p m t s  of the 
room from surveillance during which apent i  overheard their con- 
versatian about  heroin and abreiied one occiipai:t a i t h  mrcot ics  
paraphemdin thrauah ail open iwndoir. The cow:  commented 
that  the occupaPt i  of the rmnl had s h o a n  little reliance a n  privacy 
becaribe the shades had not been draivn I IOL the w n d a w  closed 
The court fur ther  noted that while the occupant of rrotei L O O I I  

. 

352 U S  3 8 1  119851 

Cra ien .  1@? F ?d 821 $ 9 ~  C i r  1 L C  
1012 ,l(ii@) 
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i s  entitled to  the same protections as  the owner of a house against 
unreasonable searches and seizures, there i s  an element of shared 
property in motel surroundings that  i s  entirely lacking in a per- 
son's home. 

Kat2 reinforces the ralidity of the concept that  each individual 
living unit within a multiple dwelling should be afforded the pro- 
tection of the fourth amendment. Each living unit constitutes an 
area of expected privacy If, as Mr. Justice Harlan suggested in 
Katx,  the protections of the fourth amendment must  still be meas- 
ured in terms of "place," It i s  fa i r  to  say that  the one place within 
which everyone has a reasonable expectation of privacy is his in- 
dividual IiL-ing unit. At  the same time, Kata has not completely 
invalidated the warrantless, governmental intrusions into common, 
public areas of multiple dwellings. A person living in an apsrt- 
ment or hotel can reasonably expect that  his a\\-" living unit wil l  
not be subjected to search without probable cause, but it is un- 
reasonable for  him to expect that  a public corridor, lobby or wash- 
room would not be visited by other persons. even government 
officials. 

e .  T h e  A p p l t e a i z o , ~  of Katz  t o  Beriaeks Seerelies 
In the military setting, the preferred place accorded the home 

raises ~ e r i o u s  questions because the soldier's "home," thir is, his 
barracks living quartera, i s  often the subject of searches. 
Though he lives in a barracks with many other men, hie bunk and 
his living area are for his use:  and from his poini of view they 
constitute hi3 home. The Supreme Court has duly recognized that  
a "hotel room, in the eyes of the fourth amendment, may become 
a person's 'house,' and so, of course, may an apartment." Ins It is 
arguable that  the same is true of a soldier's living area, especially 
a s  the increased use of partitions and separate roams creates a 
greater degree of privacy. 

The Court of Military Appeals has given limited recognition 
to  the general concept of "an expectation of privacy" in Llnited 
States v. T o ~ i r s . ' " ~  The question is whether the court will anala- 
gize a living area in a barracks to an apartment or hotel room 
and hold t h a t  like the apartment or hotel room dweller, the mldier 
has a reasonable expectation of freedom from government intru- 

I n 7  E.&, United Stater V.  Racz.  21  U S  C P . A .  24, 14 C.M.R. 76 (1971) ;  
United Stater Y M ~ t l e r ,  2 1  C.S.C M A.  92.  44 C.?&R. 146 (1971) 

Lama 1. K e a  York. 370 U S .  139.  143 119621 
l o n  22 U.S.C.X.4 96, 46 C . I . R .  96 (19731 
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sion in his barracks I ivmg area ?"" B y  requiring that a cammand- 
ing officer hare  probable cause before authorizintr a search, rhe 
court  has impliedly assumed that some expectation of privacy on 
the par t  of soldier: hrmg in barracks is reasonable.' Of course, 
8 s  the court has noted, barracks by their  very iiatlire iiiv0li.e an 
element of shared. communal l ~ r i n g  based on "the freedom of ac- 
cese occupants of m!litary quarters h a i e  to a11 psrta thereof." -"- It  
is, therefore, necessary t o  determine n h a r  effect this conmuna ,  
living should h a i e  on t h e  p r i ~ a c y  to be accorded the soldier 11: h13 
indiridual living unit. 

There are essential!? three criteria for jlldgiiig the extent of the 
priracr to which a soldier ! ~ i i n g  ~n a barracks should be en- 
titled > The physical lasout of the area in which he lives is one 
major factor ~n determining whether an individual's expectation 
of privacy i s  reasonable The degree of p r i r ac r  afforded by struc- 
tured characterist:cs. such as phrt!tians OL uall3. is important  IF. 
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subject to search 206 unless there is probable cause pertaining 
specifically to him. 

The third and final consideration is the degree to which society 
honors the intimacy or privacy of the activity normally carried 
on in such a place. The Supreme Court has long recognized the 
sanctity of a man's home and a living ares within a barracks 
should be considered a soldier's home.n0B Furthermore, the Court 
of Military Appeals has long recognized that  a soldier is entitled 
to a certain degree of privacy by requiring probable cause before 
his personal property can be subjected t o  a search.'o' 

The requirement of particularity in a warrant  futher protects 
the privacy to which a soldier is entitled. To be ralid, a warrant  
may authorize a search of only a particular place to the exclusion 
of all other places where the p r i i w y  of someone other than a sus- 
pect might be invaded I t  18 necessary, therefore, for  the military 
judge to examine the nature of the barracks in which a search is 
io be conducted before he can describe the particular limits of the 
search. A barrack8 consisting of open bays, for  example, i s  least 
like an apartment house or hotel, and since an individual's limng 
area is surrounded by space to which everyone has access, his 
reasonable expectation of priracy does not extend beyond his 
bed and lockers. A search directed agamst a particular individual 
living in the bay could encompass his own permnal belongings 
and the common areas to which he has access wlthout being aver. 
broad. The only limitation in the open bay search would be that 
it be directed against B particular occupant of the bay and that 
it not include any places designated for the exclusive use of any 
other soldier. 
A barracks which i s  partitioned into individual or group cubicles 

aould  be more akin to an apartment house or hotel. Each cubicle 
would constitute a single living unit, subject to search only if 
there ie probable cause to search that  unit. Of course, common 
areas to which the individual has access could be included in the 
search,zo. although they would be less extensive than in the open 
bay situation. 

2 0 6  Silverman 1. United State$,  36; U S. 506 (1961) 
207 Enited States V. Dauonport, 11 V S.C hl A 1 5 2 ,  33 C.M.R. 361 

i l Q 6 l i  ~____ , .  
908 The area ~ m m e d m f s l s  adjacent to the individual's Iluin. unit  should 

be conridered an inlceral par t  of his mea,  wblec t  t o  the aame protection3 
8 s  the evrtilepe of a n m m l  duelling Sea Work V. United States, 213 F.2d 
660 (D.C. C n ,  1957). 
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The single l i \ ing unit concept seeks to  prevent the search of 
>,yeas controlled b r  innocent people. I?. the barracks with open 
balr ,  the Judge should permit the search of no orher bed or  
lockers t h a n  those of the suspect. In  a partitioned barracks he 
should limit the seaich to a specific cubicle in ordei to meet the 
fourth amendment requirements. Commoii areas to  which the 
suspect has access along with erer?ote else could be searched in 
both instmces,  b u t  the warrant should indicate that  the sedrch 1s 

particularly directed against the suspect 

I T  coscLusIos 
As the military EerriceS move toward more extensive use of 

search warrants ,  maelstrates must become famii iar  v i t h  the 
standards by which these instruments are judged. Since warrant-  

anee can be found 
tar? Appeal: bo' 

contain B qpecif ie descript:an of the item or  items nhich a r e  to  
be seized. 

n i t h  respect t o  the first w i d e l i n e .  the description of the place 
TO be warched must be sutliciently definite t o  enable the exectitine 
officer to locate i t  with a reawnable amount of effort. 
does not reqlllre a n y  partlcul 
ti'kte qhauld Include A S  man) d 
sible to a i m d  i a p u e n e ~ s .  In  th 
definite description of a p ~ e r . i  
ber i t< location on the Installation and the 112 

~ ~ i d u a l  v h o  I >  the subject of 'i search 1 1 ~ s  ~n a barrac 

In most m t a n c e s  this call be accamgliihed by naming the in- 
dividual and describing the specific th.np nith.n his area which 
mal- be searched, such as a bed. footlocker or  wall locker. IT'hiIe 
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there ia some military authority for searching an entire barracks, 
the w w r a n t  provision of the fourth amendment, as interpreted by 
the federal courts, Seems to limit searches within a multiple- 
dwelling to a single living uni t ;  and it is submitted that  a soldier's 
living area must be viewed as  a single living unit. While this i s  
especially t rue in barracks which are partitioned or divided into 
separate roams. even in a barracks with open bays B soldier has 
exclusive use over certain areas, such as a bed and locker, which 
can be said to  comprise his living unit. Military warrants  must 
conform to the single living unit concept or be considered invalid 
under the fourth amendment. Only if the military judge i s  can- 
vinced that an entire barracks is being used as a single unit would 
he be justified in authorizing the search of the entire building. 

There seems to  be no circumstances, however, under which a 
premises search as extensive as that  authorized in Cnited States 
L ,  Sckafei. mq would be justified. Such a general search of an area 
mcompassing more than a score of buildings. including several 
barracks, could nerer  satisfy the requirements for particulariiy. 
This is not to say that  all inuesiigatiori should be curtailed in the 
Schaie? situation. As the Court of Military Appeals pointed out 
"it was reasonable to conclude leads might be developed in the 
'26th area.' "?lo To prohibit all investigation in the area would 
have been unreasonable. However, i t  is equally unreasonable to 
issue a warrant under these circumstances because the place to be 
searched could not be particularly defined "02- the items sought 
specifically described. The only search that  could be conatitutional- 
ly sustained a t  the time the body was found would be one that  en- 
compassed merely the npen areas within the "26th area." This. in 
turn,  might uncover fur ther  evidence which would justify the 
issuance of a warrant  to search B particular place. The initial 
search. though not authorized by warrant .  would be reasonable 
because it would iniolve only open or public ?'? areas outside 
the protection of the warran t  provision of the fourth amendment. 
Mi.. Justice Harlan recognized the continued val  
even after the decision in Katr  u .  l 'n i t rd  S?ates,Z'3 when he said 
that "conrersatiana in the open aould  not be protected against 

2 " '  13  U S  C Y A 63.  32 C . U . R .  83 119621 
?I1' 18. at 3-, 32 C.11 R a t  87 ( empha~i s  a d d e d ) .  
11, Heitel. V. Emted  Eiatei.  2 6 5  U S 57 (19211 

United States v Conti .  361 F.2d 153 (2d O r .  1866): United States 
v Buchner.  164 F Supp  836 (D D.C. 1 9 6 8 ) ,  cerl d e n t e d ,  359 U S .  908 11959) 

219 389 U.E 347 (1967) 
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being overheard, for  the expectation of privac>- under the cir- 
cumstances would be unreasonable." ?Ii 

The first guideline applies to  vehicles and persons as  well as 
buildings. Where a warran t  is issued f a r  the search of a vehicle i t  
should contain the name of the owner (when knoirn).  the license 
number and the make, model and color of the vehicle in order to 
nraid rapueness. An authorization to search or a r re r t  an individ- 
ual should include his name and a full, definite description. If a 
search of the person as well as the premises of an individual is 
intended, the warran t  should describe bath the indirtdual and the 
premises. 

The second guideline that the things to be seized be specifically 
described, albeit of diminished significance since the Coolidge v .  

expansion of the "plain w e v  "doctrine, can. 
tinues to have importance for two reasons If the i n t r u m n  is 
pursuant to a s a r r a n t  and the warran t  does not  adequately de- 
scribe the things to be seized, the initial intrusion IS invalid, mak- 
ing the "plain n e w "  doctrine inoperable. Furthermore,  the de- 
scription of the items to be seized controls the course of the 
mearch: officers may search only in areas where the items to be 
seized are  IIkely to be located. The "plain ~ i e n ' '  doctrine cannot 
be invoked ~ n l e s s  the item came into plain vien during the bona 
fide course of the search. 

I t  is this author's hope that the use of search n a r r a n t s  will re- 
duce the number of invalid searches in the mlitary.  This i s  a 
highly desirable goal, not only because it would reduce the number 
of re\-ei.saib required on technical grounds but also, and perhap8 
more importantly. because i t  would increase servicemen's freedom 
f rom unjustified intrusions The Constitution clearly protects 
against  the 8 ~ 1 1 3  of vague, overbroad warran ts ;  and men who 
volunteer to defend the Constitution should be entitled to the ful i  
measure of i ts  protection. 
~ 

I d .  ~t 361 
2'2 103 E S 113 (19711 



THE ADIIIINISTRATION OF JUSTICE IN THE 
PAKISTAN AIR FORCE* 

Squadron Leader Sheikh Mohammad Anwar **  
M a j m  Aspects of iMilitary Jvst ice  in the Pakistan Air 
F o w e  are discussed. Based on a comparative analvsis 
of Pakistai! aid Cnited States military h w ,  recom- 
mendatioiis f o r  mprovemmts in limited areas of both 
swstems ave presmted.  

INTRODUCTION 

This article's primary purpose i8 to acquaint American readers 
with some important areas of administration of justice in the 
Pakistan Air Force. While i t  is unlikely that  an officer of the U. S. 
Armed Forces will ever be required to  implement Pakistan Air 
Force law knowledge of the subject will be useful in promoting 
better understanding between the forces of the two countries 
while working 8s allies. Another point of interest, f rom the view 
Gf American readers, is that  both Pakistan and the United States 
share the historical experience of inheriting their judicial sys- 
tems from the same source-the British. While the American legal 
system has remained welded to the common law, a happy combi- 
nation of common law and continental civil law has formed the 
basis of criminal law in Pakistan, of which military justice i s  only 
a part. How this blended law is meeting the requirements of dis- 
cipline of the Armed forces of a developing country will be s e t  
another paint of interest in the paper. 

The secondary aim of thia article is to gain, by appropriate com- 
parisons, useful and practicable ideas f rom the progress made b s  
the United States in the field af military justice, which might in 

* This article was adapted from a theiir presented t o  The Judge Advo- 
cate General's School, C S .  Army, Charlottesville, Virginia, while the 
author was a member of the Taenty-First  Advanced Course. The  pinions 
and e o n c l u ~ i ~ n i  presented herem are those of the author and do nor necer- 
~ a r i l y  represent the view3 of The Judge Advocate Genersl'r School OT any 
garernmental agency of the United States or of Pakistan. 

**  B.A. 1864,  G.H. College, Bhopal (India);  LL.B. 1968, Punlab Umier- 
slty Lahorr (Pakistan) : Pskirtan Air Force. 
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turn be heipfu! in impiar:ng the s p t e r .  i n  Pakistan S h c e  

the %>-stem deals. 

.1. HISTORICAL BACKGROl .SD 

2 .  G r n r , a i  
Pakistan became an independent nstion on August  14, 1947 

when i n  accordance w t h  the Indian Independence Act: the Indian 
aub-continent was partitioned into the dominions of Pakirtan and 
India. This marked the end of about t % o  centurie- of British 
rule in the country, then known as British India. 

D w i w  their rule, the British tiained ar.d organized three sepa- 
rate defense forces. The Army was the first to be raised on a 
regular basis in 1754 under British Crown Act, 27 Gea I1 Ch 
9.3 followed by the Sa\->- in 1830 and the Air  Force. last to be 
established in 1932 By the time of the partition, these forces 
had been highly organized and were being governed under three 



PAKISTAN 

separate but Sirniiar l aaa ,  v i i .  Indian Army Act, 1911, Indian 
Discipline Act, 1934 and Indian Air Force Act, 1932. The 
ion entailed division of the armed forces an the basis of 
ous identification and a portion of the armed forces a180 be- 

came Pakistan's share. The present defense forces of Pakistan 
are an  outgrowth of the same heritage. 

To keep the continuity of the legal system, it was provided 
under the Indian Independence Act that  the existing laws of 
British India, including the Service's laws. were to continue to 
operate in the new countries until superseded by subsequent legis- 
lation.i The three Services' lawv3. therefore, continued to operate 
initially in Pakistan until they were repealed by the present laws, 
z i i . .  Pakistan A r m s  Act of 1962, Pakistan S a v y  Ordinance of 
1961 and the Pakistan Air Force Act of 1963. The present l a a s ,  
though greatly improved in laneuage and farm, are in substance 
the same as  their respective predecesaors and continue to retain 
their inter-se similarity. 

Unlike the American legal system, the criminal law system of 
Pakistan is a unique  blend af common law and continental civil 
law.' The country's Judiciary has  only one system of courts, un- 
like the dual state and federal court system of America.8 This 
legal aystem is essentially the same as  handed down by the 
Bnt ieh  The l a m  of the countrs are contained in elaborate codes. 
The most important criminal codes of the British era, uiz. Pakis- 
tan (formerly "Indian") Pena! Code, M60, Evidence Act--1872 
pnd Code of Criminal Procedure, 1898, are still in force in Pakis- 
tan with 1;ttle change. A member of the armed forces is subject 
to all the laws of the land as  a citizen of the country and to the 
respective disciplinary codes as a member of the defense f o r c m r  

2 .  Hiatmu of the  Air  Force  Lax 
The d a m  of the air age was ushered into the Indian subconti- 

6 1r.dian lcdependerce A c t  11947). 1813) 
Save as othernise expreirly provided in this l e t .  the  la^ of 

B r m r h  Indm a n d  af ihe several parts thereof existing mmediately 
before the appointed dab ?hall, 50 f a r  B J  applicable and  with neees- 
~ a r g  sdapta:iar.s. continue ai  the Ian of each of the new Dominions 
an the several peifr thereof until ather praumon 11 made by the 
laws af the legislature a t  the D a m m a n  I" question OT by any other 
legislature or other au:horiti ha i ing  power in tha t  behalf 

See eldo Friedman. Intemaiioaol La%, 847 ( 1 8 6 9 ) .  
I ~ ~ ~ H A U I I A D  I~AIHAR HAS*\ S~ZA,II THE CODE OF C Z I ~ I I X I L  PROCL. 

DLRL I - IV  (3RO Po 1 a n d  T H E  PABISTAU PEXAL CODE. ai-a7 (3rd  e d . )  
A K .  BROHI, F U N D A I C S T A L  LAW a i  PAxlarax 62 ( 1 8 S B ) .  

7 I d .  a t  651 
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nent in December. 1918, when a few planes of the Royal Air 
Force of Great Britain arrived in the co.,rti!, malnlv f a r  ' o m  
mimication purposes. Realizing the g i o w n g  need and ~ m p o r t d ! . ~ e  
of an Air Force, the then ga re rnaen t  of India (headed by the 
Goiernar  General representing the crowr.), an the recommenda- 
t.an of "The Si reme Committee, 
pendent Air Farce on the line- o 
Accordingly, ;he Indian Air F 
Indian Army A c t  1911 and into 

British .in Farce Ar t  was e m c t  
the Indian Air  Force. The Air 
aircraft ,  SIX officeis and nmeteen 
Air Farce The buthplace of this m a l '  Right uai .  mcidertall? 
Karachi (now in Pakis tan) .  " The Indian Air Force Act of 1932 

operative on 23rd XIarrh 19% I' after the procedural rules. The 
Pakistan Air Force Art  Rule5 19% [he rcna i t e r  referred to  a i  
P A F  A c t  Ru.es) .  had been promulgated by the Ninistry of De- 
fense. Central Government ,- (equl\alent to the Cnited State? De- 
~ 

' I l i \ l i L  OF P*'..'I*' A I R  €"CL LA$! 1 
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partment of Defense). The P A F  .4ct and the P A F  Act Rules, 
which have been amended from time to time vi thout  making any 
fundamental chansea in the I a n ,  contain 206 sections and 224 
rules respectively. 

In order t o  bring the Air Force la%' within easy reach of an 
average officer and airman, a Xanual  of Pakistan Air Force Law 
(hereinafter referred to as MPAFL)  containing elaborate explan- 
Jtory "notes" (commentary) of the P A F  Act and Rules, a sum- 
mary  of the Ian of evidence and other material was prepared by 
the Judge Advocate General's Department and issued under the 
authority of the Ministry of Defense in 1968. The MPAFL is 
presently the only standard source for  guidance on 4ir Force 
law. Similar manuals have also been published by the Pakistan 
Army and S a ~ y . ~ *  

B. GEl-ERAL SCHEME OF P A K I S T A S  AIR FORCE LAW 

The object of Air Farce law i s  to provide for the maintenance 
of discipline and good order among the members of the Service. 
I ts  scheme is designed to ensure quick disposal of offenses and 
effective punishments. The individual rights of servicemen have 
been tailored to be consistent with these objectives. The statutory 
scheme of the law is simple and is designed to operate without 
the help of legally trained personnel. 

Many procedural irregularities can be ignored if no real in- 
justice 1s done to the accused. Similarly, some other procedural 
requirements can be waived because of exigencies of the service. 
Since discipline is the function of the command, the commanding 
cfficer plays an important role in the entire scheme of justice which 
i3 baaed an the traditional philosophy: military justice i s  the mili- 
tars ' s  business. 

The Pakistan Air Force is a relatively small but well knit 
organization. The chain of command runs from the Chief of 
Staff, Deputy Chief of Staff to Base and Unit Commanders (in- 

the  farce and effect  of law i E i  Porta Reed, 100 U S  1 3  i 1 8 1 9 ) ) .  See elno 
DAULAT RAV PRLM Commmtar;as on V d i t a r y  Lou 229 (1966) 

Section 203 oi the P.4F A C T  also authorized th.e Central Government t o  
make "regulatians for  all OT any of the ~ n r p o s e i  of  the Act other than 
those maltera carercd in the Rules? There regulatlone h a i e  not been pub- 
lished so far fa r  j.arious reason% The Regulation% f a r  the Indian Air Force, 
u i th  iuirab!e n .odhca t i an r ,  canbnue t o  be used ~n the PA€. supDlemanted 
by o t h e r  admimrt ra t i ie  Air Farce Orders ( A . F O . ' a ) ,  etc.  

1 3  Seo p 10 in r ia .  
14  see  B W T a  note 1. 
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cludinp Officers Commanding TVings and Squadronr) .  The Preai- 
dent of Paki l tan.  who has been the "Supreme Commander of the 
Armed Forces'' in the earlier t w  Constitut1m:s of Pakistan" and 
is F.OW the "Commander ir. Chief" of the three farces i,nder the 
present Interim Constitution. I '  hac ieldom interfered with the 
disciplinary matters of the Services. 

The Base and Unit Commanders are primarily repponsible for 
discip!ine. the inve3tigation of charges and are 8:so empowered to  
award SUKIIIII>-  pun i rhmnts .  the eqliiralent of nonjudicial pun-  
ishment under the American Pniform Code of IIilitarr Just~ce.  

meant for n a r t m f .  T o  appeal to c ~ r i l m  caurta f rom any dis- 

c. ROLE OF T H E  J i D G E  ADI.OC.4TE GESERAL'S  DE- 
PART.VE.VT, PAKISTAY .AIR FORCE 

The Pakistan Air Farce has a Judge Advocate General's De- 
partment (hereinafter referred to as J A G  Depai tment)  xh ich  
functions a t  Air  Headquarters direct13 under the Chief of Staff. 
The JAG Department renders !egnl advice to the Chief of Staff. 
other staff officers and commanders "on matters relating to Air 

The JAG Department 1s a mm!I organization 
cells know-n a- the "Pre-trial Section" 

The former renders pre-trial advice t o  
and.  as a mat ter  of practice, provides 
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a prosecutor a t  GChl trials and a t  important DCIf  trials. The 
latter section prepares reviewvs of ail courts-martial proceedings, 
reviews summary punishments and must provide a judge advo- 
cate for  all GCM t n a i s  and may provide one a t  the DCM trials.'e 
Keither the pre-trial advice nor the post-trial revie\%- i s  a require- 
ment of law but they hare  been made compulsory through ad- 
ministrative orders. The work of both the pre-trial and post-trial 
sections is supervised by the Judge Advocate General who also 
s p p m - e s  all GCRl and DCRl post-trial reviews, renders legal 
opinions and deals with petitions ariaing out  of court-martial 
trials. The JAG Department's other functions include drafting 
legislation and the legal training of officers. Cniike their counter- 
par t  in the United States Army, the J 4 G  Department does not 
deal with contracts nor render legal assistance to individual ser- 
vicemen nor provide staff judge advocates to advise commanders. 

All officers of the J A G  Department belong to the "Legal 
Branch."20 The Branch was established in 1959 in response to  a 
need far introducing apeciaiization in the legal field. All officers 
of the Branch are law graduates but not nece~sar i ly  members of 
a bar. The Pakistan Air Force a t  the present i s  the only service 
which has established such a Branch. 

D. CHARACTERISTICS  OF T H E  P E R S O S X E L  

Since the study of i a w  cannot be divorced from the study of 
the people, a few general remarks in this respect will not be out 
of place. 

Pakistan i s  not a rich country. I ts  economy i s  predominately 
agricultural and the rate  of literacy i s  not high. The common man 
is brought up in  an extended family unit, under influence of the 
Muslim religion and the supervision of an assertive family pa- 
triarch. From childhood he i s  taught to respect and obey elders 
and to  discipline himself. 

Democratic institutions and values are young and developing. 
Common men generally t rust  those in authori ty;  open criticism of 
the government and its functionaries is not a usual phenomena. 
With rapid industralizatian, improvement in education and pro- 
gress towards democratization taking place in the country things 
are, however, changing. 

$ 6  The Judge Adweare is the equivalent of the "Military Judge" under 

2 0  Equivaleni of The Judge Advocate General's Corps ~n the United 
the UCNIJ. 

states Army. 
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Service m the armed forces of Pak 
been. on a 5oluntar.v b m e  Ira membe 
prestige in the society In  addition. the Services offer rexrarding 
careers. Far these reasons people join the sen ices  and don the 
uniform, not reluctantlv for a feu- years. but with a keenness for 
making it a lifetime career. A n  unceremoiiioui w t  from the 
service is the lait  thing which an individual or  his family ekcie 
would w m t  When, therefale,  any disciplinary action I S  taken 
against  a serviceman, he either accept3 it wi thout  demur. trust- 
ing the fairness of law and judgment of those who administer it. 
or takes I t  as d part  of the vicissitudes of service life nh ich  he has 
wl i ing l r  accepted The occurrence. howsoever st irrinp. seldom 
reaches the press or  public and e i e n  if it doe-. deference to the 
mili tary prevents the creatior. of an? furor.  .A11 these factors h a w  
an i m w r t a n t  bearine on the attitilde of an individual toward the 
Service and dircipline which in turn largely 
tion of l a w  in the Pakistan A i r  Force 

affects the admmistra-  

11. JL'RISDICTIOT 

.A. JL~RISDICTIU3'  O V E R  P E R S O S S  

2 .  General 
Persons subject to A n  Force iaa f a l l  .n two categories, 

those who are permanently subject and those whose subjection 1s 

only temporarF In the farmer cateparp a re  commissioned officerr, 
warran t  officers ( j m w  commissioned officers) and airmen who 
join the Air Porce on a repular basis and remain permanently 
subiect to Air  Force law until "duly retired, discharged, released. 
remared or dismisied from the service." These individuals form 
the bulk of the Air  Force personnel. Into the second category fall 
Air Force reservists, persons seconded (transferred) from the 
Pakistan Army and Pakistan Sary and civilians who become 
temporarily subject to Air Force law under certain contingen- 
cies > -  Subjection of mmlians to Air  Force Ian provides the moat 
Interesting legal issues. 

1. C i d i o n s  EmzJoyrd i ih 0,' Accompa 
In the interest of discipline, i t  is considered necessary tha t  

civilians who are employed by the Air Force. including those 
~ 

a PAF ACT S i  2. 3 a rd  3A (1963) 
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\whose services are  lent to  the Air Force," should be amenable to 
Air Force law under certain circumstances. Accordingly, i t  has 
been provided under section 2 ( d )  of the P A F  Act t h a t  the Act 
will be applicable to:  

Perrani not o t h e ~ x ~ s e  8ub:ect t o  Air Force la- who a re  on 
atfive s e r w e  in camp, on the march. or a t  any frontier post IPPC- 
hed by the central garerrnent by n o t t ~ e a o a n  ~n this behalf. are 
employed by, or are ~n the serwce of or are followers of .  01 
accompany any p0rt;on of, the  AI^ Farce (emphasis provided 1 

The term "active service'' mean8 the time during Ivhich the Air 
Farce or B part  af it is "engaged in operations against an 

The Central Government mag a im piace the Air Force 
an  active service even when they are no such  operation^.^' 

The above provision compares with Article Z(11) of the UCMJ 
that  has been held to be unconstitutional if  applied to c iv i l ians 
(dependents) in time of peace.:' The validity of section 2 ( d )  P A F  
Act has not been questioned in any court in Pakistan. Plain read- 
ing of the provision of the Act. however, leaves no doubt that 
jurisdiction over civilians, in the given situations, can be exer- 
cised a t  home or abroad, both in time of peace and war. Yet. the 
word "accompan~"  has  never been interpreted to  cover civilian 
dependents who may go with the Air Farce. 

3. Civilians Acciised o f  S p y i n g  and Other Related Offenses 
Through a recent amendment af sections 2 and 71 of the P A F  

Act, new provisions Somewhat 8imiiar to Articles 104 and 106, 
UCMJ have been added to the Act. ?c Under these amendments, any 
person accused o f :  

(a )  seducing OT attempting to seduce any perion subiecr to the 
Act from his d u t y  or allegiance t o  the Government. or 

(b l  having committed in relation to the Pakistan Armed Farces 
any offense p u n i ~ h a b l e  under the Official Secrets Act, 1923.2' 

is l iable to be tried or otherwise dealt with under Air Force law 
fo r  such an offense "as if the offense were an offense under the 

? 2  E.#. member. of the Port and Telegraph Departments and e:rilmni 
who accampanp the Pakistan Air Force B I  newspaper correspondents and 
contractarr  

DEFENSE SERWCES LAWS AMLYDMEST ORDINAXcES 1967 (111 af 1967) 

'7 Act X I X  of 1923. which deslr a i t h  z p y m ~ ,  wrongful ~ ~ q u l ~ l r i m  or 
and I IY  of 1967). 

c m m ~ n ~ c a i i o n  of classified information and other related affmrei.  
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Act and were committed a t  a time a h e n  s w h  peraan \\as subject 
to this Act;  and the provision of this section shall h a l e  eaect 
accordingly." 2 E  

The intention behind the above legislation xis to deter people 
f rom compromising the secuilty of the EBPI:CCS.  f a r  which the 
ordinary c ~ w l  I a n  was found ineffectlTe To that end. t h e  l a h  has 
been a ~ C C B L S .  0n:y one case. which ~n fac t  had prompted the 
above legislation, has so f a r  been trled There. b!- retroactII-el? 
applying the l a w  a feir- c i i i l i a n ~  accused of spying and o t te r  re- 
lated offenses were tried by a general court-nart.al and sentenced 
to various terms of irnprisonmect. The case was cha!lenged 113 

the Provincial High Court. The cow:  upheld the tr:al an the 
Frounds. inter alia.  ( a )  the amendment3 did not amount to ex 
post facto legislation as they neither crea:ed a nea  aiiense TOT 
provided a new punishment. but merely created a "new forum of 
trial, namely court martial:" ( b )  the amendments miolved onl? 
changes in procedural i a w  and "no per ion c a r  h a w  
:n the course of procedure and i t  is an elementary 
alteration in a procedure is a l ~ a r ~  retrospective un 
be some good rekson against I t  or by necessarj- intendment the 
procedural l a w  is stated to be p r o s ~ e  
tolred no iiolation of the iundam 
against retrospective punishment." 

- *  P?F ACT 2 71 1 3 )  $19531 
- I  R r n a  Khan  .nd athers 1 Government a: Pr,knr?rn, P L D 1986; 

Perhaaai f P a k . i t i i )  118. 
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to him d u r n g  r h e  term of :mpriianment,  thaagh he is d 
has atherum teared t o  be subject ta the hct.30 

The provision a t  ( a )  is meant to cover those situations where 
either on account of the cleverness of the accused or indolence of 
others, or far some other reason, the offense i s  not discovered 
until its perpetrator has been separated from the service. But for 
the provision, prosecution would have to be initiated in civilian 
courts provided the offense 1s also punishable under the cib-il 

law." Otherwi?c, the culprit goes scot-free. While  the provis~on 
safeguards the ends of justice and Service discipline, i t  also, by 
imposing a time limit of 6 months, ensures that  the investigation 
does not unduls linger on and cause unnecessary anguish to the 
accused or prejudice his defense. 

The above provision is similar to Article 3 ( a )  of the UCXJ81 
except that  the latter does not provide any time limit far the trial 
of ex-servicemen for offenses committed by them while in the 
service. Article 3 ( a )  has been held to be unconstitutional by the 
U.S. Supreme Court  in the case of Toth T. Qiiarles, '? inter aha. on 
the ground: 

decades 11 

Article 3 ( a )  CCMJ, however, 18 still applicable t o  ex-servicemen 
if they subsequently re turn to the status of a person subject to  
the Code.d@ 

B. JCRISDlCTI0.V OVER O F F E S S E S  
1. General 

Offenses denounced by the PAF Act are of two types: (1) Air 
Force offenses such as misbehavior before the enemy, mutiny, de- 
sertion, AWOL. disobedience, false official statements or ma- 
lingering: and (2)  c i Y i l  offenses, that is t o  say. acts which would 
normally be crimes in civilian l i f e  but are made more s e ~ r e l y  
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4hnble n h e n  comrniittec bv r e n i  
e goiernment 's  or a caarade 'e  

per jurv,  For example. ord.nary theft  
by  3 yeais  i rcpmonmenr but the punishment for thef t  of a cam- 

than under  the hlanua' for Courts-llartial 
Except a h e n  charged a : th  dewrtion, fraudulent enrullnient. 

on- of qeri-.ce dutl  
elled O i l t  I" il I d 
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rank, misuse of service vehicle, giving false name to police, and 
causing disturbance in th? camp.3u But offenses like assault, in- 
decent acts, drunkenness or perjury which are chargeable under 
Article 13.1 are not chargeable under s e c t m  66 becauae they are 
made punishable elsewhere in the Act. 

Another restriction on use af section 65 is that when the ac- 
cused has been charged with a specific offense he cannot. on 
failure of proof of that  offense, be found guilty of a lesser in- 
cluded offense under section 65, as permissible under the UCMJ. 

In short, use of section 65 IS quite circumscribed in the P A F  and 
it may be for this rewon that  i t  has not, ad yet, earned the noto- 
riety of being a "Devil's Article." a "catch-all" or a "trap." 40 

3 CiiWl oneases  
A person who joins the Air Force continues to be subject to the 

penal I B W E  of the country If he commits any civil affenx,  he is 
liable to be tried and punished by the civilian criminal courts, 
like any other citizen By an enabling provision," the Air Force 
can, h o w v e r ,  assert jurisdiction under Air Force law o ~ e r  al- 
most m y  offense committed by a serviceman. Unlike the Amen- 
can system, jurisdiction is not restricted to central l a m  (federal 
crimes) but extends to all penal laws of the country. Exceptions, 
however. have been made in the ca8e of three offenses, namely, 
murder, culpable homicide not amounting ta  murder and rape 
\%-hen committed against a pereon not Subject to the Act. Juris- 
diction to try these offenses cannot be asserted unless the Act is 
committed while the individual is on active outside 
Pakistan or a t  any frontier post specified by the central govern- 
ment.48 After jurisdiction of an offense i s  claimed by the Air 
Force, it can be disposed of summarily or by a court-martial ad if 
i t  were an offense under the Act, p randed  that the punishment 
cannot exceed the one provided for under the civil 1s.w. 
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i .  Co,ailset o! .Ti*irsdieiio,' 

Section 123. PAF A c t  emgonera the "prescribed" .in Farce 
nuthar i ty ,  the Chief a i  Staff 111 a care m i o l r i n y  death and the 

ardinar i -  citizen of the  mlintr i -wth i:s milltar>- status supe rm.  

3 1 



PAKISTAN 

posed upon him. Thus, subject to the exceptions of section 72 of 
the Act, a serviceman i s  liabie to be tried by a court-martial for 
any crime committed by him, regardless of the victim, time, place 
or other circumstances of the  offense. 

r longer than 100 years the Supreme 
an of military courts over R person. 
s precursors, depended upon 'status' 
an the nature  of the offense." /' The 

Supreme Court has m c e  1969 changed the law declaring in the 
case of O'CallahaiL c. P o , k e i ' '  that  "status" done  is no longer 
a constitutionai justification for the exercise of court-martial 
jurisdiction over servicemen. In addition to  the status of the ac- 
cused, the "nature, time and place of the offense'' must deman- 
s t ra te  t ha t  it is ''service connected" before military jurisdiction 
can be exercised and the accused depri%ed of the "benefits of an 
indictment by a grand j u r y  and a trial by a jury of his peers."sY 

Several exceptions to  the O'Callahan rule hare been made in 
subsequent decisions of the United States Court of Military Ap- 
peals. but the United Stater mil i tars  now has very limited juris- 
diction over off-post offenses committed against civilians in the 
Continental United States." 

6. Double J e o p w d y  
Pnor to  1967. civil law was considered supreme in Pakistan. 

Accordingly, it was provided in (old) section 125 of the Act that  
a person acquitted or convicted of a civil offense under Air Force 
proceedings could be retried by a civilian criminal court "for the 
Same offense or an the Same facta," with the prior sanction of the 
central government. This m s  in a way an exception to the gen- 
eral of the country which prohibited retrial of a person 
af ter  conviction or acquittal. Under the Pakistan Air Force 
(Amendment) Act of 1967, the section \vas deleted and the dis- 
crimination removed. S o w  a person. once convicted or acquitted 

( *  C 5 Y Bell. 18 U S.C M A.  495. 40 C.31 R 2 O i  (1969).  Sei ofso 
Er p u r i e  hlllhpan. 71 U 5 ( 4  TTdl) 213 (1866) and K.nrella / .  Singleton, 
361 U.5 931 i 1 9 6 0 ) .  

~ 

4 0  39: T.S 258 (1969). 

11972) .  

5 408 (1898). 
6 3  G E X E U L  CLALSES ACT 826 11897)  and CODE OF C R ~ I I I - A L  P R ~ C E O L R L  
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either by a court-martial or  by an officer e x e ~ c ~ s i n g  poner of 
Summary disposal, cannot be retried f a r  the same offense m a 
cii-i l lan criminal court. Retrial under the Air Force l ax  after a 
prior summary disposal, court-martial or trial by  cirilian criminal 
court has a lwily~ been barred 

In general, Vnited States military personnel continue to be 
subject to c i v i l  court jurisdiction for the transgression of ordinary 
criminal law. But after a pr im tr ial  by  a court-martial, former 
jeopardy may be ajierted only when later prosecution is by fed- 
eral authorities and not by state authorities. except where a state 

provides." The converse also seems to be 
ry person who has been tried by a c l t i l  court 
tried by a court-martial or punished under 

Article 15 for the same offense though "normally"-5 this may 
not be done. 

111. ARREST A S D  CUSTODY 

A.  G E S E R A L  

A person subject to the PAF Act who 1s charged w t h  an offense 
may be taken into Air Force custody by the ordei of any superior 
~ f f i c e r . ' ~  Such an action is h y  no m e a m  obligator>- and depends on 
the sound discretion of the perso 
placer only one restriction, name 
minor offense shall not "ardina 
The arrest i s  generally ordered o ~ a l l y  and can be effected upon a 
complaint m tha t  an offense has been committed. 

The term "superior officer" 5 *  i s  Xuide enough to include warran t  
officers and non-commissioned officers who can, on their  own, 
exercise the power of arrest  over their  j u n m s  if  an offense war- 

I P A F L ,  note 3 sf 3 
P.3.F ACT 3 4 lXXIXi  (18531. 
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ranting arrest  is committed before them or reported to them.Bo 
An officer ordering arrest  of his juniors can also, while acting as 
Provost Marshal or exercising authorit? on his behalf, or in cases 
of quarrel, affray or disorder. arrest  any person who may be senior 
to him.0' Under certain circumstances, civil authorities may, pur- 
suant  to Air Force l a y  arrest without warran t  any person who is 
a deserter or found travellinp without authority.o2 

A person ordering an arrest  is required to submit within 48 
hours an "account in writing'' of the offense with Khich the person 
arrested is charged. The account is to be submitted ta the person 
to whose cuatody the person arrested has been committed.63 hlis- 
i i ~ e  of the powers of arrest  is an offense.o4 

6. K I S D S  OF ARREST 

Basically Air Force custody includes two types of arrests, the 
"open arrest" and the "closed arrest." The restraint imposed 
under each type is according to the usages of the service and the 
regulations.'"' Under closed arrest a person is usually confined to a 
room ( E  O.Q. or barracks) and remains under the escort of a 
person of equal rank. Under open arrest he remains under a moral 
restraint not ta go beyond a certain area, usually the camp. Other 
restrictions under open and close arrest  are about the same O e  as 
apply to "arrest" and "confinement," respectively, under United 
States Army Regulation 633-1, paragraph 5 .  

Under a recent amendment to the P A F  Act, the scape of "cloae 
arrest" has been enlarged to include "detention in a civil prison."B7 
Such type of detention can be ordered only by the commanding 
officer and i s  limited to 15 days a t  a time. The provision is meant 
to be used only in those rare cases, like riot or mutiny, when the 
arrest  and the segregation of a large number of offenders be- 
comes necemary and when adequate facilities do not exist a t  a 
base. 
~ 

In  r a r t i ce  l i a r ran t  officers and 6COs.  not performing prwast OT 
exercise their  powers of arrest L-sually, 

they report  the matter t o  rhe Adjutant or another rerponsible officer who 

A F  ACT 8 s  107 and 101 i31  (18531. 
A F  ACT 8 105 110531 
AF ACT 8 SO(b) (1953). 

I F  ACT 8 4 (VI11 118531 and PAF Act Rule 38 
ather ri.strietions under open and d o z e  arrest see JIPAFL, 

P I X ~ ~ T A S  A I R  FORCE ACT (Amendmenr) ORalrawcE VI1 of 1W2. 
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C. SAFEGL'ARDS AGAINST CXNECESSARY OR 
PROLONGED ARREST 

Once a serviceman has been placed under arrest, the proper 
authority to release him f rom arrest  i8 the commanding officer 
of the accused or other Superior Air Force authority.'" Sei ther  
open nor close arrest  can be imposed as a punishment. There is 
also no law or practice regarding the imposition of "restrictions in 
lieu of arrest," as provided in paragraph 20b of the MCM. 

A commanding officer is under a legal duty to commence invest- 
igation of the charge within 48 hours af ter  the arrest  is reported 
ta  him, If i t  is impracticable to do so, a commander is required 
to explain the reawns  in v r i t i n g  to the court-martial convening 
authority and to follow it UP with periodic reports in case the 
detention prolongs.aD An accused awaiting trial is not supposed 
to be under arrest  unless he is charged with a serious offense, or is 
undermining discipline, or is a habitual absentee or deserter.ro 
The above provisions are reinforced by section 50 of the Act mak- 
ing unnecessary detention without trial or failure to bring the 
case of an arrested person before proper authority for inrestipa- 
tion an offense punishable by two years imprisonment. Addi- 
tionally, if a person is unnecessarily detained, he can apply to the 
civil court and demand that  he be dealt with according to  law or 
that  he be set a t  liberty.'? 

In  Spite of the above precautions, undue delays in bringing the 
accused to trial do a t  times occur in the Pakistan 4 i r  Farce. In 
such eases, the court while sentencing the accused may i' take into 
consideration the period of the accused's custody "awaitins trial." 
which begins af ter  the submission of the application for trial. 
__ 

P A F  ACT, Rule 38 (21. 
6) P A F  ACT SD 102 and 103 l1853);  P A F  ACT, Rule 45. 
7 o  P A F  ACT, Rule 46 
71 High Caurr of rhe Province. 
:? The highest court of a prnvlnce (state)  of  Pakistan 13 called the 

High Court of the Province. These High Courts are headed by m e  Supreme 
Court of Pakiifan (equivalent af the Supreme Coui t  of the United States) 
A High Court besides ncnng 81 ~npe l la fe  court  of the prorince 1% ala0 e m  
powered ta imue w n t s  under the eomiifution of Pakistan. While Ihe can- 
s f i t w o n  placer B bar agsinst  i sme of writs an respect of any action rake" 
against a serviceman as B membei of the service, there in no ha, agalnlt 
issue of s r i t  of  habeas carpul, ~b appropnate cam% under 491 of rhe 
Code of Criminal Procedure. 1898. See discussion intra and also Y P b F L ,  
p*ra 22 at 22. 

'3 Pretrial delay 1% not Indudad among the presentencing considerations 
under the MPAFL, P P  56-58. 

68 



PAKISTAN 

Pret l la i  delay. honioei -er  long .  cannot be urged a,: a ground fo r  
dlsmiaaal of the charge as provided under article 10 01 the L'CX.. '  

IT, SULIYARY PUXISHXESTS 

1. G E S E R A L  

The basic philosophy behind summary puni3hments under Air 
Force IRIY 1s that  in all cases court-martial i s  not an appropriate 
means fo r  preservation of discipline and effectiieness of the 
service Commanders. therefore, milst have the authority to act 
aaif t iy ,  effectireli, and inexpensively in minor cases. In such 
cases eiaboiate rules of trial procedure give v a s  to a rather  
,mnmary procedure which, nonetheless, should be f a i r  in order 
to be effective. 

Summary punishments do not apply to  officers of the rank of 
Squadron Leader (Major) and above who can only he puni8hed 
by a court-martial. Other junior officers and warrant  officers can 
he punished by certain Base Commanders :' and certain higher 
staff officers, n h o  have been delegated this power by the Chief of 
Staff:" Airmen.. can be summarily punished by ail the Base 
Commanders and Unit Commanders, subject to  the limitation8 of 

pumahment is meant f a r  minor offenses, 
has not been used in the PAF Act and 

Rules nor defined in the YPAFL,  as done in the RICXro Theoreti- 
cally. therefore. any offienee can he disposed of summarily. How- 
e ( c T .  to Pre!ellt the abuse of the po~ver  a t  lower lei el^, section 83, 

of serious offenses which if committed 
shed summarily by a commander with- 
np of the D C X  convening authority. 

The charges fa r  sumlliary disposal are formally prepared but 
m e  not Sworn The accu3ed is not represented, yet the procedure 
i s  ra ther  formal and structured 

10 u.s c. 8 810 (1950) 
--' Of the innk Of Gioup CBP:PIP (Colonel) and abo-e. 

P A F  ACT.  3 86 (10631 and X P A F L ,  para 3 a t  310. In t i e  Pnkirtan 
Arm).  officer> U B  t i  the rank of Major are vmirhable r ~ m m a r i l g  S e e  
PAXISTAX ARMY ACT, h i e  1 7  

- -  Fhehr Sergeant a m  belori 
y .  P.AF ACT E 82 (1963) a rd  P A F  ACT. Rules 47. 48 and 49 
7' '  Para. 128b I ICX 
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abolished and the punishment of forfeiture of 12 months service 
or seniority is being added in addition to other minor chanees. 

2 .  Ofi ,cels  orid Wan.ar!t Oii iee ,s  
In  the case of officers and warran t  

slightly different. Cnless the charge is 
mander straightawvay orders a summary of evidence and far\Tardr 
the caw to the proper authority authonzed to deal %ith the cas.? 
If the accused has not, by prior consent in writing, dispensed 
with the attendance of witnesses, the case is formally heard by 
the proper authority much the same s a y  as done in other cases. 
Exceptions are that  the accused is given the right to ask for an 
adjournment if he is not prepared, the witnesses are  examined 
under oath and a brief record of their evidence is made. In addi- 
tion, the accused 1s given the option to elect court-martial trial in 
case certain punishments are  to be a d ~ u d g e d . " ~  KO right of appeal 
is allowed in any event. 

Officers and Warrant  Officers can be given one or more of the 
followinp punishments: (1) forfeiture of service or seniority 
for 12 months; ( 2 )  stoppages of pay and allowances for 3 months: 
( 3 )  forfeiture of pay and allowances ifor negligent flying or 
negligent handling of a i rcraf t )  : and (4) severe reprimand or 
reprimand. In the case a i  either of the first two punishments. the 
accused, before the imposition, is given the option to  elect trial by 
court-martial. 

3. Finalitlj of Disposal 
Once a person has been dealt with aummarily, that is, either 

punished or acquitted, he cannot subsequently be tried for  the 
same offense by a court-martial or by a civilian criminal court.'2 
Since the law makes no distinction between a minor offense and a 
serious offense, once a case has been dealt with summarily the 
disposal becornea final. As a rule, a transaction is not d i t  allan- 
ing a minor offense to be disposed of summarily and letting a 
serious offense arising out  of the same transaction be tried by B 
court-martial. In the case of minor offensea accompnnyine a seri- 
ous offense, the accused 13 only charged v i t h  the s e r i o u ~  offense 
and the rest are dropped. Thus, where the use of violence to B 
~ 

I I  PAF ACT, R u l e  60 and Farm ( 3 )  Third Appendix t o  P A F  4ct Rble. 
(1853) 

82 P.AF ACT 8 110 (19531 
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superior officer is also accompanied by insubordinate language. 
t h e  a c c w e d .  ns a , iile n i l l  be charged only with the i i o l e n c e  I' 

n h o  imposer the punishment has no 
poner t o  increare  or decrease the ponirhmer.t after impasition 
These are. however .  aiitomaticaliy reviewed by the next superior 
authority. The punishment adjudged by the unit commander is 
reviewed b r  the b w e  commander and those given by the latter 
are reviewed in t t e  JAG Department on behalf of the Chief of 
Staff. O n  r e \ i w ,  the puniihment may be cancelled, varied or re- 
mitted if iound t o  be ~l legal ,  unj?iet or e x c e s c i ~ e . ' ~  As stated pre- 

d has no right of appeal as such. but he may 
o the r E n e i T i i i g  au:harity under section 26 or 
nr t ime sfter the punishment has been impored. 

factor, a i  the .4mencan egctem 

( 4 )  Article 15 p u n i s h m a t s  can be imposed for "minor af- 
fen3eT'' only ,  end i t  1s "not a bzr to t rx i  by caurt-martia! 

rime or  offense growing out of the same act 
d not pmperlr punishable under this article 
fic definition of a minor offense, E, however, 
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provided in the MCII  or the relevant United States Army 
Regulation 27-10, Generally, whether an offense ia minor 
depends upon Its nature, the circumstances surrounding 
the offense and the maximum punishment authorized for 
it. Lepally, the determination of a commander that  an 
offense is minor can be upaet by the higher commander 
who m a s  order the accused to be retried by a court- 
martial,@" 

V. COURTS-MARTIAL 

A .  GESERAL 
A court-martial trial is not a frequent happening in  the Pekls- 

tan Air Force. .4bsent unusual circumstances, they may average 
about fifteen In one sear .  Offenses do not generally have any par- 
ticular trend. "Drug" cases are, however, "on-existent and 
sexual offenses are rare;  AWOL and deserrion cases are nlaa feu;. 
Other cases may inroire disobedience, negligent performance o i  
dutie8, theft, o r  low flying. But again, their incidence changes 
from year to year. Because of the relatirely smaller size of the 
installations and infrequency of occurrence, a court-martial trial 
still carries its traditional stirrinp effect on the personnel; It is not 
awe, but concern for something unusual har ing happened at  the 
base. 

As previousls stated, three types of courts-martial hare  been 
pmnded under the PAF Act: the general court-martial ( G C M ) ,  
the district court-martial (DCY) and the field general court- 
martial ( F G C I )  ~ ( '> there i s  no provismn for a summary court- 
martial. ''? The courts differ in their composition, jurisdiction and 
the authoritiea who can convene them. 4 G C l l  is composed of a 
minimum of five officers having at least three years commissioned 
service, iour  of whom should be a t  least Flight Lieutenants (Cap- 
tains) .? The senior member (President) 1s a t  least a Group Cap- 
tain (Colonel), unless none are available owing to  exigencies of 
__ 

'Iu See U S  r. Fre:ue!l, 11 E 5 C.Y A.  377.  29 C >l R 183 (1960). 

'I Sumrnbip Cauit- \Iart ial  i i ,  h o r e w r .  provided under :he Pakistan 
Army ICE 1952 f o r  :,?a1 of persons other than an affcer, warrant offiear QT 
K C . 0 .  I t  can adjudpe sentence UP t o  one year mprisonmint .  S e e  PAXISTAY 
ARW ACT, SS  5 8 ,  99 and 101. 

n l  PAF hcr s l o a  m m )  

9 3  PAF ACT f 113 (1953). 
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the service. 
person ai , thorned b: h im:  

The court can be convened by the Chief of Staff or a 
a t  the present time, only the Deputy 

thorned.  I t  can t r y  any person subject t o  

The court can be convened by a GCM convening a,.ithorit) OL b! B 

babe cammar.der of a t  least the rank of Group Captain who ha? 
legated th.. authorit?.' '  I t  car. on11 tr)- persond other than 
2nd n a r r a n t  ochcers a n d  m p a  
nment I P  to two years. Both 

able under the Act (including 
the same procedure except tha 

i ldiorate  (similar :o the milltar) judge under UCRIJ) LE B must in 
n a DCM case."' S o  perdon other than a 
I , under any circumstances. be detai!ed as il 

The FGCM i i  a ~ p e c i d l  type of court-martial. essentially meant 
aember  of any coL.ir-martiai 

- \\]thin dE hours. to the appropriate convening 
then the duty of t he  con\emng authorit)- to  

determine jyhether the trial should be held and if  so by what type 
of cmr t -ma i t l a '  Before making his decision he 1s "required" 
u n d e r  adminictrat i re  orders to  obtain a pretrial legal advice from 
t h e  J A G  Department. Ba3ed on the ad\ ,ce .  the case i s  either in- 

1 P.iF .ACT R IC i', 
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vejtigated fur ther ,  disposed of summarily, brought t o  t r ia l  before 
a n  appropriate court, or dismissed. The advice is rendered in the 
form of a comprehenaive "confidential" letter. I t  is essentially 
meant only for  the convening authority and cannot ordinarily be 
evidence before the court. 

If a decision to convene B court-martial has been made, the con- 
vening authority selects the members of the court, the prosecutor 
(trial counsel),lan the venue and date of the trial. endorses the 
charge-sheet and issues the convening order.10a He ha5 absoluie 
discretion in selecting the members of the court provided they 
are  not otherwise ineligible or disqualified under the rules because 
of personal interest, involvement in  the crime as  an investigator, 
as a witness for the prosecution, insufficient rank, or length of ser- 

There is no requiremelit in the MPAFL that  members 
should be "best qualified by virtue of age, education. training. ex- 
perience, length of service and judicial temperament" as provided 
in the ?dCM.'oa 

2 .  Rights of the Accused Before Trial 
Before the trial is convened ihe accused is "afforded proper ap- 

portunity of preparing his defense" and "allowed free communi- 
cation with his witnesses, and with any one whom he may wish tu 

At least 48 hours before the trial, the accused is also 
asked to furnish the names of the witnesses whom he wishes to 
call in defense and for whose attendance "reasonable" steps are 
taken. I t  the accused fails to do 50, the responsibility for the at- 
tendance of hia witnesses shifts to him.'o' The accused is pmvided 
with an ofieer of his choice, who is called "defending officer" (de- 
fense counsel). t o  represent him a t  the trial--"if B suitable officer 
should be available." If service exigencies preclude detailing of 
such an officer, the trial may The defending officer 
could be "any officer subject t o  the Act''1on and need not be legally 
qualified. The accused may, a t  his own expense, engage a civilian 
__ 

102 In simple eases the ameer r h o  has recorded the iummar) of widenee 
1% YIUSIIS detailed * %  t he  promutar.  In other eases the p r o s e c ~ t o i  is prmided 
by t he  SAG Department See diicuir ion supre.  

108 For ~pecimen of charge-.heet ond eoniening order m e  Fourth and 
Fifth A p p e n d m i  t o  the P A F  Act  Rules. 

104 PAF ACT Rule 68 
108 MCM, p8r8. 4 ( d ) .  See alw UCMJ, art. 2 5 ( d j  (2 ) .  
106 PA€ ACT, R d e  73(1). 
107 PAF ACT, Rules 74 (1 )  and 161 
10) P A F  ACT. Rules 13(2 j  and 159(2). 
108 PAP ACT, R ~ I ~ ~  i s g ( i ) .  
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counsel in which case he cannot 8 s  a matter of right also hare  a 
defending officer.':' A civilian counsel may be disallowed in cer- 
tain cases because of expediency,l?z (for example, interest of 
security), The accused, in the alternative, may hare  a n y  person 
subject to the Act as "friend of the accused" uvho, however, has 
no right of audience but can act as  his 

In practice, the system of providing a defending officer f o r  the 
accused m r k s  like this '  Officers of the JAG Department are  not 
detailed for  such duty because of the conflict with their duties 
regarding the pretrial and post-trial matters. I t  is also otherwise 
impracticable. Officers having iegal qualifications, the necessary 
aptitude and the training are rare in other branches and in many 
cases remain busr  on more important duties. Hence. the)- cannot 
be spared owing to "exigencies of service." Uitirnately. therefore, 
the accused may have a defending officer who is not fu l ly  qualified 
for the job. The accused's other alternative--a civilian counsel 
worth the name-is genera!ly beyond his means. 

This contrasts with the position under United States military 
law where the trial counsel and the defense councel in a G C N  
must be certified judge advocates and be equal in other qualifica- 
tions The accused also is generaily entitled to a qudif ied de- 
fense counsel a t  a special court-martial unless, on account af 
"physical conditions or military exigenciei." i t  i s  not 
"rare circumstances such as on isolated ship on high seas or in a 
unit in an inaccessible area, provided compelling reasons exist 
why trial must be held a t  that time and place." But in any case 
when a qualified trial counsel has been detailed. the accused must 
have a similarly qualified defense counsel."' 

C. DZ'TIES OF PERSO.\-IEL DETAILED O S  T H E  COKRT 

I .  Judge Admeate (Military J u d g e )  
An officer who 1s not "disqualified from serving on a court- 

martial" and "in the opinion of The Judge Advocate General'' 
possesses "necessary qualifications" can be detailed as the judge 
~ 

.IO P A €  Act. Rules 141 t o  146 a3 t a  auallficafiani and dvtier 
1 1 1  MPAFL,  no?* 1 a: 495 

PAT Act.  R i l e  110 ( 2 )  
119 PAF ACT, Rule 13911) and (4) 
1x4 UCMJ, art. 2T(a) and 0). 
111 UCMJ, srt. 27 ( 0 )  (1). 
IjS M C M .  pars. 5c and Arm) Reg So. 27-10, para 2-14 I28 Sa, .  1958) 
111 UCMJ, B i t .  27(c) ( 2 ) .  
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advocate a t  a trial,'16 In practice, as may be recalled,11g only of- 
ficers of the JAG Department are detailed for  such duty. Unlike 
the military judges in the Cnited States Army who "now have 
almost the same powers and prerogatives as judges of federal 
district courts," a judge advocate under the Air Force law only 
acts as an adviser to the members of the court who alone are the 
Sole judges of questions of law and fact. The P A F  Act Rules, 
however, provide that  the court "shall be guided by his opinion 
and not disregard i t  except for  very weighty reasons" and also 
"must consider the grave consequences which ma? result from 
their disregard of the judge advocate on a legal point.''121 The 
judge advocate normally conducts the proceedings and remains 
present with the court at all session8 except when they are  de- 
liberating on the findings. Unlike the practice in Cnited States 
Army,12' members of the court are free to, and they do, consult 
the MPAFL a t  all times irrespective of the availability of the judge 
advocate. 

The Judge advocate is required to notify the court of an? irregu- 
larity in the proceedings and also to inform the court and the can- 
vening authority of any defect in the charge or composition of the 
court. He i s  to maintain an entirely impartial position and he has, 
equally with the president, "the duty to take care that  the accused 
does not suffer any disadvantages in consequence of his position as 
such or of hi- ignorance or incapacity to examine or cras8-examine 
witnesses. . .'''>+ At the conclusion of the case, he sums up the 
evidence and advises the court on the Ian applicable to the case. In 
preparation of his address, he LS not guided by any written instruc- 
tions, stili an attempt is made by the judee advocate to make the 
address as instructive and as comprehensive as possible. 

Knder the American system, the military Judge presides mer  
the court ,  giver final d . n g  on interlocutory quenfmns and w e s -  
tionr of law, and s t  the accused's option can t r y  the case s i m e  
(UCXS,  Articles 16(1) ( B ) ,  26. 3'1 and 5 1 ) .  Alro, under the "Uni- 
farm Ruler of  pract ice before Army Courts-Martial," among other 
things, 8. military judge 8 1  t o  wear judicial robe during w b i o m  and 
all persons in the courfraom, including court  members, are wpposed 
t o  r ise when the mili tary judge enters OT  leave^ the court. 
12% P A F  Act, Rule 147(b)  and ( f ) .  
112 0 ,s .  ?. Rmehsrt, 8 U.S.C.bl.A. 402, 24 C.M.R. 212 (1957) 
123 P A F  ACT, Rule 147(b). 
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2. Pres ident  
The president is responsible for  the trial bemp conducted "in 

proper order and in accordance with the Act and these rules, and 
in a manner befitting a court of justice." Further. it "shali be his 
duty to aee that justice 1s administered. and that the accused has 
a fair  trial and that he does not suffer any disadrantaee In canse. 
quence of his position as a person under trial or of his ignorance 
or  of his incapacity to examine or cross-examine witnesses or to 
make his o n n  statement clear or inteiligible, or otherwise" L a  
In matters other than challenge, findings or  sentence, the presi- 
dent has a second or CastiiiP vote.'?. He B!SO conducts the proceed- 
ing when there is no Judge advocate in a D C X  case. 

3 .  Defense Cozinsel oiid P r o s e w t o , .  
The accused IS allowed "great latitude in making his defense." 

The court may caution him as t o  the r.e!erance of his defense but 
"should not, uniess m special ca%s. stop his defense so ir l !~  o) i  the 
gi'otiod of z ~ , d e m m . ' '  The defense counsel ha: thus a much 
larger scope in defending the accused under Air Farce l a w  than 
pravided to his counterparts in the civil law of the country or even 
under the American l a w  

The prosecutor 011 the other hand 1% responsible t o  ''assist the 
court in the administration of justice, to behave impartially, to 
bring the whale transaction before the court and not to take un-  
fa i r  advantage or suppress any er,dence m favor of the accused 
He can not refer to any matter not relevant to the charge and can 
be stopped by the court for  "want of fairness or moderation" 12- 
on his par t .  The same concept of impartiality of the prosecutor 1s 
also visualized under the civil law of the country as  evident from 
the folioming classic rulings: 

The P-ublic P i v r e c l i t o r  .n no? a protaeon1sr of an) p a r f r  In fh ior i  
he .tandi f o r  the S r a x  .n nho ie  name 811 p m e r ~ t . o n .  a r e  con. 
ducfed 1.' 

>to r  aro id  an) i i m c e e d m g  Iihelh LO 
Ruence w i r n e ~ ~ e s  or. e n t e r  s.de. Tt.ele .ho 

on his par t  to unseemly eagerness for, grasping 129 
~ 

1-4 PAF ACT. Rule 113(11 and (21. 
PAF ACT 5 1 3 0 0 )  (1553). See 81io MPAFL, Parr I. Chapter 

YII.  paras 32 through 52 fo r  dut.ei of the colrt. generalli .  
1 2 6  P A F  ACT, R ~ l e  111 
191  PAF ACT. Rule 113 
125 Mvrarje Gokuldar, 13 Bombay 389, 390-351 ( India) .  
m Per Weitropp C J. in Karhinath Dinkar 8 B.H.C (Cy.C.1 126, 163 

( Indie)  (1971, 
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While both the courts-martial and civil courts follow adversary 
procedures, the above statements do indicate the extent of the 
influence which the l a w  of Pakistan have received from the conti- 
nental civil la\'. ss%tem. Nevertheless, impartiality of a prosecutor 
only exists in theory. In practice, prosecutors in almost all eases do 
asaume a partisan role and cannot help their "eagerness" f a r  se- 
curing convictions The same is true in the c iv i l  courts as well as 
~n the courts-martial. 

D. 

1. Gemre1 
The trial is conducted in a sober atmosphere, with simple dig- 

nity and speed. The physical arrangements and facilities of a 
courtroom are austere. The proceedings are  conducted in open 
court and in the presence of the accused except when the court is 
deliberating on any matter.'30 The court can also si t  in camera 
when, for example, "publicity xouid endanger public safety or 
life of a witness." No member af a court can be substituted or 
added af ter  arraignment.132 

There is no provision in the Air Farce law for t r ia l  by judge 
advocate alone as  provided under the UCMJ.113 There is also no 
provision far holding an "article 39a session." nor is there any 
la\<- or practice permitting "negotiated pleas" between the ac- 
cused and the convening a ~ t h o r i t y . : ~ ~  

2.  Preliminary Closed Session 
Unlike the American system where the accused remains present 

throughout the trial, the Air Farce court-martial disposes af cer- 
lam preliminary matters  before the accused is brought before it.  
These matters include insuring the availability of a copy of the 
Summary of the charge-sheet and the convening order 

T R I A L  PROCEDI'RE A.XD R E L A T E D  ,MATTERS 

~ 

PAF ACT. Rule 111(11 
JIPAFL, note 2 ( c )  a i  486. 
P A F  Act.  Rule 125 

113 10 U.S.C. 5 816 (1970). 
1 3 4  10 U.S.C. 5 839(a )  (1970). 

Lr S DEP'I  Or ARMY,  PAMPHLET ha 27-10. TRIAL COUNSEL AWD 
DEFENSE C D L N E i L  (1969) 

134 A copy of the summary of evidence 1% earlier suppliod ta the Preii- 
dent. j udge  advocate, pm?eeutar, accused and defending officer for out-of-court 
stud,. A copy of the same 19 placed also befare the eavrt  at the cammenee. 
ment of the trial. If  does not farm part of  the trial reeard but can be used 
by the court  fa r  confronting B witneii with his preriaus tertimony, should 
the mecaaian a m i .  See PAF Act, Ruler 66(4), 73(2) and 7s. 
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before the court, an inquiry as to the eligibility of the individual 
court members and judge advocate (his presence is presumed for 
the purpose of present discussion), an inquiry into validity of 
the charge-sheet and the jurisdiction over the accusedV. After 
these matters are over. the court opens and the accused and others 
concerned are  broueht in. 

3. pisas o,zd .\fotio,is 
At the outset, the accused is given the opportunity to challenge 

any members of the court The judge advocate and the prase- 
cutor are not subject to challanpe. No voir dire or preemptorr 
challenge of the members is allowed The accused has to State the 
grounds of his objection and may call witnesses. The member 
objected to is aliowed to give a reply and then the matter IS de- 
cided by  the court in the absence of the challenged member. In 
practice. objections to the members are rarely raised absent special 
reason; their integrity and impartiality IS generally presumed by 
an accused pereon. As a logical corollary to this faith, once a n  
Objection I S  raised, it IS customarily allowed, unless patently un-  
reasonable. After the challenges. if  any. are over, the court, the 
Judge advocate and the reporter take the oath.13 The form of the 
oath for court members is about the same as it 1s in the United 
States System except that i t  does not inc!ude the word "con- 
science.'' the emphasis being placed on the evidence d o n e .  

Most of the "motions" stated in the hlCM , 4 c  are also allowed 
under the Air Force law although they are not termed as such. 
Exceptions are:  denial of the right to a epeedy t n a i .  grant of a 
change of venue. suppression of evidence, reinvestigation of the 
case or an amendment of the charges and specifications Determi- 
nation of venue L E  considered a prerogative of the command to 
whrch the accused cannot object. N o  "right" to a speedy trial as  
cantemplated in the M C N  and the Cnited States Constitution 
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exists. Delay, at  best, can he urged as a mitigating factor. Request 
for  "suppression of evidence," is not made before hand but only 
a t  the appropriate time when the evidence is ahout to be pro- 
duced. The court has no power to amend the charge or specifica- 
tions except fa r  clerical errors; any other amendments must be 
referred to the convening authority. A request for  obtaining the 
attendance of additional witnesses not notified by the accused 
earlier 1s invariably granted though legally i t  can be refused. 
Additionally, the plea that  he has been pardoned or  his offense 
condoned can be raised by the accused in respect to  any o f f e n ~ e . " ~  

During the arraignment, the accused can plead guilty, not guilty 
or guilty to a lesser included offense."' A plea of guilty cannot be 
accepted for a capital ~ f f e n s e . " ~  Unlike United States milltars 

if the accused fiees after arraignment, he cannot he tried 
in absentia. 

4 .  Guiltu end S o t  Gvilty Plea P r o c e d w e s  
If the accused pleads guilty, the plea is recorded as  the finding 

of the court. Before i t  is recorded, the president, or the judge ad- 
vocate on behalf of the court, i s  to  ascertain t h a t  the accused 
understands the nature of the charge and its elements, the differ- 
ence in procedure and his r ight  to withdraw the plea if f rom the 
summary of evidence i t  appears that  he ought not to have plead 
guilty,147 If, from his statement, from the summary of the evidence 
or otherwise, i t  appears that  he did not understand the effect of 
his plea, a plea of not guilty shall be recorded.148 The procedural 
requirements under Air Farce law in the case of a plea of guilty, 
in short, are fairly structured and appear closer to the Care 
rule than to the Allord rule. If the plea of guilty i s  finally ac- 
cepted, evidence is usually not offered by the government. The 
court refers to the summary of evidence for  details of the offense 
without formal proof of its contents. The accused has  a r ight  to 
make a statement in mitigation and call witnesses as  to his charac- 

l 6 2  PAE ACT. Rule 151. 
111 Unhke American eyrfom, under Air Farce law every emmanding  

officer ha3 the legal authority t o  pardon the accused or condone his offenre. 
In practice, thi .  power is generally exercised far petty, first time, offenses. 

144 PAE ACT, Ruler 86(1 )  and Q6(8). 
PAF ACT, Rule 8 6 ( 4 ) .  

I * B  XCJI. para. I l c  
167 P A F  Act. Rule 5612).  
148 P A F  ACT, Rule 56. 
149 United Stater v Care, IS U.S .C.MA.  136, 40 C.M.R. 247 (1960). 
160 S o r t h  Caralina V. Alford, 400 C.S. 26 (1970). 

I1 



61 MILITARY LAW REVIEW 

ter. The prosecution then produces previous record of service, 
fa rmer  convictions and the period of custody the accused spent 
awaiting trial. After receiving all the data, the court adjudges the 
sentence."? 

In the case of a plea of not guilty, i t  becomes the duty of the 
prosecutor to prore the charge against the accused beyond rea- 
sonable doubt. The prosecutor makes an opening address and calls 
his witnesses who are  examined individually on oath. They are 
then cross-examined by the defense counsel and reexamined by 
the prosecutor. The court or the judge advocate may then put an? 
questions after which the \+itness is excused.'s3 The evidence is 
mostis recorded in "narrative form in as  nearly 8 9  possible the 
words used" by the witness. Question and ansiver form is used 
only for that portion of evidence which i s  considered "material" 
by the court, the judge advocate or the parties.1s4 After the prose- 
cution's case is over, the accused may make a statement (not on 
cath)  and produce his witnesses as to the facts, hic character or 
both.'5b These witnesses are  examined like ather witnesses. The 
court may also call or recall any witness an their o w n  or a t  the 
request of the parties. After all the evidence 1s presented, the 
parties argue their case, followed by the summing up of the judge 

After this, the court is closed for deliberation on the 
finding? and everyone but the court members is excluded from 
this s e s m n .  While deliberating on the findings, the court members 
are required to failow the same principles of law as are observed 
in the American system. namely: (1) An accused i s  presumed to 
be innocent until his guilt is established beyond reasonable doubt; 
(2 )  that  if there be such a doubt its benefit must go to the ac- 
cused and he should be acquitted; and (3) the burden of proof 
rests upon the prosecution After the court has reached its find- 
ings, i t  reopens and the verdict i s  announced. A tie vote constitutes 
acquittal; consequently, only B majority vote is required to con- 
\.ict,'5' 

The finding upon each charge is announced as guilty, not guilty 
or guilty by special findinp-all being subject to confirmation by 

151 Including i u m n i m ~  pmijhments and civi l ian c o u r t  conv~c t ion i .  

188 PAF ACT, Rules 90. 1 5 6 ,  157 and 168.  
PAF ACT, Rule ISZ(1). 

l+c PAF ACT. Rules 92 hnd 93.  
l i e  P A €  ACT, Rules 92, 53,  and 84 
1 6 7  PAF ACT 3 130 ( 1 9 5 3 ) .  

162 sea lnjro pp. 73-74. 
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the convening authority,'js The special finding may relate to a 
change of some words or figures in the specifications or as to a 
lesser included offense.lJg The rules regarding special findings on 
lesser included offenses a r e  more limited and strict than under 
United States military law.10o The former prescribes only a few 
situations under which the special finding can be made for Air 
Force offenses. For instance, the court can find the accused guilty 
of AWOL when he ia charged with desertion, of simple disabedi- 
ence when he is charged with disobedience of a superior officer in 
the execution of his ofice or of a n  attempt or abatement when 
charged with the main If the accused ia convicted on 
any charge, the subsequent procedure for admitting the statement 
of the accused in mitigation and his record of service, convictions 
and the period of custody the accused spent awaiting trial, is the 
same as in the case af a plea of guilty.'B2 

5. sentence 
The table of punishments includes death, "long imprisonment" 

(extending up to fourteen years) ,  "short imprisonment" (ex- 
tending up to two years), detention up to two years ( for  airmen 
only) ,  dismissal and seven other lesser punishments, including 
reprimand.1B3 Imprisonment automatically results in dismissal in 
the case of officers and reduction in the case of warran t  officers 
and airmen. Imprisonment in all cases is executed in civil jails, 
there being no adequate stockade facilities in the Pakistan Air 
Force. Subject to statutory limitations, a court-martial has  abso- 
lute discretion to set the punishment it considers appropriate 
under the circumstances. 

Unlike the U S  military under Air Force law the court 
can award only "one" sentence (including permissible combina- 
tion with lover punishments) "in respect of all the offenses of 
which the accused is found guilty, and such sentence shall be 
deemed to be awarded in  respect of each charge of which i t  can 
be legally given, and not t o  be awarded in respect of any offense 

Ma P A F  Act. Rule 97. 
168 PAF ACT 5 137 (1953) and PAF Act, Rule 96. 
180 U C M J ,  art. 79. 
181 For other ease6 bee P A F  ACT 137 (1953) and MPAFL,  notes 1 

lez Supra, pp. 71-72. 
163 PAP ACT 5 73 (1953). Imprisonment can be simple or ~IPOIOUS,  

thravgh 4 at 342. 

i.~. with hard labor. 
P A F  ACT $8 76 and 79 (19383. 

105 P C P .  paras. 76a(b) and 127(0). 
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in a charge in respect of which i t  cannot be legally given lea If, 
for  example, an offender has been found guilty by a general court- 
martial of t a a  charges, first, punishable up to two years rigomus 
imprisonment and, second, up to fourteen years rigorous im- 
prisonment, the maximum sentence the court can award i s  faur-  
teen years rigorous imprisonment far both the offenses. The sen- 
tence shall be deemed to be valid in respect to the first charge al- 
though maximum punishment prescribed for It IS only two years 
rigorous imprisonment I d -  The concept of "one" pup.iShment can 
be appreciated in another situation where a general court-martial 
finds an accused guilty of sewn charges all pumshable ug to two 
years rigorous imprisonment The court cannot award a cumula- 
t i r e  sentence of fourteen years rigorous imprisonment to run 
consecm\-ely but can only award a m a x m u m  of two years ng- 
O ~ O U S  imprisonment. w h x h  %i l l  be deemed to have been aaarded  
for all the charges 

Like findings, a11 sentences require an nbsolL.te majorit 
except a sentence of death which requires a tiw-third majo 
The judge advocate remains present with the court to advise them 
on the legal aspects of the punishment but does not take par t  in 
the voting. 

E. R I Z E S  OF EVIDE.VCE 

Section 131 of the PAF Act provides, "subject to the proiisions 
of this Act. the rules of evidence in proceedings before court- 
martial shall be the same as those which are followed in criminal 
courts." ' These rules BE embadled in the Evidence Act of 1872, 
which is "mainly based an the English iaw of evidence, but madi- 
fied to suit local conditions.".7n The special provi~ione relating to 
evidence are fev and are contained in sections 132 and 138 to 112 
of the PAF Act. These relate to taking judicial notice of facta 
within the general service knowledge of the court members and t o  
the presumption of certan oficrJ documents 

Generally speaking, the Ian of evidence applicable t o  courta- 
martial in regard to the competency of witnesses and the contents 
of their testimon3- is the same as followed in courts-martial in the 
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United States. Following are, however, some of the important 
exceptions : 

1. An accused person is not obliged to make any statement be- 
fore the court but  if he does give one "he shall not be sworn 
or affirmed and no question shall be put to him by the court 
or by any other person.""' He cannot be prosecuted for  
giving a false statement before the court except when the 
statement is defamatory or levels false allegations on 
others.172 

2. A confession in order to be admissible must be voluntary. I t  
is not deemed to be voluntary if i t  "appears" to have been 
caused by "any inducement threat  or promise having refer- 
ence to the charge against him," Lis proceeding from a person 
in authority, for  example the prosecutor, or commanding 
officer. Further, no confession made to a police officer, in- 
cluding DI.P.'s, or made to  anyone eke while in police custody 
u n l e ~ ~  made in the immediate presence of a magistrate, is 
admissible. An exception to this rule i s  that  facts discovered 
in  consequence of such confession and so much of the con- 
fession as distinctly relates to the facts discovered thereby 
can be 

Miranda or Article 31, UCJIJ type of warnings (extending 
right to counsel) is necessary only during the taking of the 
evidence or when a Judicial confession i s  being recorded by 
a. magistrate.17n In practice, however, a confession is always 
accepted with great caution by the courts and any appearance 
of threat, inducement or promise i s  a sufficient ground for  
its rejection. 

3. The law in regard to search and seizure is extremely com- 
plex in the LXted  States and cannot possibly be discussed 
within the limited scope of this article. In over-simplified 
terms, the MCDf in pertinent par ts  gives a commander the 
authority to conduct or direct the search of any person o r  
property located in a place under his control if there i s  
"probable cause" to justify the search.178 "Probable cause" 

111 PAF ACT. Rule 9Z(a )  
112 MPAFL, note 4 at  464.  
113 Evidence Act, 0 24 (1812) ,  
1 7 4  Id. ,  $8 25,  26 and 27. Compa~e  these with the exclusionary rlileb 

followed ~n the American rg~rem. 
176 PAF ACT, Rule 4 2 ( 4 1  and Code of Criminal Procedure, 5 s  164 snd 

1Cd 
l i e  P C M .  para. 152. 
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has become a term of art  and 1s supposed to lie somewhere 
betaeen suspie:an and actual knowledge. I t  is a m m e  of 
endless litigation because if probable cause does not  exist 
not only does the search carried out become ~llegal.  but the 
item seized during the search becomes inadmissible In m i -  

f any irregularity i s  committed before or dur- 
, the cmvictian of the accused 1s much more 

By contrast. the law in regard to search i n  the Pakistan Air 
Force IS ra ther  dimple as evident from the fol:awng language of 
the XPAFL: 

ing !a s u c h  person 

S o  condition of "probable came' '  has been laid down far the above 
authority. the exercise of which has been left to the sound dlacre- 
tion of the commanding officer However, if he acts unreasonably, 
he can he held responsible therefor but the property seized ulll be 
zdmissible as real 

F .  C O T F I R J I A T I O S  A S D  R E I 7 S I O S  

The post-trial r e t i e w  of all the proceedings is conducted in the 
J A G  Department. The initla1 review is prepared by an officer of 
the past-trial eection of the Department who has not been arsoci- 
ated with the case before. The review 1.' then finally approved by 

~ 

17. S r s  Un:fed States Y Tleihenielder.  20 l' 9 C.>l A.  416. 43 C 31 R 
266 (19711 ; Spinelli Y .  Whited States. 393 K S 410 (19691 ; Aguilar Y. 

PAFL. para 28 ai 21 Iemphaiii  d e , 
AWAL OF. B R I ~ S H  MILITUOY LAX 

ci. I S  also the poiit ian ~ n d e r  rLe 
"reasonable belie? on the part of the mag 

P f a l l , ~ r e  of !"itlee See Code of Criminal Proiedure, S S  58. 165, 5 2 9  and E37 
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the JAG and forwarded to the convening authority in the form 
of an "advice." The review is fairly exhaustive and covers all as- 
pects of the case including jurisdiction, sufficiency of the evidence, 
legality of the findings and adequacy of the sentence. The con- 
vening authority invariably agrees with the advice given. 

The convening authority may be advised to take one of the 
following actions: he may confirm the finding or sentence or con- 
firm the finding but remit, mitigate or commute the sentence 111 
or confirm the finding an some charges (if more than one) and 
remit, mitigate or commute the sentence1K2 or not confirm the 
proceedings Confirmation i s  withheld: where the court did not 
have jurisdiction; where prejudicial evidence was admitted; 
where the accused was unduly restricted in his defense; where 
court by special findings has convicted the accused of an offenae 
not recognized under the Act :  x h e r e  the charge is incorrect in I a v  
even though the accused pleaded guilty; or where there has  been 
such a deviation from the rules t h a t  injustice has  been done to 
the accused.?8* As a conviction and sentence are not valid unless 
confirmed. nun-confirmation of the proceedings annuls the whole 
trial,1e5 In such a case the accused can be retried but in practice 
this i s  seldom done. 

The convening authority can also order a revision of the finding 
or sentence only once. stating the reasons for revision. The re- 
r i a i o n  of the finding i d  ordered only in those c a m  where there is 
clear and convincing evidence to justify the conviction that the 
court has been unable to appreciate. Similarly, revision of the 
sentence is only ordered when the punishment is so dispropor- 
tionately inadequate to the gravity of the offense that  i t  looks 
ridiculous. At any rate, the court is given the option either to  re- 
vise their earlier decision or adhere to it.  Unlike the U.S. military 
lax',1s7 the court under Air Force law 160 can also be directed to 
record additional evidence while revising their finding, though 
such an action i s  rarely taken. Under the UCMJ the original 
sentence cannot be enhanced unless the sentence i8 based upon 

T $ 5  151 and 156. (1953) 

Sea a180 PAF Ac' 
, not a i fh i fandmg 

I, RI 
an)' 

Ile 108 W l  
deviation 

l0CI 
the 

8 (1963) and PAF ACT, Rules 103 and 104. 
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a finding of guilty of an offense not considered upon the merits 
in the orlpinal proceedings or unless the sentence prescribed fo r  
the offense LS mandatory KO such restrictions have been provided 
under the Air Force law 

All proceedings of court-martial are required to be promulgated 
to the accused which giver finality t o  the confirmation or non- 
confirmation action.?" However, as wv111 be discussed later, an ac- 
cused has a right to petition against the finding or sentence of a 
court-martial I f  he feels agp.rieved. To enable him to exercise this 
right, the accused 1s provided. on request, a copy of the court- 
martial proceedings free of cost. 

G. FIELD GESERAL COL-RT-.MARTIAL 

The foregoing discussion left out  an exceptional kind of Court- 
martial provided under Air Force l a y  the field general court 
martial (FGCM) which has no parallel in the American lam. The 
court can consist of three officers with one year service loo It can 
t ry  any person subject to the Act for any offense committed under 
the A c t  and pass any sentence authorized thereby.1Q1 

The court can be convened during "active serL-ice" as  ell a3 
during peacetime. Vnder the latter situation It can only be con- 
vened by officers empowered by the central government or Chief 
of Staff:"> 

The court is subject to exceptional rules which provide a pro- 
cedure of a more summary character than that  of an ordinary 
courLmartinl.l 'z But  proriaion has been made wherebr a large 
number of rules should. as fa r  as "practicable," be applied to a 
field general court-martial as If It were a district court-martial Is' 
A brief record of evidence is required to be taken uniesa I t  is im- 
practicable due to "exigencies of service or other circum- 
stances." L''5 Detailing of a judge advocate is not necessary. It 
has also been provided that "any statement i n  an order convening 
a field general court-martial as to the opinion of the convening 
authority , shall be the conclusive evidence." 19e 

The scheme of the FGCM clearlv suegests that  such a type of 
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court is esjentially meant far  combat situations. In  this respect the 
Air Force law contains a great amount of flexibility that  allows 
a court-martial not to be bogged down with procedural formalities 
which are impracticable under unforeseen and extreme situations 
of war. But  under what conditions a FGCM can be convened in 
peacetime hare  neither been spelled out in the Act nor the Rules 
nor explained in the MPAFL. The Manual of Pakistan Military 
Law, however, does provide some guidance in this respect: 

A court  of this character E not swted co peace c o n d i t m s ,  but 
:t ma)- ~omef imcs  be necessary to convene rveh B court  BL a remote 
s t a t i m  where a sufficient number af officers to constitute a general 

martlei  not avaiiabie .~n7 

VI. APPELLATE AND COBSTITUTIONAL RIGHTS 
OF SERVICEMEN 

A .  REMEDY PROVIDED C S D E R  T H E  ACT 
There I S  no r ight  of appeal as  such against the finding or sen- 

tence of a court-martial, but the aggneved person may, af ter  con- 
firmation of the praceedinps, submit a petition to the Chief of 
Staff or the central government (President) who h t h  have con- 
current jurisdiction in the matter.1o8 The authorities concerned 
may annul  the proceedings if they a r e  considered illegal or unjust, 
accord pardon or remissian,'Yu or may suspend the sentence if i t  
involves imprisonment or There is no time limit for  
the submission of such petitions. All these petitions, whether 
meant for  the Chief of Staff or the central government, are  pro- 
cessed by an officer of the JAG Department, preferrably the same 
one who had earlier prepared the past trial review for the con- 
finning authority. A brief containing comments on the points 
raised in the petition together with the recommendations approved 
by the JAG are submitted far rwiew to the authorities concerned. 
The authorities invariably adhere to the advice of the JAG on 
questions of l a y  but exercise their discretion in matters of re- 
mission, commutation, or suspension of the sentence. The test for 
~ 

l lasual  OF PAXISTAX MILII*RY LAW, para. 106 at  40. 
119 P A F  ACT 5 1 6 0 f 1 ) .  The acevied may also submit a petition to the 

convening aL.fharny bcfare confirmatian. Such a pernion 1s aim r m e a e d  
by the JAG Department,  in the same manner 8 s  those referred t o  Chief of 
Staff or t o  the Central  Government,  and mas s e w e  a8 a ground far a d n i m g  
non-confirmation of the proceedings 01 other actions diseunsed, sup-a pp. 76. 
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interference with the finding or sentence is whether the petitioner 
has been "really prejudiced," that 15, whether the decision of the 
court-martial "appears to be perverse or diametrically opposed to 
the weight of evidence or  f o r  any other sufficient cause, the burden 
of proving which will be an the petitioner."201 Because of the 
limited scope of scrutiny, the conviction i s  rarely set aside a t  
this stage, especially eince the legality of the proceedings has 
already been checked ~n the J A G  Department a t  the time the post- 
trial advice was rendered Usually, however, the petitioner does 
manage t o  get some remission in the sentence of imprisonment or 
detention, I f  not immediately on the petition then a t  a later stage. 

B. A P P E A L  TO CIVILIAS COL'RTS 

Section 162, PAF Act provides: 
S o  C O ~  shall queit.on the  correet;err, lega ~ f i  or  proprier! of 

a r y  proceedings 01 decision o f  an? caart-martla.  and no remedy ib.nll 
Ibe ~n respec! of  any s u c h  p roceed .ng  iare as prouded  ~n fhhs i c :  

This provision removes all doubts that  the superior courts of the 
countrl- In- have little power to interfere with court-martial pro- 
ceedings and the only remedy available to an aggrieved person is 
as  provided in this Act The prohibition, however, IS not absolute 
and the High Courts. both in India and in Pakistan, hare  enter- 
tained collateral attacks on court-martial proceedings on limited 
jurisdictional grounds under section 491 of the Code of Criminal 

The scope of interference was clearly spelled out 
in case So. 1203 of 1945 by the Lahore High Court in these terms:  

The principles enunciated in the above ruling are  still good law 
and the superior courts hare ,  on various occasions, refused to de- 

IPAFL. no!e 2 ( a )  a t  367.  

Mohrmmad M o h t u d d m  v C r o r n  C n m m a l  JllleellanDovr Care No 
1283 o f  1846 ( Ind ia )  

201 NPAFL, note 2 at 368. 
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In short, the position of the civilian courts vis-B-vis courts- 
martial is still the same as i t  was in the United States prior to the 
introduction of UCMJ: 

I t  IS well nettled that by habeas carpua the e m 1  courts e x e r e i ~ e  no 
supervliory power or correcting p o w r  over the proceed ins  of B 
eaurt.martia1. The single m ~ u i r y ,  the t e s t  i s  jurisdiction 200 

However, the conditions in the United States have considerably 
changed. Apart f rom the statutory legal reviews a t  the Staff 
Judge Advocate and The Judge Advocate General's level, the pm-  
ceedings of special (bad-conduct discharges adjudged) and gen- 
eral courts-martial can be reviewed by the Court of Military Re- 
view, and subsequently referred to or appealed before the Court 
of Military Appeals, depending upon the nature of the  case.2or 
The Supreme Court has also changed its traditional approach to 
allow a determination as to  whether the military has given "full 
and fair" consideration to an accused's constitutional claims. 
O'Callehan, e .  Parker200 is an outstanding example of the new 
approach 

C. COSSTITCTIOSAL RIGHTS OF SERVICEMES 

In  the brief history of Pakistan since gaining independence in 
194'7, the country has seen three different constitutions. The first 
was framed in 1956, the second in 1962 and the current, "Interim 
Constitution" in 1972.210 For the purpose of this paper, i t  is not 
necessary to go into the causes of the different constitutional ex- 
periments. I t  is, however, pertinent to point out t h a t  like its pre- 
decessors, the present Constitution of Pakistan unequivocally 
gives exceptional treatment to servicemen in the fallowing re- 
spects : 

( 8 )  The constitution grant8 about 20 fundamental righis (wmiar 
t o  the Bill of Rights) to every citizen and declarer supremacy a i  
those riehtr over ail the law5 of the land. but exception IP made in 

~ 

Hsitt  v Brown, 339 US. 103 (1950) 
xo7 UCMJ, arts. 61, 66, 66, 61 and 69. The Court of Militsrg Appeals 

"has done more than any other tribvnai ever has in ieenring constitutional 
due pmeers in courts-martial." It ha3 "advanced the individual rights of 
military accused far greater m agpreeiabiy le33 time than two eenturier of 
legislative and executive rulemakrng " Willla, T h e  i c i t c d  Stntcs Court of 
Military Apprala: Its Ongzn, Operation and Future, 5 6  Mil. L. Rev. 39 
(1972) 

Burns Y. Wllson, 346 U S  137 (1953). 

TEB INTWUM CONSTITUTION OF W E  I8UXID RmPWYD OF PABISTAN 
208 395 c s. 25s ( 1 9 s 9 )  

(1975). 
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respect o t  the law relating !a Defense Beriiae and Pal ice Force "io,  
rhe purpose of emur ing  the proper discharge of their d i l i e r  or  r b e  
maintenance of diseipline among them." 211 

nsfi!nnon en:powers t h e  High C o u r t  
~ g k t r  of the i i f i ~ e n ~  but the r e m e d )  
the Defense Services of Pahiitan 
p o u r  of his ~ e n i c e  or ,n respect o 

him as a member of  t he  Defense Serrirer of  Pak 5 -  

The statutory and constitutional schemes clearly suggest that  
interference by the civilian court% in the military affairs of the 
armed forces of Pakistan has not been favored because of the 
armed forces peculiar disciplinary requirement8 and also on the 
assumption that  an equal!y satisfactory arrangement of review 
can be established \Tithin the Services' headquarters. 

VII. COSCLLSIOSS A S D  RECOhIl lESDATIOSS 

.A  PAK1STA.V AIR FORCE LEGAL SYSTEM 

In  the foregoins pages important areas of the administration 
of justice in the Pakistan Air Force h e r e  discussed. I t  would ap- 
pear from the discussion that Pakistan Air Force law i 
a diaciplinary code. Ita scheme I S  designed to  insure B 

posal of offenses and effective punishment through 
which 1s simple. flexible and severe. I t  is a completely separate 
jurisprudence which has its awn purpose and, therefore, has no 
parallel in the civilian laws.  The Constitution of Pakistan recag- 
nizes this position and requires the administration of justice in 
the armed forces to be governed by the services' respective l a w  
without interference from the cirilian courts Besides militarl- 
necessity. there IS an additional reason for  non-interference in 
the system. Service in the armed forces of Pakistan is on a r o l u n -  
t a r s  basis. Those who join of their own free will should, there- 
fore, be w!Im8 to follow their rules without grudge 

The system, however. 1s not as harsh as It may appear to be 
While laying great emphasis on discipline and efficiency of the 
aeriice, Pakistan Air Force law grants as man!- rights to the n -  
dividual serviceman as are possible under the V B T I O U I  situations. 
There have been explained in detail and need not be repeated here. 
On the nhale. the .Air Force leeal system is worhnp  satisfactorill- 
~ 

211 Id.. art 7 0 )  l a ) .  
212 Id. ,  art. 20113) ( 8 )  
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This, however, does not mean that the system has no need for  im- 
provement. 

The system can be made fairer  and more efficacious first by im- 
proving some of its existing practices and second by borrowing 
fresh ideas f rom the American system that  are suitable and 
practicable, having due regard for  the needs of the Air Force and 
the country's limited resources. These are incorporated into the 
following recommendations : 

1. Courts-martial account for only a fraction of the cases; 
maximum utilization of the disciplinary law is summary punish- 
ments which have received little attention. For most airmen, sum- 
mary  punishment is a reflection of the whole Pakistan Air Force 
system of justice-the rest of which they never see. While retain- 
ing the speed and effectiveness of the system, the following sug- 
gestions are  offered to make It, in fact and in appearance. more 
f a i r :  

a. The right to elect court-martial instead of accepting severe 
summary punirhment, far  example, forfeiture of servimsenior i ty  
or penal deductions, should also be given to airmen on the Same 
basis i t  is available to officers and warran t  officers for similar 
punishments under section % ( a )  and ( c )  of the PAF Act. Fur- 
ther, witnesses in the caw of airmen should also be examined 
under oath 8% in the case of officers and warran t  officers. The pres- 
ent differences in the two procedure8 seem unreasonable. 

b. A summarized record of evidence should be made i n  the 
case of the two punijhments mentioned in paragraph a above, if 
adjudged summarily on the airman's election. This would not Only 
facilitate better review of the pumshments but would also give 
greater assurance of fair disposal to the accused. Unless the ac- 
cused specifically requests otherwise, the record can be dispensed 
with when a summary of evidence has already been recorded. 

e. At the accused's option, the hearing should be made open 
except when the interest of security requires otherwise. 

d. Commanders should be encouraged to exhaust counselling, 
warning, censures and other rehabilitative measures before giFing 
summary punishment. 

e .  Since minor punishments are basically meant to be correc- 
tive, they should not be categorized as "convictians." They should 
be expunged from the airman's documents after the corrective 
effect has been fully demonstrated, perhaps after subsequent 
exemplary service of f i r e  years. Such a system of expiation will 
prevent a stray minor punishment f rom haunting an airman 
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throughout his career. It  uLl also induce more disciplined conduct 
to earn the expunction rather than the Indifferent cor.duct ishich 
i he present record-blemished-far-paod practice is likely to produce. 

2. Under the present piocedure. the only permd of accused's 
custody, "a\\aiting trial." that counts i s  that  which occurs after 
the submission of the court-martial application This may, in some 
cases, he  only a portion of the tota! restraint  the accused might 
have actually undergone It  !s recommended that the entire period 
of custody after preferral of charges should be made par t  of the 
record Additmnally. the nature and character of pretrial custody 
should be incorporated ~n the I I P A F L  as a factor which must he 
considered by B m u i t  when sentencing the accu~ed:'~ 

3. Post-trial Scru t iny  as well as examination of t h e  petition 
arising out of the tr ial  takes place ~n the J.AG Department. There 
is no provision for appellate review ~n the sense tha t  the term 
normally ~ r . p l i e s .  In order to improle  the e 5 c z c y  of the s)i tem. i t  
is recommended tha t  an icdependent agency be established to re-  
\new confirmed court-martial proceedings Since the la\\ and the 
practice in all three Services are similar. coni 
Services Board a i  Review comprised of one 
ficer f rom each S e r i i c e  would be ii practical 

v such proceedings as may be referred 
e r v k  Judge Advocates General or the 
n appropriate cases upon petition by 
ng i n v o l r e ~  an error of l a w  or  when 

there \vas material irregularity in the proceedings of the tr ial  
~ e ~ ~ l t i n ~  in a miscarriage of justice. Such a Board \ \ o d d  not o n l r  
provide double ecrut inr  of the proceeding-, bat would also rein- 
force the confidence of servicemen in the f a h e s s  of the system. 

4 Under the existing arrangements. the prosecution a t  mor: 
tria!e 1s conducted by a legal oficer. By contrast, the defense of 
the accused in m o d  cases Is entrusted to  an officer who ma? hare  
neither kp&l quslifications nor experience. This is diametrically 
oppoeite to the baric principle of the adversar. 
quires equal representation of both the partier in the interest a i  
justice. I t  is. therefore. nece3mry tha t  the services of a competent 
legal officer are available to the accused for his defense. 

E. Considerinp i ts  exceptional nature, a field general court- 
martial  should not be convened during peacetime except when a 
general court-martial cannot be convened in a remote area and 
~ 

9 1 3  s e e  n0:e 59 Eupi'" 
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there are  compelling reasons exist why the trial must be held a t  
that  time and place. Even then, as  a minimal safeguard, a record 
of the evidence and the accused's right to  representation by a 
suitable officer should not be dispensed with. A provision t o  this 
effect should be incorporated in MPAFL. 

6. Last, but not least. improvement should be made in the 
functioning of the JAG Department, and utilization of legal of- 
ficers in  the fallowing respects: 

a. A staff legal officer be provided a t  every major base to act 
as an adviser to the base commander on all legal matters. It 
is too much to  expect legal expertise of commanders who are  
saddled with 80 many other pressing duties. 
b. The importance and utility of the legal branch of the PAF 
largely depends upon the professional competence of its 
members. Effor ts  should, therefore, be made to p r w i d e  broad- 
based legal training to such officers fa r  which no facility 
exists a t  present. 
e. The JAG Department should issue detailed legal instruc- 
tional material for  the guidance of legal officers, commanders 
and other officers who may be called upon to do duties of 
legal nature.?14 

I t  is realized that  most of the above recommendations, except 
those in paragraph  1, cannot be effectively implemented without 
recruiting more officers in the legal branch and incurring other 
expenses. Considering the improvements these proposals are likely 
to bring to the administration of justice and the consequent effect 
they will cause on the morale of the servicemen, the expense is 
negligible and a worthwhile investment. Thus, i t  is hoped t h a t  all, 
or a t  least some, of these proposals will become realities. 

B .  T H E  aVILITARY JCSTICE S Y S T E M  OF T H E  
C Y l T E D  S T A T E S  

Khile i t  was easy f a r  the author to pick up ideas from the 
American system which could be usefully employed in the Pakis- 
tani wstem. to do vice versa might appear to be too presumptuous. 
A t  any rare, i t  would require a more thorough knowledge of the 
theoretical and practical aspects of the Cnited States military law 



61 MILITARY LA\+' REYIE\F' 

than possessed by the author Sotwithstanding these considera- 
tions, the foregoing discussion evokes some thoughts which the 
United States might like to consider. 

1. Presently, the United States military ceases to have jurisdic- 
tion over a serviceman from the moment he 1s cleared from the 
service This jurisdiction can only be resumed If the individual 
happens to rejoin the service. I t  l e  conceivable that  e crime could 
be committed by the individual and not revealed until after his 
exit from the service. If the crime is a military type offense. there 
is no way he can be punished. The problem can become more acute 
when an offense ( a n y  type) is committed overseas. Consideration 
may, therefore, be given 10 appropriately amend Articie 3 ( a )  of 
UCMJ to provide a time hmit of SIX months for the trial of ex- 
Sert-icemen for offenses committed by them while in service. Nat- 
withstanding the ruling of the U.S Supreme Court in the Toth 
case, there is a good chance of showing the val 
gested amendment Because, in T o t h ,  as the author reads it,  what 
reaily concerned the Supreme Court was that they saw an expan- 
sion of military jurisdiction into the civilian court's arena with- 
out any limit of time. "months. yesrs or perhaps decades" after 
the offense. The SLY month limit wili provide a definite cut-off 
point and could be justified for its effect on promoting discipline 
and good order ~n the service I" two ways: ( a )  by punishing the 
ex-soldier while his crime and his exit from service are stili fresh 
in the minds of his peers and ( b )  by detering others from follow- 
ing suit and taking advantage of the present situation. 

2. KO specific definition of a "minor offense" has been provided 
in the MCM or Army Regulation 27-10. Consideration should be 
given to includmp a provision in the UCMJ Similar to section 83 
of PAF Act  whereby offenses which are considered serious either 
in themselves or in conjunction with apgravating circumstances, 
for example when committed on duty or in the execution of office. 
are listed The lower commander could then be required to obtain 
written approial from the appropriate superior authority before 
imposing Article 15 punishment in those cases. For the remaining 
offenses, the decision of the lower commander empowered t o  ad- 
judge Article 15 punishment should be respected. This will be fair  
to the accused a% i t  will provide finality to the disposition and 
will aiao avoid subsequent dieagreement betueen a. lower and 
higher commander whether a particular offense should have been 
treated as minor or not. ar happened in the Fretwe1 case. 

3. The exclusionary rules of evidence relating to search and 
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seizure, in the author's view, appear to hare  grown to such a com- 
plexity that  they tend to affect the course of justice and ascertain- 
ment of the t ruth in some cases. Both in the Pakistan Air Force 
and in the British Army, the right to order searches inside the 
camp and of off-post service quarters is considered the "inherent" 
r ight  of the commander. Consideration may, therefore, be @\,.en ta 
Simplify the law as applied to United States military installations 
in the interest of security and discipline of the service. Among 
other things, thought should be given to substituting the words 
"reasonable belief" for  ''probable cauae" in the MCM which, in 
author's opinion, will be more in line with the spir i t  of the protec- 
tion against iinreasonoblr searches and seizures given under the 
Fourth Amendment to the United States Constitution. 

4. The existing United States court-martial procedure is rather 
inflexible and may not be suitable in combat situations where 
time will be an important factor in disposal of crimes. While 
constitution of a separate tribunal like FGCM may not be a feasi- 
ble alternative, consideration may be given to incorporate a pro- 
vision In the L'CMJ whereby certain procedural requirements like 
the Article 32 investigation, the verbatim recard of proceedings 
and legal qualifications of counsel can be dispensed with if the 
exigencies of service so dictate. 

5 .  Article 134?15 UCMJ is too broad and complicated. I t ,  in 
fact, combines three separate dames of offenses into one punitive 
article. T h e  following suggestions are  submitted to simplify the 
law : 

a.  4 separate article, say 134A, may be created to  deal u,ith 
crimes and offenses not capital. The existing offenses like 
negligent homicide, fleeing from scene of accident, d rug  of- 
fenses which also might be federal crimes should be removed 
f rom the existing list of Article 134 offenses as they wouid be 
automatically chargeable under the proposed article 134A. 
b. Offenses like assault and drunkenness which are  directly or 
indirectly addressed under bther punitive articles of the 
UChIJ should likewise be removed from Article 134 and placed 
under appropriate specific articles uh ich  may be suitably 
amended. 
c. The provision "conduct of a nature to  bring discredit upon 
the armed forces" should be dropped as i t  appears superfluous 
as an am of the accused which lowers the g w d  reputation of 
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the armed forces will as well prejudice good order and dis- 
cipline of the armed farces.218 Article 134 should therefore 
contain only one provision, disorders and neglects (prefer- 
ably "acts or amissians") to the prejudice of good order and 
discipline of the armed forces. This diminutive Article 134 
should then be invoked only for military offenses such as dis- 
orderly conduct, possession of unauthorized military pass, 
unclean uniform or other breaches of military customs which 
have a direct bearing on good order and discipline and are 
not covered elsewhere in the UCMJ. To bring fur ther  specific- 
ity, prejudicial act8 of a military nature could be spelled out 
in the Y C M  under the table of maximum punishments. These 
would serve 8s guidance in detailing left-over situations 
which, in any case, would be rare. 

In  the end, it must be emphasized that  both Pakistani and 
American law seek to make a better soldier out of a civilian. Both 
employ different techniques which suit the geniu  of their people 
and the requirements of discipline of the respective armed forces. 
I t  is difficult to eay vhich  one is fulfilling it8 role more efficiently, 
but each has a scope for learning from the other. 

"If l e  rhe dut \  of all  rankr t o  vphold the good reputation of the 
serv~ce  An? act o r  o i n i s s i o n ,  rherefors. which amovnta t o  a failure I" tha t  
duty by an individual msy *,ell prejudice Air Force discipline sl thoagh ~t 
has no direct bearing on the discipline of the unit  to which the offender be. 
longs'' YPAFL, para 6 W  a t  283.  Far similar commentary see also MAIUAL 
OF B R I T ~ S H  Y ~ L ~ T A R I  Law. para  5 f a )  a t  351 (1972) 
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SEARCH OF PREMISES, VEHICLES, AND THE 
INDIVIDU.4L INCIDEXT TO APPREHENSION* 

By Major Francis A. Gilligan * *  

I. IKTRODUCTION 

The Supreme Court has been plagued over the yeam with the  
problem of adequately defining the permissible scope of a search 
incidental to a l anfu l  apprehension, both as to the arrestee's 
per8on and the area immediately surrounding the arrestee. In 
attempting to Solve the problem, the Court has changed directions 
five times, the last  time in  Chime1 zi. CaIifwnia.' One of the rea- 
s o n ~  for the indrcisiveness is the debate over the war ran t  clause 
of the Fourth Amendment. This debate focuses on whether a war. 
rant is a prerequisite to a reasonable search or whether the practic- 
ability of obtaining a war ran t  is only one of a number of factors 
to be considered in judging the reasanablness of a search.l A 
preference for search war ran t  has been expressed by both the 
Supreme Court and the Court of Military Appeals on a number of 
occasions, but the Supreme Court has said where exigent cireum- 
stances are present, a warrantless search may be permissible.' 
Before determining whether this preference should be applied to 
the search of the person, premise, and automobile, it  i3 necessary 
to examine Chime1 and the per-Chime1 cases. 
~ - The opmmnr and e o n c l ~ ~ i o n ~  presented h e r m  are those of the author  
and do not neee i~ar l lg  represent the >iejj.s of The Judge Advocate General's 
School o r  anv ather coiernmental aeencr. 

1 395 C S. 762 (1969) 
See LaFaue, 8 CRIY. L. BULL. 8 (1972) i T TAYLOR. Two STUDILS OF 

C ~ S S T I T ~ T I O N A L  I I ITERPRET*~O~'  58-40 ( 1 8 6 8 )  ; S o t e .  The Fourth Amand- 
mmt in ~ o u s i n g  mpeotion, 77 YALE L. J. 521, 622 n. 8, 524 n. l a ,  529 
n. 35 (1868). 

3 See Vale v Loulwana. 398 U.S. 3 0 ,  35 (1970). See a160 Chime1 %. 

California, 385 U S .  752 (1868), Katz Y Unrted States, 388 U.S. 357-68 
(1967). 
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I1 PREMISES 

4. F I V E  SHIFTS  

In  order to understand the boundaries of Chmel ,  we muat first 
look to the history of the concept of the search incident to appre- 
hension. 

The precise origin of the search incident to apprehension doc- 
trine in American law 1s not apparent. Dicta in some Supreme 
Court opinions announced in the early decades of this centilrg 
refer to the intensity and scope of such searches. However, these 
early formulations of the doctrine were Imprecise. The first ap- 
parent major statement of the doctrine 1s found in l 'o i ted  States 
II. Weeks . '  Dictum in the opinion contains the folloning language: 

a h a t  then 1% !be present case' Before m " ~ e r . n g  that i n q ~ i r ?  
may be wll by B p m c e i r  a i  e x ~ ~ l i i o n  TO itare % h a t  
a+ a n  airer'.ion of  t he  righT on t h e  pari of t he  Govern- 

ment. a l i r s y i  recognized under Enslirh and hrnerlran l a w  t o  search 
the perron of the accused when legally ane i ted ,  t o  discover and 
% e m  the fruits or evidence of mime. This right has been unlfarmly 
maintained . , P 

This statement in W e e k a  made no mention of any r ight  to search 
the place where an arrest  occurs, but was strictly limited to a 
right to search the arrestee's "person." Eleven sears later. the 
Supreme Court in Car7011 v. Cxited States 0 embellished the 
Weeks' statement: "When a man LS legally arrested for an offense, 
whatever is found upon his person or in his control m,hich i3 un- 
lawful for him to hale ,  and which may be used to prove the of- 
fense, may be seized and held ad erldence in the prosecution " - 
I t  should also be noted that here again the Court did not go so 
f a r  as to state that the "place" where one is apprehended may be 
searched so long as there I S  a ralid apprehension. Even so, in 

4 Weeks Y Vnited Stater. 232 P S  383 1 1 9 1 4 ) .  Tr.e C o m f  held the 
aarrantleia seizure of envelopes and letters by rhe Umted S!a:e* marlha: 
in the secured's h a w e  while t he  l a t t e r  was a ~ a y  was invalid 

3 id ai 592 
e 26: U.S 132 (1925) 
1 Id  at 158 C a i r v l l  5 8 3  not  based on the seami- meldental ro  hpprc- 

hansian doctrine,  but on "exigent circumstanced doctrine This doctrme 
provides that when probable C B Y I ~  t o  search IS  combined with exlgent cT- 
C Y ~ ? ~ B ~ C O J ,  aarranilenr search may be permmible Tho C a n t  held the 
exigency wan t h a t  the vehicle believed t o  contain contraband would be out 
of  reach by the time tha t  B warrant could be obtained. Thele facra led the 
eovrt ta validate the search 
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Agnel lo  8 .  Criited States the Court added the following to the 
gratuitous statements in Weeks and Carroll, again by way of 
dictum : 

The riEht wfhnut B search warrant canremporsneouJl? to search 
perron% l a r f u i i y  arrested vhile committing a. crlme, and t o  search 
the piace where the arrest is made ~n order t o  find and seize things 
connected w t h  the ~ r i r n t  ah Its fruits, OX as tho meam by a h x h  
it  was -ommitttd. as well as u,eapanr and other things to effect an 
ereape from custody, 1s not to be doubted* 

TIW years later, the dictum in Agnello served as the foundation 
of the Court's decision in Marron II. L'nitrd 5tatas.lo In  that case, 
the Federal officers had secured a search warran t  authorizing the 
seizure of liquor and certain articles used in its manufacture. 
Upon arriving a t  the place to be searched, they observed "that the 
place was used for retailing and drinking intoxicating liquors."" 
Since the accused was in charge of the premise8 t o  be searched, 
their observation led them ta conclude that sn offense was being 
committed in their presence justifying an arrest and an inci- 
dental search. The officers searched a closet for  the items that  
*-ere listed in the warrant. When they came across an incriminat- 
ing ledger not listed in the warrant ,  i t  was seized. The Court 
upheld the seizure of this ledger reasoning that  since the agents 
had made a lawful apprehension "[Tlhey had a right without a 
warrant  contemporaneously to search the place in order to find 
and seize the things uaed to carry on the criminal enterprise." 

Shift  1 

A few years later, this broad language in Marron was limited 
by Mr. Justice Butler the author of the opinions in Go-Bart Im- 
portiii3 C o m p a n y  c.  l'nited Stotes 11 and Cnited States w ,  Lefko- 
witx." The search of a desk safe and other par ts  of an ofice in 
Go-Bart and a search of the desk drawer and a cabinet in Lefko-  
ic i tz ,  and the seizure of private papers as a result of these searches 

8 269 U S .  20 (1926).  The Court held that the search of the defendant's 
home which resulted in the iekzn~e of a can of cocaine was invalid %;nee 
Agneilo'r e a ~ l i e r  arrest a t  the hime of a eo-conspirator had terminated the 
eonrp'Tacy. 

__ 

'' I d .  a t  30 
J "  2 7 s  u S 192 (19271 
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SEARCH INCIDENT TO APPREHENSIOX 

a t  his one-room business office. At the time of the arrest ,  the 
officers "searched the desk, safe, and file cabinets in the office for  
about an hour and a half." w As a result of this search, the officers 
seized stamps with forged over-prints. The Court in affirming the 
conviction rejected the accused's contention that  the warrantless 
search had been unlawful. The Court held that  the search in its 
entirety fell within the concept of a search incident to apprehen- 
sion Stating that  there is a "right 'to search the place where the 
arrest  i s  made in order to find and seize things connected with the 
crime. . . .'''23 The Court cited Hewis as "ample authority" for  
its ~onclusion.~'  The Court rejected the practicability test of 
T n i p i m o  stating that  the test "is not whether i t  wa8 reasonable to 
procure a search warrant ,  but whether the search was reason- 
able." 25 

Shift  5 

Chiinel c. Caliloi.nia go and Vale e, LmisiisieiuL 27 have renewed 
the debate over the exceptions to the warran t  requirements, t h a t  
IS, xhether  a warrant  is a prereriuiaitr t u  a search whenever prac- 
ticable or whether it is only one of a number of factors to be con- 
sldered in judging the reasonableness of a search. 

I .  Ciitmel 
The facts of Chirnel are  relatively simple. Late in the afternoon 

three police officers arrived a t  the defendant's home with a war- 
rant  far his arrest  for burglary of a coin shop approximately thirty 
days before. This warran t  had been procured earlier in the mom- 
ing. Introducing themselves to the defendant's wife, they learned 
he wa3 not a t  home. They were invited ~n the house by Chimel's 
wife and waited there until he arrived from work, approximately 
fifteen minutes later. Upon entering the house Chirnel was im- 
mediately apprehended. The police officers asked for permission 
to search the premises, but the defendant objected. Over his ob. 
jection the officers searched the entire three bedmom house in- 
cluding the attic, the garage and small workshop. This search of 
the defendant's residence resulted in the seizure of numerous 
items which were admitted a t  trial over defense objection. 

The Court indicated t h a t  a search incident to an apprehension 
~ 

22 I d .  sf  69. 
23 I d .  st 61. 
24 I d .  at  63. 

I d .  at  66 
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may include a "search of the arrestee's person and the area 'within 
his immediate control-construing tha t  phase to  mean the area 
from within which he might gain possession of a weapon or des- 
tructible evidence."26 The Court also deflned the area that might 
be searched as tha t  "area into which an arrestee might reach in 
order ta grab a weapon or evidentiary items. . . . ' ' z 8  This spatial 
limitation on the search does not depend on a showing of an arrest  
timed to take place a t  a certain location so tha t  the police might 
search the premises under the pre-Chime1 rule.30 In  the absence 
of one of the well recognized exceptions to obtaining a warrant,81 
there is no justification for "routinely searching" every room on 
the premises where the arrest  occurs or for "searching through 
all the desk drawers or other closed or concealed areas." 31 The 
Court said it would not apply the standard of reasonableness, cit- 
ing Mr. Justice Frankfurter 's  dissent in Rabinadtr : 

To say that the search must be reasonable 1s to regvlre Pome 
criterion of rearon. It 13 no guide at  all either f a r  B jury or for 
dmtrict jl?dgPs or the police t o  say that "an unreasonable search'' i s  
forbldden - t h a t  the search must be reasonable. What 1% the teat of 
rearon which maker a search reasonable? The test i s  the mason 
underlying znd expressed by the Fourth Amendment:  the hiitary 

__ 
Chime1 Y Csllfarnia. 395 US. 752. 763 (19691. 
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and experience which ic  embodies and the safeguards afforded 
by It agninit the evils to which ~t was B reapan3e.33 

In Chimel the Supreme Court indicated I t  could not distinguish 
the aearch of a Jingle room in Rabinowitz f rom the search of a 
four mom apartmenr in Harris; once the search goes beyond the 
arrestee's immediate control, there is no practical limitation.J+ 

I t  is difficult to quarrel with the Chimel holding because no 
sound reasoning Supported the broad scope of the search autho- 
rized in Rebi i iotdi- .  However, some points made by the dissent 
deserve mention. Firs t ,  warrantless searches based upon exigent 
circumstances have long been approved by the Court,s5 provided 
that  there i s  "probable cause to believe that  seizable items are on 
the premises." This rule rests on the possibility that  once the 
police t ip  their hand a n  accomplice might destroy the evidencea' 
or the accused might Secondly, i t  would be unreasonable to 
require the police to leave when there is ''clear danger" that the 
items for which they might search will be removed or destroyed.an 
Thirdly, Justice White posed a fact  situation similar to Chime1 in 
which three officers arrested a man in his home. Being unable to 
search the house under the majority opinion in Chiniel, two officers 
left with the a r m t e e  to complete the arrest  and obtain a search 
warran t  while the third officer remained behind to prevent re- 
moval or destruction of evidence. In making his point, Mr. Justice 
White indicated "[Ilf  he [the remaining officer] not only could 
have remained in the house against petitioner's wife's will, but 
followed her about to assure that na evidence wss being tampered 
with, the invasion of privacy xvould be almost as  great as that ac- 
companying a n  actual search." '0 

The first two arguments fell on deaf ear8 since there was no 
need for  an immediate arrest :  thus, no exigent circumstances 
justified the warrantless search. The burglary for which Chimel 
was arrested occurred one month prior t o  the arrest. During this 
period the accused had not fied, but continued to reside and work 
__ 

33 United States v Rabinowitz, 339 U S .  66,  83 ( 1 9 6 0 ) .  
84 Chimel V. California. 386 U.S. 762, 766 (1969). 

I d .  at  173. "The Court has always held, and does not deny tada), 
that uhen there i s  probable C B Y I ~  t o  search and It 3% 'impracticable' , , , 

to get  a search warrant , . . [and] there are exigent c i r c u m ~ t a n c e ~  , . . 
then the reareh may be made without a warrant, reaaonably." 

ea  ale0 Chambers V. Maroner, 399 U.S. 42, 52 (1970). 
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:n the same area. In  addition, the police officers delayed the arrest 
of the accuqed until several hours after obtaining the warrant.  
The importance of showing exipent cireumatances was again the 
key factor in V a l e  u .  L o 1 u s i a m . 4 ~  

2.  Vole 
In  Vale, the police had the appellant's home under surveillance 

and, while they were watching the home the)- witnessed what they 
beliered to be an i l legal narcotics transaction in Vale's driveway. 
The officers subsequently arrested Vale o n  the front  steps of his 
home, informed him that they were going to search the house 
and advised him of his constitutional rights. One officer then 
entered the house, made a cursory security inspection, and found 
no one else present. A few minutes later Tale's mother and brother 
arrived. In the ensuing search, narcotics mere found in the rear  
oedroom of the house and were subsequently used as a basis for 
Tale's conriction:! In  affirming the appellant's conviction, the 
Supreme Court of Louisiana stated that the \Yarrantless search 
mas reasonable because the officers did not know if other persons 
x e r e  present a h a  could easily destroy the evidence.43 Upan ap- 
peal the Supreme Court  disagreed. 

The search could n i t  be justified as  incident to arrest since the 
arrest  was not confined to the area within the appellant's im- 
med:ate control '* The Court v e n t  on t o  say that  the exigent cir- 
cumstances doctrine could not be applied since the "arresting 
officers satisfied themselves that no one else was in the house when 

appellani'e mother and brother returned home before the fruitful 
search had been aiecuted and,  hence. they were capable of destray- 
ing the eiidence -I He believed that  the CmumStances presented to 
~ . 359 T.S. 30 , I B i O #  

4 -  I d  at 33. 
State Y. Vale, 252 La 1056, 1070, 216 S o 2 d  811, 816 (1968). 

id. ar 31 
I d .  a t  35 
I d  

4 5  I d .  B L  36. 

vale / .  L ~ ~ ~ . ~  399 L- s 3 0 ,  33 ( i w a )  
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the police officers justified a search without a warrant. I t  makes no 
difference, he asserted, whether the search was incident to an 
arrest  or not: the mere fact  that  the mother and brother arrived 
home and might destroy evidence coupled with probable cause to 
believe incriminating evidence existed within the house placed 
the search under the probable cause-exigent circumstances excep- 
t i ~ n : ~  Moreaver, he stated that the majority had placed too much 
weight on the fact  t h a t  the officers had already procured two war- 
rants for the appellant's arrest.5o He pointed out that the arrest  
warrants  were issued because the appellant's bail bond had been 
increased on two pending charges, not because of the present 
misconduct. Thus, Mr. Justice Black believed that  the officers 
would have had no probable caow to obtain a search since probable 
c a u e  did not arise until the officers aaw what they believed to be 
an illegal narcotics transaction minutes before they arrested Vale. 

B .  Chimel Scope  6% 

Absent exigent circumstances or movement to another area 
to get apparel to go to a stationhouse, the police officer may only 
search the arrestee's person and the area within his immediate 
control, the latter being defined as the area from which the ar- 
restee might grab a weapon or destructible evidence.'z Before dis- 
cussing whether the officer may go beyond this mea ,  i t  is neces- 
sary to determine the exact limits af the area within the arrest- 
ee's "immediate control." An ambiguity in Chimel is whether the 
standard is meant to define: (1) an area with a specified radius;  
(2) an area that  depends an the arresting officer's subjective eval- 
uation of the arrestee's capability, or ( 3 )  an area that  depends 
on the officers' reasonable evaluation of the capability of the ar-  
restee. 

1 .  Red ia  
The radius test would allow the police to search within a speci- 

fied radius of the area where the individual was arrested. Setting 
forth a linear measurement or similar standard as  the proper 
area that might be searched would be unsatisfactory. Applying 
this test may result in allowing a search much broader than nec- 

~ 

4 B  I d .  st 39 
60 I d .  a t  40. 

See s e m 7 d y  Coak, Warrantless Saorches Inndent t o  Armst, 24 Am. 
L. REV. 607, 621-23 ( 1 9 7 2 ) :  Nate. Search end Siiri i ic Smca Chrmd V .  Col- 
%/amta. 55 Mlnn L. REV. 1011 (1971). 

62 See notes 65-08 and aceompanymg text. 
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essary. Regardless, many courts have applied the radius test,s3 
Conversely, in other Instances, this test would so severely limit 
the search that the officer would not be adequately protected. AB- 
sume the accused 1s arrested in his dining room adjacent to the 
kitchen. Although a door leads into the kitchen, the door 1s open. 
If there is a weapon on a counter in the kitchen vhich  cannot be 
seen by the arresting officer but which is beyond the linear dis- 
tance, a search of the area would be mpermissible." Such  B rule 
would not ~ e r r e  to protect the police, assiiminp they would not 
80 beyond the limit set in  their jur isd~ct ion.~ '  The advantages of 
such a rule are  that they would be more understandable to the 
law enforcement official and might eliminate litigation on the sub- 
jeet.6O These factors, althounh entitled to some w i g h t .  are not 
controlling since the test is inconsistent with Chime1 v It is per- 
missible to search the individual and his immediate area on the 
bases that  the safety of the arresting officer ma? be jeopardized. 
the potential f o r  the arrestee to escape should be minimized and 
possibility of destruction of evidence should be eliminated.s' 

2. St~biectlua Gio iw t ion  
The intent of Chinid may be satisfied by applying a test which 

recognizes the arresting officer's evaluation of the arrestee's capa- 
bility. The test could be subjective or objective. A subjective test 
would place a heavy burden on the defense and would encourage 
perjury or "education" of police officers concerning the proper 
scape of search Additionally, it would mean that the accused's 
right against governmental intrusion would be dependent on the 

6 1  United Stater Y .  Mehciz, 437 F.2d 146 (9th Cm), cert .  denied, 402 U. 
s. 974 (1971) (Search of suitcare permirribie after arrestee has been hand- 

~ 

U. C H I  L REV 665 
1082, 1101 n 31 (D 

66 C/. Applicsr:on a i  Kiser. 419 F 2 d  1134 (8th Car 1 8 6 8 )  
5. Cf. Kirby V. Illinois. 406 C S. 682 (1972) aetr forth the rule which 

fib Chimai v California.  392 C S 752 (1869) .  
b e  sca CHEYICSY, POLICE POWER (1969) : Chevimy, Police Abumi  

would minimize litigation. 

in Connection % % t h  the L o u  of Search and Sr?ruirs 5 C R l M  L B L L L  
S (1968) ; Younger. The P e r ~ u r y  Rautiiis, T H E  NATlOX. M a l  8, 1967, a t  
586-91 
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frailties and idiosyncrasies of the arresting officer. This test must 
also be rejected. 

3. Ob2eetii;e-Sabjectiar EueluatiorL. 
But a test which aou ld  recognize the rationale of Chime1 is one 

based on the objective and subjective belief of the arresting of- 
ficer."' This test would (1) require that the officer entertain a 
subjective belief and (2 )  measure the belief's reasonableness. 
Some courts, while not articulating this test, have so held.6' The 
police to counteract this test might publish a r$ulation that  the 
police are not to handcuff arrestees. Since the police are  safety 
conscious this is unlikely. 

C. OBTAISI.\.G A P P A R E L  OR ITEMS TO B E  T A K E S  
TO T H E  STATIOTHOL'SE.  

The police may search beyond the "immediate area" when a 
suspect has been arrested in one area but goes to another to get 
apparel for the t r ip  to the stationhouse for  booking. To prevent 
escape the officer accompanies the arrestee into the other area. 
The normal reaction of the officer is to examine this area, too; 
such action hac been sustained.'2 Likewiae, the courts hare  per- 
mitted the officer to search the apparel to be doned and to  seize 
items in plain view while obtaining a \<-railet from a dresser a t  the 
defendant's r e q u e ~ t . ~ '  

D.  E X C E E D I S G  CHIMEL SCOPE. 
and the dissentao Seem to agree that  

the search of Tale's premiaes would have been valid if the exi- 
Since both the majority 

__ 
80 See note 5 8  and aceompanfinp text. 

402 US. 974 11971) 
82 Giaealane Y Lueas, 445 F.2d 1238 16th Cir.  1971). eert. d m d  405 

u.S 992 ( 1 9 7 2 ) ,  U n m d  Ststes \I. Kee hlmg Hsu, 424 F.Zd 1286 (2d Cir 
1910), cart. daniad, 402 U.S. 881 (1971). 

88 Sea, e.0.. Abel Y. United Stater, 362 U.S. 217 (1960);  United Stater 
e= wl.  Falconer v Pare, 319 F Svpp 206 ( N  D Ill. 1 9 7 0 ) :  Rennaa V Srate. 
47 Ala. App 419, 251 Sa.2d 602 1Crlm. App 1971) 

54 Keam v. State.  14 Md App 180. 286 A 2d 540 (1972) 
e3 Vale Y Louiriana. 399 U.S. 30, 84 (1970) "[Olnly 'in B few we- 

eiheally eitabhrhed and well-delineated' ritustlanr . . may B wuarrantlerr 
resrch of B dwelling unthatand canstitufmnal rcrutiny, even though the 
authorities have probable cause ta conduct i f ' '  

88 I d .  a t  39. "R-hether the 'exeeptianal circumstaneer' justifying such 
B search exist or not is a question that may be, a i  It is here. w l t e  distinct 
from whether or not the search was incident t o  a valid arrert." 
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gent circumstances existed. the questions presented are when do 
exigent cirtumdtances exiat and If they do I?ot exist what may the 
police oficer do when there 1s B passib 
molal  of the evidence 

1. Engen t  C i i c u m s f a n c r s .  
Exigent circumstances exist if probable cause to search exists 

prior to the search in question and there IS reasonable grounds 
to believe that  items subject to seizure would be removed or  de- 
stroyed before a search wuarrant could be obtained n. In  applying 
this test. there are various factors t o  consider: (1) probable 
cause to search the premises did not  exist before the arrival of 
the police a t  the premises;  (2 )  presence of confederates, rccom- 
piices. accessories. or reiatii-es who might destroy evilience or as- 
sist in an escape: ( 3 )  the feasibility of the poise  keeping the 
premises under surveillance until a warran t  1s obtained; ( 4 )  the 
feasibilit>- of temporary detention of the occupants of the prem- 
i ses ;  (6) lack of concern for ewdence beine destroyed Thla first 
factor would mmre that  the "exigent circumstances" are not of 
t h e  arresting officer's own makinp. thereby emphasizing the 
emergency nature  of the exception. I t  would also insure tha! the 
warran t  requirement i s  closel, guarded n~ If this first factor \\as 
not present. law enforcement officials rnlght keep a house m d e r  
su r~ -e~ l l ance  until third parties were a n  the premises and then 
make a search. Some thought was given to making the no prior 
~ 

0. C j .  AII YODEL CODE OF P R C - A R P ~ ~ ~ O ~ ! I T T  PROCEDLRE 5 99 ? s o 5  

out crime . The ripht of officera t o  thrust  themselves i n f o  a 
hause I; s l i o  a grave concern. not O?:Y to the individual but t o  a 
iaciets a h c h  ehaaaes t o  duel1 ~n reasonable iec i r i t i  and freedom 
from surveillanee When the right of p r n a c s  must reaionrbli. yield 
to the r x h f  of search 1 3 ,  as a rule, t o  be decided by a j ud i c ia l  officer, 
noc by r pahecmar or  Governme?[ enforcement agent 
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probable cauw factor a prerequisite before exigent circumstances 
could be found rather  than just  a factor.es But, because of the in- 
finite number of factual situations when such a prerequiaite 
would be absurd, it is only a factor. Far example. where there 
are ca-actors in an offense, this prerequisite could not be applied 
because in many cases there may be probable cause t o  search the 
premises before arrival a t  the residence; in fact ,  one co-actor may 
have been apprehended immediately prior to the arrival at  the 
premises. Hence, i t  was decided that this should only be a factor 
but a very important factor when there 1s only'ane accused. 

As to  the second factor, Mr. Justice Black dissenting in Vale 
mentioned certain factors t h a t  might be considered: (a )  is the 
premise an apparent base of criminal activities;" ( b )  was the 
apprehendee or an accomplice attempting ta destroy the evi- 
dence;?' (c)  and did a n  arrest take place where confederates 
could e a d y  see it and then d a t r o y  the e r i d e n m r a  Although these 
items were not cited in r a t t e d  States L.. Mazente," the second 
factor n a s  relied upon. After the accused and his wife had been 
arrested and the FBI agents were about to  leave, the agent in 
charge asked the accused's wife if  she wanted a raincoat. She 
replied yes. Upon being told the raincoat was in the closet, the 
agent in charge walked over t o  the nearest closet located in the 
hallway entrance. When he stepped through the entrance hall- 
way, he notice two men lying on two couches in the living room. 
After  placing the accused and his wife in the custody of another 
agent, he directed the two men to stand. Neither the arresting of- 
ficer, nor one of the other officers, could identify the two men. 
One stood two feet  f rom a small table while the other was with- 
in reaching dlatance of another table. Keither was restrained. 
The officer, aware  that  weapons had already been found on the 
premises, and seeing some of the evidence he wa8 looking for on 
the top of one of the tables, proceeded to search the two tables. 
The Court held: 

[It] wae entirely peasonable and absolutely necessary far the 
safety of the law enforcement afficlalr t o  canslder the tu'o men a5 
[the defendant's] possible agents or aeeompllces, in effect a8 ex. 

68 See Comment, Thwd Para Deslnetion o i  Evidence m the U'orrone 
l a m  S e w e h  o i  P ~ r m u e s .  1971 u. ILL. FORUM 111, 121. 

in Va!e ,. Louisiana, 398 P S .  30, 36 (1970) 
11 Id at  40 
72 Id. at 41. 

[It] wae entirely peasonable and absolutely necessary far the 
safety of the law enforcement afficlalr t o  canslder the tu'o men a5 
[the defendant's] possible agents or aeeompllces, in effect a8 ex. 

68 See Comment, Thwd Para Deslnetion o i  Evidence m the U'orrone 
S e w e h  o i  P ~ r m u e s .  1971 u. ILL. FORUM 111, 121. 
in Va!e ,. Louisiana, 398 P S .  30, 36 (1970) 
11 Id at  40 
72 Id. at 41. 
7l Id, 
i* 314 F .  Supp 607 ( S  D N.Y. 1 9 7 0 ) .  a r d ,  448 F.2d 53 (Zd Cir,), ~ s r t .  

denied, 404 K.S 947 (1971). Aceoid United States v Patterson, 447 F.2d 
424 (10th Cir 1971), cart denied, - U.S. - ( 1 9 7 2 ) .  
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tenaiani  of [defendant's] phydcal presence, eon i t ruc  
[the defendrnt]  within the reach of the w o  t a b  
since e g u n  and a m m u i f m  had already beer. found I" the apartment.  
~t was not unlikely tha t  ather weapon8 aou ld  be secreted through- 
o u t  the spsrfment.  

The searches of .  and m z u m  !ram,. the , tables u h x t  *ere 
w.thm the reach of the two unidentified m e n  and therefore could 
be rearonabh considered to be I" the ranstruetire r e a c i  of the 
arrested person, were properly incident t o  the lawful arrest as de- 
fined in Chimi. . . , 

search a i  an) room a r i r h  was not occupied by 
In f a c t ,  they d:d not conduct a search of any 

ng rmm or  the . , . bedroom [wherein the arrest 
occurredl which was not proximate to either [ a i  t he  defendants] 
or the un:dentified men . 

They made a Quick search of the bathroom before [ore deiendanf] 
wen: I" to change and a search of m e  o i  t he  h\mg room c h a m  
before [The a thr r  defendanr] s a t  d o r r  -.' 

The Court was concerned with a protective search.6 although 
it's analysis would be equslly applicable to evidentiary searches:' 
Would this same rationale just i fy  the search In Chimel? Had the 
police simply arrested Ch;nirl, hi8 wife would probably have de- 
stroyed the evidence. Even so. this would not have justified 
searching the area within her immediate control aa i t  was prac- 
ticable for the police to obtain a warrant.  

The third factor does not impose an unreasonable burden on 
law enforcement officials. This factor wdi be relevant where the 
warran t  would be issued f a r  the seizure of large items which 
cannot be easily destroyed. Surveillance would prevent the re- 
moval of these items from the premises.7i 

The Court  in Charnel seemed to reject the argument that the 
house and Its occupants at  the time of arrest  may be detained 
until a \warrant 1s obtained In rejecting the government argu- 
ment  that  once ar. arrest has taken place, B search of the entire 
premise would be a minor intrusion. the Court stated 

l V l e  can see no r e a i m  u h r .  i i rn~lv  becaLre some interference with . .  . . .  
an ndiiidual 's  p m a r i  i i d  freedom of movement ha\*  lawfully 
taken place, further i n l r u n o n r  should avtamarxally be nlloued de- 
mi te  the absence af a -a r ran t  thar the Fourth Amendment would 
a therwie  m q w e  i n  

If the Court would not allow the search of the premises, 11 is  
doubtful if it would allow v h a t  would amount t o  restraining the 

~ 

.. Id. a t  611-16. 
- 6  Sie notes 200-201 and ac rompanymg text  .. . . ' ,a  
78 Sei g e n e r a l i d ,  Grirrold.  Cnmmal  Pvoerdure. 1 9 E 9  - Is I t  a .Meane 

.' Ch.mel 7 California, 395 r S 752. i 5 i .  n 12 (1868). 
OT an End' 29 \ID I. RE). 307. 311 (1968) 
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freedom of action of all the occupants of the premises without 
probable cause to arrest all the persons present. This conclusion 
is supported by the language in Chambers: 

The probable-caw factor a t i l l  obtained at  the stationhouse ana 
JO d i d  the mobility of the CBI unleri the Fourth Amendment permlts 
B warrantless seizuie of the car and the demal of Its use to anyone 
until B warrant is Secured. In that event, there is iittte to choole 
~n term: of  practical eon~equenees between an irnmedlate search 
vithavt B warrant and the ear'$ irnmoblhratmn until a warrsnr 
II  obtained *o 

The Court left open the question as to whether there may be 
a warrantless Seizure of a car until a warrant  is obtained, As- 
suming that  the vehicle could be held,81 the Court saw no dif- 
ference in terms of "practical consequences" between holding the 
car until a warrant  is obtained or searching the car without a 
warrant .  However, the Court stated, "The 8ame consequences 
may not failaw where there is unforeseeable cause to search a 
house." ii There are  a t  least two inferences to be drawn from this 
language. First, the Court would not make the same assump- 
tion, that  is, that  the police may maintain a status quo while 
obtaining a a a r r a n t  ta  search the premises. Second, making such 
an asaumption they would not allow a search on the basis that  
they cannot distinguish as  between the premises here and the au- 
tomobile in Chambers which 18 the "greater" or "lesser" intru- 
sion. Apar t  from this language where the premises are  unoccu- 
pied, the holding in Vale seems to imply that the police may main- 
tain the status quo until a warran t  i s  obtained. A recent case has 
gone fur ther  and implied that  where a cursory examination of the 
premises reveais occupants, they may be detained in the house 
until a warran t  is obtained,83 The Court in Vale and Chambers 
did not cite Ciiited States v .  V e a  L e e u ~ e n . ~ '  In that case, a t  about 
1:3O p.m., a postal clerk in Mount Vernon, Washington, advised 
a policeman in the past office that  he was suspicious of two paek- 
ages of coins JUSt mailed to Cailfornia and Tennessee. The police- 
man immediately noted that  the return address was fictitious. 
At 3 : O O  p.m. the policeman determined that  the California ad- 
__ 

60 Chamberr V. Yaroney, 399 U.S 42. 52 (1970) .  
Sea. %., Unilcd Stater Y Mills, - C.Y R. - (ACMR 1 9 7 2 ) ;  

but sea United States V. Menke, 468 F.2d 20 (Sd Cir. 1972) .  
81 7.4 

(3  Unlted Ststar V. Chrlrtophe, 470 F.2d 866, 868-69 (2d Cir. 1972). 
But *ea Shvey Y. Superior Court, - Cal App. 3d -, - P.2d -, 106 
Cal. Rptr. 462 ( 1 9 7 3 ) .  

84 397 U.S 249 (1970). 
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dressee was under investigation for trafficking in coins. However, 
because of the time difference he did not contact the police in 
Tennessee until the fallowing morning when he learned that  the 
second addressee was under investigation for the same crime 
Upon this information a warrant  to search both packages was 
issued a t  4 : O O  p.m. and the packages were searched one and one 
half hours later. A unanimous Court, although acknowledging 
that "detention of mail could a t  some point become an unreasan- 
able m z u r e  within the meaning of the Fourth Amendment," 
cited TerruqR in upholding the one day "detention, without a 
warrant ,  while an investipation was made."'. This same ration- 
ale may support L'nited States i. Chris tophe . lP  Assuming that  it 
does, is there any basis for a search beyond the area outlined 
~n Chime1 without obtaining a n a r r a n t ?  

2 .  c*vi1,aii Application. 
Must there be reasonable cause to believe that the evidence will 

be secreted or destroyed prior to obtaining a warran t?  Some c m e s  
have allowed the palice t o  make a cursory view of the premises 
without expressly requiring any fur ther  j u 8 t f c a t i m S 6  The court 
in l'nited States L ,  B7iddleoo  stated that  law enforcement officials 
when executing a search warran t  may conduct a cursory view of 
the premises for the presence of other persons who might 
present a Jecurity risk.@> 

Such reasoning weakens the holding in Chime1 although even 
this extension would not al low "searching through all the desk 
drawers or other closed or concealed areas in that room itself."@? 
This effect of permitting a c u r s o ~ y  view of the premises was 
recognized by the California Supreme Court when it indicated 
that such an orerview of the premises will not be permitted un- 
less the officers have reasonable cause t o  believe that other par- 
ticipants are on the premisesP1 In either case, items in plain 
~ 

8 5  I d .  a t  252 
S a  Terry \ Oh;", 392 U S .  1 (19681. 
87 United States Y. Van Leuwen ,  391 U.S. 249, 262 (1870). 
h L  470 F 2 d  365 12d Cir 1972) 
50 See, e y., United Stater V. Chrutophe, 470 F 2d 861, 869 (2d Cii. 1972) ; 

United States v Briddle. 436 F 2d 4 (8th Cir 1970).  cart. dmiad, 401 US. 
921 (1871); People V. Mann, 61 Mire. 2d 107, 305 N.Y S.2d 226 (1969) 

"" 436 F2d 4 lsft. C l i .  19701.  e e i t  d m i e d .  401 C S  821 119711 
91 I d .  at  7 .  C/. United States V. Lwney, - F.2d - (5th Cir. 1913). 

Chime1 >. California,  395 E S 762,  763 (1968) 
People , Block,  6 Cal. 3 d  239,  199 P 2d 961. 103 Cal .  Rptr. 281 

l 1 9 7 l l .  
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view will be admissible in evidence.O* If justification f a r  the cur- 
sory inspection is required, the police might argue that there is 
always a "strong possibility" of confederates destroying evi- 
d e n w M  The court in l'nited States 2'. Broomfeldge recognized 
that  there must be some justification for B cursory view of the 
premises in which the arrest  occurs. In  Broomfleld, the accused, 
a Detroit resident, was convicted of the wrongful possession of 
heroin. On July 8, 1971, Detroit based agents of the Bureau of 
Karcotics and Dangerous Drugs received information from their 
counterparts in Texas that  the accused and his wife flew to Texas 
and returned within 24 hours after meeting with known narcotics 
sellers from whom the accused allegedly obtained a large quantity 
of heroin. The Detroit agents also learned that  the accused had a 
prior conviction for carrying a concealed weapon and aggravated 
assault. In  addition, "he was known to be involved in the narcotics 
trade and to associate with other narcotics traffickers in the Latin- 
American community." 

On the basis af this information the agents decided ta "stake- 
out" the accused's house. Shortly after this surveillance was es- 
tablished by two agents, Mrs. Broomfield was observed leaving 
the premises. She was followed to a nearby pizza store and ar- 
rested. In the meantime the accused was in f ront  of his house 
dressed in Bermuda shorts and slippers and a T-shirt.  Four 
agents approached the accused and arrested him in the front 
yard. The agents testified t h a t  af ter  being advised of his rights 
the accused asked if they could go in the house to avoid the em- 
barassment of the arrest and possible search outside of the house. 
The agents acquiesced. Upon entering the house, one agent and 
the accused stayed in the first floor living room while the other 
agents spread throughout the house "in accordance with regular 
police procedures to 'secure' the premises."81 One of the officers 
who went to the second floor of the house observed on the dresser 
of the bedroom some guns, drugs and drug  paraphernalia which 
were later seized on the basis of a warrant. The question in the 
case was whether the agent who observed these items was law. 
fully in the bedroom at the time of his observation. The guns 
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were seized prior to  the issuance of the warran t  which could not 
be obtained until the next day The court stated that Clime1 
indicates that  there t ias  no ju fication far the "search of the 
entire premises. . . , I f .  . . the search 18 to be justified . . It must 
be . . on the basis of the plain view doctrine I '  Ion The court said 
the question i s  whether the intrusion can be justified an the basis 
of "exigent circumstances." "That is to say, that 'plain v i e a  

stances, the court decided that  the officers acted reasonably and 
properly. In addition, " . . defendant's prior con\-iction for car- 
rying a concealed weapon permits an inference that  weapons may 
be located on the premime and any confederate or accomplice 
could have B C C ~ S S  t o  them"1o3 The court stated that  the offense 
in this case "does not bespeak of a minor or soin participant in 
drug traffic . . . drug trafficking itseif is, as of this time and 
piace, a riolence-prone business." In* "Additionally, where there 
was no generalized search far narcotics or other evidence in 
drawers, desks or other places not open to view,, but a quick. 
spontaneous search for anyone who might came harm or place 
the police officers ~n jeopardy. The agents had not had ample 
time for surveillance which would permit an>- coneiusion that no 
one else w a s  in the house." 

S. Military Application. 
The only miiitary case decided by the Court  of Xilitar) Ap- 

peals dealing with scope of the search of premiaea incident t o  an 
arrest since Chiinel is ra t ted  States ti. G ~ l d i n a n . ~ ~  For an ex- 
teneire period of time prior to the accused's arrest, the military 
authorities had been investigating counterfeiting activities by 
American personnel in Saigon. \'ietnam. During this investigation 
~ 

g'' I d  at  181 
100 I d .  at  183 
101 I d .  
102 I d .  at  184. 
103  I d  
104 Id.  at  184.186, 
105 i d  a t  186 

18 U.S.0 M A. 889, 40 C.X.R. 101 (1969). In United States V. Bunch, 
19 U.S C M . A  309, 4 1  C.31 R 309 I1970). the c o u r t  held Chime1 W ~ P  not t o  
be appl ied r e t r ~ ~ ~ t i v e l g .  
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and up to his capture, the accused was absent without authority. 
On 17 March 1968, the investigators arrested Papke, another ab- 
sentee from the L, S. Army. He told the police that  he knew 
Goldman through his association with a person named Ashlack 
and two others. He also stated that the accused admitted passing 
counterfeit currency. Shortly af ter  the arrest  of Papke, Ashlock 
was also apprehended. Ashlock told the police about counterfeit 
currency located a t  333 Cong Ly, Saigan. The accused was to 
meet him there. He also stated that  a search of his room, Room 
5 a t  that address, would turn up counterfeit currency. Twenty- 
one days af ter  the arrest af Papke and Ashlock, the military 
police accompanied by a Tietnamese "judicial officer" conducted 
a "raid" a t  the address given ta  them by Ashlock. A search of 
Room 5 revealed counterfeit currency in a closet and in a small 
case concealed in a suitcase placed under the bed. As the search 
began, the accujed walked in the room. Upon being recognized he 
was piaced under apprehension and warned of his rights. At 
about the same time $5,000.0@ in counterfeit currency was found 
in the pocket af a coat taken from a closet. Spontaneously, the 
accused said, "You'll find some more of the same in that  suit- 
case," pointing to the partially concealed suitcase under the bed. 
The suitcase was opened and found to contain 26 additional $60 
counterfeit bills. When the other occupants of the house told the 
police of the accused's occupancy of Room 6. they searched that 
room. This search resulted in the seizure of 13 counterfeit Mili- 
tar? Payment Certificates found in a cigarette carton on a desk. 
Twenty-four S50.00 bills were discovered in the pockets of shirts 
hanging 111 the closet. 

The court, after indicating that  there was sufficient probable 
cause to support the apprehenaion of the accused, citing A g -  
iieilo'U' far  the proposition that  "a search incident to an ar-  
rest can extend beyand the person of the one arrested to include 
'the place where the arrest  is made.' ' I  the court stated 

Sumbered m o m i  are YJvaily dewriptire of  separate unrelated 
mcupancier that can be likened to the separate r m m ~  of a hotel 
or rooming haure . But even so, in this ease countering evidence 
mggerti  something more akin to a tenancy ~n common. The test- 
imony 1s that the occupants of R a m s  5 and 6 lived, associated, and 
worked together on a common cnrnlnal endeavor. All seem to have 
had access 10 each mom. The i u i t c a ~ e  found under the bed I" Roam 
3 was said to hive common ownership. . . . In short, the record of 
trial aupparts perrvarirely the argument of appellate Go,ernment 

~. 
Agnello V. United Starer.  269 U.S. 10 (1925). 
United Staten Y. Goldman, 13 U.S.C.M.A. 333, 393, 40 C.M.R. 101, 

103 (1969). 

107 



61 MILITARY L A B  REVIEW 

counsel that Roomr 6 ard 6 were bu: iepartfe bedroom: o i  commol  
QYaTfel l .  

opportunity to present briefs and arguments on the applicab 

this petition was denied 

l iaited in scope and reaaonablenesa a5 to offend against  consti- 
tutional authority. The agents here acted upon probable cause 
and necessity. I t  E one thing to construe the scope of police OP- 
eratians narraivly irithin the calm and orderly atmosphere of 
this nation, another to delimit them in a foreign and strife-tarn 
City ' I  Judge Ferguson dissented from the denial of the petition 
for reconsideration, i ta t ing that ". , . in t h e  absence o f  Q eaarch 
i ca i ra i i t .  a search conducted incidental t o  an arrest  may not ex- 
tend beyond the person of the individual and the area f rom within 
which he might obtain either a weapon or something that could 
be used as evidence against  him." Judge Fergusan felt that  
the search of Room 6 violated the principles set  forth in 
Chime1 : Even though the court seemed to indicate tha t  C h m e l  
would not apply i n  '\-ietnam. I' the same search would h a l e  been 
permiwble  applying the aforementioned factors. Although there 
was probable cause to search Room 6, probable cause dld not 
exist as to Room 6 until after the accused arrived a t  the apar t -  
ment and was arrested.  At  this time the police were told by the 
other occupants of the house that the accused occupied Roam 6. 
In  addition, two other known accomplices of the accused had not 
been apprehended prior to the search. Arguably, the po l ice  
showed little concern for the evidence since it took them approxi- 

In denying the peti t ion the majoi 

lla ii. C j .  United States V. Poundstone, 22 U.S.C.L.A. 277, 46 C.M.R. 
277 (1973) 
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mately 20 days before they made the search of Room 5 .  Whether 
this 1s the  case or not, i t  IS not clear since this point was not 
developed by the court. 

E .  S CMMA R Y 
Accepting the facts set for th  by the majority, neither Chimel 

or Vale can be faulted for  their holdings. These cases in over- 
ruling Harris and Rabinouitr applied a spacial limitation on a 
search incident to an apprehension. Absent a showing tha t  there 
is probable cause to  search the premise and probable cause to 
believe evidence will be destroyed or removed before B warrant  
could be obtained, such a warrantless search will be invalid. 

Moreover, if these requirements are met, the rule would 
eliminate "routine" searches of premises as incident to lawful 
apprehension and timed arrest."' I t  does not, however, rule out 
searches where the premises in which the apprehension has been 
made contain seizable items which are likely to  be remared or 
destroyed before a warrant  could be obtained. What  options are  
open to  the police officer if "exigent circumstances" do not exis t?  
Where such circumstances do not exist, then the officer is limited 
to  the area defined in Chimel."8 

111. SEARCH O F  AUTOMOBILE 

A .  I S T R O D ~ C T I O S  

Although Chimel involved the  aearch of premises incident to  
arrest ,  the rule announced in tha t  case seemed applicable to  the 
search of an automobile incident to  apprehension, as the  lower 
courts soon concluded.11g The Xinth Circuit Court of Appeals con- 
cluded tha t  C a r r ~ U ' ~ ~  could no longer be utilized to  just i fy  a __ 

11: Simpson v State. 486 S T . 2 d  807, 810 (Tex. Crim. App. 1972). 
''Chime1 only prohibits routine searches of the area beyond the arrestee's 
reach." 

115 Id 
119 See,  e . ~ ,  Application of Kiser, 419 F.2d 1134, 1137 (8th C n  1969, 

(Court upheld the search under a blanket on the back seat only because 
the defendant was "wthin leaping range of the guns ~n the back sost.") ; 
Vnited Statea Y Sandoval, 41 C.M.R 407 (ACUIR 1969) (Attache ease 
!mated behind d r w r ' s  seat of pickup truck %.as w t h m  the mmedrate con- 
trol af the accused even though he had dlarnounied.) ; Umted Statel  Y. 
Warheld. 44 C.Ul.R 769 (NCMR 1971) (Apprehension for  posrerslon of 
LSD Aithovgh the accused was ordered to dismount and directed t o  the 
rear of the vehicle, the search of the i e h i c k  was uphold.). 

12D Carroll v United Stater, 267 U.S. 182 (1926) .  
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search of a vehicle as Ineldent to apprehension."' The Court  
stated that "[Elxigencies do not exist when the rehicie and the 
suspect are both in  police custody." -??  Some studenta saw Chime1 
as a "potential roadhlock to vehicle searches, ' '  but the Supreme 
Court in Choinbei.s Lji disspelied these notions %?hen i t  noted that  
a ". . . search of auto on  probable cau3e proceeds on a theory 
a h o l l r  different from that  jkatifyine the search incident to an 
arrest  . . . 'I When the arresting officer searches 811 area be- 
rand the arrestee's "imm.ediate control." there are alternative 
grounds for determining the legality of the 

B. " F L E E T I S G  O P P O R T i S l T P  TO SEARCH ' 
E X C E P T I O S  

The rule enunciated in Carr.011. laid dormant until Chambers 
v ,  M a  Clionibers inwi led  the nighttime robbery of a gas 
station by  t w o  Indiiiduals. each of whom carried a gun Two 
oitneases who had earlier noticed B blue compact stationwagon 
circling the block in the i.cmity of the gas station sa\< the same 
vehicle speed away from a parking lot near the station. Im- 
mediately thereafter. they learned the gas station had been 
robbed. Khen the police arrived on the scene. the vitneas told 
them that four  men were in the statlor. wagon and one was near-  
i n s  a green sixeater. The gas atation attendant had already toid 
the police that one of the men who robbed him K Y B E  wearing a 
green saeater  and the other a trench coa t .  A description of the 
car and of the two robbers \%,as broadcast over the police radio. 
Within an hour. a vehicle answering the description and carrying 
f o u r  men was stopped in a parking lot about  two miles f rom the 
~ 

1 2 1  Ramon i Cupp. 123 F.20 218 19th CI1 1970) Bv! ~ e e ,  United 
States Y. King. 12 C M  R 1001, 1006 ( . A F C I R  1 9 7 0 ~  l R e i i a i c e  o n  Chimil 
mirplaced uhere :he apprehmdmg officer. a h o  stopped t h e  iehiele the accused 
% a ?  driving, m e x  the accueed bad contraband ~n ?he trunk of the car.! .  

Searches,  15 L- C 

11)  Ramor  v C u  423 F 2 d  248.  219 ( 9 t h  Clr 1 9 7 0 ) .  
C u l i i a r r m  A Potential  Roadblock t o  Vshielm 

emergency n f u a f m n  a aarrantieai search of the arrestee's person 

dertrvctible evidence'. . . B further limited exception to the a a m m t  re- 
wirement.  . . .I' I d .  at 61-62. See also United States v. Free, 437 F.2d 831. 
633-34 (D.C. Cir. 1970) (Chambers 1s an alternative basis for justifying a 
search; thereby, it avoids the queitlon ai permissible scope of the search snd 
rerroactwlty.)  

19. 399 u s  42 (1970) 
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gas station. The accused, one of the four men in the station wag- 
on, was arrested. The car v a s  driven to the police station and a 
thorough search of the car resulted in the seizure of two pistols 
found concealed in a compartment under the dashboard. This 
search and Seizure and another conducted a t  the accused's home 
were alleged to have produced inadmissible evidence. 

The Supreme Court agreed with the lower courts that  there 
was probable cause to conduct an evidentiary search of the car.12e 
The search at  the police station could not be justified as a search 
incident to I t  could not be Justified under 
Chimers :lo rationale. There were. however, "alternative grounds" 
for justifying the search.131 "[Plractically Since the beginning of 
the government, [the Court has recognizedl a necessary differ- 
ence between a search of a store, dwelling house or other struc- 
ture  in respect of which a proper official warran t  readily may 
be obtained, and a search of a ship, motor boat, wagon or auto- 
mobile, for contraband goods, where it is not practicable to secure 
B warrant  because the vehicle can be quickly moved out of the 
locality or jurisdiction in which the warran t  must be sought." 
The Court indicated that Car7011 upheld the warrantless search 
for contraband of "an automobile stopped on the highway."183 
Such B search is authorized on the basis of "exigent circum- 
s t a n c e ~ ; ' ~ ~ ~  that  is, ". . . the opportunity to search is fleeting 
Since a car is readily movable." hlr. Justice White indicated 
that only the immobilization of the vehicle, a "lesser" intrusion, 
IS permitted prior to a magistrate authorizing a search, the 
"greater" i n t r u ~ m n . ' ~ ~  However, "[Flor constitutional purposes, 
we see no difference between on the one hand seizing and hald- 
ing a car before presenting the probable cause issue to a magis- 

128 I d .  at  43. "As the s ta te  court  correctly heid, there was probable 
C B U I ~  to a r res t  the occupants of the station wegm tha t  the offleers stopped: 
jus t  8 s  obviously them was probable cause to search the  ear far guns and 
rtalen money." Id. a t  47-48. 

129 Id. s t  47. "Once an accused is under amest and in custody, then 
B rearch made a t  another place, u i thout  a warran t .  IS simply not incident 
to the arrest," citing Preaton v United States. 376 U.S .  364, 367 i 1 9 6 0 .  

I d .  st 62 n. 6 " [Tlhe  Court  recognizer, the search here exceeded 
those limits . . , imposed by [Chmai and] by pre-Chime1 law for searches 
incident to arrest; therefore. the  retroactivity of Chimel is not drawn 
into question m this ease." 

1 3 1  I d .  st 47. 
122 Carrali  V. United State.. 267 U S .  182. 163 i1926) .  
173 Chambers P Maroney, 388 U.S. 42, 5 1  (1970).  
134 Id  a t  51. 
1* I d .  
118 I d .  
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1 3 1  I d .  st 47. 
122 Carrali  V. United State.. 267 U S .  182. 163 (1826) 
173 Chambers P Maroney, 388 U.S. 42, 5 1  (1970).  
134 Id  a t  51. 
1* I d .  
118 I d .  
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t ra te  and on the other hand carrying aut an immediate search 
without a warrant"" '  The Court  stressed tha t  the engent  
circumstance8 doctrine could not be applied to every search of 
an automoblie. thereby foretelling some l~mitat ions. '~ '  One year 
later,  the Court in Coolidge z .  Sez Hampshire18o indicated tha t  
the exigent circumstances doctrine could not be used to  justify a 
search under the factual situation presented. Some commentators 
hare  indicated tha t  Cooiadge has "significantly undermined the 
Chambets  decision.""' In order to determine the exact effect of 
Cool idge ,  an extensive examination of the facta of the case and 
the majorit?, concurring. and dissenting opinions. keeping in 
mind the changes in the membership of the Court .  must be 
made. 

The facts in Coolidge are relatively detailed. The accused w a s  
charged with the murder of a 14-gear old piri whose bods w a s  
found approximately eight days after the murder had taken 
piace. The police, having learned on the 28th of January  that  the 
accused W.E not home a n  the evening of the murder, went to his 
house to question him They asked him if he owned any gun8 
and in response he produced three.  two shotguns and a rifle. They 
also asked whether he would be wi l ing  to take 8 lie detpctor 
test. He agreed to do so an the foliowine Sunday. During this 
interview the accused's wife wai in the house. and the police de- 
scribed Coolidge's attitude on the occasion of this first visit as 
"fully cooperative.'' The following Sunday the accused went t o  
the police station where the lie detector test was to be admin- 
istered. That  same evening, t1s-o policemen arrived at  the ac- 
cused's house, where Mrs. Coolidge was waiting with her mother- 
in-law for her husband's return.  After the policemen had been 
invited into the house. they told Xrs. Coohdpe that her hu8band 
was in serious trouble and probably would not be home tha t  
evening. They asked the mother-in-law to leave and then pro- 
ceeded to question the accused's wife. During the interview, the 
police asked Mrs. Coolidge whether her husband had been home 
~ 

1-7 id. at  52 This reasoning asmmes tha t  t h e  pollee can hold the car 
until  a warrant II obtained 

1 8 8  I d .  at 50. "Keither Carroll , , . n m  other cases in this Court mquire 
or suggest that I" every roncelvable circumstance the search of an auto 
even with probable cause may be made without rhe extra protection for 
privsci. t h a t  a rarrant  affords " 

:QX 403 U.S. 443 (1971).  
110 C o m a e n r .  l i  SOTRE DAXE L. REV 668 (1972) See 0180 Comment, 

Auto Search: The Ruohy Rood F ~ o m  Conoil to  CoolLlge, 17 S.D.L. RE?. 
98, 111 (1972) 
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on the night of the murder and she replied he had not. Then they 
asked her if her husband owned any guns. According to her 
testimony a t  the pretrial suppression hearing, she replied, "Yes, 
I will get them in the bedroom." In response, one of the officers 
replied, "We'll 80 with you." The three then went into the bed- 
room and Mrs. Coolidge produced four  guns from the closet. She 
asked if the officers wanted the guns. The first officer replied 
"So." However, the ather officer indicated, "We might as well 
take them." Mrs. Coolidge responded, "If you would like them, 
you may take them." These policemen were not aware  that  the 
accused had displayed three guns for inspection during the first 
visit by two other policemen. 

During the following two weeks, the police accumulated a 
quantity of evidence to support the theory t h a t  the accused had 
murdered the victim. On the 19th day of February, a warrant  
was signed by the State Attorney General who, as  an acting 
Justice of the Peace under a New Hampshire law which no longer 
is in effect, had personally conducted the investigation. On the 
same day, the police arrested the accused a t  his house. His wife, 
who was home a t  the time. asked if ahe might remain in the 
house with her small child, but was told that  she must stay else- 
where, apparently because the police believed t h a t  she would be 
harassed by reporters. When she asked if she might take her 
car, the police responded that  both cars had heed impounded and 
that  they would provide her with transportation to the home of 
a friend some miles from Coolidge's home. Approximately two 
and one-half hours af ter  the accused was  taken into custody, his 
two car8 were towed to the police station. At the time of the 
arrest, these cars were parked in the driveway and, although 
darkness had fallen, they were plainly visible from the street and 
from inside the house where the accused was arrested. Two days 
later the police vacuumed the car ,  I t  was the particles obtained 
f rom this vacuuming, as  well as  the particles obtained 11 months 
and again 14 months af ter  the arrest, t h a t  were introduced in 
evidence. One of the guns taken by the police on their Sunday 
evening visit to the Coolidge house WBB also introduced into evi- 
dence. Conflicting ballistics testimony waa offered as to whether 
bullets fired from this gun were found in the body of the victim. 
In addition, particles taken from the clothes seized from the 
Coolidge house that  same Sunday evening were introduced to 
show the high probability that  the accused's clothes had come in 
contact with the victim's body. 
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The three part  majorits  opinion concurred in by Justices 
Douglas, Brennan and Marshall was w i t t e n  by Jlr. Justice 
Stewart .  The second par t  of the opinion was subdivided into four 
portions. Section A dealt n i t h  the question of whether the search 
and seizure of the accused's car was incident to a valid arrest , ' i1 
Section B dealt with the quection as to whether the search and 
seizure of the particles from the car could be upheld under the 
Carroll and Chambers rationale,"? Sectlor. C addressed the plain 
view doctrine,Ii' whereas Section D, joined ~n by Mr. Just:ce Har- 
lan, dealt with the principle " . . tha t  a search or seizure carried 
cut on a suspect's premises without a warran t  is per se unreason- 
able, unless the police can show that it falls within one of the care- 
fully defined set of exceptions based on the presence of 'exigert  
CircumStances.' " Mr. Justice Harlan dld not join in Jfr. 
Justice Stewart 's  opinion specifically limitin* Chambeis .  but did 
join in the result and that portion of the opmion defending the 
proposition that warrantless searches are unlawful in the absence 
of exigent circumstances.'" The exigent circumstances doctrice 
articulated in C a r d  and Ciiantbr,s applied only when the auto- 
mobile is "stopped On the highway""" and the "opportunity to 
search is fleeting." '*: H o a e i e r ,  the fallowing facts indicate that 
the opportunity to obtain a warran t  can hardly be described as 
fleeting: (1) the police had known for approximately t w o  weeks 
that  the Pontiac xm associated a i t h  the crime; (2 )  the accused 
had been "extremely cooperative throughout the investigation : I '  

( 3 )  there was no indication the accused might flee: ( 4 )  the Pon- 
t iac was regularly parked in the driveway: ( 5 )  the Pon- 
t iac \vas guarded prior t o  being moved to the  police r ta t ion;  (6)  
there were no known accomplices: ( i j  Jfrs Coolidge spent the 
night a t  the home of a relative "miles" f rom her residence: (8)  
?rIrs. Coolidge had been extremely cooperative: and (91  S a  proof 
tha t  anyone else had a motive to interfere with the 
"Since Can011 would not h a w  been justified a warrantless 
search of the Pontiac a t  the time Coolidge wae arrested," '" the 
~ 

141 Colidge 7. New Hampshire, 403 U.S 445, 4 5 5  f19711. 
I d .  at 453 
I d .  BL 464 
I d  at  474.75, cit ing Xatz V Unrted States 359 U.S 347 l l Y 6 i )  

I* Id  at  490-82. 
146 I d .  at  460. 
1.7 Id  
1 4 6  I d  at  162. " [ N l o  confederates waiting t o  rnwe t h e  e\ idence.  " 

I d  a t  163 
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Court stated that  the search a t  the station house was "plainly 
illegal." ISo 

In his dissent, Mr.  Justice White 15' agreed with Mr. Justice 
S tewar t  that  Chambers was inapplicable but "disagreed strongly 
with the majority's reason for refusing to apply it. ' '1sz Since the 
car wa9 searched two days,1JJ eleven months and fourteen months 
af ter  the Seizure of the automobile, Mr.  Justice White indicated 
t h a t  Chambers would not apply. "Chambers did not authorize in- 
definite detention of seized automobiles: it contemplated some 
expedition in completing the search so that  the automobile could 
be released and returned t o  their owners." He also indicates 
that  the plurality would only apply Chambers to  "vehicles in mo- 
tion when seized." '96 This is, in the author's opinion, too iiarrow 
a reading of the plurality opinion, 

C. POST COOLIDGE T E S T  
1. Introduction 

In Coolidge, Mr. Justice Stewart merely indicated that  there 
was no reasonable suspicion or probability t h a t  the evidence 
would be destroyed or removed prior to the police obtaining a 
search warrant .  This is similar to the standard suggested for the 
search of premises.lSe Applying this test, some appellate courts 
have held t h a t  it is not necessary to Show that  the vehicle was 
stopped on the highway before this standard may be met. 

2 .  Civilian C u e s  
In rni ted States e. Ellis,"' the accused was convicted of rab- 

bery. Shortly af ter  the bank robbery by four  individuals (the in- 
dividuals discarded their weapons upon fleeing f rom the bank) ,  
a police officer discovered the stolen vehicle used by the robbers 
in a parking lot near the bank. Returning ta  the police station, 
this officer learned that a set of Ford keys had been found in the 
__ 

150 I d .  
Chief Justice Burger concurred ~n this portion of the opman.  I d .  

_It d'l? _. ... 
1 5 2  I d .  at  523. 
163 I d .  at  448. M r .  J u t i c e  White refers to this search as being con- 

13, Td 
ducted "immediately" after the seizure of the automobile. I d .  at  523. 

I d .  at  624. "Although I am not sure, it wavid seem that, when poliee 
discover a parked car that they have probable cause to rearch, they may 
not immediately rearch but must seek B warrant." I d .  at  624-25. 

1 m  S e e  notes 66-105 and accompanymg text 
16: 641 F.2d 862 (2d Cir 1812) .  c m t .  denrad. - U.S. - (1873) ,  
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possession of one of the al:eged robbers who was arrested about 
ten minutes af ter  the robbery. Returning to the parkmp lot where 
the stolen vehicle was located, the pailce officer opened the door 
and looked into the glove compartment for the vehicle regiatra- 
tlon IThiie inside the car, he saw a xuatch bearing the accused's 
Initiale, lying on top of the console between the two fronr  seats. 
Three hours later, af ter  the car had been tawed t o  the station 
house, an FBI agent. checking the car for fingerprints, found 
and seized the a a t c h .  The accused contended on appeal that  there 
was no exxen t  circumstances justifying the warrantless search 
of the parked car The court held that  exigent cIrcumbtances 
Justified the uwran t l e s s  search of the vehicle since three of the 
robbers n e r e  still a t  large and could have driven the vehicle away 
using a second key. t h w  preventing the police f rom recovering 
potentiails i a l m b l e  erldence. In  addltlon the robbers had aban- 
doned their revolvers while fleeing f rom the bank, thus i t  u a -  
posrible t h a t  the>- might return t o  the vehicle to obtain iieapocs 
t o  assist in their escape. The court stated that  "it aould have 
been imprncticai a t  a time when the police manpower u a i  being 
drained in an attempt to find the two robbers s t i l l  a t  large""' 
to place the automobile under guard The court distinguished 
Cool idge  '* stat ing:  

d u m p  the preiiou. t ~ o  a e e k r  of :+.e 
a t  the t i m e  of ~ r r e r f  Coolidee 

federates wait iw t o  m m e  the 
e of a special pa.:ce d e i n  t c  

( 1 9 7 2 )  (Court  upheld w a r r a n f l e ~ ~  iesreh of sn aetvpied auto parkea near 
the scene of a burglary on the  berir that u a r r a n t  could no? be obcamed a t  
3'00 a m ,  arcampllaei a e r e  ,th:l s t  large. and the car WBS parked 03 rhe 
street and not on private pmper ty)  : accord,  rmted States Y Boiada, 473 
F.2d 389 (8th Clr 19731, United Stafaa ,, Jullan. 450 F 2d 655 (10th Clr 
19711. 

161 468 F.Zd 20 ( 3 d  C n  1972).  
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Washington, intercepted a package of mar i juana  from Korea ad- 
dressed to the accused. These officials made arrangements for  a 
"controlled delivery" of the package to the accused and af ter  the 
delivery of the package, the accused's mailbox was placed under 
surveillance. At 4:lZ p.m. the Same afternoon, customs agents ob- 
served the accused driving his car to the mailbox located about 
two hundred yards from his residence. He removed the package 
from the mailbox and placed it in his t runk.  He then drove the 
car to his residence, removed a thin package from the t runk and 
entered the house. The agents then secured a warrant to search 
the accused's house; the warran t  was issued a t  approximately 
5:OO p.m. With the search warran t  in hand, two customs agents 
and a postal inspector returned to the accused's residence to ere- 
cute the warrant. When the search was conducted, there were 
three people in the residence other than the accused: hi8 father ,  
mother and sister. A search of the residence failed to uncover 
any package. At this time the agents proceeded to Menke's car, 
which was parked in  the driveway. There is some dispute as  to 
who initiated the search of the accused's vehicle. The court as- 
sumed, for  the purposes of discussing the legality of the search, 
that  there was no consent and that  the search had to be justified 
by the application of 

The district court had held that  Chambers applied only when 
i t  is not practical to secure a warran t  and in the instant case the 
district court stated that  the "agents were not confronted with 
'exigent circumstances'. , , and there was surely enough police of- 
ficers involved in the operation t o  make one expendable for  the 
purpose of securing a search warran t  covering the automo- 
bile." lS3 The court af appeals indicated the district court errorred 
by assuming that  a search warran t  could be obtained af ter  5:OO 
p.m. in this rural area of Western Pennsylvania. The court also 
indicated that  this case was distinguishable from Coolidge. In 
Coolidge, the accused could not conceivably have gained access to  
his automobile and additionally, the accused's wife was driven to 
a relative's home in another town for  the evening. "In contrast 
here there was contraband. Here, there were three persons in the 
residence. , . . The agenis could not have known whether these 
persons were confederates. And, if they had been, there was 
nothing to have prevented their moving their car ,  for they were 

~ 

162 Chambers v Maroner. 389 I2 S 42 (18701. 
183  United States V. Menke, 468 F.2d 20 (3d Cir. 1972). 
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neither in custody nor under arrest." lo* State courts have also 
upheld the warrantless searches of parked cars on the exigent 
circumstances doctrine.'* 

Another interpretation might be that Coolidge  preserve^ both 
the requirement of mobility and exlgency but would a l l o n  a 
search under serere conditions. In Chambers,  the automobile was 
stopped in the middle of the night in a dark parking lo t  where 
an immediate search would hare  been ineffective and possibly 
dangerous. Certainl? this IS a factual distinction but not a sig- 
nificant one. Such a distinction could be made since in Chambers 
there was a possibility that the eridence would be destroyed if 
the car was not  remoied from the scene, while in Cool idsc  this 
possibility w'as nonexistent. Another distinguishing factor is that  
the vehicle in Chombers  u a d  apparently stopped in a pubiic park- 
ing lot while in Coolidge the police did not have access to the ve- 
hicle until they entered upon private property.1co These factors 
were not controlling in Meiike. Where the vehicle is located has 
nu bearing on the possibility of destruction of the evidence 
However, when the rehide 1s legitimately located on pri\ate 
property, the police must have reasonable grounds to belieie that 
the evidence wil l  be destroyed, otherwise. i t  may be sufficient to 
hare  reasonable suspicion that evidence will be destroyed. The 
latter rationale appears to hare  been applied in Chnmbsrs-all 
of the known accomplices were in custody shortly after their 
arrest  and even if the vehicle was left a t  the scene and not re-  
moved, the police did not hare  probable cause t o  believe evidence 
would be destroyed. 

3 .  Mili tam Cases. 
Two military cases hare  been decided since Coolidge: llnited 

States i. .~fdls1e7 and Cnited States i.. Warfield.lei In  Wa,ficld. 
the police had arranged for an informer to purchase herom from 
the defendant and a third par ty  a t  a specific parking lot while the 
agents had the parking lot under surveillance. According to the 
plan, the informer signaled the agents after he had passed the 
money to the third party and while the defendant was apparently 
obtaining drugs from ' ' ~ u m e  place" i n  an automobile under his 
__ 

I d .  a: - 
State v Bukoski. 41  Dlich ADO. 488. 200 S . W . 2 d  373 1 1 5 i P I .  

:e3 C i .  ALI. Y O D E L  CODE OF PRY-ARRAICh-YEI-T PROCEDURE S SS 6.03, 
Comment (Tent.  Draft, S o  4, 19711 
- C.Y R - (ACMR 1872) 
41 C.MR 759 (NCMR 1971) 
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control.16o When the agents arrived a t  the vehicle, the informer 
and the third par ty  were sitting near the door and the accused 
was sitting on the front  passenger seat  with his feet an the 
ground. Announcing t h a t  the individuals were under apprehen- 
sion, the agents directed the group to the rear  of the auto where 
they were searched. Although the Court seemed to distinguish 
Chime1 from Chambers-Coolidpe it stated "We believe that under 
the crrcumstances of interrupting a criminal act in progress, the 
situation dictated a prudent search of t h a t  immediate areaB 
without r e e o u r ~ e  to the practicality of obtaining a warrant." 
I n  footnote 3 the Court limited its decision to  the facts: "We leave 
to another time and other circumstances whether a detailed 
search of lacked compartments and [the] t runk would have been 
justified without [a] warrant." 

The defendant ~n M i l l s  was convicted of conspiracy, robbery, 
assault and battery. Pursuant to a detailed description furnished 
by the victims the accused was appreheiided a t  his on-post 
quarters. The accused's car w . s  in the driveway, but i t  was not 
searched. While one of the CID agents remained a t  the accused'a 
residence a few minutes to question the accused's wife, the ac- 
cused was transported back to the police station. After the BC- 

cused was positively identified as the perpetrator of the offenses, 
one CID agent returned to the accused's quarters with two of 
the victims %,ha identified the accused's car as the one used in 
the cnme.  Thereupon, the agents searched the car. This search, 
which the court held unlawful, resuited in the seizure of the 
stolen property. The court s ta ted:  

Under the eireumitaneea present in the instant case - where pdiee 
a t  the t ime of appellant's eppyehension knew of the probable role the  
car had played jn the  alleged robbery, where a t  the  t ime a i  the ap- 
prehension ~ e ~ e r a l  p i ice  officers were on t h e  icene mho could 
hare  been detailed IO remain with and guard the automobile pending 
abtainmE B search w ~ r i a n t .  where appellant's wife had had ample 
opportunity du r ing  the two.hour period between appellant'& B P P ~ D -  
honsion and the rearch of the automobila to destroy any merim- 
matmg ewdence from the ear had she been QO d>spaidd. where 
appellant was m police custody and had no access t o  the automobile. 
and where officers were on duty and available who were authorized 
to m u e  search warran ts  - there simply were no exigent elreurn. 
r tsnees lustifring the warrantless roareh. In ahort. the facts in this 
case da not rvppart  the eonelurian tha t  thin 1% an mmdence where 
"it is not practleable t o  QeCYre B wBITa"t"112 

~ 

Id. a t  760 
Id. a t  761-62 
Id.  at 7 6 2 .  
Vnited States Y hlilli, - C.5l .R - (ACMR 18721 
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Three of the five factors relied upon by the Court of Military 
Review were aim the basis for the holdings in Ell& and M e n k e .  
These fire factors a r e :  

(1) Ample time to get the warran t  af ter  establishing probable 
cause; 

(2 )  Maintaining status quo;  
( 3 )  Possibility of confederates gaining acce8s to the vehicle; 
( 4 )  Availability of Judge to ~ S S W  w a r r a n t :  and 
( 5 )  Lack of concern for destruction of the evidence either be- 

fore or after the appellant's arrest. 
The first factor-ample opportunity to obtain a warran t  after 

establishing probable cause-was relied upon by the court in ,Mzlis 
and Menke with different results. I t  was not mentioned by the 
court  of appeals in Ellis. Although the court in M e n k e  indicated 
that  there was no opportunity to obtain a warran t  a t  6 : O O  P.11. 
in rural Pennsylvania, i t  did not  consider a search incident to 
apprehension or a conditional w r r a n t  for  the accused's arrest 
and a warrant  to search his car. Customs agents in that case 
could have obtained a warrant for the arrest of the accused im- 
mediately upon the accused getting a package from his mailbox. 
This would hare  been a conditional type warran t  that  has been 
justified in a number af cases. Certainly the police had more than 
ample time to get the warran t  but this fact was rejected by im- 
plication by the Third Circuit Court af Appeals. 

The second factor, maintaining status qua, was mentioned by 
ail three courts. The Court of Military Revien in Mills assumed 
that the accused's car could have been impounded until proper 
authorization far  a search had been obtained,"j while the Third 
Circuit Court of Appeals took the position that  there "was 
nothing to have prevented their ( the accused's wife, father, 
mother and sister) moring the car, far  they were neither in cus- 
tody nor under arrest." In Chambers the Supreme Court was 
not clear as to whether a car might be immobilized prior to ob- 
taining a search warrant .  On one hand the Court stated 
"[El i ther  the search must be made immediately without a war- 
rant  or the car itself must be seized and held without a warrant  
for  whatever period is necessary t o  obtain a warrant  for  
the search." While in the next breath, the Court s ta ted:  
~ 

173 I d .  at  -. S e e  ob0  State Y Bukoski. 4 1  Mihch Apy, 498, 200 K.W. 

1 7 4  United S f a t e l  v .Menke, 468 F.2d 20. 22 (3d Cir. 1972) 
2d 373 (1972) 

Chambsra Y.  Xlaraney, 399 U.S 42, 61 ( 1 8 7 0 ) .  
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"The probable-cause factor still obtained a t  the station house and 
so did the mobility of the ear unless the Four th  Amendment 
permits a warrantless seizure of the car and the denial of its use 
to anyone until a warrant  is secured." In  reaching its holding, 
one must a m m e  that i t  is permissible to immobilize a car prior 
to obtaining a warrant. Thus under the Chambers rationale, there 
is no constitutional difference between immobilizing the car until 
a warrant  is obtained or immediately searching the car.l" Mr. 
Justice Harlan, dissenting as to  this portion of the opinion, 
stated: 

Because the officer% might be deprived of valuable evidence if 
required to obtain a Barran t  before effecting a n y  aaarch or  emr re, 
I anree with the Court tha t  they should be oermitfed t o  take the 
steps "ecer~sry  to proserve evrdmce and t o  make B search POI- 
sibie. .  . The Court concedes tha t  the police could prevent removal 
of the evidence by temporarily seizing the car far the t ime necessary 
to obfam a warrant.1.e 

He concluded that where the occupants of the vehicle are  in cus- 
tody a warrantless nonconsensual search of the car would be im- 

Reasonable ground to believe that confederates, accomplices, 
or friends may gain accms to the vehicle will be a strong factor 
in showing the existence of exigent  circumstance^.^^^ This same 
rationale will apply when a magistrate is not available,181 but 
when the police are  not worried about the possible destruction of 
evidence, a warrantless search of the vehicle will not be per- 
mitted. 

In addition t o  showing the existence of probable cause to be- 
lieve evidence would have been destroyed or removed before a 
warrant  could have been obtained, the prosecution must also 
show probable cause to search the I t  is not sufficient to 
show that probable cause to arrest an occupant of the vehicle did 
exist.'Ps Where probable cause to  search the vehicle does not arise 
__ 

178 Id. at 52.  
1 7 7  I d .  
1 7 3  Id. a t  62-63. 
179 Id. a t  64-65. 

United States Y. MIiIs, - C.M.R. - (ACMR 1912) ; Vnited 
States V. Warheid,  44 C M R. 159 (NCIIIR 1971) : United States Y. Menke, 
468 F.Zd 20 i3d Cir. 1972) ; United Stater V. Ellis, 461 F.2d 962 ( I d  Cir. 
1972).  cart damad. - U.S. - ( 1 9 7 2 ) .  Sea d m  authorities a t  note 160. 

IS1 Umted States V. Milla, - C.M.R. - (ACMR 1972) i United 
Stater V. Penke, 468 F.2d 20 (Sd Cir. 19721. 

1(2 Chamber. Y. Maroner, 399 C.S. 42, 46, 41-48 (1910). 
1 8 3  United States Y .  Gomori, 437 F.2d 312 (4th Cir. 1971). 
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until af ter  the car 1s properly impounded. a different situation 
is presented. Since the opportumty to  search can hardly be de- 
scribed as "fleeting" a tiarrantlees search and s e i z u ~ e  would be 
invalid unless sustainable under an mlentory ratlanaie."' 

Once probable cause to search the vehicle is shown. an  issue 
as to the intensity of the search is presented Like a search con- 
ducted incident to apprehension. the search of the vehicle is lim. 
ited to those areas within the car which the police have reason 
to  beliere may contain the item sought I"' 

D. CHIMEL SCOPE 
j .  When the search of the vehicle canna! be just ) -  
erg. i t  mag be justified as incident to a lawful ap-  
search is within the time and space limitations 

e l  and l ' i i i t td States r .  Presto 
et  forth in Piesto?,. In that case, 
s were arrested for vagrancy, searched for 

weapons and transported to the police station. Their car. which 
was not searched a t  rhe time of the arrest .  ~ w . 6  transported to 
the police station and then to  a garage for  storage A search of the 
car a t  the garage resulted in the  enure of B number of articles 
pertaining to a robbery. The Court stated these articles x e r e  ir.- 
admissible. Although a aearch for weapons and endence may be 
justified as a search incident to an apprehension when the search 
i s  contemporaneous with the arrest, the  Court s ta ted:  

'mmg tha t  t w r e  *re a i  
ernenfc'' of the  rim of 

ranc, , N o r .  *lnC d e r  arrerf at the polwe i t a m n  
and the e a r  was in 

The logical extension of the spatial limitation set forth in 
Chime1 would prohibit a full search of the \chicle incident to  a 
lawful apprehension Since some areas of the car  could not be de- 
~ 

1~ Coolidge I 6eu Hampihire. 103 C.8  413. 463 ilYill 
155 S e e  Cnited States v h a z e r ,  6160 F.d 982.  9661 (9th Clr 

laa See notes 124-26 snd accompanying text. 
United States v Parhsm,  158 F2d 438, 439 (8th Cir.  10721 

376 C.2 361 (1861).  S e e  el60 United States v Herbere, 1: 

Prerton Y .  United States, 376 U.S 364, 368 (18691. 
M A .  217. 3 i  Cb1.R. 218 (1966). 
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scribed as  an area f rom which the defendant might grab a weapon 
or destructible evidence.16u Depending on the interpretation of the 
area within the arrestee's immediate control, such a search may 
be broader in scope thus permitting a search of the vehicle v h e r e  
such search would not have been justified under Chambers since 
i t  i s  not necessary to show exigent circumstances and probable 
cause to search the vehicle. Assuming par t  of the vehicle is with- 
in the immediate control of the arrestee, the courts are divided 
as to whether the arrest  by itself will justify a search of that 
portion of the vehicle. 

0. Search of l inmediote  Area Without any Justification. 
In Ciiited States D .  Saradovol Isn the court determined what area 

was within the "immediate control" of the arrestee. Two military 
policemen, while patrolling an area off-post where the presence 
of persons or motor vehicles off the road 15-8s unusual, observed 
a pickup truck parked in the woads. They also saw a man dressed 
in fatigues pointing what appeared to be a pistol a t  another in- 
dividual in civilian attire. They had turned their patrol car 
mound and approached the area to investigate when they met 
the pickup truck departing the area; the pickup truck was driven 
by the accused. After both vehicles had halted, one of the mili- 
tary policemen walked over to the vehicle. Khile inquiring about 
the pistol, he simultaneously observed what appeared to be a 
pistol lying on the seat and 8s far  as the military policeman could 
tell, was identical to the one he had seen earlier. The military 
policeman asked the accused and his passenger to get out of the 
vehicle. They complied and, once they were aut of the vehicle the 
military policeman asked the accused if he could look around. 
The accused replied, "Go ahead." The military policeman then 
seized an attache caw which he discovered behind the driver's 
seat ;  the case could be obtained only by pushing the seat forward 
and moving the spare tire. Cnder the bottom flap of the attache 
case the policeman found some marijuana which formed the 
gravamen of the charge of which the accused was convicted. The 
court did not address the issue as ta  whether there was a can- 
sensual search since they held the search of the attache caw was 
an area within the immediate control of the appellant. Like Some 
federal decisions?e1 this m i n i o n  permits a ful l  search of a r e -  

- .. . .._ I- 
(auto eoniale) ; UI 
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hide at the time of arrest, but fail8 ta articulate whether the 
terms "immediate area ' '  defines an area with a specific radius or  
an area which fiuctuates dependlng on the arresting officer's 
evaluation of the capabihtr of the arrestee.h''' 

Thi3 interpretation is broader than Ciia,ab?is since there is 
no requirement to show probable cause t o  search the iehlcie. I n  
fact ,  the Court in Sal idona l  did not address the LSSW of whether 
the Police must hare  any justification t o  search the area within 
the immediate control of the arrestee, nor did the court make a 
distinction between a protectire or evidentiary search. '3 The 
Court  of .\Illitar?. R e \ i e n  Seems to be divided on the issue aa to 
whether the search of the area within the immediate rontro! of 
the arrestee, be he the driver or passenger of automobile. requires 
same sort of justification. 

' 6  S e a r r h  W i t h a v t  J,ist;fieat8o,r. In  l.,,;ted Siatrc 
the accused was apprehended for running a red 

light He and his passenger were asked to dismount the vehick 
One of the mlLtary policemen then searched the interior of the 
car After searching under the seat f o r  m a p o n s  and ~n the g!me 
compartment for evidence of ownerahlp, the pdiceman seized a 
matchbox which he observed on the front seat. Upon apenlng the 
matchbox, he found that it contained traces of a green repetable- 
like substance which later analysis rerealed to be traces of m a w  
juana.  The court  held that the police officers' seizure and the sub- 
Sequent examination of the matchbox could not be justified as 
reasonably relating t o  the protection of the officer. Thui  the mari- 
Juana was held to be Inadmissible. In  dictum. the court s ta ted:  
"!Ye have no doubt that the appellant was lawfully apprehended 
and that the search by the military poiiceman for weapons and 
for evidence of avnersh ip  of the vehicle was reasonable " Thuq. 
the Court  of ?ililitary Review m u l d  ailow the palice officer to 
make a protecti\e search even though he has no reasonable 8"s-  

picion of probable cause to believe that thP arrestee has a weapon 
As the basts f a r  an enden t imy  search. that is f a r  evidence of 
ownership, the court would alloil- the policeman to look for  omr- 
ership even though the accused had already ahowed the police affi- 
cer his identification card and driver's license and was questioned 
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concerning insurance and ownership of the vehicie. The Wzlliams 
decision would allow a much broader search than might be pos- 
sible under the Chambers case. Less than one year later in Cnited 
States 8 .  Pdlenloe  the court held that  an arrest for driving while 
intoxicated where the accused has been asked to dismount the car 
would not justify as incident to the apprehension a search of the 
entire vehicle since the accused "did not have ready physical ac- 
cess to the car and could not have destroyed any evidence af the 
crime." Although there were grounds for  the apprehension of 
the accused for driving while intoxicated, the court indicated this 
would not allow a warrantless search of the car unless the police 
had some basis for  believing that  the car contained weapons or 
evidence. This same reasoning has been applied by the Court of 
Appeals for the District of Columbia in Dickersort u .  Cnited 
states.'*8 

Dickerson u a s  stopped by the arresting officers because the li- 
cense plates an his car appeared to be old and faded. In addition, 
they appeared t o  be altered. A check of the accused's driver's li- 
cense indicated that  it was in order but the car's registration 
showed evidence of alteration by changing of the date. Since it 
was a violation of the local traffic regulations to drive a car with- 
out dated license plates, the accused was ordered to get out  of his 
car and to get into the poiice car with the other arresting officer. 
The first arresting officer, with the intent of driving the accused's 
car to the police station, entered the accused's c a r ;  he observed 
nothing unusus.1 in the car. After starting the motor, he reached 
under the front seat and found a loaded .38 caliber revolver, the 
basis of the charge against the accused. The court stated: 

Here the search was not for fruits of the offense became there 
 ere name. It UBI not for evidence of the offense because the offieera 
already had the altered tags and regirtretian It WBI not a pro- 
tective search for meapana because appeiiant had siresdy been re- 
moved f rom his car and placed m the police ear. No action by 
appellant had indicated an attempt to conceal contraband I" the 
car, and the officers had no reason to believe that the car can. 
tamed weapans OT other contraband.. . . r n d e r  present conditions . . . we must hold that his action constituted an illegal search 1 B Q  

E .  SCMMARY 
The reasoning in Dickerson and Pullen squares with the fourth 

amendment principle that  the invasion of privacy should not be ___ 
41 C.M.R. 698 (ACMR 1970). 

197 I d .  at 702. 
188 296 A.2d 708 (D.C. Ct. App. 1972).  
1~ I d .  a t  709. 
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broader than necessary to achieve the objectives of the appre- 
hension. If the area within the arrestee's immediate control was 
properly defined in Saiidouel, once the prosecution has shown a 
lauful  apprehension the police officer would be able ta make a f u l l  
search a i  the vehicle without any justification for the mtrusion. 
Or,  rf  as in lVg!!iam8, the officer I S  allowed to make a protective 
search without any justification, the arresting officer could make 
a complete search of the car looking for  weapons and evidence 
found during this search would be admissible. In either case. the 
reasoning in  Sandoral and Ti'illto,ns w u l d  emasculate Chinid and 
the principle stated above. 

IV SEARCH OF I S D I V I D U A L  

.A. I S T R O D ~ C T I O . Y  

When examining the case? concerning the search of the ill- 

diridual incident to an apprehension (including the occupants of 
a vehicle!, it is necessar)- to distinguish between eiidentiary 
searches and protectire searches.2oL Many courts have ex- 
pressed the Y E W  that an arrest of the mdiiidual, in and of itself. 
justifies a f u l l  search of the individual for evidence and a e a p -  

orne courts, h o w l e r ,  hare  held that  there may not be 
a f u l l  search of the indiridua! incident to arrest unless there is 
reasonable suspicion or probable cause to believe the individual 
possesses erldence or weapons.2oa 
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B .  F C L L  SEARCH WITHOCT A X Y  JCSTIFICATIOX.  

There are  four reasons given for a full search without any 
justification: ( I )  Common law permits a full search incident to 
apprehension; (2 )  Once an individual has been arrested, there 
can be no fur ther  invasion of privacy; (3) The right of privacy 
is not advanced by limiting searches a t  the time of the arrest  
more narrowly than the right of inventory at the police station; 
and ( 4 )  It is as great an intrusion conducting a f u l l  search with- 
o u t  a warrant  a s  i t  is holding an individual until a warrant  can 
be obtained. 

1 .  Common leu,. That  the common law permitted such a full 
search of the person is generally attributable to the language in 

Agnel lo , zoe  and more recently to  the unquali- 
fied statement in Rabznowitt,l'' that  ''no one questions the right, 
without B search warrant ,  to  search the person after a valid ar- 
rest." 20s However, the rule is as follows: 

[I]f  hy hue and cry a man W P  captured %hen he m e  s t d l  in seisin 
o f  his mme--lf he ME still holding the gory knife 07 driving away 
the stolen bearts . . , he could not be heard to BBY that he was in- 
"oeent.20' 

Taking an individual "red-handed by hue and cry" was suf- 
ficient proof of the crime.210 It appears i rom the two pawages 
quoted above that  it i s  the iact  the arrested person has evidence 
of the crime upan hi8 person rather than the arrest  itself which 
provides the basis for the seizure. In People  L.. Chiagles 111 these 
passages are used t o  support the proposition that  i t  i8 the arrest 
itself which provides the basis f a r  the full search of the indi- 
vidual. 

HalsburYs Laws of England also reflexs the scape limitation 
theory zLz ra ther  than the dictum in the Supreme Court cases: 213 

A eonitable map search a pri.onsr, if he behaves with rveh 
violence a i  language 01 eonduet that the constable may rearanably 
think it prudent t o  rearch him m order to ascertain whether he has 
any weapon, ex., with which he might do mischief. 

904 Sea notes 4.: and secamoanvine text 

203 I d .  at  60. 
208 2 F. POLLOCK g. F MAITLAND, THE Xlsrmr OF E x o u s ~  LAW 657 

210 Id. at  580. 
211 237 N.Y. 183, 156, 142 N E  583, 584 (1923). 

213 Sss note 202 and accompanying text. 

(Id ed. 1858) (emphasis added). 

212 s a c  notea 251-30s aceompang,ng text. 
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A eonrrable may upar lauful arrest of a aurpeet offender 
perf) found in the offender's p o i i e i i i a r .  if 
to afford material evidence far the p~oieeuf.on 

.II respect of the a f f e r . 5 ~  for ah ich  the offender ha? been ar res ted?  * 
Thus the historical development of Incident searches furnishes 

no support far  a full search of the individual ~o le ly  on the bash  
of a lawful apprehension. The early courts in pronouncing the 
ful l  search approach failed to examine the factual situations ~n 
each case. 

2 .  X o  f a ,  ther inrosio.ii o f  p r i ~ a c ~  after arrest. The leading mili- 
tary case holding that there may be a full search of the arrested 
individual without any further justification is l'nited States  L. 
Bresheam.?'b Specialist Jones, a military policeman, WBS directed 
by the desk sergeant to apprehend the accused far the barracks 
larceny of a u'allet. The desk sergeant told Jones that  there was 
a130 a possibility that they might find narcotics on the accused. 
When Jones and tu'o other patrolmen spotted the accused driving 
a vehicle they stopped him and asked him io dismount The ac- 
cused was ordered into a w.11 search position and Jones conducted 
a thorough search of the accused's clothing 211 A vial of heroin 
was found in the accused's rolled-up sleeve and several ather rial8 
containing a residue of herain %'ere found in his pockets. The ag- 
gregate of the heroin 21. resulted in his conviction for  the arong- 
ful possession of heroin which specification was set aside by the 
Court of Military Review.315 Contemporaneously with searching 
the accused. the other two military policemen searched the re- 
hide finding "a certain amount of money" in the ashtray. Jones 
gave a detailed description of the search af Brashears:  

He asserted t h a t  he followed a standard mili tary procedure and 
that he follows the mrne procedure :n every search he conducts He 

~ 

10 HALSBURI. LAWS o i  EKCUND 366 13d ed S i h m n ~ s  19551 (foot- 

315 21 U S C I h 552. 45 C M R 326 115721 
2-0 Id at  553.  45 C M.R a t  327 Before the tr ial  Judge, Jones  ''testified 

tha t  he fir i t  searched appellsnt's ha t ,  than ran his fingers through appellant's 
hair  'to see if there were en> p ~ r t i c l e i  01 anything hidden in hi% ha i r : '  
rroved to the inside of nppellmt'r  collar,  pmeeeded ta search the right half  
of appellant's bod? by searching the front of his fatigue shirt .  including the 
inside af his pockets. mll.ng down the shirt  nleeier, searching his right 
prints leg down rn the boots, and searching inside hin pants pockets, f ron t  
and  back finally,  this order of search was repeated on the isff r ide" L'nited 
States Y. Brashears,  15 C.1l.R 438, 440 n. 1 (ACMR 1572) 

(1951). 

notes omitted) 

2.1 Artlele 134, USlFORM CODE OF MILITARY JL'sTrcr, 10 U.S.C & 934 

2 1 1  Enlted State3 i Braihearn.  21 U.S.C.M.A 5 6 2 ,  45 C.M.R. 326 (1972) 
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testified he would have conducted the same iearch had he arrested 
Brashears f a r  a uniform violation. . . . Jones roiled down the 
sleeve because I t  is "normal procedure to ieareh the entire Uniform." 
When asked what he was looking for when he rolled down the rleei,e, 
Jones feitihed "Again. I l a y  I'm looking for an t th ing  tha t  the 
individual nhouldn't have on hia person tha t  15 n o t  avthoiiied for 
him to haue."2'D 

The Court of Military Review set aside the conviction for the 
wrongful possession of heroin an the ground that  the search of 
Brashears was exploratory in nature and bare no relationship to 
the larceny: 

That  the search of  appellant " a i  of a general exploratory nature 
which bare no relationship to and was not tailored ta the only per- 
missible o b j e c t s  oi the march (6mding the wallet and its contents, 
and poisiblc ~ * e o p o n s I .  and tha t  Specialist d I" f ac t  did not expect 
to find the wallet or i t s  contents, o r  a weapon, when searching ap. 
pellant's rleerer or inside his pockets. , , ,220 

Citing PrestonzZL the Court of Military Appeals reversed: 
Since in  this cape the  search was ineidental to an a r r e ~ t  for  B 
Q D ~ ~ D Y S  offense, a raiotisdy extansize r r p l o i o l i o r i  o,I the p m o n  
of Brashears may h s i e  been Justified ~n order t o  "prevent the de-  
struction af evidence . . which might e m ! ) .  happen a h e r e  the . . . eiidence I J  on the aceured'r person or under hlr mmediare  
Co"tr01.""' 

Recognizing that  the facts in this case did not indicate that  the 
search of Brashears' sleeves was for the stolen money or weap- 
ons, the court stated that the exploration of the peraon may ex- 
tend to a search for  evidence of a crime which the apprehending 
officer "subjectively, but without probable cause, believes may be 
present." ->? The reasoning behind this principle is that  "once a 
valid arrest  is made, the privacy for the moat par t  has been law- 
fully destroyed."221 The court went on to say, "[ilnasmuch as a 
similarly thorough search a t  the police station, which discloses 
evidence of crime other than that  for which the arrest  is made, 
is not considered unreasonable . . . there is no reason in law or 
~ 

n e  United State* V. Brashears.  21 0 . S  C.11 A.  552, 556.66. 45 C.M R. 
3 2 6 .  325-30 ( 1 0 7 2 ) .  Jones testified before the tr ial  Judge tha t  he did no t  ex. 
pect to find anythmg in the accused's right d e e ~ e  He fur ther  testified tha t  
he did not feel tha t  he would find mane) I" the rleeie.  United States Y .  Bra- 
rhesrs  45 C M.R 438. 411-42 ( A C I R  1972). 

United Stater V.  Brashears. 21 U.S C.3I.A 652, 563, 45 C.Tv1.R 326, 
327 (1972) (empharip m o r i g i n a l ) .  

Preston V. Enited Stater,  376 U.S 364, 367 (1964) 

328 (1572) (emphalli  ~n o r i ~ i n a l )  
222 United Stares v Brashears,  21 I2 S C 74 A.  552, 661. 45 C M.R. 326, 

128 Id  
2 1 4  I d .  See a160 Srrte r Claman. 254 Or 1. 156 P.2d 67 (1969) 
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logic to c a w e  a different result simply because the appellant ~ 8 %  

searched a t  the scene of the arrest . ' '  13- 
3 .  Inven tow r a t m a l e .  As to the inventory rationale, the pol.ce 

officer should n o t  be allowed to rely an the poss 
person he i s  arresting will be confined and not r 
First ,  the probability is that  he wil l  not be confined, thu i  under- 
mining any inherent r ight in the officer to search in anticipation 
of confinement.9z'3 Secondly, to say that once a person 1 3  ar ie i ted  
"privacy for the most part" has been destroyed overlooks the 
reality of an arrest .  Certainlr ,  prrvacy as it pertaica to freedom 
of morement has been destroyed. but a r res t  does not by itself 
violate the sanctity of a person's pockets or cause the humiliation 
tuhich accompanie? a search in public. The latter t n o  nould cause 
a person to became more indisnant and resentful Hence, to sa) 
that  a r res t  alone destroys pr i i -~c)  is Lilogplcal If the degree of 
communitr resentment to particular practices is relevant in de- 

er this p r L i a c y  16, in fact ,  destroyed As the 
stated "[Tlhe degree of community resent ren t  
iji8r practices I S  clearly rele%ant to an assess- 

ment of the quality of the intrusion upon the r e a x  
tion8 of personal security caused b) those practice 
I f  an arrest  destroys privacy, thus limiting the inqu 
the scope of the search. u h y  did the Supreme Court speak about  
a dual inquiry.??' tha t  is, whether the invasion of privacy is rea- 
sonable a t  all at  i t? inception and secondly, whethe 
intrusion is "reasonably related in scope to the 
xhich  justified the interference in the first place. 
similar areument was rejected in Chime1 a h e r e  the dissent ar-  
gued "that as long as there i s  probable cause to search the place 
where an arrest  occurs. a search of tha t  place should be permitted 
even though no search warran t  has been obtained " :v The court 
stated: 

s i t h  a i  >nd>wdual'i  privhc\  and freedam of moiernent has lawfull) 
taken place. f u r t h e r  m?r--.onr -Fould BY~OIPB~!C~I I I  be allowed de- 

~ 

Vnlted States  , Brashear-. 21 U 9 C 31 A 5 3 2 .  35G. 16 C 11.R. 326,  

T e r n  v Ohio. 352 L'S 1 11969) 

330 (19721 
-x See Stare \ Elkins. 215 Or. 279. 422 P2d 250 (19661 

1 2 8  I d  at 1G n 11 
: ? e  I d  a t  le-18, 20 

211 Chime1 V. Callfarnla.  3 9 5  U 9 762 7 6 6  P 12 (1968) 
id a t  20 
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spite the absence of  B warrant  tha t  the Fourth Amendment would 
atherwise require.',' 

In Charles 2 .  l'nited Statesza3 the accused was arrested at the 
door of his home an two arrest warrants  for assault and battery. 
The arresting officers were invited inside a t  which time the ac- 
cused a a s  frisked. One officer testified that  as he walked into the 
house he smelled burning marihuana. A third officer accompanied 
the accused's sister-in-law outaide to pet the accused's eyeglasjes. 
Upon their return, this officer stated to  another officer that the 
accused was suppored to  hare marihuana on his person. The ac- 
cused was asked ta empty his pockets on a table and among the 
articles placed on the table was a packet of marihuana which 
resulted in one of the charges upon which the accused was eon- 
victed The court of appeals, citing W e e k s ,  Cairo l l ,  and Agnel lo ,  
stated:  "It i s  beyond dispute that  an officer making a valid arrest  
may search the person of the accuaed as an incident oi arrest." 2s4 
The court justified the seizure of marihuana for the ~ e a s o n s  
stated in B m ~ h e a r s . ~ ~ ~  

4 .  Chambers mtianale .  One other ground that  has been ad- 
vanced far the full eridmtia,g search without any iur ther  justi- 
fication is the Chambers r a t , ~ n d e , ~ ~ ~  In L'iiited States Z. 

the appellant conceded that he was lawfully arrested 
for unlaiifuliy possessing LSD deplaning from an airplane. At 
the time of the arrest  the accused was carrying a suitcase. The 
Federal Bureau of Sarcotics agent took the suitcase from the 
accused and handcuffed him so that there would be no danger 
that he wmld  get to the suitcase and obtain a weapon or destroy 
any evidence that  might be inside. The agent searched the suit- 
case a t  the terminal and found LSD that  formed that  basis of 
the char,qe on which the accused was convicted. 

The appellant argued that  the federal agents should hare  
maintained their control over the suitcase and secured a war- 
rant  authorizing them to open and search i t .  The court, relring 
on Chambers, expressly rejected such suggestion s ta t ing:  

2?8 F 2d 386 ( 9 t n  C.r I ,  cert denied 361 U S  831 (1960) 

r n i t e d  States Y Brashears. 21 U S C M A.  5 5 2 ,  45 C 11 R. 326 (1572).  
- Chambers j. 1laroney. 399 U S  42 (1970) See e lgo nates 127.65 and 

23: 437 F.Zd 145 (9th Cir ) ,  C W * .  denied. 402 C.S 574 ( 1 B i l )  
Bceompanying text. 
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cause m u e  IO a magistrate and on the other hand carrr1r.r out an 

States 2' Colbr  
inveitipate an I 
atanding emptyhanded 111 f r o n t  of a nightclub. i t  the t.me 
of the officers recognized Colbert as f i r r a p  the  g e n e i d  de-enpt 

murder .  Ten niinlites later. af ter  cornpiering the ott.er 
gation. the t i io  officer- returned to t h e  nightclrib ai 
seried the *ppe!lants n h a  a t  this t.me w e ~ e  each 
pena. ie  bilefcases. K h e n  the officers %topped ior ', 

the iehicle gestured to them a n d  sped a n a ?  The tiso o 

arrest .  As the appel!ants were being ?:aced In the patrol car. 

23s I d  BT 147 (emphasis in original) .  
>' i d .  a t  151 
240 451 F.Pd 801 (5th Cir. 1 8 7 2 ) .  m ' d ,  411 F P d  174 (5th Cir. 1973) 

fen bs-cl 
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one of the officers noticed one of the accused withdraw a number 
of shotgun shells from his pocket and throw them on the ground. 
As the accused were sitting in the car, one of the officers searched 
the briefcases which were three to  fire feet away on the sidewalk 
and seized an illeaal sawed-aff shotgun from each briefcase. 
These weapons predicated the charges against the accused. The 
majority of the court held that  this seizure could not be justified 
as necessary f a r  the officers' safety since neither briefcase wan 
a i t h i n  the arrestee's control nor could the appellants hare  con- 
cealed any evidence connected with the offense of failing to pos- 
s e s ~  seiectii-e service cards."' The court stated that  the rationale 
of Carroll and Chambers could not be applied as there was not a 
"single circumstance which created only a fieeting opportunity to 
search the defendant's briefcases. Here, as in Coolidge, there a r e  
no exigent c i rcumstance  as to which the Government can point 
to demonstrate that it was not practicable for the police officers 
to detain the briefcases and procure a search warrant ."242 

The dissent stated that the briefcases were ujithin the im- 
mediate control of the accused as "one short lunge by either de- 
fendant would hare made their briefcases and weapons really 
accessible to them." 

Neither Charles nor Brashears make the distinction between 
an evidentiary search and a protectire search although both dealt 
with evidentiary searches, that  is, a search for frui ts  of a crime. 

The broad language of the courts ~n Charles, Bmshea?%, and 
Coohleli would seem to indicate that  there may be a full search 
for  weapons that  the apprehendee might use to resist arrest  or 
e s ~ a p e . ~ ' j  Where an arrest  is made for an  offense of violence, for 
example, aggravated assault with a dangerous weapon, there is 
reasonable cause to believe that the individual might be harmed. 
I t  may be persuaciwly argued that  a protectire search should be 
allowed no matter haw minor the offense which led to the ap- 
prehension.?*" Even a person apprehended for a minor offense, a 
traffic offense, an off-limits violation may respond with force.z1T 

241 I d  a t  803. 
112 I d .  at  804 (emphasis in original) 
9 6 %  I d  a t  805. 
.44 United Stales V. Caakiey, 18 T.S C M A. 511, 40 C M R. 223 (1969).  
2.3 Bzt B C B  United States V. Brashears. 21 U S.C.M A. 5 5 2 ,  556, 45 

946 See United States v Brashears, 45 C X.R. 438, 441 (ACMR 1972).  
217 Belueen July 1, 1970, and June 30, 1971, 6 police officer? died and 92 

others were rniured in the course a i  making traffic arrerti. SSI International 
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petsans n h o  pose no threat  to the 
broad rule find- some slipport ~ l i  1 
where the court stated that a n  Indl1  

C W S  

C. SCOPE L I M I T A T I O S  PRITCIPLS  

See Y Seattle, 367 
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ranted a t  all.ma Citing a number of earlier cases, the Court stated 
that :  

This Court has held m the pait that B search which i s  reasonabie 
dare the Fourth Amendment by virtue of 
and mope. . . . [and that] [tihe scape of 
Icily tied t o  and Justified by'' the cireum. 

stance- which rendered , ti  initiation permmibie.lj7 

In citing the earlier cases, the Court seemed to indicate that  the 
underlying rationale of Terru was B restatement of, rather than 
a departure from, the existing case law even though Tern! itself 
involved a search based upon less than probable cause. 

In Peters z .  Seu, York ,  which was consolidated with Stbron T. 
N e w  Y o ~ k , " ~  the Court again emphasized the scope limitation 
principle when i t  applied this principle to an arrest-baaed search 
and found that  the search, which took the form of a frisk fol- 
lowed by fur ther  intrusion into the arrestee's packets, was "rea- 
sonably limited in scope by [its] purpo,?e" and was not so "un- 
restrained and thoroughgoing" as  to violate the Conatitutian.UQ 

This scope limitation principle was also set forth in Chimel.gan 
In  holding the search unlawful, the Court stated that  the search 
of the premises must be " 'strictly tied to and justified by' the 
circumstances which rendered its initiation permissible." The 
Court implied there is ample justification for  a narrant less  search 
of "the arrestee's person and the area 'within his immediate 
control.' '' 2s2 

In determining whether there is a lawful search of the appre- 
hendee, i t  is necessary to examine the legitimate objectives of 
search of the person incidentai to lawful apprehension. These ab- 
jectives might be described in terms of the end result, that  i s ,  
evidentiary searches and protective searches. The former is a 
search for the frui ts ,  instrumentalities, and other evidence that 
might be related to criminal prosecution of the crime for which 
the arrest  is made; the latter i s  a search for  any weapons that  
the apprehendee might seek to use to resiat arrest  or effect his 
escape.ge3 According to P r e s t a :  

I d .  at  28. 
2 n i  I d .  at  17-19, 
9 6 s  392 U.S. 40 ( 1 9 6 8 ) .  
2nQ Id. a t  67 
280 Chime1 Y California, 396 U.S. 752 (1989). 
9 6 ~  id. at ie2 

I d .  at  763. 
Sea notes 200-01 and accompanying text. 
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The ra!e dlauirg  eonren:poraneoui searches I I  .&ified. for  example. 
b i  the need i o  seize r e n p o n i  and arhm : h m p  % h i m  might be L r e d  
t o  a i i a ~ l t  a n  a m c e r  OT efiect a n  escape. a s  sell as by the need t o  
preaenr the desrrLrt.0" 0; evidence of the crm-things vhich  
mie'r easily happrn where the ueapar ~r ei idenre 7 -  UT t l e  zc- 
cuied'i  perion o r  "-.der hls imrred:are control - ' *  

Khether  the Supreme Court W I ! I  continue to dist.nguiah be- 
tween evidentiary and protectlie searches and nha r .  I f  an?, 

Gustafsor. was stopped a t  1 . 3 0  a.m. when he n a i  observed 
weaving from one traffic lane to another Unable to praducE a 

search for iveapons. apparently without any 

arrest  to be truly incident to i t  

"reasonable suspicion . . . t ha t  the d n t e  
only justified searching f o r  intoxicants or d 

In upholding the search, the Florida Supreme Court stated that 
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statute make the influence of either an offense."Z7Z Although ob- 
jectively there was such basis for an evidentiary search, there i s  
no indication that  the arresting officer behered the defendant to 
be intoxicated. 

The federal courts have held that  the burden of proof of show- 
ing the legality of the search incident to a lawful apprehension 
is on the government.273 Assuming this i s  a constitutional re- 
quirement and that  the government must show that the arresting 
officer subjectively believed there \vas reasonable suspicion he 
would find intoxicants or the court may not reach the 
issue of the scope limitation principle. If the arresting officers 
did not subjectively believe he would find evidence, he should not 
have conducted the search. 

Robinson was stopped for a routine driver's license spot-check. 
A t  this time a police officer observed Some dimrepancies between 
the appellant's temporary operator's permlt, automobile registra- 
tion and his selective service card. After permitting the accused 
to continue on his way, the palice officer went to the police traffic 
records and discovered that an operator's permit issued to "Wil- 
lie Robinson, Jr." born in  1927 had been revoked and that  a 
temporary permit had been issued to  a "Willie Robinson," barn 
in 1938. The pictures on bath the permit and the application for 
a temporary permit were of the Same person. Four days later, 
the Same police officer again observed the appellant operating the 
same vehicle. He stopped him and asked him for  his driving per- 
mit and registration card. Upan being shown the same permit 
he was shown four days earlier, the officer placed the appellant 
under arrest  for operating a motor vehicle after the revocation 
of his operator's permit and for obtaining a new permit by mis- 
representation.?" Since a stationhause arrest was required, the 
police officer was required to  make a full field search of the aD- __ 

n 2  I d .  at -, 268 SoZd s t  2 
United Stater v. Elgirser, 334 F.2d 103 (2d Cir. 1964) ; R o g e ~ s  V. 

Umted States. 330 F 2d 5 8 5  (5th Cir 1864) : United S t s te l  v Rivera, 321 
F.2d 704 (6th Cir 1963) 

27* C i .  United States Y .  Atkinr 22 U.S C X.A.  244 46 C.M.R 244 
(1873) ;  United States \I. Alstan, 20 i..S.C M.A 581, 44 &R. 11 (1971) .  
But  m e  Ricehill V.  Brewer 459 F.2d 637 (8th Cir. 1972) Khnger Y .  United 
States, 409 F.Pd 299 W h ' C i r . ) ,  c w t .  dsnicd. 396 U S  853 (1969) ;  United 
States V. Atkins, - C.M.R. - (ACMR 1972). r d d  12 U.S.C.M.A. 244, 
46 C .MR 244 (1973). 

These offenses are defined by statute and ordmance. See 40 D. C. 

$600, or impriionment far thirty dsyr to one year. or both. The latter car. 
Tie8 the fine of not more than $300 or ten days in jail. Id.  at  n. 11. 
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pellant as an  incident to hi8 arrest .  In complying with the police 
department instructions, he placed his r ight hand on the appel- 
lant'8 left breast  and felt  an object. There was no suggestion 
tha t  he believed the abject to be a weapon. In fact, he testified 
he did not have any specific purpose in mind when he searched the 
appellant: "I j u t  searched him. I didn't think about what I was 
looking for." After extracting a wadded-up cigarette package 
from the appellant's pocket, the police officer opened the package 
and found it to contain fourteen gelatin capsules of heroin. The 
officer then placed the appellant under ar res t  f a r  possession of 
narcotics and continued his search withoat finding any weapons 
or additional narcot i~s .? '~  

The court stated tha t  "all searches, whether or not based on 
probable cause, are governed by the rule . . . that  in determining 
the constitutionality of any particular search 'our inquiry is a 
dual one-whether the officer's action was justified a t  its m c e p  
tion, and whether it was reasonably related in  scape to th " 

cumstances which justified the inference in the first place. 
The court indicated before there may be an evidentiary search, 
the police officer must have "probable cause to believe" tha t  evi- 
dence which will aid in the prosecution of the crime for  which 
the accused was apprehended will be found an the person. For 
most traffic offenaes, no evidentiary search will be allowed."* 

In most case8 the fac t  that  the person has been arrested for 
an offense which involves possession of fruits,  instrumentalities 

n I d .  at  1089 n 7 "The releiant  features af the search however I". 
cluded B rearch around the appe1lsnt.r uaisfline and da>n h l i  trouser 'legs 
and into his pockets. Ottirer Jer.hr testifled t h a t  he WBI t o o  embarrassed t o  
examine the appellantin groin area '' 

United Scales v Robinson, 4 i l  F 2 d  1032. 1093 I D C  Clr 1 9 7 2 )  
citing Terry Y .  Ohio, 392 U.S. 1, 19-20 11963) ,  o c c m d  People v. Superlo;  
Court  of Los Angeles County ( S m a n ) .  7 Csl.3d 186. 496 P Z d  1205, 101 
C s l .  Rptr. 837 (1972) :  People v Supelmr Caur 
3 Cal.3d 807, 478 P a d  449, 8 1  Csl Rptr 729 1 

d m  People I Supenor  C a u l t  of  Lor Angeles County ( s  
202, 496 P.2d 1205, 1217, 101 Cal Rpti .  837. 849 (1972) 
C o u r t  of Yolo C o u n t s  ( K l e f e r ) ,  3 Cnl3d  601. 514.15, 473 P 
Col. R@r. 729. 732 11970) B GEORGE C O A - S P ~ P U ~ ~ V I L  L r r u  
DECCE 70 I1869 ed ) .  AI the Cour t  stated m Kicjr?. 

[ I l n  che :)pica1 tramc v m l a t ~ a n  case . the 
l"K the arreat"-e.g.. speedmr. fail ing to 6 

probable cause to rearch the i n t e r m  of the car , , , To Justbf) that 
rearch. there must be independent probable cause ta belleve t h e  
vehicle does in fact  cantam contraband 
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or ather evidence may by itself justify an evidentiary search. As 
the Supreme Court stated. "the circumstances justifying the ar-  
reat are  also those furnishing probable cause fa r  the 
The factual holding in Bsasheavs does not rialate the scope limita- 
Tion The other language in the opinion, however, 
seem8 to go fa r  beyond the ~ n n c i p l e . ~ ~ '  The Court of Military Re- 
view seems to indicate that they will follow the scope limitation 
rationale. In  dictum the court in Karo 2E? stated the apprehension 
fa r  off-limits "fell far short of establishing probable cause for 
their [police officers] Seizure of heroin.253 

In deciding the legality of the searches incident to an arrest  
for  a traffic offense or other minor offense, there are  a number 
af options available to the Supreme Court of the United States. I t  
could rely on those cases that  in turn habe relied on it8 earlier 
dictum. Following the rationale of these cases, the Court could 
hold that  the arrest  itself justifies B search far  both weapons and 
evidence provided the arrest  I S  not a subterfuge for a search.2B4 
Alternatively. the Court could hold that there may be no eviden- 
tiary search incident to an arrest absent reasonable suspicion or 
probable cause to believe that  evidence may be found.2U 

On its face the protection provided by the first option i s  il- 
lusory. I t  is extremely difficult, absent an unusual factual situa- 
tion for the defense to show that  the arrest  vas a ploy to search 
the defendant.28B Additionally, adapting this rationale would also 
eliminate the distinction between probable cause for arrest and 
probable came for a search of the person, the latter being a 
higher To show that  the arresting officer has  rea- 
~ 

aiO Chambers Y.  Xaraney. 399 U.S. 42. 47 n. 6 (1910l. 
280 Cnited State3 v Brarhearr, 21 U 

See notes 219-24 and accompanying texts 
w? United States V.  Karo, - C.X.R. - (ACMR 1972) .  
193  Id. B L  -. Srr  also United Stater v Pullen. 41 C X. 

(ACMR 1970).  In that case the accused was apprehended fa r  d 
Intoxicated. As an alternatwe bails for it% holdmg, the Court, e 
stated that search was  not patlfied by the circumitaneer which rendered Its 
initiation permissible 

2 5 4  S e e  natea 201-51 and accompanying text. 
2 q j  See notea 252-303 and accompanying text 

Compare United States V. Wstkini ,  22 U.S.C.I.A. 270. 46 C.M.R. 
270 ( 1 9 7 3 ) :  People v, Watkins, 19 I11.2d 11, 166 K.E.2d 433, cart dmred, 
364 US. 333 (1960) .  wilh United Statei v Mossbauer, 20 U.S.C.M.A. 584, 
44 C X R .  14 ( 1 9 i l I :  Taglavore V. United States, 291 F.2d 262 (9th Cir. 
1961) 

E D . ) ,  paras. 19 and 152; United States Y. Duncan. - C.M.R. - ( A C Y R  
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sonabie grounds t o  te1:eie that  the ~ n d i n d u a l  has camm:tted an 
offence is easier than requir:ng the p ro~ecu tmn  to show that the 
officer had reasonable grounds t o  believe that items connected 
w t h  criminal act ivi ty  are OF. the arrestee's person. Last!?. 3uch 
a rule ivould be hiatoricaily erroneous."' 

A reasonable suspicion test would also eliminate the d:stmctian 
between probable cause t o  search and arrest The probable cause 
standard wooid meet the objective that an intrusion 1s no broader 

o meet the abjecr:res of detecting and prerent- 
at the dame time goaranteeinp mdixidoal  rights 

er believes that evidence will be destroyed tinless 
seized. the probable cause test wI1 protect the evidence At the 
same time it n.auld eliminate the limitati 
aufficiect iostification. The probable cause 
sake the safety of the airesting officer bec 
other alternat15e foi  jost:f>inp a search 
hension. 

ases that  follow the common !an a 
u t  an) further justificatioi: do not di 

tion. In l k i t r d  States c Bms1ieai.a ?" the cour t  atnted: 

hended for runnmg ii red iight. The cour t  stated "that t h e  search 
by the mi:itdr]. poiicemen for w a p a n e  nnd for eiidence of owy11- 

110 
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for  ueapors,  and even then only uhen the officer reasonably be- 
l i e i e i  himself t o  be in daneei  

One argument is that  there i s  a difference between the degree 
of evidence required to justify a stop and the evidence needed to 
just i fs  a lawful apprehension.21' This argument has been re- 
jected: 

When the sole 1eg:timate p o d  of the search 1% the protection of the 
officer. t h e  paramount factor I" determimng the rearonabieneJs of 
the mt runon  13 t he  danger actually presented, and I t  1% of no mo. 
ment whether the protective iearch for  weapon3 1s mcldsnt t o  and 
''arrest" based on reasonable surpician. "In rhart .  t h e  phyalcal risk 
to the  officer IS created by the circumstances of the tonfrantatlan 
taken a3 a whale, not by the techmeal n m t w  of the ia\t 01 ar. 

( '  ? 9 1  

Different factors must be weighed when there is a statianhouse 
arrest ,  that  IS, when the accused will be transported to the sta- 
tionhause for booking. Where there has been a routine arrest  
which does not require taking the accused to the stationhouse, 
the dangers presented to the officers are no greater than those 
presented in the stop-and-frisk situation involved in T e ~ r u ,  This 
is not to say that  there is no element af danger present, but this 
element or possibilitr of danger cannot justify a fu l l  search with- 
out additional justification. As the California Supreme Court 
stated, " [Tlo  ~ l l o i v  the police to routinely search for weapons 
and all such instances . . , constitution 'intolerable and unrea- 
sonable' intrusion into the privacy of the vast majority of peace- 
f u l  citizens who travel by automobile."2" Thus, the most intru- 
sive search the Constitution will allow when a person is arrested 
for a nonviolent crime for which there are no frui ts ,  instru- 
mentalities or other evidence is a frisk for weapons and then only 
when the officer has reasonable suspicion that  the person with 
whom he is dealing is armed and presently dangerous.2oa 
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Where there is a &tionhouse arrest  the dangers t o  the pahce. 
unlike the mnor  trafihc arfense, are "sharply accentuated b? the 

f the acc.,ied to the police personnel fo!. 
Ae the California Supreme Court  ha- 

n g  fearure of the stationhause arrest  s t -  
er !Ikelihaod tl-at r? pelson taken into c h i -  

tody is armed. but rather the imreased 1ike:ihaod of danger to 
the officer I f  in fact  the person is armed." > ' .  In  the light of this 
increared danger. the arregting officer may conduct a frisk \ \ i th- 
Out any JustYcztion of the ekapect'a outer Ciothillg in order :o 
remote any xeapolis that  the suspect may hare  in hi% posies- 
s i ~ n . ~ ~ ~  A counter argument t o  this might be that  if  the police 
officer was allowed to make a f u l l  search a t  the t ime of a statlon- 
house a r res t  this would  result in fewer people being taken to the 
stationhouse. Where the fu l l  search at  the scene does no1 result 
in the ~ e i z u r e  of any evidence. the person will be released without 
going to the stationhouse for bookinp. Honever.  I f  you  do  not 
allow the full search, what some police officers will do IS decide 
to make a stationhouse arrest, take the pelson to the stationhause 
for booking and in the case of an enlisted man place him In a 
cell until his c o m p a n ~  commander can be notified. Prior to placing 
the person in the cell, hm goods wll l  be inrentaried for aafekeep- 
ing, a t  which time there w 1 1  be in effect a full search of the per- 
son who has been apprehended. Another argument is that  a f u ' l  
search should be allaired because a frisk does not prowde rea- 
sonable protection This argument was rejected in I.,iitrd Stat?< 
% .  Robi,isoii.''n The Court stated that a properly conducted frisk 
is f a r  more than  "a petty indignity." On the contrar?, "[elren 
B hmited search of the outer clothing for weapons constitutes a 
seiere,  though brief. intrusion upon cherished personal security. 
and i t  must  surely be annoying, frightening and perhaps humili- 
ating exper~ence."~@l Looking a t  the interest of the police officer? 
rather than the interest of the individual, the Court  felt that  a 
carefully conducted frick offers "substantial protection to the offi- 
cers." m Certainly. a frisk will not remove all dangers; there 
wll l  always be the possibility of danger to the police officer. but 
~~ 

I d .  United Starer Y. Rabiniar.. 471 F 2d 1082. 1098 (D C. Clr. 1 9 7 2 )  
9 - 1  People I Superlor C o u r t  of Lor Angelei Counrg I s m o n ) .  7 Cal.3d 

186. 214, 196 P . 2 d  1205, 1225, 101 Cal.  R ~ t r  8 3 i .  857 (1972) (eoncurrlng 
opmion) (emphasis I" nng.na:i 

I'S United Skater v Robmion, 471 F 2d 1082, 1098 (D C. Clr 19721 
300 171 F 2d 1082. 1098-1100 ( D  C Clr 1972) 
301 Terri v Ohio, 392 US. 1, 24.25 (19681 
SO2 United Stater r. Robinsor. 4 7 1  F 2d 1082. 1099 I D  C Clr. 1972)  
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even the ordinary citizen may be subject to similar dangers in a 
high crime area. As f a r  as  the statistics showing the number of 
police officers injured when making an arrest  for a minor of- 
fense. the statistics do not show whether these injuries could 
have been prevented If a full search were allowed. Probably most 
of these injuries occurred before the person could have been 
frisked or searched: thus, this rationale used by the Government 
would not support a full search. Two other arguments were re- 
jected in Robinson, that  ia, a full search 1s necessary to protect 
the arrestee from injuries he might inflict upon himself, and that  
if the full search is not allowed, the decision of the court re- 
Strictine the officers to a frisk will not deter the police officers 
from conducting unlawful searches Since their goal in such 
searches is to protect themselves ra ther  than to obtain evidence.3na 

D. SCMXARY 

The cases providing that an arrest  by itself justifies a full 
search of the individual do not withstand historical analysis. Ad- 
ditionally, these cases conflict with the fourth amendment princi- 
ple that  an intrusion into a protected area should be no broader 
than necessary to achieve the objectives of the Intrusion. The 
scope limitation principle meets both af these objectives while a t  
the same time protecting society and its law enforcement agents. 
Under this principle there may only be an evidentiary search 
based on probable CBUEI. A protective frisk may be justified an 
reasonable suspicion and n h e r e  an in-custody arrest  is required, 
no justification is required for such a search. 

1’. CONCLUSION 
There are  common threads that  run through the search of the 

premiaes, vehicles and individuals incident to a lawful apprehen- 
sion. A search of premises and vehicles beyond the scope set for th  
in Chime1 can only be justified by showing exigent circumstances, 
that  IS, the prosecution muat show probable cause to search the 
premises or vehicle and probable cause to believe evidence will 
be destroyed or removed before a search warran t  can be obtained. 

Whether a search of the immediate area is permissible, which 
could be a portion of a residence or vehicle and the area SUP 
rounding the individual, should depend on the scope limitation 
principle. The principle squares with the fourth amendment 

803 I d  at 1101 n. 31 (D.C Ci r .  1972)  
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principle that  the ~ n \ a d i o n  of privacy should not be broader than  
necessary t o  achieve the objective? of the apprehension. I t  is also 
consonant iwth the principle that a wairant for a search should 
be obtained \\henever practicable. The test to be applied in de- 
termining the "immediate area" within the arrestee's contro! twii 
also foster these principles if  correctlr defined T h e  ares must 
be defined as the area from which the arresting officer subjec- 
tively beheres the arrestee may obtam a weapon or destructible 
evidence provided this belief is reasonable. 
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COMMENTS 

THE IDENTIFICATIOK OF ORIGINAL, REAL 
EVIDENCE" 

By Captain Edward J. Imwinkelried" 
(T)hese erhibits were identifled M the contai%er of 
the illegally sold narcotics by long and tortuwus test-  
imony, .  . ., 

I. INTRODUCTION 

A tr ial  practitioner must be both art ist  and logician. As artist ,  
he must be creative and imaginative; he cannot permit his re- 
sourcefulness to be limited by the traditional methods of proof. 
As logician, he must be sensitive to all rational inferences his 
evidence will support. In this light, the counsel's use of circum- 
stantial evidence is an  important measure of his skill as a tr ial  
practitioner. When the counsel cannot invoke an accepted method 
of proof, he must resort to  an innovative, circumiitantial method: 
and he must fashion tha t  method out of the rational inferences 
from his circumstantial evidence. The authentication of real evi- 
dence illustrates the challenge facing the tr ial  practitioner. 

The common law has always had a healthy tradition of skep- 
ticism. The common law refuses to accept proffered evidence a t  
face value; it challenges the proponent to prove that the item is 
what i t  purports to be or he claims tha t  it The common law 
will not ascribe any logical relevance to an item of evidence until 
it8 proponent authenticates the item. "Authentication" is simply 
the  generic term for the  p r o ~ e s s  of proving tha t  an item of evi- 

* The opinmns and Conduiiont presented herein aye those of the author 
and do not neeerss~i ly  represent the WWQ af The Judge Advocate Generapa 
School or any ather governmental agency. 

* *  JAGC, U S  Army; Initructar, Criminal Law Division, TJAGSA. 
B.A. 1867, J.D. 1968, University of Sa" Frsneiaeo; member of the Barr af 
California and the U.S. Court  of Mllitery Appeals. 

United States V. Ailoceo, 234 F.2d 865,  866 (Zd Cir. 1966). Cart. denied, 
362 U.S. Sal (1966).  reh. denzed. 362 U.S. 890 (1966).  

2 C. MCCORMICK, HANDBOOX OF THE LAW OF EYIDEXCE 5 218 (2d ed. 
1974). 

~ 
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dence is x h a t  it? proponent ciaims that It m a  The authentication 
of real, physical evidence IS usually styled the identification of the 
evidence.' 

This aiticle focuses a n  the identification of original, real evi- 
dence. Original. real eridence 1s physical evidence directly con- 
nected with the incident or transaction in question. Some texts 

se the terms ' 'real ' '  and "demonstrative" evidence interchange- 
bly .' but  this  article uses the phrase "demonstratire widence" 

in the narron sense of evidence admitted for solely illustrative 
purp0sea.s 

The importance of original, real evidence cannot be overempha- 
elzed. A recent study by Dr.  Brian Parker  of the Vniversity of 
California a t  Berkeley indicates that  8Src of the crime scenes 
policemen visit could yield valuable real evidence.' In  pomssory 
offense prosecutions, the identity of the item the accused iva3 
found in possession of is a critical element of proof:  the pmse- 
cu t im must identify the item a8 contraband or Stolen property. 
In cases where the accused is charged with DWI (driving while 
Intoxicated). the single most important item of evidence is or- 
dlnarily a blood sample extracted from the accused; and the 
judge xili not permit the prosecution to introduce the results of 
the sample's blood alcohol concentration analysis until the prose- 
cution has identified the sample analyzed as the sample extracted 
f rom the accused. In any prosecution where the perpetrator'@ 
identity 1s in issue. real evidence found in the accused's possession 
may help to connect him with the offense and thereby prove that 
he was the perpetrator. 

The frequency of use of real evidence underscores its impor- 
tance, but the experienced trial practitioner knows that there is 
another reason why he must master the techniques of identifying 
real evidence. A trial 13 a psychological contest.i Both counsei 
strive to use the types of evidence which a111 have the most dra- 
matic impact upon the court members or lurors. Xelvin Belli, 

3 I d  
4 25 A m  Sur 2d Eiidrnce I .74 (15671 
L c. >LCCORIICI[, H A ~ D B O U Y  OF THE LAW OF EIlDENCE 5 212 l2d ed 

R Corrmenr, Drmonstrottie Evrdmee in I o w a .  10 DRIYE L J 41 n 1 

1 B Par*er, P i y m a f  ELidoner Ct i l i i o t i an  in t h e  Admmiatrufzon of 
~ ~ ~ ~ ~ , ~ ~ i  J , ~ s t , ~ e .  U n l , e r s ) f y  of  Calforn!s at Berkeley 115721. Dr  Parker 
and hl% a ~ i o c l a t e i  studled B total  a i  750 calei  wulthln the lurirdietion of t he  
Berkeley Pol c e  Department. 

The A i t  0 ,  Juiu 
P m s ~ a i z o n ,  40 A B  A J 4 %  (18511 

1 5 7 2 ) .  

(19601. 

8 H i n r h a u .  Csr and Abuse o i  Dimanstratiis Etrdmce 
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a practitioner well versed in the use of real evidence, has opined 
that  like Liza Doolittle, jurors often want to exclaim: "Words, 
words, words - I'm so sick of words. Is that  all yor can 
do? Show me."B However whimsically the importance of real 
evidence may be expressed, it is clear that  real eridence can have 
a significant, and often decisive, impact upon a trial's outcome. 

In light of the importance of real evidence, it is both surprising 
and disappointing t o  note that little has been written on the 
subject of the identification of real evidence. The textwriters give 
the subject summary treatment: and while many commentators 
have dealt with the use of demonstrative evidence," f e w  have 
addressed the threshold question of the identification of real evi- 
dence.12 

This article analyzes that  neglected, threshold question. The 
first par t  of the article lists the more important methods of 
identifying real evidence. The second par t  of the article discusses 
related evidentiary problems. The conclusion sets forth a practical 
technique which counsel can employ to ensure the admission of 
their real evidence. 

11. T H E  METHODS OF IDENTIFYING ORIGIXAL, REAL 
EVIDENCE 

A. PROOF T H A T  T H E  ITEM IS  "READILY  IDE.VTIFIABLE2 
The simplest method of identifying real evidence ili by proving 

t h a t  i t  is a readily identifiable item which the witness recognizes.'l 
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This method i n v o l r e ~  the use of direct evidence The inwe is the 
item's Identity, and the witness testifies that he recognizes the 
item as the a r t i c l e  in question. A line of questioning using this 
method can be very brief." First, the proponent asks the nitness 
whether he can recognize the Item. Then the proponent asks the 
witness to specify the physical characteristics the witness is re- 
lying upon to identify the item. 

1. Categories of "Reedile IdeiziiAabls" i t e m s  
The courts hare  treated four categories of items as readily 

identifiable. 
The first category includes serially numbered items. If an item 

i s  ser ia l l~  numbered. it is a one-of-a-kind item. I t  is readilr identi- 
fiable in an absolute sense Probably the best example of such an 
item IS a serially numbered pistol The identification af such a 
pistol is a simple process. The proponent hands the pistol to the 
witness and asks nhether  the witness can identifs the item. If 
the witness responds that he can identify the item, the proponent 
inquires how the witness can identify the pistol. If the witness 
testifies that he remembers the serial number, the identification 
1s complete: and the pistol has been authenticated. 

The second category includes items with distinctive natural 
markings or characteristics. The courts have categorized the fal- 
Iowmg items as readily identifiable: a "very unusual looking 
hat," lo a cain of u n u ~ u a l  thinness,': a ball and socket assembly 
with a distinctive abrasion," a pecuiiarly twisted and battered 
bullet,In and an automobile transmission with special marks.l0 Per- 
haps the most interesting case in this category is Cnited States 
u .  Briddle." In  Briddle, the prosecution attempted t a  introduce 
a button t o  help identify the accused as the perpetrator of the 
offense. The Goiernment conceded that it could not establish a 
cham of the button's custody. The trial court treated the button 
___ 

- *  .An item of evidence 19 directly ieleiant if :he immediate inference 
from the i tem 13 t he  existence o r  non-existence of B material iact. li the 
material  fact  ~n q u e r f m  is  an article'; identic?, a a i f n e i i '  tentimans tha t  
he c a n  identify the a r t i c l e  13 d r i e d  evidence. 

I6 K S D e p t  of Army. Pamphlet 27-10. Milifari  durnce Handbook The 
Trial Counsel and the D e i e n i e  Caunael ,  A p p .  VIIIBj1 .  (August 19691. 

United S i s t e r  v Reed, 382 F.2d 865, 867 (7rh Clr 19681, ~ ( 7 , .  d e n i e d ,  
81 
Ur.led States. 361 F 2 d  615 ( l o t i  Car 1966) 
Bierschenx. 333 F 2 d  121 (8:h Cn 1964).  

haslei . ,  334 hlo. 352.  67 S K 2 d  $ 4  11933) 
uguabne. 1 Or. I p p .  372.  462 P 2 d  693 (1969). 
'13 i e f h  Cir 19721, o e r t  d m i c d ,  404 U.S 942 11811). 

___ 
- *  .An item of evidence 19 directly ieleiant if :he immediate infei 

from the i tem 13 t he  existence o r  non-existence of B material iact. ll  
material  fact  ~n q u e r f m  is  an article'; identic?, a a i f n e i i '  tentimans 
he c a n  identify the a r t i c l e  13 d r i e d  evidence. 

I6 K S D e p t  of Army. Pamphlet 27-10. Milifari  durnce Handbook 
Trial Counsel and the D e i e n i e  Caunael ,  A p p .  VIIIBj1 .  (August 19691 

United S i s t e r  v Reed, 382 F.2d 865, 867 (7rh Clr 19681, ~ ( 7 , .  d e  
81 
Ur.led States. 361 F 2 d  615 ( l o t i  Car 1966) 
Bierschenx. 333 F 2 d  121 (8:h Cn 1964).  

haslei . ,  334 hlo. 352.  67 S K 2 d  $ 4  11933) 
uguabne. 1 Or. I p p .  372.  462 P 2 d  693 (1969). 
'13 i e f h  Cir 19721, o e r t  d m i c d ,  404 U.S 942 11811). 

.*nee 
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as readily identifiable: the court admitted the button on the basis 
of a witness' direct testimony that  he recognized the button. The 
button in question was a split, leather, dark brown button with a 
picture of B whale on the front  and a sticky substance an the back. 
The Court of Appeals upheld the button's admission, The Court 
pointed aut that  the trial judge may dispense with proof of a 
chain of custody if the item 1s readily identifiable. The Court 
held that  "the uniqueness of the button" justified the trial judge's 
admission of the button.22 If the witness identifies the item on the 
basis of the item's natural distinctive features, the authentication 
1s sufficient. 

The third category includes items on which witnesses have made 
distinctive markings. There i8 substantial authority for the pro- 
position that  even if m article's natural features would not 
qualify it as  a readily identifiable item, a witness can convert i t  
into a readily identifiable item by piacing distinctive markings 
on i t .  The courts have permitted witnesses to  identify the fol- 
lowing items on the basis of markings the witnesses placed on 
the items when the wvltnesses first seized them:  a pistol grip,Zg 
a cain,zi a dollar bili,O' a jar,'e a bullet," a ~ a t h e t e r , 2 ~  a crow- 
bar,In and a 

The reader's initial reaction might be that this result is im- 
proper. At first, it seems plausible to argue that  the item's ready 
identifiability should turn on its natural features rather than any 
markings the witness places on the article. I t  could be argued that  
markings the witness places on the item should cut only to proof 
of the chain of custody. Howver ,  in principle, the result i s  clearly 
correct. The ultimate issue 18 not the item's nature;  the issue is 
the item's identity. If the witness places a distinctive marking on 
the item a t  the time of seizure, that marking tends ta  identify the 
item as  certainly as a n s  natural feature of the article. Whether 
natural or artificial, a distinctive marking makes the article readily 
identifiable. 

~ 

2: I d  at 449. 
? %  Knired States Y .  Mladril. 445 F 2d 627 ( 9 t h  O r .  1971), vacated, 404 

U.S. 1519 (1571).  
I *  United Stater V. Baurania. 411 F 2d 69 (10th C m  1 5 6 9 ) ,  e w t .  dmicd, 

396 U S  515 i 1 9 6 9 ) .  
25 Roremund Y .  United Stster,  386 F 2d 412 ( 1 0 t h  Cir 1867)  
26 O'Quinn V. United States, 411 F.2d 78 (10th Cir. 1808). 
2 j  Sfale Y .  Rosa, 27: N.C. 550, 169 S.E.2d 876 (1568).  
25 Stale \, Ball. 1 Ohio App.Zd 297,  204 X E 2d 557 (1864)  
2'' People V.  Horace, 186 Cal. AppZd 560. 9 Cal Rptr. 43 (1960). 
30 D x o n  j,. State, 243 Ind. 614, 189 N E  2d 715 (1863). 
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This doctrine has special significance to military counsel. In  

All e r i d m c e  r h d d  be marked t o  1denti:v the  date time. and inifisli 

pertinent part, Army Regulation 196-5 provides that :  

of the individual who obtained rhe & d m w  The only exception 
fo r  not marking evidence directly on the i t em itself IS  when the item 
IS of a n ~ ~ r e n t l v  hieh valne a n d  ruch markme3 ulll deface 07 alter 
the v a f i e  of rhk  ?ria item 3 1  

In the decided cases, such markings hare  been held sufficient to 
convert the item into a readily identifiable article.32 Whenever 
the Military Policeman or C.I.D. investigator complies with the 
Army Regulation, the proponent can alwayd argue that  the police- 
man or investipator has converted the item into a readily iden- 
tifiable article. 

Surprisingly, the courts hare  created a fourth category of 
readily identifiable items: rather common items ni thout  any ap- 
parent distinctive characteristics. The courts hare  admitted the 
followmg items on the basis of a witness' direct testimony that 
he identified the item: a s c r e ~ d r i v e r . ~ ~  a pair of b~ i s so r s ,~ '  a 
money bag," a bottle,3g a leather key case,s- a blackjack,38 a 
brake,iD a piece of rape,'" a motorcycle headlight frame,i1 a piece 
of hose,42 a tire," and a wheel rim." By and large, the courts 
have obviously been quite liberal i n  deciding whether an item 
qualifies as R readily identifiable article. 

2 .  Tests  for Ready Ident i f iab i l i t y  
Some of these decisions might seem too liberal. The treatment 

of common items as readily identifiable articles raises the question: 
What test do the courts use in  deciding whether ta  t reat  an item 
as readily identifiable? 

31 Arm) Rep. N o  195-5. para 2 - 6 h i 3 )  (1: Sov 1970).  
3 3  Umted Staier V. Bo.iia%rs, 411 F 2 d  69 , l o t h  Cir.  1969).  ce7t. denied, 

396 U.S 9 1 5  ( 1 8 6 9 1 ,  Roiemvnd v Unirtd States. 386 FZd 412 (10th Or.  

36 State Y Psladine. 2 Con". Cir. 457. 201 A 2d 667 (18641 
3 7  Ravllerson 3. People. 157 Cola 462.  404 P 2 d  119 (19661.  
i P  State Y DlcKenna. 78 Ida 6 4 7 ,  309 P.2d 206 i 1 9 5 7 1  
3s Frieren Y. Schmelzel. 78 Wbo. 1, 318 P.2d 368 (1957). 
40 Burris Y American Chicle Co., 120 F 2d 218 (2d Clr 1941) 
41  Allen Y Porter. 19 Wash 2d 503. 143 P.2d 328 (19431. 
$9 Irasci V. Safional Bank of Commerce, 60 Wash. 2d 548, 313 P.2d 684 

43 Umted State. , Pagerie, 15 C.JI.R. 864 iAFBR 1954). 
4 1  Chicago. R I & P. Ry V. Murphy, 184 Oki 240. 86 P 2d 629 (1989).  

(1957) .  
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At first, the courts did not articulate a test. The courts seemed 
to accept a t  face value a witness' statement that he could recog- 
nize the item. The courts' attitude was t h a t  " ( w ) h e r e  a party 
positively identifies an article as  the one involved in the case, such 
identification is prima facie sufficient, , , , ' '45 In numerous cases, 
the trial judge treated the item as readily identifiable; and the 
appellate court upheld the judge's ruling without any mention 
of a test for ready identifiability.*8 

Sensing a need to rationalize their decisions, some appellate 
courts began to invoke the phrase, "readily identifiable article."" 
Analytically, their resort to the phrase represented some progress; 
while the courts had still not articulated a manageable judicial 
standard or test, these courts a t  least refused to accept the wit- 
ness' testimony a t  face value. The courts indicated that  they 
would look beyond the witness' testimony to the nature of the 
article. I t  is evident that  the courts used the phrase as a con- 
c l u o r y  label; but to the courts' credit, it should be equally evident 
that they were not using the label BS a legal fiction. By focusing 
on the article's nature, the courts were using a more realistic, 
analytic approach than other courts which simply accepted the 
identification a t  face value. 

The soundest c las~ical  analysis of the problem was premised 
on the observation that  the witness' identification constituted 
opinion evidence.'* The mitneas' statement t h a t  he recognizes an 
item is an expression of an opinion of identity.'O Viewed in this 
light. the problem becomes one of determining the sufficiency of 
the basis for  the opinion. Opinion testimony is not accepted a t  face 
value; a witness generally may express an opinion only if he has 
observed facts which adequately support the To decide 
whether the opinion of identity had an adequate basis, the courts 
subscribing to this approach turned their attention to the article's 
ahysical characteristics which the witness relied upon as the 
basis for his opinion. 

~ 

4 6  32 C.J S. Evidence S 6U:a n 59 15 11964) 
40 See, e . 0 ,  Lopez v State. 49U S.U..Pd 5 6 5  ITex  Crim App. 1973) ; 

Knifed States Y Psgerie, 16 C.hl R 864 (AFBR 1964) : Allen v Porter, 18 
Waih  2d 503, 143 P 2d 328 (18431, Burrib Y. Amer~can Chxle C o ,  120 
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Modernly, the courts m e  beginning to r e a l m  that in the final 
analysis, identification problems are probability problems. When a 
witness purports to identify an Item, he is saying that  he can 
recognize the item as a unique article. The proponent of the Item's 
admission should be required to prove that the observed character- 
istic% the witness relies upon in hia identification make it more 
likely than not that  the item is the unique article the witness says 
he can identify The courts have already begun to apply prob- 
ability theories such as population frequency to the identification 
of personss1 If the proponent wants to elicit testimony from the 
witness that  he identified a particular person, the physical char- 
acteristics the witness observed must be sufficient to establish 
the person's uniqueness and indi\-idudity,s2 The courts are  now 
applying the same approach to the identification of objects. V h e n  
faced with questions of the sufficiency of the identification of 
objects, the courts are inquiring whether the record indicates t h a t  
the object possessed any "unusual" or "singular" characteris- 
t i c ~ ? ~  If the observed characteristics make the article " u n i ~ u e , ' ' ~ '  
the trial judge can t reat  it as a readily identifiable article and 
dispense with proof of a chain of custody. 

Wigmore presaged the application of probability theories to 
identification problems : 

Where a certain circumrranre.  feature.  or mark may commonly be 
found awociated uith B large number of objects, the prerence of 
tha t  feature o r  mark ~n tw supposed abieetr is l i t f i e  indication of 
their  Identity because. on the general principle of Relevancy . , 
the ather conceivable hwothe ies  are IO numerous i e  the abieetr 
tha t  possess tha t  mark & nnmemui  and therefore any two of {hem 
porseiimg I I  might *,ell be different. Bur where the objects p o i i e ~ s -  
m g  the mark are only m e  or a f e a .  and rhe mark IS iaund .n t w o  
auppaied instances, the chaneen of the  PO b a n g  different are " m "  
or are eomparahrely smsil. Hence. in the p m c e i b  of identification 
of tw supposed obieetr, by B common mark. the force of the :n- 
ference depends on the degree of neeeiiarinew of ameia i ion  oi 
tha t  mark with B (ingle object (1)" practice if rarely DCCIE tha t  
the evidentla! mark l e  B single eirclimatance. The ei,idencing feature 
is  urualig B group of circumstances uhich ai  B uhole c a n i t l b r r  
a feamre  canable of belnr associated with B single obiect Rsreir 

~ 

Fmkelirem and Fa8r:ei. A Bayemon Approach to 1dentlAeaaan Evi. 
dmce. 83 H A R I .  L R E V .  489 ( 1 9 7 0 ) ,  Culllaon. Idcnlilcutian h# P~obobdit~es  
and Trial by Arithmetic fA Lisaan 107 Beginnere tn H o u  t o  be  Wrong wzth 
Gmuter Piactsionj, 6 H o L 3 1 o ~  L. RE,. 471 (1969);  Sarrounl. Phy i iod  In. 
dwtduahty and t h o  Piabrem of Idmfilomtion, 31 T E ~ P  L Q. 341 11058). 

6 2  Sarsouni, Physmol Individuality and t h e  Problem a i  ldcntifioation, 31 
TEMP. L. Q. 341 (1968) 

United States v Reed, 392 F 2 d  866 (7th Clr 19681, cert. dented, 392 
U.S 9 8 4  (19651, State Y .  Cranberry, 484 S.W 2d 295 ( M a .  1973) 

a4 Gallsgher V. P q u a t  Spring U'ater C a ,  2 Conn. Clr.  364, 199 A.2d 172 
(1963). 
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can one eiicumitance alone be inherently peculiar to a single object. 
I t  1% by adding cirevmitance to e i rcum~tance  tha t  we obtain a eom- 
p w t e  f ea tu re  o r  mark which as B rhole  cannot be supposed to be 
associated w t h  more than  a single abject. The p m c e i ~  of construce 
~ n g  an inference a f  Identity thus comists u ~ ~ s l l y  ~n adding together 
a number a i  circumstances, each of which by itself might be a feature 
of many abiectr ,  bu t  all o l  which logsthir maha it  m o l e  PTobobla 
shot thew o o m i s t  zn Y sinole o b i e c t  onlw.lb . .  . 

It is submitted that the most realistic method of analyzing 
identification problems lies in a cornbination of the opinion and 
probabilistic methods. The courts which have treated the witness' 
statement of identification s.8 an expression of opinion are  cor- 
rect. Since the court must test the basis for  the opinion, the wit- 
ness should be required to specify the physical characteriatics h e  
relies upon in  making the identification. The judge should then 
apply a common-sense, prababiiistic tes t :  Is  the combination of 
physical characteristics the witness has testified to sufficiently 
unusual to make i t  more likely than not that  the item possessing 
that combination of characteristics is B unique, singular item? 

I t  would certainly be heipful if the proponent offered expert 
testimony of the population distribution frequency of each of the 
physical characteristics. In  the absence of such expert testimony, 
the judge will have to rely upon hia own experience of the inci- 
dence of the characteristic's occurrence. As long as the judge 
realizes his responsibility for as8essing the sufficiency of the opin- 
ion's basis and judges its sufficiency by a simple, probability 
standard, he should in mast cases reach a defensible result. 

8. PROOF OF T H E  CHA1.V OF T H E  I T E M S  CUSTODY 

If the item i s  not readily identifiable, the proponent usually 
resorts to proof of the chain of the item's custody. An analysis of 
the topic of chain of custody requires a discusaim of four ques- 
tions. 
I .  When must the proponent prove a chain of custody? 

There are  three situations in which the proponent ordinarily 
resorts to proof of a chain of custody. 

2 W~GMORE O N  EVIDENCE $ 411 (3rd ed. 1940) (emphasis added).  In 
~ 

S 412, Wigmore amplifies his comment: 
A mark common IO two suppoird obleet% 1% receivable to show them 
to be identical whenever the mark does not in human experience 
Occur with 10 many objects tha t  the chancer of the two supposed 
obiacta are taa &mall LO be apprscmble But  it must be understood 
tha t  this test  applie. to the total  combination of eireumstaneea 
offered as B mark. and not to anyone eireum8tanee going with 
others to make i t  up. 
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The first situation is where the item is not readily identifiable. 
As previously stated, the courts are exceedingly liberal in de- 
ciding to treat articles as readily identifiable items. H o w r e r ,  
there are  some items which even the most liberal court aould  not 
label readily identifiable. If the issue is the Identity of a specimen 
of blood,b6 urine?' or the court  wil l  not admit the speci- 
men solely on the basis of the witness' purported identification 
af the substance. To identify a fungible item, the proponent or- 
dinarily must prove B chain of the item's custody. 

The second situation I S  where by its nature the item is readily 
identifiable but the witness neglected to  note the characteristics 
which make the item readily identifiable. For example, suppose 
that the item is a serially numbered pistol but the witness failed 
to note the serial number, If he had noted the number, the court 
would treat the item as readily identifiable; as long as the witness 
testified that  he remembered the number, the pistol's identifi- 
cation would be complete. However, if the witness failed to note 
the number, the proponent could still identify the pistol by proving 
the chain of its custody. Where the witness fails to note the 
special identifying characteristics of a readily identifiable item, 
proof of the chain of its custody i s  "a more than adeqiiate st!+ 
stitute." 5 e  

The third situation is where the item 1s a delicate article and 
its conditivn a t  the time of seizure is a pivotal issue ~n the case. 
The chain of custody 1% a method of establishing both the item's 
identity and its condition a t  the time of seizure. McCormick takes 
the position that if the item is "susceptible to alteration by tam- 
pering or contamination, sound exercise of the trial court's dis- 
cretion may require" proof a i  a chain of custady..80 He gives the 
example of chemical specimens.B1 Another illustration would be 
a delicate par t  of the engine of a crashed aircraft. Suppose that  
the instrument is serially numbered. Assume futher that the 
setting of the ipstrument a t  the time of crash would determine 
the ultimate liability for the accident; if the instrument was set 
as originally produced, the manufacturer would be liable but if 

61 See, e.8.. United Stares V. Martinez, 43 C.M.R. 434 ( A C M R  1970).  
57 See, c.8,, United States v 'Spencer. 21 C M R 504 (ABR 1966) 
5 9  See, "g.,  Cnited States V. Sears, 248 F 2 d  377 (7th C m  1951).  redd 

69  United Stater I. Hooks, 23 C.M.R. 7 6 0 ,  764 (AFBR 1956). 
eo c. MCCIIRMICY, HAXDBOOY OF THE LAW OF E I I D ~ C E  5 212 (2d e d .  

51 I d .  

on alhar grounda, 315 C.S. ti02 (1957).  

1972).  
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the instrument had a different setting, the airline company would 
be liable. In a personal injury action arising from the crash, the 
plaintiffa counsel attempts to offer the instrument in evidence. 
He calls as a witness a Federal Aviation Administration invest- 
igator. The investigator testifies that  he found the instrument a t  
the crash site. The plaintiffs counsel hands the instrument to  
the witness and asks him to identify it,  The witness identifies i t  
an the basis of the serial number. The plaintiffs attorney then 
offers the item in evidence. Would the trial judge be justified in 
requiring praaf of a chain of the instrument's custody? The an-  
swer is probably "yes." The witness' testimony proves the item's 
identity, but the critical question is whether the instrument was 
at the same Betting at  the time of crash as it is as when offered in 
evidence. Since the item is a delicate instrument, the judge would 
be justified in exercising discretion to require proof of a chain 
of custody. If the item has been subject to careless or rough 
handling in the interim between seizure and trial, the handling 
might hare  jarred the instrument into a different setting. Even 
though the item is readily identifiable, the posture of the case 
%'arrant8 the requirement for pmof of the chain of custody. 

2 .  What i- the length of the  chain o j  custodp? What  peviad of 
time rniwt the proponeiit accomt for? 

If coun~e l  is convinced that  the judge will require proof of & 

chain of custody, the next question the counsel must consider is 
the length of the chain: What period of time will the judge re- 
quire that  the counsel account fo r?  To answer this question, 
counsel should distinguish between tu-o fact  situations. 

The first situation i s  where the item's logical relevance depends 
upon a witness' in-court identification of the item. Suppaae that 
the article is a pen knife, allegedly used in an assault. Since the 
knife is quite common, the judge refuses to  t reat  it as a readily 
identifiable item. The trial counsel wants to authenticate the knife 
by proving a chain of custody. In this situation, the chain must 
run from the time of seizure to  the time the knife is offered in 
evidence. The proponent must prove an identity between the item 
seized and the item offered, and he must assume the burden of 
proving a chain running f m m  the time of seizure to  the time of 
offer.02 

~ 

8 2  In States V. Conies. 32 Ohio App.2d 54,  288 N . R  2d 286 (1911). the 
court stated that in t h x  sort af eaie, the "material moment'' ~ e c u i i  at  triai 
rather than at  the time of a n a l y m  
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The second situation is where the proponent is relying upon the 
real evidence as the basis for expert testimony of the eridenee's 
chemical analysis. There is some authority that even in this 
situation, the chain of custody must run from the time of seizure 
to the time of trial.*' In S o z a i  C .  District of Colirmbza and 
State  L Weltha.'> the courts seemed to msume that the proponent 
must produce the analyzed substance ~n court and that  he must 
trace the custody from the time of seizure to the time of trial 

However. the overwhelming. majority i-iew is that the chain 
must run only from the time of seizure to the time of analysis or  
test."" In  Cziited States u .  S m g e ~ ~ ~ .  the court stated that the e n  
dence Of the a n a l y s ~  is admissible even if the sample analyzed 
I S  lost or destroyed after the test In fact, it is "nou'ise customary 
to produce in court a specimen or par t  upan which an analysis 
has been made."di The majority vie\\- is the better-reasoned 
rule. If the prnponent is offering only the results of the analysis, 
he must prove identity between the substance seized and the sub- 
stance analyzed. There is no rule of evidence or logic which com- 
pels him to offer the substance m evidence. In  some jurisdictions, 
the party opponent IS entitled to inspect the substance and sub- 
ject i t  to an independent tes t :  O' but it is specious to suggest that 
the proponent's duty to formally offer the substance into evidence 
2s a necessary correlative of the opponent's right to discover and 
examine the substance. The military cases have not expressly 
adler ted to the division of authority on this issue: but the cases 
f o l l o w  the majority view. In Cnited States v .  Hu#hes.'O the Air 
Force Board of Review accepted a ehowing of custody which ran 
from the time of acquisition to the time of laboratory analysis. 

8. Which persow comprise  the links in the cham of custodu? 
Once the counsel has discovered the period of time he must 

account for ,  he then attempts to identify the links in the chain 
during that period. The links are the various persons who handled 
the article during the accountable period. 

__ 
83 Annot. ,  21 A L R 2d 1216, 1236 11952) 
84 160 F 2 d  588 f D  C Clr 1847) 

Annot ,  21 A L.R.2d 1216, 1236 11352) 
6. 13 F S u p p  863 ( E . D N Y .  18421. 
08 A n n o t .  21 A L R 2 d  1216, 1236 (1362). 
00 State v MlcArdle, 12 Cr L 2418 ( W V a  Sup. Ct. 1973) 
5 0  16 C M R. 553 IAFBR 19541 See e l m  Enitad Stares Y Mlartmer, 43 

c . h m  134 (ACJIR m a ) .  
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I t  is well-settled that  persons who merely had access to the item 
do not constitute links in the chain and that  the pmponent need 
not make any  affirmative showing of their conduct with respect 
to  the item." Such persons have an opportunity to come in con- 
tact with the item; but  unless there is some indication that  they 
in fact  came into contact with the item, they do not constitute 
links in the chain of prwf. '2 

There is some authority t h a t  the proponent need not make any 
affirmative showing of the conduct of a person who handled the 
article but who (1) held the item for  a very short time and (2 )  
performed only mechanical functions with the item. In Common- 
uealth 8 .  the court held that  the proponent did not have 
ta make any  showing of the conduct af the laboratory technician 
who merely placed the brushing8 in question under a microscope. 
Certainly, a t  least f o r  a short time, the technician had possession 
of, and was technically custodian of, the article. The court em- 
phasized t h a t  the technician possessed the article only momen- 
tarily and that  her duties were "mechanical in nature."" The 
court did not explicitize its reasoning; but the reasoning probably 
ran along these lines: pmof of a chain of cuatody i s  B method of 
negativing any probability that  substitution or  tampering oc- 
curred: a person should be held to be a link, whom the proponent 
must account for, only if the person had a substantial opportunity 
to substitute for or tamper with the item; and, finally, persons 
who handle the item momentarily to perform purely mechanical 
functions do not have a substantial opportunity for  substitution 
or  tampering. There is a strong counter-argument that  in the 
case of fungible, malleable goods even a person who possesses 
the article only momentarily has a substantial opportunity for  
substitution or tampering. To date, the counter-armment has  pre- 
vailed and t h e  Thomas doctrine remains a distinct minority view. 
I t  remains to be seen whether the doctrine will grow into a sub- 
stantial line of authority. 

The most significant concession the courts have made i s  their 
rule that  the proponent need not make any affirmative showing 
of postal employees' handling of mailed items.'J Here the courts 

~ 

11 People Y. Hines, 131 111. App.2d 638, 267 N.E.2d 696 (1971) ; Gallego 

1 2  Wright v Stste ,  601 P.2d 1360 (Alaska 1972). See alao People V. 

13 448 Pa. 362,  292 A.2d 352 (1972). 
74 I d .  at -, 292 A.2d at  356. 
75 State Y. Jordan. 14 N.C. App 453, 188 S.E.2d 701 (1972) ; People V. 

v United States, 276 F.2d 914 (9th Cir. 1960). 

Herman, S Miac. Zd 991, 166 K.Y S.2d 131 (1'357). 

Jamisan, 29 App. Div.2d 973. 289 3 . Y . S  2d 298 (1968) 

~ 

11 People Y. Hines, 131 111. App.2d 638, 267 N.E.2d 

1 2  Wright v Stste ,  601 P.2d 1360 (Alaska 1972) 

13 448 Pa. 362,  292 A.2d 352 (1972). 
74 I d .  at -, 292 A.2d at  356. 
75 State Y. Jordan. 14 N.C. App 453, 188 S.E.2d 7 

v United States, 276 F.2d 914 (9th Cir. 1960). 

Herman, S Miac. Zd 991, 166 K.Y S.2d 131 (1'357). 

Jamisan, 29 App. Div.2d 973. 289 3 . Y . S  2d 298 (1968) 

696 (1971 

. s e e  ala0 

01 (1972) ; 

; Gallego 

People V. 

People V. 
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apply presumptions that postal employees properly discharge 
their duties and that articles "regularly mailed are  delivered in 
substantially the same condition in which they were sent."'B I t  
is indisputable that the postal employees a h o  handle a mailed 
article are custodians of the article. Ho\vever. if the sender use3 
the mail, it 1s virtually impossible to identifr all the postal em- 
ployee~ who handled the article: and the courts are underatand- 
ably reluctant to adopt a rule of evidence which, in practical 
effect, would prevent evidence custodians from using the mail to 
transmit articles. 

In summary, the general rule agpears to be that  any person 
who has had possessmn of the article is a link in the chain of 
proof. K i t h  the notable exception of postal emplayees, the courts 
would probably unanimously agree that  any person who had 
possession of the article for a relatively long period a i  time oi- 
who had a substantial opportunity for tampering or substitution 
constitutes a link in the chain. There is some authority that the 
proponent can dispense with proof of a person's handling if the 
perdon  handled the item momentarily and mechanically, but that  
authority E so scant that counsel would be unwise to plan their 
foundational evidence on the assumption that  the judge will fo l -  
l o w  the Thomas doctrine. 

4 ,  Witat showing nwst the p , a p o ? i e n t  make t o  proce the cham of 

The courts have expressed the proponent's burden in various 
ways. Some have said that  he must prove the chain by a "clear 
preponderance" of the evidence." Others have said that  he must 
estabhsh a "reasonable certainty." Others say that he must prove 
the chain " u n e ~ u i ~ o c a i l ~ ~ . " "  Still others say that  he must create a 
"clear a s s u r a n ~ e . " ~ ~  The most definite and often used expression 
is that the proponent must prove a "reasonable probability." 

custody? 

~ 

-r, Rodgerr , CaF.monirealih.  197 Va 527.  90 S E 2d 251 (19651 
-- Sface I K.lI1ami. 273 So 2d 280 (La 19731, State Y .  .Andermn, 261 

Ls 244, 2 %  S o 2 d  310 ( 1 9 7 2 1 ,  State v Dswr ,  259 La. 36,  249 S02d  193 
(1971) : Srate Y. Square, 25: La. 143, 244 Sa 2d 200 (1971) : State v Cole- 
man.154  La 264.2223 S o 2 d  102 ( 1 9 6 9 ) .  

2d 902 ISeu. 1 9 7 2 ) :  State 1 Ti!lrnan 208 Xar 

185 S e b  608, 177 ?4 W 2d 741 ( 1 9 7 0 )  
964, 499 P - 

, B lV.2d 312 ( M o .  1965).  errt .  danisd. 386 U S  

.2d 111 (Md 19731: State ji. Tummmello, 298 
A.2d 202 (Md. 19721, Bailey >. State. 16 Jld.App 83, 294 A.2d 123 ( 1 9 1 2 1 ,  
Smith v State 12 >ld App 130, 277 A 2d 622 (19711. 
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What is the nature of the probability the pmponent must es- 
tablish? In  the leading federal case, L'nited States v .  S.B. Penick 
& Co., g2 the Court of Appeals attempted t o  define the content of 
the showing the proponent must make. Affirmatively, h e  must 
show i t  is probable that  the item offered in evidence is the same 
item originally acquired in substantially the same condition i t  
was in a t  the time of a c q ~ i 8 i t i o n . ~ ~  Negatively, he must show 
t h a t  i t  is improbable that  either substitution or tampering oc- 
curred. 84 In making this determination, the judge must weigh 
three factors :  the nature of the article, the circumstances sur- 
rounding its preservation and custody, and the likeihoad of any 
tampering by intermeddlers.8b 

With respect to each link in the chain, the proponent must 
demonstrate: (1) his receipt of the item; (2) his ultimate dis- 
position of the item, i.e., transfer, destruction, or  retention; and 
( 3 )  his safeguarding and handling of the item between receipt 
and ultimate disposition. The third element poses the most diffi- 
cult problem of proof for  the proponent. 

The courts have held that  proof t h a t  the article was kept in 
a sealed container in the interim is an adequate showing of safe- 
keeping and handling.P6 The very "nature of a sealed container" 
makes Substitution or tampering unlikely,8: I t  is now the standing 
operating procedure of law enforcement agencies t o  place seized 
fungibles in  locked, sealed envelopes. L'nited States 1). Picard 
illustrates the strong probative value of evidence that  the item 
was kept in a seaied container. I n  Pioard, the seized substance 
was suspected heroin. The agents placed the heroin in a locked, 
sealed envelope. An agent delivered the envelope t o  the chief 
chemist. The chief chemist received the item and thereby became 
a link in the chain of proof. However, there  was no affirmative 
evidence of the manner in which the chief chemist safeguarded 
the envelope. The only other available evidence was t h a t  the chief 
chemist subsequently delivered the envelope to the examining 
chemist with the seal unbroken. The  court upheld the chain of 
custody. The court inferred f rom the unbroken aeal that  neither 

81 136 F.2d 413 (2d Cir. 1843) 
33 I d .  at  416. 
8 1  Id .I. 
86 I d .  Ssa o l ~ o  Gailego V.  United Stater. 276 F.2d 914 (8th Cir. 1960). 
00 United States V. Picard, 484 F.2d 215 ( 1 s t  Cir. 1972). 
ai West Y. United States, 359 F.2d 50, 5 5  (8th Cir. 186S), C w t .  denied, 

8 9  4i 
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substitution nor tampering had occurred. A recent case, State 9. 
Sirnrn~,is,~~ demonstrates the probative value of sealed containers 
even more dramatically. In Simmons, a tissue sample taken from 
a girl's body was placed in the hospital's tissue laboratory refrig- 
erator. The tissue  ample was in a sealed bag. The evidence next 
indicated that  a policeman picked the bag up a t  the hospital desk. 
There was no eridence of the bap's safekeeping in the interim 
between its deposit in the refrigerator and the time when the 
officer picked up the bag a t  the desk. There was no evidence 
identifsing the person who transported the bag f m m  the refrig- 
erator ta the desk. Severtheless, the court held that  the pmof af 
the chain of custody was sufficient. The court emphasized that  
although there was a gap in the chain of proof 

[[]here was, hare7er .  testimony that each a i  the sppoeimens had 
been iealed ~n a b a E  and  tha t  the  ~ e a k  were intact st all timer and 
did nor reveal  evldance of tampering 00 

The courts hare  also held that  proof that  the article usas kept 
in a secure area in the interim is a n  adequate showing of safe- 
keepinp.O- The courts hare  held that articles kept in the following 
area8 were adequately safeguarded: a secured closet,g2 a locked 
a u t ~ m o b i l e , ' ~  an evidence locker, @ *  a police safe,06 B police lack 
box,U* a locked evidence cabinet, a locked evidence file,ea B 

police department evidence and a locked narcotics cab- 
inet 

Finally, even in the absence of other proof of safekeeping, the 
courts have upheld showings of chain of custody where (1) the  
proponent a t  least accounted for the article's whereabouts and 
(2)  the whereabouts were places where it was unlikely t h a t  inter- 
meddling would occur.1o1 As the court asaerted in Butler v.  State, 

~ 

b q  203 S X 2 d  88; ISm 19731. 
I d .  st 8 9 1  

9 1  Annat.. 21 I . L  R 2d 1216. 1229-31 (1962) 
v ?  Farrerter I Cnited States, 210 E Id 923 (5th Cir. 1954) 
"1 Srate r. U'a!ker. 202 Kan 475, 449 P 2d 616 (1969). 
04 I d .  
9a People % .  Sailer, 260 Cal.  App.2d 131, 65 C s l .  Rptr 8 (1968).  

Robinion Y Stare. 163 Tex Crim 499, 283 8 K.2d 781 (1968).  
%ate V. B a r e r ,  381 S . 1 W d  312 010 19651, e m t  dented, 384 U.S. 992 

(1966) 
9' Srate I Tokatlian. 203 K S 2d 116 (Iowa 1872)  
$0 Sfare v S e l f r i d  50; P 2d 1257 i N  hl. 1 9 7 3 ) .  
-00 Gamei V. Texas, 486 S K P d  338 (Tex. Crlm. Apg. 1972). Sec alae 

Mitchell Y .  State,  488 S W 2d 586 ( r e x  C r m  App 19731 (lacked evidence 
box) 

In' Csrfxrighf \, S u t e ,  289 S.E .2d  :63 IInd 1972); Stunson V. State, 
228 So2d 2 9 1  (Fla 1969) 
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"(e)vidence which strongly suggests the exact whereabouts of the 
exhibit at  all times will often be sufficient for  chain of custody 
purposes," 102 

As a practical matter, the Btandard of proof in  chain-of-custody 
cases i s  ra ther  slight. The standard ia not absolute.1us The pro- 
ponent need not negate every possibility of substitution or tam- 
~ e r i n g . ' @ ~  In an early decision, Xobday v.  Compensation Corn, 

the court indicated that  it would sustain a chain 
of custody on appeal as  long as  there was not a "total lack of 
identification." loa In two recent decisions, the Minnesota Supreme 
Court stated t h a t  it would sustain a chain of custody showing 
except where foundational evidence was "entirely absent." The 
decided cases demonstrate how remarkably low the standard of 
proof i s .  

In  Williams v .  Cnited States,108 the Court verbally chastised 
the officers who had had cuatady of the heroin exhibit. The Court 
charged that  they had been "inexcusably lax and (were) subject 
to court criticism on t h a t  ground.  , , .''IoD Nevertheless, the Court 
sustained the showing of chain of custody. In State 9. Belcher,"o 
the court frankly conceded that the evidence of chain of custody 
was "weak." 'l'Nevertheless, the court upheld the chain. 

It is well-settled that  the chain can be sufficient even if the op- 
ponent can show that  the item was left unattended112 or in an 
insecure area.'I3 In  one of the earliest chain-of-custody cases, State 
v .  Cook."' the appdlate  court upheld the trial judge's refusal to 
instruct the jurors that the article must be kept under lock and 

~ 

102 289 S EZd 772,  777 IInd. 1972).  
103 Annot.  12 A L . R 2 d  1216. 1236 (1952)  

I d .  at  1237. 
126 K . V a  98, 27 S E 2 d  608 11943). It should be remembered that 

the rules of eiidenee I" workmen's compensation pmeeedingr are quite liberal. 
The court eipreisiy referred to "the liberslity permitted ~n such praeeed- 
inC* _..~" 

100 I d .  at 106. 27 S.E.2d at  611. 
107 State % ,  Ca). 200 K . 3  2d 40, 44 ( I l inn .  1 9 7 2 ) :  State Y Dabs, 191 

108 381 F.Zd 20 (9th Or .  1967). 
100 I d .  ~f 21. 

112 United States v \'on Raedsr, 436 F.2d 1004 (10th Clr.  1 9 7 1 ) .  aert. 
denied. 403 T.S. 934 (1970). vaurted sub. nom.. Schreiner v United States. 
404 U S .  67 (1971) ;  State V. Smith. 222 S.15'. 465 ( M a .  1920) 

118 State V. Huffman, 181 Web. 366,  148 X K.2d 321 (1967) : Wright V. 
State, 420 S.W.2d 411 ITex Crim. ADP. 1 9 6 7 ) .  

114 17 Kan. 392 (1871) .  

N.W 2d 670, 671 (Minn. 1972) 

83 N.M. 130, 489 PZd 410 ( 1 9 7 1 )  
I d .  at  132.  489 P.2d at  416. 
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key. The Army Court of Military Review adopted the same po- 
sition in  L'rrited States v .Nortinet.l:s 

The courts have repeatedly sustained chains of custody even 
where some of the custodiam did not personally appear to tes- 
tify.'2B In Oliver v .  State,"' the Nevada Supreme Court fiatly 
rejected the contention that  the proponent must place every cus- 
todian upon the witnes8 stand. In the most recent case, Kilbiirv 
v .  Tams,"' the court sustained the chain of proof even though 
neither the mail clerk who received the enielope nor the chemist 
who opened the outer envelope personally testified. 

The courts have even gone so far as to sustain chains when 
there were glaring discrepancies in the proponent's evidence.'" 
In one case, the court sustained the chain even though the name 
written on the narcotics container was a name other than that 
of the government special employee who allegedly obtained the 
narcotica.lJO In another case, the envelope containing the drug 
stated an  analysis date which conflicted with the gorernment 
chemist's testimony.121 Again the chain was sustained. In  still 
another case, the police lost the knife before The police 
found the knife after trial began. 4 government witness testified 
that he could identify the knife because of the "brown enielope 
in which it was placed." Again the chain was upheld. 

There are t w o  types of cases in which the courts tend to im- 
pose B strict standard of proof. 

The first type of case is one i n  which there i s  a st rons pos- 
sibility that the article has been confused with other, similar 

the item in question wan a blood 
sample. The sample had been extracted from a body at the COTO- 
n e r ' ~  mortuary. The evidence indicated that bodies a e r e  cus- 
tomarily kept at the mortuary and that  samples were ordinarily 
extracted there. The proponent did not make any affirmative 
showing that the body or blood sample had been segregated from 

121 Pni t ed  States r. Barrel la .  432 F 2 d  $70 (1st Cir 1970).  

1 2 9  U.chali  j. McCoy,  106 C a l  A p p 2 d  # A d %  6611, 235 PZd 112 f1951).  
State v. B ~ e a e r .  263 La 113 267 SoZd  541 (1972) 
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the other bodies and blood samples a t  the mortuary. The evidence 
raised a serious question concerning the blood sample's identity, 
and the court held that  the praaf of the chain was insufficient. 

The second type of case is one in which the article is delicate 
and malleable. The trial judge has  discretion to determine the 
amount of evidence necessary to lay a proper foundation; and 
he can vary the standard of proof, depending upon the ease or 
difficulty with which the item can be altered.124 If ,  in a particular 
case, the judge has ''more than a captious doubt about the au- 
thenticity of the exhibits," he may require "a very substantial 
foundation , . . ."I5 Some courts frankly admit that  they impose 
a higher standard of proof when the object is "easily alterable"'28 
or "easily susceptible to undetected alteration." 117 In contrast, 
they apply a lower standard of proof if the article i s  a solid ob- 
ject. '2P 

Blood samples are  malleable articles. One commentator re- 
marked that blood samples are : 

easily susceptible to accidental alteration through earelersne~r in 
taking,, itoring, or testing, and t o  wilful1 tampering by mtermed. 
diing Imgantr. In sdditmn. the mechanics of calculating alcoholic 
content will greatly rnagnrfy even a slight change m the condition 
of the specimen, whatever its cau1e.12e 

For this reason, the courts tend ta impose a stricter standard of 
proof for the chain of a blood sample's custody.'so For example, 
in Eriekson D .  Sor th  Dakota Wwkmen's Compensation Bureau,'3' 
the court held insufficient a showing of chain of custody virtually 
indistinguishable f rom showings held sufficient in other cases in- 
volving less changeable items.lJ2 

Like a blood sample, a suspected marijuana specimen is easily 
susceptible to tampering or s u b ~ t i t u t i o n . ~ ~ ~  Far that reason, the 
__ 

124 People v Riser, 41 Cal2d 572, 305 P.2d 1 (1951). 
121  American Reciprocal lniureri V. Besranette, 241 Or. 500, 506, 405 

P.2d 525 632 119651 
128 W a l k e r ~ v  Firestone Tire & Rubber Co., 412 F.2d 60, 62 (2d Cir. 

1 2 1  State Y. Limerick, 165 Ic.W.2d 538. 542 (Iowa 1960).  
12s State v Grady, 201 K.W.2d 493 (Iowa 1912) 
128 110 U.PAL.REI. 395. 306 (1562). 
130 Sss  mer rally Bradford, Handliny and Preserving Blood Alcohol 

Test Samplra. 41 J CRIP.L.B CR~MINOLOCY 107 (1950). C i .  Rehling, Legal 
Rrpuiramcnta o i  Prrasrving and Proosasing Eaidance in Awon and Other 
Cnminol Inisstigatiana, 48 I.CR1M.L C. & P.S. 339 (1557). 

1565).  

123 S.!V.Zd 252 (N.D. 1968) .  
132 Compms Erickran with Sweeney V. Mattheas,  9 Iii.App.2d 6, 236 

138 State V. Lunsfard, 204 1.W.Zd 613 (Iowa 1913) .  
II.E.Zd 439 (1968) (nails) .  
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Iowa Supreme Court recently stated that the judge trying a 
marijuana prosecution should require "a more elaborate founda- 
tion" than he would require in a typical chain-of-custody c a ~ e . ~ ~ *  

There is a statement in one case to the effect that  the stand- 
ard of proof is higher in criminal case8 than in civil 
It is t rue that in a particular criminal prosecution, the judge has 
discretion to impose a higher standard of proof than ue aauld 
ordinarily apply.13o Honever,  there 1s na absolute rule of law that  
the standard for admissibility IS higher in criminal prosecutions 
than in civil actions.13. The federal chain-of-custody cases of ten 
cite civil and criminal precedents interchangeably I" 

C. .4 COMBISATIOS  OF T H E  FIRST T W O  .WETHODS 

If the propanent uses Strict chain-of-custody reasoning, he does 
not have to physically present the article to each vi tness  for in- 
spection and identification If the proponent is offering solel? 
the results of a chemical ana!ysis of the obJect, theoretically he 
need not present the article to any witness. If the proponent in- 
tends t o  formally introduce the object, the only witness he must 
present the object to is the last link in the chain.Iin 

If the propanent submits the object to each witness for inspee- 
tion and identification and the witness testifies that as f a r  as he 
can tell, the abject is the same object in substantially the lame 
condition, in effect the proponent has combined the first two meth- 
ods of identifying real evidence; he is using both strict chain-af- 
custody reasoning and the witness' direct testimony thac he rec- 
opnizes the object. In rnited States u .  Ilartine~, '~'  the Court of __ 

334 I d  a? 616 
I Hafner'i Wagon Wheel, Inc.  Y R-oolley, 22 111 Pd 113, 176 X E Zd 

,."".,. 
:31 X e i t  I. L'mted States. 350 €Zd i o  (8 th  O r  1566),  cevt d e n i e d .  386 

U.S 867 (19661 The t r ia l  : o d p  ha? d.scretian to determine the famdatmn 's  
auffiriency In  the rbsenre af a c!ear abuse of diicre?ian.  the appellate Court 
wll mitam rhe trial  Judge's rnlmp. 

:a7 110 U PA.L RE\' 891, 857 (15621. 
1 3 1  See. e . 8 ,  U n i t e d  States v E B Penick & C o ,  136 € 2d 413,  416 12d 

IS( United States \ L a ~ e r .  287 F 2 d  633 ( 7 4  Cir. 1061) 
110 T i  

C n  1913) (The  c o u r r  cited elv.1 and criminal precedent31 

43 C . Y  R 134 ( A C M R I .  The Court of Yilitarr Re i i eu  asserted tha t .  
1 

or (31 by a c a i b m a % m  of t d e i e  method?. 43 C A i  R. s t  437 
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Military Review recognized the possibility of combining the t w o  
methods. 

If the object qualifies a s  a readily identifiable item, the wit- 
ness' direct identification alone would establish its admissibility. 
The combination of the direct testimony with chain-of-custody 
evidence would simply be added insurance of admissibility. If the 
object does not qualify as a readily identifiable item, the combi- 
nation of the two methods might result in the admission of a n  
article which would otherwise be excluded. Suppose that the con- 
dition of an article is a critical issue in the case. The article does 
not qoalify as a readily identifiable item. The chain-of-custody is 
very weak and leaves serious doubt in the judge's mind. However, 
:he proponent handed the exhibit to each link in the chain: and 
af ter  examining the object, each witness testified that  he believed 
that  the exhibit was the same object he had previously seen and 
that  i t  appeared to be in the same condition. The witness' testi- 
mony has probative value above and beyond the chain-of-custody 
evidence. The additional lestimany might remove the judge's lin- 
gering doubts and result in the admission of the exhibit. Standing 
alone, the testimony would not support the exhibit's admission 
since the object is not readily identifiable. Yet the testimony is 
logically relevant and admissible, and the cumulative effect of the 
testimony and the chain-of-custody evidence might persuade the 
judge to admit the object. 

The persuasiveness of the witness' additional testimony will 
depend upon the nature of the article. If the object is a solid 
object such as a knife, the witness' testimony could be highly pro- 
bative. However, if the object is a blood or urine specimen, the 
witness' purported identification of the substance itself would be 
almost worthless. Here, ra ther  than asking the witness to identify 
the substance itself, the proponent should ask the witness to 
identify the container which the specimen was transported in. 
Using strict chain-of-custody reasoning, the proponent need not 
hand the abject or its container to each witness: but if the pro- 
ponent elects to use strict chain-of-custody reasoning rather  than 
a combination of the first two methods, he is foolishly denying 
himself the opportunity to  lay a more complete foundation fo r  
the object's admission. Khenever appropriate, the proponent 
should hand the substance or i ts  container to each witness and 
attempt to elicit the nitness' identification of the substance or 
container. 
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D. PROOF T H A T  A S  ITEW F O L ' S D  1 5  T H E  ACCL'SED'S 
POSSESSIOS IS SIMILAR TO AS I T E M  C O S S E C T E D  

W I T H  T H E  C A S E  
There are some situations in which an item can be admitted 

without chain-of-custody evidence or a xitness' testimony that he 
can identify the item. In some circumstances, an item found in 
the accused's possession can be admitted if i t  i e  similar to an 
item in ro ived in the case. This doctrine has been applied to  in- 
strumentalities of the crime. clothing, and frui ts  of crime. 

I .  Iwtnimentel i t tes  of G r i m  
There is a division of authority whether the prosecution may 

prove that after the offense's commission the accused %-as found 
in possession of instrumentalities which could have been used to  
commit the offense. 

The minority view is that  such evidence is madmisaible. The 
courts subscribing to the minority view hold that the article found 
in the accused's possession IS admissible on!y if a witness can 
identify the item as the very article connected with the case. In 
People  L. .Miller,14? the accused was charged with armed robbery. 
When the police arrested the accused, they found a revolver on 
his person. A witness testified that  the revolver looked like the 
revolver used in the robbery. The trial judge admitted the re- 
volver, but the appellate court reversed. The court noted that the 
evidence of the revolver amounted to proof of prejudicial, un-  
charged m i s ~ o n d u c t . " ~  The court stated t h a t :  

In our opinion r x h  testimony 1% uho l ly  insufficient t o  identrfy the 
i e ~ o l v e r  BI the ipecifie m e  used in the robbery: hence, Its admission 
wa3 leveraible error 1 4 4  

In a similar case, State v .  Slamon," the Iowa Supreme Court 
held that  proof that the revolver was similar to the perpetrator's 
reroiver was "too remote or collateral" to justify the revolver's 
admission.'*B 

The courts following the minority view realize that  the praf- 
fered evidence is logically relevant. Evidence i s  logically relevant 
if i t  makes the desired inference more likely than i t  would be 
without the evidence."' Proof that the accused possessed a pistol 
~ 

149 22 I p p . D i r  2d 058, 256 K.Y.S 2d 110 (1964) .  
1 4 g  I d .  at 918, 266 i i Y  S 2 d  a t  111. 
I** I d  
I l j  249 Is. 756, 8 8  X.W 2d 806 (19681 
118 I d .  at  161, 88 X K 2d at  SO9 
117 c. PCCORIIICX, HAUDBOOY or THE LAW OF E>IDENCE S 186 (2d 4. 

19721. 
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similar to the perpetrator's pistol slightly increases the probabil- 
ity that  the accused is the perpetrator. However, these courts in- 
voke the doctrine of legal relevance; albeit logically relevant, evi- 
dence is legally irrelevant and inadmissible if the attendant 
probative dangers outweigh the evidence's probative value.14B The 
minority jurisdictions reason t h a t  since the evidence is both prej- 
udicial and remote the evidence should be excluded. 

There is an intermediate view that  even if no witness is pre- 
pared to identify the item as  the very instrumentality the per- 
petrator used, the item can be admitted if i t  haa substantial pro- 
bative value. On the one hand, the intermediate view rejects the 
proposition that  the article is inadmissible unless a witness can 
identify the item as  the specific article the perpetrator used. On 
the other hand, the intermediate view rejects the proposition that  
the article is admissible solely because i t  is similar to the item 
the perpetrator used. The intermediate view requires that  con. 
sidering all the surrounding circumstances, the similarity be so 
strong that  the article has  substantial probative value. The lead- 
ing case, espousing the intermediate position, is State v .  Thomp- 

In Thompson, the accused was charged with armed rob- 
bery. The police arrested the accused two months af ter  the of- 
fense's commission a t  a place 75 miles from the crime scene. At 
the time of the arrest, the police discovered a pistol in the ac- 
cused's home. The trial judge admitted the pistol. The appellate 
court held t h a t  the pistol's admission was error. The court did 
not hold that a trial juage may never admit a n  article which can- 
not be positively identified as an instrumentality the perpetrator 
used. Rather the court held that  the admission of such evidence 
depends upon 

. . . the time and place wher% the aceuied is appvehended and 
weapons found in respect to ( the)  time and place of the mime corn- 
mltted. or, . . evidence of some unique character of the weapon 160 

In short, the intermediate view is that  if no witness can identify 
the item as  the instrumentality the perpetrator used, the trial 
judge may admit the article only if there is a strong showing 
of similarity. 

See proposed Federal Rule of Evidence 403 The Rule permits the 
trial judge to exclude lagically relevant evidence if the emdenee's probative 
value 1s "substantially outweighed by the danger of u n f a n  prejudice, con- 
fusion af the I S J Y ~ P ,  or mialeadmg the jury, or by eonrideratianr of undue 
delay, waste of time, or needless presentation of cumulative evidence." 

1 4 0  228 Or. 496, 354 P.2d 733 (1051). 
100 Id  st 501, 364 P.2d at  785. 

167 



61 MILITARY LAW REVIEW 

The third, majonty  riew is that the article is admissible if 
there i s  competent evidence that the article is similar to the per- 
petrator's The majority view represents a 
judgment that although the evidence mlght be prejudlclsl and 
somewhat remote, its logical reievance justifies its admission. If 
the article w u l d  hare  been a suitable instrumentaiity for the 
offense's commission, ita discovery in the accused's possession 
etrengthens the desired inference that  the accused perpetrated the 

Although the courts subscribing to the majonty  view ngree on 
the statement of the basic doctrme, they seem to disagree on three 
narrower issues. 

The first issue they seem to disagree upon is the theory of ad- 
missibility. Some courts indicate that the evidence is admissible 
for solel? illustrative purposes.'53 Other courts assert that the 
evidence is admissible for the purpose of showing that  inatrumen- 
talitiea suitable for the offense's commission were available to the 

The latter view is sounder. The former YEW treats the 
proof as  mere demonstrative evidence. An item of demonstrative 
evidence can be admitted for  illustrative purposes even if the 
item has no connection whatsoever with the original incident or 
transaction.lES Moreover, the former view overlooks the indis- 

State Y R o l l l r ~ .  27: B a 2 d  610 (La. 1 8 7 3 ) ,  People j_ Randolph. 338 
S.Y S 2 d  229 ( 1 9 7 2 1 ,  Jackson P State.  486 S . B . 2 d  761 iTer C r m  App. 
10721, Cnited States Y. Johnso?. 401 F 2d 746 ( 2 d  C n  1968) : Futch Y .  
State, 376 S FV 2d 768 (Tex Crim. App 1961), People I Riser,  47 Cal.2d 
672,  306 P 2 d  1 (135-). 

j3 -  Poop!e v Yoare. 12 I11 Zd 1 3 .  2 1 6  '.I E.2d 299 (1369): People r 
M~l le r .  40 11. 2d 154 238 I E 2d 10; (]:I. 19681. e i i f  denied. 393 C.S 961 
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putabie fact that  the evidence increases the rationality of the 
inference that the accused ia the perpetrator. 

The second issue is whether the item is admissible in the ab- 
sence of a witness' personal testimony that  i t  is similar to the 
instrumentality the perpetrator used. In  some cases, the evidence 
has  been admitted although such testimony was lacking.1Ee In 
these cases, one witness described the perpetrator's instrumental- 
ity, another witness described the instrumentality found in the 
accused's possession, and the finders of fact were permitted to 
draw the inference of similarity. In  other casea, the proponent 
displayed the article found in the accused's possession to an eye- 
witness to the offense; and the eyewitness gave affirmative testi- 
mony that the item appeared to be similar to the instrumentality 
the perpetrator used.1J' Although the cases differ an their facts, 
it is doubtful that the courts are  in genuine disagreement. In 
the cases in which there was personal testimony t h a t  the article 
was similar, the courts simply did not address the question 
whether the item would have been admissible in the absence of 
such testimony. If they had addressed the question, they 
probably would have heid that if the other evidence of similarity 
is sufficiently persuasive, personal testimony is unnecessary. I t  is 
the fact  of similarity which renders the evidence logically reie- 
vant ;  and in principle, the fact af similarity admits of bath di- 
rect and circumstantial proof. Direct, personal testimony of simi- 
larity is unnecessary. 

The third issue is whether the item is admiasible only if it is 
found in the accused's possession a t  the time of arrest. In many 
casea, the courts refer only to items found in the accused's pos- 
session a t  the time of his arrest,*s8 However, there is a line of 
California cases that  state the rule more broadly; they refer to 
items found in the accused's possession "some time after the 
crime." lE8 Again, i t  is doubtful that  there is a genuine dispute. 
In the cases in which the courts referred to items found in the 

~ 

In Barnwell v. Rundle. 337 F SUDD. 688 ( E  D.Pa 1972). the victim 
testified that the aecuned 
indication in the opinion 

struck him on the head with B rifle, but there is no 
that the victim testified that the rifle found in the 
similar ta the m e  the accused used to strike him 
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accused's possession a t  the time of arrest, the courts used the 
language to uphold the item's admission; in each case. the item 
was found in the accused's possession a t  the time of his arrest. In  
each case, it wad unnecessary for the court to reach the question 
whether the article would hare  been admissible I f  the item had 
been discovered at  another time. If the courts had reached that 
question, they probably would hare  held that unless the time and 
place of discovery were very remote. an article discolered at B 

time other than arrest is admissible The probative fact is the 
article's discovery in the accused's possessmn. The discovery's 
proximity to or remoteness from the time of the offense's com- 
mission determines the probative value of the discovery; ~n and 
of itself, the time of the arreat is irrelevant. 

2 .  Clothing 
There is a small bods of authority that if the accused IS found 

in possession of clothing similar to that morn by the perpetrator. 
the clothing 1s admissible. In Pfiited States v .  C l n b b a i o ,  ' ' I  the 
court upheld the admission of a hat similar t o  the hat a bank 
robber wore. Similarly, in State z ,  Moore ,  the court upheld the 
admission of pants resembling those of a rapist. 

8. Fruits of Crime 
The courts h a \ e  divided an the admismbility of eridence simi- 

lar to the stolen property. 
Some courts take the position that even if a witness cannot 

positively identify the items in the accused's possession a i  the 
stolen property, the items are admissible if  they are similar to 
the stolen property.L89 For example, in State 1-1. the trial 
judge admitted a suitcase, pants, shirts, footlocker. and Fruit-af- 
the-Loom underwear found in the accused's possession. S o  wit- 
ness was capable of positively identifying the property as the 
stolen items. However, the court  upheld the items' admission be- 
cause "the burglarized establishments did h a w  i t e m  of the same 
type and brand taken from their stock."1Bi In effect, these courts 
adopt logical relevance as the standard of admissibility. The evl- 
~ 

180 361 F.2d 365 13rd C i i  19661 

170 



REAL EVIDENCE 

dence is lapieally relevant because it strengthens the inference 
that the accused is the thief. 

Other courts demand more than mere logical relevance. These 
courts require persuasive proof of the identity between the items 
found in the accused's pomes8ion and the stolen property. In 
Dawson D. State,1Be the accused was charged with burglary. Some 
boots had been stolen during the burglary. The police found simi- 
lar boats in the accused's possession. The trial judge admitted 
the boots. The appellate court held that  the boots' admission was 
error. The court declared t h a t :  

We are . . . of the o p n m  the boots found were no t  Shawn t o  have 
been the identical ones rtalen at the time of the commission of the 
b u r g l a r y . ' ~ ~  

One court emphatically stated that if the State uses proof of the 
accused's possession of allegedly stolen goods to  prove that  the 
accused is the thief, "the identity of the stolen articles (must)  
be indisputably estabiished." 

Perhaps i t  would be useful to  distinguish between (1) c a m  
where the possession or receipt of stolen goods i s  an essential 
element of the offense; Idp and (2 )  cases where the prosecution uses 
proof of the possession of allegedly stolen goods BB circumstantial 
evidence af a separate substantive offense.'Bg In the former cases, 
it is arguable that the gravamen of the charge justifies the im- 
position af a requirement of proof of identity ra ther  than mere 
similarity. I t  is t rue that  even if the judge admits merely similar 
items, he would instruct the jurors that  the prosecution has the 
ultimate burden of proving the items' identity beyond a reason- 
able doubt; but the substantive law makes the items' identity such 
a critical issue in the case that  as a matter  of discretion, the judge 
should be permitted to demand proof of identity. In the latter 
cases, the evidence forms a link in the chain of proof; but the 
evidence does not h a w  the central importance it has in the for-  
mer cases. In the latter cases, the judge could accept a showing 
of mere similarity, that  i s ,  logical relevance. The judge would 
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weigh the cumuIati\e probat:ve value of ail evidence. including 
the articles similar to the stolen property, when he ruled on a 
demurrer to the eyidence or a motion for a finding of not guilty. 
directed verdict, or acquittal To date, no court has recopmzed 
or utilized a distinction between the two types of cased. 

E O T H E R  CIRCC. l fSTAlTIAL  PROOF OF T H E  
I D E X T I T Y  OF R E i i L  E P I D E X C E  

Only the first method, proof that the item is read 
hie, m$al \e r  the w e  of direct e\idence of the item's identity .ill 
the other methods entail the use of clrcumatantial evidence. The 
second, third.  and fourth methods have become widely accepted 
Boue\er, the acceptance of those circumstantial methods of proof 
does not preclude other circumstantial methods In the final 
analysis, the onls  absolute limitation on the use of circumstantial 
evidence is the outer boundary of rations.: inference If a given 
set of circumstances creates B permissive. rational inference of 
the item's Identity. the cireiimstances should be held to  be an 
adequate foundation for the item's admission. 

Psden D .  Cititeii States :ro illustrates the use of circumstantial 
evidence to authenticate an item of real evidence. In P e d e v  B 

police informer wa8 to purchase mrcot im from the accused. A 
policewoman rearched the informer before the informer left  to 
meet the accused. The search revealed that  there h e r e  n o  nar- 
cotics on the Informer's person. The police kept the informer 
under constant visual aurwillance. The Informer met the accused. 
The police again searched the informer immediately after the 
meeting. The second search produced a vial of morphine At the 
trial, the prosecution offered the vial in evidence The accused 
objected tha t  the prosecution could not identify the rial a3 a vial  
the accused had transferred to the informer. The prosecutlon 
elicited testimony as to the two searches. but the informer did 
not appear to testif>-. There was no direct evidence tha t  the in- 
former had reee l \ed  the ~ ~ a l  f rom the accused. Ne\ertheiesa. the 
tr ial  judge admitted the vial The appellate court sustained hls 
ruling. Even though the evidence did not fall \%lthln any of the 
settled methods of identifying real evidence, there was a con)- 
pellinp inference fro= the circumstantial e i idence  tha t  the BC- 

cuied had gixen the informer the y.81 n h s h  \?as discovered dur-  
ing the second search. 
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If counsel can invoke one of the widely-accepted methods of 
identifying his exhibit, he can virtually ensure its admission. 
However, the proponent should not feel constrained by the ac- 
cepted methods. Whenever counsel can prove a set of circum- 
stances creating an inference of the item's identity, he should 
unhesitatingly rely upon those circumstances as  the foundation 
for the item's admission. 

111. RELATED EVIDESTIARY PROBLEMS 

Trial practitioners face several recurrent problems in their ef- 
for ts  to lay a foundation for the admission of items of real evi- 
dence. The remainder of this article attempts to identify and dis- 
cuss some of those problems. 

A T H E  I.VTROD1CTIOW O F  T H E  C H A W  O F  CCSTODY 
RECEIPT A S  S C B T 4 S T I V E  E V I D E T C E  

When Military Policemen and C.I.D. investigators acquire a n  
item of real evidence, they ordinarily execute a DA Form 19-31, 
Receipt f o r  Property. The fa rm is a detailed record of the date 
the evidence custodian received the item, the recipient custodian's 
identity, the date the custodian relinquished the item, the identity 
of the person the custodian relinquished the item to, and the 
purpose of the transfer."' This information is obviously helpful 
to the item's proponent. In  fact, if the item's custodians are un- 
available to give personal testimony, the receipt's introduction 
as substantive evidence might be absolutely essential to the 
item's admission. 

Evidence custodians routinely prepare these receipts in the 
course of their official duties.17z Consequently, the trial coun8el 
can argue that  the receipt qualifies as  a business entry or an af- 
ficial rec~rd: '~  When the trial counsel makes this argument, the 
defense counsel ordinarily rejoins that the receipt is inad- 
missible because i t  was prepared primarily for purposes of prose- 
cution. The Manual expressly provides that even if a document 
would otherwise qualify as  a business entry or official record, the 
document is incompetent hearsay if it was prepared primarily for  
purposes of prosecution.174 

171 Army Reg. No. 196-6, figure 2-3 (15 So". 1970) 
172 See ~ e , i a i u l l y  Army Reg. Xo 195-5 (15 Rov 1970).  
1.3 MANUAL FUR COURTS.MARTIAL, USITED STATES, 1989 ( R E V  EO.), 

paras. 144a.o. 
174 I d .  at para. 114d. 
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A t  firat, It might seem almost self-evident that  B 3Iilitary Police 
proper? receipt 1s prepared primarily for  purposes of prosecu- 
tion. Law enforcement officials are as cognizant as counsel of the 
importance of real evidence in criminal prosecutions. I l i l i tar? 
law enforcement officials are trained to be constantiy aware of 
the necessity to "preserve itema of possible evidentiary value I '  li5 

Moreover. when il lmtrating the prohibition of the admission of 
documents prepared primarily for purposes of prosecution. the 
3Ianua.l specifically mentions Military Police reports such as the 
D.4 Farm 19-32 

Thui. B repo i t  of a m:.targ polieenian concerning his mvertiga- 
tmn  af an o!Tenie and the ira!ernenti of U I : ~ ~ E S ~ E  aceompaniing the 
r enor t  m e  not adm:ri.ble under either of these exceotmns BQ evi. 
d e i c e  of r t e  tru!), of the i b ~ t ~  rta!ed therein. ? i s  

Realistically. I t  must be conceded that one of the primary rea- 
sons for preparing Military Police property receipts is that  the 
receipt may subsequently be useful in a criminal prosecution 

There LS only one military case in point, l h i t e d  S'atss j'. 

Boxsrr."' In Botcsei, an Air Force Board of Review decision, 
the court president permitted the tr ial  coi in~el  to introduce ai1 
OS1 Form 67 Chain of Custods Receipt 8s an official record On 
appeal, the accused argued that the receipt was inadmissible be- 
cause lt had been prepared primarily for purposed of prosecution. 
The Board summanly rejected the accused's argument.  

While some military tr ial  judges have fallowed B o n s r r .  others 
have refused to do so. The judges who refuse to fo l low Boicser 
seem t o  be of the opinion that the Air Porce Board gave the 
Manual language. "made principally with B view to prosecu- 
tion," an unrealistically narrow readinp. 

To date, the Court of Military Appeals has not passed on the 
question of the admissibility of a Military Police property receipt 

I t  IPLISI be remembered that the military courts have generally 
given the Manual languape a restrict,Te interpretation. The msue 
has arisen most freqbently in ATVOL prosecutions. Ir. such prose- 
wtion8. the trial counsel cuatomariiy introduces a D.4 Form 188 
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Extract  Copy of Morning Report to prove the unauthorized ah. 
sence. As its title suggests, the DA Form 188 is an extract of 
original DA Form 1 Morning Report. The forms are admitted 
into evidence under the official record exception to the hearsay 
rule.'iB Since the fa rms  are  admitted as official records, they are 
subject to the attack that  they hare  been prepared principally 
for  prosecution purposes. In a few extraordinary cases, the courts 
have sustained the attacks and excluded the reports. In  Cnited 
States r. Jewell,lso the Army Court of Military Review held that  
a morning report extract, prepared during a trial recess, was 
inadmissible. However, such holdings are the exception rather 
than the rule. In the overwhelming majority of cases, the military 
courts have rejected defense arguments that  morning reports 
were prepared principally for  purposes of prosecution; the courts 
have rejected the arguments even where the originating official 
admitted that he transmitted the information "with perhaps an 
eye towards prosecution. , , .''l*l 

More importantly, in its latest pronouncement on the subject, 
the Court of Military Appeals interpreted the Manual language 
even mare narro\vly than the Air Force Board did in Botcser. In 
Cnited States i-. El;e.m,lBZ the accused was charged with a nar- 
cotics offense. The trial counsel introduced B North Carolina 
State Bureau of Investigation laboratory report. The report es- 
tablished the contraband character of the substance found in the 
accused's possess~on. On appeal, the accused argued that  the 
police laboratory report had been prepared principally for  pur- 
poses of prosecution. The Court rejected the argument. In re- 
jecting the argument, the Court stated that :  

We are no t  periuaded tha t  a chemical examiner's report  is made 
principally for purpose a i  p m e e u t m  The report  has  tha t  ultimate 
effect if the m d y w  establisher the forbidden na ture  of the rub- 
stance On ihe other hand, a negative report  eliminates the poi& 
bility af p r o ~ e ~ u f i o n .  Jus t  as a pathologist's report  ia  admimble  
because It is not his function "to determine tha t  the death was 
caused by any  particular perran OT even tha t  the death was the re. 
SulL of any unlawful eonduet," Xanual, a u p r ~ ,  paragraph 144d, 
20 also should the examiner's repart  be admirsible because his duty 
ends w t h  the examination of the sample submitted and he has  no 
remoniibii i ts  to determine either tha t  i ts  p o s w 8 i o n  was illegal or 
tha t  the accvred was the ru i l ly  par ty  involved. He does no more 

180 - C . M R  - (CM 426621, 16 August 1972). 
Umted States V.  Menard, 39 C.M R. 575, 530 (ABR 1963).  See I.A.G. 

School, U.S Army, School Text,  Military Criminal Law, The Law of AWOL 
$ 4 - 4  (May 1913) 

~ 

I?* I d  at p a r a .  ~ b .  

21 r S . C . M : A .  578,  45 Ch1.R. 363 (1972). 
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than geed EO esrabhih r n  mtmi ica! l?  neutral  fact, the ldentlfg of 
the rubrrarce 1 t 4 . - ' '  

On the basis of E t a m ,  the trial counsel can contend that the evi- 
dence custodian's position I S  analogous to that of the chemical 
examiner; by preparing a chain-of-custody receipt, the custodian 
"does no more than aeek to e a t a b h h  dn intrinsically neutral fact, 
the identity of the substance itself."18' In most cases, this con- 
tention would be valid. In the typical drug  case, where a chemical 
analysis 1s necessary to establish the contraband character of the 
seized substance. the custodian's act of preparing the receipt is 
as neutral an act as the chemist's nct of analyzing the substance 
Indeed, since the preparation of the receipt might help protect 
the Government against subsequent claims liability. the prepara- 
tion of the receipt is arguably less prosecution-oriented than the 
chemical analysis. H G W W ~ ,  the trial counsel probably cannot 
invoke Eaam where the contraband character of the item should 
hare  been obvious to the evidence custodian from mere visual in- 
spection. Suppose that evidence custodian is assigned to an in- 
stallation where there 18 a valid general regulation, proscribing 
the possession of sawed-off shotguns. If the custodian prepares 
a property receipt which will help to trace a sawed-off shotgun 
to the accused. the custodian can hardly arpue that his act is in- 
trinsicallx neutral. If the article's contraband character 1s ob- 
vious, the custodian muat realize that  by connecting the accuaed 
to the article, he does more "than aeek to establish an intrindi- 
cally neutral fact. . . ." ' ' 8  

We cannot predict whether the Court of Military Appeals will 
retreat from the broad language it used in Eaons.  However, 
untii and uniees the Court retreats, Erans  w,ili probably hare  the 
effect of reinforcing Bozcsar. 

E .  T E S T I M O S Y  B Y  THE T R I A L  C O r S S E L  

In some rare cases, it becomes necessary for the trial counsel 
to testify to the chain of 
fessional Ethics and the new Code of Professional Responsib 
discourage counsel from testifying in a case in nhich they 
pear.187 The question arises n-hether the trial counsel's testimony 

Both the old Canons of 

a t  582.  45 C I 1  R at 356 

188 See, e 0 ,  United States v Cathe). 7 C M R 609 (AFBR 1962) 
-e: .<EA CODE or PROFESEIOKAL R L I P U X ~ ~ B I L I T Y :  Di.eiplmarg Ruler 6. 

101 and 5.102 ABA CAYDIE 01 PROrESJIOZAL ErXlCS No. 19. 
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a s  to chain of custody is a ground f a r  reversal. The Court of Mili- 
tary Appeals faced that question in Cnited Staies v .  Wkitaere.16' 
The Court answered the question in the negative. Honerer ,  the 
Court did not announce an absolute rule t h a t  the trial counsel's 
testimony can never constitute a ground for reversal. The Court 
emphasized that  it was limiting its holding to the facts  of the 
case before i t :  

from the accused until they aere  offered ~n evidence lB@ 

Thus, the Court limited its holding to the fact situation where (1) 
there is no serious factual dispute concerning chain of cuatody 
and (2 )  the trial counsel refrains f rom expressly referring to 
his testimony in closing argument. 

In the Whitacre decision, the Court made no reference ta  the 
Canons of Professional Ethics. At the time of the decision, neither 
the Code nor the Manual nor any Army Regulation expressly ap- 
plied the Canons to military counsel. However, Change 10 to 
AR 27.10 now provides t h a t :  

The . . . Code of Professional Respansibility of the American Bar 
Anlociation . . . (1%) applicable to judges and lawyers involved in 
court-martial proceeding8 in the Army 100 

Even before the Change, the military courts indicated a niliing- 
ness to apply and enforce the new Code and its implementing 
Standards.1e1 Disciplinary Rule 6.102 of the Code states a gen- 
eral rule that  a lawyer must withdraw from any case in xhich  
i t  becomes obvious that  he will have to testify.1e> The rule is sub- 
ject to exceptions stated in Disciplinary Rule 5-101.103 In perti- 
nent part, those exceptions permit a n  attorney to remain in the 
ca8e after testifying: 

(1) If the testimony will relate solely to an uncontested matter. 

lie 12 U . S C . M A .  345,  30 C.M.R. 346 ( 1 9 6 1 ) .  
lso I d .  at  349,  30 C n1.R at  349. 

Army Reg. No. 27-10, para. 2-32 ( 2 3  Feb. 1913). 
181 See, w., United Stater V. Perez, - C.M.R. - (SPCbl 7929, 10 

October 1972).  (The  court Invoked the ABA Standards' proviaions on repre- 
sentation of multiple defendanti.) 

1 0 2  ABA CODE OF PROFESSIONAL RESPOXSIBILITI, Dl3eiplinar)- Rule 5-10?, 
193 I d .  

lii  



61 MILITARY LAW REVIEK 

( 2 )  If the terrimany wl! relare solely to a matter of forma:?fp and 
there IS  no reawn to beliere tha t  wbr tan t ia l  esidenre u1!1 be 
offered in oppoamon ta the tes tman)  I(.* 

On its facts, Whitaera fal ls within exception (1). 
BY virtue of Change 10 to AR 27-10, Disciplinary Rules 6.101 

and 5-102 apply directly to military counsel. The military courts 
might veri- well eniorce those rules bl- treating violations as pre l -  
udicial e r ~ o r .  If the situation compels the trial counsel to testify 
as to chain of custody. he would he a i s e  to w t h d r a w  from the 
case or seek an express waiver from the accused. Certainly. 
before testifying, the counsel should ensure that his testimony 
will fall within one of the exceptions listed in Disciplinary R.de 
5-101. The trial counsel should inquire of the defense counsel 
whether the accused intends to contest the issue of chain of CUJ- 
tody If the defense coumel  assures the trial counsel that the ac- 
cused does not intend to contest that issue, the trial counsel's 
testimony and subsequent participation in the case would be per- 
missible. 

C. T H E  PRESCMPTIOS OF REGCLARITY  

As previously stated, If the proponent must probe a chain of 
custody, he must account far  the item's safekeeping and handling 
by the links in the The lmks are often public employees 
and officials There is a common presumption that public officers 
properly execute their duties.:"i The proponent can argue that  the 
presumption applies to the public officials' handling a i  the item 

A cursory reading of the decided cases might lead the reader to 
conclude that there i z  a sharp split of authority on the issue 
whether the presumption applies to public officials' handling of 
evidence. Same cases contain statements to  the effect that the 
proponent cannot use the presumption to " s u p p ! ~  missing links 
in the chain." lei However, mast of the cases hold that the pre- 
sumption "attaches to the handling of evidence within the control 
of public officials." The military cases follow the maJarit? 
view"."o Xhile the cmes seem conflicting, the conflict is illusory. 
In the leadina case refusing to a m l r  the ureaumution. the pro- 

~ ... . 
~ 

1-1 AB.4 CODE OF PROFESEIOSAL RESPOSSIBILIT-I, Disciplinary Rvle i.101. 
:%I E e r c a n  I B ;, a u p i n .  
. M A S L A L .  FOR COURTS-MARTIAL, 1969 ( R E I .  ED), para. 1380. 
19: Bauer v Veith, 374 Xich 1, 3, 130 F V 2 d  8 5 i .  859 (15641. See 

1'') U'eif Y Cnited Stater,  359 € 2d 50,  5 6  (8th Cir 1966).  cert dmhrd, 

1 3 0  lmited States Y Martinez,  43 C.MR.  434.  136 (ACMR 15701 

0160 29 A m  J l r .2d  E ; i d m c e  8 775 ( 1 9 6 7 ) .  

386 U S  867 115661 
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ponent's showing did not satisfy the normal standard of proof for 
chain of c~stady.~oO In mast of the cases purporting to apply the 
presumption, the proponent's showing satisfied the normal stand- 
a r d ;  and the court referred to the presumption when the defense 
view raised the spectre of possible tampering.201 In effect, the 
cases applying the presumption (1) treat the proponent's show- 
ing as the foundational facts giving rise to the presumption and 
(2 )  use the term, "presumption," in the tcchnical sense of a de- 
vice for shifting the burden of going fornard.?02 Once the pro- 
ponent has presented a showing satisfying the ordinary standard 
of proof, he gains the benefit of the presumption; and the ac- 
cused must then assume the burden of going forward with evi- 
dence of tampering.203 I t  is believed that  even the jurisdictions 
recognizing the presumption would not apply i t  if the proponent's 
circumstantial showing did not satisfy the normal standard of 
proof. In  short, the cases can be reconciled an their facts. 

A few civilian jurisdictions have extended the prewmption to 
private persons in responsible positions such as  doctors and 
nurses.2o' The military courts have not as yet recognized this 
extension. 

D. T H E  PRESCWPT1O.Y OF PROPER H A S D L I S G  OF 
MAILED ARTICLES 

Policemen often seize articles a t  location f a r  from police lab- 
oratories. If the articles require chemical analysis, it is standing 

200 Baver v Veirh, 374 hfich 1, 130 \1 W 2 d  697 ( 1 9 6 4 )  [There was no 
competent evidence that the body flvid had been extracted from the proper 
body) .  

201 Sea. e g , Kmired Slates v .  Marks, 32 F.Supp 459 (D.Cann. 1940) 
(The circvmrtantial  evidence. including the marking! the arreiting officer 
placed on the packager, * a s  suficienf t o  iupporr an inference that the chemmt 
received and analyzed the same packaesa the officer aeized i rom the accused). 

C MCCORWCK. HASDBOOX OF THE LAW OF EIIDCXCE $6 345.16 (Zd 
ed 1972) ; U.S DEP'T OF ARMY P I I P X L B T  h-0 27-2, A N A L I I I I  OF CONTEXTS, 

1970) P 27-1.  .A true presumption can be regarded ab a procedural device for 
shifting the burden a i  going farward t o  the opponent. The presumption arises 
when the praponenr ivstains his burden r i  going forward t o  the extent that 
he subjects  the opponent to the poiribility of a premptarp ruling against the 
opponent. 

21'6 In Gallepo Y Unlted States, 276 F 2d 914. 917 (9th Cir. 1960).  the 
court  i t l t e d  that It would apply the presumption "[wlhen no evidence in. 
dicating otherwise i s  produced. . . :' Thii  language I J  still another m d i e a t m  

the term, "pTeumptian." a& a shorthand exprersian 
it the burden of going forward EO the opponent 
States. 416 F.2d 767 (D.C Clr.  1 9 6 9 ) :  Pasadena Re- 

search Laboratories v United States, 169 F.2d 375 (9th Clr. 19481, eerl .  
d e n w d ,  335 U.S. 653 (1948) 

n i m w  FOR COLRII.MI*RIIAL. U ~ E D  STATES, 1969, REWED EDITION (JULY 
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operating procedure to send the a r t x i e  to the laboratory by 
registered mail.3oz If the proponent can prove that  a link in the 
chain mailed the article to the next link and that  the addressee 
link received the article, the proponent does not have to make 
any affirmatire showing of the postal employees' handling of the 
article.2os The proponent need not identify the postal employees 
who handled the article or call those employees as wltness.~L'T The 
courts hare  been wil!ing t o  presume that  the postal employees 
properly execute their duties and that  the employees deliver the 
article in substantially the same condmon it was in when 11 was 

The courts have applied this presumptmn to regls- 
rst class,?i" and special delivery mail."? 

The courts permit the proponent to use the presumption to 
bridge the gap  between mailing and delivers to the addressee 
However, the courts have refused to allow the proponent to m e  
the presumption to bridge the larger gap between a custodian's 
mailing and his receipt of a report f rom the laboratory In Kor-  
sas T. Foster, the officer mailed a sample to the police l a b  
oratory. By reply mail, he received a laboratory report of the 
sample's analysis. There was no other competent erldenee that  
the chemist had analyzed the mailed sample The court held that 
the showing of chain of custody v a s  insufficient 

IV. COSCLUSION 
This article does not purport to be an exhaustive analysis of the 

identification of original, real evidence. I ts  principal purpose has 
been to identify the analgtically separate methods of ldentifyinr 
real evidence. The listing of methods should enable counsel t o  
better discern the distinct requirements and discrete probative 
\ -due of each method. In  planning his foundational evidence, the 
proponent should use the technique of combining as many methods 
as possible in his line of questioning. Having laid his foundation 
in this fashion, the proponent can make several. alternative argu- 

-*> Army Reg. S o .  196.6, para. 2.8012)  ( c l  (16 Nov 1970) 
9'8 P e o ~ l e  r Jarn,ron. 29 ADP Div 2d 973.  289 I Y 9 2d 299 (1968) 
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menta for the admission af his evidence. The greater the number 
of arpuments the proponent avails himself of, the greater the 
likelihood that  the judge will admit his evidence. Moveover, if the 
proponent understands the nature of the various methods, he will 
not be constrained by the orthodox methods; he will naturally and 
justifiably resort to the argument that  the cumulative probative 
effect of his circumstantial evidence creates a permissive infer- 
ence of the article's identity. 

The law governing the identification of real evidence exemp- 
lifies the common law's skepticism and rationality. On the one 
hand, the law steadfastly insists that  the proponent authenticate 
his real evidence; it refuses to accept his evidence a t  face value. 
On the other hand, the law does not irrationally iimit the pro- 
ponent to any particular mode of proof; the law will accept any 
persuasive, circumstantial showing. A practitioner who under- 
stands the law's skepticism understands why, of necessity, chains 
of proof are sometimes long. However, if he appreciates the fact  
that all the method8 of identifying real evidence are bottomed an 
simple rationality, he knows that  even a long chain of proof need 
not be tortuous. 
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The C o n s c i ~ n c e  o j  a Lawger, David Xellinkoff 
West Publishing Co., 1973 

The military defense counsel often can find himself a t  odds 
with his "boss," the Staff Judge Advacate. Hi8 resolution of that 
problem may well be critical to his client and to the administration 
of military justice. The mle of the defense counsel - t h e  counsel 
for the accused - is a difficult one to  pin down with precision. 
But  because he is "counsel for the accused" he is often looked 
a t  warily as some strange breed more akin to the criminal than 
to the law. A t  times, his actions on behaif of his client are viewed 
by his superiors as "unethical" or "unprofessional" because they 
belived the accused is guilty and should be convicted and punished 
without question. The conflict is thus drawn between the moral 
and legal questions of guilt. 

An article appeared recently in The Washingtoii Post1 discus- 
ring the work and social plight of the criminal defense Iavyer. I t  
looked a t  the misconception that  a criminal lawyer in no better 
than his client, and countered with the observation that  many 
nonfelonious Americans find i t  necessary to call upan the criminal 
defense lawyer when they find themselves "sucked into the crim- 
inal justice system." The criminal lawyer is pictured as  a man 
of humble origins who worked his way through law school and 
who accepts the label of "outcast" because h e  believes he is the 
champion of causes, a la "Judd for  the Defense." 

This general view of the defense counsel exists in the military 
community. Many Commanders and Staff Judge Advocates see 
the defense counsel as  a threat to Food order and discipline, or 
as the apostle of the legal "technicality" which defeats the Army's 
needs. For both the defense cnunsel (who needs to know his role) 
and the senior judge advocate (who needs t o  understand the de- 
fense counseI's role), The Conscience of a L a i v ~ e r  is a valuable 
book. 

An excellent blend of history, lepal writing8 and story-telling, 
Mellinkoff's work 1s as entertaining as it is informative, and 

I The Washington Post, Feb. 18, 1973, at E-1, e d  4. 
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thus is a far  cry from being a dry rehash of ethics opinions and 
case commentaries 
English murder trial of R ~ g i ~ i o  u .  Cottit 
sented in a perceptive. journalistic man 
Bishop's classic T h e  D a y  L>,mBi  was Shot. It 13 here that  the 
historical perspective comes into play, a8 nlell~nkaff recounts the 
passage of the Prisoner's Counsel Bill in 1836, ending centuries 
of English criminal practice nherein the court was counsel for 
the accused. Cni*,soiFter'a C u e ,  coming only f o u r  rears later. 
raised all the horrors predicted in the debate on the bill. Par t i -  
cularl?., i t  revealed a lawyei urging the cause of a man who had 
secretly confessed his guilt. This horrified man>- nineteenth cen- 
tury English moralists who s a x  justice as a search f a r  t rufh in 
which the guilty man elther pleads his guilt or  holds his peace 
while the prosecutor conducts the search. This view obscures the 
fact that  a man is entitled to what "the Ian giveth him" and that  
the lawyer's t ruths  are the l a i r  and the evidence, not an absolute 
"Truth" or the guilt feeling of an individual accused. 

Herein Ilea the dilemma for the lawyer: Hon do you support a 
cause which you know t o  be bad? Xeilinkaff gib-es Johnson's 

do not know 11 to be good or bad till the Judge 
Yet Ifellinkoff does not stop with this bit of 

rationalization of the defense lawyer's quandary. Looking a t  the 
English and American s r i t e r s  of legal ethics and the precursors 
of the ABA Code of Profeseianal Responsibility he finds little 
comfort for  the defense lawyer trying to determine his moral 
obligation in the defending af a guilty man. Even the present 
A B 4  Code and the American College of Trial Lawyers' Code 
of Trial Conduct provide limited guidance. One of the more inter- 
esting aspects of Yellinkoff's examination of the Enelirh and 
American traditions is that  the military defense ~ o u n ~ e l ' s  role as 
appointed defender is more analogous to the role of the English 
barrister who, unlike hie American ~ o u s i n , ~  I S  bound to take the 
cases that come to him 

Courvois~er's  Cas serves as a jumping off point for the dis- 
cus~ ion ,  often through the writings of various legal scholars, of 
a a i d e  range af topjcs. Mellinkoff reveals the public opinion re- 
action and the religious influence an the issue of defending a 

Only one case is con 
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guilty man. He considers the problem of how f a r  a lawyer might 
go in his defense in casting the guilt on another, discrediting the 
truthful witness (for he, like all of us, has some flaw), or in com- 
menting an his personal belief in a client's case. The varying 
opinions of legal scholars in  these areas give greater under- 
standing to the common disdain the public has for the lawyer 
(whose profession they rarely understand), which is the eom- 
mentary for Ifellinkoff's introduction. 

As his introduction is depressing far the lawyer, so is his con- 
clusion a sign of hope for the lawyer and the subjects of the 
criminal justice S)-stem. He states: 

The l asyer .  B I  lauyer. 13 no w e e t  kind loving moralizer He 
a ~ s u m e s  he IS needed. . [and 151 B man with a strange devotion 
t o  hi? c1 en? IC  IS  a devotion tha t  cannot be dismissed B J  the 
natural product a i  a fee . [ * I s  a profession, the independent 
lawier l i ~ e  the free press 19 unpopular w t h  those u,ho consider 

inefficiency and other people's liberties an ~n. 
T l h e  lauier's m i m m  IS the nanetheleir a ~ e -  
:a m k e  a reality of equality before the law 

YAJOR JACK F. LANE, JR.' 

. U A J O R  J.4GC. US Army I ~ . ~ ~ r u e r o r .  Ciwl Law Division, The Judge 
Advacate General's school. V s Army 
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