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DUE PROCESS IK MILITARY PROBATION 
REVOCATION: HAS MORRISSEY JOINED 

THE SER\'ICE?* 
By Llajor Rufus C. Boung. Jr."' 

I. I N T R O D C C T I O L  
T h e  Supreme Court afforded substantla1 procedural protections' 

to parolees facine parole rerocarian when it decided in Uorrirrey c. 
BrewerZ that co6titurional due process safeguards were to be applied 
to parale revocation proceedines. In Gagnon c. ScarpeW decided 
on May 14. 19-3, leis than a ve& after .Alurrirsey, the Supreme Court 
extended procedural due p&esr protecrians to probation reroca- 
cion proceedings. Of the armed WYICCS, howerer, only the Army 
has determined* that the procedural protections mandated b>- the 
Supreme Court in Cforrisre? and Scarpelli are available to  the mili- 
t a n -  man facing racation of a suspended courr-martial sentence. 

T h e  comments prompted b!- the Iforrisre) decision hare been 
numerouss but none have provided a derailed post-.l.lurrarey anal?. 

"Th i s  v t ~ c l e  oaj adapred iron? 3 rllesls p m e n r e d  :o The  Judge Adi-ocm 
Gener i l i  School, C S  %mi. Charlortewlle, V q m i ,  n h d e  the author w a s  a 
member a i  rhe Tnenr)-Second Xdinnced Course The  opinions and concIui lon~ 
exproired herein are those of the mdividuil author and do  no[ necelrarlli I e p r e ~  
sent  the n e w  of The  J u d g e  Adrocare G e n e r d i  5choal. L'S Army the U S  
i l i r i n e  Carps, or 1") orher p e i n m e n t a 1  agonc! 

* *  J l G C ,  C S .  llirine Carps. B . A .  1962. S m  Diego Stare Caileqe. I D .  1965, 
Unirerrir). of Sen Diego. \lembsr of the B i n  of Ca lh rn i r .  O i o p n .  C S  Svpremc 
Courr and the Courr of \llliiiry Appeali. 

1 T h e  due procoir pmecnon i  prescribed br the Co i r r  n e ~ e  fanilliar ones. See. 
CS. .  Goldbere r Kelh. 39- C.S 2'4 119'01 

l 4 0 8 U d i l l  (1972). 
3411L'S,i78 ( 1 9 7 3 ) .  
4D~partrnonr of the Arm? hleisige 1972/11992. repiintrd in Tar Aahir 

L . w x a .  Jan. 1973. nt I 3  (The  applicarma o i  I l a n t i i )  uis limited 10 i i c i f ion  
of suspended sentencei to confinement) S m e  rhri i r d e  U S E  pxepared, The Judge 
kdvocare General of the Naiy has exp'erred the o p i n m  rhir rhe procedural safe- 
p a r d s  sei  forrh in .d lomiiey 2nd Scrrprlli should be applied t o  the prceecdme 
t o  r r c m  the suspended court-marod ientencei m Lonfinemenr. Lerrer of The 
Judge Ad,mrre General of the S a ~ y  JAG\- I r r  J A G  204.2 JAB. mkn ier  
l i s 8  of 22 Feb 19% R ~ g v l a r m n r  ~mpltmenring thx opinion have not ) e t  been 
pmmulgired. 

I S L E ,  e.&, The Suprmir Court, I971 Tmn 86 Hlai. L Rrr. 1. 95 (1972). 
Cahen, A C a m m t  on Ilorriiiey u, Breurr' Due Pvocrn rind Piioie Rsiorrnoii, 
8 0.x. L 81-u. 616 (lV72). Loensrem, Acreferitina Change in C m ~ c f i a n n l  Lri: 
The lmpict of M o i r i i i i y .  C i r i a i v a ~ o r i i  REI Jan 1974, at  528 .  

1 



65 MILITARY LAW REVIER- 

SIS of the procedural due process protecrians now applicable 10 XYO- 

cation of parole and or rhe rerrninarion of milirary 
probarion.' 

Present milltar) procedures for racanng more serious suspended 
court-marrial sentences are prescribed by the l lanual  for Courta- 
\larrial.8 The \lanual proiides general guidanceD and sets forth a 
sample record'n to be fallowed when hearings are required." Be- 
cause the \lanual predarei .Mormm>, it conrains no proi-iimni COY- 
ering some o f  rhe marrers which merited rhe Courr's attenrim 111 

-4s rhe significance of rhe Worrisiq and Scaipelli decisions be- 
comes more widel? underarood, 11 appears increasingly Iike1~- rhar 
the vdidir!- of prerenr niilirary probation revocarion procedures will 
be challenged in the federal courts.18 Habeas corpus atrack in this 
inxance is simplified because the Urnform Code of Alilirar!- Justice 

.Morrirre? 1 2  



M I L I T A R Y  P R O B A T I O N  R W O C A T I O N  

(UC\lJ) has no provision far direct review of proceedings held to 
vacate suspended court-martial sentences." 

In  addition to causing concern o n  the part of judge advocates, the 
potential impacr of .Mornssey on the SerL-ices requires interest at the 
highest military levels for several reasons. First, it would seem 
unwise, m the era of the all volunteer force, to deny military men 
rights granted civilians b y  the Monirsey and Scarpelli decisions. 
Secondly, elimination of the draft and concern for the rowth in 
the military manpower budget suggest that the armed 8,rces will 
be under increasing pressure ro use their trained personnel more 
effecdrely. T h e  increased use of probationary suspensions of courts- 
martial sentences, as an alternative to extensive (and expensive) con- 
finement is suggested as one source of manpower conservation. 

Before the wide-scale use of military probation is adopted as a 
partial remedy to manpower problems, however. the full implications 
of .Morrirrey must be understood. Armed farces policy maken 
must know what rights must be afforded the probation vioiaror, and 
what consequences grow from the exercise of those rights.'J before a 
policy favoring increased use of probation is adopted." 

The  Supreme Court's recent decisions in Monirrey and Scarpelli 
provide an appropriate contemporary framework far an analysis of 
the validity of military procedures for vacating suspended courts- 
martial sentences. Review of the judicial growth of servicemen's 
rights and the legislative history of military probation will establish 
that Monirsey and Scmpelli ire applicable to the armed farces. 
Once it has been established rhat the Morrissey and Scarpelli pro- 
tections are available to the military probationer, these cases and 
their progeny in both parole and probation rerocation will be mote 





MILITARY PROBATION REVOCATION 

llorrissey had been comicred ~n IOU-a in 1967 for the false 
drawing and uttering of checks. and sentenced to not more than 
seven years confinement. H e  was paroled from the Iowa State 
Penitentiary in 1968. Seven months later. on the order of his parole 
officer, .\lornssey was arrested at his home and confined in the 
county jail. His parole officer reported to rhe state parole board 
thar hlorrissey had violated parole b y  buying a car under an as- 
sumed name, operating ir without his pa& officer's emission. 
giving false staremenrs m police regarding his address an! insurance 
following a minor accident, obtainhe credit under an assumed name, 
and failing to report his place of reGdence to his parole officer. 

One week after his arrest, and following review of the parole 
officer's ex par te  report. the Iowa Board of Parole revoked \lor- 
rissey's parole and he >%-as returned to the Iowa Stare Penitentiary. 
O n  appeal from the denial of his peririon for habeas corpus, \lor- 
rissev argued thar the rerocarion of his parole wirhour a hearing 
denied hym due process. Iowa contended that no hearing was re- 
quired.22 

T h e  Supreme Court agreed with \lorriiaey. and held that in the 
t!-pical parole revocation. due process required t w o  hearings. T h e  
first is an informal preliminary hearing to be held with reasonable 
promptness at or near the place of the alleged Liolation, when the 
parolee is confined pending final revocation action. T h e  purpose 
of the informal prelimmaw hearing is to determine whether there 
is probable cause to believe a parole violation has T h e  
second is a more comprehensive hearing to be held after the parolee 
is returned to prison. The purpose of the second hearing is to rerieu- 
the probable cause determination, and ro determine whether iero-  
cation of parole is w a r r a n r d 2 '  

In Gagnon v. Scrrpelli,zz the Supreme Court exrended the ,Mor- 
rirre) holding to probation relocation proceedings Scarpelli had 
been conricted of armed robbery bv a lVisconsin court. and had 
been sentenced to 15 years in priion.' T h e  trial judge suspended the 
sentence and placed the defendant an probanan. Pursuanr ro an 
intermre probation supervision compact, Scarpelli was pernutred 
to travel to Illinois. where Illinois authorities u e r e  to supervise 
Scarpelli's probation. They  never had rhe opportunity ro do so. for 

>'Id.  e t  4 %  Tho case involved a co-peoooner, Booher. whore cise % i s  con- 
solidired with Morrissey'r end a h i c h  involved fncrr which were much the simc. 

2 3 l d .  ST 485. 
24 Id.  at  488. 
15411 US 778 (1973). 
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65 MILITARY L48 REVIES 

within a few days of his a m i d  Scarpelli was apprehended In the 
course of a burelarr  LTisconsm authorities revoked ScarpellCi 
probation w i r h o s  a 'hearing. on rhe basis of the Illinois report of 
Scarpelli'r inioliemenr in and m e s t  for rhe burglary. and for h a  
arsaciarion with a known criminal, his partner ~n the burglar!-.2B 

IVhen Scarpelli later sought relief. he alleged that revocation of 
his probation without a he&g denied him due process The  K S. 
District Court for the Eastern District of IYiicansm agreed?: and 
rhe Serenth Circuit affirmed.?' In an 8-1 decision the Supreme Court 
held rhat the revocation of Scarpelli's probation without a hearing 
constituted a denial of due process." T h e  Court extended the 
. i h r i i i e , ~  holding to COI-CI revocation of probation as well as pa- 
role, normg that the two were, for practical purposes. Indistinguish- 
able.30 

In addition to holding that rhe probationer facing rerocatmn 
u a s  entitled to the hearlings prescribed in lforniie?. the Scerpelli 
Court reached rhe issue of the indigenr probationer's right to be rep- 
resented b! appointed cotinsel in rei ocation hearings T h e  Supreme 
Court concluded that w hile the arsisrance of counsel m a i  be ewen- 
rial ~n some cases, ieiocation proceedings mere unlike criminal trials 
and therefore declined to hold char counsel \vas required in all re io-  
cation cases.31 The  Court refused to appl?- a blanker right to coun- 
sel mle as 1t had in Gideon c. lV,zinwig/x3? Instead. the Court 
provided guidelines for probation and parole authorities to  use 
in their diicretiomr) action on requests for couniel by probationers 
and parolees facing 

The  Court did nor decide whether a probationer or parolee x i  hu 
was not mdigenr. or  whose case did nor m e e t  the councel p d e l m e s .  
had rhe right to  the preience of ret,qiiied coiiniel 

Tdken together, rhc , l lmrme ,~  and Scerpelii cases establish that 
a probationer or parolee confined pending final relocanon is en- 

3 4  I d .  ar  781 n 6. 

6 



M I L I T A R Y  P R O B A T I O N  R E V O C A T I O N  

titled to two hearings, a preliminary probable cause hearing and a 
final revocation hearing. At the preiiminary hearing the probationer 
has the following n g h k  

[el nodcr of the alleged violmom oi probaoon or perole, 
Ibl an o p p r m n r y  IO sppcsr end present eridrncc on his OM behdi. 
id L condinonnl nghr m canfrom adverso WimLssEs. 
[dl an independent decision miter. 2nd 
[el  2 w m e n  r r p n  of rhc heuing.rr 

T h e  Court in Scarpelli enumerated the parolee or probationer's rights 
at the final hearing: 

(3) wdmn n o i m  of rhc claimed violations of [probinon or1 pirole. 
(b) disclosure IO rhc [pmbarianerl parolee of cvidencc ~gainrr him. 
(c) oppomniry io k hcsrd in perm" m d  to prerenr ulimciies and 

documentary evidence. 
(d)  the right to conironr m d  cross-examine ndverrr wimenci (unlcs 

rhe heiring officer specifically finds good c l u e  ior not dlouing 

L 'neutrel and detached' hraring body such Y 1 rrsdirionnl psrolr 
board. members oi which need not be ludicid officirr or l rwgm,  
and 
I wrirrcn iiuemem by the iicrfindirr u IO rhc evidence rolrid on 

2nd reaims far revokmg 'pmbmon 011 p r r o l o ~  

confrontlno") ; 
(e)  

( f )  

E .  T H E  MORRISSEY RATIONALE 
In Morriaey, the Court analyzed the nature af parole and the 

nature of the interest of the parolee in continuing his conditional 
liberty. T h e  Court rejected the notion that the availability of due 
process protections in the parole revocation context turned on the 
characterization of parole as a right rather than a privilege." 

In Monirrey, the Chief Justice cited Cafeteria 6 Restaurant Work- 
ers Union c. .WcE1royss for the proposition that the determination 
of the requirements of due process in a given situation must start 
with an examination of the precise nature of rhe governmental 
action in question, and its relation to, and the nature of the private 
interesr affected. The  Chief Justice noted char not all situations 
calling for procedural safeguards call for the same safeguards." 
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The  Chiet Justice rhen addrwed rhe narure ot  parole. H e  noted 
thar while rhe Itberry of rhe parolee is condirmnal. i r  does involve 
man>- ''core ;.i/iiei" of unqualified liberg-:' These ' core ralues" 
include rhe right to be emp1o)ed. rhe righr r o  be w t h  lriends and 
fund>- and to farm rhe orher 'enduring attachments of normal 
life" ' which a x  included in the parolee's conditioned hberr)- 
Terriunarion oi the parolee's cond:tioned hberrv \ \as found by the 
Court ro m h u r  2 grei~oui loss" on rhe parolee and others.'? The 
Chief ]usrice said that rhe parolee's "liberr!- LS ialuable and must 
be seen as within rhe  p ro rec tm of the fourteenth amendment Its 
terminxion calls for iome orderl!- process, howet er informal." '" 

.As ro rhe "miormal process'' he con 
said char uhile rhe stare ma, hare  an 
being able tu return a parolee I O  p r i m  
joriiiil rrial, it had 120 interest in rerurniiig the parolee c o  praan i i i th- 
our In) hearing.i* simple factul l  hearin! vd1 not interfere with 
rhe e ~ e r c n e  of discrerim '. rhe  Chief J U S ~ I C C  pointed OUI. He COLI- 

cluded char society. a i  m e l l  2s the parolee. has an interest In treating 
rhe parolee xrirh basic fairness. not onl, as a rehabilirarii-e measure. 

based on erroneous inlornunon 
al reaboll of duoliiing re~"car1olli 

111. C O S S T I T U T I O S h L  UUE PROCESS 
AXD T H E  SERVICE\I.AS 

The lforriiiej and Si..irpelli hearing requirements are founded 
on rhe fair hearing reqwrcmenri of  rhe due process clause of the 
fourreenth amendment There 15 no qaemon char these requirementi 
are binding o n  the s t m i .  and rhar equivalent requirements are appli- 
cable to rhe federal go! eriinienr through rhe due process clause of 
the fifrh amendmenr The difficiilr dererminarmn is wherher . l lo r~  
rzsiey'i righri a re  araildble to rhe seniceman. since not all consti- 
curiondl righri ,ire Applicable in rhe milirary. 
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In  Burns Y. Wilson" the Supreme Court discussed whether con- 
stirutianal protections are arailable to serricemen. B u m  was a 1953 
case in which three airmen claimed that a prejudicial atmosphere 
surrounded their impending general court-martial on rape and mur- 
der charges, and the relief roughr amounted to trial b y  a civilian, 
rather than a military, forum. T h e  Court denied the petition, noting 
char basic constitutional rights were available to ~ervicemen.'~ Mili- 
tary courts in that era were reluctanr to accept the Burm canclu- 
sion that the Consrimtion was applicable to courts-martial, and in- 
stead relied on the concept of "military due process" to provide 
essentially the same protections. 
In 1960, however, the United States Court of Militarv Appeds 

finally agreed with the Supreme Court, and said that constitutional 
protections were available in the military justice system, including 
all except those ". , , expressly ot by neiessary implication inappli- 
cable"" to  the armed forces. 

More recently, in United States v .  T e m p i P  the Court of Militarv 
Appeals held that the fifth amendment confesrion prorections an- 
nounced by the Supreme Court in Arizona v. Mirandas' were appli- 
cable to the armed farces, noting that both the Supreme Court and 
the highest military court were satisfied that all constitutional safe- 
guards applied to the military lustice system, in the absence of neces- 
sary Implication that the protection was limited to civilian appli- 
cation.sz 

Wirh resvect to the ouestion of whether the Suvreme Court's 
decisions 0; due process'in parole and probation r e k a t i o n  hear- 
ings apply to the armed forces, it should be remembered that the 
Morrirrey protections flaw not  from an express constitutional pra- 
vision dealing with probation or parole revocation, bur from the 
broader concepr of 'due process." There is certainlv no military 
exemption either expressed or implied in the due prdcess clause of 
the fifth amendment. S o r  is there any implication in either Mor- 
rirsey or Scarpelli that those decision<are limited in their applica- 

(7 346U.S. 117 (1913). 
4Sld.  at 142. Accord, Kiufman I. Secretary of thc .Ah FOICE, 415 F l d  591 

(D.C Cw. 1969), ten. denied, 3% US 1011 (15701, Carlion v Schleringer. 364 
F. Supp. 626 (D.D.C. 1973). 

4BUnited Sinter V. Jamby, I 1  USC.M.A. 428. +10-11. 29 C.;M.R. 244, 2M.47 

1016U.S.C.M.A.629.17C.MR 249 (1%7) 
81384U.S.436 (1%6). 
12L6U.S.C.M.A.sr631.17C.M.R.nr2j4. 

9 



65 MILITARI L A 8  REIIEU 

biliry ro civilians. In  addition. rhere is no irnplicarion i n  the namre 
of military probation rhar rhe .%forrim? and Scarpelli holdings are 
necessarily inapplicable ro rhe armed forces. 

The  interests of borh rhe cirdian and the milirarv probationer in 
their liberty, rhe termination of which is at the cbre of the .Mor- 
rirrey holding. are comparable if not identical. Each has a strong 
inrerest in leading a normal hfe and in forming rhe .'enduring ar- 
rachments of a normal life." 53 XVhile borh mi l imy  and civilian pro- 
barioners are rublecr to ". . mans restrictions nor applicable to 
other cirirens . ." j4, rhe conditions, in each case. are "very different 
from rhar of confinement in a prison." 

The  inrerest of mi1irar)- society LS nor  affecred n x h  an! grearer 
impacr rhan is cirilian society by the application of due process 
prorecrionr to probation rerocation. Seirher society has a defensible 
inrerest in reraking probation u-irhour fair resolution of factual 
disputes. Indeed, $\en the crucial role in milirary roclet!- played by 
the commanding officer, and his need t o  m a r  his subordinates faid! 
if he IS to be able ro call upon them in combat  situation^,^^ the 
commander mav have an ere "  greater stake in avoiding probation 
rerocations acribns based on erroneous information rhan his cirilian 
counrerparr. T h e  civilian parole board has an entirelv different 
relationship to the parolee or probationer facine reLocatibn than the 
commanding officer has to his men. Also. theheed  of rhe seriices. 
and rhe narion, for public confidence in rhe decisions of rnilitar!- 
commanders demands rhar probarion nor be arbirrard>- revoked '' 
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incident to military pro- 
bation revocation should cause na siGificant inconvenience for the 
armed forces. Military l a w  already requires hearings in vacation 
of serious court-marrhl sentences. and they are suggested in the 
vacation of noqudicial The sparse literature in the 
field reveals no complaints that there pre-Morrisrey hearing require- 
ments have imposed a burden on the armed forces." 

It is clear from the legislative history that Congress intended that 
the military procedure for revoking suspended sentences was to 
parallel the civilian system far probation rerocation. In hearings 
which led to the adoption of the VCAlJ, a Hause Armed Services 
Subcommittee considered the following testimony of Felix Larkin. 
Assistant General Counsel of the De<artmenr if Defense. on the 
subject of proposals for a hearing incident to vacation of suspended 
courc-mama1 sentences: 

Now whcn hc (rho Probationer, IS back on dun' on probarion. rhere ICC 

I number of mrfancer where such perrons [IICI commit rddidonrl affemei 
or in some way by their candvcr l iolif i  the irrndird of goad k h i v i o r  
h $he same fashion il( in &dim m ~ r t r ,  upon such vioiiiiom, 'hey mer be 
rcrurned to x r v e  out the unrxpired portion of their senrence [sic? 

Requiring a "simple factual hearing" 

. . . .  
T o  wmre rhsr when a man who  hu been returned ro duty and /s 

chugcd w i t h  ~ io la t i on  of thir rfate of probation. that tho rmprndid 
sentence t h a i  he h u  r m l r e d  is not c ipr icrour ly  rcvoksd or nrbirrnrily 
revoked, . . . we h i v e  provided chis v p e  of hearing 10 that the . . . f a c t i  
of the conduct which i s  chargsd amounts IO 1 violition an his pin, *re 
~louly irr  forth. 
MI. deGrrffenried T h i r  iol iovs rhe same s!itrm the! hive I" rhr 
fcdord coum nawi 

p m b l e  for rhe s d ~ l m  10 innrfmonly complete rhe pmhnrronary r e m  Lener 
of T h c  Judge A d i o c i r e  General ai rhe Xiar? of \larch 1. 1937. digtrfrd in, 2 
C o m p h r m  of Caurr-"ilarrid Orden.  19161937. iwl (1941). For addmond 
eiarnplei of seemingly u b m u y  exercise of the r a c i t i m  power, ses Comment. 
Vaiaiion of Suspended Sentinre$, The S m e  of the Lni.. J%G J.. Nor.-Der 
1919, 2 1  1 5 .  

68 i larrmey v. Brewer, W8 L-S. i l l .  983 (1972) 
aQUC\lJ art 71, M A Y L ~ ,  PUB 9ib and App. 16. Paragraph 134 of rhc 

hlrnval wggerri r h i r  a cornminding officrr Considering I F \ D C ~ O ~  of cerrlln 
suspended nonludmil punishments gram rho pmbarmnar m informil revocation 
hearing 

6 0 0 9 0  such cornplunrr haw heen found ~n the innu i l  reports submitted IO the 
Commrroer on Armed S e r i ~ e i  of the Senate and rhe Houic of R e p m e n t a m e r  
by The Judge A d r o c m i  General of the armed forcer ( r q w r e d  b\ UCVJ arc 
678).  

11 
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h%c L u k m  Thir is nghr. m d  I think 10 most Stare c o u m  61 

Congress clearl!- intended char rhe military probationer w n  to be 
ifforded the same protections iihich >\ere rhen available to the 
civilian probauoner In iiea of (hat clear inrenr ~r would be un- 
realistic to  argue rhar Mornirej ' s  Intervening expansion of proce~  
dural due process rights should appl! mi? to  ti-e ci;iliiw proba- 
noner. bur should be denied rhe militar? probationer 

Extrapolatmns from court decisions and the Iegislaoi-e hiitor! 
clearl!- indicate char the rights prescribed bp .Worriiie? and Scor- 
pellr are applicable to proceedings to i a c m  suspended courts-md~- 
r i a l  ienrences to  ~mnhne?irent. Unformnately. hoiver er.  rhe L-mform 
Code and rhe \lanual for  Courri-\larnal only parriall!- complv with 
the llorriirey requirements Under present r n d ~ a r ~ -  procedures 10s 
of libcrt!- IS not a mireria for holding a hearing. Hearines are re- 
quired onl) in cases involving rhe vacation of m~ suspended sen- 
wncc of a general couit-martial. and of 2 suspended special coIwt- 
l i idrr idl  ~ n r c n c e  which includes a n  appro! ed bad-cundocr dis- 
charpe.B? So hearing LS required incident to rhe i-dcation of suq- 
pended sentences nf special ~oi i r rs-mamal  u hich do nor include d 

punitlie di ichary.  or of an! suspended sentence of a summar! 
C " U I t - " l a T t l a l . ~ ~  

To determine n hether hearings are required m rhe ie  la t te r  c a m  
rhe requirements of .\lowme? must be c lo ie l \  eummed.  The fund*- 
~nxn td  point a i  lforririe) 1s rhar neither socmv nor rhe parole< 
has an) mere i t  in rhe termination of rhe parolee I conditioned lib- 
err! v 1thoLtt SOIIIC sort of rnininial factual mquir! ." IT'hile both 
\ l m m s e ~ -  and Scarpelli faced long periods of confinemenr upon 
r e i .~ca t ion ,~ j  rhe durarian of the deprirarion of their hbert!- 9 as 
not discur5ed b r  the Courr \Vhar GJX important xias rhar each case 
mi-olwd 2 deprii m o n  of liberr!, and B 2s rherefore within the pro- 
teccions of rhe due process ~ l a i i i e  of the four teenth  irnendnieiir 
Loss of liberty i i  clearly rhe muchirune. 

245s. iz<p,z note 5.. II L!08-09 twrnphasii i d d e d r  
\LAL para 9-6 
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The deprivation of liberr!- test for  the attachment of constitu- 
tional righrr as seen in .l!orrirse> and Scsrpelli has a parallel in the 
Supreme Court's right to counsel cases. In Gideon 2. 1l'aini.right"' 
the right t o  appointed counsel for indigents was prorided in felony 
cases,G7 but m Argerringer i'. H a d i n B i  the right to counsel was ex- 
tended to all cases. including misdemeanor pr&ecutionr with a man- 
imum sentence of SIX months, in which a deprhation of liberrv 
might 1esu1t .~ In Argnsinger the factor of deprivation of libert! 
prorided a sufficient basis for the applicability of due process war- 
a n r e e ~ . ' ~  After Argersinger, there is no room for aigumenc-thar 
.Marrirre)'s due process guarantees do not apply to all cases inrolv- 
ing deprivations of liberty-. including all m i h t q  cases involving rhe 
vacation af suspended sentences to confinement." 

Having determined that seriicemen are enrirled 10 .Morrirrey's 
due process protection. present military practices must be examined 
to  determine whether they meet constitutional standards. 
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IV \ l I L I T . i R ~ ~  REVOC-iT'IOh- PROCEDURE 

.1. T H E  CODE A S D  l i A S C A L  PROVISIOA'S 

The statutory basis for the revocation of suspended court-martial 
sentences is lrr icle 7 2  of rhe Cniform Code of \library Justice.i? 
Article ' 2  proiidei in perrinent parr rhar 

( 9 ,  Before the vacation o i  rho I Y I ~ ~ D Y O ~  of e s p ~ c i d  c o u n  r n ~ n l a l  IC". 
l e n ~ e  which L/ appmvcd lnclvder a b d c o n d u c r  dschirge. 01 of m y  
general courr-mania1 smrence, rhe officer hiring specid coYn-m%Kld 
iuirdicrion m e r  the probationer shell hold 1 h iv ing  on rhe alleged v i o b  
no" of probanon. T h r  probiuoner shall be repreienrcd or the hearing 
by c o u ~ c l  if he so desrei. 
f b )  The record of the hearings m d  the recommmdaoon of rhe officer 
hiving specid c o u n m u d l l  j u i i d i c m n  i h d  be sent for m i o n  to the 

If he Y ~ O I  the  susperriion, any YOIX~CY 

officer eXe'cl9'"g genera1 C D U n - m Y d l l  J" 

CCI to applicable rerctictmnr in section 
T h e  I~CI:IOP of rhe suspension of 1 

roved by the s e m t q  concerned. 
(c)  T h e  w p e n s m  o i  any ofher sentence may be b r c z a d  by my aurhon- 
ry cmpeonr  10 convene, for the command 10 uhlch  the accused is selvinp 
01 m'ignrd, I court of the kind rhir Imposed the m i e n c ~ .  
. . .78 

Paragraph 9-h of the \Ianual makes a sienificant dddmon ro Article 
7 2  by- proridino in parr char "the p rocdure  ar the hearing shall be 
sm&r to rhar 'prescribed for inrexigarions conducted under the 
provisions of Iparapaph] 31 'of the \lanuall ''.< In  addition. a 
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"Sample Recard of Proceedings to Vacate Suspension" is ser forth 
in Appendix 16 a i  the \lanual.'6 

T h e  sample record explicitlv incorporates the rights applicable 
in Article 32, UCV] pretrial hestigarions, conducted in accord- 
ance with paragraph 14 a i  the Manual. Among the rights pro- 
vided rhe military probationer are rhe righr to be advised, ar the 
outset ni  the hearing, of rhe nature of rhe violarion of probation:# 
the name o i  the person alleging the violadaq" the names of adverse 
witne~ses,'~ and to be advised char a probation violation hearing is 
about to be held.7s In  addition, the military probationer is granred 
the right to be repmenred at the hearing b y  retained civilian coun- 
se1,8O military counsel of his own selections1 or b y  appoinred mil5 
tary  cnunsel.Bz 

T h e  military probationer also har the right to cross-examine all 
available wimesse~,8~ IO present evidence on his own behalf:' and a 
h i r e d  right to obtain any available witnesses 011 his own behalf." 

I s T h c  probsuoner'r righrr u e  clculy enumerated in the Smplo  Reporr found 
i t  A p p n d i x  16 of the M i n d .  In this r c p r d ,  the military probdoner  enjoys I dc- 
cidcd advmrage over e civihm federd probationer. LP Fro. R. CSIM. P. IZ(f) .  
which pmvLder only rhsr "thc coum rhdl nor revoke probsrion except after D hoarrng 
II which the defendant shell be p r e ~ m  2nd Ippriied of the gmundr on ahlch 
such m m n  is p m p e d .  T h e  defcndnnr may be admitted to bzii pending such 
hearing." Hwever, in 1 leaer discussing the h p x t  of Gagnon 1.. Srorprffi end 
M o n i m y  Y. B r m r  on lidersl probioon hearink, the Chief of the Diaoion 
af Prabrdan of the Adminirtrrtivc M c e  of the U n k d  Stater Coum. recognrzed 
rhrr ", , , thee  q u i r c m m r i  formrlize &e rrvocidan proceeding mmidcmbly 
vir.a-vii the p w e m  rarher inlomal hearing on revocation? Memorandum from 
Wayne P. J ~ c b o n  to All Chief Probation officcrr snd officers in Chvge of L'nlo. 
August 27 ,  1971. AI of thL writing, the Federal Ruler have not been mended 
and no proposed mendrnenn have bein submitted to rhc Chief Jurricr 

71 M~ruu. app, 16, Sample Rrpon 5 4. 
? ? I d ,  4 4.b. 
W l d .  h 4c .  
Told.  4 4.d. 
Bold. 4 4 e . ( l ) .  
slid. 4,e,(2), Scc UCMJ m. lab; M A N C ~ L ,  p r a .  IC,  Urured Starer r. B u m  

21 U.S.C.M.A. 115, 45 C.M.R. 109 (1972). United Starer v G L e w o d .  11 C S . C  b l h .  
411, 15 C.M.R. 405 (1p65), United Starer F Birron, -- C W R .  -- (NC\IR 1971) 

82 ~IAYUAL,  app 16. Srrnplr R e p i  4 4,e.(I) .  
8 3  Id. 4 41. 
84 Id $ 4.g. 
BLId .110~ .  

15 
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He also has rhe righr ro euni ine redl and documentary e~idence'' 
and he enlo\i an ahsolure right ro remain bi le i i r . i i  

The  hearing oficer i s  required co Irate i n  his reporr of the pro- 
ceedings whether there are grounds to hel ie te  that rhe probarloner 
1s a t  rhe t ~ m e  of the hearing or ' . . . v a s .  at  rhe rime of the coni- 
niission of rhe alleged i - i a h n  of probanon. mentallr defective. 
diseased or  deraneed." *$ and if so. v liar rhe reasons &re for the 
belief and u-har actions were taken in char reprd. 'O The  hearing 
officer i s  also required to include in his repor; a summarv of ant 
explanaror) 01 esrenuaring circurnsrmces"" and a resume of the 
accused's ai ilianil and milxaw12 backeround. 

The  officer exerciiine special court-martial jurisdiction orer  the 
probationer ma>- him& s e n  e as rhe reiocation hearing officerg8 
or he ma!- d q n x P  mother qaalified"' orficer ro preside. If an- 
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other officer i s  designated to hold the hearing, it is referred to as a 
preliminary hearing. After the report of the preliminary hearing has 
been prepared. the probationer and his counsel hare the right to 
examine the report and may prment objections to it at a final hear- 
ing held personally bv th; officer exercising special court-martial 
jurisdiction. In a d d i t h ,  the probationer and his counsel may, at 
this final hearing, introduce additional matter in extenuation, miti- 
gation or defense. 

If the special court-martial convening authoritr holds the revo- 
cation hearing himself, rather than designating another officer to 
hold a "preliminary" hearing, the probationer has no right to ea- 
amine the hearing report, nor is he entitled to a second hearin at 
which he may present abjections and additional ewdence. %he 
convening authoritv's decision to designate an officer to hold the 
preliminary hearing, or to hold the hearing himself rests solely 
within the discretion of the officer exercising special court-martial 
jurisdiction. 

.\iter the record is reviewed by the special court-marrial can- 
rening ,authority, it i s  forwarded, with the special court-martial 
convening authority's recommendations, to the officer exercising 
general court-martial jurisdiction. T h e  latter makes the revocation 
decision based solely a n  the record before him. Neither the pro- 
bationer nor his counsel has the right to a hearing before the gen- 
eral court-martial convening aurhoriry. 

E. T H E  CO.IIPARIS0.V WITH .LIORRISSEY 
T h e  military probationer's rights are substantial and in many 

respects exceed the rights mandated by ;Morriisey and Scarpelli. 
T h e  seryices are not without problems, however. since the preexisr- 
ing military procedures do not conremplate the same steps revealed 
by the Supreme Court in Morrissey as baric to due process. For ex- 
ample. in .Morriiseq the Court contemplated a preliminary hearing 
which would be tied to the arrest and detention of the parolee prior 
to his return to  prison t o  await a final revocation hearing?$ 

T h e  Manual version af a preliminary hearing is not preliminary 
in the Morrisseq sense. The Zlanual prelimmar!- hearing is more 
than a probable CPUSC hearing it is a broad facr earhering heanng 
o n  the entire question of rera'cation. and its timiig i s  unrelated to 
reconfinement. The  r e m  "final hearing'' is used in appendix 16 of 
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the .\ramal, In d preface to the Sample Reporr. to refer to the 
review hearine held b r  the special court-marcid convemng author- 
ity when he 6as exeriised his option of designating moth& officer 
to be the initial fact gatherer Bur. unlike the r>-psal ciriiian  pa^ 
rule board, neither the designated officer or the special court-martial 
convening authorirv rakes final action in the care, they only recom- 
mend action to the general mwr-martial convening auth&ry He 
~n turn rakes action uithout holding an>- hearin,o. 

The military prelimmar!- hearing then IS analogous to rhe 
.Worrisie? final hearing in its breadth. The  final hearing in the m d -  
rary IS 3 misnomer in rhe .lIorriise> sense. \Vhen held a t  all. it i5 a 
forum a t  mhich objections [ o  the preliminarv hearino mal- be made. 
and additional elidence introduced. bur &ich doe! nor produce a 
decision 

The  reason the militan did not develop a Worriiiej r r p e  pre- 
liminary heanne co determine if the parole violator should be  can^ 

finedse pending  final revocation action 1s probablr because. until 
recently. there n a s  no clear cut recognition of the coni ening au- 
rharitv's power ro creare broad terms and condirionr o! parole rim- 
ilar rd those muse  in civilian lunsdicnons. In \larch of 19'3, h o w  
ever. the Court of \Iilirary Ippeals  decision In Cnited Statter li'. 
LdLmde*n mave judicial sanction to the use of broad probationary 
terms by czm-ening authorities. Prior to that time there were no 
"rechmcay' riolations of probation to serve as bases for  revocation 
actions. Ii p r a b a r m  was to be revoked. it u as on the basis of inde- 
pendent misconduct If reconfinement WYLS fe l t  to be necessarv. the 
probationer could be reconfined on the basis of the independent 
criminal misconducr. and no probable cause hearing \vas required. 

In c o n m s t  to  inilltaw practice prior to the Lillande decision. 
civilian si-stems give a i d e  recognition to broad conditions of pro- 
bation a i d  parole.100 the violadon of which could and did serve 
as the basis for reiacarion action. Parolees such as \lorrise>- were 
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routinely arrested and recanfined solelv for breaking parole rules. 
and not for the commission of any crime. 

T h e  military's approach ro prbbarion revacatiun has been dif- 
ferent than Chief Justice Burger eniisioned in . i forrimj,  W i t a r !  
procedures do not parallel the model ret for th  m Worrirrey and 
Scarpelii. Deficiencies in militarr procedures become apparent upon 
examinatmn of the .Morririey minimum srandards of due process 
and rhe comparison of the Supreme Court's procedure model with 
the military correiatirz \Then one exists.101 

V. T H E  PRELIlIINIRY H E A R I N G  

A .  THE RECO.VFINE ME.VT "TRIGGER" 
In analyzing due process in parole revocation, Chief Justice 

Burger in the Morrisie) opinion envisioned that procedural rights 
attached to parale rerocation ai  soon as the parolee is "arrested and 
detained." The  Chief Justice's opinion stressed rhar rhe parolee 
who was reconfined pending his revocation determination was en- 
titled to a prompt preliminary hearing. a hearing a t  which the 
hearing officer 

should determine wheihep there is probible cause 10 hold the pmler  far 
find decision of the parole board on rerocadon. Such I dererminirian 
would bc sufficient IO w m m r  the parolee's continued detention m d  return 
10 the s m e  ~ozrrecdond instimnan pending the find dicirian.lo8 

Ir may be that a p r e l i m m w ~  hearing is not required in all c m i .  
The Court seems to hare tied' the preliminary hearing requirement 
to reconfinenmr pending final action. Ir would therefore appear 
rhat if the probationer is not confined pending the final hearing, or 
if  the final hearing is itself promptly held, there is no need far  a 
preliminary heanng.'04 In the absence of rhese two exceprional cir- 

some mderly pmcerr, hoaeier  informal? I d  ~r 
101 I d .  e t  w 7  (emphun added) 
lWPeople v Croaell ,  j i  Ill. Zd Hi. 292 \-,E,Zd i > l  (19731, Richardson \ 

Board of Pnraler 11 Aoa Dir 2d l i p  141 N Y S 2 d  825 f l P 7 l i  It  Is r u r n r i r d  
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cumstances, however, .\tonme) makes I[ clear char a prompt pre- 
Iiminar? hearing IS required followiny rhe pmbatmner'5 reconhnr~ 

\Vhen mdirary procedures are examined in rhe lighr of rhe 
.Ilornriej requirement for a prompt hearing upon reconfinemenr. 
an orersieht in the Cniform Code becomes readili. apparent. The  
drafrerr cyf the Code made no provision for rhe  impmition of con- 
finement based i o l d )  on a probarion violation. Despire rhi- lack of 
express statutory aurhorit!-. it appears rhar prerei marion confine- 
ment can be lusufied. P a r a p a p h  :Od of the \Ianual provides f o r  

menr. 

re I t r d 1 " t 
necemry for t h e  8drnmarnnon of mdbrary J U ~ C E ,  such 8s m e s t  i e r r n c -  
lion, or confinement fa I ~JY IF  rho presence of the i c c v i r d  for m p e n d q  
execution of a punitive di.chqe.106 

Clearl!. iuspeniioni of sentences. and vacxion of surpeniions ar t  
integral parts of militar! jus t~cc .  and .  in rhar cmre\r .  reconfinement 
pending revocation 1s e s s e n d  r c  rhe admmatrarion of militart- 
Iustice. 

In  addition, reconfinement pendino the final r e ~ o c x i o n  hearme 
ma!- be justified n-hen rhe Iiolarion d probarion LI itself a \iol& 
of the Uniform Code. This frequenrlr mav be the c m  follaa me 
the approial of broad r e m s  of proba&n i y  rhe Court of \ l i l i txi  
.Appeals in Cnired Starer 5.. Loiimde.'08 It nmr 1s clear that the 
suspension orders nizy embrace broad  erni is of probarinn \-lolation 
of a broad probarion order mould constnure iiolatmn of a lawful 
order. ~n iiolarion of Arricle 92. CC\I] 

T h e  probation order mal- nor o n l r  be broad. but its reach ma!- 
csrend inro the cirilian ~ o m m u m t v .  beyond the i i i i ial  reach of 
cowr-marrial jurxdicnon. In O'Caiiil~aii L P v k d o -  the Supreme 
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Court placed substantial c o n s t ~ ~ i n t s  on the exercise of coun-martial 
iunsdicrion, in the absence of a shoving that the offense a a s  sem- 
ice connected. But because court-martial jurisdiction has been lim- 
ited it does not follow that the pon-er to revoke milirary probarion 
has been similarly restricted. At the core of the O'Callabas decision 
was Justice Douglas' belief that the exercise of court-marrial lurk- 
diction based solely on rerrice status, WPE an unwarranted denial of 
the right to indictment by grand JUIV and trial b s  perit IUIV. Rero-  
cation of probation and parole, ho&rer, is not' pan  of d criminal 
prosecution,'08 there is no right to a grand or petit jury in parole 
or probation revocation proceedings. 

T h e  differences between reiocation proceedings and criminal 
trials were reemphasized in Scarpelli.  There the Supreme Court had 
no difficulty with the concept that Scarpelli's probation could be 
revoked by Wisconsin authorities based on conduct occurring in 
Illinois. The  probationer's rtatus, not the situs of his miiconduct i s  
the factor which provides the basis for revocation action. Service 
stitui therefore prwides a sufficient basis for military exercise of 
probation revocation action. without regard to the situs of the mis- 
conduct. Resort to other service connection tests such as those 
prescribed in Relford c. C~mi iandan t '~~  is nor necessary. 

Regardless of whether the misconduct forming the basis for the 
revocation action occurs in the civilian community or on a mili- 
t a w  base, .Morrirse) requires a prompt preliminary hearing "at or 
near reasonably the place a i  the alleged parole riolation . . . ." 'lo 
This requirement applies whenever the probationer is recanfined 
pending the final revocation hearing, and it makes no difference 
whether the probation riolation is substantive or "merely" tech- 
nical."' 

8 .  SCBSTITUTES AA'D DELAYS 
Xl'hile the Court in .Uorririey did direct a prompt preliminary 

hearing, a substitute for the hearing prescribed b v  the C O U ~  may be 
permissible. T h e  Chief Justice stared almost in passing that "[o]bvi- 
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o u d ~  a parolee cannot relitigate issues determined a e a m t  him In 
orher forums. as in the situatmn presenred when the'rerocaion IS 

based on ~on i i c r ion  of another crime." 1x Ir is  nor clear whether 
rhis lanpage means char no preliminarl- hearing is required a-hen 
a neu criminal conricrion IS asserted ai the ba&for the rmocarion 

Dii-ergenr results ha, e been reached b\ the courts vh ich  ha! e 
considered the matter One California appellare court concluded 
rhar .liorrine!'s preliminary hearing requirements are satisfied when 
a probationer E afforded the pr&ctionr of a prerrial probable 
came hearing incident to a criminal prosecution. and no separate 
.Morrme> preliminary hearing is required Howi  er, another 
C h f o r n i a  appellate court reached an opposite result in the habeas 
corpus case of I n  re LsCroix."' T h e  coun  in 111 re LCroix held 
rhar a parolee should be accorded a modified .lforrirse> preliminar! 
hearme in addition to the prerrial preliminarv hearing. The  Ifor- 
r i i i e ~  hearine would proride the probationer the opporrufirr to 
sho& rhar th; offense uroed as the basis for r e~oca t ion  TI as nof the 
same as rhe offense prosezuted mdependenrl\- The  C O I ~  also noted 
[hat the probationer should he permirred an opporrunir) to ihox 
rhar he 1s nor rhe person referred to m the absrracr of the c o m i c -  
t,on.l'S 

The  California Supreme Courr. in approving the reTocarioii of a 
forger's parole, based on a subsequent conviction for auto theft. 
suggested char the pretrial and Ilorriiie> preliminary hearings could 
be combined. provided that rhe parolee receiiei notice of the dual 
narure of the hearings."' 

The  California Supreme Court's sueeesrion has merit and it could 
easil!- be adopted by the armed fa;& Preliminary inquir)- and 
hrricle 3: inresugaring officers could be designared as .Iforrim\ 
preliminarv he&- officers. and required to combine their inverti- 
p i o n s  and campl& them expeditiouslv.". 

PCtlO" 

._ .,. 
I:( 32 Cal l o o  i d  119 IC8 C d  Rorr 93 119'1' 

22 
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\Vhether or not merged with a pretrial hearing. the h'orrirsey 
preliminary hearing mu= be promptly held if probation revocation 
is to be a viable opnan. Failure ro hold a prompt .Morn'ssey pre- 
liminary hearing may eliminate the revocation option, if the analog- 
ous rules requiring dismissal of criminal charger when the right to  
speed)  nial is  denied118 are applied to probation revocation. Thus. 
even when prosecurion appears to be desirable, revocation proceed- 
ings should nor be p o r e d ,  far if problems af proof are later en- 
countered, revocation may appear more desirable because rhe degree 
of proof required ~n revocation is less than that required in criminal 
rrials.llo In addition, admissibility problems which effectively bar 
prosecution may be encountered which do not affect vacarion pro- 
ceedings.120 Thus. if probation IeYocation procedures are pursued 

rho \$mud ID also ~ c e m i n  whether there il probable C ~ Y I D  for  probation rwo- 
cation. In more s e d ~ u  c ises  thc i m d e  12 inverdgmng afficor could submit 15 

p i n  of his repon or IS 1 sepsrsfe interim repan, the prelrmmnry henring ~ e p o r r  
requaed b) . + h r i i i e y .  

IlsSee In re La Cram, 12 CaI. hpp. i d  119, 108 Cd. R p u .  91 (1971). Mor- 
r imy  indrcafrd that e No-month delay m holdmg the final reiocirron heiring 
WI not unreuonable. RE U.S. PI 488. Accord, United Snier ex. 7eI. Bvono V. 

Kenron, 287 F.2d SI4 i2d CL 1961). cert. denied, 168 U S .  846 (1961) (111 day 
deh! excessive) Tiking an unusnil rick. a parolee. m blelion v. Sard, 402 F 2 d  
551 (DC. Cir. 1968). sought m i n i u n c i m  t o  delay his p a d o  ~ e w c m o n  hearing 
until his r d  for rhe same misconduct was completed hlolion claimed rhir 
permitting the p m l e  rerocinan pmceedingr to commence in advance of tnil 
forced hun inio dilemms. If he explained hi9 mrolvemrnt ~n 1 felony murder 
a i  his parole rerocicion hearing. \leiion's terrmony could br u e d  agmsr him 
i t  t d i ,  if he prcrewrd his fifth mendmenr vial right by no7 making I srrtemcnr 
st  his I E I D C ~ U O ~  hamng. Mrlran faced rhr danger rhm his parole on a robbery 
sentence would be reroked. The coun solved MeLon's dilemma by ruling that 
in these ~vcumitancii. a rtatemenr made by a p.uolee at  1 revocatm hearrng 
held in advance of uid for the same misconduct would. I" effeci, be coerced 2nd 
the rriremeni would therefore be vlidmirrible st the subsequent t ~ i i l .  The in+. 
fion Melion sought was d m d  Cf .  Srite I Hughes, 100 N W I d  119 ( I o  19721 

n9L'nired Srirer v Dhmaro .  429 F.2d I284 ( Id  Cir. 1970); Amiyi v Bolo. 
424 F.2d 151, 164 (5th CL. 19701, United Stiror V. Nagelberg, 413 F.2d 708 Lid 
Or. 1969). a m .  denred, 1% U.S 1010 (1970); Pcople Y. Crord l ,  51 Ill. 2d 447, 
2 9 2 N E 2 d  721 (1973). 

120For e x m o l e .  it hm been held fhni i l le~ i l lv  seized wrdence m w  be used E ,  

to erribliih 1 pirole rrohrion. United Stater e*. 1b1. Sporling V. Finparrick. 426 
F.2d 1161 ( i d  C r .  1970); Unired Srrres Y .  Hill, 447 F.2d 817 (7th CY. 19i1); 
United Stares ex ,el. Lambardim I. H w d .  118 F. SUDD. 648 LED Fie 19701. afld. 
418 F l d  1027 (Srh Clr 19711. m r  dhnird, a4 U.i.'880 (1971). hi  vr  \ l a r n n ~ r .  
1 CalId 541, 461 F2d 734, 81  Cd Rprr. 182, ( I p i o ) ,  irri .  denied, a0 U.S. 851 
(19i01 I I l l e p l  search and bid conferion) 
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might occur hundreds or thousands of miles from the probationer's 
command, which will be charged with the respansibiliry of super- 
vision and the conduct of revocation hearings. T h e  practical solu- 
tion to the distance problem ma!- be the appointment of a prelim- 
inary hearing officer from a command near the situs of the violation, 
or the transfer of the probationer on tempmar\- orders to a com- 
mand nearer the situs of the ridation. If the probationer is in the 
hands of civilian aurhorities. it niav be necessary to issue remporarx- 
additional duty orders to the officer directed i o  conduct the pri- 
liminary hearing to permit his expeditious travel to the area where 
the preliminary hearing must be held.123 

2 .  The Hearing O p r  
.blorrirrey requires thar the officer who conducts rhe preliminarj- 

hearing be someone not directly involved In the H e  must 
be someone other than the parale or probation officer who made 
the recommendation to reroke parole or v h o  reported the yiola- 

T h e  hearing officer need not, however. be a judicial officer. 
In facr, he may eren be a parole officer other than the one assigned 
to supervise the p a r ~ l e e . ' ? ~  

T h e  appoinrmenr of a military officer as a probation officer. 
charged with the duty of superrinon and rehabilitation of military 
prisoners, has been judicially a p p r ~ i e d . ' ~ ~  \Then milirarr proba- 
tion officers are utilized. the probationer's commanding officer mould 
appear to be a logical choice as hearing officer. If the commanding 
officer is not directlv superrising the probationer. he would in mmr 
instances be suffici;nrly isolated from the probationer to satisfy 
Morrirrej's requirement that the hearing officer be someone nor 
directly involved in the supervision of the parolee. O f  course, as 
was suggested in .Ilorriney. another officer. eren another probation 
officer, may s e r e  as the preliminary hearing officer, if he has not 

1 2 6 I r  will ~equire pmmpr caordinirian with the command tu i h i c h  !he al. 
leged violifor ir imgned to  derermine rhe t e r n s  of proberion. Speed uill be 01. 

senrial because the hearing myst be promptly held and should be conducted m the 
area iiherc the alleged vmhiion IS alleged TO hive occurred. Economy will ob- 
viously I e d t  if rhe hearing is conducted hefare the alleged ?ioliior is returned 
to the command ro a,hich he i s  assigned. only m be sen? back r~ rhe i r e i  of the 
alleged i - m l i f m  for the p r e l i m i n q  hearing. 

128 408 US. a t  486. 
IP7ld.  
I l e l d .  
118C;nired Srnrer v. Figueroi. 4: C \ I R .  212 INCUR l 9 l i ) .  
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been dmctl>-  involved in rhe probatmner'r superi-ision. T h e  cam- 
mandine officer may desire to deripnate a rnihrar\- ludge as prelim- 
inarh- hzaring officer and it mould be entirelr co&rtent with .\for- 
risre) for him to  do 

If  the commandme officer has himself become imolred  in the 
case. he ~ 1 1 .  under .Morrisre>. be disqualified from acting m the 
case."' In the erent of the conmnmg aurhorit!- s disqualification. 
the case should be refeired to a superior convening authority for 
d C t l O l l . ' ~ J  

3. The S o t i c e  Requrrewient 

lforrisie? directs tha t  the parolee be given norice rhat rhe hearing 
ail1 take place and that its purpose is to derermme probable cause 
IO beliere that a probation \ d a t i o n  has been cornmi~ted.'~" T h e  
notice is required to state what violations are alleged.13' \-either 
Uorriiie) 01 Scurpefli indicate how far in ad\ance oi the hexin? 
the notice must be furnished.:*' T h e  implicarm is clear that notice 
rnust be fiirnirhed sufficienrly in advance of rhe hearing to permit 

1SOParagiaph ;4* of rhe \lanuii i~ggerrs thi f  officers "signed the d u v  of 

? W i d .  et 4s: T h e  pmcedurai guide for mrhnr) pmceedinp to r i c a r e  
iuipended m ~ r n c e s  does not ~ e q u i r e  that rhe probationer be informed of rhr  
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preparation, which ma!- include interviea of witnesses and analysis 
a i  the  allegation^.'^^ 

Morrisfey provides that the notice should state what violanans 
have been alleged The  opinion unfortunatelv did not discuss how 
specific the notice should be. Courts which hive addressed the spe- 
cificity requirement have apparently construed the Supreme Court's 
lack of precision as permitting a similar lack of precision in the no- 
tice. For example, m Denipiey v. State,'3' a Texas case in which a 
shoplifting allegarion provided the basis for revocation action, no- 
tice which alleged the dare, counrr and elements of the violation. 
but not the name, address. type 'of retail establishment, o\vner'i 
name, or the type of merchandise involved. was approied as pro- 
viding adequate n o t ~ c e . ~ ~ ~  

A similar lack of a clear-cut requirement fur specificity in the 
notice to be provided military probationers has resulted from the 
Manual's failure to address the matter. T h e  \lanual has no n l e  for 
the specificity of the notice in revocation proceedings. nor does it 
require that notice be furnished the probationer in advance a i  rhe 
hearing. T h e  Manual only prorides an example of an allegation of 
probation, " [Vjaconducr  b y  escape from confinement on or abaut 
10 November 1967 in violation of Article 95 as alleged in the charges 
attached hereto (exhibit !)." 138 Cnfortunately, the example pro- 
vided by the Ilanual in the Sample Record is a poor one. In  the 
example, the probationer's discharge, but not his confinement, had 
been suspended. A better example uould  have been presented had 
the probationer's confinenient been suspended. If this had been the 
case, the location which was not alleged, of the ~iolation, and there- 
fore the identity of possible witnesses, alibi verification. and other 
defenses xvould hare been more critical. 

186Kuenlrler V. Srrte, 486 S.W.2d 367 n.17 (Tex. Cnm. App. 1572) 
'W%S.\T '2d49 (TEX Crim App 101)  
135ld II 52,  Accord, Kuentiler Y .  Stan,  486 S.W2d 367 (Ter Cnm App. 

1972). The M A  Srindvdi  Relating to Probition provided fhsf "[rlhe probationer 
rhovld be nonficd rufficimrly in admnse of the p r c e c d m g  so u to be ibie fa 
prepire m y  ~erponie he uould care to mslo." hBh S ~ ~ a o ~ a o i  R r ~ m v o  TO Pao- 
B I T l O I  I I l l ,  Commcnrary. 11 67 ( . ipproied Drif t  1970). The Generil  Council 
of h c  Adminiitnuue O S c e  of the United States Caurrr IS of the opinion that  
"ImImLniUy rhc probationer should be given. ~n iddrrion to the wimnt. the pe- 
tition for ihe wsrranr amached rhereto which $ELI farrh the ~ l k g i r i o n r  relied on 
far reuocrdon." Mcmormdvm from Wayne P. Jickron to All Chief Probition 
Officer3 and Officers m Charge of Units, Aug. 27,1573. 

13QDempioy Y Srrre. 496 S W Z d  49. 52 (Tcr. Crm. App. 1973). 
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Problems in the matter of rhe adequac!- o f  the n m c c  are re- 
i ohed  if the \lanual's e~ample of d reference to ' arrdched ' charge. 
i> consrrued ai  requiring char charges be drafted 111 .dl cases. HOW 
ever. the \ lanual  does 1101 direct o;sueoest rhar ihareei  he preferred 
in all c a m  and the eumple  should ; h e f o r e  be Peearded mere11 
as permitting their incorporation h!- refcrence in a p p h p r i a t e  case; 
To require formal pleadme runs counrer to tlorrrirei's nation rhar 
an informdl hearing (and-nor a criminal trial) 15 what is required 
by due process I n  appropriate balance can be struck as to the ade- 
qiiacv of the n m c e  bv praiidine opportunirv for the probationer. 
if he entertains an)- doubts ah&[ rhe m m r .  to request rhar the 
notice be made more definite and certain Formal !dending, h o w  
ever .  should xnor be required. 

Tu correct the \ l a m a r s  failure to require n m c e  111 . ~ d ; , m s e  of 
the hearing. as .lforriire> directs. the Llanual should be modified ro 
require advance notice. .I period uf advance no~ ice  equal to  that 
required for the court-martial which imposed the senrence being 
i a c m d  is suggested as reasonable 

+ T/?e Proh,itioner's RiE/?t to  Present E.idence 

\Tith respect to rhe probarioner'i right t o  preient etidence a the 
prelminar!- hearing. .llorriise: provides that: 

Ac the hcuing the p m l e e  may nppeir and speak in h s  own bohdi. he 
m y  bring lerter~,  documents 01 l n d m d u a  
mamn TO the heiring officer -41 

Kniortunatel!--. the liorriire:, Coun did nor elaborate on the proba- 
rioner'i rich[ I O  appear and speak 

T h e  \ l a n u a l  h o a e i e r  prarides that the rules of paragraph 34 
relarive to -\rncle 3 2  pretrial inrestigarions applv to rei ocarion 
proceedings -" The rnditac- probaooner therefore nor o n l v  has 
the right 10 speak on his own behalf. he may do so in any form He 
mar make a s\+iorn statement, an iinsworn sratemenr. or he ma\- haie  
his coiinsel delner a st.xement f o r  him. If rhe probmoner elects tc  
reitif!- under oath he will be iubjecr to c r ~ s s - e ~ a m m a t m  If the 
alleged iiolarion of probarion 1s an offense under the Code. a nun- 

:4y O n e  dav'i n m c e  1s ipparenrly iniuficienr See Brannum r. L-nceJ S w e .  

"1408US n18i .  
142 \IAYUU para 976 

Board of Parole. 151 E Supp 391 :XD Ga 19:)) 
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ing of the right to silence IS required by Article 3 l ( b )  CChlJ.'43 
In spite of the requirement for a warning, a probationer's statement 
at a revocation hearing probably cannot be used against him in a 
subsequent trial. The  theory is that a statement at the rerocation 
hearing is compelled by th< likelihood of revocation if the proba- 
tioner remains silent and does nor explain his conduct and his ani- 
tude toward rehabilitation.'*' 

T h e  probationer's right to bring letters and documents, and to 
have them canridered by the hearing officer is clear and relf-explan- 
atary. In  addition to letters and documents, the probationer has 
the right "to bring . . . individuals" who can give relevant infor- 
mation to the preliminary hearing officer. It is not clear whether the 
right "to bring" witnesses means that the probationer has the right 
to compulsory process at the preliminary hearing. However, the 
requirement that the preliminary hearing be held at or near the situs 
of the misconduct, and the Chief Justice's choice, in Morririey, of 
the words "the pmoiee may . . . bring . . . individuals" suggests that 
rhe burden of securing the presence of witnesses on his own behalf 
is upon the probationer. 

I. Confrontation mid Crorr-Eramination 
T h e  .Morririey court provided clear and detailed guidance re- 

garding the probationer's right to confrontation and crorr-examina- 
tion. At the parolee's request. "Persons who have given adverse 
information on which parole revocation is to be based are to be 
made available far quenioning in his presence." '" T h e  only ex- 
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ceprion 10 rhe parolee's rmhr ro conironratlo 
officer determines char di&ore of rhe mfor 
wblecr rhe iiiforrnanr m a nsk of harm. T 
requiring confronrzrion does require rhar the 

haps rhouiandi of miles ana!-"'A' bur pointed out tha t  in ' 

T h e  l l a n u a l  permirs considerarim of the i u  am starementi of 
s,lil rhe rules relarive 10 

are applicable t o  rev0 ei The unaiailable wt- 
ness exceprion canflicrs with y r m r  of an abrolore right 
10 canfronrarion, imlm rhe hearing ofiticer find\ that confronratlon 
mrl- sub/ecr rhe d o r m a n r  to  a risk oi harm Unfortunatelr. niili- 

rary aurhorines ma!- be unable ro grant rhe consrimuonal riyhr of 
canfronrarion because a u r h o r q  10 compel the attendance of c i i ~ l i a n  
wrnesses has nor been provided ~n mi l i ru \ -  rei mation 
Thereforc. if 2x1 eiienrial ci, ilian mit i iw wII inor 5 ~ I u ~ m r i l \  attend 
a rex ocxion hearme.  his statement ~musr be ewluded "' 

lable wirnesiei in prer 
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6. The Hearing Report 
T h e  final Morrirrey preliminarr hearing right concerns the report 

of the hearing. li'ith respecr io the preliminary hearing repan  
Morrirrey provider that. 

The hearing officer shall h w  d e  duty of making 8 summity. 01 digex 
of whrr oecm et  the hewing in c e m i  of the reiponrcr of the p u o k  2nd 
ihs subrrince of the  docvmenv or evidence piwn in support of p d r  
r e roca rm and of the p m i e e ' i  pairion . . As m Goldberg. "the decision 
miker rhovld sfate &e revoni for his darerminition and indicate rhc wi- 
dence he relied on : bur 11 should be remembered that rhir i s  not 1 final 
derermminan callmg far "formal findmgi of fact and conclu~imi of i w  " 
157 L S . .  01 271 No interest w u l d  be iorred by formilism in this proearr. 
informality will not lersrn the utility of this ~nqniry in reducing the risk of 
C I I O I . 1 6 4  

Applicarion of this Morrirrey requirement IO the milirary presenrs 
only one new feature. The  officer holding the preliminary hearing 
now ail1 be required to support. in writing, his determinarion thar 
probable cause exists IO reconfine the prabarioner. This wi r ren  
statement, indicating what evidence was relied on, will be required 
whenever a probationer is recanfined pending final revocation action. 

Finally, the probarioner has an absolute right to a copy of the 
preliminary hearing report, and he is entitled IO receive it prior t o  
the final revocation hearing.1ns 

D.  T H E  RlGHT T O  COUNSEL 
T h e  marrer of the probarioner's right TO be represenred by coun- 

sel at the revocation hearings was nor presented in Morrirrey"e 
bur it war addressed in Swrpei l i .  In Scarpelii the Court considered 
the narrow question of the indigent probationer's right to appoinred 
counsel. T h e  Court in the Scarpelii case analyzed the technical ad- 
versarial nature of a criminal trial and contrasted it with the infor- 
mal narure of a revocation hearing at which members of the hear- 
ing body. such as a parole board were experienced and familiar 
with the problems of probation or parale. The  Court determined 
that the nature of revocation hearings does nor give rise IO an abso- 
lute requiremenr for counsel, bur conceded that counsel might be 
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needed in certain cases.1z- l \hi le  refusing to formulate a detailed 
set of guidelines for pronsmn of counscI, the Court did SPY that 

ICiauniel rhourd be proilded ID cases where af ter  bang mtormed of hni 
right TO ~ e q u e i r  c~unsel.  rho probarmner or parolee maker such a 1c9ueir. 
bued on 8 m e l y  2nd colorrblc claim ( I )  that he has not commincd the 
alleged violation of the conditions upon uhich  he 5 st  librrry, or ( i j  
t h s i  even if rhe violinon is 1 msner o i  public record or unconrarnd. 
there are rvbiriniid remm ahich p m f i e d  or mingirod she violition 
uld mrka rerocirian m p p m p d i r e  m d  that rhc reasons are complex or 
orhewire d&ulr to driclap or present In pissing on I zcquerr for thc 
appoinmenr of C O Y ~ S E ~  rhe mponnble agrncy should elso consider. erpc-  
~ d i y  m daubrful cises, whether rhe probitmar nppem ID be capible of 
speaking eflecrivaly ior himulf.laa 

Scarpelli 's  adoption of the case-by-case approach m providing 
counsel 1s rignificanrl? different than the military rule in vacation 
proceedines. First, Scarpelli held onl)- that the state must provide 
counsel roan indigent probationer and onl? in cases in which the 
wistance of counsel was essential The  mdirary practice i s  IO 

provide counsel upon the probationer's request in ai/ cases in which 
a revocation hearing 1s presently required Indigenq is not a rex 
for the appointment of counsel for the milltar>- probationer.1eo Sec- 
ondly, military pracrice permits the probarioner to  provide his own 
counsel.1B' Finally. the milirar) probationer does nor hare the bur- 
den of lusnfymg his requesr for C O I I ~ S C I . ~ ~ ~  

T h e  milirary rule requiring that counsel m u x  be provided to all 
probationers m all cases in kh ich  hearings are presently required 
is easy to apply and is in consonance with the AB.\ Standards Re- 
latini to  Probat~an."~ The  Scorpelli opinion recognized the sim- 
plicity of a rule requiring that counsel should be provided the pro- 
bationer in all c ~ s e i . ~ ~ ~  and conceded that under the case-by-case 
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approach adopted by the Court there might be situations in which 
an arguable defense could be uncovered only by a l a w e r . l m  T h e  
Court soueht to answer potential criticisms of its approach b y  
pointing o i t  that 

WVL ded here, not with t h ~  right of m rcsuaid to covnril b s c r h n s l  
prosecution, but with the more h i r e d  dur pmceu right of one who L 
L probstiioncr or parolee only bccsurc he has been convicted of 1 crirn~.IM 

Cangrers rejected a case-by-case approach when it enacted ard- 
cle 7 2 ( a )  LJCUJ, which provides that "the probationer shall be 
represented at the hearing by counsel if he so desires.'' T h e  same 
rule, coupled with an indigency test, applies in federal civilian pro- 
bation violation hearings.'n' 

While Congress did not provide for a Momirey type preliminary 
hearing when it enacted the Code, no logical basis exists for con- 
cluding that the military probationer's broad right to counsel should 
apply only to the final revocation hearing, and not to the preliminary 
hearing. T h e  Court in Scarpelli clearly rmided thar the right to 
counsel, when it existed, applies not onry to the final revocation 
hearing, but also to the preliminary hearing as well."' 

Therefore, in view of Morrirrey and Scarpelli and the Congreb 
sional mandate in Article 72, the military must now provide counsel 
tt both constitutionallv required hearings, the Mom'srey prelimi- 
nary, and the .Morrirr;y final revocation hearings. T h e  military- 
ScarpeNi right to counsel should apply however. only in the son 
of case in which counsel was previouslv furnished, that is, when the 
probationer faces vacation of a suspinded sentence of a general 
court-martial, or of a suspended special court-martial sentence which 
includes a bad-conduct discharge. 

T h e  right of the probationer to the assistance of counsel in hear- 
ings for the vacation of a suspended summarv court-martial sen- 
tence, or a suspended "on-BCD special courtkar t ia l  sentence to 
confinement is less clear. Congress made no provision for hearings 
in these less serious cases. so, unlike the more serious cases, there 
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was no pre-Scarpelit right ro counsel in these minor cases. . \ fowirse~,  
hov ever. requires heahnei in dl cases ~ m a l r i n g  the termination of 
the probationer's hbertv' Scxpelii does not require rhar counsel be 
appointed in dl cases, bal? rhose in which the probarloner is indi- 
gent and the assmance of counsel 1s esienrial. Hererofore the mill- 
rary has not required counsel or hearmp in less SCIIOUS cases la@ 

\ l u x  the military now pro! ide counsel in a hearing which meets 
the Scarpelit guidelines, thar is. which involves resolution of compli- 
cared ISSUCS, bur in rrhich onl!- a suspended sentence to four monrhs 
confinement, adpdged by a special court-mxtial, 1s ar stake: .Mor- 
nsse)' and Scarpelit taken roeether clearlr indicate char the ansv er 
is ? i s ,  But t h e  milnary shodd nor e \ rmd i t 5  llberal righr ro coun- 
sel rule ro rheie less serious cases 

Instead, the minor cases which do nor mrol! e rhe uruquelv mdi- 
tar!- punishmenr of a punitive discharge proride an appropriate 
poinr for the application of the Sczrpeiii guidelmes. Counsel should 
be proilded in cam inrolring the iicarion of a suspended senrence 
to confinement of a ~urnmar!- court-martial and of a special court- 
marrial which did not adjudge a puniriie discharge mi> u h e n  Scir- 
peili would require that counsel must be proiided the c i ihan .  .+ 
plicarion of rhe Scirpeili euidelines ro less serious cases is not a 
retreat from rhe military's &ad grant of the riehr co counstl. S a t  
onlv has rhere been no previous righr to c o i d  in the less serious 
cas;. there has been no riphr to a hearing a t  all. Adoption of the 
Scarpelii guidelines lor rhe prorison of counsel in i acation proceed- 
ings inroii-ing the less serious ienrence i  ro confinement. rhat is those 
sdludged b!- a sunirnarr C O U I ~ ,  or a special cotirr-martial a h k h  did 
nor adjudge a bad-conducr discharpe. should be reparded as com- 
pliance with the Courr's Siarpeila mandate. not a nirhholding of the 
right to counsel. Of course ,Ilorrirrej is based on the  concepr rha t  
rhe parolee's loss of liherrv 1s protected by the due process clause 
Selrher hearings nor cou!;sel are requlred b v  .lforriise) or Scarpelli 
if rhe revocation of the senrence in quesrion n i l1  noc r e i u l ~  in a 
loss of liberty 

Regardless of whether coiiiisel is provided a i  a result of a blanker 
riohr to counssl rule. or  ai a reiulr of application of the Srerpelii 
gidelines, counsel should be made available sutiicienrlr in advance 
of rhe prelimmar) hearing to provide adequate preparation time."' 
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However, since the hearing is to be conducted as promprlv as con- 
venient following the probanoner's reconfinement, the hearing 
should nor be unreasonably delayed bv counsel. Delay of no more 
than a minimal period shbuld be perhitred at the i&tance of rhe 
probationer. Requesrs for  lengrhv delays should be regarded as a 
waiver of rhe right to a preliminary hearing, and the final hearing 
should be c o n d h e d  folloiiing the delay. T h e  purpose of the 
preliminary hearing IS to prarecr the probationer from lengthy 
unjustified confinement pendine the revocation hearing. When that 
purpose is frustrated, by the Gobationer himself, he should forfeit 
his right ro a preliminary hearing. T h e  probationer would still be 
entitled to a final hearing an the ultimate issue of whether proba- 
tion revmarion is warranted. 

VI. T H E  R E V O C A T I O N  H E A R I N G  
In addirian to requiring a preliminary hearing upon rhe parolee's 

reconfinement, the Supreme Court in Morrissey also directed that 
the parolee is to be afforded a rerocation hearing. T h e  purpose of 
the rerocation hearinm IS to rerieu- the initial probable cause dererm- 
nation made at the Geliminary hearing and ro determine rhe ulti- 
mate issue of nherher. considering all circumsrances, parole revo- 
carion is appropriate. The  minimum requisires of due process at the 
final hearing prescribed by the court include 

(n) written notice of rhe claimed violation of pirole; (b)  dirclorvrc IO 
the p ~ o b e  of evidence ~ g a m i r  him; (c)  o p p o m " i y  to be heard in person 
and fo present wirncrrei and dmumennry evidence, (d)  thc right to con- 
from and c r a r - e x m m e  adverse w m e s s ~  (unlei3 rhe hiirrng oficcr spe- 
cifically finds 1 good cause for not allowing confranranon), (e )  s ' ' O I U L I I ~  
2nd dcnchoa '  hearing body such 15 1 tmdicmnil parole board, m m b m  
of a h i c h  nced nor be judicial aficerr 01 I iwye i i ,  snd ( f )  L urlnon i ta te-  
mmt hy the fzcrfindcrr li IO the cvidencc relied on a d  rciioni far 
revoking parole.li1 

\Then the Armv apparenrly concluded that Morrirsey applied 
to [he armed forcer, a message was sent ro all Army commands 
requiring char hearings be held incident to  vacation of a l l  court- 

together 4 t h  M o n i i i r y  m d  Scmpefii, to mem ''chef a t  the pxeliminary hearing 
the prohitionor must be advised of h s  right to reprrmntion on find reracarian 
henring. but we do not concewe rhnr the appoinmrnr iriolf need he midc prior 
to the p r d i m i n q  h o m n g "  ?lemanndum from Wayne P Jackson, Chief of the 
Division of Probirran. Adminmnrir'e Office of the United Srnrrr Gurr i .  IO All 
Chref Probition Officers and ORcerr m Charge of L'nio. Aug. 27, 1571. 

171 408 U.S s t  489 (cmpharis added) 

35 



65 MILITARY LAW REVIEV 

martial sentences to confinement I ~ -  The message indicated char 
"[hiearings pursuanr to hrr ic le  - 2 .  L'C\lJ a r t  considered to proi8de 
due process to  the probationer." Inreresnngly, h o w ,  er, rhe mes- 
sage did nor directlv srate rhar Article - 2 ,  LC\lJ  hearings satisfied 
tGrrirreJ's requirements. Careful comparison of inilitiry p r o c e ~  
dures and the minimum standards of due process prescribed >lor- 
riare! mil l  rei eal serious shortcomings in military procedures. 

.A I I ~ R I T T E X  SOTICE OF T H E  
CLALllED VlOLATlOSS 

Under the .Lforririey decision, the parolee or probarioner 1s en- 
titled to written notice of the claimed riolarion of parole or proba- 
tion. The  notice furmahed the probationer a t  rhe final hearing has 
the same character and purpose as rhe norice provided a t  rhe pre- 
liminarv hearing. In practice, the notice might mell be the same 
notice iurnirhed at  the earlier hearing.:'i 

B DISCLOSL'RE T O  T H E  PROBATIOSER OF T H E  
E V I D E Y C E  AGAISST Hlli 

llorrrrre) prmides that the probarioner 1s enrirled to government 
disclosure of rhe eiidence against him. lmplicir in .Morrirsq'~ re- 
quirement of disclosure is the concept rhat discaver? of adverse 
evidence IS to be permitted sufficienr1)- in a d m i c e  of rhe final hear- 
ing to permit adequate preparation by the probationer 01 his counsel 
Provision for advance discovery mould prevent rhe final hearing 
from becoming a contest of surprise. XThk the \lanual'r Sample 
Record of Proceedings to \-scare Suspension pro\ ides for examina- 
tion of governmenr evidence by rhe probationer. rhe \lanual has 
no requirement that eridence be disclosed or made available to rhe 
probarioner or his counsel in advance of the hearing This defi- 
ciency can be corrected by proriding that eiidence to be used 
against rhe probarioner at the re%ocatmn hearing should be made 
wadable for inspection by rhe probationer u h e n  he i s  served w r h  
notice of rhe claimed nolatian prior to the final hearing. 
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C. RIGHTS OF T H E  PROBATIONER 

1. The Opportunity to  be Heard in Perron. 

.Morrirrey grants the probationer the "apportunity to be heard 
In person.""h In cantrasc, Article 7 2  of the Urnform Code of Mdi- 
tary Justice does not require any hearing in less serious cases. How- 
ever, a hearing ir required incident to the vacation of suspended 
general courts-martial sentences, and af suspended special courn- 
martial sentences which include punitive discharges. T h e  hearing 
requlred in these more serious cases is before a third parry, not the 
decision maker who is the officer exercising general court-martial 
jurisdiction over the probationer. 

It 1s not clear from the Court's opinion in .Morrisreg whether the 
term "opportunity to appear in person" means rhar the probationer 
has the right to appear in person before the decision maker, or 
merely before a third parry hearing officer. Significantly, the Chief 
Jusrice listed the right to appear in person separately from the right 
TO confront and cross-examine adverse witnesses.lie It is suggested 
that the right to appear in person is of little consequence if it is 
deemed satisfied by a hearing before the vacation hearing officer 
who lacks the power to render a decision and who can only attempt 
to convey the impressions he gained during the hearing to the in- 
accessible ( to  the probationer) decision maker. the general court- 
martial convening authori 

the Pennsylvania Supreme Court ad- 
dressed, in the Mowisiey context, the inadequacy of a third party 
hearing. The  Pennsylvania court had little difficulty reaching the 
conclusion char the .Moniney term "opportunity to be heard in per- 
son" meant a right to appear befare the decision maker. 

It seems cbmcnrary chat rhe right 10 be heard in pprson becorner meaning- 
ICSI unless the comicred pro le  v i o l i m  i s  hrmd pwionnlly by ?he people 
who mi make the drci3ion regarding his recommm~nf, i.e.. the cntire 
parole boerd, "01 by some rhud parry. 01 by only m e  member. u h o  
thcn celaces the convicrad ~iolaior't case, second h m d ,  to rhc reit of the 
boud.118 
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The  Penns>-li-ania Court is apparenrly rhe only appellare court  
have considered the  personal hearing point. bur the Pennivlramr 
Just~ccs ~ v e r e  in unammous a p e m e n t  rhat compliance with .lfoi 
rim.$ requires a hearing held perionall\- bv the decision maker. 

If Iforrzsrr> applies 10 rhe mhtar!-. and rhe probarioner has t h e  
right to be heard in person by the aurhorx! ewcismg rhe ~ e i o c d r m i i  
power, the ziiilirxv probationer's neht 1s denied b! presenr mdirar! 
practices. I n  c x e s  in! o l i  ing suspended zeneral court-martial sen- 
tences. and sentences of special courts-mama1 \i hich mcludc d bad- 

no aurharirv. The  general court-marrial con- 
?ollovmp'third party hearings held b!- the 

con! e m ,  aurhoriry. bur rhe probationer ha, 
no opparrunir! to appear before rhe general court-mama1 aurhar- 
it!-. .A worse situation is presented b! \lanual procedures which 
perrnir the i-acarion. nilrhout any hearing. of suspended sentence( of 
rummar!- courts-mmial and of suspended ienrencei of special coiirts- 
marrial u hich do not include puniriie discharp."" 

. l f o r m ~ q ' s  hearing requirement m the m i l m n  setting E rhat the 
probaooner has a nghr  10 personallv appenr beiore the convening 
authorir). rendernicihe reiocation d ~ i i i o i i .  In  rhe context of the 
serious case. this n b l d  enritle the prnbarioner ro a hearing before 
the general court-marrial coni enino a u t h o r i n  Some ma!- mer r .  
a i r h  Iimficarion, rhar it 1s simplr u'mvarkablh ro require a general 
courr-mdrtial cam-emng iurhorirv 10 perionall!- conduct revocation 
hearings. Uniorrunateli-. no staristics ha! e been garhered relative 
co the number or percentace of mhrdr!- cases in  v hich xacarion 
action ii neceis~r! S o r  is in! miormation niailable regarding the 

and dissented 
heard in perron b? a q u o ~ u r  of the pi1ola board 

Ail Jusncei .  h a u r i e r  agreed char rllr parolee t,ad the r l gh f  io  be 

: i sThe  Arm,, faliaumg M m i f v ) ,  ~ e q u l r e r  h e a r m p  in d l  p m c e e d m p  10 
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rioner has the right co campulsor~ process I n  recognition of rhe 
problems posed b>- rhe nen. righr to present witnesses in reiocatian 
hearings, J u m c e  P o ~ ~ e l l .  ~n rhe principal Sc,wpeNi opinion. elabo- 
rated on the pmnr 

Peononer'r greitesr concern 15 riith the dlfficul? m d  expense ai  pro- 
c u m g  wimciiei irom perhips rhousrndr oi rndes w % y .  While m ? o m  

adequate d ~ ~ n n f w e  $0 lice rmman), w ernpha- 
Morriirry intend to prohibit use where ~pproprme 
hirirurei far h i e  t ~ s i i m o n ~  including affida>i., 

depoiidonr. 2nd documcnrsq evidence. Nor did we intend m foreciare 
the 6mtei from holding both the p ~ e l m i n q  and the find hearing! a t  the 
piece ai violrdon or from doveloping ocher creatire ioiuums ro rhr prac- 
ncal ddiculrlrr of rhe .Mmnbir) rqu~remenr i  168 

The problem created by the remote witness may f r e q u e n r l ~  be 
encountered in rhe milirary. \ l a c  witnesses. however, are Ilkel!- 
to be rndirary persons, ivho can be required to appear as witnesses 
at revocation hearings 2s parr of their duties. 

Civhan u.itnesies pose greater problems IVhde rhere E no  sub^ 
poena poae r  at either pretrial in~-est igatmnP or revocation hear- 
ings, the Comptroller General has ruled that public funds may be 
expended for the [ravel expenses of cirilian witnesses mho testif>- 
ar pretrial invert~gationr.li' T h e  Comptroller General based his 
opinion on the premise that pretrial investigarioni are essential ro 
rhe administration a1 militarr justice. He ruled that the expenditure 
of funds incidental to p r e k a l  imesngatians w a s  therefore legiti- 
mate. noru-irhstandmg lack of subpoena power Because revocation 
hearings are also essential to the administration of milltar>- ~ u s t ~ c c .  
rhe same rationale should be applicable with reeard to reiocation 
hearinos, and the same result reached. This poi i t  should be clan- 
fied a;rhe earliest opportunity by request from one of the Judge 
ldrocates  General for  a ruling bv the Comptroller General 

3 

dence ac the final reroar ion hearing 

Tile Rigkt t o  Preieiir Doctintentar) E?tdeiice. 
The probarianer has a clear righr to presenr documentary er i -  

Worriire? directs thar "the 
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process should be Aeuble enough to consider evidence including 
letters, affidavits and other material that would not be admissible at 
an adversary criminal trial." 

D. T H E  R lGHT TO COA'FRONT A N D  
CROSS-EXAMINE ADVERSE WITNESSES 

Morrirrey granted the probationer the right to confront and cross- 
examine adverse witnesses, unless the hearing officer specifically finds 
good cause for not allowing confrontation.18' T h e  only example of 
good cause given in Morrirrey was the situation in which an inform- 
ant might be exposed to risk of harm if his identity were dirclosed."b 

As noted previously,'B8 comment w a s  made in the Scarpelli opin- 
ion regarding possible substitutes for lire testimony, including affi- 
davits, depositions and documentary evidence. Unfomnate ly ,  the 
rnajoriv opinion in Scarpelii, while providing examples of substitutes 
for live testimony, did not SLY when the substitutes could be used 
in lieu of live testimony. T h i  Scarpeili opinion indicares only that, 
"in some cases there is simply no adequate alternative to live t&- 
mony."'oO Similarly, absent risk of harm to the iniormanr, there 
will, in all but the exceptional case, be no adequate subsrimre far  
confrontation and cross-examination. 

To permit the exercise of the right to live appearance of wit- 
nesses, the following is submirted. Ersential military witnesses whom 
the probationer believes it essential to confront and cross-examine 
may be ordered to appear. Civilian witnesses cannot be subpoenaed, 
bur they may be in.Jited to appear, perhaps at government expense. 
If necessary, the situs of the hearin mav be changed to permit the 
probationer to exercise his right ofcon$rontation and cross-exami- 
nation, in cases in which no substitute is found for the exercise of 
these rights. 

E. T H E  NEUTRAL A N D  DETACHED 
HEARING BODY 

T h e  probanoner's fundamental right to an impartial decision 
maker presents no problem to the military. A s  is the case with the 
civilian parole board, the special court-martial convening authority 
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ordinarily IS suficiently insulated from the actual supervision of rhe 
individual probationer ro retain his independence. In  rhow cases 
in w-hich the convening authoritr is rhe v n i m  of the misconducr 
ionning the basis for the rewcadon action, or in an!- other respect 
has other than an official interesr in the revocation. he should be 
disqualified from acting. and the case [ransferred to a different 
coni-enmg authority."' 

F T H E  II 'RlTTEN S T A T E M E S T  OF EVIDENCE 

REVOCATION 
RELIED ON A N D  T H E  REASOS FOR 

.Ilorririe) requires the decision maker to state the evidence he 
relied on and the reasons for r e ~ o c a r m n . ' ~ ~  The requirement for an 
expressed rarionalizarion o i  the decision, and the evidence relied o n  
has not heretofore been required of the decision maker. The Man- 
ual does provide that the hearing officer aireiiible the evidence, bur 
rhere is no requirement for him to resolie conRicts m the evidence. 
or  to make a recommendation as to the revocation decision."' T h e  
special court-martial convening aurhontv IS required to recommend 
acrion. but nor to r e s d l e  conflicts in rhe evidence. or to rationalize 
his recornmendari~n.'~' 

As indicated earlier'e3 in this paper, compliance mirh .Morrisre! 
appears to require thar the relocation hearing be held by the con- 
vening autharitytdecinanmaker. He will now be required to state 
his resolution of conflicts in the evidence and to state the reasons 
for his actions. Inasmuch as no guidance is furnished to rhe decision- 
maker regarding the standard of persuasion involved in rerocadon 
matrers,188 the requirement thar rhe convening authority state the 
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reason for his acrions'" should help eliminate doobts that the action 
was arbitrary. 

R r .  SUGGESTIONS .AND CONCLCSIOX 
T h e  requirements of due process In parole and probation revoca- 

tion prescribed by the Supreme Court applv to the armed forces.'8P 
,\lilirary probationers facing proceedings rcracate  suspended court- 
martial sentences to confinement or the unique military punishment 
of a punitive discharge must now be accorded the following rights: 

( I )  ivr imen notice of the claimed violition , . , ; (b)  disclanure to the  
parolee of evidence igiinrr him; (F) oppormnny to be hcird in p e r m  
and IO present W ~ ~ C I I E I  and dacumenriry evidence; (d)  the right to con. 
front and c ~ ~ s ~ e i i m m i  ad\erre \ > m e s s e s  . ; ( e )  1 "neurrri md de- 
tached" heirrng bod? . , f i  n urn ten  s f i f ~ m e n r  by rho factfinderr as 
fa the evidence relied on md i e ~ o n s  for revoking prole.lQe 

In  addition, a military probationer must now also be granted a 
prompt preliminary hearing which incorporates these rights. when 
he is confined pending ~erocation action.z00 

T h e  procedures prescribed by the Manual  for  Courts-Vatrial 
and the Uniform Code of l l i l i t x y  Justice do nor measure up to 
whar Chief Justice Burger described in .llorrirrey as " [ t l h e  basic 
requirements . . . of due process applicable to future revocations."201 
Therefore present rnilitar!- pracricea in vacating suspended sentences 
ro confinement and to punitive discharges must he modified. 

Change in this area of milirarr Ian- can be brought about by 
direct judicial mandate, congressional amendment of Article 7 2 .  
UC\lJ, or  bv executive action. T h e  fastest way to bring all the 
services into lul l  compliance with Morriirq is bv serrice directire. 
fallowed bv change in the \Lanual.20? K:nfortu&tely, the scope of 
change rha; can he accomplished by directive or \lanual change is 
limited. For example, campuisor) process over civilian witnesses 
at revocation hearinys can be p m ~ i d e d  only by legislarive action. 

loiNo ititemem of rewnr  for revacirian i s  required if 1 rrinicripr of the 
ievoc&n hcrring is prcpared snd the trier of fact entered findink of conrrarerred 
facu on fhc record. People V. Scan. 34 Cal. App. Id 701. 110 Cd Rptr 9 2  (1971) 

10s See Sectlo" 111. p. 8 ,up,.I 
) 9 9  Morrisicy V. Brrwcr, 438 US 471, 489 (1972) 
20" Id ai  46:. See Secnon V.A 11 19 1up1.7. 
201 Morrisley v Brewer, 408 US. 471, 4 W  (1972) 
t02Alrho~gh the CYTIIOI edition of the Mnnual vu published in l m d e a f ,  

no changer have been made m the Msnuai since ic1 promvlgirian in 1969. This 

43 



65 MILITARY M& REVIED 

Because much o i  whar [he Supreme Court required in .lfo??im! 
can be mmplemenred b\ reeulation. ir 1s suggested rhat the serrlcei 
take the Inioarii e and' promulgate directn.er. and propose chaneei 
in the \lanual to bring milltar!- procedures into compliance with ihc 
.Morrirse? requirements Statutory amendmenr milst remain 2s t h i  
ultimate oblectne.  

A I I fPLE.MESTI5G IIORRISSEF E l -  DIRECTII'E 
450 C H A S G E  /S T H E  .WAA-L-AL 

FOR COCRTS-.l lART/AL 
T h e  changes necessary to implement llorrisie? ~n the ieri ices can. 

for the mosr part. be dccompliihed bv  r e n i c e  direcrit e P  w r h m  
the framework a i  preienr .\lanual and  Code provisions. For exam- 
ple, general court-martial aurharities could he  directed to afford 
probationers the opportunitv to appear in person to rebut alleea- 
tiom of misconduct and to'stare mhv probation should not be ;e- 
\eked. The  substance of direcuver knplementmg llsrririe? could 
also be incorporared into paragraph 970 of the \ lama1 Finall\-. 
the opportunitr  to streamline milimrF procedures bi- proi iding 
for uaiter of .revocation proceedines'shauld no longer be over- 
looked. .A suggested directiie is f&nd ar hppendm ?. 

\ l a y  of the proposals conrained in the sueeested regnlanon/\lan- 
ual change are relatiielv minor. hut rhev'are nece&arv to brine 
milltar>- procedures mro~compliance u Ith 'llorrrisej 'I requirement;. 

In addition, portion of the regulation limiting rhe rieht to coun- 
sel in minor cases to the situations in which counsel mould be re-  
quired bv Scarpeiii simplv prerents the mil i tan 's  broad nght to 
counsel froin enrending f i r  beyand a h a t  a a r  required b>- the Su- 
preme Court in Scupelli.20' T h e  provision regarding waiver of hear- 
mg righrs 1s designed to obviate the necessm far a hearing \$ hen 
one is neither needed nor desired. 

E PROPOSAL FOR A,MESDIfE.VT OF 
ARTICLE ' 2 .  L'C.lI1 

Lnforrunarel?. nor a l l  changes neces i a r~  or desirable can be pro- 
i ided by r ep lanon  or \lanual change. Far changes, a statutory 

uovld seem IO lndicite fhar  change cannor be brought abaut 19 rapidly 
rnriiioned af the time the blanvil  uii publahod. 

2 C Z  Cn%>:paie Deparrmenr of thc Arm? \leirxge LP-2/12992 reprrnrrd ani Tm 
h h r r  LAWYER. J m  1971. a t  I 1  with JAGN Itr JhG.2042.JhB m h  Scr 1488 
of 22 Feb. 1974. 
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amendmenr will be requmd.  h proposed Amendment to Article 
7 2  of the Uniform Code of \lilitary Jurrice IS found at Appendix B. 

c. coscLusIos 
T h e  armed services can be juitifiabll- proud o f  the fact that the 

court-martial system provided man!- procedural advantages to mili- 
tary accuseds well before the same protections w r e  arailable to 
civilians.206 Similarly, mihtary procedures for vacating suspended 
sentences provided significant due process protections to military 
probationers well before many of those protections became avad- 
able to cirilian probationers and paralees. However, mditarv pro- 
bation revocation procedures have remained canstam as civilian 
concepts of procedural due process hare evolved. >-ow, due process 
protections declared by the Supreme Court to be essential to a fair 
factfinding hearing exceed the protections available to the military 
probationer. 

The  services should not wait for Congress or the courts to force 
full military implementation a i  M o n i s x e j  and Scarpelli.  T h e  serv- 
ices should take the initiatire and, to the extent possible, provide 
the same due process protections to the serviceman nom enjoyed 
b y  the civilian parolee. But adoption af a regulation or a Alanual 
chanme is not enough. \Ir. Jusrice Powell said in Scrrpelli "me 
[ d i d k ~ t ]  intend to foreclose . . . creatire solutions to the practical 
difficulties of the .tlornirey requirements." 208 Judge adrocates and 
commanders must accept .\lorrirrey's military role and create those 
practical solutions. 

APPENDIX A 
T h e  fallowing suggestions for a directive, and later a l lanual  

change. are listed in tabular form together with the shortcominp in 
present procedures they are designed to overcome. 
PRESEST DEFICIESCY PROPOSED DIRECTI\E/\IANC*L CHASGE 

Failure to recoenize 1. GEYERAL 
~ o r r i s i e y ' s  ap&a- 
biliryto the armed 
forces. 

1 . 1  Purpore. This regulation establisher mini- 
mum standards of due process applicable to 
vacarion 01 suspended caurr-martial sentences 

205 Stung. Foreword to Due Procrii i n  ihe  Miliinry, 10 S i r  D i m  L. R c v .  
1 (1571); Moyer. Pmcedural Righa of Milirary Acruied: Adummngei OYLT jl 

Ciuilan Defendant, 21 M A ~ L .  hi. 101 (1970). 
~OeGignana Scarplli,411 US.778.782.81 0 . 5  (1971). 
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cu coniinement or p u n i r ~ e  diicharge This 
regulation supplements art. - 2 ,  L-CAlJ and 
para 9-b. \lanual for Conrts-\ lart id C . S  
1960 (Re, ed.i and m u l t n i e n t i  the Suureme 

2 .  PRELIAIIS.ARI HE.IRISG 
2 1 .  P r o m p t  Heririiig Lpon Reconpienieiit 
I n  all cases in which 2 mditar!- probarioner ( 2  

person in the senice mirh a suspended COUII- 

martial sentence to  confinement 01 a punitive 
discharge) is confined on rhe basis of an d l e ~  
gation of a violation of the conditions of pro- 
bation, the probationer shall be accorded i 
revocation hearing within ten  ( I O )  days fol- 
I o n q  confinement If ic appear5 rhar d re lo-  
cation hearing cannor be held uithin that 
period. rhe probarioner shall be accorded the 
opportunity for a prelimmarr hearing to  de^ 
termme wherher probable cause e m t s  to war- 
rant confinement pendine the rei ocation hear- 
i t ~ g , ~ ~ ~  T h e  preliminarc hearing shall ordi- 
 nard^- be held ar or near the location vhere  
probanon is alleged to haie been violated.’0‘ 
unles  arrangern&tr are made for the t r a  el o t  
witnesses to another hearing lacanon. 

I 2 ,  T h e  minimum reqmrements of due proc- 
ess 21 the preliminary hearing include 

a Varwe T h e  probarmier IS enritled ro no- 
rice rhat rhe hearing n.dl rake place and that 
i ~ i  purpose ii ro determine wherher there I C  

probable cauie ro belie1 e the conditions of pro- 
bation hdie been i m l a t e d  w‘ T h e  probationer 
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is entitled to at least f i re  days advance notice 
in the case of vacation a i  a suspended general 
court-martial sentence. three d a w  notice in 
advance of the hearine when a sispended spe- 
cial court-martial aekence is inrolred, and at 
least one day's notice in advance of a hearing 
to vacate a suspended sentence (to confine- 
ment) of a summary court-martial. The  pro- 
bationer may wwaive these u-airing periods. T h e  
notice should state in clear and concise terms 
what violations are although formal 
pleading is not required. 

b. Right t o  appear and prerent evidence. The 
probationer has the right to appear and speak 
in his own behalf.211 H e  may make a state- 
ment under oath, an unsworn statement, or 
may make a statement through counsel if he 
has one. T h e  probationer may bring letters, 
documents, or individuals n h d  can give rele- 
vant information to the hearing officer."* 
There is no rieht to compulsory process of 
civilian witnessis at the preliminary hearing.9'8 

c. Confrontation and Crorr-Era7,1ination. On 
the request of the probationer. persons who 
have given adverse information on which revo- 
cation is t o  be based are to be made available 
for examination in his pre~ence.2~' unless the 
hearing officer determines that the informant 
would be subjected to risk of harm if his iden- 
tity were disclosed, in which case the inform- 
ant need not be subjected to confronrarian and 
cross-examination.z1s 

-right to appear 
and present 
evidence 

-confrontation 
and cross- 
examination 
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-independent d. Independent Henrmg Oficer. T h e  special 
hearing officer court-marrial convening authority shall ap- 

point an officer to s e r i e ~ a ~  preliminary hearing 
officer. T h e  prelLninar!- hearing officer shall 
be authorized to order the probanoner's re- 
lease from confinement if  no probable cause is 
found to wvarranr confinement pendmm revo- 
cation. The  preliminar!- hearing offic& shall 
be a person nor directly involved in the super- 
vision of the probationer,21a and may, bur need 
nor be, an officer qualified as a milirary 
judge.*'. 

e .  Report. The  hearing officer shall make a 
summan.. or dieerr of what occurs at the 
hearing,'and shali include the responses of the 
probationer to the allegation and the substance 
of any evidence presented b>- h>m.2'8 T h e  
hearing officer should determine if there is 
probable cause to hold rhe probarloner for a 
final hearing. and should state the eridence he 
relied T h e  probationer is entitled ro 2 

copy of this report.'2o 

1. REVOCATIOS HE.4RISG 
Hearing m 1.1. Final Remcarion Hearing In all cases 
c a m  inrolring involring the vacation of a suspended sentence 
confinement. bur of a general mum-martial. or of a special 
nor discharee court-martial sentence a h c h  includes con- 
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er vacation of the suspended sentence, or a por- 
tion of it, is N o  hearing is re- 
quired in other cases. Rights ar the revocation 
hearing include: 

a. Opportunity to be Heord in Perron. T h e  
officer exercising the rwocacion authority shall 
personally conduct a hearing on the issue of 
whether the conditions of probation hare been 
violated2'* and if so whether, considering all 
the circumstances, revocation of probation, 
(vacation of suspension) is warranted. How- 
ever, the officer exercising revocation author- 
ity may appoint a hearing officer to gather all 
relevant facts, provided &at the probationer is 
afforded the opparmnity to appear in person 
belore the officer exercising the revocation au- 
thority and $veri the opportunity to person- 
all" rebut the allenations of mobation viola- 

OpportuNcy to 
be heard in person 
b y  decision-making 
authority. 

- Notice of 
claimed 
violation(s) 

- disclosure 
of evidence 

t i i n  and ro explai:why 
be 

probation should not 

b. Advance Notice of  Claimed Vioiation. 
The probationer shall be furnished notice, in 
writing, of the claimed violations of proba- 
don.924 Notice shall be furnished at least five 
days in advance of a hearing to vacate a SUE 
pended general court-martial sentence, three 
days for a suspended special court-martial sen- 
tence. and one dav in advance of a hearing to 
vacate a suspended summary court-mama1 
sentence to confinement. T h e  notice period 
may be waived b y  the probationer. 

c. Notice of Evidence t o  be  Relied On. At 
the time notice is furnished to the probationer 
of the claimed violation, the probationer shall 
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also be furnished v i t h  L I O ~ I C C  oi rhe names cor 
witnesses ro be called. m d  the probationer shall 
be alloa ed ro inspect copier of an,- sratemenri 
made by n-messes .  In ddirion. rhe prabariun- 
er shall be allmr ed zu iiispecr mj- r ea l  or  doc- 
urnentar!- evidence to be used or considered.??. 

-hearing 
officer 

- conirontatmi d Confrontation m d  Croir-Exo~iriiiatioii 
and cross- Il'hile rhe use a i  aff idai ts  and depositions i s  
e\amination encouraged, there are some cases m which the 

presence of m i m e s s e s  w l l  be essential '-' These 
include cases in n hich rhe dlleo-dtion a i  rhe 
only XvYitness against rhe probationer L( U ~ C O I -  
roborated and canrradicror!-. and rhe alle_ea- 
tion IS denied bv rhe probationer In such 
C B E ~ S  the probarkner shall h a l e  rhe right ro 
confront and cross-examine the  n irness. I i  a 
ciiilian witness mi l l  nor atrend the rerocacioii 
hearing. the statement of rhe ni tnesr  cannot be 
considered. 

e. Heorriig Oficsr. The officer exercmnp 
rmocdtion authoriry shall be the officer mer- 
cisine court-rnariial pnsdicr ion over rhe pro- 
bationer equiralenr ro rhe court-mama1 which 
imposed rhe sentence to be i-acared. If rhe 
sentence includes a suspended pomtive d i s ~  
charge avarded b>- a special court-manial. rhe 
revocaiion authoriry shall be exercised by  rhe 
general court-martial conrenino aurhorin-. S o  
officer shall act as relocation Arhor i r r  [f he i s  
direcrlv iniolved in the ioperi-ision of the pro- 
barioner or h3s other than an official interesr in 
the revocarion proceeding.22- Ii an oficer is 
disqualified from acting in a case. rhe case shall 
be i o r w r d e d  to the next superior aurharitv 
in the chain of command. 
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f .  ll'rirren Statement of Action In ail cases in 
which probation is revoked. the officer exer- 
cising rerocation authority shall prepare 
%nt ten  statemenr of the e\ idence relied on and 
the reasons far re\oking prabation.2'1 

4. \T.Al\TR 
i.1. IVamer. Any right provided by Article 
72. UCUJ, or the .\lanual for Courts-Llartial 
or this regularion ma? be waived b y  the pro- 
bationer, upon his being informed of his right 
to and the nature of the hearings required in- 
cidenr to vacation of All such 
waivers shall be in writing. 

I .  COUNSEL 
5.1. Counsel. The piobarioner shall hare the 
right to counsel at preliminary and final rero- 
cation hearinp, upon his request, when the 
sentence to be vacated is a general court-mar- 
:id sentence. or a soecial court-marrial sen- 

- statement of 
eridence and 
reasons for res okmg 
pro bation 

-waiver 

-Right to 
counsel 

tence which includes a bad-conduct dis- 
charge.230 In all other cases the probationer 
shall be prorided counsel if (a) the proba- 
tioner claims he did not commit the alleged 
riolatian of probation or (b) the probationer 
admits the violarion, or it 1s a matter of public 
record but he claims there are substantial rea- 
sons which justified or mitigared the \iolation 
and the reasons are complex or difficult to de- 
velop. In passing on a request far counsel. the 
probationer's abiliry to speak eff ectirely for 
himself may be considered. If counsel is de- 
nied ar a preliminary or final hearinp, the 
grounds for refusal should be stated succinctls 
in the 

- limiration 
on right 
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APPENDIX B 
At the conclusion of the .\forrim) opinion the Chief of Jurrice 

derued that the Court had written a code of h'eier- 
theless. m serting forth rhe minimum requirements of due proces? 
m parole revocation, Chief Justice Burger did proride an excellent 

In draftine stamtor! modif ica~ 
onsider nG od!- the Chief Jus- 
1 problems in the admirustratmil 

tory framework ior the iniplr- 
to the VC\IJ should also pro- 

vide the iolloning 
$ 0 )  compuiiory pxccesi fo r  airnersei II prehrnmm and find hearingrzB1 
( 2 )  express stamtor). whor i r ) .  far canfinrmonr of prabadoneri pending 

rhe ~evocinon dererminanon,*sl 
Oi delegarion of revocation aurhanr) b! rhr  m u r f - m a m a l  cmvenmg 

iurhonr)..2iS and 
( I )  an express pmwiian for the probaroner'r ivii!er of hewing rights 

It IS submitted that the followino proposed amendment irill nor 
onlv provide a starutorv f r a m e d r k  for the implementation of 
. \4&imj, it will also proride solutions to  the more serious practical 
problems m the administration of vacation proceedings. 

.ARTICLE '?. UC\lJ (PROPOSED) 

Hearings, 
when required 

(a)  before the vacation af the suspension of 
any sentence of a cow-martial which includes 
di;misial, a punitive discharge or confinement. 
the officer having cour[-martial pisdict ion 
over the accused for rhe rype of cnun which 
Imposed the suspended sentence shall cause a 
hearing 10 be held on the alleged iiolarian of 
probation.2si In cases of vacation of general 
court-marcid sentences. the general caurt-mar- 
r id  comening authorit)- ma>- hold the hear- 

Hearings, n ho 
conducts 
Hearings, dele- 

, u p 0  
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mg13i or may delegate that responsibility, to- 
gether with revocation authorit)., to a subor- 
dinate court-martial convening authority or to 
a military judge. In cases of vacation of spe- 
cial court-martial sentences, the special court- 
marrial convening authority may personally 
conduct the revocauon heahng, or may dele- 
gate hearing responsibilw, together with rev- 
ocation authority. to a military judge. If the 
convening authority has been directly involved 
in the supervision of the conduct of the proba- 
tioner, or has other than an official interest in 
the case, he shall forward the case 10 the nexr 
higher T h e  next higher authority 
may hold the revocation hearing himself, or he 
may appoint another subordinate convening 
authority. 01 a military judge, to act in rhe 
case. 

( b )  T h e  following procedures shall apply to 
the conduct of revocation hearings required 
by section (a) of this article. T h e  probationer 
shall be notified of the alleged violations five 
days in advance of a hearing t o  vacate suspen- 
sion of a sentence of a eneral courtmartial, 
three days in advance 07 a hearing to vacate 
suspension of a sentence of a special court- 
mardal, and one day in advance of a hearing 
to vacare a suspended summary court-martial 
sentence. Notice of the alleged violations of 
probation, and thar a re\wcatian hearing is to 
be held, shall be furnished in writing.lsB T h e  
probationer shall hare the right to disclosure 
of the evidence against him in advance of the 
hearing.l'O T h e  probationer shall be afforded 

gation of 
authonr). 

Convemng aurhor- 
icy, disqualifi- 
cation 

Conduct of 
hearing: 

- notice 

- disclosure of 
evidence 
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- opporrunity LO rhc o p p a r t u n ~ v  to be heard in person and to 
be heard in present n i t n e s e r  and documenraryeeiidence '' 
~ e r s o n  and oresenr The  orabationer shall hare the right to con- 
evidence 

cmss-cxarninatioii 
- confranrmon, 

~ Reconfinement 
authorized 

- prompt hearing 
required 

- Prelminar!- 
hearing required 
in certain cases 

- locarion 

- opp"rrumt!- to 
appear and 
present eridence 
-confrontation 
and cross- 

front and cross examine ad, e r s ~  witnesses. UII- 
less good cause is found for nor n l l o i r ~ n ~  con-  
frontation ? * ?  

(c)  a probationer may be confined on the 
basis of an allegation of breach of the condi- 
tions of probari~n. '*~ If a probationer IS con- 
tined pending racarion acrion, the rerocation 
hearing shall be promptlv held.?" If i r  ap- 
pears ;hat a revocation h e k g  cannor be held 
nirhin ten davs of the imposition of confine- 
rnenr, rhe piobationer shall be afforded a 
prompt preliniinar>- hearing virhin that period 
ro determine ahether  probable cause exists ro 
marranr continued confinement pending the 
reiocarion heanng. Ordinarilv the prelimi- 
nary hearing rhallbe held at 0; near rhe place 
of the alleged breach of probation. to facili- 
tate attendance and presentarion of i i i r -  
n e s s e ~ . ~ ~ ~  T h e  probationer shall be given ad- 
l a n c e  notice that rhe hearing is to take place 
and that its purpose 1s to derermine whether 
rhere is probable cause LO behere he has com- 
mitted a violation of the conditions of proba- 
tion.x'E I r  the preliminarr hearing t h e  proba- 
tioner may appear and sphak in his own behalf 
and m a i  present relevant uitnesser, docu- 
ments and letters for the considerarim of the 
hearing ~ f f i c e r . ~ "  On requesr of the praba- 
timer, persons 71 ho hale eiren adverse infor- 
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mation on which revocation may be based are 
to be made arailable for questioning in the 
probationer's presence.Z'8 T h e  hearing officer 
is to be an officer nor directly involved in the 
supervision of the probationer, nor haring 
oth.:r than an official interest in the case."' 
The  hearing officer may be the special court- 
marrial convening authority with jurisdiction 
over the accused, or any officer designared b y  
the special court-martial convening authority 
to hold the hearing, to whom authority to re- 
lease the probationer from confinement has 
been delegated. 

(d)  the probarianer shall have the right to be 
represented by counsel certified in accordance 
with 8 ! 7 ( c )  of this title (Article Z7(c)) when 
the sentence to be vacated is a general court- 
marrial sentence or a special court-martial sen- 
tence which includes a bad-conduct dis- 
charge.25o In all other cases the probationer 
shall be provided counsel upon his request if 
(i) the probationer claims he did nor commir 
the alleged violation of probation or (ii) rhe 
probationer admits the violation or it is a mar- 
ter of public record. but the probationer claims 
that there are substantial reasons uhich  jusri- 
fied or mirigated the \-iolanan and rhe reasons 
are complex or difficult ra develop.2b' In pass- 
ing on a request for counsel, the revocarian 
aurhoriry shall consider the probationer's abil- 
ity to speak effectirely for himself.25z If coun- 
sel is denied ar a preliminary or final revnca- 
tion hearing, rhe p u n d r  for the refusal to 
provide counsel should be stated in the record 
of the hearing.*ss 

examination 
Hearingofficer. 
qualifications 

248 Zlorrliiey I Breuer. 108 US 471. I81 (19 
Z+*Alornssey r Brewer, +Os T.S 471, 486 (19 
2"OSer pp 33.34m$w 
2(1Gapon r. Scerpelli. 411 C 5  7 7 8  790 11973). iee Section V D  p 11 mpii 
aa2Gqnan v Scupelli,411 U S  778 ,  75Qo-91 (1573). 
26s Id. I t  191. 
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Subpoena power (e)  Preliminary and revocation hearing 06 
cers shall hach the power TO iasue subpoenas 
to  compel the attendance of witnesses, and to 
compel the production of documents or other 
written or real eridence at the hearings pro- 
vided for by this ~ecrion.'~' 
f f l  I i  a suspension is ordered Tacated by the 
revocation hearing officer, anv unexecuted 
portion of a sentence shall be promptly exe- 
cured, subject to the applicable restrictions in 
section 8'1 (c) of this title. (Article - I  f c ) )  

(g) the suspension of any other sentence may 
be vacated by  a n r  authoritr competent to con- 
vene, for the cdmmand i; which the proba- 
rioner is sening or assigned. a court of t h e  kind 
that imposed the sentence. 

( h )  Any righr provided by this m d e  ma!- be 
wmed by a probartoner. 

Execution o i  
sentence 

- limirarioni 

Other sentences 
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LIABILITY OF THE STATIONING FORCES FOR 
"SCOPE CLAIMS" ARD "EX GRATIA CLAIMS" 
IN THE FEDERAL REPUBLIC OF GERMANY* 

Edmund H. Schwenk" 

1. I N T R O D U C T I O N  
The provisions of the NATO Status of Farces Agreement con- 

cerning the settlement of damages caused by members of a force 
or civilian component are contained in Article VIII, as implemented 
in the Federal Republic of Germany b y  .hticle 41, Supplementary 
Agreement to the NATO Starus of Forces Agreement, and by Re 
-4rticle 41, Protocol of Signature. There damages hare been dirided 
into three categories. 

1. "Scope claims," that IS, damages other than maneuver dam- 
ages or requisition damages that hare been caused by members af a 
force or  civilian component and for which the force is legally re- 
sponsible; 

2 .  "Maneuver claims," that is, damages caused by maneuvers or  
other exercises, 

3 .  "Requisition damages," that is, damages caused to property 
made available to a force or civilian component for their exclusive 
use as a result of a requisition order 

11. R E C O G S I Z E D  CLAIVS A R I S I S G  FROM TORTS 

A .  GENERAL 
Pursuant to paragraphs 5 and 6 of Article VI11 of the SAT0 

Starus of Forces Agreement, two types of claims are recognized: 
( I )  "Scope claims," that is, claims arising out af acts or omissions of 
members of a farce or civilian component that are committed in the 
performance of aficial duty, or out of any other act, omission or 

e T h e  opinions end cmduiioni presented hercin ITE rhme of the author md 
do not nieirrrtilv reorrrcnt the v i w i  of The ludzc Advocate Gmrrrh  School 

I 1  . _  
or m y  orhcr govemmenrsl agency. 

'* Arrorncy-Advisor. Office of the Judge Advocsrc. U S  Army .  Europe m d  
Svenrh Army; Membu of rhe Diirricf of Columba, U S  Supreme Court, and 
Girmln Bir; Mcmhr of the B u  of the U.S. Court of Mihruy A p p e l ;  H o n o r q  
Proferror of Law st chi Univenity of Heidclkrg/Gmnmy; LLD.. 1929, Brerlivl 
Germmy, LL.M., 1941, Tulm Univcdr)-. L L M .  1942, Hmud Univeniry. 
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occurrence for which a force or civilian component 1s leeall!- re- 
sponsible and that causes damaoe m the terricorv af [heFederal 
Republic of German!- to rhird Farties other rhan'any of the Con- 
tracting Parties: and ( 2 )  "Tonscope claims." that is. claims aeainsr 
members of a force or civilian component arisinm o i i ~  of t a k o u s  
acts or omissions in the Federal Republic of Germazv nor committed 
in the performance of official duty. 

Both scope claims and nonscope claims are c l a i m  for  d m a e e i .  
therefore. restrairung actions as a result of slander, libel. or nuisa'nce 
cornnutred b>- a member of a force or civilian component in the per- 
formance of official dutv or bv the farce itself cannot be predicated 
upon the provisions of parag;aph 5 of Article VIII, XATO Status 
of Forces Agreemenr.' .\loreo\er, a restraining order against the 
sending Stare would be ~n iiolation of international I a n  i n  i i e m  of 
the mere ign ty  of that foreign stare. 

B .  SCOPE CLA1.M 
1 .  C l a i m  ngainri the Forcer in the Federal Republic of  Germmy 

Scope claims may be bared upon paragraph I of l r r i c l e  VIII. 
TO Status of Forces .Agreement, as implemented bv Article 41. 

ipplementary .igreement to the T d T O  Starus of Forces Agree- 
ment. in connection with the German legal provisions concerrung 
rhe liability for [orti or special statutes. Article 41. Supplemenrary 
Aprcemenr, provider that the setrlement of claims mirh respect to 
damages caused by acrs 01 omissmni of a force. 2 civilian compon- 
etnt or  rheir members. 01 b y  other O C C U T ~ ~ ~ C ~ S  for which a iarcc 
or a cirilian component is leeallr responsible. shall be eoxerned b r  
the proriiioni of .Article VIIiof the S A T 0  Starus of Forcer Agree- 
ment and the pro~is ioni  of .brick 41. Supplemenrary Agreement 
Paragraph I of Article 1.111, N.iTO Status of Forces Agreement. 
establishes r"o separate and datincr grounds for clams. (1)  Claims 
arisine ouc of acts 01 omissions of members of a force or cixilian 
compken t  done in the performance of official dury and causing 
damage in rhe rerrirorv of the receiving State to third parries, and 
( 2 )  Claims arisine our' of an act. omissin or occurrence for nh ich  
a farce 01 ciiilian component is legal l r  responsible and causing 
dan:age m the territory of the receiring'Stare to rhird parties 

'Gcmsn Supreme Court decision of July 11. 1963, 1963 B~rlu~wsuuna  :BB1 
1077, 1963 SI= Jminircu~ Wacxeric~arrr [KIWI 20. 1963 DEL%?= Orr 
LYrLImE \'E'EawiLrcrr DOVl 811 
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T h e  damage to third parties must h a w  occurred i n  the rerri- 
tory af the receiring State, in this case the Federal Republic of 
Germany. The  decisne issue 1s whether the damage actually took 
place within the teriitory of the Federal Republic of Germanv. This 
IS true regardless of whether the act or omission which uliimately 
causes the damage occurred outside the Federal Republic of Ger- 
man!-. It should be noted that \Vest Berlin is not regarded as part 
of the territory- of the Federal Republic of Germanv with respect 
to damages caked  by the stationing farces because of its continuing 
military occupation statui. 

2. Clninir for  Damager Ariiiizg out of Acrr or Omissioni Done 
by  114emberi of a Force or Cirilim Componmt 

Pursuant to paragraph 5(a )  of Arricle VIII, >-AT0 Status of 
Forces Aoreemenr, the assertion, examination, and settlement of 
claims aricng our of damage caused by the forces, or the decision b r  
a court, is made p r suanr  tn the laws'and regulations of the Federal 
Republic of Germanv thar apply to i t s  own armed farces. Accord- 
ingly, German laws apply in those cases where the "Bundeswehr," 
German -4rmed Forces, would be liable under the same circum- 
stances. In view of the equal treatment of fareion forces and those 
of the "Bundeswehr" it follows that, with respe% to acta and omis- 
sions of members of a force or cirilian component done in the per- 
formance of official duty, the provisions of Section 839, German 
Civil Code, in connection with Article 34, Basic Law. are appli- 
cabk2 lpplicarion of Article 34, Basic Law, requires violation of 
an official duty of a sorereirn nature. JT'hile the official activity 
of a member bf the stationhg forces m a r  not appear to be of '2 

sove re ip  n a m e ?  in case of a soldier driding a military vehicle in 
the performance of official dutv the required connecrion between 
the armed services' mission and ;he particular trarel is ordinarily so 

&German Supreme Court docvion of October 24, 1%0, 1%1 SlW 457, 1961 
\lorlrsrc~aar K R R  Davrxnii R r c m  [ i lDRl  210. German Supreme Couir 
decision of .<pnl 17. 1961, 3 5  BGHZ 95. 1961 NJ\\- 1525. 1961 Zrirscmln  LEX 

\'ERSIMIII.ICSRECHT [ V ~ a i R l  661. Art VIII, para !(a) S A T 0  Stlrui of Forces 
Agrecmenr :heremnfrer referred ro as ?*TAT0 SOFA]; Sea d ~ o  G e m a n  Supreme 
Court decidan of Janusry 29, 1968, 49 BGHZ 267. 273, 1968 BB MI. 1568 NJW 
6%. 

aGermin Supreme Courr decision of June I, 1961. 35 BGHZ 181. 187. 1961 
BB in. 1961 Ir-JW lnz. Germm Supreme Court decisan of October I+ ,  196% 
1964 BB 109, 1964 SIW 104, Germin Suoreme Courr decision of Aprrl 16, 1961, 
42 BGHZ 176. 1%4 PIW 1891 
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apparent rhar the sovereign nature of such a travel should be p r c ~  
surned ' Coniequentl,v. if the defendant, the Federal Republic a i  
Germany in! oker such prima iacie eridence. the plainriff should hear 
the burden of proring thar the travel did not serve sovereign pur- 
poser. the German Supreme Caurr'r opinion' to rhe conrrarv is 

stmdable. On rhe other hand. unaurhorired driling 
ehicle. 'Schwvarzfahrr." by a member of rhe statioiung 
ares an official a c t i r q  despite rhe fact thar such ac- 
ned by Army \There a member of a 

iurce or  c1\ilian component uses his priiate reh ic le  ior official 
r ra i  4 6 ,  such use may. depending on rhe particular C I ~ C U ~ S T ~ ~ C ~ S .  

consrimre official a c t n x - . .  A claim for damages against the sta- 
tioning forces for w l l f u l  n o h i o n  of m official duty b r  one uf 
their members does not ~ Y N  pursuant to Section 819. German Civil 
Code, in connection with .lrricle 34, Basic Law. if, and to rhe entenr 
rhat. a social insurance carrier is bound to make compensarion to 
the inlured person." since Secrion 839, German Ciiil Code, pre- 
scribes that the  l~abiir>- o i  the torrfeaior and. hence. pursuanr IO 

Article 31. Basic Law, that of the government. is s e c o n d q  This 
secondary liabilir>- u-auld be defeated li the social insurance carrier 
could recoier rhe social security payments from the armed forcer.g 
Forrhermore. rhe stationing forces cannot inLoke as a defense rhe 
special provisions excluding habdiry which are conrained in the 
German (Baiarian) civil s e n  ice I a n ,  since those provisions are 
Iimired to the relationship berxreen ciril servants and thelr em- 

4German Supreme Court decirmn of Aprd 16, 19M. 1 2  BGHZ 1-6, 1%1 
SJX' 1895. G e m i n  Supreme Courc decrrian of June 1. 1951. 31 BGHZ 181, Ger- 
man Supremc C o w  deciiron of October 14, 1961. 1964 BB 109. I 
German Supreme Court decision 01 January 29, 1%8, 49 BGHZ 
BB 491. 1958 u J \ V  5% 

bGermrn Supreme Court decision of Aprd 2E, 1965. 1965 KJW 1253 i i i rh  
annor h i  Schneider. German Supreme Coun deceion of 4pn l  16. 196i. 42 BGHZ 

SJ\T 211, German Supreme Court deciiion of J i n u a q  29. 1968. 19 BGHZ 25- 
2-1 ,  1948 BB 401, 1968 SJ\T 596. 

Q G e r m m  Supreme Court decision of Jinvary 29, 1968. 49 BGHZ 267, 271. 
1 4 8  BB MI. 1968 NJW 696, dm German Supreme C a m  decision of Xorcm- 
bcr 9, 1959. 11 BGHZ, 1MC NJW 241. 
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players and are not designed for the benefit af third parties.10 Inso- 
far as acts or omissions of members of a force or civilian component 
done in the performance of official duty are concerned, liability for 
damages pursuant to Section 839, German Civil Code, arises only 
if the member of a force or civilian component violates his official 
duty towards a third party. The  provisions of the "Strassenver- 
kehrrordnung," Road Traffic Ordinance, constitute provisions im- 
posing an official duty toward third pames within the meaning of 
Section 839, German Civil Code. This, however. becomes more 
questionable where internal Armv traffic regulations are violated b y  
the drivers of Army vehicles, far  example, rules prescribing more 
stringent speed limits than those prescribed b y  the "Strassenver- 
kehrsordnung." Whether the violation of such an Army regulation 
also constitutes a violation of official duty towards a "third party" 
depends on the purpose of such internal regulations, whether they 
are specifically intended for the protection of third parties." Pur- 
suant to paragraph 4(a) of Article 5 7  of the Supplementary Agree- 
ment, deviations b y  a farce from German regulations governing 
road traffic conduct shall be permitted onlv in cares of military 
exigencv and then only with due regard to public safew and orde;. 
Paragraph 8 of Article 41 of the Sup lementarv Ac~ereemenr pra- 
rides that the liability of a force or o! a civilian component shall 
not be affected by the fact that such force or civilian component 
enjoys exemption from German regulations However, such com- 
pensation shall be payable b y  the forces of the sending State only if 
and to the extent compensation would be payable far  similar damages 
if caused b y  the "Bundeswehr." Therefore. the violation of traffic 
rules bv a member of a farce or civilian component acting in the 
performance of official duty can be regarded as a violation of 
Section 819, German Civil Code, even if such conduct is permissible 
under paraeraph +(a) of Article 57  of the Supplementarv Agree- 
ment, unl& the "Bundeswehr" would not be liable in such a 
Such liability, however will always be found t o  exist where devia- 
tions from the road traffic rules occur without any military exipencv 
or if, in case of deviadon, public safety and ordetare  not sufficientli 
o b s e ~ e d . ' ~  

10 Germin Suprrmc Courr dcckion of April 17, l%l, 11 BGHZ 91, I961 NJW 

I I  German Supreme Covm decision of June I, 1961. 15 BGHZ 165, 1 8 i .  1961 
1119, 1961 VsmR 665. 

88 772. 1961 NTW l112. 
u Gcmm~Svpreme Court decision of Seprember I7 .1%2,  1962 BB 1115. 
18 AE 10 iimilir righa-ofway of che German police and fire depimnenr. 
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Insofar as members of a force or cirilian component are acting 
in "private" matters of the force when performing their official duty. 
the sending Srare's liabilitv is nor predicated upan Section 839. 
German Civil Code, in connection with Article 34, Baric Law. bur 
upon Section 831, or Sections 89 and 31 ,  German Civil Code. re- 
specrirely. Ir is quesrionable14 whether in case of the liabilit). of 
the stationing forces for members af a force or civilian component 
pursuant to Section S31, German Civil Code ( , . e . .  "respondear su- 
perior rule"), the possibility of exoneration provided in Secnan 831, 
German Civil Code, 1s applicable for two reasons first. in case of 
successful exoneration the srationing forces would not assume lia- 
b i l q  for damages and, second, because a judgment rendered againsr 
the responsible member of a force or civilian componenr could not 
be execured However, ir is the author's opinion that the sending 
State should not be deprived of the right of exoneration because 
a judgment rendered against the member of a farce or civilian corn- 
ponent cannot be executed. In  this respect, the basic problem does 
nor he with paragraph I(g) of Article \-111. but rather m the right 
af exoneration provided by Section 831, German Civil &de 

?. C l a i m  Arirtng out of an Act,  Omission, or Occurrence for  
which a Force or Ciiilran Component is Responiible 

The sending Stare is not only liable for acts 01 O ~ S S L O ~ S  of 
members of a force or civdian component m the performance of 
official duty, bur also for other acts. omissions, or O C C U I I ~ ~ C ~ S  for 
which a force or civilian component is legally responsible. In ac- 
cordance with rhe unanimous riew of the Contracting Parries." 
rhe language "or out of another act, ornirsmn, or occurrence. for 
which a force 01 civilian component is legallv responsible" estab- 
lishes rerponsibilitv of the sendinq State for acts, omissions and oc- 
currences pursuaf  to the "law 01 the receiring State," the Federal 
Republic of Germany. Such liability exists ~n cases of liabili? 
without fault. In  general, such liability may be predicated upon 
one of the following provisions. 

a. Section S31,  German Civil Code ("respondeat superior rule"); 

=e Gamin Supreme Cavir decision of April 23, ,915, 20 BGHZ 2W and Grrmm 
Supreme Courr decision of November 18, 1957, 25 BGHZ 59 

1'Sci Grrefe. 1961 NJW 1843, Haupr and Grarfe, 1960 h-JTV 1'6 
'~Carrrcmors or Ermrcr~ PPOV THE S ~ w w r a i  Rrmlor us mz \ -m~c*no\ .  

oh TBE S i ~ ~ i r \ r e ~ r r a r  Aaa*sonwr\rr TO T_ VAT0 S i ~ n i  m Foacrs .\cui 
MEST, RE ART 41. SA. p 12 
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b. Section 831,  German Civil Code (animal keeper's liability far  
military horses, messenger and watch dags, erc.); 

c. Sections 816, 838,  German Civil Code (liabilitv for collapse 
of a building or another device connected with r e d  estate or  for 
dismantling of parts of a building or device); 

d. Sections 7 , 8 ,  Sa, "Strassenverkehrsgesetz" (Road Traffic Law) 
(liability a i  the holder of a vehicle); 

e. Sections 13, 51 ,  paragraph 1, "Luftverkehrsgesetz" (Air Traf-  
fic Law) (liability of the holder of an aircraft); 

f. Section l a .  "Reichshaftpflichtgeserz" (Law pertaining to Reich 
Liability Insurance) (liability for railway accidents); 

g. Section 22,  "Wasserhaushaltrgeserz" (Water Economy Law) 
(liability for  water pollution). 
Moreover, the Contracting Parties agreed'O that the force or the 
civilian component is liable for damages caused b y  local national 
employees according to the same principle under which the receiv- 
ing State is liable for the acts and omissions of local national em- 
ployees of irs own armed forcer, that is, under which the Federal 
Republic of Germany is liable far local national employees of the 
"Bundeswehr." Thus, if a local national em lovee of a farce or 
civilian component drives an official vehicle opthe farce or civilian 
component and causes damage while in the performance of official 
duty, the same provisions that mould be applied had an emplovee 
of the "Bundeswehr" caused damages in the performance of official 
duty should be applicable. I t  follows that the stationing forces' 
liability for local employees is dependent upon whether the local 
employee acted in the performance of official duty, Section 8 1 9 ,  
German Civil Code, Article 34,  Basic Law or not, Section 8 3 1 ,  
German Civil Code. However. the sending State is also liable for 
acts done b y  a force in case of eminent domain, expropriation, for 
example, if timber stored at a training area has been destroyed b y  
a forest fire which was caused b y  the Force's training exercise," 
or if police action is required. because fuel leaking out af a rehicle 
of the force as the result of an accident threatens to pollute 
the groundwater af an adjacent Under the German law 
of nuisance, the force of the sending State is liable because of the 
operation of an Air Farce club which produces noise and odors be- 

16 Id. 
I7 German Supreme Covrr decision a1 March 15. 1962, 17 BGHZ 44 1962 NJlP 

IsGerman Supreme Covrr decision of April 27, 1570, 1570 NJW 1416. 
1439. 
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yond the locally customary leiel  and substantiall\ affects the neigh- 
bors in a residential section." There cases. ho&ier, m u s  be 81s- 
ringuished from [hare involring claims directed against the Federal 
Republic of German! itself rather than againsr rht-starmning forcei, 
for ekample. if the Federal Republic of Germany makes a defec- 
tire training area aLailable to the stationing forces and, as a result 
of such defect. large quantities of sand are driven onto rhe neigh- 
boring real estate as rhe result of a flood. thus causing damage 10 the 
real estate.2" 
1 special procedure has been established wirh respecr to h b i h t > -  

id  the sratiamng forces for so-called "unauthorized trips," "Schwarr- 
fahrren." Pursuanr ro paragraph 7 of Article I T I ,  S-\TO SOFA. 
claims arising out of the unauthorized use of an\- T-ehicle of the 
armed services of a sending Stare shall be dealt a i i h  in accordance 
with paragraph 6 of Arricle VIII, \-.&TO SOFA. that is. 2s so- 
called ''ex gratia claims," unless the force or ciriliaii component is 
legall>- r e s p k i b l e  The  force or  the cnilian camponenr i s  legall! 
responsible for liability defined in paragraph ? of Section -. Road 
Traffic Law, StVG, for example, il the unauthorized use of the 
5-ehicle x i a s  facilitated by the negligence of rhe force itself. such as 
by parking it on a public road a-irhaur raking the necessar!- secur- 
irl- measuresz1 However. in such a case there mighr also exisr an 
independent legal basis for liabilitv pursuant to Section 839, German 
Ciiil Code. a n h  . k i c k  34, Basic Law. proiiding for a c lam for 
pain and suffering puriuanr to Section 84'. German Civil Code. 
in addition ru  a claim for damages ior personal inluri- or damage 
TO properr1..?2 

?. Liibilitv o f  the Feder,ii Republic o f  Geriiij.71, aiid rl-e 
Storiozing F o r m  

Frequently, damage 1s caused by a milxxy I chicle. rrack or air- 
crafr m instances in which the inlured or damaged \icrini 1s unable 

German Supreme Court decision of Jul) 11, 1961. 1961 BB 1077, 1961 NJW 
2020. 1963 DbV 555 ,  cornpire Schach. Eiifichre di~ungirnipncecte ubnr Riirck-  
mht nu{ Vrricbirfdm im inrmiiiionibrreirh (Claimr for Dmigei regardleis of 
Fault in rhe .%re@ of Enrironrnmrd Protection). 1965 BB 142, n.24. 

ZoGermin Suororne Court decision of November 24. 1967. 49 BGHZ 3 4 0  
I968 BB 485. 975, Ib8 NJW 1251. 

21 n l r h  regird io the h a b i l q  ai a holder 01 e vehicle in case of an un. 
whorlred frirel  cnlpably iacdmrod.  see German Supreme Court dGciiion of 
December 15, I9i0.  1971 BB 2 4 4  1971 \-JW 459, 1971 llDR 268 

??Scr footnote ?o n i p i i  and a c c a m p m i ~ n g  ICLI 
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to determine whether it was a vehicle of the "Bundeswehr" or of a 
certain sending Stare. In such n situation, the full amount of damages 
is awarded and paid to the claimant. However, reimbursement by 
the sending States and the Federal Republic of Germany, if in- 
volved, is exclusirely determined by paragraph 3 (e)  (iii) of Article 
\ T I ,  N.ITO SOFA. rather than by Section 830, German Ci\-il 
Code.zs 

I. Attorney Fee, 
T h e  question arises whether a claimant who solicits the services 

of an attorney for the purpose of asserting a "scope claim" is en- 
titled TO the refund of the attornev fees which he incurred. This 
question was affirmatively resolved'by the German Supreme Court 
in its judgment of 1 June 1959,'* in which it was held a claim far  
refund of attorney fees may be asserted as a part of the claim for  
damages. In  this connecrion, the facrual and legal difficulties of a 
case must be considered from the paint of view of the claimant 
at  the date the claim was filed rather than retrospectivels from the 
point of view of the result of the compensation procediue. In  the 
opinion of the German Supreme Court the fact thar the asserted 
claim has been recognized bv the adjudicatinp office doer not permit 
the automatic condusion that the factual &ation was so simple 
that consultation with an artomev had been unnecessary. Further- 
more, a claim far  reimbursement af a t tmner  fees cannot be rejected 
on the ground that m adjudicating the clhm it is the duty of the 
Defense Costs Office to ensure on its own initiative that the claimant 
receiver just and fair compensation. T h e  German Supreme Court 
correcrlr stared that "bv rirme of the argument that the authorities 
mill properly dispose oc the claim, reimbursement of costs of legal 
advice could be denied in mans  instances, even rhough such reim- 
bursement has been recognizid in court decisions without any 
doubt." 2s As regards the amount of attorney fees, the attorney 
is entitled to a "business fee," "Geschaefrseebuehr" pursuant to para- 
graph I ,  S o .  1. of Section 118, "Bundes;echtaanwalrgebuehrenord- 
nung." Federal Fee Schedule for Attorneys and, in case of a com- 
promise settlement, to a settlement fee, "Pergleichsgebuehr," pur- 

28Deciiion of the ''Obelinqerichi" ICourr of Appeelrl S o m p ~  of May 

UGermsn Suprime Court decision of Jmuary 11. 1961. 19 BGHZ 60. 1x1 
>'For instance ulrh r c s p c t  ro tax advisors see 21  BGHZ 119, 3 6 4  

22, 1968. 1968 N J W  2202, 

BB 110, Germvl Supreme Covn decision of J m u r r y  31, 1961, 19 BGHZ 73 .  
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suant to Section 2 3,  "Bundesrechtsanu.alrsgebuehrenordnune." The  
fees are predicated upon the amount of compensation ;warded 
rather than upon chose asrerred in the application.?" 

6. Damages Resulting f rom the D e l q  of Payment 
Pursuant to Sections 186 and 288. German Cird Code. the claim- 

ant is entitled to 4 percent interesr resulting from the delays in the 
p a p e n t  of a debt, prorided the prerequisites of Section 266. Ger- 
man Civil Code. exist. According to paragraph 1 of Section 186. 
German Civil Code, the debtor is ''in delav" after the debt has be- 
come due and the creditor has "admonish;#' the debtor to pay the 
debt. T h e  filing of an application for cu,mpensarion constitutes "an 
admoninon." Thus, a c l a m  for interesr would be justified unless 
Section 285 .  German Civil Code, is applicable. that is. unless the 
debtor can claim that payment % a s  not made because of circum- 
stances beyond his control. These principles \\-ere ahad!- recog- 
nized by rhe German Supreme Court in 10 pdmnent  of 26 June 
19612' when Article 8. Finance Convention, stili iormed the basis 
for the settlement of claims aeainst the sranomnp farces The  claim- 
ant  mas awarded 4 percent i rkrest  resulting !rim the delay of pa>-- 
ment i a r  the period beminnine three months subsequent to  receipt 
o i  the application for &ompekation by the Defense Costs Ofice.  
I t  would appear that similar considerations are applicable to the 
question of damages that result from the delay of payment of 
compensation under the X I T O  Status af Forces hgreement. 

-. Perrons Entitled t o  Claim Compeniat io~i  
A s  a rule. anv perron authorized to clamm compensation pursuant 

to the pro\iria& of paragraph 5 of Article 1-111 of SAT0 SOF.4 
is enritled to assert damages in accordance with rhe prescribed pro- 
cedure. However, pursuant to paragraph 6 of Article 41. Supple- 
mentaw -1ereemenr. paraeraph 5 of .Article YIK S . I T O  SOF.1. 
shall nor apply to darnagriuffered bv members of a force or  of  a 
civilian component and caused bv acrs or omissions of other members 
of the iame force or the imie civilian component for 7, hich such 
force or such ci~i l ian component is  legall!- responsible. It iolioaa 
thar dependmiti of members of a force 01 o i  a ciiilian component 

ZRGerman Supreme Coon  decision of June I. 1919 30 BGHZ 114. German 
Supreme Corn deciion of J ~ Y B ' ~  31, 1963, 39 BGHZ 73. 

27 1961 BB 771, I961 N W  1531 
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and local narional eniplo\ees are nor precluded from claiming dam- 
ages Hon el er, pursuant to Sections 898 and 899. "Reichsrersich- 
erungsordnung." Reich Social Securits Lam, local national employees 
who suffer a work accident caused by a member of a force cannot 
assen claims for damages exceeding rhe pa!-menr provided by the 
accidenr ~ n s u i a n c e . ~ ~  Members of another force or its civilian com- 
ponent and their dependents may. h o w l e r ,  claim damages. Finally. 
carriers of social secunr). or prirare insurance may asserr claims for 
damages pursuant to paragraph I a i  Article VIII, N l T O  SOFA. 
IO the excent to  which the injured person's claim has been subro- 
gared ro the insurance carrier pursuant to Section 1542, "Reichs- 
rersicherungsordnung," or Section 6 7 .  "Versicherunesrertragsge- 
setz," Sratute perraining ro Insurance Contracrs. In the opimon of 
rhe Oberlandesgenchr Zu-eibruecltdD even a third parry who satis- 
fied the damamed or mlured person m lieu of rhe stationing forcer 
as a result of: judgment rendered against him, may claim refund 
of his expenses. 

8. Legal Action againit the Tor tpo io r  

To  the exrent ro which damage has been caused in the perform- 
ance of official duty. the question arises whether damages may be 
asserted againsr the rorrfeasor in addition to the assertion of damages 
againsr the rending Srare. According to the earlier law o n  this 
subject, hrricle 8, paragraph 1, Finance Convention, the rorrfeasor 
could not be held personally liable regardless of whether he was a 
member or local national employee of a force or a civilian com- 
ponent.80 According ro presenr law rhe following rules apply: 

a .  Legal Action agninrt Local National Employees. In the evenr 
rhe local national emplavee acts in the performance of sovereign 
authority, for  example, afdr i rer  of a truck of a force, the provisions 
of Secrion 839, German Civil Code, and Article 34. Basic Law, pre- 
clude personal liabilirv of the emplovee, in the event he does not 
act in the perfarmanc; of sovereign a;thority, he may be personally 
liable pursuant IO Section 18, "Strasseni,erkehrsgeserz," and Section 
8?3 ,  German Civil Code, respectively. T h e  local national employee 

Q~German Supreme Court decision oi Ocrober 24, 1960 13 BGHZ 319. 1961 

2n Decision of the "Obsr l indeigcr ichr"  :Court of i p p e r l i l  Zweibruecken of 

80Germin Supreme Court decision oi October 1% 1961, 1964 BB 109, 19661 

NJW q57. 

June21, 1961, 1961 Juarluuum-sr [JZl 6%. 

NJW IW. 
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held personally liable for damage5 may haie a claim for relief againrr 
the sending State in accordance n-ith principles of German labor Ian 
char concern the employer's obligation m reliere rhe emplnree in  
the case of hazardous lobs involving risk of damage to the employer's 
properr!-, rhe so-called principle of "gefahrgeneip" or "ichadens- 
eeneigre .Arbeit." I' In the erent  a local national empla!-ee of the 
Force or civilian component injures another local national em- 
ployee o i  rhe force or  of the civilian component. rhe principlea 
developed bv the "Grosser Senar of rhe Bundesarbeits?ericht,' 
Grand Senare of the Supreme Labor Court, ~n rhe decisdn of ? <  
September 195'1? must be obseried Consequently, an e n i p h  ee  
\I ho neglioentl\- causes the riark accidenr of another emplovee. of 
rhe same krablishmenr or enterprise IS not personall!- liable for 
damages to the inlured or damaged person. if  and to the extent he 
cannot be reasonably expected 10 bear the burden of such d a m a p  
because h a  neelieence is minor in the limht of the hazard inrolrcd 
in his job un&r'rhe particular circums&ces of the case. In the 
opinion of the German Supreme Labor Court.? honever. an m u r e d  
local national emplo!-ee is personally liable up to the amount of the 
coverage provided by his insuran& polic\. exen rhrrugh hli fault 
is minor under the circumstances. 

b. Legd Actio,) A p i n i t  Cieiiiheri of 0 Force or Ci:.iiiee Coin- 
ponent. Since in case of damage caused by a member of a force or 
civilian component in the performance a i  sovereign actn it?, the 
stationing forces are liable pursuant to Section 819, German Civil 
Code. and Article 34. Basic Laa., personal liability of the member of 
the force or the civilian componenr is precluded pursuant to Article 
34, Basic L a w  .\loreoier. execution of a judpmenr rendered against 
him 1s prohibited pursuant ro paragraph 5 ( ~ )  of Article \ T I .  
N.ATO SOFA Finally. a legal interest in filing a suit against a 
member of a force or civilian component appears to be lacking." 

J~Decirian of rhe German Supreme Labor Court of \lirch 19. 1959. . B41hG 
290, 1959 BB 881. Germrn Supreme G u m  decision of J i n u m ~  10. 1955. 16 BGHZ 
111. 19x5 BB 161. 1955 XI\\, 458 

3*Decirion of the Germin Suaromi Labor Court of Srmmber 25 .  1957. 5 
BArbG I ,  1958 BB 80, I958 >.J\\'Zi!. 

ISDecirion of the Gemin  Supreme Libor Court of Fehrunc 14, 1958, 1959 
BB 520. Decision of rhe Gemin  Supremc Coun of .May 19, 19dl. 1961 BB 826. 
Decirmn of the Gemin  Supreme Libor Court of \Inrch 24. 1961. 1%1 BB 826 
I I I  a lm G o m m  Supreme Court deciiron of .%pi1 1. 1958. 27 BGHZ 62.  19'8 BB 
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unless the claimant failed to assen the claim in due time against the 
stationing forces and, as a result, has mlr the possibility of suing 
the member of the force or the ci\ilian cdmponent in his individual 
private capacitr. However. w e n  in this case a favorable j u d m e n r  
would onlv birden the claimant with attorney fees and c o u r ~ c o s t s  
wthout  pioriding an!- advantage because of' the lack of enforce- 
ability-. 

Another question is whether the claim of a person fatallr injured 
as a resulc of an accident for which the stationing forces are respon- 
sible should file a complaint in due tlme, that is, before his death 
against a member of the force or the civilian component in order to 
ensure that the claim for pain and suffering pursuant to Section 
817, paragraph 1, second sentence, German Civil Code, the death 
statute, will be subrogated to his heirs. In  such a case. notification 
of the claim to the Defense Costs Office should be sufficient to meet 
the requirement that "the case is pending before [he court" for pur- 
poser of enabling the heirs to enforce the deceased's claim for pain 
and 

9. Procedure of Notification 
a .  For717 of the Application. Pursuant to Article 9, German Star- 

ute Implementing N I T 0  SOF'-\, claims must be asserted by filing 
a written application for  compensation. The  reasons underlving the 
claim must be stated in the application. However, the estimated 
amount of the claim need be indicated only as far as this is possible. 
T h e  application must contain all pertinent information with respect 
to compensation and make reference to available evidence to the 
extent to which such evidence is not attached to the application. 
Consequently. it is not sufficient if the claimant simply informs the 
Defense Costs Office of the event causing the damage or notifies the 
Defense Costs Office pursuant to Secrian 15, "Strasaenverkehri- 
geserz," of the accident. 
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quarters to which the member or the employee of the force or the 
civilian component was assigned. Contrary to the previous law 
under which the three-manth period was exclusianary, the provisions 
of the German Code of Civil Procedure relating to "restitutio in 
integrum", reinstatement in previous position, will be applied by 
analogy Accordingly, in case of failure to comply with the period of 
notification, paragraph 2 of Section 212, German Code of Civil Pro- 
cedure, no reinstatement is available in the case of the agent's fault, 
and paragraphs 1 and 2 of Section 214. German Code of Civil Pro- 
cedure, "~~~iedereinsetrungsfrist," the period far restoration of the 
filing period for excusable reasons, are applicable. IVhile under pre- 
vious law filing of damage claims was precluded after one year 
from the date on which the damage or injurv occurred, this period 
har now been extended to two years purs&nr to paragraph 4 of 
Article 6, German Statute Implementing SATO SOFA. Had the 
damage claim nor been recognizable prior to the expiration of the 
two-year period, the two-year period begins to run, pursuant to 
the same provision, an the dare on which the damaged or injured 
parry could or should have obtained knowledge of the damage by 
applying the necessary care. T h e  provision of paragraph 4 of 
Article 6, German Statute Implementing S A T O  SOFA, according 
to which "paragraph 1. second sentence. of Section 852,  German 
Civil Code, remains in effect" means that, even in the absence of 
such knowledge. the assertion of a claim for damages will be far- 
ever barred after 10 years. If the request for damages has been 
asserted prior to the expiration of the three-month period, the 
amount requested may be increased according to the German Su- 
preme the public interest is sufficiently protected if the 
notification of the damage enables the farces and the Federal Re- 
public of Germany to obtain an approximate idea of the damage so 
as to roughly estimate the amount which will presumably have to 
be paid. Consequently. the amount of the claim may be increased 
even during the litigation. However, by accepting the adjudicated 
claim the claimant loses the right to assert in the fuNre additional 
claims concerning the same matter.'o Moreover, the German Su- 

3BGemin Supreme Court decision ai  February 6, 1%1. I +  BGHZ 230. l%l 
BB +34, l % l  S J W  1014. 1961 MDR 488, Germin Supremi Coun deanon of 
April 17. 1961. 3 5  BGHZ 91, 1961 NJW' 1119. 1961 \'rasR 655.  German Supreme 
Court decision 01 Jmumry 31. 1961. 39 BGHZ 60. 1%) BB 210, 

40 Gerniin Supremo Court d e m o n  of December 19, 1%). I964 BB 108. 
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preme Court" has ruled that if the claimam enei zioti~e m due tmic 
of the total damage together rrxh all the posible consequences. such 
notification of the total damage mill also be effccrire m fa io r  of 
the social insurance carrier to ah ich  the claims for damaoei arc 
subrogated pursuant to Section 15.1!, " R e , c h s v e r m c h e r u n e ~ ~ ~ ~ " ~ " ~ , "  
up to  the amount of compensation p a p b l e .  On the other hand. 
the German Supreme Court'! also has held thar with respect to  a 
social insurance carrier the time limit for filing the claim for dam- 
ages subrogated pursuant to  Section 1541. "Reichrrersicherungs- 
ordnung," begins to run only upon the carrier's knoa-ledge of CIT- 

cumstances furnishing the basis for subrogation According to ail- 

other ruling of rhe G&mn Supreme Court." however, no aifferenr 
period of n o r h a t i o n  runs with respecr to private insurance corn- 
panier co vhich  the Insured's claim for damapci is s u b r o p e d  in  
accordance with legal provisions ai  a result of compensation paid 
by the insurance compam ." .\s soon as the application for coni- 
pensation has been received by rhe Defense Costs Office, 11 must 
confirm the receipt and the date of receipt in  iiriting pursuant to 
paragraph 1 of Art ic le  10, German Stature Implementing \-.\TO 
SOFA This confirmation is important because the "reasonable 
period" upon the expiration of which the claimant ma! file a manda- 
inus action begins to run if  the Defense Costs Oftice has not informed 
rhe claimanr \I irhin rhar period about its decision 

151 Certificmon Procediire 

The  Defense Costs Office nil1 inform the appropriate agency of 
rhe farce as soon as possible, but nor later rhan within w o  weeks. 
of the receipt of the application for compensation." If the claim for  
compensation is bared on rhe argumenr thar the d 
by  an act or omission of a member of a force or c 

6IGermin Supreme Court decision oi S o i e m b e r  16. 1961. 196' BB 3 9 0  195: 

IIGerman Supreme Court decision of Febmari 25. 1962. 1961 YJIY 960 
48 Gcrman Supreme Courr decrrion December 20, ,962. 1963 BB 1.0. lFd3  

S J \ V  3 5 0  1962 \lDR 118 
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in the performance of official duty, or in connection with the use 
of a vehicle of the force, respectively. the Defense Costs Office will 
at the same time file a request uirh the appropriate authoritr of the 
sending State for issuance of a certificate stating whether the act or 
omission occurred in the performance of duty or  not, or whether 
the use of the vehicle was authorized or u n a u ~ h o r i z e d . ~ ~  If the Ger- 
man authority requests issuance of a certificate, the appropriate 
aurhorirv of the force will investigate. pursuant to paragraph 11 (a) 
of .!&le 41 of the Supplemenraw igreemenr, whether the act 
or omission occurred in the performince of duty or whether the use 
of the force's vehicle was authorized or unauthorized and, depending 
upon the result of the in\esdgarion. will issue a positive or nega- 
tire certificate." Pursuanr to paragraph I l ( a )  of Article 41 of the 
Supplementary Agreement. in connection with paragraph 8 of 
Article VIII, N l T O  Status of Forces Agreement, the agency of the 
force will confine its investigation to the question of "whether a 
tortious act or omission of a member of a farce or civilian c a m p -  
ent mas done in the performance of official duty" or "whether the 
use of any vehicle of the armed services of a sending State was un- 
authorized," respectivelv. If the sending State responds to the 
inquiry of the Defense Costs Office that involvement of the force 
in the incident causing the damage cannot be ascertained, such a 
statement is binding upon German authorities and courts according 
to a ruling of the German Supreme Court.4P Under that ruling an ac- 
tion for damages against the Federal Republic of Germany acting on 
behalf of the sending Stare is procedurally permissible, bur will be 
dismissed as a matter of substantire law. On the other hand, in a pre- 
ceding ruling the German Supreme Court4' held that in case of 
claims against the holder af an aircraft under the procedure pre- 
scribed by the "Finance Convention," German courts were not 
restricted or bound b y  a statement of the armed forces to the effect 
that "it cannot be ascertained that an a h a f t  of the forces was 
involved." Furthermore, pursuant to paragraph 8 of Article VIII, 
KAT0 SOFA, a certificate of the farce is required only if a dis- 
pute arises as ro whether a tortious act or omission of a member 
of a force or civilian component occurred in the performance of 

4 8 l d  5 8.  

']German Supreme Court decision of March 14, 1968, 1968 BB 1097 1x8 

Germin Supreme Court decirion of December lo. 1961, 141 VnarR 117. 

"id j q 

NJW 1W. 
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official dur! or 11 herher the use of any \chicle of the armed seriice, 
of a sending Scare vas unauthorized. Consequently. no such certifi- 
cate is required if a dispure arises ai to P hether damages were c r u d  
"bl- an act, o m i ~ ~ i o n  or occurrence for which a force or  ciiilian 
component 1s leeall\- responsible." Pursuant to paragraph 11 (a )  of 
Article 41 of t h i  Sbpplementar) Agreement, the force will revieo 
the negative certificare upon request of the Defense Costs Office. 
if during rhe mvesrigation of a claim it appears to the German au- 
thont>- that circumstances exist which would lead to a conclusion 
different from that srated in the cerrificate. [There agreement can- 
not be reached between the force and the Defense Corti Office. and 
if this difference of opinion between the cwo parties cannot be 
rerolred at a higher level, the procedure provided in paragraph R 
of Arricle VIIL SAT0 SOFh. must be applied puriuanr to para- 
graph 11 (b )  of . h i d e  41 of the Supplemencar? lereemenr. that is. 
the question must be submitted to an irbirracor appointed in accord- 
ance a i t h  paragraph !(b) of Article \ T I ,  S I T 0  SOFA. whose 
decision will be final and conclusive. According to paragraph 2 ( b )  
of .\rticle VIII, S l T O  SOFA. this arbitraror shall be selected from 
among the nationals of the receiving State. the Federal Republic of 
German!-. who hold or hare held high judicial office If rhe Con- 
tracting Parties are unable to agree upon an arbitrator within two 
months. either parry may request the Chairman of the S o r t h  A r -  
lancic Council of Deputies to select a person mirh rhe requisite quali- 
fications as arbmacar. Pursuant to paragraph 2 of Article 10 of the 
German Statute Implementing S.ATO SOFA. the Defense Costs 
Office shall inform the claimant. in writing and wirhout delay. af 
the result of the procedure, and shall state the day on which the 
procedure vias terminated or an which the Defense Cosrs Office re- 
ceived the arbitrator's decision, unless the Defense Costs Office in- 
forms the claimant mmediatelp about the merits of the claim. Pur- 
iuanc to  paragraph 11 (c) of Article 41 of the Supplemenrary hgree- 
ment. the Defense Costs Office shall render its decision in conform- 
i r v  u i t h  the certificate issued by the force or the arbitrator If a 
positive certificate has been issued, the German aurhoritier and 
courrs are not restricted in their pdgment and rhev alone \rill deter- 
mine rhe legal consequences t h e r e d s o  
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11. Coniplaint upon Kefural to Allow Claim 
a. Gennal Kemrrki .  Pursuant to Article 11 of the German 

Statute Implementing r A T O  SOFA, the Defense Costs Office must 
notify the claimant of the decision as to whether, and to what extent, 
a claim has been allowed. If the claim has not been allowed or if 
it has not been allowed in full, the claimant must be notified of the 
reasons underlying the authority's decision. T h e  notification af the 
decision must contain information regarding the claimant's right to 
file a legal action in German court and must be served upon the 
claimant. Sotification of the agencfr decision is not required if 
and to the extent to  which an agreement has been reached between 
the agency and the claimant about the compensation to be paid. 

b. luriidictioiz for Filing Complaints. In the event the Defense 
Casts Office has not allowed a claim 01 has not allowed it in full, 
the claimant may file a complaint against the Federal Republic of 
Germans u i t h  the ordinars German court punuant to paragraph 
1 of Ar&le 12 ,  German Statute Implementing SATO SOFA, , in  
which case the Federal Republic of Germany will conduct the liti- 
gation in its own name on behalf of the sending State. as provided 
by paragraph 2 of .4rticle 12 ,  German Statute Implementing S A T O  
SOFA. In this connection. jurisdiction aver the subject matter with 
respect to complaints predicated upon Section 819, German Civil 
Code. and Article 14, Basic Law, is determined by parapaph 2 ,  Xo. 
2 of Section 71 ,  German Court Organization Law, "Gerichtsuer- 
fassuneagesete," to the effect that the "Landgericht" has exclusive 
jurisdifrion, irrespective of the amount involved in the litigation.51 
However, to the extent to which the complaint is predicated upon 
other provisions, for example, Section 7 .  Road Traffic Law, Sections 
11, 811. German Cnil Code, the action must be filed with the Ger- 
man civil court having Iurisdiction over the amount involved in the 
litigation.bz In those instances in which compensation for pain and 
suffering is claimed, liability can be derived only from the applica- 

a D e c i i m  of the "Oberbndergorlchi' [Court of .Appeilil Sucmherg of 
April 19. 1960. 1961 VrarR 570. Decriian of the 'Landgerlch'' hmberg of Docem- 
bei 11. 1957, 1918 XJW IC4 Deciiion of the "Lmdgericht" lViribiden of June 6. 
1958, 1958 NJIV 1199, Pilmdr. Burrgeriirhci Geirt;Iriib IGormin Clrd Code:. 
90th od.. Tmppmirhaideir, RTS-AG IDimige Caused by the Sending Srarei' 
Forcer, Germm Sti tvie Implementing S A T 0  SOFA1 .Airiclr 12. mnor. 4b. 
I rnoldr .  1961 D r i r s c ~ r  R ~ c ~ ~ r a i r l r r - u o  IDRlZl 84, opposxe ,mi, Schmrtt, 1958 
UJLV 756 e l .  i rq ,  

58 Pdmdr.  W ~ V J  ~ O I D  5 1  
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cion of Section 839. German Civil Code. and Article 34, Basic LIP .  
LO the effect rhar the "Landgenchr" has erclurite lunsdiction. Pur- 
ruanr to Section 3 2 ,  German Code of Civd Procedure. venue lies in 
the "Landgerichr" af that district in which rhe acr mas commirred, 
or pursuant ro Secrion 18, German Code of Civil Procedure, in rhe 
"Landgerichr" of the disrricr in which the authoricy representing 
the Federal Republic of Germany is located. \Then a claim for  
damages 1s asserted by an employee of rhe force against the sending 
State as a result of damage inflicted by another employee of the 
force. rhe German labor courts have junsd~crion. '~  

c.  Period for Fding  Covipliintr. Pursuanr ro paragraph 3 oi 
Article 12 ,  German Statute Implementing S . U O  SOFA, the com- 
plaint must be filed within a period af rm-o months after service of 
the agency's decision, whereby the provisions of the German Code 
of Cii-il Procedure on "resrirutm in integrum" shall be applied mu- 
tatii nmrondii to the period required for the filing of the complaint. 
Pursuant ro paragraph 2 of Section !61b, German Code of Civil 
Procedure, service "demnaechrr," that is, service in rhe immediare 
future af te r  expiration of the period-provided the complaint had 
reached rhe court w t h i n  rhe required period-is sufficient." How - 
ever. rhe complaint is not to be regarded to  hare been sened  
"demnaechsr" if the complainant negligenrl]- failed to pay the re- 
quired court fees within a reasonable time and. ai  a result. seriice 
of rhe complaint w a s  delayed.6s Ir IS questionable whether the 
period far filine a complaint has bee.1 complied with when rhe 
complaint w s  filed with a court thar had no iurisdicrion oier the 
subject marter or char lacked \enue. H o u m e r .  ir is rhe opinion of 
the German Supreme Court that the rwo-monrh period for  filing 
the complaint has been observed regardless of wherher the com- 
plaint was filed virh a court which lacks venueJa or uhich  has no 
jurisdiction over the sublecr matrer.s7 By filing a petition for leave 
K sue in formi pauperir, the requiremenr of filing rhe camplainr 
a i rhin rwo months is mer only if rhe complainr filed ar the same 

asDeciimn ai the Gemsn Supreme Labor Coon 01 J a n u i n  24. 1918, i 

b6Germin Supreme Coon decision of Savcmbcr 10, 191U. 1960 NJW 181. 
sbGermin Supreme Coun decision 01 June 1. 1961. I961 BB 919. 
66Germsn Suprcrne Coun  docinon oi F e b m q  6, 1961. 1 i  BGHZ 210, I961 

IIGerniin Supreme Coun  dccivon of Sipirmkr 2 1 .  1961. 15 BGHZ iii. 196' 

BArbG 196. 

BB 414, I961 6JW 1014, I961 \IDR (88. 

BB 1181. ,961 YJ\V ? 2 5 ,  I%? 1Z ?i. 1962 \IDR 16 

76 



SCOPE CLAMS 

time is independent af rhe peririon for leave to sue in fornia pauperis 
and thus initiates rhe ordinarv proceedings.68 All rejected claims 
must be asserred in rhe complainr within the two-month period re- 
gardless of whether they were rejected generally or indiridually.so 
However. a claim ior payment of mteresr may be submitted after 
expiration of the period fbr filing the camplaint, provided the claim 
for intererr was nor pre\iourly rejecred 

d .  P r a ~ e r  in Complaint. T h e  prayer is directed rowards paymenr 
of a certain amount of money or annuity, respectively. In this con- 
necrion. the question arises whether rhe claimanr has a legal interest in 
suing far the payment of the total damages if he does not accepr rhe 
lesser compensation offered by the Defense Cosrs Office. T h e  Ober- 
landergericht Frankfurt/,\laine' at first supparred the riew that the 
claimant may sue for the full amounr of the asserted amount of com- 
pensarion, whereas the Oberlandesgerichr BambergOl expressed the 
opinion rhar the legal inrerest IO sue does nor exist IO the exrenr to 
which the claimant's claim had been allowed by the agency. In  the 
event a suir far  payment of damages is not possible because rhe 
amounr of damages is uncertain, an action for i declaratory judg- 
ment may be filed pursuant TO Section 256,  German Code of Civil 
Procedure. However, pursuant IO Article 2 5 ,  German Sratute 
Implemenrmg NATO SOFA, in both cases the jud-pent must state 
rhar the "Federal Republic of Germany shall pay on behalf of rhe 
sending Stare obligared IO make such paymenr." In  conformiry with 
rhe decision of rhe "Grosser Senat fuer Zirilsachen," Great Senare 
in Civil Matters, of 19 December 1960,'' rhe liability for damages 
pursuanr to Section 839, German Civil Code, and hrricle 14, Basic 
Law, can result only in the payment of money and nor, for instance, 
an order restraining officials from making slanderous statements in 
the performance of duty. T h e  rarionale g r e n  b y  the German Su- 
preme Court for this decision is rhar Secrion 839, German Civil 
Code, does nor grant a claim ior resriturion againsr the defendanr 
and rhar Article 14. Basic Law, is only "roped" ID Section 819, Ger- 

s s h a l d r .  1961 DRiZ 84. 
6*Amald. 1962 TJW 1234. 
" h o l d ,  1962 NJW 1235 .  
61 Decmon of rhe Oberlmdeigericht" ICovrr of hppcdr' Frankfort \ l a m  

a* Amoldr, 1961 DRiZ B2; I I ~  nlio Reiegcr, 1957 S J W  11)). 
13 1961 BB 2!8 Ind 266. 1961 P J W  658. 

of Decambr 24, 1117. 1918 SJa' 1305. 
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thermore. if the court doubts the correctness of the contents of the 
cerrificate, it may express those doubts and requesr that the Defense 
Costs Office seek a ruling from the arbitrator pursuant to paragraph 
8 of Article 1-111, NATO SOFA T h e  binding effect of the arbirra- 
tor's ruling. as previously noted, is final. In parncular, in case of ac- 
cidents inrolving motor vehicles. the sending Stare mighr file a coun- 
terclaim for  the purpose of a seroff against rhe original claim on rhe 
ground that plaintiff caused damase ro the C . S .  Government's r e -  
hide. IThile under previous legal iro\isions rhe Federal Republic of 
Germany, acting as defendant, had nor been able to set off such coun- 
terclaims unless they had been assigned to rhe Federal Republic of 
Germany. the Republic is now entitled pursuant to paragraph 9(a)  
of Article 41 af the Supplementary Agreement. ro set off rhe send- 
ing Srare's claim for damages against rhe plaintiffs claim for  dam- 
ages. Moreover, pursuant to paragraph 9 ( b )  of Article 41. and in 
conformity wirh the apprapriare "Adminetrative hgreement be- 
tween the U.S. Forces and rhe Federal Republic of Germany Im- 
plementing Article VIII, A-ATO SOFA. and Article 41. Supple- 
mentary Agreemenr," the Federal Republic of Germanv mav file 
a counteraction. "IViderklaoe," upon the sending State's'requ;sr. in 
the event ir is of the apiniEn that plaintiff's claim is unwarranred 
and the sending State's counterclaim is considered meritorious. 

13. Complaint in Case tbe Defense Corti Office Fails 
to Take  Action 

\Vhile under previous legal provisions there was no n a y  of filing 
a complaint if the Defense Costs Of ice  delayed settlement of the 
claim for compensation without good reason, paragraph 4 of Article 
I! of the German Statute Implementing NATO SOFA provides that 
legal action against the Federal Republic a i  Germany, like mandamus 
action, is permissible if the Defense Casrs Ofice  has nor notified 
the claimant af its decision within a "reasonable period" upon receipt 
of the claim which, however. must not be less than fire months. 
The  German Statute Implementing NATO SOFA does nor define 
"reasonable period." Pursuant to paragraph 4, sentence 1. a i  .4rticle 
1 2 ,  German Srarute Implementing \-AT0 SOFA. the reasonable 
period begins to run upon recelpr of the applicarion by rhe Defense 
Costs Ofice. In instances, however, in which a procedure inrolr- 
ing review of the scope certificate pursuant to paragraph 11 of 
Article 41 has taken place. the date of receipt af rhe claim b y  the 
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notihcsrion aurhoriry nil1 be replaced b\ the dare ' 'on uhich the 
procedure for obtaining a cerrificate bi-'the force has been termi- 
nated or the decision of the arbmato; has been receii-ed b>- the 
aeenci-" according to the second sentence of paraaraph 4 of .Article 
I?. G'erman Star& Implementing S.XTO S O F k  It  folloas from 
the above that in cases in whlch-the Defense Coirs Office requests 
the appropriate agency of the force to  furnish a cerrificare and iuch 
certificate IS furnished nithin a reasonable r m e .  the fi, e-monrhs' 
term will bemn to run upon recelpr of the cerrlficate b\- the Defense 
Cosrs Ofice: reeardlesi of v herher upon iiiiimce of ;he certificate 
a dderence  of opinion eristr between the force and the Defense 
Costs Ofice reaardino the contents of the certificate.u6 I s  a rule, 
rhe reasonable&s of ;he period \+ill be determined bv the extenr of 
the daniaee and the difficulties inrolred in mesnoarmg the facrs. 
I t  appear;ro be \ w e  to approach the Defense Cos; O&e prior to 
the filing of a complaint for failure to act m order to ascertsm the 
reasons ii hy rhe Defense Costs Office has been delaying a 
In this connection. 11 must be taken into account rhat rhe Defense 
Cmcs Office can make a decision only upon issuance of a p s i t n  c 
or negative certificate by  the force and that rhe force on iis parr 
mal- also encounter difficulties in determining v herher the incidenr 
causing the damage occurred in the performance of dun-  01 not. 
Therefore. the reasonableness of the period n.ill also depend on the 
difficulties in ascertaining the facts of the particular incident IC is 
rriie that the adminisrratire aqreemenr concluded between the 
United Stater Forces and the Federal Republic of German!. proiidei 
that rhe force mux furnish rhe German agency 2 posirm or negative 
certificate ai  soon as possible. but not larer t h m  within t! davs after 
receipt of the application for  compensation. Hni i  e ~ e r .  as mentioned 
before, it ma>- ae l l  be tha t  rhe force will be unable to furnish il 

certificate n x h i n  that period in 2 particular case. I n  additional de- 
lav ma? rcsulc from the facr rhar the force m u r  ini-estpre the facts 
m order to proiide the Defense Costs Office x i t h  perrinenr infor- 
mation and evidence. In  this case. too. rhe administrative ngreement 
requires that within a period of ? 1  days afrer receipt of rhe appli- 
c x m n  for damages the force furnish rhe Defense Costs Office all 
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available appropriare facts. Again. the force may nor be able ro do 
so. ?.E a rule, though, the above-mentioned periods are sufficient to 
enable the force to determine whether the incident causing the 
damage occurred in the performance of dun. or  whether rhe use 
of an official vehicle was unauthorized, respe&elv, and to provide 
the Defense Costs Oihce wirh all available informabon and evidence. 
.Z furrher delay may occur if the farce and the Defense Costs Office 
disagree as to whether rhe act or omission inrolred in the incident 
occurred m rhe performance of official dutv. so char a procedure 
pursuant to paragraph 11 of Article 41 of rh;Supplementary Agree- 
ment, must be iniriared, rhar is a review of the certificate bf the 
force upon the Defense Costs Ofice request fallowed bv negati- 
ations on a higher level and parsiblv by resorting to an irbirrator 
pursuant to paragraph 8 of Amcl;VIII, SAT0 SOFA. In this 
case, paragraph 4 of Article 1 2 .  German Starure Implementing 
TAT0 SOFA, provides that the minimum period of fire months 
for filing of a complaint far inaction beeins to run an the dare on 
which &e procedure for obtainine the f&e's cerrificare has expired 
or the arbitrator's decision has been received by the Defense Cosri 
Ofice.  

I?. Claim for  Refund of 0 w r p d ) o i e n t i  b y  the Defense Costs 
Ofice nr the Reruit of mi Erroneous Deciiion 

It would appear to be logical under German lam to regard the 
Defense Cosrs Office's erroneous decision resulting in overpayment 
to the claimant as an "adminisrrative act" and rhus to appiy rhe 
principles developed in German administrative l a w  wirh regard 
to errors and mistakes, Howerer, by judgment of 20 Sovember 
1969,'. the German Supreme Cour ihe ld  that such a decision is 
neirher an administrarire act nor anorher sovereign acr. but rather 
rhat ir is made within the framework of fiscal activity and. there- 
fore, must be attributed to rhe field of civil law. even though rhe 
legal relations towards the foreign forces are a marrer af public 
law, thar it i s  a legal act of a particular nature which is subject to 
the principles a i  equitable consideration prescribed b>- Section 242, 
German Civil Code; that, therefore, the decision of the Defense 
Cosrs Office will constitute a violarion of that principle only in those 
instances in which a final ludpmenr would constitute a rialation of 

(7 In0 NJW 1410, 1971 MDR 34. JCO d i o  Decision of the ''Oberimdosgenchr" 
(Court of Appeals) Vlunrch, I570 VmaR 131. 
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Section 826. German Cn 11 Code. claim for damages r e d r i n g  froiii 
iiolatmn of good morals. Under German law, rhe leoal namre of 
the "decirio?' of rhe Defense Cosri Office may be Geueirmnable.'" 
since outright denial of the "decision" as an adminis t ra t i~e act b\  
the German Supreme Court for rhe reason that "ir is made within 
rhe frameuork of fiscal acrivit!" appears to  be questionable 

C. SOSSCOPE CI.Al.1IS 

1 Legal Rsn, 
Under general principles of l a i r ,  the sending States are not  liable 

for claims aririne out of t o m  committed by members of rhe force  
or the civilian componenr not done in the performance of official 
dutl-. However. in order to maintain good relacions bet\<een the 
forcer of the sending States and rhe iupulation of rhe r e c e r i n g  
Stare. the Finance Coni cnrion a l r e a d r  provided for an  arrangement 
according to which the iendin State assumed l i ~ b i l i r r  towards "the 
inhabitants of the temror>- o f t h e  Federal Republic of Germany" 
f a r  such torts. Those d u n t a r > -  pa>-mentr mdde by  rhe rending 
States are called ' e\ graria p a y e n t s . "  Pursuanr to  paragraph 6 
of .Article \-IlI, S.\TO SOFA. the sending Stare's Iiabilit? is I m -  
ired ro claims arising out of acrr or  omissions of members of a farce 
or a C I Y I I I ~  component not done in rhe performance a i  official 
duty. Therefore. an ex eraria payment w l l  nor be made if local 
national emplo!-ees of a force or a ciiilian component or dependents 
of a member of a force or  civilian component are the rortfeaiors 
Furthermore, it follows from the English text. "arising o u t  of tmtiou5 
acts or omissions." though not from the German. "aus zu Schadener- 
im i-erpflichtenden Handlungen ader Unrerlasiungen." or French 
text, "sur des acres dommageables ou des negligencer," that such 
claims are stricrly based upon torts rarher rhan upon c o n r r ~ c t  or 
unlurt enrichment The  act UT omission musr haie  taken place tn 
rhe "recening Stare." Pursuant to paragraph of Article \-HI, 
SAT0 SOFh, claims arising our of unauthorized use  of !chicles of 
the forcer of a sending Scare are also rreared BI nonicope clami.  
tinleis the force or  c i i i l ian componenr i s  1egall~- responsible puriuanr 
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to paragraph 3 of Section 7 ,  "Srrassenrerltehrsgesetz." In the erent 
rhe claimant asserts a scope claim and the appropriate agency of the 
force issnes a negative certificate, the German authority, that is. the 
Defense Costs Office. w l l  inform the clamant accordingly. pointing 
out that his claim mill be adjudicated by the appropriate agency 
o i  the force pursuant to  paragraph 6 of Article VIIL S A T 0  SOF4. 
that is, as a nonscope claim. 

2 Procedure 
Pursuant to paragraph 6 ( a ) .  (b) ,  (c)  of Article VIII, '\-AT0 

SOFA. the proced& in case of nonscope claims is as follaar. the 
authorities o f  the receiving State. namelv the Defense Costs Offices. 
shall consider the claim and assess compensation in a fair and just 
manner. raking into account all  the circumstances af the case, in- 
cluding the conduct of the injured perron, for example, contributory 
negligence. and shall prepare a reporr on the matter. The  report uill 
be forwarded IO rhe authorities of the sending Stare, a.ho \\ i l l  decide 
airhour delay TI herher rhev vi l l  offer a n  ex oratia payment. If an 
offer  o f  an e; gratia paym&t i s  made and acczpted b!- the claimant 
in full iatiifacrian of his c lam,  the aurhoriries of the sending State 
\+ill1 make the payment rhemielres and inform the authorities of the 
receiiing Stare of their decision and of the amount paid The  
claimant does not have a lemal right far damages 01 for  a certain 
amounr of  damages. In  othrr words, the payment of an ex gratia 
claim and the amount paid are enrirely marters af discretion on 
the parr o f  the sending State. 

'\-either paragraph 6 of Arncle VIII, SAT0 S O F 1 ,  the Sup- 
ulemenrarv ?.ereemenr. nor the German Srarute Imvlementine 
S.AT0 SbF.h=prorides a n  answer as regards the questioh how and 
with \i hom the claim for an ex gratia payment must be filed. In 
doubtful cases. i.e.. in cases in which it 1s not certain uhether the 
m t ~ o u s  acr or o m m m  occurred in performance of official dut) 
or  nor. the claimants should always follow the procedural prorisions 
perraining to scope claims. T h e  considerations for  makin? ex gratia 
paymenrs depend on rhe sending Scares' internal policy. The  same 
rule applies to the deadlines a i thin which claims for ex graria pa,- 
ments musr be filed. In  case of the United States Forces, f o r  instance, 
provisions of the "Foreign Claims Act." and United Stares h r m v  
Regulation 27-20'' x e  pertinent. Therefore. respect to the 
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United Stares Forces at l ea i t .  ~ l a i i i i i  for e\ gratia pa?menrs must br 
filed a i thin tu0  >-ears af te r  the incident. Claims up to an amounr of 
Sli.000 w11 be adjudicared b! the United Stares Clams Commission. 

n hich 15 staffed Ti-irh one or three oficials. 
or n o t  the claim exceeds 9500. Claims exceed- 

ins  i i j . 000  I I I U S ~  be iuhmirted K Congress h)- the Secrerarj- of the 
Arm?. if  judged mentonous. Claimant can he an!- natural person 
or legal e m y ,  p r o s ~ d e d  they are an "inhabitant' of the redera1 

e? have rheir usual residence 111 

The  nationaln) of the claimant 
IS r r e l e ~ m ~ .  In cases a i  hardship an advance paymenr may he made. 
In the eieiit the claimam 1s not satisfied o-irh the offered en gratia 
pa)-menr. he is iree m furnish reasons for his oblectmni. The  case 
will then he rei-mved m the light of those objections. 

3 Coi,ip/.iii2t o,oiiiiit r1.e Pe,ro,i Camn,o t lh  D a m g e  
The claimant IS free to file a complainr a g i n s r  rhe rortfeaior ai 

1s explicitly provided in paragraph 6 (d )  of .\rtrle YIII. \-.&TO 
SOFA Hon ever, the m n e  proiision prescribes t h a t  the German 
courts no lonaer ha t  e luxisdiction m e r  the complaint if the clamm- 
a m  has accepGd m es gratia pa!-menr m full satisfaction of the claim 

coscLcsIo\- 
The  proiisiunr of .\rticle YIII, \-.\TO S0F.A. and .Article 41, 

Supplementar! Agreement to \-.\TO S0F.L involving claims 
agamr the C S .  Forces and against the Forces of other sending 
Stares stationed in the Federal Republic of German). are nor par- 
ticularly complex Se, ertheless. rhe German authorities. i i  con- 
fronred w i t h  c e m m  factoal situation?. must interpret those pro\ i- 
smni for  or a d i n i t  the U.S. Forces. In case oi scope claims. the 
iendine Stare h u r t  bear 2 5  perceiir of the amount an-arded or ad- 
ludred as damaeei. Thus, the receirinq State assumes a portion of 
damages If a de&m 1s rendered q.?imt the iorces o i  rhe rending 
Scare.- h s  a result. it can be concluded that the implementation of 
hrr ic le  \ T I ,  S i T O  SOFA, b!- the local German aurhoririei. ad- 
minisrrariie and judicial. as far as I[ concerns scope claims. has been 
fair and p i t .  I t  has led to a special body of pdic ia l  l a w  In case of 
nanrcape claims, rhe decisions made hv rhe forces of the sending 
Stares. or the deleeared German aurhonrv. are !not subject to judicial 
r c v i e v  since the payments of nonicope' claims constitute ex gratia 
pa)-",eotr. 
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PERSPECTIVE 

DETERMINANTS OF MILITARY 
JUDICIAL DECISIONS* 

Colonel Wayne E. .%lie?** 
"Better to k n a a  the judge than know the l a x "  

I. THE 1 A T U R E  OF .%\lERlC.\S LEGAL REALIS11 
Predictabilitr of judicial decisions is the main desideratum in 

any legal system. There are others, a i  COUISC, efficiencv, respon- 
siveness to the felt needs of the community. incorruptibility, and 
the appearance of concern for justice are examples. All other 
desiderata are subordinate IO predicrabilit!. because people can bet- 
ter adjust to other failines in the system than ta the anxierr of not 
knowing a h a r  to expect. Conside;the old-fashioned south& speed 
trap. A sojourner apprehended by the constable and fined b y  the 
luxice of the peace. all in a corrupt legal charade offensile to ele- 
mentary measures of justice, seldom harbored feelings more dis- 
tressing than transient chagrin. Paving tribute to the trolls of south- 
ern h i i h w y s  was, thirty or fort; vears ago, an  anticipated travel 
c o x  The r e r r  cerrainti- of the injkstice permitted. or indeed w e n  
made necessaiv. its tokracion b r  individual travellers. Further. as 
the certain injustice of an ind&idual speed trap became known, 
travellers were able to plan for it or to avoid it by balancing the 
nuisances of paving or raking circuitous rourei. 

Lawvers ma!& their livinp and laymen achieve security in their 
affairs b y  virtue of their skills in predicting how the government 
mill react to what they sav and do. In 19!4, it should be abun- 
dantly clear that succe;s i ipredict ion is more a function of stud!-- 
in? particular judges. or commissioners, or "czars" of this and that. 
th in studying the rule books that they consult. 'YVhat these officials 
do about disputes. is , , . the law itself."' Of course, they consult 

* T h e  ~pmions  2nd ~ ~ n ~ l u s i o n s  presented herein m those of rhc author and 
do not necerrarilr rep~eienr the news of The Judpe Advacate GenenYr School . .  
01 m y  other governmental sgcncy. Thlr m ~ l e  1s d a p r e d  from I rercirch p z ~ r  
prcrrnred b) rhe mthm to rho lndvsrrnl College of the Armed Forcer in 1974. 

LLB., 195.. Sraniord Unnsrrlry. Member 01 rhc Bars of Oregon. California and 
Unmd Sorcr Court of hlllmry hppmlr. 

* *  JAGC, U.S. Army Judge, A m y  Court of hllhury R e r w , .  B A ,  1911. 

I L u n r i r ~ r ,  Twr B R I M ~ ~ E  BVSH 1 1191Oi 
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mho believe that truth only "exists in a bodily form. uhich  a man 
may touch and see and taste, , , ," h strictly positivist conception 
of law is equally deficient; indeed. Plato referred to logical psit ir-  
ists as "aborigines." T h e  primary deficiency of strict positirirm 
i s  discernible eren by empirical exammarion. for everyone agrees 
char some legal wstems work better than others, and some counsel- 
lors are miser than others.a In  Laws, Plato's proposed codes for a 
nexly  farmed colony. he analyzes some Hellenic city-nares' laws 
to determine if the)- are "expedient" or not. T o  rhe ektent laws are 
harmful to the citizens, they are departures from an absrracr state 
of rhe law which does not hare undesirable characreriatics, that is. 
any law a hich is imperfect must be so by reference to that xh ich  
is perfect. 

Law as an ideal mav never obtain on earth, but Plato granted men 
sufficienr credit to recognize their abilirv not onlv ro strive for the 
ideal but actually ro approach ir .  Thus'rhe ideal'is both model and 
inspirarion, and in either characteristic it satisfies practical purposes. 
.is model, the ideal of law permits sirnulraneous recognition of the 
power of I U I ~  and philosophical as opposed to  selfish dissent from 
specific rules and pdgmments' T h e  great examples in our literature 
are Criro and rhe A p o l o g y ,  in which Plata cites Socrates' abhorrence 
of the unjust judgmenr againit him coupled with his acceptance 
of that judgment as a citi&n's legal obligation. 

Legal realism deals with the law that is and not the transcendent 
ideal because laymen and practitioners have to lire with the svsteni 
at  hand. If. h a u k e r .  a counsel percekes that the judge before mhom 
he i s  practicing is touched b y  a glimpse of the transcendent ideal." 
he mal- profitably ask himself. "How should I conduct my case so 
as to  take adrantage:" T h e  answer, of course, is to cloak the case 
with nobility and couch the issues in terms of eternal terities. 

The  transcendent ideal may logically be equated u-irh the concept 
of justice without distorting the meaning of that word, so long as 
one recognizer that justice has two different definitions. One. which 
disregards the ideal. is  operational and sritematic: whatever the 
governing body has determined to be the proper disposition of legal 
disputer 1s justice. Justice so regarded i s  entirely immanent. A sys- 

4 R ~ r o , P H l i a , 1  81b. 
I Pura.  S a ~ w w  ! 2+7d. 
nf i<ra ,  Tmrar~~cr * 3  1-21. l l i c  and l i i d  
7 Rim Rr~usrrc 11 +Wd. jozc. 2nd iwd. 
8 C I I Y P # ~ :  A ipdge who g n e i  ihir mprernon may be mrrel) renrimenrrl 
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that an Ideal of justice is invoked as impelling a decision maker nut 
to appl>- a statute or folloa. a precedenr because to do so mould be 
violative of some higher d u e s .  Transcendent justice is unsettling. 
IT is "unrealistic." & therefore is not espoused by positivists anb 
legal realisa. Ir is a "fundamental facr. always t&, bur so often 
ignored by legal philosophers eager to prole the truth of their 
political conviction. that no ideal of justice can at once be theo- 
retically ralid and hate a specific content.'"o 

That the content of a leeal corpus, which means its application, is 
rhe proper focus of inqui;y into the nature of law was succinctly 
put bl- Holmes. 

Take the fvndimentd question. a h u  conidrules the 11w , , , You will 
find some fexnvnte~i telling !ou . . that  I[ 11 1 i ) i t im of reuon, rhac II 

i s  1 dedvcuon from pmciplei of erhrci 01 admitred ectioni, or - h i t  
not, uhich  mar or may not comclde ,rnh rhe decision Bur If - e  r i l e  t h e  
view of OYI friend. the bad man, w e  shill find that  he does not care m a  
s t ~ i i s  for the lecion or deduction. buc rhar he does   in^ to know u h a t  
\ksachuiero 01 English courts ire likely to do in fact. I em much of 
h s  mind. T h e  prophecies of n h a t  the C O U I ~ S  w111 do m facr and nothing 
more pretentious w e  uhat I mean b! rhe 1mv.11 

T h e  importance of theory for Holmes mas as it n a s  acted OUI 
in actual gorernance 

 emote . . l a  en ~mrpmaimn af an! scope. the most far-reachmg form 
of p m e r  IS no1 money, II 15 the command of ides .  If !OY \%mi g ~ e a  
examples, road \I1 Leilie Stephen's H b l v i y  uf E n g h h  Though in ibr 
Eigbfarnih Cenrury, and see ha>+ I W  yems after his death rhe ebitiact 
~pecu l i r~on i  of Deicarter h i d  become s p m t d  force cmtzollmg the 
conduct of men Read the s o r k r  of the great German J U I I I ~ I .  2nd see 
haw much more the a m i d  15 p y e m o d  today by Kmf than bv Bana- 
parre.l* 

Theory as "practical force" is theory an the mare. .Applied l a w  
is always in flux. Particular theories haie  their day and pars anas. 
Some are applied almost faddishly. In American federaham, the 
primacv of rhe Supreme Court over all American systems is a fea- 
cure thiough a h i c h  pet theories of a small numb& of justices are 
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analysis and which, as Llemellyn instructs, must be disregarded if 
one is to see the true nature of military justice in its operation. 

In the chapters below. the activities of military judges at the trial 
and appellate (service Courts of Military Review) levels wl1 be 
exammed with a view to isolating influences on judicial decisions, 
and actual determinants of decisions. T h e  examples and data used 
--ill be from the United States l r m v  Judiciarv. There are no appar- 
ent differences amono the several fervices Tihich mould render the 
observmons inapposlfe in any other one of them, especially after 
the creation of an independent judiciary in each service by The  
l l i l m r y  Justice Act of 196R. 

11. D E T E R X I I S A Y E  OF JUDICIAL DECISIONS 
A T  T H E  TRI.iL L E V E L  

At the trial lerel, the determinants of a milirarv judge's decisions 
include the milieu in which he lives and works. ?actors peculiar to 
him, and of course the Constitution, statures, cases and other sources 
of the rules. 

T h e  trial milieu 1s m e  of constant press of rime. Imer i can  ciril 
criminal justice systems are even more afflicted b r  an  orenvhelmine 
crush of casts, but in busy militar!. junsdictiahs rhe pace is also 
quick. Cases are ground our, m Kruscher's colorful description of 
Soviet missile-making capacit?., "like sausages from an automatic 
machme." In .\my jurisdictions, the automatic machine is erem- 
plified at those in&llarionr at which unauthorized absentees are 
collected, processed and tried. l l though A\T'OL cases occasionally 
pose intricate in the main they are of numbing similarity. 
Trying scores of them consecutively 'challenges a judge to m m e  
his docket quickly. uirh concomitant tendencies to view the cases 
as units of judicial production rather than as instances wherein each 
accused ought to be accorded individual treatment. Under these 
circumstances the majority of decisions. and sentences especially, 
seem to be stamped out af a common mold. This situation may not 
comport with the highest conceptions of individualized justice, but 
at least the desideratum of predictability is present. 

Press of time has other effects. Because military pleading rules 
permit virruall? unlimired joinder," charge sheets can be prolix and 
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to )usnfy II u h m  II  IS questioned, u e  called ' ~ m o n i ?  If rhey me stared 
~n mfficienriy gineril t e r n s  they 'prmcqler' When the ~peririon is 
formulated in L compact way, che decriran i s  called a conci~iion, and the 
conrideririonr which Isd  up IO it ere called the pcernler Decviani of the 
first q p e  may bc reasonable ihsr IS. !hey may be adapred to goad r e d i s ,  
Those ai  the second type ere reironed or ~ i r i m i l ,  mcmniingiy IO, an the 
degree of c m  and rhoroughneii wiih which mquiry h u  been condvcrcd 
2nd rho ordcr in which connec tmi  hive been eimblirhed berwern !he 
conildermonr dash u x h  , , .Is 

Under press of time. or even as a matter of remperamenral pref- 
erence, a trial judge may proceed bv hunch-conclusion rather than 
linear reflection. .%nd why nor: . i s  Dewev states, hunch-conclu- 
sions drawn by an experienced and trained professional are not 
unsound just by virtue of the mode of their derivation. However, 
and this is crucial, the hunch should operate onlv a n h  respect to 
omitting the formulation of rhe m a p  premise 0; rule of decision 
and not the minor premise or particular circumstances. T h e  latter 
IS "facr-finding," u hich should al\r.ayr engage the conscious facul- 
ries.'O In  a criminal case, rhe burden bt proof, namely proof beyond 
reasonable doubt, is so stringent that deliberate considerarion of 
facta in dispute is essential. TT-hen a trial judee sits alone at the 
request of an accused, he as fact-finder is un&r a duty to make 

4s to interlocutow issues, where the mili- 
engages in fact-finding under a "prepon- 
standardz1 whether or not he is presidinp 

over a court u i t h  members, the same careful evaluation is required 
although the standard is less strineent. As ro the rules of decision, in 
contrast. the hunch-conclusion idmits of drawing on formal in- 
struction which lies beloa the level of conscious recollecrion. pat- 
terns of decision in pnor similar cases in which the judge has sat or 
participated as counsel, deeplv held values or attitudes about fair- 
ness and justice, or sheer intuition. It should be recognized that a 
hunch-conclusion inverts the sk-llagistic mode of thought. \%-hen 

1QDewrv. Lonrid Mrfbod and L a ,  10 C o a r m  L 0. I7 119241 
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formulation of the niqor  premise is omirred, no deli5 ed CLIIICIUOOII 
is possible in logic. Rarher, the process i s  one of leaping from facta 
to result. If the direction of the leap IS dererrnined bv  rhe p i c e ' <  
x alue irsteni, the hunch-conclusion process is an a~iblogical t& 

Closeli. related to the impacr nf press of rime on the mditari- 
trial bench 1s the bench's ~el iance on counsel. .in old adape in t h e  

OlOgV. 

rhe qualit! of ludicnl n o r k  1 primary ahlecrne influence over 
iudicial decisions a t  trial is therefore the caliber of counsels' per- 
formances ~n presenring the lacrs and arpuinp rhe laa. concernmp 
each issue. 

The  obligations of trial and defense connsel a r e  nor Identica12~ 
and the Cniform Code of \ldirar? Justice generall\ eirablishe, a n  
adversary syitem of ~ u s t i c e  tinder h hich counsel are responsible 
to their c l ienv and the COLIN for presenring their respecrive c o w  
rentlonr 

Although i r  i i  nor the  ole of a trial ludpr to  accepr the disap- 
pointment of poor performance b!- counsel. thar is d l l  too often the 
judse's lot These are the kinds of ioccmons which m m c d  rhe 

lucid r h e a n  arricularad b\- cnun,el The c a w  i x i s  exci?r iunal l i  con- 
fused  21 

.is IS pointed uur  111 rhe General inrrnducrion to rhe hmerican 
Bar l i soc ia rmir  19-0 Drafr of Srandardi Relatinq ro rhe Prose- 
CU~IUII Funcnon a n d  rhe Defense Function. the a d r e r i a r i  system. 
with its atmosphere of contentmn. has  dererredli. h e m  subject to 
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searching cnticiim. on grounds inter alia of the paramount role 
of the counsel and the reiative passnitv of trial judges. The  counter 
to this criticism is chat a more accuraie reconstruction of pair facts 
and greater illumination un the policies of the law are fostered b!- 
the presentation of opposing rieus in a vigorous debate than by 
unilateral inquiry eren by a capable. neutral and dnparnonate public 
authorirr. This is a value judgment underlying legal systems all 
orer the English-speaking world. It is doubtful whether the judg- 
ment is suschptible of proof. In any event. the satisfactory func- 
tioning of an adTersarr wstein requires coonsel to be competent. 
borh 6 y  training and ebp&ence. and to be able to de\ote sufficient 
time to each case. 

In  the Report of a Conference on Legal Uanpoaer  Seeds  of 
Criminal Law, held a t  .\irlie House. Virginia in 1966." whose con- 
ferees included such Iummanes as then-Judge IVarren Burger of the 
United Srates Courr of Appeals for rhe Disrricr of Columbia. Rob- 
ert Carter. lono-time general counsel for the S.L%CP. Frank 
Hogan. diitiicc 'attomef in S e i ,  York Counry, N e w  l-iark. and 
Simuel  Dash. later couniel to the Senate's so-called \Vatergate 
Committee. estimates 71 ere presented that a full-time experienced 
prosecutor could process pcrhapa 250 felony cases in a !-ear, 
thar a full-time experienced public defender could appear in per- 
haps 150 felony cases in 2 !-ear. There figures take i n ~ o  account 
dispositions of all kinds including reduction of charpes, -pilrr pleas. 
dismissal on motion. and trials. Although the report does nor so state. 
presumabl!. rhe f i p r e r  were estimacd in consideration of wict  
civilian rules as to  joinder a i  charges limiting an>- one case to a 
single charge or  xery closelr relarid charges." If ;he f i p r e s  took 
into account the military rules permitting \irruallv iinlimired join- 
der of unrelated charees. rules discussed ciiticallv mpr& the esti- 
mates of !I0 and lIObcases respectirely would have to be iubsran- 
riallv lox.er. 

T h e  Airlie House conferees estimated an experienced. full-time 
prosecutor's maximum capacity for misdemeanor cases to be 1.000 
per year, a similarly qualified defender's capacity ro range from 
300 to 1.000 depending on local circumstances. In  there estimates. 
the conferees rook inro accounr minor traffic. drunk in puhllc. 
-olicitatmn and orher offenses which are ordinarilv disposed of  on 
guilt!- pleas at  a rate of l5-?0 per hour  of in-court rmme. There is 
no parallel to this type of pracrice i n  military courts 

16 Reported II i l  f R D. 589 (196'1 
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In Fiscal \-ear 1973. Ij,47! general and special court-marrial cases 
were tried in rhe .Army."' .According to a study recenrl!- conducred 
In connection with proposals to institute a reparatel!- organized 
defense bar in the .Army," the equnalenr of 292 man-years of de- 
fense counsel time is consumed annually in defending Arm>- COUII- 
martial cases. counselling alleged offenders concerning offers of 
nonludicial punirhmenr, and counrellinq clients abour and moni- 
toring rhe administration of the clmti'brequerrs for discharge "for 
the good of rhe sewice" in v i e r  of pending s e ~ m u s  courr-ma:rul 
charges. These requests have become knoun  as "Chapter I O "   pro^ 
ceedines.?' Deparmmenr of Armv records recite rhar 18.15? such 
discha;ges were approved and &d in F'i 19'1. A defense counsel 
who is engaged in Chapter I O  negoriarmns murr i f  he is at all con- 
scientious devote as much or more rime to the case prerrial as he 
would if  no Chaprer 10 proceedings were eytant. Because approval 
of a C h a p  10 request is discretionarr with the general cou~r-  
martial convening authority. counsel mis t  be prepared ro rr!- the 
case if his negotiations fail .  He also has a duty ro prepare an e\- 
renuation and mirigaiion piesenration so as to obtain for his client as 
high a caregor? of discharge as he  can.?' 

Also. the trial counsel cannot ignore a case merelv because a 
Chaprer IO request IS pending. He also must be prepared IO prnse- 
cute it if [he request is denied. and ~peed i ly .~"  

The  significance uf the statistics ro our present inquiry i s  this. 
counsel musr haTc adequare time for their work in order IO present 
an orderlv. organized case for efficient use of pdicial time. One 
should rehall rhar. in the .Arm!-, there are nor ?92 idenrifiable pdpe 
adrocares who are responsible full-rime for all defense aork Rather. 
the equiralenr of 292 man-years of lanver time is expended on rhii 
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u o r k  by a larger number of judge advocates who have this and 
other duties. T h e  Airlie House conference confirmed rhe obrious, 
that there is a lass of efficiency when prosecurors or defense counsel 
are not engaged in those iuncrions exclusively. 

Thus in the Army we see an inefficienr "equivalent" of 292 full- 
time defense counskl responsible fa t  11,824 trials and Chaprer 10 
proceedings in 1971. T h e  average load per "equivalent" defense 
counsel is 115 cases in a rear .  This is less than the conferees' esti- 
mated maximum a i  150 felonies. However, in addirion to the ineffi- 
ciency of assigning multiple duties to defense counsels' it will be 
recalled rhar rhe military system permits joining all kinds of charges 
in a single case. Furrher, common observation of rrials or review 
of records of trials reveals rhat many defense counsel are nor experi- 
enced. Each new case can require research into what is for counsel 
a virgin territory which permirs his devoting far less time 10 in&- 
vidual cases. 

One is led to the conclusion rhat counsel in rhe Army are, as a 
whole, working at the fringe of their collective capaciries?2 From 
this conclusion anorher follows, namely, rhar rhe indispensable 
reliance of the trial bench on the trial bar, inherent in our system. 
is a precarious reliance. Thar is. the high degree of reliance is 
necessarilv present bur the collective effect of the military bar o n  
the colle&re roundness of judicial decisions at rhe trial level is 

A third influence upon rrial judges' decisions IS not so cleatlr 
exogenous as rhe press a i  time or the work of counsel. This in&- 
ence is rhe evpecrarions of rhe cammunirv in which the rrial judge 
lives and experiences mosr social relationships. An appreciarion of 
this influence depends on an understanding of the developmenr of 
rhe rrial judiciary in the lasr r u o  decades and of rhe conrinuing 
nature of the milirary community. 
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T h e  Emform Code of .\lilirary Justice created the pasirion of 
"law officer." a judge advocate responsible far deciding the legal 
interlocutory questions that arose durino a general court-martial 
trial and io; inirrucring court members ?n rhe applicable 1m that 
should govern in rheir deliberations. Given I a n  yeri' penchants for 
analogizing. 1t is nor surprising char in rhe literarure treating Ameri- 
can military law the la\+ officer's position began to be referred to 
a i  akin to rhar of a federal judge. I coldly objectire abierier could 
m a k e  a srioiio case that ha. officers resembled federal judges !.et! 
little." Som~disimilariries were in functions and powers. For n- 
ample, a l a v  oficer under the unamended Code could nor himself 
finallv dispose of challenger or  motions f o r  directed verdicts. Some 
dirsirhlaritiei were  m th; area of relative s t m s  or presrioe. Ende r  
rhe unamended Code the senior member, n a  the lau office?. formall! 
presided a t  trial and the latter was nor e \ e n  formally responsible for 
calling recesses DI adiournmenri. .A primarr disimmilarny con- 
cerned rhe circumsrancer of appoinrment, tenure. and Independence. 
Federal District Court Iudger are appainred by the President. ordi- 
narilv upon recoinmendation b! a Senator froin the stare in  II hich 
the Dirrrict is located and after el;amination inro qualiiications bv 
rhe Department of Justice, a i r h  the advice and consent of rhe Senate. 
for life. Cnder  the unamended Code. a laa  oficer w a s  certified for 
the performance of those dunes by  the judge advocate general of his 
W T I C ~ .  and then detailed to serve on parricular general courts- 

m the field For seieral )cars after 
eis  In all  services \i ere diau n from 
advocate offices The? ue re  ordi- 

narily faid>- I O V  -rankin- career iudee advocates \\ ho performed 
ludicial dudes as a parr-ri?ne iecondarfoccupation \lost performed 
well and conic~nriously.  but mirhaut any sense of the prestige and 
independence characteristic of the federal ludiciary 

After a pilor program m rhr late 1950'i, the .\rmi admmiirrarl\ el\ 
created a cenrrall! assigned trial m y  separar1ng all laa n6cers  
from thc command of contenin rhoririei in rhe field. elevating 
rhe aurhorizcd erade for the pc n to colonel, and makina the 
performance o f  rhe trial judicial funcriun a n  exclusii e. foli-rlme 
responribilitr The  A r m ' s  p m o c e  war the model for the creation 
of a itatutor\- miliurv ludiciarv in the \ l h t a r \ -  lurrice .\cr of 1968 
That  same .\cr granrcd ro rnilirarv trial judges euended p n u e r s  

3 4  \Idler, m t n  .M,?dr +r  L i i  Omco a "Fidvri liidge 4 \ I n  1 R r i  89 
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more similar to but still far short of those exercised by federal 
pdges, and enhanced the prestige of the military trial bench both 
in the title of "military judge" and the designation of the judge as 
rhe officer presiding during open sessions of court. 

Both under the predecessor L? S. Army Judiciary organization 
and the sratutorv organization contemplated bv the Military Justice 
Act of 1968. local commands were obliged t d  provide office space, 
telephone service, and ocher business necessiries to the trial 
Significantly, the posts at which the trial judges principally sat were 
obliged to furnish housing on the same basis and of the same type 
a i  afforded to officers of the garrison of the same grade. 

T h e  Army trial bench has therefore erolred from a part-time 
function done b y  officers whose primary attachments were to judge 
advocate staff functions into a more independent judiciary, not under 
local command. However. trial judges remain dependent on local 
commands for the wherewithal of their work and far  p o x  housing 
uhere  it is available. The  u o r d  dependent is not used in the sense 
that a local commander could as an exercise of his role discretion 
oust a trial judge from his office and evict him from his quaners. 
Rather, rhe dependence is in the sense of necessary reliance on a 
third parry source of essential ~ C S O U T C C S .  T h e  very consciousness of 
dependence abases independence, which is largely a subjective can- 
ceprion. 

In their post quarters, trial judges live among and mingle with 
commanders and staff officers. General court-martial judger, who 
are colonels and lieutenant coloncls.SB are neiohbors of senior com- 
manders and key staff officers. Seldom has :ny dissonance arisen 
because these judges have extensive prim experience in other types 
of assignments. They  are seasoned in the Army, as are their 
neighbors. 

From their background, their reliance on local commands, and 
their residential-social environment. one would expect that at least 
rhe senior trial judges certified to hear general court-martial cases 
would be responsive to the perceived needs of a particular mdi- 
tary constituency, namely. their neighbors and contemporaries. This 
consriruencv represents authority, rerpnsibiliry, dedication, the 
punctiliour'perranal standards of ;he officer corp;, and the hanar of 
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their chosen profession of arms. These are all noble characrerisrics."' 
This constituency collecrirely recalls the hardship of depression and 
the perils of a w a r  of sun id, ir recalls t ~ m e s  u hen nut to R ork 71 a\ 
not to eat. and a time when United Srates soil and v a t e n  were 
perfidiourl\ attacked. It lived through the urenchine posr-niar 
reevaluatioh of our relations with the Boiiet Cnion and the shock 
of being the target of extraragantip hostile propaganda from the 
nea. regime in China. Many members of it foughr rhe Chinese in 
Korea and subsequently observed or ar least thoueht they obsencd 
two decades of Chinese expansionism in Asia. durino 'I hich Tiber 
mas overrun, the border war with India w a s  foueht, fhe m!rtermus 
border clashes with the Soviets continued, the Formosa straits crises 
recurred, Burma was intimidated, and \ l a l a p  was wracked by P 
re\olution of ethnic Chinese. These experiences leare their mark 
Although a nonpsychologiat should nor atrempt a gerralt of a real. 
much less typified. middle-aged calonel. common observation pei- 
mits the concIusion chat the constituency amid nhich  a senior Army 
t r ia l  judge lives, the class of society from which he was called to 
arms and commissioned,ia and the uhole  generarim which shared 
his experiences have some characteristics and share some valuer in 
common. Absenting one's self sirhour aurhoritv. beine dirrespecr- 
ful or  disobedient, shirking or  malingering, mocking patrmimm. 
and advocating unrestrained self-expression at the expense of public 
order are affronts to the ialues. Judicial deciaiona may be predicted 
to be consistent with the values and sensitire to rhe affronts. 

Obriouslv these influencer of backeround and present emiron- 
men1 are not at  all  the same as the inf lknce of specific illeeal com- 
mand pressures rmiard particular decisions. so often denounced in 
case law3s and sought LO be further obviated by the Llilitary Justice 
Act of 1968.'' Every laurer has a background. S o n e  can eradicate 
it upon elevation to rhe'bench EO as ;o don black robes with a 

ITA determined lsgd r 4 s t  would p o m  ow rhnr 1") v r m  u h o  deems rheie 
chirrctrrcmci noble is himwli I pmducr oi rhe same influencer ahrch rhnped the 
~ o n ~ r m e n c ! .  and rhus 15 not quillfied ro  judge ~ f s  chirac 

311r i j  no? implied that mirnr). iudgcr come from 
c h a r a c a n i r m  of education. ethical i i i i e m .  and i i p ~ r m o m  

Id nor be 1hu)rri ludgri 2nd oficeri an the firir place 
t i les  \ Colr. 1- L'SC1I.k :96 18 C \ l R  91 I P b i i .  and 

(OThe Ieg1r lmie  hiiron I I C ~  that one p u ~ p o ~ e  of the h c r  IT i n c r e a v n ~  
pmrecimn q u m t  unlivful command influence 1 US Cons & .Admin. S e n ,  
1501, 4504 (Wrh Cong 11681. 
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trbuir raw. In all jurisdictions it is commonplace for the lawyers 
whore values replicare those af the predominant group in society. 
or at least in the palirical life of society, ro become judges. T h e  
tVilliarn Kunrtlers and Terrv Hallinans of rhe bar have na hope af 
judgeship, Lawyers of rha; ilk are not often even found in the 
ranks of professional iudge advocates, the group from whom senior 
military pdges are appointed. A military judge has been called from 
a practice in which he has been engaged In conserving the interests 
of commanders and staff officers, by being their adviser. They  have 
expectations a i  him; he assumes a role." 

Even though the positions of militarv judge and Supreme Coun 
justice are qualitatively different in the'demands and prestige of the 
posirionr, the following observations abaur the role of justices are. 
wirh a qualificarion discussed infra, apposite to military judges. in 
fact to any judges in English-speaking jurisdictions: 

T h e  concept of 'role' is here defined 2% the p e r i l  or specific experts- 
m n i  of p m p r  behavior risocisrcd wxh the position of Supreme Court 
)YIIICF, m d  the concept of 'role behavior' i s  here defined 2% those pirrornr 
of w i v q  which reflect 8 ~ Y I ~ ~ C P ' S  perceptions of the pmpc~ m l e  of 8 

Supreme Coun iuince. including hir Id iu imont  of p(rsonil vilues and 
perceived roic cxpcctarionr. Behavior which IS rubrmnnally incongruous 
with the role definrrm m y  be referred to 

T h e  I O Y I C ~ S  of role defincrr or role eiprcririonr of Supremi Gun 
jusrices are mmy. they include the gcnrrrl pubhc. the pdiricil world, 
rhc history and rridiiioni of the Court. 2nd perhaps most imponmr. the 
aniculm portions of the bench snd bar. whore rieur are communicated IO 

the mcumknr jnitices m I variety of ways. Ar much u anyone, the litter 
cin be raid IO form rhc Coun'r 'canitiruensy.' from whom cue3 may be 
most ~ p p r o p n i t e  m d  most hecded Of come,  not d l  cues came from 
these I O Y ~ P I ,  2nd nor 211 judger hold them m equd fwar. , 

derlrnr roie behavior. 

.9 

The ''cues'' a military judge receives from the constituency amid 
tthich he lives and works, namely commanders and staff officers, 
blend in with those he receives from other lawyers and judges to 
form a dtTerenr amalgam from that which shapes the conception of 
a civilian judge's role. In  the militsry, the cues from commanders 
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and staff officers are denxed from rhe andogy  of cimmand, which 
includes rhe folloving properties 

1. Command E ewrcised ron-ard the  accimplishmenr of ii nits- 

1. Personal comforr. ci,m eiiience. expressions of idiosyncrarrc 

3 h high state of discipline within the command i\ a prereqoi- 

4. Discipline IS exacted in m a l l  and symbolic va!-s routinel! 

51"". 

behavior, and even safety are subordinated to that p p o s e .  

<ite for the accomplishment of in mission 

so thar i t  may rontidenrl~ be e y e c t e d  ro e& in crisis. 

In addition. I[ ma!- he assumed rhat the cunmruency amid nhich  
a military judge lives and works is a i  much opposed to murder. rape. 
robher!., rheft, and the like as is an!- orher predominantli.  middle- 
aged middle class elemenr of -\merican societ!- 

Do military judges share the command anology, or are the)- more 
influenced by rhe hbertsrianism, indiiidualism and ~on ten t~ousne i t  
so often espoused and diipla!ed hl- laa!err in c n i l ~ m  life: The  
firmest clue IS found in rhe area of greatest iensitivir? in the prac- 
[Ice of criminal l a x ,  ienrencine .\iter enactment of the \Iilitx! 
Justice . k r  of 1968, accused p&ms began to requesr tri.4 hy mih- 
tary judge alone in large numbers of &s. Presnmabl!- these re- 
quests were based in part on e.;pecratmis b!- defense counsel that 
their clienri would fare better in a bench rrial than before a courr 
u i t h  members. The practice became so commonplace and the ex- 
pectation so general thar  rhe realities of rhe situation a ere lost from 
i i e w  i n  l u g u r r  l9-? ,  rhe editors of a newslerter for  .\rmy defense 
counselii for the third n m e  cautioned those counsel tha t  .\rm).-mide 
statisrm indicared the wisdom of going LO rrial before a c o u n  wi th  
memheri. Four dluminarmg rables were presented in the nehi le t ter  

TABLE 1 

.ARhlY-\YlDE GEUERAL COURT-\IARTIAL DAT%' , Conrsrred Ciiesl  
1 April 191-1 October I971 

Penani cried 
Persons m n i i c i e d  
Punxne discharge adjudged.' 
Confimmenr sdludgid" 

~-~ 
4 a T h e  Ad\ocire iDrfen,r X p p l l a r e  D n i i i o n  US4LS48. \ I i i - A u g u r :  19': 
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TABLE 2 

I October 1911-1 April 1972 
ARMY-WIDE GESERAL C€JCRT.\lARTIAL DATA' (Canterred Cases) 

Court X l o r n b e n  \lilirarj Judge Alone 
Perrons mid  214 405 

Punitive dkchvge +dged** 111 (69%) I18 (89%) 
Confinimeni adjudged'' I41 (91%) 318 ( 9 2 % )  

Persons conilcred 160 ( 7 1 %  357 ( n n x  

TABLE 1 

AR\lY-WIDE GENERAL COURT-MARTIAL DATA. (Guilty Plea Cnrerj 
1 April 1971-1 ocrobcr 1971 

Court Members \ l d l t q  Judge Alone 
Perrons pleading gurlry 71 122 
Punitive discharge adpdgcd 56 (71%) 491 (95%) 
Confinement rdpdged 61 ( 8 1 % )  491 (91%) 

TABLE 4 

ARMY-WIDE GENERAL COL'RT.hlARTIAL DATA' (Guilry Plin C m r r  
I October 1971-1 Aprrl 1972 

Since the publication of the tables, genera; court-martia~ records 
received in the United States Army Judiciary show a gradual dim- 
inution in bench trials. 

Obviously the Army-wide statisrics are valueless for predicting 
the behavior of an individual miiitary judge. Their dispositions of 
cases vary in consonance with their own personalities, philosophies, 
and conditions within their several circuits. However, our interest is 
in the question whether senior military judges corporately share the 
axiology of the constituency amid which they live and work. Actual 
dispositions of cases have provided evidence that the ansuer is 
affirmative. .Military judges hare corporately been more inclined to 
comict, more inclined to confine, and more inclined to  impose 
punitive discharges than have courts with members. The  latter are 
typically made up of a cross eecrion of officers, and occasionally 
upon an accused's request, of some enlisted members also. Given the 

103 



65 MILITARI L4W REVIEW 

make-up of the rypical court and rhe age and grade of general court- 
marrial military judger, most members are considerably younger and 
hate subsranrully less service than rhe judge. Staristics cannot t e l l  
us whether rhe axiology i s  more firmly inculcared m e r  time, 01 
u herher judges perceire i t  more k e d ! -  and are more influenced h! 
it because of their cunenr  associations, or simply u herher judges are 
less easily flummoxed than court members. And nherher or nor the 
axiology directly moulds judges' conceprions of (heir roles. rheir 
roles as acruall!- plaj-ed o u t  are consistem u-irh that parr of rhe 
axiology concerned with discipline and the exercise of authority m 
commands. 

haie nored rhar 2 milirary judge is influenced in the dii- 
charge of his durier ro make judicial decisions by rhe constraint oi 
rime, 7, hich tends rou-ards emphasis on rhe production of a certain 
volume of decisions as well ai or perhaps even iniread o i  a reflec- 
r i \ e  deliberation upon the subject matrer of decisions, by reliance 
upon the reipecriie presentations of counsel, a iearure of the .An&- 
American adrersar>- concept of higation u hich precludes e t en  an 
actwist judee from deieloping the case as he would if he ue re  con- 
ducring a &lateral inresrigarmn, and hy the concept of role. u hich 
rakes into accounr rhe subtle communications of expectation from 
rhar croup in the military most concerned u i t h  rhe mainrenance of 
orde;, discipline. and authoriry. Given these influences. what 1s the 
effecr of the rules af law. the precedents and principles which are 
supposed to be applied no marrer who IS ludge. who are counsel, 
and who is being tried: 

From a practice in civilian life. two assignments as military rrial 
and defense counsel, and two assignments as r r ia l  judge in the LX 
Armv Judiciarv, the author's per&al C O ~ C ~ U E ~ O ~  is that there i s  no 
jud&al decision at  the trial level s h i c h  relates to a pure quesrion of 
lau diioiced from iact-findmo T h e  fact-finding ingredienr may 
VATS but it is ala.avr presenr. ?he decree of \ariance ranges from 
reaohing dispured quesrioni of fact gdne directly to  plilr or Inno- 
cence a h e n  the milirary judge sits alon'e at an accused's request. 
through hearing eridence on a motion, through accepting a stipu- 
lation presenred by the parties, ro the e, idence of one's eyes ai n hen 
a iudge looks over to the members' box and perceives thar a qUONm 
is nor presenr. In  the last two of these instances. the absence of a 
dispute as to the facts does nor do away with the necessiry mentally 
to ietrle on a certain stare of facts marerial co the l e d  dirpure. Even 
when the facts are nor in dispute. haring for example been presented 
by stipulation or by uncontradicted reirimons of an unimpeached 
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witness, the judge in the very nature of his task must determine 
which facts are material, which are weighty. and which facts give 
rise to what inferences. T h e  simplest abjecdon to a question obliges 
the judge ar a minimum to decide what was the meaning of the 
question. Ordinarily he can intelli ently rule on an objection only 
in light of the factual issues shea& developed and further antici- 
pared at the trial. 

Because legal ruler are statements of particular consequences which 
attach to a particular state of facts, the role of mles at a trial is 
entirely inchoate until a foundation i s  laid for the application of a 
rule. The  eminent jurist, prolific writer, and leader af American 
legal realism Judge Jerome Frank put the d e s  in perspective: 

[The Facts ahich lend ro thc decman are1 unknown-2nd unknouibb 
-I" adrmcc of the decision , . . st  which rhe coun wrivci in that ' c y  
case. Thr F [facts1 which leads to the D [decision1 ir nor iomethmg 
u'hich axisred brforc rhc I i w s ~ i i  bcgm. Tho 'fscrr' of s 'conrrrrc~3 c u e ,  
far judicial purposes. are naf w h a  retoilly happened beween the parties 
bui whrr thc coun thinks happened . , . I l l e l  operstive, effccrirc F i s  
r h i r  rhe  COY^ thanks lor says) i t  is . , 4* 

Thirry years after Judge Frank wrote, it is commonplace for a 
judge ro be asked to make decisions not only on the basis of Judge 
Frank's "operative, effectire F3 bur also on rhe basis of a state of 
legally relevant facta which the judge affirmatively knows is not 
true in the real world. One situation is where key evidence was 
seized as a result of a legally impermissible search and thus is inad- 
missible under the exclusionary rule.'J Here counsel will argue. 
"There is no evidence that my client possessed heroin,'' after a day 
long suppression hearing at which everyone agreed that the actual 
state of facts is that it was found in his pocket. Another example 
is where a confession is held inadmisible because it was involuntary 
or not preceded by the requisite warnings and advices.'8 Here caun- 
sel will argue, "There B no evidence that m y  client was the perpe- 
tracor of the crime," eren though the judge knows from liogating 
the confession issues that the accused admitted guilt and is entirelv 
convinced, although immaterially. that his confession mas truthful. 

It follows that the role of the rules at trial is unpredictable unless 
one knows in adrance what state of facts is selectively going to be 
accepted by the judge as legally material and dispositive and in mort 
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instances a h a r  weighr he uill g n e  [o and inferences he dran \  f r m  
there "facts " 

Ir follou-s from this thar the role of  rhe rules 1s iuhiecr ro all  rhmc 
influences upon a judge discussed iiiprri. n hich limit and prediiposr 
him. 

111. D E T E R \ l I ~ ~ . l S T S  AT T H E  .APPLLLITE L K E L  
t x a ~ e n o u s  derermmnrs of or influences upon judicial decision\ 

a t  r h e h u r t  of \lilitan. Revien appellare leiel are different from 
rhose ar tr ial .  some be&use of differences m iunctlon. orhen be- 
cause of differences in enxironmenr. 

Service Courts of \ l h t a r i  Rei iea \rere created in each Armed 
Force b r  the Zlilitarv Jushce Act of 1966 to supplant the  prlor 
appellate rrihunals. the  s en ice  boards of rerieii. Before the Acr if  

a seriice had enough appellare business to require inore than one 
board of review, each hoard appointed \ \as a discrere tribunal rarher 
rhan parr of a unitary appellate C O I I ~ ,  as a Courr of \ I i l i tan  Revlev 
in theory is .  

€ 5  en slight reflection upon appellare cases and appellare procedure, 
as reporred in any rer. he I t  the Courr-\larrial Reporri or United 
Scares Reports. leads one to separate t x o  distinct appellare functions. 
These are error correction and ha. announcemenr. T h e  first is 
related more closely to the cou~ t ' s  decision and the second to its 
opinion. Each of rhe primary funcrioni may be subdivided into 
more refined categories. S o n e i c l u s i i  e eumples under error cor- 
rection include error identification, \ieighing rhe effect of error 
ro determine whether or nor ir was harmless, determining remedies 
for  specific errors, drafting mandates to put specific remedies into 
effect, and in milirary practice. ameliorating senrences Under I a n  
announcement rhe primary cansrituenr functions would be research- 
mir and announcing already sertled Ian.. and where necessarl- charr- 
in; out and announcing new rules in cases where no ser r ld lau-  has 
rhererofore been made. 

. lny appellate court n hich issues mandares and opinions neces- 
:arily performs both err01 correction and l a w  announcemenr. hut 
rhe respecrive emphasis 1s ohriously noc e\er!-uhere rhe same. .\I 

the poles, one could sa!, are the United Stares Supreme Court and a 
Court of \ l h t a r r  Rei-leu , T h e  appellare imsdicrian of rhe Supreme 
Courr i s  ]mired and for the most parr discrenonary, n decides whar 
cares 11 does and doer not a a n r  ro hear by  eirher issuing writs of 
~ e r c m i m  upon peririon of losing lirigants IOU er courts or by 
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denying petitions for the \brits. It pronounces aurhornatively the 
great Canstirurional inrerpretations and decides rhose issues which 
are laden with public policy. often laden with conflicting funda- 
mental policies. This is law announcement of the highex order. In  
the field of criminal law, the great recent Supreme Court cases are 
Gideon v. Wainwright, Gcobedo v. Illinois, and hliranda v. 4ri-  
20na.'~ In differenr ways they ail dealt wirh extensions of the righr 
TO counsel, and the last two with the privilege against self-incrim- 
ination. Clearly the subject matter of the cases was the Court's 
concern, and nor the individual defendants or rheir relatively insig- 
nificanr cases below. \That happened ro them was not in essence a 
personal vindication of their individual rights; rarher. they repre- 
sented large groups of persons sirnilad!- rituared and almosr by hap- 
pensrance became the victorious lirigants in the great Consnmrional 
cases. Re\ersal of rheir convictions was for them individuallv more 
an inrrance of serendipitv than a rcsulr of general and syskmatic 
review by the Supreme Court of cases like theirs. 

At the opposite pole, a Court of Military Review must bv stature 
engage in appellate rerieu of all court-martial cases which'resulted 
in senrences to punitive discharge or to confinement at  hard labor 
far  one year or more.'$ other cases sent before rhe Court for review 
by the decision of the service's Judge Advacare General or his 
de~ignee, '~  and some arher lesser categories of cases.J0 There is no 
provision of law which orants a Court af Ililirary Review discrerim 
in selecring the busine: which comes before ir. Hawever. as t o  
those cases which are before it a Court of 3lilitary Review may 
exercise discretion in individual dirposidons to an extent unparalleled 
in American civilian jurisdictions. Firsr, ir has fact-finding power, an 
anomaly among American appellare courrs, so that it may and indeed 
should set aside findings of guilry unless rhe sitting appellate judges 
(or a majority of them) are themselves persuaded of guilt beyond 
reasonable doubr." This is quite a different proposition from de- 
ciding whether the record contains sufficient evidence to support 

41 I 7 2  U.S. 115 ( I p b J l .  I78 U S .  478 (1964). m d  184 US 416 ,1966) re- 
IOEClW.1". 
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rhe decision ar rrial. ai  1s rhe nomi in ci\ilian life becond. a Courr 
of \ l i h t q  Reiiew ma>- ameliordw or rer aside sentences 
h combination of auroniaric r e r i m  and discrerionar? poa crs 01 er  

facr-findin,o and senrencing impels Court of \ l i l i c q  Reriea- func- 
uoni roaards error correction and  away from la\< mnouncemenr, tci 

include announcing neii principles or  applicarians of principles 
Courts of \ l h t a r y  Reiiea do deliver opinions m many cases. some 
of ah ich  are published in the Court-.\lartial Repurrs. but rhese tend 
to  be less diicursii e and jurisprudential and certainly less seminal 
rhan opinions of maior American C O U I ~ S  of last resort. 

The function of error correcrion is rhe undoing of ii har someone 
else has alread! done. I r  is a second look, a reflecrke look. a look 
from a distance. Hoa. do rhe diHerencei berueen trial and rei i ev  
functions affect rhe respective mpingemenr of emgenour influence, 
upon ludicid decision-makine: 

One m a p  difference IS m-the factor of r m e .  .\ppellare pracrice 
(9 not characterized b!- feierish acr i i x>-  Before Courrs of \lhrar! 
Review. cases move a t  srxelv pace. ?.ppellate counsel f a r  a n  ac- 
cured haie rhirri- d a r s  after h i c a t i o n  of receipt of rhe record of 
trial in T h e  Office of The Judrie Adrocare General in ohich 
submir the defense brief. If  rh'e G o ~ e r n n r e n r  1s represented, 
counsel l i a ~  rhirry days afrer 6ling oi rhe defense brief in B hich 
f i le a replv t i r i d "  .\lorions far enlareementi of the rime period 
are ofren iubmirred and are generouslyUgranred The  author  recenr ! 
selected at random fire case f i l e s  from t h e  cases read>- for disposi- 
[ion before the C.S. Am,>- Court  of \lilirarr Review In each of thc 
f ive.  appellare defense counscl had moved far  an enlargement of 

ro iubmir briefs. The  periods ranged from one ~ I I  

In  rwo of rhe cases the Gorernmenr had moved for 
t o f  time f o r  one month. In  all .  In rhe five cases SIT- 

of sen ienr~~  has k e n  a conrroierrial r u b ~ a c r  I" hmer8can c1,ilian 
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teen separate motions for enlargement were submirred. Every one 
uas routinely granted. These figures are entirely consistent with 
the observations of the author when he was a judge of the Court in 
1972.73, h contested case in Tthich both appellate counsel rigidly 
adhered to the standard time limit of thirty days each for filing 
briefs seldom if ever came before the Court. 

One would conclude from the standard practice of requesting 
enlargements of time for briefing a case that counsel hare had ample 
rime for reflection upon its issues. T h e  briefs themselves support 
this conclusion. although counsel mav be heard to complain about 
their workloads. Almost all are thorbugh in their treatment of the 
facts and research into the law. The contrait with what occurs at 
trial is stark. 

Another m a l a  difference, pertaining to time as it 1s utilized bv 
the judge himself rather than by counsel, is that at trial judicial rui- 
ings and decisions are usually announced an the spat. Protracted 
recesses for research and deliberation upon interlocutory matters 
are rare. Protracted deliberation upon findings and sentence in 
bench trials 1s only dighrl>- less rare, in the author's experience sitting 
as trial judge and revieuing records as appellate judge. \Tithin a 
half-hour or so after an issue is submitted, a trial j&ge is almost 
always ready to announce his decision and get on with other work. 
He may nor feel ready in the sense thar he is certain he is right or 
has exhausted all possible research; but he is ready in the sense that 
he B willing to act, tolerating the disquiet of some degree of un- 
certainty. The  mode of decision under these circumstances is likely 
to be the educated hunch described by John Dewey.b' 

Appellate decisions. in contrast to those below. are rendered if 
nor at leisure at least after as much study and reflection as i s  neces- 
sary in the author judges' own exercise of discretion. In a case in 
which an opinion is written, the time derated to drafting the opin- 
ion 1s invariably greater than the time required f o r  mentally decid- 
ing the ultimate result, e . ~ . ,  affirmance, reversal, affirmance of find- 
ings of guilty of a lesser degree than was found at tnal .  

So much has been written about judicial opinion that 
little could be added here to the analvtical literature. In a more 
personal vein the author's experience; as appellate judge provide 
some grounds for observations about rhe relationship betmeen deci- 
sion making and opinion ariring. and whether the process of pre- 
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paring an opinion for arriculating particular decisions afiecri rhe  
wbsrance  of rhe decisions 

In an ideal world the judge assigned responsibilir! for a case on 
appeal would read rhe record of trial, and [hereby be cerrain of 
i i h a r  the facti n e r c  ai  decided at trial, stud>- the parties' appellate 
briefs. and rhcreb!- be informed clearly and precisely uhar  their 
respecrib c contentions w r e ,  note all the coniriturional proxaions, 
i t an i res .  cases and other material cited by counsel, in confidence that 
ci,unsel hare 50 thoroughl!- done rheir research that no addirional 
library endearori are required of the pdge. and rhar counsel hare 
not cited any case in suppon of a proposmon for u hich it reall! 
does not stand or Imputed to any statute an intendment not really 
there. listen atrenrirely ro oral argumenr by counsel, interrupting 
them infrequentlr on l r  to  pose questions in a cou~tcous manner 
seeking additional elucidation u hich aould  al~vvays be forthcornin! 
respmsirelr and wirhour erasion; mentally formulate a decision. 
confidenr [hat there is but one correct decision; ascertain from the 
orher participating pdges in conference that all are in perfect agree- 
ment both as to rhe author judge's suggested disposition and his 
ratinnale, quicklr drafr a scholaiiv and lucid opinion Tqhich would 
provide unambiguous answers to dl major contenrions of the parries 
nhile aioidine all obiter dicta; and secure without necessirv for 
further d i scushn  the unqualified concurrence of the other pirrici- 
paring pdges in every section of the opinion. 

Quer?, whether an appellate judge could read that paragraphing 
a.ithour laughing. The real world, eTen in the quiet grave atmos- 
phere oi appellate chambers, is musv and uncerrain. The  force of 
persondin-. impacr of reputation of &lleagues. and debits and credits 
accurnula;ed from parr compromises often hare effects greater than 
rhe play of abitracrians. 

\Vhat follows is not a history of appellate management of  any 
parricular case. bur a composire drawn from the author's experiences 
as one member of one rhree-judge panel of one service's Court of 
\ l h t x y  Rexieu. T h e  composite is about a conrested case with sub- 
srantial issuer, and in which oral argument has been requested before 
t h e  Court of \ldmr? Review. 

The case has come ro issue after disposirion of all  motions, most 
of which arc simple motions for enlargements of time for filing 
bnefs, and submission of the defense and Government bnefs. Prior 

22,  Que, A F w  Refleitiom from iha Erpmicncc of  T,&rnty-ivo Yemi, 1 Bono- 
B J 9 ~ W - J ,  Biardile! , Judicii1 Drefijrmirnilip, ?6 .\ B .\ J 1 I 19vJ1 
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to oral argument the conscientious judge nill have read the record 
of trial to learn the pertinent facts. All that fallows is built upon 
the foundation of his thorough understanding of the facts. Alas, 
the foundation is so often faulty. If the case >vis tried before a court 
with members, their general findings do not recite facmal determi- 
nations issue by issue. General findings can be a mask over the spe- 
cific facts presented on closely contested issues. Far  example, in 
the author's most significant case as appellate judge. United Stater 
L'. Calley,"' a foremost issue was whether the appellant had killed 
Vietnamese villagers obediently to orders from his unit commander, 
Captain liedma. Many witnesses. including Calley and Aledina. 
testified respectivelv that the latter gave or did not give orders to kill 
the villagers. A rdated issue was, assuming the orders were given, 
was the illegalirv of such orders apparent to a man of ordinary sense 
and understandkgl If the court members answered that question 
affirmatively the orders would be no defense even if givcn. hppel- 
late review was greatly complicated b y  the existence in the record 
of two different, mutually exclusive bases far  finding against appel- 
lant on the issue and the absence of any indication in the record as 
to which basis persuaded the courr-martial. 

The  alternative basis problem arises any time that more than one 
prosecution theory is advanced, e.g., in a multi-partv robbery guilt 
either as perpetrator or as aider and abettor. or multi$e defeises are 
unsuccessfully interposed. e.g., consent and nonpenetration in a rape 
case; and the findings are general findings. 

Other situadons which make the facts elusive a n  appellate review 
are poor presentations by counsel belaw, inarticulate and forgetful 
witnesses. sloppy court-reporting. and failure of counsel in aumma- 
cion to point out the inferences supportive of their theories. 

On appeal. each party may include in his brief a factual "state- 
ment of the case" for the assistance of the court. Unforrunately at 
timer the two versions are so disparate that one wonders if all coun- 
sel have been reading the same record, An uniorrunate consequence, 
in the author's opinion, is a tendencv for the resulting opinion to 
recite the facts in a may which is a compromise between disparate 
contentions rather than in a way which, in the appellate court's 
best judgment, rhe trial court actually found. 

Sex[,  in discussion of the compdsite case on appeal. the judge 
will read the briefs and do independent research on the state of the 
law. This is how he derives h e  major premises in the syllogistic 
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process oi dcci,ion. On some issues rhe l aw 1s clear. immple. and 
xcepred withour cavil 111 the profession On other issues the la\+ IS 

m Hurr. or  IS disordered b>- conflicting decisions from different 
appellate courts, or 1s under artack by acrivist counsel even when i r  
seems ro be setrled. or is serrled but \ague. American lau abounds 
wirh vague srandards such as due process, reasonable searches, prox- 
imate cause. and even "canducr preiudicial to good order 2nd dis- 
cipline ' I  I\ hen a major premise of s>-llogisr~ decision making In- 

cludes vague terms. the s>-llogirm 1s squish! and  rhe decision maker 
can rr>- IO make ir come out  where he wisher. 

Somerimer oral droumenr before appellate c o u m  clarifier and 
dluminarei rhe law f &  appellate judges and sometimes nor. In our 
hypothetical composite care, the oral argument nil1 r a r a f y  a l e w r  
purpose, narnelr. it w 1 1  onlr provide the judges h i m  about mhat 
the ~ o u n i e l  fe;l are [he important issues a n b  help jdenrify those 
which are afrerrhoughts or rrailers. The  h e r  w11 nor be Firen 
suhrranrial t rea tment  in the rerulring opinion. 

Afrer oral argument and a brief conference among the judges f u r  
the purposes of reviewing rhe case and obraminy tentarive opinions 
about its disposition, rhe case must be assigned to  one judge A hosr 
of erogenous factors enter at this stageT cornpararive n nrkloads. 
specialized inrereits. desires on the parr of a particular judge tu seize 
a vehicle for w i r ing  about a faxorire theory, and even such marters 
as vacation plans 01 apprehensions abour ii riring in unfamiliar areas 
and coining a cropper. 

The  judee nssioned [he case i i d l  then drafr an opinion and cjr- 
culace it ro'hii cdeagues.  There will only be the orher members of 
his pmel (The  Immr Court of \ldirarv Re\ien. ordmaiilr sits in 
panels of rhree judeis) unless the case &as so erceprioiial'rhar rhe 
appellate tribunal r e a d  it en banc. A s  a general proposhon. the 
smaller rhe number of judges participating in decisions, the greater 
rhe influence each has on the other's opinions. The  reasons are [hat 
discussions of a case among three judger can be piercing and critj- 
cal, while discussion among P dozen judoei  IS diffuse and  affords 
any one of them less rime for preisino his &,nt of \iexv, and rhar in  
the larger group one judoe may ignore rhe vienr of anorher in [he 
hoper he can subrequenrg. obdin-majorir>- backing for  his opinion 
from the r e x  It is also dificulr to reassemble the larger group for 
a second or third discussion o i  a case. Finall>, the more judpes 
parriciparing. rhe more likelv their poririons 111 be reparared by  
nuance e i en  though the a c t h  disposition of the case is agreed to 
by  alrnosr all  h n  example. m the author's olvn eyperience. \ \as 
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United Stares v. Thompson."& in which the four opinions (an opinion 
of the court by Hodson, C. J., a concurring opinion, an opinion con- 
curring in the result, and a dissent) in the Court of Ililitary Review 
represented four points of view which crystallized early and which 
were never subject to the give-and-take of a conference of the 
court en banc after the circulation of draft opinions. 

\Tithin a panel of three judges, there is more of an ongoing inter- 
play of the judges' pomts of view. Formal case conferences are sup- 
plemented by informal discussions. T h e  result is more likely to be 
an opinion which. although subscribed bv one author judge, repre- 
sents a convergence of the views of the ihree. It should be empha- 
sized that the interplay is of primary effect on the opinion, not the 
decision, in other words on rhe law-announcing rather than the 
error-correction function. 

From the abore abbreviated description of appellate case man- 
agement. both in its ideal and its mundane aspects, one can easily 
idenrifv the major differences between trial and appellate environ- 
ments bf decision-making. T h e  trial judge is more a captive of rime 
and of the talents and efforts of counsel. T h e  appellate judge is 
better situated to do and rely upon his own researches. Because he 
works from a completed record of trial, he is seldom able to reopen 
or expand upon factual inquiries.sn However, within his review of 
a record of trial he is free virmally to ignore what he considers 
trivial or frivolous issues. Only a minority of assignments of error 
are even discussed in Court of Jlilitary Review opinions. 

The  greatest difference, in the author's opinion drawn from ex- 
perience at both levels, is that appellate decision-making is affected 
b v  collegiality. The  trial judge sits alone. T h e  appellate judge sits 
with and shares the responsibility of decision with other judees. 
T h e  others instruct him from their knowledge. restrain him f;om 
mere idiospcracies, counsel with him on issues of pure judgment, 
e.g., adequacy of evidence in close cases and hrperaeveritv of sen- 
tences, and point out to him any illogic or lacunae in the k s o n i n g  
in his written opinions. The  natural effect of collegiality is to bring 
about a convergence of opinions at the expense af individualism. T h e  
concept of collegiality is far broader than the influence of two 
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other judger un  3 panel. or e ien all  orher judges ,in a COUIC. I p p e l -  
lare opinions are written for distribution throughout the profeisim 
and man! for publicarm, There are alvavi hieher or  menate  ap- 
pellate courts which can reverse or c r i t i ch  <;ne's mark.- .\ppro- 
barion and disapprobation throuohout the en& n c r u  ork of the 
.\merican ludmar)- are effective &uli co keep one's u o r k  wthm 
the mainstream of hmerican jurisprudence. This is bur another \ .  . 

a i  saying that rhe concept  of role impinges on a theoretical m t e  
perfect treedam of appellate decision-makine. 1 s  I t  does a t  the t 
level Hoirei CI. at the trial leve l  rhr role is more shaperi h! rhe 
enpecrarions of the people among v h o m  judges l n e  and v o r k  
while at rhe appellate lerel it is shaped by professional colleagiici 

IV. coscL~slos 
Zeirher a t  the trial nor appellate level doer a m h t a r i  judge h e  

and work so as to be encapsulated in a way u hich limits deternil- 
nanm of judicial decisions ro the "facti and the lm," T h e  facts and 
[he ha., in other wards all that 1s endogenous in a case. haic p e a r  
effect obtiourly, but rheir effect is shaped and tempered hj- exogr- 
nous facrors which can predispose one's opinion one way or another. 
Direcr command interference in military judicial processes is rightly 
denounced as a pernicious influence \<hich undermines the \I hnlr 
iyirem. Hon.e\er. rhere are other exogenous factors x i  hich. rhough 
they influence military decisions powerfully. are nor denounced. AT 
leair not to the same extent. Rather. [her  are accepred a i  normal 
and natwal incidents of leeal xork or at &rsr as rhe hinds of drai i -  
backs one expects to find 

These erogenous factors include the press of rime, the influence 
of and reliance on counsel. "role" expecrarmns. one's social and 
professional em irmmenr. and the conrenrional axiology of the mill- 
racy professmn. T o  these. a t  the appellare le! el. should be added 
rhe poucrful  effects of colleg~ahry. 

T h e  value of careful study of these exogenous factors as the) 
operate on particular ludger and COUILS 1s that by iiich scud? O ~ L  

can berrer predicr iudicial behavior. 

an  imperfect world. 
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LAWYERS' FORUM 

ATTACKIYG THE PROBABLE 
CAUSE EQUATION' 

l la jor  Francis A. Gilligan" 

1. I S T R O D U C T I O S  
!%'hen faced with the question of the legality of a search and 

seizure. during trial, a military judge mav be called upon to decide 
whether a search warrant was issued ;pan a proper shouing of 
probable cause. The  complexity inherent in resolving this issue 
may be compounded. especially when rhe search warrant has been 
issued hv a rnilitarv judge. These judicially issued search warrants' 
direct the search of a person or place specified in the warrant by 
either a rnilirary policeman, a Criminal Investigation Detachment 
agent, or the accused's commanding officer.2 If the warrant is exe- 
cured,3 the warrant, together with a required inventory of any 
propertv seized, should be returned to  the issuing m i h a w  judge.' 
T h e  rniiitar\. judge transmits the warrant and the required k n t o r v  
to the mtallation staff judge advocate. Thus, rhev are arailabie 
far any future litigation or proceedings in which the results of the 
search are 

!%'hen the ralidxv of a search conducted pursuant to a ludicially 
issued warrant is rsised in court-martial proceedings. the military 
judge must determine whether the warrant war issued upon a proper 

'The opinions m d  cmciusioni presented hcrcm are those of the author 2nd 
do not m c e r i d y  reprerrnr the ~ P W I  oi The Judge Advwarc G m e n h  School 01 
m y  athcr go\wmmenni agency. 

* *  JAGC, U S .  Army, Inrrrucror. Criminrl Law Division, TJAGSA. 8.4, 
1961, Alfred Univerriry: ID. ,  1%4, Scire Univerriry oi S c w  York II Buffdo, 
LL A I ,  1970, T h e  Georgc \\ irhingron Unireriirr., S J D. candrdio, The G e a ~ g e  
N'arhingron Unlrersm in adapted ~ e r i r a n  of this ar~icle u111 be part of the d w -  

13 ui Neu York. the C.S Supreme tourr  and 

14.1 112 Dec. 19731 Ihermifrer c m d  u 
AR 27.101 A mllrnr) judge miy. upon 1 proper showng oi probable ciuse, isme 
i e m h  wirrinrr virh respect t o  milnary persons on mrliriry pmperry uithin the 
ludicid E ~ ~ C U ~ I  IO \rhich the military ludge i s  assigned 01 on temporary dun.. 

* I d  para. 14.5. 
3 Id.  para. 34.6 
1 Id.  
6 Id.  pars. 14-8 
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showing of probable C P U L ~ .  In making rhia deternunation a i  tml.  
rhe military judge cmst  initially decide x h a r  eiidence he may con- 
sider in resahing rhir question. \Lay he consider onl! the infarma- 
r i m  preienred ro the issuing judge in rhe affidavit: Or may he also 
consider ordl reinmon! preienred tc  the issuing judge bur inor ~ n -  
cluded 111 the aiiidai ir: .Addirionallv. ma>- he consider cndence 
not presented to rhe issump judge, eridence presenred a t  trial prior 
to his ruling on the issue: 

\[any oi rhese same issues are present u hen a search 1s aurhuriied 
b)- a commanding officer 1 nor roo h-potherical case presenrr 
these problems more viridlv than discussine steri le issues .Alrhough 
rhe hypothetical deals with a search authirized by 2 commanding 
officer. subsrantially identical issues are raised i f  the i n f o r m a r m  
present in this hypothetical w r e  presented to a milirar>- ludge in the 
lorn, of an afidavir. 

A .  T H E  HYPOTHETICAL 
PFC I:l\erron Roadcap, an Informant, tells a c r m n a l  1n5 emgator 

rhar he S ~ U .  SP4 Crurchhorse uirh 100 tablcrp of LSD in his cubicle 
last night. Roadcap also t e l l s  the iiiresrigaror that he recognized the 
LSD because o f  his past training b, the CID. .All this informarion 
\vas preseiired 111 a u rmen statement ro SP? Crutchhorse's command- 
mg officer. .Addinonally, the writtcn statement conrained the in- 
\ ertieator s assertion rhar, on four  different occasions in rhc past. 
ini&matmn supplied by Roadcap had resulred m the seizure oi 
heroin. T h e  CID agenr had also orally relared to the commander 
rhar anorher mformanr, K-2. im Crurchhorre Tiirh LSD in his Iirine 
area t u "  da>-i prior to rhe search. The  agent [old rhe commander 
that K-2 had furnished information in the p r r  abnur poirerim a i  
LSD and t h a t  the information v a s  subsequenrl! proven reliable 
Based on chis informarion, the commander orall!- aurhrrrued a search 
uf  Crutchhorse's lnmg area in rhe  barracks for LSD. 

.Ar <rial, Crutchhorse's defense counsel makes a mmim ior a p p x -  
priare relief in the form uf a imotinn ru  ruppieii In i~~pporc  of the 
xmotmi. the defense ~oui isel  calli  Roadcap as a w i m c s 9 .  Roadcap. 
u hose term of s en  ice has expired. terrifies tha t  he  neither s m  LSD 
m rhe defendanr'r cubicle nor had he raken m y  CIISSCS o n  rhe iden- 
rlficarmn of dmgi T h e  trial counsel counters by calling dn under- 
cot e r  CID agenr \< ho resrifies thar he s a i i  LSD in Crurchhorie'? 
cubicle twc days prior c o  rhe  day rhe commanding officer authorired 
rhe search 
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E .  T H E  ISSL'ES 
T h e  hypothetical presents several issues for the military judge to 

resolve before he ultimately determines the admissibility of the r e ~ l  
evidence. The threshold question that must be answered is whether 
a defendant may challenge information given to the commanding 
officer who authorized the search, information that is sufficient to 
establish probable cause to search: If this threshold question is 
answered in the affirmative. the military ludge must determine 
whether. 

( 1 )  the testimony of the undercover CID agent may be consid- 
ered in determining probable calm to search, 

( 2 )  the oral information given to the conmanding officer may be 
considered in determining if  probable cause to search existed. 
and 

(1) the intentional misstatements bl- the informant. Roadcap. 
necessitate exclusion of the real evidence seized from Crutch- 
horse's possession. 

11. C H A L L E S G I l - G  AN AFFIDAVIT SEFFICIEh-T 
O S  I T S  FACE 

The  Supreme Court has not determined to what extent, if any, 
an accused may gc bevond the facts contained in an affidavit to 
challenge the accuracy'of the affidavit's contents.B A majority of 
state courtsi and, in the past. some federal courts have been reluc- 

ERvgcndorf V. Unired Surer, 176 U.S. 128, 111-12 (1964). "Perilmner smacks 
the v d i d q  of the reirch wlrrmr. This Courr hrr never prrred directly on The 
extent 10 whrch L Courr may permlr such exmmrion  a h e n  rhe search w m m t  
IS ,d id  on in fme, 2nd when the dbgndon of the underlying & i d a h  erreblirhcr 
'probible cmse', however. ~ m n g  for  the p q o r e  of rhir decision that such 
m r c k  may be made. we ere of thc  opinion h a c  rhe resrch w m m r  here i s  
d i d .  . . . The ficrvd iniccurnciei depended upon by petitioner to drrtro) 
probible C ~ U E  . , . w i r e  of only peripheral c i e n n c y  t o  the i h o d n g  of probible 
C~YIL .  m d ,  not baing r i t h i n  the perronrl knowledge of rhe sffisnr. did not go to 
the in rcgrq  of the affidavit" 

'See, e.& People Y .  Bok. 45 I l l l d  140 258, NE.2d 341. cert. dmied, iiM U.S. 
882 119iO1. B o a r n  r. Commanuedrh. 109 Ky. Woo. 211 S.\V. 625 110231, sE11. 
borough Y .  State. 1 hld. App. 207, 238  A2d 2W OW); Pefdlo 1. Snre,  61 \-.J 
165, 293 A.Zd 649 (1972) .  C O ~ .  d m i r d ,  410 U.S. 945 (19711, Ray Y .  Sure, 41 
Okh. Crim. 1. 276 P. 785 110291. Sirre I. Sevmovr 46 R I .  257. 126 A 755  110211 
Owens 1. Strre, 217 Tenn. 144 390 S W 2 d  507 I l W b ) ,  Ware V. State. 110 TFX. 
Crim. 90, 7 SW.2d 111 (1928);  Stile I. Shiffer. 120 Wish 145, 207 P. 220 (10221. 
But I P I  Thiodar  1. Superior Courr. 77 C d l d  101, P.2d 234, IC4 Ci. Rpir 226 
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rant co conducr a hearing un inaccuracies in rhe  af idai  Lr f i u u  ever. 
later cases have mdicared rhar such a hearing m a \ -  be required x hen 
rhere IS 2 "srong and subsranrial showing" of  error in rhe af idai ir  ' 

The  federal and s r m  c u u m  rhat h a l e  denied a hearing uauall!- do 
so based on rhe rdtionale [hat rhe issuance of a n a r r a n r  IS a ludicid 
acr and rhe magiirrare's exercise a i  authorit) should be respected "' 
T o  a h f r  rhr final reiponsibilir>- from the maglsrrare K the rrial judge 
would reduce rhe funcrion of rhe rnagirrrare ro a mere formdir>- 
\Loreoier, 2 hearing ar [rial on the accurac) of rhe affidal I[ rnav 
CIUSC rhe issue of rhe  defendant's guilt to be confused with an m u c  
of the affiant's perjury I r  can also be argued rhar rhere is no  ust ti- 
fication fur  allaamg a de  m:o r n a l  on the iscue of rhe rnagirrrare's 
derennmarmn. If the defense 1s nor allowed ro challenge a faciallv 
sufficient aff idarir mirhout a n  mirial shoxiina of some porexirial 1"- 

firmiriei. the  goiernmenr would on]!- be re&ired to introduce rhc 
affidavit and the warrant LO susrain KS burden 15 here the  defense has 
made a niorion K suppress on t h e  basis of rhe miufficienc! of the 
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affidavit." This allows the criminal charges to be reached on the 
merits with some expedition. Of course. this factor should ne\-er 
be controlling. Another practical factor i s  that this rule allows some 
division of work: 

If the prcssure of IMI and phyrrcii immuons drd not exst .  we might 
w m  10 check on everyone's judgment. we mqhr. for exmple, mike 1 
p * d h ~ ~ -  r e i t  of erery indicmenr IO be sure chat the grand jn'y had 
someihing to go on. But the modicy oi men m o n g  other chhmm. counsel 
~ p m t  rhir.16 

Some argue that if searches based on II arrants ma? be controrerted 
the same as warrantless searches, there will be no incentive to get 
warrants. The  s t rennh of this argument has been questioned. Even 
if one assumes the i rgument  i s  true, police noncompliance with 
such requirements should nor be controlling; otherwise. there 
would be police management a i  supervisory rules and constitutional 
principles. Sei ther  IS satisfactow Still another reason for denying 
a hearing on the affidaiits mould be based o n  the test co be applied 
at the time of a motion to suppress. T h e  test is "whether the Com- 
missioner acted properly, nor whether , , . [the officer] did."IR 
As aiared bv the 1 - m  Jerrev Supreme Court, "the issue is not 
whether rhe'informarion which reached the officer mas true or  false 
but only wherher the officer was unreasonable in acceptino the in- 
formation as true." This is in keeping wirh the very k u r c  of 
probable cause-something quire less than prima facie p r o ~ f . ' ~  

The  rule denyin! a hearing LO the defense is consistent with the 
holdings that probable cause for a search is to be tested br- the evi- 
dence originally presented to the authorizinm officer, and that the 
prosecution is precluded from offering suppl~mmental information to 
sustain a showno of probable cause. Indeed, the Supreme Court has 
held it io be elezentary char in parsing on the validity of a uwiant .  
the renewing court may consider only the informatian brought to 
the magistrate's atrention at the time the warrant u-as issued. 

There are, however, a number of arguments in favor of allowing 
an attack on the affidavit, at least after the defense has made a strong 
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and subsranrial showing of error. Fmr. such a hearing would i u r ~  
rher the deterrence rarionale of the exclusionary rule. If no hearin? 
IS required. rhere would he no prorecrion against "polic! l a m y  or 
bad faith. .A temptation for officers to include unlustified iecitali of 
~nformanri '  reliabilirv x auld he reduced." ' "  Secondlv, rhe h e m n e  
mould be a dererredr against pcrjury. In the rnilmr;.. rhe perjury 
prosecution 1s ineffecrive. \lost applicariiini ro  search are ora l  and 

man! mi i cemen  are released before rrlal  
e discharoe proce~s afrer r h e i  ha\e given 
perience Yndicares rhere are . f e v  pe;]ur> 
n individual who p e s  false ~nformarion 10 

his commandin? officer m a r  be prosecuted under Article 1 O-, L-C\lj. 
for makine a false official ; ra~erne i i r . ?~  Fourth. t h e  soleninn) of rhe 
process and reipecr for the magistrate 1 i  iiot pmtecred in the milltar? 
since the official aurhonzing t t c  search is a la>-man xirh little schonl- 
mg in probable cause 'a Hoxeier. commanders are ofren inirrucred 
nor to  au thor ize  searches. absent a need lor immediarc action. v ~ h -  
out conwltinp w r h  the staff judge adxocare. 

Fo remox  the obiecrioni against a hearing should be balanced 
against rhe reason for a hearing. a hearing that would only be held 
d i re r  a r r m g  and substanrial shoa-ing of probahle error 
iolemnir! of rhe process, the reipecr fur  rhe magistrare. 
economy, and rhc encourigemenr of rhc 11% of  uarrants a 
be sarished if  hearings are held mil? under Imnred circumsrancer. 
In the h>porherical. the defense counsel presented substantial e\ i- 
dencc conccmine erroneou~ miormarion presented ll! Roadcap 
On the basis of this informarion a hearing nould be required 10 
determine ii hac facti ~ v e r c  relied upon bv the commander i n  this 

finding thar p b a h l c  cause to  search existed. 
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Ill. COTSIDERATIO\- O F  E\ - IDESCE \-OT 
PRESENTED TO ISSUISG \I.%GISTRATE 

Since the question before the trial judge is whether the aurhoriz- 
ing official acted properly in issuing the marranr, the trial judge 
may nor consider e\idence k n o h n  to the affiant hut not presented 
to authorizin,o official.2i In the hypathetical, [he trial counsel can- 
not resuscitate the written statement on the hasis af the CID agent's 
resrimony at the hearing on a motion to suppress. In Gnited Starer 
i'. Roth,2b the Seventh Circuit Court of Appeals said, "If an aff iduir  
is the only matter presented to the issuing magistrate . . . the aarranr 
must stand or fall solely on rhe contents of the affidaTit." IYhether 
the converse of this statement 1s tme, that is, whether all  testimony 
made at the rime of issuance. as well as the e\idence presented in 
the affidavit. may be considered in determining whether rhere is  

probable cause depends on the Constiturion and federal?. and state 
I"lei.28 

11.. C S E  OF O R A L  TESTI.\IOS\. T O  RESVSCITATt  
A S  .%FFID.%\-IT O R  I S F O R \ I A T I O N  PRESL'STED 

TO C O A l \ l A S D I S G  OFFICER 

A .  GE.VERAL PRINCIPLES 
The Supreme Court has considered, hut nor decided, the consci- 

rutional question of aherher the use of oral testimony ma)- resusci- 
tate an affidavit. In  reversing the conviction in A r d a r  ti. Texm.2" 
the Court noted 

24Aguilir v. Texas. 178 U.S. 108, 109 n.! (1964), Giordcnello G United Stares. 
357 U.S. 480, 487 09581, herson > .  Yarth Dakora. 450 F.zd 414. 418 n l  (8th 
Cir. 1971) .  m 2 .  d m r d ,  -- U.S. -- (!974); Cniied Srrrei r Cobb, 412 F 
(4th Cu 19701, &IcGreiry, Siglsr. +06 F 2d 1264 (8th Cir.), c o t .  d m i r i ,  5 
9S4 11969). United S r r r o ~  II re/ .  DoRosa T Lwdla, w6 F.2d 807,  8G8 ( 2  
CLTI. denied, 194 U.S. 854 (1969) .  Unaed Srrisr %- Rarh. 391 Fzd  507. 509 Irrh 
1967). 

21 191 F 2d 507 (7th Cir 1967). 
* s l d .  IC 509. 
P7Rule 41(c), Fed R Cnm.  P.. i s  IS lallovi "A _ ~ i i m r  shill issue only on 

. . iffidirifr sxorn t o  before she federal msgm8re or stare judge m d  eirrblah- 
ing ZmmdE for issuing the u m a n f .  If the federal migarrite or st i le  judge 15 
rririrfied r h i i  rhe groundr for the ~ p p h c a i o n  EXII~S or chic rhere 13 probible 
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Ir 15 Clernenruy chit in p u m g  on rhe d i d m y  oi 1 uarrm.  the reruumg 
C U Y I ~  mi! canildrr onI! l n f o r m a r m  broughr io The rnzgmnre'r  m e n -  
~ m n .  . If f i cv  ;other rhan thore c o n t m e d  ~n the aff id~rir l  had been 
appmprmely presented KO rho magistrate this would. of c o m e ,  present 
an enurslv different cue *O 

L k e a i i e .  111 l l ~ h i t e i j  i.. i l .arde7~,~~ rhe Court ~nferentiall? noted 
that " [ a ] n  . . . insufficient akiidaiir ma>- be rehabilitsred by [ e x -  
mony disclosed LO rhe issuing magisrrate." .And rhe federal appellate 
cou~ t s  u h o  have considered the constmtional issue hale  stated the 
Same I"le.J? 

Thc fourth aniendmenr requires only that "no T\.arrant shall 
issue , , supported b j  Oath or  affirmation." " It does nor rrquire 
that rhe mformarmn furnished the magistrate be ~n writing IO be con- 
sidered i t  a probable cause hearing. 'Houexer. Rule 4 i ( c )  of the 
Federal Rules of Criminal Procedure provides that " [ a ]  marram 
shall issue onlv on af f ida i i t r  S U D I ~  to . and eirablishino the 
grounds ior issuinp rhe warrant." ?' Houever ,  the Federal R& of 
Criminal Procedure are not constitutional imperarnes," nor do the>- 
extend to state prosecutions. 
tren rhough some of the federal courts hold rhar the federal rules 

arc not conrtitutional mperativei.3" some federal c o u m  hold t h a t  
rhe rciiea.ing judge LS limited to the four corners of  the affida\ir 
because of Rule 41 (c ) .  \lilitar? cases dealing u i r h  the use t)f m a l  
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testimonv to resuscitate a a n t t e n  affidavit presented to a command- 
ing affickr, unifarml>- state that oral resumany is admissible to de- 
termine whether there was probable cause for the search.39 

B .  N E E D  FOR A WRITTEN RECORD 
In Commonwealth u. Mi11iken,38 the Pennsvlrania Supreme Court 

set forth two reasons, one in the majoritv dpinion and one in the 
dissenting opinion, why oral testimony should not be considered if 
no written record is made contemporaneously with the issuance of 
the warrant. 
1. Intentional OT Innocent .Ilmtatemenrr. First, there may be either 
innocent or intentional misstatements. These innocent misstatements 
may be made because of the passage of time between the time the 
warrant w a s  issued and the time when the motion to suppress is made 
and heard bk- the trial judge. For this exact reason, the Court of 
llilitary Appeals has suggested that authorizations to search should 
be in There may be intentional misrepresentation because 
some officers disappro\e of the exclusionary rule. Disliking the d e .  
they feel that it i s  nor unethical to exaggerate the facts, thus insuring 
a finding of probable cause when a motion to suppress has been 
made." 
2. Record on .4ppeal. Second. there is a need for a record on 
appeal. The  due process clause of the fourteenth amendment and 
the prohibition m the fourth amendment against unreasonable 
searches and seizures prohibit the introduction of oral testimonv. 
T h e  rationale is that if a record of trial is necessary in order io 
preserte a defendant's claims for appellate review concerning the 
findings and sentence. a written record is also required so that the 
issuance of a warrant may be reviewed on appeal.'2 

Barkur. 428 F.?d 1148 (8th O r .  1970). Unmd Stater e* r e f .  Boimce r. hleiers. 
270 F Svpp 714 (ED. Pa. 1967) 

88 Unrrod Surer Y Fleener. 21  L S  C \I A 174. 1B2. 44 C \I.R 228 ,  236 (19721 
(Qumn. J., dmantmgl. United Srirrr B Phrlpor, 47 C.\I.R. 705 (SChlR 19-1). 
Unirod S r i r i i  j. Willinmi. S a  7 1  19w INCUR. 26 Julv 1972) .  

ZB2ZlR 7 0 8 . 1 0 0 A Z d 7 8  I 1 9 i l ) .  
' ~ S # S ,  < E . .  Cnired Stares V .  Haroook. 15 U.SCh1.A 291. 298, 15 C.\IR. 2.0, 

(Ism Amicus Curire Brief of Srarr of I lhnoir .  Krirdi 5 .  Califomii, XI9 U.S 

42Commoouedrh r \lilhken. 221  PI 708, 100 A l d  78.  82-81 (1973) ( d m  

2'7 (19611 

11 09721. 

smting op>">O"l 
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There arc =i.erd reawns n.h\ A requireinem frir A record OII  

dppeal IS impracrical or unnecemr?. Fmr. B rule of conxitutmml 
dimennons. or fur  thar matrer a iuperiirorv rule of a courr. should 
nor be based on an assumpr im rhar the police otliccr a i l 1  men- 
riona1l~- 01 uninrenrionally miisrate the incrr If rhi, assumpr im 15 

made ,  1r uould seem that all uitncises to a crime should be re- 
quired ro make some wrirmg contemporaneoua s i r h  the menr .  
orherwise the! would not he alloued ro rerrify ar rrial \Vmeiies  
are nor required to make a conteniporaneoui recording of the  erenri  
rhar rranspired and rheir tesrimon!- goec t o  a finding 11 hich mu81 
be beyond a reaionable doubt. Thus. ~r would seem rhar i h e  r e \ w  
iiion!- of indiridual before a magisrrare prior 10 issuance cui a 
warrant  should nor he  required tu reduce his reitimon\ ru vririiig 
This argumenr s e e m  ru  ha, e been rhe mot ing factor behind rhc 
CXifiirnia eyperimenr wirh the use of telephone search n ~ r r a n r \  
and the proposed changer to Rule 41 (c) o i  thc Federal Rules of 
Criminal Procedure." Second, rhe rules rhar allow oral testimom 
IO be presenred to a magiware prior to rhe 15 

courage t h e  UEC oi marrams since on man!- 
of rhe essence or ~r vi11 he trmporard!- inconicnienr to secure a 
~ a r r m r  from a magiitrare Third, the requirement rhnr 6 r m e n  
aff idantr  be presenred [u 2 magiitrare does nor  alloa mudern elec- 
tronic equipmenr. such 2s rhe relephone or radio. r c  Ibe used IO nh- 
r a n  search ummti.*' Fourrh, a prmar) -  reason rhar v d m n t s  arc 
nor used 1s rhe admmstrrriic dificulties inrol. ed in obtaining a war-  
ram. including rhe rime consumed m preparing a p p r o p a r e  aff i -  
dniiri:' Anorher reawn ior a l l ou~ng  oral e v ~ d e n m  IS. ariurning rhar 
some police oficers do believe thar it is erhical to reiriiv to iacrs rhar 
ne rc  not prciented ro rhe magisrrare rhar rhe proaecurion has rhc 
dur! under AB.1 Srandard i  nor to allou a u i m e s i  ro perlure himseli 
lit a suppresim hearing or dc rhe trnl. '* The pairage of r ime a r g -  
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men[ has less applicabilir). to military proceedings because of the 
90-day rule announced in United Stutei c. Burton?' 

A .  oprioxs 
Assuming that the defense counsel s h o w  that the affidavit or the 

infarmarion given to the commander i s  inaccurate, should evidence 
obtained as a result of the seizure pursuant to the warrant be ad- 
missible) klissrarements may fall generallv into three categories: 
reasonable errors made in good faith, ne&ent misstatements. or 
intentional misstatements. T h e  misinformation may be in the form 
of mccurate personal obserration bv the law enf&cement officials 
seeking the warrant. the affiant's mi&alculation as to the reliability 
uf an informant. or inaccurate information gathered bv the inform- 
ant. In determining whether the evidence is admisribk there are a 
number of approaches that might be rake".'" First the court may. 
depending upon a number of factors, exclude the evidence. (a) 
ahether  any misstatement w a s  made.'a ( b )  the materiality of the 
misrepresentatian.'o (c) who made the misstatemem far  example. 
a government ament or an ordinarv citizen,>' and ( d )  the narure of 
culpability conFearning the misst&ment. Applying these criteria. 
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rhe court aou ld  determine a herher to exclude rhe ei-ldence. .b 
ocher procedure thar might be used 1s a bifurcared approach. The  
firsr step of  this procedure would be ( I )  ro derermine if rhere has 
been an\ misrepresentation and ( 2 )  if so, LO derermme jf rhe residue 
of  the h d a r i r  esrabliihed probable cause." A third procedure i\ 
2 m n r u r c  of the t v o .  \pplyine rhe bifurcared procedure rhe court 
would ~mrially derermine if &re  ai a misrepresentation If rhe 
court dererrninei rhar [he niisrepresentarion n a b  a n  menrional niii~ 
represenritmn, the coun  uould (hen  ehclude rhe eiideiice If. h o n -  
ever, rhe COUIL finds rhar the nusrepresentarm uai mnocenr. II 
should nor eicjse rhe misstaremenr But if the COUIL finds that the 
rnirrepresenmriun was based upon a n  unreasonable aaiumptmn b! 
rhe person seeking rhe u x i m r .  I[ should e ~ c i i e  rhe oussrarenient 
from t h e  at l idam and derernrine li rhe remainder of rhe asdai-ir 
esrablishes probable c m s c .  

B .  T H E  EXCLCSIOXAXY R r L E  
The  exclurionar)- rule IS based upon nvo aisumpnoni. F i r s  rhar 

certain types of misconduct can be dererred and, secondlv. cha r  
there 11 no reasonable alrernariie ro [he edusionar!- rule Because 
of these tu" assumptions, rhe firsr quesnon that should be e u m m e d  
1s u har r s p e  of conduct can be deterred. Secondly. is there a  rea^ 

ronable a l r e ~ n a t n  e ro the e~cluiionary rule. One conimciitator has 
areued rhat even Rood faith n ~ m ~ a r e m e n t ~  b v  a la\< enforcemenr 
oificial can be dere;red." The  bias or tunnel \xion of police of icerr  
may be expressed m nnintenrimal as well as deliberate u a c  Gir en  
the ' ofren competiriie enrcrpriie of ferrering oiit of crime.' '  and 
the iacr char the business may become m o r m a l .  A police officer 
ma!- mnocenrly nnsrrate the  facti. If [he elrlusionar)- rule ii applied 
to good fairh misitaremenis. its applicarion might encourage niore 
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iniecrioui rhii  I[ drhilirrrcr the ofhcr c m e c d g  understood d o r n  
presented concernmg Sndr p o i ~ i i i o n  of the a.dlef IO such an ~ x m m  
probable cause csnnor he found.al 

In Ciiited Sf.itei :. Salati?io," the courr held char ~ m i i i d t e n i l  
erroneous sratementi b! an informant who x i a s  aaai t ing trial did 
inor affect rhc talidin the search. The  court did not reach rhc 
issue ai  to u herher the erroneous mismrement vas innocentl!- or  
deliberatel? made. The  defendanr's commanding officer. Caprain 
Duck. authorized the search of rhe defendant's mal l  locker. bunk 
and barracks .xed bared on the information received from a n  in -  
fimmanr. The  d o r m a n t  rold Captain Duck rhat he s m  rhe de-  
fendant 111 an  mange \.olksiiagen [he previous e\ening using a 
small i i lvcr scale to ii eigh a u hire pow d e n  subsrance that he be- 
lieied to  be a drug The  iniurmmr also rold Caprain Duch that the 
defendmt then placed porrions of the substance in rinfoil and hid 
them 117 ipecihc places in rhe car. The  informant also saii. the dc- 
fendanr place a gun ohich he described in derail into the car'\ 
glove compartment. .i search of the CAT reiulred in rhe seizi~rc oi 
a gun and some amphetamines. 

During rhe defendant's r d .  rhe iniormanr testified rhar he w a i  
1no1v bur;  char 11 u as not  the defendant who he saw \T eiphing drugs 
in the car-the person he i a u  at  the car had blond hair. the deiendanr 
did not. The  miormmt said that he did not !moa. rhir before trial. 
because rhe accused, like orher soldiers. normall>- a o r e  a baseball 
cap. Emn io. the nifommant a d m m e d  char he had seen the defendanr 
in the barracks and lied to his commander. He justified hir m i b -  

represenration im the grounds rhat he was scared bv a c~in i i i i a l  N -  

wsrigaror 7th" told hiin he aou ld  receiie a light ienrencc if he 
cooperated a x h  rhe police The  court. 111 deciding that the elidence 
fuund in the car ivai admissible hecause rhe dimepanc! i n  rhe cratc- 
menr b> rhe Informant \ \as imrnarerial. opined. 

IElren though rhe ~ c c u p m  mry h a i e  been mwdenrh rd  . rhe ldcnr i r i  
of rhc o ~ c u p m t  \ , is i ireleran~ IO the search 01 rhe iurnmohilo for con- 
r r i b i n d  drugr m d  the firearm Sl 
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d battalion commander aurhorized the search of  the defendant's 
person. Chearam had informed rhe battalion commander that the 
defendant had LSD rablets in his breast pocket. T h e  informanr's 
informarion was based on the fact rhat he had jusr purchased LSD 
from the defendanr. T h e  search of the defendant revealed LSD 
jusr as rhe informanr had indicared. At rhe rime of trial, however, 
Cheatam had been administratively discharged from the senice. 
Called 6s a defense witness, Chearam said rhar he had planted the 
drugs on the defendant. The  Court of \Iilitary Appeals in affirming 
the convicrion stated that the trial judge correcrlv admirted the real 
evidence found an  rhe defendant since Cheatah's testimony "did 
nor affecr the sufficiency of the facrs justifying the search thar were 
before'' rhe bartalion commander.03 

In all rhree cases. the court indicared rhar it will not ririare a 
search because of a rnisstarement in an affida~ir,~' or an intenrianal 
misstatement of immarerial facts.*: T h e  court did nor, howe\er. 
indicate whether it is necessar? to determine if the erroneous mis- 
statement was made b!- the affiant or government agent nor did it 
indicare what rationale ic would use in future cases. 

\-I. COSCLUSION 
Segligent. grossly negligent, and intentional acts can be deterred. 

In many mtances, goad faith beliefs of the arresting officer result- 
ing in a violation of the fourrh amendment can also be deterred. 
-1s to the latter, an arresting officer may have obtained information 
from a reliable informant concerning criminal xrisities. The  past 
reliabiliry of the informant psr'fied the officer's reliance upon his 
sratemenr in his affidavit in support of a search warrant. Had the 
officer conducted an independent investigation on his own. rhe 
fallacies in the informant's rtaremenr would have been revealed. 
Excepr for the increased workload and the loss of time, such inde- 
pendent investigation should always be encouraged. Careful appli- 
carion of rhe exclusionary rule can be a posithe incentive encourag- 
ing meaningful police investigation. 

Apart from dererring misconduct, a monstroui price IS paid when 
the exclusionary rule is applied. T h e  cost can be summarized as 
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tolluas."'  Firar. reliable eiidencc IS suppressed. The  f x r  char pr i l ic i  
dips or drugs a r e  obrained uiicanstiturianally from a n  mdividuai 
does nor make them unreliable. This rype uf r e d l  evidence enhancer 
rrial adxncacy It differs from a confession char ma!  be  obraiiied 
i rum an mdnidual by pressure or an eyea iiness idenrihcarmn rhar 
niav be rhe iesulr of a iuaocir i ie  01 unfair lineup. Second. 2 tre- 
m n d u u i  m o u n r  of rime &voted to niorioni to  suppress. I n  iomc 
cases. 10 to 40 per cenr of  a criminal coi~rr's docker is detoted r u  
reiolotxm uf rhese monons. Tiurd.  rhere 1s a loss o i  public confi- 
dence in the l a w  because ir reiulri in the loss oi  reliable evidence 
which offends rhe sense of jiimce as 11 c u r s  ~n rhe United %are< 
rods!, Fourrh. >r encourages false reirmion\- b! the police and lei5 
rhan admirable policc practices 
disrorr rhe truth to m u r e  rhar rhe exclusxmr! rule does not c 
into play. This has heen  reflecred in drops! cases. the p l i m  wen 
doctrine. and 1% har has comnionli. been referred ro as rhe ' rush '  
rechmque. .Ai ro rhe I m e r ,  police nficinli A X  insrrucred to  ruih rhr 
indnidual \I ho IS 2 suspected pusher of drugs hoping that rhey u i l l  
'abmdon" rhe property. Flfrh, rhe rule crearei a haien for  c o m p r  

policemen since the policeman himself can. in fact, p n r  mimunit\ 
~n some cdsei. Sisrh. rhe n m t  ienous effecr 1s char rhe rule r m l t s  in 
rhe acquirral of a perion u ho is  puilr! and. abienr an! derer ienr  
effect upon police miiconducr. ir does nor benefir indiiiduals who 
are nut under charges. 

There is l m l e  a;pport for rhe conclusion char the rule deters 
police miiuonducr. Proiesior Onkes. noiv Prciidenr of Bryhani 
Young Uniiersir). concluded rhar the dara he has e x m i n e d  neither 
supporrs nor refurei rhe facr rhat the e\cluiionar!- rule deters 
illegal police m x m d u c r , " -  \loit of rhe studies rhar have been corn 
ducted reach the same cnncloaion e ~ c e p r  for  one s tudy bi. l l r  
James Spiorra Hniiei-er, e u n m a r i o n  of rhe f x r i  in his O V I I  in -  
i esriearion do inor cupporr his C O ~ C I U ~ I O I ~ . ~ '  

T h r e  1s a conimoii misconception rhar the niore i l lepliv <>I>- 
rained eiidence is e d u d c d  f r o m  a criminal rrial .  rhe more rhe police 
x i i l l  be dercr red  This IS prohahlv a false ssiumprion The fact tha t  
all dlegally obrained e\idence 1s cxiuded  n i a ~  1nor deter [he police 

Surne police feel rhar rhev 
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any more than if IO per cent of the evidence illegally obtained is 
excluded. especiallj- if there is public support far this exclusion. 
.lddiriunalll;. staff judge adrocares and the various service schools 
are constantlv educating commanders and miliraiv police on the 
fourth amendment. T h 6  y p e  of i n m u a i m  will deter illegal mis- 
conduct. The  single inAerrible approach we have now should be 
abandoned by changing the \ l a n d  for Courts-\lartial. I t  would 
be better to adopt a more flexible approach to  the exclusionary rule, 
especially in the light of other alternatives that are available and 
could be more widel!- u r d e Y  The  other alternatives t h a t  are avail- 
able are first. a federal common law cause of action against indirid- 
uals u ho violate fourth amendment rights or a C P U S C  of action under 
section I of the C i n l  Riwhtr .Act of 1871.'" The latter came into 
pia!- in 1961 and since rhFt period of time the courts have expanded 
upon this cause of action to allow punitive damages and in some cases 
attorneys' fees. Second. the Ervin . h e n d m e n r  nom allows the fed- 
eral gorernmenr IO be sued under the Federal Tor t  Claims Act. 
where there are violations of the fourth amendment." Third. ad- 
ministrative and criminal sanctions could be imposed where there 
arc fourth amendmenr vi~lat ioni .  Far these reasons. evidence should 
onl!- be excluded where there is an intentional misstatement'2 in 
an affidavit or in information g n e n  to the commanding officer by a 
l aw  enforcement official or by a perron who has been continually 
irorkine for a l a w  enforcement ageiicr or official. Absent chis rvpe 
of x io lkon  nhich  Can be deterred 'and which does have public 
support. no evidence should be excluded. 
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COMMENT 

THE DETERMINATION OF DOMICILE* 

Captain \lack Borgen" 

I .  I N T R O D U C T I O N  
Domicile, despite the existence of modern and possibly more 

sensible tests for  the determination of the nexus between the parties 
and/or the cause of action and the jurisdiction of the court, is stdl 
the fundamcntal and traditional choice of l a w  rule in American 
jurisdictmns. Ir 1s still used by courts in many rypes of lirigarian 
TO determine II hich state law IS applicable and by state officers and 
agencies to derermine the respective rights and bbligarions of stare 
residents. 

Because of the mobiliry inherent in and allegedly demanded by 
a military career, it i s  oftentimes extremely difficult and frustrating 
to ascertain the domicile of a service member and his dependents. 
In  some areas of the law, such as stare and local taxation and domestic 
relations, many of the legal issues arise not so much from the rub- 
stantive law of those respective rublects but rather from the choice 
of law rules which pervade them. It i s  of only limited comfort to 
know that some courts at least recognize the parricular problem w t h  
regard to service memberxl since meritably the determinations of 
domicile must still be made. 

Domicile i s  relevant to m a w  areas of civil law. The domicile of 
one of the parties remains the basis for jurisdiction of state courts 
to grant dk0rce.l and is relevant. if not controlling, in the applica- 
tion of certain sections of the Soldiers' and Sailors' Qril Relief Act." 

" T h e  o p m m  and C ~ C I Y J ~ O ~ S  presented herein zte thorr of rhe author m d  
do not necrrranly ~eprcrent the views of T h e  Judge Advocwe Generah School or 
m y  other g ~ v e r n m e n t d  qency. 

'* J k G C .  U n m d  Starer Army, Initmctor, Adminiirriirve and Cwd Liu 
Dirxran. TJAGSA. A B ,  1965, U n i r o r q  of Cilifomni. J.O., 1972. Hinard Law 
Schwl  Vemher of rhi  S r w  Bar of Cillfornir 

I S r r ,  e.& Cadignone v Perrin. 3 3 1  F Supp. 1126, I125 (D.P.1. 15 
the highly r n n r i e n r  society of tho mdmr), 
difficult and must iurn on B complex of ficrori 
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for derermining eligibilq far ioting,' for the imporirion 01 avoid- 
ance of income, personal properrr, and inherirance razes. for the 
determinarion of diversir! of citizenship' and venue." for derermin- 
mg descenr and distribution of properr!-, for determining eligihdit? 
for resident-tuition rates a t  stare unirersiries and colleges.' for the 
characterizarion of propen>- as separate or commumt? property.' 
to determine amenabilir? to and for determining a party's 
capaciry to sue or be sued.'" 

There are arher situations when the domicile of the parries 1s 
relevant. but never determinative. In considering whether a case 
should be transferred to another court or dismissed on the grounds 
of forum no71 conjeniols," a coun  may consider the domicile of 
the parties.'* Furthermore, m some limited situations the domicile 
of rhe peririoner 1s relevant in determining rhe proper iurisdiction in 
which to  bring a habeas corpus action." 

This arricle shall analrze the general sublecr of domicile and 
attempt to define and erhuate rhore factors which should he con- 

1 Sea. e #., Ramp? \ .  Rockefeller. 348 8. Supp. 780 ( E D  S . Y  1 5 7 2 1  
6 Gilbert , Dmid. '15 C.S. 551 (19141, \Valie j .  Hirrford Life and Annvi? 

6. 148 US IS9 !18931. Sriiel r. Hopkini, 47- F.!d 1116, 1120 16th Ca. l973i I . . 
,Clmzonshlp far purposes of 28 L ' S C  ? i 3 m a )  LDnern" Juriidictionl memi 
domicrle rarher rhm rmdence :'! :~aiations omitted], K r r s m  \ D l n m  M' 
F.!d 1298 ( I d  Car. 1572)  Srins I \laore. 2 1 3  F2d M. ++is (5th Cir 19331 ( ' R l l h  
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sidered in ascertainmg an individual's domicile." Attention is @ , e n  
to those considerations, factors. and cases which may have particular 
relevance to the determination of domicile of a perion in the armed 
forces. 

11. D E F I X I T I O N  O F  D O W C I L E  
With  \arying degrees of succcss, if not confusion, many courts 

have tried to define the term "domicile."'3 One of the more fre- 
quently used definitions is that an individual's domicile is "[rlhat 
place where he has his true. fired. permanent home and principal 
establishment, and to which whenever he is absent, he has the in- 
tention of returning." Speaking in the colloquia of the Sccond 
Circuit, domicile has been defined as "the technically pre-eminent 
headquarters that every perron is compelled to have in order that 
certain rights and duties that have been attached to it by the law ma) 
be determined." T h e  third frequently used definition, the "nexus" 
definition, was announced by the Unired States Supreme Court in 
Willims cj. North carol in^.'^ T h e  Court in that case defined domi- 
cile as " [ a ]  nexus between a person and place of such permanence 
as to control the creation of legal relations and responsibilities of 
the utmost significance." 

Frequently the terms domicile and residence are used synony- 
mously and are said to be the same," hawever. when used accu- 
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ratell- and precisely, they are nut convertible r e m s .  Domicde is ii 

"larger m m "  and connotes .xi enduring ~unncct ion.  while residence 
connorer a more temporars and/or mere physical presence without 
implying an intention to remain  indefinirely or permanentlv Resi- 
dence is b!- no means. af course. irreleiant to definine m e ' )  personal 
rights, duties. and obligations, however, i t  doer appropriarel!- impli 
a more "qualified" relationship berocen the indiTidual and the  1~11s- 

diction in question.?" This disrincrian may be u ell-eyemplified by 
the fact  that a person m a )  h a l e  his residence in one place bur his 
domicile in anorher and char a person ma!- have more than one 
residence ar an!- rime. 

In deference to the dmncrion,  or  poriibl!- to the confusion. 
between domicile and residence, the courcs and legislatures hat e 
created hyphenated compromises in their arremprs to imply- the 
meaning of "domicile." Consequently, many statutes refer to "bona 
fide residence." "legal residence." and "fired place of residence.' 
Uruall!- rhe term "residence" will be construed as a requirement for 
domicile. but ~n some cases-especially with regard to tar;armn and 
voting-it is esienrial to eyamine the purpose of the statute, rhe 
nature of the sublecr matter. and rhe conrexr in which rhe term ii  

used. 
To a considerable cxtcnr the degree of synonymity IS a function 

of the subjecr inarrer m question. \ l i t h  regard I O  dirorce litigation 
for euample, while rhe Supreme Courr has m e r  decided whether 
relationships other than domicile vould  suffice as a basis of subject 
m a i m  jurisdicrmn. it did rule in i i ' i l i m i s  r. Sorril GroIwiz2' rhar 
the domicile of one of the parries is errenrial in order for the ludg- 
menr co be recognized ourside of the rendering stare T h e  Courr 
stared that 

. . it seem cleir r h i t  f b  pro~niion of the N w a d i  somic  char 1 p h n -  
riff in 11 diwmel c w  mwt "resde" m the S r m  ior the roqumd penod 
requirci him 10 hive s domicile IS daunpnhrd from 1 mere residence 
I" fhr sf i te  11 

ia\onre r m d 3  oi the l~g~rlarori Somrrnner the! mean d a m m l e  plus ph!rical 
p ~ e x n c e .  ~ ~ m e i i m e s  they mean damicilr. mmeiimes rho\ m e i n  ion'erhing IDII  
thin dammlr."l.  

2"er grnrrrllr 28 C J S .  D m i c i l r  I 2 (IV41 
*Lll7 VS.287 II94il. 
22 id. a t  2m (foocnorer omirrrdl 
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Because of this ruling and the long tradirian it reflects, the term 
"residence" as used in divorce statutes is generally construed t o  
mean domicile.23 

As will be discussed later. some states by statute and/or judicial 
decisions have limited the ease, and arguably the legal capacity, with 
which a service member may establish domicile within a jurisdic- 
tion when he is physically residing in the stare pursuant to military 
orders.2' 

As with divorce, the term "residence" as used in tax statutes is 
generally intended to mean "domicile"; however, unlike the divorce 
statutes, there clearly are tax statures which use the term "residence" 
as a place of actual abode rather than as a place of established domi- 

Xl'ith regard to voting, once again, residence usually means 
"domicile," bur in effect the residence-domicile question is left at 
times to the unchallenged declaration of intention of the party 
seeking to register. 

111. BASIC PRISCIPLES 
There are a number of long-cetablished and recognized principles 

relevant to the subject of domicile. It is clear that everyone has a 
domicile somewheren8 and that any person. including a service 
member, has a right to change his domicile.2' T h e  question of 
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v herher a n  ind i i idwd i m a i  hare more rhan one dirnricile 1s more 
difficulr '' \Lore e u c d v ,  rhe principle E rhar 2 person can ha\e 
only one domicile ar the  same time for the same porpose. hmieier .  
in light of rhe many legal and polirical relarimships A citizen has 
w r h  different luriidicrions. he ma) rechnicallv have separate dom-  
d e s  f o r  different purposes. "The ne t  result is thar an Individual 
ma>- be a ' reiidenr oi' o r  'domiciled in' a stare for one porpmc. bur 
nor  ine~essarili- for richer purposes." j' 

I \ -  RhSIC P R E S C \ l P T I O X  
I n  determining one's domicile rhere are some basic prerumprmni. 

.ill rhe presuniprmns discussed herein i r e  reburrable rather rhan 
conclusne and rhe burden of proof m mrrcommg 2 preiumprion 
15. nor surprisingly. upon the parr? conrending rhe conrrar?.. 

cile fo l lows  residence." Since reiidcnce 1s obrmuslv onl!- 
rhe circumstmces concriburine 10 rhe establishment of do 
the presuniprion. ai nored & \ e ,  is reburrable nor C O I I C ~ U L  

errreme importance in the rnilirary communir?- is rhe fact 
presumprion is inapplicible ro ieri icc members I n  facr rhere is 2 

contrar,! presumprlo". 
The  s e r v ~ c e  member's d o m c d e  ar rhe rime of em! -  onto dcri 'e 

duri 1, presumed r o  c o n r i m e  rhmuphoiir his penod nf & \ e  service 
Ordmaril? rhe presumprion aork;  t o  the  ad, antape uf rhe s e n r e  
member, honeier. rhere clearlv are msrmces i n  u hich the Serb-ice 
member desires ru change h1s domicilc. T o  do so he n i u r  x c e  r 'an 

s c burden of shau img rhar change "Ordmaril! 
, u m p t m >  of la\\ thar \\here a person acriially live 
such preiomption of course being reburrable. but n 
tion could arise m rhe case of a soldier in acr i re  

ber has n o  real choice of residence. and 

Pocsibl!- the  moir signilkant 11 the ~ e n e r a l  pres~nipt ion char d i m -  

, . 5 IT ?d 491 51 
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remains the same as that which he had when he entered the service 
unless he shoiis change by proof of clear and unequivocal inten- 
tion.as 

.Although ordinarily the service member's presumption has been 
judicially decreed, a few stares have constitutional provisions which 
bar the acquisition of domicile by mere residence by an individual 
In the military service who is residing in the state pursuant to mili- 
tary  order^.^' Furthermore, it should be noted that far purposes 
of state taxation of income and personal properry, the Soldiers' and 
Sailors' Civil Relief Act prorides that a service member is not 
deemed to have changed his domicile iolely because he is presenr 
in or absent from a state pursuant to militar)- service.8s 

Another basic presumption is that of continuance. Domicile once 
established is presumed to continue until such time as a change is 
shown.36 As with the other presumptions. it is rebuttable and may 
be overcome b y  evidence proferred by the part)- alleging the c o i -  
trary. 

A married man is presumed to be domiciled where his family 
reridea"' and a married woman 1s presumed to take the domicile of 
her husband.38 It is equally clear however, that the married man 
may establish a domicile ,;art from that of his family,38 and a mar- 

88Eilis r. SE.  Conirrvcrion Co. 260 F.2d 280 (Srh C n  19% i " c h  and 
Y .  Rogers, 2 5 5  F2d 216 (Ird Ca 1958) ("cloiresl 
Prudential l n s u r m c ~  Company of A m e r m  r 
Ala. 1969) ("clear mmifrrrarian"), Baumsn r. 

, 1967)  l''clc8r and unequ~ocaY) ,  Detroit Aura- 
mobile Inter-Inrurmce Exhinge  Y .  Fayer, 205 F. Supp. 42 (N.D. ai. 1962) .  

34Ser ,  e g ,  har. Cozrr. mr, I ,  i 7 ( " S o  i o l d m  s d o r  01 m u m  I" the mdirar! 
or n e j i l  s e r v i ~ e  af rhe United Sri ro i  i h d  q u n e  1 residence by I E ~ I U O  of k i n g  
iririoned on duty in rhii Stire "1. 

85 50 US.C App. I 57111) (1970) ('For the p u r p s e  of tarition m respect 
of m? pemn.  or of his p c m n d  pmpe'ty. income, or g m s ~  income, by m y  
Scare . . . such p e r m  shill not bc deemed to h n e  lost [or gained1 1 rmdence or 
domicilc in m y  Srite . , , iolely by r e w n  of being shim therefrom [or p~ermr 
cherrinl in complirnce uirh military or naval orders., , ?) .  

3eDnrricr of Colvmbn 1. h r p h y ,  111 U S .  411 (1941). Allen j .  \Inqlmd 
Cliudt! Company, 259 F. Supp 505 (W D.Va 1966) 

37Srr,  e..., Broidsrone Redty Corp Y Ewni. i l l  F. Supp. 261 (S.D.S.S. 
1962). 

8 8  See, e.#., Anderson I \Vat,, 118 U S .  691 (Ism) 
3BS11, e.g., Gribic Y. Ciry of Detroit. -- Zlrch. -- (Vi& Cr. of ,App. 

1971). In that case the City of Detrorr had an ordmncr whxh required munlc~psl 
emploveei 10 h i e  wnhin the city iimitj. In order IO retain his job the plaintiff 
rented and libcd ~n an rpsmnenr wirhrn rhe ciry whrle his family remained ~n P 
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ned \soman ma) embliih 2 domicile separare and apart from her 
h u s b a d i O  

V. T\ PES OF DO\lICILE 
Ilrhriugh rhis a n i &  focuses primarily upon domicile b>- choice. 

it should be recognized rhat there are n i o  other primar!. t i p  o f  
domicile, domicile of origin, and domicile by  operation of l a w  or 
"consequenrial domicile." 

A U O l f l C l L E  OF OKlGlT 
T h e  law artriburei ti) every child at birth a ' domicile of origin.' 

Generall! it is rhar of l h i i  parenrs. of  rhe head of rhe fami l  
the person on a h a m  the child is legall>- dependent "at rhe 
birth." Ordinad>- rhe child's domicile will follow that of his 
parenrr rhraughout his minoriry except m cases nhere  he has been 
legallv emancipated eirher formallr or ai A result of marriaoe. T h e  
child'born of Cnired Srates parehts" mill ohrain rhis d o n h e  of 
origin even  if he is born overseas. If the child is  ilkpirimare. he w11 
ordinarily rake the domicile o f  h a  morher. 

B .  DO.Ll/ClLE BY  OPERATIOX OF LATI. 
In  some iituarionr an individual's domicile is  determined h! op- 

eration of l a x  Consequential domicile IS char domicile nh ich  the 
lam artriburei ro a perron independenr of his own intention or actual 
physical residence. Consequential domicile is primarily rele\-anr II lrh 
regard to married women and students 

T h e  traditional rule, as noted above. is thar a \roman rakes rhe 
domicile of her husband. and that she has no riehr to a "separare" 
domicile.i3 I V h k  forrunarely and finally rhis k r lv  absolurist rule 

nearb! s u b u r b  T h e  City admrniirririveli derermnrd that ior purpose5 of rhai 
ordmnce he sull r e m m e d  a nanrcsdenr PIiinr~ff brought IUII. The C O Y I ~  ~n 

40See. < E ,  Boirdrnin > B n a r d m m  62 i . ! d  520 11916r See nore 4 

t i r e l r  \\here at  I c m  one of rha pirenu 13 1 United Srrrer ciuzen. 
e Ar common law the "legal rx i i enc~ ' '  of ;he married wornin was said to be 

ruipendep durrng her marriage. Whatever legd rights she h i d  prior io her 
msrrisge were 'mcorpanted ~ n r ~ ' '  the  lege1 right$ of her husband One con=- 
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has been eased so that it is recognized that a married woman clearly 
has rhe "legal capacity'' to establish an independent domicile,'8 the 
burden of proof upon the woman is sdll considerable. Despite the 
relevant influence of the \+omen's rights movement, married women 
srill face possible legal consequences from establishing that inde- 
pendenr domicile and face a reluctant. if nor, at rimes. hostile bench. 

The  general reburtable presumprion that a wife's domicile follows 
that of her husband 1s nor affected by mere separation; instead, it 
appears that there must be a ludicid separation or a divorce decree. 
.Mrhough an inrerlocurary decree of divorce ordinarily does nor 
affect a \&oman's legal rights U ~ I C S E  express provision is made to the 
conrrary, it would seem that such a decree, albeit interlocutory. 
would be verv strong evidence of rhe woman's desire to establish 
a separate life and separate domicile. In light of the fact that the 
law now clearly recognizes thar a married woman has the legal 
capacity to establish a separate domicile. and in light of the fact that 

independent domicile 01 choxe. 
This 13 still rhe rule in Grerr B r r n m  dthough I I  his bcen noted rhar IO the 

eilenc iurirdicrion 13 baed w o n  d o m d e  such an absolute ru le  would time 

g r w  hirdihip upon the woman. Consequently, st le i i t  with regard to dirorce 
l i n g a i m  the Bririrh h i r e  iioidsd rhe pmblem h? baring divorce prirdiction upon 
resrdence ll irrimonial  Giusei  Act, 1Y10,Soc I s ( l ) (b ) .  

IS generally beyond the scope of ihii pepcr ID e x m i n e  the lcgd 
the L'nned S r i r ~ s  01 8 marrled ~ o m m  io esribhih m indrpmdenc 
i~ clear that she preiently doer hive that right. R h r i e  Amoricm 
long m o g n i x d  rhir 8 mirried woman in cemiin ci~cumitinces 

could ortsbliih I" rndependenr domicllr, Haddock I. Haddock, 201 U.S. 562 
(1905) (Abmdonmenr hg the husband). Chewer I. W i r o n ,  9 W a l l  I08 (18691 
(Whrr r ie r  'neceirrry 01 proper"1, Berber v Barber. 21 How. 181 11819) ( \Vile  
elreedy undei a ludicid ienrance af sepxarion lor bed 2nd board). rhe madern 
rule doer not place the married woman's legal cepaciv fa do 30 upon pmof of 

See  ~ h o  IX'ill~amron , Orenton, 212 US 619 (1911). Gan- 
i d e s  Y. Ganrder, 74  F Supp. 881 (1947) (When the pu~pose of the mrrriage 15 

dnuayed.  the r e a m  for tho r n d n m n d  rule 01 "imilg domrcilr" ends ) .  D e ~ o n  
1. Deion. 214 NS.SZd I09 ( I pb l )  IWifc may e 
husband unr'eaionibl) refuser or neglects IO do so 
I" i h i c h  a ,\lie reeks to esrablirh her 'conxquen 
\ General D?nam:ci G o r p ,  177 F. Supp l i  (S.D. 
\lalor i n  u r m g f u l  dearh action) 

Funhermore. ~t appears rhrr with rhe further deirlopmenr m d  legal 1ecogn8rm 
a1 the women's rights movement and u a h  rhr possible paisage of the Equal Righri 
Amendment (0 the Coninrunon, the 'erg p~erumption relaong IO the mirrad 
woman miv  be illegii andlor unconirirurional 

4 3 l i m i i r a n g  j. Armirrong. 150 C S  168 I l Y j i ) .  Boardman I .  Boardman. 61 
h l d  120 ll9481. 

fiulr" of rhe husband 
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a divorced woman has an independenr righr ro eirahlirh a domicile 
of  choice. for  purposes of derermining domicde. the "~nrerlocurory' 
nature of the decree should nor be interposed io  ai  LO m o k e  the 
tnarried \&oman's presumption of coniequenrid domicile 

Upon the dearh of her husband, t h e  wife, of course. has the 
right to elecr her own domicile." 

.Is previously srared. a minor. unless legally ernmapared bk- lau 
or  b?- marriage," may nor change his domicile independenrly from 
thar of his father or guardian. Regardless of u here the child ac- 
tuallv resides, the domicile of rhe legitimate child durino minoritv 
fo l lo i s  the father's domicile while hTs father IS ali\e.*d f h e r e  ma< 
he no effect if his parenrs separate,': however, rhe general rule does 
nor appl>- in nvo situations. If  his parents become ludiciallk- sep- 
arated or dkorced, rhen the nunor's domicile becoines rhar of rhe 
"cuirodial parenr." *' Furrhermore. if his farher abandons his mother. 
then rhe child shall take and follow the domicile of his mother. 

After  his father's dearh, rhe power to  fir: rhe child's domicile 
devolves co his mother until her remarriage In the case of remar- 
riage there appears to be a split of authority Some courts stare 
that the remarriage of his morher has no effect upon the analysis, 
bur other courts insist rhar the domicile of rhe child i s  k e d  as thar 
of the morher mmediarely prior to her remarriage. 

.Is noted, the domicile of an illegitimate child 1s that of his 
mother If at an>- rime. however. the child is legximated by the 
marriage of the parents or bv acknouledeemenr b! the farher, then 
the child's domicile follows'rhat of the Farher. 

T h e  general rule a i t h  regard to a student is tha t  he does not 
acquire a legal domicile ar school. if he intends t o  r e r u m  to his origi- 
nal home." This srudenr's precumprion applies equall!- ro both minor 
and adult studenri. however. an  adulr srudenr independent of paren- 
t a l  control and iupporr clearly has the legal capacir! ro acquire a sep- 
arate domicile, if  he in fact does regard the lumdicrioa in = hich the 
school i s  locared as rhe  place in which he intends ro h e  either per- 
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manenrly 01 Cnlike many other rules and principles 
af domicile, the student rule i s  codified in many states. Although the 
courts are relatirel>- intolerant regarding a nonresidency presumption 
for  students wirh regard TO it conversely appears that they 
are willing to let srand such a presumption wirh regard to orher siu- 
dent-related rights such as differential tuition fees.az 

T h e  most common inquiry made by individuals and the cnurts is 
to derermine what an individual's domicile "of choice" is. Domicile 
of choice is merely that place which a person has elected and chosen 
for himself to displace his previous domicile. It is necessary to be 
physically presenr in the stare with an intent to remain permanently 
or indefinitely and to abandon one's old 

VI. D O W C I L E  OF CHOICE 
T h e  underlying principle is that every person of requisite legal 

capaciry is at liberty to change his domicile and ro acquire a new 
domicile at any time. Both physical presence within the jurisdic- 
tione' and intent to establish domicile are required.ss They  are 
separate requirements. T h e  Supreme Court has stated that "[wlhile 
One's statements may supply evidence of the intention requisite to 
establish domicile at a given place of residence, (he)- cannot supply 

an Wherlcy Y. Cisrk. 482 F2d 1210 m h  Cir. 1971). Kelm V. Kirkan, 411 F l d  
1267 (6th Cir. 19711, Sriid I. Hopkinr, 47i F2d 1116 (6th CL. 1971), Gordon I. 
Steel i ,  176 F Supp 1'5 (\<'D, Pa. 1974) Johnson , Corddl Kerionrl Bonk, 
421 F l d  1110 110th C n  1970). Wchri I. Brooks. 269 F. S u m  781 1WD.N.C 
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the facr of residence there,"ja and rherefore a perron must be 
physicall>- present in the stare at  the rime he wisher ro acquire the 
new domxile.57 

The  requisire physical presence Y irhin rhe jurisdiction must, how- 
ever, be "voiunrarv." "Residence in a place bv canitram. or other- 
wise mvolunrarilv; w d l  not mire the parry a domicile there; but his 
antecedenr domicile remain> Thus. a person cannot acquire a 
domicile of choice in a place if he i s  there h r  virtue of lema1 UT 
physical This principle has bee; applied nor oElv to 
servicemenbo bur also 70 polirical refugeesn1 persons living in i o k e d  
exde,e? e l  acuees,as and inmates in penal insrituriomW 

Some COUIIS have unfortunarelv. if nor also irrarinnallV. previouslv 
dirrinpiihed berueen residence'on-port and off-post.' T h e y  hare 
held that a serrice member u ho lives on-post "hy order of his com- 
manding officer'' may not acquire a domicile v i thm tha t  sure.*' 
The disrinction 1s a.eak and is increajinglr rarely noted since courts 
are cognizant of rhe fact that residing hbrh on-post and off-posr i s  
done inly uirh rhe permission of "ha superiors." 

It might 430 be o b i e m d  rhi t  a I E W I C E ~ ~  who L v i i  &hue doe, so only 
h) pemrrilon of his superior officers, and thus, although the fact of his 

2d Ed, 1Y-2 R r r r ~ r i \ i r h r  .Sico\n: OF 6 - r r m  os Lias % I ,  II9:lr, Sore.  

8OSrriel i Hopkini. 477 F2d 1116 (6rh Cir. 1971); Decir I Hundley, 212 F 
Damicilr 01 Aflrclid b y  Compuliion, 11 U. hrr. L Pal'. 697 (1912). 

a* X-ruberger Y. United Snrss 13 F1d 341 (2d Cm 19261 
b J  Hiruneov s Phillips, 50 F. Supp. i67 (S.D.CII. 1941) 
8 1  Cohrn x L'nirid Stares, 29- F 2d -60 i h h  Cir I .  crrl. i r n ' i .  369 L-S 

865 (1962) .  Unircd Stater / .  Snblei.  169 F2d 991 ( I d  Clr. I9i6). Dr rg l r  Y J d e r  
149 F. Supp 432 ISD. Tsx 1972); White I Frwcea Publicinani. 324 F. Supp 
Q1 (W.D. \lo Ipi0).  

M S I I ,  e x , ,  Dcero Y Hundley. 212 f Supp. (WD.SC.  1914). \Vdllcr I 

Wallice, 89 h 2d '69 (1952) .  Ssi ic  j &a<. 249 P2d 380 (1952) .  Hlrrii i Hum. 
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living off.porr may lend rubrtmcc to L slnbrd inradm. it cm hvdly b 
dirtinpished in tcmr of rhr exercise d volition from the rimstion of t h c  
 visema man who IS rllowcd to live on bue at the plivvrc of his cam. 
rnmder.Oa 

T h e  on-posr/off-post distinction is now recognized b y  very few 
jurisdictions for the reason stated in Stifel. 

Because of the difficulties which a service member faces in estab- 
lishing a new domicile such as the presumption of domicile at date 
of entwls7 the requirement that he prove a change of domicile by 
"clear and convincing evidence," O B  and the lingering on-postloff- 
pox  disrinction,es some states have enacted statutes known as ''sew- 
icemen's statutes.'' lo 

Such statutes are of two kinds. Same provide that if a service 
member is stationed a n  a military base or installation within a state 
for a specified period of time. ordinarily one year, he shall be pre- 
sumed. either rebuttably" or conclusively," a domiciliary of that 
state. Some states rather than enacting braad presumption statutes 
merely remove the requirement of domicile for the service member 
with regard to certain types of litigation such as divorce. A t  least 
one state has broadened'rhe waiver of traditional domicile require- 
ments with regard to divorce action to all residents of the jurirdic- 
tion; however, there does nor appear to be a general movement to 
do so by ocher states.is 

205 Iowa 108 0927) .  See p n m d l y  Srdrl Y. Hopkmr, 471 F1d 1116. 1122-21 (6th 
CL. 1971). h n o l .  21  AL.R.2d. 

6bSiifel Y. Hopkins, 477 F.2d 1116. 1122.21 16th Cir. 1971). 
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\.llI. PROOF OF INTEXT 
In rhe absence uf a seniceman's s a w r e .  rhe individual must 

ransf! rhe requirements of ph!-sical presence and inrent a i  dis- 
cussed previously. Srarements of intent made by the individual are 
clearly- relevant, bur they are rarely sufficient to prove thar domi- 
ciliary inrenr. "Pure menrion" i s  not enough. There ordinarily 
m u [  be supporrire acrions mamfeirmg and "harmonizing wirh rhe 
intent." 

. . IT lhe  ecmd iscr u t o  the place oi residence and decedenr'r reit 
rrnmdi m d  intention w t h  regard to it u is dmlored by hn m i i r e  C O U ~ P  

of conduit 110 rha cmml l ing  factors in mernming hb domicile.ll 

The  COUICS will nor SCIU[IIIIZC the morire(s) and p u r p r e ( r )  for 
one's desire to change his domicile if  the requisite actual intenrim 
ro change 1s established.'" Furrhermore. the courts will honor an 
acrual change of domicile even though the individual may hare a 
"floating intemion" of returning to  his original domicile at some 
indefinire and future time. There is no requiremenr char a n  indi- 
Lidual asserting domicile inrend to remain in rhar prirdicrion per- 
manenrly. The  "floating inrention," howeler. cannor be tied to the 
happening of a reasonablr anticipared event. If. for example, a 
service member intended ro return LO his original state of domicile 
upon rerirement or release from the military senice.  albeit to some 
this may appear fururistic i f  nor dlusory and elusib-e, he could not 
establish domicile In his state of  station. Regardless of aherher the 
prerenr inrenrion is "Aoaring" or permanent, all courts require 
more indicia of thsr intent than mere sratemenrs. 

The  mum uill consider man?- different "manifesrarions" of in- 
rent. The  fallowing list is nor exhaustive, but it Itemizes those fac- 
tors mosr frequently considered by the courts. 

1. Voting. Although nor conclusive, courts deem uhere  one is 
regisrered a n d / o r  last voted as "highly releranr." -' and such regis- 

7'Brown V. Howi. 161 Ten" 118, 140 42 S\ \ '2d 210, Zl? (19311. accord.  
Diirricr of Columbia I \Lurph), 114 U 5. ++I 1 
289 P.?d 111 IIPII)  (Good discussion q a r d m g  
mry I D  ei t ibl i ih  8 I C I ~ ~ C F  member's chinge o f  domici 

ISToxii  Y .  Florida. 106 C.S 198, ??I I 1 9  
S i r ,  q.. Ellri v 5.E Construction Compo 
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[ration may raise a rebuttable presumption of domicile within the . .  
jurisdictioi.'8 

2 .  Civic or Poiitical Action: T h e  holding of appointive or  politi- 
cal office,'# the political or civic actions of dependents, jury duty."' 

3 .  Taxation: Where the individual has paid or proposes to pay . . .  . .  
income and personal property taxes. 

4. Social Tier and Relations: Club memberships. church attend- 
ance and/or membership, membership or activity in local charity. 
conservation, or public interest groups. 

I .  Buriners Afairr: T h e  location of bank accounts, addresses on 
charge accounts, the opening of local charge accounts, loan abliga- 
[ions with local banks or savings and loan association. 

6 .  Houre or Apartment: Purchase or sale of a home. including 
attempts or refusals to sell; rental arrangements such as the type of 
lease and existence of options to buy; additions and improvements 
made; the physical characteristics of the house or apartment; the 
proportionate amount of time spent there; the things the individual 
does there; the presence or absence of the individual's family; his 
mental attitude towards the home; the existence of other dwelling 
places and their relative 

7 .  Home of Record: State officials and judges oftentimes errane- 
ously assume that the Home of Record entry reflects an adminis- 
trative determination by the Armed Services that the listed jurisdic- 
tion is the member's domicile. This  is incorrect. Although the 
service member may change his domicile during his term of service. 

~nBrmdsmne Redry Corp. Y. Pvmr, 211 F .  Supp. 261 (S.D.N.T. 1962) (Voting 
d s e i  I "rrburrsblr pmumpnon" of domicrh) (drcn); Lyonr V. Borden. 2W F. 
Supp. 956, 9% (D. H i a .  1961) ("A cirefvl mmdy of the eurharitior indicircr that 
lien the solemn acm of reginering under oath to rote. m d  v m n g  8n 1 new judi. 
dmion. do not hrre s C D ~ C ~ Y I ~ V ~  rffrcr-do not COOS~CYII the absolute estoppcl 
to claim retention of the previous dom~crlc?). Conm, DeUnrcor V. Overhaher, 
122  F.ld I6 (D.C. Cir. 1p41), McHsney Y .  Cunningham. 4 F.2d 725  ( W . D .  Le. 
19251. 

7QThe r ~ ~ i r i ~ i i ~ n s  of the Hnrch Act, 80 Sot. 178. 62 S m .  681, ~j upheld in 
U S .  C w l  Service Commiirran Y. Nitionsl Anmiwon of Letter Cirrrem, et  jll. 

411 U S  118 0 9 i l 1 ,  should be drawn to the inention of rhe c m c !  I f  they SIP 

r e l w m  in explaining the 3erjice members probable n m i n ~ ~ l ~ i m e n t  m local 

80 Members of the ncove army are ixrmprcd from k d e d  jury senice pur. 
w a n t  I o  28 US.C.A. i 1541 (1972) ,  h a r c r z r  miny i d l e i  hrrc no p@rsllci mibnv 
exemprim from IOIC jury X ~ V ~ C I .  Ar 1 gencrsl rule, though mrlrury penonnol 
m y  be cillrd for jury scmce, they may request and are o f r m  g n m d  ~ X C Y I E  from 
such service 

pdltic.l 2 f f k  

81Rirr~rrrmvr ISrmNDI OF C o x i ~ i c r  OP LAWS i 12 ( I P i l l .  
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absent initial error or fraud, a member's home of record may gen- 
erally not be changed excepr by an enliired man ar the  t i m e  of a 
neu enlistment C O R C T ~ C C .  Although rhere 1s proposed legislation r,) 
ease this Iimitmoii, presenrl>- the home of record. ordinarii!. rare l i  
i s  or can be changed during an indiiidual's milirar!. career. 

6 A p p I i ~ ~ ~ t ~ o i i  for  Proferrioml Licenser." .\pplmhle 71 irh re- 
gard IO any profession subject to srare licensing requirements, e.g , 
doctors. lae.yeri, barbers. veterinarians. 

9. Kegtirrarion of Aeroiiiobile mid Obtaini,rg of  Local Un;er'i 
Llcmle. 

10 
I 1  F i h p  of Declzration of Do?iilcile Foriii Presenrl3- Florida 

is the only scare i ihich has such a procedure and reqummenr." 
I ? .  Execution of ll'ill or Codicil: S o r e  char in some states this 

is prima facie e ~ i d e n c e  of domicile for probate and inherirance pur- 
poses. 

1 I .  Sorificatioii to  Credit Coaip~niei and Publiiheri of  Ye,; 
Pemiiment Address: Gas companies. m a p i n e  subscriptions. insur- 
ance companies. e r ~ .  

Pa rch re  07 Siie of  Bi~r ia l  Lot. 

\l'hile a l l  of these indicia uf intent may be considered h! rhe 
courts in ascertaining one's present domicile of choice. IC appears. 
not surprisingly. that different courts place differenr emphasis on 
differenr factors. . i l l  c w m .  hoae \er .  parricularly focus upon three 
factors where rhe individual is registered to voce. u here he  pa?s 
his t a ~ e s .  and mherher he o v n s  any real properr>- airhin rhe  juris- 
diction 

This e m x  m q u q  1s one of borh l a w  and fact. B!- l a u  the mdi- 
iidual must ha\e been ph!rically present uithin rhe jurisdiction and 
have mended  ro establish domicile. Governed b r  the general rules 
of eiidence he must submit proof, clear and cok incmg proof. of 
both those requirenicnti. In deremimine the m o ~ m t  of proof that 
udl in facr be required. it IS relevam consider rhe purpose fur 
xh ich  one is arrempting ro esrahlish domicile HI a 
Compare. far example. an mdnidual  asserring domicile 
resred diiorce proceeding with an asserrion of foreign domicie  bv  
a nealrh! individual h o s n g  [hereby co moid the imposirion of in- 
cmie  taxer. The degree to which the asserrion of domicile w 1 1  be 
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challenged, eirher by the state or by a private party, oftentimes 
a function of the sublect matter and amount in controversy. 

VIII. COSCLUSION 
Proof of domicile is the threshold issue in many trpes of litigation 

or in the asserrion af m a w  types of legal rights and privileges, but 
the issue may be comple i  and the evidence rcanr. Because of the 
mobility which is inherent in the militarv communirv. service mem- 
bers and their dependenrs face the irsue'proportlonaiely more often 
than do other groups of individuals within society. Defining one's 
domicile is too often a retrospective explanation or legal lustifica- 
tion. IVirh proper planning and guidance, service members and their 
dependenrr can purposelv establish the domicile of their choice. In 
making the determmatl& between competing jurisdictions. it is 
necessarv for the individual to understand the requirements for and 
consequences of establishing domicile and to know those factors 
which the courts and state agencies or officers mill consider. It has 
been the purpose of this article to hopefully elucidate those require- 
ments, consequences. and factors. 
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BOOK REVIEW* 

Swordr and Scaler: The Dec,elopment of the Unifornz Code 
of .Military Justice. \Villiam T. Generous, Jr., 

Kennikat Press. 1973. 

Justice Under Fire: A Study of .Lfilirary Law 
Joseph TV. Bishop. Jr., Chanerhouse, 1974. 

Doctor Generous has urirten a political and historical analysis 
of the development of one part of military law, its criminal cdde. 
His emphasis is upon chase men and farcesbhich brought abour the 
great rtamrary changes of 1920, 1911 and 1968. Justice Under Fire, 
on the other hand, is more than a history of the Armv's system of 
criminal law. Professor Bishop undertakes to explain 'almost all of 
military jurisprudence. 

History and military buffs will find richness and color in both 
books. Those previously unfamiliar with the diversitv and chal- 
lenges of military l a w  d l  encounter more than enough to satisfy 
serious inquiry. In addition to their utility, these books are "good 
reading." Generous is meticulous in research, bur free and easy in 
exposition; Bishop's muse leaps grandly from mountain to moun- 
tain, but his writing is earthy and clear. 

Professor Bishop and Doctor Generous both show some appreci- 
ation of the special problem of maintaining an efficient fighting 
force and both are "easv'' an  the Army, even where criticism is 
warranted. Indeed, Professor Bishop is counted an old friend by 
many professional officers of wide experience in legislative and aca- 
demic disputes about I a n  in the Army. Thus, 1oyalt)- or a sense of 
relief at receiving a favorable ward would suggest a kind reception 
of their work. However, the same high sense of scholarship that 
produced these works musr admit that further inquiry is possible and 
useful. A n  author always risks the review that looks beyond or 
behind his thesis. a procedure which is particularly warranted in 
this case. 

Simultaneous review of these books is appropriate because ther  
proceed from certain common assumptions and fall short of the: 
conception in similar ways. T h e  assumptions are hidden by the 
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ternis "nidirar,y government." ' mihtarj- commission." "marrial l n r  ," 
and "militarv /ustice," none of which communicates the foundationa 
for the cusiodv and exercise of various goiernmenral poaers b\ 
the Army. Thbre foundations are quite rational and acceptable. b;r 
the abrasive terms are constantly used h\- practitioners and critics 
without exposition of theu rationale. Bbrh Professor Bishop and 
Doctor Generous use the r e m s  as ultimates, Bishop in direct defense 
of the custody oi power, Generous In defense of one method of  
its application. Bishop simplv takes the classic enumeration of rvpe, 
of niilitarr l e d  acririrv and uses them as chapter headings,' Gen- 
erous makes i o  a p p d d e e p e r  than the Consritution in acceptance 
of the exercise of criminal justice powers by  the  my.^ 

Sondisclosure of the foundations for an allocation of gorernmen- 
tal power to  the Armv has permitted popular critics of the merhodi 
of .Ami\- action to iosture  as discoverers of great i i ronei  in the 
national' scheme for rhe prorection oi personal libertie; Those 
wrongs, IS said. are perpetrated by power-mad martinets acrinp 
m utter disregard of individual rights established bv  our fundamental 
la\v.' Bishop inveighs against those critics and Generous undertaker 
P certain balancing of the evidence to illustrate that the r-iolence 
of the attack IS unwarranted and that there x e r e  "reforms" within 
rhe s w c m .  Both miss rhe mark. Bishop's crv that he, not they. 
undektandi "the facts" and Generour' exprksed admiration fbr 
.'reformerr'' uirhin the s!-stem meet the attack where it is the 
scronpcst' on the level of appearance and c o n m s t  with some ideal 
form'of justice as it is raid to be administered in civilian courts of 
the Cnited Stares. 

T h e  most frequent cririciim of the traditional S ~ T U C C U X  for the 
administration of criminal justice in the Army attacks the influential 
position of the commander at several decision points durino the 
process. T h e  commander's duties under the Uniform Code ofc\ld- 
tarv JIISCICC hare no significant equiralent in cnilian practice except 
po;iibly the Chief Executive's pardon pan-er. Consequently. if 

military pracrice must be the same as rhe cnihan. rhe i r m v  is our 
of step, but if that imperative does not e-iist. s)sremic differences 
ma\- be well defended. T h e  ground far argument then is nor com- 
par'atire l a w  bur luriiprudence. For reasons IO be stated. I favor 

L BFHOP. J X ~ C E  L - ~ o i a  Pi- < STLO> OF \ I  
2 Grriaotir. Suomr IID SCALE THE D n r r  

BBorh rurhori c i te  r h r x  cntiei ndequrrely. Behap c i l k  
OF \Iwr*ar J irr in  2W 0 5 7 4 )  

p o ! ~ m c ~  n o r r h l e i i '  and 'unichoiirlr" B i s m ~ .  rupia nore I .  %I 
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retention of the traditional structure. bur believe that its defense has 
not been well conducted in the past. Principal among the weaknesses 
of that defense has been the failure to expose the "why" of military 
legal powers. 

These authors begin in the middle because of the influence of 
a historical school of military jurisprudence which is led by Frederick 
Bernays \Timer and includes Bishop, Fairman and some others: 
T h e  school is characterized by acceptance a i  traditional s t r ~ c t u ~ e s  
for  military criminal law, an assumption that military discipline is 
the absence of troop misbehavior, and an emphasis upon hisrorio- . .  
legal context. 

Particularly difficult to accept is the Historical School's implicit- 
though sometimes explicit-assertion that ads fear of a 20-year jail 
sentence will campel grown men to charge ;phi11 and overrun the 
machine guns. Birnbaum has observed with some force that "historr 
does nor record that any paarly disciplined force has ever preraileh 
o n  the field af That  is far different from saying as did 
\Vimer in his review of Generous' book ". . , the object of a criminal 
code for  an armed force is to send men obedienrls to their death in 
conflict with the public foe."* Bishop is not fir from that posi- 
tion; his own Introduction speaks twice of ". . , the court-martial 
system b y  which the armed services enforce discipline among their 
awn members."' Generous is less doctrinaire but says that the 
"tension" between the discipline regarded as indispensable in a 
military force and the justice similarly regarded b y  the civilian com- 
munity will help define the boundaries betu-een the two legal 
systems.$ 

Generous is nor deliberately a member of this Historical School, 
in that he uses the forceful. learned IViener as a protagonist for the 
traditional military values he found rejected b y  the framers and 
enactors of the 1950 Uniform Code of X l i t a r v  Justice. Neverthe- 
leis, in those parts of his book nor concerned mith analysis of legal 
changes through personal political power. he canrirrently expresses 
admiration for those in the Services who tried to preserve the tradi- 
tional structure though encouraging adjustment to changing civilian 
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values within that structure. H e  also assumes that discipline is a 
product of criminal sanction and he uniformly accepts the legal 
force of ancient practices such as the Nary's shiibboard special courts 
and punishments and the commander's participation in rhe process 
( H e  approves [Vienet's classic argument that if you trust a com- 
mander to invade Europe with a million men, ydu must trust him 
to convene a court.) Generous offers some recommendations in his 
Epilogue which show a total failure to understand the law he 
chronicled, he would permit commanders ro jail  soldiers, but "only" 
for  the period of their oblieated service! 

Flogging and incarceration in irons pursuant to senrence by 
court-martial were rejecred as moth ators of troop conduct before 
1860 and all such punishments were abandoned well before 1960. 
yet for the Historical School, it seems that the last I 5  years never 
happened. In 1960 Secretary Brucker receired rhe Powell Report 
from a committee of prominent generals, a report which appalled the 
civilian judges of the United Stares Court of Military Appeals 
because of its attacks on court-imposed modifications of '  the struc- 
ture of criminal justice in the Army. Traditionalist as i t  was. the 
Powell Committee defined its first problem to be "To study and 
report on the effectiveness of the Uniform Code of \lilitary Justice 
and its bearing on good order and discipline within the Army." 
Clearly, the framers of this problem envisioned no equation between 
discipline and the criminal code, although they perceiied some 
relationship. T h e  Committee's caution about soldier motivation re- 
flected study-products from the Army's Human Resources Re- 
search Units published as early as 1914 and 1938.'' 

From and after the same period, the Army's senior schools, such 
as the Command and General Staff College. had their students read- 
ing \laslow and Herzog on the same subject; younger officers rook 
civilian degrees in personnel management and the sociologists, in- 
cluding \loskos, poured out masses of data concerning soldier be- 
havior and its determinants. Durine the mid-60's Vietnam \\as both a 
testing ground for new r e s p n s e s ; ~  new beharior and a moti\aror 
for official acrion which crystallized in the candy-coated "llodern 
Volunteer Army" concepr in 1970. A more lasting outcome mias 
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the Infantry School's Field Manual 22-100, "Military Leadership," 
which continued an older definition of "discipline" as t o  the indi- 
vidual or group attitude that insures prompt obedience to orders 
and initiation of appropriate actions in the absence of orders." Even 
the 1965 version of that Manual called the commander's attention 
to the effects of individuality, human needs and stress, but the 1973 
version contained the flowering of I S  or 20 years of Army "rethink- 
ing" about contemporary human problems." 

Field Manuals express "doctrine" (best current thought) and are 
f a r  applicadon b y  leaders at all echelons. These editions of the 
Manual envisage a self-starting, thinking soldier, not a cipher to 
be forced into a mold. Thus, one critical premise from which the 
Historical School defends the Army's criminal justice system has 
been abjured by the Army iself. 

This failure of historiography on the part of those influenced 
by the Historical School is not the primary quarrel with the cwo 
books under review. T h e  major abjection is to an excess of legalism. 
Characteristically, the work of authors identified with the School 
consists of the analysis of present practices in terms of developments 
in history and law, the "histario-legal context'' listed above. There 
is considerable comfort to be derived from an awarenes of ancient, 
valued practices and the continuity of such practices is not without 
legal significance. However, the rablem these authors address, the 
public defense of the exercise ofcer ta in  governmental pawers b y  
the Army, is not susceptible to the same analysis as is appropriate t o  
a legal brief or  judicial opinion. Saving certain courtroom debates 
o n  constitutional issues, the warrant for an exercise of governmental 
power is appraised under broader than "legal" considerations in 
the United States. 

T h e  judicial and police powers of the Army are, as Fairman has 
stated, divided under four titles: the law of belligerent occupation 
(military government), trials under the law of war (the military 
commisian), martial law, and military justice. Wiener acknowl- 
edges that these groupings are derived from the separate opinion by 
Chief Justice Chase in the 1866 martial law case, Ez Parte Millignn?l 
Instances of activities by the U.S. Army in these categories can be 
traced to the Revolution and earlier, but these "heads" of jurisdic- 
tion formulated in 1066 are solidly enshrined in the literature and in 
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inore formal sources. E\ cry one uf rhe four edirions of the \lanual 
for Courti-\lartial since 1918 has had an idenrical first page stating 
those classifications, earlier editions from 1905 had the  idme material 
111 slighrl!- ditferent paragraphing 

These headings have becanie the test far the presence or absence 
<if  ii hat is called "military jurisdiction." An action by members of 
the ?.rm\- is decmed l a i i f u l  if it can be brouehr ui rhm the hisrorical 
l i m i r s  uf'one r , f  rheie f w r  groupings. Bnhip uses them in the trd- 
ditiunal n 2 ~ .  four  of his p;incipal-chaprers are direcr iniocations, 
Generous, becaiiie his emphasis is on criniiiid iust~cc.  relies primad! 

The d i t !  of these cnteguriei for prscrice i i i c l i i n  rhe Service, 
and for  judicial relien of n h i c x y  actions is that of an! scholarly. 
accurate classhcanon. Teaching, m i e n  and daily deciiiani are 
Injade e a k  n hile uniformit!- 2nd predicrabilit!- are fostered b! such 
groupmea. In achuoli and courtb, the issues of conformitr ti, lau 
and practice are p m m u u n t  and such Positmini has x s  place The 
judge. reacher or adminisrrarire r e ~ i e a e r  can say hmr- an action in 
question complies h i rh  Ian eirablished within rhe system. These 
~ i s e s  are legalism at its best. 

The legalisric approach is inadequate when rhe attack on partic- 
ular dctmns is broader than the confines of the legal system s i t h i n  
which action u a i  taken. The critics of martial Ian  in Hawaii, of the 
militarv cummission convened to tcv  the German saboteurs. and of 
the L e k  or Presidio .\lutins cour&rmial were not complaining 
of n&ry failure to folio\< militarl- laxi.. Their attack was upon 
the ~lloc&mn of poa.err under the Consrimnon. re all^ 2 stxement  
that the l r m v  is not an appropriate repository of ;hat share of 

o\ ernmental 'powcr. The reiteration of cherished taxonomies. nu 
$mer  how a e l l  buttressed b r  historical allusion, i s  an inadequate 
response to artacks made on the level of jurisprudence or theory of 
government. 

The tirat step aemst such a broad criticism should be estabhsh- 
liienr of rhe sour& of each element of government power, rather 
than recitation of conrtirutiunal phrases vhich in many cases are 
bur signals rhar rhe pmver etisrr. Thus rhe .kmv conducts a gov- 
e r n m e k ,  courts and 111. in conquered territorr 'abroad. \Vhde in 
one sense an exercise uf  power. the real narure'of rhar acrmn IS the 
fulfillmenr of a legal obligation imposed upon the United Stares by  
mternmonal  law Tha t  obligation flows from rrearier and usages of 
zlariom u hlch operate upon ooternmencs regardless of the  terms of 
thelr internal law. Sirnilad; the trial by  military commission of 
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those who violate the ha. of war is a duty incurred b y  one govern- 
ment as a consequence of international law. 

T h e  third of the traditional categories of military jurisdiction 16 

martial law. the assertion of military power b y  the Executive Branch 
within its o n n  territory u hen normal amencies of gmernment have 
fallen apart as a resulr of natural or mili& disaster. This action by 
the Chief of Stare is an effort to insure the surriral of the stare, to 
reesrabiish conditions under which the usual laws and customs of 
that state may prerail. .is an action in self-defense ir is an extra- 
legal procedore. 

Llilitary iustice, i . e . ,  the in, ocarion and administration of criminal 
law by the Army. ~nvolves the exercise of pdicial and legislative 
powers unusual within the Executive Branch. Both the Constitu- 
tion and Congress h s e  given the President significant rule-making 
aurhoritv and the C C \ l J  creates a complex order of courts and 
related procedures. These conform to time-honored practice in the 
governance of armies and comprise the one branch of military juris- 
diction founded primad!- in the constitutional history of the 
Unired States. 

There are several points to be made from these distinctions among 
the categories of jurisdiction. The  first three types of jurisdiction 
are nonconstitutional in that the obligation of the United Stares 
ro conduct rhose activities flaus from the existence of a gorern- 
menr rather than af one gorernmenr with a particular charter. As a 
member of the family of nations, the United States has the obli- 
gation ro conduct warfare in accordance with mernational lam. 
including the duty to meat fairly the population and resources of 
occupied territory by establishing military government. In the 
same capacity, it 'has 'the durv to help enforce the law of war b r  
punishing tiolators who come into its hands (military cammisrianj. 
I s  a government it has the durv to ensure its own existence and 
may do so wxh force and violence if required (martial law). These 
three obligations exist for all governments and without regard to 
the form of such governments or their internal Ian.  

T h e  fourth head of jurisdiction, milicary justice, is a matter of 
domestic law.  Under the law of the United States. the Constitution 
is rhe appropriate referrent far determination of the existence of 
rhe powers of government, therefore. questions about the Army's 
capacitv co conduct criminal proceedings against its o w n  members 
are co&tirutional issues, at least initially. T h e  national practice and 
its sources, as so exhaustirelv analyzed b r  the Historical School, are 
relerant co questions about ihe er~stencebf  such power as well as to 
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the manner uf  its exercise. IVhen, hoxvei-er. I C  hecomes apparent 
that the nature of the attack is not a typical challenge to the Execu- 
rive's asserted abuse of an  extant power, reiteration of r y p d .  his- 
torical arguments mill fail to persuade. The  attack by such as Roherr 
Sherriil" and Joseph Di\lona'* is  d e m i t  the Constitution's division 
of poirerr m e r  the .Armed Force;. Essentially rhis statement IS 
rhar Article 111 c o u ~ t s ,  not Article I C O U ~ ~ S .  should t ry  offenses b! 
soldiers and rhat t h e  President and his commanders should have no 
pouer  to affecr the Lrer or property of soldiers. except hy orders 
during actual combat. To  one who holds such ne\vi ,  even heavenly 
~ust icc  administered b! a commander or courr-martial uould  be 
insufficient. 

The  IUCUI of the dispute, then, IS not harorv. "This 1s the a d ?  
~t has always been done" is no a n s ~ i e r  The issue must be joined 
on such quesrions as IT111 rhe necessary umry of command be dii- 
rupted b! anorher scheme for the p e m a n c e  of the .Army: ITJl 
the securiry of the rrare be impaired by lessening Executive COII~IOI  
o ~ e r  the .Armed Forces: IVill the balance of powers among the 
three branches be harmfullv disturbed h>- diverting the I x e c u n r e :  
Had rhe issue been properly loined rhe formidable &nts of the 
members of the Hisrorical School and the authors here under m i e u  
could have made short aork of the "Sunday Supplement" arrackcra 
on questions like these. 

Perhaps irhen [he historv of military l a u  in  the United States 
IS wi t ren  its own discipline' will isolare'the external aspects of mili- 
tar)- I a a  from the mternal. Such isolation mill show that "How did 
the A r m y  come to hare a certain share in the powers of gorern- 
rnent:" is a ditierent quesrion from "Horn \rell was the power exer- 
cised:" The  same isolation will establish a framework which will 
permir adlustments in renets of the Historical School. more ICPSSUT- 

ine responses to questions from autside the Government. and more 
c o k s r e n t  distribution of powers within the Government. 

The  Geneious book provides a good start in some of there direc- 
tions of inquiry. Bl- d i m  of a lot of hard vork mreniewing acrive 
and recenrl>- rerired military l a y e r s  and iiritcrs he got 2 good sense 
of how military criminal law develops. His accounts of evenrr pre- 
ceeding the m a p  srarutor>- changes o f  19!0. 1 9 5 1 ,  1 9 6 2  and 1 9 6 8  
contain more of the "juice" o f  personal and facrionsl relationships 
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than is atailable elsewhere, A thesis that such changes are predom- 
inantly the product of personal power positions may be a bit over- 
drawn, however. There are social forces at work and certain de- 
mands arise from the internal workings of any legal system, but 
law is made by men and their part in the making of military criminal 
lam IS well exposed by Dr. Generous. 

His happy faculty for associating men with ideas is much like 
that of the good novelist. His chapter on the Inter-Service jockeying 
over Code amendments during the '60's make more understandable 
both the motives and the law. This observation is even more appro- 
priate as to the chapter on "The Court of llilitary Appeals," sub- 
titled: "The Fergusan Revolution." and the chapter "The Court of 
1960's." Generous weaves together a fair amount of the motira- 
tiom of court members and reactions in the Services as Quinn the 
statesman. Latimer the conservator, and Ferguson the far-seeing. 
battled it out. Larimer filed one dissent in every three cases during 
a five-year period, as Quinn undertook to build the reputation of 
his court and Ferguson attacked those few remaining dragons of 
ancient practice which had not been buried by the framers of the 
Code. The  United States Court of Military Appeals planned to keep 
ita own house clean. 

By way of supplement, Bishop's chapter on "The Bill of Rights 
and the Serviceman" is a useful review of attacks on court-martial 
results in various citilian courts. H e  emphasizes the small scope 
left far such attack by the United Stares Court of \lilitary Appeals, 
saying that w here it finds a violation of military due process "CO\!A 
will bust the conviction." This chapter of his. and the one en- 
titled "The Jurisdiction of Courts-\larrial." are replete with birr 
and pieces for actwe counsel. The author outlines the points of 
contact between the military and civilian legal systems and applies 
a larger-than-legal vie- to some real problems. For instance. knowl- 
edge of the punitive aspects of a bad-conduct discharge leads Bishop 
to question the characterization of certain nonmilitary offenses as 
"petty" and triable by special court-martial despite the O'Caiiahan 
rule. 

Such specifics are useful and entertaining. bur history is chronicle. 
analysis and inrerpretation. This review has contested certain bases 
used by the authors ~n beginning their analysis and interpretation. 
Their chronicles remain, as does that part of the analysis and incer- 
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pretation nor affected by rhe disputed choice of starring point. Cun- 
sequenrly, there is much of value in these books. in addirion to 
attributes mentioned earlier. I would emphasize Bishop's implicit 
suggestion of the broad scope of military law and legal acrivities. 
and the detail ~n Generous' chronicle of criminal justice legislation 
far the mdirary since 1916. Each has made a contribution which the 
practitioners of military lair should not o\erlaok. 

C O L O N E L  JOHPI' L. COSTELLO,  JR.*' 
~~ 

' *  JAGL Director. De\elopmenr. Doctrine and Lirorirure Depirmienr. 
TJ.AGSA A B . .  1912. Dickinion College. J D ,  1911. Dichnion School of La-.  
\IS, ,MI. Fkrcher Schml a i  L a w  and D i p l m i c r  
+ann Republlc 01 Korea, and U S  Courr of \I#ilfan %ppeair 

\lembor of rhe Barr of Ponn 
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