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PREFACE

The Military L#w Review is designed to provide a medium for
those interested in the field of military law to share the product
of their experience and research with their fellow lawyers. Arti-
cles should be of direct concern and import in this area of scholar-
ship, and preference will be given to those articles having lasting
value as reference material for the military lawyer.

The Military Law Review does not purport to promulgate
Department of the Army policy or to be in any sense directory.
The opinions reflected in each article are those of the author and
do not necessarily reflect the views of The Judge Advecate Gen-
eral or the Department of the Army.

Articles, comments, and notes should be submitted in dupli-
cate, triple spaced, to the Editor, Military Law Review, The Judge
Advocate General’s School, U.8. Army, Charlottesville, Virginia.
Footnotes should be triple spaced, set out on pages separate from

=the text and follow the manner of citation in the Harvard Blue
Book.

This Review may be cited as 28 MiL. L, REv. (number of page)
(1985) (DA Pam 27-100-28, 1 April 1963).

For sale by the Superintendent of Documents, United States
Government Printing Office, Washington, D.C. 20402, Price: $.75
(single copy). Subscription price: $2.50 a year; $.75 additional
for foreign mailing.
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WILLIAM WINTHROP
Acting Judge Advocate General
1881

Colonel William Woolsey Winthrop was born on 8 August 1831
in New Haven, Connecticut, the youngest son of Francis Bayard
Winthrop by his second wife, Elizabeth Woolsey. His father was
a lawyer and practiced in New Haven and was a descendant of
John Winthrop, the first Governor of Massachusetts. His mother
was a great-granddaughter of Jonathan Edwards, the great
Puritan theologlan and author and was the niece of Timothy
Dwight and the sister of Timothy Dwight Woolsey, both Presi-
dents of Yale. His elder brother, Theodore, became a well-known
author,

Colonel Winthrop was graduated from Yale University in 1851
with a B.A. degree and from Yale Law School in 1853 with an
LL.B. degree. From 1853-1854 he pursued graduate studies at
Harvard Law School. In 1835 he began the practice of law in
Boston and thereafter moved to St, Anthony’s, Minnesota. He
returned to New York City in 1860 and in partnership with a
former Yale law school classmate, Robbins Little, of Boston, later
an instruetor in International Law at the U, S, Naval Academy,
practiced law until 1861,

Three days after the fall of Fort Sumter, in response to Presi-
dent Lincoln’s calls for 75,000 volunteers on 17 April 1861,
Winthrop enrclled as a private in Company F, 7th Regiment,
New York Militia, His eldest brother, Theodore, a Captain in
the same regiment was killed two months later and, out of respect
for his mother's wishes, he declined the offer of a commission as
Captain in that regiment. However, on 1 October 1861, he
accepted a commission as 1st Lieutenant in Company H, 1st U.S.
Sharpshooters. On 22 September 1862, Lt Winthrop was pro-
moted to Captain, for gallant conduct in the field and, except for
a one-month period when he served as an aide-de-camp to Brig-
adier General J, J. Bartlett, Commanding General, 2d Brigade,
Tth Division, 6th Army Corps, he remained with the lst TU.S.
Sharpshooters.

On 14 April 1863, Captain Winthrop was assigned to duty in
the Judge Advocate General’s Office at Washington where he was
to remain on duty for the following nineteen years. During the
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Civil War the Office of .the Judge Advocate Genera! was staffed
with seven or eight judge advocates and acting judge advocates,
of whom Captain Winthrop became one. Winthrop was promoted
to Major, and in the general brevet of 13 March 1865 he was
brevetted Lieutenant Colonel of Volunteers for his services in the
field and Colonel of Volunteers for his services in the Office of the
Judge Advocate General,

The act of 28 July 1866 (14 Stat. 332) authorized the tem-
porary retention in the service of not to exceed ten of the judge
advocates then in office and Major Winthrop was one of those
retained. By the Act of 25 February 1867 (14 Stat. 410),
Winthrop was given the status of a permanent officer of the
Regular Army.

When Major General William M. Dunn, The Judge Advocate
General, retired on 22 January 1881, Major Winthrop was the
senior officer on duty in the Office of the Judge Advocate Gen-
eral, On 2 February 1881 the Adjutant General issued an
order which read as follows:

The President directs that Major William Winthrop, Judge Advocate,
be assigned to act as Judge Advocate Genersl, until a Judge Advocate
General shall have been appointed and entered upon duty,

On 18 February 1881, President Hayes filled the office of Judge
Advocate General by appointing to that office Major David G.
Swaim of Ohio. Swaim was five vears junior to Winthrop and
had not served as a judge advocate during the war,

In the spring of 1882 Major Winthrop was assigned to Head-
quarters, Department of California, Presidic of San Francisco.
In 1877, at Washington, he had married Miss Alice Worthington
and because of her delicate health his transfer to California was
delayed until 1 October 1882.

Major General John M. Schofield, whe was in command at
San Francisco in 1882, requested Major Winthrop's assignment
to each of his subsequent commands: 1883, Military Division of
the Missouri; 1885, Headquarters, Chicago; and 1836, Military
Division of the Atlantic, Headguarters, Governors Island, New
York. On 5 July 1884 Major Winthrop was promoted to Lieu-
tenant Colonel.

On 28 August 1886, he reported to the United States Military
Academy as professor of law and remained in that position until
1890. He then returned to Washington and served in the Office
of the Judge Advocate General until his retirement. On 3 June
1895 he was promoted to Colonel and appointed Assistant Judge
Advocate General. On 3 August 1893, then 64 years of age, he was
retired for age after 36 years of service,
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Colonel Winthrop had many interests bevond his military duties.
In 1872, he translated the Militar Strafgesetzbuch, the German
Military Penal Code. He was a botanist, traveller (he toured
Europe 12 times between 1872 and 1896 and toured Canada in
1894) and was a keen student of the history of the American
Revolution. He contributed to numerous periodicals and scien-
tific publications; however, his principal interest was in the scien-
tific study and exposition of military law and he wrote several
books in that area. His greatest work, however, was Military
Law and Precedents, first published in Washington in 1886 and
dedicated to his old chief, General Joseph Holt, Judge Advocate
General from 1862 to 1875. Colonel Winthrop's Military Low and
Precedents was republished in 1896, 1920 and again in 1942,

After ten years of laborious research, he completed the manu-
seript of Military Law and Precedents in 1885. In a letter dated
10 November 1883, he described this work to Secretary of War
Endicott and stated:

No pecuniary profit is expected by me from this work—such books
barely pay expenses. But, especially in view of the embarrassing, and
to me humiliating, status of my department of the army, consequent
upon the trial and sentence of its official head [Major General Swaim],
my literary work is now the only means by which I can add to my
reputation or record as an officer or perform satisfactory public service
of a valuable and permarent character, There is no existing treatise on
the science of military law in our language—no collection even of the
many precedents on the subject, many of which are of great value both
legally and historically. My object in the extended work prepared by
me is to supply w0 the body of the public law of the United States a
contribution never yet made, My book is a law book, written by me in
my capacity of a lawyer even more than in that of a military officer;
and the reception which my previous work [the Digest] has met with
from the bar and the judges, encourages me to believe that my present
complete treatise will be still more favorably appreciated.

On 8 April 1899 in his 68th year, Colonel Winthrop died at
Atlantic City, New Jersey,
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MINOR SYMPOSIUM
PROFESSOR MORGAN AND THE DRAFTING
OF THE CODE

INTRODUCTION. The Uniform Code of Military Justice is
now 15 years old. It has had time to be affected by the work of
many persons and to achieve an institutionalized existence sepa-
rate from its drafting and drafters. Nevertheless no one can
fully understand as comprehensive an enactment as the Code With-
out understanding the reasons giving rise to its enactment, and
the problems which confronted those legislative midwives who
drafted the legislation,

In the field of military justice there is a singular absence of
material reflecting on these important matters. It is, therefore,
appropriate that a decade and half after its enactment the facts
concerning the drafting of the Code be preserved for the military
law practitioner. No discussion of the drafting of the Code can
fail to mention Professor Edmund M. Morgan who, more than
any other individual, can be said to be its author. Personal trib-
utes to this outstanding lawyer of necessity must be left to non-
governmental publications, bur for comprehension of the Code
reference must be had to his background as a scholar, teacher
and soldier, and the work he accomplished as Chairman of the
Drafting Group.

This minor symposium is composed of three comments by
uniquely qualified authors, followed by Professor Morgan's own
evaluation of the origin of the Code written contemporaneously
with the enactment of the Code. This evaluation has been aug-
mented by editorial footnotes. The three other contributing
authors are Professor Arthur E, Sutherland, Felix E. Larkin and
Colonel Gilbert G. Ackroyd.

Professor Sutherland of Harvard Law School, who needs no
introduction to American lawyers, contributes his insight into
Professor Morgan's qualifications and persenal experiences with
military justice and traces the events that developed Professor
Morgan’s own philosophy of modern American Military Law, a
philosophy which is mirrored in the Code and in the Manual for
Courts-Martial. Felix E. Larkin was, at the time of the drafting
of the Code, Assistant General Counse], Department of Defense,
and Assistant to Professor Morgan and the Drafting Committee.
He relates the problems confronting the Committee and the man-
ner in which these problems were overcome in the actual drafting.
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28 MILITARY LAW REVIEW

Colonel Gilbert G. Ackroyd, JAGC, was, after the drafting of
the Code itself, the project officer for drafting the Evi-
dence chapter of the Manual for Courts-Martial, United States,
1951, He relates his experiences in that capacity and describes
the role played by Professor Morgan in this work.

With the publication of this Minor Symposium, the practitioners
of military law will be able to develop a better understanding
of the Uniform Code of Military Justice and its origin. It is hoped
that with this understanding will come an increased capacity to
cope with the problems of military justice and to contribute to
the ever developing content of American military jurisprudence.

—FEditor
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DRAFTING OF CODE

EDMUND MORRIS MORGAN: LAWYER-PROFESSOR AND
CITIZEN-SOLDIER.* Through all centuries men-at-arms have
looked back on a past time, when “in the Old Army things were
different.” And certainly the professional soldier in the last third
of the 20th century faces a state of things vastly different from
the life his ancestors knew in the professional armies of the mid-
18th century. The military man can no longer think of himself
as existing isolated, separate from the civilian society from which
he differs as much in training, attitudes, traditions as in clothing.
Today’s technology and international politics have altered the
tvaditional difference between war and peace and between the
concerns of the vivilian and the concerns of the soldier. The
civilian expert is respected and relied on by the military; the
citizen respects the military man, and calls on him for many
things not familiar to his military predecessors of past gener-
ations. Perhaps, whether we like it or not, we necessarily face
a future in which war touches Everyman, and mutatis mutandis
Everyman s at some time a soldier, and shares at many times
a soldier’s perils.

When the Military Law Review presents a symposium on the
drafting of the Uniform Code, it of necessity commemorates the
work of Professor Edmund Morgan, one-time Lieutenant Colonel,
Judge Advocate General’s Department, and much later the civilian
expert who, more than any other one man, contributed to the
drafring of the Uniform Code of Militury Justice, and thus not
only gives merited respect to a citizen-soldier who gave much to
the well-being of today’s armed services, but also exemnlifies the
joint effort of the civilian and of the man-at-arms in today’s
defense of this country,

Generations of American law students have known him as
Eddie Morgan, They have admired the acuteness of his mind,
and they have gained professional competence from his incisive
classroom comments, and from his wise and learned writings.
He was born in 1878, tock a Bacheior's Degree from Harvard
College in 1902, earned its Master’s Degree in 1903, and became
one of Harvard's bachelors of laws in 1905. He began practice
that year in Duluth, Minnesota: in 1912 he bescame a professor
of law at that State's University, In 1917 Yale persuaded him to
join her Faculty of Law as a professor, but World War I deferred
his instruction at Yale for two years. In September of 1917 he

*The opinions and conclusions presented herein are those of the author
and do not necesserily represent the views of The Judge Advocate General's
School or any other governmental agency.
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28 MILITARY LAW REVIEW

was commissioned Major, Judge Advocate General’s Department,
O.R.C., and ordered to duty in Washington as assistant to The
Judge Advocate General. His experience in that office gave him
a deep grasp of all phases of military law and military justice.
In July 1918 he was promoted Lieutenant Colonel, and he re-
mained on active duty until the end of May 1919, when Yale was
glad to welcome back the new professor. He continued his inter-
est in military justice while he went on to establish a world-wide
reputation as an expert on the iaw of evidence. Colonel Morgan
continted to teach in New Haven until 1923, when Harvard
invited him to return as a Professor to its Faculty of Law where
twenty years earlier he had received his own training in his life-
long profession,

In the summer and autumn of 1919 a Subcommittee of the
Tnited States Senate Committee on Military Affairs, then under
the distinguished chairmanship of Senator James W. Wadsworth
of New York, conducted a series of hearings on military justice.
On the 18th of November 1919 Professor Morgan was called to
testify. The Judge Advocate General's Corps officer of today will
be principaily interested in two features of Professor Morgan's
testimony foriy-five vears ago. The first of these iz his specific
surgestion that the United States should estabiish a cour
miitary appeals staffed with civilian judges, a proposal w
of course, became part of the Uniform Code of Military Justice
nearly a third of a century later. The second is his justification
for this and for other proposed changes, a justification hased on
the nature of modern American armies. Colonel Morgan annexed
to his testimony the text of an address he had made before the
Maryland State Bar Association on June 26th, 1919, in whick he
reviewed the entire history of American military justice; he
stressed the fact that under conditions of modern warfare, as
he then saw it, armies must consist of great masses of voung
men, basically civilians, temporarily called into military service.
He urged the necessity that under these circumstances, while ade-
quate discipline must be certainiy maintained, still the system of
trial by court-martial and review of sentences must be suck that
an army so constituted, and the country which it serves, will have
full confidence in the justice as well as the efficiency of the mili-
tary establishment. Professor Morgan cleariy foresaw, in 1919,
the outlines of the system which he did so much to help construct
in the Uniform Code of Military Justice, thirty years later.’

! 8ee Hearings on S. 64 before a Subcommittes of the Senats Commitice
on Military Afairs, 66th Cong., lst Sess. (1919)
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DRAFTING OF CODE

Professor Morgan is no narrow lawyer; he has taught many
subjects—agency, contracts, pleading, damages, civil procedure,
yractice, evidence, military law, and torts, But, his principal
energies always went into two of these—military law and evi-
dence. Like any good soldier he has always been willing to serve
where he was needed, no matter what the duty, and when drafted
for administrative duties he performed them brilliantly. In 1936
when Roscoe Pound retired as Dean of the Harvard Law School
Professor Morgan became acting Dean during the succeeding
vear until a permanent successor could be found. In 1938 Harvard
selected him to occupy its oldest Chair of Law, the Royall Pro-
fessorship, created in 1815,

During World War II, when the administration, faculty, and
students of the Harvard Law Schaol were under strong and proper
personal and official pressure to go into some branch of govern-
ment service, military or civilian, and when maintenance of the
structure of that School became increasingly difficult, Harvard
convinced Edmund Morgan that for the long pull, continuance of
the successful operation of its Law School was of national impor-
tance, calling for him to remain at his post. For a second time
it prevailed on him to accept the acting Deanship of the Faculty,
which he held from 1942 until 1945. He then returned to his
teaching and writing, only to have it again interrupted by a call
to more public service.

In 1948 the Secretary of Defense asked him to be Chairman
of a committee in the Secretary’s office to draft the Uniform Code
of Military Justice. It would be hard to overestimate his contri-
bution to that remarkable legislation, establishing a common norm
of fairness and firmness in the regulation of our armed services.
Meantime Professor Morgan continued at Harvard teaching evi-
dence until 1950, when he became Royall Professor of Law, Emer-
itus, and at the same time, at the age of 72, he became Vanderbilt
Tniversity's Frank C. Rand Professor of Law.

Edmund Morgan’s writings, both periodical essays and dis-
tinguished scholarly books, have been too numerous to review in
this short notice.” Perhaps most indicative of his early and deep

“See, .9, MORGAN, Basic PROBLEMS OF EVIDENCE (1963); MORGAN, AN
INTRODUCTION TO THE STUDY OF Law (1948); MORGAN, PROBLEMS OF PROOF
UNDER THE ANGLO-AMERICAN SYSTEM OF LITIGATION (1956); MORGAN AND
JONGHIN, THE LEGACY OF SACCO AND VANZETTI (1948); MORGAN AND MA-
GUIRA, CASES ON EVIDENCE (1942); WHITTIER AND MORGAN, CASES oN GOM
MON Law PLEADING (1917); Morgan, Court-Martial Jurisdiction Over Non-
Military Persons Under the Articles of War, 4 MINN. L. Rev. 79 (1920);

Morgan, The Ezxisting Cowrt-Martial System and the Ansell Army Articles,
29 Yare L. J. 32 {1919).
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28 MILITARY LAW REVIEW

commitment to problems of military justice is his 175-page mime-
ographed memorandum, Notes on Military Law', a comprehensive
and scholarly survey of the whole subject, produced while he was
on active duty in 1917-1919, and then circulated for the infor-
mation of all officers of the Judge Advocate General's Depart-
ment. He was Reporter for the American Law Institute Model
Code of Evidence. He has served as a member of the Supreme
Court’s Advisory Committee on the Ruies of Civil Procedure. As
Directing Editor of the Foundation Press University Casebook
Series, he has always been a sympathetic and encouraging friend
to aspiring .egal authors. One of those to whom Eddie Morgan
thus gave early, welcome and much-needed help is particularly
happy to be able to write these few words.

To ail of us who have known Edmund Morgan—professional
soldiers, lifetime civilians, or those who have for a time been
citizen soldiers and always citizens intevested in the military—
the recollection of him is not alone of his high talent, of Lis dedi-
cation to scholarship and teaching, and of the patriotic impulse
whick has repeatedly turned him to the service of the United
States. More than these things we shall all remember his great
warmth of reart, and his capacity for lasting friendship.

ARTHUR E, SUTHERLAND®

~ Bussey Professor of Law, Harvard Law Scheol; A.B., 1922, Wesleyan;
LL.B,, 1925, Harvard; S.J.D, 1960, Suffolk; Member of the Bars of the
States of Massachusetts and New Yorx and of the Urited States Supreme
Court; Major, Lt, Col., and Colonel, U.S. Army in U.S. and in Europear and
Mediterranean Theaters, 164146,
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DRAFTING OF CODE

PROFESSOR EDMUND M. MORGAN AND THE DRAFT-
ING OF THE UNIFORM CODE.* The drafting of the Uniform
Code of Military Justice was started in August 1948, The mam-
moth task was completed in February 1949. This was & remark-
able achievement by any standard and will stand as a monument
to the many people who participated in the work, but in par-
ticular it is a monument to Professor Edmund M. Morgan.

To appreciate Professor Morgan’s contribution to the Uniform
Code, it is necessary to go back in time to the end of World
War II. The military forces of the United States had been in-
creased to an unprecedented size by the introduction of millions
of citizens. Few problems in the management of the Army and
Navy were more difficult during World War II than the enforce-
ment of the Articles of War and the Articles for the Government
of the Navy. To balance the needs of discipline and to dispense
justice was almost a hopeless task.

During the war, but particularly after the war, there was a
great deal of criticism of the court-martial systems of both the
Army and Navy. There were still large numbers of men in prison
serving long sentences and many derogatory articles appeared in
the press and in leading magazines. It was clear that many felt
that the court-martial system was unfair and had been used more
as an instrument of discipline than of justice. Some of these
criticisms were justified and some were not. In all events, both
the Secretary of the Navy and the Secretary of the Army estab-
lished review boards to consider the sentences of the men who
remained in prison.

The reviews resulted in the reduction of many sentences and
the release from prison of a large number of men. Both the
Army and Navy restudied their court-martial procedures and
there was introduced into Congress amendments to both systems.

It was inevitable in this context that the establishment of the
Department of Defense in 1947, designed to unify the Armed
Services, would lead to a demand for the unification of the court-
martial systems. This demand came from the Senate Armed
Services Committee early in 1948, Secretary of Defense Forrestal
was requested to submit a Uniform Code of Military Justice for
the consideration of the Congress.

In addition to the criticism of the court-martial systems of both

* The opinions and conclusions presented herein are those of the author
and do not necessarily represent the views of The Judge Advocate General’s
School or any other governmental agency.
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28 MILITARY LAW REVIEW

the Army and the Navy, it was felt there was no justification
for two different systems of military justice. The Articles of War
which governed the Army were quite different from the Articles
for the Government of the Navy which applied to the Navy.
There were differences in procedure and in substantive law. Inas-
much as the military establishment of the United States was now
unified in one Department of Defense, it was felt that there
should be a single law of military justice which would be applied
to everyore serving in the Armed Services,

Pursuant, tnerefore, to the request of the Senate Armed Serv-
ices Committee, Secretary of Defense Forrestal created a Com-
mittee to draft a Uniform Code of Military Justice. The Com-
mittee consisted of Under and Assistant Secretaries of the three
military departments: Assistant Secretary Gordon Gray of the
Arr Under Secretary John Kenney of the Navy, and Assistant
vetary Eugene Zuckert of the Air Force. On the advice of
Assistant Secretary of Defense Marx Leva who had been a stu-
dent of Professor Morgan's, Secretary Forrestal designated Pro-
sor Morgan to be Chairman of the Commitiee.*

The task was indeed formidable. In addition to the criticisms
leveled at the court-martial system during and after World War
11, the Committee had to contend with criticisms that had stemmed
from Worid War I. The subject of courts-martiai had been one
of heated controversy for generations. The preblem itself was
inkerently difficult since military justice has always presented
4 large number of challenging problems. To achieve substantial
Jjustice of the type we would like to hope civilian courts dispense,
within the disciplined ranks of a military establishment, seems
at times to be an impossibility.

The sreer physical job of trying to standardize into a single
code the Articles of War and the Articles for the Government of
Navy was staggering in itself. Each system differed from the
other in origin and in concept.

The Committee addressed itself to the task by forming a work-
ing group of staff officers from each service. In addition to the
group, a Research Group from the Office of the Secretary of
Defense was established. The only way we felt we could approach
the problem wag to compile a full comparative study of both
systems.

Comparison was made in the following way: The Articles of
War were used as the base. We copied Article of War No. I and

* For a list of committee staff personnel, see Appendix, infra pp. 12-13,
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DRAFTING OF CODE

then searched through the Articles for the Government of the
Navy for the comparable subject matter, We then copied this
Article and added to this subject matter the interpretation of
the Article as shown in the Manual for Courts-Martial and in
other sources when necessary for purposes of clarity. We also
included in this'section the interpretation of the Navy Article as
shown in Naval Courts and Boards.

The paper then compared the differences which existed between
the Army and Navy practices and finally it contained the recom-
mendations and criticisms drawn from many studies and reports
on military justice and, in some cases, from the various hearings
that had been held in the Congress.

Since there were 121 Articles of War, we prepared 121 posi-
tion papers.

Having these comparative studies in hand, we then prepared
an outline for the new Uniform Code of Military Justice. We
prepared it on what we thought was a logical basis without ref-
erence to the Articles of War or the Articles for the Government
of the Navy.

Having agreed upon a table of contents for the new Uniform
Code, we undertook to agree upon each section of the new Code
after a thorough study of our comparative material and, of course,
after much argument and discussion,

Since this whole job was not unlike a codification of the laws
of ancient Rome with the Napoleonic code, it is quite understand-
able that there would be many differences of opinion and much
difficulty in arriving at-agreement.

This was recognized as a possible problem from the beginning.
We have all experienced the fate of governmental studies and the
reports of special committees. The usual result is that after &
committee has worked hard and long on a difficult subject and
has rendered its report, the report is sent for comment to the
appropriate governmental departments that are involved. The
comments and criticisms and subsequent analysis either delay the
implementation of the report for an interminable period or the
report is quietly filed away never to be seen again. To overcome
this possibility, Secretary Forrestal decided that when the rep-
resentatives of the three military services and the representatives
of his office were in agreement, such portions of the report would
be final and would not ke sent back to the military departments
for further study or comment. This, of course, put a premium
on intensive study in the beginning and full discussion before
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28 MILITARY LAW REVIEW

agreement was given. It was in this area that Professor Morgan
made such an outstanding contribution. By the time the Com-
mittee submitted its report to Secretary Forrestal there were only
a half a dozen individual items that were not agreed upon. After
Secretary Forrestal quickly made the decisions on these items
there was in being a Uniform Code of Military Justice.

Although Professor Morgan had served in the Office of the
Judge Advocate General of the Army in World War I, he had
not been concerned with problems of military law for some twenty-
five years. His ability to master the whole complex and technical
subject of military law was a revelation. As Chairman of the
Committee his erudition, and his amazing fund of legal knowl-
edge, was smoothly and quickly translated into the most practical
solutions. The reasons for his national reputation for scholarship
and teaching excellence became quickly evident. All the tools of
the teaching Professor were natural and useful in his hands when
used in conferences which brought together people representing
strong conflicting viewpoints. He cajoled, he persuaded, he con-
vinced, He listened, he was convinced, he changed his mind. We
saw the same brilliance that Professor Morgan had displayed in
the classroom and in his specialty, the field of evidence, applied
in an important and highly specialized field of law.

On a subject on which honest men differ he achieved a remark-
able unanimity of opinion among the Committee members and
together they produced the Uniform Code of Military Justice.

The last chapter in the work of the Uniform Code of Military
Justice was its submission to Congress and its final enactment
into the law. Here again, we did some innovating for our pres-
entation to Congress. We prepared the statute in the form of
an annotated statute. The draft of the new law sent to Congress
contained each provision, a reference note explaining the source
of the provision, and where it was previously found in either the
Articles of War or in the Articles for the Government of the
Navy. A commentary and an explanation of each provision was
also supplied. This was a rather original and unique way of
presenting new legislation to the Congress but it served its pur-
pose since it assisted the Congressional Committee in more readily
understanding the basis of the new statute and the purpose it
was trying to achieve.

) Here again Professor Morgan participated with great distine-
tion. He was the first witness before the House and Senate
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DRAFTING OF CODE

Committees and his clear and forcefu! explanations did much to
assist the Committees in understanding the new law,

With very few changes but after long and intensive hearings
the Bill was finally passed by both Houses of Congress. A very
difficult job had been accomplished in record time.

FELIX E. LARKIN*

“ Executive Vice President and Director, W. R. Grace & Co. Formerly
General Counsel of the Department of Defense (1949-1851). A.B,, 1931,
Fordham University; M.B.A., 1933, New York University; LL.B., 1942,
St. John’s University; Member of the Bars of the State of New York and
of the United States Supreme Court,
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PROFESSOR MORGAN AND THE DRAFTING OF THE
MANUAL FOR COURTS-MARTIAL.* The passage of the Uni-
form Code of Military Justice by Congress and its approval by
the President on May 5, 1950, did not complete the work of cre-
ating a uniform military justice system for the armed forces.
Article 36 of the Code required the President to lay down pro-
cedural rules and modes of proof for the unified court-martial
system, and Article 56 authorized the President to establish max-
imum punishments for non-capital offenses. In addition, it would
be necessary to supplement and explain the complex provisions
of the new Code, and for these purposes the first uniform Manual
for Courts-Martial, applicable to all the armed forces,’ would have
to be drafted for promulgation by the President. Further, section
five of the enacting statute’ provided that the Code was to become
effective on the last day of the twelfth month after approval,
which was May 31, 1951. Consequently, an interservice commit-
tee was formed which had the assignment of preparing as rapidly
as possible the Presidential Executive Order which later became
known as the Manual for Courte-Murtial, United States, 1951
Professor Morgan was, of course, interested in the drafting of
the Manual and was consulted on this work by the Defense
Department.

Professor Morgan, at this time, had retired from active teach-
ing at Harvard Law School and had become Frank C. Rand Pro-
fessor of Law at Vanderbilt University. He had already begun
his own draft of the Evidence chapter of the Manual which, of
course, was his fleld of specialty when he was consulted by the De-
fense Department. A service draft of the same chapter had been
completed, which, after the usual changes and accommodations re-
sulting from interservice committee meetings, had been approved
by the three services.

Professor Morgan forwarded his draft to the Department of
Defense where it was compared with the draft prepared by the
services. Although the comparison indicated few differences in
substance, nevertheless, in view of Professor Morgan's national
reputation in the field of evidence it was the opinion of the Gen-
eral Counsel's Office, Department of Defense, that representatives

" The opinions and conclusions presented herein are those of the author
and do not necessarily represent the views of The Judge Advocate Gen-
eral's School or any other governmental agency.

i Previously each service had its own manual,

? Act of May 5, 1950, 64 Stat. 108 (1900) The Code is now codified as

ChEpter 47 of Title 10, U.8.C. 10 U.8.C. §% 801—940 {Supp. V 1963).
* Executive Order \o 10214 (Feb. 8, 195
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of the department should meet personally with Professor Morgan
to obtain his comments and assistance. As a result, together with
Mr. Haydock * from the General Counsel’s Office, 1 visited Pro-
fessor Morgan at Vanderbilt University for the purpose of dis-
cussing the chapter on evidence with him,

For two days we sat in Professor Morgan’s study at Vander-
bilt going over what was to be the new Evidence chapter’ on
practically a line-by-line basis. Professor Morgan’s great experi-
ence in the field was invaluable and many of his comments found
their way into the new rules of evidence which were to govern
criminal trials in the armed services for many years to come.
During this conference Professor Morgan recounted many of the
experiences of his early days, both in and out of the teaching
profession. Few people could have had an opportunity for such
an intense and concentrated confrontation with one of the coun-
try’s most outstanding professors of law, and this is his chosen
field of expertise.

Thus, not only the Uniform Code, but also the Manual for
Courts-Martial, reflects the influence of Professor Edmund M.
Morgan. Nor could it have been otherwise. It would have been
unthinkable for the chief author of the Code not to have con-
tributed to the new system in the area of its procedural imple.
mentation which was assigned by the Code primarily to the
Manual,

GILBERT G. ACKROYD*

“Robert Haydock, then Assistant General Counsel, Department of Defense.

* MANUAL FOR COURTS-MARTIAL, UNITED STATEs, 1951 Ch, XXVII, Rules
of Evidence.

* Col, JAGC; Chief, Military Justice Division, Office of the Judge Advocate
General, U.S, Army; LL.B., 1936, Boston University; LL.M, 1927, Boston
University; Member of the Bars of the State of Massachusetts, and of the
United States Supreme Court and the United States Court of Military
Appeals.

Colonel Ackroyd was Defense Department Project Officer for the drafting
of the Evidence chapter of the Manual for Courts-Martial, United States,
1951,
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THE BACKGROUND OF THE UNIFORM
CODE OF MILITARY JUSTICE*

BY EDMUND M. MORCAN**

The Articles of War and the Articles for the Government of
the Navy have always constituted the code of criminal law and
criminal procedure for the Armed Forces. In contrast to the law
governing civilians, the punishments imposable are not specified
in the Code but are left to be fixed by the military authorities,
except that the later codes do not authorize punishment by death
save for specifically designated offenses. The system also pro-
vides for summary punishment for minor infractions and a series
of courts~—a general court having power to try all offenses, a
spaeial court with limited power to impose punishment and a
so-called summary or deck court with very limited powers, Unlike
the civilian courts, each of which has a permanent judge or
group of judges, the court-martial is appointed by military author-
ities to try a designated case or series of cases, In this respect it
resembles the civilian jury rather than the civilian court, but
its members under the orthodox system perform the functions
of both judge and jury in determining guilt and fixing sentences.

When Themas Jefferson and John Adams were made members
of a committee to revise the military code of 1775, Adams records:
“There was extant one system of articles of war, which had car-
ried two empires to the head of command, the Roman and the

* This article is reprinted with permission from the Vanderbilt Law Re-
view. See 6 Vanp. L. REv, 169 (1953). The original substantive footnotes,
edited to conform to Military Law Review citation style, are numbered. Edi-
torial footnotes are lettered. The opinions and conclusions presented herein
{except for the editorial footnotes) are those of the author and do not
necessarily represent the views of The Judge Advocate General's School or
any other governmental agency. The editorial footnotes represent the opin-
ion of an individual specialist in military law and do not necessarily repre-
sent official governmental policy or position.

The substance of this article was given in an address to the 1951 annual
meeting of Phi Beta Kappa at the University of Kentucky.

** Royall Professor of Law Emeritus, Harvard University; A.B. 1902,
Harvard University; A.M, 1903, Harvard University; LL.B,, 1905, Harvard
University; A.M., 1919, Yale University; Professor of Law, University of
Minnesota, 1912-17; Professor of Law, Yale University, 1917-25; Professor
of Law, Harvard University, 1925-1938; Royall Professor of Law, Harvard
University, 1938-1950; Frank C. Rand Professor of Law, Vanderbilt Uni-
versity, 1950-63; former Lieutenant Colonel, The Judge Advocate General’s
Department, and Assistant to The Judge Advocate General, U. S. Army,
1917-1919; Member of the bars of the States of Massachusetts, Minnesota,
and Tennessee; Chairman of the Defense Department Committee on the
Drafting of & Uniform Code of Military Justice; Reporter, American Law
Institute, MopsL Cope oF EVIDENCE; Member, Supreme Court Advisory
Committee on the Federal Rules of Civil Procedure, 1934-36.
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British, for the British Articles of War were only a literal trans-
lation of the Roman, . . . I was therefore for reporting the Brit-
ish articles totidem verbis, . . . The British articles were accord-
ingly reported.”* These were adopted in 1776 and subsequent
legislation made no fundamental change. Even the Articles en-
acted in 1916 were only a rearrangement and reclassification
without much alteration in substance.’

The early American Naval Articles were also the work of
John Adams and were largely the British Naval Articles of 1749."
The Articles for the Government of the Navy, enacted in 1862
and amended on half a dozen occasions, were originally and con-
tinued to be in theory and substance fundamentally the British
articles,

The thecry of the military establishment had been, during World
War I was, and, if the conservatives of the regular service had
their way, would still be that courts-martial “are in fact simply
instrumentalities of the executive power, provided by Congress for
the President as Commander-in-chief, to aid him in properly com-
manding the army and navy and enforcing discipline therein, and
utilized under his crders ¢r those of his authorized military repre-
sentatives,”* This means that the finding and sentence ¢f a court-
martial constitute only advice tc the commanding officer as to what
sheuld be done to an accused for an alleged offense. and that the
entire machinery for review by higher autherity is set up merely to
furnisk trustwerihy advice tc the commander-in-chief or the officer
to whom he has delegated the disciplinary function. This concept
is based upon military history and particularly upon a decision of
the Supreme Court in 1857 to the effect that courts-martial are
established not under the judiciary Article III of the Constitution,
but under Arricle IT which makes the President commander-in-
chief and Article I which gives Congress power to make rules for
the government of the land and naval forces." The militarists ne-
glect the implications of a prencuncement of the same Court thirty
vears later:

The whole procesding from its inception is judicial, The trial, findings,
and sentence are the solemn acts of a court organized and conducted
under the authority of and according to the prescribed forms of law.
“3 ApaMs, WORKS OF JOHN ADAMS 93 (1850).

? Gen. E. H. Crowder'in Hearings before Committee on Military Afairs on
H.R. 23628, 62d Cong., 2d Sess. 16 (1912). For a description of the principal
changes, see A MANUAL FOR COURTS-MARTIAL, COURTS OF INQUIRY aND OTHER
ProCEDURE UNDER MILITARY Law IX-XIV (1916).

* See 96 Coxg. REC. 1381 (1950) for Senator Kefauver’s brief history of
legislation prior to the Elston Act

‘1 WINTHROP, MILITARY LAW 53 (1886).

* Dynes v. Hoover, 61 U.S. (20 How.) 65 (1857)
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It sits to pass upon the most sacred questions of human rights that are

ever placed on trial in a court of justice; rights which, in the very

nature of things, can neither be exposed to danger nor subjected to the

uncontrolled will of any man, but which must be adjudged according to

law.®

The provisions for review as contained in the 1916 revision
of the Articles of War reflect the military theory. No sentence or
finding of a court-martial could be put into effect until approved
by the authority which appointed the court. The power to approve
included the power to disapprove and to send back to the court a
finding of not guilty cr a sentence deemed tco lenient. Confirma-
tion of the action of the appointing authority by the President was
required where the sentence affected a general officer, or included
dismissal of an officer, death, or dishoncrable discharge, except
that in time of war a sentence of dismissal, or a sentence of death
for murder, rape, mutiny, desertion, or spying could be approved
or confirmed by the ccmmanding officer in the fleld. And the officer
competent to order execution of such sentence of death or dismis-
sal could suspend sentence until the pleasure of the President
was known.,

It will be observed that there was no reguirement of participa-
ticn in the process of review by any legal officer. In practice the
appointing authority was advised by a judge advocate as was the
President, whose adviser was the Judge Advocate General. Section
1199 of the United States Revised Statutes of 1878 provided that
“the Judge Advocate General shall receive, revise and cause to be
recorded the proceedings of all courts martial, courts of inquiry
and military commissions.” The legislative history of this act fur-
nishes good grounds for arguing that the Bureau of Military Jus-
tice, which was later merged in the Judge Advocate General's
Department, was intended to be a court of military appeals with
power in the Judge Advocate General to reverse or madify the
findings and sentence of courts-martial for errors of law.” But
from the outset, the War Department interpreted the statute as
conferring the power only to advise upon matters of substance
and the power to correct only mere clerical errors. In 1918 General
Samuel T. Ansell challenged this interpretation and thereby came
into sharp conflict with the Chief of Staff. The controversy was

¢ Runkle v. United States, 122 U.S. 543, 558 (1867).

*See brief of Col. Eugene Wambaugh (Professor of Law at Harvard
University) in Hearings before o of the Senate Ci on
Military Afiairs on S. 64, 66th Cong, 1st Sess. 86-88 (1919). This is a
lengthy report giving verbatim the testimony taken on Ansell’s proposed bill,
usually called the Chamberlain Bill.
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submitted to Secretary Baker, who after consideration of the con-
flicting arguments, sustained the War Department interpretation.’

The Tapaline case’ is a striking example of what could and
sometimes did happen under this regime. Tapalina, a military
policeman charged with burglary, was found not guilty by a gen-
eral court-martial, The appointing author