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MEDIA RIGHTS OF ACCESS TO PROCEEDINGS,
INFORMATION, AND PARTICIPANTS IN MILITARY
CRIMINAL CASES

LieuTENANT CoLoNEL Denise R. Linp?

|. Introduction

In the good old days, a skilled trial advocate could fully and effec-
tively represent the United States in matters of military justice. As the
armed services approach criminal trial practice in the twiinstycentury,
training in legal skills alone will not prepare counsel to deal with media
coverage and public inquiriéhat increasingly turn routine criminal trials
into high profilé cases.

1. Judge Advocate General's School Corps, United States Army. Presently assigned
as Chief, Joint Service Committee Policy Branch, Criminal Law Division, Office of The
Judge Advocate General, Rosslyn, Virginia. Biagna cum laudel982, Siena College;

J.D., 1985, Albany Law School, Union University; LL.M., 1996, The Judge Advocate Gen-
eral’s School, United States Army (military law); LL.Mith highest honors1999, The
George Washington University Law School (criminal law). Previous assignments include:
Senior Defense Counsel, Hawaii Field Office, U.S. Army Trial Defense Service, Schofield
Barracks, Hawaii, 1996-98; Litigation Attorney, Procurement Fraud Division, U.S. Army
Legal Services Agency, Ballston Virginia, 1993-95; Recruiting Officer, Judge Advocate
Recruiting and Placement Office, Fort Belvoir, Virginia, 1991-93; Chief, Civil Law Divi-
sion, VIl Corps, Operation Desert Shield/Desert Storm, Saudi Arabia, 1990-91; Chief,
Civil Law Division, Senior Trial Counsel, VII Corps, Stuttgart, Germany, 1988-90; Special
Assistant U.S. Attorney, Trial Counsel, and Administrative Law Officer, Fort Knox, Ken-
tucky, 1986-88. This article was submitted as a thesis to the faculty of The George Wash-
ington University Law School in partial satisfaction of the requirements for the degree of
Master of Laws. The thesis was directed by Gregory E. Maggs, Associate Professor of
Law.

2. This article uses the term media interest to include the public interest. The
Supreme Court has recognized that most people receive information concerning trials from
the media. SeeRichmond Newspapers, Inc. v. Commonweadt#h8 U.S. 555, 572-73
(1980).

3. The term “high-profile” case in this article means any criminal investigation or
case that generates significant national media and public interest.

1
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A. Media Interest in Military Criminal Cases

Recently, there has been an explosion in public access to information
of all kinds. The growth of the Internet and other technologies has made
it easier to access information and disseminate it to a national audience.
This information explosion is coupled with an increased interest by the
media in criminal trialg. Military criminal trials are no exception.

Military cases are attracting local and national media intérastthe
armed forces grow smaller, fewer people have experienced military life.
Thus, the military justice system is foreign to more and more Americans.
People are interested in learning about how military justice works. The
media sells its product by generating news that is interesting to the public.

Public interest in military justice not only involves individual cases
being investigated or prosecuted, but also, the rules and policies unique to
military life. For example, there is intense public interest in the armed
forces’ treatment of sexual-liaison offenses involving homosexuality, frat-
ernization, sexual harassment, and aduftéfize names of Air Force Gen-
eral Joseph Ralstdhformer First Lieutenant (1LT) Kelly Flinhformer

4. The most obvious exampleTe People of the State of California v. Orenthal
James SimpsonOther recent examples include the trials of Timothy McVeigh, Michael
Espy, Mike Tyson, Julie Hiatt Steele, and Susan McDougaé generallyoan Biskupic,
Supreme Court Rebuffs McVeigh's Appeal, Convicted Oklahoma City Bomber Claimed
Trial was Tainted by Publicity, Juror Prejudicé/asH. PosT, Mar. 9, 1999, at A2

5. SeeWilliam Matthews,Military Court Cases Suffer in the Hands of the Media
Army TiMES, June 7, 1999, at 18; John Gibedunthe Limelight's Glare, Military Lawyers
Plan Counterattack in Response to Increased Media CovetaBeA. J., Oct. 1998, at 97.

6. See supranote 2 (providing that, for purposes of this article, media interest
includes the public interest).

7. Recent examples of cases involving fraternization or adultery that were closely
followed by the media are Major General (MG) Joseph Rallston (Air Force), former First
Lieutenant (1LT) Kelly Flinn (Air Force), the Aberdeen Proving Ground cadre/trainee
sexual misconduct cases (Army), Sergeant Major (SGM) of the Army (Ret.) Eugene
McKinney (Army), Major General (MG) (Ret.) David Hale (Army) and Tailhook (Navy).
The intense public debate over the military fraternization and adultery policies resulted in
a review of the different services’ fraternization and adultery policies and the 1998 adoption
of a unified policy for all of the serviceSee generalliMajor Michael HargisThe Pass-
word is ‘Common Sense’: The Army's New Policy on Senior-Subordinate Relatipnships
ARrRMY Law., Mar. 1999, at 12;isa Daniel,Policy Softened Against AdulteArmy TivES,

Aug. 3, 1998, at 3.

8. SeeHargis,supranote 7;see alsdaniel,supranote 7, at 3.

9. SeeBradley Graham & Tamara Jongsy Force Averts Trial of Female B-52
Pilot, General Not Honorable Discharge Grant&tlasH. Post, May 21, 1997, at Al.
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Sergeant Major of the Army (SMA)(Ret.), Gene McKind&gnd Major
General (MG)(Ret.) David Halkare widely known throughout the United
States.

Military cases not involving sexual misconduct are also shining in the
spotlight of the national media. Recent examples include: the courts-mar-
tial of two Marine aviators, Captain (CPT) Richard Ashby and CPT Joseph
Schweitzer*? the trials of the Army aviation crew, Chief Warrant Officer
2 (CW2) Daniel Riddell, and CW3 David Guido, following a helicopter
crash that resulted in the death of Riddell's and Guido’s wiasd the
gang murder and robbery trial of Specialist (SPC) Jacqueline Billings, the
alleged “Governor” of the Fort Hood area Gangster Disciples Hang.

B. Issues Created by Media Presence in Criminal Cases

Media inquiries in criminal investigations and prosecutions take
many forms. The media may request information from criminal investiga-
tors, prosecutors, public affairs spokes-people, local service officials, or
national representatives of an armed service or the Department of Defense,

10. SeeABC, Inc. v. Powell, 47 M.J. 363 (199%e¢e alsdG.E. Willis, McKinney
Request to Rehear Case Denied—On App&aliy Tives, Oct. 5, 1998, at 18; Jane
McHugh, Attorney Seeks Hearing to Exonerate McKinieyy Times, Aug. 31, 1998, at
16; Jane McHughMcKinney Accuses Prosecutors of MiscondAetvy Times, Aug. 17,
1998, at 11.

11. SeeRene SancheRetired General to Plead GuijtWasH. Post, Mar. 17, 1999,
at 1; G.E. Willis,Schwartz to Consider Hale Allegations, Retired Major General Could
Face Dismissal, Forfeiture of Pay, Prisokrmy Times, Oct. 5, 1998, at 18; Jane McHugh,
The Case Against Gen. Hakermy Times, July 20, 1998.

12. Ashby and Schweitzer originally faced courts-martial for a number of charges,
including involuntary manslaughter for causing 20 deaths when their aircraft cut a ski-lift
cable in Aviano, Italy. Ashby was acquitted of all charges except obstruction of justice.
Schweitzer pled guilty to obstruction of justice. After Ashby’s acquittal, the more serious
charges against Schweitzer, the navigator, were dismissed prior tdvtegehe Pilot in
Alps Case gets 6 Months for ObstructidvsH. Post, May 11, 1999, at A12; Steve Vogel,
Marine Pilot Acquitted in Alps Deathé/asH. PosT, Mar. 5, 1999, at AlseePilot Tells ‘60
Minutes’ Ski Lift Wasnt on MaWasH. Post, Jan. 24, 1999wo Marines Accused of With-
holding VideotapgWasH. PosT, Sept. 2, 1998, at A1%irmen Face New Charges in Skiers’
Deaths WasH. PosT, Aug. 30, 1998, at A6.

13. SeeJane McHughJoyride from Hell, 2 Pilots Tried to Repay a ‘Debt of the
Heart’, their Gift Proved Dead|yArmy TiMEs, July 26, 1999; Show Off” Pilot Blamed for
Helicopter CrashArmy TiMEs, Dec. 28, 1998, at 9.

14. SeeElke Hutto, Gangster Soldiers, Street Violence Hits the Militalyzmy
Times, Feb. 22, 1999, at 14.
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about an investigation or people involved in an investigafiorhe media

may petition the court or an Article 32 officer to access, inspect, or copy
evidence or judicial records. The media may request to interview military
attorneys, public affairs officers, or commanders for information about
how the military justice system operates, for opinions about the merits of
the government’s case, or for the service department or Department of
Defense policy position on a volatile issue involved in a case. The media
may print inaccurate information about the military criminal justice system
causing negative publicity that creates a desire by the military service to
reply to the misinformation.

How does a military lawyéf answer a request from a newspaper
wanting information on how an Article 32 operates? Does the media have
a right to a copy of the Article 32 investigation and exhibits before trial?
If not, does the government have discretion to release them? May a gov-
ernment official answer whether it is true that an accused senior officer
failed a polygraph and confessed? If a newspaper prints misinformation
about the military justice process, may the government supply the media
with correct information? Should they? Does the answer change if the
misinformation involves evidence not yet introduced at trial? May the
press print any information it acquires about a criminal case, regardless of
how it was acquired? Does the media have an absolute right to attend all
pretrial and trial proceedings? If not, what are the limits? Whose interests
are balanced? What, if any control does a prosecutor or judge have on the
release of information in a criminal case; or on a defense counsel trying his
case in the media?

These are some of the complex media-relations issues that normally
arise in high-profile cases and are increasingly arising in routine cases.

15. The Freedom of Information Act, 5 U.S.C.S. 8 552 (LEXIS 2000) (FOIA), and
the Privacy Act, 5 U.S.C.S. § 552a (LEXIS 2000) (PA) together govern release of informa-
tion from federal government agencies. The Department of Defense and each of the ser-
vices have regulations implementing FOIA and the PA. This article discusses releases of
information to the media under FOIA and Pfra Section IV.E.4

16. Although media inquiries are typically the responsibility of public affairs offic-
ers, in military justice and other litigation the legal office should be the source of informa-
tion regarding legal issues.

17. See generall{atest Battles Over Lawyers’ Right to Speak, @uamprion, July
1998, at 42. Captain Ashby, the accused pilot in the Aviano, Italy ski-gondola crash,
appeared on CBS0 Minutesto discuss the evidence his defense would present at his
pending court-martial trial. Colonel (COL) James Schwenk, legal advisor to the Marine
Corps Atrticle 32 officer, was also interviewed on the shBilot Tells ‘60 Minutes’ Ski Lift
Wasn't on MapWasH. PosT, Jan. 24, 1999.
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Among the goals of the government in military criminal cases are to secure
justice, protect legitimate safety, personal privacy, national security, and
fair trial interests, and to ensure that the public is accurately informed
about, and confident in, the fair functioning of the military justice system.
To intelligently promote these interests, lawyers representing the military
services must understand the scope of the media right to free expression,
the scope of the media’s constitutional and common law rights of access to
information in criminal cases, the ethical rules governing extra-judicial
statements in pending criminal cases, the rules governing release of infor-
mation under the Freedom of Information Act (FOfAnd the Privacy

Act (PA);1° and the measures available to control publicity when a consti-
tutionally appropriate showing has been made that such measures are nec-
essary.

C. The Military’s Changing Philosophy About Media Relations

All of the services have recognized that the days of the “no comment”
response are gore. Defense counsel, witnesses, other case participants,
and interest groups actively solicit the media to tell their story—often to the
detriment of the military> The military services now recognizes that an
opportunity to educate the American public about the military justice sys-
tem arises with each high profile case. The services also realize that the
goals of accurately informing the public about the military justice system
and inspiring public confidence that the system is fair cannot be accom-
plished without engaging the medfa.Both the Air Force and the Army
have developed manuals to guide lawyers and other military officials in
media relations in high profile cas&sThese manuals provide media fact
sheets on routine procedures in the military justice system. They also pro-
vide guidance on releasing information and how to interact effectively

18. 5U.S.C.S. § 552 (LEXIS 2000).

19. Id. § 552a.

20. Matthewssupranote 5 (discussing negative publicity to the armed services as a
result of recent high profile cases and the services’ efforts to train lawyers to deal more
skillfully with the media).

21. See supranote 17. See alsdRobert S. BennetRress Advocacy and the High-
Profile Client CHampion, May 1999, at 24 (discussing how defense counsel must engage in
aggressive press advocacy in high profile cases to be effective).

22. Matthewssupranote 5.

23. SeeMebplA ReLATioNns IN HigH VisiBILITY CourT-MARTIAL Cases, A PracTiCAL
Guipe (Feb. 1998) [hereinafter Air Force Media Guide] (Air Force publicatiorepiM
ReLATioNs IN HigH VisiBILITY CourT-MARTIAL Cases, A PracTicaL Guipe (Nov. 1998)
(Army publication).
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with the media. Prior to the publication of these manuals, no service had
a singular source to assist attorneys and other military officials involved in
criminal trials with media relations issu#s.In addition to the media
guides, the services have begun to formally train lawyers in media rela-
tions in criminal cases. The First Joint Services High Profile Case Man-
agement Course was held from 10-12 May 1999 at the Army Judge
Advocate General’'s School in Charlottesville, VirgiAtalhis course,
geared to senior military attorneys, focused exclusively on media relations
issues in high profile cases.

D. Purpose

This article examines the media’s rights of free expression and access,
and how these rights apply in courts-martial. Free expression is the right
of the media under the First Amendment to freely publish information it
gathers. Access is the media’s right to attend and observe criminal pro-
ceedings, to obtain information and evidence in criminal proceedings, and
to gather information from trial participants. The scope of the media’s

24. SeeMaNuAL For CourTs-MARTIAL, UNITED STATES, R.C.M. 806 (1998) [hereinaf-
ter MCM] (Public Trial);id. R.C.M. 405(h)(3) (discussing access by spectators to Article
32 investigations)id. R.C.M. 701(g)(2) (authorizing protective and modifying orders for
discovery)jd. MiL. R. B/ip. 412(c)(2) (requiring a closed hearing in all nonconsensual sex-
ual offense cases when considering the relevance of proffered evidence of the alleged vic-
tim’s behavior or sexual predisposition). Among the regulatory sources for the Department
of the Army are the following: U.S.d9'T oF ArRmy, ReG. 25-55, HE DEPARTMENT OF THE
ARrmMY FREEDOM OF INFORMATION PrOGRAM (14 May 1997) [hereinafter AR 25-55]; U.S.
Der 1 oF ARMY, ReG. 195-6, [:PARTMENT OF THE ARMY POLYGRAPH AcTIVITIES, para. 2-9 (29
Sept. 1995); U.S. E¥' 1 oF ArRMY, Rec. 27-40, LmicaTion, para. 7-9b (19 Sept. 1994); U.S.
Der 1 oF ARMY, REG. 20-1, NsPECTORGENERAL AcTIVITIES AND PrROCEDURES para. 1-11, ch.

3 (15 Mar. 1994); U.S. B'1 oF ArRMY, ReG. 27-26, RILES oF ProFEssiONAL CONDUCT FOR
Lawyers, paras. 3-6, 3-8 (1 May 1992) [hereinafter AR 27-26]; U .S 1brF ArRmy, ReG.

360-5, RBLIC INFOrRMATION (31 May 1989); U.S. EF'T oF ArMY, ReG., 190-45, MLITARY

PoLice Law EnForceMENT REPORTING ch. 3 (30 Sept. 1988); U.SEBT oF ArRMY, ReG. 195-

2, QRIMINAL INVESTIGATION AcTivITIES, para. 1-5(k) and ch. 4 (30 Oct. 1985); U.&FDor

ARrRMY, ReG. 340-21, e ArRMY Privacy Procram (5 July 1985); Policy Letter 98-6, Office

of the Judge Advocate General (OTJAG), U.S. Army, subject: Relations with News Media
(12 Sept. 1997).

25. The High Profile Course included instruction in information disclosure, ethical
rules regarding extrajudicial statements, unlawful command influence, and press release
writing as well as perspectives on high profile cases from prosecutors, agency counsel,
judges, a public affairs officer, a press representative, and a defense counsel.
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right of access is governed by the First Amendment and by the common
law.

The purpose of this article is to enable lawyers to understand and
apply First Amendme#t analysis when the media’s right of access to
information conflicts with one or more interests advanced by a “player” in
a criminal case. Players are people or entities involved in criminal cases,
such as the accused, defense counsel, pavietjms, third parties having
an interest in the cag@and the government. Player interests typically
cited to preclude media access to information or proceedings in criminal
cases include: (1) preventing prejudicial publicity that threatens an
accused’s Sixth Amendment right to a fair trial by an impartial §i(2)
protecting testifying witnesses from trauma, embarrassment, or humilia-
tion;° (3) protecting trial participant privacy;(4) protecting trial partici-
pant safety?? (5) preventing disclosure of government information that
threatens national security, or is protected by government priviteGe;
preserving the confidentiality of law enforcement information or the iden-
tity of undercover officers or informanié(7) protecting trade secrets or
other confidential commercial informatidhand (8) concealing the iden-
tity of juveniles3®

26. U.S. ©nsT. amend. |

27. A military panel is similar to a civilian jury except, among other things, that mil-
itary criminal trials do not require a unanimous verdict from the panel.

28. An example of such a third party who is not an actual party or witness in a crim-
inal case is a man, commonly known as a “john,” who is listed in government investigative
records as a client of a prostitute who is being prosecuted. Such a third party may allege a
privacy interest to prevent the release of his name as a client to the public.

29. SeeNebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976); Sheppard v. Maxwell,
384 U.S. 333 (1966).

30. SeeGlobe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982); United States
v. Hershey, 20 M.J. 433 (C.M.A. 1985).

31. SeePress-Enterprise Co. v. Superior Court, 464 U.S. 501 (198d¥4Enter-
prise ).

32. SeeUnabom Trial Media Coalition v. District Court, 183 F.3d 949 (9th Cir.
1999).

33. SedUnited States v. Lonetree, 31 M.J. 849 (N.M.C.M.R. 198@)d and rem’'d
35 M.J. 396 (C.M.A. 1992).

34. SeefAyala v. Speckard, 131 F.3d 62 (2d Cir. 1997).

35. SeeUnited States v. Andreas, 150 F.3d 766 (7th Cir. 1998).

36. SeeUnited States v. Three Juveniles, 61 F.3d 86 (1st Cir. 199&¢.generally
Dan Paul & Richard J. OvelmeA¢ccess540 PLI/RT 157 (1998).
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Section Il explores the media’s First Amendment right to freedom of
expression. Section Il examines the media’s First Amendment right of
access to criminal proceedings. Section IV discusses the media’s First
Amendment and common law rights of access to information in criminal
cases, particularly to judicial records, evidence, and discovery. This sec-
tion also examines how the statutory and regulatory rules of FOIA and the
PA can satisfy the media’s common law right of access to judicial records
in military cases but may impinge on the media’s First Amendment right
of access to the same records. Section V examines media rights of access
to information from trial participants. The section looks at ethics rules lim-
iting extra-judicial statements to the media by attorneys involved in pend-
ing cases. This section also discusses constitutional problems with the
ethics rules currently in force in each of the armed services. Finally, the
section explores the power of courts to issue “gag orldiisiiting coun-
sel and other players from disseminating information about a case or from
making extra-judicial statements about a pending case. Ethics rules and
gag orders also involve First Amendment analysis.

The body of the article recommends three changes tdahneal for
Courts-Martial and to military service regulations to improve the armed
services’ management of high profile cases. These recommendations
include: (1) amending Rule for Courts-Martial (R.C.M.) 0@ four
respects: first, to eliminate the current language empowering a military
judge to close a courts-martial session for good cause and substitute the
four-part test required by the Supreme Court and the United States Court
of Appeals for the Armed Forces (CAAR)for closure?® second, to
remove the limitation on the military judge’s power to close part or all of
courts-martial trials over the objection of the accused when the govern-

37. A “gag order” is an order by the court, to proscribe extrajudicial statements by
any lawyer, party, witness, or court official. Normally, the intent of a gag order is to stop
the flow of information from court participants which divulges prejudicial matters, such as
the refusal of the defendant to submit to interrogation or take lie detector tests, any state-
ment made by the defendant to officials, the identity of prospective witnesses or their prob-
able testimony, any belief in guilt or innocence, or like statements concerning the merits of
the case.SeeSheppard v. Maxwel384 U.S. 333, 361 (1966)See generallRobert S.
StephenPrejudicial Publicity Surrounding a Criminal Trial, What a Trial Court Can Do
to Ensure a Fair Trial in the Face of a “Media Cirgi26 SurroLk U.L. Rev. 1063, 1084
(1992).

38. MCM, supranote 24, R.C.M. 806.

39. On 5 October 1994, Congress changed the name of the United States Court of
Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces
(CAAF). The names of the four intermediate service courts (Army, Air Force, Navy-
Marine, and Coast Guard Courts of Military Review, abbreviated, respectively, as
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ment has demonstrated that closure is necessary and narrowly tailored to
protect a compelling interest after considering all reasonable alternatives
to closure!! third, to codify that, from referral to authentication, the mili-
tary judge is responsible for all judicial records filed in connection with a
court-martial and is also responsible for determining whether and when
such court documents should be released to the media or to the public; and
fourth, to provide that the media and the public be given notice and an
opportunity to be heard before courts-martial sessions are closed or judi-
cial records are sealed; (2) amending R.C.M. 405(1)(8)require that
Article 32 hearings be open unless, prior to closing an Article 32, the media
and the public are given notice and an opportunity to be heard and closure
is based on the four-part test mandated by the Supreme Court and’€AAF;
and (3) updating service ethics rules on trial publicity to delete language
that is unconstitutionally vagué.

39. (continued) A.C.M.R., A.F.C.M.R., N.M.C.M.R., and C.G.C.M.R.) were also
changed. The current names of the four intermediate service courts are the Army Court of
Criminal Appeals, the Air Force Court of Criminal Appeals, the Navy-Marine Court of
Criminal Appeals, and the Coast Guard Court of Criminal AppegdeNational Defense
Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994) (cod-
ified at 10 U.S.C.S. § 941 (LEXIS 2000)).

40. As discussethfra, Section Ill, both the Supreme Court and the CAAF require
four conditions to be satisfied prior to closing a criminal trial: (1) the party seeking closure
must advance a compelling interest articulated by individualized, case-by-case, findings
that is likely to be prejudiced; (2) closure is narrowly tailored to protect the compelling
interest; (3) the trial court considered and rejected reasonable alternatives to closure; and
(4) the trial court made adequate, on the record, findings supporting the closure to aid in
appellate reviewSeeGlobe Newspaper Co. v. Superior Codfiy U.S. 596 (1982); ABC,

Inc. v. Powell, 47 M.J. 363 (1997); United States v. Scd&,M.J. 663 (Army Ct. Crim.
App. 1998).

41. MCM,supranote 24, R.C.M. 806(b) (currently authorizing the military judge to
close a court-martial session over the objection of the accused only when expressly autho-
rized by the MCM).

42. 1d. R.C.M. 405(h)(3) (currently allowing Article 32 investigations to be closed
in the discretion of the commander who directed the investigation or the investigating
officer).

43. See supraote 40.

44. As discusseitifra, Section V, each of the military service ethics rules currently
contains language that the Supreme Court found unconstitutionally vageetife v. State
Bar of Nevada501 U.S. 1030 (1991).
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Il. Free Expression
A. Supreme Court

The First Amendment provides that “Congress shall make no law . . .
abridging the freedom of speech or of the préssThe founding fathers
recognized that a free uncensored press is essential to a democracy to
inform the public about government operations and subject them to public
scrutiny?® Secrecy in government is fundamentally antidemocratic, per-
petuating bureaucratic errdts.In criminal justice matters, freedom of the
press allows the public to understand the criminal justice system and to be
confident that the system fairly secures justfce.

Attempts by the government, through statute or otherwise, to enjoin
the media from publishing information are called “prior restraifiis.”
Courts view prior restraints with a heavy presumption against their consti-
tutional validity>® The heavy burden on the government to justify a prior
restraint cannot be based on mere speculation of Harm.

The burden on the government is so high that it rarely tries to actually
enjoin the press from publicatiéh.Early landmark cases involving prior

45. U.S. ©nsT. amend. I

46. New York Times Co. v. United States, 403 U.S. 713, 715-17 (1971) (Black J.,
concurring).

47. Id. at 724 (Douglas J. concurring) (citing New York Times v. Sulliadt U.S.
254, 269-70 (1963)).

48. SeeNebraska Press Ass’n v. Stud27 U.S. 539, 587 (1976) (Brennan, J. con-
curring jointed by Stewart J. and Marshall J). These concurring Justices said that

commentary and reporting on the criminal justice system is at the core of
First Amendment values, for the operation and integrity of that system is
of crucial import to citizens concerned with the administration of gov-
ernment. Secrecy of judicial action can only breed ignorance and dis-
trust of courts and suspicion concerning the competence and impartiality
of judges; free and robust reporting, criticism, and debate can contribute
to public understanding of the rule of law and to comprehension of the
functioning of the entire criminal justice system, as well as improve the
quality of that system by subjecting it to the cleansing effects of exposure
and public accountability.

Id.

49. Bantam Books, Inc. v. SullivaB72 U.S. 58, 70 (1963); Jeffries v. Mississippi,
724 So. 2d 897 (Miss. 1998).

50. New York Times C0403 U.S. at 714 (per curiam).

51. Id. at 725(Brennan J., concurring).

52. The prior restraint doctrine doesn't apply to speech or press involving obscenity
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restraints werdear v. Minnesot® andNew York Times Co. v. United
States* In New York Timeghe government tried to enjoin thiew York
Timesfrom publishing the contents of a classified stdypout American
involvement in the Vietnam war that was secretly taken from the Depart-
ment of Defense and given to tNew York Timedy a former defense
department employee. The government argued that release of the classi-
fied study would endanger national security and that there were statutes
that arguably made publication of the study a criminaf®@@ix justices

in a per curiam opinion held that the government did not meet its burden.

In 1976 and 1977, the Supreme Court considered for the first time,
two cases in which state criminal courts enjoined the media from publish-
ing information®” In Nebraska Press Ass’n v. Stuatte justification for
the injunction was that publication threatened the accused’s Sixth Amend-
ment right to a fair tria?® In Oklahoma Publishing Co. v. District Court
of Oklahoma Counfythe justification for the injunction was the state’s
interest in preventing public access to records of juvenile proceedings.

Nebraska Presmvolved a highly publicized multiple murder where
the prosecutor and the defense jointly requested a court order stating what
information the media (or anyone else) may disclose or publish to the pub-
lic. Both sides were concerned that the massive press coverage created a
reasonable likelihood that prejudicial news would make it difficult, if not
impossible, to impanel an impartial jury and secure a fair trial. Nebraska
law required that the accused be tried within six months of his arrest, and
that a change of venue could move the case only to adjoining counties that,
the parties argued, received the same pubfiityy an open hearing, the

52. (continued) and other sppech not protected by the First AmendSestreed-
man v. Maryland, 380 U.S. 51 (1965).

53. 283 U.S. 697 (1931) (holding that state statute restraining publication of mali-
cious, scandalous, and defamatory articles against political and public figures violates the
First Amendment).

54. 403 U.S. 713 (1971).

55. This classified study was entitled, “History of U.S. Decision-Making Process on
Viet Nam Policy” and became commonly referred to as the “Pentagon Pajg=e.”
StePHEN Dycus ET AL., NATIONAL SecuRiTY Law, ch. 17, at 811 (2d ed. 1997).

56. Id. at 733-41 (discussing the germane criminal statutes to include the Espionage
Act).

57. Oklahoma Publ'g Co. v. District Court of Oklahoa0 U.S. 308 (1977) (per
curiam); Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976).

58. Nebraska Press Ass’'d27 U.S. at 542.

59. Oklahoma Publ'g430 U.S. at 1045.

60. Nebraska Press Ass'd27 U.S. at 545.
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county court heard oral argument on the motion but took no evidence. No
attorney for the press appeared. The original county court order prohibited
everyone in attendance at the hearing from disseminating any testimony
given or evidence adduced from the hearing (as well as from the open pre-
liminary hearing held the following day) and for the press to observe the
Nebraska Bar-Press Guidelirfdsthe Nebraska Supreme Court modified
the order. The new order restrained the press from reporting: (1) the exist-
ence and nature of any confessions or admissions made to law enforcement
officers, (2) any confessions or admissions made to any third parties except
members of the press, and (3) other facts “strongly implicative” of the
accused? The order expired when the jury was impané&dhe
Supreme Court granted certiorari and reversed.

The majority first held that any attempt by the government to prohibit
reporting of evidence adduced at an open proceeding is unconstitétional.
The majority agreed with the finding by the trial judge that there was
extensive pretrial publicity that (based on common sense) may impair the
accused’s right to a fair trial but rejected as speculative the trial judge’s
conclusion that there was a clear and present danger that the pretrial pub-
licity could impinge on the accused’s right to a fair trial in this éasEhe
Court went on to hold that the state did not meet its heavy burden to justify
the injunction because: (1) the record did not provide evidence that mea-
sures short of a prior restraint on the news media would not have suffi-
ciently mitigated the adverse effects of trial publi€y2) the part of the
order prohibiting the press from reporting on facts “strongly implicative”
of the accused was vague and overbroad, and (3) the fact that the order was
temporary did not change its character as a prior res#faint.

61. Id. at 542, 543. The Nebraska Bar-Press Guidelines are voluntary standards
adopted by members of the state bar and news media regarding what information is appro-
priate for print in pending criminal cases. Both the American Bar Association Model Rules
and the Army have ethical standards governing extra-judicial statements in criminal cases.
These ethical rules will be discusdgfta in Section V.

62. 1d. at 545.

63. Id.

64. 1d. at 568. See alsdeffries v. Mississippif24 So. 2d 897 (Miss. 1998).

65. Nebraska Press Ass’'d27 U.S. at 568-69.

66. Id. at 539, 543. The state court implied that alternatives to prior restraint would
be ineffective. Although the county court did not hold an evidentiary hearing, the District
Court conducted a hearing where county court judge testified and newspaper articles about
the case were admitted into evidenée.

67. Id. at 568-69.



13 MILITARY LAW REVIEW [Vol. 163

The majority noted that widespread, even adverse pretrial publicity
does not necessarily lead to an unfair ffalCases where such publicity
is prejudicial are rar€’ The Court stated that, in the few cases where it
had reversed convictions tainted by prejudicial pretrial publicity, the taint
could have been cured by some measure short of a prior restraint on the
press’® Such measures include a change of venue, postponement of trial
until prejudicial publicity abates, voir dire, jury instructions to decide
issues only on evidence presented at trial, jury sequestration, and trial court
“gag orders” limiting extra-judicial statements by participating counsel,
police, and witness€$. Notwithstanding this dicta, the majority did not
rule out the possibility of an extreme case where there would be such a

68. Id. at 554.

69. Id.

70. Id. at 569 (referring to Sheppard v. Maxw@84 U.S. 333, 363 (1966); Estes v.
Texas,381 U.S. 532, 550-551 (1965); Rideau v. Louisi&T8,U.S. 723, 726 (1963); Irvin
v. Dowd, 366 U.S. 717, 728 (1961)).

71. 1d. at 563-64. Thirteen years later, in 1991, the Supreme Court limited the
requirement for searching voir dire to gauge the impact of pretrial publicitylu™din v.
Virginia, 500 U.S. 415 (1991), the Supreme Court affirmed a death penalty conviction in a
state case of a convict serving a sentence for murder who killed again while on work
release. There was massive pretrial publicity against the accused that included information
about his past criminal record, that he was rejected for parole six times, accounts of his
prison misconduct, details about his first murder, comments that the death penalty was not
available when Mu’ Min was convicted for his first murder, and indications that Mu’ Min
confessed to the current murder. The defense submitted 64 voir dire questions for the court
to ask regarding the content of pretrial publicity, asked for individual voir dire, and a change
of venue. The trial court rejected the entire defense request and, instead, asked in group
voir dire, whether jurors had prior information about the case. The jurors answering “yes”
were divided into groups of four and asked by the trial court whether they had formed an
opinion about the case and whether they could be impartial notwithstanding the information
they already knew about the case. No questions were asked about the content of the news
that the jurors saw. The Supreme Court stated that trial courts have wide discretion in voir
dire and held that an accused’s constitutional right to an impartial jury means that an
accused has a right to know whether a juror can remain impartial in spite of his exposure to
pretrial publicity. An accused has no constitutional right to explore the content of publicity
jurors have been exposed to. For an additional discussion of alternatives to prior restraint
in high profile cases, see Charles H. Whitebread & Darrell W. ContFaessPress v. Fair
Trial: Protecting the Criminal Defendant’s Rights in a Highly Publicized Trial by Applying
the Sheppard-Mu’-Min Remed39 S. Gi. L. Rev. 1587 (1996); William G. KastirRre-
sumed Guilt: Trial by the Media the Supreme Court's Refusal to Protect Criminal defen-
dants in High Publicity Cased0 N.Y.L. $H. J. Hum. Rrs. 107 (1992). A few post-
Mu’Min cases were reversed for prejudicial pretrial publicity impacting on the accused’s
right to a fair trial by an impartial jurySee, e.g.United States v. Beckner, 69 F.3d 1290
(5th Cir. 1995) (recognizing that Federal Circuits such as the Fifth Circuit may require con-
tent based voir dire in their jurisdictions); Tuggle v. Thompson, 854 F. Supp. 1229 (W.D.
Va. 1994) (granting habeas petition in part because of voir dire restrictions on the defense).
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threat to fair trial rights that would possess the requisite degree of certainty
to justify a prior restraint? Three Justices, with a fourth leaning this way,
flatly rejected prior restraints on the press as a permissible means of
enforcing an accused’s Sixth Amendment right to a fair f#ial.

Nebraska Pressalso recognized that a state might not be able to
enforce a restraining order against a media source outside its territorial
jurisdiction./4 Military courts would face similar jurisdictional issues
enforcing an order against the media. Manual for Courts-Martiapro-
vides no authority for the military judge to punish a media violation of an
order by a military judgé®

The Supreme Court has consistently struck down government
attempts to limit media publication of events or information when the
media has legitimately obtained the information by attending a proceeding
or when the government has released the informatio@klahoma Pub-
lishing Co. v. District Court of Oklahoma Couyifythe Supreme Court
struck down a state court order enjoining the media from publishing the
name or photograph of a juvenile court proceeding attended by the media.
State law mandated closed juvenile proceedings unless a judge specifically
ordered an open hearifg.In this case, the media was allowed to attend
the juvenile hearing but the judge never specifically ordered that the hear-
ing be open. The Supreme Court held that once the media is allowed to
observe the proceedings, it can “print with impunity” what it observes tran-

72. Nebraska Press Ass'd27 U.S.at 569.

73. Id. at 572 (Brennan J. concurring with Stewart J., and Marshall J. joining). Jus-
tice Stevens agreed with the principle that courts cannot enjoin the press to protect an
accused’s right to a fair trial but he did not discount the possibility that there may be a suf-
ficiently extreme case where a prior restraint may be imposedt 617 (Stevens, J. con-
curring).

74. 1d. at 565 (holding that the state court lacks in personem jurisdiction over the
media entity).But seeState-Record v. South Caroliri)4 S.E.2d 592 (S.C. 1998) (citing
Degen v. United State517 U.S. 820 (1996) for the proposition that courts have inherent
authority to protect their proceedings).

75. SeeMCM, supranote 24, art. 48, R.C.M. 801(b)(2), R.C.M. 809. Article 48
authorizes courts-martial to punish for contempt any person using a menacing word, sign,
or gesture in its presence or who disturbs its proceedings by riot or disorder. R.C.M.
801(b)(2) authorizes the military judge to exercise contempt power subject to R.C.M. 809.
R.C.M. 809 implements Article 48. The discussion to R.C.M. 809 states that the military
judge issue orders to ensure orderly progress of trial but may not punish violations of such
orders by contempt.

76. 430 U.S. 308 (1977).

77. 1d. at 309.
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spiring in the courtroom® The Supreme Court has also struck down state
attempts to impose civil and criminal sanctions, not amounting to injunc-
tions, against the media to deter the media from publishing information,
such as the name of rape victims, that the state does not want publicized
when the information being published was released by the government or
made available in an open criminal proceedthg.

The Supreme Court has carved out one limited exceptigaticaska
PressandOklahoma Publishing® Seattle Times Co. v. Rhinehagheld
a trial court order restraining a media entity that was a party to the litiga-
tion®! from disclosing information obtained through discovery in a civil
case®? The order in this case did not prevent the Seattle Times Company
from publishing or distributing any information obtained through discov-
ery, if it also obtained the same information from an outside sétirthe
deciding factor in this case was that the newspapers were parties to the law-
suit and would not have obtained the information but for its discovery
rights as a party. The Court opined that a party’s right of access to discov-
ery is a matter of legislative gra®e Access to discovery is solely for pur-
poses of trying the suit. Restraints on discovered information are not a
restriction on a traditionally public source of informatfén.

78. 1d. at 311 (citing Craig v. Harney, 331 U.S. 367 (1947) (“Those who see and hear
what transpired [in the courtroom] can report it with impunity.”)).

79. SeeFlorida Star v. BJF491 U.S. 524 (1989) (rape victim’'s name lawfully
obtained from police records); Smith v. Daily Mail Publ'g @d.3 U.S. 97 (1979) (juvenile
offender’s name without written approval of juvenile court where paper learned of name
from witnesses, the police, and a local prosecutor); Cox Broad. Co. v.42thb,S. 469
(1975) (rape victim’s name revealed during trial).

80. Seattle Times Co. v. Rhinehat§7 U.S. 20 (1984).

81. The media defendants were 8eattle Times Cand thaValla Walla Union Bul-
letin. See idat 23.

82. Id. The media entities were defendants in a civil defamation suit brought by a
religious organization. Over plaintiff’s objection the media entities obtained, through dis-
covery, a list of donors who made contributions to the religious organization and other
membership information. The court issued the protective order for good cause, pursuant to
Federal Rule of Civil Procedure 26(c), finding that that public release of the information
would adversely affect reputation and privacy of the donors and members.

83. Seattle Times Cp467 U.S.at 34.

84. Id. at 21.

85. Id.



2000] MEDIA RIGHTS OF ACCESS IN MILITARY CASES 16

The question left unresolved I8eattle Timess whether a court can
enjoin the media from printing discovery information it obtains from a
court participant who violates a protective order. Under the rationale of
New York Timgssuch an injunction should violate the First Amendniént.
Two recent cases have upheld injunctions restraining the media from pub-
lishing information gathered in violation of the attorney/client privilege.
In United States v. Noriegahe Eleventh Circuit upheld a temporary
restraining order (TRO) preventing Cable News Network (CNN) from
publishing recordings of telephone calls made from prison between
Noriega and his attornéy. In State-Record v. South Carolinthe
Supreme Court of North Carolina upheld a TRO prohibiting the media
from publishing a videotape containing privileged communication
between an accused and his attofifey.

Nebraska Preg®klahoma Publishings the law of prior restraints in
criminal cases today. The practical lesson from these cases is that enjoin-
ing the press from reporting information it lawfully obtains is, normally,
not an option in criminal caséy.

B. Military Courts

The parties to courts-martial are the United States and the accused;
thus, the facts dbeattle Timewill not occur in military trials. To date, no
military court, in any published case, has attempted to enjoin the media
from publishing information.

86. New York Times Co. v. Sulliva03 U.S. 713 (1971) (striking down prior
restraint where media published classified study that was taken from the Department of
Defense without authorization and given to the media).

87. 917 F.2d 1543 (11th Cir. 1990). The trial court granted the TRO because CNN
did not produce the tape of the recorded conversations for the district court to review. The
district court, in a later decision, refused to permanently enjoin CNN from publishing the
tapes, finding that neither the threat of pretrial prejudice nor the impact on effective assis-
tance of counselwas sufficiently jeopardized to justify a prior restr&eeUnited States
v. Noriega,752 F. Supp. 1045 (1990). The Supreme Court denied certio@abie News
Network, Inc. v. Noriegal98 U.S. 976 (1990) (Marshall, J. dissenting). Justices Marshall
and O’Connor would have granted certiorari to make clear that courts do not have authority
to temporarily restrain media publication pending application oRtteraska Prestest.

88. 504 S.E.2d 592 (S.C. 1998).

89. Itis unclear whether the media may be restrained from publishing information it
obtains unlawfully.See New York Timet03 U.S. at 17But see Norieg®17 F.2d at 1543;
State-Recordb04 S.E.2d at 592Injunction may not be an option even if the information
is unlawfully obtained by the media.
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Few military cases have addressed the impact of pretrial publicity on
an accused’s right to a fair trial by an impartial jiftyTo date no military
case has been reversed for this reason.

Ill. Access To Criminal Proceedings and Pretrial Investigations
A. Distinctions Between Right of Free Expression and Right of Access

Freedom of expression under the First Amendment allows the media
to express or publish information it acquires without government restraint
or interferenc€! The media also has a qualified First Amendment right of
access to criminal trials and certain pretrial proceedifgBinally, the
media has a common law right to inspect and copy judicial regbrds.
trial attorney cannot form an effective media relations strategy without
understanding the scope of and distinctions between media rights of free

90. A detailed analysis of the impact of prejudicial pretrial publicity on the accused’s
right to a fair trial by an impartial jury is beyond the scope of this article. Several recent
military cases have addressed this is@eeUnited States v. Rockwop82 M.J. 98 (1999)
(rejecting accused’s allegation of pretrial publicity finding that accused generated most of
the publicity and argued against a government motion to instruct members to avoid pretrial
publicity); United States v. Curtid4 M.J. 106, 132-39 (1996) (defining two types of prej-
udice that may result from publicity—presumed prejudice where pretrial publicity is preju-
dicial and inflammatory and has saturated the community; and actual prejudice where the
publicity results in jurors with such fixed opinions that they cannot impartially judge the
guilt of the accused); United States v. Lovidg, M.J. 213, 253 (1994) (finding that the
defense was not denied media information to raise prejudicial trial publicity challenge);
United States v. Moultakk1 U.S. 822 (N.M.C.M.R. 1985) (opining that official involve-
ment by giving post-trial interviews with press does not automatically disqualify convening
authority or SJA from post-trial review); United States v. Garw@6d\.J. 148 (C.M.A.

1985) (holding that the military judge’s violation of the American Bar Association Code
of Judicial Conduct by publicly discussing an on-going trial with the media did not disqual-
ify him in trial by members where extensive voir dire of members revealed no prejudicial
impact); United States v. Paridi2 M.J. 679 (A.C.M.R. 1981) (deciding that an SJA is not
disqualified from preparing post trial review because he explained plea bargain procedures
in post-trial interview with installation newspaper); United States v. QdeefNMCM 96

00469, 1997 CCA LEXIS 277 (N.M. Ct. Crim. App., Apr. 9, 1997) (finding no connection
between extensive media coverage of rape of Okinawan school girl by three Marines and
accused’s trial).

91. New York Times403 U.S. at 713.

92. Press-Enterprise Co. v. Superior Cotifg U.S. 1 (1986).

93. Nixon v. Warner Communications, Iné35 U.S. 589 (1978).
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expression and media rights to access proceedings and information in
criminal cases.

The media’s right to free expression is virtually absoltit€ounsel
and courts can almost never prevent the media from publishing informa-
tion produced at a public proceeding or information the media obtains
from third party sources not affiliated with a judicial proceedimd.he
Supreme Court considers an attempt by the government to silence’®delay,
or penaliz&’ media publication of information as a prior restraint. Prior
restraints are presumed unconstitutici§al.

The media right of access to criminal proceedings is less broad than
the right to free expression. The Supreme Court has held that the media
has a qualified First Amendment right to attend criminal tf&jsiry
selection proceeding8? and pretrial probable cause hearifsin these
access decisions, the Supreme Court has developed a two-part test to deter-
mine whether the media has a qualified First Amendment right of access
to attend other proceedings involving criminal cases. The cases refer to
this analysis as the test of experience and Bgid=irst (the experience
prong), the Court assesses whether the United States has experienced a his-
tory of openness or public access to the type of proceeding at issue. Sec-
ond (the logic prong), the Court determines whether public access to such

94. See New York Times Cd03 U.S. at 713.

95. Nebraska Press Ass’'n v. Studt7 U.S. 539 (1976). The Court recognized that
there is no absolute right to free expression but it would be difficult to show the kind of
threat to fair trial rights that would be so certain to justify a prior restraint on the nekdia.
at 569-70.

96. Id. at 559-61 (finding a government order to the media to postpone publication
to be a prior restraint); United States v. Latidré Associated Press), 162 F.3d 503 (7th
Cir. 1998) (“[O]nce access is found to be appropriate, access ought to be ‘immediate and
contemporaneous.™).

97. SeeLandmark Communications v. Virginial35 U.S. 829 (1978) (holding
unconstitutional a statute criminalizing publication about proceedings of state commission
investigating judicial misconduct).

98. Nebraska Press Ass'd27 U.S. at 570.

99. Richmond Newspapers, Inc. v. Commonwealth, 448 U.S. 555 (1980); Globe
Newspaper Co. v. Superior Court, 457 U.S. 596 (1982).

100. Press-Enterprise Co. v. Superior Caotft U.S. 501 (1984 PfessEnterprise
).

101. Press-Enterprise Co. v. Superior Califg§ U.S. 1 (1986 RressEnterprise 1).

102. SeeEl Vocero de Puerto Rico v. Puerto Ri668 U.S. 147, 149 (1993press-
Enterprise I| 478 U.S. at 8Globe Newspaper Co457 U.S. at 604-07.
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proceedings logically plays a patrticularly significant role in the function-
ing of the judicial process and the government as a whdle.

If the proceedings have traditionally been open and public access is
essential to the proper functioning of the judicial system, then the media
has a First Amendment right to attend the procee¥thd.he media also
has standing to challenge denial of acé&s$he party seeking to prevent
the media right of access must show, in specific, on the record, findings
that (1) closure is essential to preserve higher values or compelling inter-
ests; (2) individualized, case-by-case findings justify each closure; (3) clo-
sure is narrowly tailored to serve the compelling intéi®sfTo conclude
that closure is narrowly tailored to achieve the interest, the court must con-
sider alternatives to closut®’ This is typical fundamental right/strict
scrutiny analysid%8

103. SeeUnited States v. Cride6,75 F.2d 550, 556 (3d Cir. 1982) (listing the fol-
lowing six societal interests encouraged by open hearings that must be considered in eval-
uating the logic prong: (1) promotion of informed discussion of governmental affairs by
providing the public with the more complete understanding of the judicial system; (2) pro-
motion of the public perception of fairness which can be achieved only by permitting full
public view of the proceedings; (3) providing a significant community therapeutic value as
an outlet for community concern, hostility, and emotion; (4) serving as a check on corrupt
practices by exposing the judicial process to public scrutiny; (5) enhancement of the per-
formance of all involved; and (6) discouragement of perjury).

104. Compare Globe Newspaper Cd457 U.S. at 596 (criminal trial traditionally
open to publicith Pell v. Procunier417 U.S. 817 (1974) (prisons not traditionally open
to public)andJB Pictures, Inc v. Department of Defer@@F.3d 236, 240 (D.C. Cir. 1996)
(military bases not traditionally open to the publi€ee also Richmond Newspapd&#3
U.S. at 565-79 (discussing historical foundation for open public tri&@$)Houchins v.
KQED, Inc, 438 U.S. 1 (1978) (declining to apply the two-part test in deciding whether the
media has a First Amendment right of access to a county jail).

105. See Globe Newspaper C457 U.S. at 596. For a case-by-case approach to be
meaningful, the media and the public must have an opportunity to be heard on the question
of closure.Id. at 609 n.25.

106. PressEnterprise 1| 478 U.S. at 9; Press-Enterprise Co. v. Superior Court, 464
U.S. 501 (1984)RressEnterprise ).

107. PressEnterprise 11 478 U.S. at 14PressEnterprise ) 464 U.S. at 513.

108. The Sixth Amendment guarantees every accused the right to a public trial. The
same strict scrutiny test applies when a criminal proceeding is closed over the objection of
an accused. If the trial court closes a criminal proceeding over the objection of the accused
without applying the strict compelling interest/individualized findings/narrowly tailored
means test, the penalty is automatic reversal. Denial of an accused’s right to public trial,
over his objection, is one of the few constitutional errors the Supreme Court calls “struc-
tural defect” calls “structural defects.” Such structural defects are not subject to harmless
error analysis and and, if they exist, require automatic reversal without a showing of
prejudice. SeeNeder v. United States, 527 U.S. 1, 5 (1999); Waller v. Georgia, 467 U.S.
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When a court finds in an individual case that there is a compelling
interest®that conflicts with the media right of access, the court weighs the
interest asserted with the need and benefits for openness to determine
whether closure or a less stringent alternative is reqtiifed.

If the compelling interest is an accused’s Sixth Amendment right to a
fair trial, a proceeding cannot be closed unless the court makes a case spe-
cific finding that there is a substantial probability that the Sixth Amend-
ment right to a fair trial will be prejudiced by publicity that closure would
prevent, and that reasonable alternatives to closure cannot adequately pro-
tect that right!* Mandatory closure statutes to protect the right of all
accused to a fair trial are unconstitutioHal.

If the compelling interest is the privacy of a juror, the physical and
psychological well being of a victim, or other need to restrict disclosure of
sensitive information, then closure must be supported on the record by
individualized findings that closure is necessary to protect the interest in
each casé!l® Mandatory closure statutes to protect these interests in every
case are unconstitutiongf

108. (continued) 39 (1984)See alsdBell v. Jarvis, 198 F.3d 432 (4th Cir. 1999)
(reversing for denial of the accused’s Sixth Amendment right to public trial a conviction of
rape and sexual assault of minor step-granddaughter); Braun v. Powell, 77 F. Supp. 2d 973
(E.D. Wis. 1999) (reversing for denial of the accused’s Sixth Amendment right to public
trial a conviction of first degree murder); Carter v. Maryland, 738 A.2d 871 (Md. 1999)
(reversing for denial of the accused’s Sixth Amendment right to public trial a conviction of
rape of 14 year-old).

109. Interests typically cited to preclude media access to information or proceedings
in criminal cases include: (1) preventing prejudicial publicity that threatens an accused’s
Sixth Amendment right to a fair trial by an impartial jury; (2) protecting testifying wit-
nesses from trauma, embarrassment, or humiliation; (3) protecting trial participant privacy;
(4) protecting trial participant safety; (5) preventing disclosure of government information
that threatens national security, or is protected by government privilege; (6) preserving the
confidentiality of law enforcement information or the identity of undercover officers or
informants; (7) protecting trade secrets or other confidential commercial information; and
(8) concealing the identity of juveniles. For examples of cases involving these interests,
seesupranotes 29-36.

110. PressEnterprise ] 464 U.S. at 512.

111. Id. at 514;El Vocero de Puerto Ri¢c608 U.S at 150.

112. 112.El Vocero de Puerto Ri¢608 U.S. at 147.

113. Globe Newspaper Co. v. Superior Cotbf U.S. 596, 607-10 (1982).

114. 1d. at 611 n.27.
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Finally, when the right of access is triggered, access should occur
immediately*'®> The government may not prevent the media from attend-
ing a proceeding by offering to provide a transcript of the proceeding after
it occurst®

B. Access to Criminal Trials

In 1980, the Supreme Court held, for the first time, that the press and
the public have a First Amendment right of access to criminal tials.
This right of access is the right to attend a proceeding and to hear, see, and
communicate observations aboutft. In Richmond Newspaperthe
Courtheld that criminal trials were historically open to the public and that
the public plays a positive role in the functioning of criminal trials (the
experience/logic test}® As the experience/logic test is met, the First
Amendment right of access attaches to criminal tHals hus, a criminal
trial may not be closed to the public without a compelling interest articu-
lated in findings on the record, and a determination by the court that alter-
native measures short of closure were considered and deemed insufficient
to protect the overriding intere'stt

Two years later, the Supreme Court fine-tuned the test for closing pro-
ceedings to which the First Amendment right of access has attached. Any
closure of part or all of a trial must also be narrowly tailored to serve that
interestt?? This test remains the law of the lar@lobe Newspaper Co. v.
Superior Courtstruck down a state statute mandating trial closure during

115. United States v. Ladth(re Associated Press), 162 F.3d 503 (7th Cir. 1998).
(“[O]nce access is found to be appropriate, access ought to be ‘immediate and contempo-
raneous.”).

116. Id.

117. Richmond Newspapers, Inc. v. Commonwedii8, U.S. 555, 558-81 (1980).

118. Id. at 576.

119. Id. at 574-78.

120. Id. at 580.

121. Id. at 581 (suggesting alternatives to closure citetllblgraska Press Ass'n v.
Stuart 427 U.S. 539, 563-565 (1976) aBtdeppard v. MaxwelB64 U.S. 333, 357-362
(1966)). These alternatives include changing venue of trial to one with less publicity, post-
poning the trial so that public attention would decrease, intensive voir dire, and emphatic
and clear jury instructions on the duty of jurors to decide a case based only on evidence pre-
sented in open court, sequestration, and court imposed “gag orders” limiting what trial par-
ticipants (normally, lawyers, police and witnesses) may khy.

122. Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982).
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the testimony of a minor victim in sex offenses casésThe statute did

not deny the media access to transcripts of the closed portions of the
trial.12* While the Court recognized that protecting the physical and psy-
chological well-being of a minor victim is a compelling state interest, it
held that statutorily mandated closure without particularized case-by-case
determinations was not narrowly tailored to serve that intéfesthe

Court emphasized that its holding was narrow in that only a mandatory clo-
sure law respecting the testimony of minor sex victims is unconstitu-
tional1?® The unanswered question is whether statutes mandating closure
for interests other than the privacy of a minor sex victim are constitu-
tional 127

Both Richmond NewspapeendGlobe Newspaper Coecognized
the power of courts to impose reasonable time, place, and manner restric-
tions to control courtroom decorum, to withhold access to sensitive details
concerning victims and the victim’s future testimony, and to hold in-cam-
era conference's®

123. Id.

124. 1d. at 610.

125. 1d. at 607-09. The court rejected as speculative and contrary to logic and com-
mon sense, the second interest advanced by the state—that mandatory closure encourages
minor victims to come forward and provide accurate testiméshyat 609-10.

126. Id. at 609 n.22, 611 n.27. The court, in dicta, indicated that a statute giving a
trial judge discretion to close a trial during the testimony of a minor victim of a sex offense
is constitutional.

127. SedUnited States v. Three Juvenilé4,F.3d 86, 89 (1st Cir. 199%krt. denied,

517 U.S. 1166 (1996). The Supreme Court has never determined whether the First Amend-
ment right of public access attaches to juvenile proceedings, nor whether across-the-board
closure of such proceedings violates the First AmendmdntSee alsdJnited States v.
Lonetree31 M.J. 849, 852-55 (N.M.C.M.R. 199@)f'd and rem'd35 M.J. 396 (C.M.A.

(1992). Military Rule of Evidence 505(j)(5) authorizes, but does not require, a military
judge to close portions of a court-martial during testimony of a witness that discloses clas-
sified information. The court rejected the defense arguments, finding a distinction between
closure based on individual privacy interests where individual findings are required to jus-
tify each closure and closure because of information detrimental to the national security
where the individualized findings addresses the type information to be protected. Thus,
once the military judge made findings that individualized classified information is detri-
mental to national security, he does not have to make individualized findings each time a
witness or document refers to the informatidah.

128. Globe Newspaper Co457 U.S. 607 n.17, 609 n.2BRichmond Newspapers
Inc., 448 U.S. at 598 n.23. In Sixth Amendment public trial cases, federal circuit courts
have distinguished between total closure (closed to the public and media) and partial clo-
sure (open to the public but closed to one or more persons). The circuits are divided over
whether partial closures may be justified on a lesser standard of “substantial r€ason.”
pare United States v. Osborne, 68 F.3d 94 (5th Cir. 1995) (citing decisions by the Second,
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C. Access to Pretrial and Other Hearings Relating to a Criminal Trial

In 1984 and 1986, the Supreme CourtPiessEnterprise +2° and
PressEnterprise 11130 extended the media’s constitutional right of access
to voir dire proceedings and preliminary probable cause hearings, respec-
tively. Also in 1984, Supreme Court dictaWaller v. Georgiarecognized
the media’s right to attend suppression hearlfy#\s with criminal trials,
voir dire proceedings, preliminary probable cause hearings, and suppres-
sion hearings met the experience/logic t&st.

PressEnterprise Iviewed voir dire as part of a criminal trigd3
PressEnterprise IIfound it significant that preliminary probable cause
hearings often provide the sole means for the public to observe the opera-
tion of the criminal justice system in many cakésNo felony trial can
take place unless there is a grand jury indictment or a finding of probable
cause by a neutral and detached magistrate at a preliminary hearing (or
both if the accused requests a preliminary hearing after the grand jury has
returned an indictment$® Preliminary probable cause hearings are adver-
sarial. The accused may personally appear, be represented by counsel,
cross-examine witnesses, present evidence, and move to suppress illegally

128. (continued) Eighth, Ninth, Tenth, and Eleventh Circuits to hold that partial clo-
sures do not raise the same Constitutional concerns as total closures and may be justified
by a “substantial reason” for closunajth Bell v. Jarvis, 198 F.3d 432 (4th Cir. 1999)
(declining to adopt “substantial reason” for partial closure because the Supreme Court
requires a compelling interest to justify all closures).

129. Press-Enterprise Co. v. Superior Cot U.S. 501 (1984 PfessEnterprise
).

130. Press-Enterprise Co. v. Superior Calif§ U.S. 1 (1986 RressEnterprise 1).

131. 467 U.S. 39, 44-46 (1984) (holding that the Sixth Amendment is violated when
a suppression hearing is closed over the objection of the accused without meeting the com-
pelling interest/individualized findings/narrowly tailored means test). Improper closing, in
violation of the Sixth Amendment is a structural defect in the trial resulting in automatic
reversal. See supraote 108.

132. The experience prong is met when there is a tradition of public access to the
type of proceeding. The logic prong is met when the public plays a particularly significant
positive role in the functioning of such proceedings.

133. Openness in criminal trials, including the selection of jurors, enhances the fair-
ness and appearances of the criminal trial. Public jury proceedings vindicate the concerns
of victims and the community in knowing that offenders are being brought to account for
their criminal conduct by jurors fairly and openly select&ke Press-Enterprise 464
U.S. at 501, 509.

134. Press-Enterprise J478 U.S. at 12.

135. AlthoughPress-Enterprise |addressed California procedures, similar grand
jury/preliminary probable cause hearing procedures are conducted in otherdtaties0-

12,n.3.
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obtained evidencE® PressEnterprise llextended the First Amendment
right of access to preliminary probable cause hearings because of their
extensiveness and importance to the criminal justice system and the final-
ity of the case at the preliminary hearing stage when no probable cause is
found based on competent evidefte Waller recognized similar public
interests in suppression hearings, which frequently involve allegations of
police and prosecutorial misconddé®. Thus, the strict scrutiny, First
Amendment access analysis applied to closures of criminal trials applies
equally to closures of voir dire proceedings, preliminary probable cause
hearings, and suppression hearihgs.

In 1993, the Supreme Court unanimously rejected an attempt by
Puerto Rico to distinguish its closed preliminary probable cause hearings
from the preliminary probable cause hearings (like the ones conducted in
California) held to be traditionally open RressEnterprise Il. In El Voc-
ero de Puerto Rico v. Puerto Rjtbe Puerto Rico Supreme Court upheld
Puerto Rico’s statute closing preliminary probable cause hearings unless
the accused requests that it be op€nThe court held tha®ressEnter-
prise Il was not controlling because preliminary probable cause hearings
were traditionally closed in Puerto Rico’s history and open hearings would
prejudice an accused’s right to a fair trial because Puerto Rico was small
and densely populatéd* The Supreme Court found the Puerto Rico dis-
tinctions insubstantidt}” holding that the inquiry as to whether there is a
history of openness looks to the history of the United States as a whole, not
the history of a particular jurisdiction and that, although the threat of prej-

136. Id. at 12.

137. 1d.

138. Open suppression hearings are needed because the public has a strong interest
in monitoring police and prosecutors and in exposing allegations of miscoSeec¥aller
v. Georgia, 46TJ.S. 39, 45-46 (1984).

139. Closure must be justified by a compelling interest, based on individualized
findings on the record, and must be narrowly tailored to achieve the compelling intere-
stafter alternatives have been considered by the cBaeGlobe Newspaper Co. v. Supe-
rior Court, 457 U.S. 596 (1982)For a thorough overview of the Supreme Court’s
development of th&®ichmond Newspapers/Globe Newspaper/PEsgsrprise lltest and
its application by military courts, sédajor Mark Kulish,The Public’s Right of Access
to Pretrial Proceedings Versus the Accused’s Right to a Fair, Fiahy Law., Sept. 1998,
at 1.

140. El Vocero de Puerto Rico v. Puerto RB08 U.S. 147 (1993). The preliminary
hearing was similar in scope, procedure, and importance to the California probable cause
preliminary hearing addressedRmnessEnterprise II.

141. 1d. at 149.

142. 1d.
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udice to the defendant is a legitimate interest, it must be determined on a
case-by-case basit

The Supreme Court has never held that the media has a First Amend-
ment right of access to all pretrial proceedings or other judicial proceed-
ings involving disposition of criminal misconduét. The Supreme Court
has recognized thah the discretion of the trial judgén-camera reviews
and closed evidentiary hearings may be appropriate to determine admissi-
bility of a sexual offense victim's behavior or sexual predisposition, or
admissibility of unreliable or illegally obtained evideriée Transcripts of
in-camera conferences and other closed proceedings must be released once
the interest justifying the in-camera proceeding no longer éffsts.

143. Id. at 150.

144. Both the Federal and Military Rules of Evidence 412(c) mandate closed hear-
ings to determine relevance, in nonconsensual sexual offenses, of victims behavior or sex-
ual predisposition.SeeMCM, supranote 24, M.. R. Bvip. 412(c), Ep. R. Bvip. 412 (c).

Many states have statutes mandating closure for juvenile defendants. The Supreme Court
has, thus-far, left these statutes undisturbed, even though such mandatory closures are
unconstitutional under the rationale ®fobe Newspaper Co457 U.S. 596 (1982)See

United States v. Three Juvenilég, F.3d 86 (1st Cir. 1995) (denying public access to juve-

nile arraignment and interpreting the Federal Juvenile Delinquency Act, 18 U.S.C. §8
5031-5042, to allow, but not require, closure). This case questions whether there is a First
Amendment right of access to juvenile proceedings because they have historically not been
open and the Supreme Court has never extended First Amendment jurisprudence applicable
to adult cases to juvenile§ee als@lobe Newspaper Co. v. Superior CodB7 U.S. 596,

612 (Burger, J., dissenting) (“Although states are permitted to mandate the closure of all
proceedings in order to protect a 17-year old charged with rape, they are not permitted to
require the closing of part of criminal proceedings in order to protect an innocent child who
has been raped or otherwise sexually abuse8é&g generalliPaul S. Grobmarthe Con-
stitutionality of Statutorily Restricting Public Access to Judicial Proceedings: The Case of
the Rape Shield Mandatory Closure Provisie® B.U. L. Rev. 271 (1986) (discussing the
conflict between mandatory rape shield closures and the First Amendment right of access
to criminal proceedings and concluding that mandatory closure does not violate the First
Amendment).

145. See Globe Newspaper Cod57 U.S. at 609 n.25. For the case-by-case
approach to be meaningful, the media and the public must be heard on the questions of
closure. This opportunity to be heard does not mean that a trial court may not protect a
minor victim by denying the media an opportunity to confront or cross examine the victim
or by denying the media access to sensitive details about the victim or his future testimony.
This discretion is consistent with the traditional authority of trial judges to hold in-camera
conferences. In so statinGlobe Newspaper Caited Gannett Co. v. DePasqualé43
U.S. 368 (1979), a case decided priok\aller v. Georgiawhere a plurality recognized
noFirst Amendment right of access for media to pretrial suppression hearing when the par-
ties agree to closurdd.

146. See Gannett Cp443 U.S. at 400 (holding that closure should be only to the
extent necessary to protect the asserted interest and that transcripts of closed proceedings
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In-camera conferences between judges and counsel to discuss admin-
istrative rather than adjudicative matters should not be considered trial pro-
ceedings triggering a media right of acc¥$sHowever, parties to a trial
may not thwart the media’s access to criminal proceedings by litigating
issues that should be addressed in open court in chatfibers.

Media access to other pretrial or judicial proceedings in criminal
cases depends on whether the proceeding is, in fact, a pretrial proceeding
or a proceeding involving disposition of criminal miscondd@t.If the
proceeding is adjudicative, the First Amendment right of access attaches if
the proceeding has been historically o58and if the public plays a par-
ticularly significant positive role in the proceeding (the experience/logic
test)151

Finally, in each of the four Supreme Court cases establishing a right
of access to trial and pretrial proceedings, the interest asserted to support
closure was found compellif§?> The problem in each case was that the

146. (continued) should be unsealed after the reason for closure has passed); United
States v. ValentR99 F.2d 1425 (11th Cir. 1993); United States v. Brooléigs, F.2d 1162,

1172 (9th Cir. 1982).

147. SedUnited States v. Gonzalel50 F.3d 1246, 1259 (10th Cir. 1998) (upholding
ex parte, in-camera proceedings under the Criminal Justice Act, 18 U.S.C. § 3006A, by
court appointed defense counsel to request investigative, expert, or other services necessary
for an competent defense). The court found no history of openness and that the public
would frustrate the process because the purpose of the ex parte, in-camera hearing is not to
reveal the strengths and weaknesses or the trial strategy of a defendant’d.case.

148. SeeNBC v. Superior Court, 980 P.2d 337 (Cal. 1999) (discussing cases where
parties have abused in chambers conferences by using them to discuss substantive issues,
such as motions in limine).

149. 1d.; see alsdJnited States v. McVeigl918 F. Supp. 1452, 1459 (W.D. Okla.

1996) (explaining that a “trial” begins with the appearance of a defendant in response to a
criminal complaint, indictment, or information begins the adversary process)

150. SeePress-Enterprise Co. v. Superior Codit8 U.S. 1, 8-9Rress-Enterprise
II) (citing the grand jury is an example of a traditionally closed proceeding where the public
would play a negative role in its functioningdee alsdJnited States v. Gonzalekh0 F.3d
at 1259 (holding that ex parte, in-camera proceedings under the Criminal Justice Act, 18
U.S.C. § 3006A by court appointed defense counsel to request investigative, expert, or
other services necessary for an competent defense fail the experience/logic test).

151. PressEnterprise 1| 478 U.S. at 10-13 (1986). Several circuits have applied the
two-part test to find a qualified First Amendment right to guilty plea hearfsgeTammy
HinshawRight of Access to Federal District Court Guilty Plea Proceeding or Records Per-
taining to Entry or Acceptance of Guilty Plea in Criminal Prosecytld® A.L.R. FEp. 621
(1994).

152. PressEnterprise Il 478 U.S. at 1 (accused’s right to fair trial); Waller v.
Georgia, 467 U.S. 39 (1984) (government interest not to taint wiretap evidence for future
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trial court issued sweeping, over broad closure orders that did not target the
interest the state sought to protect. Richmond Newspaperthe entire

trial was closed to protect the accused’s right to fair tPfalln Globe
Newspaper Cothe state statute required mandatory closure during the tes-
timony of a minor victim in a sex offense regardless of whether the victim
desired closur&* In PressEnterprise ] the entire individual voir dire of
almost six weeks was closed and the transcript sealed, even though the trial
judge opined that the majority of the information did not involve juror pri-
vacy>® In Waller, the entire seven-day suppression hearing was closed,
over the objection of the accused, even though the playing of the wiretap
evidence took only two and one-half hotft%.In Press-Enterprise |ithe

entire forty-one day preliminary probable cause hearing was closed to pro-
tect the accused’s right to a fair trial even though the defense did not move
to suppress any evident¥.

The message the Supreme Court is sending is that there are a variety
of interests that are compelling and may justify limited closure. To survive
appellate review, the trial court must support the compelling interest con-
clusion with case-by-case findings as to why the interest is compelling,
what alternatives have been considered and rejected, anlihvitieg clo-
sure is necessary, narrowly tailored, and specifically targeted to protect the
compelling interest>® Had the trial courts ilRichmond Newspapers
Globe Newspaper CaPress-Enterprise, Waller, andPress-Enterprise 1l
gone through this analysis and limited the periods of closure, the cases may
have been affirmet?®

152. (continued) prosecutions and privacy interests of third parties in the wiretaps);
Press Enterprise Co. v. Superior Court, 464 U.S. 501 (1P843<-Enterprise)l(juror pri-
vacy); Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982) (physical and psycho-
logical well-being of minor victim).

153. Richmond Newspapers, Ind48 U.S. at 564.

154. Globe Newspapers Gal57 U.S. at 607-10.

155. PressEnterprise | 464 U.S. at 513.

156. Waller, 467 U.S. at 42.

157. PressEnterprise 1| 478 U.S. at 4.

158. Improper closure over the accused’s objection, violates his Sixth Amendment
right to public trial and results in automatic reversade supraote 108.

159. The facts iRichmond NewspapandPress-Enterprise Jido not indicate that
the defendant’s right to fair trial was threatened (the asserted interest supporting closure).
In these cases, limited closure probably would not be supported by the record.
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D. Military Courts
1. Post-Referral Proceedings

Rule for Courts-Martial 103(8) defines a court-martial proceeding to
include the trial on the merits and all post referral pretrial and extra-trial
sessions under Article 39(Ef. The CAAF%and the intermediate service
courts of criminal appeal hold that the First Amendment right of access to
criminal trials applies to courts-marti®f The definition of a court-mar-
tial includes all Article 39(a) sessions, thus, the media has a right of access
under the First Amendment to Article 39(a) sessions as well as to trial pro-
ceedings'®® The media also has standing to complain if access is
denied'®* Military courts apply the strict scrutiny First Amendment anal-
ysis set forth byRichmond NewspapédfBlobe Newspaper CkRress-
Enterprise | and Il(compelling interest/individualized findings/narrowly
tailored test) to closures of the trial or Article 39(a) sessitns.

160. SeeMCM, supranote 24, R.C.M. 103(8) (defining court-martial). An Article
39(a) session is a hearing outside the presence of the court-members anytime after charges
have been referred to determine motions, objections, matters ruled upon by the military
judge, procedural issues, and, arraignments and pleas if permitted by service regulations.
SeeUCMJ art. 39(a).

161. Seediscussiorsupranote 39.

162. United States v. Trave2h M.J. 61 (C.M.A. 1987). The right to public access
to criminal trials extends to courts-martial. The compelling interest/individualized find-
ings/narrowly tailored means test must be met to justify cloddret 62.

163. See id.See als?BC, Inc. v. Powell47 M.J. 363, 365 (1997); United States v.
Scott,48 M.J. 663 (Army Ct. Crim. App. 1998) (“It is clear that the general public has a
qualified constitutional right under the First Amendment to access to criminal trials.”).

164. ABC, Inc, 47 M.J. at 365 (“When an accused is entitled to a public hearing, the
press enjoys the same right and has standing to complain if access is denied.”).

165. See id. United States v. Andersoa6 M.J. 728 (Army Ct. Crim. App. 1997)
(holding it to be abuse of discretion to close part of a trial without adequate justification);
United States v. Storg5 M.J. 677 (A.C.M.R. 1992) (declining to uphold closure of a prov-
idence inquiry where the trial court did not use the compelling interest/individualized find-
ing/narrowly tailored test). The individualized findings to justify the compelling interest
differ depending on the type of interest proffer&bmpareUnited States v. Lonetregl
M.J. 849 (N.M.C.M.R. 1990)ff'd in part set aside in par85 M.J. 396 (C.M.A. 1992)
with United States v. Terry, 52 M.J. 574 (N.M. Ct. Crim. App. 1999%netreewas a
national security case where the military judge was not required to make individualized
findings justifying each closed session where classified information would be disclosed.
The court held that closure based on classified information required individualized findings
that the information disclosed is classified, however, once the finding is made, closure is
appropriate for each disclosure.Terry, the court held that the government must do a case-
by-case analysis to balance concern for protection of a victim against the accused’s right to
public trial. See alsdJnited States v. Hershe30 M.J. 433 (C.M.A. 1985). For an over-
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Rule for Courts-Martial 806 governs public trials in the militfy.
Rule for Courts-Martial 806(b) (control of spectat&tSauthorizes milt-
tary judges to close a session of a court-martial to maintain the dignity and
decorum of the proceedings or for other good cause unless the accused
objectst®® Military judges have limited authority to close a court-martial
session over the objection of the accu¥8dNo session may be closed
over the objection of the accused unless closure is expressly authorized by
anotherprovision of the manudf® The onlyManualprovision authoriz-
ing closure during a trial is Military Rule of Evidence (MRE) 505(j), which
authorizes closure of trial proceedings when classified information is to be
introducedt’* Only four Manual provisions expressly authorize closure
of an Article 39(a) sessior? Military Rule of Evidence 412(c) requires
closure in cases of nonconsensual sexual offenses, for hearings to deter-

165. (continued) view of the Supreme Court’s development dRittenond News-
papers/Globe Newspaper Co./Press-Enterprise | abestiand its application by military
courts, see Kulisksupranote 139, at 1.

166. MCM,supranote 24, R.C.M. 806 (Public Trial).

167. 1d. R.C.M. 806(b). The discussion distinguishes between closure—-no member
of the public allowed to attend—and exclusion—certain individuals excluded from an open
proceeding. Sessions of a court-martial may not be closed over the objection of the accused
unless expressly authorized by another provision of the manual but exclusion of certain
people by the military judge does not constitute closure. This contrasts with federal circuit
decisions classifying exclusions of one or more persons as “partial closures” that must be
justified by either a compelling interest or by a substantial reason, depending on the
circuit. See supranote 128.

168. Id.

R.C.M. 806 (b) Control of spectators. In order to maintain the dignity
and decorum of the proceedings or for other good cause, the military
judge may reasonably limit the number of spectators in, and the means
of access to, the courtroom, exclude specific persons from the court-
room, and close a session; however, a session may be closed over the
objection of the accused only when expressly authorized by another pro-
vision of this Manual.

Id.

169. Id. The discussion states that sessions may not be closed over the objection of
the accused unless expressly authorized by another provision of the manual but exclusion
of certain people by the military judge does not constitute clos@eefederal circuit
casessupranote 128.

170. Id.

171. 1d. MiL. R. Brip. 505(j);id. R.C.M. 806(b) analysis, app. 22, at A21-46.

172. Id. MiL. R. Bvip. 412(c) (nonconsensual sexual offenses; relevance of victim’s
behavior or sexual predispositioig; MiL. R. B/ip. 505(i) (classified information)d. MiL.

R. Bvip. 506(j) (government privileged information other than classified).
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mine admissibility of the victim’s behavior or sexual
predispositiort.”® Military Rule of Evidence 505(i) and (j) allow, but do
not require, military judges to close an Article 39(a) session or trial during
the portion of the trial where classified information is to be
disclosedi’* Military Rule of Evidence 506(i) allows, but does not
require, in-camera Article 39(a) sessions to determine whether there is
information that is subject to a governmental privilétfe There is no
authority under théMlanual to close a trial, over the objection of the
accused, for any other reason, to include protecting a victim, adult, or child
from trauma, embarrassment, inability to testify in public, or retalidtion.

Notwithstanding the literal language of R.C.M. 806, military appel-
late courts have consistently held that military judges have authority to
close a session of a court-martial over the objection of the accused to pro-

173. Id. MiL. R. Bvip. 412(c). The rule also provides that the motion, related papers,
and record for the hearing be closed, unless the court orders otherwise. Because MRE
412(c) mandates closure, it, arguably, violates the First Amendment as interpi@tetdy
Newspaper Co.Sdslobe Newspaper Co. v. Superior Codg7 U.S. 596 (1982) (holding
mandatory closure of trial during testimony of minor victims of sex offenses unconstitu-
tional because it is not narrowly tailored to compelling state interest of protecting physical
and psychological well-being of minor victim$ut see idn.25 (explaining that courts can
protect minor victims by denying the press access to sensitive details concerning the victim
and the victim’s future testimony). The court found such discretion consistent with the tra-
ditional authority of trial judges to conduct in-camera conferences and that without such
trial court discretion, a State’s interest in safeguarding the welfare of minor victims would
be defeated before it could be litgatéd. Defense counsel should always consider object-
ing to any hearing closed pursuant to MRE 412(c) as violating the accused’s Sixth Amend-
ment right to public trial. Defense counsel should also consider the same objection to any
motion by the government to close any part of a court-martial or an Article 32 investigation.
The Supreme Court has determined that violating the accused’s Sixth Amendment right to
public trial is a structural defect requiring automatic reversal if the accused olffeas.
supranote 108. See alsdell v. Jarvis, 198 F.3d 432 (4th Cir. 1999) (finding failure by
appellate counsel to brief and argue that the trial was improperly closed over the accused’s
objection to be ineffective assistance of counsel).

174. MCM,supranote 24, R.C.M. 505(i), (j).

175. 1d. R.C.M. 505(i), 506(i).

176. R.C.M. 806 appears to give the military judge authority to reduce access in an
open trial, over the objection of the accused, by excluding part of the audience. The non-
binding discussion following R.C.M. 806 states:

Access may be reduced when no other means is available to relieve
inability to testify due to embarrassment or extreme nervousness . . . .
Occasionally the defense and prosecution may agree to request a closed
session to enable a witness to testify without fear of intimidation or acute
embarrassment, or to testify about a matter which, while not classified,
is of a sensitive or private nature. Closure may be appropriatein such
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tect the welfare of an alleged victim of a sexual assault iRthbmond
Newspapers/Globe Newspap@o. compelling interest/individualized
findings/narrowly tailored test is met. Umited States v. Hershedfie mil-

itary judge, during the testimony of the thirteen-year-old victim in a child
sex abuse case, closed the trial over the objection of the a¢élsEue
CAAF held the closure improper because it was supported only by counsel
proffer, not by evidence that closure was necessary to protect this particu-
lar victim from trauma or embarrassment. The trial court also failed to
consider whether alternatives to closure could protect the Vi&&imer-
sheyis significant because the Court of Military Appeals, citihgited
States v. GrundeH® stated that military judges have authority to close
limited portions of a trial over defense objection whenever the court deter-
mines that there is a compelling interest supported by individualized find-
ings and closure is narrowly tailored to protect the compelling interest after
considering and rejecting alternatives to closéifeGrundeninvolved clo-

sure to protect classified national security information, the only specific
area thevlanualexpressly authorizes closure of trial over the objection of
the accusedf!

176. (continued)

cases, but the military judge must carefully examine the reasons for the
request and weigh them against the public’s interest in attending courts-
martial. Excluding only part of the public may be more appropriate in
some cases.

Id. R.C.M. 806 (discussion)Cf. ABC, Inc. v. Powell47 M.J. 363, 365 (1997) (declining

to agree that requiring a witness to testify about personal sexual history plainly does not
qualify as a basis to close a pretrial hearing or court-martial). Federal courts have called
this type of reduced access “partial closure.” The circuits are divided over whether the
interest required to justify partial closures needs to be “compelling” or “substantial.” Such
partial closures over the accused’s objection have been reversed for violating the accused’s
Sixth Amendment right to public trialSee supraote 128.

177. United States v. Hershey, 20 M.J. 433, 435-36 (C.M.A. 1985).

178. Id. The CAAF held that when the accused’s Sixth Amendment right to public
trial has been violated, the accused does not have to prove specific prejudice to obtain relief.
Nevertheless, the CAAF affirmétkersheyfinding that only two people (the bailiff and the
escort) were asked to leave the courtroom. Because both were performing a government
function at the trial and were not attending as spectators, the practical effect of closure was
minimal.

179. 2 M.J. 116 (C.M.A. 1977).

180. Hershey20 M.J. at 436.

181. MCM,supranote 24, R.C.M. 806(b), M. R. Evip. 505.
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In 1999, the Navy-Marine Corps Court of Military Review reversed a
sexual assault case because the accused’s Sixth Amendment right to public
trial was violated. IUnited States v. Terrthe military judge closed the
trial during the testimony of the twenty-year-old alleged victim. Hke
sheythe closure was based solely on the proffer of counsel and not on any
evidence that closure was necessary to protect the witness in thi8case.
The Navy-Marine court ifferry, citing Hersheyand ABC, Inc. v. Pow-
ell,183 stated that military judges have authority to close sessions of a court-
martial over defense objection if the government can demonstrate a com-
pelling interest based on individualized findings and the closure is nar-
rowly tailored to protect that intere'$t'

Hersheyand Terry correctly cite the constitutional test for closures.
They wrongly assume that military judges have authority to close a court-
matrtial, over the objection of the accused, to protect an alleged victim. The
impediment to closure is not the First or the Sixth Amendments to the Con-
stitution. It is the language of R.C.M. 806. The rule clearly states, “a ses-
sion may be closed over the objection of the accused only when expressly
authorized by another provision in thMeanual”*8> The only provision
that authorizes closure to protect victims is MRE 412(c)(2). This rule
mandates closed Article 39(a) sessions to determine whether evidence of a
victim’s other sexual behavior or sexual predisposition is admissible in a
nonconsensual sexual offense case. If the evidence is deemed admissible,
MRE 412(c)(2) provides no additional authority to close the trial during
the victim’s testimony about sexual behavior, predisposition, or anything
else.

ABC, Inc. v. Powelk inapposite because it addresses Article 32 clo-
sures. A different rule, R.C.M. 405(h)(3), governs access by spectators to
Article 32 investigations. This rule, unlike R.C.M. 806(b), does not limit
the circumstances when an Article 32 investigation can be closed over the
accused’s objection.

182. United States v. Terry, 52 M.J. 574 (N.M. Ct. Crim. App. 1999). UHlée
sheyin Terrythe conviction was reversed because there were spectators who were removed
from the courtroom during the closure.

183. 47 M.J. 363 (1997) (holding that victim testimony about personal sexual history
can be a compelling interest justifying closure of an Article 32 investigation if based on
individualized findings).

184. Terry, 52 M.J. at 576.

185. The closure islobe Newspaper Céo protect the minor victim was pursuant
to a state statute mandating closure in such c&esGlobe Newspaper Co. v. Superior
Court,457 U.S. 596 (1982).
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Rule for Courts-Martial 806(b) should be amended for several rea-
sons:

(1) The literal language of R.C.M. 806 allows the military judge to
close trial and pretrial proceedings for good cause without employing the
compelling interest/individualized findings/narrowly tailored test. Both
the Supreme Court and military courts have clearly ruled that closure of
criminal proceedings without employing strict First Amendment scrutiny
is an unconstitutional violation of the media’s First Amendment right of
access to criminal proceedings and the accused’s Sixth Amendment right
to public trial. The number of military cases where appellate courts have
chastised the trial court’s failure to follow the compelling interest/individ-
ualized findings/narrowly tailored test prior to closure shows that R.C.M.
806(b) is misleading and needs to be amended to include the requirement
for heightened First Amendment scruths§.

Certainly, there are cases where closure in whole or in part may well
be justified!®” The problem with the current language of R.C.M. 806 is
that it lulls trial courts into closing proceedings based on counsel proffers
of “good cause” to justify closure. These cases face reversal on appeal
because findings supporting the justification for closure is not in the record
of trial. Rule for Courts-Martial 806 should be amended to require trial
courts to make on the record findings showing how the compelling inter-
est/individualized findings/narrowly tailored analysis was applied prior to
closure.

(2) With the compelling interest/individualized findings/narrowly tai-
lored means test added to R.C.M. 806, there is no reason to further limit
closures where the accused objects. Reasons, such as protecting a victim
from trauma, have been declared by both the Supreme Court and by the
CAAF to be compelling interests that justify closure if supported by indi-
vidualized findings:®® Closure may be justified to protect a victim even if
the accused objects.

186. SeeUnited States v. Hershey, 20 M.J. 433 (C.M.A. 1985); United States v.
Grunden, 2 M.J. 116 (C.M.A. 1977herry, 52 M.J. at 574; United States v. Scd@,M.J.

663 (Army Ct. Crim. App. 1998); United States v. AndergidhM.J. 728 (Army Ct. Crim.
App. 1997); United States v. StoBh M.J. 677 (A.C.M.R. 1992); United States v. Nunez-
morales,No. ACM 30476, 1994 CMR LEXIS 50 (A.F.C.M.R. Feb. 18, 1994); United
States v. Fiske28 M.J. 1013 (A.F.C.M.R. 1989); United States v. Czarnecki, 10 M.J. 570
(A.F.C.M.R. 1980).

187. See ABC, In¢.47 M.J. at 365 (holding that victim testimony about personal
sexual history can be a compelling interest justifying closure of an Article 32 investigation
if based on individualized findings).

188. See id.Hershey20 M.J. at 4367erry, 52 M.J. at 574.
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(3) Both the Supreme Court and the CAAF have held that the media
has standing to challenge closure ord&tRule for Courts-Martial 806 is
silent on the issue of media standing. Neither the discussion nor the anal-
ysis of the rule addresses media standing.

2. Pre-Referral Proceedings

There are proceedings, other than Article 32 investigations, such as
seven-day pretrial confinement reviews or depositions, that may occur
prior to referrals®® TheManual for Courts-Martialis silent on the issue
of openness for such pre-referral proceedings. There have been no
reported military cases where the press or the accused has challenged a clo-
sure of a seven-day confinement review or a deposition. Federal circuit
cases have found a First Amendment right of access to bail he&fings.

In United States v. Edwardgnited States v. Chagrandin re Globe
Newspapersthe District of Columbia, Fifth, and First Circuits, respec-
tively, determined that the same societal interests supporting open trial
proceedings support open bail hearing proceedings. These courts found
that pretrial release proceedings involve decisions that benefit by public
scrutiny. The decision to release a fugitive who subsequently flees may
effectively end the criminal proceedings. The decision to confine someone
deprives that person of his liberty. Public scrutiny acts to ensure that the
decision to confine, to impose pretrial restrictions, or to release is made
properly2®? Civilian bail hearings and military seven-day reviews perform

189. Globe Newspaper Co. v. Superior Cods7 U.S. 596 (1982ABC,Inc., 47
M.J. at 363 (“[W]hen an accused is entitled to a public hearing, the press enjoys the same
right and has standing to complain if access is deniefie® als®ashington Post v. Rob-
inson,935 F.2d 282, 290 (D.C. Cir. 1991) (holding that the press and the public should have
notice of closure in order to have an opportunity to raise a First Amendment right of access
claim).

190. MCM, supranote 24, R.C.M. 305(i)(2) (seven-day review of pretrial confine-
ment). The proceeding includes a review of the confinement memorandum by the
accused’s commander and matters submitted by the accused. The accused and counsel may
appear before the reviewing officer and make a statement, if practiclablR.C.M.
305())(2)(A)(i). See also idR.C.M. 702 (depositions). Depositions may be ordered after
the preferral of chargedd. R.C.M. 702(a).

191. See In ré5lobe Newspaper Ca29 F.2d 47 (1st Cir. 1984) (finding media right
of access to bail hearings and documents); United States v. Chagra, 701 F.2d 354 (5th Cir.
1983) (finding right of access to bail hearings); United States v. Edwi0#.2d 1321
(D.C. App. 1981) (en banc) (finding right of access to pretrial detention hearings).

192. In re Globe Newspaper Ca.29 U.S. at 52.
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the similar function of determining whether confinement is necessary due
to the accused’s dangerousness or li