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PREFACE 

The MrILtary La.*, Rruira 1s designed to provide a medium for those 
interested ~n the field of militai:- law. t o  share the  product a i  their 
expermce  and research a i t h  t h e n  id low laayers .irticles should be 
of d m e t  concern and Import m thia area of scholarship, and preierenee 
 ill be given TO those  article^ Iiawng lasting value BE reference material 
for the m h t a r y  lawh.yer 

The .lfiliiary Lou Rsciaii does not purpart to promulgate Depar t -  
ment of the Army policy or t o  be in any sense directory The opinions 
reflected in eacii article are thare of the  author and do not necessarily 
reflect the v i e w  of The Judge Adroeate General or rhe Department of 
the Army 

triple spaced. set out on pages separate from the text and follow the  
manner of citation in the H a r m r d  Blue Book 

This R e x m  may be cited 8s 2 i  MIL L REV. (number of psgei 
11966) ( D h  Pam 27-100-27 1 immp 1965) 

Far sale by the Superintendent of Documents, Cnited States Govern- 
ment Printing Office. Washington. D C 20402. Price: s 75 (single copy) .  
Subscription price: $2 60 a year: $ i 6  addittonal ior iorelgn mailing. 
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BRIGADIER GENERAL MeKEE DUNK 
Judge Advocate  General 

(1875-1881) 

The fifth Judge Ad%oeate General of the  United States Army w e  
Brigadier General 3IcKee D u m  a h a  aucceeded Brigitdm General 
Joseph Holt ID 1873 

General D u m ,  a native oi H a n o ~ e r ,  Jefferson Counry, Indiana,  re- 
ceived h x  college education at Indiana Kmreraity In 1835 he earned 
Ins . A . X  irom Yale L-niversity 

Kpon completing his education, General D u m  entered the practice 
a i  lm in Jladison, Indiana.  and later became an active participant m 
l i s  state's politics. H e  represented I n s  county in the atate Iegiilat.ure 
and was B delegate to  Indiana's State Constitutional Convention In 
1859 he entered the na t iond  pal i t ied w m e .  rerring 8 s  a representative 
i iam Indiana to  the United States Congress During the  37th Congress 
General D u m  acted as Chairman o i  the Congressional Committee on 
patents 

With the  omm men cement of the Ciri l  \Var, 111 addition to  his political 
responsibilities, he served irom June  to  August 1861 as aide-de-oamp to  
General JlcClelian Congressional elections for the 38th Congress s m  
General D u m  lose his sect ID the  House. but President Lincoln. realizing 
him to  be B oapable leader. did not permit him to  leare public life The 
President appointed him a Judge .Advocate ~n the expanding Judge 
Advocate General 's Carps. In June 1864 General D u m  was appointed 
Assistant Judge Adrocate General with rank of Lieutenant Colonel, and 
a t  the close of the IVar he W.E breveted B Brigadier General for iai thful,  
meritorious. and dirtingumlied service in his department 

After the War, Cangrere retained ten  of the thirty wartime judge 
advocates and the offices oi Judge Adrocare General and Asiirtant 
.Judge Advocate General and General D u m  continued to serve 8s 

.Issistant Judge Advocate General. General D u m  became The Judge 
Advocate General in 1876 

While in office, General Dun" was the autlior of A Sketch o j  the 
History and Duties of the Judge ddt'ocote General's Department 
Cnited States i l m ~  iJ87E) which vividly portrayed the growth ai the 
department from the  Revolutionary period to  1876 and included a eta- 
ristical appendix listing the \ &now Congreseional statutes effecting the 
department's strength 

By Janua ry  1881 General Dun" had completed eighteen years a i  
service in the United States Army He retired to Fairfax County,  Vir- 
ginia, where he lived until hie death in 1887 

TAOO ,0338 iii 
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GENERAL ORDER 100 REVISITEDX 
BY CAPTIIS JMES G. Gmsm'" 

I ISTRODCCTIOK 

h 1FHP S T C D Y  T H E  LAWS OF LA.\-D WARFARE'  

1963 WE the one hundredth anmwraary of the first codification 
of a body 01 humanitarian rules governing land warfare. This 
document was the Instmucttom J m  the Goternment of the Armies o! the 
l'nited States in the Fwld .  General Orders KO 100 Aprll 24, 1863, 
papulsrly called the  'Lieber Code" aiter its author.  Dr. Francis Lieber 

The merage man on the street one hundred years later.  upon hearing 
(he phrase, "law oi  land n-ariare." usually has a comment somewhat to 
this effect: "There 16 no such thing Cnfortunately, during the Isst 
forty yeare or so. shade6 a i  this sentiment have been shared by many 
xhalars ,  lecturers, and others interested in the field of internittional 
affairs and internationd law. .Among these people the  reactions ha re  
ranged from an opinion tha t  the age of total  war has arrived and. 86 a 
consequence, the traditional ueagea and customs have been n-iped out.  
to the  idealistic opinion tha t  n-81 has been autlsn-ed by international 
treaty and any eonaideration 01 the 10,n-s a i  war 1s %RI mongering" 
and, therefore, is B subject to be shunned.' 

Realistically speaking, neither of these extreme viewpoints is  iruls 
ralid. Certamly total war iyith 811 01 i t 6  horrible attendant implications 
ir possible and >ts spectre haunts all of us. Honerer. m t h  the magnitude 
of destruction a hich IS possible with nuclear weapons, many sti&tegibts 
haye concluded tha t ,  8s things presently stand, the East and the  West 
h a e  reached a situation of mutual nuclear deterrence.2 This has led 
t o  the theory that we face  an em of conflicts somewhat short of tot81 

* Thia ~ i r m l e  UBI adapted fiom a thesis presented to The Judge .Adtocafe Gen- 

.Adroeate General'; Ichool or an) other 801 ernmental agency 
** JAGC U S  l r m r  Chief of Mhtaw Juatiee Omee of t h r  S t a t  Judie 

I d i o e a t e ,  V I .  .Army Area Command, Garneon. Frankfurt. Germany. B B .  1853. 
Unwenity oi Texas. LL.B. 1953. Unireraits  ai Texas. admitted to p m o t m  m the 
Stare of Texai and before the United etatea Sumerne C a u n  and rnited States 
cour t  of Mllltsry Appeal3 

'See Kunr. T h e  Chaotic Siafri 01 fhr Lava o/ W'w, 45 .Ax J I s T ' ~  L 37 (19511 
' S e e  generally Orcoan, Lrniirro Wm (18571; blrxrirr D. T i m a .  THB U s m -  

TAI, T ~ o r s r ~  (18381 
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27 MILITARY L A W  REVIEW 

international character. o i  a h i e h  there can he 
111 nature and In scape. 

Itself, humanlt). dleratei t h e  
I t  IS belicsed tha t  in an! eonfli 

h e  helpless, alle51ate 7 ~ i i n e ~ e  
tmn and ease tile trsnsititi?. 

Ordeir S a  100 to  see itliere ti  

n e  must first look a t  the author h m m l i  and at  111s background 

B T H E  LIFE OF FR.4.SCI.T L I E B E R  
Francis Lieber  BE born in Berlin on March 18, 1800 These %\e!e rhe  

times when inspired by the French Rei-alutmn and the declaration a i  
the right8 of men, a conception of popular l iber r i  and a Lrrong derire 
to attain IT had spread throughout Europe r n d e r  the iron hand of  t h w  
autocratic government. the Prussian people became re ir i i e ,  and during 

L L 453 '18131 
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the early part of hie hie .  Lieber's homeland beearlie R center of political 
react ion 

In his early childhood Liebtr s i tneiaed Sapoleon's entry into Beilin 
af ter  Lhe victory of Jena. \\hen he w . s  fifteen he enlisted in the  Calberg 
regiment and set out t o  aid in the resiitance 10 Sapoleon then recently 
returned from his exile on Elba He fouplir a t  Ligny and under Bluchei 
a t  JTaterloo He iisi rermuslr wounded b! a French ball a t  the Battle 
of S a m u r .  and as Root put it. "had the  strange and vita1 didcipline of 
lying long on the  battlefield in expectation of death. ' He >>as ewcu-  
nted t o  Liege and returned liome after B long c o n ~ s l e s c e n c e  

Follon-mg the Xapoleonic ITarr Lieber b e e a m  involved ~n B liberal 
pstr iotx society and war imprisoned for  four montlis. He - 8 8  nineteen 
year8 of age a t  this t ime Because of his political n e x s ,  he  x e s  ex- 
cluded from dl German unneranies. except .Jena. whcrc he received hie 
Doctor a i  Philosophy degree in 1820 He then had to  leave Jena but 
Ipuraued iurtllei studlea et  Halle and Dresden. At the age a i  rwenry-one. 
lie and a group of athei young Grimanr.  fired r i r l i  enthuciaaiir by die  
resistance a i  the Greeks t o  Turkish rule. iient TO Gieece m an una!ail- 
ing attempt to aid ~n the  Greek War a i  Independence. 

From Greece. Lieber made h x  way LO Italy a h e r e  he became a tutor 
m the  household of Barthold George Slebuhr ,  then Prussian Ambas- 
sador Siebuhr  aided him m returning to Berlin Horre\er, his expedi- 
tion to Greece convinced the  police thaz. indeed Liebei was poli t i~al ly  
dangerous Again he  ~ 8 8  arrested. but Siebuhr interceded far  him and 
obtained his release In Xap  of 1826. Lieber left  Germany and went t o  
London. Of this point in Lieber's l i fe .  Bazter I:BE chis observation: 

ration of an encyclopedia. became ICE editor. and m 1829 the pubhearion 
of the Encycloprdw Bniencnno began Through the  many eonm.ers ,hat 
he made in this eapaen!. he became Proferroi of Histo>? and Political 
Economy at  South Carolina Collegeg He remained there for txrenty.tno 

1n.r 3 ( I C .  
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27 MILITARY LAW REVIEW 

years but apparently enjoyed die  opportunity of riairing his iriendr in  
Barton and 6 e i v  Yark nearly e\eiy summer Ir. l S 5 i  Ire became Pra- 

his death m October 2. 18i2 

saldiel Hmnilton Liebei lost an arm a t  Farr Donelaon, fighting far the 
Sar th .  Guida Sar rnnn  Lieber i iai  a n  infnntrynisn ~n the Union Army 
Later as a Brigadier General this son W B S  t o  become The .Judge Adro-  
cate General of rhe L-mted Stater Army during the  Spanish-American 
\Tar 10 

C T H E  1YRITI.YG OF T H E  LIEBER CODE 

By rhe end of 1862 the C n i l  K a r  had become one oi the p a m t  
eonflicri in hirtoiy Large armies composed for t h e  most part of un- 
tiained xoIunteeIs and commanded often 11)- officers n ho lacked 
xy with the established customary rules a i  war. had been put 
field X n n y  quelnonr concerning the  iiglits and duties 01 fi 
illanderr B E  v e l 1  as mdnidual  soldieis l iere constantly ans ing  

treatment of combatants and nancornbacanrs war 
r u d e r  these rmumstances .  i t  became manifest tha t  there 

w e  a need ior 8 body of ii-ntten rules definmg rhe  n g l m  and d u t m  a i  
commanders a i  i e l l  as those of the inhabitants of the aa r - to rn  eountr! 
There were few treatises m rhe  field of mtemat iond  l a w  and rhe aver- 
age Union officer or enlisted man %%as xery unlikely to be acquainted w t h  
an) oi them l2 
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These uere the eircumJtancee tha t  led President Lincoln to direct 
that B board be appornted to dralt a sei ai rules (or the bmon armies 
to  w e  m i t s  struggle a i t h  the 

Secretary a i  K a r  Sranron by an order dated December 17, 1862. 
appointed a board "to propose amendments or changes in the rule6 and 
i i ~ t i e l e ~  a i  war  and a eade a i  regulations far the garernment a i  armies 
~n the held ae authorized by the laws and usages of w81 ' ' 1 *  The mem- 
birz of this five-man board \\ere Francis Lieber, LLD , General Hneh- 
cock [president a i  the board). and Generals Cadaalader .  Hartauff and 
llartmdale. The task of preparing the code of regulations xu given to 
Di. Lieber.18 

Lieber, drairing upon his yesis  of thought and study, quickly pre- 
pared B draf t  and preaented it to the other members of the board. After 
some additions snd deletions bg the officers on the board, Lieber then 
tiansmitted a revised draft t o  General Hnlleek an February 20, 1863, 
p e t  t a o  monthe sitel the board was appointed. 

President Lincoln approved the project and it w a s  Issued as the 
Instruel*ons for t h e  Goiernment  o f  t h e  Armies of the Cnated States in 
t h e  Fteld.  General Orders No IW. dated April 24, 186316 

The example sei by the Cmred States in issuing the lnstructrons W B E  

iollowed b? several European nations. Many ordinances oi. m&nuaIs. 
along the general linea a i  the Lieber Code, were promulgated I n  1871 
the Government of the Setherlands isrued B manual entirled "Practical 
hlanual a i  the L a w  of K a r  ' It vas prepared by General den Beer 
Poortugsel, and the government, without directly sanctioning the  
manual, ordered that it should he wed 8% B textbook lor the mtmct i an  
of officers The French Government follaaed suit ~n 1877." 81 did the 
Snir3 Government in 1878. Serbia in 1879. Spain in 1882, Portugal m 
1890, and I ts ly  in 1896?8 

"Thia Proleit oi COUTIP. !,a. u w d  hy Lleber uith tbe bseklng of General 
Henry Hslleek, then General-m-Chiei oi the r n m n  Armma and hlmeeli the authol 
of B work m the field 01 international l ax  
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1. organi..ation. 

In this article the Lieber Code ~ - 1 1 1  not be analyzed ~ ~ ~ o i t l i n g  i o  rlic 
order or arrangement a i  the aiiginal General Order Xo 100 Inste 

are articles which are date 
having an obvioue relation 
can Civil T ' i n  

2 Baste Premwis 
The Lieber Code rulfilled B tius1 purpose It a a -  barh a 

book an the l a w  of u a r  and B e t  of i d e s  io, field cmiiinaii 
dual funerion accounts for the  fact that the Code ~ a c i l l a l  
diffuseness and economy of language. E 
timee hortatory. These charaetriiatics ar 
firat section o i  The Code. a h e i e  many a i  The ~ r t i e l e i  m e  drswn ~n gen- 

I 

YI 

T I1 
VI11 
IX 
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era1 terms, 86 it they were establishing the premises for R logical 
system?' 

Thur,  Lieber sets out some basic principles 8 s  an introductlon to  the 
theoretical b a s s  of the law of war. "Publie uar"  is defined 
of armed hostility between sorereign nations or governme 
this then ie the implication tha t  the Code was designed ior internaaional 
conflicts and not just for the  Amencan Civil War It IF stated that m 
R oivilized existence men lire together as nations, "whose canetituente 
bear, enpy,  and euffer, adrance  and retrograde together, ~n peace and 
m i w r  From this i t  IS concluded tha t  in w.r, rile ciriaen of B hostile 
country, as one of Ite constituents. is an enem?, subject to the hardships 
of war.24 

Lieber states t h a  there are many great nations "in dose  intercourse ' 
and tha t  "peace is their normal condition; war 1s the exception. ' He 
say8 tha t  "the ultimate object of a11 modern na r  ie a renened s t m e  of 
peace," and that It IS better for humanity if wars m e  more rigorour. 
hecause "aharp i w r s  m e  brief."2' 

War 13 not its own end. according to  Lieber, but 1s the  "means to  
obtain the  great ends o i  atate,2e or to conskt in defense aigsinst 
arong." 27  

His jurisprudential theory a i  the 1aii.s of land warfare 1s brief '.All 
rnumoipal IBW a i  the ground on ii-hich the  armies stand, or of the 
countries to  rihich they belong. 1s d e n t  and of no effect between arm186 
in the field."28 He says further that  there is no law or authoritative 
rules of action between hostile armies. "except tha t  blanch of the laiv 
of nature and nation? which IS called the I B W  and usagee a i  war  on 
land,"28 and this Im of xvar imposer its Imitations and reatrietiona 

11 Here Liehei maker a place 101 international lax His \ l e v  

T*CO i0UB 7 



27 MILITARY LAW REVIEW 

humanity Hosever. the ]at\ of X B I  doe. not prohibit the hard. quick 
a.ar 

as a n  inStrurnent of >national ~palicy. H o w l e r ,  the 
rlefename w a r a 8  IS permitted both b? the Xellogg-Briand Part and by 
the oharter of the Knited Sarmns .  

Going beyond theee premises and looking t o  the iules themselves. I t  

1s clear irom an aver-all study of the Lieber Code that the  development 
of the IBXV of a a r  has been derermined by three principles. first. the 
principle that a belligerent 1s justified in applying those measures not 
prohibited by mteinatmnal 1mv necessary to carry out  the purposes a i  
the RBI 8s soon as poaiible. eeeondly, the  principle of humanity which 
prohibits m e a s u i i ~  of 7iolence not necessary to secure the ends of the  
a.ar: and, thirdly. the principle of chivalry vhieh requires a certain 
Rinount of recipioeal fairness between the opposing farces. The filst of 
these principles involves tho concept of "mil i tup neecieity ' 

3. .liz1itary S e e e s s * t y  

The three  articles uh i rh  discuss milnary neeesricy sei out Liebei > 

!heory regarding the permissible limits o i  land waifme. In this diseus- 
 ion, he outlinee iramework upon which the  iliain sections of his code 
are developed. X lh ta r?  necessity is briefly defined in .Irocle 14  BE 
"those measurea ah ieh  are indispensable for securing the ends of the  
mar. and iihich are laiiiui according to rhe iuodern hi. and usages a i  
w&i " This definition IS cairied forward t ada r  in the dehnirian con- 

tates manual on land warfare 3s whxh defines 
[the] principle n h w h  justifier t hwe  ineasiires 
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not forbidden by international law which are indispensable far securing 
the  complete submiaaion of the enemy as soon as paseible" The chief 
change ie tha t  the definition now has a total war overtone tha t  It 
speaks of the ends ai  war 8% the ',oomplete submission of the enemy BS 

soon 86 possible" and Lieber merely speaks of the ends of the war. 
which we soon determine from the code to  be "to abtam the  great ends 
of the  state ' la6 and a "renewed state of peace."ar Fallowing the  defini- 
tion, the outer limits of military necessity are drann .  Military necessity 
allows only the direct destruction of the life and limb of aimed enemies 
a n d  of ihose others n-hose death or injury is unavoidable in the O O U I E ~  

of batt le I t  diow.8 the  capture of armed enemies, people of importance 
to the  enemyaQ and people of peculiar danger to  the captor (undoubt- 
ediy referring to spies and saboteurs).  Military necessity allow6 811 

destruction of property 4o and obstruotion of the  ways and channels 
of traffic, transportation, and oommumostion. It allowe 811 withholding 
of eustenilnce or means of liie from the enemy." It allows the appro- 
priation of any property necessary for the subsistence or safety oi the 
army. Lieber then s t a t e  that  military necessity d l o m  such deception 
8s daea not involve the breaking of good iaith (1) regarding pre-war 
agreements, or (21 regarding the commonly accepted rules of warfare 

Then Lieber sets out one of his primary philosophical arsumptians 
upon which the  entire code is  based: 
M e n  rho take up aims against m e  another ~n pubhe war do not ceabe an this 
account ti, be m m l  bemgs. responsible t o  m e  another and t o  GodL* 
In Article 16 the  outlme of the outer limits of warfare as permitted 

by military necessity continues. It doer not admit of 11) cruelty, whioh 
is defined as the  infliction of suffering for the sake af suffering or lor 
revenge, (2) maiming or wounding except in battle, or (3) torture to 
extort confessions The  use of poieon io cited 8s being beyond the per- 
missible Then Liebei tempers hie earlier statement concerning 
rhe destruction of property by making I t  clear tha t  military necessity 
does not permit vanton devastation of an m a .  He reiteratea the per- 
mlssible use of deception, but eondemna acts of perfidy?' This article 
19 deo concluded with B baalo premise upon which the Code is based, 

'* Lieber. 811 30 
'- Lieber. art 29 
" I  See slso Lieber. art 68 

"In later ~ i t l c l e a  he Kithdrsrs from thia harsh general etatement 
'I See Lmber. a r t  I;. and other aitlelea on destrovm c m D L  
a *  Lieber. art 15 

See Lieber, art  70 
"See pp. 1c-12 tn1.a 

See pp 2S25  injra 

**DO illme 9 



27 MILITARY L A W  R E V I E W  

"military necessity does not include m y  act of hostility which makes 
the  return to  peace unneceraerdy d i f f i d t  This is one of the three 
fundamental  purposes of the Ian of war as set out by the field ~ B D U ~ E  
oi  both the r m t e d  State& Army and the B r m h  Arm? 

During the period of s a r i a r e  ~n which Lieber ii-ai writing. a fore- 
most principle upon irhieh the rules of land =.ariare nele based w e  
that  a dietinction must be made between combatants and noncom- 
batants and that the  forces of war ehould be directed, insofar as pos- 
crble. to the former category and that the  latter category le  to  be pra- 
teeted as much as possible I t  1s the tendency toir-ard extinguiihmenr 
a i  this distinction in tots1 war '- that  has caused many writers to state 
tha t  total war has wiped out the rules of land warfare or made them 
~bsolete . '~  Lieber's Articles 22 through 26 are devoted to making the 
distinction betreen noncombatant individuals belonging to the  hosti le 
country and the hostile country itself. with its men in arms (&ssimi- 
latlng the army to the country Lie 
of this distinction is an attr ibute of 
of the distinction is barbarian Ho 
rest, civiliantion E still not unirerm.1. 

At this point it ma? be appropriate to m e  how Lieber elaborated 
upon this f r a m e w r k  of "military necessity" in setting out rules to 
govern hostilities 

B IISCO.V'TE.YTIO.V.4L WARFARE 
1. Ruses of 

In Article 16. one a i  the propositions set forth by Lieber I E  that  
military necessity 'admits of deceptian,j0 but disclaims acts ai perfidy." 
A contemporary work in the field of i n t e rna tma1  law agrees with 
Lieber in this respect and contains the  statement tha t  Halleek $1 COT- 
redly  forrnulster the distinction between stratagems and perfidy by 
laping down the principle tha t ,  whenever a belligerent has expressly 

ed to  BI Bainsn h l n r ~ 4  para 3 (The War 

10 T*OO >@a18 
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or tacitly engaged, and i s  therefore bound by B molal obligation, to  
speak the truth to  an enemy. it IS perfidy to betray his confidence be- 
cause it constitutes a breach of good faith.Ja Lieher never defines 
perfidy, nor does he define ruses or stirA&gems Hawever a study ai 
severs1 seattered article8 reveals his conception of these terms 

In an article tha t  comes fairly late m the Code, rmes and perfidy 
are diacuesed. although not in those terme: 

While deeepuon m war 1% admrtred as R J Y L L  and neeersai? means 01 hoatdlty. 
ent with honarable warfare. the common Is- ai vai a l l o x  wen 
ment 101 elandeatine or  treacherous attempt? t o  wure  a n  enemy, 
are so dangerous and i t  IS 50 drffieulf t o  guard a$amif t h e m b a  

Throughout the Lieber Code. death IS alnays referred to  as the  punish- 
ment  far perfidy. 

Turning t o  the matter of different kinds of ruse6 or stratagems. the 
use of the enemy's national standard.  flag. or other emblem of nation- 
&lit?, for the purpose of deeemng the enemy in bottlt. IE labeled &s an 
m t  of perfidy. It is stated further t h a t  this act  causes the  perpetrator 
to lose SII claim to the proteetion of the laws of Also, it is added 
that troops who fight in the uniform of their enemies, without any 
plain, striking, and uniform mark of distinction of their own, can ex- 
pect no q ~ a r t e r . ' ~  Current theory and practice are unanimous in pro- 
hibiting the w e  of the  national fiag, the  military ensigns, and the  uni- 
form of the enemy during aotual attack and defense, since the  principle 
tha t  during actual fighting opposing forces ought to be certain \Tho i e  
friend and who IS foe is considered i ~ v i o l a b l e , ~ ~  However. many ariters 
maintam tha t  belligerent forces may make use of these meane of de- 
ception until the  actual fighting begIms7 Article 23(f1 of the Hague 
Regulations of 1907 prohiblte the irnpropsr UEI of flags of truce, na- 
tional flags, military insignia and enemy unriarms, as ~ w l l  8s the dis- 
tinctive badges of the Geneva Convention This IS not an unqualified 
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limitation. but merely a prohibition oi improper UEC. IT leaves an open 
question as to uhrtt uees are proper and what are improper 

Some mppor t  for the weir tha t  it  IE permissible TO wear the enemy 
uniform before the  actual battle may b e  found m the Skorirny Trial. 
In tha t  case B number a i  Germans were captured wearing American 
uniforms m e r  which German parachute overa11s had been hastily 
donned. They  were acquitted because there w m s  no evidence tha t  they 
had used their iveapona while disguised in American uniforms and It 
dm appeared tha t  Skoneny had prexiausly sought an opinion nhich 
had advised against opening fire or eornrnirting hostile acta while in 

the .4merican uniforms 
The contemporary conventional rule 1s stated in Article 24 of the  

1907 Hague Regulations which provides as follows: 
Rules of war and the employment of meaaurer n e e e i ~ a r )  far abiarning mior- 
mation about the enemy and the country are cansldered pe 

.1 general statement of today's view le rhar ruses of war m e  permissible 
i f  they do ~ O C  t ake  advantage of the  protection afforded by anothei 
law oi  nariare.J8 The exampier used to demonstrate the princg,le in 
the Lieber Code are consistent a i t h  current practice The absence of B 
definition BI such renders true comparison difficult 

Measures to obtain information and ruses. because o i  the  clandestine 
nature of both, are linked in the Hague Regulations The usual clan- 
destine means to obtain information is through espionage and the uee 
of s p m  

2 S p i r a  end Esp~onoge 
Lieber deals with the subject of spies ID three aeparsre a r r i e l e ~ ~ ~  

I n  Article 88 B spy 1s defined as "a p e r ~ a n  who seemly. in disguise or 
under false pretense eeeks information with the inrention a i  corn- 
m n i c a t i n g  it to the enemy " In the same article the punishment of a 
spy is stated 8 %  death by hanging by the neck and tha t  this punishment 
1s applicable whether or not the spy succeeds in obtaining the  mior- 
mation or in conveying it to the enemy As  defined ~n this article, 
there IS apparently no Imi ta t ion  8s to locale a i  operations This  IS m 
contrast with the first paragraph of Article 29 of the 1907 Hague Regu- 
la t iam which stares tha t  B pereon may be eonsidered a spy "when. 
acting clandestinely or on falee pretenses, he obtains or endeaiors to 

"Trial of O t t o  Skorienv and Oiheis 9 United Satron. Kan C r m e r  Commmmn 
Lax Reports of Trials ai War Cnmmals Q M 4  (1919) 

" S e e  SP~mnr  Ala P a ~ m  L Y D  K * n  RICH?% I69 170 13d ed 1847) 
'" Liaber .  art3 63 88, snd 104 
'' LIebe7.s languaie 13 reflected m F l  27-10 p ~ i i  i8b 
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obtain mformstmn in the r o w  o j  operattons o j  a b r l h g r r m t ,  with the  
intention of communicating ic to the hostile par ty .”81  F M  27-10 
points OUT tha t  the first paragraph o i  the Hague Regulation has been 
somewhat modified inaafsr 8s .kmerican practice 1s concerned by the 
enactment of Article 106 of the  Cniforiii Code o,l . lJhfary Jvsttce 
Flhl 27-10 further directs tha t  Insofar 
Artiole 106, L‘ChIJ, are not m conflict, 
phed together. Otherwise Article 106, 

The Britmh hlanuitl in paragraph 327 states B broad defi- 
nition which i s  very similar to Lieber’s definition e s  in that no mention 
1s made of the  eone of operations The British Manual then cites Hague 
Rule 29. and points out tha t  ~n agent or spy who operates in neutral 
territories by sending information to  one of the belligerents 18 not a 
spy within the meaning of the Hague Repulatiaire and giree the example 
of spy operating in Tangier during World \Tar I1 by abreriing allied 
ship moYement8 and communicating this information t o  one o i  the Axis 
nations The Comment concludes by pointing out ths r  such an &et  may 
not amount to  eepmnage by rhe Ian of war, although it may be so by 
the domestio law of certain nations Such an act apparently would 
amount to  espionage under the Lieber Code since it contains no limi- 
tation as to the  locale oi  operations. 

Earlier in the  Code, Lieber had provlded that if aeouts. or individual 
soldiers, dieguised in the  drese oi the country, or in the umform of the 
army hoetile to  their onn, &re iound within or lurking around the  lines 
attempting to obtain information, they are treated 8s spies He states 
tha t  they shall suffer death.88 The Hague Regulations of 1907Bi clarify 
this principle by stating i t  in the converse: tha t  soldiers not in dis- 
guise, penetrating the sone a i  operations seeking information only. &re 
not  spies.88 

In bath Article 83 and Article 88, Lieber stater that  apiea are punlrh- 
able by death,  but makes no mention oi  trial far  spies However, i t  
was the practice oi bath the Union and the Confede raq  to t ry  
To avoid poseible abuses it \vas specifically provided in Article 30 of 
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the Hague Regularions of 1907 tha t  B spy taken m the  ac t  shall not 
be punished without previous trial." 'n 

Lieber set out the rule. nhieh 1s still accepted, tha t  B sueceaaiui ap? 
( a n d  he adds "or na r  traitor") who aiter safely rejoining hie own 
army.  IS captured by the enemy, 1% immune irom punishment for  his ac ts  

Looking at  the present law and earnparing i t  a i t h  the Lieber Code 
~eve&Is  almost. no real change I D  the rules governing spies and espionape 
On the other hand there has been a big change in espionage efforts of 
the m a p  porerc. Peacetime espionage has become ' big business 
mvolvinp the expenditure of millions The H a p e  Regulations o i  1907 
apply only in time of war and modern nations reem satisfied TO leave 
peacetime espionage unregulated bl- international lepislation 

The  territorial qualification inserted in the 1907 Hague Regularions 
has not prevented a belligerent from punishing those nha commit acte 
of espionage ~n other areas The nebulous term " ivm treason" 1s pen- 
erally used to describe, among orher things, acts of espionage COLD- 
mitted outaide the sane of operations of B belligerent This, then. 
brings us to a discussion of ' k a r  treason" under rhe  Liebri Code 

'lt 8 spy (or war tmit"rL'1 

3 War Treason 

The term 'mi  tieasan' '  in the sense in which I t  1: ~ O I I  understood 
Liebers Ar-  m in te rnmonal  Ian a a e  f irat  used ~n the Lieber Code 

ticle 90 contained his hasic definition of l i a r   reason 

1 4  
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A t r m o r  under  the la* of ~ a r  or  B u a ~ - f r m o r .  IS B person m B plate or 
distnet under  martial law who, unaurharired b) the military commander. u v e a  
information of any kmd io the enemy, 01 haIda intercourse u d h  him 

$8 mas u6u.d Lieber includes >nfarmatmn reletwe t o  the punishment 
xhich might be imposed. It \vas provided that the punishment for the 
~ B I  traitor IS always  erer re and ii it insolves betrayal oi information 
concerning the "condition, eafety. operations. or plans of the  troops 
holding or occupying the plaoe or district. his punishment IS death."" 
The offenses eneampaejed in the term a a r  treason are spelled out in 
several other article? of the Lieber Code If the Inhabitant a i  an occu- 
pied area gives information to his own garernment or army, he IS a 
war traitor Conversely voluntary a e n m  8s a guide to the enemy 
by " 8  citizen o i  B hostile and invaded district" is also deemed t o  be 
w a r  t r e & ~ o n . ' ~  Article 98 characterizes 811 unauthorized or secret com- 
munication ni th  the  enemy" as "treasonable by the Imv of war." and 
.<it& 104. refera to  t h e  traitor a h o  has ' s a i d > -  returned to his 
own arm? " The l o p c a l  ~ o n c l u ~ i o n  from a study a i  all these articles 
ii that  the offense of "TBI treason" under Lieber'a rmi- could t ake  place 
only m occupied 01 invaded terntor I n  summary. under the concept 
of the Lieber Code, the m r  traitor a cirilian inhabitant of occupied 
territory who gives information to,  or hold* mercouree with the enemy 
The a a r  Traitor IE not t o  be confused w t h  the war rebel (later dir-  
cussed) n h o  IS a civilian inhabitant of occupied territory a h o  commie 
hostile a m  against rhe oeeupymg poaer ,  or iiith the spy who ac id  

clandestinely or under false pretenses ~n committing acts a i  espionage. 

Tim disnnetmn has not been so clearly drairn an international law 
outride of the  Lleber Code The tenn has been w y  laoeely w d  t o  
encompass hostile acts BE well B E  t h e  conveying o i  mtell lgence or I"- 

f o r m a t i m r i  It is clear, howeier. that enemy soldiem unhke private 
indiriduals, ma) be punished far such mrs only when they commit 
them ii-nhm an enem? i lines ahi le  in disguise 

Todar the term '"ai t i e a ~ o n ' '  and its concept has fallen Into disuse. 
The term does not appear s t  811 ~n the  159 articles o i  the 1949 Genera 

', , 
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Civilian Convention Undoubtedly the re&son IE tha t  rhe word ' t rea-  
son" implies B breach of allegiance and it 1s emphasized in the Civilian 
Convention tha t  the inhabitant of oooupied territory is not bound to  
the occupying power by any duty of allegiance 

The neareat modern counterpart t o  Lieber'e war t r e ~ m n  in inter- 
national law is eontsmed ~n Articles 6 p 6 8  oi the 1949 Genera Civilian 
Convention. Under this convention the occup)-ing power may enact 
criminal Imv-s, which must be duly published and which must not be 
retroaotwe, TO insure the orderly government of the countiy and the 
security and needs of the army of oeoupation These law6 may be 
administered by nonpolitical military courts sitting in the occupied 
terri tory,  although c o m e  a i  appeal ma? sit eleerhere The death 
penalty may be imposed on B civilian inhabitant only where he 18 
guilty of espionage (or serious acts of sabotage against military in- 
etallations of the occupmt  or of intentionally c a u ~ i n g  death).  Hon- 
ever. such oKenses must have been punishable by death under the IB'V 
of the occupied territory prior to ocoupaiion,'l and the sttention of the 
cour t  must he drawn to the fact tha t  the accused doer not owe m y  
duty of allegiance to  the aceupmt  In no e838 can a protected peraon 
be given the death penalty i f  he was under eighteen years of age a t  
the time of the ~ f f e n a e . ' ~  For most offensee other than those discussed 
herein, the  punishment may be only internment or simple imprison- 
ment.84 It would seem tha t  Lieber's offense of way treason since II 
falls ovtslde the commonly accepted definition of espionage with i ts  
iequirement of clandestine activity, would be treated as one o i  these 
nan-capital crimes The only poasible exception may be if the  action 
'onstitutes a "grave collective danger" under Article 68111. 

The offense of war treason. although not 60 termed, EUIVIVBS in the 
municipal law of the United States. Paragraph 186 of the .Wanmi jor 
Cozlrts-.Mortial, L'nited States. 1951. provides, inter aha. as iollowr: 

.i peraon living yl occupied feiri tois vho vrthaur drselmulatmn. merely repoh. 

under l r r i c l e  104 ai the 

under thi. ariiele ivrth herng R 'p\ 

z '  ccc, 811 ns 
" GCC, a m  84-60 
"The United States, <he t-niied Kingdam Canada and the Setherland3 reserved 

the neht to ~rnpoae the death penalty iar there adenler re8srdlem 01 whether thls 
%ad pamslble under the preoccupation Isw 

' I  GCC, art 68 
GCC a r t  68 
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In Fhl 27-10 the only reference to "war treason'' is in the index where 
it says "See Espionage. sabotage, and treason." 3 6  Cltimately, the 
reader IS referred to paragraph 79 an page 33. which merely quotes 
Article 104 of the rmfoirn Coda o! .Wilitory J u t i c e  which deals rrith 
aiding the enemy and gives B b n e i  interpretation Ir is indicated tha t  
cases occurring in the Cnited States outside military jurisdiction are 
triable by the  o i ~ i l  courts under the espionage l a m  and the l a n i  

Many articles of the Lieher Code deal a i r h  the problem 01 hostile 
activities on the part a i  enemy citizens not in uniform. In addition 
io the liar traitor a h o  did not rake up arms but dealt only in informs- 
tion, othere took an active role and became what might be termed 
"irregular combatants" t o  distmgmeh them irom the  ~ e g u l s r  forces 

relatmg to  treason 8 8  

4. 1iregu1oi Woija ir  

Section IT' a i  the Lieber Code which might have been entitled "The 
Irregular Combatant." dealt with the aublecrs a i  parrirane, aimed 
enemies not belonging t o  the Hostile Army. m u t e ,  armed prowlers, and 
ua r  rebels Hietorieally. chis aeetmn of the code. for the most part, 
can be traced to  a pamphlet entitled Gwrrllla Porttea cansiderid with 
leierenee to the L o u  and I'sages of W a r  nrit ten by Lieber in August 
of 1862 a t  the request of Major General Henry 9. Halleck, then 
General-m-Chief of the United Stater Army The reason for such B 

pamphlet is best explained by the letter irom Halleck to  Lieber re- 
questing it Halleek stated tha t .  

The rebel w f h o n t m  c l a m  the right t o  rend men, ~n the garb o i  peaceful 
ritrzenr t o  uaila? and attach our  troops. 10 burn hiideei snd hausea, and t o  
deetro) properr) and peimns within our lines The) demand that aueh peraans 
he treated as ordmary bellmereits, and that uhen captured. they have extended 
t o  them the same rights as ather pmonerr o i  K B ~ ,  the) a180 threaten that 31 
such person3 be punished 81 marauderr and spiel. they 1111 retaliate by ereeut- 
ing our pnionera of U R ~  in their p o ~ ~ e s 8 m n ' ~  
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In practical effect. the Liebar Coda divided ' irregular cambarants 
into two raregor~er. The first a i  t i m e  his so-called "partissn." nss 
entitled to the status of a pnzaner a i  war The second categor) em- 
braced everyone who, although not 111 B regular soldier 121 & pertlaan 
or (31 a member of a l e ~ e e  en m m ~ e .  nerertheiesi committed Imrile 
acts againet the inl-ading or occupying brmv 

In 
Gurm'lla Porbes Liibcr had irated that this is a w r n  which IS 

"rgguely used" and E O  in the Initnietions he  attempts to Bttatli a 
limiting definition to the effect t h a t  partisans a!e soldmi ,  armed and 
wearing the uniiaim of their army, but rha t  they belong t o  a carps 
n h r h  I S  detached fioin the main army. "iar the  purpose a i  making 
inroads into the reintory occupied by the m e  

The firat  article 01 Section I V g D  defines rhe term "parnsan '  

of being 'soldiers, armed and aear ing  the  uniform a i  their army." 
heeames apparent hen some of the succeeding articles are eonridered 

the  enemy's lines of connecrmn and eaiiiinunicatian rdoubted1 .v  

'' Lneber. ~ r t  81 
*- Ih2d 
S "  LWbW art  82 
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Lieber meant to exclude partisans iiom Aitiele 82 by means oi  his c m -  
iully worded definition of partisans and b? merely referring to "perrons 
of the  enemy's territory" m .Wick  81. 

K i t h m  Section IV Lieber definer ~ n o r h e i  category or persons xho  
m e  deemed to be beyond the pale and not entitled to  be considered 
1riionere of 4 8 r  This is his sa-ealled "ivar rebel".g3 

m pnmneri  of war;  nor me they If discovered 
and secured beiore their eonspirney has matured to an actual m n g  or  armed 
no1enee S '  

This IS based on the concept that  the  inhabitant a i  occupied terrxor? 
OWE B certain allegiance to the occupier and h s j  a duty to  terminate 
his resistance iThen oecupanc:- h a  become an aecual fact  

Hanever, BE m the case of the iiar traitor i t  is clear that today the 
CIVIII~ inhabitant o i  occupied territory owes no such allegiance to  the 
oeeup>-ing 

The rules regarding irregular coinbatante [but not  the termindog 
% e t  out by Lieber are in fair accord w t h  the direuseion eanramed in F 
27-10.88 

Through the yeare the  so-called "guerrillas, partlians and Irancs. 
iiwurs,'' and athere v h o  engage in combat against an enemy, in iront 
O F  or behind his linea, wrhout  meetmg the qualifiestmnr oi ' lawful" 
combatant have not been accorded the status of pr~soner a i  i i a r g i  A 
problem area I" international lax has been the  treatment o i  these 
people, whether B S  war criminals. or melely B E  perrons whose acts have 
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been haimful t o  the opposing belligeient. Ir w a i  geneid ly  undeirtaod 
before 1949 that such persons irere subject 10 the death penalty and 
that  as about rhe only d e a i  par t  of the Ian. ~n tins regaid."' 

In 1949 the Im 118s e lar~f ied  I D  rhls area by the Geneva Canientiona 
Under Artlele 4 a i  the 1949 Gene! B Prisoner of War Cani.entmn,Dn mem- 
bers of ini l i t ia~.  wlunteer eoips or res-ranee movements who comply 
iri th rhe requirements that  I l l  they be eammanded b y  a reiponaible 

to be treated 8s prisoners of i f  they are capruled Thus Liehe>': 
war rebel or any other irregular cambarant could gam prisoner o i  i v m  
ststus upon capture if  the? complied mith these four requirements 
However, the 1 1 ~ 8 1  ieeietire nature a i  such groups makes compliance 
with these iaur requirements (parricularly the U L C  of distinctiw insignia 
and the open bearing of arm1 $err  unlikely Also. although not B W B L  
mime. their hostile a c t s  nill usually he a capital offense against occu- 
pation Ian BE set OUT ~n .Irnele 68121 of the Clrillan Conwntion 
This being true, these people m e  left ii-ith only the procedural and pen- 
era1 saieguards afforded b y  the Cni l i an  Conventmnlo" 

Yhile discussing the  subject of irregular combatants, It IS logical to 
raise the question regarding the etstus of the uniformed rn i r ed  Stares 
Army Special Forces s o l d m  who a d s  and a d w e 5  guelrllla groups. . i s  
n uniformed soldier he is  entitled to  prisoner of UBI status and is not 
amenable to tr ial  fa, IUL Bets unless he has eaniinitted B RBT crime 
He 1s not guilty as an  aider or abettor to a iwr  mime beoauae the 
hosrile acts of the guerrillas arc not war e r m e s ,  but only i i o l a t m s  of 
occupation law 

A i  has been pointed out guerrilla activiues ha 
important both in m t e r n m o n d  conflicts end con 
national character Bath in the Lieber Code and 
rules are principally directed tm ard protectin 
bstanr ~n the erent o i  capture Lleber's ~ u l e s  v 
mere first used in a civil war In this application. his rules m e  some- 
what reflected in the eominon Aiticle 3 of rhe 1949 Geneva Conventions 
governing conflicts of 1.83 than internstional character. This provision. 
of cowse, le  not applicable to conflicts between Stares In these conf l ida  

28 BRIT Ys I \ r r  
nestrnent Of Prla0"e.r o i  w*r, 12 .<"gulf 
3361 lefferrnre Feh 2 38%) [hereinafter 

cited as GPW] 
I"* GCC ar t  5.  and Part I11 Sec I11 
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Articles 64 through 71 of the 1949 Geneva Ci\ilian Conrention have 
contributed eignifieantly to the control a i  anti-guerrilla operations. 
G u e r r i h e  may itill  he punished as in Lieher'e day.  hut only w t h  the 
judicial safeguards recognized by eiwliaed nations which, through this 
Convention, have been internationally codified. 

Throughout the discussion ai ~ r r q u l a r  combatants the rule emerges 
that both under the Lieher Code and under today's rules the uniformed 
ramhatant,'ol BE opposed to  the combatant not ID umform, is permitted 
to commit hoatile acta hehind enemy lines or in occupied territory. and 
16 entitled to  prisoner of war A s  8 prisoner of war, he E 
immune from punishment far hi8 hostile acts unless they are ivai 
~ r i m e e . ' ~ ~  

This  rule also seems to apply TO another practice generally oarried 
out behind the enemy lines or in occupied terntory-asraseinailon 

5 .  .'Issossinot*on and ovtiaury 
Aseassinhtionlo* is the subject of the single amole which makes up 

The lav oi xar does not d l o w  proelammg elther an mdmndual bslongmg to 
the hostile arm?, or  a eitrren. or B subject of the hoatde golernrnent. ~n out- 
law. r h o  ma), be slam Kirhouf trral by any ~ a p t o i .  any more than the modern 
I&* of peace d l o w  such intentmnal ouflaari.. on the contrary It abhor8 eueh 
outrage The sternest retaliation should fallow the murder committed m con. 
sequence ai such pmelam~tmn. made by whatere, authority Cndlred nsfmni 

Seotion IX of the  Lieher Code This  article provides &E iollowi: 

look with h a r m  upon offer8 of reaarda for the arraiaination of enerniei BQ 

relames into barbanam "' 
During and prior to  Lieber'e time. writers emphaeized that  assassi- 

nation must not he confused with surprises, nhmh were eamdered  im. 
ful.  Surprises were defined 8s the sot of an indiridual soldier or oi a 
emall detachment a i  so1dtei.r who penetrate the enemy lines in ordei to  
kill the enemy general or other leaders. I t  is said that  rhia is  permis- 
sible because such acts lack the "disguise or treachery" w h x h  gwes the  
deed the character oi murder or a s s a m n s t m n i o e  The prohibition, then. 
was against the &sSmsinatmn of an individual hy those in dzsguzse or 
not in unifown, and ageinst eeeking such action by proclaiming an indi- 
vidual an outlaw subject to being killed without trial 
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The prohibition U B S  carried mer  into t h e  Hague Regula t lon~ of 1899 
and 1907 ~n the form of B brief statement that  it is forbidden to  kill 01 

wound treacherously mdwiduals belonging to the hostile nation or 
arm)-.1oi F Y  2i-10 construes rhta article as prohibiting a s sasma t i  
proscription or ourlaary a i  an enemy. putt  
head or offering a reward fa, an enemy "dea 
indicated that it does not  preclude attacks 
officers of the enemy no  matte1 iihere they ar 

The B r m h  l l a n u a l  deals wt i i  messsinstion ertensiuely Paragraph 
115, inter alia, recites the prohlbition o i  the Hague Regulations, and 
paragraph 116 reflects the language of the U.S Army field manual in 
regard TO o u t l ~ ~ 1 ~ y  and the ader a i  rewards Haweier.  ~n paragraph 
116. the prohibition against assassination is ehpanded and spelled out 
in some derail I t  1s stated that the killing or wounding of B selected 
individual behind the h e  of battle by enemy agent8 or portison8 i d  not 
a lawfu l  ac t  o i  war The example 15 g n e n  of the assaaainarion of 
He>-drich the German ~ i r i l i sn  goyernor a i  Bohemia-Mararia.  by 
Czech parrisans in  1942 Ir 1s painted out that  the perpetrators could 
have been tried BI nar  criminals r n a b l e  TO trace the offenders. the 
Germans killed the inhabitants a i  Lidice and destroyed the ton= The 
comment 1s made that nhereaa the latter ac t  may at tha t  rime haye 
been juatifiable ar an act a i  reprisal, the  killing o i  the inhsbirants W E  
not. and it nas rightly labeled BE a brutal msssacre by the International 
Z l h t a r y  Tribunal log The Britlsh hlanrial also state8 tha t  undei this 
prohibition it IS not  iarbrdden to &end B detachment or individual 
soldiers to  kill.  by sudden attack a member or members of the enem) 
nrrned forcer. The example IS given of the raid by British commandos 
on General Rommel'i headquarters a t  Beds Littoria in 1943 ' I u  

In regard to the prohibition against outlaur?.  putting a price on the 
head of an enemy and the offering of "dead 01 alive" r e r s r d r  the 
British Manual raises B question which 18 m r y  pertinent during this 
period oi upricinga and irregular narfare. and that IS hon- far do these 
ruler apply to armed eanflicri not of an mternatmnd character occurring 
in the territory of B state' The answer clearly seems to be t h a t  These 
L U ~ E  do not appl? except me an aid t o  construing Article 3 of the  1949 
Genel-n Conaentlonr 1 1 %  
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set5 
out the acts nhich are prohibited ~n conflicts of less rhan international 

i o ,  of chat article forbids "murder of all 
s who take no  m t i ~ e  part m the  Iiortilities. 
at .  and those ivho ha re  la id  down theu  m n s .  

The probable effect a i  the eoninion Article 3. uhen applicable 1s to 
prohiblt mdueements bemg pren for troops. police or cwilims, t o  take 
the law mto their own h a n d s 1 1 3  

In  summary. the rules regarding msassinatmn and outlawry h a l e  
not changed aubarantlally through the  y e a n  and the rule of the Lieber 
Code i d  still current. 

Selective killing by the guerrilla re~nains a IWI crime, but the uni- 
formed soldier may commit such gets iiirh impunity. Hoa.erer. gorern- 
mente may not declare an mdwidual a n  outlaa and place a price on 
hie head. 

The basis of prohibitiiig assadmation IS its treacherous mture, and 
likeniee the  use of poison traditionally liar been prohibited becauee of 
Its treacherous nature. An additional basis of the prohibition a w n s t  
poison has been tha t  it xould muse unneceerar?- suffering 

The eonlmon Art>& 3 01 the four 1949 Geneva Conventions 

6 Right to Pnsoner of T a r  Stotur  
Article 49 of the  Code defines 8 prisoner of iwr as a ' public enemy" 

~ I i o  i a  armed or attached t o  a hostile army "for active aid" and who 1s 
captured in any aay. Then the  io l lowng categories of personnel a h a  
may be prisoners of a m  are ret forth 

soldiers. of %-h&tever speoier of arms 
1 members of B rising en n i m e ,  

a l l  those who are attached to the army for its efficiency and 
promote directly the object 01 the  p a r  ia i th  certain exceptions later 
discussed), 

id) disabled men and officer 
n a ~ a y  their arms and asked far 

quarter. 

sutlers. editors. reporters. or eontraetori 
if1 eit lzena who accompany an arm? ior an:- purpose. iueh  as 

I 'The tuo  eoni'enrians no! hnheita mentioned w e  t h e  Geneia Conientmn io) 
the Amelmranon of t h e  Conditron o i  the Wounded and Sick m the .Armed Forcer 
in the he ld .  12 .AYPUPI 1918 6 U S  'I B 0 I .% 3114. 'I I 4 6 S o  3362 leffeetir e 
Feb 2, 19661 [hereinafter cited a* GX.: and the Geneia Canieniian f o r  the 
lmalioraiion of the Candinon of the Xounded Sick and Shipireeked Members 
a i  Armed Fmcer a t  Sea Au%uri 12. 1919. 6 P 8 T d 0 1.4 3217. TI A B  S a  3363 
Ief feeure Feb 2 1866) [heremafter nted BP GWP ?ea1 
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<g, the  monairh. his family. principal officers and  diplomatic 

, h J  partieans?16 
agents a i  the hostile nation."' and 

Under present prncriee Lieber i term. -oldieia of \Thatever rpeeiei 
of arms." has been expanded to mean meinhers o i  the or-med jorcea and 
the fac t  tha t  It includes militisi and volunteer corps when parr of the 
armed forces has been lpelled out l l B  The rising en i n u w  is no17 COY-  

Article 1 01 the Geneva Priwner of K a t  
panying the armed forces m e  slso cov- 
officers ' LL a earegary equnalen t  TO Artlrle 

14 of the 1849 Genera Convention far the Amelioration of the Condi- 
r i m  of the Wounded and  Sick in Armed Forces in the Field Lieber'e 
classification a i  "enemies who h a r e  thrown away their arms and asked 
for quarter" is merely cumulative t o  hie first category of " s a l d m . "  In 
today's practice CLYIIIBII ships' c r e x i  and airciaft creii-s are  entitled t o  
prisoner a i  MI s t a t u  unless they can get more iavorable treatment 
under other provisions of inrernatlonal l a w  

The second paragraph of Lieber'r Article 50, relating t o  the monarch. 
his family principal officers and diplomaric agents and others?1° has 
no exact parallel in either the Hague Regulations or the Geneva Prisonw 
of B a r  Convention. Senior enemy officials do not become priionera of 
war upon capture by the armed forces Hawe\er. if m h t r r ?  i e e u r q  
makes I t  absolutely necessary such pereons may be put in assigned 
residences or interned as protected persons under t h e  Genera Cirilian 
Convention.'?' If senmi enemy officials aeeomp 
and fit into the category outlined m .Article 4 
Prisoner of \Tar Convention they are entitled to 
upon capture Heads oi  state often are the Commander ~n Chief of the 
armed iarces and thus entitled TO pnsonel of TU status under A m d e  

Lieber art8 l&$i und 52:l 

srt 6012) 
1s; GCC arts 41, 42 and 78 

24 T I C 0  ,018 
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4.411) of the Genexa Prisoner o i  K a r  Of course, the 
enumeration of categories in hrt ie le  4 IS not exhaustive and belligerent 
oould extend POW status t o  persons other than those listed.12a Hmtori- 
eally, one of the  most difficult questions to  be soived has been tha t  of the 
treatment appiieable t o  "partismi" or ' 'guerrillar."1Z4 It has been wid 
that  the Brussels Conference of 1874 failed m its attempt to eodi i r  the 
l 8 w  of wi.&r beoaure of the impossibility of agreement on the questmn 
of partisana.'2a h a  pointed out eieewhere in this Lieber set 
up strict standards in this regard. His definition of partisans'' lmited 
it to "soldiers armed and wearing the uniform of their army" and rad  
t ha t  the? were merely detached from the main body t o  make "inroads 
into the territory occupied by the enemy." There people, he s a d  were 
entitled to prisoner of nlar Son-uniformed guerrillas, not 
being p u t  ai the organized army were flatly denied prisoner of war 
atatus lZ6 Also, under the prevalent ooneept t ha t  the inhabitants a i  
occupied territory owed e. duty of obedience to the belligerent occupant, 
members of resistance movements in occupied areas were not entitled t o  
prisoner oi war status.12n The concept of the rising en mnme has not 
been extended since Lieber's d s y  t o  include these people, even though 
they are the only people who really "rise" The old levee en m m e  
rarely, if e w r .  occurs 

This question of the irregular oombatant i i  treated in Article 4.412) 
of the 1949 Geneva C a n ~ e n t m n ? ~ ~  The four conditions lirted therein 
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m e  tile sanw ones listed m Arncle 1 of the l9Oi Hague Regulations as 
being necessary to confer belligerent statue and thereby acquire the 
right to be treated BE prieoneri of am A11 rhar real ly has been added 
l e  t h a t  "organized resistance moxements are included and the>- may 
operate "in or outside their 01%" territory, e l e n  i f  this territory is oe- 
cupied " This l a t e r  phrase is very important m tha t  ~t gives an explicit 
guarantee t o  uniiormed resistance marementi. such as t h m e  which 
sprang u p  during T o r l d  K a r  I1 in France the r n i a n  of Soviet Saciallat 
Republics, and > ~ u g a s l a ~ m  I t  i, a break from d i e  rraditional L U ~ E  in 

tha t  under the Hague Rules it ii BE generally considered tha t  once enem? 
terntor> x a s  occupied, the Inhabitants had to respect the occupant I 
attempt TO restore and insure public order and d e  
ramt iom iihieh could be utilized to put dawn res 
included the death penalty This IS no longer true since under rhe 
present p r o ~ i n o n  the o m u p m i  must t rea t  uniformed eaptured members 

Hoaever, the  i ery  nature of res i~tanee m o ~ e m e n t s  or guerrilla units 
is often t h a t  they muer operate u i t h  a great deal of pec re ry  and surprise 
19 their stack in trade because the>- lack strength t o  r h a l i e n p  the 
enemy's armed farees openly Therefore it is  unlikely tha t  the member. 
of these movementr will comply n n h  the  iour e o n d l t m i  ourhned. par- 
ticularly the use of a diinnetii-e insignia and the open bearing of a r m  
Thie being true. these people are le!t n i t h  only rhe procedural and  gen- 
eral safeguards afforded by rhe Geneva Civilian Convention of 1949 
The penalty ma? still ~n many cases be d e a t h  

I t  would appear thar  insofar as the categories of perronl entlrled TO 
prisoner of n a r  status the scope of person? protected has nor progressed 
, p r y  far beyond Lieber Partieularl)- m rhe ease of non-uniformed corn- 
iiatants the 18% is still reluctant TO spread Its protective mantle 

of res1rtance m0Yeme"tE a5 prm'neri of "BT 1 3 3  

C CO.\~l'E.\~TIOIIL W A R F A R E  

1 i s r  of Polsan 
h customary rule oi  international Im a a s  eodlfied by Lwber 8 Arrlcle 

70 prohibiting the use oi  poison in  any manner "be  it  t o  poison wells 01 

food. or arms " This rule. of course was in accord with the principle 

'' GCC a r t  5 and Prr. I11 SPC I11 

26 TlOO 113m 
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tha t  the right of belligerents t o  adopt means 01 injuring the enemy is 
riot unlimited l ac  The prohibition against the 
seapana was carried fariisrd in!o Article 23 
latione of 1907 

The question ha? been raised 8s to nhe ther  or not IT E Ias fu l  to poison 
the drinking water, provided B notlee i d  posted up mfornnng the enem? 
tha t  the water had been poisoned During Karl T a r  I the German 
commander in Sou!h-Xert Afr ica  attempted to ju 
t m ,  but i! has been condemned This is  ID accord ivith the traditional 
B r h i h  ma. Houever, in the 1940 edition of TS. Army FhI 27-10. 
paragraph 28, it was stated tha t  although it \\as uniaaful  to poison 
wl l s ,  ete. I t  was lanlui t o  eonraminate sources of xater  by placing 
dead animals therein or otherwise. provided that such contamination i d  

rrident or the enem) was informed of LT Beenuse oi  the doubtful d u e  
of this measure in modern war and  the fact !hat the  elements or third 
parties might destroy the evidence of contamination or any signs !hat 
might h a w  been posted. the 1936 F l I  2i-10 "8s changed 80 BE LO he 
consistent with the British  vie$^.^^^ 

FlI  27-10 11956) quotes the prohibrtion 01 Article 23(al of the 
Hague Regulations and m discussion states that  this rule doer not pro- 
hibit measures being taken t o  dry  up springs. t o  divert nrere and 
nequeducte lrom their COUTSCE. or to destroy. through chemical or bac- 
terial agents harmless to man, crops intended solely foi consumption 
by the  armed iarcea lii t h a t  fact can be determinedl In8 

The chief difficulty in applying this iuie E encountered when consider- 
m g  poiranoue rarher than  poisoned weapons. The addition of poison to 
an otherwise legitimate weapon i a u c h  as the w a r  m o w ,  or bullet, 
hould  make It unlawful only because I t  mould cause unnecessary auffei- 
ing It i s& different m a w  vhen modern seapons such as toxic ehemi- 
ea1 agents or nuclear aeaponi  are eonridered Here the poison, if it can 
be EO citlled. is an after effect 01 the weapon's use or an essential par t  
01 the weapon i!se1i.'80 

The British l l a n u a l  ties the prohihirim against poison or pmeaned 
weapons in with the prohibition against asphyxiating. p o i w m s  or other 

pnra 112 
'"Cnyublished mno'allon 10 pdrhgxaph 37b of FM 27-10 (19561 
'"FM 27-10, pars 37 The use of chemical agent? 10 dectrai  the foliage along 

trallr to prerenr ambuihee ~n Bmth Vietnam hsr brought reauiarianr from Com- 
m ~ n m  i o u ~ c e ?  that illegal mean? of aarfare are  being "red 

L ' m C a m y a r ~  hlinar Bymyaririm Bialogtcnl 1VmInw 21 \ I n  L Rm 1 (18841 
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garer. and all B ~ ~ O ~ O U B  liquids, mateiia1~ or derieea including bacte- 
riological methods of u ariare 140 

At this time the United States is  not a party to any  treat>-, now in 
farce, tha t  restiicti or prohibits the UEB of toxic or nm-toxic gases, or of 
haeteriological weapons m warfare The  Geneia  Protocol of 1926 "fa1 

rhe prohibition of the use m u8r a i  asphyxiatmg. poiranoua. or other 
gases. and of bacteriological methods o i  aarfare."14' IS ~ O I I  effective 
between a great number of nations Honewr.  the United States Senate 
has not given its & d i m  and consent to the  rarificarion by the r n i t e d  
Stater. Thereiare. I t  LS not binding upon this country l j 2  

PI1 27-10 115401 interpreted the praiiibition a i  Hague Regulanon 
23ta) 8s not being applicable t o  the UEC of toxic Fhl 27-10 
115561 is silent on this pmnt, and merely states tha t  the l-nired State8 
is not a par ty  to any  treaty ah ieh  uould prohibit i t s  use of chemicals 
or germs in ~ s r ' ~ '  The  question 83 to whether rhe r n i t e d  Statee is 
hound by B customary rule of international 18ir restricting the use of 
toxic chemical agents remains open 

In regard LO nudear weapons, the noted authority Sehaarcenberger 
reasons t h a t  they are illegal because the  resulting radiation 18 an mal- 
ogoud species oi the genus "poieon" and tliereiore i d s  aithin the pro- 
hibition a i  Hague Regulation 231al Article 36, F l l  27-10. adopts 
the position tha t  "explosne atomic weapons" are not riolative of Inter- 
national l aw m the absence a i  B rule restricting their use. This ~ a n d u -  
tion IS explained by the  unpublished annotation to FSI 27-10 (15561 
by stating tha t  the w r d  'explosive" " 8 6  inserted t o  avoid taking a 
position on the use of B n w l e m  weapon the effeot a i  which is limited to 
radiation Such a weapon mlght be prohibited by HR. Article 2 3 ( a i  
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I t  mlght he observed tha t  the Hague Regulittions merely internation- 
d i r e d  Lieber's rule on the use a i  poison or poisoned weapons and ie 
still in effect, so far  BS I t  goee. The major etep beyond Lieber in this 
mea has been the Geneva Gas Protocol of 1925 which adds the prohihi- 
tmn against gaaea and bacteriological warfare 

Lieber did not deal 131th limitations on the types of )%capons iather 
t han  poison) nor their we.  except in the most general way. However, 
this is understandable. At the time when he was writing the  Eighted 
weapon i w s  d m m t  U ~ I Y B ~ I .  Except for cmall refinements, weaponry 
had not changed substantially since the  days of the American Revolu- 
tion. No new weapons proposed to  change the techniques of aarfare 
or to shift  the  weight of adrantage toward either side. The iron-clad 
warship wlte probably the greatest innovation in warfare of the time. 
Exoept for the development of exploding projectiles, this situation with 
reaped to weaponry did not change eubetantially until the  advent a i  the 
airplane. 

Following the Lieher Code the first st tempt on an international level 
to limit the use of w a p o n e  w e  the D e o l a r a t m  of St Petersburg in 
1868. This Declaration condemned weapons which "ueelesaly" aggra- 
vate iuffermg and forbade the "employment . . . of any projectile of B 
weight below 4W grammea (ahout 14 011 whioh i s  either explosive or 
charged n-ith fulminating or infiammable substances " In the years to  
follow, teehnieal developments moved far beyond the eeope of this pro- 
hihition It i s  somewhat ironic to note that larger projectiles of greater 
poa'er were not prohibited in m y  n a y  by this Declaration. It seeme 
that  the theory of the drafters WBS tha t  larger shells would not be 
directed primarily a t  personnel Later.  in the Hague Declaration of 
July 18. 1899, "Dum-Dum" bullets and gas projectiles were prohibited. 
However, the Hague Regulations of 1907 merely provided tha t  belliger- 
ents do not ha re  an "unlimited right BE to the choice of m e m b  of injur- 
ing the enemy " I t a  The only codified expressions of this general rule 
forbade the use of poison or poisoned weapons,"' '%me, proiectilee, or 
material calculated to  cause unnecessary suffering.'' and the short 
lived Hague Declaration of 1888 forbade the  dieeharge of projectiles 
and explosives from balloons. This non-acceptance of the latter limita- 
tion was due to  the fact  that  far-seeing nations could see the military 
potential of air power and did not want to tie their hands in the  event 
of future The  rule6 that  developed pnor  to  1825 touched only 

T*CO 1WB 29 
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msjm militarr pouer r  have done $0 

Inroiar 8s the rules a i  land a a r f a i e  110 n h r h  rhis airicle I >  Iimxedl 
are concerned, these iea pieces of international legislation are 811 that 

Thr rule that  unnecessary iuflermg mu-[ not be caused by one's choice 
a i  the m t r u m e n t  of d e r t l u c t m  means roda) ~n plaetlee. rhat e x p l o a ~ e  
and expanding emall aims ammunnion IS banned. ' and rhar "all 
attempts 10 extend th i r  pitiful range hare failed This statement 
vas  made  before the Genela  Gas Piotarol of 1925. bur the  rentiiuent 
IS still applicable 

2 i t d h h o l d m g  o! Sirdenanre 

T i r h i n  Lieber'a f ramenark  oi mh 
sustenance or means of hie  irom the 
LE reflected in Article 17 n h i r h .  after 
by arms alone. provides rlim I[ IS la\$ 
unarmed. in order t o  defeat him more 
heation of contrahand and blockades >ueh  BE the Impd i s t ance  blork- 
ade and the extended contraband lists imposed upon Gerniany m K o i l d  
TYm I b) Great Britain The concept is apparently still areepred 
and Its continued utility is obvious 

A Customary rule regarding sieges l i c e  codified in Article 18 by Pio- 
fessar Lieber In rhar article he proxider thar when the  eaminaiider o i  
n besieged area expeli the noncombatants in  the area ' ID  order t o  lessen 
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the number of those who oonsume his stock a i  pia 
though an extreme memure, to drive them back, so 
surrender." 161 The application of this rule durin 
illustrated by the  caee a i  Li i ted State8 c Ton Lesb 1The High Coat- 
mond Cosei?Jb Yon Leeb approved an older to d m e  back civilianr by 
artillery fire if they attempted to  l e e w  the  besieged town oi Leningrad 
The tribunal,  on the baais of th 
o i  a charge bered on this Betion 
by Article 17 a i  the 1949 Gener 
tmn oi  Civilian Persons in Time of I! 

d r t d e  17 The Partlei to the canfllct shall endeavor t o  eanelude loesl agree- 
eiged or  encircled areas. ai uounded aiek 
and maternity eares, and for the passage of 
personnel and medical equipment on then 

way to such mea& 

However, it is clear from the  a o r d m g  tha t  this IS not B eornpulsory 
rule, but merely a strong recommendation to the besieging commandel. 
The customary rule a t d l  remains in effect. 

hlost a i  the dieeuasmn a i  the rules up to this pomt h e  dealt  with 
people and their activitied Of necessity Lieber had to include rule3 
denling with property. 

3. Tiaatrnrnt o j  Property 
There has been B great deal a i  confusion and continuing controversy 

iegarding the treatment of property under the laws oi  land warfare The 
Bribeh Yanual breaks lis Chilpter XIII, deilhng wrth the t iratment of 
enemy property, into iour sections: l l i  Private Property,  121 Public 
Property,  (3)  Property on the Battlefield, and (41 General Devastation 
A study o i  the numerous paragraphs under there sections rereali tha t  
in many oases it IS not clear whether the  rule set out deala with property 
in an oeoupied area, an the  battlefield, or to both places €11 27-10 
treats the problem in two parts: i l l  Treatment of property during 
combat,'SB and 121 Treatment of property under belligerent occu- 
pation.16i This treatment IS not entirely aatisfaetary either, chiefly due 
to  the  vagueness of the terms used and the problem of defining the  Term 
' battlefield'' as used ~n paragraph 59 oi  F3I 27-10 which deals wt l i  
Booty of War 
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The key article of tile Lieber Code dealing n i r h  the rieatment of 
)property during combat IS Article 46 which provides 8s fallaus 

.All C B P I Y I O ~ .  and booty belong a c r o ~ d ~ n ~  t o  t h e  modern lax o i  %a, ~ r m a r ~ l r  

Prme money. ivherhel on 808 01 land C R ~  n w  only be eiarmed under l o c a l  

to the goiernment of the captor 

I R U  

Article 45, ~n Its first paraglaph?js reierr t o  B folmer C U ~ O L L I ~ ~ -  rule 
under uhich  811 enemy property, public or piivste. uhich a belligerent 
could get hold of on the battlefield i l a s  booty. and eauld be appro- 
priated Houever, the rule is n m  obsolete 8% regards p r n n t e  property 
belonging to prisoners a i  !+ar. except military papers. arms, horses. and 
the Ilke.180 Ir E also ohsolere BS to property of prwate  emzenz except 
t h a t  n-hieh 118s been used by the troops to further the fighting T h x  
latter category of property mighr be confiscated on the  theory tha t  i t  
has forfeited ita right t o  be treated as such rihen it is used by the armed 
forces for active rnil~tary purposes Of cou~ie, the customary rule ai  
expressed by Lieber LS mil valid a? regards public enemy property 
found on the battlefield Paragraph 5Qb of F3I 27-10 states t h a t ,  other 
than  the listed exceptions for prisoners a i  u ar, prmste movable propelt? 
raptured or iound on the battlefield may be approprmted only to the 
extent tha t  such raking is permissible ~n occupied areas. Pursumg the 
matter m this ini~nner seems to support the xiew expleased regardmp 
p r l ~ s t e  property which has been used for military purpore~ 

The only provisions of the Hague Regulations of 1Wi dealmg w t h  
property which do not appear to apply to  owupled areas are Artwles 
23(%1'" and 28,'82 and those mtkles  relating t o  bombardmenre Under 
this w e n  these m i c l e r  would be applicable t o  areas invaded but not 
?-et occupied. These ijolated praiisiane are hardly sufficient TO gmde 
the myading commander .Ilso. the idea tha t  the I m x t a t ~ o n ~  of thc 
Hague Regulations contained m Seetlon I1 on occupation should be 
apphed by analog? in meas not ye t  oeeupled LI not entirely satl ifactary 
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because i t  may impose unduly strict limitations on the  military com- 
mander in B combat r i t u a t i ~ n ? ~ ~  

Lieber, steeped in a tradition of respect iar property and particularly 
private property, linked the treatment of property and a i  perrons. He  
felt tha t  wanton rialence against persons in an imaded  country. auch 
as ritpe, wounding and murder. the needless destruction of property and 
pillage were a l l  euoh heinous crimes tha t  they warranted death ae a 
punishment or some other   eve re puni~hment . '~ '  Pillage, of course 18 

expressly prohibited by Articles 20 and 47 of the  Hague Regulations of 
1907 and by Article 33 of the Genera Civilian Convention of 1949'6s 
Also, a member of the itrmed forces of the United States who before or 
in the presence of the  enemy quit6 hie place of duty to  plunder or 
pillage may be tried for the offense a i  miabehaviai before the enmy lon 
The other offenses outlined by Lieber are si90 punishable under the 
LniJoim Code o j  .Military Justtee and by aimilsr laws in the  srmed 
forces of other nations. His prohibition against needlees destruction o f  
pr6pperty is camistent with modern is!+, of eoume It might be phrased 
another way to  the  effect that  the destruction of property is limited by 
military necessity'87 Article 147 of the 1949 Geneva Civilian Conren- 
t ian probably has supplemented Article 231g) of the  1907 Hague Regu- 
lations. Article 147 of the Civilian Convention characterices "extensive 
destruction and appropriation of property. not justified by military 
necessity and carried out unlawfully and wantonly" BE & ' grave breach 
of the  Convention." Thie article may  be construed either to prohibit 
general dewatation or, by implication, to reoogniae "extensive deetruc- 
tion" as lawful ii "justified by military necessity ' I  

An exilmple of deatruction permitted by military neceas~ty 1% found 
in the  High Command Tnol IiVilheIm son Lseb on$ Othersi. I n  that 
case the Cnited States Military Tribunal st iiuremberg held tha t ,  under 
the  eiroumetancee of the  case, the general devastation ordered by the  
aeeuaed in Russia may h a r e  been r i t h i n  the meamrei permitted by 

"'Annex 111. Report of the Cambiidge Caderenee on the R e , n a n  of tho 
La% of &'SI [hereinaim cLted as Cambridge Canfareneel I? (19531 

"'Liebe*, art  44 In the last paraimph a i  .Article 44 Lieber mposei B harsh 
iule that aomerhsr shacks the contemporary mind ?hat hrr been trained ~n the 
eaoeept of due pmeesr of lap He itatel that any zoldrer er officer rho  13 cauiht 
m the act ai rommmmg such imlence 
him to abstain from it ma? be laufullg 

"'See 8130 FM 27-10, palad 17. 272. 
L''CChlJ 811 99 ( 8 )  
"'See language m Lieber. nit8 16 and IO. t o  thrr effect 

'"Annex 111. Cambridge Conference. sup,u, note  183 at 13 

bee HR. art .  2 3 ( ~ 1 :  
GCC, 811. 147. 

38 TAOO iOUJB 
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m h t a n y  neceaslty as reeognned by Ar t& 2 3 1 g !  oi  the  Hague Regu- 
lations The Court said: 

Defendants la this LOPP "ere ~n man? inrrsncer ~n retieat Lnder arduous candi- 
nons rherem t h e u  commandr a e r e  ID serious danger of being cut afi Cnder 
aurh e i i ~ c i m i ? ~ n i e s  R commander must neceasanl5 make qwck deeirionr t o  
meet the partmlar s m ~ f m n  of hla eommsnd .4 $tear deal of latitude murt 
be accorded t o  h m  undel such cacurnrtancea K h a t  ionsbtoter devastation 
beyond m n theie i i r u ~ t i ~ n i  requiied detailed proof a i  an 
OpelsllOnR le * e  

.\long with rhe articles dealing isitti the  use and dispoaltion of prop- 
erty. Lieber includes an article providing tha t  claseieal  works of arr 
libraries. scientific ealleetioni or precmus Instruments, such as astro- 
nomical telescopes, must be secured againat a11 aroidable injury. even 
uhen contained in fortified places under siege or bombardment'7D This 
i d  similar to the proteetian of Article 66 of the 1907 Hague ReguLtmns  
and Article 5 of Hague Convention KO. IX of 18 October 1907, concern- 
ing Bombardment by Kava1 Farce8 in T m e  of The Roerich 
Pac t  to which the United Stater and some other a i  the American 
sepublicr are p ~ r t i e s  also g n e s  a neutral and protected status to historic 
monuments and t o  institutions of the type described by Lieber 

The Hague Convention ot l f a y  1954 on the Protection o i  Cultural 
Property in the Event of Armed Conflict. which was intended TO h a r e  
R aider geographical coverage than the Roerich Pact, u-8s entered into 
farce on August 7,  1966 h great number of the T a r r a a  Pact  nations 
and  come a i  the KAT0 natmns h a l e  ratlfied rhla The  
United States has  signed but not ye t  ratified. this convention 

The problem oi marking protected buildmgi and property has alnsya 
been B concern oi treaty witere  

4 Flags of Protection. 
In Articles 115 and 116 Lieber provided for Ragi a i  protection lhe  

indicated t h a t  they were usually yelloa ! t o  designate hospitals and 
indicated tha t  the honorable belligerent ii-odd be guided by these Raga 
inaoiar BI the eontingenem and necessities of the fight would permit. In 
Article 118 I t  IS stated t h a t  "sometimes" the practice mas to mark and 
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plotect aorkr of a r t ,  scientific museums. observatories. and libraries 
nlaa. The principle of d l  of t ime article, ,\as included m Article 27 
of the 1899 Hague Convention In Article 27 a i  the  1907 Hague Regu- 
latiom gavermng land \v-arfaie, histoiic monuments were added Also 
the  definition of protected buildings B B E  included In Article 117. 
Lieber states t h a t  the deception a i  the  enemy by  Hags of protection is 
a n  se t  of bad faith which may be goad  awe for r e i u m g  t o  respect such 
Hags This is in accord witti current practice 

Of C O U T E ~ .  today, instead of Lieher', yellow Rag 
61th the distinctive emblem pranded by the  Gene 
m the ease of there markings, warning must be given before they can 
he disregarded Also B ressonable rime must be given for the  enemy t o  
heed the nammng helore the protection 

In regard to other prareeted buildings and monuiiien~s it has been 
suggested tha t  the distinctive markings a i  the Hague Convention on 
naval bombardment might he adopted17P 

5 Varnmg of Bombardment. 
In 1864, the year follawmg the  i i s u a n ~ e  of General Ordei 100, General 

Sherman bombarded Atlanta irithout naming.  Coniederate General 
Hood protested against this w t m n  on the grounds tha t  notification  as 
"usual m nai among civilized nstions." Sherman replied 8% f o l l o w  

I was not bound by the l n ~ s  of xa r  to 
a fortified t m n .  uifh magarmes aisends faunderiei [ m ~ l  and powble 1 t m 8  

70" x e r e  bound t o  take miice See the books." 
Sherman's eontention wae certainly not borne out by the  Lieher 

Code. Article 19, of ahich statee: 

notme of the rhellm$ of hrlsntn. 

Commandeir x h e n e w  sdmiaaible. ~ n h m  the enemv of t h e u  hntentmn to 
bombard a place. so that the noncombatantr. and eageciallp the women and 
ehildren ma? be removed before the bombardment commences. But ~t I I  nai 
infraction of the common Isv ai U B ~  t o  omit rhus to infaim the enem? Sur- 
pme mag be il neceszii3 
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There was no question of R surprise attack at Atlanta,  irhich WBE then 
iull of noncombatants, and Sherman's w e w  LIS he states 11, cannot be 
reconciled i i t h  Article 19 of the Lieber Code The same position ivaa 
adopted by Bismarck in 1870. a h e n  he  refueed ro gwe notiee of the 
bombardment of Paria. The French pioteit  of Bismarck's action w.i 

supported by 811 the  foreign diplomaric agents in 

Article 26 of the  Hague Regularions of 1 W i  prowded tha t ,  except in 
the case a i  an assault an  atracking eamniander rhould do 811 in his 
power to uarn the authorities beiare commencing B bombardment This 
rule did not m p o e e  a strict duty of notification. hoaei-el  because B 
commander only has to  do  nil  he con to serve notification 

A modern example of sueh a pre-bombardment warning occurre 
1941 iihen B warning was g r e n  to the  Gernian commander ai Zlun 
Germany, that  an intensire bombardment aould  begin unless he 
rendered The German commander refused and the tmvn was bom- 
harded heavily and intensel> 

Paragraph 43b  of F l l  2i-10 appears to place B qualifiearm1 on the  
notice requirement set out m Article 26 of the Hague Regulations b\ 
construing the requirement. to refer only TO placer rr-here parts a i  the  
cli-illan population remain 1 8 2  

The i u l e  requiring notice of baiiibardiuent liar nor fallen I 

The practice during !Todd K m  I1 ant1 during the Korean Ka 
tha t ,  a t  leait ~n the case of aer ia l  iiarfare iiarning is often gi 
tiambardment.18s 

6. Hos tages  
Up TO this point a nuiubei of m l e ~  governing land n n i f a i r  Iha~c been 

discussed The question of miorcement E always rmsed when rule? RTC 

responsible s i t h  their h i e s  for m y  perfid) 

Lieber defined B hostage 88 B p e r m  aeeeprrd 8- B pledge for  t h i  
fulfillment of an agreement concluded between belligeienri durins t h e  

1 ~ r n R i ~ ~ r r o ~  L i \ o  171-172 (1911m 
I S d  M I I I * L  para 28, 

D C P ~  OF 4 ~ x 7  P i rpar~r  27-161-2 2 I s r m  

Period 1 10 1; &ueuir 1950, TS Doc 6,1758, 1 i e p f  
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war or in consequence of 8 i i a i , ' ' 1 , *  but added tha t  they are rare in 
the present ege " Article 55 prav~des thar a hostage ia  to be treated 8s 
a prisoner o i  XBT Major General George B Davis,  B former Judge 
.Advocate General of the Anuy. said in 1013 tha t  the practice of giving 
hastagee XBI nor m e n t m e d  in the 1899 Hague Convention because I t  
was obsolete in European war  lPs Hostages mere not mentioned in the 
1907 Hague Regulations either 

The hostages raken by the  Germans from the  c1n1mn populatmn a i  
occupied areas during both TIorld T a r s  -ere of a different type than  
thoee mentioned by Liebet. Those taken by the Germans n-ere more in 
the nature of ''reprisal prisoners" seized to  enforce obedience to their 
meupation orders and t o  deter hostile act6 againat German troop6 by 
the inhabitants a i  occupied territory 

At least until the time of \Todd B a r  11, the taking of hostages as an 
extreme measure i ias reeojmmd Howewr. during JT'orld War I1 
Germany carried out the maas shooting of hostages on such an unpreee- 
dented scale tha t  the  punishment of this atrocity was declared by the 
Vnmted Betione to constitute a major purpose ai the  war. The kdlmg 
of hostages was among the a c t s  declared to be war crimes over which 
the International Military Tribunal had jurisdiction."' 

Since the Hague Regulations made no r n e n t m  of hostages, the erste 
a i  the l&w was s o m a  hat  confused. Some writere felt  that  the provieions 
of Article 46 lip and the prohibition againat oolleetlve penalties ~n 
Article 5 0 I a e  were designed to protect hostages.'eo However, based on 
the liating of the  killing of hostages &E a r w  crime ~n it8 Charter,  the 
International Military Tribunals tried a number a i  cases, and these 
holdings shared some divergence of viewe. Among the  eases decided 
were the  Cane of Ltst and Ofhevs  (mmetime6 called the Hostages 

"'Lieher a r t  64 
l l lDsua ,  Memorandum rhaving the  relalion belvrrn Geniral Order .Xo iW 

and lhr Hague Con~enlion * m l h  reppeii to the Lam and Cuslama of W a i  on Land, 
7 .Ax J br'r L 4 8 8 4 9  119131 
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tha t .  "Unjust or inconsiderate retalianon remows the belligerents farther 
and farther from the mitigating rules of regular u'ar, and by rapid steps 
leads them nemer to  rhe internecine WI&II of eavagee " 

Reprisals are one of the traditional methods of securing legitmate 
warfare lab Obviously. this is an are& which is cuaeeptible to  great 
abuse. Perhaps the dlffieultg x i t h  treating the problem 1s reflected by 
the iact  that  the Brussels Declaration of 1874 and the Hague Regula- 
tions a i  19Oi do not mention it a t  all. Lieber really girea little guidanre. 
He merely reeogniiea It snd ednaee tha t  it be used eaiitiouely and never 
for "mere rerenge. ' Thus, ruler regarding r e p r i d s  have been le f t  to 
the  customary Ian. 

r n d e r  the contemporary ~ i e i i ,  B reprisal has B number o i  charaeter- 
Ir must be an unlaafui act which ii done for the purpose of 

compelling rhe other belligerent to observe the IBXS of n.er.200 All orher 
means mmt  have been exhausted before a reprisal is A reprisal 
must be done only under the orders of a commandel and aiter consulta- 
tion with the highest available military authority which time permits 
It muat be committed against enemy personnel or and must 
be proportional to the original n r ~ n p . ~ ~ ~  Haueuer. not ail enemy per- 
sonnel and property are legitimate objects of reprisal ms  

'"The 1818 Genera Conrentions pmhlblf l e p r ~ 1  8 e f m  a e a m r  the person DL 
~ m p l r t ?  ai pnmmre a1 UBI (GPK art 131, rLck. wounded and ihipureeked mem- 
bera 01 the enemi armed iorce" ' G W  a r t  46, G m  Sea. art 47) .  and enemy 
civilians elther ID oceupled tomtar? or  m the domezrlc terrlfor? ai the enem) 
belllgeient LGCC a n a .  33. 341 See also Bnirisx Mrruir p u n  641 
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Lieber'a recognirmn a i  reprisals his cautionary mstruetmni and his 
general directions as to their use are as > d i d  today 8s they were a h e n  
ar i t ten  one hundred seers ago, ereepr that h o e  the Genera Conven- 
t iom oi 1929 and 1949 their scope has been reduced eoneiderably 

In t h u  em oi  nuelem weapons, the ure oi  reprml  &3 a eanctmn of 
che law of war IX exrreiuely dangerous. There has been a great deal of 
controversy over the legality or illegality of nutiear weapons Ireurn- 
m g  even that  nuclear weapons are illegal, rheir use might be justified 
B S  a gigantic reprisal provided it is not disproportionate. 

8 Quarter. 
In Lieber's time one form of reprisal the  refusal of quarter to 

troops where I t  was known that they gave none 
The Lieber Code provides that  i t  ie "against the w a g e  of modern 

war to  resolve, in hatred and revenge. to give no quarrer," and no unit  
has the right TO declare that  it s i l i  neither give nor expect quarter 
However, 8s an exception, B commander may command hie troops t o  
gire DO quarter "in great &tisite,  a h e n  his own salvation makes it mi- 
possible to  cumber himaelf with prisoners '' 

Succeeding articles set out e. seme of rules which admitted that the 
piactioe of giving no quarter eriii existed m practice Article 61 pro- 
vides that troops which give no quarter do not have the right to  kill 
enemies already disabled on the ground, or prisoners captured by 
others.2o8 

As pointed out premously. the Code permita the practice of refusing 
quarter to troops 86 a farm of reprisal when it is known tha t  they give 
0 0 1 1 e . 2 ~ ~  Also, *e B reprisal, quarter may be refused to  troops who fight 
in the uniform of their enemy without B "plain, striking, and uniiorm 
mark of distinotion of their O T V ~ . ' ' ~ ' ~  

Perhaps the most cold-blooded provision relating t o  quarter is the 
proridion that  a h e n  an enemy hae been given quarter. but within three 

"'See Lieber, art 62 
'"I Lieber. a i f .  60 
"'Thla ~ I l l c l ~ l e  IS aim refleoted m Article 71 rhieh reads I I  folhwe 

mteDtlomi1y rnfliera additional rounda an m enemy already rholly dlaabled, or 
kill8 iueh an anem?, 01 rho  orders o i  encourages aoidma l o  do BO, ehdl mner 
death, if duly ronvreted, whether he belongs to the Arms of the Vmed S ~ U I ,  01 u 
an enem? captured sflei having committed his misdeed" 4110 AR mi 1 ~ ( ~ )  
reReera this principle ID i t 8  vohibman of killing or  rounding "an &my who: 
having lard down h a  a~rns,  or no longer having means of defense, has eurrendered 
at  dlaerellon " 

*'* Lnebar. art .  62 
Lleber. a r t  N. see pp sup70 
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day8 after the battle it is dhcorered  that h e  belongs to  B 'carps which 
p r e s  DO quarter." then he may be ordered t o  suffer death.**' This, of 
D O U T E ~ ,  I S  a n  obsolete prmirion since reprisals are not permitted against 
prisoners of XBI, and prisoners of n m  may not be pumshed without a 
t1191.2'2 

At Brussels m 1871 an m u c k  XBS prapoaed prohtbirlog reiusal of 
quarter with three exceptions: 11) BE a reprisal fa r  prevrau~ acts a i  
oruelty, (2) 8s an unavoidable step to prevent their oh-n destruction, and 
(3) armies tha t  dld not give quarter could not expect it However, the 
whole question oi reprisals nas leit undecided snd the proviso 8.3 to 
refusal of quarter in cases oi extreme necessity was omitted from the 
final projeot.218 

A flat prohibition agamst declaring that no quarter would be given 
w.6 contained in the Hague Regulation oi 15307 

h recognized contemporary work in the field of international lam 
points out that  the rule that  quarter must be given has exceptions, gw- 
m p  two examples: (1) ivhere members a i  a ioree continue to  fire aiter 
having hoisted B white flag as a a g n  of surrender. and (21 by way of 
repiishi in kind far reiural of q u r t e r  by the other %ideal3 

The rule expressed in Lieber's Article 60 that quarter may be denied 
to  prisoners ~n cases !\here the safety of the capturing iorce *as  vitally 
endanEered is contrary to  today's Lauterpaolit comments 
that iueh a rule had been stared in the Third Edition of Oppenheim'r 
Intemtzonal Law, but it appears to  have changed, particularly in riew 
of chhe Hague Regulatmns Articles 4 through 20 and 23(d) ,  and in Yiew 
of the fac t  that  these regulations \\ere expressly declared to have been 
framed in the  hght of military necedsities He concluder tha t  w o h  
prisoners, having been disarmed, should be releaaed 

~ 

iehei 811 66 
e8 GPK.  a r t  82,ll 

IICXZ U P  ctf r u g a  note 180, ar sa? 

P r m n e r  ai wm conientmn "I 1919 
"'Fhl 27-10, pma. 28: B R X I I ~ X  MIILAL para I17 
'3.2 O P P E S B E I ~ ,  O P  czt "P'" note 198 rnf 339 elting 3 nror. o p  ct1 mpiv note 

4 1  

188. at 1836 
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D ISSL'RRECTIO.\~--ClI.?L VIR-REBELLIO' 

r.atbns 12u  

Traditionail?. c n 1 1  n 815, t h e  drrecred aBainst the esrabiiaiied sol-- 
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berueen the United States and Great Britain o w  rhe belligerency o i  
the Confederacy played a large role in the literature of international 
lair in the yeare fallowing 1861 228  

are dewted  to  the prop- 
osition tha t  when "rebels" are treated in accordance with the Ian and 
usages of war because of humanitarian considerations. this has no effect 
on the legal starus of the "rebela I '  Lieber spells this proposition out in 
detail emphasuing (1) it does not imply recognition a i  rheir gorern- 
ment, ii any:  (21 neutrale do not have the right TO base recognition (al 
a State.  not 8 s  belligerenti upon the application of these rules to  
"rebele";s28 ( 3 ,  victory eettlee future ielstmns between the parties,  and 
( 4 )  i t  does not prevent the legitimate government f rom t r y n g  the  
leaders for rresson 

The modern counterpart to these three articles of Lieber s ,  st least 
8% far as an nuurgency and unrecognized belligerencies are concerned. 
l e  found in the common Article 3 of the 1949 Genel-a Conventions which 
provides that certain minimiurn rules w I 1  be applied to  armed conflicts 
of lese than internstional ohaiaeter occurring m the territory of one of 
the signatories Paragraph 4 of thir article provides tha t  "The appli- 
cation of the preceding provmanr shall not affect the legal status of the  
Parties to the This is an essential clause nithout a h i e h  
Article 3 probably nould never have been adopted Plcrer m g h t  i d l  
have been discussing these articles oi  the Instrwtiona when he says. 
regarding Amole 3 '  

The  next three articles of the lnstiietions 

does if m an? nay ah'eet that Gorernment's nqht t o  prosecute, try and renrence 
i t 8  adierranes, BeeordmE t o  1x3 ~ r n   la^"^^ 
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I t  appears rhar .Irrmles 155 and 156 were  included because ai ,  m u  
&signed TO deal n i r h .  the  Cis11 IVnr then m progress. There arrielec 
(leal i inh the classification a i  cit izens 8s to their loyalties, their m i x -  
m e s  and the type a i  treatment that each was t o  be accorded b?- the 
United Grates miliiary commander These articles may n e l l  have heen 
derived f iam General Halleeh'i m t r u c t i o n d  of 6 March 1863 TO the 
Commanding Officer in Tennessee In these mr rue tmns  he directed that 
loyal citiseni s e r e  t o  be protected citizens 'rho iyiupathized with but 
did not actively aid the  "rebellion ' s e r e  to be unmolested EO long as 
the) were macdre ,  and aroued supporterr of t!x rebels could he con- 
fined 01 expelled 231 

111 EVALTATIOS OF PROGRESs OF THE RULE$ 
OF 1W.R BIXCE THE LIEBER CODE 

.i PROGRESS OF T H E  RCLES OF Ld.VD 1VARFIRE 
Di Lieber did an excellent j a b  a i  selecting and codifying humani- 

talian rules m order to lessen the unneceerar? sufierinp inevitably re- 
sulting from warfare on land B S  it was fought a t  that  time I t  IS clear 
that  his concept of rnilitaiy necessity is  restricted or l ~ m n e d  by "prin- 
ciples of JUSDCB faith and honor"  This is B iar cry from the Kmgsraison  
theory expounded by Geimany about the turn of the century 

However. rhe Ian- oi land aarinre has progressed very litrle bexand 
the Lieber Code The ehangps wrought bg the Hague Conventions oi 
1899 and 1907. for the most part .  merely i n t e r n a i d i c e  many rules IN  
forth by the  Lieber Code .It the same time they retrogressed ~n that  
some subjects i e r e  omitted and some a i  Lieber'r specific rules s e r e  
generalized to such an extent tha t  they lore mueh of their eficac)- by 
raguene8s. . i s  far as the o n i i i m n i  m e  concerned Xunz puts it this n a y .  

home a i  the most important and. a t  the same time most controvema! , -  

inost important step foru-ard in the field of international humanitarian 
Iegiilarmn was taken by rhe Geneva Comentions of 1929 and 1949 
These con'.entiom h a i e  clarified and extended the protections for those 
n h o  are l idpleas in ~ ~ r - p r m n e r s  of i a r .  ciriliane the sick. and the  
naunded .I great advance  E tl;e common Arriele 3 rantamed ~n all 
four  o i  the  1949 eomentiana which extends certain basic proteetmn: t o  
participants in armed eanRicri a i  less than  international character I n  

'0 note 220, a t  33 cmng 2 HILLICK l X I E R \ I l l O \ i L  LlU iZd Eny 

i i r  4s A M  J h T L  L 37 38 (1951) 
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many reapeete the principles of the Lieber Code have been carried over 
into these conventions, and have been amplified and given much mole 
detail. They hare,  haaever,  added little to the fund of basic principle6 
from whioh Lieber drew his code 

B. BREAKD0W.Y OF D I S T I S C T I O S S  
The  Hague Conferences presupposed. infer olio, the  distinction be- 

t r e e n  private and public property and the  s n c t i t y  o i  the former. the 
distinction between prirate enterprise and economic 8ctii.ities by rhe 
states, and the distinction between the  armed iorcea and the civilian 
population z33  The Lieber Code presupposed basically the same things 

The changes in war and changes in modern society h a w  tended to  
wipe au t  these distinctions The first t w o  dietincrime concerning prap- 
erty and eeonomio enterprise have been affected because many nations 
have, ainee 1807, nationitliaed induetry and have tended t o r a r d  eaeial- 
irt governments. The third distinction has sieo ielt the  passage ai rime 
The meohanmation of war and the tremendous economic and indua- 
tr ial  aupport required to maintain mechanized war has caused more and 
more of the  population to  be imolred in the ii-m efiarr The eno~mous  
mechaniaed army o i  today requires the  efiort of an entire population t o  
aupport it .  AE a result the entire population, m effect. becomes a 
strategic target !n the enemy’s effort toward winning B war. This 1% 

r e r y  true when, &s it is today the  nation which is mongeer economically 
2nd industrially and the moat advanced in  technology 1s mom hkely t o  
be the vietar in a tots1 eonfiiot. The  population is more mwlred enm- 
tionally in tha t  contemporary conflicts are most often fought in pur- 
suance of &n ideology Aa the  field oi earnbat comes into the heart  of a 
nation. the population becomes personally i nwl red  aa guerrilla bands 
Spring up. Thus,  the distinetiona become virtuslly non-existent because 
of the involvement df the  civilian population Conversely. even if the 
question of actu8.I mrolvement were not present to  w p e  out the distlnc- 
trons, aircraft ,  nuclear wee.pon6, and long-diatanee guided rnisailee make 
nu distinetione 8s to  the statui  u i  any person or property incidentally 
in the target area. Too, the area sffeoted by B nuclesr blast or even 8 

nm6s acrid bombardment is uf much greater a i m  This reduces the 
necessity far accuracy and increases the  likelihood of the destruction of 
non-military 

~~~~ 

‘ “ I d  st40. 
“‘In riea of ?he breakdown ID there diifinetioni and the radirel chan$e ID the 

oharscter ai R&I, bath in *cope and ~n method. the creation of new laws m the 
~reumuslu unregulated amas IS c h d y  a matter of p ~ l l t m l  declnon. not nece~ar l ly  
related t o  any eimting legal pmuplea w h x h  aye generslly accepted See Laufer. 
paeht, The Problem 01 the Rei ir ian 01 the Lou a i  ll’mr, 29 Bmr Ye Iir’r L. 360 
379 f19621 
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C E F F E C T  OF TOTAL IVAR O.\- THE RCLES 
The product of the  factors di.cusced is a modern iei.iva.1 of unm- 

htblted %lolenee. I e . ,  t a t4  RBT. The  unsighted weapaar hare deperaon- 
d m e d  the pm~ess of inflicting dewh and devastation Strangely, as the 
d e a t h d e a h g  p m e r  of weapons has  mereased, the  deperaonaliiation ha8 
apparently lowered the moral responnibility because of the time and 
distance n-hieh has been plaoed bemeen attacker and cietim 

The p m t  t o  be made here i s  that  de,pite e11 o i  these changes in WBL 

and ID our socxty,  the 1ule3 that  are  rill in force are very little removed 
rrom those of Lieber Anathel observation i s  rhar  although ~t has been 
said that total  v m  has obliterated the ru10 af sar iare .  during World 
T a r  I and during Korld  17e.r 11, both of which were aeknoaledged t o  he 
total wars and bath of which e m  mass wolations of the rules, not a 
single belligerent pretended not to be bound by the  I m s  of w a r m s  
Both sldea attempted to justify actions on the bass of the 18x8 oi KBT 
Also, the judgment of the Swemberg  Tribunal confirmed that the Imvs 
of war ale i a h d  Ian These t h g e  p i re  hope for future a o r k  in this 
field, because show an aaa~eneaa that  'men a h o  take up a m 6  

against one anoiher ~n public a a r  do no! cease on this Bccount t o  be 
moral beings responsible t o  one another and t o  Gad."Z8- 

D SdSCTIO.VS 
Although in pearenme, m t e m m i o n d  18" may be able to subsist and 

operate without esnetioni other than those of a a r l d  opinion. protest and 
eompenaatmn. iepriaala, and rhe limited power of the International 
Court o i  Justice, fen nations iill risk a milit8ry disadvantage for the 
sake of preserving a rule unless there 1s an effectire sanction . 4 ~  the 
Same time, there 13 B  re^! lack a i  an e f f e c t i ~ e .  acceptable sanction 
Reprlsali because o i  t h e n  Inherent illegal quahty are dangerous in that  
they ma>- be used merely to eneuie infringement of the rules and re- 
ciprocation a i  them might escalate mto aorld destruction. Also, the 
1949 Geneva Conventions h a l e  grearly limited rhoae persona who may 
be the subject of reprisals Proteir and mmpeniatiort are ineffective 
and the future of a a r  crimes as a ~ a n m o n  is problematieal The threat 
of prosecution for the eommisrion of a !$SI crime has never been an 
eiiecmre deterrent. In practice the  victors have usually tried the van- 
quished and neither side ever intends t o  lose.  
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The mention of reprisals brings forth another m&tter. There has 
been & great deal of controversy aver the legality or illegality oi nuclear 
aeapona. Asaurning e w n  tha t  nuclear aeapanr are illegal, their use 
might be permnted 81 a giganile repiiial provided it IS not dirpro- 
partionate 

E. 3 E E D  OF RL-LES I.\- L - i l T E D  SATIOZ'S P E A C E  
K E E P I S G  OPER.ATIO.\~S 

I n  the contemporar)- ILtemture of international law.. there ha8 been 
much discueaion of the legality or illegalit? of WBLE and the tonee- 
quencea floamg The  study and constant r e ~ i a i a n  a i  the 
rules of nariare should not be delayed by these considerations The 

natory TO m y  convention IT appears tha t  the answer IS clearly in the 
affirmative. Such b ~ t l o n j  need regulation, just ai  municipal pollee forces 
are no! allaned t o  act 86 rhey like but are restrained b)- rules of 
law 2 4 0  

F A P P L I C A T I O S  OF R C L E S  I.\- L I I I T E D  T A R  
: !any of the i d e e  oi land warfare are engulfed by the  total war con- 

cept and plannerr seem to be iaemg a n  msurmaunrahle task in attempr- 
m g  TO apply them ~n that contexr. However 8 s  LT i n s  pointed our ~n 

total i 3 B T  1mtn nuclea! weapon 

possible, but nor i nernab le  241 
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G I 'ALIDITY OF M O R A L  A S D  HC- 
PRISCIPLES 

Perhaps the most Important C O ~ C ~ U I ~ O ~  prompted by this study is 
tha t  the moral and humanitarian principles wliieh guided Lieber in 
d e e t i n g  his code provisions from among the inany contradictory and 
unsettled ~ustome and usages of war s t i l l  must be fo l lowd today Theae 
principles balance the notions o i  military necessity and those of human- 
ity in order to 118 ~ ~ O W C I  both cambaranta and noncombatants froin 
unnecessary suffering 1 2 )  safeguard fundaniental human rights of rhaie 
a h o  fall into the hands of the enemy, itnd (31 facilitate rhe return of 
peace International lawyers, particularly those in the  military. cannot 
turn their back on the regulation of aarfare  ~n the  hope rhat a a r i a r e .  
bemg outlawed, 9111 never come. Humanity demands and profemanal 
pride compels the legal praiessmn t o  seek some coininon ground of 
understanding and to  extend the pitifully small group of mternational 
agreements setting iorth humanitarian rules ior the government of 
human conflict This w11 make the conflict one more x-orthy of huiuan 
beings than  of &nim~16.  and in the aorda  oi Lieber "facilitate the 
IeStDrarlOn of peace .. 

L i i y  T , 27 
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THE PRESIDENT AND CONGRESS- 
OPERATIONALCONTROLOFTHE 

ARMED FORCES* 
BY L ~ ~ u r r a a s ~  COLOXEL BESXET S H O L L ~ S D E P  

I INTRODCCTIOK 

h EARLY HISTORICAL DEVELOPME.VT 
Historically, ~n England, for many years subsequent to the Norman 

conquest, the authority of the king with reaped to  the u z e  of the armed 
forces was almost unlimited. Gradually, h o m i e r ,  Imitat ions on this 
authority developed Nevertheless, prior to  1688 Jnmer I1 had estab- 
lished 8 standing army a i  close to  3 0 . M  men. despite constant die- 
agreement between the crown and parliament regarding the strength 
of the army As a result. ~n 1688 the "King's Prerogative" which, with 
respect to this poiver. \\-a8 cansldered so dangerous was limlted in the 
newly developed Bill of Rights by incorporating therein B clause de- 
claring it illegal to  m i s e  or keep B standing army ~n time ai peace with- 
out the eonaent of parlmment.' I n  fact ,  the  very existence of the 
British Army has actually. thereafter, depended on the passage each 
year of the "Army r lnnual l  Act'' which must be passed each year to  
authorize the maintenance of troops for mother  twelve 

Thrs historical background m o u n t s  for the dexlopment  amonget the 
oolanist i  of a deep founded fear of rcsnding armies in t m e  of pesee. 
Thic ingrained fear wss  reinforced by the eircumetanees leading up to  
the American R e i o l u t m  a The feelinge of the colonlets were reflected 
in the Declaration 9 f  Independence aherein protesting that  George Ill 

' S e e  Rroars C o r r r n r u r r o ~ i i  LA- 246247 (8th ed 19So1. uhleh also cantalns 
B dmuaaion of t h e  hiitoriesl derelapment of control m e r  t h e  armed forces m 
Great Britain 

'TEE F~orm~rir  S o  26, a t  166 (Coake ad 19611 (Hamilton) 
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had atreinpted to iendei the  milmi'. independent o i  and iuipeiioi t o  
the  CIWI power. it was charged ~n nddirion thnr 

B C O T T R O L  O F  T H E  .ARMED FORCES [..\-DER T H E  
ARTICLES OF CO.\~FEDERATIOS 

The oieia! l  m u c t u e  of ri.e existing s:stein for national detenre Iml 
been formulated by the Conmenta l  Congeis  and pramulaared ~n rhe 

ich !laa rarified by the  Conrrez. on Sovem. 
ber 15, 1777, and finall! npp:med by rhe thirteenth state m J m u a r y  
1781. It i a i  Eollmed throughout the Revolutionary T a r  cervmg as 
rhe basis for central government 
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r n d e r  the Artielea of Conjederatton. the principal, uncontromrted, 
war power poaseised by Congrees vas  t h a t  af declaring Respon- 
sibility iar command admmiara t ion .  and supply was confused and 
divided betireen Congress and the states "All charges of war and d l  
other expensed that  shall be incurred ior the mrnmon defense or general 
welfare, and allowed by the united states in oangreis aiieinbled ' 

were defrayed aut  of a common treasury,  supplied by the several states 
in proparaon TO the m1ue of all land ii-ithm eaeh itate.: V h e n  land 
forces s e r e  raised by a state for the common defense. &ii officers through 
the rank of colonel were appointed by the legislature of that  state 6 The 
Cangresa appointed 811 officers of the land forces, in the service of the 
V'nited States, except regimental officers, appointed all the officers oi 
the naval forcer. and issued commissions for d l  officers ineludmg those 
appointed by the  sts te jg  The Congress had the "sole and exelui~ve  
right and power" IO make rules ior the gove rnmnt  and regulation of 
t h e  land snd naval forces. and to direct then operations.1o I! ii-as further 
provided that :  

The united rtaiei m mngrera assembled ehall hare autharlr) to appoint 
committee t o  sit m the r e m s  a1 congm3, to be denommared ''A Commlrtee 
of the Stater. and ta eonaat 01 one delegate from eaeh state; and to &PPOlnt 

officers BP may be nacesisrr lor managm~ the 

the regnmentnl affieers, ralre the men and rloath. arm and equip them ~n B 

soldier like manner at  the expence of t h e  umted states, and the officers and 
men so elaathed. armed and equipped ahsll march to the place appointed 
and uithin the time agreed OD b) the unned m t e b  ID congrerr assembled 

' A ~ r r c m  OF Ca,r~oirurlo\.  m t  IS (17811 uhlch pmime8 that' 'The unmd 
>tatel m congress aicembled. shall haze the sole and e x c l u ~ i i e  right and paver 
01 determining on peace and x u  " There was however, RD exceptLon to 
this contained m a r t  V I  nhluh praxlded that " S o  m t e  shall engage m any 
wsi airhout the consent of the umted states ~n mngresa assembled. unless rueh 
state be actually miaded by enemies or shall hare leeelred cerfaln adrace of a 
resolution bring farmed by some nation of Indiana to iniade zuch rtate and the 
danger 18 80 imminent a( not  t o  adm>t 01 a delar till the united .rates m mnmesi 

T A W  l0dlB 5 1  
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Once the Continental Army was m the held. ~ r i n e ~ p a l  responsibility 
for administering and supplying it rested with Congre~e. '~  The A7ttcles 
of Confederation granted Congress no specific control 0 x 1  the  militia. 
ah ioh  had TO be EO irequently called out to  supplement the e n d i n g  
armed forces Xevertheless. Congress had to  often m a n g e  for the  sup- 
ply and edministratian oi rhore militia farces operating with the army.13 

While a great deal of legialatmn W B S  required, and ID fact  was en- 
acted. this legislation often \\as enacted by the respective state legis- 
latures, frequently on recommendation of the Continental Congress. A i  
an illustration. on hovember 22, l i 7 7 .  Congress recarnmendeo to  s p m -  
fied state legialaturee that they appoint commimonere "to regulate and 
iiecer~ain the price of labour. manufacturers. internal produce . and 
tha t ,  on the  report of the commissioners. each of the respective legis- 
latures enact auirable l a s s  as to  authorize the purchasing commm- 
saries iar  the army to take . . . [from persons poaseesing exeese sup- 
plies or provieiani] who shall refuse to  sell the surplus at the prices to  
be ascertained 83 aforesaid. paying only such price iar the same "'* 
December 20, 1777 the Conunental Congress requested "the reapeetlre 
legieiaturee of the r n i t e d  States. iarthn-ah to enact laws, appointing 
suitable person8 to seize and take.  for the USE a i  the continental army 
of the said states. &I1 noalen clothe, blankets. linens, shoes, stookmgs, 
hats and other necessary articles of cloathing, suitable for the 
army , . . " 

In some Instances, recommendations were made directly to the 
colonie~ as on June 10, 1776 when the Continental Congress "earnestly 
recommended to the several caloniea . that  they immediately furnish 
the Americhn army before Boston n i t h  a6 much powder out of their 
town and other publie stocks BE they can poeaibly spare , , 

Hamilton summarlied the mtuation BE follows: 
Deieeriw a8 +he preeent Confederation has proved to be. rhrs p m a ~ p l e  

appears t o  hale been iullg reeagnmed by the framers of I[.  thoueh they have 
not made proper or adequate piorision far Its exeieiae Congress hare 80 un- 
limited dlscrermn i o  make requmtmnz of men and money-to govern the 

naib-to direct their weiatmns l e  their re~uiiitmns were made 
oslly binding upon the Stater, r h o  m e  m iaef under the mort mlemn 

obliestion. 10 furniah the ~ u p p l i e i  required o i  them the mtentmn erldenilv 
wae, that the United States ahauld command ahstever remur~es *ere by them 
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ludged requiiife to  "the common defence and e e n e d  welfare It aas me- 
rumed that a iense of their true mierest8 and a regard t o  the dn ta t e l  of good 
falth.  would be found ruffieient pledge? for the punctual performance of the 
duty of the members t o  the Federal Head'. 

U'hatever executive and legislative power over the armed forces 
existed was vested in the Continental Congrees. This body had direct 
charge of the  war effort and, !n the early stages of the conflict follaning 
the  asambl ing  of the  Second Continental Congress at Phiiadelphia on 
Y a y  10, 1776, managed or attempted to  manage most military mattere. 
including mobilization, tactics. and strategy hy ineans of eubcom- 
mitteea.'8 

Laeking a eeniral executive, the Congress relied on various boards 
m d  committees to  perform its executive functions.'g Congress set up 
the Board oi IYar and Ordnance composed of selected members of Can- 
greea in June of 1776 Later,  in 1777 s board composed of selected 
individuals other than membera of Cangreer was eitabliahed. Neither 
of these arrangements was effective, and Congress eventuitlly regulated 
purely administrative mattere by action of the entire membership or by 
appointing special committees to go to campz0  There developed a 
proliieratian of subcommittees, each concerned a i t h  some small aspeot 
of the war ritui*tion, elearly more related to operation8 than policy. and 
none having authority to do more than investigate. suggest methods and 
courbe8 of action, and report to "the united states in oongrers msem 
bled", ah ich  a d d  then take final 

The battles o i  the Revolution aere fought under the  direction of B 

Continental Congress lacking actual power to control. "Inspired by 
fear of seizure of political mntrol by m h t a r y  leaders, Cangreee kept a 
suspiciously s-atehiul eye on the military force and it3 oommanders."12 
However, despite this desire of the Continental Congress to retain 
m&ximum contrd the necessities of the situation often required the  
grant of considerable ponera to  George Kashington. Of particular 
mteieet in this regard is the  resolution beatmn-mg dictatorial powers 

" I d  at 7 Among. others there *as R d t p e t r e  c e m m ~ t r e e ,  a committee on 
'pies. 8 hospital committee. L medical committee. B eommitteo on the health 
and discipline ai the arm?. B clothing eammiftee. a beef committee. and a cam- 

63 
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The United States Supreme Court has on many O C C ~ E ~ O ~  described 
the broad scope of the war powers In Hone Buddtng 6. Loan A r m  
ciation L. Blomdell,ZB It stated. x i t h  respect to  the  war  power. t h a t  it 
' i s  not created by the emergency of war ,  bur is a pairer given t o  meet 
t h a t  emergency. I t  is B power t o  wage ir-ar iueeesaiuliy. and thus I t  

permits the hainercinp of the entire energies of the people in B supreme 
cooperative effort t o  preserve the nation." 2 7  

Again, m H m b a y o s h i  c. Cnated States,2i the a i d e  scope of the  ~ a r  
power, where Congress and the Executive BCT together, UBE again de- 
scribed: 

. .  
material8 and the members o i  the armed force% irom ~nlun. and from the 
dangers rhieh attend the m e .  p i ~ ~ e c u t m n  and progress of vai. Since the 
Conitituimn commits IO the Exeeuflre and to Coogrear the exercxe oi the 
war porner ~n 811 the vmaitudes and eanditmn? o i  warfare, rt has neeeaaril? 
g k e n  them wide &cope for the exerciie of judgment and dimretion m deter- 
mining t h e  nature and extent of the threatened WLT or  danger and m the 
delect im of the means for re imng  11 sm 

h perusal of the extent of the  war powers throughout the history a i  
the United States eonfirma, with convincing clarity. t h a t  the only limi- 
ration of the  war power is necessity itself. It is BE extensire m scope 
BP cireumetaneer require. I t  1s complete. total and adequate when both 
Congress and the  President act in oaoperationaO The  question remains. 
however, ae between the Legislative and Executive branches of the 
government, which branch possesses each component a i  the ivsr pawerr 
related to the operational control of rhe armed forces? 

111. T H E  P O W E R  OF COXGRESS 

A.  GEXERAL 
The enumeration oi Presidential powers, in the Conatitutmn. with 

respect to the  regularly established armed forces is brief 31 In con- 

"2280 U9 396 119341 
' I d  at 426 
"' 320 U S  61 1128431 
Is I d  at 93 
" S e e  Prlre Csree 67 C 5 12 Black1 635 (1663) 
'I It proride? that "The executwe Paaer shall be %cited ID B Preardent of the 

Uniied Stares oi Imerica; ( i ~ t  I1 0 I )  and that "The President rhall be Cam- 
mander m Chief ai the Army and xary  oi the Cnned Stare.. and of the .Illlitla 
a i  the r e r e i a l  Stater. when called rnta the actual Seri ice  of the Cmted Stater , " 

(elf I1 8 21 
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t r m  the e n u m e r a m n  of rhe porwrs of Congreii an the s ~ m e  subieet 
i1 detailed. 

The Canatirution m parr p roude r .  

e$ ,  bur no Appropriation 01 Mane? '0 that L'ae 
~11611 be far B longer TPTV than tno  Tears 

To prawde and mainrain a Saii 
To make R u l ~ r  far t h e  G a ~ e r n m e n r  and Regolatron of the land and new1 

Farces 

The principal section3 of immediate ~ n q u i r y  honeier .  relating to the 
regularly established armed forcer are those declaring tha t  CongreEs 
shall I n y e  rhe pamer ' T o  declare War" and also the poner  "To r m e  
and support Armies. but no Approprimon a i  M o n e y  t o  that  l-se shall 
be fa r  a longer term than two r e a r e  ' 3 3  

The clause granting Congress p o w r  "To make Ruler far the Gorern- 
ment and Regulation of the land and naval Farces' 
final draft  of the Canatirution w h u t  either d 
Se i the r  the original draft  presented t o  the conwn 
Pinrkney3* nor the drsft  submitted by the Comm 
t m e d  the ~ l a u a e . ~ ~  I t  refers principdly to the  internal admin i s t r a tm 
of the  armed forces:' 

B T H E  DECLAR.4TIO.Y OF W A R  A S D  ITS EFFECT 
The Canstnunon. BE f indly approved was written by the Committee 

on Details and Style In the initla1 draft .  Congress w m  given the 
power "To make nar"  and 8160 ' 'tu raise a r r n ~ e i ' ' ~ ~  The initial draft ,  

Cmar B l f  I. 6 8 

i.lm D i ~ i ~ i b  ox IXE i a a ~ r m  OF THE F r n ~ n i i  Ca%rr r r r rm \  130 (re, 
/ t i  IRE*,  ~ ... 

' . I d  81 378 
" $ e ?  e @  Ex Parrs Quirin 317 L-S I 28 ,19421 ~n uhich t h e  dirrinerian Y S ?  

made ad iollawr 'The  Coniti tuuon t h u i  ~njezts the Prezident. as Commander 
m Chlei a i rh  t h e  pouer t o  *age ~ a r  xhich Congress has declared and to earn- 
:nta effect d l  lans parsed b i  Cangresc far the condui t  of IS? and for the B O Y -  
ernmenf and r e g u l a m n  ai the Armed Foreen 

' . S e e  8 E ~ l i o r r  o p  ci! a z a p ~ n  note  34 at 376 for the draft ab originall) nub- 
nutted by \he carnmntee 

6) rri at  378 

'' 
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88 well ae tha t  ultimittely adopted, left  to  the President the command 
a i  the armed forees?Q There W E  nerer any disagreement as ta r h e r e  
the power of command should be placed. In the final dra i t ,  the words 
"to make ww" were changed by convention vote "ta declare war" In 
a debate over the ii-m power, an abjection was m e e d  to the assignment 
of "making war'' to  the legmlatwe on rhe basic tha t  Congrees was too 
cumbersome B body, "its proceedings were too slow". to exercise such 
powerr. In the alternative I t  was suggested that the authority ehould 
he venred ~n the Senate or given to the  President. Thereaiter it ivab 

moved to insert "declare" striking out "make war", leaving to the 
Exeoutive the  power to  repel sudden attacks.  Proteets were raised 
against "a motion to empower the  Executive d o n e  to declare ii-u On 
B vote of eight states to one "declare" FSS chosen with an explanation 
tha t  " 'make '  war might be understood t o  'conduct' it ah i eh  was an 
Exeeutire function . . , ." 

The Sew York State convention called to  consider the proposed con- 
stitution revealed diesatiafaetion with even this arrangement 11 de- 
bated, without further action, amendments to require a two-thirds vote 
of Congreas t o  declare war  and another providing "that the President 
of the United States should never command the army. mditia.  or navy 
of the United states.  in person without the consent of the Con- 

The  uncertainty attendant upon the scope of the power of Congress 
to declare was was  SOD^ graphically Illustrated n-hen President Jefferson. 
without oongressional authority,  sent B fleet into the  Mediterranean 
where i t  engaged in a naval battle m t h  the Tripolitan fleet x i t h  orders 
t o  protect United States shipping againet a blockade and threatened 
attack. He sent a message to  Congress on December 8. 1801 in whioh, 
after relating tha t  8. Tripolitan cruiser had been captured, "after B 

heavy daughter of her men, %,ithaul the lose of B single one on our 
part" he stated tha t :  

Unauthorized by rhe Constnution. without the sanction oi Congreaa, to $0 
beyond the l m e  of defeme. the r e a d  bang dlsabled from commrtfing iurther 
hoatdities. WUBB liberated with Its crew The Legialature wil l  doubtleal conaider 
whether. by authorizing measures of offenre alee, they wdl place our force 
on an equal ioollne with fh8r af Ita adrerearm I eommunieate &I1 materid 
informatian on this aubleet. that jn the exerem of thls Impartant iunetion 

gress . . .'"I 
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interpretation of the Constitution The 

e p r m m e e  of Cangrers when the nation l e  
a itate ai  war,  whether  from calculations 

injur ies  received.  ~n other  rxorda. I! belongs 
u t  xhen r f o r e w  nabon declares or openlr 
e United Sfsiei the? a n  then by the ,en 
r s m n  on the par t  ai Congreir 13 nuesmn 

The extent o i  the grant of m i e a s e d  presidential powers by B con- 
gresmnal  declaration oi na r  i~ considered m Brown I CniLed 
States," ahere it  K B S  said tha t  enemy property iaund m the United 
States could not be condemned XTithout a legidati%e act authorizing its 
confireation The opinion a i  the Court. delwered by Chief Justice 
.\larehall contained the statement. 

Justice Story dissented, eonrending tha t  when there has been a decla- 
IstlOn of war. ii 

pmea ab to the extent to uhxh hostrhtres may be carrled 
t h e  execuriie cannot laafullv transcend that limit, bur 

sf, the 1j.8~ mag be earned on aceordmg to the pnnap le i  
of nationi. and enforced a h e n  snd  a h e r e  and on what 

propeifv the e ~ e w i r e  chooses 

In any event. IT 1s clear t h a t  m the absence a i  legidatwe 11mit&tmne 
only rhe law of war'' iimits the President's xa r  powers. w t h  respect 
t o  rhe enemy, once Congress has declared u ar 

The p a a e r  of Congress alone to declare war 18 sameahm tempered 
when consideration IS given to the fact tha t  the President by  his aelims 
can produce a state of war Former President Tait u ra t e  tha t  'Undei 

utmn. only Congress has the poser to declare \ \a i .  bur a i t h  

RIJ h e x r z - o e n  H I P I L I O X  *SI TXE r a r - \ o n o  or THE . 
a n ~ n i r n o u ~ ! ~  ~ r i t f e n  b i  Hamilton using the 

f LSCranch) 110 i18141 

58 Tho0 loIdB 
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the arm)- and nay)-, the President c m  rake aerion such as to  m v o h e  
the country in  mar and to l e a y e  Congress no option but to  declare 11 or 
recognize ICE existence Former President Hoover summed up this 
dichotomy of authorit? BE follons: 

d Stsfpa up until the year 1940 or  thereabouts 
e of authority preaentins many difficultier 

e autharlfy of Congrrai t o  declare xai and 
t o  regulate our armed force8 on m e  nde 

er ~n Chlef on the other The attitude ai 
811 Pres-dentr U P  to that time, including Jefferson. A d a m  and Xilmn. nm that 
American Armed Forces should on13 he used ID foreign counmei where there 
UBI a weirion 01 acute danger. immediate danger to Amencan life and prop- 
erty, ard that they should not be "zed m any ematloo that was hkely to 
create a i a r  nithouf m authority from the Congreas." 

While a war may be started without a iormal declaration, historically, 
Congress has iallaaed the start of s rn&jor conflict by B declaration of 
war, moat often phrased m language recagnising i ts  existence h a  an 
illustration, m January 1846, President Polk had ordered General 
Taylor to  occupy disputed territory where there u-BC B s t r o y  iikelihood 
tha t  the hlexieane might resist Polk himself KBC uncertain what would 
come of it .  The hlexiean government protested and then in April a t -  
tacked a party of our e a ~ d r y . ' ~  Conironted w r h  an accompliehed fact .  
s bill recognizing the Pmtence of a state of war passed m the House on 
Slay 11, 1846. sholtly after Polk 5 message was read The ra te  WYBL 174 
to 14 '" The Senate approved 40 to  2 the next da? 

There i s  no question but that  a formal declaration a i  war by Congrers 
serves to  transfer some intangible quantum oi  power to  the President. 
In time o i  war "he is entitled to  exercise hia specificaliy given powerr 
more vigorauely than in time of peace, itnd Congress is BE a matter of 
expedienoy, compelled to grant to him wide direretimar?- statutory 
 ower re.''^^ This war recognized in a debate m the House of Represen- 
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t a twei ,  on !day 26, 1836. John Quiney hdams ,  after stating that the 
authority given to Congress by the Constitution of the United States to  
declare war serves to confer all the powers incidental to war upon the 
government of the United States. expressed the opinion that there are 
"two c188ses a i  paners. altogether different in their nature,  and often 
incompatible with each other-the na r  poaer  and the peace m e r  The 
peace po-ner le limited by regulittlonz and restricted by pro 
scribed wnhm the  Constitution itself The war power I- 1 
by the  laws and usages of  natmns " 

C. APPROPRIATIU.\~S ASD R A I S I S G  A\-D SI'PPORTI\G 
AR.IIIIES 

The Constitution proiides that Congress shall h a r e  the  power "to 
mise and support armies, but no appropriation a i  money to  that use 
shall he for a longer term than two years This prarision clearly 
and expressly places in Congress the pouer t o  r a w  and support armies. 
thereby placmg on Congress primary responsibility ior supplying the 
armed f o r m  64 The limitation on the period for which monies could 
be appropriated was intended t o  require the iegislature of the United 
States "once a t  least in every trio years. to  deliberate upon the pro- 
priety of keeping a military force on foot ' ' jS  This provision apparently 
v a s  evolved from the practice I D  England of the passage each year of 
ahe "Army (Annual) l e t "  upon which the very existence of the British 
Army has depended 

I n  practice, the theoretical poaer oi Congress to control the armed 
forces through ite control over appropriations has not proven to be as 
effeotive &E might be suppoaed 

In 1845, George Bancroft. Secretary of the Shvy, founded the Karal 
.4eademy a t  Annapolis on his own init latire using funds from the gen- 
eral appropriation ior his department He did this knoaing of the many 
prior unsuccessful attempts over the pesrs to  induce Congress to author- 
ize the eetablishment 01 such m institution A letter irom the Seore- 
tary 01 the Nary to  the  newly designated superintendent. dated August 
7, 1845, re~e8.16 how this was accomplished: 

The Seoretars of K a r .  uith the aiaent of the Presdent. prepared t o  trans. 
fer Fort levem t o  the Xary Department for the purpose ai eafablmhing there 
B school lor midshipmen 

I' 12 Coxc Drs 24th Cone, 1st Beer 4036 (1836) 
"'See Younwtarn Sheet d Tube Co r Sawyer, 343 T S  578, 6(3 (18621 (Jsrksan, 

"Tra F ~ o r a r ~ m r  S o  26. at  166 LCooke ed 1961) 1Hamiltan) 
'"See P 48 E u p a  

J , coneurnne 

See. e g , Coxc GLOBE. 28th Cong , 1st 50s 163, 176, 611 i1844), Coxc Droa~ .  
28th C o w ,  2d &si 13 128 266 (16451 
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design not to create new offices, but by economy of 
~gor  of act ion to those Khxh at  preient we aiailable: 
l ion,  but t o  execute more effeefvally existing laws. 

sustain sou under the law I D  ever)- effart to ~mprore the charaoter oi the 
younger branch of the eerv~ee.1~ 

The school was opened in October. The report of the Secretary of the 
Xavy, December 1. 1845 described what had been done. I t  included the 
thought t ha t :  "Let not Congress infer t ha t  new expenm are to  be in- 
curred. Lese than the amount that  has hitherto been a t  the disposition 
of the Department for the p u r p o m  of culture. will support the eehoal. 
and repair and enlarge the quartera received from the hoepitaiity of the 
army." Is Congress, confronted with an accomplished fact, eventually 
appropriated, on continuing b a s e ,  ample funds for the institution 
deepite strong initial r e~ ie t anee . '~  

Using B similar approach, Preadent  Theodore Rooievelt was enabled 
to  eend the fleet around the world despite the initial lack of appro- 
priations. In his autobiography he described the incident RS lo l lore :  

There were v m o w  amusing features connected with the trip Moat of the 
wealthy people and "leaden 01 ~ p i n i o n " ~ n  the Eaatern eities were pmeiitnrck 
at the proposal to fake the fleet away irom .Atlantic waters The great N e w  
York dahe. iwued irantic ~ppeala to Congress to stop the fleet from gomg. 
The head of the Senate Committee on Naval Main announced that the fleet 
should not go and could not go because Coogreaa a d d  reiuae to appropriate 
the money-he bemg from an Eartern seaboard State However. I announced 
in maponm that I had enough mane? to take the Beet around to the Pacific 
anyhoa. that the fleet would cerfamlg go, and that d Congress dld not ohoose 
to appropriate enough money t o  get the Reet back, ahy,  ~t a d d  stay ~n the 
PaeBo. There vas no further difficulty about the maney." 
During the Boxer Rebellion m China in 1-1, President l l c -  

Kinley sent about 5,wO troops to join with the British. Russian, Ger- 

The le i fe i  18 quotad m Cn*m B KIELEI. C ~ m o  STATES S A ~ A L  Icmrrr-Tni 
FIRST H u ~ o w o  YEWS 22 (1945). which slm contain6 B detailed narration o i  the 
moident. See &ISO L r n e ,  ADMIRAL FRASKLIX B u c a w ~ r  92 (1918): P u ~ ~ s m a ,  
l a s ~ r o u + G ~ r c a r r  TO IRE Qimmamcx 4 8 4 9  (19421, S m o r ~ .  Tam Rim or 
ArramAa S A V A L  Poara a 5  (1938). 
"Cone OLDBE, IPP, 29th C o w  lit Sea. 17 (1848) 
* 'See Cora .  Grose. 18th Cone, 1st Seas. 872 (1846). 
*' R a o s ~ m ,  Tlronna R m a c v m ~ A a  Armsrorm7~r 592 (1813) 
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man French, and Japanese troop, to relieve the siege a i  the iare~gn 
quarters m Peking and reestablish the treaty s m u s  This was done 
Kithour exprees ~ 0 n g r e s ~ i o n a I  authority .It the time, sufficient armed 
forces were available mobilized iar the Spanish-American TYu and the 
Philippine Insurrection The President sought no authority from Con- 
gress. Reports \\ere made to Congress principally by Presidential me'- 
sages Congress made the ~ i e c e m r ?  a p p r o p r ~ a r m r  

At t m e e  unsuccessful eiiarri h a l e  been made to  ~ r r a e l i  ridera t o  the 
annual appropriation a c t  I m m n g  the authority a i  the P resden t  m e t  

the armed ioreea 

An amendment i ~ a s  proposed in 1912 in the Senate t o  the Aim!. 
Appropriation Bill restricting, except a?  therein pra i ided .  the use of 
moneys appropriated far  the pa? or auppl~es of any part  of the  Army 01 

the 1-nitcd Stares ernlpoyed or stationed m any country or t e r r m r y  
bexand the jurisdiction a i  the I B X E  of rhe Vnited States, or ~n gomg t o  
or returning from points iiithin the samena The amendment % a i  de- 
ieated With respect to R similar proposal in 1922,8a Representatwe 
Man= stated that 

We could p m i d e  in this b d  that no pari ai fhlr money ?hould be pald l a  

The proposed amendment ,,as not adoptedB' l g a m  ID 1928OC and 
1951 similsr proposals nere rejected At the time such proposal WBS 

considered in  1928 Senator Borsh stated: ' But i f  the Army is m emat- 
ence. if the Kav? is in existence. t i  11 IS subject to command. he [the 
President] ma:- send It where he wv111 I" the discharge a i  hjs duty to 
protect rhe life and property a i  Anieriean citizens Undoubtedly he 
could send it.  although the money i iere not in the Treacury"'O 

The practical difficultiee a i  e o n m l l m g  the armed iarcea through 
appropriations has been expressed by Congrearmen Representatwe 

PLY?" note  51  at 61-82. TAFT. o p  cz1 e"pm note 17 81 
11&116 

"18 C m o  RFC 10921 (1912) 
' * l a  LI 10930 
" 6 2  Cola  Rrc 4283 (1822: 
" (bid 
( 9 e r  id if 4 2 9 M 3 0 1  

-'69 Cova REC 8760 (19281 
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Ciare Hoffman of l l i eh igan  has  expressed the  att i tude of Congress &8 

folloas: 

Senator Robert A Tafr in advancing a contrary position stated that 

could refuie to appropriate the money nereslary lor the Arm) Of coume 
poser It may ne11 he that " e  need an Army of 3% 
eiend the Unrted State8 itaelf Surelv Congresz 18 not 
mom? for those men ailhout an) voice m the decision 
ded for  01 ahere they we to he used Hoa could we 

3% million men until  n e  know aha1 we need there 
men iar: i n d  for what purpose me they 10 he used: The paver of the purse 
amounts to nothing, because ,,e may feel that 313 million men are necessary 
snd atill disapproie [their deployment1 .s 

C 0 I l p s s  

Senator TYherry on one aceasion stated that "You say you control 
the s i te  of the Army by appropriations I eay as 8 member o i  the 
hppropnationa Cornmitree you cannot control the appropriation of the 
Army . I t  is 
impassible t o  control the appropriations." 

There are eommitmentd that are already made 
He  further stared tha t :  

U-hen you get ~ n m  w a ~  30" appropriate ahatmer the needs m e  without 
wration I remember one time that we appraprlated nearly 5100,000,000 with 
no comment on the floor there *re many in 
cannot be controlled by the ippropiiarions C 
d o n $  a n h  comm~tmenfb A11 30" do 19 help j 

an item here or an item there I am not go1 
commitments we hare made hme muol.ed us m max~mum appropnmoni. an 
whish x e  could not poasihly withhold the approprratmn. far it 1mpo8- 
rible 

I\-, T H E  P O K E R  OF T H E  P R E S I D E X T  

.1. GE.\-ERAL 
The Constmtion of the Cnited Starer prowdea that "The executive 

Poner shall be vested in B President of the United States of America" lJ 

and tha t  "The President shall be Commander in Chief of the Army and 

93 0 5 8  Xrc 9434 (1947) 
1961 H i n n n g r  mprn note IS. a t  608 
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S a i y  of the Vnited States. and of the Miliria of the jereral States. 
=hen called into the actual Service a i  t h e  Unired State? 

Hamilton analogized the authorit? thus granted the President 8s 

In most of these  particular8 the puuer of the President mll resemble equally 
he King of Great  Britain and of the Gmarnar of Sw Tork The most 
p o i n u  of difference we rheae-Firit. the Prerldent dl haie onl) the 

SI command of ruch part of t i e  militia ai the nsimn. BP hg legislative 
p m ~ m o n  may he called nnro the actual i e n m  of the Unlan. The Kine of 
Great Britnin and the Gaiernor of SPW York hsr 
command of all the mllltla ulthm then m e r d  IUI  

therefore t h e  pouer of the President would be d e  
Monarch or t h e  Gmernor Secondly. the Pieaidem 
Chiei oi the army and m g  of the Cmed  Stares In t h a  mapert h a  suthorltg 
would be nominally the same with that of the King of Great Britain, but 10 

substance much inferior to  ~t It would amount t o  nothing more than the 
'upreme command and direction of rs and naval iorces 8 8  hrit  
General and Admiral of the ronfede that of the British King ex. 
tend8 t o  the driinnnp of U Q ~  and t g end r e ~ u l a l m n  of Reefs and 
armies, d l  of uhhch bx rhe Conmufmn under canrlderauan amid appertem 
to the Legislature .' 

While the foregoing analogy rerree BE a rough guide, the opinion has 
been expressed that ~n the distribution of political poae r  between the 
departments of government 'there IS such a a i d e  difference between the 
i ~ o w r  eonlerred on the President . . . and the authority and aarereignc? 
which belong to the English crann, tha t  It would be altogether unsafe t o  
re&son irom any supposed resemblance betiwen them ' The Can- 
stitution itself must be, and in iact  I S ,  the only basic 

Once the nation is at a a r .  regardless of Phether initiated by decisra- 
tion, mvasion. or insurrection. the whale power a i  conducting it,  as to  
manner. method. and means IS for Presidential determination He 1s 

the  sole judge a i  the  nature and exrent of the exigencies necessities. and 
duties demanded by the o c ~ a s i ~ n . ' ~  

IT IS evident that  the framers of the Conetirution intended "to w e t  in 
the President the eupreme command over a11 the military forces-such 

" j6 

follows: 

A r t  11, 5 2 
Tne F ~ U I A L I I T  So 69 a: 161 ICoake ed 1881) IHaniiltan! 

.' Fleming \ Page 50 r S 19 Xau 1 603. 618 IlBM! 
"See Luther T Barden. 48 U S  ( 7  Hoa ! 1 (1E481, \fernn r Mait 23 U S  

I12 Wheat 19 (1827) 
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supreme m d  undivided command as would be necessary to the prosecu- 
tion a i  a moeeseful nar." 

(The Preiident 86 Cammandm m Chief1 la authorized to duecr the more- 
meots ai the naval and md~ts r )  forcer placed h y  la- at hll command. and l a  
employ them ID the manner he ma? deem m ~ s t  effertual to harrasr and son. 

II to the mreieignry and authorits of the United Siatei" 
The coni lderatms behind the m t e n t m  of resting supreme power oi  
control in the President weie xel l  explained by Hamilton nhen  he 
stated tha t  oi all the  iunetmna a i  yorernrnent, 

the direction of war molt p e e u l i a r l ~  demands those qualifies r h n h  dizfingurah 
the e x e r ~ i s e  of p m e r  by a m g l e  hand The dnectlan of wiar ~mplies the direc- 
tion of the C D ~ ~ O O  strength, and the power of direefmg and empla)inq the 
rammoa rrreneth. iorms an umsl and esrentml part in the definition of the 
executive authority '' 
Durond 2.. H01izns.l~ 8 case decided by Justice Selson of the Supreme 

Court while acting &E a tr ial  judge, brought into question the President's 
authority to  employ troops overseas In  1854, the  defendant, B e m -  
mander ai  an Amerioan war re~sel  \vas ordered to  get reparation for an 
earlier attack and acts o i  violence against citizens of the United States 
and their property located m Sicsragua He caused the bombardment 
and setting afire a i  Sections of Sam Juan del Norte, Kicaragua A private 
person who W&B there rued the naval affioer for damages to  his property. 
The court held that the complainant had no rights againet the officer 
The  President could authorize such action in connection with protection 
of American Ihes  or property. I t  reeted "in his discretion " The de- 
fendant was simply obeying IiEwfuI orders. The President could employ 
the  army or n a r y  to  destroy property abroad when he EO desired and 
the court would not quemon his authority-it was a question "which 
belonged to  the  Executive to  determine, and his dension is final and 
conclusive, and justified the deiendant in the  execution of hie ardera 
given through the Sec re t aq  of the Navy." p 4  

''r S 3 Sween). 157 T S  281. 261 11895) Lmeain. ~n hrs First Annual Message 
December 3. 1881. with reierence t o  the abaolute neceir i r j  of mnile. unified cam. 
mand o i  the arm%, stared "If has been sard that one bad general 18 better than 
tuo good m e b ,  and the w m g  18 true if taken to mean no more than that an a m y  
18 better directed by a angle mind. though m i e n o r ,  than by tao bupermr ones at 
v8iisnee and ~m~s-purpo$es with each other" 6 R i c ~ ~ a o e o s ,  h l ~ d i i r ~ s  AID 
PAPER3 OF T h E  ParaloEsri. 178%1687. at  44, 56 (1897) 

"Fleming I Page. 50 C S  (9 Xoa 1 603. 616 (1850) 
'"TIL E E D E ~ L I S T  S a  74, at 5w (Coohe ed 1881) (Hamrltonl 
'"401alohf C C  461 ( C C S D S Y  1880) 
I' I d  at 456 
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our(. in considering ri-e p o a e i  a i  
i u s  Invelts Tile President a i  

y be. a0n.e llnlltarlons ti0 ePldl 

Cansritutmn snd the L8.s oi  

laniul  ac i i  of Congress Ii not his orders u.LII afford no protection TO ilii 

officer acting under them "It has not )et been Jefinitely ert~bl iehed 10 
n h a r  extent ?he President at Cornrnander in  Chief o i  rhe  armed ioieer 

or his delegates. e m  pro~nulgate aupplenient or c l i a n ~ e  suhs tan tn  c 
military 181s ~n time of PIRCB. 01 in time of w v a r ' ' - ~  Thus there 
appears t o  be ar. intangibl e m  the  Congress L 

txtcnt. control rhe Preridei 
Intmn 

''317 T S  1, 26 119121 The 
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In contrast to rhe abm e TMV, timt in the absence o i  legidat i re  h i -  

t a t m e ,  the Pierident has broad dieerermn. the thou,ahr has been ex- 
pressed that  the provision of the Constitution t lm "The President ahali 
be Commander in C h i d  of the ?.my and Savy  of the Knited 
Stares ." implies 

B. SOLIDIFICATIOS OF T H E  P R E S I D E Z T  S P O W E R  
Under President Lincoln. thc clause providing that  the  President 

"shall be Commander in Chief a i  the Army and Saiy"  IWE utilized BE 
the  barie a i  the exercise of great p a a e r ~  This KBS done by interpreting 
it in eonjunction w t h  the clause making ir  a duty of the President to  
"take Care that  the L a w  be iaitliiuliy executed ' ' 8 2  The cumulative 
effect a i  the combined interpretation o i  these iivo elsuaes mar termed 
by Lincoln his ' ~ a r  p a n e r d o 3  This amalgamstion served 8s justifi- 
cation far R series o i  emergency actions taken by him d u n n g  the I ~ C L -  

pa1 hetaeen the e w c u m o n  oi Fort Sumter April 14, 1851. and the 
convening of Congress in special session on July 4. 1851 Among other 
measures. during this period. Lincoln called 12,034 i-olunteer~ far three 
years service. directed t h a t  the Regular Army a i  the Cnited State8 he 
increased by the addition of eight regiments of mianrry.  one regiment 
of e a ~ a i r y .  and one regiment of artillery making a maximum aggregate 
increase of 22 i l l  officers nnd enlisted men. and added 18,000 t o  the  
navy eipended two million dollara o i  public funds m the treasury. 
h n h a o t  authority of l aw TO "unofficial I I ~ ~ S O ~ E , ' ' ~ ~  and proclaimed a 

neni i r i e l i  go t o  piece3 lest that one be violated"' 
i tatad that "It *ad w t h  the d e e p %  iegret t ha t  the 
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blockade of southern parts g~-all of this d m t a n i i s l l y  nit lmui etatutor? 
authority.g' 

K i t h  respect TO the ertent of the President's paner. there 1s a direr- 
genee a i  views going from a rer? conseriarlie posnmn that the  Chief 
Executive may act only as authorized. to rhe od  
illustrated by President Theodore Roorereit', " 

t h e  Presidency In I h  aurobmgraphy he e la ted  

of those powers " 9s 
r e  p a - e r  t u  b c t  independently of Can- 

m t  of Congress > _  always deimblc--lf 
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obtainable. On March 12, I s l i ,  President Kileon met the renewal by 
Germany of unrestricted submarine wariare by ordering an armed 
guard to  be placed on all hrnerican merchant ~ e ~ s e l e . ~ ~ ~  This wae only 
done aiter an unsueceedul effort to  obtain Congrermnal authori- 
mtion.lol In his unsuecessiul request to Congress for  such authority,  
delivered a t  a joint eeesion on February 26, 1917, he had said, "KO 
doubt I already possess tha t  authority without dpeeiitl warrant of law,  
by the  plain implication of my constitutional duties and powers, but I 
prefer, in the  present oimumaancee, not TO act upon general irnpl~eation. 
I wish to  feel the authority and the  poaer oi the Congress are behind 
me in whatever i t  may became neeeaeary far  me 10 do." 

The wide soape of the  war powers assumed by President Roosevelt i e  
perhaps no more graphically illustrated than 1x1 hie demand to  Congress 
an September 7 ,  1942 that it repeal certain prov~eione oi the  Emergency 
Price Control Act. He stated: 

I ark the Congreri t o  take this action by the first of October Inaction on 
your part by that data wil l  leave me with m inercapsble reipons 
people of this country ID see to It that the par effarr IS no longer 
threat of e ~ o n o m i c  chaos 

In the event that the Conqreai should fad t o  mot, and aot adequatelv I shall 
accept the reaponsibihrv. and I will act. 

The President haa the powers. under the Canmtutian and under eongres- 
sional acta, to take mes iure~  nerewsp' to avert B dmatrr whxh amuld infer- 
fere with the winning of the jsar 

I hare g n i n  the mast thoughtful consideration to meeimg this issue with- 
o u t  further reierenee i o  the Congrea I have determined hoxever. OD thla 
vital matter to conault with the Coogreir 

Io a n  be sure that I will use my pouera rifh B ful l  senie 
e the Con i t~ tu fmn  and the country The American people 
I shall not heritare to use erev  power veatad in me t o  

f of our enemlei m any part of the world where our 

When the war II won the paweis under ivhich I act automaticalls revert to 
safety demands aueh &feat 

The people-to ahom they belonq"' 

President Harry S Truman in 8 nen-a oonierence on 3anumy 11, 1961. 
most emphatically oleimed hle d e  power t o  control the placement of 
the armed iorces He declared that  he would "consult with Congress" 

addreir by Preaideni Kilion delriered 
to a lolnt le3m"n Of Cang'ea *pn1 2, I9 

" ' B e e  64 C o i o  Rrc 6CO-6020 (19171 
"'E4 Con0 Rec 12724213 (19171 (addrela by President a i l m a  delnered to  B 

"'88 Cay0 REC 1042 7044 (19121 
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before sending .Imeriean troops to Emope. 8s part of the arrangements 
ut made It clear he would not seek 
He vigorously accepted ' t h e  chal- 

Id seek to  exercise control over such 
m o p  commitments by tying up m h t a r y  appropriations If they aanred 
to  go to the country on that.  l l r .  Truman said. he w u l d  go with 
rhem ' I  

History substantiates the view that  in practice the President has had 
unfettered operational control over the employment and use of the 
armed f o r m  01-erseas. 

r c O s c L ~ - S I O s  
In theory, the division of power between the President and Congress 

over the armed forces is clear and not auaeeptible to misinterpretation 
I n  Er Paitr Yt l l igon . ' n s  the Supreme Court summarized rhe general 
m e r - r e l a t m r h i p  and scope a i  authorit?. between die  lesislatire and the 
executive branches of go, ernmen! B E  f o l l o w  

Cangresr h8r the poaer not only t o  m i i e  and 'upport and gaiein armies 

overlap exist in praetiee Kh i l e  often an effort is made to  seek a elear 
]me a i  demarcation between rhe pair-eis of the President and those of 
Congress. in actuality there E considerable overlap Often the  easump- 
tion is made that there either is B pon-er that  can he exercised by the 
Congress and not by the President or a power than can be exercised by 

Jan I2 1951 riuo'ed ID 97 Coha Rrc R I  487 (19611 
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the President and not by Canpress In  actuali ty,  rhere are areas, con- 
reivsbly. where the  President c m  act independently of congressional 
authority,  but where, nevertheless. the Congress has the authority to 
limit the President to some extent 

In consequence. because oi the intangible ares where the respective 
powers of the  President and of Congress overlap. disagreement ocour 
As has been stated in & recent editorial in The X e w  York Times, "The 
struggle far power betaeen the  executive and legislative branches of the  
.4merican Government is even older than the  Canstitution a i  the  United 
States. It began 81 soon as the  original thirteen colonies ehoee a Con- 
tinental Congress." This struggle has continued, t o  a greater or l e s e r  
extent, to the present time. I t  is a contest that  persists almost un- 
interruptedlg.los 

The entire question of mmtitutional power of the President to  o m -  
trol the armed forcee was extensively eaneidered in Congress early in 
1961, when the authority of the ereoutive in this regard was challenged 
On January 8, 1961 Senator Wherry introduced a resolution prohibiting 
the assignment of ground forces of the  United States "to duty in the 
European area for the purposes oi the i ia r th  Atlantic Treaty pendmg 
the formulatmn of B policy with reepeet thereto by the  C a n g r e s ~ . ' ' ~ ~ ~  
Earlier. on Janua ry  3, 1951, Representative Couderi had introduced a 
similar joint reeolution "requiring congressional authorization for send- 
ing military forces abroad."'1° 

*iter voluminous hearings, no defimtive ~ o n ~ l u s i o n  was reached. The 
hearings were extensive Detailed testimon? i v a ~  received concerning 
the respective powers of Congress and of the President over the  armed 
forcee The final report submitted by the joint congressional committee, 
included the follming summary: 

Some rrtnerses beiare the committee took the porition that the President 
vould be u~uiping r eongrearmnal function ID sending American troops abroad 
in time o i  peace to serve 81 pari  of what was deacnbed an "internatronal 
a m ' '  Orhm maintained that if the President har authanty to send Ameri- 
can troops abroad ~n t ~ m e  of i s r  or f a r  ihp proteerm of Amencan Iwea and 
property. he a180 has the duty m time of peace to organize our defenses ~n the 
moat effectme vsu t o  arewe iietorr if the security of the V'nited Starer zhould 

here,  this include? authority for the Pres.  
an lnferrsted deienle force L i  adimble 
authority of the President t o  send lmerican 

troops to enemi ierrnor) to serve a1 part of an ooeupntion army. rhich ai 
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m u m e  16 the b i f u m ~ n  with respect to Geimsns,  Aurrr~a and Japan ulth whom 
iormal peace treatiei hare not yet heen coneluded 

Ri th  the exact line of authority brtueen the Preildenr and t h e  C o n g m i  ID 

doubt ioi the  past 160 ~ e a i s  t h e  iommitree did not endearor t o  resolve this 
u m e  definrteii at this time." 

Pa r t  o i  the difficulty m resolring the probleni is that  there has been. 
from the very inception of the formation oi the Cnited Stater,  etandby 
statutory authority granting the President great power aver the  armed 
forces. Among the most significant of these are rhe Arts a i  Congress 
ai February 28, 1795 and Xlarch 3, 1807 which ha re  remained effectire 
in modified iorm, to  the present time.L12 r n d e r  these statutes,  the 
President was authorired to call out the militia and use the military and 
n&vd forcer oi  the r n i t e d  States in case of invasion by foreign nations, 
and to suprem insurrections against the government of 8 state or ai  the 
United Stacer. These statutes served as a basis. in par t  iar the holding 
of the  Supreme Court in the Prize Coses IlS tha t  President Lincoln had 
ii right to  institute a blockade oi ports in possession of the Confederate 
States deepite the absence oi  specific eongresrionai authorization to do 
sa. The  ioregoing statutes and others of a similar vein serve a6 B spe- 
cific gram from Congress to the President of broad general powers over 
the armed forces '14 

Perhaps the strongest factor supporting the contention that the 
President her complete operational control, oversem, with respect to  
the armed forces is hia complete and ex~lusire authority concerning the 
actual conduct oi ielstionr with foreign nations. In  Cntted Stotes L. 
Curtiss-Wn'ght Erport Corporation the Supreme Court stated 
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S o t  only, a& we have shorn. IS the Federal power OW external affsirr m 
origin m d  essential character dinerent from that m e r  internal affairs. bur 
participation m the exercise of the power is signi6eantlj hmited, in thia rsut 
external realm, wth ~ f i  Important. camplieated. delicate and manifold p r o b  
lemi, the Prerident done has the p m e r  to weak or listen as B representsore 
of the nation He mokea trestle? arth the a d w e  and eonsent oi the Senate, 
but he alone negotiates Into the held ai negotiation the Senate cannot m. 
trude.  and Congreas itself IS powerless to invade It h a  Marrhail said m his 
great argument of March 7 1800, ~n the House of Repreienfatnes, "The Presi- 
dent IS the sole organ ai the nation m its external relations, and Its m1e repre- 
sentative with iorelgn nstmni "lXa 

Onoe the  Congress, through it8 power to "raise and support arrniee" 
eetablishes the armed f o r m  ~n being. the operational control thereof is 
exclusively tha t  of the President. Even meuming this not to be so, what 
practical control, as d d n g m s h e d  from theoretical control. does Con- 
gress have? 

In M m s s q p i  u. Johnson,"' the Supreme Court ,  m denying an in- 
junotion against the President. poignantly recognized the limitations on 
J i e  power to  control, m advance. contemplated actions by the President 
Impeachment is the  sole, and ultimate, effective control 

h i d e  from the remote possibility of Impeachment, the influencing ai 
public opmmon. and the effeot ai such opinion on the President in in- 
fluencing his future plans is of paramount importance Congress greatiy 
influences public opinion through exercise of i ts  investigatory functions 
and attendant publicity It "can and should frequently inquire into the 
tactics employed, and the  state of readiness. and all other mili tary 
ma t t e r s .  . . Congress ehould insist an the avenues of infarmatian being 
open directly t o  the  military sources in any of thew mstters."LLB "The 
scope of the power of inquiry . . . is BE penetrating and far-reaching BS 
the potential power to enact and appropriate under the Conatitution L1s 

The extent of the Investigation, r i t h i n  the limits of law, rests n i t h  
Congress itself. For example, the  "Truman Comrnntee" in i te 1943 
report atated: 

The committee ne3er hrie mreatigared. and They still b e h e  that thei 
should mot mrestigate. militan' and naval strategy m t s e t m  

From their inception the special committee hare concerned themaelves with 
the nonmllitary alpeots of the defense program. that  IS fa nay, alfh ~ m n g  t o  
i t  that the deieme articles uhieh the Army and Navy have determined that 
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The committee haie the utmost confidence I" admaal Kmg. Chid oi Op. 
of the Sar?  snd General Yarihall Chief a i  StaR oi the Arm). and 
we that matters oi tactics and rlrstegv ehoold be entmly m theu 

llop Poll", conducted during February 1961, according to B 

report in The Washin,gton Post, attempted to ascertain public sentiment 
regarding the desirability of securing rhe consent of Congress before 
using troops abroad. The poll nar conducted at a tune when congres- 
sional hearings on the  subject iiere receiving eonsrderahle publicity 
The vote in the nstionsi  opinion aurre? was 2 to 1 that  the  President 
should not send an army abroad ai thout  first obtaining congressional 
sanction. The principle of congressional approval. before movemeni or 
employment of troops overseas. was nidely upheid by the  American 
public 

Regardless of the question of ponei ,  or a d ine ion  of power or rerpon- 
sibility, it i s  indispensable ths t  the complete unity a i  the American 
people be behind any significant operetion of the armed forces over- 
seas. Former Secretary of State heheson has stated,  in addition. that 
the "American people feel that  the Congress itseil has certain respon- 
sibility and certain pawerr I should think thar the executive branch 

the authoriiy of Congreei. They must act  together S o  strong effective 
policy calculated 10 carry out the essential can ever be accomplished 
withou! the full  and complete unity of the Exeeutne and the  C o n g r e ~ a . ' ~ ~  
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IS THERE A MILITARY COMMON LAW 
OF CRIMES?* 

BY Ca~rarx Gur A.  Zoc~sr." 

1. ISTRODLXTIOK 

In our  judgment there I" Imle lhkelthoad That these three pmerleri .  burled 
judger ~n the Depar!menf of Defenle ~ 1 1 1  correct the vbiioiin defect9 outhned 
above' 

It IS usually stated iiith dogmatic certainty that there IE no milnary 
common law a i  climes. Like any other proposnion of r h x  sort, ruffi- 
eient repetition raises i t  to the status of a maxim The eventual UEB of 
meaning of the concept has  became so extended BE to cause aurprire in 
many students o f  military I ~ i i .  any time the Court of 111 
mentions oomman law or seeks S O U ~ C ~ P  outside the le& 
the Cndom Code o,f Mtlitary Justzce2 The Court of Mi 
has been subjected t o  eonriderable criticlam. for its nork product? for 
o m t u r n i n g  ancient m h t a r y  law? for arerturnmg manual provis~ons,~ 
for causing instnbility in military Iaii.? for reading its own notions into 

resented to  The Judge .Adioeate Gen- 
IS uhile the author was R member 

and C O ~ C ~ U I ~ ~  presented herem 

admitted t o  practice m the State of Ohlo. 
Keefe snd Morkm, Codrnrd Military l ? i i u d z ~ r  35 C ~ R Z E L L  L Q  151. 170 (1948) 

In this early erucle the authors %ere extremely concerned rbau t  the many deiecu 
they o b m r e d  m the Unliorm Code Then wdgrnenr BS l a  the power of the 
United States Court 01 Mdnaw lppealD I I  reproduced aboie beeaure of 118 re. 
markable i n e o e u r a c ~ .  As =dl be seen the Coult has ssmmed a d a m m n t  posmon 
m the field of mllllaiy lustlee 
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the l h ~ , ~  for discarding its prior decisions,' and finally for abuse of 
po1\er.* One of the critics of the Court m s  even kmd enough ta pomt 
Out why the fen apologists Ear the court had been ineffective, indicating 
that they had not come to  grips with the real problem oi  the Court's 
decisions but had merely engaged in tangential dieeusEion'O It is not 
the purpore of this art& to produce an apologia iar the Court oi Mill- 
tar? Appeals, tangential or otherwise However, an analysis a i  the 
E O U L C ~ S  of military criminal la%, and the Court's use of rhose SOUICFP 
\<il l ,  perhaps, illumiiia~e the r e m n  iar same of the e w i s  pomted out 
a b m e  and point up the true significance a i  the Court of Mditary Ap- 
p e d s  selection and U E C  oi  sources of Ian- t o  decide cases 

In pursuit of the topic of this article, something more than B mere 
catalogue oi S O U I C ~ S  used by the Court of Xilitary Appeals is required. 
First, because  amnion law" has not and probably never nil1 mean the 
same thing 10 d l  men, some definition will be required, albeit narni- 
nit1 This w-111 involve an analysis of the federal concept of crimes, 
the extent t o  which it applies TO the COWL of hliiitary Appeals and the 
areas m which the Court o i  Military Appeals can make use of the con- 
cept In sum, a working definition of B "militarS. common law of  crime^." 
will be devised. 

Second, the nature of Court of Llilitary Appeals must be considered 
It 1s elearly B creature o i  the Congrerr of the L'nited States,L2 and a 
re~olutianary one a t  t h a t l a  A considerable body a i  legal writing has 
been direcred to B claasificatian of the Court as either legislative or eon- 

Lmr O f i e  o F d r r a l  J-idyi '  *, 1 MIL 1. Rrr 39 

'See Murphy T h e  A mv Delenrr  C o  
Adtoiaie.  61 C o ~ i r  L R n  233, 246 11961 

' S e e  Herbert. The Slorus 01 Snourra ne R lnrmei  Briore Cou-rs-Yaitial 11 
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stitutianal or perhaps B quasi-judicial adminisrrarire agency TThile 
the nominal clitssification of the court l e  probably necessary for eompar- 
ing the court to other federal courci, for this article, n 1s more Impor- 
tan t  to delineate as far 8s possible, not the kind of court by name, bur 
rather the type of court ~n terms of poaer and function This sill have 
great hearing on rhe L O U ~ C ~ E  of law the Court has available to it 

Third,  because the  m h t a l y  law 1s essentially B codal syrtem. some 
greater reliance may be placed on sources of law not udually tbought 
of BE persuaaire to the common law law>-er M o r e o ~ e r ,  8. greater degree 
of interpretive freedom may rest with the ludges of this Court There- 
fore, it seems essential that  the T B ~ O U L  e o ~ r e e e  of l a w  mailable TO the 
court he analyzed and  listed However, for the sake of presentation It 
is felt that judgment on the sources tha t  should he used be reserved for 
the eonelusion of the article This brings us to  the fourth major point 

Fourth. because of the  nature of power of the  Court of l l h t a r y  Ap- 
peals, it will be seen tha t  what the court actually doer in  the nay of 
UEB and eeleetion of Y O U ~ C ~ E  of law will determine the existence or no"- 
existence of a "milnary common law of c ~ i m e ~ . "  Therefore, in four of 
the m e t  fruitiul areas, the nature and the SOUICIE of law actually used 
by the Court of Military Appeals w111 be presented and analyzed The 
four areas selected 8s being the most fruitful, involve those offenses 
against the rniform Code of M h t a r y  Justice that are 8180 proscribed 
and punished in civil  juriadietmni,  it. homicides. sex crimes. crimes 
againat property, and crimes against persons. 

Finally,  ~ o n ~ l u ~ i o n e  will be drsiin 88 to  the murces of I&% the  court 
should consult and what E O U ~ C ~ E ,  11 any ,  should hind the court Further,  
consideraion will be giwn to the existence of B '.urniring principle" 
which may act B lai like B "common law" in that selection and use of 
sources by the Court of M l a a r y  Appeals can. t o  some extent. be pre- 
dicted 

11. Xl ILIThRY COYMOE; LATT OF CRIXIE%DEFINITIOE; 
I1 we are to make ~n adequate pxmre  of a m g e  mi l e d  de\elopmenr. rhe 
picture muif be taken alter the period has definitely come t o  an end 80 that K e  
may j i e ~  rti phenomena. as LI r e r e .  under the arpeot of eternity It 16, there- 
lore. B rash underiekmg to essa) exen a snapshot photograph oi the 3raKe a1 
le& deielopmeni inlo uhich % e  ere paamg But airhout some such attempt 
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~e &all fa i l  .o iindeirtrnd m e  of t h e  
rlOndl mRIerlslJ ai  0°F legal r,a:em *re 
made aiai lable  fa] r changed and changrn 

The piahlems poced by a r h a n g n p  roeiery and m e ~ ~ l u a t i o n  of the  
legal system of t i in ioeiery BIP eipeciall>- present ~n the  field of military 
la i i .  The Code represents B dynamic change and the  unifieatiaii and 

he usdi-  
m d  L I , P  
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an extension of this rule to say tha t  ahe re  a statute makes certain eon- 
duct criminal and prorides for B penalty. that  resort may not be had 
to various murees of 181, e w n  common Ian. t o  assist in the interpre- 
tation of the statute Thereiore. although there are no common 18.11. 
crimes against the r n i t e d  States. the common Ian, is looked to  for the  
definition of the crime m 811 eases where the Congress merely designates 
an offense by its common lax  name2z 

Colonel Xinrhrop in his treatise on milirary I a n  has apoken of an 
unwritten im of the military. derived from common law principles 

La* [ml  has denied from rhe Common La* [ m c ]  mi- 
le- and doctrines illuifrated m this eade, lt hsn also a l r i  
mfen  common la- of 1x3 OUD Thli u n r n t f e n  la- me, be 

The 'curtoma of the ~ ~ ~ v I P P ' ,  80 railed: 2 the unuriften 
1018 and ~ u s i o m s  oi NRL * 

The "milnary eommon law'' that  TVinthrop reiers to KBS alm noted 
8s such by the United States Supreme Court in  In i e  P ~ r n o s h t t o . ~ ~  This 
19 not the ~oinrnon law tha t  this nriter eeeks to  analyze and claieiiy. In 
the former Articles of a a r Z s  no attempt was made m the  legislation to  
define the crimes proscribed. The c i i m e ~  of murder, rape, manslaughter, 
mayhem. areon, burglary, housebreaking. robbery, ]arcen)-, perjury, iar- 
gery. sodomy. assault and assault a i r h  a dangerous weapon. were lumped 
into two m i c l e s 2 a t o  be punished B E  B court-martial may direct. As the 
leg i i la r l~e  history of the Code ihaii-s. an attempt w s  made to  reconcile 
the difering blanual interpretations g n e n  to  the above In 
construing and applying this m a  Code, the Court oi >lilitary Appeals 
must reek murces of law to help define these crimes further and apply 
them to partieulsr fact situations. presumably as Congress intended. I t  

ee our codal system nas drafted by Conpreei; in 
o u m s  of l a x ,  itnd interpreration oi the Court of 
I be accomplished by reierrlng to thore sources and 

others that  are available.2' It IE those m u r m  of law. outside of the 

r t ~ e i e s  DI u-er a2 a3 

andsfe. 1s 80 broad a i  to  allow t h e  
oi aovreer of law Emineat aufhoritr 

T*CO ,0388 79 
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Code. and consisting of rules or norme that the  Court of h l h t a r y  Ap- 
peals uses to decide eases, that  mniti tute B norking definition of B 

'mili tary common l aw of crimes' 
The purpose of this article. then, IS to isolate, examine and clsssify 

those s o ~ r c e i ,  in order to  see if indeed there is anything that narks like 
B oommon Im of crimes The decision to examine the casee decided by 
the Court of Jl i l i tary Appeals le  based on the etatua of tha t  Court in 
the system of military justice and within the  framework of o w  federal 
court system The true position a i  this Court is worthy of detailed 
examination, so that  t h e  decision to examine its cases in the search for 
the sources of lax that e ~ e s t e  B "military common 18% of crimes," ~ & n  
be verified 

111. THE COVRT OF \ I I L I T A R T  APPEAL% 
POSITIOX AYD POWER 

While Arncle 6; of the  l'nijorm Code of .Wilttory Justice which 
creates the Caurr of l l i In8ry  Appeals contains the "moat revolutionary 
changes which have ever been incorporated into military i&w,"lo the 
nation of a court o i  military appeals u i t h  CIVIII~LI judges appointed by 
the Presjdent is not 30 recent In  fact ,  B bill was introduced in the Sen- 
ate in the first session a i  the 66th Congress 11919) to create just such a 
court Q O  The amended b i l l  reported our of committee n&s enacted info 
1811- and became known 8s the 1920 Artlelea of K a r :  however, reference 
to an appellate court made up a i  C I I . I I I ~ I I E  P - ~ S  deleteda1 The idea of 
aueh a court lingered on, but It i l ae  nor until the adoption of the Cntforni 
Code of .Wilttaiy Jusbes  that  such a eowt  became e. realny. 

The i m a u e  authors rhat h a r e  tried to fit the Court, i f  indeed 11 la a 
Court, Into the legielatwe or constitutional diridion have found little 
difficulty in saying rhat 11 1s not a cmbtitution&l court a 2  The four tests 
uaually cited ai deterininatlies are 

111 I r e  the judger protected m tenure and compensation during 

12) Does the geographical location comport with Article I I I ?  
13) Can the  judges exerc~se Article I11 jurisdiction? 
14) Did Congress intend to create the court under Article I l l '  

A. C O S G R E S S I O T A L  ISTE.TT 
hn examinstion a i  the eases decided by the Supreme Court will shou 

that  B.L least some meinbere of the Court eoneider the key factor.  in 
claeaiiying 8 federal court to be the intent of Congress 

good behavior? 

'.FIR REP So 491. 81rr Con%, 111 be$$ 6 ,1919) 
'"Porrll Report  mp'n note  6 a t  262 
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In Cltdden Co. L. Zdanok 3 3  three judges of the Supreme Court ,  dis- 
approving earlier deciaionsy held t h a t  the judges of the  Court of Claims 
and the Court a i  Custom8 and Patent Appeals uere judges ~n the  eense 
oi  Artioie Ill  and could sit as substitute judges oi courts hitherto clearly 
reeogmied as constitutional ~ o u r t e . ~ ~  The Justices appeared to give 
emphasis to the fact  that  the judger of the Court of Claims and the 
Court of Customs and Parent Appeals had been protected in tenure and 
compensation and retired judges are presently so protected However, 
the maximum emphasis seems to  have been given to the  intention o i  
Congress. in that  the Justices said that the  judges deciding the Bake- 
lite and Willtoms s' cases w r e  handicapped in not being able to  & ~ c e r -  
tain the true intention oi Congress Later enactments of Congress, em- 
bodied in changes to Titie 28 United States Code make it clear that 
Congress intended, a t  leaet by the time of the G1iddmas decision, to  
make these courts canetitutianal e ~ u r i e . ~ ~  

A s  stated in the introduction tc this article the  nominal classification 
oi the Court a i  Military Appeale is not of great moment for It8 purpose, 
the principal need being to  determine the power and position of the 
Court ai bearing on its ability to select sources of law and impose i ts  
eeleetion on the interpretative meanings of the articles oi the L'nzjform 
Code o j  Xilitand Justice Because of the decision in Glidden'o and the 
underlying reasons, it ie submitted tha t  the best source for determining 
the true power and position of the Court of Military Appeals is the legis- 
lat ire history preceding the adoption o i  the Gnifarm Code of .?4ilitary 
Justice and the subsequent action oi Congress concerning the Court. 

I n  the mitis1 hearings beiore the subcommittee o i  House Armed Sen-  
ioes Committee the idlawing colloquy occurred: 

DR. MORG.4S 
Flnt. of euurle, * e  hale the Judicial Couoerl zet  UP ~n the Yditar? Estab- 
liehment The members of the council must be 
pointed b) the President 
[emphaia added1 
MR RIVERS There are the three 0ivdm8 you are tmlkmg about? 

K e l l ,  ~e proride for B renew by this el!llmn authority. 

They we really a 

I' There *ai  no majorit) opinion 
" E .  porte Bakelite Corp 1 Vnited Slates. 279 Ue 438 (19331 

'' Glidden Ca. v Zdanok. 370 U 3 530 119821 
" Z 8 U S C  I $ l i l . 2 1 1  11968) 
(" Glidden Co v Zdanak. 370 C 3 530 (19821 

Williams Y Unrted States 288 U S 553 (1933) 

TAOO loass 81 
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his court was truly a kind a i  supreme court o i  ~mli tary law. Tor do the 
cmimente ot tile committee members seem to indieate an) different 
feeling in the members of tile cornmitree. Ir seemed generally accepted 
t h a t  this court mould hare  tile lax aord-it would he the court of ia i t  
resort on queetmn> of 1R" 

That  the committee intended to lodge B greet deal of power m this 
Court  IS apparent in  the diecourse betiieen 11r Brooks and hlr  Rirerr. 

knoni nhaut t h e  make-up ai the  C o u r  
SIR BROOKS I ieel that  war too I ieel >cry strongly 11iat the suaeern or 
t h e  tmlure ot  the vhole < h i m  18 m i n i  to l ie  ~n the Judicial Council and n - _ "  

seems t o  me you ought  t o  h a r e  o strong emf, vherher bo" call it B Judmal 

gmng :o eonfelenee 
hlR BROOKS Well .hat mnght he a good leason But ~f aught t o  be a 
strong court. because ~t 18 g m n g  to ha-? m t  0 1  o! l h e  vbolr 8yltrm and IS 

Congress ham time t o  frme. and 
I: not %om% t o  be responarie t o  t h e  

The  House committee clearly rirualiaed a eourt of Isst remit  tha t  would 
have control a i  the  e n t m  sydem of rnditary l a x .  The final report of 
the coinmitree to the Hauae that accompanied rhe bill bore out this 
ronclusian The  House felt required to change the  name o i  the Judicial 
Cauned to  rhe Court a i  > I i l i t ~ r y  .ippeala in keeping a i t h  its high func- 
tion * 4  

TI00 IMBB 82 
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The Senate committee hearing8 and ,  further,  the  report of Senate com- 
mittee support the eondosions oi the House committee.'s Howeyer, i t  
should be noted tha t  the Senate committee did receive B letter report 
from Senator Par XcCarran as Chairman a i  the  Senate Judiciary Com- 
mittee, in which he says he ha i  made an intensive m d y  o i  the  bill 
before the Senate committee and he concludes: "That this proposed 
Judicial Council is merely another administrative agency, as indicated 
earlier, rather than a 'military supreme court' ' ' ) I  The Senate report 
shows. however. that  his v i m  iw not accepted Tha t  report stated,  
relernng to  the  Court of J l i l i t s ry  Appeals: 

'This C O Y ~ L ,  composed of three c n l h a n i .  appomfed by t h e  Presldenr and can 
firmed by and with the advise and eonaent of the Senate. =ill be the bupreme 
authority on the lax, and ~ s i u r e  uniform interp 
cedural law " ' I  

Both the House report and the Senate report stated clearly that the  
Court w m  within the Department 0 1  Deienre, "for the  purpose of ad- 
ministration The degree of agreement betneen the two com- 
mittees on the duties and function of the Court IS indicated in the faer 
tha t  although the Conference Report in referring to the Court oi Mili- 
tar? Appeals had to  aettle the  question on tenure, 681ary and retirement 
for the judges, there wae no further mention oi the status o i  the conrt.60 

It is not only important to note what Cangrere said ahout the Court 
when it created I t .  but also, it may be e ien  more important to note what 
Congress didn' t  do or say in the iaoe of the  Court's interpretation of its 
funotion and authority and mdeed. the claimed abuse of p o i w  of the 
court. What then has the Court sald oi its power and poaition' 

E.  THE COCRT'S S O T Z O S  
In Cnited Sta te s  I,. Aimbmster J1 the Court said ai >tselE. 
Thia court *ad created by Cangreas ta 811 in i e i i e ~  of courts-martial on mat- 
ters of lax In eiaence >t 16 the Bvpreme Court of t h e  military iustiee l istem 
Our decmoni BTP binding upon the militan.. 
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And, rubieef only t o  re\ iew by the Supreme Cauzf of the h f e d  state$ an 
mnstiturional ismes. our decmona are blndlng upon all depsnmenfs, courts 
~ g e n e l e r ,  and officers of the United States Unless Congress changes the 
law our  decision., like those 01 the Supreme Caul? of the rmted  States, S ~ I  

out the e~rerning pnnc~plea 

I t  should be noted that the Court in calling itself the "Supreme Court 
01 the milnary justice eyitem" wed eapltal letters to  reier 10 itseli and 
then said clearly that its d e e i i m a  were like the deelstons of the Supreme 
Court a i  the Cnited Stares in ita mea Far oui purposes the court sees 
m i i  ad p o ~ ~ e s s i n g  the mawmum power g i ~ e n  to any court ~n the rn l t ed  
states 

The concept o i  the power of the Court expressed m Arrnbrustsr 33 XBS 

built up gradually over the life of the Court. In the early decisions the 
Court used the cool  of yeneral prejudice to gain compliance with its 
edicts. Hanever, it should be noted that Judge Brosman and Chief 
Judge Q u i m  joined m the decisions that found general p re judm and 
Judge Latimer dissented The majority clearly recognized that the 
use ai  the doctrine of general prejudice xvas 8s B supervisory tool to 
effect oomplianee with its decisions In l'mted States II. Allbee IJ Judse 
Brosman speaking ior the majority says 

hat uiih the parnage oi time and the attainment of 
mstuiitg i t  might become unnecesiari t o  ~ p p l j  the 
preiudiee UQI  ciirieieed BI beine both logically in- 

consistent an un m w n  t o  the Is- The maiants of the court r e e o g n m d  
ai course, that ~ f z  a m o n  us8 not one of u u a l  m u ~ r e n c e  m iudxial o p m m -  

Sanerheles+and Kith a due recognition of 
the madme propa~t~anl of Lhe change effected by the Cn~iorm Code we 
felr compelled t o  adopt B drastic l i  temporar). measure to l n m e  Immedme 
cornpilanee a n h  the elear and unnmbleuaus Cangreiamnal mandate '' 

In thm statement the critical member referred to was Judge L a m e r ,  
but while a t  the time of the li100d857 ease, Judge Latimer felt required 
to dissent vocsI1y. ~n the  Allbee case he merely concurred in the re- 
mit It l e  important t o  note. too, that  his seamn for dissenting n w  not 
a lack of poser on the part  of the court but rather rhst  the p o s h a n  
taken was i l l ogml  and manslatent and would ie i l  to provide adequate 

" ' 5  L X M A  418 18 CSIR 72 (1955)  
" I d  at  451. 18 ChlR at 75 
*. rmied  Starer , K m d i .  2 l-SCSI I 2 0 3 .  8 CMR 3 (18531 
s'rnired Stares j. .Allbee 5 USCHA 448. 18 CMR 72 118651 
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guidance to the lower tribunals tha t  must iol law the  mandatee oi the 
United States Court of hlilitary Appealj 

A s  a source of the  Court 's  official expressions to  Cangrees concerning 
i ts  power and authority no more fertile muice can be iound than its 
annual reports requued by the r n l f o i m  Code.ao In  the 1964 Annual 
Report 0' the judges ior the  first time appear to express fundamental 
disagreement n n h  eome proposals for code changes advanced by the 
military members ai the Code and say tha t  the reason 
chat they do not )om m recommending the ohanges is because "the need 
for them has not been demonetrated or they turn back the wheel of 
progress , In the 1968 report the judges actively defend their pari- 
tion and the position of their court, saying, 

The Judgea hare earned? endea\ored t o  male  the Enited Stares Court of 
Military Appeals a Court m every sense of the word. In sddirion they hare 
tned to dmharge iheu ob l lgs tmi  mth t a l m e r .  firmness. justme. impartidit? 
and judicial dignay '' 

The language l e  repeated verbatim in the 1959 report But. it remaine 
far the 19W reporten for the Court to  ask far life tenure ior its judgee. 
hpparenrly the final wedge WBE driven by the  report a i  the Powell Com- 
mittee,8' which was incorporated into the m n w l  report a i  the Judge 
Advocate General of rhe In referring to the joint reports issued 
by the Court and the Judge Advocates General, the Court reierred to 
the seventeen recommendation8 in the Beeond Annual Report,BB noting 
that &reas of agreement had been reported t o  Congress each year since 
1953,'O but now doubt was thrown on the amaunt of agreement reached 

"See rnited States 1 F o o d  2 USCh1.A 203. 214 8 CMR 3. I4 Illod) (Larimer, J 

r o i  the Court of h1ditsr)- Appeals and !he Judge Ad\ocate 
itee on .Armed Berrieea of rhe Senate and oi the Hauae oi 

Repreiaafatnes 11954) [heremafter referred to 8s the An,tuai Report] 

The Caaat Guard 18 represented by 
the General Caunael, Department 01 the Treanury The report contains B ioinf 
report by the e n t m  eommlftee and r e e t m a l  reparfa by the Court and each of 
the sewiced 

'"Annual Report 11964) at 14 
'*Annual Report 119581 a t  38 
"Annuol Reparl (19591 at 3636 
"Annual Repnit 11OM) st 11 
a.  Povrli Report mpra note 6 

**Annual R r p o i l  (19531 at  4-10 
- a  l n n u o l  Repait  (19B01 at  4 

Aanvd Repoil  (19801 

TA00 ,ole 
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Considerable dauhr about t h e  extent ai  u n a n m i l )  herrtaioie resihed lh 
been created b)  the  ~ p p r o i a l  oi the B e e r e t a l i  a i  the l r m i  under date of 
October 11 lDB0 of the Report ei r Cammitree appointed 10 srudr operation 
under the Code 

e the mam thrust  of the .Arm? posmon 

Finally ~n rile 19M) reparr rhe Court recommended life [mi l ie  iar I t -  

judges. In  1961 the rherne us3 continued. the Court ieferred t o  itself 
in the 10 Year Chronology published m the 1961 R 
court of rhe militmy composed entirely of ~ i v i l m n  

for l ife ienine ,  It hal declaled Its 
" t l l f .  and even the Supreme Court 

of the Vnited States. except for habeas corpus relien and 
conrrirutional questions As  far ai rhe  Court of >lilltar 
concerned I I  is rruly B Supreme Court of rhe  Nilirarp and  
11s approach to the mterpretaimn o 

The Poaell Committee Report 
Court's Brit iuil reale defense oi 
mendetiane TO Congieas A few 
adoptions include the increased A r t  
and the bed cheek sratute. .irticle 
nor adopted are the requirements thar would limit the  authority of the 
Court or expand i ts  membership to include rnio former m i i t m y  men ai  
judges. The Powell Committee also recommended that ''.Article 5s  be 
amended LO define material prejudice t o  the  substantial rights of a n  
aecured"'d The evil to be corrected a a r  that  some eases m e  reversed 
lor erron that  do not materiallp prejudice an accused This would 
sppesr to be n direct st tack on the use of general prejudice 8 %  a supel- 
visory tool by rhe Court The recommendation TO add judges to the 
Court tha t  have had a recent military background .. 1: a pat 
praaeh 10 secure more favorable rrearment for the accepted 
positions thet  the Court m the paar had disregarded Congress has 
not arred on these proposals. while it I ~ R E  acted on the athere noted 
nbare. 
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C CO.YGRESSZOlAL APPROVAL 

The House of Representarwei on the 9th ai  July. 1963 passed a bili 
givmg hie tenure to  the next judges to  be appointed to  the Coun ai  
Military Appeals.'@ The  bill provides that  the preaenr judges could 
be reappointed far  the hfe  terms an the  expiration oi  their present terms 
The debate on the House floor gave the clear impression t h a t  the  preeent 
memberehip of the Court would receive the life terms. The speakers d m -  
mg the debate were 1wmh in their praise of the  Court and i ts  members 
The decisions of the Court were referred to  B I   classic^ of military legal 
jurmprudenoe." $0 This action by the Hauee can only be interpreted 8 s  

a thumping endorsement of the Court's broad interpretation of i t a  con- 
greseionsl mandate Thus, even though the prenouely quored legislative 
history may indicate something lees than a 'Supreme Court of Mili tmy 
Law," m assumption this writer does not accept, the  present extent oi 
the  pon-er of the Court  1s certainly aor thy of tha t  appellation, which 
1186 been approved by the House by direct action on the I &  tenure bill, 
and indeed by the inaction of the entire Congress. The poaer of the 
Court seems almost i d l y  coneolidated, and if the Congress aete iavor- 
ably on the  iife tenure bill, it will be B fazt aceonplr. 

Theretore, i t  would eeem tha t  the Court can seek Its eouroes of le.* 
where it w l i  without any merlerente  irom the Executive or any court 
I t  beoomes necessary then to  determine the poadible soureee of Isiv 
available t o  the United States Court  of Military 

IV. SOURCES OF LAIT AVAILABLE TO T H E  COVRT 
In trying to  determine the S O U I C ~ ~  of law availhble to the  Court eon- 

aideratian must be given to  the  nature and S O U ~ C ~ E  of Ian- possible. A 
great deal of legal literature has been written in the attempt to d u -  
tinguiih law from its murces. Perhaps the most renowned exponent of 
the need to  distinguish lax- from Ite ~ourees  WBS John Chipman Gray 
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His writings today represent the elassic catalogue of the murces of 
Ian *2 He divided the murces of law into five cstegoriee-statutes. 
judicial precedents, opinions of experte, oudtoms, and prinoiples of 
morality. He used morality in the broadest sense to  iiiciude public 

In the broad category covered by iudiciai precedents B later writer6' 
has sought t o  distinguish betrieen eases decided within the jurisdiction 
within which the court site and those decided by other C O U ~ I S  having 
m i i a r  systems of law Each of these types a i  eases m e  presented BS 

more weighty precedents t han  those decided by courts neither within 
che lurisdietmn nor having similar eyrtems of isii It II submitted thar 
this classification regarding similar jurisdictions, called cognate j w i e -  
dietmns,B6 le  uniquely inapplicable to the United States Court of Miii- 
t a n .  Appeals. For this court uorka entirely from the framework of B 

code and 1s not supervised by any other common law court in the land 
Another source added to  Gray's catalogue by Dr Patterson IS the ~ o u r c e  
he calls "societal This source does eeem to have validity for 
the military. In fact ,  one a i  the societal iaeta thar seeme to  hare caused 
many of the decisions that  were objected to in the Powell Committee 
Report is the  court's conviction that the military authorities are 
attempting t o  restore evils that  the Uniform Code sought to oorrect.e8 
Thus,  the court feela constrained to keep B close watch for developments 
a i  this natureBs and may indeed see developments where in fact none 
exist. Perhaps the court i s  8 x 8 ~  a i  this when i t  says not  only must 
evil be avoided, but even the eppearance oi  evil must be avoided. Thur, 
the possible dources oi  law,  using the classic catalogue and updating i t  
with the ideas of current legal philosophers, included statutes, judicis1 
precedents, opinions of experts. customs, principles of morality and 
societal facts 

The ~ U I C B E  of military 1.m have attracted B few articlealso however. 
theec 8rtmIe3 have been confined to what I r i l l  call for lack of B better 
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title "purely military" ~uuicee  of iaw These SOUICBS are eaoellent (and 
contemporarily) catalogued in an article by the  C h i d  Librarian of the  
Judge Advocate General of ICaryg' The author groups the 80uroe 
material into three iunetmnal groups: 

(1) Pnmsry Saureei-In thla group he includes the caeer oi the Court of 
!dldifam Appeda, and the \ B T I O U I  board? o i  rejiev He includes the Uniform 
Code oi Mdrtarr Justice and implernentinr m ~ u l a f m n i  of the r e r i x e  m r e -  
f s n P 8 .  

(21 aeeandsry Sources-Thn group Includes the digests fwstises on militan. 
Ian and articles ~i ibl irhed desline uith militmi. la\%. 

(3)  Index Bo&-This final d n n o n  includes the b o o b  used t o  l o c ~ l e  the 
items m the other  tuo sources 01 t o  B lrmlted ~ ~ r e n f  explain their contentr. 
e B , dictronaries, bibliographies and the like '' 
In this catalogue. whst 1s obviously missing are the  murces tha t  re- 

late to  the  non-authoritarian law,  m, those E O U ~ C ~ ~  tha t  can' t  be 
labeled truly primary and including eoneiderably more than IS placed 
in the secondary E O U ~ C C S ,  namely the cmes of other courti, customs, prin- 
ciples of morality, societal iaetr and indeed. those t r ea tme  tha t  don't 
deal with military 1e.w by name 

Admittedly the  murees mentioned immediately a b a w  are not the 
kind of IOUICBB ordinarily cited in 10n.e~ tribunals, indeed, even when 
cited they probably carry w r y  iiitle weight to  a judge who is primarily 
concerned with followmg the  law 8s decided by hie apellare murte.  
However. the Court of >hlitary Appeals as we have seen functions 8s  a 
court of last  resox  and must choose from competing rules tha t  may  he 
deduced from the  same oodal provisione. The wisdom oi adopting a 
pmtioular rule is not based on past deciaiona but on the ability of the 
rule to  serve the  system and in this ease to  give liie to  the intent of 
Congreea Therefore, the wticie mentioned above only rakes us to  the 
threshold o i  the  muree8 used by the United States Court of Military 
Appeals. It i s  the ~ourcee on the other side of the  threshold thaC this 
ar i ter  seeka to  iaolate and examine. 

Since the court must work essentially with a codal or st&tucmy syo- 
tem, it IS to  be expected that attention will and should be paid to  the  
m u m e  01 the legislation and the intent of the  legislature 8s to  the 
method oi interpreting Ita statute Since this anide i s  concerned with 
the interpretation of the  owil type crimes in the punitive articles, the 
8ources far those particular aitioled will be presented. 

There appears to be a general opinion tha t  the definition8 of rile 
crimes follow the federal oriminai i&x Hanever. the  House of Repre- 
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n their reportl on the punitixe ~ r t i e l e s  
t of t h e  ciwl types oi crlrnei arc not 
and there ere some difierenres in  the 

crimes nhicti are defined I t  nares that  the  civil rype crimes tha t  are 
defined in the hrticlej of TVar, are based on t h e  coinmon-lam definition 
of the State o! J f a i y l a n d  The Saval  Courts and Boards, which defines 
erimes. however. 1185 generally i o l l a i ~ ~ e d  the Federal statutory defini- 
non, The reports then state,  that  all a i  there diffeiencer I1am !mn 
recaiieiled in the pun i tne  anides in the code" 

The Morgan Committee in reconciling all thcie differences appaiently 
 rent to muices seeking 10 build the best code p o w b l e  in B kind a i  
'cradle  to the gra ie  approach."n5 Tile variety of the SOULCBS ured b) 
the Morgan Conmitree is made apparent by perusal of t h e  Legal and 
Leglslatlve Bails a i  the  \Ianual for Courts-maltla1 In workmg out 
the definition of murder Alabama and Federal cases are cited.g' In 
dropping the common lax ' year and B day rule" the  article recagnm- 
the increased ability o i  medical science to determine the  cause of 
dea thQc  In reference to larceny the  conferees nore tha t  I t  is defined 80 
8s to closely iollaa E C C ~ I O I I  1290 oi the Seu Y o r i  P e w 1  Lou..'@ Rob- 
bery appears to  eonform to S e a  York Law ~ l i o ' ~ ~  In  defining forgery 

definition 1s adopted \ e r b a t m  from the 1949 \ l a n ~ a l ~ ~ ~  This 
nirnum listing 1s enougl! t o  verify the variety of muree i  use 
I rn i form Code. Congrese approved the use of rhe varied 

draft the best possible code snd to reconcile dihereneei ex 
current definitions used by the services The Court of Xlilirar 

v used b,' both seir ieen 
!e iiom mrne of the more and sl io to  adopt uhs 

* e m  not defined there. 
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WE charged wnh  the  duty to  provide uniiormity among the  serriees 
and they recognized this 
In B Sary care1o3 concerning the  offense oi negligent homicide, the  

court noted the fact tha t  the  Na iy  had not in the  paat, that  l e ,  heiore 
the Uniform Code, punished negligent homicide as a service discrediting 
disorder under rhe generd article The court noted further that the 
Army and A i r  Force had done SO. The legislative history and the a o r d -  
ing of the present general article is not clearly adoptive of either the  
Savg rule or the Army rule In iacr.  the  commentmy says that  the 
present article le  adopted irom both the Army and Sary  
The court noted tha t  it was i ts  duty to  reconcile the  prscrice in the  
services and seeing no m y  to  fit the offense into the  other homicide 

it amply adapted the ?.my rule. The court cited Winthrop 
and reierred to  his definition oi conduct tha t  ivab "prejudicial to  good 
order and military discipline " 

Thus. the code tha t  ITBF drafted =ith a v i e s  TO any sources that  
vould produce the best rule for the  particular article, would he Inter- 
preted by the  c o m  of last resort, ii-irh reierence to any 6 o u m ~  ai law 
tha t  produced the  beet interpretation. even old so~reed,  even military 
SOUICII. I t  seems then that the  whale catalogue of souices of law 1s 

nvallahle to  the Court oi Mili tmy A p p d s .  The  key question tha t  
remains, however, is how haa the court selected and used this veritable 
p8IIoplY Of sOUrteS? 

V. SOURCES OF LAIV USED BY T H E  COURT 
In order that  something more than the most topical treatment can he 

given to  what the court has done in the definition of substantive offensea, 
something less t han  the  entire scope a i  the punitive articles m u d  he 
pre*ented.107 It seems tha t  the  use and development a i  B "common l a w  
of erimee" will be best evaluated in reference to  tha t  body oi crimes 
uauaily referred IO as common law crimes. These are the offenses ai s 
civil n&ture, as opposed to military. and punishable in the criminal 
courts o i  most states. They  fall into the  four braad categories men- 
tioned m the  introduction. uti.,  homicides, sex crimes. erimea against 

e Enlied S t a r c  1 Kmhner.  I ESCML 477, 4 CMR 89 (19521 
oited States > Kirehner. 8 e p m  note  102 

R REP. Ao 491, m y i a  nota 83 a t  35, S Rm So 488. m p m  note 83. st  32. 

LAU O D  Pnmroima 722. 723 (2d ed re i .  1921) 
I set oiit m the code not onl) eoier all the militaw 
a, but s h ~  mciude. ~n the general groumng eom?narne 

articles 77 ID 134, the definmani of pmcipala, meisoiiea and sriAea concerning 
attempti and d m t m o n .  
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property and cnmes against the person These are the areas that  TIII 
he covered in examining the 3ources used by the Courr of Military 
Appesli to develop the meaning oi the  offense Even though this article 
complerely ignores the military offenses, it should be noted tha t  atten- 
tion i s  given to  them in other uorks. The ares eorered by the general 
articles1Oq has also been treated by other aurhora and it IE felt should 
he the subject of B separate article Thus,  no coverage will be attempted 
of the purely military offenses. or thore ewered by the general m i c l e .  

In its  work of interpreting the l-nifarm Code, the Court ai Mlas ry  
Appeals has never seemed t o  ieel hound by the accepted maxims of 
statutory construction. although for the most part their work IS merely 
to construe a emgle However, this should not he credited t d l y  
ta the debit side of the ledger Th>a kind a i  technique W L I I  surely aroid 
the ridiouloue interpretation giren the White S l a i e  Act l1[' by B court 
bent on using the "plain meaning" rule of statutory mnstrwtion 11' 
The Court has taken the task of interpreting the Code in the broadest 
sense and relied an its ability to effect the general intent of Congress m 
create a fair end disciplined q e t e m  of jwtice for the  military The 
court has seaumed a role 01 preeminence in guiding the system to t h e  
accomplishment of th i s  obieotire. 

The l'niform Code oj .Vtlttmv Justies differed greatly from the 
Articles of War 01 the Articles for the Government of the S a y  in that  
most of the  e i r i l  offenses are rather fully defined in the Code 112 And in  

"'UCYJ l r t s  133 134 

the border betueen I n z a n a  and Vtah One of hi8 v i i e s  * a b  confined ~n the 
hoapitsl and he rook the orher to  care for  the chnldren ~n the orher home The 
u3e oi "plain meaning" here producpd B iesulr that seem? isr berond the 

u Jurftcs, ZJ Br Jonb's L. REV 115 (3911) 
'The krtlelea oi War had been d e f i c m t  ~n that they dld not define moat of 

the imp~r l a l l l  m a l n a ~  and c1,d offenrer . The Code now ionc~~nb B *ell drawn 
penal code that defines not m e i e l ~  the mllltar? afiensea but also mo3f of the c h r d  
tvpea Of ellmee" I d  81 182-181 

92 TAOO loan 



MILITARY COMMON LAW 

%me O B S ~ E  the legislative history was clear enough to indioate the ex- 
press intent of Congress regarding a sperific But, an exam>- 
riation 01 the ease Betting out the  essential elements of the various civil 
crimes will show the extent to  whioh the  Court of Military Appeals has 
created a "common law of erimee" and the  sources it has used in thir  
creation. 

A DEFZ.VI.TG H O M I C I D E  

cide 114 diecloses six dame8 of homicides as follows: 
h perusal of the articles of the  Uniform Code dealing with homi- 

(1) Premeditated murder 
(2) Unpremeditated murder 
13) Felony-murder 
14) Voluntary manslaughter 
( 5 )  Involuntary manslaughter 
(6) 4lisdemeanor-manslaughter '11 

""'A reading of the punitive ~ i u ~ l e i  wdl rhor that the mproremenr effeoted 
by the Code COnilStS oi lesving no doubt as lo r h s i  ~t deemed punishable eonduct:' 
I d  at  181 Perhaps ~n this cage the suihor gave the Congress io0 much oredit 
While the definitions were indeed B great nmpro\ement. there WBI stdl some work 
la be done an the scope ai the subatantno offense. BI the later work of the Court 

l r t r c i e  118 Murder 
oy person subpet to this chapter uho. ulthaut ,umfieafmn or  excuse 

(1) has B premeditated design t o  kill 
121 intends to krll or  inflict great bodily harm: 
(3)  1s engaged in an act which 18 mhereotlj dangerous to others and evmces 

(4)  is engaged ~n the perpetrstion or attempted perpetratma ai burglsry, 

ii  guilty of murder, and rhsll suffer such punmhmeni BQ a ~ o u i f - m ~ r f i d  may dreot. 
exoept that if iound guilty under dawe (1) 01 (41. he rhail suffer death or  nm. 
pmmmenf for life as a eauri-msrttsl may drieit " 

'"Arfmle 119 MMandaughlar 
"(8.) Any perron aubieer to this chapter who. with an mtent to kill or lnfllrt 

%Teat bodily harm, unlaivfully kills B human being m the heat of sudden pmmn 
oaured by adequate Prorooatlon IS guilty of ioluniary manslaughter and ahall 

B wanton disregard of hum- l i f e ,  or  

wdarny, rape. robbery. or aggravated arson, 

111 by culpable negligence, or  
( 2 )  while perpetrating or sttempting to perpetrate an oiiense, other than those 

named m clau~e (4)  oi iection 918 of this title (mtmle 118) dmetly 
siiecirog the person; 

I BYllty of mvaluntar). mamlaughter and shall be pimirhed 8s a court-msnisl 
may direst " 

"'Segllgent bomioide id a180 punirhable under the code but ~ m e e  I, 18 proambed 
under the general ~ r f l c l e .  see note lM, mupm it 18 not frasted 10 thri afudy 
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T h e  Court of l f i lnary Appeals has used a variety of eources m spelling 
out the dlstlnctlona between thew types of homicide and the necessary 
dements of each. Because of the nsture o i  the  offense mrolmd.  the 
Court most often 1% forced to  consider the applicability ai more than  
one type of homicide and R rase dircuaaing a single type of homicide 
Ldmost never occurs 

In 1-nited Stores 1 Borfholomtu:"* the court was faced u i t h  the 
problem a i  distinguishing between murder and manslaughter, The muit  
rited an English authority ior the proposition that hornxide was R 

eeneric offense a t  common lau., and that in most . h e r l e a n  jurisdictione 
the dimnguishmg fac t  was malice aforethought. But,  the court $vent on 
to say tha t  manslaughter KBE not a kind of residual offense. eo that  if 
malice wasn't present. 8 killing a h l c h  nould otherwise be murder would 
be properly manslaughter In  arriving a t  this notion the court looked 
a t  w m u 6  Knited States juriadicnona and found only me,  Kentucky. 
treated manslaughter as a residual eategory a i  homicide. The court 
then cited two xel l  known treatises on erimm.1 law 'lS to  support their 
position, 1 e . ,  tha t  manslaughter was not a residual category, and there. 
iore, the added element tha t  the killing oocurred in the  "heat of pawon" 
was essential to B finding of manslaughter. 

In this case appellate deiense counsel contended that the absence of 
f a a s  pointing to a ' h e a t  oi passion" killing rendered a finding of guilty 
of manslaughter erroneous as a matter of I&w The court agreed using 
the technique referred to above, but disposed of the ease by noting tha t  
i f  the evidence eupported a finding of murder rather than manslaughter. 
nevertheless. the accused 186 not harmed by a finding of a lesser 
offense In  order to  support this rule and this diepomtion oi the  esse 
the court cited no less than nine p isd lc t lons ,  VZZ., Alabama, Arisona, 
California, Florida. Xhsassippi, Kew hlexiea, Pennayl-ania and 
Texaa.llB Thue. a troublesome w e e  M S  d q o s e d  of but the technique 
of the court i s  more interesting than the law developed Here the oourt 
made no attempt to seek the legislative history of the pertment articles, 
but rather a wide range of authorities were examined and the  rule 
eeleeted was a h a t  the court conceived of 8s the majority rule 
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In Cnited States u .  Roman 120  the  court had aeeaaion to  compare 
premeditated and unpremeditated murder. I t  ])kens the iormer to the 
civilian crime a i  first degree murder and the latter to  murder in the 
seeand degree. The  court then went on to point out tha t  the  difference 
between the two is the  kind of intent required The speoifio problem 
rhat the  court was wes t lmg  with %&E whether drunkenere reduced un- 
premeditated murder to  manslaughter, because of m a b h t y  to form the 
requisite intent. I n  this problem of first imprewon. the court first went 
t o  Wmthrop's venerable treatise an military IBS-. Winrhrop implied 
thar such a reduction ahauld O C C U I . ~ ~ ~  The court then examined the 
pertinent holdings of the  Court oi Appeals of the  District of Columbia 
and the  Supreme Court of Arkaneaa. These cases stated conclusions 
contrary to  Wmthrop. Indicating tha t  i ts  attentmn had been oailed to  
C S S ~ E  contrary to  the District of Columbia and Arkansas rule, epeeifically 
mentioning a case from the  Supreme Court oi Idaho, the court never- 
theless adopted the  rule it termed the "better rule." In  adopting the 
Diatriot of Columbia and Arkanam rule the court g a l e  no other reason 
except rhat it was the better rule. Here there does not seem to  be B clear 
attempt to  amve at B majority rule 

The R ~ m o n ' ~ ~  case v & s  not really ooncerned with the  interpretadon 
of the Uniform Code because the chargee were laid under the  old 
Articles of War, but in subsequent involving Article 118"' 
the same rule ae regards drunkeness was applied. The authority teoh- 
niques were about the same. When the Court again had drunkemis 
raised as a defense ID Cnited States L. Stokes '2J  it concerned subpara- 
gmph 3 of Artiole 118.'*8 The majority seemed to wonder if perhaps B 
different rule should apply and maybe drunkenesa should negative in- 
tent.  But ,  the court speaking through Judge Braeman said they were 
bound by their construetion in C r a ~ g . ' ~ ~  This rationale caused Judge 
Latimer to  dissent in order to state tha t  there h a s  no need to  ieel bound 
by C r o ~ g , ' ~ '  8s the ieaeon for the result He ielt that  it would be 
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anomalous TO hold tha t  drunkemis uauid negative malice when it % B E  
direored toward B group but that  11 could not i f  the malice was directed 
toward an individual He determined that since the m a i m  was directed 
toward B larger number of people, in  the instance of an offense against 
Article 11s (3J,'28 there wse greater danger to society and n fortton 
a need to apply a t  least &s  stringent a rule, ad was applied in the 
C m g  case However, it seemed tha t  the  majority \\-as rrying TO 

decide i f  8 different level oi  intent \vas spelled out in the t i \ o  aubpara- 
p a p h i  Far our purposes the remarkable thing is t h e  feeling of the 
majority tha t  it U B S  bound by its past  decision la '  

In a case dealing with the &pplm&tion of the ruie a i  rransferred ~ n -  
tent in homicide e a ~ e s ' ~ *  the  court e a y ~  that  rhe general rule IS enunci- 
ated in B treatise on The m a p i t y  indicates that there is 
no doubt that they would iallon this rule The dissent does not dissent 
from this wew.  Howerer. the  m a p i t y  finds B sufficient amount of w -  
denee t o  uphold premeditated murder independent of the transferred 
intent theory It appears tha t  the court just wanted to be heard on the 
problem of transferred intent and  without hesitation rhe eourr approved 
the majority rule selected from B single treatise. 

The Uniform Code makes no provision ior affirmative defenses and 
these have been d m o s t  totally creatures of the court However, Article 
118 does mention "justification 01 excum'' and in aa rk ing  OUT the ex- 
cuse oi  insanity, the court took & long look a t  the vaiiou~ legal defini- 
tions of insanity in Cnrtsd States L Kunairla4 In that case the court 
examined the  Dwhom l a b  rule and rejected it m favor of the Manual 
rule saying, "lye nepd only say tha t ,  under the present oonditmna, we 
are not disposed M disagree with the testa he [the President] pre- 
scribes." 188 The cour t  calli the Durham rule a revolutionary change 
end indicates as the chief reason iar not adopting It the possibility of 
piacmg unforeseen burdens on the seriiees and causing administrative 

' Z ' S U p r o  nore I14 
rmted States I Crarg 2 TSCSI.4 650. 10 ChlR 148 (1853) 

'"P~eradox~call) II Judge Latimer rho  diarenred ~n Zhted biater 1 Jacob) 
I1  C S C M l  428. 28 C U R  244 (19801, a h m  the m ~ ) o r ~ I g  merturned an exlating 
d e  c~oeernm,g depoamonz He rald that once 80 art& of the Code hod been 
interpreted and the s e n i c e 8  had operated tinder that ~ ~ n s t r ~ e t i o n  any change 
should came f rom the Congrelr United State8 1 Jacob? s u p i o  i t  434, 29 CSlR 
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chaos. The court indicates that  such changes should come irom the 
Congress which can weigh 811 the effects and adlust  the remainder oi the 

~ n g  tile present rule. The ioeietal facts cited by the court are 
I I) The poaiible unavailability of sufficient military psychiatrists 

to properly evaluate each case and the great possibility 01 successfully 
isking insanity 

(2) The wry  strong motivation for faking mssnity,  mnee B finding 
of not guilty by reason of insanity doesn't necessaril~ result in commit- 
ment to a mental inetiturion and the prize may be an easy way out 01 
milnsry duty that is onerous. 
Thus, r*e see the court using the technique of citing special iactr  eon- 
cerning the military to support their choice of a rule 
In L'nited States D. K'ol~sict , '~~ the court was concerned with ~ n v o l -  

untary manslaughter resulting from the negligent operaion o i  a mirap- 
propriated vehicle The court ooniidered the poseibility of both ielony- 
murder and misdemeanor-manalaughter, m tha t  the pedestrian was 
kilied during the  negligent operation of vehicle being actively misap- 
propriated But,  without citing authorities the court concluded tha t  
misappropriation was not one of the ieloniee included in the listing in 
the felony-murder aitiele The eourr, again without citing authari- 
ties, concluded tha t  misappropriation was not a misdemeanor directly 
"affecting the person""' and thereiore this theory did not apply. After 
determining thm culpable negligence in the operation of a ~ e h i e l e  oaue- 
ing death w-83 involunrary manslaughter 8s M the driver, the court had 
a e c a m n  t o  consider the effect as t o  B passenger. In order to determine 
the liability of the passenger, not senior and in charge of the vehicle, 
the oourt looked to "ancient military custom." In the search the court 
examined old board oi rerim mses irom the European Theatre of Op- 
erations and found no "ancient military owtom" placing any liability 
on a mere passenger. The court then held there wa8 no eriminitl iiability. 

Thus,  the  court in carsing out the meaning of the VI&I~OUS kinds of 
homicides has sought support, irom its p a d  cmee,  treatiiee, cases a i  
other jurisdictions, Manual prowemna, societal facts and ancient mill- 
tary C U S T O ~ .  The  main thrust  a i  the court's technique Seeme aimed &t 

- " E  U B C Y l  314. I7 ChlR 314 119541 
Is' 6 TSChlA 724. 21 CMR 46 09161 
"'Supia note 114 
" ' l b i d  
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adopting what it considers the "beaer rule. ' The court seema t o  iavol 
a "countmg of noses as a n a y  o i  determining iihat a m q o n t y  of courts 
haie thought IS the  better rule end to rely on the accumuleted erpen. 
ence a i  t h e  othei Courts 

8 DEFl.\~l.iC & E X  C R I M E S  
In defining the t a o  inajor ECX crimes, rape'*' and sodomy,"' the  

court seemed 81most reluetsnt t o  con.lder the d e  
m any detail. Ir /I as as I I  the court B anted 10 do 
to effect re vie^ and get the busmesa out oi their heir 

1. Rapt  
k mpe,3*4 the COUIt  was aatisfiea ,llerely 
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in deciding t o  ialloa a general evidentiary rule concerning the viciim's 
testimony 86 to  rape 14* the  court raid,  

ct rhaf II ha8 found fmor  
hen m y  campetitire el  I- 

m u i t  cites numerous cases from B tots1 of mxteen jurisdictions. 
In I'nited States I .  8ho?t?z1 the court agam approved the Manual 

definition. The court had  o ~ ~ a i i o n  to m e m m  an instruction to the 
effect that  the only force needed to satirfy the  requirement iar the clime 
of rape was the necessitry force t o  effect penetration. Because the case 
invalved merely a finding of mmlt with intent ta commit rape, the 
meder  covered was dictum However, the Court noted tha t  the defect 
in the inatructian was the failure to distinguish between the  situation in 
which 8 woman is heiplew and unable to resist and the  situation of B 
womm in normal condition and m posreraian a i  her f a e u l t m  The Court 
ooncluded that the instruction, B 

pressing disapproval of such an i 
preme Court case, Cntted states 
instruction and quoted part  of the analysis of the Supreme Court Xever- 
theless, generally, as regards the crme a i  rape, there has not been much 
search far authority by the court lihich has been generally content to 
accept the  IIanual definition.1sa 

2. Sodomu. 
Sodomy has received mueh the  same e o n  of treatment.  The court has 

not gone much beyond the name in defining this crime In Cnttrd States 
i'. in ita apparent haste to dispose ai  the matter. the  court 
seems to  say that  sodomy has only B single element. that  is, u n n & t u i d  
penetration In tha t  case,  lie court s a d  
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Sodomi b e l o w  ID B c l a s  01 a e a b ~  which excludes e \ e q  p a m b h t y  of sn 
innocent intent It c a n m i  be committed through accident. midortune 01 under 

norant mirrake ai fact. Inherent 111 its ~ ~ m m i s d i o n  LS the  neces- 
IO satrsfs t h e  requirement8 01 crimmsl la* Once the act  E 

me? t i n n e c e % ~ n  lor rhe Go-ernmenr to PO further I"  

And, m a fashion very mniilar to the ~ceeptance of the klmuai defi- 
nition o i  rape, the  court m r n r t e d  States I' Phtllips.'je iheld that  "un- 
natural carnal capulatmn" jl a~ adequate to state a definition of sodomy 
KO other explanation nauld be required u n l e ~ s  some was requested by 
the  defense. 
In Cnited States b . \ forgmlGT the court i w i  iarced t o  consider the  

scope a i  sadom) ~n the case oi  an accused charged with assault with m. 
tent to commit dodomy, and the completed act of sodomy. arising out 
of the same transaction The court held that under Article 125?3q both 
~onsenusl  and non-consenu91 sodomy >\as proscribed. Therefore, the 
court raid the  azsault n i th  intent merged in the rrime oi completed non- 
consenual sodomy Judge Latimer diarented and in B searching anelyais 
he compared the t n o  offenses and aiate Statutes covering the same of- 
fenses He noted that non-con-enusi sodomy was m some states B sort 
of first degree eadomy, while ronrenual sodomy was treated less se- 
yerely. In examimng ihe Table of Zlaximuirr Punishmema, he noted 
tha t  assault n i th  intent to commit sodomy ii-c pumshed much more 
severely than sodomy and concluded 11 nas  B separate and more aeriou~ 
offense and not merged m rile completed act 

Again. in L'nitrd States i S a ~ h e i , ' ~ ~  the Court refueed an oppor- 
tunit? t o  produce a detailed analysis of the  sodomy ~ r t i e l e  The  accused 
i i a s  charged with B disorder under .Arricle 134,'8n in thar he eonmitred 
an act of bestialiry with B fowl The Caurr noted and brushed arrde the 
question as to  whether rhis w ~ e  'unnatural  carnal eopulatmn" within 
the meaning o i  Ar t i e l e  125 I O 1  A defenae contention tha t  there was no 
offense s a t e d  under Article 134, was summarily dealt a i t h  The Court 
merely stated that the  conduct " R S  so diegusting tha t  n ~ 8 s  certninly 
s e n i c e  discrediting conduct leJ  

Id d i  124 20 CSIR n f  140 .. 1% 137 I I  C\lR 137 11053) 
I.& 341, 21 CMR I51 i195i i  

SCSl.4 216 29 C Y R  32 '18601 

a n e h P i  11 L-?CbI.& 218 218 29 CMR 32 34 11980) 

TAD0 lWB 100 
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Thue, It seems the  Court will content ireelf u i t h  the  most topical of 
definitions for the sex crimes and for the most part accept the X a n u s l  
definitmns. Detailed analysis and source searching, indeed compilation 
of supporting cases and treatises IS just not attempted in this area. 

C. D E F I S I S G  C R I M E S  AGAITST PROPERTY 
An examination of the Court 's  n'ork in defining three of the crimes 

sgalnst property-burglary, arson and robbery 18s shoiis that  the  court 
seems M apply similar techniques to those noted in the  work of defining 
homicides However. as regards the offense of burglary the court seemed 
quite ready to  bresk B new path,  and liberally construe the penal statute 
when indecent &IEBUITS were involved. 

1 Burglary 
In Cnited States v Klutti,'B' the court examined the ease of man 

ehrtrged wlth burglary 'Os It U B S  alleged that he entered the house with 
intent TO commit rape. The general court-martial found him guilty of 
burglary with intent to  commit indecent & m u i t .  The problem facing 
the Court of Military Appeals on review was that  thm we8 not one of 
the kinds of intent epeoified as constituting burglary in the rnifarm 
Code?Bn The oowt said, 

Burglary ID the military IBK includes the elements of the commm law erlme 
exeept that the ielong intended hsa been limited 10 those offenaer apeeified 
m  ticle lea 118 to 128 of the Emform Code. Indecent ~ i s ~ u l i  IS not de- 
b e d  m m y  Amde.  Sjllogisfrc ressoning would seem IO compel B eon- 
d ~ b i o n  that there IS no crime ~n milltars la%, such ad burglaw with intent to 
commit indecent ~088ult.L'~ 

The  court decided, hoawver, that  there IS such an offense, apparently 
unimpressed with syllogistic rea3Qning. The mnclusion 18 reached by 
first observing that mmult ie B mentioned felony and t h a t  indecent 
m m i t  includes a simple m a u l t  The court concluded that the finding 

W h k  II 1s flue that  robberg 18 B crime ~ g i i n i r  the perion I" that IU leiiolll- 
neea IS increased by the element oi harm to the person a8 well ~r ,heir of the 
pmpeiig, II IS grouped here io? conveniene~ 

' * s o  u~cmao,as CMR a82 118581 
L * B  "Artwle 128 Burdaw - .  

"Any perm rubiect 10 rhia chapter who, with m m n t  to commit BS oRenre 
punishable under . [ A i f i i e i  llb1281 breaka and enters, m the nighttime, the 
dwelling houae oi another, II guilty a i  burglar? and ahall be punished 8s 8. COYII- 
mania1 may direct " 

"'The intent required mudt he that  t o  commit the fallowing deneea: murder. 
manrlsughter. rape. carnal knaaled8e. 18reeny. rrongful ~ppropriaimn. rohbev, 
forger?, maimmg. mdamy. arson, errortion or &IPBUI~ The nature of the list pre- 
sonbed makes ,ew spplieshls the maxrm, erprissia z n i u ~  e z ~ l u d h ~  d i e n u 8  est 

"-United Sfstel  7 Klutrs, 8 USChlA 20, 22. 26 CMR 282 284 (18U8). 
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was W I L ~ O U I  error. 88 ~f n m s t  ~t merely included a surplus element. 
namel? the aggravating indecency In reaching rhir e o n c l u ~ m n  the court 
did not cite any type of source authority. bur merely reasoned to an 
intended result, albeit unryllogistically. 
h smi i a r  problem !+as raised in en earlier ease, bur there. rather than  

attempt to stretch the  IBU 8s above, the court uwrked on the iacta by 
way of presumprmn. In l'nited States I the accused WBE 

charged with burglar? w t h  intent to eorninn larceny The only ac t  per- 
formed m the house after entry P B Z  an indecent assault The court 
iaund, however, B numbel a i  cases in x h c h  irate c o u m  in  similai situ- 
ations and iaced w r h  similar ststures raised a pierumptmn. that un- 
lees other reasona were offered io, the bieakmg. larceny would be pre- 
sumed The court pointed out tha t  the majority of entries m e  for 181- 

eeny. A facta, m rhis ease rrac the fac t  tha t  a eonfermn ?tared 
B larcenous intent, hut rhe  rorpur delicti rule required i m e  proof a i  
each of the  elements The rnajonty reasoned tha t  i t  the state courtr 
could presume the intent to find el-idenee a i  the e n m e  xee l f .  they rould 
certainly presume r h e  intent to establi.h r h e  corpus delicri This LE a n  
example of the  most t e n m u  u2c of aurhorirr that  I hare been able t o  

d i s c o w  

2 Arson 
In defining arson ah ieh  W E  81 common Ian.. an ofiense against the 

habl tmon.  the Court n u  a g m  h e e d  w t h  the problem of distinguishing 
the arson eoiered by Article 126 IdY and the burnings rhar could be 
charged under Article 134 I n i t e d  States L Fullei presented the ease 

of an accused charged w r h  burning 
The charge nas laid under Article 134 In considelma the erlmlnaln? 
of B fraudulenr bulnmg the  Court found that the 189 was uneleai as to 
whether rhlr was an offense st ~ o n i i m n  I a n  The Court considered cased 
from Tennessee Sei<  J e r ~ e )  and South. Carolina But. rhe Court noted 

"'6Z~SC\ISZi?.19C~IR1OO $10551 
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tha t  in modern times it was made an offense in m e t  jurisdictions by 
atatuie?" 

The problem of preemption was thornier. Hauever, the Court trertted 
the problem in way nor unlike the Sanchez case The court iound 
that the  Congressional hearings show nothing significant in regard to 
Congressional intent BE to  preemption. Then, citing a single case from 
the Supreme Court oi Ohio, rhe Court aererted tha t  a r m  and burning 
with intent to defraud ore separate and distinct crimes. The Court 
pointed out, furthermore. that  the latter offense 1s not merely meon 
with an element dropped, and therefore is properly chargeable under 
Article 134. 

3. Robbery. 
The  offense of robbery doesn't seem LO h m e  presented too many 

problem t o  the Court by way of defimtmn I r  1s ii-ell defined in the 
Code."3 In L-nited States L. Rzos,"' the Court had a problem n i t h  a 
ipecifioation concerning robbery The majority held oi specification 
fatally defectire that  did not eontitin the element of a taking zn the 
pirsrnee o! OT from the peison o j  the victim. The majority e a r  this 
element as "the wry  touchstone of robbery's gravity. ' The dissenter 
agreed ae to the  essential nature of the  element but thought tha t  it was 
implied in the specification The majority followed the standard teeh- 
nique of citing i ta te  c a m  in support. IU Alabama, California, M i e a i a -  

rippi m d  Oklahoma Even Corpils Juris Secundum was cited. 
In Cnited States z Colhaun,"' the  COWL came TO a problem concern- 

ing the lesser inoiuded offense8 present in robbery and defined robbery 
m terms ai lemer included offenses citing no other authority than the 
common law. The Court irated tha t  robbery was a compound offense 

103 
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c o n s m n g  o i  a larceny and an amult The crime a i  robbery results 
when the two  offenses or larceny end assault are eommmed eoneur- 
rently Thus,  the court said the single specification oi robbery aileged 
two  distinct lemer included offenses In  supportins 11s eonclueion the 
court said:  

R o b b q  boih under  modern t ta tu te~  and mmimn la* ,  IP a compound offenre 
The forerolng pmpos~rnons are io unwersally recognized that wc need not 

cite authorities ID mppar! them -* 

D D E F I S I S G  C R I M E S  AGAISST PERSOS.? 
The tt io crimeb against persons that w11 be diacuaaed are extortion 

and maiming They are proscribed by .4rticlea 1 2 i  and 124,"' re- 
spectively The definitions a i  bath a i  these crime8 hare not been ham- 
mered out m very many cases but extomon has been the  subject of 
constant diesent, a i t h  the permtent maianty n o r  broken up by the 
departure a i  Judge Latimer from the bench 

1 Eztariion. 
In an early case concerning the court faced the problem 

ai  defining extortion and comparing it to communicating a threat B S  

charged under Article 134. The Court noted that st common law com- 
municating B threat--a simple threat-war not an offense. However, 
the Court pointed t o  a single federal case in which B bond had been 
required oi an individual t iho had mede a threat oi physical injury, the 
bond to be forfeited 11 the threat of physical injury was carried out 
The  Court cited Title 27, Section 507 of the Distnei a/ Columbia Code 
that  provided for such a procedure From this I t  deduced tha t  the harm 
inherent in simple threat was recognised.lbo Therefore. the Courc ielt 

1.8 " ~ r t ~ ~ i e  114 ~~~~l~~ 
"Any permn iubiec! t o  this chapter r h o ,  urfh intent to i n w e  dipfigure. 01 

0 )  w m d y  disfigures ha peiaon by m y  m u i i l m o n  thereof: 
(2)  deatroys 01 disables BOY member or organ of hi8 body, or  
(3)  seriaualy dimiaiihes his  physical vigor by the m i w y  of m y  member or 

Cnited Stalee I Holiday 4 UICM.3 434. I8 C Y R  28 (1934) 

dieable. inf l~cta  upon the perion of anarher 80 ~ n i u l y  which 

oigso, 
in milty of m & i m i ~ g  and shall be pimahod 81 B coui ~ m ~ i f i a l  may d m c f  '' 

"'Hoxever. there UBS no punishment 81 mch. snd therefore the conduct under 
the tests dseuiaed aboie XBQ not ciiminsl The mlj. "puniahmenf" U Q Z  the require- 
ment that the bond be pos!ed 

104 T*CO 103adB 
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itself able to  hold tha t  simple threat was B separate offense from the  
offense oovered by extortion, which the court noted required not only 
the threat but also the  purpose of the threat to  gain some advantage. 
Thus,  the court oarved simple threat out oi extortion, 86 8 service dis- 
crediting offenee not preempted by .br ick 12i.'81 Judge Broeman die-  

aented and pointed M the number of speclfic punitwe articles adopted 
tha t  preempted any field available to  the general art&.'B2 He would 
iollow the . Y ~ n a ' ~ ~  rule and find the field clearly preempted 

the mun again dealt with the  offense oi extor- 
tion. Judge Qwm and Judge Latimer again constituted the majority,  
hut B new dissenter rook the place oi Judge Broeman, Judge Ferguson. 

the amused was charged under hrtiele 134 He 
contended tha t  hrtiele 127 preempted the general article where B 

threat am made to  secure &gam ior himself. Speaking for the  majority 
rhe C h i d  Judge said simply, "Our holding in tha t  ease prowdes ruffi- 
cient reason to  reject the argument he re"1g '  Joining in a concurring 
opinion Judge Latimer appeared to  note the  new element of intent to  
reoure personal gain, but argued tha t  Congress can make the same con- 
duet puniehabie under more than one statute.  Judge Latimer notes that  
rhe crime of simple threat 1s covered in the 1951 Manual f o ~  Court- 
martial, in both sample specifications and the Table of Maximum 
Punishments. He appeare to take little comfort in this, however, as he 
say&, "Khi le  these are merely straws in ihe  wind, they are iaetors which 
bear on the  question of preemption and suggest 8 new and unintended 
offense is not being created by our conitruetion"l 'B In hie dissent 
Judge Ferguson looks to the hearing and legislative history of the 
hrtleles ior support 
In Cnited States II Sulma'5e the majority le  faced with the ~ s m e  

problem but merely ignores it Judge Ferguean again registere hi& 

In t a a  1960 eases 

In the  Frayer 

"'Supra note I77 
Judge Brarman pomted 10 the offen3ea prorcrrbed br h i i e l e a  89 91. 111. 127, 

and 128 of the Uniiorm Code 

"'S'pia note 177 
"-Tnrfed State8 j. F~a?e>, 11 L~bCSl.4 6W. 601 28 CMR 415 420 118601 
j'' i d  a t  608, 29 C Y R  a t  424 
I" 11 L.SM.4 830. 29 C M R  446 11860) 
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dissent, stating t h a t  this ease 13 even stronger as the gain IO be aeeured 
through the  threat i d  money. 

a s ide  from the preemption problem though, the line of cases errab- 
lieh the elenients a i  extortion ialrly clearly and a i t h u t  the use ai a 
great den1 of authorit>- I t  appears thar the offe 
statute is accepted by the  majont! nnd rhe minor 
preemption problem though may again be an ope 
Larimer has left tile cowt  

2 Jla!,ning 
In defining maiming rile court had o e ~ a ~ i o n  to decide B case in which 

rhe piineipal issue \was d ie  precise construction of the ~ r t i e l e ~ ~ ~  I t  1s. 
thereiare. nn excellent i t udy  in the  c o n ~ t r ~ c t l o n  and authority tech- 
n q u e s  used by rile court  Appellare deienie counsel arguing tha t  there 
must b e  intent to inflict senoua or permanent i n p r y  to ~ustsln the  
offense of maimmg pointed out that  rhe article v a s  "partically a 
i t rbaam adoption' of the Nmneaata statute dealms m t h  the enme 
IIe then pointed out that  the decisions a i  the Supreme Court oi 1\Imne- 

the stature. and m etTecr at the time of adoption a i  the 
had held the intent t o  inflict dermui or permanent 

the crime He then pointed to  the 
struetion called ' implied adoption " 
11 i i a a  wholly free to ignore prim 
the intent of Congress and in aup- 

In construing the  article tile court cited sems 01 cases concerning 
the "plain meaning" rule of etatutor? conmwt ion  and quonng from 
Russell .Ilotor Cor Co i lkt ted the Court said tha t  when 
the statute 1% clear there I S  no need ior aids of btatutoiy construction 
t o  arrive a t  its plain meaning The Court painted out further that  the 
draftsmen of rhe Code indicated that the ~i i inlnal  conduct proscribed 

e hraader in scope than  common l a 5  mayhem Then. citing 
rhe Court found that eornrn~n l aw mayhem 

require any Intent to  inflier specific q u r m  Thereiare, the 
iearaning continued. I f  a specific intenr was required, it would make 
the crime more n m u w  in scope than common Ian mayhem and fly 
I" the face a i  the Intent a i  cangreir 

Thua, with a full use of authority technique,. die  court build8 its 
definition of maiming. not to  find the e x m  meaning of each work, 

l-ntted Stater 

HI.L 8 1 r (S1 I  621 ?O CMR 337 119181 
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but to effectuate the braad intent a i  Congress when 11 enaoted the 
article 

VI, CONCLUSIOiYS 
The m u r e e ~  oi law used by the Court of Military Appeals are erery 

bit as diverse 8s the  mum8 w e d  t o  draft the Uniform Code.'g3 But, 
19 B emi t  le to interpret B code so eomtrueted, shouldn't it interpret it 
with auoh sources? One limitstion tha t  % o d d  prevent the court from 
taking such a a i d e  ranging view oi its duties is its limits oi power and 
its podition m the ludicid hierarchy The Court of Rlihtsry Appeals, 
as hae been shown, occupies B position of & h O E t  supreme judicial 
power. Thus, as a practical matter IT can use any mume of law that  
it ieels suite the needs of proper interpretatron Judge Broman i.aw 
the court as "ireer than maet," a i t h  a duty to  supervise and direct 
toward petice, the entire system oi m h t a r > -  l a i ~ . ' ~ ~  The best result 
m B particular esse 16 rurely svaiiable to B eouit mtii so broad a man- 
date and BO a i d e  B choice oi sources of  la^'^^ 

The most apparent problem conironting a court thir free IS t h e  lack 
of predictability oi I ts declaims and the possible lack of stability thie 
may muse ID the law.. 'This problem can be off-rer by & uniformity 
in c h a m  of sou~ces of law, i f  w c h  uniformity can be found At the 
beginning of the reeearch for this article, the  author expected research 
to  diseloee t ha t  the court preferred certain m m e s  ior eertam tasks 
However, just the opposite turned out to  be true. t ha t  IS, the  court 
used the full range of t rhdi t iond sourcee of law, without direnmina- 
tion and merely selected the sources tha t  they decided represented 
the  best rule far  the p&rtmuI~r  case Aa single mume or kind of 
source was given preemmenee by the court. But ,  I t  is submitted that  
the predictability in the courts d e c w m e  oeeure not RS B result oi the 
choice of the sources, but rather from the reason ior the 

With the poieible exoept im of the ares of eex crimes and crimes 
involving EBX offenses, the court enrisione itseli &s the  prime protector 
of the justice eiernenr m military juetiee The court-martial and the 
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military are met in the role of diaciplme a t  d l  costs. The coun's duty 
then IS to  insure that the  cost in JUIIICI is not too great. However, a t  
t m e r .  the court finds need t o  consider the  need6 of military discipline 
in its c h o w  a i  sources of Thus,  it c&n be aaserted that in the 
court's choice oi  C O U ~ C ~ E  of law, that  source will be selected whioh best 
balances the competing intereets of iustme and military discipline 
Therefore. although an advocate e m n o t  point to a single sourer or 
group of souices as constituting a military common law-, and use i t  
R body of iaw to  predict the ieaaiutian of yet undecided question. 
he can by e m m e n t i o ~ s  examination of the  competing rules ID 8 par- 
ticular ease understand the  court's choice a i  181. Understanding wiii 
neeessmily increase his ability TO predict the result 10 be reached by 
the eomt 

Finally, ii hiie the  aelerrion principle enunciated a b m e  does not 
alone aork like 8 'common law of crimes'' ~t does give a good deai a i  
added arability when 11 i d  used a-nhm the frameir-ork oi  the bod? of 
deemanal Ism created by the It LS true rhar in tile areas oi 
eonctitutionsl rights the  court IS constantly breaking new- ground and 
neeeasariiy changing the law But then, EO m e  most of the  appellate 
courts all over the  country. especially the  Supreme Court of the r n i t e d  
States Our Court would be remiss i f  11 did not partiripare m th is  
d?namie growth The Court has said as much lss 

Hanerer. n i  regards rhc  common law crimes rhe Court has attempted 
IO join In what it could diseaier was the maiariry rule In  n iew easel 
the Court has carved out i t s  own interpretation of c n m e ~ . I ~ ~  bur when 
it has done 6 0 ,  It hac proceeded with eome caution and has conicmuel> 
or unconsciously sought to balance the interests of justice ?O1 and thr  
need for diacipinmZo2 The result is thar  their definition of substantive 
offenses has been stable, in that very little change i m  occurred from 
initial definition by the  court. and predictable ~n that  unless there IS 
B serious impingement on either the intereets a i  justiw or d m  
m w t  has aocepted the  tested rule of the mqor i ty  I t  IS rubm 
this approach pil i  continue. 

an also he enhsneed by 11 
I number ai men on the 

ombinstion a i  t h e  '"0 miii , t  h 
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Thereiore, taking into eonrideratian the stability of the  definitions 
of the aubstantive offenses and the selection principle thar rhe court 
usee anyrime this stability i e  upset. there IS indeed something that 
narks like a ' ' e o m m ~ n  la+ of crimes." This lair IS reducible to  a body 
of rule6 and norme as i s  the criminal law ~n any juriadictian m the 
Vnited States The norms are not uselul in the ere&tmn of new offenses, 
but rather to  explain. c lmfy  and understand the m m e i  proserihed m 
the 7.ntfomi Code of .Cldrtni.y J u d r c t  
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A COMPARISON OF THE TURKISH AND 
AMERICAN MILITARY SYSTEMS OF 

NONJUDICIAL PUNISHMENT* 
BY Fmsr LIEVTEXANI HIKMET SEBPR * *  

I. INTRODCCTIOK 

A .  BACKGROCSD OF M I L I T A R Y  JCSTICE I S  T H E  
rTZTED STATES  

A iull exploration of the history oi the Cnijoim Code o j  .Ilihtoiy 
Juslm and today's system for the administration of crirmnai lax in  
the Armed Foroee of the Umted States would ultimately lead back 
to  the Greeks and Romans a h o  seem to  have deleloped B erude eyctem 
of military justice, and t o  the Crusaders u h o  had the firet k n o m  formal 
military code. From these sources evolved the British Articles of War .  
on which the Thirteen Colonies modelled the first Americitn Articles 
of Wml For the p u i p o e e ~  of th16 article, however, I t  IS sufficient to note 
tha t  the United States Constitution, Article I, Seetion 8, empoaerr 
Congrew to make "Rules for the Goiernment and Regulation o i  the land 
and naval  iarcea." Under this authority, Congress has m e r  the years 
emoted and irequently revised the Articles of Wsr far the regulation 
oi  the Army," Artioles ior the Government of the Smy: and.  finally, 

ed to  The Judge i d i o c a t e  Gen- 
while the aurhor  U Q ~  a mmbei  
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the present I'nzjoisi Code of . lJt l t taq Justice ,hereinafter referred 
to as the "UCMJ" i ,  applicable to all r n i t c d  Stater Armed Farces. 
Article 11. Section 2 of the Constitution provides that  the President 
shall be Commander in Chief of the Army and Kavy and of the militia 
uf the severel states nhen  called into the m u a i  service oi  the Cnited 
States. By reason of this authority.> Presidents hare  promulgated 
various Executive Orders pertaining to militery juitioe I n  facr ,  the 
United States .tJoni~oI for Courts-.liartiol, ah lch .  among other things. 
prescribes the rules a i  ewdenee and procedure to  he used by cour~s- 
martial and the  msxnnum punishments imposahie thereby IS itaeli 
an Executive Order 

Until 1951 the United Stares Army and A i r  Force operated under 
the Articles of TVar The S'ary u a i  goierned by the Articles for the 
Government of the Xavy. and Coast Guard justice was like that  a i  the 
S a r y  This inter-service diversity m the methods o i  administering 
military justice contrasted with the movement after TTorld \Tar I1 to- 
i s r d  unification by the Armed Farcea. The C C h l J ,  which beoame effec- 
tive h l q  1, 1951. unified, r e w e d ,  and codified the Articlea a i  War,  and 
the Articles for the Government a i  the S a r y ,  l lar ine Corps and Coaet 
Guard. bringing all the United Stater Armed Forces into the same frame- 
work oi Isiv. The UCJIJ  coniieti of eleien parts and 140 artiole8. hr- 
t i ck  16 o i  the UCMJ.  however, which pertaim to  nonjudicial puniah- 
ment, WBB revised in 1962' These nealy revised nonjudicial puniih- 
ment provisiona became effective on February 1 .  1963. 

B BACKGROL'.YD OF M I L I T A R Y  JUSTICE I S  T I ' R K E Y  
The military justice ryatem, m effect during the Ottoman Empire 

early in the nineteenth century. consisted a i  numerous i m s ,  regulatione, 
and customs a i  the military service developed over many yeara which 
had never been considered BE B whole or enacted into a eingle, integrated 
military code Until 1830 this U B ~  the body o i  law tha t  eonetituted the 
Turkish system of military justice hlany revisions were made in these 
laws during the 100 years this system was in farce After World War I 
and the Turkish Independence W a r ,  the Ottoman Empire w8e replaced 
by the new Turkish Republic, a-hose ioundations were eathblished upon 
B modern Constitution and a seriee of Constitutional Lawe, enacted on 

'See slao .Article 88 of h e  r C M J  ivhrih ~utlmiizeb and drreir i  rhe President 
to pieacribe ruled and regulations concerning i u l e i  of evidence and pmeedure fop  
u8e ID m e s  tried before coartsmarfisl under t h e  r C M J  

&Exec Order K a  10214 11961) 
' 10 C B C 8 815 BP amended by P L 87-848. 01. 87th Cow, 2d Bear ,  76 Stat 

447 (1982) U~nlrcr othervise atared all references heremaftel t o  .Article 15 relei  
IO .Article 16 na amended 
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October 29 1923 After the establishment of the Turkiah Republic, the 
military justice ayetcm developed during the Ottoman Empire W E  Ken- 
erally eonridered to  be uneonstitutmnsl, and an entirely new T w k G h  
Milttory Cnminol Code and ,Ililtta?y Cnmzml Piocedwe Code were 
prepared and accepted by the Turkiah Great National Assembly in 
1930 The Turkish Wilz fory  Cnminal Code was enacted by Lair 8um- 
ber 1932, ir-hxh became effective on June 14. 1930. The Turkwh Mth- 
tory Cnmznol Procedure Code "BE enacred by Law Number 1931 and 
became effectire on June 15, 1930 Both coder a-ere prepared to  meet 
the rtdministrstire needs of the Turkish Armed Forces, and were based 
upon a thorough surrey of the German, Belgian, and French military 
codes. The Turkish Mdztary Cnmtnal Code (heremafter referred t o  as 
the "ThlCC") contains two parts and, over all,  196 articles. The first 
part deals with military offenses, misdemeanors, and their punishment; 
part  two. eonelsting of Articles 162 through 192, deals with nonjudicial 
punishment. Both the TMCC and Military Cnminal P~ocedure Coda 
have since been revised B number of times to  meet the changing needs 
of the Turkish Armed Forces. 

It 1s to be expected tha t  the United States and Turkish wstems of 
military juetice wmld differ in many respects In  spite of these differ- 
ences, however. the  armed farces of both countries share the 68me h a m  
need for B workable system of nonjudicial punishment The  most im-  
portant inquiry is whether the nonjudicial punishment systems of both 
countries are properly adapted to  the personnel structure& and needs of 
their respective armed forces. If either system, or a pert of either sye- 
tem. does n m  meet this test .  d u t m n  ahould be found tha t  will make 
each eauntry'a system reaponsire to  Its mili tsrp needs. 

Aeeordingly. it ieeme best first to  outline the  peraonnel erructures of 
the armed forces of each country. and the basic philosophy and purpoaes 
of nonpdicml punishment in both syetemr We shall then compare the 
substantive prerequisites far the imposition of nonjudicial punishment, 
and the punishment? t h u  may be impoeed, in both Turkey and the 
United States.  followed by mme derailed eompsrisane of key proee- 
dural i d e e  in both systems. Consideration will then be given to  what- 
ever changes and recommendations seem desirable, on the baais of these 
comparisons Before proceeding. a general word of caution ie in order:  
throughout this article, 811 quotations, paraphrases and ehareoterisstions 
of provisions of Turkish law are baeed on the  outha's translations, and 
are not to  be regarded as official. 

11s TAG0 , o m  
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I1 JIILITARY PERSOYSEL IK T H E  A R M E D  FORCE? 
OF T H E  T S I T E D  STATES AKD T r R K E Y  

A I.\- T H E  [ ' S I T E D  3 T A T E S  
The Armed F a r m  of the Unired States consist a i  rile Army, Air 

Force. S m y  and 3larine Carps ' Gene 
the  Armed Farces are composed of coin 

man)- respects such 8s grade or rank. pay grade. and m h t a r ?  title of 
address, the S a l ?  and \ f a r m  Corps differ in  inany respects 

A "commiaimned officer' holds his grade and office iindei a c m i i i i i b -  

 ion issued by the Pieiident. In the  Army t h e  l o r ~ ~ t  grade io\ R eom- 
iriirsioned officer IS tha t  of aeeond lieurenant lo  

rant issued by the Secrerary of tl 
B skilled technician required t o  fil 
are too qeeia l iaed t o  permit the  effecrire urilrzatian of more broadly 
tiamed coinmiraioned officers The Army and Air Force have onl? 
warrant officers The Say)-. h a a e w r  ale0 has  "commirmned"  v a r r m ~  
officer;. nlio retene c o m r n i ~ s i o n ~  as such from The President and )rho 

rant office,. All "Brrmt  officers gen- 
nd mthmty  although the  "mi imis-  
' has p a r e r  command authoiity ~ I m n  

B T I O U ~  Armed Forcpi of the l - m t c  
d ta te i  comprise the  most diverse elass of iiiilitai? perwnnel The t e n  

In general. a ''WBrrant officer" I, 
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"enlisted member" includes all peraani serving in enlirred grade both 
msle and female. The enlisted members of the Armed Farces are die- 
tributed into nine pay grades. E-l rhraugh E-S. There are three die-  
t inct  clasats of enlisted personnel m the 
offieere. (b i  specmlms and I C )  private 

eer IS an enliired member in pay grad 
d i r t .  ir-ho fills positions requiring qualities of leadership .1 special- 
an enlisted niembei the Army in pay grade E-4 or higher a h o  

I J pomtmns requiring technical skills. Specialistr do not erereme 
command and regardless of pay grade rank belair- 811 noneammirsioned 
officers In the Army, rhe relatmnship of ''rpeeialiitr" to ' naneommm 

to  the relationship that ens t$  betwen 
H o a e ~ e r ,  rhe concept a i  

of enlisted personnel is not used by the  
other Armed Forces P a p  grades E-l thiauph E-3 are alloeaced to 
enlisted members a h o  m e  private soldiers. 

Each a i  the Armed Farces of the United States has a laige body of 
Reserve nulitmy perronnel officer and enlisted, d , a  ma? be serving on 
nctive dut>- or merely in I ~ B C I L I . ~  e r a t u  subject to  being ordered t o  
actire duty Tire Reserve farces have much the came personnel atruc- 
ture as tha t  of the  Regular farces. 

oned officers 

B. I.\- T I - R K E P  
Although military e e m m  IS not eampulsor)- iar all male C L T ~ Z ~ ~ E  of 

lsary far all male citizens ai  Turkey 

of compulsory military service is TWO years m either the Army or Air 
Force, but k i - 0  and one half years in the S a \ y .  h person aver twenty 
years of age n-ho is B student in any school or university map  be de- 
ferred from compulsory military ~ e r ~ i e e  until hie education i s  eom- 
pleted I n  practice, msximum age limitations imposed by the regula- 
t i o n ~  of schools and universities far admidrim and continuance as 
atudente therein fix the ages beyond \vhich military serv~ce  e m  no 
longer be deferred. If a duden t  reaches a maximum age so prescribed. 
he must postpone further education until completion of his eampulior?- 
military service. I n  addition, the Turkish Milnary S e n i c e  I m  a140 
prescribes a maximum lirmt of thirty-one yeus of age for the  defer- 
ment of any indiridual who, after graduation from a university. l e  

engaged in postgraduate study or research ~n any branch of learnmg. 
whether in or out of Turkey This lat ter age limit W E  intentionally 
placed high in order to  aroid interruption of postgraduate =,ark hy 
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military ~ervice  Hoaever if an individual h a i  nor completed hla poer- 
grailuare no rk  by age thirty-one he must nevertheleea begin hie coni- 
pulrory miiirary senlee  a t  that  time The Turkish Military Service 

e n  rules that  leave no room for  argument The sub- 
b,eer of deferment from eampulsor? milltar? serwee 

a i  rhe Turkish Armed Forcer LS founded upon the I'ar>ing degrcea of 

nger be legall? defeired. ma? be ~ iuni rhed  under the TYCC 
lieison L ~ U E I  he apprehended his punishment may he more 

nil1 bc a soldier When the  t ime for hri iiiilitary service mni.es he E 
eager TO p i n  the aimed forces 

411 Tuikiih male citizens n h o  are not high schod p d u a r e s  s e n e  BE 
pnratea." The Ian definer a private to  be B soldier without rank. ivhase 
needs m e  provided and undertaken by the gaiernment Prirares are 
transferred into units after camplermg baric m h t a r y  training Thoee 
privates i i h a  demonsrrate ability and competence through proficiency 
testing are chosen by their company commanders to  r ewi re  further 
training to  become 'acting noncommissioned officers ' I  14 The law pro- 
vides that  acting noncommissioned offieerr are soldiers. with the  rank of 
corporal first elass or corporal second C I & E % , ~ ~  whore needs are provided 
for and undertaken by the government.'a Although these higher ranks 
are not pay grades, acting noncommissioned officers hare  important roles 
m maintaining discipline among the privates in their units Both privates 
and a c i n g  noncommissioned officers are released from active duty after 
b o  years '  senme.  but they  remain Reserve personnel until they reach 
46 years of age During a national emergency they may be caned to 
arms 
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Beiore 1861, both high sehool and unwersny graduates served as 
Reserve officers Howerer. under t h e  provisions of a law which became 
effective in 1861, B new ~ l i i s ~  of personnel wad brought into the Turkish 
Armed Forces and the  Turkish national educational syrtem. r n d e r  this 
law, each person who IS a high ~ c h o o l  graduate. but not 8 univeraitp 
graduate, performs his two )ears of compulsory military service 8 %  B 
teacher in the primary schools o i  rile villages or diatneta. In accordance 
with Lan Kumber 97, the  term "Reserve Officer Teacher" is used for this 
d & s e  of personnel. Reserve Officer Teachers -.ear civilian clothes while 
they are teaching. During the  summer months when the schools are in 
holiday, they are assigned to B unit of t h e  Armed Forces for military 
training, and during such training wear rmlitary uniforms and have the 
rank o i  second lieutenantx1 They are appointed and paid by the 
l l m s t r y  o i  Xatianal Education 8s teachers After completing two >ears 
of such service. they are released froin a c t h e  duty and become Reserve 
officers with the  rank of lieutenant 

While serving a two-year term on active duty 8% Rererie Officer 
Teachera. these individuals are subject t o  military criminal jurisdiction 
lor any offenses they may commit When they are serving as teachers, 
their disciplinary commanding officer 1% the commanding officer oi the  
closest garrison ~n tha t  district Sonludicid punishment may be im- 
posed upon Resene Officer Teachers by such garrison commanders, Sa 
far  as nonpdieial punishment 1s concerned Reserve Officer Teachers 
are treated exactly as commissioned officers 

One of Turkey's moet importsnt problems is national education The 
majority of the popuI&tmn l ive in mal l  r i l lagea and are agricultural 
people. The  llimstry of Sa t iona i  Education, faced with the difficulty 
of finding enough teachers for these rillegee, dereloped this ne-- system 
oi using Researve officers 8s teachers The system is designed to  quickly 
provide enough teachers EO that  every person can get a primary edu- 
cation. If properly administered, this system should aceamplish 1ts 
purpoee 

Each person r h o  i s  B university graduate, or the equivalent. e e r ~ e s  s i  
a Reserve officer After he compleres B rix-month period of m t i u e t m n  
a t  a Reserve officers' school, he is appointed to a military unit with the 
rank oi second l m t e n a n t  After servmg one and one-half yewe 86 an 
officer, he 19 released irom active duty with the rank a i  lieutenant. 
There is no difference between commissioned oaeers of the Regular 
Armed Foreea and Reserve offieere while an active duty 
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The Regular Armed Forcer of Turkey are composed of comniii~mnetl 
officers, commissioned ns r r an t  officers?' and military srudents 

The law prorider tha t  B comrniseioned officer is B soldier coinmisrioned 
in the Regular Armed Foicei. under an appropriate lax?, a i t h  the rank 
a i  second heurenmt tnrough marshal There are tq.elve commissioned 
grades. each allocated TO a separate pa? grade Xlhrary rtudente who 
graduate from the  Army. K a y  or Air Force Academies-or from a 
civilian university. li  trained ID one of the learned profeisiane such as 
I a n ,  medicine. or engineering-are initially appointed in one of the  
Regular Armed Forces in the  grades oi second lieutenant or lieutenant 
Commissioned officers of the  Regulai Armed Farces are obligated to 
serw for ten  yemi after such appointment They map not be separated 
in an?. way from the Armed Forces except far d m b h t p  or ~ n c o m -  
petence pursuant to an administrative determination or iar cause pur- 
suant to a p d m l  declrion They may res>@ volunrarily only aftel 
completing ten years' service Horreier, such B resignation must be 
accepted by the l i inistr>- of Xatianal Deienre Dunng B national emer- 
gency. the Mimetry of National Defense may not accept a resignation 

A commissioned %&rmnt officer i s  B soldier irho join: the  Regular 
Armed Forcer. under an apprapriare Im n i r h  the rank  oi CWO-1 
through CWO-4.30 Commissioned 17 errant officers are educated m 
special m h i a r y  camrnirsioned warrant officer schools to n h e h  the? are 
assigned aiter completing high school The  Ann?  S a y  and A i r  Farce 
each have their own commissioned na i rmt  officer sehooli Those a-ho 
graduate from rheie schools are inmall? appointed m the grade of 
CKO-1 21 and are d e o  obligated t o  serve foi ten years aiter sucli 
appomtment BE commissioned i i-mrmt officers 

Although B ten-year period of compulsory dury niay z e e m  10 he R 

deprivation of individual rights. this reqii 
prlate t o  the needs of Turkey. To hare 
misaioned officers and commissioned uwr 
the Regulsr Turkish Armed Forees--mu 
who select military service BE B c ~ r e e r  I 
military s e r ~ i e e  and choose it as B profession enter upon B ren->ear 
permd oi serwce To the career officer, this ten-year requirement is not 
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& hardship. He  joins the Regula1 Armed Forces roiuntarily with the 
intention a i  senwng as B soldier until his ietirement. 

"Slilitary etudenta" are individuals who are being educated in vmous 
military schaoir or ciwiian "nix ereities t o  became commissioned officers 
or commissioned a a r r a n t  officers. They near an appropriste milnary 
uniform while 80 engaged a g  Even those military students who m e  being 
educilted st B e n h n  university to became military lawyers, doctors. os  
engineera, wear a special student uniform and are required to live in one 
of the special military schools therefor, subject to  the same discipline as 
cadets and midshipmen Students s t  a eammiesioned warrant officer 
school also wear a special student uniform Ail commiasianed officers 
and commissioned warrant officers of the Turkish Armed Forcee receive 
same speciaiized military training at one of the  military academies or 
rchooie. 

Having outlined the personnel structure of the Turkish and United 
Stater armed farces, it Kill now be appropriate to  get a general view of 
the function and purpose a i  nonjudicial punishment in both systems 

111. ROLE A6D PURPOSE OF NONJVDICIAL 
PUNISHMENT 

Both Article 15 of the UCJIJ  and the  comparable articles of the 
T Y C C  are designed to  provide a means xihereby military commanders 
can deal with minor infractions of discipline without resort to  trial by 
B military criminal court. Cnder each system. commanders are author- 
l ied to impose certain limited punishments for minor offenses and mfrac- 
t i om of discipline a i thou t  resort to tr ial  by court-martial. This sort 
of punishment i s  referred t o  8s "nonjudicial" punishment beoauee the 

a i  such punishment is not the eonaequenee of a conviction of 
ce eueh punishment is  not to  be eonaidered in any manner as 
n a i  a orime. the rules and procedures governing the military 

ryeterns of nonpdiciai  punishment in both the United States and 
Turkey are entirely separate iiom their respective court-martial eys- 
%ems. In both countries, however, nonjudicial punishment is nithin,  
and forms an essential p&rt of,  the traditional military criminal law 
system.2S 

The commanding officer of any m h t m y  unit mu8t maintain the  die- 
cipiine a i  hi3 unit To maintain dieeipline, which is the foundation of 
military services. minor disciplinary infractions must be handled 
promptly and effectively. The  unit  commanding officer knows the 



21 MILITARY L A W  REVIEW 

offender eeli ,  and thus can best determine the m i t  appropriate kind 
and amount of puniehment for the  indiiidual offender who violates the  
discipline of his unit. He is in the beit poemon to  eonaidel the offender's 
age. experience, intelligence. prior civilim and military record, and ail 
the other relevant facrs and eireumdtanees of the ease, in order to decide 
whether to  impose serere or light punishment 

The  official report a i  the National Deienae Committee of the Turkish 
Grear National Aaeembly upon the  T Y C C  prior t o  its enactment m 
1930 indicates tha t  the Committee belleyed tha t .  by putting prowsmns 
for nonjudicial punishment in the bill, the trial oi offendera by court- 
martial for 811 disciplinary iniractione could be avoided, u,ithout sacri- 
ficing the discipline tha t  18 rhe foundation a i  an armed force. Morearer 
the Committee believed that such provisions would m u r e  ] u t  and con- 
siderate administration, and would 8er1.e to protect subordinates from 
harsh injustice by their ruperiors 

I t  E BF important to preserve &n offender's serriee record from unneces- 
sary stigmatiist ion as It is to maintain the diseipline o i  the unit. The 
rtriet requirements a i  to  conduct while in military s e r ~ ~ c e  are SUI  genene 
in relation to  c i ~ i l i a n  standards of conduct .in &ct that is not punish- 
able under civilian law may mndtitute an offense under military 189~. 

Sewr the ie r i ,  one w h o  IS eonrioted by B court-martial, even for a purely 
military offense, e a r r i e ~  with him the  stigma of a criminal oonviction 
for the rest o i  his life 

The United States Houee Armed Yervicea Committee, during studies 
lirepararor?- TO the revision of Article 15, UChIJ.  according t o  a Depsr t -  
ment oi the Army report on such deliberations, WBE equally concerned 
i+ith problems oi this na ture :  

refieit on him if he IS involved m drffieulti. uith r cnil ian IRX enforcement 
agener 

f re le  that  11 hra dense  II  a minor one and adequale 
p m m o n  c m  be made ID t h e  Is- t o  avfhariie the  deterrent  punishment neees- 
a a v  t o  mrmtam m d n m  d m p l m e .  alrhout resort LO oourt-martial thiz 
ahauld bp done ss 

To meet the needs thus recognized Article 1.5 UChIJ, was ierised ~n 
1962. Cnder there new proyisions, nonjudicial punishment 18 primarily 
corrective ID nature At the same time. i t  can serve 8% a leseon to  others 

The Committee 

'H R REP Si0 1612 Birn Cone 2d %eli 3 119821 
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The haex  purposes 01 h r r ~ l e  15. U C Y J .  m e  ret iorrh m United Brates 
Army Regulation 22-15 8s ial ims 

Naniudicral punishment ma> be impawd m appiov 

b Prerene. ~n apwogriate C R S ~ S  an aflender'i >ecoid ai ~ e r v i c e  tram tin- 
"eeessary Stlgmatlisflo". and 

e .  Further milrtsrv effieieney by daparin$ of minor iniraeiiane of w a d  ardei 
and discipline ID a manner requirmg lesi time and personnel than B t r ia l  bi- 
court-martial 

Another important prlnclple. nored ~n the official report a i  the Turkish 
Aationai Deienee Committee. ie that  when power is given t o  command- 
ing officers to impose nonjudicial punishment upon auhardinates. what- 
ever system tha t  may be adopted to  eoniral the exercise a i  such panel 
muat assure its just use. Commanding officers must he xery careful TO 
exercise their powers in  8 just manner and alasys w t h   oncei in fox the 
individual offender ad well as iar the maintenance o i  discipline w t h m  
the  command. 

In  the  ThICC the  term ' disciplinary punishment" is used in place a i  
"nonjudicial punishment." The term "nonjudicial pumrhment" seems 
more descriptive because it serves t o  explietly distinguish such p u n i d -  
ment from court-martial praceedmgr. and, as explained aboie .  the pur- 
pose oi  nonjudicial punishment IE not Innired to the maintenance a i  
di. , , acipline in the command. It has other purposes, too, dueh a i  preserv- 
ing the minor criminal offender's record from unnecessary stigmatization 
Since the  term "disoipiinary punishment," as used ~n the ThICC has 
exactly the  same meaning as " n o n p d m a l  punishment," 8s used in the 
U C Y J .  hereinafter in thie article. I shall use only the term "nonjudicial 
punirhment." 

Thus although the peraonnei etru~tures of the Turkish and American 
armed iorcea differ in many respeots. the basic philosophy and purpose 
of noniudmal punishment in both systems IS the same 

IT' BUTHORITY TO IMPOSE SOXJUDICIAL 
PVYIGHhIEKT 

A U'HO MAY IMPOSE SO.TJLDICIAL P C S I S H M E S T  

1. Cnited States. 

Under .4nieie 15. UChIJ, B commanding officer may impose non- 
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judicial punishment. for ininor offenaea. upon rommirsianed officers. 
warrant officers and other military personnel a i  his command 

The t a m  "commandin8 officer' 88 wed m there rrgularmns. reiers t o  a corn. 
arrant officer "bo by i i r t u e  of hi3 rank and assignment exer- 
ommand nurholit> m e r  a mhfar) oreannation 01 preieiibed 
rh i ch  under pertinent official direernes id recognized RC r( 

"Commands" include companies and batteries, numbeied units and 
detachments, missmns, Army elements of unified commands and joint 
task farces. w v i c e  schools &rea eommandr. and. in general. any other 
organization of the  kind mentioned in the quotation above. the  eom- 
mander of i ih ich  18 the one looked to  by eupeiioi authority 8s the  per- 
son chiefly reaponable for the discipline of time m his charge. Thus.  
an infantry company. even if it IS not separate or detached, 1s con- 
sidered t o  be a "command." but an miantry platoon which i s  part  of a 
tampany, and not  separate or detached E not a command.z1 

2 Turkey 
Article 162 a i  the  ThICC provides that  m y  "commanding 

has aurhonry TO impose nonjudicial punidhmente upon his subordinates 
W i d e  170 provides that  the commanding officer who I F  the  affender'a 
immediare commander imposes the nonpdieiai punishment. The terms 
"commanding officer" and "command" are much broader than ~n Article 
15, UClIJ .  In the Turkish nonjudicial punishment system. the kinds 
and amounts of punishments. the  commanders ivho may impme them. 
and the  offendere upon whom the? may be imposed. depend upon the 
ranks borh of commanding officers and offenders, from corporal second 
class to marshal All commanders have authority t o  impore eome kinds 
of nanpdieial punishment on certilin ranke o i  offenders. under specified 
circumm.nces Article l i l  of the T U C C  prescribes the  authority of 
vmious commanding officers to impose various kinds of nonpdieiai 
punishments. and IS summarized below ~n chart iorm8" As this chert 
indicares, even B corpord second class, ii he i s  the commanding officer 
of a separate unit. has authonty to  impose certain kinds of nonjudmai 
punishment upon eubordmtes .  Rising from this rank through the 
rank of Iieutenanr. (1 e commander oi a Separate unit may impose van- 
o w  additional punishmentr. the relative severity of which inereasee wit11 
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the rank of the commander. In addman. the authority of a ,eeand 
lieutenant, lieutenant, or first lieutenant t o  impose certain kinds a i  non- 
judicial punishment upon his subordinates is greater if he LE the com- 
mander of a sepmate unit For instance. only when one a i  these officers 
i s  the commander of B separate unit may he impose the punishment of 
"arrest room". In other aords .  a lieutenant u h a  is  the commander a i  a 
platoon has authority to impose certain kinds of punishmenr. even if his 
platoon 18 not separated Bu t  if !he platoon 1s separated. his authorny 
is increased I n  order to  maintain discipline, junior officers need ~ n -  
creased authority when they are m command oi separate m i t e  not 
adlacent to  B more senior command In  practice hoaever, rhe 10we-r 
ranking officer ii ha ordinarily imposes nan judmal  punishment is a eam- 
pany commander i v h h  the  rank of e q m m  

Under the T Y C C  there IS one exception i o  the rule that  punishment 
may  be imposed only by a commanding officer Article 171 authorizes 
the Minister of Kational Deienee31 t o  impose certain kinds of non- 
judicial punishment upon members of the Armed Forces, as set  iorth in 
Chart 3 Thus, he may impoee only a reprimand upon general officers 
In practice. however, this poaer. although expressly provided by I a v ,  
has  seldom been wed .  

Cndei rhe  constitutions oi both the Cnired States and Tlurke? 
Presidents of both countries are designated the "Commander ~n C 
of their respective Armed Foreei 
forth specifically who may impose nonjudicial punishment. specificall) 
authorizing the Minister of K a t m a l  Defense t o  impose such punish- 
ment iilrhout any mennon of the President of Tur  

Great Sat ional  Assembly in enacting the  Turkish 
Code did not intend to authanse the President oi 
nonpdieial punishment upon members a i  the Turkish Armed Forces 
On the other hand. hrtiele 15 ,  U C X J .  uses only the term "eommandlng 
officer" 8s the  one authorized t o  impose nan]udmal punishment. Hence. 
in we= of the firmly established United Ststea doctrine tha t  the Preai- 
dent of the United States i s  a "commanding officer " clothed with all the 

nder, it aeemr clear that  the President of 
LO impose nonjudieml punishment under 
al matter.  however the question appears 

Hmerer.  heeauae the  T Y C  

suaslrel? argued BE a matter of Etatuiar? eonstructi 

moot under the  systems of both counrrier 
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B I -POS W H O 4 1  M A Y  SO-YJCDICIAL PT.VISH.VE.\~T 
BE IMPOSED? 

1 Lhited States 

Soniudioisl punishment may be impoeed by B commanding officer 
upon officers and other military personnel of his oommand. "For the 
purpose of Article 13 military peraonnel are considered to be 'of the 
command' of a commanding officer if they are assigned to an argani- 
cation commanded by  him , "32 But It IS accaeionally important 
t h a t  B commanding officer be authorized to impose noniudicisi punish- 
ment upon military personnel n h o  &re not permanent but merely tem- 
porary members of his command For this reason, commanders are 8130 

authorized t o  impore nonjudicial punishment on 811 military personnel 
affiliated with their commands by attachment, detail, or a t h e n w e ,  under 
eircummncee indicating either expressly or by implieritian t h a t  swil 
commanders, as Tell 88 the oommander of the unit t o  which the offender 
1s assigned. may exercise such AE B matter of policy, haw- 
ever, nonjudicial puniahment is not imposed by a commander of one 
armed force upon a member of another armed force even if such an mdi. 
vidual is assigned t o  his command a 4  

2 Turkey 
Under the  TYCC. nonjudicial punishment generally may be imposed 

upon officers and other military personnel and prisoners 01 u m S 3  The 
term "military personnel" has roughly the  same meaning a8 in Article 
15, UCMJ B e  Thus. any commanding officer me? impoee punishment 
upon the officers and other military personnel of hie command. There 
is, however. no policy among the eerrices of the Turkish Armed Forces. 
as there !e in the Armed Forcer of the United States, limiting the 
authority of B commanding officer o i  one armed force t o  punish a niem- 
her of another armed force if the offender IS under his command This 
is particularly useful for maintaining discipline in B command oompoeed 
of more than one armed force, because to request action against the 
offender by the commanding officer a i  an offender's Air Force unit nauld  

AR 22-15 pura 3" 
(bid 
Sea AR 12-15 p ~ i a  3r 
TMCC a i l  I 
In the  Unite 

be lried by c w i t  
because thes m e  
1M-B. TYCC ooniudmsl pumshhmant ma? be Imposed m time of UBI upon 
persons connected with the Tvrklrb Armed Forma beesuse ef duty, eaotraet or 
any ather reman. and nho follow the Tuikiih Armed Forces 

124 Tho0 i098B 
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CBUW frequent delay in the  punishment of an Air Force qffender serving 
with an Army unit  who 'idate6 the disciphne of the Army unit  

Even though under the T Y C C  nonjudicial punishment may  be im- 
posed upon priaoners of var ,  there 18 no mention in the Ian., or in the  
chart  included in Article 171 83 to  who may impose aueh puniahment or 
a h a r  kinds of punishment may  be imposed Article 164. which mention8 
prisoners of war, ehould be revised since, under international law ai 
expressed the 1949 Geneva Convention, nanludieial punishment may 
be imposed upon prisonere of only ae provided therein The munic- 
ipal law of Turkey must conform to international law If .4nicle 164 
were revised to  provide tha t  nonjudicial punishment may be imposed 
upon a prieoner of wsr in accordance with the  rules of international 
law, the problem would he solved 

Another difference betiwen the  n a n p d ~ i a l  punishment s y s t e m  of 
the United States and Turkey concerns punichment of the military 
lawyer In  the T M C C  the  term "military judge" is equivalent to the  
American terms "judge adroeate" ai  used in the  Army and Air Force or 
"lax epeeislist" as used in the Navy and Coast Guard8 '  Under the 
Turkish syetem, B distinction IS made b e t w e n  "military judges" and 
other "commissioned offioera," x i t h  reaped to  the  imposition of non- 
]udmal  puniehmentr. Although the punishments of "arrest room" a d  or 
' arrest in quarters" may  be imposed upon eamrniasioned offieera, these 
jiuniahmentd may not be imposed upon militmy Judges ag Only the 
punishments a i  reprimand. severe reprimand 4D and forfeiture of pay 
may  be imposed upon them In practice. horuerer, even this authority 
is eeidom used 

C FOR R H A T  KLTDS OF OFFE.\-SES MAY 
SOSJUDZCZAL PL~.TISH.VE.TT BE Z.IIPOSED1 

1. United States. 

Knder Article 16, UCMJ,  nonludicial punishment may be imposed 
only far "minor offenses'' Attention must he paid both t o  the  term 
"minor" and to  the term "offenses." 86 used in Anide 15, C C J I J .  Thus,  
'onduet is punishable under hrticle 15 only ii the B D L  or omission of the 
offender is iarbidden by a specific punitive article of the  C C M J .  An 
l e t  that  IE not made criminal by the  UCMJ.  no matter how reprehen- 



27 MILITARY L A W  R E V I E W  

2 Tiirhiy 

r n d e r  the T.\ICC. i n n  
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rn iced  Stater 181 admnir re r ing  Art& 16, L C M -  that noniudicial 
d unieir the act 01 omission 11 specificall!- 
ion of the military code oi a h i c h  IC is a 
rer .  aould  be iuperfieiai and misleading 

~ L L I C P .  unlike the TClilJ, the TMCC dots not  elevate any undefined, 
amorphous body oi disciplinary infractiana to the s t a m  of eaurt- 
martial offenses 46 

.Is noted above. A X O L  ior more than  24 ha 
demeanor." Any perron >TILO commits B militar 
he punished." In the ease oi military ' miade 
officers have only the  right either TO impose nonjudicial punishment or 
t o  send the case t o  trial by court-martial!@ Other examples a i  military 

.Ilthou& there IS no difference between military 'mirdemeanore" and 

the kinds of nanjudmal-rype punl..hments they can mpoae f 
"m~sdrmranora " They may gi re  only three auei. punirhmen 
room.'' ' 'arrest in quarters, ' and "confinement on bread and iiater. 

puniehmenta tor "miademeanarr " 

para 128 
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D D E L E G A T I O S  OF l C T H O R I T Y  
Under the UCMJ,  authority to  impose hrriele 16 puniehment IS an 

attribute of command and normally may not be delegated If authorized 
by regulations oi the Secretary concerned. however, B commanding offi- 
oer exerelamp general court-martxl jurirdxtion, or an officer oi general 
or Rag rank in  command may delegate his powera under Article 16 to 
~n officer n h o  is one of his "principal aeeistanii Army Regulations 
have authorized such deleganon, and have defined a "principal assistant'' 
a i  "an officer of his command exercising the  function of Deputy or 
Assistant commander " x The officer to uhani such poivera are dele- 
gated has the same authority under Article 15 BJ the officer who dele- 
gated the power. unless orheraise limited b 1  

Under the TYCC. B commander'e authority TO impose nanjudioisl 
punishment 1s also regarded ae an attr ibute of command and may not 
be delegated under any circumstances. Officers acting as commanders 
of units during the t emparaq  absence of the unit'e regular commander, 
l i a w e ~ e r  hare aurhonty t o  impose nonjudicial punishment m their own 
right but in accordance with the grade preecribed for the  commander 
of the  unit and without regard to rhe acting commander's actual grade.lz 
For example: If the cammmder  of a batthlian 1s a lieutenant colonel 
end 8 major l e  acting commander during the temporary absence of the 
litelltenant e ~ l o n e l ,  such an acting commander has the same mthor i ty  
to  impose nonjudicial punishment as does a lieutenant c d o n e l , ~ ~  

E LI.lfZTATIO.\;S O S  A C T H O R I T Y  
Under the UCMJ,  any commanding officer having dircipltniEry author- 

Ity under Article 15 may l m i t  or w thho ld  the  exeroiee by his sub- 
ordinate commanders of the disciplinary authority they otherwise 
possess. For example. limitations m e  frequently imposed on the powers 
of eubordinate commanders to  impose nonjudicial punishment on officers 
and warrant officers or on noncommiamoned officers and specialists of 
the t a p  three pay grades, a h e n  a superior commander desires to  reeewe 
to himieli or TO his delegee the right TO consider 811 eaees involving these 

Under the  T J I C C ,  superior commanders h a w  no euch limiting author- 
i ty.  It i s  argued, ~n the United States, that  this limiting authority per- 

categorlee of perronnel.~'  

SlC\l 1881. p a r s  1260, I R  22-15, pais  2c 
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m d s  the  superior commander to  insure uniformity ~n puniehment of 
key personnel within his command, and preventa misuse of punishment 
authority by inexperienced officere But ,  in spite of thie, it would 
appear to unjustifiabiy weaken the authority a8 well as the morale of 
subordinate commanders An officer r h o  is unable to  use sound judg- 
ment in the exercise of authority ought not to be B commander in the first 
p I & m  In addition, in bath the  United States and Turkish systems, 
offenders have the right to  appeal any punishment which they eaneider 
to  have been unjustly imposed. Upon appeal, superior commandera c&n 
set aside or mitigate m y  puniihments unwisely imposed by an inexperi- 
enced commander. (In the  United States, superior oammandere have, m 
addition, the authority to remit or auspend such punishmenta.) This 
should be suifioient to  preeerve the authority of B superior commander 

F. REFERENCE TO SUPERIOR A L ~ T H O R I T Y  
Under both Article 15, UCMJ,  and the T M C C .  if a commanding affi- 

eer determines tha t  his authority i e  insufficient to  make B proper disposi- 
tion of the case, he may refer the  C B B ~  to B superior commander for 
appropriate There l e  no dlffelerenee between the two 973- 
feme in thia respect If 8 oornmander's authority to  impose puniehment 
under Article 15, C C J I J ,  has been r i t hhe ld  or imi ted ,  he may 8180 refer 
the O B S ~  to  B superior commander 

G. DOCBLE PU.TISHME.TT PROHIBITED 
In  both eystems, when nonludicial punishment has been imposed for 

an offense not major in character:e nonjudicial puniehment may  not 
again be imposed upon the offender iar the  &&me offense, either by the 
commanding officer who imposed the punishment or by any other com- 
manding officer However, under the CCMJ, if  the  offense is major bur 
w m  improperly disposed of under Article 15, nonjudicial pumshment is 
not a bar to  subsequent t r i d  by mum-msrtml for tha t  offense. Never- 
theless, the accused may show at euoh B tr ial ,  in mitigation of the  
puniahment, tha t  he had previously been subjected to nonjudicial 
punishment, and what punishment, if any, he reoeived.6' There is no 
difference between the two systems in this respect either. Under the 
TMCC,  the  imposition of nonjudicial punishment for an offense which 
tha t  Code requires to  be tried by court-martial, <.e., a military "crime," 

8ee TMCC. art 178 (1980); hICM, 1951. pam 129a 
"L'nder UCYJ, s i t  15, B "minor oflend' and under the TMCC a "diseiplinav 

"See MCM, 1961,para 1286 
mfraetron" 01 militav "mmdemesnor " 

TAOO ,om 129 
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ia nor a bar to a later trial for the same offense The TXCC iequiria 
haae re r .  that  any executed portion of the non!udmaI punishment he 
raken into account in any sentence irnpmed h!- c ~ ~ r t - m a r t i a l  e'  

there IS a clear-cut d 

be imposed in each syirem 

V PUYISHSIESTS 

A. TYPES  d.YD I I T l ' R E  OF S O l J L ' D I C I A L  
PLTISH.\fE\TS 1.1. T H E  C.VITED STATE.? 

There are nine types a i  punishment rkar ma?  b e  imposed 
drticle 15, TCMJ They m e :  

I 11 Admonition and repimand.  
12)  Restriction 

Alresr In quarters 
Correctional eustod! 
Confinement on bread and %mer  or diminished rarions. 
Extra duties 
Reduction in grade. 
Forfeiture of pay 
Detention oi pay 

The netme a i  each oi  these punishments is as  fallow^: 

1 ~ , imon t t ro t i  vepvmona 
An "admomtion or reprimand IS a rebuke designed to derer repetition 

of the rniaconduet and t o  advise the individual of rhe eonsequencer that  
may flax from a recurrence of thar mieonduct  Commanding officeis 
may ei ie  admomnons or reprimands either as an adminiatratwe. non- 
punitive measure or a i  nonjudicial punishment 10 K h e n  an admonition 

"TYCC. LII IhO 119301 
I R  22-11 osra 1 
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or reprimand 16 imposed under Aniole 15, howei'er, i t  should clearly 
Indicate tha t  It is mpaaed as a puniahment under tha t  article. In the  
ease a i  officers and warmnt officers. eueh punishment muet be admin- 
istered in writ ingeo 

2 Reatnction. 
The punishment of restriction IS the learn severe form of deprivation 

of liberty I t  IS a moral rather than a physical restraint--an order to  
the rndividual not to  depart  from eenain specified limits. The  aeverity 
of the punishment depends upon both ita duration snd the  relative 
narrownes~ of the  limits. This punishment may  include B puspension 
from duty, ii EO specified and if the  individual 18 suspended from duty 
he may not  exereme any military command funotions.8' The individual 
may  be required to  r e p x t  to  8 deeignated place a t  specified tmea ,  if tha t  
18 considered reasonably neceasa~-  to  ensure t h a t  the punishment ie 
being properly exeeutdp2 

3. A m s t  in quarters 

This punmhment may  only be unpoeed upon &err, and only by B 
general or flag officer in oommand or a general court-martial convening 

The officer incurring the puniahment ,E ordered to  remain 
in his quarters (or broader limits 86 speoified) for B stated period of 
time T h i l e  undergoing such punishment he may not be required t a  
perform any duties involving the exercise of command. If the  officer 
r h o  imposed the punishment. or any superior thereto who has knowl- 
edge of the  punishment imposed, requires the officer to  perform such 
duties. tha t  automittically terminates the p ~ n i s h m e n t . ~ '  

4. Coneetionol mstody .  
This 1s B physical restraint in '&usteie" surroundings "conduome to  

riporaus and purposeful correction." Ir is not regarded as criminal "con- 
finement" however, m x e  Its primary purpose is correction, not punish- 
ment Consequently, perrons m correctional custody will be segregated 
from those who are awaiting trial or held in confinement pursuant to 
tn&I by court-martial. Sormally, the individual in correctional custody 
will work and train with hts unit during duty hours, but when not doing 
this, he may be required to perform extra duties, inoluding fatigue 
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duties or hard lahor.0~ For short period8 (7 days or under) this punish- 
ment wdl normally he served s t  battalion or separate company l e d e ,  
i f  adequate iaoiliries exist there. Fo! longer periods, the punishment vill 
normally be served s t  installarion level in facilities contiguous to R 

There are certain general 1im~t;itione on the  imposition oi this punish- 
men t ,  it may not he imposed upon officers or an female enlisted person- 
nel 07  Xor may it be imposed upon noneammmrioned officers in the  
grade of E 4  or higher, ii they i i o u l d  remain in such grade while under- 
going the punishment ai Further m the Army. no subordinate com- 
mander may ~mpose  this punishment unless he has been granted such 
authority by a general officer in command. or a general court-martial 
convening mthor i ty  

impraoticilhle under the cirrrimstaneer 6 6  

6 
This punishment involve1 confinement ID a place nhere the individual 

may  eommunimte only n i t h  authorized personnel io It may not he mi- 
posed upon officers. and may only he imposed upon peraone attached to 
or embarked in a The diminished rations m i l  not he solel: 
bread and water u n l e i ~  that  IE spsnficolly imposed. and unless a medi- 
cal officer firet certifies that  such punishment w i l l  cause no serioud injury 
to the health a i  the offender l2 Like correctional custody this punish- 
ment may  not he imposed on female enlisted personnel, or on noncom- 
missioned officers who aould  he serving in grade &4 or higher while 
undergoing such punishment 

Confinement on breed and water OI drmnished intzonr 

6. Extra duties 
This pumehment. too, may not he imposed upon offioers. I t  mnikts 

o i  the required performance of duties in addition to those normally per- 
formed" I t  may include iatigue duties or any other military duty.  arid 
may he required to he periarmed st any time and for any length ai time. 
within the  duration oi the punishment. This punishment may not,  how- 
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ever, include puniehment tha t  1s cruel 01 unuual ,  01 I E  not sanctioned 
by the ouetoma of the  service, or is required TO be done m an unneceb- 
earily ridiculous or degrading m ~ n n e i . ~ ~  Kor may it inrolre the per- 
iormsnee of B duty intended as m honor. or involve the  use of the  indi- 
vidual ae B pereanal servant, or ( i f  imposed on B noncommidaimed affi- 
cer or specialist) involve a duty tha t  demeans the individuitl'a grade 
(labor or duties not customarily periarmed by personnel of the grade 
a i  naneammissioned officer 01 specialist is an example of duties which 
demean such individual's grade! 

7. Rduet ion in g d e .  
This punishment may not be imposed upon officers. It 1s one of the 

most severe forms of nonjudicial punishment It inrohe6  a reduction in 
grade, i B  executed and takes effect when imposed. and the mdiwdual'a 
date of rank in such reduced grade runs iram tha t  date.'? The eom- 
manding officer has authority t o  reduce an enlisted man from m y  grade 
to  which tha t  commander bar promotion authority.'P Generally. eom- 
pany commanders have authority to  promote enlisted men to  grade G4, 
~1 hile promotions to  grades €X through 6 9  may be made (under exist- 
ing regulations) by the  commander of B regiment, battle group. separate 
or detached battalion, or any similar unit aurharized a commander in 
grade a i  Lieutenant Colonel or higher, and commanded by B field grade 
o f f i ~ e r . ' ~  The authority to  impose a reduction 8s nonjudicial punish- 
ment  for misconduct should be clearly distmguiehed from authority to 
impose an admmistiatiLe reduction-which may only be imposed for 
*nefficirney.ao 

8. Forjmtuw 01 pay. 
This punishment msy be imposed on 811 military personnel It l e  B 

permanent Ioae of entitlement to  pay, which "takes effect ' '  when im- 
posed, but is considered "unexecuted" until collected The punieh- 
ment may not extend to any pay aeorued before the date of Its ~ m p a e l -  
tion, iEnd applies only to  basic pay plus 388 or foreign duty p a y ;  it 
does not apply to  any specisl pay or allowances. or TO any m o u n t  the 
individual ia required by l a w  to  contribute tamard the support a i  hie 
dependents8' With respect to  the latter point. even when the pumeh- 
ment i6 imposed an an individual who 18 not required by law t o  o m -  

.'.4R 2 2 1 5 ,  pars Sd 
- ' Ibtd 

ee M C M  1851, para 131blll  I R  22-15. pars &r 
ee UCMJ, s i t  lS(b)LP)ID), (H)11v). 
ee ARMI Rms Xo 624-200, pars 3 (3 haly 1962) 
ee 118. DEP'T or A a \ n  PAM No 27-101-113 162 J4LS 113114) 118 Dec 82) .  

" S e e  MCM. 1851. para 134, AR 2 2 1 5 .  para LO 
" S e e  MCM, 1951. para 131cl81, LR 22-15 paln 8, 
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n l b u r e  such an a n l o u n ~  TO the support of hie dependents, the  eomrnand- 
inp officer imposing the punishment must consider the  e t k t  of the 
pumrhmenr an the  offender's responribhtv for the care of hie de- 
pendente 83 If a forfeiture is combined with the punishment of redue- 

9 Detention 01 p a g  

Knlike forfeitures. 11 t m w h e s  only ii teriiporory w t h -  
holding of a specific miount of pa? .  The period during which this 
amount ls airhheld kderamedi may not exceed one year.  or the  indi- 
ridual'i current term a i  enlistment. u-hicherer 1s less T i t h  respect to  
such rnmters as effectwe date retrohctnit?.  perrons subieet to the 
punmhment. and "pay" subject to detention, the  same rules apply 8% 

in the ease oi  forfeitures dlrcuieed above 

XBTL-RE OF 1 0 1 J ~ D I C I A L  
' H M E S T S  I.Y TCRKEY 

nonjudicial punishments tha t  may be im- 
,posed under the TNCC They are .  

Confinement on biead and xa te r  
These ma? be elaborated a i  follows 

1. Rsprvmnd 
Under the TXCC the punishment of repnmsnd may be imposed 

upon a11 military personnel It may he imposed either in writing or 
orally Adminimatian a i  B reprimand 8s punishment upon commis- 
sioned officer8 and eammismned warrant officers muet take place eithei 
without any observer or, a t  most. one officer superior to  the offender, 
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beeidee the commanding officers' This punishment IS usually Imposed 
upon commissioned offieere and eommimoned \\arrant officers for  rlight 
disciplinary infractions 

2. S w e r s  reprimand 

Thtc punishment map d m  be imposed upon all niilitary personnel 
o i  the  Turkish Armed Forces Impomtion of this puniahment may enher 
be written or mal BE in the case oi reprimand There are. however. 
different forms of transmieaion to different personnel Severe reprimand 
8s 8 punishment must be transmitted TO commissioned warrant officers 
and acting noncommissioned officers in the  presence of their superior 
commissioned w a r r m t  officers; and 11 must be transmitted to privates 
m the  presence a i  a t  least three other privates iram t h e  offender's unit  
This punishment, in practice, IS imposed only upon commissioned %ar-  
rant offioers, acting noncommissioned officers, and privatee. but seldom 
upon commissioned officers 

Although there l e  only one kind of reprimand m the Umted State8 
eystem, there are t m  kinds of reprimand ID the Turkiih sydtem In 
both &ems, commanding officers have authority t o  give reprimand 
either as an adminiatratire, nanpunitive measure 01 BE nonjudicial 
punishment. In the Turkish system, hoae re r ,  admonition 1s not a form 
oi nonpdieial  punishment, it 13 given only admimtratively.  

3 Forjeituie of pay 

Under the TXICC forfeiture of pay may be imposed upon any mili- 
t a ry  personnel on the  This punishment involves B permanent 
loss of entitlement to rhe pay forfeited. IVhen Imposed by a eommend- 
ing general, & maximum of ane-iourth of all the  offender's pay (basic 
and other) may be iorfeited ior not exceeding one month. In the  
Turkish Armed Forces, pnra t ee  and acting noncommissioned officers 
may not be punished by forfeiture of pay since they m e  not pay grades 

It shouid be clearly noted that the Turkish system does not contain 
the  punishment of detention. of pay. I t  seems doubtiul tha t  this pumih- 
ment ie an effective farm of pumahment in the United States e>-stem. 
beoeuee the offender knows tha t  his money will be paid one day, and he 
will probably procure the mme amount of money in other ways. such 
as borrowing a t  high interest rates If the  purpose in temporarily with- 
holding pay IS to  cause difficulty to  the  offender in IIring on reduced 
pay, it is questionable whether, in praetioe. this purpose oi the  puniah- 

' -TMCC 1930,arc 18bl 
"TMCC 1930 &if  18b l (a ,b r l  
"ThlCC 1930 art IBbAL21 

135 



27 MILITARY L A W  R E V I E W  

rnent will be accomplished. except perhaps, in an isolated outpost where 
no other source of funds 1s arailable 

4 Restnction.Bn 
This punishment 1s the leait sewre  farm a i  deprivation of liberty 

I t  may be imposed upon 811 m i l i t a r ~  personnel ezcep t  commissioned 
oj$ceisnl This puniahmenr LI no different in nature than the r e m i c t i m  
imposed under Article 16 K S l J  A person undergoing restriction ma? 
be required t o  report to B designated place at apeeifie times ii it 1s con- 
.sidered reasonably necessary t o  insure that the punishment LB being 
properly execured A person in restriction may also be required to  per- 
form military duty.  

5 .4rmat m quarteia.0' 
hrresr in quarters 1s the least severe form of deprivation of liberty 

rmposed upon officers I t  may only be imposed upon officers I n  Turkey, 
t h e  offender who i i  undergoing this punishment is not relieved of any 
uf his regular duties After their daily dut)- IS finished offieere in arrest 
may not leave the  The? must lire in assigned quarters t h e r e m B 4  
The? may  perform duties ~nvol r ing  the exercise of command, but they 
cannot have any visitors except rhore required in the  periormance of 
their d u r m n 6  Far example n member oi the offender's iamll? may not 
come to  the poet to w i t  him. This punishment is considered one of the  
most appropriate punishments for B junior officer. 
must continue to perform his duties ;bile being pun 
seen that  rhe Turkish punishment of arrest m quarter 
t o  an .4meriean punishment a i  restnetion to the post u. 
from duty (which, however, under h i c k  16, TCSlJ, might be imposed 
on both officers and enlisted personnel). Turkish m e s t  in quarters 
would be more severe than this. I~owever, since Turkish po 
to the public. and the officer could not, thereiore. he x 
family a i thou t  official permission I n  contraat, the A m e r m n  pumrh- 
ment of arrest in quarters somewhat resembles the  Turkish arrest I" 

quartera in that  both may only be imposed on officers: the hrneriean 
form of this punishment. howerer, is the more serere since the  officer 
would normally be suspended from duty and eonfined mmly to  hls 
quarterr. 
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6 Ezira 

Extra duties may be impoaed upon privates and corporals second 
~ I B S E  07  This punishment I ~ X O I T ~ E  the  performance of duties in addition 
to  those normally assigned t o  the perron undergoing the puniahment 
Only military training and normal milnary duty may be imposed as 
extra-duty punishment; fatigue duties may not be imposed.8' This 
contraate w t h  h r t x l e  15, UCZIJ. under which 011 military d u t m  in- 
eluding fatigue duties may be imposed 86 exrra duty.  In  the  TurGieh 
Armed Farces, this IS B punishment which E usually imposed only upon 
priv.&tee. 

7. Awed room. 

Under the Twhiah .Ililitary Cnrninol Coda. ' 'arrest  room" may be 
impwed upon all milltar>- per~annel .8~  but there are differences in the  
manner of imposition of this punishment upon commissioned officers BE 
dlatlngulshed from other military personnel This punishment i 8  a 
restraint of the offender during bath duty and nonduty hours. "Arrest 
mom" IS executed in rooms other than military ]ails but which &re 
designated eddy for the execution of disciplinary punishment. A eom- 
mmmned  officer a h a  is undergoing "arrest room'' must live 1x1 8 deaig- 
nated room by himself, and may not leave the room. Such officer8 are 
relieved of all their military duties. However, "arrest room" does not 
t ake  place under guard, for commissioned officers'00 In contrast, per- 
eonnel other than cammiesioned officers serve their punishment a i  "srreet 
room" in rooms where they may l i ie  together with other offenders. Their 
moms m e  guarded a t  all times lol Commissioned warrant officers and 
earparala first class are relieved of their dutiee while undergoing this 
puniehment Pnra t ee  and oorporals second c l a e ~  msy be used on 
"heary" military duties ihard labor) It ia  apparent tha t ,  when im- 
posed on an officer, "arrest room'' 18 more severe than the  American 
punishment of arrest in quarters. r ime  the  offender is put in i d a t i o n -  
not in hie o ~ n  home. In  addition, when imposed upon personnel other 
t h m  commissioned offieere, "&iresc roam" restricts the liberty of the 
offender more than the  .\mericsn punishment of "correctional custody," 
ainoe the offender cannot be released during normal duty houre, t o  
rork and train with his unit. Although under Article 15 correction8.I 
custody may presently he imposed only upon persona v h o  would be m v -  
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ing a1 private aoldiera ( I  e ,  in one of the three l o w e t  grader ,  nhile 
undergoing such punishment. "arrest mom'' may be imposed upon all 
military personnel, ineluding eommiaaioned aficers. Honewr,  in prac- 
tice, ' arrest mom'' is very rarcly imposed upon cornmia imed officers 
This IS probably the moat effectne nonjudicial punishment ID rhe 
Turkish system-m its restriction a i  libern? )[ gieatly resembles can- 
finement. 

8 Confinement on bread a d  i i n t e r  

offender lives by himself in the  roam. and it 1s guarded ar 811 rimed. 
The ofiender who i s  undergoing rhic punishment may not be given m p  
food other than bread and water, nor ma? he be given cigarettes On 
the 4th. 8th.  and 12rh days of confinement. normal rations muet be 
given. After the 12th day .  normal ratione must be given every third 
da?-.'02 Khenever punishment an bread and water E imposed, B ag.ned 
cemficate oi a doetar stating that in his opinion no serious injury TO 
the health a i  t h e  person to  be confined m11 be caused by that punish- 
ment must be obtained beiare the punishment 1s executed. If the 
offender's health doe? not permir this punishment. the punishment of 
"arrest room" IS impaeed inatead loa Although in the r n i t e d  States 

water or diminished ration8 1s B traditional 
'ary. m Turkey confinement an hread and 
ahment in ail a i   lie Armed Forces In prae- 
hment is ~ e r y  rarely imposed even upon 

privates. 
Finally in sharp eantrasr TO Article 16 UCYJ.  there is no punistl- 

ment of reduction in grade m the Turkish nonwdicial punishment sys- 
tem This appears to  be the  ease because a i  fundamental differences in  
the  promotion system I D  the  Turkish Armed Forces Commanding affi- 
e e r ~  hare  no promotion authority.  as the? have tn the L-nited Stater 
Promotion authority I E  the exduLire iunction of promotion boards 
Cammandrng officers are limited to making recommendatmr ~n indi- 
Tidual Bemice records which are considered by the boards For this 
reason. the Turkish &?item of nonjudicial puniahmenr IS deprived of 
one kind of punishment that probably 1s one of the  most severe but 
effective punishments in rhe United Stater nonjudicial punishment 
EyBtem 

"'TMCC 1930 ar t  26 
"TMCC 1030. art 27 
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C. LI.lIITATIO.\~S Oh- PL-.YISH.IIE.YTB 

1. Gsnrial hmztations. 

I n  both sysrems, the various kinds of punishment h a l e  same similar 
general lmit&tions.  Puniehmenta must not be inhumane Flogging, 
markmg, tattoomg. and the use of irons are prohibited as being cruel 
and ~ n u j u a l  punishment 

In the U n m d  States elstem. the President and the Secretat?- con- 
cerned may by re&tmni. place Imitations on the p a ~ e r s  granted by 
Article 15, UCYJ.  nirh respect t o  the kind and amount of the  punish- 
ment authorized. In the Turkijh system, the President and the  3linistei 
of Xatmnal Defense have no similar au t  
of the punishments are all expressly set i 
be reriled by law 

Under Article 1;. UCLIJ, in addirian TO or in lieu of admamnon or 
reprimand, one or more of the  VBTIOUI listed kin& of punishments may 
be mpoaed for the same atienee upon oflenders lo* r n d e r  the TMCC, 
commanding offieerr have no authority t o  combine punishments for the 
s ~ m e  offense. They may impose only one of the kinds a i  punichment 
authorized. 

2 duthonzed  rnnziniurn puntahrnents under di t ic le  15, l'C.lfJ 
Upon commiedianed and ivarran~ officers. The following chart mdi- 

eatei  the maximum nonjudicial punishments rhat mar he imposed an 
commissioned officers and warrant officers. 

CHART 1 
BI OChl A 

BI i 1 or Gonara. 
Cammnniir. X" corn 

~~ 

. .  30 da i s  60 dajr 
inonel 30 days 

. . . inonel ?* of m e  month's 
DBV iar 2 manth. 

Detention ai pa, 

. .  
(30 days' pay) 

(none) 'I of one month's 
DBV for  3 months . .  
(46 d8.s pay1 

Chart 2 a h o w  the maximum nonjudicial punishments that may he 
imposed on enlisted personnel. IT nil1 be noted tha t  \\-hen eueh punieh- 



27 MILITARY L A W  R E V l E W  

inenr is  miposed an enlwfed personnel. the higher category a i  officei 
imposing the punishment g ~ e s  rise t o  no difference in the binds of 
punishmenr tha t  may be imposed-only the  anioiints thereof 

CHART 2 

11 dais 45 dags 
Correcrianal rurradr . .  i davs 30 days 
Confinemen+ OD hread and v ~ t e i  or  

. .  . 3 d r i 3  3 d a ) r  
i day Q pay l1 oi m e  monrh z 

pa) ior  2 month3 
130 days' pax).) 

Detention u t  p a r  14 days' pri of 1 month's 
pay for  3 rronthr 
(46 da i s '  par1 

more gmdea, EL5 01 
above m e  grade 

Rcduerion IU grade , . .  One gradego' E-? or  below. one 01 

3. l i i t h a n z r r l  m n i  n e n t s  m d e r  t he  T o r h h  Wilitor~! 
c n, , l 'nOl  COdi 

The dim included in Arricle l i l .  T l lCC,  indicates the kinds and 
amounta of punishments dm! eaniniandiiig officers may ~mpose .  in 
aceordance a i t h  their ranks. 

Examinarm of r h a  e !mr  v i l l  disclose That all commanding officers 
have the authority to I I I I ~ O E I  !lie punishment oi reprimand and se!eie 
reprimand upon all subordinates. Corn 
or belox may impose light nonjudicial 
rant officers ma? m p a s c  puniatmenta 
than reprimand and severe reprimand o 
mi! The IOIVEEL ranking commander 
punirhment of ''errest r o o d  >E t h c  second h t c n m t ,  and he  may  im- 
pore no more than  three days of such punishment Generally, increased 
authority t o  impose punishment has been g n e n  t o  the commanders of 
separate units up to the rank of captain A commander in grade of 
captain-the rank oi  a company commander-may impose all kinds of 

farieiture of pay 

.andim officers mav onh  reduce enliaied n ~ 1 .  
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Turkish commanding officers who hare  the lank of raptsin or higher 
have the  authority t o  give the punishment of extia duty TO rhe extent 
they deem necessary The muzimuni Ihmt has not been Pztd for rhi- 
punishment Although under Article 16, TCNJ the punishment of  
extra duties is imposed in terms of days (for example 3 days'  ektra 
d u t y ) ,  under the T\lCC it 12 imposed 8 s  numbered reperirions a i  a cer- 
tain duty.  As has been explained before, m Turkey the punishment a i  
extra duties comprises only military training and normal military 
duties (For example. the offender will mount guard 10 times mole 
than his regular turn The time IS fixed by rhe commanding officer 
The particular method used does not seem significant. since in any 
case it i s  necessary to define some limit. whether m days or in m m -  
bered repetitions. 

A major is the lowest ranking officer a h a  has the authority to im- 
pose the punishment of forfeiture o i  pay He miry impose forfeiture 
of one-tenth a i  one month's pay The maximum forfeiture is one- 
iourth a i  one month's pay which may only be imposed by a com- 
manding general Thus,  the  m s x i m ~ m  limits ior this punishment are 
muoh lese  than those authoriied by Article 15, UChIJ These limit*- 
tione reflect differences in the l i nng  standards and pay of t h e  personnel 
of the two countries. On the  other hand, when this punishment IS 

imposed upon i ~ n  offender who ie married. not only the offender is 
punished, but a t  the same time hie family is also punished Although 
commanding officers h a r e  to  consider rhese mtuations before impaiins 
the punishment-and are required to  impose the most appropriare 
punishment-unfartunat~ly rammanders can be wrong in their choice 
For this reason, the author believes tha t  the maxmum limit fa r  this 
punishment should not be high m spite of its effeetiveneaa It must be 
In accordance with the living standard and pay of the military per- 
ronnel eonoerned. Eo far 8s the Turkxh  Armed Forces are concerned 
the percentage of forfeiture of pay presently authorized under the 

In the Turkish system, the maximum iimitarion far all punishments 
is 28 days,  exoept extra duties and confinement on bread and water far  
which the limit is 21 daya. The most important differences betneen 
the Turkieh and American s?-items in r e ~ p e ~ t  to maximum iimitstions 
on punishments are those relating to  the punishment ai  r e s t r l emn  
and to  confinement on bread and water for diminished rations,  
Although under . h i d e  15, U C U J .  I commander may impore 60 days'  
restriction but only 2 days' confinement an bread and a a t e r  lor d m i n -  
ished ratione). under the  TMCC he may impose only 28 days' restric- 
zmn but 21 days' confinement an bread and water The author believer 
tha t  the maximum limit of confinement an bread and va te l  ehould be 

112 T l O O  3038B 
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lessened in the Turkieh system Hoaever, this punishment k only rarely 
Imposed in Turkey. and e r e n  then the  maximum is almost nemr lm- 
posed. The apparent re lu~tanee  to  use this presently authorized pun- 
ishment may indicate general disapproval of its severity. 

1 I EFFECTIVE D i T E  &XD E X E C F T I O S  O F  P U S I S H J I E U T S  
A C.\ITKD STATES 

Under Article 15 UCAIJ "the punishments of reduction, forfeiture 
a i  p&y, and detention of pay. if unsuapended. t ake  effect on the date 
the commanding officer imposes the  punishment ' ' l o B  

I punishment. 11 the praeeedinea me eon- 
111 of D I  Form 2621-1 I? ? w e d  by the 

and If oral proceedmgs m e  held the datE 
rded m the Summarired Record of pro- 

Other punishments, if unmpeoded. w11 take effect 
ion on the date the commandmg officer imposed the 
(e prescribed by that officer 01 by supenor authority 

If the membei to be punished 16 than undergoing any o i  the punrihmente in- 
xolvme depnustian of hberty and the eommandme officer riahen to ~mpoae 
rhst kind of pumihment. he may prescnbe thst the punishment which he 
~ m p a s e s  w11 beqm to run on a date zubwuent to the termination ai the fir& 
punishment The punlrhment of reduction unauipended. becomes executed 

B. TCRKEY 

Under the T l I C C  the punishment begins to run after ir 1s transmitted 
to the offender"O Transmisaon may be wntten or o r d  When neoea- 
sary. however, the commanding officer a h a  imposes the punishment 
may order either tha t  the punishment will be executed at interrupted 
periadj 01 tha t  the  execution will be delayed For exhmple, he may 
order tha t  10 days' restriction nil1 begin to  IUD next week or tha t  
it will be executed on neekenda only. 

Also, in the Turkish &em, when the offender has completed hie 
punishment, he reports that  fact to the  commander who imposed the 
punishment If the  commander is out of the  garrison, the  report ie 
made to  the next higher commander. The commanding officer ~ouneels  
the  offender, and admonishes him to  conduct himself m the iuture eo 
ai not again to  became the  subject of noniudieial punishment."' 
This practice is m accord n-ith the correctional nature of nonjudieiel 
punishment 
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Y11. RIGHT TO DELlBXD TRIAL I N  LIEU OF 
SOKJTDICIAL PTNISHZIEST 

A C.VITED STATES 
Except in the ease el r perron arfsehed ;n or  embarked m B r e d  punish- 
ment may not be Imposed under S r u c i e  15 upon a m  member ai the armed 
fartee *ha has. beiore mponfion oi such punishment demanded trial b s  court- 
martial m lieu of such punirhmenr .< person l e  attached !a 01 embarked ~n a 
r e d  i f .  at  the + m e  the noniudled punlihment I& Imposed. he IS wigned or 

passage. or 1s aarigned or  attached t o  
uadron. teain. EX group or  other  regu- 
straehed IO or  embarked in a v e d  he 
by court-marr~al ID lm 01 punlshmenr 

hme been speelficallr granted b r  regu- 
lationr oi the Seereran. 
hrmv  personnel attached t o  or embarked m a \eirel may not demand trial b> 
court-martial ~n lieu of noniudiciol punishment All other members ai the 
A m v  mag demand iris1 br C O U I I - ~ ~ ~ B I  m lieu o i  punishment under Article 
15 The commanding officer uha inrenda to ~mpose the puniahment *ill nafiir 
the member concerned oi that mtent [ see  pars 140. below1 and, ii the rmht 
to demand trial by court-msrrral e m f s  w11 afford the member a reasonable 
period m vhxh to decnde ahether 01 nor he wll  demand trial and direct him 

further  m i o n  am11 not be taken t o  i m p w e  

B TI -RKEY 

dmiplmary  infractions because these a m  are not contained in  any 
article of crimma1 laws In caeee inwlr lng rnllirany "misdemeanors 
I~owever commanding officers have authority t o  impose nonjudicid 
puniahment or to send the  case t o  trial by court-martial The  com- 
manding officer must permit the offender TO be heard before making 

r commander m m f  do one 01 the o i l k  See note  47 a w n  and aream- 
, , snimn lex, 
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a decision on t h x  querrm In any m e .  rhe afiender may request 
the commander t o  inter l ien certain ~i imesses  01 t o  obtain rtarementr 
from ii-itnesres Such a request should he granted After these actions. 
the commander makes a decision 

In th l i  area, more p o w r  has been g ~ r e n  t o  commanders of the 
Turkish Armed Forces than to  cammanden ~n the United Stated forcer 
The right to  demand trial b? court-mmtial IS a wluable  check an the 
abuslre use of nanjudleial punieliment by any commanding officer. 
Failure to  provide such a right may fairl?- be characterized as 8 

deficiency ~n the  Turkish nonjudicial punishment system 

hIITIGATIOK,  REhIISSIOS,  AND 
E T T I S G  ASIDE 

A I-\ITED S T A T E S  

Under Article I5idi .  UCMJ 
The officer vho 1mpo3el the punlihmenf or hla ~ e c e b i ~ r  m command may, a t  
any time. remit or mitigate any pnrt 01 amount of the unexecuted portron of 
the punishment imposed and he may set aside m uhole or  I" part the pun- 
shmenr. whether executed 01 unexecuted. and restore all wht r .  p m i l e j e e ,  and 
property affected He ma) slzo mnfreare reduction I" grade, whether executed 
01 unexecuted. t o  lorfelture or detenoan of pay In addlimn. he mas at an) 

or  m o u n t  of t h e  unexeouted portion of 
pend pmbatmally B reduction m grade 
d .An uncol lected forfeiture of pay rhall 

be caniidered ai unexecuted 

Mmgstmn meam a reduetlo" m eliher the quanilti. or the quality o i  a punah- 

to forfeiture 01 detentmn of p%yTL. 
Remmalm 
I& cancelled ' u  

13 ~n B C L ~  rherebi an) p m m n  ai the unexeeured punishment 

s the earnmanding officer uha has succeeded to 
o imposed the puninhment. 01 under uhase dele- 

"TMCC 1930 B T ~  175  
- A  S1CM 1951 para 131 
-'$R2215 para 17 
" iR 2216, para 18 
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- - be d that command, the 
d i n g  amcer 01 the offender 

uha  e m  ~ m p o z e  punbhmenr of d the case When there 
ha? been r ~ u c c e i ~ m n  in command u t o  the peraon punided. ooh  

%ation :em.simn. nr.d i e t r i n ~  aside 

B T C B K E Y  

Although suipeniian a i  punishment le  possible m the  Turkish c o w &  
martml system. there IS no such proriaion for the ruspenalon of non- 
~ndtizeiol punlil~menr S o n w d m a l  punishment is lmpaeed without 
duspensmn and ~t may not be suspended even by Euperior authorities. 
Under the Turkish Civilian and Military Crimmal Codes. only sentences 
imposed by a court may be suspended. and anlv b:- the  eaurr that  
imposed them. 

The purpose 01 aurpendinp punishment 1s alhgned with the  primal?. 
purpose of nanjudle id  pumahment to correct the offender-suspension 
is an effectwe incentlve (especially to  the  firat offender, to  correct 
and rehabilitate l~ imsr l i .  This Taluable device is coneisrent a i t h  the 
purpose o i  nanjudlcial punishment in Turkey. and its adoption would 
increase the efficiency a i  the Turkish system 

Under the TMCC,  a commanding officer may not set  aside, mitigate 
or remit any nanjudielal punishment he has imposed onee the punirh- 
ment has been rranrmnted to the Fo one has power to  
,emit punishment Only a superior authority has power to set askde or 
mitigate punishments Upon appeal the  superior authority must first 
determine whether the offense committed u a 8  B milnary 'misdemeanor" 
or "disciplinary iniraction properly punishable by the nonjudicial 
system If lie finds the act not 80 punishable. he must ret the punish- 
ment aside and restore the offender If he finds the  act so punxhable. 
he may affirm the action of the commanding officer 01 mitigate the 
punishment to a more appropriate level. 

I t  might be raid t h a t  the commande 
punishment must also have the author 
or remit such prinisliments BE IS the  case in the  United States j y s ~ e m  
But. it i i  necessary to establish rules nhich amure that  nonjudicial 
puniahlnente are not  misused by commanders In the Turkish aysrem. 
the eammander'r knowledge rhat he may not later reduce the  punish- 
ment gives him an added incentire to exercise restraint-to impose 
ahe most appropriate and ] u t  punishment upon the  offender the first 

' -AR 22-16, pa.a 15 
"'T?dCC 1930 ar t  161 
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time. I n  addition. the commander is anare tha t  if he imposes an unjust 
punishment. the  superior authority nil1 learn a i  it when the appeal 
reaches him. A s  will be explained be low i f  the commander concludes 
tha t  his punishment XTBS unlust ,  he  TOO has a right to send the  case 
to the  superior commander In this area. the  Turkish system effeetirely 
m m m m  the p m e r  of superior commanders, &isures the imposition 
of appropriate and adequate punishments by commanding officers. 
and prevents injustice to  indiriduale 

1X. RIGHT TO APPEAL 

A SORMAL A P P E S L S  

1 Proesdvra 
In bath countries' iyetems. a person punished under the authority 

a i  Article 16, UCXIJ, or the  TYCC. n h o  considers his punishment 
unjust or disproportionate to  the offense may appeal to  the next 

r i d e  15, PCMJ, the appeal is fonvarded m command chan- 
gh the officer who Imposed the  punishment He may 8"s- 

pend, mitigate, remit, or set aside the punishment, and. 11 he does eo 
as to  any part thereof. he must notify the appellant, requesting the 
appellant TO d a r e  whether, in riew of such action. he xishes  to  
draw the appeal Unless the  appeal is then roluntarily riithdraii 
must be promptly Earwarded to  the  appropriate superior authori 
i n  appeal iinder .Article 15 wll he acted upor b) the aufhontg next supe 
t o  the officer nho Imposed the punmhment li the 
the command of that aficer at the rime he appeals. 
been imposed under R delegation oi the supenor's PO 
punishment Iiee  para 128. I I C M  19511 the appeal 

authority without proceeding through channels For example. an 
offender may appeal directly t o  the battalion commander irom punish- 
ment imposed by hie company oommander The purpoae of the direct 
appeal IS to assure > m e d i a t e  examination and judgment by the 
rwer io r  commander Such a direct s ~ ~ e a l  is slio round. under the 

See IR 22-15, para6 22. 23. 
'"* AR 22-15, para 21 
lllTMCC 1830. a n  188-1 



21 MILITARY LAW REVIEW 

Turkish system, because rhe officer who imposed the punisliinent liad 
no power t o  reduce it. 

2 W h o  may appeal 

Under .Irtiele 15, UCMJ, only the affendei has a iight t o  appeal 
1-nder the TMCC. however. the ease may de0 be appealed direcrly t o  
the next euperior authanty hy the emmanding officer aho imposes 
the punishment or one mho is the superior of ri le afiender ' ? /  A 
commander ii ha later concluder rhsr the punishinem S B S  inappropriate 
m d  unjust ma) refer it  TO B superior eammander for rile purpose of 
either ieaing aside or mitigating tha t  punishment Even thougli die  
T M C C  states tha t  the "offender's rupermrr" a!% h a l e  the right to 
appeal the  case 10 the next superior authority, neither the Code no, 
regulations mention h c h  of the offender's superiors have the light 
t o  appeal. In accordance wth the r o ~ m s  of  the  Code. probably unli 
person x$-ho 1% the superior of an oflender and n-ho concluder tha t  thi) 
punishment imposed "s i  unjust has rhe righr to  appeal This rule 
also makes commanders careful a i t h  rerpeet to inipo-ing non~udie in l  
punishment. 

3 W h o  18 the "nert m i p e r  

' ' nexr superlor ' t o  a particular c0111- 

examined and decided by s u p e > m  commanders In the c n m d  . 
similar provislane ma? be found ~n Artwle l68ei DCMJ 

"'TMCC 1930 ar t  190 
" 'TMCC 1930 nr' lg? 
I E iR 22-1s a a 21 
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appeal Generally, 15 days after the imposition of punishment 1s con- 
sidered to  be a "reaaanrtble time," absent extraordinary circumstances '" 

Under the  TMCC,  the  offender may appeal t o  the  next superior 
authority after one night from the day when the  punishment was trana- 
miited to There 1s no explanation in the  Code and regulations 
ns  to  why this rule KBS established. Sormally,  this 1s the  t ime when 
execution of the punishment begins, and It proiidee the  offender t ime to 
think about itppeitl There is no definite rule about the t m e  after 
which an appeal may not be made 

6. Legal ~ s b i e a .  

In bath systems, appeals must be submitted in writing and ma)' 
include the appellant's reasons far regarding the punishment BI unjust 
or diaproporiionate 

Before acting on an appeal from m y  punishment of the kind ret forth ~n 
) [the more agerarated punmhmentil. the autharay a h o  

e t o  B judge advooaie of the A m y  or 
or  a Isv epec~slitf or  l a v e r  oi the 

Marme Corns. C o a ~ t  Guard or Treasup Department for  consideration and 
adiiae.  and mag 80 reier The eaie upon appeal from any puniehmeni irnpoaed 
under A n ~ l e  15 If the leqal personnel of the e a t e g o r m  menrioned above 
semmg on h a  stad 01 othewiae aiarlable t o  him. he mag erther 

( I )  refer the eaie for consideration and a d i a e  by appropriate iegcl personnel 
of o m  ai thole  c a ~ e e o n e s  serving 00 the staff of another commander, 01 

12) refer the case ior action t o  B mpenor suihoritr x.ho has appropriate 
l e ~ a l  personnel madable i o  h m  for ihie purpoie "" 
In the Turkish ryetem. the next superior eamnmndlng officer who IS 

to act on an appeal may refer the c m e  far consideration and advice 
to a militar?- judge. In pmct;Lce a commanding officer ni io  has any 
kind of court-martial jurisdiction traditmnaily refers such appeals 
to a military judge for advice. 

Cnder Article 15, a h e n  a w e e  is referred to  B judge admcate,  law 
specialist. or Iairyer for consideration, "he 13 not limited to  an examina- 
tion a i  any written matter camprieing the  record ai praoeedings and 
ma? make such inquiries as he determines TO be deeirable."'80 I n  
this respect there is no difference between the  Turkish and Umted 
States systems 
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7 Pouan O T  supenor nuthonty  

In  rhe rn i t ed  Stare. eysteni, in acting upon an appeal. the superrar 
authority may exercise the same poners with reepect to  the punish- 
ment impaied as may be exercised under Article l b l d l  by the officer 
a h a  imposed the punishment or his S U C C ~ S E O I  in command. Thus,  lie 
may suspend, remit, mitigate. or set aside in whole or in part  the 
punishment imposed a f t e r  haring considered an  appeai. the superior 
authority will transmit t o  the appellant. through channels. B riritren 
statement of his disposition of the case.1s' 

Under the T l l C C  the commanding officer i i h o  miposes the punish- 
ment has no  authority ro suspend. mirigare. remit. or set aside w c l i  
punishment after Its impoiition The next superlor authority,  who 
acts upon appeal however. has the power to  set aside or to  mitigate 
He must make P decision in writing Copies of his decision will be 
sent to  the offender's unit and to the persons who appealed. 

B EXTRAORDISARY REVIEW' 

Under %he United Stetes eyatem, 
[ I l n )  mpenar authority mag exerrire the 18me poaera LB mar- be ererclsed 
by the officer r h o  imposed t h e  punirhment or he a u e ~ e m i  m command under 
134 [para 134, SICMI and .Article l e (d )  whether 01 not an appeal haJ been 
made from the punlihment jS '  

has the same meaning 8s that  gwen to the 
ereept that ~t sieo ineiudea any aurhonty 

~uperiar to that author 
ny superior authority may s e t  aside or 

mitigate the punishment as indiehied in Article 191 a i  the Code, upon 
appeal. or upon d i m v e r y  of an injustice during routine inapectionr 

he term "any ~uperior  aurhorit)-" means "the next superior 
and my authority superior to that  authority Superior 
however hare  no power to  set aside or to  mitigate the 

punishment nithout inspections of duty or appeals. This rule main- 
rains the power a i  the commanding officer who impOsee the punishment 
in hie unit  

S COKCLUSIOSS A K D  RECOMMEKDATIOXS 

The  iaregaine eomparatwe analysis of nonjudxial punishment under 
Artiole 15, VCZIJ and the  ThICC has shown tha t  there are similarities 
and dissimilarities between the t i io systems-some justified Some not 

AR 22-15 p a i s  27 
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To repeat each of these comparisons a t  this juncture n-odd merel? be 
redundant It has been established tha t  the general theor>- and obiec- 
t i res  of both e>-atemi are ziinilar Bath are concerned wnh  maintaining 
unit-discipline and unh proxiding B speedy. iair method of dealing 
with lesser misconduct In several significant respects. h 
systems of nonjudicial punishment differ. Such difierencer 
impraremenra tha t  could be made m the  effie!enr>- a i  the  Turkidi 
s)atem Theee are inearparated into the  foilowing recommfndariana 

111 The offender should ha re  the  right t o  demand inn1 in lieu 
of nonjudicial punishment. 

(2) h maximum Imitation on the punishment of extra duty"- 
which may now be imposed t o  the extent a commanding officer may 
deem necessary-should be prescribed in the  Turkish code 

(31 Bath the commanding officer who imposes the puniehment. 
and the commander who acts on m appeal, bhould h a w  the authority 
to  suspend nanjudieial punishments imposed 

14) All kinds a i  nonjudicial sanctions irathei than o d y  the 3 
most severe) should be avaiiabie to  the appropriate commandmg officei 
for t h e  nonjudicid puniehment of mmdemeanors indicated ~n Xnlelc 
18. TMCC.  In addition. ti the oflender is tried by court-marrial for 
such an offense. the  court-martial should similarly be permitted to 
impose the lesser kin& of nonjudicml punishments. by judicial action. 

151 Article 1641cl, ThICC,  which states t h a t  nonludieiei punish- 
ments may  be impoeed upon prisonere of war. should either he revised 
or abolished. 

161 The punishment of "wrest room" shauid not be imposed upon 
officers icorrectional custody 1s not imposed upon officers under 

(7) The present maximum Imut8tion on the punishment of "eon- 
finernem on bread and WI~I' '  (21 days) should be decreased 

There are severd other dissimilarities between the two systems 
which do not affeot the efficiency of the Turkish system therefore 
no suggestion or recommendations for changes m e  made concerning 
these matters. Theee d i e a i m h i t i e s  have been individually disoursed 
in the preceding chapters and are specifically BE folions 

11) Although any commanding officer having disciplinary authority 
under Aruole 15, UCMJ may limit or w thho ld  the exercise by his 
eubardinete commanders of theu  d m p i m e r ?  authority ~n the Turkish 
system, superior commanders have no such limitmg authority 

12) In the Turkish eyetern, there 1s no punishment a i  '.reduction 
in grade " 

.irticie I:, ucnw 
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131 In the Turkleh syetem, there IS no punishment of "detention 

141 In  the Turkish system, there are two kinds of "reprimand" 
of pay " 

' admonitmn" 1s not imposed as a nonjudicial puniehment 
ates commanders who impose nonjudicial 
t o  mitigate remit. or set aside such punish- 
ding officers hare no such authority 

16) Although under Article 15, UChIJ. only officers or warrant 
officers (para 1% JlCXlj hare authority to impose nonjudicial pun- 
ishment. under the  TZICC 011 commanders, commieaimed or  acting 
noncommmianrd  officers, hare authority TO impose certain forms of 
iionjudicial punishment 

17) The maximum l m n a t m n  an the punishment a i  "forfeiture of 
e United %mer l e  one-half a i  one month's pay for nvo 
Turkey. It IS one-fourth of one monrh's pay iar one month 

lions an rhe paaera granted b? Article 15, CCXIJ, a i t h  respect to the 
kind and amount of punishmenr that may be imposed I n  Turkey the  
President and Xlinirter of Sational Defense haye no such authont? 
although under the Turkish Code. the 3Iinisrrp a i  Sationnl Deiense may 
impose nonjudicial punishment 

1101 There LS no ipalle) ~n the didercnt 6erv1ces ai the Turkleh 
Armed Forces against ~n officer a i  one farce imposing nonjudicial 
punishment an members of a diderent fo rce .  honever,  this E not  per- 
mitted in the  United States Army 

,111 Under . h i d e  15, UCXIJ. any appeal must be submitted 
through the offenders conmanding officer n h a  imposed the  puniah- 
ment,  while under the TMCC the offender appealc directly to the  ncrt 
superior authonry without going to  hi8 commanding officer 

(121 Under Article 15, UCYJ.  only the offendev has the right 
to  appeal whereas under the  Turkish Military Criminal Code. the 
rommanding officer who imposes the punishment, and any person r h o  
II the superior of the offender, may also appeal to  the next superior 
authority. 



BOOK REVIEW 
(Foreign Periodical) 

Revieta Eipanols de Dereeho Militar, lnitituto Franeieeo de 
Vitoria, Seeeion de Dereeho Militar (Con+ Superior De Inreeti. 
gaciones Cientifieaa) ,* 

The main purpose of thia article i s  to acquaint the reader with a 
foreign military law review of substantial merit All too often, foreign 
periodicals are dismissed summarily 8s useful ie@ taale Reliance is 
plaoed on known q u m t i t m ,  and standard or weepred texts are many 
times used exclu~wely. This tends both to stereotype thinking and limit 
exploration into the many are&? of international and comparative l&w. 
Here an attempt Is made to broaden the United Stater military lawyer's 
awmenee~ of other reputable sources of information available to  him 
nnd to  t ry  t o  point the ii-ay toward greater inquisitiveness in the field 
of international and oomparatire Ian The Recisfa Esponola De De- 
vecho Militor 18 significantly helpful m broadening th l r  horizon 

Published by the  Insti tuto Frsneiico de Vitoria. Zlilitary Lair See-  
t i q l  under the auspices of the  Superior Council far Seientifio Inresti-  
gations, the Revisto le dedicated to expounding vmous iegsl problems 
tha t  arise in the area of military Ian The scope of the Re 
international in tha t  its area of inquiry 1s by no means 11mlred t 
or even the Spanish speaking nation8 a i  the world The Insti tute 1s 

weli k n o m  in leghi circles throughout the  nor ld  and has an exeellent 
reputation for sound scholarship 

Although the articles and notes contained in these revieas e m e r  
a wide a m  of military law and the laws of vmoue n a t m e  8s they 
relate to the  military, there seems tc be a common thread runnmg 
throughout. The  editors have made B concerted effort t o  categorile, 
in an expoanor? manner, the  m h t a r y  tnbunale. the m h t a r y  Iaiv and 
junsdietion and the  penal law of as many cauntrles BE possible. Almost 
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mentioned meas.  Further rhere uas  R decided 
militar>- lans of the Latin American nations a 
m e  coverage of the nationa of Europe 

of rhe various subjects under consideration and in the selection of the 
RIEBS a i  inquiry Three rarher broad aieai  m e  g r e n  consrant attention 
throughout there periadiealr military law iiiilitai,v tribunals, and penal 
la=.  

mitted by military persons tinder the jurirdicrion o i  the \BIIOUE mill- 

tries eaiered in rhia area include Argentina Israel l in two par$ 
Korea,  llorocca Switzerland, and the  USER 

In the  field a i  military tribunals the m e s s  of the articles 1s in dehn- 
mg and setting out the court systems and theii eiiecrirenesa m three 
different types of eases t 1 . e ~  workings in time oi peace. in time of 
war,  m d  in time of martial I m  or a declared state a i  emergener 
Countries treated under this heading include Belgium Chile. Ecundar 
the  United Kingdom. and Tenezuela. 

The last major ares tha t  is emphasized in these i r i i s f a ~  is penal 
law This area includes the penal q s t e m  of the country and tends t o  
overlap a t  t u n e s  in to  the area of military 1av s hen discussing i a i i o u s  
elements of military crimes .k in rhe area of mhrary law rhe articles 
are edeentially of B statutory or rexrbaok nature. the &acmes being 
set out with ~eeas iona l  critical comment The eountriee nhare systems 
nere discussed inelude Brazil. Chile. Columbm. Gelman? Luxemburg 
and Spain 

The purpose and scope of this re imi-  will be to usee the C O L I I ~ O D  

thread of some articles and attempt to discuss their value to bath t h e  
Spanish c i ~ l l i m  and military bar as re11 a- their value as source 
material for members of the United Etatea bar. both civilinn and mili- 
tary Due t o  the great wealth of material and the  time span of these 
re i iewi  the man? orher articles covered ~n thli  s e l m  cannot be ade- 
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quately covered and are therefore not included. The purpose of this 
review is to  acquaint the reader m t h  a foreign journal oi high academic 
standing and point up some major meas accented by its editors 

Some general commentr are m order The editors of these rewew8 were 
primarily interested ID iertmg out the vmious laws and systems in 
statute-like iorm, that  ] E ,  in eerting out the function of the eystems 
without much comment or analysis of the pritcrieal effects these lani 
had on the military a~gamzarion within the country under eonaidera- 
tion This IE of ~ourge. a different approach m I B W  review writing 
than  Is generally found 1" the United Stater.  The on!? apparent purpose 

IE to  make the IBF ~ ( e n e w  B source book in 
mall? considered its primary purpose, that of 
of the  law and relating It to present and future 

situations This reader queetmne the use of a I R W  revieii- in this manner 
a i  aueh information le  readily obtainable from the statutory ~ouree i  and 
txa t i ses  themselves For the members of the Spanish military bar. 
there are many far inme easily seeesaible treati jes which corer theae 
subjects in greater detail Therefore, the ULB of these reviews ab primary 
source material within Spain seems eomen hat limited. 

A further question m s e s  on reading these reviews The Spanish 
militany community, like those of the  TBTIOUS other European nations, 
has always been more advanced in the area 
paratixe systems of law than  has its United 
)pet hisrory oi Europe has created, of necedin 
has required B military lawyer TO possess B knowledge of militar:- I N  
which transcends the bardera of his own nation. The rery proximity of 
the  nations of Europe has iarced this ~wmeness on the  military lawyer 
and required tha t  he be prafioienr in rariou6 legal eystema. This geo- 
graphic situation of the  nations of Europe and to  a lesser extent, those 
of South America h a r e  led to  fairly extensive coverage of the  military 
laws oi the %mious nations With such coverage, there 1s iurther 
reason 10 question an almoet textual treatment of these wr ious  sya- 
tems of military tribunals, law and juriediction, as set out in most of 
these articles If the purpose of these artioles was to  inform the Spanleh 
military bar. this writer feels that  they are of limned worth 8s an 
editorial projeot 

However, this a r i t e r  does feel rhat these typea of art ides have far 
more usefulness to the non-European countries such as the  Unifed 
States and the  oauntnes of Latin America nlost  of these articles, 
because of their textual and non-theoretical n&ture, are qwte valuable 
BE B starting paint in obtaining B baaio understanding 01 the  military 
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legal eystems oi  the countries comdered in the  review.^ The s1mplicit). 
of Etyle and treatment IE B defimtr adrantage to the uninitiated and 
d o w e  one to  wen- the necessary skeleton wnhout the sometimes con- 
fuzing next, ui theory and practice. All t o  aiien in the area of inter- 
national law initial misconceptions ~ r m e  due to  the too sudden immer- 
sion in the theoretics o i  B foreign system of law before the readei 
obtsms the initial basic iaundation which will enable him to place the 
theoretical diseuseion ~n Ite proper perspective Therefore. it I S  felt 
that  theae articles 2 have salue as source material for the United States 
or Latin .\meriean lawyer 

Several oi rhe ariioler rewmed do make a c n t x a l  anslysx of t tm 
system 01 law. One such ar t& is ' h I h t a r y  Penal Law and the Code ai 
Military Justice of Chile" by Sergm 11 Roman Tidal This author de- 
scribes the sydtem of military Im m Chile airhin the context af the Code 
o i  Mditary Justwe oj Chile The main theme a i  this ariiele 16 the dual 
role a i  military penal lap and the  internal discipline the penal law 
generatee within the armed forces The protection such B system affords 
the State by protecting ita military potential is oonatantly reiterated and 
intertwined to  show the system's edeentials and place i t  m a proper 
perspective The  author shows how this protection of Chile's military 
potential takes the form of protecting the milltar) from the eirilian 
nutharitiee and from farces wvlthout the State 

The author shoas the structure of his eountr)- 6 miiitrry law and also 
the branches oi the Chilean military penal law He paints au t  the 
dichotomy which IS inherent in the military penal law, that ie, that  
such penal l a w  IS bared w t h m  the general framework of the Code o i  
Mzlttary Justice and must adhere to  the normal and general principles 
o i  law as set out m the Code while a t  the same time remaining B separate 
entity. creating its own eeparateness irom the rest 01 the Code This 
treatment o i  the penal law as B part  of the  whole, and yet a t  the same 
time independent of the Code's general propositions, mtngues the author 
und a great deal a i  attention is paid to  this duality. While not B new 
>de&, the author's tre&rment le  cardul ly  explained and supports his 
original premise 
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However, thls article does not explore the Chilean penal law in 
great depth and, ae the author admits, diecusees the topic mostly 
in general terms. No attempt 16 miEde to reconcile this duelity. The 
author exhibits the eyetem rather t han  analyzes it Yet, this reviewer 
feels t h a t  this article, by itself, has merlt far the  United States bar m 
tha t  i t  takes the  reader by the  hand and mtraducee him to  the subject 
matter in a clear and forthright manner, buttressing with facts the two 
roles of the penal law system and its  dual interpretation within the  
Chilean Code. 

I n  the next edition of the  remex, this sbme author does go lnto 
greater depth ~n explaining military crimes found in the Chilean Code 
of Jwttce.' This article begin8 by explaining the sbsenoe of definition 

the Chilean Code as I t  relates to  mili tary mime3 The author p o d s  
out tha t  the Code defines the  W ~ I O U I  crimes by discussing the crime 
itself rather than embracing B concept ai military orime and then dis- 
m w n g  the  material aspects of the orime w t h m  this ambit  I n  ehort 
I t  would Seem tha t  orimes pertaining to  the  militnry do not reeehe 
epeoial trestment,  and the definition of mili tary orimes m u d  conform 
to the  general definition of crime m set out in Volume 1, Article 1. 
oi  the P e d  Code Yet as dieeueeed in the previous article, military 
penal Ian, &is0 retains 8 separate identity a i th in  the Code deapite it6 
basic conformity to  the Code's principles 

Because of this duality, the author explores the doetrlnal canoept 
of military crimes, setting out the ~-8rious general principles tha t  gorern 
theee crimee. He then discueaee those crimee which inherently fall a i t h m  
the military penal framework and those which are ancillary or adjacent 
but which must neces~arily be oontrolled through militaq' tribunals I t  
ia here tha t  the "separatenerd o i  military penal law 1s more clearly set 
out for the reader's benefit. The  treatment of both conoepts of military 
crimes, those inherently military and those tangential, 13 thorough and 
takea up  the great majonty of this article, including such topios as the  
requirement of obedience in the  militmy and the  Special laws concerning 
w.iioue o i rwmet ; tnw tha t  become integrated and a part  a i  the concept 
of culpability. I n  viewing th i i  article together with its predeceasor in the 
earlier review, these articles approached the type  oi article the common 
law lawyer would expect M find m a l a a  r e r ~ a . ~  
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Anothei article of particular merit wad The Organization of X l i -  
tmy Justice LD Brazil" by h r i a  Tiburcio Gomea Carneiro6 The 
artiele is of particular interest to the United States lawyer m that it 
d i m s e e s  the hlrtarm.1 bails an nhich the Coda oi .Ilditary Jwt ice  and 
the Mditary Pami Coda are founded 

B>- delving into the history of militnry J U P I C C  a i th in  Bracil the 
author shows haw mllitary l a w  evolved Into a q m i a l  type ai law ar 
distinguished from the judicial pauer of the state. This special cate- 
gorization arose not  because the military was 10 be treated as 8 special 
CI&EB, as in the Middle Ages. but because the  State recognized the 

and therefore established B category a i  

The article discusses the  fight by ~ e r t s i n  leaders in B r a d  to  hare  
the  system of military law and > t i  tiibunala covered in principle by 
the B r s ~ i l i a n  Constitution. As a result ai  the efforts of these men and 
the books they published, military law and military tribunals were 
fin&lly included in the 1946 Consmution The author feels, however. 
that  the precepts set out in the Constitution are not being mict ly 
:Idhered to today by those applying the Code oj Mzlttary J w t i c e  or the 
Military Penal Code .  He feels that  chis has aoeurred primarily due  
to the lack a i  expertise by his countrymen in applying both these Codes 
AT $his point, rhe article sets out the  organs a i  rnihtary p i l e e  in 

times of peace and in times oi \\ar paying particular &ttentmn TO the 
role of the Publie Military Mimiter and the assimilation of military 
!&v into the regular legal iriimework of the  c o u n t v  The author ieels 
that  in man)- ways,  the military law of Brazil hae still to conform to  
the judicial power of the State despite his belief that  in deiending an 
accused under Brazilian military lmv. the accused ha8 sufficienr pra- 
tection in most cases and, m some instances even better protections 
than those afforded his felloii- countrymen under the civilian pdicial  
power of the State Once again, the author stresses that a more careful 
inrerpretation of the Canstiturion and the various oodes w11 help to 
remedy the defects ID the  system 

The article ends n i t h  B dlsousemn of the competency a i  the nnlitary 
tribunals m peace and war. I t  15 a t  the end of that  Section that the 
author makes a plea ior Brazil to follow the example of Spain and 

'Game3 Carneira La O i g a n i r a c m n  De La Justuia .\f.lt!or En El Brarl.  16 
REIIWI Es~rxorn  DE Draicna .~IILITIR 93 (1863, 
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ret up an institution similar to  the Inatiruto Francisco de  T-itorla, Secelan 
de Derecho Ililitar, which will help LO train the necessary speclaliata 
I" thlc area of mili tary l a i r  and also undertake inrestigatione con- 
cerning the law tha t  wili properly relate it t o  the iudicial power of 
the s ta te  

International i a x  IE well covered in the reviews The malar thrust 
of the artioles m i t t e n  in this broad area are the philosophical dia- 
unctmm between vhai constitutes B "lust" ii-ar as opposed 10 a "legal" 
war. One moh article 1s by Anwnia Pastor R i d r u e p  "Contribution to 
$he Study of the  Humanirarian Law a i  War:  Concept Contents and 
Xlature." ' 

This article foiloxs the dietstea of the humane lax ai  U B I  as enunci- 
ated by Kunz. The author argues that  v a r  1% essentially a conflict 
between states and not between mdinduals,  and that man is &dua l ly  
fighting man nithout any per~anal  intention or desire t o  do SO. For 
this r e & ~ o n .  he feels a need far lega l img and protecting certain barie 
rights He feels that  the Geneva Conventions here very importitnt 
in codifying these rights. and h a w  oreatecl B minimum inrernational 
standard whioh ~ l m o s t  all nariane will adhere to  H e  discusses the role 
of the Red Cross vis B v i 6  rhe belligerents and the civilian population 
H e  firmly believes tha t  in the =.ars to come. the eiYilim population nil1 
be committed and there will be almoet no differentiation between the 
c i ~ i l m n s  and the belligerents actually fighting on the  betriefields The 
article shows how the  legal system created by the  Genera Convention 
works on the basis of reciprocity, bur it also paints out :he author 's  
belief that  there are some rights that  mu6t go beyond the  recipraoity 
of the Geneva Convention Basic rights, according to  the author, would 
inolude the  aid or care for  the  wounded and rhe protection of nan- 
participating oivilian populations .4ceordmg to  this amole,  euoh pro- 
teetione would eliminate rhe euperfluoue attributed of war. The need 
iar these added protections IE the  belief tha t  the Geneva Convention 
will help in limiting war against the oivi1ie.n population and @nst 
the belligerente only on rhe basis of what is neceesary It is bemuse 
of this creation o i  B minimum standard of conduet chat the author 
desires that  t h e  more weeping concept oi B humane law of war be 
superimposed onto the  existing Geneva Convention. By stressing this 
humane approach to war rather than the mere legal requirements ai the 
Geneva Convention, ~ o m e  sense of B super international force is creared 

.Pastor Ridruela Conlnburrar AI Esivdio Del  D i i r i h o  Humanztano Belico 
Conoepto, Contrrido Y J o l u r o l r r u .  7 R n n n  E s ~ ~ a a w  Dr D ~ ~ s r o  > \ I I L I ~ U  
53 11969) 
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which transcends the existing international standard and imposes 8 

higher standard than what is now legally acceptable Further.  this 
higher standard would also be applicable to  internal were as it is not 
restrioted by legal Iimits.tioni but 1% rather enlarged by moral conridera- 
t i m i  The author IS not directing his attack against wv&r 8 s  such but 
rather IS trying 10 create B standard that uill help TO limit It. espPclall? 
ne to i ts  effect on civilian populatmni 

Another article that  was quite p a d  in this area i d  one miitten by 
R h p a a k i  and TTqrmghaus ,  "The Protection a i  the Rights a i  Alan 
~n Caie a i  X'ar."s This amide also talks in moral terms BE dmtm- 
gushed from the legal minimums established by the Geneva Conren- 
tion a i  1949 and the Hasue Conference The authors feel that  these 
agreements between nations are a step in the right direction but are 
not to be considered as the highest meam of achieving concord m this 
ares Arguing along natural law principles, the a m &  paints out tha t  
there are IBAS and moral forces inherent in nature whieh compel nations 
ID honor the rights of the human combatants ID time a i  war Reliance 
in this article 18 also placed an the concept that  war LI between st&tes 
and  not between individuals. which mrries the authors towards rhe 
eonelusion tha t  as man i s  not culpable individually for the conflict, 
he should. therefore, be granted certain inherent rights and protections 
No moral stigma IS to  be asserted to  the indiridual combatant and 
thereiare no penalty ehould be impoied. 

Another noteworthy article in this area 1s by D i m m i  S. Comtan- 
topoulos, "Just  War and Legal War"8  Although moral and E U ~ W -  

l ega l  1au.s of war are discussed. the main thrust a i  the argumenr here 
IS tha t  "just" "BE are ereentially defenaire in nature. AI! wars not 
defensive m nature are "unjust" and the author equates the term 
",injust" with illegal. The bulk of this article goes into supporting 
chis thesis, with reierenees to  man's awareness a i  the correctness of 
this position, a3 witnessed iar example by the League of Kations and 
the Kellogg-Briand Paor. 

These articles, 88 26 elideneed by this brief n e % ,  m e  couched in 
abstract terms The rublect was treated primarily in philoraphicsl 
terms. with little attempt made to find n solution to the problems or 
TO suggest methods of wearing the wr io i lS  principles into the realities 
of war todsy Aa far as they went, these artleles are fine declaration8 
of how men ought to behave in times a i  war and the reasons \Thy the? 
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are required to  do 60 However, this ievienw would have been more 
interested in an attempted solution or st least a different paint of YEW 

BE to  means of reconciling ideals t o  practicalities 
The  rtrtielea diecussed in this r ev ie r  are but 8 few of the  many fine 

articles to  be found in the Revisto Esponola de  Derecho Mildm They 
cover B wide range of topics within the ares of international snd oam- 
parative law For thoee who read Spanish and who &re interested in 
another viewpoint concerning the international and comparative legal 
queatianr 01 our time. this rewewer strongly recommends these r ev iew 
and believes that they will be of significant ralue 

X l r o ~ a ~ r .  R SOXIEFREICH * 
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