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PREJUDICIAL JOINDER: THE CRAZY- 
QUILT WORLD OF SEVERAWES* 

XIajor Dennis h1. Corngan" 

I. ISTRODUCTION 
Perhaps the most important decision made bv a civilian prosecutor 

or a military P C C U S ~  is the method of chnrgiAg an alleged criminal 
act.' T h e  decision is parricularlv difficult where separate criminal 
offenses are subject to the same proof or where a group of persons 
is involved in criminal canduct. Joinder and severance of offenses 
and defendants pose significant problems in modern criminal ad- 
ministration because the charging decision affects [he allocation of 
scarce legal resources and the a b i l q  of our crimmal process to  
accord defendants a fair trial. 

T h e  problems became more troublesome during the l a x  decade 
because of the increased incidence of group-oriented crime. \lore- 
over, the increased incidence w a s  accompanied bv a concomitant 
increase in media attention to rhe trials of the gr&p members. In 
the civilian sector the "ens media gave the  trials of mas5 offenders 
wide publicity. For example, the trials of the "Chicapo Seien," the 
"Harrisburg Seven," and the "Gainesrdle Eight" ' were lead 
stories in all major news media. T h e  military justice system was 
also scrutinized closely by the public. Coveiage of the " \ I s  Lai 

* T h i s  erticle U . ~ S  idaprcd i r m  2 chew preionred to T h e  Judge Advocate 
Gcnerdr School, US hrmr, Chsrlorreri~lle, Virgmn, u . h h  the  author \ \ a 3  8 

ber of the Bars of Sow Jer ie i ,  the U 5. Supreme Court. the U S 

I057 ( 1 9 5 5 ) .  
2See eg,  T h c  Kew York Tmci Index 1969. pp. 1814-!6. 1970. pp. 1585.90; 

cf., United SIXEI V. Dillingrr, 472 F.2d 340 (7th Cir. 1 9 7 2 ) .  CLTI. drnrrd,  410 US 
970 (1971). 

S S r r  e.g, T h e  Nex. Yark Timer Index 1970. pp. 161. 1844. 
' S r r  r g .  The  NEW York Timer Index 1574, p 1711 .  

1 
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\laisacre" the "Presidio \Iutmv,'' the "Green Beret" cases' 
and various incidcnri of fraeeingi5 &s indeed masiiie. T h e  hiohli 
publicized acquittals in rher;>ases iocuied the public's and  the &,;I 
profession's at[ention on the seemine fu th tv  o i  mass prosecutions 
on the one hand and the \ r m e f o l  d;plmrlan of rime. money and 
manpower in separate trials on the orher. 

IC would be naire to  conrend that t h e  CIUSC o i  these acquittals can 
be traced solely to  an error in the decision to  proceed with separnrc 
or mass tr>ds. Howm er. 1t is significant rhat the prosecutors and rhe 
accusers in each case n e r e  faced w t h  difficulr charging decisions 
under p m d c r  rules that on their face gaie them little guidance. .is 
the prosecutors and accusers in these cases discovered, the vague 
joinder rules are "among the mosr comple\ m the ~TI,oIc field of 
criminal procedure." 

In the light of rhe high acquirtal rare in mass trials for group ai- 
fenders. a staff judge adracare cannot confidently ad!-ise referral of 
charges to a l m r  or common trial merely because rhe facts would 
permit such referral under the r a p e  rules p i e r n i n g  the drafring of 
charges'" and the referral of charges to  1 o m  or common t r ~ a l s . ~ ~  T h e  
staff judge adrocste. and the rnilitar>- judge reviening the inirial 
charpinn decision. r n u s  c o n r ~ l e r  the !more fundnmeiital quewnn 
aheihe;'in the  parricular case joinder n-dl both afford each accused a 
fair trial and at rhe same time g x e  the Government an opportunity 
for an  effective prasecurion. 

The  purpose of rhri article i i  to a s s ~ t  the itaff iudee r d i o c a t e  
and the milmr!- judee  in reioliing that fundamcnt'al qucitmn. 
The  article esamines the morion to sever on the ground of 
prejudicial joinder of defcndanr? undcr p x q r a p h  69d. 11112ziii/ 
for  Courts-Ilartiai'? and Rule 14 of thc Federal Rulei <>i Criminal 
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Procedure.'l The  conflictme considerations inherent in the choice of 
the appropriare mode of rriA of aroup offenders mast often arise and 
can best be analyzed within r h e k n t e r r  of rhe motion to serer. A n  
e u m m a t m n  of the judicial d o i s  to the \ lanual  and the Federal Rules 
will be made to discover rLe particular manner in which the courts 
have applied rhe r a g u e l r  worded rules to  recurring fact  situations. 
Finally, this article-addresses the issue whether the use a i  discre- 
tionary sereiance rules 1s the most sansfactory method a i  accommo- 
dating the accused's and the poxernmenr's c o m p n g  interests. 

11. PREJUDICIAL JOlSDLR DEFINED A S D  DELNITED 

A THE DEFIYITIOS lf/SJO/,\DER A.VD PREJCDlClAL 
IOIA-DER D/STI\GCISHED 

\Vhen a defendant is charged 101ntIy n i t h  a codefendant, the 
court may serer their cases f o r  trial. In  lust'fying its action, the 
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court will assert rhar the defendants were "mirjoined" or "prejudi- 
cially joined.'' T h e  te rms  "mqomder" and "prejudicial joinder" 
might seem simple to define, but a great deal of confusion has arisen 
Ln the casc law because of the misuse ai  the rwo terms.'' Appellate 
opinions are replete with admonitions to defense counsel who, in 
the courr's opinion, failed to dirringvish beween misjoinder and 
prejudicial joinder.'a A short descr ip tm of t h e  many uses of the 
terms "misjoinder" and "prejudicial joinder" is necessary to clarlfy 
the scope of our discussion. 

1.  "Mirjoinder" 
Paragraph 26d of rhc Manual defines a joint offense as one com- 

mitted by two or more persons acting together in pursuance of a 
common intent.'8 Rule 8 ( b )  of the Federal Ruler permits a iaint 
charge where defendanrs are  "alleged to hare participated in the 
same act or transaction or the same series of acts or mnsacrions 
constiruring an  offense or affemies."" Both the milirary and rhe 
federal practice perrnir charging defendants jointlv a h c r c  all the de- 
fendants are charged under the law of principals, iiders and abettors. 
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accessories before rhe fact, or conspiracy.ls If the joinder of defen- 
dants does not satisfy paragraph 26d of ;he Xlanual or Rule S(b) of 
rhe Federal Rules, respectively, the term "misjoinder" IS properly 
used and sutomaric severance is required.'O 

2.  "Prejudicial Joisder" 
There  are two  improper usee of the term "misjoinder" where the 

term "prejudicial joinder" is more appropriate. 
Furt, rhe term "misjoinder" has been loosely applied ro common 

trials where the trial in common may unfairly prejudice an accused. 
Common trials are not permitted &der a strict interpretation of 

13\ICII.  1969, p w  26d.  See Act of Ocrobar 31, LPII. Is USC. I 2 11961). 
United Stares v. Hope. 1J F R D .  183  ( E D  \Til. 1971). Unircd Stares v, W'rrh- 
ingrm, 31 C.\IR. Io1 (ABR 1 1 3 1 .  Accessories after rhr fact mag not be chirgcd 
)oinriy. hlCM 1969. pari X d ,  Unrred Srarer V. Wiihingron. 13 C.\I.R. 105 (ABR 
19611 

la Tillmrn V. Unircd Starer. 4Q6 F.2d 930. 911 n I 15th C m l  w c a t e d  on o h m  
p o d 9  jlj to m e  d e f e n d m i ,  e m  d m e d  oi to o f h m ,  391 US. 810 (19691, Unircd 
Starer Y. Bodmheimcr, 2 US.C.ZI.A. 103. 7 C M R  6 ( I9IJ l .  But see United Stsrcs 
s. Schrffer. ?66 F.?d 111 (?d  Cir. 1919). ofd, 362 U.S. i l l  (I9601 (\%hen the 
C O Y ~  ruled that lf a conspirrq count i d s  IO reach e j u r y  the diverse c o ~ n f i  igainrt 
individual dcfondinri ue not m u p m e d  if rvbjrcr to the same proof m d  rhorc i s  ul 
1 p p n m t  zbiencc of bid fmrh on the p m  of the Govcmmenr). For 1 dircvrrian 
m d  bibliosrsahv concernhe miimndcr of def rndmt r  ICE NOW lander of  Defm- 
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Rule 6 ( b )  of rhe Federal Rules2@ bur are provided for m paragraph 
3 3 1  of rhe Alanual h coinmnn rrial is  one in which deiendanrr are 
tried together b u r  are charged iepararelk-.?' -4ccuied ma! be tried 

legall!- proper. rbere E no ''miilomder." as char : e m  LS properl>- 
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used; rather there is "prejudicial joinder" for which a court may 
swer the defendants m the interest of iustice. 

A second. related misuse of the term "misjoinder" occurs in joint 
trials where the charges are appiapriatelr drawn but rhe trial of the 
defendants together would prepdice adme of rhem.25 Again, since 
the rules pertaining to the drafting of the charger and their referral 
to trial are satisfied, the u x  of the term "misjoinder" is improper. 
"Prejudicial joinder," the subject of this paper. i s  the term of ar t  
IO describe the grounds f a r  the grant of a morion for severance in 
joint and common trials pursuant to paragraph 69d of the Manual 
and Rule 14 of the Federal Rules of Criminal Procedure.*8 

Y Donohew. 18 U S.C hl A 149 19 C \I PI 149 119691, L'nhcd Srirer T Whiir, 

7 
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111. THE PRACTICE. ~ O S C O S S T I T L T I O S 1 L  RULES 

A .  T H E  TRIAL ICDGES DlSCRETlOS 
Prejudicial Iomder as a ground for severance has no sratutory his- 

tory,?: The rule 1s an apparent er;teniion a i  a common lau practice. 
At common law,  in many pmsdicrions the joinder of defendants did 
not increase the aggregate number of defense challenges, the defen- 
dants had to share the same number of peremptory challenges which 
each individual defendant mould have had if he had been tried sep- 
arately. In these jurisdictions, the c o u m  developed the rule thar they 
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would sever if rhe defendants prored that the prosecution had joined 
them in bad fairh for the sole purpose of limiting rhe number of 
peremprory challenges for each 
As the practice continued, c o u m  began to  recognize arher possi- 

ble grounds for granting seierances in the interest of justice.z8 Rule 
14 of the Federal Rules codified rhe erisring case law perraining to 
the trial judee's dircrerionarv grant of sererance. The  Rale was 
adopted w i t k k  apparent d&greement among the advisory com- 
mittee members,'" they mere apparentlv more concerned with mis- 
joinder of defendanrs under Rule 8 (b )  and rhe misuse of consoli- 
dation of c a m  under Rule 1 3 .  \Virh the exception of rhe second 
sentence concerning rhc rrial CUUIC'I aurhoritv to examine any pre- 
trial starementi of a co-defendant prior [ o  trial, Rule 14 has not 
changed since its f i r s  draft ~n 1940.31 Providing for severance or 
orher appropriare relief. rhe Rule g r a m  seemingly absolute discre- 
tion ro the trial judge to seier eren though rhe joinder of defendanrs 
complies with Rule S(b) ,3z 

Ride 14 of the Federal Rules was the model for paraeraph 69d 
of the Manual .  Ir lodges broad discretion in the militarv 1;'dge. T h e  
3lanual appears to distinguish beraeen severances in joint trials and 
severances in common trials, encouraging greater liberality in 

ZSSee  United Srarei \ .  \lirchanr. 2 5  L'S ( 1 2  \Vhe8r.) IS0 (IS?:) i ihere \Ir. 
Juirrce Story ~ u i l i n e s  the common lh bails for rhe rule of dscrerionary rerorance 
a h r r e  d e f c n d i n e  hare k e n  p m d  in the same mdicmenr.  Cf. Unired Sfitor I. 
Ball. I 6 1  U S  662 ' 1 8 9 5 i .  T h e  limiratmn of p e ~ e m p t m v  cb.allenger conrinues to 
face ~ ~ n i i i ~ ~ i o n a l  arrack, V n m d  Srare i  j. Prouenrrno, 240 F Supp. 191, 410-11 
l D X J > .  . W d .  351 F.!d 1011 ( Id  Clr 19411. cert dr i t rd  364 V S  905 (19661. 

People j.. King, 240 Cal. 4pp Zd 169, MI-02, 49 Cd Rprr. 5 6 2 .  569:o (Dar Cr. 
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granring sererances in common r n a l ~ . ~ ~  Houexer, the Court of 
Military Appeals has qualified the polic>- of liberalit)-. 

\Ve r e c o p m  IS p'rigaph 69d. \ l m u a l  for Gum- \ lamal ,  Cnired Strler. 
1931, S I B ~ O I .  rhar  a rnotion far se\erince d t  a common m a l  i b u l d  be hber- 
all) conirdared and rhir sn accused iihoie cs 
need not p ~ e i o n r  50 cogent 1 reason to  br tried qmrrrely IS 8" m u s e d  an a 
joint m i d  YmutheIess,  rhr mdderlymg ~ I E S  ere the same ~n bath I"- 

I ~ ~ C C I ,  and p o d  c a m e  musr be shown 11 rhe accused ~n 8 common m a l  
rocks ra h i r e  2 ialid order of Iomder modified3' 

T h e  court relied hear i ly  on its earlier opinion in Umted States I'. 
Eoampj In Evani, the court held that in a joint trial the defendant 
must do more than merely allege good cause ro obtain a severance; 
the court insisted that a sboving of good cause must be made. In 
short. i c  appears that accused m both joint and common trials face 
a difficult burden to obtain a severance. 

In order [ o  obtain a discreoonary severance or a rerersal of a 
convicrion based upon the trial court's abuse of discretion In denying 
a re\erance. the movant must afirm2tkei)  show i p e c i f c  prejudice.SB 
or, as stated in paragraph 69d, good cause.3i As 3 practical matter, 
the likelihood rhat his shoving wi l l  perruade the trial or  appellare 
court is rather small. 
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When an accused mores for severance, the trial court assigns him 
the burden of proving specific prejudice caused by joinder. There 
is aurhoriry for the proposition that the burden is a particularly 
heavy one where there is a conspiracy charged ~n the federal courtsss 
or where, in the mdirarv. the charee 1s a joint offense.'8 Conrerselv, 
the courts recognize rhar the b u d e n  of proof is somewhat less in 
civilian practice where any orher joinr offense i s  charged" and in 
mdirary practice where the accused are tried m cammon.'l Even 
where the courts apply a less stringent srandard. they require that an  
accused do more than make a mere allegation of prejudice!2 

Moreover, the courrs indicate that even if the accused clearly 
proves specific prejudice. the rrial court may still properly deny him 
a severance m the exercise of the court's discretion. 

E. THE COCRTS' RELCCTATCE TO EXERCISE 
DISCRETIOX 1.V THE ACCUSED'S FAVOR 

One cornmentaror has opined thar rhe rules provide an accused 
a remedy "more thearerical than real." For example, the courrs 
ha! e applied the rules pertaininq to the nming of a motion to scier  on 
the ground of prelndicial joinder to  the daadvanraoe of an accused. 
Where rhe accused mores before trial to  sever his & e  from those of 
his co-accused, the trial courts often treat the morion as premature. 
T h e  treatment is especiallv baffling in l q h t  of recent amendments 
to Rules 14 and 17 of the'Federal Rules"' These amendments pro- 
vide fnr in c[iiiiern inspection of defendanri' pretrial staremenrs, the 
amendmenrs mere designed to provide the trial court wirh the necer- 
sary evidence to make a pretrial evaluation of the potential for preju- 
dice flowing from joinder. However, courts contmue to reject 
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motions as p r e m a t u ~ e ' ~  or deny them without any evaluation of 
evidence.'e 

If the defense counsel fails to renew the motion later at trial. 
appellate courts rend to den)- appellate relief because the motion IS 

considered aaii  ed even i f  the defense counsel's pretrial prediction of 
prejudice comes to pass at  trial." And although appellate courts 
have held that a trial judge has a continuing duty to grant a serer- 
ance where prejudice because of joinder infects any stage of the 
trial,49 a failure of counsel to  more for severance mili be held to be 
waiver and appellate relief will be d e n d 4 e  Suiprisinely even if the 
defense counsel makes his r n a l  motion, the court may treat his mo- 
tion as unrimel!-. If the defense counsel does not perceive a need for 
a pretrial motion but events dictate the need during t h e  trial, C O U ~  
are prone to den!- the morion as unrmiel!-.5" T h e  result of these d e s  

a United S r m r  r. Isaacs. 111 F. Supp 1323 ISD 111 19.2). U n n d  Stiier T 

\ViIhezs. 101 F. Suao. 611 1 N D  111 1969). Unirrd Srare i  $ Dmeuirdi.  20 FK.D 10 
( S D S . T .  1516) 

18 Unired Srrar v Hanry 329 F. Supp. 1101 I S D  NY. 19711, Unircd Srrres 
r Addonillo ill F S u m  186 I D X  1 I9'CI order a T d  411 F l d  49 ( Id  Cir 

premlruriry mi!. result. Prlmrll v United SI~IPI, 297 F!d 11 '8rh Ctr 1561). Young 
I. United Srarei. 288 F2d  158 I D C  Cir 1961:. Bel!,?, v. United Srare i  271  F2d  
181. 187 15th Cir. 1960). \\hero the  defense chooser to d d o r r  its eiidence ~n mh 

195.196 1SLlLS lP60l 
Is Cnifed S r a r ~ r  v. Frenkim. 452 F.2d 926 (8th C l r  L9:II. \ lee  ,. Umted 

%IIE% 116 FZd 467 (8th Or.  1961). crrf d m i r d ,  I 7 7  U S  W :  (:96?i. United 
Stlrar \, Oliver. I? US.C \].A. 192. 13 C \ I  K 404 0561) 

60Un~ied  Sraren Y .  ilorilrr. 4'7 F2d 1109 (5th C n  1973). B e l u n  v U r m d  
Snrli .  273 F.Zd $83 .  587  (5th Clr 1960). United Starer Y Olirer, 14 U S C Z l h  
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regarding the motion's timeliness IS to sererely limit the availability 
of relief under paragraph 69d and Federal Rule 14. T h e  defense 
counsel must urge a specific, recognized ground for severance and 
satisfy the burden of proof at every stage of the proceedings. 

Even if the defense counsel identifies a specific ground for sever- 
ance. the courts may simplr rejecr his argument out of hand. 
Many courts, after stating th; particular ground advanced by coun- 
sel, dismiss the ground as, in effect, a mere asserrion that "there is a 
better chance of acquittal in separare trials,"61 .After dismissing the 
asserrion, they menerallv add htrle, if any. analvsir of the merits of 
counsel's pa&lar complaint in light af the ipecific facta of the 
case. For example, in United Stater t,, Cahbm,62 some defendants 
contended that their trials should be severed from that of a p ~ o  se 
co-defendant, who ineptly cross-examined certain female witnesses. 
T h e  movmts and ri.e court characterized the cross-examination as 
"disastrous." T h e  courc, relying upon the rubric of " a  better chance 
of acquittal." rejected the cbntention uirhour eren describing what 
the testimony v a s  or how it could prejudice the mouants. T h e  court 
simply held: "The difficulties af which these fire defendants com- 
plain are nor essentially different from those which any defendant 
might suffer in a joinr trial if the efforts of counsel are not caordi- 
nated." In reviewing the denial of severance motions. appellate 
courts are prone to rely upon other phrases as mire as "a better 
chance of acquittal." Thus, in place of critical analysis. assertions 

13 
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1 .  Senrimom Concevnmg the Defnidants 

Because of the common assumption that "birds of a feather flock 
tomether," the joinder of defendants with varied backgrounds and 
c2racter  traits can prejudice an accused joined with an unsavory 
co-defendanr. Courts have recognized rhar the mere character of a 
co-defendant may potentially justify a severance. bur rarely grant 
one solely on thar g r o u d e D  Thus  the motion was denied where one 
of the accused was handcuffed in the presence of the jury:' and 
where some accused became so unruly thar they had to be bound 
and gagged before the C o w s  are hesitant to grant a sever- 
ance on the ground thar co-accused are disruptire at rrial because it 
would, in effect, encourage them to obtain severances through inren- 
tional misconduct before the But even where that factor 
is not present, Courts generallv deny a sererance to one accused 
joined with others who are habhual criminalsB4 or whose prior crimi- 
nal record includes conrictiona or uncharged misconduct admissible 
ar trial.* Sa too, it has been held that a defendant iS not entitled 
to severance where his co-defendant has been the sublect of 

Under Conipirxcy Indiment i ,  9 Bamlur~ L Rrr I63 (1910). Derrloprnrnrr m 
the Laa-C~#mmrl  Compare), 7 2  Hmb. L. REI.  Y20, Y80-85 (195Y1. 

.Aurhonnei cned nore 18 iupro. 
60 United Starer , Hanlon. 2 Y  F.R D 481 (\I'D. \lo 1Y6611, Unired Sr i re i  v 

Benrrena, 193 F. Supp 481 IS.D.\-T. lYb0). L. Onmuo, CRIWYAL P a a a n r - ~ ~  EROV 
AWJT m .APPUL 319 (1947). 

e1Unxed Srirer Y .  \larshdl. 418 F.2d 446 (2d Cir 1972). Unirod Starer Y. 
Barnbergor. 456 F1d 1119 (Jd Cir 1. cert. d m e d ,  406 U S  965 (19721, AlcDondd 1' 
United Smm 89 F 2 d  128  (8th C l r i  i e i t  denied. 301 CS 697 l l 5 3 7 l .  But Me 
kmta i  >.~Caid ,e~I .  ;57 F. Supp 681 ISD Ohio 19 
elrhough the c o w  ruled that the dtirupoon of the co 
ground for I grant of re>erince). 

8ZUnired Stater r. Benoeni,  119 F.!d 916 (2d Cir l ,  c m  denied iub n m .  
Ormento v. United Stares, 375  U S .  240 (1963) Cf .  l lnired Stires \ Dellmger. 
472 F.2d 340 ,  385-91 (7th Clr 1972). cmf drnird 

03 United Srnor > .  I r r l r r .  I74 F.2d 179. 1 V 3  
E ~ o h  V. Unired Srarer, 362 U.S. Pi4 (1960) 

0 4  United Srirer Y .  Johnmn, 298 F Supp. 58 K D  111. 19691, United Srirei 
Y .  Barber, 296 F. Supp. 7Y5 (D. Del 196ui. Unned S m e i  v H d o n .  29 FRD. 
481 ( W D .  \ lo.I962).  

'IUniied Stater Y .  Early, 482 F.2d I3 (10th Cir. 1973) ( u n c h q c d  mi imnduc0 ;  
Unrred State3 r. H d o n .  2v  F R D .  481 W'.D Ala. 1962) l p m c  C O ~ V ~ C ~ O P A  

similar to rhc offcnrc chirgadl.  See Spencer v Texas. 38s U.S. 559 (19471, H. 
K l ~ l r s  Ir H. Z s i r u ,  Tm A ~ r i a i u r  JURY 180 (19661. 
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per, a m  e pretrial p u b 1 ~ c ~ t P  or here rhe co-defendant's reputar~an 
far  criminal acrlrltv is k & a  n throwhoot  the cornmimic\ .? 

Even where one'co-defendant eri'nces bv his actions a consciour- 
ne% of guilt of a joint offense by Aeeing'durmg trial. a severance 
will not be granted.09 Similarly, courts consistently reject a motion to  
sever 7% here one co-accused pleads guilty to a joint offense. rejecting 
as speculative any contention rhat the jurv, finding the co-actor has 
committed the crime. will tend to find the ather named defendant 
guiltyunder a "birds of a feather" theory.e8 

2. Sei2tiiuenti Reiarhig to Prosecutors and Defense Counsel 

During the trial, jurv deliberations can be calmed bv sentiments 
of anrag&n or sympathy towards the advocates far  either side." 
T h e  general impression a i  a strong prosecutor, assisted by rhe gov- 
ernment's powerful imesrigatary agencies, usuall!- creates some 
r p p a r h y  toward the accusd ' l  H m e i e r ,  in a joint or  common 
trial, rhe gorernmenr's advantages can be dawnplayed and sym- 

Crrnchetri 115 F ? d  I 6 4  l!d Cir 1961) 
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parhy can be engendered toward the prosecution. Arrayed against a 
battery of defense attorneys, the prosecutor can porrray himself as 
an underdog. Add ro this the ordinary laymen’s aversion to group 
crimes or crimes plotted in secrecy, the prosecution b y  proceeding 
with a joint trial can archesrrate the senriments of the jury toward 

In rhe exrreme tension of a joint or common trial, defense counsel 
often assume a combative attitude. Such an attirude can severely 
damage the defense in the jury’s eyes. For example, in the famous 
espionage trial of Julius and Ethel Rosenberg, the defense counsel 
at times were overbearing in examining witnesses and in remarks to 
the judge and the jury. At least one commentator has suggested that 
this overbearing was as damning as any of the evidence against the 
accused.‘8 

These subtle tactical considerations are not recognized as indepen- 
dent grounds for severance. However, an astute defense counsel will 
point to these cansiderarians as additional mpporr for a severance 
morion based upon the occasionally recognized ground of prosecu- 
tion merreachino This overreaching can rake several forms. 

One  form &sts of forcing an accused who i s  a minor paitici- 
pant in a joint offense to exfend time and monev he would not 
orhenwse expend bur for  the lengthy trial of his cb-accused.“ T h e  
major participanr also claims unfairness in these cases. H e  generally 
argues that the prosecution, awa~e  of the financial burden a lengthy 
trial mill impose on minor participants, is attempting to farce the 
minor participants to plead guilty. Then  the prosecuror may use 
them as witnesses against the co-difendants in return for recommen- 
dations for leniency. Courts hare generally rejected this harassment 
contention.r6 In Cnited State1 lim. Biondo’* an analogous contention 

72Ser Dsvdapnianti an rhr La,-Crindnrl  Conspimy,  72 H m  L. Rrv. 910 
(1959). ODougherry,  Proieirrrim and Defense Under C m i p l n r )  Indirtmew, 9 
Bnooiilr~ L. REV. 2 6 3  (I9Qj.  

‘aL. S lzra .  Tar ~“IPLOIIOI CONs~iercv 286 (19731 
74 Unirsd Sratei v IVoliion. 291 F. Supp 257 (D.  Del. 1968). United Srircr 

Y .  Allen. 18 F . R D  329. 139 1SD.S.Y j ,  a n d ,  288 F.2d 825 i2d Cir 1961). United 
Srrrcr Bcrmm, 21 F A D  26 ( S D  hY 19191 

7s See Unifid Sraar V .  Dioguardi, 312 F Supp 7 1s D.S.Y 19711, Vampleru, 
Ioini T~i.71~. 12 Canr  L.Q. lo. 3 3  11p69). Tmdrock. idnr Trial! A Sl:ort Leiion 
F ~ o m  L ~ P  Vernio,it. 9 C a m  L BVL 612, 611 (19.1) Cf Unircd S r r r e i  Y Dornau, 
116 F. Supp LO91 ( S D \ - Y  1 P 7 3 ) ,  Unrred Srirer I Wolfron, 299 F Supp. ib? 
(D .Dc l  1968). 

le481 F l d  611 (8th clr 1971) 
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was made. There a minor participant mas originall>- charged jointly 
with a major parricipanr m an extorrion scheme. Just hefore com- 
mencement of the expected lengthy trial, rhe minor participant's 
trial v a s  severed and he had not yer been tried. T h e  major partxi-  
pants claimed ( 1 )  that the prosecution had named the m u m  parrici- 
pant as a co-conspirator and co-defendanr solelr to  prevent him 
from testifying at rhe major participant< rrial and, ( 2 )  that the 
prosecution never intended to bring rhe minor participanr to  trial if 
convictions were obtained againir the malor parricipants. T h e  court 
rejected these contenrions as speculame wirhaur discussion." 

Another farm of alleged prosecurion aierreaching IS the use of 
the joinr or common trial to  take advantage of rules of evidence or 
procedure to the derrimenr of some of rhe co-accused. In Cnited 
States v CIzrk.'? txc-o accused. Clark and Ellis. were  jointly tried for 
bank rohberv Clark ioughr a seierance from Ellis on the ground 
that a letter brirten b r  € 1 1 ~  n h d e  m jail to another co-accused and 
introduced to impeach Ellis, "prejudiced' his alibi defense. A 
line in the letter referred 10 Ellis and Clark sitting m a car out- 
side the bank. IVhile the court  refused t o  o v e n ~ r n  rhe trial 
court's denial of severance on Clark's argument of general prejudice, 
it recognized that Clark could have raised procedural prepdice as a 
ground for se\eranct .  T h e  court pointed out t h a t  Clark could have 
argued rhat the endencc against Ellis n a s  io strong tha t  Ellis ~ o u l d  
have felr ahlieed to take t h e  rrand and subject himself to impeach- 
ment. Becaus; the  prosecurion knew [hi,, ic proceeded to a joint 

Clsrk care becauic I )  1s t e s t m o n ~ -  \vas 
favorable t o  Clark and (2 the prosecution could nor impeach its 
own wirneis. To Clark's chagrin, after succincrl>- frsming the con- 
tention an Clark's behalf. rhe  COWL rejecred i r  as speculatire '' 

Just as the defense counsel 
oi-erreachmp a i  ~ u x i f i c m m  i o  
at trial IS ofren cited as a C ~ U W  
of the  "Chicapo Se i  cn. ' ' t h e  

77 Id at 618 
78480 F.2d 1249 '5th Cu 1971) 
i e l d  a t  l x l .  
mlin ,e Dellnger 4.2 F zd 140 Ir.5 Cm I .  cer r  drnri i .  + I O  U S  9-0 
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tians of the accused where the prosecutor in objections to defense 
questioning of witnesses made such remarks as, ' ' n e  are not in some 
kind of lmdergarten." and "This cr) baby stuff he goes through, 
your honor, er erv time he asks a vrona  quesrion, . . . 'I '' The court 
was critical of the United States Attorney for using such phrases 
as "erd men." "liars and obscene hater" and "profligate extremists" 
in his closing argument.ez 
3. Sentimentr Generated b )  tbe Lau, of  Subrrantioe Crinier or 

Evidence 

This general category includes cases wherein the prosecution ar- 
rempts to capitalize on the jurors' sentiments regarding the nature 
of the offense charged. l l s o  included are cases where the alleged 
prepdice is the confusion of rhe jumrs due to the unique evidentiary 
rules applicable in lomr offenses or  the procedure of offering evi- 
dence ~n multiple defendant t r i a l s .  

a. Sentinients cmcer71ing the mtuie of pint o f f e i ~ e s  

Joint offenses such as conspiracy have long been regarded as more 
dangerous to society than single offender crimes. A typical statement 
of iocietal atersion to such crimes is found in United Strtes z.. 
Rabiiw&h:7 uhere  the Supreme Court stated. 

, For I*O or  more to confedcrere and combine together t o  commit or 
c s w e  IO be committed s breach oi the crlmind Iewi, is en offense of the 
graven chmcrer.  someiimei quirt outweighing, in anjury to the public, the 
mere sommissm oi t h e  canrempiatcd crlme. It involve8 deliberite plor- 
ting 10 iubierr rhc inns. cdvcirrng m d  preparmg r h c  conipirrrarr for 

T h e  danger exists, then, that a jury may be more prone to convict 
rhe accused in a joint or common trial ihan where each of the par- 
ticipants in a joint crime i s  tried separately and the entire story of 
the criminal conduct is not revealed because of evidentiary limita- 
tions. 

19 
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IS in joint offenses typically seek a severance to 
. of conviction enaendered by juror aversion ro 
e i  er. as preriousl;ststared, while courts recoqnize 
pant or an accused against whom the eiideiyce is 

weak may suffer prejudice from joinder with the major participants 
or those againsr whom there is substantial evidence. the courts 
usuallv denv severance on the theorv that such general prejudice is 
not qualitariiely different from tha; suffered bf an:- accused.8s In 
truth, it is in these types of cases that the phrase "a better chance of 
an acquittal a t  2 separate trial" l6 accurarel!- describes the fact of the 
matter, the jurors' sentiments toward many of the defendants might 
be more f a t  orable if rhey were rried separately, but the prosecution's 
use of the "drag net" offensesa' in joint and common trials does not  
create unlawful prejudice in the court's opinion. 

L .  Jiiror CO77f7 lS iOi l  

A second strikin! feature of the joint trial of the participants in 
loint offenses 1s the liberality of evidence admissibility. Substantial 
jury confusion can result from the admission of evidence competent 
against one co-accused bur incompetent against other co-accused. 
Further, in any crime where concert of a c h n  and common intent 
are kev elements. such as in conipiracv cases. the introduction of  
other& inadmissible hearsay ecidenci against the CO-LC~OIE works 
IO the subsranrial benefir of the prase~ut ion.8~ In these situations, 
defense counsel allege prejudicial joinder on [he grounds that: (1) 
the case is so complex that the jury is unable to  keep evidence sepa- 
rate as to  each accused: ( 2 )  the defenses of the co-accused are an- 
tagonistic; or (1)  the ju? is unable to fallow limiting instructions. 

(1) Prejudice due to complexity 
T h e  jury ar any criminal trial may be mstrucred to ignore inad- 

missible eiidence or comment.Bg However, the p r y  in a joint or 
common trial has an ex e n  more dihicult r a d  it must categorize 
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evidence to be considered againsr each accused. In the simplest 
mulriple defendant trial, with two co-accused, mho we will desig- 
narc as A and B, there are four cateo.ones of evidence: (1) evidence 
admissible againsr borh A and 8 ;  i 2 )  evidence heard by the jury, 
inadmissible againit bath A and B ,  and which must be disregarded 
in deliberations ( I )  evidence admissible anamit A bur inadnkib le  
againsr B ;  and '(4) evidence admissible &inst B but inadmissible 
against A.  As the number of defendants ikreases. rhe cate~ories  of 
evidence proliferare with each added defendant.8o Complex-criminal 
conspiracies, involving large numbers of jointly tried co-conipira- 
101s make the jury's cask next to impossible. 

Courts appear more milling t o  grant a seierance based upon the 
complexity of the case rhan in any other siruation." However, the 
cases reveal that the willingness is h i r e d  to sirnations where the 
numbers of defendants or charges compel the conclusion that a 
mass jury trial would be unmanageable. Thus, regardless of the num- 
ber of charges or defendants. both milirary and federal coum have 
ruled chat a joint trial can never be too complex for trial by judge 
alone.'* \%'here the court finds that clear and adequare instmmions 
will a& the jurv in separarine rhe evidence, a severance on the 
ground of compleiity will nor b; granred?a 

OOCi United Stares r Addonma 311 F Supp 486 (DN J 1970). order a f d .  
415 F l d  43 l3d Cir ),  re i? .  d m d ,  WOI US 916 (19i l l .  Unmd Srarcr v Cum- 
mmgr, 49 FR.U. 160 ( S D X Y .  1969). 

01 Uez,riojmmrr ~n i b r  Law-Criw<naI Conrpirary 
981-87 (196:). Sore.  Federal T r e i n r n i  of VuIfip!e C 
REI'. 187. 191 (19I7). See Unired Srarer % Cruz. 478 
(ieiermce g a n r e d  where m e  co-deiendanr charped w r h  counts v i s  pined 
wifh eleven orhrr ca-defendants chirped I" a thrre-)aar cmipmcy) .  United Stares 
Y. Bll l i rnrre ,  316 F. Supp 336 ( E D  ITxs 1972) i w , o r m c e  gmnred i ihere m e  co- 

Hlrrir. +:E F l d  670 (5th Cu 1973). 
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Another line of cases shows thar the courts deny severance where 
the defendant, ii hilt inraking cornpl 
his defense is anragonirric ro rhar of 
joinder will unfairly permit the use of governmenr-oriented eai- 
denriary rules against them.85 

( 2 )  Prepdice cauied bj  jury coiifuiioii ili to  m f ~ g o i ~ i i t i c  de- 

As indicated. a co-accused often contends rhar he is prejudiced by 
being jointly tried with a co-accused whose dciense is anragonisric ro 
his o o n  
J h m n  '" There t i i o  accused uere  charged vith uc 
fen bnnk notes. One accused adrnirrsd thar m rhe corn 
accused he passed rhe bank norei. He defended on the theor! thar he  
rhought he was actlne as a government agent and. rherefore. he 
lacked rhe requisite n& re.?. T h e  co-accused relied upon the defense 
of alibi. rhat I(, thar he v a s  not presenr when rhe bank note mas 
passed This co-accused mared for severance on the ground rha t  his 
defense w a s  rendered unbelievable because of the antagonisric de- 
fense. T h e  court upheld rhe denial of a s e ~  eralice on the basis r h a r  
rhe J U T Y  hdd been clearli. m r r u c t e d .  In these cases. rhe  defense is 
r e a l l r  chcerned  char rhe ' lurr  minhr  un/uirifiabl\ infer froin the an- 
taginmn that borh are p d t + . ~ '  T h e  C D U ~  Ihmievcr, are unoillinp 
to ascrlbe ro the lurv an  m p m p e r  f a r r  f i n d m  merhodoloav. They 
rourmelv rejecr mod on^ to  r e i e r  n here one coiacl-urd implicates the 
arher i i  rhe course of pre;enring a defense of inianiry.g8 entrap- 
menr,OP or l a c k  of specific m t e n ~ ? ' ' ~  

fenses 

h r y i c a l  esample can be found i n  LTnired Srmtei : 

22 



1975 PREJUDICIAL JOINDER 

T h e  potential prejudice is even greater when the accused defend 
hy casting blame on each other."' A good example of casting blame 
IS United S t a t u  u, O/i~er. . '~~ There two accused a c r e  charged with 
housebreaking and larcenv. One of the accused claimed he was co- 
erced bv the other. T h e  court w a s  fairly sympathetic to the laner 
defend&t's severance claim. The  court ruled that (1)  the accused 
who  alleged coercion was not entitled to severance but that ( 2 )  the 
other accused should hare been severed because his co-accused had 
unfairly characterized him as a "bad man" and the court may have 
convicted him because of this characterization. However, most 
courts erince litrle svmpathy far the accused. "XVhen men get to- 
gether to rob a bank: and do so, they take chances, one of which is 
that if they are caught, there may no longer be honor among 
thieves." 108 

Finallv, the antagonistic defense ground is often raised b y  a de- 
fense cdunscl represenring two or more accused. Courts generally 
suggesr that the proper remedy is the appointment of separate coun- 
sel for each accused. rather than s e r e r a n ~ e . ' ~ ~  

(1) Prejudice c~uied by tbe j u r ) ' ~  iizabilq to f d o u  limiting 

A jury in almoir every criminal trial must follow limiting inetruc- 
rims pertaining to inadmissible evidence or impermissible comment 

initmciiom 
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or argumenr by counsel.'ob In a joint or common rrial, the quanrum 
of evidence admissible against one accused but inadmissible against 
co-accused can complicate jury deliberations. IVhere the evidence 
is weak against all the participants, the courts occasionally order a 
rerrial; the courts do so if the relaxed rules of eiidence pertaining 
to co-conspiraror hearsay evidence have been abused'"O or  the 
Government has unduly emphasized eiidence admissible against m e  
accused but rechnically inadmissible against the 

Courts hare reasoned rhar limiring insrructions prevent anv p r e p  
dice arising from rhe use of evidence that mould be mdmi&ibible but 
for the mulriple defendanr trial.l"s Pleas of gudry and confessions 
hare caused considerable concern among commentators and courts. 
T h e y  question whether a jury can resist rransferring rhe implication 
of w i l t  to the co-accused who has nor confessed or pleaded ~ ~ l t ~ - . l o ~  
C a k s  have generally held that since a guilty plea does no; ambunt 
to a complete factual admission of the alleged offense, a limiting in- 
strucrm, cautioning the jury nor to consider the co-accused's plea 
2s evidence of guilr of rhe accused pleading nor guilty, cures any 
prejudice."n 

Ar firrr glance, one would suppose rhar a co-accused's p l t y  plea 
would be more damaging to the accused than a co-accused's extra- 
judicial confession. T h e  courts hate adopred the rule that limit- 
ing instructions adequately prorect the accused from improper 

- . ,  
'"Umad Srater r. Varelli. 407  F 2 d  7 1 5  (7th O r  ).  101 denied. 103 U.S. I010 

Y. Harris 156  F 2 d  6'0 ('rh Cn 1971) 
10QSer  Lnirod Srrrer 7 Earlv. 462 F z d  5 3  (10th Clr. I v i l l .  United Stairs Y 

Kahn. 181 F2d 821 ('rh Cir 196'1, Koolirh I .  L'mred Snrei, 110 F 2 d  i l l  (8th 
C i r ) .  i e r t  denied, 161 L'S. 951 (1965) 

110 Hudson i S o n h  Carolina. I61 CS. 697. 702 119:O): Cmted SlrIes V. 

Baci ,  14 U S . C \ I  79, 31 C U R  291 (LP61) See Oden Y C n m d  Smrer. 410 
F 2 d  lOi  (5th Clr l .  c-1 denied, 196 L-S 819. end 1p6 US 861 (I96Vl 
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inferences 1, hich the jury might otherwise draw from a co-accused's 
guilty plea, T h e  courts should naturallv extend the same rule to co- 
accused's extrajudicial confession. Ha<veier, as the next section of 
this article explains, the admission of a co-accused's extrajudicial 
confession poses serious constitutional problems. 

IV. THE PRACTICE:  C O N S T I T U T I O S A L  RULES 

As previously stated, defense counsel often urge the juror's in- 
ability to separate a complex body of evidence as a ground for sever- 
ance. Many legal theorists had long been concerned about problems 
in a joint or common trial created by the admissibility of evidence 
competent as to one defendant but incompetent against another. T h e  
law traditionally permitted the introduction af such eridence with 
instructions limiting its consideration to the case of the accused 
against whom it was admissible."' Leading jurists began to question 
a jury's ability ro follow such instructions. T h e y  questioned whether 
the accused, against whom the evidence was inadmissible, could ob- 
tain a fair trial, particularly where the evidence consisted of an extra- 
judicial statement of the co-accused implicating the accused."l 

A .  CIVILIAN PRACTICE 

1 .  The Right of Confrontation 

In Delii Paoli Y. Uaited Stater,"* the Supreme Court rejected the 
norion thar the admission of a co-conspirator's post-conspiracy con- 
fession implicating a co-defendant denies the latter a fair trial. T h e  
Court ruled that any potential prejudice is cured by a limiting in- 
struction and rejected Judge Learned Hand's famous remark in Narh 

1llEvini s. Unirsd Starer. 171 F l d  111 (8th Cir. 1967); Niih Y. United Scrni. 
I 4  F l d  1oM (2d O r .  1911). See Delli Paoli v Uniied Starer. 312 U.S. 212,  242 
(19171, Luwok v Unirsd Srarer. 144 U S  604. 618 (1911). Blumenrhd V. United 
srrrei. I92  U S  119, 111 (19471. 

112Judgr Learned Hand nddrerred the rublecr in Niih Y. United Starer. 14 
F.2d 1006, 1W7 (2d Cn. 19121 2nd Urured S ~ i f e s  V. Garrfried. 161 F.2d 960, 361 
(2d Clr. 1948) i s  did Judge Jerome Frank /n L'nired Sterrs Y Gmneuald.  133 
F l d  516, 174 ( i d  Cs. IP16) and Chid Jvrrice Tra)nor of the Gliforni. Suprcmi 
Courr in People 5 Aranda, 61 Cd Id 518, 407 P.2d 261, 47 Cd Rprr. 111 ilP51) 
See 8 Wcmoar, E i i o ~ h c i  I 2272 ( I d  od 1940). i t  n.416, hlorem. Heliriay Danierr 
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Y. United States"* that following a limiting instruction in such cir- 
cumstances 1s a mental evmnastic impossible to perform. 

Ten years later. as a p% o i  the XTarren Court's reexamination of 
criminal procedure, the Courr in Bruron m. United Stater") over- 
ruled Delii Paoli. The Courr held that unless an extrajudicial stare- 
menr falls nithin the co-conspirator exceptmn ro rhe hearsay mle, its 
admission denies a co-deiendanr his sixrh amendmenr riehc to can- 
franration.lle Although rhe Court repudiated the n o r m  ;hat a h i t -  
ing inirrucrion cures any encroachmenr on an accused's sixth amend- 
ment guarantees, ir did nor go so far as ro rule that anv cautmnarv 
instrumon pertaining to any eridence of limited adkiaaibdity is 
ineffectire ro the poinr of uncon6tirutionalitv."' T o r  did the Bruton 
Courr absolurelv adopr the contention of m k v  scholars that it must 
be assumed tha; pmes follow limiting instructions and arrive at ver- 
dicrs based solely upon the evidence properly admissible against each 
accused. Those proposing rhis contention conclude that unless it b 
assumed thar h i r i n g  instructions are obeyed, the basic concept of 
rrial by jurv is because the jury m every trial IS re- 
quired t o  follow a host of instructions lmitm, XE coniideratian of 
marrerr heard at 

26 
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While there is a plethora of articles examining Erut~n,'~' a short 
examination of Brutus's propeny udl suffice for our purposes. 

Soon after Bruton was decided, the lower courts applied their 
ingenuity to limit its scope. T h e  courts received assisrance from 
scholars who suggested several methods of avoiding a reparare trial 
for each accused where one has made an exrraludicial confession 
irnplicaring his co-accused.12' Three principal merhods, soon adopted 
by trial courts, were suggested: (1) ( 2 )  deierion. la@ 

and ( 3 )  oral 
Moreover, Brzrron mas also limited severely by other means. T h e  

Supreme Court irself lux one year later held rhat where [here was 

1sOXote, The Admriiian of A Co D e f e n d m t ' i  Cmfrriion After Bruton Y. 

United States. The Q U P I ~ I I I  and 0 Propod  For T l w  XI 

perron,' or "\Ir X for t h e  co-defendant. Campire Jones Y Cnired Starer, 342 F.Zd 
861 ( D C  Cir 1961) (holding rhc Y I I  of r h i  term 'named person'' u n d a  rhr 

nine defendants where only o m  confessed. T h e  tout d t e d  on the frcr rhar rhe 
jury remrned I icrdicr of guiw ~ g s n r r  onh w e n  o f  the remamng ughr  defon- 

Bruton Y. United S t m i ,  A Belated Look A t  The Ib'larrm Ca im Caniegt o f  Crmi- 
nd / "n ice ,  44 Sr. Jam's L REV 51 119701. 

and dl references of co-defendants 
from 1 c o n f a r i m ,  in m effort to make I[ appear as If rhe confessed defendant 
operared independenrl? Government of V q i n  lilandr v R u z  l i l  F Supp 245 
ID.\'[.. 19731. Prorccurori dislike this procedure became rhe )urn could ofrrn 
infer char m e  accused m o d  alone and ocqun the co-defendants and there IS rhc 
further risk that r h c  d re rmon  so affecrs the iubirance of r h i  I I ~ I I ~ F ~ I  rhat it i s  
rendered inadmissible Sore.  Tbi Admiinon a i  I Co-Defrodant'i Cmfriiion Afirr 
B ~ i o n  Y United Srarer The Quritioni A,#d A Proposal For Their Rriolution, 
19:O DLKL L J 329 

I Z r h  m a l  summary 13 the process of ha\ing the witness r h o  hcard or rmk 
the d m l i n n r ' r  rraremcnr, rvmmarne ~r on the i rmd a t  end and dciere d l  Ieferenccr 
to c-defendmrs V n m d  S a t e s  x Rlckoy. 4x7 F.!d 1017 ( Id  Cr 19711. Clac V. 

Ur.i:cd Stirer, 430 FZd 152 ( i rh  Or. 19711 T h e  on1 s ~ m m r r y  procedure 81 
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evidence independenr of the earraludlclal confession. which orer-  
uhelmingly indicated guilt. rhe adrnmon of the exrrajudlcial state- 
ment w a r  harmless Further. the Court in .?'elion :.. O ' S e i P  
held thar BrUt072 1s inapplicable 7% here the confessing co-defendant 
takes the stand. subjects himself to cross-examination. denies rhar the 
confession mas made, and testifies farorahll- to the co-accused. These 
and other exceptions to Bruton, such as rhe admiision of a co-ac- 
cused's eirrsjudicial sratemenr exculpatory to the accused."' i ts  

concerning smilac uncharged crimes 
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admission for purposes of impeachment.'z8 and waiver by the 
accused's failure to object,120 significantly limit Bniton. 

Since the courts busied themselves limiting Bruton, it was t o  be 
expecred that they would refuse to extend its holding. It had becn 
argued that once a jury has been impaneled and one defendant enters 
a guilty plea, the plea is equivalent to an extrajudicial confession and 
the precept of Bruton is violated. XVhile the analogy between a co- 
accused's guilty plea and confession appears logically and legally 
sound,'ao courts have almost uniformly rejected it?81 

These limitations and exceptions to  Bruton hare sharply reduced 
the number of cases in which Bruton has required a severance or 

T h e  prosecutor can proceed with a multiple trial and 
seek admission of an edited form of a c o n f e s ~ i o n . ' ~ ~  He can also offer 

ImUmred  Srrrer I.. Budunorki.  Mz F l d  441 ( Id  O r .  19721 (where references 
IO the co-accused were I ~ O O C Y O Y I ) .  United Srrrei V. Clark. 180 F 2 d  1249 (Irh Or. 
1971):  LEU^ 1. Souser, 411 f.2d 414 ( Id  Cir 19691 

128United Srirer >,. F~gueroa-Pir, 468 F ? d  lo11 (9th Cir 1972) ,  United Srircr 
Y Uuller MO F i d  582 110th GI 197?) Unrred Snrrr  Y .  Rickev. 417 F.2d I027 

~~ ~, ~ ~~ ~ ~ 

l3d Cir. 1972) .  Cf United S n o r  \ liaacr. l i l  F. Supp 1 1 2 1  
and Unacd States \,. XVrthors. 301 F. Supp 641 fS D 111 19691 
ohlecoon to chc prarecunon's mrcnded USE oi 1 co-defendant's conicision mido at 
I pre1ml hearlng i~ premmrej.  Thcie cases raise the problem of the de icna  
hiv ing to weit until the praecurion offers the itrremenr. II which lime the ( V I -  
dcnce mey be I D  m i r Y h e i m q  that the Hinrn .pn  harmierr error rule wrll make 
appeal a imriesr sxercise. Unlred Stares T \loraici, 477 F.2d 1109 (5th Ca 1973)  

13OHudmn V. l - o r r h  Carolmi, 161 U. S. 697. io2 (1960). 
'81Unitrd S r i r o i  s. Early, 482 F.2d 51 ( l h h  Cir 1971); Unrrod Srnres V. 

Kahn. 181 F 2 d  6 2 1  (7th Cir. 1967). Koaliih \ .  United Sfalec, 140 F ? d  i l l  (8rh 
U.S. 911 (1965). Somi C D Y ~  hare ruled char a guilty plea 
om a confession since ~t 13 x m i e  and doer noc carry wirh 

n of the co~defrndanr and rhcretore 1 limmne inirrucrimn 
c u e s  my porenrii pzejudicc See Hudson 7. Torrh Carolinn, 161 U S  697. 702 
Il9iO). United Stares I. Baca. 14 U S C l I A .  7P. 11 C1I.R. 291 (1961;. if. Ode" 
V. United Starer, 410 F.2d 101 11th GI.), c m  denied, 196 U S  819, 2nd 196 US. 
861 (1969) 

I a ? U n m d  Starer I Holr. 481 F z d  76 f i r h  Clr. 19711, United Srarei >. Jonii. 
152 F.Supp. 169 (SD Ga 19721 

l88Rule 14, FRCP, was amended ~n ,969 to permit 1 prerrial heirin3 uhere 
rha court i n  ~ n i i i r i  could ICTICW m exfrniudmrl i ra iemcnr or hear other e i i -  
drnce necirraq IO 1 d e c m n  on 1 morron IO sever 01 exclude. There hearink. oitca 
are concerned w n h  the issue of whether the m r e m e n t  was made during the 
~ o u s e  of m in the ~ o n c e i l m e n ~  phase oi the compiracy and rdmiiirble without 
r e p d  to Bnrton, or u e  m e  B ~ u m  rrnremenri Dunon v Eianr. WU U.S. 74 
(1970). U p m  r imid, c o w t i  myst also dcorminc wherher the iccvrcd c r m  
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the confession where the maker of the confession restifies at trial, 
eirher to imprach him or, where he testifies fa\orably tn the co- 
accused, as rebuttal evidence. Finally, if the prosecutor has confer- 
dons from a.1 co-defendants, he can proceed to joint or commnn 
trial withour regard ro Bruton."' 

2. The Right to Compuirory Process 

T h e  right rn confrontation of witnesses has been raised by de- 
fendants seeking severances In another conrext. In the nared case of 
United Srnter a'. E~beler '~ '  a defendanr claimed rhar loinder pre- 
vented him from calling rhe co-defendant t o  testify in his behalf. 
There an attorney and his client were lointlv charged with subor- 
narion of perjurv. The  attomev contended 'thar if they had been 
tried separarely, his client u o u l d  hare terrified on his behalf and ex- 
culpated him. T h e  court  recognized that Echeles' righr to com- 
pulsory process m a s  rendered void because his client could nor be 
required ro testify ar the loin[ trial. T h e  court ordered a rernal of 
rhe defendants ~ ; p a r a t e l y . ' ~ ~  In subsequent cases, defendants have 
soughr to extend the Echeler rarionale by contending thar the join- 
der preiented them from calling the co-accused to cross-examine 
rhem and cast blame on them. Hauerer, just as they limned Biuron, 
the courts hare restricted Echeier. T h e  more common theories for 
restriction are: ( 1 )  there B no showing thar the co-defendant would 
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actually testify at a separate ( 2 )  it IS unlikely that he would 
(1) the testimony is not shown to  be erculpatorv, as 

alleged;138 or (4) the catch-all, the contention is mere  peculation."^ 
3. The Privilege Againrt Self-hici ioiinatioiz 

JUST as accused have argued right to confrontation and compul- 
sory process in support of severance motions. they sometimes rely 
upon the privilege against self-incrimination. For example, one ac- 
cured argued that his pri1ile.e aoainst self-incrimination was ~iolated 
by his ca-defendanr'r com&nt>n his failure to  take  the stand. T h e  
Fifth Circuit Court of Appeals in DeLuiin 'i. United Stater"' ruled 
that although such a comment IS an exercise of the commenting ac- 
cused's right to confront his accusers it is a violation of t h e  silent 
accused's privilege against self-mcrimination. This precise issue has 
nerer been prcienrcd to the Supremc Courr and rhe holding in 
DeLzcnJ was soon v eakcned h i  C O L ~ I  m i m e  a hair of disrinctions j i j  

In fact. the same court of appeals later ab'andoned rhe rule where 

Cnired States \ 11 Ithers. 101 F Supp. 611 
(\-D lil ,9691 

14" Cnired Srare i  Garnerr. 
949 11968). Lnned  Srareri  F m o n  

308 F2d  140 l j t h  Cir I 

mom would concern i f i h r e  to produce character v ~ m e i s o s  rnhe r  than a fulvrr 
t o  r e r f i f i ) .  Cniied Scares ,, DE La Cror Bellmgrr, 422 F ?d 7 2 3  19th CM 1. t e n  
d m i r d ,  19S U S  942 11970) 
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the co-accused sought reiersal on the wound that joinder restricted 
their right to comment on  a co-accuse'd'i failure to  t e ~ t i f y . " ~  

E .  .MILITARY PRACTICE 
1. The Right to Coitfrontation 

Early military courts followed the undcrlvine assumption of Delli 
Paoli that limiting instructions eliminate an; p;epdice arising from 
the introduction of a ca-defendant's e~tra iud ic ia l  confession 
After Briifon. the Court of l l h t a r v  .+peals ap l ied  Brirmn to  mili- 
tary p r a c t ~ e . " ~  T h e  Court's holding nece i i i tkd  the revision of 
paragraph 140b of t h e  \ l a m a 1  to praiide for deletion or redaction 
a i  a co-defendant's e x r a  udicial s r a r ~ n i ~ n t . " "  I t  IS noteworthy rhat 

tion before the Supreme Court c a n e d  aut the exceprion ~n S e h z  li. 
O N e i l . l k B  T h e  committee and the courr  furrhcr recognized (hat the 
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exception's application does not  require that the declaranr disaffirm 
rhe extraludicial sratement or that his testimony at trial be exculpa- 
tory to the 

Follaiiing the lead of civilian courts, the milirarv courrs have 
restricted the scope of the Bnrtoiz doctrine. Far  ex&pIe, they have 
held Bruton inapplicable in cases where the confessions by all co- 
accused are interlockmgls' and where the confession is e.iculparory."* 
Guilt:- pleas:58 and the use of the exrrajudicial statement for pur- 
poses of impeachment'" have also been held nor to be subjecr to the 
Bruton rule. .\lareorer, Bruton does nor apply at  a trial by military 
judge alone.'6s Alrhough the Xlanual specifically suggests that an 
extrajudicial sratement. which would otherwise be inadmissible, can 
be rendered admissible b y  deletion or redaction. apparently no cases 
have addressed any of the problems connected with the use of such 
devices. Further, it has apparently never been argued that paragraph 
140b of the .\lanual limits the use of the co-accused's eatraiudicial 
statements t o  cases where one or the other device is used by the 
prosecution. 

2. The Rigbr to  Com@sory Proceir 

Military counsel have raised the Echeles denial of compulsory 
process issue, grounded on the inability to call the co-accused in a 
joint or common trial to testify on behalf of their client. T h e  argu- 
ment seems especially srrong in military practice in cases where the 
co-accused enters a plea of guilry, because of the Manual provision 
that an accused who has entered a plea may be compelled t o  testify 
as to the facts and circumstances af  the offense to which the plea 
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relates?" However. as in the cnilian practice. the military cmms 
hare rejected the carnpulsorv process issue. even u here one ac- 
cused uould plead guilt) a t  a &rate trnl.1c7 

V T H E  B h L h S C I S G  PROCTSS LTDERL\-ISG 
THE PR-ACTICE 

Appellate courts h a r e  stated that the trial court's first dun, IS to 
requlre proof of specific prejudice and secondly. to balance the 
specific prejudice to  the accused against the gal ernmental mteresrs 
In t r y g  criminal cases swir ly  and ec~nomical ly ."~ This balancing 
process underlies the practice porermng preiudicial joinder. T a  as- 
sess rhe balancing test's soundness, w e  m u x  first identify rhe interests 
to be balanced. 

A .  THE ISTERESTS TO RE BALASCED 
1, Defenie I n t e r e m  

Previous scct~ons have outlined some of the interests cornmanly 
cited by  accused seekin! severance. r a c h  of rhese interests is in ef -  
fect  an  example of alleged unfairness to  defendants caused by  
joinder This  alleged unfairness IS separate and apart from preludicial 
error arising in the trial of indindual accused.:" T h e  proponents of 
separare rrials in all  cases rmi a ljberal joinder practice as uniak 
per sc. because i t  permits both sides to pla 
with respect to the defendants. or counseI for either Iide. T h e y  also 
viea, the procedural and I e p l  advantages of jomr or common vials 
as factors rhat should not en ter  into the process of determining gudr 
or innocence. T h e  prapanenrs contend rhat every accused should be 
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granted a full and fair hearing before a fact finder that is unencum- 
bered by the confusion and complexity engendered by the trial of 
several defendants at the same the. 'Bo 

As previously stared, defendants hare had little success in convinc- 
ing trial or appellate courts that the alleged instances of unfarrnes 
warranted a severance. This is not to 5%" that the courts have 
concluded that in fact, rhe joinder would ndt prejudice the accused. 
On the contrary, in many cases the court readily admits that there 
will be prejudice. Hoverer, the court considers the government 
interests, applies a balancing test. and more often than nor, balances 
away the accused's right to a discretionary severance. 

2. Goverwnmrai k t e m r s  

T h e  courts usually describe the general governmental interest in 
joint trials as society's need for the swift. sure and inexpensive dis- 
position of criminal This societal need encompasses three 
specific gorernment inreresrs: ( 1 )  m i n g  time and money; ( 2 )  
avoiding mconsistent rerdicrs, and (1)  preventing a reduction in the 
number of guilty pleas. 

a. S.1~1729 Time and I lonej  
The  Government favors lainr and common trials because they are 

expeditious and conserve prosecurorid and judicial resources; in 
zhorr, they save nme. money. and r n m p o ~ r . ~ ~ ~  .hide from the du- 
plication of effort b y  proiecurorial and judicial officers caused by 
separate trials. courts olten point to the citizens' loss of time and 
money occasioned by the increase in ~ U I O I S  for the separate trials and 
the requirements rha r  witnesses suffer similar losses \ v a i r q  to repeat 
their reirimony ~n succesrire 

leoSse 1 P d r h .  Fair Trieli m d  tbe F e d a i l  Rulri of C ~ n i n i l  Procedure, 49 
AB.1.J  851, 816-57 !1961). 

'S'Pirker I United Stares, M4 F ? d  1191. 1196 (9th CL. 1968). Bayless V. 

United Stares, 181 FZd 61 IPrh Or.  1967). Cnirad Sraror b .  Q u m n ,  119 F. Supp 
212 !ED Wii 1972) .  

'"Parker v. Vnmd Srair,, dm F l d  1191. 1196 (9th Cir 1968) .  Bayiorr v 
Urnred Srmrar. 181 F2d 6: (9th O r  1967). Unned Srirer 5 .  Quinn. 349 F. Svpp 
I12  (EU 171s 19-21 See Cnired S r i r e i  v Calemm, 340 F Supp. M1, 452 !ED 
Pn. 19721, a n d .  474 F!d 1317 !Id Ci r ) ,  iwt .  denied,  411 U S  919 (1971). Unaed 
Starer V .  Fiiioubr. 40 f .R  D. 41 (S.D S . Y .  1969). 

Sce i u i h o r i n e i  cited i i ipr note 162. 
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Despite numerous commentaries on t h e  subject of joinder. there 
has not been a comparative, statistical study of the actual cost in time 
and money of separate and multiple trials. Those favoring separate 
trials for each accused assert that time is saved and expense is less 
for sereral reasons separate trials a re  less complicated and shorter, re- 
sulting in a net time savings; separate trials lead to fewer appeals; 
and, at  least where the first defendant tried is convicted, separate 
trials increase the number of guilty pleas.'81 Those opposed to sepa- 
rate trials assert that there is no necessary correlation b e t w e n  the 
number of defendants and t h e  case's complexity, they argue that 
complexity inheres in the nature of the  offense rather than m num- 
bcr of defendants and hence. separate trials only multiplj- the com- 
plewy, time and eypense of one trial  b>- the number  of defendants 
tried ~ e p a r a t d y . ' ~ ~  

On bath sides, t h e  assertions are unadulterated and unsupported 
ipse dixtt. ITith good reason, neither side produces any statistical 
support for its assertions. S a  such statistics are available. No re- 
ported opinion has required rhe prosecution to make a concrete, fac- 
mal estimate of rhe  costs of common trial as compared to separate 
trials for each defendanr. Rather. by  a pure act of faith, rhe court 
accepts the prosecution's generalization tha t  multiple trials save time 
and money. 

b. Awid ing  Iwconiistem Verdicrs 
A second governmental interest often cired by the commentators 

1s the potential for inconsistent results if multiple defendants are tried 
separately Inconsistent TCSLIICS are possible not onlv because sepa- 
rate fact finders might i i e i i  the eiidence differentli- but also becruse 
misconduct an the  part of the accused might contribute t o  incon- 
gruous verdicts. 
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One type of misconduct feared by the opponents of separate trials 
is successtul perjury.'O' For example, A wII provide B an alibi at 
B's trial. After B is acquitted, he will testify a t  A's trial that he, B, 
was the role perpetrator of the offense. A'second, related type of 
misconduct is an accused's impermissible realignment of evidence at 
a later trial after he discovers the evidence the prosecution presented 
a t  an earlier trial of his co-accused. T h e  second trial creates new 
opportunities for subornation of perjury, obstruction of justice by 
tampering u i t h  ultntsses. impeachment of honest witnesses by inno- 
cent, ~ ~ O C U O U S  errors s t  the first trial, and the selection of a theory 
of defense tailored to meet the theory of the prosecution at the 
earlier trial. 

There are certainly strong defense counter-arguments. Defcn- 
dams point out  that the same arguments hare been used by the pro- 
ponenrs af limiting defendants' pretrial In that context. 
the more progressive courts have rejected the contentions; the courts 
expand defendants' pretrial discovery on the themes  that the Code 
of Professional Responribilirv effectively deters attornevs from 
participating in criminal aait'itylan and (hat ir is sheer sp;culation 
char such conduct mill occur in a sionificanr number of cases."o 
Further, there is nothing inherently &ethical about a defense at- 
torney's realignment of his defense theory based upon study of the 
record of a prior trial: indeed, a defense counsel would be lax if he 
did nor avail himself af the opportunity to study the prior record."l 

T h e  problem, of course, is that the strength of each side's argu- 
ment depends upon the incidence of the illegal and unethical acrivi- 
tier the prosecurors fear. However, as was the case wirh the firsr 
government interest-saving time and money-the argument con- 
cerning inconsistent verdicts lacks empirical support. Seither side 
has taken the time to marshal statistical data to  support ita assertions. 
IVhen a court purports to neigh this second government interest. 
the court is considering a vague, unquantified factor. 
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c. Pre;enriz,o Redimion iii S u n h e r  of Guiiry Pien 
A third argument relied upon bv the proponents of joinder IS the 

fear that a more liberal severance ; d e  would reduce the number of 
guilty pleas in multiple offender As prelimsly pointed out. 
joinder emourapes plea bargaining, particularly by minor pardci- 
pants in joint T h e  prosecution IS especially interested in 
plea bargaining because in joint offenses t h e  participants usually of 
necessity plat and erecure the preliminary overt acts in secrecy. 
Thus, m return far  a lenient sentence or immunity, the prosecution 
is interested in using t h e  minor participant's valuable testimonj- re- 
lating to the  covert 

Proponents of separate m a l s  respond [hat separate trials encourage 
plea bargaining because if the firsr accused tried is convicted. the 
mbrequenr accused often realize for the first rime the strength of 
the government's case and are thereby induced to plead guilty?" 

As in the case of the first and second government interests. neither 
side of the dispute concerning the third government interex presents 
my empirical data; and, again, they do so far good reason: none is 
availablc. 

B. T H E  BALA,VCING OF IYTERESTS 

I .  Appeliare Courts 
The appellate courts often describe these interests of the Gorern- 

ment and the accused as "desirable" and then attempt ro balance the 
interests of the accused in a fair trial against the societal need for  
swift. sure and ineypenrire disposition of criminal conduct. How- 
ever, P halancing t e i t  provides B t r i a l  coiiri u i th  useful, clear 
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guidance only if the appellate COUN furnishes the trial court with at 
least a partial list of objective factors to be balanced."' 

In the area of discretionary severance, due to the lack of empirical 
dara and the complexity of the inrerests to  be balanced, appellarc 
courts shrink from providing any list of factors to the trial court. 
Rather, the appellate courts strain to avoid this Issue by sustaining the 
denial under ~ a r i o u s  rarionales. ( I )  overwhelming evidence;"' ( 2 )  
cure by v e r d ~ c t , " ~  ( 1 )  concurrent sentencing;"8 and (4) adequacy 
of limiting or cautionary instructions.'B0 

T h e  rationales of o\eruhelmmg evidencc. cure by verdict and 
concurrent sentencing provide the trial courts with little guidance 
since at the trial, the motion is made before a trial court can test the 
contention against any result of trial.'e1 One would suppose that the 
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appellate COUIC would ar least provide guidance In the form of an 
approred limiting or  c a u r m a n  mtrucr;on, appellate court approval 
of an msrrucriohwrauld proiide a model However. rhe appellate 
c o u m  hare faded to proiide t h e  text of any  model instrucrion The  
appellate courr mill merel>- irate t h a t  the r ~ i a l  courr's curarive in- 
strucrians were  a p p r a p r ~ a t e . ~ ~ ~  The effectneness of curarive mr ruc -  
tions is, as we have discussed above,I8' suspect. 
2 .  Trid Coirrti 

Aside from the frequenr invocation of a waiver doctrine.li' trial 
c o u m  rarely starc any rarionale to iupporr their exercise of discre- 
r i m  arher  than to reirare such \-amue generalizarions as the accused 
has rhe burden of proof as to sp'ecifii preiudice, or, rhe p n t  of 
severance i s  a matter of discretion nnd char the court  exereses its 
discretion by balancing the prejudice a p n s r  the porernmenral in- 
teresrs.L88 Trial coum place g m r  ~e l i i nce  upon curari\ e ~nstruct ions,  
nor on l r  because of the i r iquenr  blessing of rhe appellare courts, 
but a l i i  because n is  the trial courr's burl'nesi to  guide t h e  jury by 
i"StI"cri0"i.'~' 

T h e  prirnarv difficulri. wirh such reliance upon instructions is 
that, even v hen properly documented. rhe alleged prepdice is 
u s u d I ~ -  proipectiie. IIS occurrence or supposed impact on rhe inry 
has nor occurred ar rhe time the motion 1s made. Thus, rhe trial 
courr is reallv gueiiinp a r  the d u e  of curative mstrucrmns. 

Another diRiculrv xirh such reliance i s  thar the reliance i s  mis- 
placed u d c s i  iu r ies 'm iacr f o l l o n  such instnmions and. as w e  ha!e 
seen, tliere IS serious doubr tha t  lay p r i e s  are even capable of follow- 
ing the initrucrioni in complex. moltiple defendanr trials. 

3.  Ti?? l l ~ ? . ? k n m  o i  tl-e ~ d w ~ 7 q  Test 
This review a i  the appellate and rrnl  courts'  application of rhe 

balancing rest  serves to highlight the  rest's i5eaknesi. For the  appellate 
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courts' part, xve certainly cannot assume that  the appellate judges 
refuse to give the t n d  courts more definite guidance because the 
appellate judges mal icmas ly  desire to make the trial judge's job 
harder. Rather. I I  seems more reasonable to conclude that the appel- 

to  formulate the balancing test more precisely 
/it) to  do so. The trial courts'  experience with 

the balancing test demonstrates that like their appellate brethren, the 
trial judiciary cannot del elop a clear, judicially manageable state- 
ment of the balancing test. T h e  trial courts seek to aroid the neces- 
sity- of a clear statement of the test by  relyins upon strained 
applications of the wai ier  doctrine and dubiously effective curative 
instructions. 

In truth. the historv of the balancino test for severance has been 
d coni& T h e  test has only one 
I t .  i r  has inured proiecurori and de- 

of the test because of its lack of 
tion has led to  a number of proposals 

for alternatives to t h e  dlscretianary severance practice. 

C. ALTER.\'ATIVES TO A RALAXCIA'G TEST 
Various approaches ha, c been suggested or atrempted without real 

mipro. ement m e r  the rcwlt i  under Rule 14 of the Federal Rules or 
paragraph 69d of the \lanual. Certain scare jurisdictions hare ex- 
perimented with bur a r e  abandonin! mandatory  severance rules in 
prejudicial p m d e r  situ3tmns. These rules usually provide for an auto- 
matic severance upon request of a defendanr.lfO However, like the 
abandonment of the mandarary s e i  erance m the military practice, the 
states have with bur a few exceptions abandoned tlieie d e s  for a 

c s m e s  which had s t ~ t u t o r ~  rules 
tice after the state judiciary gained 

ing authority,' " or by legislative 

r w S e ~  r g .  GA Coor AI? I 2i -2101 11953) .  a? s m m d c d  by $ 27-2101 
(1971). Vr. STAT. AI\  I 6507 ( 1 9 5 s ) .  mpcalcd .Act of October 11, 1971, \'A. 

Coor A i v .  P 191-2C2 : I 9 1 0 i .  rcoealcd S 8-?05.10 '19'1) 
18 'Sea  e g ,  Uro.  STAT. A \ s  3 7-110 ( I V J P ) ,  rcpedcd by eniclmeni  of 

WYO. R Cain. Faoc 11. effccuie Fcbrvvy 11, 1969 Src L u n m  v .  Srarc. 503 F.ld 
1270 (Wgo Sup.Cr 1971). 
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enactment,'"- or hv judicial i n t e r p r e t a r m  ' <  is a 
.\Inbama p r c m r l i -  proiidcs for se. ~ r a n c m  ~n a l l  ~ i i e  
rhree m t e s  pcrnur u:ch i e ~  erances in  all ieloni c a w  

This abandonment of rnandatarv rules is a reflec 
cornplenty of the issues raised in mi- motion to  serer 1s 
the trial judge. Due to t h e  same lack of empirical dara."'e t h e  legisla- 
tures are In no berter position to strike the necessary balance be- 
w e e n  indiiidual and societal needs. Thus. rhe trial courts in these 
~urisdictionr are  again left to the i r  o v n  deilcei w t h o u r  appropriate 
guidance. 

To provide courts w t h  the  necessary p d  
Lan Inwtute'i \Lode1 Penal Code ' I -  and rhe .in 
cion's Standards for Criminal Jusucel@' ha! e m e  
rules esrabhshed by t h e  courts ~n interpreting and  applying Federal 
Rule 14. 

The  .\lode1 Penal Code. Secrion S . O j ( 4 ) .  liberalizes the praiecu- 
[Ion's authariry join, in a sinvle trial. defendanrs. some of x i  horn 

racy count. bur are parties to  a 

50 far as ro permit joinder of unrelated defendanri' c o n s p ~ r x ~ e s ~ ~ '  
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It would permit a common trial uhere  the criminal conduct of all 
accused was "interrelated,"202 that is, although not a part of a com- 
mon scheme or plan. the conduct of all defendants v-as criminal in 
respect to  a particular occurrence, and the same evidence is required 
t o  prove rhe guilt of each defendant. As an example. rhe Standards' 
Advisory Committee cites .lliciotto 'J. C'aited wherein the 
driver of a bus and the driter of an automobile were both charged 
with negligent homicide arising out of a collision. 

Both the Model Penal Code and the Standards attempt to provide 
guidance as to when a court should grant a severance motion.zM 
However, the guidance in reality is a restatement of the vague 
grounds already established by the courts. Thus, jurisdictions adopt- 
ing the Standards or the Madel Penal Code would be using a dircre- 
tionary practice not unlike the federal and military practice. Because 
both committees emphasize that the intent of their draft rules is to 
liberalize the joinder practice.lon it appears probable that severances 
would perhaps be even less likely and decisions even less predictable 
than under current practice. 

T h e  commentators are usually correct when they argue, in a par- 
ticular case, that the identifiable prejudice should h a w  been recag- 
nized as a ground for severance. T h e y  are certainly on firm ground 
when they contend that fair trials ought not to be sacrificed for 
monetary reasonr.lO' On the other hand, the prosecution is probably 
COIXR in its view that separate trials are B waste of judicial *sets and 
taxpayers' money or that in many cases the jury properly follows 
the court's instructions.2o' 

These conflining interests have created a dilemma for the courts, 
and as long as the courts attempt to  balance speculative, vague in- 
terests, the balancing tests will not provide the trial courts with a just 
means of resolving the dilemma in a predictable fashion. Fortunately, 
an ingenious district court judge has devised an approach which at 

4.3 
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the same rime subsrantiallv protects the accused's and the cavern- 
ment'r interests and make; ir unnecessary to reson ro rhe bilancing 
test 

\'I. REFOR.\lING THE PR.ACTICE: .\KLTIPLE 
F A C T  F I S D E R S  

A. CSlTED STATES V .  S I D  11AXZoB 

A novel approach to rhe problem of prejudicial joinder u d s  re- 
cently taken by a district COUII m Califorrua m a case involving 
armed bank robbery. T w o  co-defendants. Sidinan and Clifford. mere 
jointlk- charged and tried contemporaneously. Separate juries were 
impaneled to rry Sidman and Clifford, ostensibly to axaid a B n m n  
problem. becaose a third accomplice had enrered a eoilty plea ro an- 
orhcr robberv a t  the same bank ?'? T h e  case oripinallv began before a 
single j u r v  T h e  trial judee had cautioned counscI rhat any eiidence 
i n r o l r m i  the accomplic; would be permitted only as matter of 
impeachknt .  This first trial resulted m a mistrial because of a Jencks 
Act riolation.ZLo T h e  second trial was conducted before rmo separate 
juries "m an abundance of caution.""' 

T h e  trial proceeded in rhe following mode. Both accused and 
counsel xiere present at  the selection of reniremen. Both juries 
were given rhe preliminary insrructions simultaneously and the gov- 
ernment's opening argument w a s  made to both in the presence of 
the accused and their counsel. .Although bath counsel far the ac- 
cused t iere  offered rhe opportunity to make an opening rratement 
immediately upon the C O ~ C ~ U I L O ~  a i  the Cnited Stater Attorney's, 
bath declined and reserved opening argument. I r  is not  clear from 
the opinion whether counsel nould  have been permirred to argue in 
rhe presence a i  bath juries.  In  an? event. eridence admissible against 
both accused w a s  offered t o  the juries simultaneously and one or 
the other jur j -  l i d s  dismissed from the courtroom whi le  evidence 

$08470 F.2d 1118  (5th C1r. 1972). ~ e r l  d m i r d ,  409 US 1127 !I971). 
Zas!d a t  1167. 
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only as to  one accused was offered to the appropriate jury. Counsel 
and the accused were permitted to be present throughout the endre 
proceeding and rook an active role in cross-examination of witnesses 
even when their jury wyas not present. T h e  case as TO one accused, 
Clifford, was completed two days prior t o  that of Sidman. T h e  
Clifford jury mas charged. deliberated and rendered its ~ e r d i c t  prior 
to the completion of Sidman's trial. T h e  verdict was sealed and not 
announced until the verdict in Sidman's case was rendered. In effect, 
Sidman received a joint trial as to the evidence admissible against 
Clifford and himself. and a separate trial as to evidence inadmissible 
against Clifford but admmble  as to himself. 

Because of a Bruton error prejudicial to Clifford, his case w a s  
remanded for  retrial."2 Only Sidman objected t o  the multiple jury 
procedure. He challenged the procedure on several grounds. 

First, he contended that the mere presence of nro juries suggests 
that the nvo accused should be treated differently or that &e is 
more guilty than the other. Sidman pointed OUT that the prosecution 
had more evidence implicating him in the robbery than it did against 
Clifford; he also noted t h a t  his case took three days longer than did 
Clifford's. Sidman argued that because af the disparity in evidence 
and the presence of a separate jury for Clifford, "his jury" might 
have been more prone to convict him. T h e  court conceded that the 
jury might infer Sidman's guilt from the greater evidence against 
him and the fact of two separate juries. However, the court pointed 
aut that the Sidrnan jury may nor have inferred anvthing from thc 
fact of two juries, or  on the'conrrary, it might ha& inferred from 
the fact of nvo juries that it must carefully weigh the evidence only 
as to Sidman because the Clifford p r r  is available far  Clifford. Be- 
cause the court concluded that it was purely speculative u hether the 
jurors drew either or neither of the inferences, it rejected Sidman's 
c o n t e n ~ i o n . 2 ~ ~  This rejection seems correct. In a j o i x  trial Sidman 
mould have stood before a sinele jury which could have inferred 
from the disparity of evidence &at Sidkan was more culpable or tha t  

1 l g i d .  II l l i o ~ i l  In redireci s x m i n i t m  ai Czrroll. the US Attorney elmred 
I herriry declarrrion rhrr Sidrnrn hid told Csrroll that h i  2nd Clifford had robbed 
the bmk. Bccsvrc Cirroll w s  not dleged IS I p ~ r y  co-cmrplraror of rhe robbery 
charged, the m u i f  properly rvled rhc declarrrion hcamy and because Sidrnan did 
not reiufy before h e  Clifford j u r y  B i u l a  rcqumd rewrsd of Cliffor#i C O ~ Y L C -  

tion. 
21slId. I[ 1168. 
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he. as the driving force In rhe robbery. deseried con~~cr ion .  Either 
of these inferences mould h a l e  maiked to Sidman's disadvantage 
when the jury began its deliberatmns.21i 

Second, Sidman contended that he war denied a fair trial be- 
came the prnceeding \vas an "e.ipermenr." "an o p e r a r m  carried o m  
under controlled condnians in order ro discover an unknown effect 
or lam." 213 T h e  court rejecred this argument not only because of 
its r a p e  allegation of prejudice but also because the c o w  found 
no iiolatmn of the Federal Rules or the Constirution ''' Sidman 
claimed that his COUIISCI a as surprised and itulrified because of the 
uniqueness of the procedure Calling Sidman's attame>- "experi- 
enced," the courr pointed to  his sk~l l fu l  cross-examination of rhe 
accomplice out of the prerence of the Sidman jury and his use of 
this informatinn to adroitly cross-examine the same \&ness before 
his own jury. h i r e r  revietving the conrrirurional requisites uf  trial 
by  jury and the appropriare Federal Rules. the court found that 
Bdman was tried by a 12-man jury.'" p p e r l v  aupenired and  in- 
strucred by the iudge,z's operating under a unanimoiis verdict rule.21B 

Next. rhe courr rejected Sidman's contention that he war denied 
the right to have his jury hear the resrimony of his ca-defendant 
Clifford, who certified belore his own jury bur our of the presence 
of rhc Sidman jury. Since rhe same testimony was elicited by Sidman 
through his wife and children, rhe courr  found that he was not 
prejudiced.lZ0 .More significantly, Sidman did nor call Clifford as a 
witness. Even if he had, and Clifford had refused IO resrify before 
both juries rimulraneausly, or  had refused absolutely. Sidman would 
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be in no better position than defendants in Echeier221 type cases 
where courts hare consistently denied a claim of  prejudice. 

B .  A D V A S T A G E S  OF T H E  .lfVLTlPLE 
FACT Fl.\-DER APPROACH 

T h e  Ninth Circuit Court of Appeals did not giie complete or 
blanket appraial to the rnulriple jury procedure. I t  was troubled by 
the Bruton error as to Cliffordzz2 and the lack of predetermined rules 
of the game i n  consonance mirh Rules $0 and 5 7  o f  the Federal 

T h e  Sidiim coun  recaonized that the Federal Rules pro- 
ride no affirmative authorirv fa/a  trial with multiple fact finders 
but found no prohibition either. 

If nothine else, the procedure may provide an avenue of escape 
from the uiproductire and unpred&ble balancing technique. T h e  
procedure substantially protects bath sides' interests and makes it 
unnecessary to balance \ague intererrs 
parson. By shielding the accused iron 
procedure eliminates many, if not  mox. of the sources of prepdice 
tn the accused. Bv permittino the Governmenr to t rv  mulriple de- 
fendants in the s a k e  forum. rhe procedure satisfies the societal need 
for the swift disposition of multiple offender crimes. T h e  procedure 
makes it unnecessary for the trial judge to  struggle with a balancing 
test that neither the appellate nor the trial courts haie been able to  
formulate precisely. 

T h e  multiple jury procedure may be appropriate in all bur a very 
iew multiple trial s ~ i i m o n s .  T h e  mulriple fact finder approach 
eliminates any claims of prejudice ariiina from jury confusion or the 
mere cornpl;xity of the issues. l\.hile'che gore&mental need for 
resolution of the c r h i n a l  conduct m one proceeding is served, the 
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court's instruction as to each accused can he tallired to  the erldence 
presented to each pry ,  unencumbered b!- meffectwe limiting or 

trials. 
Senrimenrs of jurors concerning the prosecution. the law or t h e  

defendants nil1 continue to influence the outcome of cases under a 
multiple fact finder procedure. Hoa-ever. rhe procedure n ould he 
an improvement over 1 single jurp which is burdened not only wi-irh 
the plav u p o n  its sentiments hut also with the task of ipnoring e+ 
dence Ir has heard bur cannot consider. \There th; C O U ~  de- 
termines that an accused 1s prejudicially loined notnirhstanding his 
independenr fact finder. it mould continue to have rhe aarhority to 
grant a s e~e rance  under the traditional discretionary rules. 

Finally. the procedure Ihas incidenral benefits for both the accused 
and ,lie Gor-ernmenr. Cnder the multiple l i i r i  procedurc. chould a 
ca-defendant desire to testify on behalf of his co-defendant hut not  
desire to testify before his own jury. he could do so. If he refuses t o  
testify before all juries on the ground of self-incrimination. no 
claim of prejudice would he applicable because he w u l d  not  haw 
testified in single separate trials. T h e  procedure therefore eliminates 
the tactical maneuver of one accused obtaining an acquittal and rest,- 
fving perjuriousli- for his co-accused a t  a I,ater trm1.2?5 

C T H E  ADOPTIOV OF T H E  UCLTIPLE F4CT FIYDFR 
APPROACH IN T H E  l I /L /TARY 

In military practice. rhe subject of mulriple fact finders has arisen 
in the context of the improper referral of charges to courts-martial 
rather than the context cf an  alternative toser~rnnce  In CiiitedSrites 
IJ. P r a t P  four accused 11 ere charged with unrelxed c r m e s  They  had 
negotiated pleas of Built? a i r h  the  c o n ~ e n q  suthoriry. They  were 
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arraigned together and later were sentenced separately after individ- 
ual hearings on extenuation miriFanon, and aggravation. T h e  Court 
of Military Appeals, denanhar ing  the procedure "bull pen justice," 
ordered the practice ended forthwith.22' T h e  court questioned the 
logic of the procedure emplaved findino no specific provisions of 
the Code or the Alanual authoriring it. fur,  despite a rather strong 
dissent b y  Judge Ferguson,218 the court found the procedural error 
harmless. 

It is clear char both the majority and the dissent in Prart were most 
concerned with the pro forma harure of the lam officer's inquiry 
into the providencv of each accused's plea. Althoueh there is s r r k g  
language, such as "assembly line" procedures and ':bull pen" justice, 
indicatinq a disapproval of multiple trial per se, it is clear that the 
rote inquky on proridency was the primary procedural error in thc 
case: 

X'e  echo, rherrfore. the ~pprai ia l  of others that qnarmca on the p m  of 
m y  m e  accused ma, x:ll he concealed hv I sheeplike follaninq in the 
refrain of others Furrhrr, rhu  i m e  arrnlgnmenf xdl deuacr  rigniiicantly 
from the Ih officer'i eforri t o  insrill m an accused rhar personil relition- 
ship 10 \ita1 and neceiirry if the 1me1 15 to benefit from rhe idrice 2nd 
experience rhat the law office1 miehr i n o r a b l y  bring into play I" behalf 
of en accused (climon ornlned) In rharr, the ~ u l m t i o n  of m m m r  
e l a a i n a r i o n r  13 1 procedure rhar should hc ended forthiirh228 

Similar sentiments were the basis of the court's decision ~n Cnsted 
Stater v. Care"" where the court required a more personal and in- 
depth inquiry into plea proridency. It i s  arguable rhat should rhe 
court  aeain be confronted with a Pratt t r ~ e  multiple arraignment, 
but coiducted in compliance w t h  Cme,.the court mould reach a 
different result. 

More closely in point, an Army Court of Uilirary Review found 
no prejudicial or jurisdictional error in a multiple fact finder trial. 
In United Stater a'. Petro,m' m'o accused were tried together. One 
record of t r i a l  was prepared, despite the fact that each of their 
charges had been referred to different courts. T h e  courr, quoting 
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Pratt, disapproved the pracrice but w a s  of the opinion char rhe real 
error mas adminxrrstiie in nature, since the case should hare been 
referred [o a imqlc  C O I ~  naming the different deienre counsel in the 
same .<gain, the court ;sed strong language to condemn the 
practice, but seemed more concerned with the improper referral 
than iiirh multqile fact finder procedure / I q  

The  Pratr and Perro c o u m  recognized char the \lanual does nor 
de for en m i i e  &Is. However. paragraph j 3 c  of 
h l i s t s  the procedural rights of accused a t  joint or 

commim trials, doer imt rpecificallv bar multiple fact finders. T h e  
military and federal procedural rules are similar ~n that there is no 
specific prohibitmn284 It is arguable that since there is no specific 
prohibition. the multiple fact finder court-marrial is iermissible so 
long as the accused are not  thereby deprived of any brocedural or 
constitutional riphts. the pasirian taken by the court  in Sidoian.z8a 
Hma.cver. the better practice would be to expreslv authorize the pro- 
cedure by a Alanual provision. This could be accomplished by sim- 
ple additions to paragraph !6d and 3 3 1  of the Ilanual permitting 
referral of joint or common offenders to 3 court includiny multiple 
panels of court 

T h e  concern a i  rhe Sidimii court with the absence of "rules of 
the game" would not pose a hurdle in the milirary because Alanual 
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paragraph I3c delineates specifically the procedural rights to be 
accorded ro joinr or common offenders tried together in a single 
trial.Z3' 111 the advantages the multiple fact finder approach provides 
in civilian practics" would be realized in the milirary. In addition, 
the eyistence of multiple fact finders would avoid the "automatic" 
severance of joinr or common offenders based upon their request for  
differenr modes of Each accused would be provided a court 
panel to try his case; each could request rhat enlisted members be 
detailed to  his courr panel; or each accused could request trial by 
d i t a r y  judge alone. In this latter care. the military judge could in 
the same trial sit as a fact finder as to one or more accused while 
at the same time acting as rrial judge for the accused tried before 
court panels. Because of this, defense counsel would no longer need 
ro advise an accused of a need for trial in a different mode from that 
of a co-accused solely on the basis that prejudice caused by joinder 
could thereby be avoided. On the other hand. the staff judge advo- 
cate would not be faced with rereferral of cases to satisfy the IC- 

cured's desires with respect to mode of trial. 

VII. COSCLUSION 
An examination of the cuttenr severance practice under Manual 

paragraph 69d and Federal Rule of Criminal Procedure 14 reveals 
rhat the rules governing discretionary severance are in a srate of 
confusion and unpredicrabiliry. At each step of a joint or common 
trial, from the drafting of charges to final ap ellate review, improve- 
ment must be made ro satisfy the need for fair trials withour waste 
of judicial resources. T h e  most promising hope for improvement is 
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the ad, ent of rhe mulriple facr finder procedure. I t  prorides a > iablc 
alternative to the use of Rule 14 and paragraph 6911. On the one 
hand, ir accords the accused an  independent fact finder shielded 
from inadmmible eiidence. On the other hand. the Go! eriinienr ii 
accorded a single rrial conserving pdicial ICSOUICCS as  uel! as ]mor  
and witness time. T h e  multiple facr finder trial curhc t x r i c d l  chi- 
canery hv both rhe G m e r n m e n r  and rhc  defexe  counse!. \ V u l e  
offenses ~nvalring i e r l  large numbers of accused ma!- not be man- 
ageable i n  a single t r ia l  ni rh  inultiple facr finders. the procedore i i  

cerrainl!- feasible in t r n l s  of t x o  or  rhree accuwd n h a  can  br  
grouped according 10 the e m n r  of their participarion or upon simi- 
larity of evidence. Alrhoueh t!ie multiple facr finder approach 
would not camplerelv preient the manipulation of j u r v  sentiments, 
it is superior to  t h e  presenr system, ar learr rhe prdblem of t h e  
manipularian of sentments will not he compounded b>- evidentiary 
confusion. Further, the ordinary severance rules v o d d  still be 
available to prevent injustice. 

TVhere 2 mulriple facr finder t r ia l  u o d d  be ph! sicall 
able, the trial court must resort to  the rules of prepdic 

T h e  preceding analysis nor only discloses the rules' weaknesses 
but more irnportanrl!-. suggests possible directions for reform. 

First, the courts must insirr that the accused present more than il 
general assertion of possible pieludice. the judge should force the 
defense counsel to specif>- the source and type of prejudice. Second. 
rhe Goiernment should nor he permitred rr m i ~ e r  motmns to  
m e r  wirh generalizations. T h e  judge can and should demand rhar 
the prosecuror furnish an emmate of the additional costs to  the 
Goiernmenr of proceeding u i t h  separate t n a l i  In shorr. rhe iiidge 
should i n s m  upon a greater degree of rpecificiry and a higher quan- 
rum of supporting e l  idence from both parties. Such ins i i te im 15 ould 
better enable rh; appellate courts to  develop a formulation a i  t h e  
balancino test rhar will w i d e  rrial courts in exermine their discre- 
tion. Fu:ther. where an ippel la te  court rules that a l i k i n g  instmc- 
tion cured prepdice. the text of the  mtruct ion should be stared in 
the opinion so that fu ture  courts uill h a i e  a model. 

It is clear tha t  unless the discretionary practice i s  reformed or  a 
viable a l t e r m u r e  such 2s the multiple fact finder procedure is 
adopted, accused who are tried ioinrly or in common mill not he ac- 
corded a fair trial .  nor u4l society be justly served. T h e  presenr 
system permits prorecurarial aurhoririer to  either den>- an accused a 
fair trial by improperly raking advantage of loinder or to w i r e  
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judicial assets on mere whim. Accused and their counsel can frus- 
trate legitimate joinder through chicaner" in selecting a mode of 
trial or  by  frivolous motions to  serer, &sting even more judicial 
resources at trial and on appeal. Thug far such defense machinations 
hare been met bv  the "cap out"-prosecutors proceeding with rep- 
arate trials or judges granting seierances ro aroid complicated Iiti- 
garion .\ rnulriple facr finder trial poxides a liable alrernmrc to 
the abuse of the vague standards under the current rules. Though 
norel. it should stop the unraveling of the quilt. 
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RETURNING VETERANS' RIGHTS TO FRINGE 
BENEFITS AFTER FOSTER v. DRAVO 

CORPORATION* 

David Bennet Ross'" 

I. IhTRODCCTIOS 

Section 9 of the Universal Military Training and Service Act,' 
requires that a former employee who has satisfactorily completed 
military setrice must be reemployed, upon timely application, in his 
former position or "a position of like seniority. status, and pay."' 
He does not merely hare the right to his old job. as stated in 
section S ( c j ( 1 )  of the Act. but must be "restored" to employ- 
ment in a fuller sense "without loss of seniority" and with a right 
to participate in "insurance and other benefits offered by the em- 
ployer" to the same extent as employees on furlough or leave of 
absence. 

In Firhgold m. Sullivnz Drydock ~4 Repair Corp.; the Supreme 
Court interpreted the language now contained in section S ( c j ( 1 )  
by stating that the veteran "does not step back on the seniority 
escalator at the point he stepped off. He steps back on a t  the 
precise point he would hare occupied had he kept his position con- 
tinuously during the ~ a r . ' ' ~  T h e  rule in Fiii.goId, later known as 
"the escalator principle." mas ratified by Congress when it 

'The ~ p i n l o n i  and C O ~ C ~ U S ~ S  preslenred herem are those of the ivrhor and do 
n m  nec111arl1, ~epreanr  rhe i l e w  of The  Judge Advocate Generrlr Schml or m y  
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reenacred the prior s r m m  and included the following ma pro~ision 
as sectloll 9 ( c )  ( 2 )  

I r  IS declared I o  be the  senrs of the Congress t h a t  any perion i i ho  15 re- 
s m e d  i o  a p o w m  . . should be m restored /n such manner 1s to g n c  
/him such I ~ Y I  ~n hli  emp!armmr a s  h 
confinued :n such ~ r p l a ! m e n r  conilnuou 
t h e  armed forcer  until rho rime oi his re  

Since Firhgold, federal c o u m  hare run into difficult!- in at- 
temptine to applv the escalator principle in determinino emplov- 
menr rGhts under recrion U(c)  ahenerer  conditions 6i emploi-- 
ment are involved rhat are not dependenr on senmiry alone. I r  
has often been observed rha t  the term "seniority" IS n 6  defined in 
the .\ct;' rarher. "seniorit? derives its meaning in each individual 
case from the ,ob perqu&ei and t h e  effects on employrnenr rhat 
flow from them. Hawerer. the perquisites and effects of ieniontv, 
found either in the pracrices of an employer or in collecrive bar- 
gainine agreements. are often commlneled with the effects of orher 
employee attributes. In  cxes  inrolr;ng priimotion apportunmes. 
for example, the employee's individual merit is uiuall? a factor equal 
to or more important than  senianrr ,  and in cases involi-ine riohrs to  
fringe benefits. a specified a m o w ;  of i iork performed f i r  ti;, em- 
ployer in a given year is frequentlv an eligibility requirement in 
addirion to "seniorit>-." 

Concerning promotion opportunities. the Supreme Court has  men- 
eiall>- held ;hat a serriceman is entitled to  a promotion "if ,  a s  a 
matter of foresight. it was reasonably cerrai 
mould hare occurred, and if. as a matter of hin 

conraired ~n T h e  Selecme and 5eriico A c t  oi 19a. io V 5 C  A p p  
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promotion that is automatic after a minimum period of employment 
training can be claimed, but only after successful completion of the 
training period. Harmg completed the training period upon his 
return, a serviceman can then insist on a retrospective seniority date 
reflecting the delav caused by the mil i tawn 

Fringe benefit hghts raise more dif icdr  problems. They  accrue 
only ~n parr as a result of mere IongeTity, and ~n parr. in proportion 
to  and as a direct reward for the amount of a o r k  performed. To 
this extent, fringe benefits share the characteristics of wages rarher 
than perquisites of seniority. 

Insofar as eligibility requirements for benefits relating primarily 
to seniority or to  work performed can be segregated, the escalator 
principle can be applied ro the requiremenrs relating to seniority 
alone. Yet, a ser of problems still remains in cases in which the em- 
ployer's practices or the collective bareaining agreement makes 
fringe benefirs dependent on a minim& amount of work per- 
formed, regardless of seniority. In  such cases, completion of some, 
but not all, of the minimum requirements due to the intervention 
of military service results in loss of all rights to that benefit, even 
to a proportional amount. Unlike cases of promotion oppormnaies, 
the work requirement for a fringe benefit cannar be completed 
retroactively; rhe opportunity to  earn a benefit, once missed in any 
year, is torally lost. 

Until the Supreme Court rulings in Accardi v. Pennnicania 
R d r o a d  Co.'O and Eagar v .  ,lfogm copper Co.," federal cou& had 
consistently denied the claims of veterans for racarion or holiday 
benefits for the Year of their departure or return from militarv 
service ahenever.the requirements for vacation elieibilitv \I ere ndr 
fulfilled. Accmdi and Maginu Copper did mu& to change this 
result but ultimately failed to establish principles of decision for  a 
uniform approach m fringe benefit cases. Now, by a brief opinion 
in Foster z.. Drwo the Supreme Court has rurned 
the rights of veterans around again mirhaut saving much about 
the problems of interpreting collective bargaining'agreements under 
[he Act which had produced a split m circuir court opinion. JThile 
rhe result dictated by Foiter i. Drauo may be clear enough, at  least in 

OT~llran v \lirroun Pac. R R .  3 7 6  U S  169. 179-80 ( l 9 6 i l  
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the conrext of r a m i o n  benefits which the case i n i d r e d ,  the Court's 
opinion may not be easily applied m cases involving more complex 
fringe benefit s t r~c tu i e s .  

This article examines the evolving principles underlying the de- 
cisions pertaining to 1 i c m m  and holidav benefiri. rhe impact r n f  
Foster 1Jraio on their del elopmenr, and finallv. attempts to appl, 
the principles in light of Form to related problems involring "quali- 
fied benefits' administered rhroueh tmst  funds. such as pension. 
profit-sharing. and supplemental u&nployment benefit funds. Claims 
by servicemen for l o x  payments of funded benefits. administered 
rhrouph m s r i  qualified under the tax c r d c .  hai-c not r-er h e m  
extensively litigated. although they present the mast serious i d -  

ridual inequities and potcntial employer liability. 

Section 9 ( c )  ( 1 )  contains two apparenrly separate mandates. The  
f i n r  requirci t h a t  rcrurnine senicemen br restored r c  rhcir 
former lobs or 1 k e  posmon' "wrhaut  Iim of seniorit!-" and the 
second entitles returnmg s e r v ~ e r n e n  ro pa r t i cp te  "in insur3nce or 
other benefits afiered by the employer purcuant t o  embllrhcd n i l e s  
and practices relatin: ro employees on furlough UI leave of absence." 

21s. r h ~  coni-enrional a n a l p s  of federal courrs 
the .IC[ has been IC determine n hether the 
Id bc characrerued ac "perqoisircli] of wnior- 

I[>-." and rhus due r o  senicemen uncondmimallr u n d e r  rhe  6r5t 
mandate. or chnracteriicd instead as " i n s i i r a n ~ ~  or other  lieneh 
and. rhereforc. under the second mandate. d u e  to t r r i i c e m ~ n  
accordance with the employer's tieatintnt of m h r r  emplorees  
furlouph or leaves of a b ~ e n c e . ' ~  

Followin! this analysis. a m u d  paid 
classified under t h e  caregory of "ins 
rather than as a "pcrqutcite of s e n m i  
requiremenrs far the  i s c a t i o n  benefits included more than mere 

19681 
1lUh 01. 19.1) 

See i J ' o  Karrncicr v Cb,icign. Ruck 1,laid and Pac R R ,  43' FZd lil. 116 
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longevity of service but also a minimum amount of work performed 
in a preceding year. As a result, vacation benefits would not be due 
to returning servicemen unless emplavees on leave or furlough for  
a like period would also be entitled i o  the vacation benefit under 
the same circumstances. 
In Siarkieuicz Y. Gmeral Electric Co.," f i r e  veterans returned to 

their jobs during the latter half of 1945 and 1946 and claimed a full 
year's vacation pay for the calendar vear in which they returned. 
T h e  collective bargaining agreement brorided that employees "re- 
engaged" after being off the payroll must work a period of six 
months before ther  are eligible for vacation pav. Since the Teteranr 
returned later in <he year than July, they mere unable to work the 
prescribed six month; and were denied vacation pay by their em- 
ployer. 

T h e  Second Circuit Court of Appeals rejected the reterans' claim 
for vacation pay, reasoning that paid racations were "not merely a 
perquisite of s;moriry." IVhile the amount of the vacation pay, 
concededlv, was conditioned upon seniority, the eligibilitv for  vaca- 
tion pay i i  anv year depended upon a minimum of six months' work 
actually perfdrmed in that year. Therefore, the right to the vacation 
in the court's view did not depend on seniority alone and "must fall  
under the heading of 'other benefits.'" which neither employees on 
leave nor returning veterans mould be entitled to under the appli- 
cable collective bargaining agreement. T h e  argument that the vet- 
erans would never hare Tost their racation eligibilitv In the first 
place but for their military service and would not' hare had to 
requalify by six months' work did not persuade the court to the 
contrary. 

In two decisions contemporaneous a i t h  Siarkie-uicz, the T h u d  
Circuit tentatively sought a mme pragmatic approach.'j Serer the-  
less, other courts eventually followed the reasoning in Siarkie.;cz, 
until the Supreme Court opinions in Accnrdi c. Pennsjilunia 
Rzilroad Co.,ld and Eagnr L'. .Clagnia Copper Co." interpreted 9 ( c )  in 
a new light. 
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Had the approach of the Third Circuit m .ZfcLmrghliiz T .  Union 
Switch tb Signal C O . ' ~  prevailed, the later problems in Accardi or 
.Magma Coppt-r might hare been totally avoided. McLaughlin war 
a member of an electricians' union and had worked for the Union 
Switch and Signal Company more than fire years prior to his induc- 
tion on October 1, 1942, H e  failed to receive vacation pay for 1942 
because he mas not on active employment status ai  of December 11, 
as required by the callectiie bargaining aereemenr w t h  the union. 
having been inducted Lnto the .Army. TEe Third Circuit had no 

technicality, staring that December 1 I 
thar could defeat a Tacarion which 
earned by the terms a i  the agreement. 

y for the year of induction, the court 
recognized that vacation rights under the agreement "ti ere gauged 
by work actually performed" for the company. On this basis. the 
court denied AicLaughlin's furi'ler claim for vacation pay with 
respect to years of military service in which he performed no work 
at all  far rhe company. \-et assuming, as did the Third Circuit. thar 
vacation rights were dependent an work act 
nor merel\- on seniority, the reasoning ~n Siarkie. 
.IlcLaug/~lin case. muit hare led ro ;he conclas 
\\as not eren entitled to vacation pay far the !-car of induction 
Vacation pay n - o d d  have been categorized by ;he Second Circuit 
as "insurance or other benefit" u hich would not have been paid to 
employees on leare or furlough as of December 11. 

111. ACC-XRDI A N D  L\G.\I.A COPP€R 

T h e  analysis of renioritv rimhts in cases concernme frinee benefits 
developed ;n a new direchon:fter Accardi 'i. Peimijlvan& Railroad 
CO.'~ T h e  issue that arose In Accardi mrolred the payment of rary- 
ing amounts of seierance pay to tugboat firemen \\hose lobs were 
abolished when diesel engines were installed on tugs. T h e  amount 
of severance pav due the firemen under rheir c o l l e c t ~ e  bargaining 
agreement increased proporrionately to their number of Far ,  of 
"compensated senice." u hich was defined as any year in which an 
employee worked for at  least one day in no less than seven different 
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months. Six veterans. employed as tugboat firemen, brought suit 
for additional severance allowances when the company refused to 
consider their period of military service as years of "compensated 
service" under the railroad's severance plan. 

T h e  Second Circuit Court of Appeals, following its earlier ap- 
proach in Siaikievicz, found that the severance allowances were 
"other befiefits" rarher than "perquisites of seniority," because they 
were dependent on work performed. and, therefore, that the addi- 
tional severance al loumces were not due veterans since they would 
not be given to employees on furlough or leave of absence under the 
same circumsrances. In reversing the circuit court's decision, the 
Supreme Court found it "unnecessuy to discuss in detail" the theory 
of the T h u d  Circuit because it concluded that the severance allow- 
ances were, indeed, mere "perquisites of seniority" and not actually 
dependent on an amount of work performed in any gii en year. 

Ar t h e  Gorernmenr poinrr aut. II is pusslble under the agreement for an 
employee 10 recene credlr for I %,hole y w  of "compmiartd s e n d  by 
vork ing  8 mere se$en de)%. There would be no dirrincrion = h i f e w  
between rhe man \rho uorked one da! a month for sexen months and rhc 
man s h o  u,orkrd 165 days an 8 year T h o  USE of the label "compensated 
semire'' cinnor obscure rho f a c t  chit the mi n i u e  of these p q m e m  
w s  compinrarion for loss of jobs. And the cost t o  an ernployre of l amg 

ob i s  nor measured by hori much rark  hc did m fhc p'st-oo miner 
calculated-bur by the ngho 2nd benefits he forfelts by grwng up hL 

job. Among ~ m p l o ) e e r  r h o  iiorkcd nt  the same ,obi ~n the same crrfr 
and clis3 the number and % a l w  of the rights and benefits i n ~ i e i ~  in 
p m p u m o n  10 rho amount of ieniariry, and 1t IS only namiil i h i r  t h e  
iiirh rhe most senmnry should I P C ~ M  the highest slio~,snces since 'hey 
uere giving n p  more nghri  m d  benofin thin rhoie wlrh less smiorir). . . . 
\Ye rhmk n ~ 1 ~ 1 1  char the mount  of these allowmcei IS )psi as much I 

perquisite of seniorir). as the mare iradirianal benefits such 23 uork p e f .  
erence and order of l a )&  and i e c ~ l I . * O  

T h e  Supreme Court also stated concerning the insurance and other 
benefits clause of 9(c)  ( I )  that "without attempting in this case to 
determine the exact scape of this provision.. . i t  is enough to say 
that we consider that it was intended to add certain protections to 
the veteran and nor to rake away those which are granted to him 
by [ 9 ( b ) ( B ) ]  and the other clauses of [9(c)l.""'  
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T h e  accepted analysis prior ro Accardi was premised on a false 
dichotomy beriveen "perquisites of seniority" and "other benefits," 
which denied rhe possibilitv rhat a fringe benefic could be, in some 
respects. borh one and the bther. On finding that a benefic accrued 
in proporrion to uork performed. and not solel>- to lungerir?. the 
reasoning m Sbikie-icz removed thar benefir entirely from rhe 
protenions af the seniority provision of the statute. To the extent 
rhar [his interpretation of secrion 9 ( c )  results in such denial of 
sratutoiv protection for any class of benefits, the  interpreration 
would &em to hare been disapproved in Accmdi? 

S o r  long after Accardi. rhe Supreme Caurr. in a f i r e  ro three 
decision, reierred the S in th  Circuir Courr of Appeals in a one 
sentence opinion and upheld the right of the plaintiffs to racarion 
pay: Eagar t'. llagiiia T h e  col1ecrn.e barpaining agree- 
ment in llagnm Copper required char employees m u ;  have riarked 
at leas1 seienty-fire percent of their available shifts within the last 
year and been ~ ~ n t i n u ~ i i i l v  employed bv the campanv for  at least 
one year mmediatel!, preceding their aiplicarmn far  k acation pay. 
T o  obtain holiday pay, the  agreement required an  employee to have 
been on rhe company's payroll canrinuously for three months prior 

in question. h !-ear fa r  rhe purpose of iacar inn  and 
Iity a a i  measured from rhe annnerrar? of the da te  

of hire. 
Eagar had actually n-orked more than seventy-fire percent of the 

available shifts since his employment with .\lagma Copper on 
\larch I ? .  19j8,  but a a i  called inro the service on March 6. 1959. 
seien days before he could complere one year of continuous em- 
plavment and more than three months prior [o the ,Memorial Day 
and Independence Day holidays. T h e  reqummenr of contmunus 
employmenr rhar Eagar failed ro meet was arguably related only to 
seniority. since the eligibility requirement based on the number of 
shifri worked w a s  stared in the collective bargaining agreement as 
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an additional and separate requirement from that af continuous 
service. Considering work performed, Eagar had fully earned his 
vacation pay. 

Nevertheless. the Court of Appeals for  the Ninth Circuit follou~ed 
the analysis in Siaikievicz and classified vacation pay as "insurance 
or other benefits," which could only be claimed by veterans if it 
could be similarly claimed by employees on leave or furlough." In 
denying Eagar's claim. the court thus reached the apposite result 
from the opinion in .llcLaughiin, in which the requirement of being 
on the payroll on December 31 was properly recognized as a mere 
technicality, unrelated to work performed. On petition for re- 
hearing in light of Accmdi, the court of appeals upheld m first 

Judge Madden, dissenting, stated that "the distinction. . . 
which this court makes in the instant case, between 'seniority, status 
and pay' on the one hand. and 'fringe benefits' on the other does not 
seem very vital to the Supreme Court."2R T h e  Supreme Court sub- 
sequently reversed per curiam. 

T h e  critical factual distinction between Accardi and .Magnu 
Copper, which the three dissenting Justices in Ilagnzn Copper 
hastened to paint out, is that the former case mvah ed a determination 
of the length or amount of a fringe benefit, while the latter involved 
solely the question of when was he eligible to receive it. Magma 
Copper Company did not contest the fact that once petitioners had 
earned their benefits, their time spent in military service would be 
credited towards determining the amount of those benefits. 

T h e  question of when fringe benefits are payable must depend, at 
least in part, an when they are "earned." Definitions of vacation and 
holiday eligibllity may reasonably reward an amount of annual work 
performed and, in that sense, they cannot be only "perquis~tes of 
seniority" under the Act. As Judge Augustus Hand observed: 

A v m f m  u t rh  pay i s  m effect rddmonal w g c s  It 
arrangement t o  X C Y I ~  the  ell being of employees and the continuance 
of hirmoniovi ~ ~ I a t ~ o n i  beraeen emplayrr end employee. T h e  canridern- 
tim for the c o n i m t  IO pay for 1 WEWI r i c m o n  hid been furnished, that 
i s  co say, one year's ierwce had been rendered , , . 90 thac the week's %SCI- 
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tmn n r t h  p y  xas complersl? earned m d  o d )  the m e  ai zeceirmg I I  

was parpmed.2'  

T h e  contrary premise, that vacation or holiday benefits are solely 
"perquisites of senioritv," leads lagicallv to the absurd result that 
servicemen are entitled to receire full Cacation or holiday benefits, 
not just far  vears in whjch rhcv rendered partial service t o  the 
cmplo>-er-vears in mhich rhey [eft for the niiiitarv or in which 
they returned-but even for  the years spent in m d h r y  for which 
no work far the company was performed at all.?P Furthermore, if 
vacations should be paid far each year of militar? serrice. then v h y  
not mama)  

On ;he other hand, considering elieibilitv requirements for pre- 
miums in length or amount of racat ia i  benefits. it IS difficult not to 
conclude that all such premiums, no matter hair u orded in collective 
bargaining agreements, substantially accrue b>- virtue of longevity 
and are. [herefore, exclurirelv "psrquiiires of seniority." II-hde the 
benefit itself, in Judge Handk yiew. IS compensarion far work per- 
formed, the amount of the benefit is a reward for  loyalty and 
length of service.28 

1v. V A C l T I O S  PAY 
PARTIALLY EARNED 

The decisions in Accardr and .Magnu Copper charge courts to 
look beyond mere "labels" and to determine the true nature of 
elieibilirr reauhcmenrr f a r  a eiren benefit. In  these cases, homerer, 
rhk Supkme'Court did not ansuer the quesrian af what extent a 
returning serviceman i s  entitled to vacation for a year in u hich he 
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parriallr fulfills a bona fide eligibility requirement reasonably 
relaredra an amount of annual wo& pedormed. Federal courts that 
considered this question after Accardi and .Magma Copper inter- 
preted the Supreme Court's guidance with rarving results. 

In Kaiineier w .  Chicago, Rock I r l m d  and Pa& Railroad Co.,B" 
the Tenth Circuit Court of Appeals denied the plaintiff's c lam for 
vacation pay in the year in which he returned to work on the 
grounds that he had only fiftv-three davs of "compensated service" 
in that year, substantially fe<er than the one hundred and ten days 
required by the collective bargaining agreement. 

T h e  Tenth Circuit dstmgui$ed both Accardi and llugma Copper, 
finding that the eligibility requirement in this case was neither a 
"mere label" nor a "facade to ~ e i l  the true nature of the benefits; it 
[ w a s ]  a legitimate uniformly applied condition precedent to racation 

T o  hold for ;he plaintiff, m the court's view. would 
discriminate in favor of servicemen as compared to employees on 
leave or furlough. 

T h e  plaintiff argued. to the cantrarv, that he was himself the ab- 
iecr of discriminarion because af his militarv SCIYICC. Havine been 

8 0 4 1 7  FZd 151 110th Cir. 1971). 
311d at  154 Sss nho Foircr !. Dra,o Carp .  +90 F ? d  ii ( Id  Cir 1971). LL 

Pin1 Y Bahack Carp .  168 F Supp 282 (E,D,NI- 1971) 
32Compare. for eximple. the treatment Canpreri h a  p e n  to federal em- 

p l q e r i .  .According ro 5 U.S.C $ &  m? and 6101, I federal employee musf e m  
each segment of his paid v ~ c i u o n  for ~ C C ~ Y I  hlr a n n u d  I e m j  by being 1cm1IIy 
e m p l q e d  e l c r y  aarkdry during a full biuoelly pav period. Under i USC. 
5 5  5 5 5 1  2nd 5552, a federal m p l o ? c e  entering millran. r e n i c e  c m  enher c ~ l l e ~ i  

ireired %I if he had earned any ,nciiion pny. c c ~ d l y  ebienr from hrr 
lob ~n milirrry service cmermg fodord em. 

mental employees. 1s prorided by Congress. should lead 10 1 similar treiment of 
n~ngovornmennl emplo~ee r  under the rlmilar smtmoq scheme See B r x f  in 
Support a i  Defendant's \lorion for Summary Judgment, Connerr V. A u t o m i f i ~  
Electric Co,  121 F. Supp. 1171  ( S . D  111 1571). 

Smce io U S C .  b 4 
ployeer 1s 11mosi idenrlcal to i o  U S C .  P 159 e rrerrmsnr oi govern- 
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accrue \ acation pay on a pro rata basis w r h  respecr to  rhe \i ork he 1s 

able to perform in the >-ear he returns from service. In effect, n h i l e  
the Act  gives him rhe unequi\ocal righr to  return to his former ,ob. 
he is obliged t o  uork for a rime without vacation pay and. therefore, 
at a lamer income. 

The  comparative tieatrnent of servicemen and emplovees on 
leare or furloueh had been previouslv considered in 2 i1m;lar case 
affirmed by rhe"Fifth Circuit. D u g g e y v  lliirou,i Pacific R.R.3' In 

Karmeir, also found this reasoning of the diirrict court m Dugger 
to be 

Nerertheless, discrimmatm in favor of veterans over nan- 
veterans has been enforced by rhe Supreme Court ~n both Accirdi  
and l f a g i i u  Copper. To rhe extent  that a n r  benefit i s  found to be 
a "perquisite of seniority," the pertinent 'elieibilitv requirements 
(such as being an the actire payroll an  Decehber 1 1 )  are  nai led 
in the case of returning serricemen, but not for  emploveer on 
leave or furlough. Ir mav also be argued from legis lat i t i  history 
and extensire judicial di&a that, no matter what management a n b  
unions provided. Congress did intend to take the veterln's position 
at the bargaining table."' T h e  distinction made in any case betneen 

Q 3 1 i 4  f. Supp 496 'SD Tex ID6-), x f d ,  M1 F ? d  '19 (6th C i r )  c e n  
d n i r d .  191 US poi (1969) 

8 4 2 7 6  F. Supp. 496, +59 
85 Id 81 1QQ 
3e43i F ? d  151, 115 
I7See, e . 8 ,  Firhgo!d 1 Sullivan Dvdack  & Repair Corp.. 3?8  U S  P 1 ,  281 

(1Wbi I " .hd  no prm.cc  of irnploycri 01 agreemrnti between crrplorrr i  and 
umms cin cut down rhe i m i c e  zdlui t rnrnr  brnrf ir i  n h x h  Congrerr has rccurcd 
the i,ereran under  rhc .Act 1 ,  Palmirarra !. Coca-Coli Bottling Co, 490 F l d  166. 
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"perquisites of seniority" and "insurance or ather benefits" may be 
seen, in effect. as a judicial conclusion on haw far the Act requires 
courts to intercede in the ieteran's behalf. 

In reaching an entirely different result from that in Dugper and 
Kirnieier, other courts haie interxened to i n d i d a r e  virtually all eli- 
gibility requirements for  frmge benefits in the the case of rerurning 
veterans. For example, m Locqniri i.. Aniermn A i i h ~ e i ,  1nc.p the 
S i n t h  Circuit granted plaintiffs full i acarion pa) although, under the 
r e m s  of the collective bargaining agreement, full racation pay had 
not e i  en been substantiallv earned. The  collective barnaining agree- 
ment in Locaynir permitted an emplovee to rake smty Falendar &vs' 
leak e without reducing his annual \-&tion pay but p;o\ ided that hl 
vacation pay would be reduced by one day for each thirty calendar 
davs of leave in excess of uxty davs. In effect the aereement 
conferred vacation benefits on a'prarated basis, in accord& with 
the amount of work performed. 

T h e  plaintiffs returned from militarv service in June and October 
of 1967. Based on their years of c o n t h o u s  e m p l o p e n r ,  including 
two >-ears' credit for the time spent in serv~ce, none of the plaintiffs 
would hare been entitled to more than ten days' iacarmn pay if 
each had xvorked during all  of 1967. The ten days' pay to which 
rhev mere entitled bv lenorh of service was reduced by three days 
and seven days, resp&tire&, in proportion to the amount of work 
actually performed for the employer in 1967 and conforming to 
rhe treatment of employees on furlough or leave af absence. The  
Ninth Circuit found that Magina Copper compelled p a p e n t  of the 
full ten days' iacation pay for each plaintiff in L o c q n u  

Having previously held in ;Ilagma that vacation pay was not a 
"perquisite of seniorif bur considered in the category of "other 
benefits," the S i n t h  Circuit Court of Appeals interpreted the 
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Supreme Court's rerersal of its holding in .Ilagmr as requirine the 
that vacation pa;. a l w a r i  be deemed a 'per- 

In  effect. the opi& in Locqn ia  amain 
that a benefit such as iacation pap must'fall 

nhollv a-ithin one categorr of the .Act or  the other. 
T h e  decisions of the SLpreme Caurr in Acrndi and I l z p  

Coppo, on the contrary, appeared to reject such a dichotomy. 
Locnynia a w n g  to the bpposite e x  
of the S i n t h  Circuit m .Ilagvin. and 
same error. As Judee Battin points 
neither Accmdi no; M a p n  Copper 
compensated service can be a ralid 
benefit, if it is not a mere label or subrerfuee," nor do those de- 
cisions r e q u r e  "that all attributes of racatiohfall within 'seniority, 
status, and pay.' I '  Indeed, if "perquisite of seniorit>-" were  given 
such an all-mclusive definition. Judge Battin argues, then the 
Supreme Court's scrutiny of e l ie ibi lh  requirements for "mere 
labels or subterfuge" would be un&ce~;ar>-.*~ 

Moreover. unlike the circumstances in K a s m i e r ,  the circuit court 
in Locnjiiia did not confront a situation in which racatmn pay par- 
tiall!- earned had to be either eranted in full under the collective 
bargaining agreement or totall;forfemd. T h e  applicable agreement 
in Locaynia eapressl!- providid a method of proration Thus.  the 
court in Locz??iia could have given effect to  the agreement without 
depririne the ieterans of a n y  vacation pay earned and thus hare 
maintained the equality of kreatment betneen veterans and em- 
ploj-ees on leaxe or furlouqh. Onlv when the collective bargaining 
agreement does not exprei;lv proiide proration of racation pay for 
employees on l e a t e  or furlough is a court faced with an all or 
nothing dilemma." 

1.. FOSTER r. D R A Y 0  CORPOR.4TIOS 
In Foster 1. Drmo Corporation'? the plaintiff left for rnrlitary 

service in .\larch 196- and returned co work in October of the 
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following year. He worked nine weeks in 1961 and thirteen weekr; 
in 1968. but rhe collective barqaining aereement beru-een the com- 
pany and union required c o m p k t i o n  m at least twenty-five weeks 
in any calendar year to qualify f a r  vacation pay. T h e  Third Circuit 
dismissed the claim for vacation pay in bath years, deciding thar the 
racation pal-, in r - i w  of rhe work requirement in the collecrire bar- 
gaining agreement. w a s  more properl>- a "part of a u-orker'r current 
or short term rerum for labor'' than the result of accrued seniority. 
Alore significant. perhaps, was the circuit COUIL'S view that the Act, 
as inrerprered by the Supreme Court, compelled it "to venture into 
that unclearly marked terrain of labor contract inrerpretation" 
which has been the peculiar province of private arbitrators. haw- 
ever destructive of a normal judicial preference for uniform and 
certain rules in rhe adminirtrarion a i  statutor!- Exactly the 
opposite approach had been taken bv rhe N&h Circuit m Locuynia, 
which viewed vacation benefits, presumptively. as perquisites of 
seniority. and by rhe Second Circuit in Pa/7iiOi.OZZO c. Coca Cola," 
which rejected a case-by--case conrractual anal>-sis in a similar case 
involving severance pay. 

Finally, the Supreme Court. in affirming the Third Circuit's de- 
cision in Forrer, used rhe very approach mhich the circuit court 
avoided and criticized, that of categorizing benefirs under the stamrc 
a priori, without the necessity for case-by-case analysis of contract 
provisions. 

Generdly the presence of 2 uork requirement IS smmg e l idmce  rh ir  the 
benefit I" queirmn \ / i s  lnfended IS 1 form ai compenimon . . I l i ' l h e r e  the 
s o r k  requ,remrnr c0nrr8ruter a boni fide effort IO compcnsare for work 
~CCYIIIY performed. t h e  fact rhar  11 C D J ~ O I ~ ~ P I  only loose 
is  not enough IO inrole the statvrory guarantee 

, , IArl the  common cmceprmn of I i m f m  I i s l  r r c a r d  for 2nd 
respire from 1 lensh! p o d  of libor ?he siiiolie should be ~pplied 
only %,here II clearly q p e m  thar v i cmon i  \ \ w e  intended to m m e  nut- 
mrricill) as I function of conrinued asmcii i i~n a i r h  the compmv'@ 

This language implicitly rejects the possibility thar vacation pay 
may have the attributes of both a seniority benefit and cornpensarion 

. 
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for  n.ork performed. I r  adopri rhe e m e r  approach by raising a 
presuniprion that i o c a m n ~  are solely "orher henehrr" under rhc  

Electric CO. '~  that as lone as t h e  right ro the 

caregoti-. 
The plaintiff's ar_pumenr rhar the . k t  must. ar Iedsr. prorecr a 

veteran's pamall>- earned i -mtm pa!- \vas a l r c  rejected h! rhe 
Supreme Caurr. This could lead  10 harsh result5 li, for e 
Foster had narroirly miiscd qualifying for i-acarion a i re r  1 
ruenty-four ueeks before ciimpellcd to eiirer riiilitdr!- 

Foster a r p e d  m the d i e m d r i v e  that he should be entided t o  a pro 
rata share rof i - m i i o n  pa>- m proporrion 10 the t v  cnt! -61 e \I eel; 
requirement he had cornplered. although it v a s  n o r  c 
collective bargaining agreement pro! lded far  pro rara 
emplo>-eei ho were unable 10 accumulare v ork in c 
number of neeks.  

S o  courr prior to Foiter had taken rhe imir inp wlur ion  of 
g r a n r q  pro r d t a  i a c a t m n  pa:- ro rerurnmg ~ e t e r m  ,111cre rhe 

rhe collecrive bargaining agreemmr m proporrmn ro the extent t o  
uhich the bcnefir \ I ~ F  earned, rhe Courr could have achicred rhe  
effecr for which rhe .Acr w a s  prerumablv intended. that he u-ha is 
"called t o  the calms [IS] not to  be penaliied on h s  r ~ t u r n  b!- reason 
of his absence from his civilian 

T h e  decision in Forrev raises furrher p r o b l e m    hen apphed to 
ocher benefits in 75 hich ralid n ork requiremenrs also PI.>!- some 
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part bur which, prior to Fortei.. had been broadly characterized as 
perquisites of seniorit>- by circuit courts. 

VI. F U S D E D  B E S E F I T S  

Pension. profit-ihanng, and supplemental unemployment benefit 
ISUR) t ~ o s r s  present many of the same problems ai vacation bene- 
i i t r  under section 9 of rhe Acr d n e  to the fac t  chat such trusts often 
c o n t a n  eligjbJity requirements t h a t  defer the payment of benefits 
until some f u t u r e  dare .  If an el b i l q  requirement specifies so 
many years of " C O I I ~ I I I U O U S  rerric before an indnidual ' r  right to 

enr ieitr. ,IS t!-pically found m pension plans. this re- 
quirement mnv readily be viewed as a perquisite of seniority status 

creating nn Inccntiie f o r  Imp serricc. Such a " i es tm,o "  prorismn. 
which puarantees r h e  right to future p a p e n r s ,  depends on an em- 
ployee's length of SCII-ice, but the ammint of work performed often 
determines the size u f  the future  pa!-ments. 

In LirLicki ti. PPG l n d a i t ~  iei." for eumple ,  "contmuous sewice" 
under tlie companr pension plan n 'IS credited a t  the rate of ane- 
rnelfth of a year  for eier!- 1 2 5  hours  actuall! varked ,  not to 
exceed one full credit In any calendar !-eu A n  employee's right to 
pension p a y e n t i  i e i t e d  after ten  years of continuous s e r r ~ e  and 
the amount of his pdmment w a s  compuwd bv mul t lp l \~ne  the v e a r s  
of cnntinuaus serric;against a stated dollar f i iure .  The ditrict  court 
held that for  the pwpose of the v c s m c  of ri& ' ' 1  Cterans should bc 
entitled to  be t rea ted  ai if rhe? were  &ntii&dv emploved during 
their period of mi l l t a r )  s e r i ~ c e . " ~ "  but ' ' [ a 1 5  to the computation of 
his pension.. . . a n d  the amount of pavments, the court finds these 
to be matters dependent upon ~ ~ . o r k  &all!- performed and com- 
pension earned"" far  which t lw ie tcran earns no credits uhile in 
the  military. 

Employer cnntributionr to special purpose trust funds hare the 
character of deferred cnmpcnsation to  tlie emplovee. These con- 
rributmnr are usually made  in direct proportion tb the amount of 
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work an  employee actually performs, that 15, on a cents per hour 
b u n ,  exactly as \+ages. T h e  formula for pavrnentr out of such 
trusts is also work-related As noted m LwL'icki, the amount of 
payments to an emploj-ee, when rhe contingency f a r  which the fund 
was created eventually occurs, depends an the number of credits 
that employee has prermuely accrued; and credits usually accrue in 
direct proportion to the amount of u a r k  performed, on the same 
basis as the employer's contributions. 

S e i  ertheless. \i hen the contingencv for v hich a trust mas created 
occurs before a returning seniceman has had the opportunity to 
furnish the minimum number of crediri required to receive a pav- 
ment. can the serviceman stdl claim the paynent ,  despire in work- 
related character and the fact that he has not full>- earned it: Ai HI 

cases imoliine iacat ion benefits, a serviceman mav a r m e  that an>- 
minimum edit requirement. Ijke the vesting peribd ix Li t i i ck i ,  i5  
merely a perquisite of seniority iihich must be "restored," at least 
to the extent that the requirement could hare been fulfilled but for 
the mtervention of milmry service. In at  least one CPEC. Piliiizrozzo 
Y. Coca C O I J ; ~  such an  argument prmed successful. 

The  plaintiff in PaImirozzo mas covered bv  a collective bargaining 
agreement with a Teamster local rhat required rhe emplo>-er to 
contribute to an area r e o r c m m t  fond. for each of his e m p l o y s .  
a rum of twenty cents per hour f a r  each hour iiarked up ro forty 
hours per meek. T h e  mlei adopted by  rhe truxeei of the fund 
granted service crediri to ernplaveei an the basis of hours worked. a 
calculation presumablv based on the  number of hours for which 
the employer contributed IO the fund. .A m 
benefit w a r  pqab le  to an employee w t h  
service" and no benefits at al l  to an employee who had accrued leas 
than fire !-ears. 

T h e  plaintiff had accumulated only four and one-hdf years of 
credited service during his fire )-ears of employment because of a 
six-monrh absence in the militarv between 1962 and 1963. In  facr. 
he needed only 216 addirianal hours ~n 1962 and 64 additional hours 
in 1963 to have acquired the one-half credit needed t o  qualify for 
the minimum s e i e r m c e  pav. 

In holding that the plaiitiff was entitled to an  additional one-half 
credit for the six months spent in rhe mditary, the Second Circuit. 
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affirming the district court in P I ~ I I ~ J I O Z Z O  found that the $200 
severance pavmenr was the same type of "separation allowance" as 
rhat involved ~n A c c ~ r d i . ~ ~  4 co&arison of the character of the 
benefit ~n borh cases, however, rwealr  important differences not 
mentioned in rhe opinions of either the district court or the court 
of appeals. In the first place, rhe definition of "cornpensared serv- 
ice" in Accwdi was not directlv related to work performed. As 
the Supreme Court in Accmdi pointed out, an employee could re- 
ceive credit f a r  a whole year by working a mere seven days: 
". . .There  would be no distinction whaterer berween the man who 
worked one day a month for seven months and the man who worked 
161 days in a year."54 In  contrast. both employer conrributions tn 
the retirement fund in Paiiiizrozzo and the emplol-ee credits were 
solely proporrional to "each hour actually worked.'' 

Mareorer. the severance benefit in Accirdi mar negotiated retro- 
spectively fallowing the introduction of automared equipment and 
the discharge of twenty emplavees, including the plaintiff. T h e  
circumstances giving rise to thk benefit as well as the lack of a 
direct relationship between the amount of the benefit and the work 
performed supplied rhe rationale for the Supreme Court's derermi- 
narion that "the real nature of [the separation allowances] was com- 
pensation for loss of jobs." T h e  s e ~ c r a n ~ e  benefits in Palnzarozzo, on 
the contrary, w a e  negotiated as part of the hourlv economic com- 
pensation far  work performed, and applied to the purchase of a 
future payment. 

T h e  only apparent reniorirv-related aspecr of rhe benefir in 
Palmwozzo w a s  the fact rhat the trust rules required f i r e  years of 
work to earn the minimum severance paymenr from the fund and 
an additional five years to earn each successive increment in sev- 
erance payments. Severtheless, unless the severance payment is a 
fixed sum: wholly iniariant to years of service, the court of appeals 
sugeesrs the real nature of th; parments must be deemed "com- 
pensation for forfeited seniority rikhts." This rule would apply, 
prerumablv, et-en m the case in'whl'ch sererance payments are based 
solely on cents per hour actually worked, without any increments 
or "vesnng," so as to be \irtually indistinguishable from wages. 

a 3 1 8 3  US 221 (19661. 
64 Id. at  110. 
6s 441 F.2d 586, I W  n 3 
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In reaching rhir ~ o n ~ l u s i o n  rhe Second Circuit expressly eschewed 
a case-by-care analysis, which Accmdi compelled, and based its 
decision on i i i  a priori coriceprr of seniuritv. cautioning lower courts 
ro avoid "coi.fusion" rhar results from lodking at the parties' collec- 
tive bargaining 2 ~ r e m e n r s . ~ ~  Like the opinion in Locnynia, the court 
in Palmmoezo abo mterpreted Accmdi as requiring rhc view that 
severance pavments (othcr than lump sums) must be treated wholly 
as perquiaire; of senmriry, ignoring even predominanr. work-related 
attributes. 

1Vhether or nor Palinarozzo i s  s t i l l  good law after Foster Y .  Drmo 
depends on whether the Supreme Court's decision in Foster IS based 
primarily on a preiumprion as to the namre of the benefit, or on the 
principle that u henever rhere 1s a bona fide w o r k  requirement. even 
lwselv correlated with rhe benefit, that benefir is not guaranteed 
d e &  the requirement i j  completely fulfilled. There would cer- 
tainly appear co be more than enough reasonable, work-related 
requhementa in the Teamster's severance plan rhat, presumptions 
aside, the result in Pnlmmozzo can be questioned." 

Individual credm under supplemental unemployment benefit 
trusts, designed to augment state unemployment compensation bene- 
fits during periods of layoff, have similarlibeen held to accrue during 
military service even rhough such plans confer benefirs in approxi- 
mare proportions ro work p e r f o r m d K c  A widely copied SUB plan 
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in both the steel and automobile industries calls far one-half credit 
to be earned for  each week an employee works any amount for the 
company. Under such a plan the Third Circuit Court of .Xppeals 
ordered Bethlehem Steel to pay a plaintiff 42.5 credits far  the two 
years he spent in the milaary, notwithstanding the fact that he 
performed no work at all for the company during this time,so 

While noting a distinction between "rights which accrue with the 
passage of t h e  and those for which some further act 1s required,"Go 
the Third Circuit nonetheless found that the SUB payments did nor 
belong in the latter category, since no distinction was made m the 
plan benveen an employee who works forty hours during the week 
and one who works onlv one hour. Bv analogy to the situation in 
Accmdi, the courr decided char this %izarre" resultB1 was sufficient 
to warra~it the conclusion that the payment was nor nork-related. 

Foster made a s h i l a r  argument, noting that one hour per week 
over twenty-five weeks would satisfy the vacation requirement as 
well as forty hours, and cited both Hoffman Y. Bethlehem Steel 
Corporation and Accardi, but the Third Circuit and the Supreme 
Court found the reliance on the possibility of "bizarre" results to be 
misplaced. 

Under the Third Circuit's earlier rationale m Hoffmmn, the em- 
ployer's only apparent mistake had been his failure to specify- pre- 
cisely that SUB credits would be earned a t  rhe rate of ,0125 per 
hour instead of .5 per week. IVhile Hoffman was not overruled by 
the later circuit court opinion in Foster, it can certainly be called 
into question by the Supreme Court's subsequent opinion. T h e  
Third Circuit distinguished Forter from Hoffman on the grounds 
that SCB benefits are, by their narure, designed to protect loss of 
seniority. Yet, they are also paid far by contributions for each hour 
of work performed and do not accumulate automatically with 
longevity. In  this case the a priori view of the benefit seems wholly 
at odds with the scheme of payment m the collective bargaining 
agreement which establishes a bona fide a o r k  requirement. 

6Q Hoffmln Y .  Bethlehem Steel Corporirion, 477 P.2d 860 ( I d  O r  1911) 

* o l d .  at 863. 
Id. 1 c  861-64 Contnr, Foster v. Driro Carp. 420 US 91 f 1 9 i j )  
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VI[. coscLcslos 
T h e  patrernr of collectire barpining and the insrirurionalization 

of various fringe benefit packages cannot earilr conform to the 
vagaries of pdicial interpretation m different c h ~ i t s .  T h e  major 
qualified benefit plans. nationally negotiated and administered, must 
inevitably take as their common denominator t h e  most liberal in- 
terpretarion of lererans' rights, especially since substantial liability 
may exist in these cases, unlike cases of iacatmn and holiday pay. 
T h e  drafters of collecriie bargaining agreements who must seek 
stable relationships and predicrable costs w i l l  n m  unknomingly w i r e  
their agreements to  produce litigation m this area. 

Sererrheless. problems in the  area of pension. SUR. ieierance 
and insurance fundi afren arise unpredictabl!, ?-ears after the 
rereran returns to emplorment. T h e  opinion in Foster :'. Drmo. 
which careeoricallr settle; the  controrersr concerning vacation and 
holiday p 6 ,  ma). have created new &certainties in these fringe 
benefit areas. T h e  uncertainties far  such bcnefirs cannoi be easily 
igaared unless the bona fide work requirements, that were essential 
in Foiter, are also ignored and presumption, concerning the  "natuic" 
of the benefit adopred instead. without any reference tc  the method 
of payment specified b>- the parties' collectiie bargaining agreements. 
T h e  Supreme Court m Foster, by relying on presumptions extrinsic 
to the contract lanauaoe bur a t  the same time revirinp the efficacy 
of "work requirenhta" in determining the characteFof a benefit. 
pulls in two often inconsisrent directions lea\mg the veteran's right 
to many benefits still in doubt. 
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'HELL AIID THE DEVIL": 
ANDERSONlILLE AND THE TRIAL OF 
CAPTAIN HENRY VIRZ, C.S.A., 1865' 

LeuK L. L2ska.L 
and 

James 11. Smith'*' 

1. ISTRODUCTIOS 
Bv the late spring of 1865. the milirarr triumph of the Union was 

all bur complete. Peace had nor been fbrmall>- proclaimed; but  de- 
prived of leaders, without civil government. its economy sinking into 
a sea of worthless banknotes, and man? -of Its cities in ruins, the 
Confederacy was shattered. 

The  soldiers o t  the Union armies had marched in grand view at 
Washington on 2 1  and 24 May, their boots kicking ;p the dust of 
Pennsylvania Avenue into great sunlit clouds, and  thhn most of them 
had gone home. Bur many. especially from thr officer corps, re- 
mained in the capital to help with the work that was still to be done. 

Even before the guns fell d e n t ,  President Lincoln had begun t o  
plan far postwar restaranon, and the policies he conceived \ w e  
lenient toward the South. All that \ + o d d  be asked of the former 
rebellious states mas that rheir citizens pledye not to rake u p  arms 
against the narional government, rhar their leeislarurei repudiate the 
Confederate debt and that they ratify the fourteenth amendment. 

Then, mirh a single horrifying shot from Booth's revolver, the 
Presidenr w a s  dead, and as the nens traieled across the S a r t h .  rhou- 
sands became convinced that rnagnanimq tonard the i anquished 
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rebels was a h a l l y  inappropriate. Before Lincoln's murder, those 
who wanted to  extract retribution from the South were principally 
the radical members of Congress. Son these f e n  v ie re  joined by 
thousands who demanded that the South be punished for  causing a 
mar rhar had drained both sides of so much blood and treasure. A s  
rhe heat of summer sectled upon IVarhington, the demands for 
revenge greu  more raucous with each passing day. 

Thus, the scene was set for one of the most contmveriial state 
trials in .lmerican history. 

On rhe morning of !I . % u p i t  1863. nine officers of the United 
Stater I r m y .  each In imrnacdare dress uniform and gleamme brass. 
and acting ar the order of the President of the Cnired States, filed 
into the chambers of the Court of Claims in the Capitol. They  
ranged m age from !I to 61 and in rank from Lieutenant Colonel 
to hlajar General. All had commanded troops under fire. Several 
would later serve in gorernorships. Congress, or rhe diplomatic 
corps. Bur coda? they mere assembling ro hear charger of con- 
spiracv and murder aaainst eighr former Confederates m connection 
with ;he horrors of :Andersomille p r ~ s o n . ~  

Anderionrille. Like Yprer and Guernica and Auschwitz. it is a 
name that has come t o  stand far human misery wrought by l i a r .  

Between February 1864 and \lav 1865,  13.000 soldiers of the 
Union arms  perished there in conditions of unspeakable rqua10r .~  
After the South \vas overrun in the spring of 1861 and the gates of 
the prison were turned open another 2.000 men, rufferinp from 
festcrine mounds or broken health, a.ould die before the? could 
reach home. 

\!any of those mho survived internment told their stones about 
life and death in .%ndersonrille. T h e  chronicles of horror-journals, 
articles, memoirs. petitions far  gal ernment assstance. and court- 
room reitirnony-comprise a toluminous literature of infamy.P But  
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they are not unimpeachable; nor unambiguous, merely far being 
firsthand, nor do the!- tell us who. if anpone. was responsible for 
Andersanville, even if man>-, made bitter by the losses of the war, 
thought they did. 

11. PRISOTERS, PRISOSS A S D  A S D E R S O S V I L L E  

From the first days of the Civil TVar, both sides rook a great 
number af prisoners. and as they began to accumulate both govern- 
ments came under increasing pressure, principally from the press. to 
work out a system of prisoner exchange, following long-established 
military precedent. Finally. on ? ?  J u l r  1862, a cartel. modeled on 
the one aereed upon by Enoland and the United Stater m the 
Revolutio&ry TVsr, wa6 ado& the cartel prorided that at fre- 
quent intervals the North and the South would exchange prisoners. 
Despite many difficulties-mutual distrust. problems of bookkeeping. 
an intricate system of values wherebv officers were worth a certain 
number of enhsted men-the cartel kept prisoner populations on both 
sides down to a manageable size. 

In the summer of 1861. however, it began to collapse. There \+ere 
sereral reasons. Initially the South balked a t  releasing under the same 
terms as other prisoners former s h e s  who had fled north and pined 
r e g r o  regiments in the Union Armv. T h e  North responded by re- 
fusing to make any exchanges at ali. Furthermore, each arm, had 
arrested a great number of civilians, and their governments bickered 
endleirlv over wherher those people were cm ered bv the amcement 
on prisdners of u a r .  T h e  last straw. in the eves of the Federals. was 
the restoration to duty, in plain violation af'the terms of the cartel, 
of same 35,000 Cnnfederate prisoners released on parole following 
the surrender of Vicksburg and Port Hudson in July 1863. 

Lieutenant General U. S. Grant, general-in-chief of the Sorth 's  
forces, rook a coldly realistic view of the cessation of the exchange. 
By mid-1861 there a e r e  more Confederate prisoners in the T o r t h  
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than Union prisoners in the South, and the South mas much more 
pressed for manpower than the  North.  Grant saw that the end of 
the carrel hurr the South and brought the dal- of Emon victory 
nearer.s A s  he wrote to General Butler. the Cmon agenr for ex- 
change of prisoners, "It is hard an our men not to  eschange them, 
bur I; IS humane to those left in the  ranks to  fight our battles. . . . If 
\+e hold these caught, they count for no more than dead men."' 

\l.irh t h e  breakdoun'of the c m c l ,  the population of the 
Conlcderate prisons around Richmond began to in ell. Because every 
Southern soldier w a s  denperatel!- needed a t  t h e  front, only a minimil 
farce w s  detailed to guard the camps, and the c&nr of the 
vicinity, fearing an ourbreak. were clamoring for removal of the 
captiier from their midst. Furthermore, a site a v a y  from the 
rhearre of war would be less likely to tempt raids from the enemy. 

In Sorember  1661. Captain I T - .  Sidney \Tinder was ordered by  
rhe Confederate Secrerary of \Tar, J a m s  .A Seddon. to find a prison 
site in Georgia at "a healthr localitv, v i t h  plenrv of pure. good 
water, a running srrearn. and if pa;iible. shade ; rea  and ~n- the 
immediate neighborhood of c m s t  and saw mills."' The place \l inder 
erenrualiy chose was ar In&r ron  Starion, about 60 mdei south of 
Macon, amidst the low hills, marshes, and swamps of southnest 
Georgia. 

lTork on the new prison u a s  commenced m January 1864 under 
the command of Captain Richard \Tinder ( 3  cousin of Sidney). 
Using slave labor, tools. and  teams impressed m the ncinit) under 
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the authority of the Confederate go\ernment. he directed that 
trenches be dug t o  enclose an area of 18 acres. (This was enlarged 
to 27  acres in July.) Every tree and scrub inside this boundary mas 
cut dawn, and the tall straight pines that were felled were trimmed 
into 20-foot leneths. These n e r e  hewn inra logs eight to nv&e 
inches thick, ana the hewn timbers. pointed on top. were ret five 
feet deep into the earth, forming a a.all about 15 feet high. 

On the autside of the stockade there v a s  a series of platforms 
and sentry boxes apprasimdtelv I00 feet aparr. From these the 
guards had an unobstructed vi& of the interior of the prison. At a 
distance of 60 paces outside the main stockade. a second w a l l ,  about 
1 2  feet high was built. T h e  interiening space mas l e f t  unoccupied 
and serred as an additional safeguard against escape. Surrounding 
the whole mas a cordon of earthworks in which guns were placed, 
trained an the compound, and continuously manned. 

On 2 5  February 1864, rhe firsr oroup of prisoners. 500 in number. 
were turned into the stockade e& though it stood unfinished and 
food and equipment were m short suppl!-. Before authorities could 
get the situation in hand and m e t  the prison into proper order, they 
were swamped by an unceasini influx of prisoners, some 400 arriving 
every day. 

By April 1 the stockade, designed for 10.000. held 7,160 prisoners. 
By the end of June over 25,000 men n e r e  huddled together under 
the summer sun and rain, and by August 31,000 men were confined 
at Andersonville. 

hlany prisoners arrived at Andersonville from other prisons al- 
ready ill with chronic diarrhea, scurry, and contagious diseases 
which rapidly spread ihroughour the camp. IToefully lacking in 
medicine, the prison hospital. which w a s  located inside the stockade 
and thus proiided another source of cantaeion. could do little to 
impede the epidemics and scores of prisanGa died soon after they 
arrived. 

Hundreds af prisoners had no shelter.P Others had only patchwork 
tents or brush huts which did not keep them dry. T h e  Confederacy, 
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unable to suppl>- its own soldiers, had no clothing for  the prisoners, 
tatters 01 nothine at  all to near .  Thw also 

m m  dietarv defici&iei: food v a s  meagke and 
I the conkkg facilities of Andersannlle prison 
t h e  mounting prison papulation. Lntd some of 

the capni-es managed to dig their own wvells. the only source of 
water far  the entire camp was  a creek which ran through rhe center, 
but in a short time the creek bed and fully an acre of land bordering 
it became a purrid mass of corruption, polluted by nastes f rom rhc 
prison cookhouse. the hospital, and by human e\crement. no plan 
having been deiised at  the outset for sexrage disposal. 

The  miicrahle condition of manv prisoners x h e n  thev arrived a t  
Anderranrdle. the mrroducrion of 'disease into the camp. the pollu- 
tion of the water suppl!-. the lacarinn of the hospital x i t h i n  the 
stockade. inadequate medical care, lack of shelter. absence of sani- 
tar) regulations, short and defective rations. and ol-eicron.ding-al1 
there contributed to the r e r r i f y p  mortalit!- rate. w h i c h  in . \ u p i t  
reached 100 a d2y.O 

There were other causes of death: at least 150 men h e r e  shot for  
allegedlv trespassing over the "dead line.'' a short fence formed by 
driving stakes into the !round and nailing strips of board on tap of 
them. Set about 20 feet inside the compound, it 753s erected to 
discauray prisoners from approaching the w a l l i .  the guards were 
under orders to shoat down anyone who crossed it.1n \la"? prir- 
oners v e r e  victims of a variety of mayhem a t  rhe hands of orher 
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desperate captives who coveted their rations, shelters, 01 few pitiful 
possessions. Six men v e r e  tried b r  their fellow captiies for ter- 
rorism, killing. and stealing. foun'd guilty. and hanged." Some 
prisoners in the apparent belief rhat they would nor l i r e  to return 
Nor th  took their oxin lires rather than struggle to subsist in the 
squalor of the prison. 

\Then the Union arm>- captured Andersonrille in late April 
1865. it found that there 'had been buried in the mass graves near 
the prison some 13,000 dead, nearly 40 per cent of all those mho 
had been confined there. 

Ever since the defeat of the L'nian armies in the Batrle of Bull 
Run. stories of the suffering and death of Union soldiers in the 
Confederate prisons circulared wdely in the Xorrh.  A s  [he roll 
from the battlefield had risen over the Years and the prospect for 
peace receded. Northern newspapers &re filled Tqith stones of 
barbarities committed by rhe rebels upon the L'nion prisoners who 
fell into thew hands. \ l a m  readers. already filled with implacable 
hatred toward the South. were earner to believe the embellished tales 
of sadistic rebel guards. acrino un&r orders from their commanders. 
inflictine inhuman tortures Cpon l o r d  men. 

\i-ith'Lmcoln's murder, public 6 p p o r t  far  a policv of mercy 
toward the South collapsed overnight, to  be replaced 61- a demand 
for ! en?eance, nor onlv aeainst the perpetrators of this lakeit atrocity 
bur against all the fa& leaders of the Confederacy. 

It w a s  widely assumed that the tmo were one and rhe same. 
Secrerarv of 1Var E d w n  Stanton spoke for many when, within houri 
of Lincoln's dearh. he declared rhe asiasrinarioh ro be the work of 
Jefferson Davis and other former high Confederate officials.12 

~03.04 According IO Prrion'i t e m n m i ,  rhe "dead l m "  u x s  erecred dre r  
Captiin i\'m rook commacd of rhe pmon, bur isherher 17 w a s  built i t  his order 
or that of Winder \ jar  no1 emblnhed 8 A M  Sr. T., iapr nore 8 ,  BI 657 

.Among the prison p~pularion "SI e large number of undeimbler.  men of 
~ r m ~ o q  c h a r m e r  a h o  h id  enlisted I" the Unmn .Arm! i i c l y  for the large 
bounty offered and then had been captured befare 'hay could collect 1t end d a r n .  
See F c r c ~ ,  iuprr now 5, II 63-74 

'z ln Apri l  1865. Preiidenr Johnson issued I pmchmarion ststing rhir from 
ovrdence in the pmiesiioi of the Bureau of \ Idlrary J u i r ~ c e ,  it nppescd rhaf 
Jefferson Davis uis mp!icared ~n the a m m n i r i ~ n  of hbrihnm Lincoln, m d  the 
Preridenr offercd 8 rci i ird of 5100.000 for the capture a i  the !hen fugiraie formcr 
President of the Confcderrcy. T h e  "eijdencc? p~inclpally the teinrnony of one 
Cono\,er. was p m e d  m be f d i e  whrn m o  p e m m  u hom he had suborned mmed 
st i te 's  ciidmce. 2nd Canoirr  w a s  p l e d  for pe rp ry .  
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111. C.APT.4IS H E S R B  \VIR2 

The  subsequent coni- ic tm a1 eight persons for aidin? John TTllier 
Booth to kill  the President did not appease Stanton's v h h  or sarisf) 
the appetite of some of his l e l l o v  countrrmen for revenge aeainst 
the rebels, f a r  despite m e i t  efforts. no [ink had been  esrabiished 
b e t a  een the "conspirat&" and former Confederate leaders. Still 
determined thai the South would pav dearlr far  its ''crmes.'' Sranran 
immediately set  out to prove char Jeffersdn Davis. his cabinet. and 
rni11tar)- officers had conspired ro murder prisoners of n a ~ . ' ~  

T o  answer ro this charge. rhe \VH Departmenr seized the former 
commandant of what m a s  indisputably rhe worst of the prison 
camps. on eirher side. Andersonidle. H e  m a s  Caprain Henry IVirz, 
mho a as to became the only .American e ~ - e r  tried and executed as a 
war ciiminal. 

His name is all but forootren tad 
civil \ ~ - a r  11 m i  a n  infamous s!-no 
by the men who had l o y h t  in rhe 

Ilodern hisrorians h a e  been more iyrnparheric ro \ \ - i n  than  
were his conrempararies Indeed many of rhem see him as a iictirn 
01 xenophobia, of conditions of \r.ar which mere hevond his control 
and his abilit . to  ameliorare. of a horrile press-and of a rush to  

The  rangled iss im in rhe \ V m  ca 
a r e  the iublecr of this article. Rur  a 
al and rhe harred and bitremess whi 

ir rrands rhe friendless and finally pitiful l i p r e  of \7 i n  h imse l f .  
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Some have said that Heinrich Hartmann ~ V ~ E ' S  fate w a s  settled 
by  his foreign birth. However that ma!- be, he w a s  in fact a native 
of S\ritzerland h n m g  been born in Zurich on I 5  Sorember  1823, 
.Is a youth he atrend& r h e  public schools m his native city through 
the I m i e r  gvmna~iuni  (h5.h school). n hereupon he suffered some- 
thine of a-<ocatioiial crisis. His inrererr lav in  medicine. n hile his 
father, a tailor, m a t e d  thar his i on  enter the mercantile field. T h e  
older man's r i e w  prevailed for a time Henry completed a course 
of conimercial studies and no rked  mirh  h s  father from 1613 to 
1846. 

In 1845 Henry married, and his n i f e  bore him two children. It 
seemed that he v a s  bound m l n e  the life of a middle-class pater- 
familias, one of modest comfort undistinguished br- conspicuous 
achieiemenr or notoriety. Some r i m e  b e t h e e n  1846 and 1849, haw- 
ever. IT-irr ran into trouble o irh the I d n ,  The exact nature  of the 
offense is u n k n n a n ,  bur it had to  do 
sentence in debtor's pnson. his nix 
parently t h e  Sniss goicmment  bamshed h i m  In 1819 he sailed to 
. \mer i a  

For a short time he worked a i  a n . e a  er  in Lan.rence. \ l a m -  

If T!~irr's l ife had hirherrii bcen one nf i rur r ra rmn.  the II ar brought 
lhm much recngnirmn and. perhaps. a degree of fulSllment. In  any 

1) For a? long 1 7  1, m H o o e ~ r r ,  Jmaph 
1 . a ~  been accepted by P Renald. 2 r r u d r n r  of 

mnnv hiiroriani Clca 
medical school. snd Rc 
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case, he u w  promoted rapidly, attaining the rank of sergeant mirhin a 
year. Then, a t  the Battle of rhe SeienPinen ( 3 1  \lay-l June 1662) .  
he sustained a severe wound just aboie the iviict of his righr arm 
from %hich he uould suffer oieatli. to the day of his death. That 
same summer he was made & p ~ a i n ' ~  and assigned the past of act- 
ing a d p a n t  general to  General John H. II-mder (father of Sidney 
I l i n d e r ) ,  who placed him in charge of one of the milltar>- prisons 
at Richmond in late August. Subsequently he served as commandant 
of the prison ar Tuicaloosa, before being appointed, in December 
1862. a special ambassador of President Daiis on a diplomatic mis- 
sion to Paris and Berlin. (IThile in Europe he also underwent sur- 
gery on his arm, to no avail.) He returned to the Confederacy in 
February 1864, and on 2 7  \larch, he w a s  ordered to .\nderronrille 
where he mas assigned ro command the interior of the prison. In 
charge of supply, physical faciliries. and prisoner \Vir2 
reported t o  General John H. IYmder. who had been selected by 
President Davis to take charge of all Confederate prisons in Alabama 
and Georgia and to be commander of the post at Andersoniille.'~ 

The  literature of .%nderranrille abounds w t h  descriptions of the 
perron of I l i r z ,  whose fearures, sriff correcr bearme, and Germanic 
accent were cruelly caricatured by Sorrhern edironal writers and 
cartoonists. 
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In fact, \Tin was of medium height, about fire feet eight inches 
and slightly stoop-shouldered. His hair was dark and shading into 
gray, and he wore a close-cropped beard which accented his pale 
complexion and high forehead. His eyes were a piercing gray, and 
although he was indisputably harsh and come in his speech, his 
writing mas polished and precise.18 

Fourteen months after he assumed command of the prison, how- 
ever, \Vim was worn and haggard from lack of proper rest and the 
continuing aggra\ation of his wound. IVhen ,:I Ala" 1861. the 
South \vas O Y C I I U ~  by Federal troops. he was taken into custody 
under the local authority of General J .  H. IVilson. 

IV. PRETRIAL E\'ESTS 
A .  TYIRZ'S ARREST 

T h e  circumstances of \Virz's arrest ga\e rise to one of the first 
questions of law raised in his subsequent trial. 

Early in .\lay, Captain Henry E. Soyes of General IViisan's staff 
passed through Andersonville, where he found m i r z  preparing to 
send the last af the prisoners north. Arriving at his destination in 
Macon, Noyes reported this to \Vileon, a-ho ordered him to remm 
to Andersonville and arrest \Vim On 7 \lay Naves quietly took 
\VUz from the midst of his family to Macon, allegedly for the pur- 
pose of collecting certain information from him. According to 
Noyes, he informed \Vim that if General IViieon found that he, 
IVirz. had done nothing more than his duty and had acted in 
obedience to orders, he would probably be released.18 \!'hatever 
the content of Soyes' statements to him, \Virz believed Koyes 
promised him that in exchange for his cooperation he would not be 
arrested or held prisoner. Furthermore, IVirz believed himself 
under the protection of the surrender terms a p e d  to between 
Generals Johnston and Sherman, with which he was in compliance 
and under which he was ready to  swear in writing not to take up 
arms against the federal government.l' 

2oShermai had demanded rhe surrender of Johnrron'i on the same terms 
g m n  to Lee SI Xppamarrox Signed on 26  April 1865. che Shermm-Johnston sc. 
cor& (General Order No 5 2 ,  Departm~nr of the South. 1861) prowdod rhri d l  
a m i  of tho Confedernrer would be rvrned D Y I ~  to che US .%my, Thai rolls of 
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In his interview w r h  General \T'dson. \ V n z  gave an account of 
his life in ;\merica and his career in rhe Confederate arm)-. Denying 
any responsibility for the conditions at lndersonri l le  prison, he 
asked General I \ ~ d s o n  for safe conducr u h d e  he completed prepa- 
rations to take  his family 10 L u r ~ p e . ~ '  

Instead of ;oranring his requeir, General \Vilson placed \I'm under 
m e s r . ? z  On 10 .\Lay. he reported the caprure of the "notorious 
commandant of .Anderromilk p r im< '  ro rhe Adluranr General's 
office and requested t h a t  \Virz be broughr to  trial before a general 
courr-martial. Even before his requeir had rime to reach IVashingron. 
he receir ed oiders to arrest \\-irz and orher Andersoni ilk personnel 
\I'm W A S  immediatelv transporred under auard ro \\ashmator 
n here he u as confined in Old Capirol Prim; 2' There. as a r;iulr 
of the o w r n o r k  of rhe parr >-ear and the mflamed i i o u n d  i n  his arm. 
his health declined. 

B. T H E  lSVESTlGATlOS 

Some doubted that I\-irz would live 10 see his case closed 24 His 
proiecurors in the I d l u r a n r  General'r oRce and rhe Bureau of 
llilim!- Justice were determined that he \<odd  hang n hen ir v a s .  

T h e  head of both rhese agencies, which assembled the eridence 
against \Vxz and conducred his trial. w a s  Brigadier General Joseph 
Holr, Judge hdrocare General of the Army, a South-hating Cniomst. 
and an  allv of Secretarr Sranton. Beine roo busv ro attend ro 
the prison'issue himrelf,.he turned the &duct of ;he case against 
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TVirz over to one of the most energetic lawrers on his staff, Colonel 
So r ran  Parker Chipman. After enloying'a nieteoric rise from a 
lieutenant's commission in the Second Iowa Infantry, Chipman had 
obtained a high place in the Stanton-Holt coterie. H a  bitterness 
toirard the South certamlr equalled thar of his supenors; and being 
a man of consuming amb&n. he was deeplr aware of the prefer- 
ment they might a&d him upon the rucc&ful conclusion of the 
gorernment's case against Henry lVirz. He set to work on the 
matter wirh a , e n p e a n ~ e . ~ j  

IVhile l i - i rz  lanruished in prison over the summer, the hatred 
against the former eonfederates that had smoldered in the Sorthern 
press flamed up around him and his erstwhile comrades. Gloating 
over the recent conviction of the so-called Lincoln conspirators, the 
.Vew York Times demanded that the national gorernment "rake Li 
hand the ruffians who tortured to death thousands of Union pris- 
one r s , .  , a s  some expiation must be exacted for the most infernal 
crime of the century. In respect to Captain V'erz [sic] for in- 
stance . . . it may be shmin that he xen t  into his business of whole- 
sale murder on express instruction by superior authority. . . . T h e  
persons derailed far the charge of military prisons in the Confederacy 
whore natural disposition especially qualified them for a brutal and 
base business." Other newspapers referred to l V m  as "the inhuman 
wrerch." "the infamous captain." "the Andersonrille rarage," and 
"the most bloodthirsry monster which rhis or any other age has 
produced." 2e 

Aleanwhile, T h e  Judge Advocate General's Office sought the er i -  
dence to prove the conspiracy alleged by the Times w d  Secretary 
Stanton and eagerly believed by many in the North, that the 
Confederate high command had deliberately plotted to  murder pns- 
oners of war. T h e  inrexigation was not confined to l l i r z .  But 
because he v a s  a foreigner, because he was associated with the worst 
of the prison camps, because he was already guilt>- in the minds of 
so man>- people. he inexorably became the logical victim. 

T h e  use of Judee Advocate General Holr and his sraff for the 
investigation and {rosecution of Henry lVirz mas based an ample 
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precedent dating from the first days of the republic. T h e  second 
Judge Adrocare General of the Continental Army, Colonel John 
Laurance, had prosecuted in important military trials. including pro- 
ceedings against Benedict Arnold in 1779.'' 

t', THE TRIAL:  QUESTIOSS AZD C O N F L I C T  
Four questions lav at the heart of the n i r z  case. TTith what ape- 

cific crimes was he'to be charged? Cnder whar statutes or conven- 
tions did the charges arise: l e e r e  the" cognizable before a civilian 
court or a military tribunal' If the latter, \+hat son: 

From the hour of his arrest, n l r z  w a s  held a military prisoner. 
T h e  arresting officer had recommended rhat XVirz be court- 
marnaled, while rhe T ~ L  York Tribune, an almost solitary voice of 
moderation among the newspapers of the Sorrh.  demanded that he 
be tried by the civil coum rather than by the 

However, Stanton and Holt, concurring with the findings of the 
Joint Committee on the Conduct of the XT'ar. the Sanitary Commis- 
sion. and the editorial posirion of most of the Sorrhern papers, be- 
lieved rhat the deaths a i  13,000 Union soldiers a t  Anderiomille mere 
the implementation of a deliberate policy 01 the Confederate gov- 
ernment. conceived in its highest councils and execured by Henry 
Win. Since they were carried out in pursuance a1 military abjec- 
tires,23 the alleged conspiracy and murders were acts in violarion of 
the common laws of war, rather than of civilian laws, and therefore 
triable before a military court. 

27 Frarcher, Hiifory of The ludgr A d w r i r e  Genrrri'i Corpi, Unirrd Srrtei 
A m y ,  1 Ilir. L. REV V I  (19j91. An earl) cornprcheniire dorcriprion of the 
p o s e r s  of The Judge Adiocrre Gencrrh Office appeared in rhe Army Roplarioni 
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A .  T H E  PROPER FORUM 
As for General IVilson's proposal to t ry  Wirz by court-martial, 

the jurisdiction of CourE-maRial was, during the Civil IVar period, 
limited b y  the Articles of IVar" almost exclusively to members of 
the military forces and to certain offenses specified in a written code. 
Wuz was, of course, not associated with those farces and thus his 
trial did nor come within the provisions of the Articles. 

During the previous wars fought by the American Army uhere  
the enemy w a s  a sorereign nation, criminal acts had also been com- 
mitted by persons not in the militarvserrice. such as civilians, foreign 
nationals, and spies, but those individuals had been subject to the 
army's authority under martial law or its powers exercised pursuant 
to territorial occupation. In response to the exigencies of there situa- 
tions, the military commission had come into being. 

T h e  distinction between a court-martial. provided far in the 
Articles of \Tar and designed to implement the rules far  members of 
the armed forces, and a militarv commission, arising to meet the 
needs of an army engaged in the'field against a foreign enemy?' was 

Wm'i explanerion of n s  ongin, $11 8 Aw. Sr.  T., mpra note 8, II 749. T h e  
chugei u l r i m d y  pliced ~ g m a  W i n  for rhe deifhr of p rmner i  s t  Andcrionrde 
accused him of pursuing, w i t h  others, 1 design "in aid of the existing v m e d  IO- 
beiiim agninsr the L'nired Stater of A m e n d  and ''to the end that  the armies of 
rhe L h r e d  Srarer m q h r  be ueikencd and Impaired." 8 A&<. Sr. T., mpw note 8, 
a 671. 

'The Arncln of War. modeled on the Mutiny and Desertion Acri of Eng- 
I m d .  %ere firit adopted by Congress I" 1776. They defined miliruy c~imes, pre- 
rcribcd pmihmenrr for them, and proridcd for the crridon and vpcrmo" of 
c ~ w - m i ~ i i i l .  See De Hut, Obiemdm on .Mditmy Lm- md the Constinuion 
nnd P111clic6 of  C m ~ . M m t i o I ,  111 N, A%. REI. 114.356 (1864) Wheleii says 
thic the mharir). of courc~-mini i l  IS deriied mire ly  from BCCI of Congress, 
pm'Lculrdy the Arricior of \Vu, passed in pnnumce  of the ~ m i f ~ m f i m i l  power 
"IO mike d e s  far rhe governmenr and ~ ip larron  01 land and n w d  forces:' US. 
Conrr. art. I, 9 8 "On the orher hand: Wheleii opines, "miiirsry cmmi i r i on r  
ut rrrbuniis orgrnircd under the intcinitionsi 11-Y of wir far rhc irisi 01 of f inw 
emmimed  during u u  by pirronr no( in the lend or nard forcer:' Whelair, 
Mhmy Llrv and Courii in i r  United States, 15 CEO. L.J. 187-88 (1917)  For 
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just beginning to  erneree a t  the time of rhe Cnd \Yar. I n  America's 
earllei wars, cases of t h e  s o n  which would later be referred to a 
military commission u ere heard before a "special cmn-martial." 
Such n e r c  the cases of Joshua Het t  Smith. cried by coui t -mxtial  ~n 
1780 under a r e s d ~ t m  of Congress for  combining wrh  Benedict 
Arnold in his treasonable acts, of Louis Lauailher. biauahr tu  trial 
for  spying and other ofienses, before a general cour:-&rrial con- 
vened by  General Andrew Jackson in S e w  Orleans in .\larch 
1615, and of .lrburhnor and Armbniter, rried bv c o u ~ t - m a m a l  in 
Florida in April 1818,  for inciting and misting ;he Creek Indians 
to  make w a r  against the Cnited States.32 

T h e  first military commission though deslgnared a ' ' c o u ~ c ~ ~  of 
war," w a s  constituted in 1847 during rhe occupation of Mexican 
territory by Cnired Srarei military forces. In orders issued from 
the headquarters of the h r m p  a t  Tampico, General \!'infield Scott 
announced that certain specified crimes. ranging from 
theft to militarr offenses such as spying committed 
cirizens or orhe; cii-ilians in ilexico rvould be brought r 
such C O U I I C I I S . ~ ~  Thus miriated. niilitxi. 
convened b>- commanders m rhc  field,'b 
councils \rere nor alwa!-s confined to those specified in Scot<? 
original orders. 
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Several commissions mere convened in the first years of the Civil 
IVar for the trial of both enemv belligerents and combatants and 
noncombatant civilians far offen& against the laws of war?' Fol- 
lowing the lead of Ala1or General Halleck. who first defined at 
length to his command the nature and jurisdiction of a military 
commission,8d it soon became recognized as an authorized tribunal 
for  trials during time of war and During the a a r  years, 
the judgments of military commissions were acknowledged as valid 
b y  the Supreme Court,d- bl- s e ~ e m l  state C O U ~ ~ S . ~ ~  and by Judge 
Cooley in his treatise on constitutional law,38 Furthermore, the 
proceedings and sentences of military commissions were also ap- 
proved bv the Preadent and in rulings and opinions af law officers 
o f  the g&ernment.'O 

lax3 oi war.  

trnced IO hang 
At his m a l .  held in lndianipolii an Ocrobrr 1664. he us$ cani icred and yn- 

By rhe time the record of rhe trial reached rhe T I  hire Home 
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By the rime of the American Revolutm.  there  had easted a bodr  
of laws and customs imposing limits an warfare and creating a dutr  
to  treat the papulation and resources of occupied temtorv  fairly. 
Hoverer,  there misted no codification of these matters &I the 
publication of Iiistructioni for the Goi-ernment of rhe hrmier of t h e  
United Stares in the Field, Gcneral Order No. 100. April 21, 1863. 
popularly called the "Lieber Code" after its author Dr. Francis 
Lieber. T h e  Lieber Code arose because there v a s  a need for a bodr  
of writren rules defining the rimhts and duties of commanders as well 
as those of the inhabi;anti o r  war-torn counrrier. Draan  largely 
from milirarv practice as Lieher knew ir, it w a s  the first codification 
of the laws bf war ever issued to a narional army for  its guidance. 
and it remained far half a century the official a m y  pranouncemenr 
on rhe subject. 

T h e  judicial and police powers of rhe United Stater Army were 
eventually classified under four titles. the law of belligerenr occupa- 
tion (mihtary gaiernment. such as had been m p l e m ~ n t e d  by  Gen- 
eral Scott in \lexica. .is a branch of military law constituted under 
international l a w  it employed the military commission), mditary 
justice (rules and procedures for  members of the Cnired States 
armed services. \lilirarv jusrice is a matter of domestic l a w .  Amine  
ultimatelv from the Uiited Srates Constitution. and makes use d 
the caur;-martial as the tribunal of enforcement.), martial law (rhe 
exercise of military power by  the executive branch within the ter- 
riror)- a i  the nation when the duly c o n s t i m e d  agencies of the 
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government cannot lunction due to natural disaster, civil disorder, 
or enemy activity. hlartial law recognizes the duty of a government 
to insure its own existence by whatever means necessary. Such duty 
is a principle of international l a u r ,  but the extremity of the situation 
a l low for flexible use of the military commission or the court- 
martlal.1; finally, the inrernarional I a n  of w a r ,  as first codified by 
Lieber (International law states that  every government has the duty 
to punish those who violate it,).'1 

Another major srate trial, which in effect declared the Confederacy 
t o  be a belligerent for purposes of punishing irs former leaders. was 
conducted in the summer of 1861. and became the precedent upon 
which n i r z ' s  accusers in the \Var Department would rely. I mil- 
tary commission u a s  convened on the order of President Johnson'l 
to t ry  eight ciiilians charged with conspiracy in the murder of 
Abraham Lincoln. T h e  alleged conspiraw to kill the President was. 
of course, an offense again; the criminailans of the United States. 
It was not prosecuted as such. howeier. Instead. ic was treated as 
an attack by enemy agents, in violation of the international law of 
war, upon the commander-in-chief in pursuance of military objec- 
tive~.'~ A s  Attorney General James Speed wrote the President: 

If rhe perrons u h o  8re charged with rhe asiisiinidon committed The doid 
1( public enemas, 2s I believe they did . . they not oniv c m  but ought 
t o  bc tried before a miiiriry rr~bunal. If the p~rsum chnrgcd haw offended 
againit the laws of vir. IC  i iould he 21 pdpshly w o n g  for the rnrliriry 
m hind r h m  ovez to civilinn cuurit a i  II would he vmng m a CIVII coun 
ro convict s rnm o f  murder u,ho hod. in rime of war, killed mother in 
birrlo." 

U.S. Senator Reverdy Johnson, one of the attorneys for the de- 
fendants in the Lincoln conspiracy trial, disputed the right of a 
military commission to t ry  the defendants an several grounds: the 
President had no lawful authority to create a mdxary commission; 
he w a s  nor competent to declare martial l a y  martial law had 
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expired with the ceriarion of  haatihriea, bur in any case ir did not 
%arrant a military commission for the trial a i  military offenses, it 
was unconstitutional to arrest upon militarv order a i d  trv before 
military tribunals in time of war or pea& civilians &used of 
crimes; and the civilian courts of the District of Columbia were 
open and sitting and competent to hear the case. 

The militarv commission trving K i r z  brushed aside the defense's 
arwments  af;er the replr  of 'John 0. Bingham. rhe ca-prosecutor 
from Judge hdracare  General Holt's staff. Bingham argued t h a t  if 
the conimmiun had the poirer to decide whether or not it would 
lanfully hear the case, then in making such a determination it 
affirmed the authority of the President to constitute it, Citing pro- 
visions of the Constitution and authorities and precedents in English 
and American l a w .  he arserred that the President and Conereis. 
acting in the people's behalf. had the right to  empliir marrid law 
and to suspend civil pnsdictian as a mea; of defense in time of civil 
war. Furthermore. while it was true that martial l a w  did cease with 
the end of the murrect ion.  the question of when such end n a s  at 
hand TYPS a political one. and o n l r  the polirical departments of 
government could decide x. To ans&r the defense's contennon that 
a military commission v a s  not tsarranted by martial i a v  and, m 
any case, had no auihorit>- to try civilians, Bingham cited precedents, 
a n h  since men nor m the land'or naval forcer of rhe U n m d  States 
had been tried and even sentenced to death by ~ o ~ i t s - m a r t i a l .  which 
were authorized by Congress. it w a s  competent for Congress to 
prescribe for the trial of ciriliani for crimes committed I; aid of 
the public enem)-, and C o n p s s  had done so ~n rhe .4ct of 3 \ larch 
1863.'j Finally, to  Senator Johnson's assertion that t h e  charpes 
against his clients were cognizable by state or  federal courts then 
sitting. Bingham strenuouilv reminded the commission that rhe w a r  
w a s  not overP6 and asserted that cirilian courts m IVxhington re- 
mained open only by force of the bayonet." 
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If Stanton, Holt and Chipman were not overzealous in their effora  
to hang Henry \\irz, it is possible that in this period of the coming 
of the idea of international law, they tried him upon a jurisdictional 
ground not vet recognized bv the courts. It mav be noted that t o  
classify the 'so-called Lincoln conspirators, \Ti&, and the rebels 
generally as belligerents for purposes of punishing them for violations 
of the international law of i w r  w a s  logicallv m accord the 
Confederacy recognition as a sox ereign nation, somethine \I hich n a s  
anathema to the Cnion. H o u e r e r .  the international c h a k t e r  of the 
war w a s  eventually recognized by the courts in the case of Colemm 
u. Te9n~erree.~~ 

B. T H E  CHARGES 
T h e  appetite of the h-orth for revenge for the deaths and alleged 

atrocities against prisoners of wax in Southern camps effectively dic- 
tated that \Vir2 be charged with murder. and Stanton's obsessive 
wish to link the Confederate high command in some sort of general 
conspiracy against the captives required Chipman to present a case 
on that point. Therefore. when \ \ - i d s  trial finallv convened on 
2 1  A u p t  the charger against him were two' Fiist, that he had 
conspired with John H. \Tinder. Richard B. XVmder, Joseph 
\ V h m i g  IT, S. !Tinder. R.  R. Jefferson Daiis. Isaiah 
H .  IVhite,b' J. A. Seddon, Robert E, Lee and Howell Cobbbz to 
injure the health and destroy the lives of the prisoners of uar a t  
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Andersonville, in the manner and on the occasion described in 
specifications. Second. that he was euilty of murder in the deaths 
of 13 prisoners. the circumstances and dates of whose demise \ v m  
described in specifications. Their nsmes u ere nor included, hawi-er.  
because they were not knoa.n.53 

Neither charge w a s  related to a specific stature or holding of a 
court. Rather the offenses with which T l i z  was charged were said 
in the indictment K h a l e  been committed in "\iolan& of the laws 
and customs of war." Thus. the indictment itself made  clear the 
allegedly inrernarional nature of rhc case 

One of the eeneral principles expressed b5- the specific proriaions 
of the Lieber Code vias the prohibition of i k l ence  n u t  necessary to 
secure the ends of war. Lieber wrote that milmry necessity alloiied 
only the direct derrrucnon of life and 11mb of armed enemies and 
those whose death or i n p r y  mas unaiaidable m the c o ~ m e  of battle. 
However, military necesric). did not admit of cruelty, a-liich Lieber 
defined as t h e  inflicting of suffering for its own sake or  far rerenge. 
nor for  maiming or mounding ercept in bartle. 

On the matter of prisoners of war, Lieber wrote tha t  such perrons 
were "subject to  no punishment for being a public enemy, nor is 
any rerenge wreaked upon him by  the intentional infliction of any 
suffering or disgrace, by cruel 
mutilarinn, death or any barbarit 
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XThether T h e  Judge Advocate General's Office relied upon Lieber 
in drawing up the specifications of the charges against \Vir2 is 
unknown. but from their content it seems likely that it did. \VUz 
was charged with h n i n g  conspired u i t h  his co-defendants to sub- 
ject prisoners to torture and suffering by putting them in unhealthy 
and unwholesome quarters, exposing them to the weather, compelling 
them to use impure water, and furnishing them with insufficient 
food. \Tm was further accused of willful and malicious neglect "in 
furtherance of his evil design" m not furnishing wood to the pris- 
oners, in allowing the dead to remain in the prison, in countenancing 
cruel punishment, m ordering the guards to kill prisoners, and in 
using "ferocious and blood thirsty beasts dangerous to human life, 
called bloodhounds," to hunt escaped prisoners and "to seize, tear, 
mangle, and maim the bodies and limbs of said fugitives, prisoners 
of mar." 

T e n  thousand prisoners were specified as having died af the bad 
food and warer, one thousand from the "fetid and noxious exhala- 
tions" from the unremored dead, one hundred as a result of "cruel, 
unusual and infamous punishment upon slight, trivial, and fictitious 
pretenses by fastening large balls of iron to their feet and binding 
large numbers of prisoners aforesaid closely together with large 
chains around their necks and feet, so that they walked with the 
greatest difficulty." .\loreover, 300 prisoners were allegedly kiiled 
at the dead I m  which "the said I l i r z ,  still wickedly pursuing his 
evil purpose, did establish and cause to be designated." 

In the  specifications on the charge of murder. it was declared that 
ITirz himself shot four prisoners: and in four cases he ordered a 
guard to commir the murder. T h e  deaths of t w o  prisoners resulted 
from their confinement in the stocks. one died after being kicked 
and stomped by I V n  One death mar caused by ITirt's inciting 
bloodhounds to attack an escaped prisoner. 

Each of the killings allegedlv committed or ordered by XTirz w a r  
said to hare taken place "on or about" a specific date, while W'irz 
was  charged a i t h  conspiring with his co-defendants against the 
health and lives of the prisoners beginning on or before the first 
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day of .\larch 1861, "and on diierr other days between that date 
and :he tenth of April, 1865,"" 

C. CHARGES REDRAFTED 
IVhen his trial opened at last. on the morning of 2 1  A u p s t .  

Captain Hcnrr IVirz stood alone before the members of t h e  mhra ry  
commission appointed by President Johnsan.j6 Far the hrsr time 
he heard the t u o  charger against him. Thev  v e r c  read bv no less 
an eminence than the Secrerarv af II.ar, Scanton's ioice' choking 
with rage II hen he came to names of General Robert E. Lee and  
Jefferson Davis listed among the alleged conrpmrors. 

T h e  setting in :he Capitol buildme a t  11-ashinaton" rirered the 
attention of the nation on the procedmes, and  \<hen the specifics- 
rims of the crimes with xrhich IVirz &s charged appeared in the 
next days' nemspapers. judge adiocate Chipman reported. they sent 
"a rhrill of horror" throughour the United States.'L In the record 
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of the trial they comprise most of ten pages, a 
again. I V m  heard the words "malicious," "e 
"wicked" applied to him. T h e  relentless recital must have plunged 
him into profound gloom m e r  his prospecrs. 

Severtheless. he entered a plea of "not guilty," delivered rhrough 
his attorneys, James Hughes, General J ,  IV. Denver. Charles F. 
Peck."B and Louis Schade." 

n i r h  no further action, the courr adjourned until the following 
day, when ir met, minus the defendant. behind closed doors. When 
the public x i a s  admitted, Chipman read an order simed bv Secretary 
Stantan declaring that the first meetino of the" c o x ;  had been 
technically irregular. The  court w a s  the: adjourned iiiie die, m e r  
rhe objections of IVirz's 

T h e  reason for this action was not revealed to the press-nor even 
made clear to  Colonel Chipman, n h a  rhoueht n "extraordinary and 
precipitate""-bur in fact Stanton w.as &wed  at the naming of 
Lee, Davis. and other former members of the Confederate leadership 
as co-conspirators with TVirz. 

At the Lime, the former President of the Confederacy was can- 
fined in Fort hlonroe and the quemon of whether or  how he was 
to be prosecuted. as leader of the rebellion, %as before President 
Johnson and the Cabinet. For reasons of their own, Stanton and the 
President wanted there to be no pretext. such as the charge againsr 

Cpan hearing Stanton's latest order on the rnornine of 2 2  August, 
the members of the commission dispersed In r o m p  bewilderment, 
IVuz was returned to his cell, and Chlpman was summoned before 
Sranron. The  judge advocate found The Secretary of IVar "un- 
usuallj- disturbed,"'and he u a s  directed t o  prepare new charges and  
specifications, omitting the names of Davis, Seddon, and others of 
Davis' cabinet and then to proceed against \ V i r ~ . " ~  

Chipman and J u d p  .idrocate General Halt went to work im- 
mediately. The cha;ges and specifications u e r c  retained as they 
stood. but the names of Davis, Lee, Cobb, Isaiah Xi-hire, J. h. 

furnished, far  bringing Davis to IX'ashington. 
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Seddon, and others were dropped from t h e  mdictmenr. In their 
places w e r e  added the words "and others Sranton 
approved this form of pleading-presumably because it allowed him 
to proceed riith the prasecurion of the Confederate hierarchy at a 
later date if it became expedient-and he ordered the trial of Henry 
XTirz to resume the fallaiiing day, 13 August. 

D. .IlE.WBERS OF T H E  COURT 
Except far  Brigadier General E. S. Bragg who w a s  reliered on 

account of illness and did not  participate in the tr ial .  the members 
of the nealy-constituted commission mere the same ai  had sat two 
days previous. 

A t  the head of the tables6 w a s  \lajor General L e v  l l 'allace, 18. 
the president of the commission. H e  was a lawver bl- profession and 
had worked as a lournaliit before becomine a Union officer in 
April 1861. A veteran of the battles of F ~ r t b o n e l s o n  and Shiloh, 
he had s e n e d  on the commission which iniestigared General Don 
Carlos Buell's military actnities. In i larch of 1861 he became com- 
mander of the VI11 Carpi but mur r ing  rhe eninitv of his superior. 
General Halleck, he n-as twice removed. onll- to'be restored both 
rimes. firsr bv Lincoln and then b r  Grant. He had also been a 
member of the commission which &led the so-called Lincoln can- 
spirators. Later lVallace would become widely k n o w  for his best 
selling nmel ,  Bni-Hu-. A Taie o f  Christ. In  the summer of 1865. 
haaeier .  he w s  workinp ' m n h  puinsral;ing exactness" at  a book 
about military tactics and skirmishing. and rerrice on yet another 
military commission. especially during "the hot unwholesome ma- 
larial months by the Potornac" w a s  "an onerous duy," one that 
he had hoped might pass from him.B6 
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T o  \\"allace's righr sat Major General Gershon Mort, 41, a banker 
and commercial man by profession and a veteran of the Mexican 
\Var, [Vounded ai Second Bull Run and at Chancellorsville, he was 
an honored veteran of several other major campaigns. Years Iarer. 
he mould become Governor of New Jersey!' 

Major General Lorenzo Thomas. 60, Ear opposite Mott. Thomas 
had foughr in the Seminole IVar. was chief of staff ro Butler in 
rhe Mexican \ V u ,  and later served in the same post under General 
Winfield Scorr. In the Civil TVar he had organized the S e g r o  
regiments of rhe Union 

T o  the righr of Mart, there sat \lajar General John \Vhite 
Geary, 46. A surveyor and railroad engineer, he had fought in the 
.\lerican !Tar before being appointed by Presidenr Polk in 18.19 ro 
sei up a postal system in California. In 1856 he accepted the terri- 
tor ia l  governorship of Kansas afrer declinino rhar of Utah, and 
enrered the service of the Union Army in Juze 1861. IVounded at 
Harper's Ferry and captured at  Leesburg he later commanded rhe 
?d Division, XI1 Corps at Lookout Mountain, Jlissianary Ridee, and 
LTauhatcie (a t  which his son w a s  hlled) .  He also led ;he 2d 
Division, XX Corps on the .\larch ro the Sea. From 1867 ro 1 8 i 3  he 
would serve as Governor of Pennsylrania. Gearv war described as 
"downright opinionated' and "headsrrom" and as'one whose "erratic 
course, i f ten marred by firs of remper. won him a number of ene- 
mies." Still, it mas said. "his iihale person commanded respect , , . 
six feer fite and a half inches tall, w l l  builr (he carried) himself 
with milirary precision."8@ 

Opposite Geary sat Brigadier General Francis Fessenden. T h e  son 
of Lincoln's Secretary of the Treasury and a lawver, he had been 
wounded ar Shiloh and had lost his riihr leg ar hldnert's Bluff.'o To 
Geary's righr, there u-as Breier Colonel Thomas Allcack. Born in 

111 note 5 2 .  11 572 See dm 8 As%. ST. T I  iupra note 8 ,  or 667- 
668 Accardrng t o  S i h b r .  \lorn *as also s 1 a a ) e r  Snbbr, Andrrionville and the 
Trial Of Henry Wirz. 9 I A  J Har. & POL. i l  (1911) Iheremairer cited ai Snbbrl .  

Subbi Idmtl f ier  Thomas as The A d p a n r  General of the United Srirei  Army and 
eddi t h a t  he xi3 ''an acknowledged aurho rq  on rn11hr)- law 2nd the mlei and 
usages of v d  Snbhs. iupra note 67. a l  31. 

6 9 B o ~ n ~ ~ a .  wpm now 52.  I I  127 28 See d m  8 %v ST T .  wpra nmtp 8. I! 
668 and 7 Drulou~ar  05 A ~ ~ a l c . 4 ~  Bloraaswr 203-04 (1911) 

'DBo~nra. iuprn note 5 2 ,  11 zi8.  Sir ~ l i o  8 A n .  Sr T .  mora note 8, II 668. 

"Bo in ra .  supra nore ji.  ar 817 See a l w  8 . A M  Sr T ,  s u p  note 8, a t  668 
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England, Allcock had served as an artillerr officer in the war." 
Finally, on the opposite side of the rable 'was placed Lieureliant 
Colonel John Howard Snbbs, a t  2 5 ,  the youngest member of rhe 
commission. Brevetrcd a colonel in 1865: "for distinguished gal- 
lantry in the battles before Sashi-ille." he B o d d  write a defense of 
the conclusions and the verdicr of the IT'm commission half a 

E. T H E  TRIAL  BEGISS 
On 2 3  A u w s r  1865 at I 1  a.m.. rhe r n a l  of Henrv \Vmz opened 

for a secandkne .  accordina ro a precise ritual: fir;. there wyai the 
call of the roll to  which :I1 eight members of the ~ ~ i n n i i s s i ~ n ~ ~  
answered presenr. Then came rLe readm? of t h e  orders from the 
W a r  Department abolishing the prerm; coinmiswn and esrzb- 
lishing rhe presenr one. There follon.ed the pro forma request of 
the prisoner as to v hether he had any ohlecrion 10 r h e  members 
of rhe coun  (10 which his counscl, l lr .  Peck  r t 4 c d  111 t h e  ncga- 
tive.).' T h e  judge adTocare laid before rhe coAmission the cor- 
respondence requesting rhe s e m c e s  of \Iajor .\. .\. Hosnier. as 

century later.= 
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assistant judge advocate, and the approval of the judge advocate of 
such selection. T h e  members of the commission were rhen fully 
sworn by the judge adiocate and the judge adrocate and assistant 
judge advacare were duly sworn by General XI-allace, the presi- 
dent of the commission. Three reporters to the commission were 
named and s ~ o r n .  Then, once again, \Vim w a s  ordered to stand 
and to attend the lengthy reading of rhe scarcely-amended  charge^.'^ 

So scrupulous an observance of the letter of the l a w  and customs 
governing the conduct of military rriali was exemplary, however 
cediour it made the proceedings and honever  assured \Yirz's convic- 
tion seemed to  the Ofice of T h e  Judge .idrocate General.'o 

Yet for there to be a jusr inquir) into the deaths of rhe prisoners 
ar Anderroni.ille," each member of the courr would now be re- 
quired to  examine reams of documentar)- evidence and listen with 
care to the testimony of over  a hundred and fifty vitnesses while 
his mind, free of birternesr and animosity rowhrd the  prisoner, 



68 M I L I T A R Y  LAW R E V I E W  

remained uncluttered with preconceptiane about u hat mould be 
seen and heard. 

I t  is a horelus ideal that a jury may brine a pristine sensibility 
to its \%iork. Ever\- human being is a bundle of prejudices. manr  of 
v hich abide in t i e  unconsciou; and are difficult eren to  ideitify. 
Yer in the \I'm trial one musf ask u hether the intimate "old boy" 
relationship u hich existed betaeen rhe prosecution and the members 
of the military commission war itself not enough to  call the intel- 
Iecrual integritp of the  latter into question. 

Such a coniraderie n a s  m i i t a b l e .  of c o ~ m e .  For rears .  in some 
cases for a lifetime, these officers had shared the ntwls .  disciplines, 
and shibbolerhs of a common profession, one xihich bv the nature 
of command encouraacd a unanimitv of min t  of r i e b .  Recenrlr 
rhev had fought togGher. and now'rhev'vere bound toeether in 
c o k n o n  elation a t  the triumph of the i'nion. \loreover,-lt could 
hardly be said tha t  they lned aparr from the spite-filled atmosphere 
which periaded the countrv or were oblivious to the voracious 
appetite of their superiors in the political departments of the goy- 
ernment  far revenge amins t  the  South, beine vitneises to Sranton's 
heary-handed IntGferKnce in t h e  prosecution of the case. 

\\'herher there rhinos were enouoh to impeach the independence 
of some or  all of them as reeards ;he euilr or innocence of Henrv 
'.I'm is a question that ca&r be ansnked  with certainty. Sere;- 
theless. ir must be asked. Did the shot that killed Lincoln reopen 
the u 3 r  in their minds. as it did in rhe minds a i  so many of their 
c o u n t i n x n :  Did the pale and ailma figure rtanding before them 
bear t h e  blame f a r  a l l  that they hfd personally lox: \Yere the  
minds of some of them-or e ien all of them-closed against Henry 
\\-in from the outset and irreiocably ietrled upon hir fare'.' 

In at least one case, the answer i s  apparently "yes." IYhen General 
\%'allace looked for the first time upon rhe prisoners face, he  \ \as 
reminded of the eres  of a ca t  "when the animal 1s encmd bv  a 
scent of pre,.'' In ihe  enrrv in his diarv fur  the openinr day of'rhe 
trial, he describes \ \ ' i n  m terms tha t  &av a decided p;epdxe, and 
concluder. "hltogerhcr he a a s  aell-chosen for  h a  awful service In 
the Confederacy." is 
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ll'allace seemed prepared to defer, without apparent reservation. 
to the judge advocare. calling him ''my venerable friend" and 
pointing oui that he had had "&e erperlence than the rest of us.''B0 
At least one other member of the ccmmiision counted Chipman as 
an intimate. "He was a man of superior education and refinement,'' 
Lieutenant Colonel Stibbs wrote, "and withal one of the most genial, 
kind-hearted, companionable men I hare ever had the good fortune 
to meet." 

Having confided these opinions to  their )ournaIs. these two. along 
with their fellow officers. distinguished themselves during the trial 
chiefly b)- their silence. From first t o  last ,  for eight a-&ks' time. 
the proceedings were in the hands of the man so highly esteemed 
by lVallace and Sribbs. 

According to the .\rricler of !Vu, the judge adrocate m a s  the 
prosecuting officer of the cor-ernment, the legaiadriser of the court, 
and the recorder of the phceedings. Furthermore, he mas "so far 
counsel for the prisoner. after the prisoner has made his plea. as to 
object to any leidin- questions to  an>- of the \ \ m e s s e s  or any 
question to t i e  prison&, the answei to  which night  rend to incrimi- 
nate himself." 9z 

It was the duty of Colonel S o r t o n  Chipman. then. to use every 
means at hand to conrict Captain IJ'irz, it w a s  his further duty to  
give imprrtial advice IO the court arising in the evidence he pre- 
sented in dome so and tq instmct ir  as to the correct application 
of the l a w  IF mal an immense difficulry. perhaps an insuperable 
one, to he the prosecuting officer and the judge at the same time.' 
\iet to this burden of Chipman's it ippeired another mould be added 
as \\-iris trial commenced. 
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Foliowing the reading of the charps. \ l r ,  Hughes. attorney f a r  
the prisoner announced that he u a s  w t h d r a u m g  from the case. 
Having perceived that there m q h t  be a benefit to his client from 
the modification of the chargq-he required more time to prepare. 
Bur, he said. he had not had such rime. haling learned in the morning 
paper the commission uar canrening again that day. H e  then 
walked out of the cowtmom. 

His colleague. \Ir. Peck. a150 asserted that the recent action uould  
bring up a new class of defense. requiring a delay. and that \Vir2 
was entitled to a trial on the original charges Bur ii hen he was 
asked bl- the president, General \!'allace, whether he w a s  still 
counsel TO the defendant. he  replied. "Sa." 

Thereupon TT-allace announced. "The Judge Advocate is here as 
counsel far  the prisoner, the gentlemen haring wthdrau-n." 
Chipman requested an adloumment-but only for twenty-four 
hours-to prepare co appear for \Vin.S8 

Thus it appeared for a time that the judge adrocare mho had 
spent three months assembling the case a g a h  \\-irz would now 
be farced t o  rhrov himself oh the prisoner's side-which duty. he 
considered, could be discharged m a single day' 

Whaterer parody of a defense Chipman prepared on the night 
of 2 3  .%urnst, rhe nation w a s  spared it. Instead. when the court 
convened-the next morninn, Louis Schade, an lndomirable and un- 
shakable friend, announce% that  he \%as appeanng as counsel for 
Captain mlrz.  

Schsde, one of the more engaging personalities to emerae frnm 
the long drama of the trial. ha8  been born in Berlin. Germ& and 
was studring l a w  a t  Berlin Unireriitv u hen he u as condemned to 
death io; erecting barricades m the Greets during the reiolut ion of 
1848.51, Sereriheless. he escaped co the United States, uhere  he 



197; WIRZ TRIAL 

settled in lyashington, D .  C. Throuoh his ability to speak four 
foreign languages and to translare five:thers xlth ease. he obtained 
a position at the Smithsonian Institution and then at the State Depart- 
ment. There he came to the notice of Stephen A, Douglas, who 
in 18i6 induced him to ma to Chicam editor of the National 
Demokrot, a German-language nensiaper  OM ned bv the Senator. 
4s a result of rhir association, Schade became a stainch supporter 
of "the Little Giant." XTidelv knonn  for his fluency ai a speaker 
(which he u a s  to demonsrrak in the 15'irc trial). he stumped the 
German-American districts in Illinois and Ioma far  the Democrats 
in the political campaigns of the time. He was admirted EO the bar 
ac Burlington. Ioma, in 1818, then, fallon-me the Lincoln-Douglas 
campaign of 1860, he returned to XYaihin&m to engage in the 
practice of lam.p7 

At 11 a.m. an 24 August 1861. he stood before Lew IT'allace, 
whom he would later cah "one of the most arbitrarv and despotic 
generals in the country,"sa prepared IO fight for ;he life of his 
notorious client. He m a r  36 years old at  the time, and the trial 
would vault him into national prominence. 

S o w  he interposed defense motions with dizzving rapidin-. First, 
he requested a postponement of the trial for eieht d a m  t i p r e p a r e  
his case and to recruit another lauyer t o  assist h h ,  so ;hat he might 
compete with the array of legal talent on the other side. Chipman 
responded that Schade had been associated with the recentl!- retired 
counsels "far some time." and the court refused to  grant the request. 
Severtheless, 0. S. Baker volunteered his seriices as assistant counsel. 

Schade had obviously anticipated such a reversal, for he went on 
to enter several pleas without pausing."' Caprain XT'irz, he said, 

ar ln  l i ter  !an %hide % i s  editor of W i i h p t m  Seiifiirrl end "rote 1 rmdy 
of immigration into rhe Cnited Siitei. In 18-9. feirmg r h i r  ulj ibour IO fa l l  
info rhe hinds a i  ~ p ~ ~ u l a r o r r ,  Schade purchased tho house ,,here Lincoln died 
snd iired there until 1891 2 1  Tm N A ~ O A A L  CICLOPUIIA OF h\mrcrv B i o w ~ r  
113-14 (1911). 

mSchade, *pili now 65, a t  449. T\ horher Schide held \Villnco IO such con- 
tempt at  the DYIIII of rhe \Vm. m a l  IS unknann. bur his opening remarks t o  
the c~mmmion, eipecidly ~n then  hea m n i ~  reiuencci IO "the p ~ e r m r  enilghr- 
ened it i loimen who c m t i o i  the dcrriniei of the n i r m , '  call to mind \Lire Anrony'i 
fvnerd O l l l l O "  

an W n r h r o p  I ~ S  rhit the enterrimng of ipeclil pleir from both p i r r i e ~  by 
rhe miiinry commiinon, prmjdmg They nre legally apposne, i s  'the only q u r e  
rife and r m i h c r o q   COY^ for the r c n d w n g  of psuce?' \ V X I ~ O P ,  mp7.r note 11, 
If 1111. 
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should be released by reason of the promise given him by Captain 
Naps of General J\-ilsan'i staff .  chat in exchange for certain infor- 
mation he r inuld not be arrested or  held praoner. Second, the court 
had no jurisdiction to tr)- JYirz on the charges and specifications. 
Third. t h e  "31 v a s  over and c n d  l a w  was restored. and there mar 
no mditar! Im under nh ich  II-irz could be tried. Fourth, the 
charges and specifications should be quashed on grounds of their 
being iague concerning time, place, and manner of rhe offense? 
charged. Flfrh. since Captain 11 IIL had been pur into jeopard? on 
these same charges preiiausl>- and before a military commission 
composed 11kc this one. he could not be so arraigned again and m i  
entitled to  an acquiral. Sixth, JI'irz should be released because, 9s 

an officer of the Southern Cunfederac>-. he v a s  entitled to rhc 
benefit of t e r m  agreed to  betv een Generals Sherman and Johnston. 
with xrhich he v a s  read>- to  c~mpl!-.~' 

Chipman responded to the question of alleged double jeopard? 
first by reading an opinion from Judge Advocate General Holr. "the 
law eqxounder as far as t h e  .Arm>- is concerned. 75 hich stated that 
a party xiha has been arraigned should not be regarded as haimg 
been  tried u i i d  rhe Giir ernment has 
and the defendant has been farmall, 

On the question of Soves' alleeed promise to TYirz, Chipman 
asserted char it had been anlv a &rantee of safe passage between 
Andersoniille and \lacan. that S q e s  had tendered i t  on his o n n  
and without the knaaledge or consent of General Jl i l ian,  end that, 
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in any case. it did not n-ork a pardon of offense. And eren if iTilson 
had promised n i r z  safe return and afterwards discacered that he 
had commirted armcious crimes. he \ i d s  justified-in fact he was 
duty-bound-to revoke the safeguard.'2 

On the matter of the Sherman-Johnston compact, Chipman stated 
that neither it nor the amnesty proclamation of t h e  Presidento3 in- 
tended to pardon those p i l r y  of "great crimes." For example. he 
said, suppose that John XYilkes Boarh had been a rebel soldier, and 
after murdering President Lincoln had returned to Johnston's army. 
LTai it supposed char the terms of surrender mould prevent the 
assassm from being brought to  trial: Cerminly the proclamation was 
not perceived by those most affected-former rebel soldiers af all 
ranks-as proi-idin,o universal fnrgireness, since they were beseiging 
the President In great numbers for individual pardons. Chipman 
further objected to the pleas an technical grounds. and then. for the 
time being. passed over those relating to the jurisdiction of t h e  court 
and the motion to quash the charges for ragueness. Likewise. he 
ignored Schade's assertion that t h e  w a r  was ended and ciril law 
restored. tha t  matter e! identl? beins treated as res adludicata, fal- 
loving rhe disposition of it in thc "Lincoln conspiracy" case. 

In  a rambling manner, ~Attorne\- Baker anwered  for TVKZ. pre- 
senrinp for the first rime rhc defense nhich  the iudge adrocate had 
expected to hear.o' T h e  prisoner. he said, had been only "a s e n a n t  
in the hands of Southern sutharitiei."Oz 

General \T-allace ordered rhe c o ~ r t r o o m  cleared that he and his 
colleagues might deliberate. iYhen t h e  doors n e r e  opened again, he 
announced rhar rhe court had merruled t h e  pleas of defense coun- 
sel, evcept as to jurisdiction xhich  had not yet been argued.oe IVirz, 
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through his ~ o u n i e l .  Baker, pleaded nor guilry to rhe  charecs, and 
on v a i  r c a d i  to hear rhc  case tor rhe Goi-ernmenr.'" 
summoned one witness after anorher, and one afrer 

anorher the>- described rhe  uxpeakable candirioni rha r  had obrained 
at Andersamdle prison the sei  of prisoners a i r  ash m e r  the barren 
acres. rhe b r a h e  sum he  e f d u r ~ u m  from the hospital and 

erinies lay piled like cords of uood .  
fellaii inprltes. rhc  r n v  cornbread 

i. rhe magpt-infested swamp. t h e  
thierery and mairningi and c a i ~ a l  dearh on every side. 

Throuch rhe r e m m o n i ,  rhc  judge ad! "care rried ro  5hon. char 
the  CanfGderare p \ c m n ; e n t  had k k i l e d g e  of rhese candiriiins and 
char it could hare done m o r e  in  supplvme t h e  prisoners u jth shelter. 
clothm_r. fuel. food. and medicdl c a k e ,  6 u r  
nor done i n .  

I I ' i t n e s s e i  rerrihed [hat there a as in t h e  i 
p l e n ~  of ii ood fram \i lhch s h ~ l r e r ~  miph 
and coohnq  fires made." Orhers told of supplies of clorhinF lyiny 
m d m n b u t ~ d  or approprlared f o r  use  I]!- rhe au thormes .  inchdine 
TVirz, and rhc guards ' 

Ererv former prlioner w h o  ronl; r h e  i rand  dcscribed t h e  small. 
paorlvprepared mrmn. and some said t h a r  m e n  had starved t o  dearh 
far  \<ant of more  and bc r re r  food,1' ' '  A number of o i t x s s e s  insisred 
t h a t  t h e r e  h id  bee? a hounriful lhnricsr ~n south G e i i r g a  In 1864. 
and t h a t  plenr!- of peachcs. s w c e r  porarnei. cabbage. and corn w a s  
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growing in rhe enrirona of Anderaoni ille.201 T h e  Confederate agenr 
for the tax in kind described the tons of foodsruffs nhich he had 
collected rhat year,102 and some wmesses  said they had seen goods 
and groceries sent bv rhe U. S. Samtarv Commission and t h e  
Korthern Relief .%&ation piled up in st&hwses m rhe prison or 
used bv the  rebel^,'"^ mcludinc \luch n as made of General 
\Yind;r's refusal to  allon- some k idhea r t ed  ladies of Amencur to 
send vegetables into the stackade'@j and rhe prohibirion, allegedly 
insticured by IT-irz, aoamst prisoners tradinn f a r  food with farmers 
in the neighborhood o r  with rhe Confeder;re guard.l"O 

T h e  gross inadequacy of medical care a t  the prison n-as blamed 
by many wimerses for  the dearhi of prisoners. The  hospiral, they 
said. suffered a chronic sharraae of medicine and supplies.')' and 
even rhough rhe Confederarer hzd paroled Cmon doctors for s 
there mere srill not enaunh ph!-sicians to  cape with rhe terr 
extent of illness in rhe  p&n. 

Many a i  rhe doctors who had n orked in the hospital or  n ha had, 
as Confederate officers. inspected Andersani ilk at rhe order of rhe 
li'ar Department recorded their erperiences and made recammen- 
dations for improiements in rhe death-dealing conditions of the 
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camp.'0e These documents had been captured with the rest of rhe 
Confederate archives, and Chipman introduced them into evidence 
in support of the conspiracy theory. Essentially his strategy vas 
this these eminent scientists had clearly and unmistakably s h a m  
to the Confederate Ii'ar Depanmenr rhar thousands of prisoners 
were dying because they lacked shelter, proper food. medical treat- 
ment and for other specific reasons. >-et, a i  the testimony of the 
prisoners themselves proved, nothing was done to improie condi- 
tions m the camp. Therefore. Chipman would hare the commission 
deduce. said conditions must hare been parr of a plot to  decimate 

The  judge advocate then offered what n-ai supposedly orert evi- 
dence of ;his cabal. It was contained in a report of the state of 
rlndersonrille prison made in the summer of 1864 by Colonel A C. 
Chandler, an inspector of prisons for the Confederate government."o 
After describing the interior of the compound, Chandler had recam- 
mended the remoral of General li'inder 

and the iubrrirvrion I" his place af mmeone u h a  unites bosh energ) and 
l p d p o n r  viah 10rn.e feelingi of humam? and conndara:>on for the u d f r r e  
and comfort  , , ai the j a s t  numhrrs of unfanunarei placed under his con- 
trol, someone n h o  i d l  a t  least not adrocire. deliberately and ~n cold 

pnsoners.'0s 

iosT!pical of the ktnd of medicil Idrice offered the prison mrhoririer WIS 

the repart on the causes of dlievei m d  m r r a l i t y  at Anderroniille made by 
Dr. L H H o p k m  Acrmg Asiiitmi Surgeon, dared 1 Augur 1854 and tendered 
to Gonerd Winder.  Hopkinr recommended rhe r m o w l  of rhourrndr of p m m e r r  
to other sile ID as to effect I drastic reducrron m the population BI inderion>illc.  
p a o l e  oi I nurrher of p n i o n m  t o  c d ~ i r i i e  food. the e r e~f ion  of barracks, rhe 
dsggrng of ~wlh. the orgamrrnan of iquzddi rnd the 2ppommlenr oi iergelnrs. 
the p m x m n  of clothing t o  p ~ m n e r s .  d a h  insipecrmn of cooking facdrnei. and 
the rrpd enforcernrnr of cenam h!gmx p r m m ~ .  Regarding the hospiral. Hopkini 
recommended rhir 11 be fioored, char srml boxer bs ~nicdled and changed ire. 
qucntly. that beef soup end xegerabler be fvrniihed 10 the sick. and rhm suzgcohi 
,im the hospital w i c e  dally. H e  rcrr9ed rhar he dld "01 know thar a n > t h q  ws 
done ID cmplernem rhe iuggeirrons 8 A u .  Sr T .  iuprx n011 8. 11 ?a. 

Orhrr ph!slcani remfied that half or more of rhare u h o  died could h i r e  been 
r n x d  h id  proper diet and accommadarioni been fuinirhed 1.f. a t  723  l r e r thon?  
of Dr .Amor Tharnhurgl.  and 6s' (Dr John C Birrs) 

109 u p  to rhe wry elme ai rher pr.ion, rherr were no sep r  taken by the 
rebel goremmenr , to  allerlare i n  any r n i ~ e i i i l  panicular the sufferings of char 
place \loores %IF pIeiumed from miens, and m m n s  are louder rhm \vrordi'' 
CR,P,IAY, 'U,,I nore 5s. a t  80,. 

"08 Aw.  Sr T.. "pa nDfe 8, #I 714.16 
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hlmd the p m p n e r y  ai leaitng them m then  pzeienr condition mui their 
number has been iufficlrnrlv reduced b) dcarh m make t h e  prerenr mange- 
menis i u 6 i c e  for rheir  accommodman. , 

These v i w s  of \Tinder. which Chandler testified had been im- 
parted to him by the General during his inspection trip, electrified 
the nation when they were reported m the press. But this one state- 
ment, however monstrous, alone with the failure of the authorities 
of the Confederate gorernmeni-which was already reeling toward 
collapse-to take action on the phj-sicians' reports w a s  the entirety 
of Chipman's evidence of the charge of conspiracs against \Vim and 
the ather defendants."' H e  had no substantive proof. 

Indeed there was evidence to show that \Tirz had worked hard 
to better the lot of the prisoners in his charge with the few re- 
sources direrted to him from the main war efiiort and in the face 
of indifference an the parr of his superiors. A letter he wrote in 
Map 1864. described his efforts to ready the camp bakery, to 

Chmdlar'i  report m d  rhme ai other inspectors slid physicmr milaling 
ful stare of the prison and iuggemng some remedies undeniably came to 
nrion of rhe n 21 Deparfmenr at  Richmond. Chmdlor'i report ~ 1 8 s  addrericd 
.Arsiitinr h d p t a n r  and insprcrar General a b k  passed ) t o n  ro rhr Secierary 

ai \ V u  J A. Seddon Adluranr General Cooper had added rhir endorsement to 
I C .  "Thli q o r r  rhoxr 8 c o n d d o n  oi thmgr nhich  call5 for The interposition of 
the Department, the p m m  being 2 reproach t o  rhe Confederates 8s 8 nirmn' '  
Richardrm, iupri note 6, a i  7 6 5 .  Chipman offered e j i  
that Jefferson Daiii knru ai the si tumon a t  Anderio 
che h u i h  denled rhat he had seen Chandler's report, Chlpmin showed that ~t hrd 
been fairly brought hefore some of the hngherr officers ~n the Confrdency .  

Chmdler'i  ~mplicatmg of n r n d e r  in the deaths oi p m m e r s  ma! hrrc  been 
born of perronal mimns, SJ many hiirorirni h m e  suggcired, bur if so, IC uis m e  
shared b)- man! r h o  knew the  itom g m r - h a m d  old man. W'inder hirnrcii 
queinoned Chandler's honesty uirhavr r e p l m g  ED rhe 8ssues he r u e d  ibovr 
p r m n  candi rmr .  and Chandlsr requested that a cowl of inquiry be caniened by 
the \Tar Depvrmenr IO s e ~ r l e  the dnpure. Y o  m m n  $,is raken boiare Winder  
died in !he uinter of 1 8 6 j .  FLTCH. iupvli note 9,  at  92, 95. 

hloir irvdenri of !he eients i u m u n d m g  h d r r i a n i i l l e  ha ie  iound that Windcr  
was >ll-ruirrd by experience and wmperrmenr to che rrrk 01 prison admmirririon, 
being "narrou, u n ~ m a g m t n e ,  rharr-rtghred. and diipuranoor." In the ihrenci of 
m m b a r a r m g  evidence. Chandler's i~cusaimn rhir 1Tmder wished IO kill IS many 
p r t s ~ n ~ r s  IS poriible c ~ n n o t  be giion credence On rhe orher hand, if IYinder 
U C I ~  greatly inrereired I" tmprowng she plight of the vnformnarei held prisoner 
at .Anderroni#lle, ~r ~ n r  not apparanr to b h  ~ W C ~ P I  or IO rrudeno of the c v e m  
there. For I p d x i o v s  estimate of \ V i n d d i  character, sec RIM, ' u p  note P, 
I t  119-20. 
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enlarge the stockade, and to remove the hospital from the com- 
pound as recommended by rhe physicians. He also attempted to 
construct dams and sluices to cleanse the prison of the ordure which 
was accumulating along the banks of the stream. (This project was 
not completed far lack of tools and lumber.) On these duties and 
others, he Wrote ,  he spent "all my rime in the daytime and very 
often part of the LVirr. had even expressed hopes that 
Chandler's report might "make such an impression with rhe authori- 
ties at Richmond that they will issue the necessary orders to enable 
us to get what me so badly need.""' 

But the former pnsoners mho testified against him had known 
anlv the suffering and nothing of his efforts or problems. Ander- 
s o k d l e  had been a hellhole and apparently he had been in charge of 
it."' Because he v a s  a man of violent temper, ofren given over to  
raging and cursing, to making threats to s ~ a r r e , " ~  or t o  shoot"' 
querulous prisoners, and to sGing  that the squalor m which they 
] w e d  v a s  p o d  enough far  "d-----d Ymkees,''"r they mere easily 
able to make I t  seem rhar he shared the views of his superior. LVmder, 
and was actively carrying out the terrible designs attributed to  the 
General by Chandler."P 

Their testimony accusing \Vuz of great cruelties touard prisoners 
went on and on, from 24 August ro 26 September. filling 900 pages 
in the printed record of the trial. Over and over they described 

I l l 8  A u .  Sr. T ,  NPII note 8. 1t 711. 
l l a H R  ET Doc S o  23, rmh Cong, 2d S r r .  (1867-68) 'homnafrer  cirrd IS 

Ex Doc. 10. 231  
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the placing of men in the stocks'18 or binding them with chains and 
balls and leaving them in the sun without food or water.12a Dozens 
of witnesses told of the shooting of their fellow prisoners who 
touched, fell an, or passed over the "dead line,"11' and some told 
the court that it had been common knowledge in the camp that each 
guard who killed a Yankee prisoner received a IO-dav furlough.'" 
A number of former prisoners took the stand and swore that fierce 
dogs had been used to mangle the flesh af prisoners who had fled 
from work derailx" and that poisoned r.accine had been dispensed 
from the hospital.'#' 

I lQDr .  A W. B m o w  vividly deicrlbed the use and effrcrr of the r taks .  8 
AM. Sr. T. .  *pro note 8. nt 689 In the specificitions 10 the charge of c m s p i r q  
Chrpmm mimared ihnr 10 p~irone~r  hed died I S  a I C I Y I ~  a i  confinement in rhcm. 

1laFor riprerenr~r~re teirimony irom pro~ocu~mn ~ i ~ n i ~ e s  on the use of the 
chiin gang, xse 8 A M  Sr. T., NPW note 8, a t  689 (rerrimony ai Dr. A. W 
B m o w s j ,  and GP6 (Joreph D. Ke)ser).  In the rpecificrrionr of the charge O i  
c o n ~ p x ~ c y .  Chlpman e i r m a r e d  that 1M p m m r r i  dhd from rht effecrr a i  being 
plicid I" rhe c h m  gang 01 bound w f h  1 ball and c h a m  

Jacob B. Broun testified that W u z  ordered 1 guud to s h m  I prlronner 
who uis ~ C ~ O I I  thc "daad line.'' 8 AM. Sr. T.. wpm nore 8. at  691. and hv 
terrimmy wss echad by dozens oi wmeirci. They (with the cxceprmnr diicurrcd 
imr) ~ n v i m b l y  identified che alleged b m i r n s  only SJ " I  man" 01 ''s prisoner" 
m d  could supply no derails u t o  the time and feu, IS t o  The c i r ~ u m n i n ~ e ~  ai  the 
sharnng. Chlpmm, in the c~mpir rcy  sper~ficstianr, sild r h i i  about 100 prironcn 
had been killed ar the "dead linc." Hc insmod that it -1% not the wiblirhminr 
oi such a line 01 the orders $won with regard m it rhit cmrtrrurod L crime, bur 
the recldosnei i  iurh wheh rhore orders \/ere eniorcrd. crpecidy the shooting 
of prismerr uho were in no way irtempring to eicipe. Richirdron ssys "the 
right to  rhoor prmncrs mempnng to escape, 01 putting rhcmrelrir in m amimdi 
char rhreirened rreape. u s  cxercrrrd frscl) by both rider" in rhe war. Richardrm. 
nrprr rime 6 .  II 759. 

l2lS .Ax. Sr T . ,  iupri noti 8, II 6P8 !reirimony of Andrew S. Spring), 701 
(Thomas Hall), 705 (Roberr hlerronl,  m d  718 (James E \lushall). 

11PFor ceprerennrivr testimony regrrdmg the  "IC of dogs, tee 8 AM. Sr. T. 
m p r a  now 8, s i  706 !!utimony of T h o m a  1.. U r y ) ,  691 (Batan Corberrl. m d  
698-6W (John F. Heath). Chipman rrerrrd I" thc indicmcnr thsi rbmr 10 
prisoners hid died from iniuries inflicred b) the dagr. The  breed, ~ i i e .  end tern- 
p r m e n r  of thr dogs. and on whose aurhorir ;  they were used 10 hunt for empeer 
were mimei3 mdierriy rod inconciurtrely drrcuiwd before fhc court  

I2 'The court heazd much lurid ccitimany -bout the  effecn of the v i c c h c .  
8 A M  ST T. nrgril note 8. m 689 (renimon) ai Dr. A. W. Barrows). 701 
!Thomar Hai l ) ,  710 (Lewn Draper), and 706 (Frank \liddox). Maddox i i id  r h c  
he saw W u z  looking 81 some C O J ~ I C I .  same of uhom hid been \rccmrred when 
AM, m d  Ihughmg. Chipman raid in the spccificstiaru rhir 100 prismen lost rhc 
YY of their arm 2nd 200 dicd irom the vaccine. 
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Bur Henry  \ V m  was accused of more than administering beatings 
and rrampmgs. In fact, the court heard, he was a cold-blooded 
murderer. 

Judge adlocate Chipman had hired thirteen insrances when \Tirz 
allegedly killed a r m a n  prisoner of mar, or ordered ir done. In no 
case did rhe spccificarian give the name of the victim, even though 
one murder w a s  described as occurring in broad daylight "in the 
presence of thousands," and in another case the vicrim lived fire 
days in the care of his 

T h e  testimony supporting rhe murder charges w a s  equally vague, 
EO rhat matters iripulared in the specifications as to the time. place. 
and circumsrancei of the alleged killing went unrerified from rhe 
witness stand. \loreaver. i c  happened ;hac witnesses described kdl- 
ings supposedly done bv 15.m which appeared nowhere in the 
specifications. For example, one former prisoner told the court that 
\%'LIZ farallr shot a man named IVrighr of the Eighrh \liuouri "in 
February or June or along in Another w r n e s s  told of 
hearing from a third parry the dying statement of a man v ha said 
he had been shot in the back by 1%'irz.1x7 

There i iere  ocher instances u h e n  rhe mimeis had not seen the 
murder in question and so swore ro h e a r ~ a r . ' ~ ~  Same of rhose res- 
tifying could not posirirely state rhat the apparenr \-ictim of \Virz's 
revolver had died. 

Finallv, Chipman Xrould sometimes produce a witness for rhe 
purpose'af corroborating the ceirimonv of another; but if he con- 
firmed the other an rhe'pom in quedon.  he !was jus[ as likely to 
sonrradict him on 

- 

l l b  J. PACE I _  11. HALLI, Txi T a ~ r  Sraar OF A x o i ~ r o s i n ~ ~  Palsou. h Di- 
01 \Irjaa Hr\ar \Ymz L91-2M (1908) [hereinafter cited 15 PAGE & HALL?] 

pniOner II hndersoniille and rcrnemberrd W m z  13 I kind and Page had ber" 
cDmpsaion.re man 

1 1 8  a AM Sr. T .  nrprr note 8. st  692 (reitimong of  Thomas C .Allcock) 
I z r I d  I C  i o 5  (reirirnany of Robert Xerron) 
IlPFor example. a \ % I ~ C I I  rrrrified chat he heard shots. heard mmeme wk 

who did it, and rho" heird someme a n s ~ c r .  "che capram." 8 .A* b. T. NPll 
n m  8, SI 868.69 On the inidmiuibilhy of heviry before I c e u r t - m m ~ ~ I ,  l e i  

l Z e S v c h  I m o n s  of coiflicnng. ?estmany Icd some obienerr of rb,e t r i l l  t o  
conclude that  some i m i s s e j  ior the p m ~ c u m n  p e r w e d  r h e n i c l i e r .  perhapi 
~n exchange far rrone! or a d c e i  Chipmin deigned TO now m d  reply 70 specula- 
tions 10 rhlr effocr ~n hl r  i u m m a ~ m  a A\, Sr T.. iuprr nme 8, s/ 7 5 5 .  

118 

BrzEr, i*p,i " O l e  11. IC 2 5 1  



1975 N'lRZ TRIAL 

In the end, on the charge of murder. it was the testimony of only 
two men that mattered. 

T h e  first was something of a spellbinder who bore the resonant 
name of Felix de la Baume. Identifying himself under oath as a 
Frenchman and a grand-nephew of ;he hlarquis de Lafayette. he 
was said to have held the croa-d in the courtroom like an inspiration 
with his tale of death at .Andersonvdle. Captain \Tm, he said, had 
deprived men of water, put them in stocks, fastened them with ball 
and cham. bucked and gagoed them, and forced many to subsist an 
the "great delicacy" of ra;; Then la Baume described \Virz's shoat- 
ing a prisoner as he w a s  drawing a a t e r  and told the court that the 
captain had accomplished the act with the exclamation, "That's the 
way I get rid of you ~ But he w a s  unable to 
identify the victim or to state positively that he had died. ("In my 
opinion [the man] u-as in a d p g  c a n d i t ~ o n . " ) ' ~ ~  

T h e  stronger and more credible testimony accusing \Tirz of 
murdering prisoners was from George \T. Gray, formerly of the 
Indiana Caralry.'81 His statements provided the court the only evi- 
dence that \Virz shot an identifiable prisoner and that the prisoner 
died. Gray, speaking in a strong, clear voice, told the court of 
seeing \Vim shoot, kdl, and rob ITilliam Stewart of the S i n t h  
hlinnesota while he (Gray)  and Stewart were carrying a body to the 
prison morgue. 

Since early in the trial, the feeble \Virz had been reclining on a 
lounge,131 sometimes lying with a damp handkerchief m e r  his face, 
seemingly oblivious to everything that mas taking place in the 
courtroom. \Then Gray began his story, he became interested. how- 
ever. First he removed the handkerchief, then he propped himself 
up on his elbow; and as the story reached its climax he stood up and 
challenged the truth of what Gray had said. "1-m say I killed that 
man? he asked. "Yes, sir," replied Gra)-. Hearin! thh, IVirz threw 
up  his hands and sank back in a faint on the lounge where he was 
furnished with cold water and fanned by the guards. General 
\Tallace ordered the courrroom cleared once so that the apparently 

1 8 0 ~  AM. ST T, s. 720. 
'"lid. ~f 729-10. 
' =The  precakur s t m  of \V~rz'r health hed forced 8 ~ ~ C F I I  of thc mill 

bemxeen 1 2  September m d  I 9  September. He v i s  recumbent rhroughovr the reit 
of the pc0ceedmgr. m e n d e d  by the phgrlcmn of she Old Cspirol Prison who 
rdminirtend ether to him from rime IO rime. 8 AM ST. T.. iusrii nofe 8, IC 721 
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dying man could hare more air. !!'ids collapse. ambiguous a i  it 
was, was taken by many, and especially the press, as a confcssian of 
guilt?" 

Unable to break the story of the stubborn Gra)- under cross- 
examination. an exasperated Schade could only w i r e  that Gra!- 
' 'swo~e falsely, and God only knows what the poor innocent prisoner 
must have suffered a t  that moment."1ii The  defense lawyer w a s  able 
to damage Gray's testman!- slightly when he elicited from him the 
circumstances of an escape he made from .lndersonville and his 
recapmre. Brought before n i r z  and questmned, Gray v a s  then 
returned to the compound without punishment. an improbable fare 
had 1Vuz been the unconscionable murderer that he and la Baume 
described. 

In any case. Gray's testimony was irrelevant to the charges aeainsr 
Wirr. Gray restified that the shooring occurred m mid-September. 
S o  specificmom alleged any murder at char time, and the court. 
during im deliberarianr. had co amend a specification describing a 
fatal shooting on 13 June by  substituting September far  June.13i 

T h e  cross-examination of orher prosecurion witnesses had also 
been vigorous. IVira's lawyers tried ro use Chipman's own witnesses 
to show rhar the rations sened  to the  prisoners and t o  the Con- 
federate troops guarding them had been equal.'3B and such shortages 
as occurred were owing to the disruptions in transportation and 
supply caused by the war,'#' as well as the inadequacy of the crop 
in the region around . l n d e r s o n ~ i I l e , ' ~ ~  Schade and Baker also 
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extracted statements from prosecution witnesses to show that shelter 
was nor erecred in the prison for want of mood, tools, and labor'" 
and that clothing sent by the U. S. Sanitary Commission had in fact 
been distributed to  prisoner^."^ 

Prosecution witnesses also testified under questioning from the 
defense team that they themselves had been confined in the stocks 
for arrempting to escape."' Others said they never raw \ V m  shoot 
a p r i ~ o n e r , " ~  and two af  the physicians said they never treated a 
gunshot wound while on duty in the prison One of the 
judge advocate's chief witnesses told the court that he had seen 
nothing to indicate that prisoners were cruelly treated."' 

JVhen Chipman rested the case for the eovernmenr on the evening 
of 26 September, he had called over a hundred witnesses. Given the 
superfluous namre of much of their testimony-so monotonous at 
rimes that it reduced horror to banalitv-the ludee advocate ap 
parently intended its sheer accumulation to persucde the court of 
Wirz's guilt. 

But the president of the commission, far one, had found the pro- 
ceedings merelv wearisome and tedious thus far. Captain n l r z .  
enjoying no simpachy in General \Tallace's mind, scarcely had his 
artention either. At one rime \%'allace complained to a correspon- 
dent of "the most pointless cross-examination of a witness that I have 
ever listened to.. , ." However, the graphic testimony of one of 
Chipman's witnesses, Henry C. Lull of the One Hundred and Forty- 
sixth N e w  York."$ did kindle in Wallace. who was ever the ro- 
mantic, an inspiration for a sentimental painting. Lull described a 
killing at the deadline by sentinel of a prisoner who had sought a 
cupful of water from the brook beyond. "That is my scene." Wal- 
lace wrote in describing the drawing, "the fallen figure in faded- 
blue uniform, the stream for which the starving man longed, a 
portion of the stockade, the bar, the cup." 

While enduring the tedious witnesses and "as a relief from the 
worrier of the trial," Wallace was also working on his book on 

18Qld. II 699 fceidmony d Judge Daniel Hd). 
"Old. ~r 719 f rcrnmony of Dr John C. Bmer and \Vdlir \'an Buren). w d  

7 1 4  fDr.  Amai 
141 Id.  st 69f 

Id. i t  720. 
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tactics and skirmishing. Finishing the book shortly after rhe li'irz 
trial, Wallace mas crushed when it w a s  quick]>- rejected for publi- 
cation hr- a committee of officers in the Regular Army."e 

T h e  defense began its case late on the afternoon of 16 September, 
immediately fo l lo~ing  the retirement of rhe last prosecution WIT- 
ness."' Although Schade and Baker tried to respond to each of 
the charges and specifications, theirs prored to be a generally in- 
effectual and unconvincing presentation. 

To the p d g e  adrocate's parade of wirnesies, thev opposed hut 
? I .  These mere men mho had served with I V m  in the Confederate 
Army, including ph>-sicians who had attended the prison hospital. 
people who lived id the vicinity of l n d e r s o n d l e  or visited there. 
and a few former prisoners. Schade and Baker also introduced 
documents from n'irz's letter book. 

Rather than attempting t o  impeach the testimony of prosecution 
witnesses on the use of rhe stocks or the stopping of rations. the 
defense effectively stipulated that these things had occurred. bur <hat 
they had been disciplinary measures carried out in response to proro- 
cations by prisoner$. usually escape attempts.'i' The)- also offered 
testimony and correspondence to show that clothing from relief 
organizations in the T o r t h  had been given to p r a o n e r ~ , ' ~ ~  and that 
a t  least in the first months of the prison operanans, the ration for 
prisoners and the guard had been equal.'Jn Other defense evidence 
showed that, as the prison population swelled, the quality of food 
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declined"' but that IVirz tried to improve and allowed vege- 
tables to be brought in from the outside ro supplement the fare.'5a 
Some of the physicians who had attended the hospital testified thar 
Captain W'irz could nor be blamed for the daficiency of medi- 
cines,'% and rhat he had shown a dirpositmn for the surgeons to do 
all they could uirh the limired means they had.15c On the charge 
of the alleged poison vaccine, a physician told the court that it was 
the debilitated systems of the prisoners which caused the eangrene 
following uaccination.'jB Regarding the use of dogs, th; defense 
offered teatimonv to the effect thar TVirz had had nothing to do 
with their empldyment.15' 

Xlany of those called by the defense told the court they had 
never seen or heard of n i r z  mistreating a prisoner or ordering any- 
one else to  do so. Had such things occurred, rhey said, they would 
have known of them.1sP Medical resrimony mas given to show that 
XVirz could not hare commined most of the brutal acts attributed 
to him because of the condition of his arm!68 

Finally there were a number of witnesses who testified to  n l r z ' s  
character, to his labors to improve conditions m rhe prison, and to 
incidents of compassion and kindness shown by him toward pris- 
oners.1ao 

1008 .AM Sr. T., mp7a note 8, 8 t  711 (tesnmany of Ferher Hsmilton), 711 
(Colonel U H.  Pmoni) ,  and 735  [A, Uoerner). Orher defense testimony pro- 
vided s farcmiring glrmpie into the economy ai hndersonrdle George LV. 
Fichnor described deniers 8n mil  PIC^ ( u h a  sold desirable S ~ Z E E  u x h m  the 
camp). whirkey, and becisteak. He s l m  told the court <hac the p m m  had SJ 

mmy 1~ 20 birberr a t  one lime General Willacc asked rhc uirnss~  why, if 
clorhing w l j  so plenriful, therr =ere se many who had none. fechnor replied i r  
war d y  beciwe rhey hid no money to buy it. 8 AM Sr. T.. mpa note 8. LC 
71617.  
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Judge advocate Chipman obstructed rhe efforts of rhe defense ro 
rake a more positive stand on the conspiraw charge bv revoking the 
subpoena of Robert Odd.  t h e  Confeder&e commissioner or ex- 
change, whom IVirz's attornevs had summoned t o  testifv on the 
collapse of the carrel and rhe sibsequent burden placed an'southern 
prisons.'" Furthermore. accordine to Darretr Rurman. a present-day 
authority on the IVira case, d a m e  wirnesses wen continualls 
intimidated during the trial. and indeed one was arrested In the cow;- 
room and neier allowed to testify. .\t one time, Schade n a s  pra- 
roked b y  there tactics into wirhdrawing and walked out of the 
courtroom muttering rhat h s  client x i a s  receiving no rrial in law. 
Again t h e  defense deralred on Chipman. who sought a day's poa-  
ponement " t o  rrv to adapt mvself to the interesrs of the praoner." 
Bur \Vim mplo;ed his artor&. "You might stav ro help me, and 
you should nor mind eren if rhe court does sometimes oierrule you." 
.\loved bv his client's plieht, Schade returned the next dav?O* 

I.Gn'i'response to t h < c h q e  of murder w a s  rubrnirrid m the 
court  in a written statement.'a3 H e  said rhat since onlv nvo cases 
of murder "were fixed by definiteness." those of " t h e  acrud real 
case of 'Chickamauea' and the  mvrhical case , , , of 'IVilliam 
Stewart.' ' I  it w a s  an'them that he &Id make his defense. It ws 
a simple one indeed: he denied everything. In the former instance. 
he said. the prisoner had been shot for willfully rrespassine over the 
dead line by a guard w h o  w a s  enforcing "a rule of pnsonhaciplme. 
one absolutely necessary at Andersaniille. and one not unusual in 
nearly all mIitar!- prisons in the Sourh.. , ."'* As for IT-illiani 

161TVmrhrap s e i s  rhar far the mke of rmdermg i u w e  ro  both parnrs. a m h -  
t m  c ~ r n m i s s m  'u I !~  r m n e  111 m a r e r d  a\adence dewed I D  bc inrmducad" 
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Stewart, Wirz  asserted that he was a phantom, since his name could 
not be found an the books of the prison, the hospital records. or rhc 
death register. Grav, he added, was well-known as a man who 
"prevaricated ouernhch." 

In his statement to the court, n'm also reiterated the defense 
of superior orders. If there was guilt anywhere on the charge of 
conspiracy, he said, "it certainly lay more deep and damning an the 
souls of those who held high positions" than on him. H e  had simply 
obeyed their orders. If he had overstepped these and violated the 
laws of war and outraged humanity, he should be tried and punished 
according to the measure of his offense. But, he said, he could not 
be held responsible for the motire that dictated such orders?" 
Asserting that he was but "a poor subaltern officer who in a difficult 
post sought to do his duty and did it," he prayed the courc to spare 
"the few days of my natural life to my helpless family.""e 

T h e  existence of superior orders w a s  no defense, judge advocate 
Chipman told the court at the outset of h e  lengthy summation. which 
began on 20 October.1B' 4 superior officer, he said, "cannot order 
a subordinate to do an illegal act and if a subordinate obev such an 
o r d e r , .  .both the superior and the subordinate must answer for 
ir."'68 Funhermore, he said, n l r a  had followed the orders of 
General ITinder and others u4lingIy rather than under duress. 

Chipman also argued the question of the jurisdinion of the mili- 
tary  commission, treating it as res adjudicata, having been determined 

699.100 (0 S Belcher), 1W (larph R. hchuff). 116 (Jmcph h a l e r ) ,  and IW 
(Charles T. Udlinmi) T h e  statements of those aitnorrei  differ rubitintially IS to 
derails. OTlc csnnot determine irom them uhe th r r  the ellegEd i,icrim was inridc 
a outside the "dmd ihne" uhon  rhar. uherher he z s s  shot on WVirr'r direct order 
or on the i d i t ion  a i  rhe p a r d ,  or where he rook the huller. 

Chlpman mpulated V,'lrz'i I C C O Y ~ I  of the killing of "Chickamauga: yet - p e d  
rhrr he 'in rhir melancholy r f f m  incurred the p i l r  of murder:' He called the 
killing of "Chrckmaugr: "one oi the most despicable and mdsfcniiblc" rolitod IO 
chc ~omrnissmn during rhs md 8 A M  Sr. T.,  supra nore 8. II 861-62 

181 8 A><. Sr. T. ,  'upa n m c  8. et  479-476. According IO Friedman, rho conccpr 
d commend re spmi ibh ry  in ua r f r r e  %,a3 first plaml) enunciated in General 
McCle l id r  orders oi 1861. vhrch a i r n c d  !he officers ai the aggreirion by rhare 
under rheir commend and a h i c h  directed rhc eirrbiiihrnenr of mrlinry cmmk3lonr 
for the puniihmenr of "rhc established ~ules oi v a i f i r e "  1 L. Fnro.wu. THE LAW 
(IS WAR A DCCLVIUTABI Hisra~r .  xviu (1972) Iherernafcer c i ad  2s Fwror*ui. 

8 AM ST. T., wp1 nore 8, s t  710 
l e1  id.  a t  710-872. 
I n s  Quofed in 2 F a i r o ~ ~ u ,  n p r a  note 161, IC 796 
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in the  trial of the ''Lincoln conspirators." Emphasizing especially 
the evidence of the physicians and the reports of the Confederac)-'s 
prison mpectori. he [hen rerieii-ed the teirimonv an t h e  conspiracy 
charge. Bur lackine specific proof of the alleged cabal. he  could only 
accuse XYm of "guilt b r  allegarion" and srridentlr beg the question. 
in a passage that migh; hare  been liired from &e of the editorials 
of the day 

\ Y h m  w e  remember that the man here charged. end rhme mculpared bur 
not  named ~n rbe  lndlcmoni are j o r ~  of r h e n  n h o  uerc  a: !he head 
of the rebrllmn , , and i anc rmed  rhe bmral conduct of their i a l d i e r i  as 
E I ~ V  as the Fmr B d e  of Bull R u n - i h o  perperrarrd unheard C~UEI- 
t le i  a? L i b b i  and Belle 1 4 - v h o  encouraged the m a t  mrocmw pmpoii- 
tions of r e i d i n o n  I" !hen Coqrcr i  . . u b o  errplayid a w g c a n  r their 
ser%lce to itid lnro OUI capird CIW ~n mfeced  dorh lng-xho a p p m e d  
the crirnmal m i a t  caprvrrd g m n o n i  ~f Parr P i l l o ~ ~ ,  Forc 

h o  uere &:y of the ba5e.f rrawher: of 

I t  was far the crime of murder that IYirz w s  "especiall>- called 
to anraer ." '70 and he n a i  lheld hv t h e  ludne advocare t o  be ac- 
countable for every death t h a t  allegedl>- resulted from the employ- 
ment of doas. stocks. and the chain gang. Recapirulatina rhe resri- 
monv on t h k  matters. Chipman sa ied  thh most compelli;g evidence 
to rhe end, that  relating to t h e  killings of "Chickamauga" and of 
"XVilliam Stewart." Then  declarmn -(with some hj-pcrbale) that  
"mortal man has never been called b ansu er hefare a tribunal t o  a 
catalo~ue of crimes l ike this," he yielded the  case to General l l ' a l l ace  
and thDe court for deliberarion. The long ordeal was a lmost  over. 

F T H E  TRIAL COYCLCDES 
FI.VDISGS A Y D  SESTE.VCE 
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amended indictment of Jefferson Davis, J. A. Seddon. and Howell 
Cobb."' O n  the charge of murder. \ T i n  was found guilty of 10 of 
the 13 specifications."z Three other murders not  specified in the 
charges uere added to the list, although the court declared that it 
had not taken these into consideration in m i r i n g  at its verdict. 
\Vir2 was cnndemned "to be hanged by the neck till he be dead at 

such rime and place ai the President of rhe United States may direct. 
tuwthirds of the court concurring therein.""8 

VI. EXECLTIOS OF THE S E S T E S C E  

The  rerdicr came as no surprise to ~TIIZ?~~ perhaps he yet held 
out some hope that he would be spared, since the record of his trial 
would be rev iewd,  first by T h e  Judge Advocate General and then 
by the President."e 

lil .According t o  Page and Hiloy. the c ~ r ~ m i s ~ m n  1130 added the names of 
\V. Shelby Reed. S P Moore, W J. I\'. Kerr. James Duncan, Wesley IT. Turner.  
and Beniamin Hirrii to rhe IIJI ai rhe comicled PAGE & H ~ w ,  supra note 125, 
at 213 ,  \Vhm rhe m a l  record w a s  reviewed by Jud le  Adrocire Generil Hal t  and 
Prosldenr Johnson. there names %%us once again remoied (see 8 Ahi Sr. T., "pro 
note 8. at  6:;) so that T i m  si? finilly conincrod of compmng  w r h  John H. 
TImder.  Richard B IVmder, U .  Sidney Winder,  R. R. Stereman, "and others 
unknown.' 

"'Wm u'is idjudged no t  guilty of specificarionr four and 10, which de- 
scribed shoormor i l le~edly committed by hrm. and ipecificarion I;, which 
alleged rhar he heit 1 prisoner ID death. 

l i s  The C D Y ~  announced ICI dccwon on 24 October and I I E  findings were isued 
81 General Courr-\larnd Order 1.0 607 on 6 1.arember John Hoaa rd  Subhi 
l a m  recalled. "There w a s  no p m e r  on eanh that could ha,e i r e raed  UE from 

"Phccording lo Pa le  and Hale?, IVirz's trial h id  only p r  begun when Louis 
Schsde mrned ID his clienr and whispered. "lau u d  be c o m i c n d ?  P~ai & 
HALE,, m p ~ x  note  125, a t  2 1 ;  

11 ,,is exammed by The Judge Adrocire General 
death pendry. ~t ~ c n t  to the President for find 

11 scum raken by reviei img officers ~n examining 
m n  13 8 "wider and more vuied E X E ~ C ~ Y  of 
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Their action. however. mas predicrable-and mplacable. After 
commending the high character of the men composing the  com- 
mmmn and the fairness of the  trial. Holr \$rote: "The conclusion 
reached IS one from which the overwhelming volume of testimony 
left no Then on 3 h-ovember, President Johnson ap- 
prored the proceedings, findings, and sentence and ordered that 
n T r z  be executed on Friday. 10 So lember  186: -: 

On 6 Sovernber, IVirz wrote a last appeal to  the President. De- 
claring once again that he ><as innocent af the crimes af which he  
had been convicted. h e  asked Johnson to gire him liberty or to 
carry out t h e  ~en rence . "~  There was no reply to  the le t te r .  

On the night before \Tin \ \ a s  scheduled to  die. Louis Schade and 
the Reverend F. E. Bode  a e r e  informed thrauqh a third p a r t r  t h a t  
' a high Cabinet o&r" nished \ \ in .  to k n o h  that ~f he &Id 
"implicate Jefferson Daiir \rxh t h e  atiociues at  Andersoni-de," his 
life would be spared. That sdme n q h t  on monvmous releeram was 
sent to sereral newspapers, stating that \V 
a plat and t h a t  the confession would be made public But t h e  next 
morning, \Tirz denied the story and refused rhe offer of commu- 
tation. "I do nor know anything about Jefferson Davis." he told 
Attorney Schade. "He had no connection with me as to what u a s  
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done at Andersonville. If I knew anything about him, I would not 
become a traitor against him or anybody else even to save my 
life," lis 

IVirz'r final act \+as to write to his wife and children.'" Shortly 
before 10  a.m. he received the last rites of the Catholic Church from 
Father Bayle. When the officer who had charge of the execution 
came to notify him that the time had come, IVrz said, "I am ready, 
sir." 

On the may to the courtyard IVirz stopped before the door of a 
felloii prisoner and asked him to rake care of his family and to try 
ro clear the stigma attached to his name. 

T h e  government had issued 250 specrator tickers far  the execu- 
tion, but a morbidly curious audience of se\eral times chat number 
perched in the trees and on nearbv rooftops overlooking the prison 
walls. Four companies of soldiers &re assembled, and they chanted 
over and over, "IVuz, remember Andersonville." 

In company with rhc priest, rhe condemned man mounted the 
steps of the scaffold. T o  the officer mho fitted the rope around his 
neck, he gave his pardon, "I k n o v  what orders are, Xlajor. I am 
being hung for obeying them." Some had expected him to cringe 
and balk, but he did nor. There w s .  said Leslie's llbirtrated, "Some- 
thing in h s  face and step which, m a  better man, might hare parsed 
for heroism."1BL 

At 10:32 the trap was sprune, but the fall did not break IVirz's 
neck and he danpled in mid-airbuntil he choked to death. IVhile his 
legs \+ere writhing. the chantiny w e n t  on: "LVirz, remember 
Indersonville." 

Ten  days after IVirz's execution. Feliy de la Baume. whose testi- 
many had done much to seal his fate, \+as exposed as a deserter from 
the 7th Kern Bork Regiment whose real name mar Felix Oeser. On 
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11 October, even before testimony had been concluded. he had 
been appointed to a position in rh<Deparrmenr of the Inrerior-on 
the signed recommendation of rhe  members of the military com- 
mission trpng XTliz! Secrerary Harlan dismissed him, bur no 
charges were filed."2 

T h e  discrediting of "de l a  Baume." the g rowng  clamor against 
the use of the military the catharsis of XTirz's execu- 

the subsiding of hysteria m the press"--all rhese things pur 
an end to Stantan's hopes to t rv  the former leadership of the 
Confederacv. J. A Seddon, R B' XVinder. 1. 13, XYhite. and eren 
Jefferson Daris  i iere all erentuall>- released n i t h o u r  r r id1 '6  

162The r e r n c ~ r !  ai ieter?l  orher keg pmecurlon ~ ~ C I I P I  must also be 
doubted. Baran  Carbrrr, n h o  rook the irand on one oi rhc dais n h m  17 
withour C D Y ~ ~  except ior rhat prmidod by the judge adiocare. rold The c o r  
oi ierocrour bloodhounds p u m m g  eicrp:ng p m m e r r ,  bur he slm clai 
God had x i l e d  rhc movihr oi the  dogs uhen  he h a d  escaped from h n d r r i o n i d l r .  

note I. 11 1 3 5  
18'Tl i rz uss r b e  mlj pc:ion c n r r c r e d  n>rh S o u r h i m  p~iscms,  s ~ i e  one, 70 

d e r  on rhar K I U U ~ ~  Prliarc J n m c  TV Duncan, C5 % ,  u h a  had been en;plo?ed 
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VII, c o K c L c s I o s  

Is the ll'irz case really relevant to our world, Or is it a mere 
whirlpool in the Roodtide of the Civil IVar, one that might Just as 
w e l l  he forgotten: 

T h e  answer must be seen in terms of the evolution of mditary 
law in Imerica.  T h a r  evolution, paralleling the expansion and 
srrencrhenino of c i n l  liberties, has been toward guaranteeing to 
thos;accureh of crimes before military tribunals the same due 
process rights enjoved by civilians before civil courts. Il'itness the 
adoption of the Uniform Code of Military Justice. 

However, rhe military commission has in general been le f t  hehind 
in this evolutionarv process. T h e  President still has significant dis- 
cretionary powers io convene military commissions and these powers 
are referred to. but not specified. in the Uniform Code of \ldirarv 
Justice and the current llanuai for  Coura-.llnrriai. T h e  case of 
Ex parte Qiiirm.'"' provides the most significant modern statement 
of these powers. Ex parte Qairin is similar to rhe case of Henry  
Il'm in that both dealr with violations of what hare  now become 
criminal offenses under the international l a w s  of mar. T h e  opinion 
in Quirin approved the rrial of such riolatians before military com- 
missions, even though cirilian courts were open and operating. 

Courts-marrial procedures are now firmly grounded in due proc- 
ess. Kothing. however. marantees that procedural abuses may nor 
occur amain in a tria! berme a milirarv commission. It may be that 
"the moidern spirit" precludes the opdatian of a military cdmmission 
that  fails to observe rules at learr 2s scrupulous as those governing 
a court-martial. But that  spirit must abide in the breasts of those 
u ho appoint and constitute the military commission. Certainly it 
was largely absent in the trial of Henry XTirz. 
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But if \Vim's trial war a political one and if he was a scapeeoat 
for the prisoner deaths ai Andersonrille. it does not necesianiy'iol- 
law that he  was a hero, as some hare mferred.'sb He mas a man of 
limited intelligence and imagination, ailing in body and abusive by 
nature, n h o  a a s  thrust into a position requiring prodigious ener- 
gies and administrative and diplomatic genius. Even such gifts as 
these might not have been enough. T h e  immoral indifference of 
some Confederate leaders toward rhe prisoners of war and the lack 
of manpower and material to run a decent prison might s t d  h a r e  
brought him to the gallows. 

Today Andersonrille National Cemetery is a place of peace, the 
stillness broken onlv by tourists and the breezes that stir the carpet 
grasses. T h e  exact iocation of the old stockade is marked by stakes 
sei in the earth, and the thousands who died within that space are 
buried about 300 >-ards to the northwest. Unlike the controversies 
and recriminations thar still redound from the events that once took 
place there, they sleep an endless sleep. 
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