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THE TWENTIETH ANNUAL 
KENNETH J. HODSON LECTURE: 

A LEGAL SYSTEM LOOKING FOR RESPECT 
MILITARY JUSTICE FOR THE 1990's- 

by  Douid A. Schlueter 
Professor of Law, St. Mary's L'nioersity 

The Kenneth J,  Hodson Chair of Criminal  Lax' cas established at 
The Judge Advocate General's School on June  24, 1971. The chair 
was named after Mq'm General Hodson, who served as The Judge 
AdvocateGenrralfm 1967to 1971. GeneralHodsonretiredin1971. 
but immediately  was recalled to actiee duty  to  s m , e  as the Chiej 
J u d g ~ " f t h ~ A - y C o u r t ~ f . ~ i l i t ~ ~ y ~ ~ ' i ~ w  Heserved tn tha tpos i -  
tzon unt i l  March 1974 G e w o l  Hodson s m e d  over thzrty years on 
actit'e du ty  Durtng that time, he u'as actiue zn the Amerzcon and 
Federal Bar Associations and he authored muck  of the military 
justice legzslation existing today He icas a member of the onpnal  
staff and facul ty  of The Judge Aduocate General's School in Char- 
lofteszille, Virginia. When the Judge Adomate General's Corps U.US 
acfiwzted as a regiment m 1986, General Hodson was selected a6 the 
Homrary  Colonel of the Carps. 

On M a n h  28, 1991, pmis.scr Schlueter delivered the tirentietk Ken- 
neth J Hodson lecture prsfessor Schlueter received h i s  B.A. f m m  
lbm.8 A & M Uniuersity in 1969, h u  J.D j r m  Baylor L'ntuersity 
Schwl o fLawin lY71 ,  andanLL.M fm the L'niuersityofvirginia 
School q f h w  m 1981. He sewed on actiw du ty  as ajudge advocate 
fm 1972 to 1981. Projessor Schlueter is a Lzmtenant Colonel i n  
the Vnited States Army Reserve and i s  an individual  mobilization 
aupk%teeto TheJu~Adz;oeateGerwal'sSchool.  He haspublished 
n2~wm-m.s book and law rasieu: artzctes on mmtnal law t o p e  and 
is current ly  the Reporterjor the Federal Rules Advisory Committee 
om the Rules ojCnminal Pmcedure. In addition, Pmfeessor Schlueter 
has held several pmmznent positions in pmfesszonal legal orgonizo- 
ttom and currently is the C h a i m a n  of the ABA Standing Commit 
tee on Miltta1.y Law 

I. INTRODUCTION 
It 1s a double honor to be this year's Hodson lecturer First. I have 

the highest regard for General Hodson I always have respected 
General Hodson and his contributions to the JAG Corps and the legal 
profession in general. As some of you may be aware. he has been 

I 
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LCI) active in the American Bar Association I regret that he 15 not 
able to he with us today. Second being here today bnngs back pleas 
ant and warm memories In many ways thc School i i  my second home. 
and it IS always good to b? hark among friends 

In home respects I have been preparing my remarks for this occa- 
ZLOLI for almost twent) years In the process of writing and talking 
about military JUStICC. I haTe had numerous opportunities to  think 
about. or as Justice Holmes wrote. ' broad" about the law Etents 
wch as the annual Hodson Lecture are good for the system because 
they provide an opportumty to  step aside from the everydag huitle 
and hustle of the practice of law, and to think for a moment about 
the larger pictur? Today. that larger picture IS "Military Justice for 
the I N 0  s and its search for a l i t t le  respect 

I have the highesi respecr for the milltar) justice iydtem In my 
\leu. it has man) features that should be adopted bg the civilian 
criminaljumce system For example. features such as broad Criminal 
discover).. speed) trial provisions and worldwide access to  witnesses 
and counsel hare led people like F Lee Bailey, a noted criminal 
defens? lan)er, LO obserie the d u e  and benefits of military JUStlCe 

But the ohject of m) time with you This mammng 1s not 10 praise 
the milltar) justice s)stem. I am sure )ou already knoa that the 
system E sound. Rather, I uould like to discuss nith you u hat seems 
to  me to he a lack of respect for the system by the public and the 
legal profess,on generally 

Because I hare high regard for the system. and hecaus? it has been 
a large part of m) legal career, I am disturbed when I hpar from thwe 
who have no respect for the system 

Haa much have you heard about military justice from those OW 
side the system- I know that my expos~~rc to the CritlCiSmS of mllirar? 
justice was extremelg limited in the early gears of m) senice 011 ar- 
tire duty, I was too wrapped up m the day-to-day grind of writing 
appellate briefs. post~trial  re~iews, and trying case- to reall) spend 
too much time thinking about the s)stem hlg first real exposure na5 
m my third )ear on act l ie  duty when I heard that a writer had cum 
pared militar) p t m  to military music AT abour the same time I 
became aware that my sraffjudge advocate at  Fort BeI\olr, Lieuten- 
ant Colonel Roherr Poydasheff, was co-authoring an article with 
Lieutenant rolnnel Bill Surer for the Tulane Law Rerieir on the 
mPrltS of the mlllraly Justlie system 

~ 

'POuia ihPf f  d i 4q ill, L lie\ i d8  
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My perspective is broader now and LS based not only upon my years 
of active duty in the Judge Advocate General's Corps, but also on 
my experiences as a clvihan who has talked with many individuals 
over the last twenty years about militaTyjuLLce I have had countless 
contacts with the media, military personnel, law students, and or- 
dinary citizens-mcluding my barber, who asked me the other day 
whether I thought the military justice System was fair 

11. LOOKING FOR RESPECT: 
NEGATIVE SOUND BITES 

A.  IN GENERAL 
In the process of working within the system, several attempts have 

been made TO increase the stature and prestige of the militaryjutice 
system For example, some have suggebted that the names of the 
military appellate courts be changed to  the Army, Air Farce, and 
Navy Court of (Miiitary) Appeals. This change 1s an attempt to  in- 
crease the stature of military appellate courts In the case of the 
United States Court of Military Appeals, some have suggested that 
it be changed from an article I to an article 111 court. Indeed, a few 
years ago the name of the Court of Military Appeals was changed 
by Congress by adding the words "United States' ' to make it clear 
that it was a federal court and not simply a military court of appeals. 

Whi the search for respect? For increased prestige? In part, It 1s 
an  attempt to overcome the negative image that sometimes is at- 
tached to mi l i t a~ jus t i ce  You are no doubt aware of the use of what 
have become known as "sound bites." media jargon for those short, 
pithy, and catchy phrases that will stick with the public-those 
phrases that seem to say it ail. 

Consider the following examples of bites regarding military justice 
Perhaps you have heard some of them. 

"Military justice is to justice as military music E to musr"2 

"Courts-martial as an institution are singularly inept m deal- 
ing with the nice subtleties of constitucmnal law."3 
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"The court-martial IS not yet an independent inrtrument of 
JUStLCB " 4  

,'>lllltary JUStiCt? IS an oxymoron ' ' 5  

"Military Tribunals have not been and probably never can be 
constituted in such a way that they have the same kind of 
qualifications that the Constitution has deemed essential to fair 
trials of civilians in federal 

Is this the same military juxtice system that I hare been connected 
wah for almost twenty years and the System that you ha\e been 
studyin@ Note that these negative bites or cntmsms are about a 
worldrride legal system that affects directly and indirectly literall) 
millions of United States citizens. True. there are negative impres 
slons about civilian cnmmaljustlce systems as well My sense, hou 
ever, is that they do not run as deep as those associated with mihtao 
justice. 

B. IDENTIFYING THE CRITICS 
R h o  are the c n t m  and wh) are they saying negative things ahout 

military justice? Perhaps --e could cut this presentation short b) s ~ m -  
ply dism1wng the negative sound bites as those of mdniduals who 
have no knowledge about justice generally or have nothing good to 
say about m y  sp tem of cnminaljustlce. Perhaps the) are Only quotes 
from a bitter parent upon learning that a son or daughter has been 
sentenced to  prison for not followmg what was obviously an illegal 
order or for being Just a little late for chow Yo such luck They are 
statements by commentators who have read the cases. by counsel 
who have worked within the system, and yes. they mclude  state^ 
ments by Supreme Court justices 

C. BREADTH OF THE CRITICISM 
The true depth and breadth of the "negative bites" 1s unknown. 

As far as I know, no recent national surveys have been conducted 
among the citmnry about their perceptions or feelings about mihtan 
justice Nevertheless ! do feel safe in believing that a broad cros1- 
section of intelligent people either know very little about m1htaq 
jus tce  01 I f  they do know something about the System. they behe\e 
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that It is still in the  dark ages, void of any full legal recognition, and 
certainly not deserving of a full membership m the family of enlight- 
ened jurisprudence. Clearly, it does not deserve "respect ' 

D. REASONS FOR THE CRITICISM 

1. in Genera1 

Why the negative bites? Why the criticism? What has the military 
justice system done or failed to do that evokes such cnticwrn? I believe 
a number of possible reasons exist for the negative impressions that 
many people have abaut military justice Rlghtiy or  wrongly, they 
believe the system is unfair and inept. Some of these reasons overlap 
and are not the result of any poll 01 sumey Rather, they are rhe obser- 
vations of one who has played on the field from time to time and 
has sat nexr to the  fanr in the stands to hear what they hare to say 
about haw the game is being played 

2 Reason One Lack o/In/onnatton 

Even the best intentioned individuals do not have all the Informa- 
tion This IS perhaps the ea ies t  to address because many people simp- 
ly hate no reason to come m contact with military justice. Pre- 
sumably, once these individuals have accurate information about the 
system, they will be less likely to criticize I t  summarily. 

3 Reason Tux Reliance on Old Data 

Some misconceptions and criticisms are based upon outdated in- 
formation about the way it once was-the days when a convening 
authority could order a court-martial to reconsider its sentence with 
the hope of raising the punishment, the days when a single counscI 
served as both prosecutor and defense counsel, the days when the 
prosecutor and the defense counsel both aorked for the same per- 
son. the days when judges were not present in the courtroom and 
the president of the court-martial wa5 the presiding officer As noted 
by .Judge Cox of the  Court of Military Appeals, the military justice 
system has evolved a @eat deai since that time ',Judge Kenneth Rip- 
ple, a former Uavy JAGC officer who now sits on the Federal Court 
iif Appeals for the Seventh Circuit, believes that military JuStice IS 
a more "mature" system of .lustice 
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Y y  first real exposure to the historical and changing roots of 
mlhtaryjUStiCe began in a legal history course offered at the Univer- 
sity of Virgmia in The late i o ' s  when in fulfillment of a paper re- 
quirement, I worked my way through yellowed leaves of old coder 
and old treatises on military justice I was Impressed with several 
aspects First despite the fact that some features hare not changed 
many aspects of military justice had changed dramaticall) Second 
the element of ' d w  process' had continued to expand m the militan 
settmg. and m some cases set the pace for like changes m the c n  dim 
setting 

The ' unification of miiitaryjustice I" the  1951 Lniform Cod? of 
Milltar) Justice. ah ich  replaced the Articles of War, was vlearl) a 
major step foruard I n  rhe 1960's rhrough the efforts of individuali 
such as General Hodson. the system *as "judlciallzed' h) the a d d i ~  
tion of judges in the courtroom. Decision3 of the Court of !dilltar, 
Appeals in the 1970 9 continued to strpngthen the ioie of the judge 
The 1980's brought what come have termed the c~viliaiiizat~on of 
milltar) justice' -a i th  the 1983 \Iilitar) dustice Act and the 1084 
Manual for Courts-llartial Sow we might he entering a period of 
55 hat I call the legitimization' of mlhrary justice 

The q s t e m  has changed-it haa been Improved upon in the 
that the s y t e m  1s fairer Checks hate heen pro~ ided  to ensure h i re r  
and more just results For many. however, rhe y i t ~ m  u s 4  in IIIP lat? 
BO s especially in Vietnam. 15 the ,)stem the) remember-and d r t ~ s f  

Some critics wnpl) do not hare an) re 
mrlitaryjustice The) know onl) r h a t  the) 
in the papers For example. ronsidpr a rer? 
T\ ieries "LA Lan 

A goung Arm? officer a a i  charged i + i l  h div,heymg ai 
an BRLIIIT) harrage on ?om? building\ during th? 
His reawn for not firing was that he had seen c 
One of the laa firm'\ lam her, \\a\ a \ k d  I < >  wprcwnt h 
war asked *hy he iimpl) did not U?P thr  i e r i 1 1 ~ 5  of 
defenie couniel he aaid wmethmg t i ,  rht. cffwt that hi5 Ida 

good, but. ' he *ore a p e e n  uniform"-lhe Impli~atlon ht 
only a c ~ \ i l i a n  laayer could SPP that J U \ ~ I I . P  s a 5  t i o m  Ht' %a 
victed and rrcr ired a hem)  ientence 

IS 

b 





MILITAKY L.4U KE\IEW 

6. Reason F t w  me Rub-Off RLetar 

Some critics approach military justice with the attitude that if it 
belongs to, or is run by, the military then it must to be unfair "Isn't 
this the same system that serves SOS and MREs?" "Mihtaryjusnce. 
Isn't that the system run by folks with militsrJ minds"' "Isn't that 
the system that discnmmates against homosexuals'" You get the pic- 
ture I have no doubt that the negative feelings toward the military 
that resulted from Vietnam had a direct impact on the public's 
perception of m,h taryps t re  Perhaps the recent military S U C C ~ S S P S  

in the Middle East. which ha \e  enhanced the public's view of the 
military m general. also will benefit military justice 

7. Reason S ir  ?lie Other A l t e m f i i e  

Another possibility exists Perhaps there is some truth in whar the 
critics see and what the> say In day-to-day JAG Corps life, it IS easy 
IO become complacent, LO fail to see the forest because of the trees 
We are doing what a former JAG urged us to do "Just cur the wood 
that IS put in front of you ' It was mentioned in the context of not 
worrying about getting the right assignments, working for the right 
people. etc But while you are cutting the wood. i t  LS important to 
examine it. t o  measure it. LO test its worth. 

11. RESPONSES TO THE CRITICISMS: 
CLOSE SCRUTINY 

A. IN GENERAL 
There IS a simple saying that when you are right. ignore the cmi-  

a m  When you are wrong imen to the c n t n s m .  Let us assume. 
for the purposes of argument. that some of the cntIcisms of the 
militarypstice system are valid That IS. If the critics are right. u hat 
should our response be? 

These are not purely questions of academics They are pragmatic 
questions. and any suggested solutions should have utility Changes 
should not be made sunpi) for the sake of change 4or  shouid changes 
be made simp]> to silence the critics or to increase or decrease the 
c""vlctlon rate. 

I have high regard for rn!htan J U S ~ I C B  In my view. its benefits g e a t -  
ly outweigh whate\er faults it ma> possess Although one commen- 

8 
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tator has labelled me as a "defender" of military justice:' I always 
have assumed that the military justice system IS not perfect, that 
there 1s mom for change-for improvement. 1 also have assumed that 
listening to, and thinking about, the "negative bites" is the f in t  step 
to improving the system. For example, I often have pandered about 
what led Justice Douglas in 1960 to write that military courts are 
singularly inept at dealing with constitutional questions. 

B. WHY LISTEN To THE CRITICS? 
Why shauid the miiltaryjustice system pay any attention tn what 

the critics say7 Is not the system currently providing ample due pro- 
cess'' These questions were put to me several yean ago by a mihtary 
judge in an audience I was addressing Why should we care? Why 
shauid we in the military care about what a federal district judge 
sitting in Minnesota or Texas thinks about military justice? Let me 
offer several reasons why the critics may deserve our ear 

1. Always Subject to S m t i a y :  Someow Will Listen 

R n t .  even assuming the System is separate, it 1s always subject to 
scrutiny-enher internally or externally-in Congress, m the media, 
or perhaps even in a federal court. It is important to  remember that 
the greatest time of change in the miiitaryjustice system usually has 
occurred lmmediateiy following a major war or confict. This wa par- 
ticularly true after World War I, World War 11, and to some extent 
during and after Vietnam Granted. the federal courts today are for 
the most part extremely deferential on m i t a r s  justice matters-pmb- 
ably due in large part to the fast that the S ~ ~ V L C ~ S  are composed of 
voluntary enhstees. But I became concerned when I hear individuals 
within the system register utter disdain for civilian control of the 
system and suggest that civilian courts have no business second- 
guessmg miiltaryjustice. Like It or not, the system IS constantiy sub- 
ject to scrutiny. 

2. nb t  Entirely Separate From Societg 

Second, although the mihtaryjustice system is a "separate system 
of justice." it is not entirely separate from the rest of society It is 
uitmately accountable LO the civilian community-not sunply civilian 
legal rewew The recent war in the Gulf pointed that out. The armed 
forces consist of many citizen service members-mothers, fathers, 
and children. That is particularly true of the reservists and Kiatmnai 

"Spak, supm note i at 464 n Lis 

9 
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Guard memben. One day they were plowing fields, pulling teeth,  or 
teaching classes. and the next day the) were stuck m a desert far 
from home They all have a potential interest m the mhtar?. justice 
system. and it seems appropriate that the pubhc have confidence 
in the system Many of you are, or will be, active wlthin the civilian 
community as Little League coaches. PTA officers, leaders in your 
religious organization. or members of the local bar associations You 
are not entirely separate from society stmply because you wear a 
uniform. 

3. It Is the Rzght Thing to Do 

Third, like eating oatmeal, it IS the right thing IO do. Cntmsms 
should not be ignored simply because they irritate or annoy us I f  
we are wrong, then we should listen. Those participating in any legal 
system have a professional and moral responsibility for policing the 
system Those who are wnhm the system should be the firit to i tep 
forward and make changes where needed In militaryprgon. those 
within the  system must be ''proactive.'' not simply "reactne 

III. FEATURES OF MILITARY JUSTICE THAT 
DESERVE SCRUTINY 

Assuming that we decide to heed at  least some of the criticisms. 
where would we begin? What 1s a leatimate problem or LSEUC' A 
number of features a i  the  system seem most vulnerable They are 
as follows 

A The Purpose of blilitary Justice 
B The Concept of 'MilitarS Due Process' 
c. Co"stltut,onal PrOteCtlOnE 
D The Role of the Commander 
E The Roie of the Mihtarg Judiciarg 
P An Independent Court of Military Appeals 
G The Role of the Legal Profession 

These points are listed in no particular order or hierarchy Although 
arher issues may be equally important. these should sene  as a good 
starting point 

A .  THE PURPOSE OF MILITARY JUSTICE: 
JUSTICE OR DISCIPLINE? 

In Lts earliest forms. the military justice system was designed to 

10 
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be an instrument af discipime. Mihtary leaders could count an the 
system to enforce the articles of war and their personal orders. The 
system was at times rough by contemporary standards of due pra- 
cess It would be difficult to say that,  m its early forma, the military 
justice system was an "independent" tool of justice-that is, a system 
designed to determine if a penon was guilty of a particular crime 

The debate over the two concepts has continued for years and will 
certainly not be resolved by anything said here I do not see the two 
terms as being inconsistent There should be no doubt however, that 
if mhtaryjustice 1s to be viewed as a legitimate system of crimmal 
justice m today's society, it must be viewed primarily as B too1 of 
Justice. 

Consider the following excerpt from a report made thirty yean ago. 
the 1960 Powell Report-& study of the military justice system by 
high-ranking Army officers in a report to  the Secretary of the Army 
on the s t a t u  of the UCMJ 

Discipline--a state of mind which leads to  a willingness to 
obey an order no matter how unpleasant or dangerous the task 
to be performed-is not a characteristic of a civilian commum- 
ty. Development of this state of mind among soldiers is a com- 
mand responsibility and a necessity In the development of 
discipline. correction of individuals 1s mdapensable; ~n correc- 
tion, fairness or justice LS indispensable. Thus, it is a mistake 
to talk of balancmg discipline and justice-the two are 
inseparable 

Once a case IS before a coun-martial it should be realized by 
all concerned that the sole concern LS to accomplish justice 
under the law. This does not mean justice as determined by the 
commander referring a case or by anyone not duly constituted 
to fuifill a judicial role It is not proper to say that a military 
court-martial has a dual function as an instrument of discipline 
and as an  instrument of justice. It is an instrument of justice 
and In fulfilling this function it will promote discipline.'z 

Tnls excerpt from the report represents a sound balance. The distmc- 
tlons between "Justice" and "discipline" are subtle, but crucial to 
whatever follows 

It seems to me that at the heart of the controversy is this ques- 

"The Powell Repon ai 11 IZ 119611) 
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tion What IS the purpose of the militaryjustice system? In any gwen 
case enher "justice" or "dlsclplme" may rise to the surface as the 
predommant feature 

Consider the hypothetical case of Private Doakes. who 1s charged 
with possession of drugs. What IS the purpose of h a  court-martial? 
What impact would his conviction and sentence hare on his unit' 
What impact would an acquittal have on his umr! On the ~nsralla- 
tion? On the armed forces'? Would your answers change If  he was 
charged with willful disobedience of his commanding officer's order, 
inciting a no t ,  throwing butter on the mess hail ceiling. shouting in 
sults at  his first sergeant, refusing to board a plane for Saudi Arabia. 
or child abuse" For the most part. all of these crimes patmrially af- 
fect "disciplme.' In some of the charges, however, that would be less 
apparent 

Left unchecked. those crimes also would affect the community in 
which Doakes lived but in Tarying degrees If Doakes 1s punished 
for crimes involving drugs. his punishmenr probably w l i  be newed 
the same way as in a eivihan community. "Don't do drugs ' The same 
would be true for child abuse But what about the pure11 military 
crimes. such as uiliful disobedience of an ardef' Does the milltar) 
justice system work m the same way? Does 11 have the same effect' 
Perhaps In that case. the trial of Doakes by a court-martial takes 
on an air of discipline because the commander's i e r y  authorit) ro 
command the respect and obedience of the troops 1s at stake 

From a ciwhan perspective, using the court-martial to tr) milltar? 
offenses is an entirely differenr creature Whiie the cornmunit? 
well might rally around the pmsecutmn of a child abuser or drug 
kingpin I doubt that you will see the same support behind the pros 
ecutmn of a soldier who wi1 not soldier, 1s charg?d u i th  . W O L  in 
fails t o  show up far morning formation 

Using the same s)stem to meet often competing goal5 raises pro 
blems of interpretation and perspective Perhaps the answers lie ~n 
separating rhose crimes chat are purely disciplinaq from those that 
are u h a t  we ordinarily refer to  as "~ommon law ' crimes The 
militaryjustice system alwa)s has lumped them all together because 
of the need or desire to  handle all justice problems within a single 
system I am not suggesting that any changes be made in u hat crimes 
are triable by the court-martial. Thhp q i s t m  1s worldwide and. in iomr 
instances, milltar) justice L? literally rh? only law west of ih? prc  
rerbial Pecns river 

12 
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If "discipline" is viewed as the final end-all for military justice, 
the  stereotypes will live on. As long as discipline wen 1s listed as 
a goal or purpose for mihtaryjustice. there is a risk that the stereo- 
type will live on. The risk exists that if the ends are something other 
than "justice,'' those participating in the system will view Lt as 
nothmg more than a rubber stamp far the commander. It IS even more 
troubimg, however, I f  the community views the  commander as the 
rubber stamp for a legal system that gives the app-arance of amply 
serving the needs of discipline 

B. THE CONCEPT OF "MILITARY DUE 
PROCESS" 

1 Due Process Generally 

The topic of "due P T O C ~ S E "  1s mentioned in both the fifth and the 
fourteenth amendments. "No pelson shall be depnved of life or hber- 
ty without due process of law ' In the criminal context. It requires 
that the right penon be accused. that the right procedures be used. 
and that the  punishment is right The concept af due process LS fluid 
and 1s more akin to a balancing test Balancing the rights of those 
accused, the interests of the public, and the relative costs of pro- 
rtding additional procedural safeguards" 

A hierarchy exists for applging due process." At the bottom 1s the 
United States Constitution. which provides the foundation General- 
ly. an accused IS entitled to whatever procedural and substantive 
rights the Constitution requres In the civilian cornmunit) no 
jurisdiction ma) provide less than mandated by the Constitution 
That rule. as I will pmnt out ~n a minute, does not necessanl) appl) 
in the  military justice system In addition to those derired from the 
Constaution, rights are provided by statute, the Manual for Courts- 
Martial. and service regulations 

A similar template 1s used 1" state courts The state conbtnutloni 
and statutes may provide greater protections than those found ~n 
the Cnited States Constitution 

P ~rzsi r i  the  ~rn,, ' .wi i tory rnte PWWSS 

So what IS this term "military due process ' and whwr did I t  c o m  
from'? The term has been around far some time in mhtar?  caar lau 
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but It fades m and out of everyday use.ls Generally, Lt means due pro- 
cess composed of. not only the constitutional protections. but also 
statutory and reatlatom features that provide guidance on how the 
military justice system should work 

Recently 11 waii used m an opinion by the Navy-Marine Corps Court 
of Military Review in concluding that intentional delays in notifying 
the accused of pending charges violated military due pr0~ess . l~  The 
court applied a two-part test The accused must establish that Can- 
ness wanted a fundamental nght ami that thus right was denied d u r ~  
mg the course of the trial The court apparently ignored the  con 
cept of fundamental fairness In my view, that care just as emily could 
have been decided on grounds of lack of due process without  refer^ 
ring to any cong-essianal action or inaction 

3. What Is the Problem' If Is Only a %m 

The term "military due process" seems relatnely harmless But 
It may be misleading to  the extent that I t  connotes a form of due 
process that is somehow less than the process due to any defendant 
charged with a crime or a template different from the one outlined 
above. It IS also problematic to the extent that it suggests that only 
rights granted by Congress are %orthy af protection by the military 
courts Because the term "Military Due Process" IS potentially 
misleading, it should be dropped or used only after reading the  pro^ 

verbial warning label Such a label might read as follows 

The term "M~litary Due Process'' may be misleading and lead 
to incorrect results Be sure to consult your copy of the Con- 
stitution. the Manual for Courts-)Iartial. and your Seriice 
Regulations 

Simply affixing a warning label to the term. however, will not solve 
the problem d the user does not believe the label or amply decides 
to disregard the danger signs 
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C. CONSTITUTIONAL PROTECTIONS 

1. Do the Constitutional Protections Apply? 

It is easy to forget that the militarj justice system as you see it 
today is in some ways a youngster in the legal Systems of the world. 
Granted, the roots of the system of justice run back to the Roman 
empire, up through the common-law traditions of England, to our 
shores and our Constitution!' But the system as we knoh it, with 
all of Its due process protections, is relatively young 

It wm not all that long ago that the debate swirled around the issue 
of whether, and to what extent, the Bill of Rights applied to the 
mili taryptice system. Far example, does the fourth amendment pro- 
tection against unreasonable searches and seizures apply? If so to 
what extent? It was not until the 1970's that the Court of Military 
Appeals ruled that a service member confined before trial was en- 
titled under the fourth amendment to an independent review of the 
commander's decision ordering confinement 

Most of the rights are now considered applicable. Long before the 
courts had decided that certain constitutional protections were 
available, the Congress had made such rights a part of the Articles 
of War and then later the Uniform Code of Military Justice. 

Even now the question remains Even assuming the protections 
apply, do they apply with the same force and effect as they do to 
the civilian communitf The Supreme Court and Court of Militar> 
Appeals have Indicated that the protections of the Bill of Rights apply 
to  persons in the military except to the extent that they are owrrid- 
den bs demands of "discipline and duty"Ig Again. our answers are 
not purely academic. Without regard to what the Congress or the 
President says about the available due process protections. the Court 
of Military Appeals might very well make a constitutional issue out 
of it 

Although debate continues about the scope of protections provid- 
ed by the fourth and fifth amendments, I would like to focus my com- 
ments on two particular rights that are found in civilian practice, 
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but not in miiitarypstice. They are the right to indictment by grand 
JUT and the nght to trial by jury The first we can deai with sum- 
manly, the second requires a iittie more attention 

2. Right to Indictment by &and Jury 

Two rights that are conspicuously absent from the military justice 
system are the right to wand jury proceedings and the right to ajury 
tnal  Both are considered essential elements of due process in the 
civilian community Although their true utility and worth may be 
debated, they are part and parcel of Amencanjunsprudenca K e w r -  
theless, they are missing from military j u s t m  Whfl 

in the case of indictment by grand JUW, the fifth amendment ex- 
plicitly exempts cmes arising in the armed forces The absence of 
this right is generally noncontroversial because. in some ways, the 
military's statutory article 32 pretiiai mestigatmn offen sea t e r  pro- 
tections for the military defendant m That 18, article 32 offers the 
defendant the opportunity to discover the prosecution's case. the 
ability of the defendant and his or her counsel to be present at the 
hearing. the opportunity to present defense evidence. and the op- 
portunity to cross-examine advene witnesses. 

3. The Rzght to Jury h.ml 

Another right guaranteed by the United States Constitution that 
1s not applicable in courts-martial 1s the sixth amendment nght to 
ajury trial Consequently, an accused being tried by a special court- 
martial may appear before a court consisting aniy of three in- 
dividuals If the accused IS b a n g  tried by a general court-martial. 
only five individuals are required for the court In each of those in- 
stances, a verdict of guilty may be rendered on less than a unanimous 
vote 2 '  

The Supreme Court m Balieu: 1. Georgiazz concluded that an ac- 
cused 1s denied his m t h  amendment right ta jury trial when the jury 
LS composed of less than six persons In Burch v Louzs~om.zs the 
Court held that if the JUT consists of SIX. the verdict must be 

. .  
ment 
'"136 CS 223 118781 
1'441 C S 130 (19i8) Xonunanmous finding, ere ~pparenllg permitted I f  Lhejury 

II composed of mole Than six penons 
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unanimous. Nevertheless, the Supreme Courtz4 and the military 
 courts^^ have concluded that,  because the sixth amendment nght 
to jury trial does not apply to courts-martial, these cases are inap- 
plicable Both the Court of Military Appeals and the Supreme Court 
have declined to revisit the ~ssue. 

Central to the Court's concluaons rn Buxh was the fact that below 
a certain number of prom, the ability of the jury to interact in a 
meaningful way-that is to bnng out and discuss ail of the pertinent 
issues and competing arguments-was greatly diminished Is not the 
same true for military courtsq At least one court has said no.28 

Are there compelling arguments for the current composition of 
courts-martial-five members in a general court-martial and three 
in a special court-martial. with only two-thirds majority needed for 
a conviction? Why are we different? In the 1774 Articles of War, thir- 
teen members were required in general courts-martial, but in 1776 
the number was reduced to five. The reduction apparentlywas based 
upon the problem of finding sufficient officers in the units to serve 
as court memben. Probably, tradition has had much to do with the 
current numben 

But a new tradition, if that term is appropriate. may be deveiop~ 
mg. I understand that It is fairly common at Some locations for the 
convening authority to include more than five members on general 
courts-martial. That practice does not seem to cause any problems 

Notwithstanding the inaction of the Supreme Court and the Court 
of Military Appeals, why not amend the Uniform Code of Military 
Justice to require a minimum of six in general courts-martial.27 In 
capital cases m a k e  it twelve. As I have noted, for all practical pur- 
poses, more than the junsdictionai minimum number of members 
are being appointed a t  some installations. Why not amply m a k e  the 
emerging "tradision" a part of the Code? 

"0 Callahan I Parker, 385 L S 258.  261 (18681, Reid I, C o i e n  364 U S  I 37 n 68 

42, 248 IC M X 1088) United States 1, 

R 19781 Inreresfin@>. the Naa) caurr 
d "PO" data derired only from ~ iv i l i an  

sources whrch had no probative mlue 10 the rniliraiy conreir  Id 
' ~Al fhoughI th lnk r imi l a r r e~n ingcou ld  beused 1 0 ~ ~ ~ p 0 n a c a u n o f ~ i x m e m b e n  

for a ' regular ' ~peeial  eoun martial, the Supreme Court  decisionr * o d d  fa sup- 
porn le= than SLX members when the of fem being rned was L ' p r t y  offense Becauip 
fhejundreuonalhmrt of ~regularipeeral court rnanisl ~ ~ n r m o n r h r o l c o n f i n e m e n t .  
the requirement of onl) three officers for that C O U ~  and the sixth amendment 
guarantees of B right to fila1 byjur? are more m tune W i t h  each other 

118.571 

Kemp 46 C.M R 162 154 (C 
"'Lnlled Slates v Carl, 6 Y 
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The requiremen1 of unanimity 1s another question The reason 
usually aven for not requiring unammity IS that It avoids the  prob- 
lem of a "hung jury" I really doubt that m most cases that is a real 
problem. Tb be harmony With the Supreme Court c a e s  I mentioned 
earlier, any court consisting of six or less memben should be required 
to reach a unanimous verdict. An intermediate solution u-ould be 
to require a unanimous verdict. as it IS currently required m capital 
cases, on both findings and sentence when the maximum allowable 
punishment an the charged offenses 1s above a certain minimum. 
such as ten years 

It seems that the sixth amendment requirement of the right to a 
jury trial could be applied much more liberally than It currentl) 1s 
without doing any great harm to the way in which rhe milltar) 
operates As I will note later, one of the real sticking paints m mihtan- 
justice IS, not only the composition of the court but also the method 
of selecting members. Agood start at tackling that overall problem 
would be to  gwe very serious consideration, as a number of com- 
mentators have. to the issue of the size of the court-martial 

D. THE ROLE OF THE COMMANDER 
I .  n i e  Eagle 

In the hallway of the main lobby of this School hangs a p r t u r e  of 
the head of an eagle, entitled slmpl) "The Commander" To me the 
picture symbolues the bold leader, the fearless leader, the leader h 111- 
mg to take the troops to new heights of pride and esprit de corps 
A symbol af freedom and liberty To even suggest taklng the com 
mander-the eagle-out of the Amencan mhtary  JUStICL sgrrem 
sounds u n p a t n a t r  That 1s probably why the m o s  appropnaie role 
of the commander m the military Justlce system IS perhaps one of 
the toughest to address The commander always h a  been at the heart 
of the military justice system. and t o  suggest removing the cam- 
mander from th? syirem or to hmlt the role of the commandel I" 

any way. is viewed by some a5 a sure demlse of the uniquenesi of 
the sysrem 

Ye1 over the years, the commander's role has been dmmished 
somewhat and the system has sun  wed For example. when I f ln t  
came in the Army. the lives of young JAGS were consumed with draft- 
ing lengthy ' post-trial reviews" that basLCally were an e n t r e  rehash 
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of the trial--a detailed summary of each witness's testimony, presen- 
tation of legal issues, presentation of evidence favorable to the defen- 
dant, resolution of legal issues, and a recommendation from the SJA 
to the commander, The system reached the point at whxh  form clear- 
ly was being elevated over substance. 

In the Military Justice Act of 1983. those requirements were whit- 
tled down, largely because of the recogmitian that the posttnal review 
was primaniy legal in nature and that lawyen could just as easily 
make some major decisions about the post-tnal disposition of the 
case 

In 1983 another major change took place The commander was 
no longer required to appoint the counsel or the judge to the court- 
martial. That task for a number of years had really been pro forma 
anywag 

2 Selection of Court .Members (Jury) 

One important change was not made in 1983: the commander still 
selects the members who sit on the court  That, in my wew. con- 
tinues to  be a major problem area Despite ai1 the areas in which 
the defendant IS gan ted  more protections. the commander still picks 
the jury Na matter haw you view 11 or label it. the commander picks 
the people who wdl decide whether the accused committed the of- 
fense and, If so, what the punishment should be 

In a concurring opinion m ( k i t e d  States 1: Smith z B  a case address- 
ing the process used to select the members for the accused's COUTI- 
martial, Judge Cox noted that those responsible for the process 
should reflect upon its importance a "solemn and awesome respon- 
sibility." The process of selecting memben, he said ''1s the most vul- 
nerable aspect of the court-martial system; the easiest for the critics 
to attack. A fair and impartial court-martial IS the most fundamen- 
tal protection that an accused servicemember has from unfounded 
or unprovable charges""" 

U-hy do we still have the commander selecting the memben of the 
court? Do not misread me Commanders are picked for their integn- 
ty. their honor, and their respect for the law They UP the "eagl?"- 
the nation's symbol I am intimately familiar with the argummr 

'"27 M J 242 I( M A  IO881 
'"Id at 252 
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(because I have used It myself) that the military "jury" is composed 
of top-notch people, most of them with college educations I am 
aware that the commander IS responsible for picking people who are 
mature and experienced Despite those justifications for the present 
system, the selection process IS subject to continual challenges At 
a minimum. it looks bad. In legal parlance, the process can present 
an appearance of evil The fact that the Supreme Court and the Court 
of Military Appeals have not ruled the process unconstitutmnal IS 
no reason not to consider a rews~on seriously. If we were to apply 
a simple balancing test. would the benefit of the commander select- 
ing the court outwwgh the problems and the perceptions that it 
causes9 

One alternatiie would be to go with some sort of random EBI~C- 
tian. Everything LS now on computers and they h a w  become a 
routine parr of every legal office The computer could he programmed 
to turn out a cross section of office= and enlisted members based 
upon the language of article 25 and could be used to weed out those 
who are due to rotate assignments or those who are scheduled for 
TDY I cannot believe that the same ingenuity that coordinated the 
maswe am stmkes m the Middle East could not be used to select court 
members for a court-martial when a service member's liberty and 
property interests are at stake 

Whatever system is used. the role of the prosecutor and the c o m ~  
mander in the selection process should be reduced, If not eluninated 
Whateter administratwe problems there might be, it simply has to  
be better than responding to allegations of stacked juries 

3 Cornpositcon of the Courts 

If there is any doubt where the ciwhan community gets the Im 
pression that military courts are less than the paradigm of impar 
tmhty, consider a sampling of cmes ~n the last several yean in I\ hich 
defense counsel succeasfullg or unsuccessfully challenged a number 
of court members hotwithstanding repeated statements to the ef 
fect that trial courts should grant challenges for cause Iiberall?. the 
military courts generally hate hesitated to overrule trial court r u l ~  
ings denying a wide range af challenges for cause Consider the 
following sampling of cases in which such challenges were denied. 

-Members who were w e n  efficiency ratings by other memben 
of the court 
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-Members had been victims of multiple cnmes.s2 

-Member who had personal interest and professional interest in 
stopping bad checks sitting on a bad check case.33 

-Member who had extensive prior civilian experience as social 
services counselor appointed to child abuse case.34 

-Member who expressed abhorrence to sexual offense an child 
and acknowledged that his emotions would force him to be a lit- 
tie tougher on sentencing but that he could take cognizance of 
h a  

In the process of deciding these and many similar cases, the ap- 
pellate courts have concluded that court members can rehabilitate 
themselves through proper answers to  the inquiring trial judge At 
least one court has indicated that the trial judge may use leading 
questions in questioning the challenged court member.36 It should 
not be too difficult for any judge worth his or her salt to obtain a 
statement from the member that, despite some bias toward the ae- 
cused or the crime, the member will keep an open mind about the 
case. The sptem should not put either the members or the trial judge 
in that position. These instances and others !ike them are, in my dew, 
self-inflicted wounds. Cumulatively, they present the appearance of 
evil 37 Put yourself in the position of the accused, the accused's fami- 
ly, and the public generally. What is their view of the composition 
of the court? What would your view be if you were the accusedQ 

The problems associated with composition of courts-martial pro- 
bably need no statutory soiutmn if those responsible for the assisting 
in the selection process heed Judge Cox's admonition and take ex- 
traordinary efforts to select the most objective fact-finders available. 

4 Command Influenee: %Mortal Enemy 

The one issue that poses the sea t e s t  threat to any attempt to ~ n -  
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creme the respect of the public is the proverbial problem of unlawful 
command Influence-what the Court of Military Appeais has labelled 
the "mortal enemy" of military justice Whatever means are ap- 
propnate to stop Lt, whether that means developing a vaccine. 
quarantining It, or warehousing it, we must get it off the streets It 
1s no friend of the Corps nor of the system It has caused more dlstrust 
and personal turmoil than any other issue facing those running the 
military justice system 

Do you know it when you see it? How will you know it? Will there 
be an official looking memo? How do you know that you have not 
become an  unwitting victim of its snares? What should you do when 
you see It? 

From my personal expenence, I will tell you that the issue i s  not 
always open and obvious For example, when I wm an energetic 
young JAGC captain serving as the Chief of Military Justice at Fort 
Belvoir I realized that we often had problems communicating with 
the members who had been selected to serve on a court-martial. They 
would end up calling our office to find out all sorts of information 
abour the appraxlmate length of the trial. where they should go, or 
what uniform they shouid wear. At about that same time, a colleague 
at another installation told me about a little booklet of information 
that they had worked up @vmg all of that mformatmn. I liked the 
idea and approached my boss with it He objected. He pointed out 
to me that it was good to try to simplify the process. but that real 
dangers lurked in presenting "advice" or information to the mem- 
bers. He was concerned that anything s a d  to the members. especially 
by the prosecution side of the house, might be interpreted to reflect 
the convening authority's views. He also pointed out to me that the 
booklet I had heard about contained a brief introduction by the con- 
vening authority on the solemn duties of being a court member Was 
my boss overreactin@ At the time 1 thought he might be My motives 
were good I simply wanted to make the system more efficient. But 
in iooking back on that Incident, it serves to remind me that no  mat^ 
ter how innocent the briefing, the memo, or the little talk might be 
trouble lurks 

For the next several years. we wtll all be keenly aware of the per- 
sonal heartache and the sense of embamsment  that can befall even 
the best lawyen and the best intentioned commanders. But how 
many remember the name--or have even heard the name-of the 
Commanding General a t  Fon Leonard Wood whose actions decades 
ago ga\e rise to -hat we now know as the h B a y  hearing. or any 
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of the myriad other commanders or officen who said or did some- 
thing that resulted in a finding of unlawful command influence? Our 
institutional memories can be short. and ~n the process each genera- 
tion of new JAGS must face the threat of unlawful command in- 
fluence. 

5 Should the Commander Be Remoced From tke System 

1 am not prepared to suggest that the commander-the eagle- 
should be removed totally from the system. My restraint is not based 
upon the fear of "civiiianization" of military justice. Nor 1s my re- 
straint sounded  upon a belief that the commander E an mdispens- 
able element in military justice Instead, I am restrained from sug- 
gesting complete removal because the military society-whether It 
be a post, camp, or statmn-is a "community" Removing the com- 
mander totally from the processing of charges or the selection of 
court members would not necessarily stem the problem of rhe in- 
dignant commander who has just been informed that charges against 
the division's drug lord have been dismissed on a "legal technicali- 
ty." Nor would it stem the problem of subordinate commanders say- 
ing or doing things that threaten the mtes i ty  of the court-martial. 

It would be incorrect to blame the "commander" for all of the ills 
of command influence. If there i i  one clear lessan for us today, it 
is the responsibihty of all those within the system, including lawyen, 
to do all that is within their power to ensure that the system ex- 
emplifies all that 1s nght with justice ~n this country. 

The process of scrutinizing the role of the commander must con- 
tinue. The irony 1s that within the military, there exist the T ~ S O U T C ~ E  
to combat virtually any problem that presents itself. Yet, the military 
cannot rid itself of this one menace 

It may be that unlawful command influence never will be 
eradicated and it may be that other methods will have to be found 
to  contain it The question is, how strongly do we feel about 
eradicating it? After all of these yean, the Court of Military Appeals 
finally has taken a stronger stand on the subject, and that is bound 
to make same difference. 

If the commander is to remain a key element m the military justice 
system, then what we say and do about maintaining the in- 
dependence of those caiied upon to judge the actions of the com- 
mander takes on even greater sigmficance. 
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E.  THE ROLE OF THE MILITARY JUDICIARY 

I n e  .MtkLarg Judge 

If there 15 an: hope of increasing respect for milltar? JustICc It IS 

absolutely essential that the tnal and appellate judiciary continue 
to draw from the best and the brightest It 1s the Judges 7% ho ar? 
most often called upon to sort through and decide the knotty ~ssues. 
such as unlawful command influence Trial judges are at the cutting 
edge of rhe law, as they are in c i i~han  life Judges sitting in the trial 
courtroom bear an awesome responsibility to see to it that justice 
LS done The courtroom 1s where the public sees military j ~ i i i ~ e  in 
action The milltar) judge sitting In the predominant posmon m the 
courtroom, 1s the symbol of Impartialit), not discipline of justice 
not discipline: of Impartiality. not bias 

For a militaq appellate judge It means writing the penuasive apin- 
ion that spells out why the defendant was or was not granted a fax  
trial Appellstejudges are not nearly as visible to the ciillian C o n -  
munit?. But the task IS just as important and I ita1 One featuie that 
i s  often overlooked IS that the military appellate courts have the 
authority to conduct an independent factual analysis That gives 
them even more respunsibilit) than that carried by their civilian 
counterpart3 r h o  generall) are required only to re\iew questions 
of Ian'. 

2 Assignmen& azd  Tenare 

I am aware that some have suggested that to maintain in- 
dependence it IS important to stabilize tours for milltar? judges or 
grant some sort of tenure that ensures them that no matter horn un 
popular then  decisions. they have some security I am not SUR thar 
E workable, but I would be willmg to consider it Wh) would such 
a change even be necessary" To protect trial and appellate judgesq 
Once you stari down the slipper) slope of protecting the playen u ho 
are called upon to cail the tough shots, where would wc stop' The 
SJA who mitiall) tells the three-star general that his regulation 1s 
unconstitutional because n 1s overbroad? The JAG who helped %rite 

T h l i  I(  B delicate matter In 
portant Rut I mm afraid that a 
chief lawber I 
I am i"gs8'itl 
capaclfi of B 
LilUP lnrtesd 
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it, or unsuccessfully objected to It? The defense counsel who 
challenged It? The Court of Military Review that reviewed it7 The 
answer in protecting these people from retribution lies. not in grant- 
ing tenure, but rather m taking appropriate action against any lawyer 
or commander who attempts to interfere with a trial or appellate 
Judge's Independence. All must understand that military justice is 
not simply a formality for deciding when the accused gets on the 
tram for the Disciplinaq Barracks. Anyone who news  it in that light 
IS doing the system a disservice. 

l? A N  INDEPENDENT COURT OF 
MILITARY APPEALS 

Several years ago, I served as the reporter for the committee that 
studied the Court of Military Appeals The committee itself was com- 
posed of a number of distutguished utdividuals who had much to con- 
tribute to an in-depth analysis of what the court was about and how 
it could better perform the function it was orisnally designed to 
fulfill-cwihan review of the military justice system 

Ironically, the committee was viewed by some as being a stacked 
deck-a handpicked committee that simply would endorse whatever 
the court wanted Those of you who have read the report know that 
1s not what happened 'k the credit of Chief Judge Everett, the com- 
mittee was composed of independent thmkers. 

To say that the road the court has traveled since IC% formation m 
1960 has been smooth would be to ignore the obvious. The road has 
been rough From the outset. the court has been criticized, maligned. 
poked at ,  and probed Some of itsjudges have contributed more than 
others: some of its opinions have not stood the test of time. while 
others have become part and parcel of military justice Through it 
ail, the coun has strived to meet the congressmnal mandate for 
thorough, independent civilian review of courts-martial As the c o m ~  
mittee concluded, it has done that The committee's suggested 
changes were set out in detail in the report that gained some atten- 
tion in the medra-especially the committee's suggestion that the 
court consider less travel in its plans 

One of the major ISSUPS addressed by the committee was the ques- 
tion of whether the court should be converted from an article I to 
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an micle I11 court. The committee ultimately declined to take a final 
position on that question. Instead, Lt offered an alternative that 
would have the court remain as an article I court, with the appointed 
judges senmg a term without yean with retirement at age 70 The 
committee believed that the other recommendations should he in 
place f in t  before the article I11 issue finally was decided. 

Interestingly, the Department of Defense was opposed to any at- 
tempts to make the court an article I11 court In an exhaustive study 
of the issue, the 1988 Department of Defense reoort on the Status 
of the court included the foliowing language. 

Although Congress has stated Its intent that COMA be a court 
m every sense of the word, COMA 1s not as fully independent 
as an Article 111 court A COMA judge has no protection against 
salary reduction, does not have life tenure for goad behavior; 
and can be removed hy the President upon notice and hearing. 
for malfeasance in office. neglect or duty. or physical or men- 
tal disability. 4 sitting Chief Judge of COMA can be replaced, 
and COMA IS st i l l  to a certain extent, dependent upon the  ex^ 
ecutive Branch for administrative support The question which 
needs to be answered IS whether any of these differences 
significantly impacts on COMAS ability to  fulfil its judicial 
duties 

COMA LS a limited court serrmg a hmaed need. Albeit dif- 
ferent, COMA LS not unique among Art I courts. Like other Ar- 
t ide 1 courts, COMA 1s not an independent instrument of justice 
COM.4 is properly accountable to the Executiie Branch. for it 
LS the President as Commander in Chief who bean  ultimate 
responsibility for the enforcement. through Courts-martial of 
the congr-essmnaliy-adopted rules and regulations governing the 
military forces 

COMA is an integral part of the military JUStiCe system and 
should not he separate and apart from it Care should he taken 
not to destrog the Court's usefulness to the rnllltar? Judlcial 
system 
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A number of memben on the committee observed that the more in- 
transigent the Department of Defense became on the court's in. 
dependence, the greater the argument for some separation from the 
Department of Defense-in much the same way that the federal 
courts finally were separated from the Department of Justice m 
193!3.43 

For now, the marriage between the court and the Department of 
Defense appears stable and wholesome. It has not always been so, 
however, and always iurking in the background is the Specter of the 
court facing a difficult constitutional issue that challenges a key 
Department of Defense policy or regulation 

Why does the Department of Defense feel uncomfortable with the 
suggestion of greater independence for the Court of Military Appeals? 
Is there a concern that the court will run away with military justice 
and cwllianize it? Or do they fear that inexpenenced and anti-military 
judges will be appointed? These are not unreasonable concerns. But, 
even as we speak, federaljudges acmss the nation are reviewrng deci- 
sions by military authonties and, for the most part, they are bang 
deferential to the military Finally, there is always Congress, to which 
the court IS in more ways accountable than to the Department of 
Defense or to the Executive. I have no doubt that a runaway court 
could be held in cheek by Congess. 

Although I advocate greater independence for the couTt, I do not 
agree that the court should be the primary shaper or legisiator of 
military justice. Most of you were not in the service in the  1970's 
when the "Fletcher Court," as we now call it, was churning out 
weekly revisions to the militaryjustice system. If an aspect of military 
justice is unconstitutional, the court should have the authority to 
say so, although I never have favored a wholesale reviaan of military 
justice by any court acting as a super le@slature. 

Whatever IS said or not said about the Court of Miiitary Appeals, 
it is absolutely essential that it remain as independent as it possibly 
can be. The court should stand as the symbol of independent civilian 
review. That is what Congress intended when it created It in is60 

G .  THE ROLE OF THE LEGAL PROFESSION 
How many of you have been asked-What do military lawyers do 
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far a living? The answer is that military lawyers make the milltaw 
justice system work. They are the key to the success of the system. 
The System is only as goad as the folks running it 1 do not mean to 
ignore mention of the essential support staff- the legal clerks and 
administraton who make sure that the lawyen are working on the 
right file and that the record of trial IS correctly assembled For the 
critics, you represent the System You are the lawyers. You are reipon- 
sibie for making it work well 

If the mUtaryjustice s a t e m  1s to be respected, it 1s Lmprtant that 
when we, as lawyen, "cut the woad placed in front of us." we do 
it right Many of the problems that I have addressed today are the 
result of human error. That IS, the underlying statutes and regula- 
tions may have provided ample protection, but somewhere along the 
h e  an eager lawyer or commander, "cutting his or her pile of wood,' 
attempted to "cut" cornels. "whittle" away the accused's rights, or 
"stack" the court  

Other problems or issues 1 have discussed today are embedded in 
the system itself and will require lawyen to work out with fine 
suwcal precision any changes in the system's structure. With in  a few 
short weeks some of you will be ~n a JAG office for the first time 
Whether the system gets the respect it deserves will depend as much 
on you-who will be serving as trial or defense counsel--as it will 
on the shoulders of those here today who are ~ n ,  or will be in, pasi- 
tions of leadership 

Aside from your duties as a JAG officer, it LS important that you 
become involved in professional bar assocmions, such as the 
Amencan Bar Association, the Federal Bar Association, or your state 
and local bar associations. In the process, you will present a positive 
image of military law and you will contmue to learn about the ciud~an 
system. Wnte anicles for civilian periodicals Inform the public not 
only about what you do. but what military law is all about 

The key IS to contribute. We sometimes ask our children. Are you 
part of the solution or are you part of the problem? Today I have 
raised suggested solutions to a wide vanety of potential or real prob 
lems. But we must continue to ask ourselves Are we bemg part of 
the problem, or are we part of the solution? 

111. CONCLUSION 
While there is no doubt in my mind that,  a t  its core, the mlhtaw 

justice system 1s an excellent model, It LE important 10 discuss prob- 
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lem areas that deserve scrutiny Some can he handled only through 
le@slatwe effons Others can he addressed through slight. internal 
and in formal  changes in methodology If the 1990's are to see any 
real change m the perception of mhtaryjustse .  some changes are 
needed. Quick f i x e s  through name changes ~ d l  not s u f f i c e  The 
system itself  must be examined. 

The goal af criminal justice always should he t o  ensure justice- 
not just convictions The natural state of things is that the process 
will continue to evolve. But in that evolution, will military justice 
in the 1990's lag behind or pull ahead? With your help, It will become 
the best that It can be and receive the r e s ~ e c t  it deserves 
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UNITED STATES COMPLIANCE WITH 
HUMANITARIAN LAW RESPECTING 

CIVILIANS DURING OPERATION 
JUST CAUSE 

by Mqor John Embry Parkerson. Jr' 

I. INTRODUCTION 
On December 20. 1989. United States military forces invaded Pa- 

nama m "Operation Just Cause"' Altogether, the operation included 
about 26,000 soldiers. sailors, airmen, and marines-the largest 
United States military combat operation since Vietnam.2The opera- 
tion followed two yean of unsuccessful United States effom to oust 
General Manuel Noriega, the Panamanian dictator Economic sanc- 
tions and diplomatic pressure faled,  even after Noriega w a  indicted 
in United States federal court on drug trafficking  charge^.^ Batmnal 
elections were held m May 1989, and Noriega's candidate was de- 
feated The electoral victon, however, were crushed by a brute cam- 
bmatmn of iron pipes, nfle butts, imprisonment, and disappearance < 
In October, members of honega's own military launched an unsuc- 
cessful coup attempt to oust the dictator from power, reportedly. 
as many as seventy-five Fanama Defense Force (PDF) soldiers were 
tortured and murdered in respon~e.~ In mid-December, after Panama 
officially named Bonega its "maximum leader,'' he declared that a 

'by Timer. Dec 20, 1989, at .41, col 6 
"Soldlea hhnomo Operation Jwt COWP, Feb 1990, at 20 
3Br zd 
'Wash Post. May 8 1888 st A1 COI 5 
'Wash Post. Oct 4,  1989 at .4I, cnl 4 bash P o ~ r  Oer 5 ,  1989 at A1 cnl 4 and 

461 COI I ,  Uewnreek. T b  hoamon o l h n a m o  Jan I, 1890 at  18 
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"state of war ' existed with the United States The next day, De- 
cember 16. PDF soldiers shot to death an off-dut) L'mted States 
Marine Carps officer beat a X w y  officer, and brutalized the Sav) 
off1cer'r =lie  

President George Bush declared that Sonegas ' reckless threats 
and attacks upon Amencans in Panama had created an imminent 
danger to  the 38.000 American C L ~ I Z B I I S  in Panama. As President 
he uas obligated "to safeguard the lives of American citizens''P The 
President. m a relm ised address to the American public pro! ided 
four political objectives for the military intervention (1) to  safeguard 
American interests and rhe lives of American citizens. (2)  to defend 
democracy in Panama; (3) to bnng General Manuel Sionega to justice. 
and (41 to protect the integrity of the Panama Canal treaties1' As 
legaljustifmrmn for the operation, the Admmistrarmn cited the in- 
herent nght of self-defense found in Article 51 of the Unired Sa- 
tmns Charrer and Article 21 of the Charter of the Orgamzation of 
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American States." The Admuustration also cited Article IV of the 
Panama Canal Treaty. which allows the United States to "protect 
and defend" the canai.12 

The purpose of this article IS not to examine the validity of the 
United States intervention in Panama under international law. 
Scholars, pohticians, and othem already have expended conslderabie 
effort attempting to address the validity issue. Some of the iegai 
justifications advanced by the Bush Administration, such as safeguar- 
ding the hves of American citizens, are contentious sounds  for armed 
intervention and continue to create much debate.la The purpose of 
this article LS to eramine the difficult issues of "characterization" 
that an armed confhct like Operation Just Cause presents and, based 
upon that characterizatmn, to determine which sets of humanitarian 
law norms apply to the conflict. 

Various definitions help us undentand precisely what is meant by 
the term "humanitarian law" Jean Pictet, the prominent cornmen. 

33 



MILIT.4RY LAW REVIEW [l-ol 133 

tator for the International Committee of the Red Cross. defined it 
very generally as "that considerable portion of international law 
whxh  1s inspired by a feeling for humanity and 1s centered on the 
protection of the indiiidual in time of war. 'I4 Others see It simply 
as an area of international law that ''aims to mitigate the human suf- 
fering caused by The body of law also IS referred to \anausly 
as "rhe law of armed conflict" or "the law of war 'I6 It generally 
is recogmzed as having two branches. 1) the 'lax? of The Hague". 
and 2) the "law of Geneva." The "law of The Hague. ' exemphfied 
in a series of conventions from 1899 and 1907, determines the nghts 
and duties of belligerents in the conduct of operations and limits the 
means of damg harm" The "law of Geneva." exemplified m four 
Gene~a  Conientions from 1949. concerns the condition of war wc 
tims who hare fallen into enemy hands.ls 

This article focuses on three prlnclpal areas of humamtanan law 
that are involved m the continuing controvemy concerning the con- 
duct of United States farces dunng the Panama opemtlon. Cnticisms 
made pubhc t o  date have not included well-considered application 
of humanitanan law. They either have ignored or have failed to com- 
prehend the importance of properly characterizing the Panama 
operation before expressing their conclusions. 

The fimt section of the article discusses certain aspects of the con- 
duct of hastilities-"law of The Hague" issues-that have received 
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some degree of media attention. That section addresses ISSUBS asso- 
ciated with international law obligations to warn the civilian popuia- 
tmn of impending attack. and the rules of mhtary necessity and pro- 
portionality as applied to certain targeting LSSUBE affecting ciwhans 
The second section of the article addresses the treatment of Panama- 
nian cwilians as "protected persons'' by United States forces-"law 
of Geneva" L S E U ~ S .  The third section focuses an the inviolability of 
diplomatic premises in wartime 

11. CHARACTERIZATION OF THE CONFLICT 

A .  THE DIVISION INTO "INTERNATIONAL" 
AND "NON-INTERNATIONAL" 

ARMED CONFLICT 
Analysis of the Panama operation under the "law of The Hague" 

or the "law of Geneva" IS extremely difficult because the two bran- 
ches of humanitanan law were developed to place limitations on the 
conduct of war between stmtes. Efforts to regulate infernal canfiets 
have encountered strong resmance from states because they were 
regarded either as interference in the internal affairs of the state 
or as aid and comfort to bandits and outims.lg Tmditionallg, only 
under the customary international law pertaining to recognition of 
the belligerency of rebel forces in a civil war 1s there any appiica- 
tion of the full body of mernatmnal humamtanan law to "mterna- 
tionahzed" internal conflicts.1° The threshold question, then, is 
whether Operation Just Cause was an international or a "non- 
mternatmnal" armed conflict 

The "law of The Hague" addresses international war between 
states. Treaty rules to restrict the means and methods of combating 
an internal situation were not even This 1s evident by 
the terms of Article 2 of the 1007 Hague Convention No. IV, Respec- 
ting the Laws and Customs of War on Land. That Convention, which 
provides the important reguiatians respecting land warfare, states 
that "[tlhe provisions do not apply except between Contracting 
Powen. and then only if all the belligerents are parties to  the Can- 
vention ' ' 2 2  Prior to 1949, the same also was true with respect to the 
"law of Geneva." wluch una1 then consisted of two conventions con- 

lBI Picref. svgm note 14, at 46 
'OSee mfra text aceornpanying nofee 24-26 
"See F Kalshoven, mgra note 15 at 26 Baxter =PO note 13 at 07 
"Hague conientmn art 2 
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cernmg the Wounded and Sick in the Field. and Prisoners of War.21 
In cases of internal conflict. populations were left at the mercy of 
their governments. 

Nevertheless. the international rules of humanitarian law- durlng 
that pre-1049 period might hare applied to mternal armed confhct 
under one set of circumstmces When conflict progresses to the m- 
tensity that it properly may be termed a cwd war and cenam cnterla 
are met establishing the "belligerent" status of the rebel forces the 
full body of ~nternationsl humanitarian Ian- theoretically should app- 
ly to the conflict 24 Criteria for recognition of belligerency include 
the following the existence of a civil war accornpamed by a state 
of general hostdmes, the occupation and a measure of orderly ad- 
ministration of a substantial part of national territory by the in 
surgenrs, the observance of the rules of warfare on the part of the 
insurgent forces acting under a responsible authorit), and the prac- 
tical necessitb for third states to define thelr attltude I" the a v l l  
warps Events ltke the Spanish Civil War of 1936~39 revealed the ut-  
ter futility of applying to internal conflicts a set of rules that account 
for state interests and evolved from state practice in mrmanonal  
armed conflicts 26 

World War I1 provided incentive for a major reQision and further 
development of the 'law of Geneva'' Uevertheless. states at  the 1049 
Geneva Diplomatic Conference were unwilling to craft a new set of 
humamtanan rules that would appl? automatically to internal armed 

'3Convenflon lor the Amelioration of rhe iondition of the Wounded and Sick in the 

Kal ihniPn sup?" nore 15 at I 1  
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conflictszr The 1949 Genera Conventions replaced the earlier con- 
ventions providing protections for the wounded, ack .  and prisoners 
of war. Also. for the first time, the "law of Geneva" included a new 
convention to  protect certain categories of civilians who. as a con- 
sequence of the armed conflict. find themselves in the power of the 
enemy.z8 The "law of Geneva" thus came to comprise four conven- 
tions: the wounded and sick on land; the wounded, sick. and ship- 
wrecked a t  sea: prisoners of war; and protected civiliansZB 

Like its predecessors, the 1949 Geneva Conventions were design- 
ed to apply to international armed conflicts Nevertheless. they made 
an important innovation m the area of ""On-LnteTnatiOnal" or in- 
ternal armed conflict For those conflicts, Article 3 ,  which 1s com- 
mon to the four Genera Conventions, provides a short statement of 
basic humanitarian principles that define the protections to be ac- 
corded persons who find themselves m the power of the enemya0 
As reflected in Article 3 ,  the Diplomatic Conference rejected the no- 
tion that the full provisions of the 1949 Genera Conventions should 
become applicable to full-scale c m i  wars in which the rebel forces 
qualify for belligerent status3' Nothing m the Conventions prohibits 
the sides to the internal armed conflict from applying the full body 
of the Geneva Conventions. Indeed Article 3 strongly urges the sides 
to make "special agreements'' that bring into force all or portions 
of rhe Geneva Canventions.32The proposition of special agreements 
reinforces the idea that belligerency has become a discarded con- 
cept. at least for purposes of the "law of Genera' '  

W e e  J Pietef Commentary Relative IO the Protectmn of Civilian k ~ n s  m Time 
of Wnar 29 (1968) [hereinafter Pictet Cammeniuier/ He slates "There was reason 
t o  tear that Governments a d d  be reluctant l o  ~mpore inrernational obligafionn on 
Stares I" connection with their internal affain, and that i f  would be said to be ~m 
poslble to hind pm\limnal Gwernmenrs. 01 polifi~sl  panlei or groups not yet m ex 
lsience b) a Cuniention ' I d  see pnmai iy  zd at 29-31, set oisa Baxrer mpro note 
24, BI 519 

Conienfloni m customan lnfernatlonal law, see \Tern" m Gem.0 conrenizons 

##See F Kslnhoven mpro note 15 at  10 I I  
##See mpra note 18 For an ersa) on the q u e ~ f m n  af the status of the 1949 Geneva 

h t m n o r u  Lair, 81 h J I L 348 ll987l 
'%mew Clnliani Convention art 3 If must be a genuine armed connict, as op- 

waed t o  mere acts of bandltn' or m unorsanized and shamlived insurrection See 
&tet Commentaries mpm &e 2 i  at f6 These latter cages of ~ i m p l e  internal 
disorder3 or political fensloni mole dlreccl) relate t o  the general law of human rights 
than to the ' law of Geneba' See J Pictef =ma note 11 at 49. T Meron Human 
Rights 10 Internal Strife Their lnrernafianal Pmfectmn 58-89 11887) see of60 T 
Buergenfhal. International Human Rights 207 (8  6-6) (1988) 

w e e  ~axter .  mpm note 24, at 520 
"Gene,a Clvilisni Convention art 3 It reads The Panler t o  the conflict should 

funher endeavour Io hnng into force. by means of ~peclal  apeemenrr a l l  or part of 
the other pmv~sions of the present Convention I d  , XSB Piclet Cammentanes. mprn 
note 27 ~f 43-43. Barter, supra note 24 at 520 31 
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The Strict dirision of conflict into international and nun- 
international 1s further reinforcpd by comparing the language of Ar 
t ide  3 a i t h  Article 2 Article 3 states that it applies "[iln the case 
of armed conflict not of an i n t e rna tmcd  character occurring in the 
territory of o w  of the High Contracting Parties"31 Article 2 in stark 
contrast defines the scope of the Conventions as a whole to "apply 
to all cases of declared war or of any other armed conflict xhich 
mag arise betheen two UT more of the High Contracting Parties. even 
I f  the state of war 1s nor recognized by one of them''1' In the bod) 
of the Conventions. the distinction between 'mternational' and 
''non-inteinational'' armed conflict 1s more apparent The pro~isione 
of the Genew Conventions designed for application to lnKernatlOna1 
conflict. simply do not itork 111 internal conflicts Therefore for the 
PUIPDS~S of the Lnternatmnal "law of Genera' the distinction bet- 
ween mternatimai' and '"on-internatmnal" armed ronflicti 
became absolute h i th  the introduction of common Article 3 

The effect of the Genexa Camentima' distinction beri\een inter- 
national and "on-international armed conflict on the lax of The 
Hague" 15 less clear Since af ter  the Hague Comentions until the 
mid 1Qi( l ' \  there has been little conventional development in the 
regulation of mean- and methods fur conducting warfare. '* SPVW 

a pang to either Protocol I-reipectmg international armed c m f l r -  
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or Protocol 11-pertaming to "on-mternational armed conflicts'-ther 
existence and ratification by a large number of states illustrates that 
international humanitarian law today recognizes two distinct bodies 
of rules that apply to  international and internal armed conflict. The 
1977 Protocols reveal that the distinction applies with equal force 
to the "law of The Hague;' because the Protocols propose to regulate 
not only protections that traditionally are regarded as part of the 
"law of Geneva," but also the conduct of warfare that traditionally 
IS regarded as part of the "law of The Hague."38 

B. APPLICATION To JUST CAUSE: 
THE "PAIRING" OF PARTIES 

The implications of these developments on Operation Just Cause 
are enormous If the military operation in Panama is characterized 
as an internal conflict, then the "convention in miniature"ag--cam- 

"Protocol Additional 10 the 1040 Geneva Convenflanr of 12 August 1040, Relating 
to the Prote~r i~n  of Victims of International Armed Conflicts (Rotocal 11, CN Doc. 
A'32 144. annex I and 11, v i z l a d  tn D. Schindler b J Toman. The Laws of Armed 
Conflicts 561 (1981), Protocol Additional to the 1040 Geneva Conventlomaf 12 August 
1940. Relatmg to the Roreerlon of V l c f m  of Non-Inlemanonal Armed C a f i c V 1  (h- 
foealIl),npnNedzn~d af618,seeAgora T h e C S  &mon.Voi ro&t~vPmlaca i  
It0 the Cnmn ConwW.ionsn fheRoCaciiono/ W m  Vwttm, 81 A.JI  L. 010(1087) 
The Agora includes the Letter of Transmittal of Pmrocol I1 Imm President Reagan 
to the U S Senate and an appeal for ratification by the U S  that was wdlten by the 
Legal Adviser m the Direcforafe, lnfernsfiaoal Committee af the Red C r m  Id 

Wee J Rcfef, svpm note 14. at 2 (. the distinction between the movement of Geneva 
and th8t of The Hague appears fa be fading away' I U S A m y  publications have yet 
to update the field of hmarufanan law The principal manual on the subject dl states. 
"The ~uiiomary law of war becomes applicable to civil war upon r c c o p t ~ o n  of the 
rebelseabehgeenmV1' FM271O.at9,para l l ~ , ~ e ~ D e ~ ' t o f A n w  Wm 27-161-2. 
Infernanooal Law- Yo1 I1 27-28 (23 Ocl 1062) [hereinafter DA Wm 27-161-21 If 18 
generally aeeepfed that the Hague Regulatlom that %re annexed to the 1007 Hague 
Cornention No lVare par! of customary inlematmnal law. J u d m e n l  of the Inlerna- 
tiand Military mbunnl for the mat of German Mqor War Cnmmale, CYD 6064, MLSE. 
Yo 12, at 64-65 (10461, Judmnent af the lnteroafiond Mddary m b u d  for the Far 
East of 1948, 16 U U War Cnmer Comm , Law Repom of Tnala of War Cnmlnalr 13 
(10491, see B u t e l  mpro note 13. at 97 (law of The Hague i s  customary lnfematlonal 
lax and applies 10 ' international armed e~nflief that 1s Lo s y  war in the traditional 
sense") The cudornary lnternsfmd law SLB~YB of the 1049 Geneva Convenrlom muat 
be determined by eraminailon of each p ~ n l c ~ l a r  provlslon See Yemn,  mpm note 
2 0 .  at 348 

P*Piccer Commentaries. oiym note 27, at 34, see F Kalshoven. mpm note 16, at 50 
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mon Article 3-wauld applg LO the parties "'Thar anide requires The 
parties to the  conflict-the gmernment and the rebels-to treat 
"humanely ' all "[~Jersons  taking no active part in the hostdmes. 
including members of armed forces who h a w  laid down their arms 
and those placed hors de conibot by sickness. \rounds, detention. or  
any other cause * I  It enumerates acts that are prohibited in all 
circumstances, such as violence to life and person. outrages upon 
penanal dignny, the taking of hostages, and the paasing of sentences 
that ha\e not been pronounced b? regularly constituted c o ~ u i s  j Z  Ar 
t ide  3 ,  however. does not prevent perions who take up arms against 
the garernrnent from bemg tried on this charge under a national Ian 
Because it LS concerned onl) with humane treatment of th? in- 
d n  idual without regard to his other qualitle~. Article 3 does not af- 
fect the legal or political treatment that the mdwidual may receive 
as a result of his or her beha\mr4J Xor IS international oversighr nf 
the protected penons  fate guaranteed Article 3 provides that "[alii 
impartial humamtanan bod) such as rhe International Committee 
of the  Red Cross ma? offer Its serrices to the Parries to the  con^ 

flict.' but ~t does not mandate thaK either side accept the proffered 
5erv1ces $ 5  

Common Article 3 truly does represent significant advancement 
in humanitarian law mto the void P I ~ ~ L U U E I ~  found m dtuations of 
Internal conflict But characrermtmn of the Panama operation d? 
' ' n ~ n ~ l n t e ~ l i a t i ~ n a l ' '  offers few- practical constraints of an? real RIQ 
vance on the conduct of United States forces ~n Operation Just Cause 
The United Stares has not been accused of I'iolating the basic prln- 
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ciples of humane treatment that are listed in common Article 3. 
Nevertheless, the feasibility of this kind of characterization must be 
examined because of the impact that it has on the conduct of 
hostilities, protection to be accorded civilians. and treatment af 
diplomatic premises 

At first glance, it may appear ludicrous to contend that an armed 
conflict in one state-Panama-involvinB military forces introduced 
from another scare-the Uniced Scares-could be characterized as 
anything but " m t e r n a t i ~ n a l . " ~ ~  But the weight of incernationai legal 
authority indicates that when the armed forces of a third state in- 
tervene m the conflict on behalf of opposing parties to the cn ii war. 
the relatmnships of the sides for purposes of choosing the applicabie 
humanitarian law rules i s  determined by analyzing the various pair- 
ings of the opposing belligerents 47 

The armed conflict is broken down into its international and 
domestic components and, based on this differentiation, the 
humamtanan law rules governing relations between the warring  par^ 
ties are identified Naturaily. between the two domestic parties- 
the government and the rebels-the conflict IS ""an-international." 
and the relationship LS governed by common A m c k  3 4e The legal 
position of the third state intervenor iogically depends on which side 
m the internal conflict 11 supports. If 11 supports the rebels, then the 
situation actually 15 an armed conflict between two states, because 
the farces of the intervening third state are fighting the government 
forces of another state.50The conflict 1s thereby "internationalized" 

41  



MILITARY L.4W REVIEW [Val. 133 

so that. under common Article 2 of the Conventions, the whole of 
humanitarian law a p p i ~ s . ~ '  If however, the third state intervenor 
fights alongside the gmernment forces, then the intervening state 
is effectively grafted onto the domestic state in a kind of "agency' 
relationship so that the relationship of the intervening state with 
the rebels is the same as that existmg between the two internal par- 
ties to the conflict j2 Consequently, for that relationship the conflict 
remains "non-international " and common Article 3 determines the 
extent of application of humanitanan law. 

Appl~ing this analysis to the conflict m Panama 1s difficult  deter^ 
mination of the nature of the conflict is highly subjective because 
It 1s based on the recognition policies of the third state intervenor 
m this case the Lnited States Based on the United States' recogni~ 
tion of the Endara government as the "leatimate" government of 
Panama. the purported Lnritatmn to the Unned States for armed 
assistance. and President Bushs stated objective of defending 
democracy m Panama in its internal conflict against forces loyal to 
Noriega 51 Operation Just Cause arguably could be characterized as 
a "on-international armed conflict One also could assert that the 
failed October 1989 coup attempt by PDF officers against Koriega 
1s evidence of a continuing, although admittedly somewhat weak, 
armed struggle by " i e ~ t m a t e "  forces aithin Panama against the 
unlawful Uoriega opposition In these crcumsmmes United States 
mihtarg actlorn agiunst the Panamanian forces loyal to Uonega would 
be governed only by the broad humamtanan protections of common 
Article 3 5 5  

This analysis IS awkward in the case of the Panama operation 
because. unlike usual situations that involve third state assistance 
to a i ea tma te  government. the circumstances were somewhat mkeu 
The so-called "leatimate" Endara government wm without orgamz- 
ed military forces or any of the government apparatus. a t  least m- 
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itially. Additionally, the so-called "rebels"-the Noriega government 
and the Boriega-cantrolled PDF-exercised clear de facto, if not de 
jure, control over the  state. The situation does not demonstrate the 
failure of the argument that the conflict was non-international, 
rather. it illu~trates the difficulty in characterizing with any d e g e e  
of certainty an armed conflict that involves nan-traditional CIT- 
cumstances that create alignments beyond the contemplation of the 
humanitarian law of armed conflict. 

The weaknesses m charactenzmg the United States role in Opera- 
tion Just Cause as "non-international"-primarily Konega's de fac- 
to control in Panama-could lead to  a conclusion that the insertion 
of United States forces triggered an international armed conflict 
within the meaning of common Article 2 5e For purposes of analysis, 
the status of Nonega's government. as with the status of Endara's 
government. could turn on the fact that the Noriega government 
received international recognition as the government of Panama fmm 
many states. including most of Latin America j7 Foliowing this line 
of reasoning, the democratic Endara opposition was in the place of 
the rebels, and the Noriega government was the state that is party 
to the humanitarian law conventions. Consequently, from this 
perspective, United States conduct in Operation Just Cause was 
regulated by the full body af international humanitarian law. 

Whether the United States military operation quaiifled under this 
logic for application af the  full body af the 1949 Geneva Conventions 
is determined by reference to common Article 2 of the Conventions sa 
It provides for their application to any "armed conflict," whether 
declared or not, between two parties to the convention, even If the  
state of war is not recognized by one of them.5g The value of this 
innovation in the law of armed conflict IS that It brushes aside the 
pnar termlnoiogicai difficulties inherent in characterizing the ''war" 
and replaces it with a factual, objectively ascertamable standard.6o 
The resuit, as evidenced by state practice and by reference to various 

beAmn%mmnate 12,af51O(Nonegas'eifecfi\econrral asie~tabhhngle@funaq 
lor lnfernatlOMl la* P Y r P o S ~ ) .  "'sum te* aceompaxnngnote 34. Genera CIvlllans 

em1 recogmt,on of hlirlega b) Latl" *mencan 
tatel The iubjcclofrrcngutroo in internaflmal law isbeyond 
On fhir 5ubject. \ce yenerall) M Shax, International Law 

Co""e"fl0" m i  2 

i'ld, see F Kalsho\en. supm note 15. at 27 
'"F Kalshouen. supra note 15, at 27:  L McKaa & A Wa8tfi. The Legal Effects ol 
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commentators. IS that the Geneva Conientions appl) to etem type 
of dispute between states that leads to hostilities betoeen their 
armed farces h1 It d m  applies at  every stage of the conflict-from 
~ n v a ~ i o n  to total or partial occupation iZThese standards clearly a p ~  
plied to the Vnited States milltar) operation in Panama Both 
Panama and the United States are parties to the li149 Geneva Con- 
venuons 6 4  W-hile neither state formally declared war an the other 
the existence of de facto hostilities between opposmg armed force5 
was indispurable The ' law of The Hague' applied far the same 
reasons Hague Convention S o  IV refers simply to armed conflicts 
between nation? ' that are ' Contracting Powers' Mast scholars 

Memorandum] 

Prrrtoroli 4ddifional 
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a g e  that the core of the "law of The Hague," found within the 
Hague Regulations that are annexed to the 1907 Hague Convention 
No IV is  art of customarv international lawB7 Conseauentlv. even 
states that are not party to that ageement are bound 
obligations of the "law of The Hague."bs 

by t& legal 

C. THE PRUDENT COURSE 
The preceding examination reveals the difficulty in applying CUI- 

rent humanita2ian law standards to an operation that possesses many 
of the characteristics of bath "~nternatmnal" and "non-mternation- 
al" armed conflict The distinction between internal and i n t e r m  
tional conflict, which has a profound effect on the choice of rules 
that w~l l  apply, appeam especially rigid m the kinds of circumstances 
exemplified by Operation Just Cause Allowing the choice to turn 
on political factors such as recogninon adds a degree of fiction T O  
the method "Legitimate" government and ''invitation' for armed 
assistance aside, the fact remains that a large-scale deployment of 
United States military farces engaged for a period of time m intense 
combat in Panama u i th  Panamanian military forces that mitially, at 
least. were responsive to a Nioriega government that was firmly m 
control. The resolution depends essentially on perspective In this 
kind of ambiguous legal situation. the prudent course for United 
States polsymakers. even If  not legally required by their perspec- 
tive, IS to apply the full body of humamtanan law to the armed 
conflict 

"See sum note 38 
*id, Hague Convention Yo I\' often IS lauded for the m w m t  rn called de Manem 

clause ' parapaph 10 I ~ S  preamble I t  recognize3 that all problems had not been possi 
ble I o  solve. and that unforeseen cases should not be ' left t o  the arbifran judgment 
o f m b r w  rommanders" Hague Comention Preamble To cover these unforeseen c-I 
the follo\rmg parapaph was included 

Cntil a more complete code of the l a w  of ~ a r  has been issued the High Con 
tracting Wnles deem ~f expedient to  declare that. I" cages not included I" the 
Regulations adopted b) them the inhabitants and the kllrgerenfs remun under 
Lhepmtecfionandtheruleaf the~ncLpQsofthe~aLi"/Nllions, atheyrerult 
from the usages established among cndlzed peoples. from the la-I of humani 
f ) .  and from the dictates of the public c o n i ~ ~ e n c e  

Id  (emphans added) The de Martens clau,e thub aswies that the conduct of i a r  
E d r a y s  governed by emsting evohnq pmciples of international Ihw %e F Kalshoven 
" p a  note 15, at I?. Draper, nieDaPiopmenl~Ji~-(~onolHumonitarioniav, 
in Henry Dunant I n ~ n f u t e  supm note 13, at 67 72 
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111. CONDUCT OF HOSTILITIES: 
WARNINGS, TARGETING, AND 

CIVILIAN CASUALTIES 

A .  THE "LAW OF THE HAGUE" 
During the earl? stages of the operation. contrmers? arose mer 

whether i m t e d  States farces used permissible methods during the 
conduct of military combat operations Critics. such as the Americas 
Watch human rights poup.  contended that certain allegations were 
serious enough to w a m n t  mvestigatmn Three of the more publmz- 
ed actions by Lhted  States forces are selected here for closer perusal 
They invoke obligations that are part of the "law of The Hague" that 
United States soldiers allegedly breached: the obligation to whin the 
ciiihan population of unpending attack and targeting procedures that 
take appropriate account of consequences to the civilian population 

The restrictions on the choice of means or methods for cnnduc- 
ting milltar> operations in international armed conflict have their 
basis in customaii and conventional international law The role of 
customary lax in the area of combat restraints IS especially imp or^ 

tant.'"Three general principles are part of customary international 
law and form the  basis for the humane conduct of armed conflict 
military necessity unnece~sary suffering. and proportionality 

hlilitary necessiry justifies any act not expressly forbidden by in- 
ternarianal lam that IS indispensable for securing the prompt sub- 
mission of the enemy with the least possible expenditure i,f 

I ~ S O U I C J S  'I The 1007 Hague Regulations. in Article 21. make c k a r  

1" 199" at  .<a. LO1 L 
'The famous de hlaneni clauie in the Preamble of Haeuz Cumentian ho I \  mure, 
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that military necessity is not absolute by declaring that "[tlhe right 
of belligerents to adopt means of injuring the enemy is not 
unlimited."'z The basic limitation, in addition to those set out ex- 
pressly in the Hague 1s that any violence not necessary 
for achieving that military goal IS forbidden. The Hague Regulations 
in this respect forbid commanders from empioging "ams, projectiles. 
or material calculated to cause unnecessary suffenng."74 This pro- 
vision is interpreted as forbidding not only weapons that  re so 
calculated, but aim the use of weapons in a manner to  cause un- 
necessary s~ f fe r ing . '~  The two principles of military necessity and 
unnecessary suffering are reconciled by yet another highly subjec- 
tive principle-that of proportionality. It requires that the loss of life 
and damage to property not be out of proportion to the expected 
military advantage.'8 These general principles, taken together, per- 
mit armed forces to conduct their military operations in such a way 
as to defeat the enemy so long as the use of force wiii not cause in- 
cidental damage to life and property that 1s disproportionate to the 
expected military advantage." 

B. THE OBLIGATION TO WARN 
The requirement to warn of impending bombardment is an attempt 

to ensure that the foregoing general principles wiii work in wartime 
Article 26 of the Hague Regulations succinctly states "The officer 
in command of an attacking force must. before commencing a born- 

lnternatlond law must be followed even d II RSYLP 10 the I O U  of B battle or 
eYen B war 

United States v hat.  eT a1 (The Hostage Case). I1 mala of Kmar Cnminali before the 
Uuremberg Vlhtary mbunals under Control Council Law Na I0 at 1347 (1850) see 
Lewe CmnbalRrstroinLs. 30Na\a lNarC  Rev L(lQ7i).seralioF Kalihaven,supm 
note 16, at 26 

'*Hague Canvenfm art 22 
' aS~e  rd an 23 
"id art 23(e), see FM 27-10 at 18 para 34, F Kalihoven mpro note 15 at 28-30 

The 30 called Deelarafmn of Sf Petenburg, which LO 1868 renounced wartime use 
of erploJlve plqeCf~les under 400 grams weight x u  an early statement of this f ini  
pnnclple of the 1%- af war 

Consdering that the Only leatimate object Io accomplish dunng the 
War 16 to weaken the m d a q  forcer of the enemy, that for  this pu'pone if 11 
sufflclent to &able the Seeatesf pOUlble number of men that f h l ~  object would 
be exceeded by the employment of arm3 which uselessly ogrimuale Lha mjjm 
' "45  of disabled men. or render their death meuitable. that the emploimenf 
of such am3 would. therefore be canfrav Lo the laws of humanity 

QuoIed m J Pleret. m m  note 14, BT 50 lemphhanr added). Y C  am F Kalshai%n mpm 
note 15, sf 12 

'&See s e w m i l y  DA W m  27-161 2 at 42 43 (diiusnng permisrible and ~ m p e r m a s -  
ble uses of f i re  and nuclear weapons) 
'*FM 27-10, 81 5 ,  para 41 (Cl) 
"See e o  mmes, LegolImplicol~o?wqiIhiy0tr"4~~r~iieDegAlioch. 61 \hi Rei 

70 76 (1084) 

47 



MILITART L.4M REVIEW [ \b l  1'3.3 

bardment except m cases of assaulr, do all m his paae i  io  a a r n  the 
authorities 'j The object is to  spare the ciiilian papulation from 
destruction as much as possible .' 

One of the principal charges of Americas !ratch IS that the mi- 
poverished residents of Panama Cit)'s El Chornllo neighborhood 
wer? not warned T O  evacuate buildings surrounding the Comandan- 
CLB, Kanega's military headquarters before the L-nned %ares forces 

s a rpsult. according IO the group's report. about fift: t o  
ilians WTP killed and man) inor?  re ~eriously wounded 

approxlmatelp 15.000 were left The repon concluded rhat 
no specific military necessity existed rhat rnighr have justified the 
lack of warning I t  determined rhat ' news of the imasmn had leak- 
ed to PDF forces a few hours earlier, so that little surpr~sc w-aa left 
in this attack' dl Other sources confmwd that the operation. mrend- 
ed to be a surpr~se attack was compromised b> securit! leaks 

The allegation CI~PCTI) reiogmzes Ehat rhe obligation to warn dopi  
not apply in cases of assault "I The tactical reasons behind this r x  
ceptmn are readil) apparent The object of a militar) h55auh 1s t c  
~urgrise the d?fPndmg enern! force and gain a tactical advantagr 
Prior warning of the a s ~ a u l i  removes the s u r p n ~ e  plernent It  conhe- 
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quently gives enemy forces the opportunitg to protect themselves 
and prepare to counter the assault B4 The attacking force that realms 
its assault has been compromised will ha\e to  either abandon the 
plan of attack or proceed u i th  the plan knoumg that Its forces may 
suffer unacceptably heavy losses. With the element of surprise 
removed, the attack becomes like any other attack under the "law 
of The Hague," and the accompanying preattack warning must be 
given 

The element of surprise can be regained, howeier If mtervemng 
events occur that change the circumstances so that surprise never- 
theless may be achieved. In that situation. assault again becomes a 
logical tactical chose  Consequently. the exception to the warning 
requirement applies again, but ths tme to the newly created assault 
Statements from Lieutenant General Stiner, the operations chief. in- 
dicate that as a resuit of his last~minute forewarning that the mva- 
sion hour had been compromised, he advanced the "H-Hour' by f i f~  
teen minutes m a n  effort t o  regain the element af surprise At  that 
moment. the best available information and logic would have sug- 
gested to United States forces that a degree of surprise remained 
in the assault. In those circumstances the United States may ha ie  
decided that a warning was not required because it would have 
ritiated the tactical surprise of the assault 86 The widely held i i en  
in the military community 1s that the aperatmn achieied surprise 
Hmdnght further remais that. despite the possLbiit> of security com- 
promises, Noriega either did not learn of the impending operation, 
or he refused to belieie that Cnited States officials would order an 
invasion For the PDF commander-in-chief. therefore. the assault 
was a surpnse 

The development of state practice since 19Oi indicates that 
although the warning requirement remains, the assault exception has 
evolved into a principle of customary law that permits derogation 
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when ' circumstances do not perrnir advance warning. '*'This new 
formulation 1s adopted by the 1977 Protocol I to the 1949 Geneva 
Camentmni Although rhe Umted States 1s not pan)  to Proracal 
I, the United Stares recognizes the new formulation as representing 
customs" international lax Whether this is a relaxation of The 9 ar- 
ning requirement that proiides military commanders increased flex- 
ibihti m making a warning detemmanon. or whether it smpl) states 
an interpretailan thar allows derogation when the element of s u r  
p r m  E a condition of a successful attack. 1s unclear The more per- 
suasne arguments that are advanced m cammentanex on the suh- 
ject indicate that the language expresses a relaxation of the rule of 
A n ~ c l e  26 of the Hague Regulations 42 In that case. an) United Stares 
obligation to warn Panamanian cir-ihans of impending attack in rhe 
circum~rances LE eien less certain 

Interestmgly. Field Manual (Fhl) P I 0  note5 that the warning 
obligation applies 'when the situation permits A further noteiv~r- 
rhy aspect of the field manual's formulation I S  its mstriictmn to corn 
manders that the naming rule will be applipd ' [elven when the 
belligerents are not subject to the [Hague Canr~ntlonl ' The Inited 
Statei Army E guidance intentional or nor thus appeals to appl) the 
international humanitarian obligation u i th  respect to aarnings t o  
iniernal armed canflicta 
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C. TARGETING: THE ISSUE OF 
CIVILIAN CASUALTIES 

1. G e m 1  principles 

The international humanitanan pnncipies of mhtary necessity, un. 
n e c e w l y  suffering, and proportionahty have become especially rele- 
vant with respect to the protection of the civilmi population from 
the destruction of war The particular concern for the insulation of 
civilians from the effects of war has its genesis in the growing suf- 
ferings of civilian populations in the twentieth century as weapons 
*.en increasingly destructive and large segments of the population 
of nations became inextncably commingled with states' warfighting 
capabiiities.Q' Events such as the large-scale casualties suffered by 
many states as rhe result of massive aerial bombardments in World 
War I1 gaivanized effolts m the post-WWII period to  develop more 
specific restrictions on the methods of wa@ng war that would 
alleviate the suffering of civilian 

The development of conventional law in this area, however, has 
not completely been successful. The 1977 Protocol i to the Geneva 
Conventions includes within Its provmons several restrictions that 
contribute to the "law of The Hague" in this area. Nevertheless, Pro- 
tocol I cannot yet be regarded as firmly representing customary in- 
ternational law. Moreover. several major international actors, in- 
cluding the United States. have not ratified that Convention *? That 
leaves the  1907 Hague Regulations as the primary conventional 
source of combat targeting restraints to protect the civilian popuia- 
tion against the effects of Other than the warning re- 
quirement, the Hague Regulations included only a few restraints that 
specifically address military actions that affect civilians who do not 
take part in the hostilities (noncombatants) These restraints include 

#,Set J P I C M  mpro note 14. 81 51 5 2  Baxrer, svpm note 13. at 111-16 
W e e  J Plcfel, =pro note 14, at 52-63. Baxler, myra note I3 at 11616 
s-.% m m  texl "EomBanp"g note 37 The Ietter or Transmafa, of hotocol I1 from 

President Reagan to  the U S Senate requesting i ts  con~enf  t o  ratification of Pmtocd 
I1 provided B general statement explainrng abjections io certain ~ o n m n i  of Pmroeal 
I that are not regarded by the C S 6 j  comporting with state practice See Agora SUPN 
note 37, at 910 

EnHague Regulations, SBI g s m o l l y  Lewe. mpio note T I ,  at 1. Baner, mpra note 
13 81 114 17 Regulation of targeting a h  IS the subject of a rpeeialaed IS64 Hague 
Convention concerning pmtecflon of ~ultural ~ m p e r t y  conrlsring of the Convention 
for the Pmlectlon of Cullural Propeny m the E ~ e n t  o i  Armed Conflict Regulauoni 
for the execution of that Comenfion, and a Protocol for the Profeetion of Cultural 
Propen) lnfhe E\,enrofArmedConfller Seegpnerolly Nahlik PnectionoJCuliuroi 
Roperly. in Henry Dunanf Inmtute. suyro note 13, at 204. 206.10 
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a prohibition against the bombardment of undefended a  pro^ 

hibition against the use of coercion to obtain military informatlonlO'l 
and the grantmg of a protected status to participants of a levee eri 
massel01 Even the 1949 Geneva Civilians Convention includes sur- 
prisingir few provisions that can be considered as protecting the 
enemy civilian population from cambar operations It prohibits bel- 
ligerenrs from using civilians to render an area immune from at-  
tack102 making cwihans the objects of repnsals,lo9 and unng civilians 
as hostageslo4 But the Geneva Cw~lmns Convention 1s largel? con- 
cerned w t h  the p o w m  of enemy c w i l m s  in occupied areas and 
m the domestic terntor? of a belligerent; It affords few proteCtlOnS 
to the general populace from the violence of 

The lack of precise application of these comentmnal provisions 
to the protection of the civ~han population from attack has caused 
renewed interest in rhe general principles of milltar> necessny u n ~  
necessan suffering, and proportionality to protect cw~lians from The 
effects of hostilities Recent efforts to  define the application of these 
principlei to c i i i l ians are evident in United Nations pronouncements 
and in the 1S i i  Protocol 1 to the 1949 Geneva Con~enr ion i l~ '  These 
effort-largely expressive of dereloping customarb international 
law-together with rhe Hague Regulations. form the legal basis for 
analysis of rhe uses of firepower by L'mted States forces in Panama 
thar resulted m c~vilian casualries 
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2. met3 

Perhaps the most S ~ I ~ D U S  of allegations against the Umted States 
conduct of the Panama operation is that United States forces failed 
to minimize harm to the civilian population a t  some of the battle 
siteslo7 Civilian casualties and property destruction in the poor 
Panama City neighborhood of El Chorriilo, located next to the PDF 
headquarters, are the focus of most of the criticism in this respect?08 
Extensive areas of El Chorriiio were destroyed during the initial at-  
tack and during the day when fires broke out in the neighborhood 
of largely wooden The precise cause of the fires is disputed, 
some claiming that the fires could have been caused by flares and 
tracer bullets used by United States troops, with othem ciaimmg they 
were set deliberately by members of Nonega's Dignity Battalions.lLo 
In either event, significant civilian casualties resuitedL1I Critics do 
not contend that the El Chorniio destruction was deliberate; nor do 
they contend that it resulted from an indiscriminate use of firepower 
by the Umted States?Iz Rather, they contend that "madequate abser- 
vane of the rule of proportionality resulted in unacceptable civilian 
deaths and destruction.""3 

On the other hand, Operation Just Cause was designed to 
emphasize precision to minimize civilian, PDF, or United States 
casualties. The rules of engagement for 82d Alrborne Division soidien 
during Just Cause reflect the restrictions piaced on United States 
military forces by the operation plannen. These instructions, issued 
to  soldien on waiiet-sized cards, emphasized several noteworthy 
distinctions between enemy forces and the civilian population in 
limiting the permissible use of force m combat"' Soldiers were to 

, T h e  Amencar Watch Report stated 'The Lrufed States forces YmIated their ever 
prebenf duty t o  minimize h m  to the ~ivil ian population LO some of the most ~mpor- 
tanf baffle m f e s  ' Amencar Watch. Nm note 6Q, at 2-3,  m Wash Po=, May 10 1880. 
sf AB. col I 

10BAmencss Watch, mpm note 68, aT 20 [ 'the single episode ~n the short lived i a r  
that generated the highest number of c~vi l lan dead and rounded along uifh exfen 
~ l v e  material damage Io eivillan pmpeny ') 

,O*ld at 16, U'kh Post, Jan 10 1990, at A16, COI 1 
"OWarh Paif. Jan 10. 1980. at A16 col 1 The Comandancia w k  m e  of the firsf 

targets almkclied by C S forces d- the mghl-ume m m l m  U S offre& acltnowleds- 
ed that tracer hvlleu comumed nearby buildlngr El C h o d o  reardent! s a d  that D i ~ ~ m y  
Bsffalions set frrer the day after the attack that  leveled additional buildings LO a 
Whlock siea sumunding the PDF headquarten complex Id Wssh Post. Jan 7. 
1W0. st A22. CoI 2 and A23. COI 4 me ako Americas Watch. mpra note G O .  at 17 

ser Npm text accompany,ng note 80 
Amencar n'arch. ~ " n  note 68 at 20 
Id at 21 
Rule3 of Engagement (card1 82d Airborne Division Dei 18 IBSQ 
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aroid harming CIVLIIPIIS unless necessar) to save United States In es. 
and armed civilians were to be engaged onl? in self-defense1I5 
Soldiem were to try "if possible," to arrange c n h a n  e \ a c u a t m  prior 

to an? attack Artillery mortars. armed helicopters, AC 130 Spec 
tre gunships, tube or rocker launched weapons. or 41551 main guns 
could not be used If civilians were in the area. unless approved h] 
a ground commander of Lieutenant Colonel grade or higher"' If 
c~vilians were in the area, infantry v e x  instructed not to shoo1 ex- 
cept at i r r m i i n  as opposed to suspected enern? Iocation~llq 

The choice of these restrictive rules of engagement reflected not 
only legal considerations. hut also Important political considerations 
The priman military goal was to ' decapitate' the PDF as a fighting 
forcell' At the same lime. however Lmted States forces w ~ r e  to 
minimize PDF and civilian casualties IO ensure a inendly Panama 
m the future.20 Military planners determined that the beat w q  to 
accomplish these goals was to employ sufficient force to terminate 
the conflict quickly. and use hght Infantry forces and predominant- 
ly direct line-oi-sight precision weapons122 United States assaults 
were designed to disorient and frighten PDF soldiers into surrender- 
ing or fleeing rather than surrounding them and thereh? pmvokmg 
r e s ~ s i a n c e ~ ~ ~  Nevertheless, PDF soldiers occasionally stood their 
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ground and defended their positions OT resorted to sniper attacks 
on United States soldiers.lZ3 In spite of these precautions, the total 
number of civilian deaths in the entire Panama operation was be- 
tween 220 and 300 PanamamansLz4 

3 Applicable Prmciples of the "hu, of The Hague" 

Whether the number of cwihan deaths was disproportionate to the 
expected military advantage despite United States restrictions on 
use of force, is a highly Subjective ISSUB. Many factors must be con- 
sidered. Important standards have evolved from the general pnn- 
ciples of militay necessity, unnecessary suffering, and proportianall- 
ty that provide a basis against which to examine United States ac- 
tions. A general international consensus emerged in the aftermath 
of World War I1 that the civilian population should not be the object 
of attack, that the incidental harm caused to cwhans  through the 
bombardment of military objectives should nor be out of proportion 
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IO the milnary advantag? to  be gained, and that precautions should 
be taken t o  protect the lives and well-being of c ~ n h a n s  as much as 
possible"j These principles were not expressed explicitly m treaties. 
but their onpns  could be discerned in several written SOUTCPS. in- 
cluding the 1868 St Petersburg Declaration statement that the onl) 
legitimate abject of war 15 to  weaken the m i l ~ t a r y  forces of the 
enem) and the Hague Regulations  article^ proscribing atracks on 
undefended towns and requiring warning prior IO attack123 

The yean spanning the late 1960's through the m i d - l Q X s  w ~ t -  
nessed intensified development of protections for C I V ~ I ~ I I S  from 
hostilities Several facton prompted renewed concern in this area 
the highly visible impact of aerial bombardment in recent wars. such 
as that m \ Letnam, increased interest in the protection of human 
rights m war skepticism about the effectiveness of aerial bombard- 
ment against the civilian population and technology de\elopmenta 
that allowed greater accuracy in aiming bombs and rnissdes"' In 1963 
in \-ienna. the XXrh International Conference of the Red Crass 
adopted two rules of relevance that were reaffirmed by V S General 
Assemblr Resolution 2444 ~n 1968 "(b) That It IS prohibited to launch 
attacks against the civilian populations as such. (c) That distinction 
must be made ar all rimes berween persons taking parr in the 
hostilities and members of the civilian population 10 th? effect that 
the latter be spared as much as possible ' ITs In 19 iO.  the Genprdl 
4ssembl) adopted addinanal principles that further specified that 
'every effort should b? mad? to spare c~r i l i an  populations from the 

ravages of war and all necessar) precautions should be taken to .?.\old 
q u r ? .  loss or damage to cirilian populations ' I A Q  

. .  

I .  
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The adoption in 1977 by the Diplomatic Conference on Interna- 
tional Humanitarian Law of Protocol I to the 1949 Geneva Conven- 
tions was the first time that these customary rules protecting the 
civilian population from the effects of armed conflict were ~ C O P  

porated m the treaty Article 48 states the basic rule that 
"the Parties to the conflict shall at all times distmgumh between the 
civilian population and combatants and between cw~lian objects and 
mihtary objectives and accordingly shall direct their operations only 
against military objectives ''iSi The general prohibition on targeting 
civilians is repeated in Article 51 Article 57(1) continues the line 
of protections enunciated in 1968 a t  Vienna and in 1970 at the U N .  
by requiring that "[ijn the conduct of military operations, constant 
care shall be taken to  spare the civilian population. civilians and 
clvhan o b ~ e c t s . ' ' ~ ~ ~ T h e  Protocol, however, recogmzes that the civilian 
population and combatants will not always be strictly separated Ar- 
ticle 5N3) confronts this problem by stating that the presence of com- 
batants intermingled with the civilian population does not depnue 
the cirilians of their protections.13' 

On the other hand. the presence of organized bodies of soldiers 
amidst the civilian population does not provide those combatants 
any immunity from attack directed against them They constitute 
valid milltary objectives and may be attacked Article 52(2). however, 
warns that while "[alttacks shall be limited strictly to  military ob- 
JeCtlVes,'' the objective must make "an effective contribution to 
militaly action," and Its elimination must offer "a definite military 
advantage"lS6 Whether these criteria are met will depend on fac- 
tors such as the "nature location, purpose or use" of the object and 

""Scr Baxler, supra note 13 sf 117 F Kahhouen. mpm note 15 sf 36 
'"Pmfoeol I 48 
'121d art 61, p a w  I i The eiiilian popularion and indiiidud  civilian^ shall em01 

8eneral protection against dangers ansing from rnrlifaly operations' 1 and 2 1 'The 
~ lv i l i an  populat100 as such, as well bl individual ~iblllsns.  ,hall mot be the abject of 
attack I 

"pld an 57 para 1 
"'Id BR 60, para 3 I The presence within the ~l>illan p~pulaflon of indliiduali 

who do not come within the definition of ewilian~ does not depnre the p~pulafion 
of I ~ S  ~ iv i l i an  character 1 

13BSee i d  afl  62(21 (staring that U f B C b  shall be llrnlred t o  mlllcan. ohjecUve3. and 
defining mlllfary ohjecrr\eil, see also Baxler supra note 13. at I17 18 

"'Protocol I arl 6 2 .  para 2 
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"the CirCumStanCeS ruling at the tune."13r A 1976 change to FM 27 10 
recognizes these foregoing principles from Protocol I as customary 
international iaw and includes them in its guidance to s o l d ~ r s ~ ~ ~  

Given that c~v~hans are bound to suffer during even valid attempts 
to eliminate a military Objective. Protocol I elaborates the general 
principle of proportmnahty with prov~smns that balance military  ad^ 
vantage against humamtanan considermans Article 51 includes a 
prohibition against indiscriminate attacks. such as target-area or 
carpet bombardment, that either are not directed against specific 
military objectives 01 that employ a method or means of attack that 
LS incapable a i  distinguishing between military objectives and 
cirihans'30 Article 61 also prohibits disproportionate attacks-attacks 
that "may be expected to cause incidental loss of civilian life, i qu ry  
to civilians, damage to civilian objects OT a combination thereof. 
which would be excessive in relation to the concrete and direct 
miiitary advantage anticipated "la 

Proracoi I expands the range of precautions that mu51 be taken 
by those who plan or decide upon the attack."' Aracie 67 states that 
persons with these responsibilities must do "everythmg feasible IO 
verify' that the Objectives to be attacked are military objectives and 
not protected cwdlan objectn'es They must minimize mcidental loss 
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of life and injuries among civihans and damage to civllian objects. 
They must not launch an attack that "may be expected to  cause in. 
cidental loss" of civilian life and property that would be excessive 
in proportion to  the expected military advantage. The attack must 
be called off if it becomes apparent that one or more of these prin- 
ciples will be vi01ated.l'~ These Protocol I provisions thus draw a hne 
that an attacker may not overstep; he must always discriminate and 
refrain from carrying out an attack that may be expected to cause 
such excessive damage?43 The 1976 change to  FM 27-10 adopts these 
particular developments from Protocol I as part of United States Ar- 
my 

Although these principles m general are unobjectionable 8s  
customary mternational law, the vaguely worded formulas in Articles 
51 and 67 confront military decisionmaken with extremely difficult 
p r o b i e m ~ ? ~ ~  Assessing what 1s the "concrete and direct military ad- 
vantage anticipated," the "incidental loss of civ~han life, injury to 
civilians or damage to  civilian objects" that may be expected, or the 
ratio between the two prior to attack i s  an extremely difficult, if 
not impossible, task to perform with any degree of ~ei-tainty?'~ One 
critic notes in this respect that, pnor to  attack, the attacking com- 
mander knows much less than the defender about the location of 
CiTillans Therefore, the emphasn in Protocol I on placing the primary 
responsibility for minimization of incidental cwihan casualties upon 
the  attacker, rather than upon the more informed defender, IS 

misplaced lb7 Consequently. the formuiai undermine humanitarian 
law by encourasng defenden to charge "mdiscriminate attack" and 
to call for analysis of attack remits without consideration of the cause 
af those casualties, thereby exploiting civilians for tactical and propa- 
ganda purposes148 

"'ProlocoI I an 57(2), see Baxfer, supm note 13 at 121 
I*#F Kalshoven. supra note 15, sf YY 
FM 27 LO. at 5 ,  para 41 In ahghtly different language from P m r ~ ~ o l  I. the Arm3 

msnua1 Irate3 
[ L I D S  of llfe and damage to property mcldentd t o  attacks musr not be ~ X C ~ J J I V ~  
m relatlon to the concrete and direct mllitan ad\anfage expected fa be plned 
Those who plan 01 decide upon an attack therefore. m u f  rake all reasanable 
steps I o  enmre not onli that the objectires me identified as military objectlies 
ordelendedplaees but alrofhafthese objectir,esmaybealfackedwilhoul 
p ~ 0 b a b l e l o ~ s e r m l i ~ 1 ~ n d d a m a g e  topmpertydirpropanionafeLofhe militan 
advantage anticipated 

Id 
",See e o ,  Parks mpio note 127, at 179-81, F Kalrhwen supra note 16, at BY 
"'See F Kalihoven, sum note 16, at YB Parks. mpra note 127 at 181 
"'Parks, sum note 127. at 181 
"'Id at 179 181 
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Another commentator. however, asserts that the weighing process 
cannot be too subtle, the attacker IS required t o  refrain from the at-  
tack only 11 the disproportion between the two ndea in the equation 

In his opinion. the attacker'sjudgmnent 1s ex- 
amined against a standard of "mhether a normally alert attacker who 
1s reasonably well informed and who. moreover, makes reasonable 
use of the available information could hare expected the excessive 
damage among the civilian population 

'becomes apparent 

The emphasii in Protocol I an the duties of the commander who 
1s planning or executing an attack does not mean that the defending 
pan) is not obliged to take precaut~ons to protect the cn  han  popula- 
tion from wars  effects The dpfrnder s obhgatmns. however, are far 
less elaborate Article .58 obliges the defender ' to the maximum ex- 
tent feasible" to remwe c1v111ans from the area of military obpc  
1118s. to locate mihtaq objectws awa, from densely populated areas. 
and 10 take other necessary precautions to protect c i v k m s 1 5 1  The 
defender that performs this duty properly cannot violate the remain- 
tng obligation an elaboration of an earlier Genew C n  ilians Canren- 
tmn p r o i ~ a o n .  that It has to  avoid using c~ril ians to shield military 
objectives or  impede military o p e r m o n ~ ~ ~ '  

4 Ge,re,nl Discussion Of the Issues 

Operation Just Cause illustrates well the difficult) m applying n i r h  
precision these foregoing humanitanan law princ~ples that are design- 
ed to  protect civilians from the effects of armed conflict. The dif- 
ficult, experienced by the Cnited States milnary and other groups 
in ascertaining aJteter the operation the facts related to the asiault 
an the Cornandancia and other attacks. and particularly m deter 
mmmg the prec~se number of c~ril ian casualties demanstratrs the 
dLfficuity encountered in assessing whether civilian casualties were 

"'F Kalshmcn sumo note 16 at 9Y s/s Protocol I art i i ( 2 l I b )  
""F Kaliharen supra note 15 I I  88 100 If a d d  be inteierfing indeed to IC? sha l  

reaimable attacker U ~ P  a var crimes tribunal could make of 1hi3 rrandaril 
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proportionate to the achieved mihtary advantage?s3 Many value 
judgments and unknown variables enter the equation. As noted 
earlier, however, responsibility far compliance IS determined accord- 
m g  to the reasonableness of the attacker's assessment, prior to at- 
tack, of the two sides of the proportionality This prevents 
compliance determinations from being made simply by weighing the 
number of civilian casualties against the military value of the objec- 
tive that was attacked Certamly, no inference in this regard ma: 
be drawn from comparing the number of civilian dead against the 
number of casualties suffered by the attacking military force, as did 
the Americas Watch R e ~ o r t ~ ~ ~ - a  macabre and distorted method of 
viewing proportionality that appears to imply that greater numbers 
of military deaths would better have fulfilled the humanitarian can- 
cerns that the proportionality principle represents. 

As noted earlier. the issue of United States conduct does not arise 
amply because United States forces are alleged to  have targeted 
civilians or used firepower mdircriminately'56 Critics concede that 
the Cornandancia and other objects of United States attack were valid 
military objectives!j' Na one could senously dispute that the criteria 
for a "military objective"-that 11 make an effective contribution to 

"8S~ee Wrks sum note 127, at 181 see also sum note 124 The new Panamanian 
\'lee President. Anas Cddemn, asked one week after the invasmn whether C S  force^ 
adequately disLinguiihed between ~ivlllsn and military a r e a  in their attack5 re. 
Iponded ' I hauenOwByfo eu~l~~fefheireffectlvenei~. theiipreCIsim and whether 
or not it could have been done otherwise Wash Post Uec 28. 1888. at .428 coI 
3 Amenear Watch blamed the C S military for the dlfllculfles m vseising whether 
civilian casualties were 10 fact pmpmonale Its report stated ' Depending on the 
eimurniianee~ eiv~lian \~cfirns may be eonadered. wfhm the laws of war incidental 
lo an attack on B lesfimale military target The problem IS that there IS no may of 
knowmg atlhupalnfhou eachof thoseciilhanrdled becauv Lheoccupynghencan 
forces 
sum note 68. at I 4  

made no real effan to determine fhase c1rcumstance6' Amencn Watch 

xhSee mpro text accompanying nofed 148-50 
,"'See America Watch supra note 68 at 14-16 The Report states 

Indeed. clrdmn deaths now appear to have exceeded m i t a n  deaths by a m w n  
of four to one, using official figures. and Porsrbl) by as much as ILX to m e  Under 
the circumstaneea boasfma by the Bush .Administrarian about the "rurmcal 
opemfmn" conducted 10 Fa-naha IS highly mrsplneed If 13 even more d&xb- 
m g  to compare the numben of civilian dead IO Amencan casualtier. officially 
sven at 23 

Id at14 Arapomlofmfarmaflon threeCS elwllansalradled and323US mil i tan 
%ere wounded Soldien, supra note 2,  at 20. Wmh Post. Dee 28.  1888 at A28 COI 
2 Early estimates of PDF ~ a u a l f l e i  l e r e  287 killed and 123 wounded Wash Post 
Dec 28. 1889 at A28. c d  2 Later emmates reriied PDF dead eeunt down to arnund 
50 Miami Herald. Mar 27 1980, mud tn Americas Watch supra nore 69. at 13 

"'See sum text aecompan,mg note 112 
ls'Amene&% Watch sum?? note 69 st 17 1 If Is evident that the bulldim immediarelv 

adwent Lo the Wnamanian command fdress could haie been the le&lmate objeit 
of attack' I 
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milltar) action and Its elimination offers a definite mihtarg ad\an- 
tage'5b-8re met b) an object that serves as the command center of 
the enemy's armed forces as did the Comandancia Rather, the  
essence of the critical allegations are that. given a valid militar) ob- 
jectne, the  deliberate Lmted States employment of "highlg saphis- 
ticated weaponry and tactics to present an aiern helming superiori~ 
t )  of firepone, that would make any resistance unthmkable .jS un-  
necessarily caused civilian casualties and therefore violated the pro- 
portmnaht) p n n ~ i p l e ~ ~ ~  One legal scholar, interestingly, contends that 
the disproponionate use of Lnited States firepower can be explamed 
by the L n m d  States decision to deplo? loo jeu troops-that if at least 
ten times the number (about 26,000) had been deployed. rhe presence 
of such supenor numbers would hate induced Nonega's defenders 
to surrender much sooner \o th  a consequent rrduction in civilian 
casualties l h l  

The foregoing allegations and observations suffer too much from 
their hindsight perspectile Hoa many United States soldiers or how 
much firepower it would take to induce Kariega'r surrender 15 high15 
subjective, and the mqulrg misses the pomt Mllitar) planners must 
develop the operation based on complex calculations with man? 
unknown variables The real mue. therefore IS whether militar? 
planners properly took into account the rele\ant principles of 
humanitanan law m making their calculations, and whether United 
States forces conducted the milltar? operation in accordance with 
those calculations 

Kumerous factors reveal that the planner? of Operation Just Cause 
fulfilled their obligations to distinguish between cirlliani and  cam^ 

batanrs m designing attacks so that incidental damage to the civilian 
population would be minimized There was no expectation of 
disproportionately high civihan losses The rules of engagement cards 
issued to United States soldiers w e r ~  one part of that planning The 
guidelines emphasized the importance of avoiding unnecessary harm 
to ciillians b) carefully restricting the cmumstances under which 
individual soldiers could shoot them weapons. prmiding far  civilian 
evacuation prior to attack. and bg leaiing targeting decisions that 
would ernplo) certam kinds of weapons to senior grade military of- 
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fmn?62 One United States journalist, upon returning from Panama, 
wrote that the rules of engagement provoked a relatively high United 
States casualty rate He noted that in two particular assaults, United 
States deaths occurred because concern for widespread civilian 
casualties prevented their units from "prepping" their objectives 
with massive firepower?6a 

The selection of light forces and line-of-sight precision weapons 
is further Indication that targets were selected with care to mmimize 
damage?84 That United States assaults were designed to induce PDF 
soldim to surrender does not indicate that unnecessary firepower 
was brought to bear. Surprise assaults in hours of darkness, employ- 
ing methods of firepower that are designed to induce surrender, are 
not pe- se unnecessarily destructive. Given the primary military goal 
of preserving the PDF intact while "decapitating" its leaden hi^:^^ 
the employment of overwhelming firepower with the attendant lisks 
of high incidental civilian losses would be counter-productive. This 
is not to say that the United States military did not expect Panama- 
nian civilian losses, but rather that planning involved a reasonable 
effort to keep civilian damage from being excessive 

United States forces generally compiled w t h  the operational con- 
straints w e n  to them PDF garrisons usually were approached f in t  
with loudspeaker pleas to surrender. If these were ignored, United 
States troops generally used well-placed, gmdually escalating fire- 
power until the garrison surrendered?66 Exceptions to these tactics 
occurred when intelligence sources or other factors indicated that 
the objective could not be subdued so easily and that surpnse assaults 
were requrred. An example of such a situation was the Gamboa pnson 
assault to rescue a United States civilian who was being held under 
Noriega's orden. without charge, on suspician of espionage. United 
States authorities had received warnings that if a rescue attempt o c ~  

"'see SUP?" text accompan,mg nates 121-22 
""See supra text Becompanylng notes L18-20 
"WaJh Post, Jan 7. 1890. at A22 col 2 ,  3,  see supra nme 122 It cite a few ex. 

amplei reponed m the presg a U S attack at Fort Amador aj~ lrn  L S -PDF bare where 
Noriega had hu main office left the tomb of former military ruler Gen Omar Torn- 
101, situated o p ~ s i l e  Norlegan office, marred by m e  nfle round WaJh Post Jan 
7 ,  1880 ai A22 COI 3 At Ibcument .41rport U 5 firepower 8.8s carefully swung along 
the buildingrodn~e~eopleouc ratherthan kilthem I d  Anarlvlryrcenereponedly 
xm itill standing outside the Balboa Police Station after ~f WB( heavily damaged m 
the attack Id However numerous shipping agency offices sere  derfmyed m Colon 
b) direct fire after defenden at the PDF police station refused loudspeaker ordern 
to surrender Id 
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curred. the prisoner would be k~ l l ed?~ 'The  Cornandancia presented 
another kind of mhtary objective that required a surprise assault--a 
reinforced concrete structure that. as command center of the PDF, 
needed to be elimmated quickly, but could not be expected to sur 
render easily. What these targets all have m common E that, based 
on the information available to them.lna United States military plan- 
n e r ~  selected tactics and weapons that uould subdue the defender 
while simultaneously mmimizing incidental damage to the extent 
possible This effort satisfies the proportionality concept 

Allegations of United States dlspropomonate use of firepower, 
resulting in excessire civilian losses, are unreasonable in view of the 
CLrcumstances The actual cause of fires m El Chorrillo 1s disputed 
United States forcer even if blameworthy in some respect. cannot 
be held solely accountable far civilian losses Too many intervening 
causes are possible. Numerous mcldents were reported of Panama- 
nian civilians caught in crass-fire from Dignity Battalion snipers"0 
The Americas Watch Report condemned PDF and Dignity Battalion 
members for drawing fire on civilians by lewmg the site of militarr 
objectives. dressing as civilians melting into the population. and con- 
tinuing their These actions are clear violations of the 
1949 Geneva C w h n s  Canvennon provmon that forbids using 
cwdlans as a shield?rz Nonega's selection for the Camandancia's loca- 
tion of the impoverished El Chorrillo neighborhood, reportedly m 
the midst of his political stronghold, placed the residents in an un-  
necessarily dangerous location Whether the surrounding ' 'tinder 
box'' neighborhood was intended by Sloriega as a shield for the Com- 
andancia 1s unknown Kwertheless. PlaClng the PDF command 
center in the center of a densely populated civihan neighborhood. 
instead of on a military mtallatmn or in a section of Panama City 
composed predominantly of offices, probably does not satisfy the 
obligation to locate military objectives away from densely populated 

Once hostilities began, littie indication exists that Koriega'r 
loyalists made any attempt to remove Panamanian civilians from El 
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Chorr i l i~ ;"~  instead, some reports allege that Dignity Battalion 
members effectively "bottled up" the neighborhood, substantially 
contributing to civihan injuries!" 

Anaiysm of the Fanama operation essentially becomes an examha- 
tion into cauwtion. The evidence reveals that United States military 
planners applied the proper humanitanan formulas when calcuiatmg 
the method of attack?" It also appears that Uruted States forces con- 
ducted themselves appropnately and did not cause excessive mciden- 
tal civilian Looking at  the Cornandancia episode m par- 
ticular, the conclusion 1s somewhat uncertain because the facts do 
not indicate with sufficient ceminty the extent of civilian casualties 
or how those casualties were caused. The milieu of confusing facts 
and mutual responsibilities on the part of both parties to the con- 
flict make a definite assignment of responsibility  unrealistic."^ One 
important reassuring conclusion may be made-whether political or 
legal reasons were predominant, civilian casualties were an mpor-  
tant consideration in the conduct of the military operation, and the 
expectation among United States mihttary planners was that the 
operation, if executed according to pian, would not cause excessive 
damage among the civilian population. 

5. operation J u t  Cause as In-1 Anned Conflict 

The foregoing discussion is based on the assumption that Opera- 
tion Just Cause is properly characterized as an international armed 
conflict if, however, one characterizes the conflict as internal, and 
common Article 3 of the 1949 Geneva Conventions applies, the pra- 
tectiom to be accorded civilians are much less precise. Article 3 con- 
tains no rules regulating the conduct of hostilities, and its provisions 
nowhere mention distinctions between civilians and combatants or 
military objectives. Nevertheless, its prohibition of "violence to life 
and person" against "persons taking no active pan  in the hostdities" 
may be sufficiently broad to encompass attacks against civilians in 
territory controlled by an adverse party in an internal armed con- 
fllCt"g 

"'Id. 
"4% N p r O  note 110 
"We# supm text ~ c C o m p ~ w n 8  notes 162-65 
"'See ~ p m  text aceampanymg notes 166-61 
"'See s u p  text accompanying notes 168-15 
"%r R Goldman, am note 47, at 2 .  M Bolhe. K mmsch. & W &If. my70 note 

7 8  at 667 n 1 
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Authority also seems to  exist far the proposition that customar) 
international law recognizes an obligation far warring parties in d l  
armed conflicts-internatianal and "on-international-to distinguish 
civilians from combatants at all times The argumenr 1s that the 1966 
Preamble to the L- S General Assembly Resolution 2444 II hich ex 
pressly includes 'all armed conflicts" w t h m  11s civilian protections. 
supports this conclusion'*c1 The further contention LS that the inter- 
national Committee of the Red Crass and the United States gorern- 
ment also recognize that these principles reflect existing custamar) 
Lnternatmnal law>*' 

The extent of the obligation to  protect civilians from the effect5 
of internal armed conflict IS not clear Ample reason exists to con- 
clude that the protections are not as extensive as they are in mer-  
national armed conflict If as the Vnited States has agreed the 1977 
Protocol II to the 1949 Genera Conventions represents existing 
customary international law!8z then the differences between those 
protections and the more extensive obligations m international armed 
conflict are substantial Article 13 of Protocol I1 merely states rhat 
"[tjhe civilian population and individual cwihans shall enp)  general 
protection against the dangers arising from milltar> operations 
[and] shall not be the object of attack. ' I b 3  Of particular relevance 
for our examination of the Panama operation 1s the absence of an) 
reference to attacks that may be expected to  cause a dispropor- 
tionately large number of civilian losses It appears, mmeol-er, that 
its absence was intentional and was not merely part of the effort 
to keep the Protocol I1 provisions as simple as Possible18a Never- 
theless if one accepts the premise that the prohibition against 
"violence to Me,' repeated ~n Article 4 of Prorocol 11. IF broad enough 
to expand the range of protection1bi or that recently deleloped in- 
ternational law already prwides a propartimalay rule to  internal 
conflicts. then the Internanonal-non-mternational distincrmn 
becomes largely mele\anr for this analysis In any eient because 
the United States military conducted its operation as though the full 
bad) of the ' law of The Hague ' applied, expansive constructions 
of common Article 9 of the 1949 Geneva Conventions or pertinent 
proimans of the 1977 Protocol I1 are unnecessar) for this particular 
exammation 
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IV. HUMANITARIAN LAW AND WAR'S 
"VICTIMS": THE PR@TECTION OF 

PANAMANIAN CNILIANS 

A. DEFINING THE ISSUES 
1 Issues 

The preceding section examined the conduct of United States farces 
in Panama in light of constraints piaced on the conduct of military 
operations by the "law of The Hague" This section progresses beyond 
the stage of combat m l l i t w  operations and examines what happened 
to Panamanian civihans who, for whatever reason, found themselves 
in the power of the United States. Operation J u t  Cause presents an 
opportunity to examine obligations under the "law of Geneva" that 
are designed to provide numerous benefits for these mdwiduais Ac- 
tions of United States soldiers toward Panamanian cw~hans that raise 
issues in this area include Lhited States practices concerning arrests, 
detentions, Interrogations, and searches.lue Certain instances of 
claimed mass bunds  or cremations aim invoke the "law of 
Geneva.''L87 

Kumeraus factors that are unique to the Panama aperanan com- 
plicate the analysis. The charactenzation of the conflict as interna- 
tional or non-mternationai 1s especially relevant m this area of ex- 
aminatmn.la8 If the conficr is characterized as international, then 
the application of many of the rules that benefit civilians depends 
upon whether the actions of United States farces respecnng oiihans 
occurred during an "occupation" of Panama or during some earlier 
stage of armed conflict1Be To resolve that issue, consideration must 
be given to whether the law of occupation applies to the conflict 
and to which provisions of the complex 1949 Geneva Civilians Con- 
vention are intended to offer protections to Panamanian cniliana 
a t  that stage of armed conflict If the conflict LS non-international. 

"'Amencar Watch sypm note 68 at 36-30 
"'WaJh Post. Jan 7 ,  1990, at A23. c d  6, Americas Watch mprn note 69 sf 9-10 
"'S~P mpm text accompanying notes 23 31. 39 45, 58 63 
laBSee DA Pam 27 161.2, at 159 It states 

Once the occupation commences international law attributes certain p o ~ e n  
to the occupier that i t  would not athemise poaress. A complicated I I I I ~ C F I P I  
i e l  of legal relations springs up between the occupier, the ousted savereign and 
the Inhabitants of the occupied aiea I t  IS therefore necessary t o  knoa when 
the o~euparion eommence~ 

Id, see t n s r o l l y  G >,on Glahn The Oceuparmn of Enemy lknfonj A Commentan 
on the Lax and Practice of Belligerent Occupation (1967) 
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then the extent of the protections applicable under humamtanan 
rules pertaining to internal armed conflict become important This 
latter situation also raises an ancillary issue concerning possible 
United States obligations under applicable human rights instruments 
that the Vnited States may ha\e assumed as Panama's "agent 
.4lthough the human rights ISSUB does not involve humanitanan law 
in the strict sense, It LS addressed briefly because the bodies of iarv 
are intimately related ISo 

2 Facts 

The allegations that the United States failed to comply with  inter^ 
national law obligations under the "law af Geneva" fall into three 
broad &TOUPS. The f m t  POUP concerns detentions, arrests, mterroga- 
tions, and searches of Panamanian ciriiians The second group con- 
cerns the care for sick, wounded. and displaced civilians. The final 
s o u p  concerns allegations regarding the propnety o i  alleged crema- 
tions and mass bunds 

' 

Dunng the course of the invasmn. United States forces arrested 
and detained several hundred Panamanian cmlians"' There deten- 
tions were made on the basis of a l i s t  that United States and Endara 
government officials jamtly assembled which specified persons that 
either or both governments wanred picked up d u n g  the opermon182 
Many of those detained were farmer officials of the Uariega gavern- 
ment who mag have presented securit) risks to  the United States 
farces or to the  Endara governmentlg3 The Americas Watch Repon 
contends that some of the detained cn~lians were journalists trade 
union leaders. or others who were detained in pursu~t of ' political 
vendectas" because their views were at odds with the new [En- 
dam] government "Lo4 Some thirty or forty persons on the list i e r e  
wanted by the  United States on drug-related charges.lgs A United 
States official reportedly explained that Cnited States soldiers ar 
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resting these civilians were damg so at the request of the Endara 
government, stating: "At this point we're willing to hold anybody 
they identify. . . They have signed authority over to us to arrest 
civilians and detain them since the government has not yet had time 
to build up a judicial system . . ." to replace horiega's.'g6 Once de- 
b e d ,  accordmg to Americas Watch, United States farces improperly 
interrogated civilians by asking questions related to  their political 
affiliations, ideology, or sympathies, thus stifling their freedom of 
association and express~an?~' Critics further contended that searches 
of Panamaman premises exceeded the permissible scope for searches 
because they were conducted for either political reasons or other 
reasons unrelated to the security of United States forces?en As with 
detentions, the searches generaily appeared to be part of a coapera- 
rive effort between United States and E n d m  government officials!gs 

The chief complaint stated by Amersas Watch is that the arrests, 
detentions, interrogations, and searches continued after any secun- 
ty threat posed by the affected civilians had passed.200 They con- 
tended that "(olnce the period of hostilities was over, the legal basis 
far the United States forces to  detain, arrest, and search civilians 
was at  best tenuous.''201 Those who were detained had to be 
repatriated once hostilities ceased Consequently, once the period 
of pure "secunty" detentions passed, ordmary human rights and civil 
iiberties obligations fully apphed. Thus, there could be no arrest or 
search without warrant and no detention without charges based on 
sufficient evidence. Additionally, there existed a nght of habeas COT- 
pus, a right of access to legal counsel of one's own chose, and notice 
to relatives and family visits.203 

of the occupafmn force 
,,i 

'O'ld at 61 
losld at 39-30 
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Other allegations criticize United States efforts to care for Panama- 
nians who were displaced from their homes by the fighting as well 
as United States efforts to provide adequate medical and financial 
assistance to Injured Panamanians.204 The Americas Watch report in- 
dicated that the United States military closed the Amencan high 
school in Balboa and provided secunty, food, and some emergency 
assistance to thousands of Panamanians who were displaced ~n the 
early houn  of the operation.205 Larer. they moved to a hanger on 
Albrook Air Force Rase.zoo The report criticized the United States. 
however. by finding "appalling" h i n g  conditions at these locations 
that allowed httle or no pnvacy far the Panamanians Many famhea 
initially lived in cardboard boxes or made tents out of parachutes. 
while only a few were given Army tents Later, as the displaced 
population receded, each iamily received a small cubicle surrounded 
by makeshift cloth or cardboard dinden.2Dg Mareaver. the report con- 
tends, United States emergency aswtance was limited to those 
civilians who were at those particular locations, thus denying 
assistance to man> other needy Panamamans.Z1o In May 1990, a g o u p  
of Panamaman civilians filed a claim a i t h  the Inter-American Com- 
mission an Human Rights seeking $250 mdhon from the United States 
government. alleging that indiscriminate actions of United States 
military forces caused deaths. wuries. and destruction of property. 
and that United States milltaly authanties had rejected their requests 
for medical help and financial aid 211 

The final area of criticism in\-olves reports of cremations and mass 
burials conducted by United States farces. Americas Watch, m its 
investigation was unable to confirm any fact of deliberate burning 

l"ld 
""Wash Past, kla) I1 1980 ai ,413 coI I see also Wah Posr Ma) 20 1980 at 

F2 COI 4 The Infer-Amencan Camrnirrion on  Human Rights IS a chaner organ of 
rhe Orgsniz~fion of .American States Aa buch ~f p n i ~ e ~ i e ~  Y ~ ~ ~ D Y S  pouem Io promote 
human nghtr, including the w a e ~  t o  prepare counm itudiei and repons and to make 
recommendations to member states far adapting human righrr measures Srr T 
Buergenrhal mpra note 30 81 127 129 32 If also mal receije and act on indiiidual 
perlrlons charmng OAS member states nith imlat loni of the rights proclaimed in the 
1948dmencan Declaration Ofthe Righrsand Dufiesoflan Id ai 127 29 131 141 13 
The Commission also helps draft 0.4s human rights l n ~ t r u m e n i ~  and 15 Consulted 
regularly b i  rhe OAS Permanent Council and the General Assembly on human rights 
ls3ue5 and 8f mediate3 and ~ ~ o l e c t i  human nghfs I" international and mternal armed 
conf l ic ts and ~n hoifag? ?enure rages Id at 135-3fi 
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of bodies; burned bodies that were recovered appeared to be vic- 
tims of the El Chorrillo fire.a12 Amencas Watch did criticize the United 
States for allegedly poor efforts to count or otherwise account for 
the dead.lL3 Allegations of mass bunds,  as with cremations, similar- 
ly are unfounded United States authorities readily admitted bury- 
mg numerous unclaimed, rapidly decomposing corpses that pre- 
sented hymene problems in two well.documented g w e s  until they 
could be exhumed and delivered to Panamanian authorities.*14 

These facts raise many issues concerning compliance of United 
States forces with obligations to afford the protections under the 
"law of Geneva" to Panamaman c ~ i h a n s .  As with the obligations 
under the "law of The Hague," compliance determinations are 
dependent on proper characterizations of the armed confict so that 
United States conduct may be scrutinized under the appropriate stan- 
dards. 

B. THE "LAW OF GENEVA" AND THE 
STAGES OF CONFLICT 

1. The Stages qf Coflnzct Defined 

Generally, customary law distinguished between stages in the pro- 
cess of conquest. The first stage is invasion In this situation, the 
foremost mhtary objective LS to subdue enemy farces.z16 In the follow- 
ing stage, occupation, the mvader takes P O S S ~ S S ~ O ~  of enemy tenitmy 
for the purpose of holding it, at least temporarily.216 The primary 
distinction between mvasion and occupation, as codified m the Hague 
Reguiatiom, is that occupation occurs when enemy terntory actually 
1s placed under the authority of the invading army.z17 Occupation 
15 concerned with the administration of enemy territory, whereas 
the army that IS in the midst of its invasion IS not yet principally con- 
cerned with administration These distinctions have significant 

Z1z.4mencas U'atch mpm nore 69 at 9.10, sersupmten accompanymg notes 108-ll 
Z13Americar Watch, sum note 69, a 13  re supra note 124 
l"See mpra nore 124 
""L McYaur & A Watts m p  nore 60, st 367, G van Glahn m p  note 188, at 

""L Oppenhelm. mpm note 24 at 434 G V O ~  Glahn, mpm note 189 at 28-28, 

"'Hariue Remlarlons a n  42 Occuoalion doer not necessarilv follor the defeat of 

28. L Oppenheim, supra note 24, at 434. I_ FM 27-10 at 4 para 3a 

L McNair & A  Watts. mpro note 6 3 ,  sf 367. FM 27 L O .  at 138 pars 352 
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consequences in anal?nng under the law of armed conflict The 
responsibilities af an invading army toward the inhabitants of The 
enemy state 

During an occupation. the occupying powers foremost duty 1s to 
rake all measures w t h m  its power to restore and ensure public order 
and safety while respecting, whenever possible, the laws in force in 
the occupied countryZ1Y The law of belligerent occupation IS 'an at  
tempt to suhsritute far chaos some kmd of ordm however harsh IT 
may be."22o The means avab.hle to an occupying power for ensuring 
p u b k  order and safety, however are not unlimited The 1949 Geneva 
Civilians Convention now supplements the 'law of The Hague per 
tairung to occupation by specifying the protections that are to benefit 
civilians 9 ho find themselves w t h m  territory administered by an 
occupslng force 2 8 1  

The 1940 Genera Camentions do not define the stages of armed 
conflicr but they do afford varying degrees of 'protection 10 
cirilians according to the stage of conflict Article 4 of the Geneva 
Civilians Cornention defmes protected civilian persons as rhme 9 ho 

at  a aven moment and m any manner whatsoever find themselies 
m case of a conflict 01 occupatio,i, in the hands of a parr) to the 
conflict or occup?mg Power of x hich they are not naftonnls. 2 2 2  In 
so domg, It seems reasonably clear that the  Camentian extends the 
protection of ciwlians beyond rhe situation of occupation to 15 hich 
the Hague Regulations are limited. to require on15 that the persons 

* sHague Regularioni an 43 I t  rrater 
mgmfactp-edinrofhe hand ia t rheo  

The authonc3 a t  the legitimate parer /ha\ 

icrel Commentaries SUDT" note 27 at 2 i l  L Opprnhelm 

vention a n  4 iemphasii added1 
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be "m the hands of a Party to the confhct."z23 This extens~on becomes 
especially important when attempting to discern precisely uhich pro- 
tections enumerated m the Convention apply to civbans at particular 
stages of the conflict 

Leavmg aside the protections far alzens in a belligerent state's 
domestic ternrory, and focusing on protections owed the civilians 
in the other belligerent state's territory. the protections afforded by 
the Geneva Ciwhans Convention to persons m non-occupied areas 
appear to be less extensive than those available in occupied areas. 
The Convention accomplisher this through its system of arranging 
by parts certain provisions to apply only m the territory of a party 
to the conflict, o t h m  to occupied territory, and a number to both 
or to civilian populations generally221 

The first of these parts, "General Protection of Populations,Aganst 
Certain Consequences of War, ' explicitly covers the whole of the 
populations of the countries m conflict " 2 2 6  The protections extended 
here. however, are strictly limited 10 subjects like establishing prw 
tectwe zones and IO specified groups of especially vulnerable peo- 
ple, such as the wounded and sick. aged pelsons, children, and mater- 
nity casesgz6 The second of these parts, "Status and Treatment of 
Protected Persons." IS most relevanr to this examination It concerns 
protected civilians in the s r m t  sense-those civilians who find 
themselves "in the hands of a party to the conflict or Occupying 
Power of which they are not It 1s divided into five sec- 

2'3Ser Pictef Commenfaner. mpro note 2 7 ,  at 47. 51 Lnfonunarely the language 
nguish between stages of the canlllcl It irould jeem ~llogeal 
e omitred fmm some apecr o i  caverage b i  the Conventian 

of conflict Plcfet, in his commentary prepared for the In 
rematzonal Committee ai the Red Cmss displs mme ofthe ambiguity He stares The 
words 'at a w e n  moment and I" any manner whalSOever \rere intended Lo ensure 
that all JltYstlOnP and eases were corered The Anlcle refers bath 10 people r h o  were 
In the terntory before the outbreak of war (01 rhe beginning of the occupation) and 
fothose~hagooraretakenthereasaresulrafcircumiraneer ' I d  at47 Hefunher 
states 
he aeltherapnsonerof~arand assuch covered by fheThlrdConuentmn aei~il ian 
cohered by the rounh Canventran, or again a member of the medlcd personnel of 
the aimed forces x ho IS  covered bi the FinI Convention mre i s  m Intermediate 
status, nobod) m enem) hands can be outside the la* I d  at 51 sce ais0 DA Wm 
27-161-2 at  161 

Even p e m n  m enew hands must haw mme sfatus under inrernafional Ian 

'*'See F Kalioven. sum note 13, at 51-68 FM 27 10, at 98 para 246 
""'GGeneua Clvlllanr ConrentLon art 13 See D4 Pam 27-161-2 at 131 This part thus 

eoncernn not only the relations betreen B state and ahens, bur also relatimi between 
a ifate and IrS Own nationals Id 

"Wee Geneva Clvlllans Conxntmn arts 14 26 me ob" F KalshoPen mpm note 
15. Bf 51 62 M Pam 27 161-2 at 131-32. s e e g n w o l l y  Pielet Commentaries mpro 

Piclef Cornmenfarlei mpro note 27.  at 118 

3 
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tions. of which three are relevant to this exammation I-' Provisions 
Common to the Territories of the Parties to the Conflict and to Or- 
cupied Ternrones, ' III-"Occupied Drntones, ' and 1V- 'Regulations 
for the Treatment of Internees.' 2 1 /  

The precise protections that Cnited States forces owed to Panama- 
nian civ~hans m Operation Just Cause depend upon rhe derermma- 
t i m  of which section applied Section I consms of ' Provismns Com- 
mon to the Territories of the Parties to the Conflict and to  Occupied 
Terntories" The choice o f  this title is unfortunate because it signals 
the ambiguities m the protections that are provided for  those "pro- 
tected persons" who are defined m Article 4 m The reason for the 
ambiguity E rhar. while the part supposedly pertains to nil civilian 
persons that fall into the hands of the enemy power as defined m 
Article 4.230 the part's sections esientiall) diride protected ci\ilians 
into t w  geo@-aphical classes based upon where they are found Thus. 
protecred civihans are located either in the 'rerritory of a Part? to 
the conflict or in occupied Territory ' 2 3 1  

The meaning of occupied terntor)" 1s relatwei? clear. w e n  that 
the Civilians Contention articles concerning occupation are in rend^ 
ed to supplement the Hague provisions on that subject %\ithaut 
necessarily expanding situations to which they would appl) beyond 
"occupation" 1" the traditional sense 232 Xievenheless, territory of 
a Part) to the conflict" adds an element of ambiguity to the Con- 
ventmn's scope of a p p h c a t m  It IS narrouer than the A n &  1 deflni 
tmn of protected ci\ihanb who at  any w e n  moment find rhernrelies 
in the hands-but not necessarily in the rernrory-of a party to rhe 
conflict 211  Furrher adding to the confusian IS the topic of Section 
11. which specifically 15 applicable onl? to "Aliem within the Ter- 
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ritory of a Party to the Conf l i~ t . "~~ '  It is clear that these people are 
civilians of enemy nationality who are located in the territory of 
belligerent states-far example, Panamanians living in the United 
States or vice u ~ s a . 2 3 ~  What is unclear is whether the "alien" pro- 
tections are a sub-category of a broader class of protections offered 
to any civilian who finds hrmself in the territory of either party to 
the conflict, so long as he is not of the same nationality as the party 
in whose power he finds himself. Alternatively, "temtory of a par- 
ty to the conflict'' might restrict the protection geographically to the 
situation of a civilian who finds himself in the power of a belligerent 
in that belligerent's domestic territory, and the cwihan 1s not a na- 
tional of that state--in other words, a situation synonymous with that 
af "ahens within the territory of a Party to the conflict" 

Examining this issue in the context of the Convention as a whole 
leads to conflicting results. If the latter interpretation 1s the proper 
one, then It follows that. other than the limited protections provid- 
ed in the part covering "General P m t e ~ t i o n ~ , ' ' ~ ~ ~  the only civilians 
who are protected by the Civilians Convention are those who either 
are in occupied territory or are in the enemy power's domnsttc ter- 
n t o ~ y . ~ ~ '  The effect 1s that It could make the broader definition of 
"protected penan" found in Article 4 essentially meaningless for 
the Panama sma tmn ,  because none of the protections listed m the 
p a n  concerning "Status and Treatment of Protected Penans" would 
be relevant unless the United States actions affecting Panamanian 
civilians occurred during a United States "occupation" of Panama. 
Consequently, a gap would exist in the protections that are owed 
those Panamanian civilians who found themselves "in the hands" 
of United States forces m the zone of operations where fighting was 
still taking place but that was not sufficiently under United States 
"c0ntr01" to make the United States presence an occupation in the 
Sense of the 1907 Hague If the Umted States did not 
effect an "occupation," then ITS obligations concerning the extent 
of protections owed Panamanian civilians becomes unclear 

Whether the foregoing construction 1s reasonable 1s a complex 
issue At least one prominent commentator has placed some signifi- 
cance on the existence of such a gap while wntmg on Y B ~ I O U S  aspects 
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of the Geneva Cwiiians C a n ~ e n t 1 o n . ~ ~ ~  Moreover, certain pra\isions 
of Protocol I purportedly were responses to perceived gaps in this 
area of the 1949 Canventmn's coverage.240 A construction that found 
an absolute gap in the Convention's protections. however, would ap- 
pear contrary to the "object and purpose'' of the Convention. This 
object and purpose 1s expressed in Article 2-which makes the Con- 
vention's provisions applicable to any "armed conflict" between 
paris- stares-and Article 4-which does not appear to posses8 the 
geogaphml  limitation in defining protected civilians If a gap ex- 
ists. then Lt is not readily apparent what purpose such a gap would 
serve view of the broad coverage for civilians stated in Article 
4. Reading the treaty as a whoie. the drafters must have intended 
that some protections be afforded the category of civilians that ap- 
pear to fall in the gap created by a literal reading of several of its 
prownons This ioscal conclusion seems to be supported by the 
commentary prepared for the International Committee of the Red 
Cross Nevertheless, the extent of those protecnons-that is. pre- 
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cisely which articles apply to civilians who fail into enemy hands 
in their awn tenitory that is not "occupied"-is nowhere dehneated 
clearly 

Concluding which articles of the Civilians Convention do not app- 
ly to non-occupied Panamanian civilians is emier than determining 
which do apply Nevertheless, after one excludes Section 11, pertam- 
ing to "aliens" in the territory of a party,244 and Section 111, pertain- 
ing to "occupied" temtory,z's the only relevant remaining ~ I O V B L O ~ ~ S  

are found in Section 1, the provisions comnwn to the "terntones 
of the Pdrties" and to "occupied terntories."246 Thus, the examina- 
tion comes full circle and returns to Section 1. Without Section I, 
therefore, the Convention offers no real protections for the class of 
civdmns caught up In the conflict pnor to occupation. Mareaver, the 
articles found under Section 1 do not appear to be restricted to the 
precise geopaphical confines of Sections I1 and III.147 Article 27. the 
key provision upon which the section's r e m m g  articles budd, refen 
simply to "protected penons," thereby hearkening back to the 
broader coverage in the definition of protected cmihans found m Ar- 
ticle 4.248 Finally, the extension of the articles of Section I to any 
area in which a protected person finds himself in the power of the 
enemy appears to be entirely consmtent with the United States in- 
terpretation of these provisions Such a finding IS entirely reason- 
able in view of the overall humamtanan purpose of the Convention. 

Because Section I applied to both ~nvasim and occupation stages 
of the conflict, United States farces were obliged under a 
characterization of Operation Just Cause as an international armed 
conflict to extend the important articles of that section to Panama- 
nians who fell within its power The articles of Section I prowde basic 
humanitarian safeguards for protected persons Significantly, Ani- 

"'See Npm teXI accompanying notel 228 234 36 
s-see mpro text accompan,mg note 228 
""See NPTO text accompanying notes 228-31 
ld'See y e m l l y  Geneva Cirilians Convention arts 27-34 
* * ~ I d  -8 4 27 With rhe exception of Article 30 penumng to -1imce and n m t a  

tion by delegates of the Prateeting Powers or the 1 C R C and the obligations of the 
'Detaumng Powers m that regard Section I makes no ~mpl l c~ t  or expllcif geomaphleal 

puallflesfloni upon 'protected persons ' cmered by 1t1 articles See i d  ani 27-34 
"QA Pam 27-161-2 at 134 If srafei 

Anlcles 27 through 34 apply to any o m a  m which B protected person finds 

These Common BnlCleb are deiimed to pwuent the physical miifreatmenl of 
pmtecred persons rn mar* z~herp they h m m n  10 b Their protection 1s 
spelled out genelally m Article 27 

hmself ~n the power of P part? (0 the conflm p~mc~pall? an enem? power 

Id (emphule added1 
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cle 2 7 .  which LZ the key pransmn that proclaims the basic principles 
of the ' law of Genexa." designates protwtions for certain personal 
righrs by ensuring respecr far rheir perwna. honor famil) righrs 
religious coniicrions and customs. and by requiring humane treat- 
ment Ievertheless the last paragraph of Article 27 makes an ea 
ception concerning milltar? requirements and other matters of i m ~  
peratlie national interest thus balancing the rights and liberties of 
the indiridual againsr the state security interests created b) h a r  / j '  

Other articles of Section I assign state responsibility for the treat 
ment of protected provide a role for Protecting P a w r s  
and the International Committee of the Red Cross z 5 1  prohibit coer- 
cion or 'an) measure of such a character ab to CBUSP th? physical 
suffering or extermination of protected persons in rheir hand 
and prohibir collectire penalties. reprisals. pillag~ng. and hostage t a k ~  
Ing 2 3 ,  

Section 111 would applr i f  rhe Cnited States actions affecting 
cn.ihans occurred during a period thar could be characrmzed a5 'oc- 
cupation 'zio In that ntuatmn. the key humanitarian prmisians found 
~n Section I also would appl) jEi Specif~all)  prohibited measures d u r ~  
mg occupation include forcible transfen and deportarms Bmporan 
etacuatmn of a giren area 1s permissible "if the security of the 
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population or imperative military reasons so demand ''ZSb Protected 
persons cannot be compelled to s e n e  in the occupier's military forces 
or to work. except in categories of jabs necessary for the occupying 
army or for the benefit of the general civilian p ~ p u i a t i o n . ~ ~ ~  The 
destruction of property IS prohibited except when "rendered  ab^ 
solutely necessary by military operations."z6o Other provisions en- 
sure that food, medical care. and relief consignments are made 
available to the civilian population, and that relief organizations are 
permitted to carry on their work.Z61 

In principle, the institutions and public offnals in occupied ter- 
ritory continue to function as before: however. the aecupyingpower 
can remove officials if  chey 'abstam from fulfilling their functions 
for reasons of conscience''z61 A related principle concerns the con- 
tinumg applicability of penal laws and courts in the occupied t e r ~  
ritory. They continue m exlstence, subject to security Concerns. The 
occupier can enact its awn supplemental regulations, however, If 
essential to its obligation to ensure Its security, public order, and safe- 
ry.268 signlficantiy. protected civihans cannot be arrested or pros- 
ecuted by the occupier for acts committed or opinions expressed 
before the occupation, with the exception of breaches of the law of 
armed conflict Nevertheless, the occupier may subject protected 
persons to internment or assigned residence if necessary "for Im- 
peratwe IeaSOnS of secunt> ' ' 2 6 1  

The last provaion. concerning Internment, 1s especiaiig relex'ant 
to this emmination. Internment of protected civilians IS permitted 
under the Geneva Civilians Conrention only m "occupied temtory' 
or w-ith respect to "ahens in the territory of a party to the confict ' ' 2 8 A  

"9Geneia Cirilrans Canvenrion art 49, SPY G \on Glahn. mpro note  18B at 69-73 
F Kahhmen ~ u p m  note 15, at 6 5 ,  1 mocurike sum nore 250 at 191 L Oppenhelm 
supra note 2 1  at 462 

m p ~ o  note 0, at 56 

F Kal-hnwn =ma note I 5  at 56 Lmazurlke sumjl note 150 at I B l  
"'"Genera Ciiilians Loniention art 54 brr L Oppenheim mprn note 24. sf 451 

#"Genera Civilians Cunvenfian ani 64-69. see L Oppenherm Ngro  note 24 at 
453-55, F Kalshouen. s u ~ a  note 15 at 57 KmoEunke SUmO note 150. 8t 191-82 

*"Gene,a Cii i l iani Conrention an 70 see G /on Glahn supm note 189 at  60 
L Oppenhelm supra note 24 at 154 

="Geneva Ci\ilianr Convention an 78,  see F Kalihoven nore 15  at 57-52 
"%eneua Civilians Coniention an 79 1 'The Partier to the conOicr shall no1 lntern 

protected pehonl except I" accordance Kith the prorl3IOnS 1 4  AnlcleJ 41 11 11 
68 and 18 '1 For general developmenlofthe la* concerninglnlernmenr i P e M  Pam 
27 Ibl  2 ,  at 143 44 
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Thus, for our purposes. internment LS permitted onlr during an oc 
cupation 26i Section IV contains the "Regulations for the Trearment 
of Internees" It comprses fifty-seven articles. about one-third of the 
entire C o n ~ e n t i o n . ~ ~ ~  The section 1s an important inno\atian in that 
all protected cw~lians who are deprired of their freedom. for an) 
reasons whatever, eqoy a status sLmilar to that of prisonerj of 
A protected cinhan may be interned m occupied territory onl) for 
two reasons The first E for imperatne reasom of security of the oc 
cupjing power2'" The second reason for interning is as a sentence 
in lieu of imprisonment handed d o x n  b) a properl) constituted oc 
cupation court Each case of Internment has I O  be decided 
separately-no question can exist of whether 11 inwlve~ ~ol lect ive 
measures zi2 

The regulations for internment ieqiiire that ciiilians be prmided 
clean and health) surroundings 2-1 adequate food and clothing 
and the opportunit) far rehgmus intellectual. and ph>sical a(- 
tnities n' They ma) retain theii money and penonal belongmgs and 
ma) receive alloivances to purchase newscities The regulations 
make prniisions concerning the administration of. and penal and 
disciplmap sanct~ons against. internees The> also guarantee cer 
tam minimum relations with the outside norld through the receipt 
of mail parcels. and Y ~ S ~ S  j'" Further prov~s~ons  COVN matters 5uch 

f 
f 
2 

no 

f 
2 

no 
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u the transfer of internees to other camps and issues usociated with 
their Internment must cease "as soon as possible" after 
hostilities are over. Nevertheless, those against whom penal pro- 
ceedings are pending, or who are serving a sentence depnvmg them 
of their liberty, may be detained pending the outcome of the case 
or the completion of the sentence. The detaining power then must 
ensure their repatriation.zs0 The detaining power also 1s required to 
set up bureaus for the purpose of exchanging information about the 
internees.Zn1 In summary, the numerous protections afforded pro- 
tected civilians who are interned m occupied territory invoke con- 
siderable obligations for the occupying military force 

2. Applzcation o j  the Stages to operation Just Cause 

The extent of United States obhgatmns toward Panamanian 
civihans who found themselves m United States hands thus depended 
to a large degree on hhether, at the time they were in United States 
control, the role of United States forces m Panama could be 
characterized as in The mvamn stage or whether It had become an 
occupation. Many critics assumed that at some point m time soon 
foilowmg the mvasmn, the United States role in Panama automatical- 
iy became that of an occupier.281 This conclusion is supported by the 
facts that United States forces exerted some degree of control over 
portions of Panamanian territory for periods of time and United 
States forces applied many a i  the protections that are obligatory m 
occupied terntones 283 

These factors alone, however. do not make an ''occupation " United 
States policy 1s to apply the occupation protections ''E jar as posst- 
hk in are= through w-hich troops are passing and even on the bat- 
tleheld. ' even though no requirement mandates their application 
absent that "effective control which IS essential to the s t a t u  of oc- 
cupation.''Zs4 Missing in Panama was the actual placing of the ter- 

p'ald ens 127-131 
*loid a m  132.136 
L 3 ' l d  ans 136-141 
'"The fiftythree page Amencz! l latch Repon. for m~fmce.  characterirer the ti S 

role an occupation of Panama no less than nine timer, without addressing hou i t  
reached that C O ~ C I Y S L O ~  Amencm Watch, mpro note 69 at  I 53 

ls'Fbr example. felei ismn reporti at the lime shored U S  soldiers restoring food 
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m o w  where United States forces were located under United States 
authority and adminstranon li5 

This conclusion IS supported by two primary interrelated factors 
First. the United States government and the "legitimate" Endara 
Panamanian government recognized by the United States considered 
the United State8 intervention to be an assistance to the lau~ful gov- 
ernment of Panama. As a result, United States forces were m e f ~  
fect, "agents" doing the btdding of the Panamaman gmernment. 
with the consequence that authority rested with the Panamanian 
government instead of with the United States farces This \ leu 
IS supported by statements by United States officials to the effect 
that the Panamanian government authorized searches, arrests, and 
detentions of Panamanian cndians by United States farces. pending 
the Panamanian governments rebuilding of the Nonega-dominated 
judicial system 281 Logicall). however, if one accepts this "agency" 
vim of United States Intertention then the whole examination in- 
to occuparian becomes irrelevant because the conflict effectively 
becomes non-mternatmu-a characterization that 1s incompatible 
with occupation Only 11 one perceives United States intervention 
to he on the slde of rebel forces or far that matter, a unilateral in- 
tervention against Kionega's de facto government does occupation 
become relevant to the "memational '  armed conflict Secondly 
a key indicia of occupation-same kind of United States administra- 
tion of the territory such as the traditional miiitar) governmentzoo- 
was missing. Aithough this latter factor LS not dispositive of ' occupa- 
tion. ' it nevertheless strong]) indicates that the United States strme 
to aro id assembling factual circumstances that would establish oc 
cupation as a matter of law 

Several important conclusions follow from the foregoing anaigsis 
of the stages of Operation Just Cause as an international armed C O ~  

flict First. the Umred States had responsibilities under the Gene\a 

e mpm text acrornpan 
I SUpr" text mcompa" 

8801 I There IS nideipread agreement rhal the 
~ c r e h o n  as IO whether if operates through a milit 
hefher  through an imposed adrniiiiifrallie ryifem 

digenour authoritlei I 
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Civilians Convention to provide certain protections to  Panamanian 
civilians who found themselves "in the hands" of United States 
military forces.as1 The obligations of Section I, which encompasses 
Articles 27 through 34, applied to the conduct of United States forces 
toward Panamanians at  every stage of the operation, from invasion 
until the  United States farces withdrew.pgp That section's guarantees 
of basic individual humanitarian safeguards for protected Panama- 
nian cwdians establish a kind of minimum standard below which no 
military force operating within the bounds of civilized wartime con. 
duct should transgress.zs3 In fact, its m i m u m  protections are in 
many ways similar to  the minimum protections afforded to civihans 
by common Article 3 that are applicable in mternal armed c0nflicts.zs4 

The case for applying the obligations found in Section 111, "Oc- 
cupied Temtories," is weak. ?levertheless, sufficient doubt might ex- 
ist for some concerning whether the concept of "occupation" has 
evolved beyond the constraints of the Hague Regulations so that the 
United States role at some point in time could be 80 charactenzed 2eb 

Although support for such an extension of the international law 
definition of occupation cannot be found, the pmspect of its applica- 
tion nevertheless cannot be overlooked. Application of the law of 
occupation sigmfmntiy broadens the examination of United States 
treatment of Panamanian civilians. Matters such as the amount of 
medical care, food, and Shelter provided to  Panamanian civilians 
would be open to closer scrutiny in light of international legal obhga- 
tians.z8b The same concerns would be present with respect to United 

"'See Geneva Civilianr Convention an 3 For example. both Anlcle 3 and Secnon 
I (arts 21-34) cont2.m pmwonr eancermng humane treatment without ad\,erse dvtmc- 
tion bared an race, rehaon 01 other cntena Both a180 have iimilar lmfs of prohibited 
~mlenf  conduct Loward protected civilians, such a tonure, and outrages against per- 
mnal dignify Both expressly pmhlbrf the Laking of hostages Also, both recogrule a 
pouible mle for humamranan bodies such as the lnfernarronal Committee ofthe Red 
Cm- m pmmdm8 X M C ~ J  to the Parties to the conmcl Id arv~ 3 and 27-34. ss# svpm 
text accompanvlng notes 41-46 The lnternaflonal Court of Justice, m the 1886 c- 
ofMdzlory ondhhmmzizforyActz%%ttes mondAgoiWiYicnmgun, mewedcommon 
Aniele 3 as a sfatemem of the minimum COE norms govermng international and no". 
international armed eonflicl 1886 ICJ Rep 14, 114 See T Meran, ~ p m  note 30, 81 
IS Under the Caun 5 logc. If the C S Or any other itare vialafed the obligaflonl In 
common -4nale 3,  if then would be unnecessary to characterize the conflict ar mer- 
naflond 01 "on-mlernafmnd armed eanfllct unlear of coum, the cmumefances mide 
It desirable to invoke additional humanitanan law pmvmons rh leh  would neceiifafe 
a ChaiaCteiizaliOn of the conflict 

""See Npm f e n  accompanying notes 282-83 
OB'Ser mpro text accompanying note 261 
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States actmns such as detentions and searches which would be er- 
amined against the needs of the occupying force for ensuring Its 
secunt? public order, a n d  safety2@' 

3 hiiernai Arnwd Coqflicl and the  'Xgyency" "keary 

The discussion of rhe protections afforded by the 'laiv of Geneva 
to Panamaman cimhans assumed until now that Operation Just Cause 
IS properly charactenzed as an international armed conflict As 
discussed earlier however. the conflict may be analyzed as an m e r -  
nal armed conflict under the 'agencg" relationship rhat results from 
an intervention on behalf of a foreign government for the purpose 
of rendering assistance m 11s struggle against rebel farces.zgb If one 
accepts the United States operation in Panama as this kind of 
assistance to the le@tmate" Endara Panamanian government. then 
common Article 3 governs the extent of application of the "law of 
Geneva Its general pratertions were enumerated earlier7n" but 
are expanded in several relevant respects bk the 1977 Protocol II to 
the 1949 Genera Con\entlons In particular, Article 5 of Protocol 
I1 lists additional safeguards far persons deprived of their Iibertk 
for reasons related to the armed conflict whether the? are interned 
or detained"'n2 Of particulai relevance are the p rov~s~ons  that en- 
sure the wounded and sick are treated humanelk- in all circumstances 
and receiie to the fullest extent practicable and with the lea5t 
possible dela), the medical care and attention required b) their con- 

n4 
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dition 1'303 Interned av&ans also are to receive. "to the same extent 
BS the iocai civilian population, . food and drinking water and be 
afforded safeguards as regards health and hygiene and protection 
against the rigours of the They also "shall be allowed 
to receive individual 01 collective relief ' ' 301  Those who are respon- 
sible for the internment must, "within the limits of the$ capabihties;' 
permit internees to send and receive letters, and to have the benefit 
of medical examinations30e The wounded, sick, and dead must be 
searched for and collected without delay "[wlhenever arcurnstances 
permit'' to ensure their adequate care, and to ensure that the dead 
are decently disposed of and are not despoiled 

Charactemtion of the Panama operation as an mternai armed con- 
flict, with the United States acting as "agent" of the new Endara 
government, conceivably carries with it additional obligations for the 
United States beyond those of humanitarian law As Panama's agent. 
the United States unwittingly may have acceded to certain respon- 
sibilities toward Panamanian cwihans that are Panama's obligations 
as a party to human right treaties This raises the issue of the extent 
of Panama's human rights obligations toward its citizens. 

Panama is party to  the 1969 American Convention on Human 
This human rights meaty guarantees approximately two 

dozen categories of civil and political rights, including the nght to 
life, right to humane treatment. right to penonai liberty, nght t o  a 
fair trial. freedom from expost facto laws, right to compenmtion for 
miscarriage of justice, right to privacy, freedom of thought and ex- 
pression, right of assembly, freedom of association, and freedom of 
movement and 

Article 27 of the American Convention allows pames to derogate 
from these obligations "in time of war, public danger, or other emer- 

'o ' ld art 5(2Xb) (dl 
" , I d  art 8 ThlJproiiioncorresponds to  Article 16(11 of theGeneva Wounded and 

Sxk Con7,entlon and AnlCle 18(L) of the Geneva Wounded. Slck and Shipwrecked at 
Sea Convention Geneva Wounded and Sick Con\,enhon art 15(1) Geneva Wounded 
Slck and Shlmrecked sf Sea Convention an LSlll SOP M Bmhe K Panseh & W 
&If, sup70 note 18, at 668 

'O'T Buewnthal.  m m  note 30. at 143 TuenLy member states of the Organma- 
tlun of AmencanSfalesaRpall) to the AmerlcanComenfmn anHumanRlghfi The 
United States 13 not a pany I d  

at 144. Amencan Convenrlon on Human Rlghrr Uov 22 1969. T S  KO 
36 OAS Off Rec OEA Ser A 16m art8 4 26 mpmNBd ~n J Sweeney, C Oliver h 
Leech mp7n note 241. at I21 lherelnatfer American Conbenrmnl 
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gency that threatens [their] mdependence or security' Deroga- 
tion is permitted. however, only for the period of t m e  "cnctiy re- 
quired bs the exigencies of the situation ''31L Moreover, as with most 
human rights comentions. derogation IS not permitted from the ap- 
plication of the more baac human rights guarantees of the Conven~ 
t i ~ n . ~ ~ ~  Eleven fundamental non-derogable guarantees are listed m 
the American Convention. including the right to life, right to humane 
treatment. and freedom from e x p o s f  /acto laws Additionalls. the 
American Convention deciares that "the judicial guarantees essen- 
tial for the protection of such nghts" may not be suspended 
Presumably, these judicial guarantees include matters such as the 
Article 25  right to simple and prompt judicial protection against acts 
that violate the person's fundamental rights. and the habeas corpus 
prov~aon of Article 7 for persons who are depnved of their hberty 

.4rticle 27 of the American Convention also contains an important 
clause that a state. in exercising Its derogation rights, ma) not adopt 
measures that are ' 'moniistent with 11s other obligations under in 
ternationai law l l b  This provismn found in all human rights deroga 
tian clauses. is especiall) significant for states that are party to 
humanitarian law treaties such as the 1949 Genexa Canventions or 
the I977 Protocols3.' Professor Buergenrhal points out that ' [flor 

SioAmencan Comention an 27(l)  see T Buereenthal mmo note 30. PI 145 Srr 
g e m l l y  Buergenrhal lt Respect and to E m r r ~ S t a L i  Obiigolionranil I t7nilsribi i  
h g o t i o n r .  m L Henkin led I The lnfen~l lona l  Bill of Rights The Covenant on 
Ciril and Polirical Rights 7? at i 8  11981) brs oko  T Meron mpm note 30 at 23.27 
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these States the humanitarian law agreements form an integral part 
of the derogation clause of the particular human rights treaty, bar- 
ring the suspension during armed hostilities of rights whose eryoy- 
mentis guaranteed by the Genera Conventions, for example, or one 
of the two Protocols ' ' s l s  He explains that the revene also IS true-so 
that a state may be barred by the human rights convention in war- 
time from adapting a given measure that 1s permitted under 
humanitanan law but that would adversely affect the eryoyment of 
a non~derogabie right guaranteed in a human rights  onv vent ion t o  
which the state also IS party.31n The crux of this inquiry IS whether 
the non-derogabie human nghts provisions m the American Coni en- 
tmn expand or are redundant of the guaranteed rights that the 
United States forces were obliged to afford under common Article 
3 of the Geneva C~vhans  Convention The practical effect is that 
whicheier body of law provides the greater protection for Fanama- 
nian civilians will apply to Operation Just Cause. 

Comparison of relevant protections in the American Convention 
with those found Article 3 of the Civilians Convention and Pro- 
taco1 li reveal bath convergence and divergence m afforded protec- 
tiom. For this analysis, the most mportant of the nan-derogabie nghts 
m the American Convention are in Article 5 ,  'Right to Humane Treat- 
ment," and the "judicial guarantees essential for the protection af 
[the "on-derogable] nghts"320 Regarding the humane treatment 
obligation. both the American Convention and the "law of Geneva" 
have a common core of principles Both sets of norms expressiypra- 
hibit torture and cruel and degrading treatment 321 While common 
Article 3 prohibits "vmlence to life and penon ' and "outrages upon 
penonai dwlty;' the Amencan Convennon m similar broad language 
ensures every person "the right to have his physical, mental and 
morai i n t ed ty  respected ''3z2 Protocol 11, .4rticie 4,  merely elaborates 
the basic humane treatment provisions of common Article 3 of the 
Geneva Civilians Conlention 323 Where the American Convention 
goes beyond the Ciwhans Convention protections ~n the humane 
treatment area 1s in making specific protections atailable to "per- 

'.: 
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sons deprived of rheir liberty," requiring that they be treated with 
respect and dimity that accused pemons not be treated as convsted 
criminals, and that their punishments be designed for reform and 
Social readaptation of the The Article 3 Civilians Con- 
vention, humane treatment protections that are not included in the 
.4mencan Convention generally reflect Its purpose of protecting 
civilians in armed conflict, as indicated by i t s  prohibition on the tak- 
ing of hostages and the obhgation to collect and care for the wound 
ed and sick.'26 The comparison, therefore. with regard to fundamen- 
tal  principle^ of humane treatment. reveals substantial comergence 
in the protections offered by the two sets of norms 

Common Anicie 3 also provides an important counterpart to Ani- 
d e  27 of the American Convention m the area of judicial guarantees. 
Artlcle 3 prohibits "the passing of sentences and the carrying out 
of executions without previous judgment pronounced by a regular- 
ly constituted court affording all t he judmal  guarantees which are 
r e c o w e d  as indispensable by civhzed peoples''326 The article makes 
no specific mention of non-cnmmal actions, however, such as Intern- 
ment when absolutely necessary for the security of the detammg 

In this respect. the judua i  guarantees pronded as nan- 
derogable by Article 27 of the American Convention may afford some 
due process protections IO civilians who are interned in an internal 
armed conflict that otherwise would not be available under common 
Anicle 3 of the Civilians This may be a parncularl) 
valuable protection for ciriiians who are interned during an inter- 
nal conflict similar to that applicable in international armed conflict 
in occupation situations It provides a form of regular habeas corpus 
procedure by a judicial tribunal to determine whether the person's 
detention truly 1s merited as a security risk and also to ensure that 

rion bl a derogabie right onl) kmerican Convention art 7(i!  see T Merun N P ~  
now 30 at 26 62 n BU 
12.S~ Genera Civilians Conient ion art 3 

. .  
a m s t  detention or internment hare ceased to exnt 

Protocol I an -X31 
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nan-derogabie rights, such as the right to humane treatment, are not 
being abridged.32Q 

A final non-derogabie right worth noting is the right to life, found 
in Article 4 of the Amencan Convention.380 Common Article 3 of the 
Geneva Conventions does not expressly guarantee a nght to life ex- 
cept in prohibiting "murder of all kinds" and the "carrying out of 
executions without prevlaus [coun] The American Con- 
vention provision, however, includes guarantees protecting life that 
may hold special relevance to Panamanians who claim that United 
States actions denied civilian victims a "on-derogabie right to life.33x 
Article 4 states that "[elvery person has the nght to have his life 
respected" and ''["lo one shall be arbitrarily depnved of his ilfe:'333 
Professor Meron, in his study of this issue in the context of similar 
provisions in the Internatianai Covenant on Civil and Poiiticai 
Rights.334 concluded that "[dleath resulting from 'lawful acts of 
armed conflict'-as distinguished from deprivation of life as an act 
of retribution-might not be considered an arbitrary deprivation of 
life . ' ' 3 3 s  The determination of the lawfulness of the acts occur- 
ring in armed conflict which caused the death is made by applying 
principles like proportionality that form part of the "law of The 
Hague."s38 

Common Article 3 does contam one provision of s e a t  practical im- 
portance to civilians that is not found in the American Convention. 
This provision, desigmed to ensure at  least minimum respect for the 
iaw, allows an "impartial humanitarian body, such as the Interna- 
tional Committee of the Red Cross [I.C.R C 1,  [to] offer Its sewices 
to the Parties to the Conflict."557This so-called "nght of initiative" 
h a  enabled the I.C.R.C. on many occasions to gain access to prisonen 
and interned persons in Lnternai armed conflicts. These visits are 
often followed by an I C.R C report to the government concerned 

B'sSee mma note 328 
n80Amen&n Convenrlon an 4 IO sup70 text accamoaming note 313 
'"Genera Civilians Convention ar7 3(lKa) and (dl 

SmSAmencan Convenfron art 4(11 The nght to life under Article 4 slsv includes 

sTnfematmnal Covenant on Ciud and Political Puehta, OA Res 2200 21 TU GAOR 

"'see mpm text accampanylng note 211 

guideliner for imposition of the death penalty See i d  art 4(21-4(61 

312, at 63 64 
B"Geneva Civilians Convention art 3 ,  see Hampson mp7a note 312 at i o  
sslSee Hampson. mpm note 312, L 70-71 
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C. APPLICATION OF HUMANITARIAN 
PROVISIONS To OPERATION JUST CAUSE 

Oncr the armed conflict IS "charactenred" and choices are made 
concerning which sets of norms applg to the canflirt the task still 
remains of applying the relevant provisions within those sets of norms 
to the particular arcumstances This ordinarii) simple task 1s made 
difficult in an examination of rnited States conduct in Operatian 
Juat Cause by the lack of derailed. authoritatire reporting of the 
precise facts surrounding United States military operations Come 
quently. the analysis must rely largely on media and reports from 
interest a m p a  that are 'open ' cources Neverrheless. those sources, 
regardlers of their relnbilit> contain sufficient facts to raise impor 
tam question? concerning certain aspects of the conduct of Lnited 
States farce? m Operation Just Cause m light of the ' law of Geneva 

1 Arresfs. Defenfzom, h~terrogatruns, arid Seorehes 

Any examination of Cnired States conduct in making arrests or 
detentions. and conducting interrogations or searches must he ex- 
amined in hght of rhe general m i h t q  goal of overcoming the en ern:'^ 
resistance The 'law of The Hague' and ' the law of Genela' limit 
the conduct of military forces and provide certain pmtectmns for 
the cnilians who are innocent bystanders to the hostilities The law 
of occupation expressl? recognizes the needs of an occupying force 
to Tak? measures in its own security interests. while at the same tlm? 
extending numerous p r ~ t e ~ t i o n s  to civilians who are within the or- 
cupyng  force's poiver.3*" 

Regardless of the stage of armed conflict. internarional lam recag- 
nizes ~n an invading mthtary force a security interest that allows the 
forces to take certain measures affecting c ~ v ~ I n n s  x h o  fall within 
11s power that in peacerime ma) be impeimis5ihle as domestic con 
stitutional or even human rights vmlations The Geneva C n  bans Con 
vention m providing protections to certain civilians. expressl) 
recognizes rhis security interest m numerous prov~smne The f in t  of 
these p r m ~ s ~ o n s  found m the Convention LE Al.tirle 6 which permits 
an occupying power to derogate when 'absolute military security 
30 requires ' from rights of communication that a protected person 
has, when that person 1s detained "under definite suspicion of ac- 
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tivity hostile to the security of the Occupying Power''31' The most 
unportant recognition of the military force's security interest LE found 
in Article 27 of the Civihans Convention-the key provision that pra- 
claims those basic individual protections, but allows rhe conflicting 
parties to "take such measures of control and security in regard to 
protected persons as may be necessary as a result of war."342 This 
basic need for ensunng the ~ e c u n t y  of the rnvadrng force also LE found 
in Article 78. which permits occupying forces to intern protected 
civilians if necessary "for Imperative reasons of 

The basic actions of United States forces in arresting and detain- 
ing Panamaman ciuihans, or in conducting interrogations and 
searches for the purpose of protecting the security interests of the 
forces. are not senausly disputed. The Americas Watch Report, for 
example, concedes that the Civilians Convention clearly allows an 
occupying force to detain civilians who present security risks while 
hostilities continue and for a reasonable time thereafter3&' It ais0 
correct13 states that the occupier has wide latitude in determining 
security risks, the law does not require "probable cause" or similar 
standards for nan-criminal d e t e n t ~ o n s . ~ ~ ~  The report correctly con- 
cludes that under this "security standard,' ' the initial arrests and 
detentions of former civilian officials of the Noriega government were 
"probably permissible."346 The same may be said of the searches of 
Panamanian premises conducted by Lkited States forces Again, 
when they were performed for security purposes, protective mea- 
sures for the benefit of individuals such as probable cause, warrants, 
or other judicial authorization were unnecessary3" Thus, the per- 
sonal rights of Panamanian civilians under Panamaman law must 
yield to the "nece~s i t i e~  of warfare." 50 that United Stares soldiers 
may search for weapons and other prohibited articles that may supply 
a threat t o  the force's security 

""GenevaCndianr Conventian art 5 ,  see Picfei Commentaries supra nore 37 at 
57-58 The person newenhelens must be treated humanely Furthec, the anide can 
only be applied in indrvidual eases of an exceptional nature. when the existence of 
specific charges maker it slmoil certain that penal proceeding will follow This Art]- 
d e  should never be applred &! B result of mere ~urpiclon ' I d  a! 58 

Picref notes m thlr regard "A great deal IS thus left to the dliireflon of the Wrtlei 
to the conflict as regards the choice of means What 13 essential 3s that the measurer 
of cmi lm~oL the) adopt should not affect the fundamental right3 of the penan Con- 
cerned .Ai hasbeen seen. rhoserlghtrmusr berespectede\enuhenme&!urelofcon- 
srraint ace justified ' Pietef Comment~nei supra note 27,  at LO7 

B'%eneva Civilians Convention nrt 78. xes mwa text aeiompan)mg note, 265-07 

3"ld at 35 36. see a d  supm note 341 
""Americas Watch mpra note 69 at 30 
8"ld at 36-37 
d'LSee G van Glahn, sum note 189, at 59. @4, 97 
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Baturally. The assertion of security interests must b e  l eg i t imate  
The crux of allegations concerning United States conduct in this 
regard IS that many of the internees did not present security risks. 
instead. they were interned b e c a u s e  their Tiews mere contrary to  
those of the new Endara government or b e c a u s e  the United States 
wanted them as part of 11s drug investigations 348 The same concerns 
were voiced a b o u t  the scope of interrogations of internees-which 
reportedls explored areas such as political affiliation a n d  Ideologg-- 
and searcheT-ahich were not always restricted to looking for 
weapons or other dangerous materials 350 If the allegations regarding 
a b u s e  of "secunty concerns ' are true then numerous provisions of 
the Genera Conventions may have b e e n  riolated Here. the distinc- 
tion in stages of the confltct becomes especiaily relevant The law 
of occupation provides much more specific protections for civilians 
than the Geneva Convention provisions that would apply onis dur- 
ing the invasion stage Further, human rights standards that govern 
how a state treats its own nationals will operate to  assist Panama- 
nian civilians with respect to United States conduct only if  the con- 
flict 1s "on-mternationai. with the United States acting as agent" 
of the "leatimate" Panamaman government 

Under a characterization of Operation Just Cause as an tntema- 
fioml armed conflict, an a b u s e  of the security risks standard may 
cause the violation of numerous Geneva Convention articles. Regard- 
less of whether the arrests. detentions interrogations, and searches 
occurred dunng the inra~mn or occupation stage of conflict the 
"humane treatment" provisions of Article 27 of the Civilians Con- 
vention will govern United States conduct toward protected Panama 
nian c ~ i h a n s . ~ ~ ~  Its broad statement of protections, more in the 
nature of preamble than substantive guarantees. is not espec~all? 
helpful in these circumstances because they are not sufflcientl) 
specific to apply with precision to the Panamaman circumstances 
Nevertheless, it 1s a \ ahab le  statement of principle that couid form 
the basis of an assertion that. for example. certain interrogation or  
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search methods were too intrusive to comply with the "respect" for 
persons that LS demanded by the article.354 

Arrests and detentions of officials of Noriega's government for 
"political vendettas" 01 other reasons not related to security could 
pmmpt an mertion that violatiom of Article 5 4  of the Clmlians Con- 
vention occurred, if one concludes that United States actions oc- 
curred during "occupatmn'' of Panama Under Anicie 5 4 ,  public 
officials of occupied tenitory g e n e d y  are allowed to continue their 
functions as before.36b Nothing prohibits occupation authonties from 
removing these officials from their p o ~ t s . ~ ~ ~  Any removal of these 
officials from their offices and into a piace of internment, however, 
may constitute a prohiblted measure of coercion or sanctions against 
these public officnis.s68 Another occupation law provision, Article 
70, which applies not only to public officials but ais0 to all protected 
c i v h n s ,  may offer further support to a clam that civilians were m -  
properly detamed. That article prohibits an occupying power from 
arresting or prosecuting protected civilians "for acts committed or 
for opinions expressed before the occupation, or during a temporary 
interruption thereof. with the exception of breaches of the laws and 
customs of war"35e 

These particular occupation law prohibitions on YBIQUS forms of 
coercive behavior against protected civilians have no detailed 
counterpart for actions that may be taken by enemy military forces 
toward protected civilians dunng the invaion stage of the conflict. 
Nevertheless, broad prohibitions found m the ''respect" and "hu- 
mane treatment" provisions of Article 27,300 as weii as prohibitions 

S"Geneva Civilians Convention an 27 Its f in t  paragraph sratei 
Pmfected pemns are entitled. in all c~rcumnfances. t o  nmct for then per 
sons, rhex honour, their family rights, their d i g o u s  caniretions and PTBC 
flees, end their mannen and customs They shal  81 all times be hzmamly 
treated. and shall be pmtecfed especially W n s f  all acts of violence or  threats 
thereof and against 1nm1ts and public curioilty 

Id (emphana added) 
'l'Geneva Clvilrsns Canvention ut 64 s e i  s u p  text a c e o m p a ~ ~ n g  notes LO1 95 
3"SerG vonClahn.supmoofe 189, at 132,stcsupmtextaccompanylngnore?62 

Z f l T S e e  Genwa Cl"lll*"i Conventlo" arl 64 I t  States 
The Oecvpying Power may not alter the slatus of public officials or Judges 
m the occupied temroneg or ~n any way apply sanctions 01 take an) mearures 
of eeeremn or diJcnmlnafion against them. should they abstain from fulfill- 
mg their funcfronl for l e m n ~  of c~nlelenee I t  does not affect the nght 
of the Occupying h a e c  to remove public officials fmm the!? WSLI 

Id see G wn Olahn. m v o  note 188 at 138-36 137 n 17 
"lSer Geneva Civilians Convention art 54 
"* Id a~? 70 .  see supra text accompanying note 264 
a*"Ser siipro text accompanying nates 363.54 
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agamst "physical or moral coercion" and collective penalties and 
other measures of intimidation found in Articles 31 and 33. assist 
in filling any perceived gap in protections for situations in which 'oc 
cupation" 16 not effective.lB1 

Furthermore. the legality of any internment by invading forces 
pnm to 'occupation" d u m g  an international armed conflict LS ques- 
tionable in view of the restrictive language of Article i 9  and the 
development of the regulations concernmg internment as pan of the 
law of occupation and treatment of alieni within the enemy state's 
own territory The consequences of this mndusmn present a dual 
dilemma First, if internment is not allowed dunng the mvasion stage. 
then what is the United States or any other invading state to do with 
civihans who fall w i t h  Its power who do constitute genuine secudty 
riskso Secondly, far those same protected civilians, what protections 
are they entitled to from the invading forces m the absence of regula- 
tions governing the conditions of internment? No clear answers to 
these questions exist other than that general minimum protections 
such as those noted m the preceding paragraph will provide some 
limited guidance in this regard In any event, application of the 
detailed regulations concerning internment requires some kind of 
established control and admmistratmn by the invading force over the 
civhan p ~ p u i a t m n . ~ ~ '  Consequently, 'mternment"--in the sense that 
It is a legal term of art-~s incompatible with the situation of chaos 
that prevails during the invasion stage of armed conflict, and 1s c o m ~  
patible only with the conditions prevailing under occupation.3bq 

Under a charactenzatmn of Operation J u t  Cause as an internal 
armed conflict. allegations concerning improper internment of 
cmhans and questions concerning the proper scope of L-mted States 
mterragatmn and search practices must be examined against the  pro^ 

visions of common Article 3 and applicable human rights stan- 
The broad humane treatment standards of Article 3 .  like 

those found m Article 27 of the Civihans Convention. simhrly are 
difficult to apply to  the Panama operation a i t h  an? degree of preci~ 

'">See Gene\a Cir l l iani  Canienfian arts 31 ( No ph>ncal 01 moral coercion shall 
be exercised agarnrt pmfecred pemnr. I" panicular 1 0  obtain inlormatian from them 
01 from third oarties 1 and 33 ( '  collecfiie ~ena l i ie i  and hkeiwie all measurer of in. 
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sion.38' Application of those human nghts obligations of Fanama that 
are non-derogable to United States forces as "agents" produces much 
the same results.3es Whether common Article 3 allows internment 
of civilians is not addressed specifically m that article. The 1977 Pm- 
t o e d  I1 to the Geneva Conventions, although not obligatory on the 
Umted States or Panama as conventional or customary international 

lends credence to  a finding that the law concerning internal 
confhcts contemplates internment by its list* additional safeguards 
for "mtemed" Thu$ m internal conflict, the common core 
of broad fundamental protections concerning respect, dignity, and 
humane treatment are provided as counterweights to actions of 
United States military farces in conducting arrests, detentions, in- 
terrogations, or searches as "agents" of the Endara government. 

Cntics of Umted States actions affecting Wnamanian civilians were 
concerned about the lack of speed in repatriating mterned CIVII- 
ians Under the law of mcupation applicable m intemtmnai  armed 
confhcts, a c w h n  must be repatnated either "a soon a the r e a m s  
which necessitated his internment no longer e m ' '  or, in any event, 
"as soon as possible after the close of hostdities.''s72 These provisions 
are consistent with the security concerns of the occupying force that 
allow the extraordinary measure of internment in the f in t  place 3'3 

Therefore, as long as the security nsk to the occupier continues, in- 
ternment of those particular civilians who present security risks 1s 

permisabie. 

As a resuit. the  focus first should be on the obligations concerning 
procedures for determining at what point m time the person no 
longer constitutes a threat to the military force's security An absence 
of procedures for making these determinations under the rules per- 
taining to occupation could result m violations of several articles of 
the Civilians Convention. F m t ,  it may give the appearance of a pro- 
hibited collective measure under Article 33, which applies to any 
stage of the conflict 374 Secondly, Article 78, which provides the basis 

"'Ses Harnpran supra note 312 P I  68 ( '  If would appear premature t o  regard ar 
customary inrernafranal law thaie ~ ~ o v i ~ l o n s  which go beyond common Article 3 
which does have Chat rfafur 1 see also mnm text a e ~ ~ m n ~ n v r n a  note 37 
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of mternrnent for iecurity reasons. requires the occupier to establish 
a "regular piocpdure" for makmg internment decmons and for 
periodical review of internments Giren that internment is an ' o c ~  
cupation lau ' concept, the United States had no obligations regard 
mg internment rewew procedures during the invasion stage If 
Operation Just Cause is characterized as an internal conflict 
howeier, the human rights p r o r m o n ~  in the American Cornention 
on Human Rights may provide some support for Panamanian c n  hans 
in this regard ".' Most Lmportant are the non-deragable judicial 
guarantees of Article 2 i  of the American Convention that mas af- 
ford some depee of due proceis protections to interned c~nlians that 
otherwise would he unavailable m an internal conflict ?Ip Under this 
lo@c, interned Panamanians might be able to assert that this human 
nghts obligation extended t o  the United States agents ' and thereb) 
required them to proiide review procedures mmewhat like those 
available under the rules pertaining t o  owupation in international 
armed conflict? 

The final focus concerning repatriation concerns u hen. after the 
C O ~ C ~ U S ~ O ~  of hostilities. interned civilians must be released L'nfor- 
tunatel! the Civilians Conrention LS vague in this respecr, providing 
only 'a soon as possible '-a condamn of considerable discretion--as 
a guide Presumahlj the time should be based on the occupier's rea- 
sonable assessment of any continuing iecunty risk even after general 
hostilities have cemed As a general rule. houexer internment should 
cease when the actual fighting ceases. or at  least as soon as repatria 
tion can be organized. taking into account transportation and othei 
practical considerations Here again. under an tnfernol conflicr 
charactenzanan. non-derogable provisions of the American Conven- 
tion may protide Panamanians due process procedural protections 
to ensure that their liberty 1s not unnecessarily restrained ?*I 

2 Care for Sick and Wounded and Dtspfaced Ci~iltans 

Under a characterization of Operation Just Cause as an Interna- 
tional armed conflict. the United States forces owed a special dur) 

Xf  accampanjlng no 
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of "protection and respect'' to the wounded and sick that tran- 
scended the stages of In the case of "occupation," this 
obhgation is developed further by the Civilians Convention, which 
provides elaborate guarantees that the food and medical needs of 
the c i d a n  population w i l l  he met.3s3 If the resources of the occupied 
territory are inadequate to meet the population's food and medical 
needs, the occupying power has the obligation to bring in the 
necessary foodstuffs and medical The occupier also must 
ensure that medical and other health services establishments can 
continue functmnmg.38s In each case, however, these duties apply 
to the occupying forces only ''(Llo the fullest extent of the means 
available to it."38e Interned civilians in particular must be provided 
clean and healthy surroundings, and adequate food and clothingas'- 
requirements that also expressly are extended to internees m inter- 
nal armed conflict by Protocol I1 to the 1949 Geneva C o n ~ e n t m n s . ~ ~ ~  
Moreover, in "all circumstances" in internal armed conflicts, medical 
care IS to be provided the wounded and sick "to the fullest extent 
practicable and with the least possible delay."388 

What LS especially noteworthy about these medical and food pro- 
visions is that the) r e c o m e  the practical limitations of the military 
force in providing these S ~ ~ V L C ~ S  to the civilian populatmn. In each 
mstance, the forces have a goad faith obligation to do whatever prac- 
ticable to assist the heal  population 3Q0 Was It for reasons of prac- 
tical necessity that emergency assistance may have been limited to 
Panamanians who resided at the aid centers established by the 
United States forcePgl  Without more mformation. no judgment can 
be made concerning United States conduct ~n providing adequate 
care. The fact that United States authonties provided food and some 
emergency aSSmance to thousands of Panamanian clthens in the ear- 
ly hours of the operation, however, indicates that United States 
authorities made some effort in this 

97 



MILIWRY LAW REVIEW [Lol 113 

Protected ci i i l lms in occupied terntones also hare a righr to 
receive relief consignments of thmgs like foodstuffs, medical sup 
plies. and clothing 3e3 Relief organizations. such as the 1 C R C must 
be allowed to supply these relief consignments and to carrg out their 
relief acti>-ities in the termory where the conflict is occurring. sub- 
ject on11 to ' m p a q ,  and e.zeptzonal measures imposed for urgent 
reasons of security'' by the occupier381 Relief efforts also are 
recognized for internal conflicts by common Anide  3. I\ hich alians 
an impartial humamranan bod) such as the I C R C to "offer its ser 
V I C ~  aithout. however, requiring that the warring parties accept 
them.ds6 Protocol 11 may evidence some derelapmenr in this area 
however, with respect to interned persons. who "shall be allowed 
to receive individual or collectire relief 

Protected cnilians who are rendered homeiesr by the hostilmes 
constitute a special problem because the Geneva Conventions do nor 
conrain ang express abhgatms  concerning provision of adequate 
housing. Severtheless, IT would Seem that some minimum obligations 
should e x s t  Article 27 of The Civilians Convention, concerning 
"respect ' and "humane treatment ' may suffice in this respect to 
require some d e 5 e e  of protection in the nay of shelter for these pea- 
ple.39' h1sa. one might conclude that the general dutg to p r o i ~ d e  
medical care might provide some obligation m this respect Under 
these circumstances cntmsms of "appalling living condmona" that 
provided little privacy appear unreasonable The mportant fact 
IS That some efforri were made to prwide temporary shelter to 
displaced civilians Perhaps a standard of reasonableness. takmg 
into account the practical limitations of the military forces, would 
be the proper standard against which to measure Ymted States e f ~  
f a n s  The Same logic applies also to a characterization of the con- 
flict as ~nlernai.  the 'humane treatment' obligations of common 
Article 3 of the Civihans Canvenrion and Article 5 of the Amenran 
Conventmn on Human Rights ma) afford some degree of obligation 
with respect to shelter Protocol I1 also mag evidence some de\elop- 
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ment in this area with respect to i n m d  persons, who are entitled 
to "protection against the ngoun of the dimate."40z 

Humanitarian law places obligations on an invading military force 
to avoid destruction of the enemy's property, unless the necessities 
of war imperatively demand its destruction The Geneva Conven- 
tions also prohibit wanton destruction of p r~pe r ty . ' ~ '  Nevertheless, 
International law does not recome a right for o v k m s  to claim com- 
pensation from the enemy forces or from their own sovereign If 
military action causes the destruction of their private p i ~ p e r l y . ~ ~ ~  

3. Carefor  the Dead: Cremations and Mass Burials 

The Geneva Conventions contain several articles that oblige an in- 
vading force to account for the dead and to use proper methods for 
their disposal. The Americas Watch Report was especially critical of 
United States efforts in counting or otherwise accounting for the 
dead ( O B  Article 16 of the Civilians Convention contains the basic 
obligation in international armed conflict concernrng the civilian 
dead, requiring warring parties "[ais far as military considerations 
allow;' to "facilitate the steps taken to search for the killed . and 
to protect them against pillage and ~ l l - t r ea tmen t . ' ' ~~ '  Oddly, other 
than this provismn, the Civilians Convention contains only one arti- 
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cle pertaining to  care for the dead, and that article expressly per- 
tains only to mternees, requiring chat they be honorably buried in 
individual, properly maintained graves 408The bulk of the provisions 
concerning care for the dead is found ~n the two Geneva Conven~ 
tiom concerning the wounded and sick40* and also in the Geneva 
Prisonen of War Convention."O The provisions found in those con- 
ventions, however, pertain only to combatant, as opposed to civilian 
deaths (I1 Provisions pertaining to civilian dead m internal armed 
conflict also are lacking Protocol 11, m Article 8,  however, does pro- 
vide that "[wlhenever circumstances permit, all possible 
measure shall be taken. without delay, to search for the dead 
prevent their being despoiled. and decently dispose of them "u2 This 
pronsmn might be considered a reasonable statement of humani- 
tarian care of the dead that should be extended to international 
armed conflict as well 

Apparently. the standards pertaining to care of combatant dead 
were met by United States forces.413 Whether United States efforts 
a t  counting or otherwise accounting for Panamanian cwilian dead 
were reasonable in the circumstances IS unknown lli Regarding 
burned bodies and repons of mass burials. United States forces 
operated withm the standards for the treatment of combatant deaths 
found in the f in t  three 1949 Geneva Conventions (I5 Despite the fact 
that no evidence of cremations was uncovered. cremations are  per^ 

mitted under Geneva Convention standards only 11 hygienic reasons 
so demand (18 The same standard of hygiene concern applies to mass 
burials, which are permitted for hygienic concerns so long as the 
graves are properly marked so that the remains may be exhumed at 
a iater date for individual bulial."' United States forces, as prevmusly 
noted, followed these requirements far the two m m  bunals that they 
oerformed *lS 
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4. Obligations Countnbalamed by Necessity 

This brief application of several of the more publicized accounts 
of the conduct of United States forces  toward Panamanian civilians 
reveals an  absence of flagant,  intentional abuses of relevant 
humanitarian law prowaons. The rules concerning obligations owed 
owhans by enemy military farces  are designed to account for the 
realities of armed conflict Consequently, the obligations generally 
are counterbalanced by the practical necessity of taking account of 
the enemy force's secunty concerns and the limitations m supply- 
ing some of the mandated ass~stance imposed by the logistical and 
material realities of the armed conflict In all circumstances, United 
States conduct in this respect must be examined using a standard 
of reasonableness. Individual incidents of inexcusable conduct may 
occur an  particular occasions Kevertheless, examining the conduct 
of United States forces as a whole, the cited allegations do not rereal 
adequate facts to justify a conclusion that Umted States forces acted 
with culpable disregard of humanitarian law protections. 

V. INVIOLABILITY OF DIPLOMATIC 
PREMISES IN WARTIME 

While the military operation generally progressed as planned.4Lg 
two widely publicized incidents involving the treatment of foreign 
diplomatic p remms  by United States forces caused widespread 
criticisms One af the incidents grew out of the surpnsmg elusi~eness 
of Xoriega, who on December 24 managed to find refuge m the Papal 
Nunciature-the Vatican's embassy m Panama City j A 0  United States 
troops, in response, surrounded the embassy, sealed off  the neigh- 
borhood, shot out the Street hghts. searched autornobllei that entered 
and exited the premises, and bombarded the building with rock 
musLc.'2L United States personnel also assumed the role of conduc- 
ting direct negotiations w t h  the huncia. the Ambassador, for the 
release of Yonega.i2z Another incident occurred on December 29. 
when United States soldien raided and searched the Xicaraguan .4m- 
bassador's purported residence m Panama City. turning up a cache 

""Set %ash h s t  Dec 28 1889. at AI COI I ( Despite Problems. lniasion Seen 

Jan 10. IOBO. sf A12. eo1 j 
"'Newixeek. m p r o  note 121 at 26 Uash Post Dec 28 LY89 at 1 2 9  COI 3 
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of \reapans t23 United States officials subsequently admitted that the 
raid violated international 181% and offered an apology to 
Nicaragua 4 z 4  Xeveertheless. Nicaraguan President Daniel Ortega 
quickly retaliated by expelling twenty Cnited States diplomats from 
Managua 4 z b  Various critics claimed that both incidents rmlated 
established principles of international law, and in particular the 1961 
Vienna Conrention on Diplomatic Relations 426 

A .  THE NICARAGUAN DIPLOMATIC 
RESIDENCE INCIDENT 

1 Facts 

A short time after the ~ m a a o n ,  United States officials initiated 
B "moneg-for-guns" program that paid reward money to Panama- 
mans who turned over weapons and ammunition to the Amencans 4 2 7  

An enterprising United Stater citizen living in Panama Cit). who had 
provided accurate advice on several occasions concerning the loca- 
tions of \reapans. reported seeing weapons cached in a particular 
house United States soldiers responded to the tip at apprournatel? 
l i 30  on December 29. A few minutes after the soldiers arrived but 
before they entered the property, a chauffeured automobile \ \nh 
diplomatic iicense piates arrived at the house m The passenger ~n 
the automobile claimed that the residence was his, that he was the 
Nicaraguan Ambassador, and that the house was entitled to diplo- 
matic ~ r o t e ~ t l o n . " ~  Some confusion ensued mer the mdwidual's 

4"Wmh Paif Dec 31 1880 at &I C U I  5 Yeasueek mtpzn note 111 dl 26 
"'Wmh PO% Dec 31 1880 a t l l  col 5 President Bush called the rearcha w i e i  

up that shouldn f hare happened Id see Wash Pobf. Jan 1 1990 at A16 r d  
I Slcaragua alleged a 'second mvaslon of apartments occupied b i  813 diplomatic 
personnel occurred on December 31 1088 11 filed a formal prote~r uilh the 1 S Em 
bma) I" Managua Wmh Past Jmn 3 1890 sf A1 coI 5 scr a h  N e a m r e k  m p r n  
n n w  12, at LR 

c o l  1 Ueunweek supra nore 121 81 28 
ewsweek mgro noLe 421 at 30 W b h  Post Dec 31 1989 at kLti c 
'ash Post Dec 31 1889. at 416 COI 2 Wash 
s of the Office of The Judge 4diocate &nerd 
(11 S ~ i t i z e n  reirding IO Panama *as informant 

Wash b s r  Dei 31 1889 a f A 1 6  co1 1 4ddreis 
aim Dirision Office of The Jud e Advacare Gene 
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identit). and he did not h a r e  his diplomatic passport When ques- 
tmned further, he did not know the street address of the house or 
its telephone number'j' 

!deanwhile. the United Stares forces present a t  the house ?om- 
municated with their ~uper ior~ .  seeking instructions on whether to 
enrer the residence and conduct a search A diplomatic shield on 
the residence improperly was described as some kind of "decal" on 
the Coordination with the Amencan Embassy revealed 
discrepancies both in the name of the person claiming to be the 
Kilcaraguan Ambassador and in the address that uas listed in the 
Panamanian government directory as the diplomatic residence.434 An 
aide to the ambassador x ha u-as allowed to use a telephone located 
m the area for the purpose of obtaining renfsa tmn of the diplomatic 
status lor the United Stater forces apparently was unsuccessful 
Considerable time elapsed. and the search finally was authorized ap- 
proximatel) one and one-half hours after the Cnited States soldiers 
mitially arrived at the The search produced a large number 
of weapons. rocket-propelled grenades. hand genades, and ammum- 
tian jJ. Rnally. a Short time after soldiers conducted the search, new 
mstructmns directed them to leave the house and to return the seized 
itemi 

The Organization of American States (045). on January 8. 1990 
by a 19 to 0 vote passed a watered-down resolution that did nor 
specifically refer to  the United States, but expressed support for the 
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diplomatic immunity priiic~ples conrained m the Vienna Convention 
on Diplomatic Relations The Lnited States Administratiuii 
responded that the matter should not have been brought before the 
OAS because government officials prer iousl: had explained the 
mistake and had expressed regret at the incidenr Severthelei. 
the action of the OAS ma) be \leired as in 
c o n ~ e r n  that issues of diplomatic mvmlabilit 
rlonal comrnuna) 

2 Issacs 

One of the more challenging aspects of an examination inta the 
legal mues presented bath bg the search of the S ra ragaan  Am 
bassador's residence and Umted States actions at the Papal \ u n  

. .  I.. 
, . .  . . T  
. ,  .. . . . .  
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Very few legal principles exist that have specific wartime apphca- 
tion to treatment of diplomats. Customary international law on the 
treatment of diplomats in wartime essentially is confined to ensur- 
ing that diplomats from neutral and belligerent states are assured 
safepassage, or "safe-conduct," to their sending states. This prac- 
tice of allowing written safe-conducts to guarantee the safety of 
diplomats during wartime was established by the Middle Ages,443 
became part of the famous Lieber Instructions in the American Civil 
War,444was adhered to regularly during the World W a r ~ , ~ * 5  and even 
found Lts way into the United States Army's Field Manual on the law 
of land warfare, FM 27-10 ub 

Substantial development also occurred m establishing a practice 
of allowing neutral embassies to represent and safeguard the 
diplomatic interests of one party t o  an armed conflict m the territoo 
of the other party to the conflict u7 That latter development 1s 
especially interesting for several reasons It encompasses the estab- 
lished practice of allowing enemy diplomats, with their families and 
possessions, to leaw the territory of the belligerent state without 
interference The diplomatic residence that IS left behind, along 
with the embassy, remains protected by the nght of inviolability- 
although this protection actually is assured by the neutral embassy 
that agreed to safeguard the enemy state's diplomatic interests 
If these enemy dqlornatic premises continue to be treated as in- 
violable in wartime, then certainly no less degree of priviiege should 
attach to the diplomatic premises and residences of neutral envoys 
who remain in the belligerent state. 
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These developments in customary international law, of course, do 
not estabhsh precedent that apphes directly to the issue of inviolabh- 
ty of diplomatic premises and residences of neutral states in war- 
t h e .  Nevertheless, they are Illustranve of practices which reveal that 
diplomats are allowed certain privileges and are accorded certain 
protections in wartime that are not available to other persons from 
neutral States who find themsekes in the contested territor] of a 
belligerent state 

b Customary Rules Under the Various "Stages' of Conflict 

Additional customary internatmnai lam- norms concern the Wua- 
tion of the neutral diplomat who is accredited to a belligerent state 
and 1s found there by the  other belligerent m territory under the 
military control of the latter.'5n These rules are important because 
they a@m.ntly supplement the modern rules cancerrung treatmenr 
of neutrals that are found m rhe 1949 Geneva Civihans Convrntion 

As dlscussed previously, distinctions emst between the vlvasion and 
occupation stages of conflict 4b2 In the occupation stage. the invading 
military force is concerned principally with restoring order this re 
quires some kind of admmmstratmn of the occupied territory One 
important aspect of occupation howeyer, IS the pnnc~ple  that sover- 
eignty IS not vested in the occupying power The Geneva Ciwhans 
Convention implements the principle through articles ensuring that 
minimum alteration. subject to restrictions that are necessary for the 
security of the occupying force, should be made to the existing ad- 
mmstration. legal s>stem. economy, and general life of the communi- 
ty'j' In practice, states general15 continue to apply local laws d u r ~  
Ing the occupation. subject to security considerations To the   ex^ 

tent possible states also are expected to administer foreign affairs 
pertaining to the area under occupation in the same manner as the 
dispossessed government was obliged to  act je6 

Applying these  principle^ concerning occupied terrirory to the 
treatment of neutral diplomats can be difficult The fen principles 
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of customary International iaw that do exist an the subject, however, 
provide an idea of how the law of war and diplomatic protection 
re@mes may be reconciled One prominent commentator an diplo- 
matic practice the continuing mviolabihty of mplomats m ter- 
ritory under the "militaly control" of an Invading belligerent.467The 
neutral diplomat's inviolability continues as long as his actions are 
harmless-that is, so long as he refrains from acts that prejudice the 
military interests of the occupying force.468 Oppenheim and other 
authorities stress the impartial and courteous treatment that these 
neutral diplomats are to receive, as well as the rule that they must 
be permitted as much freedom of action as the necessities of the war 
aiiow Exactly how far the necessities of the war may restnct the 
freedom af diplomats is unclear, but penuasive authority exists for 
the proposition that the diplomat who chooses to remain m the oc- 
cupied terntory cannot expect to eqay all his privileges and im- 
mumties to their full extent.4bo 

For an occupying military force, the return to a d e p e e  of normalcy 
must account for wartime secunty considerations."' For neutral 
diplomats, this means that their actions cannot be allowed to pre- 
judice the military interests of the occupying force. The important 
remaining question-to what extent the necessities of war ailow the 
privileges and immunities of neutral diplomats to be restncted-is 
not answered clearly by the law of armed conflict pertaining to 
belligerent occupation. Consequently, if one assumes that the locale 
of the Nicaraguan Ambassador's purported residence was in an area 
of Panama that, at the time of the search, was under United States 
military occupation, and undisputed military necessity demanded 
that the United States forces seize weapons known to be inside the 
residence, the law of occupation still does not clanfy the options 
available to United States forces for ensuring that their military in- 
terests are not prejudiced by the potentially harmful acts of the 
neutral diplomat in storing the weapons. 

'*'L Oppenhelm. mpm note 24 at 6 i6 .  FM 27-10, at lB2. para 648 G "00 Glahn, 
supro note 1SB nf 87 Thrs IB consistent xifh the interesting provision m the Lieber 
lnirlvctloni 'The functions af Ambw-isadon. Mmlstera. 01 other diplomatic agents 
accredited hy neutral powen to the hostile government c e a ~ e ,  SO far a re@& the 
hplplaced gmemment, but the conguenng or mcupymg pwer u m d ~  m o w s  them 
a~ Lemporarily accredited t o  itself" Lieber Inifructmns. 1863 Article 8. w o l d  tn 
D Sehindler & J Taman. mpra note 37 at 5 ,  see 0160 G van Glahn. mym note 188. 
at 32 .'"E Saraw, sum note 447, at 342, 9 364(bl, see L Oppenheim, supm nore 24, 
at 676, FM 27 10. &f 182. para 649. G YO" Glahn. mpa note 189. at 87 

"Wee mpra text accompanying n o w  340 43 
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A strongpr argument can be preienred for limiting the \\amme ac- 
t~v~r ieh  of diplomats during the "m\asmn" rrage of the con 
that bituaiion of chaos. rhe foremost consideration ot rnhtar! 
15 attaining rhe military obiecrnr of iubduing the rncm) io 
If iolthers ~ C U I I W  hiistile fire ii hile engaging in combat the! 
petted to defend thembelLes and to subdue the enemi b) returning 
the fir? 4''' Soldier? r h o  reieire hostile fire from diplomat, of states 
that are considered neutral cannor be expected to refrain from defen~ 
ding themaekes or subduing rhia new enem) iirnpl? because ui the 
aisailant b diplomatic pmteititrnb Like orher ' pror?cted' claseb of 
perron--i\ herher ordinar? <wilian> medical personnel. pn~oner .  

-diplomat& u ha abuse rheir itatub 

pend on R hrther [he threat emanating from rhe premises h a s  suffi 
I I P ~  ro make 11 a militdn objecrivr that required a defeninr militar? 
response Reliable information that the reaidente harbar\ d iubsran 
tial arms carhe. 111 cnmmFtaiices such as those surrounding the 
Uiiaraguan Ambassador I purportrd resdencu. could justif! under 
the "militar) objective ' theory a lifting of rhe abused iirivilege oi 
diplomaw mi wiabilii) Io.' A subsequent entr) and aeaich to ~ ~ C O I P ~  

weapons ro iubdue the threat i w u l d  hc  C , ~ I S I S ~ ~ I I I  w.lth this line of 
reasuning 

Thus far, the discussion has applied rules that presume rhat thP 
canmct in Panama ra international in character Certain statements 
from L-nired States officials. undoubted15 made m r h  political con 
sequencer in mind indicated that the Cnited Stares operation was 
 no^ directed against Panama. but rather against XUoriega loyalists ~n 
the illegitimate Panamanian government. As discussed earlier the 
United States operation under this theory \vas nor an ~n\asmn of 
Panama but rather an intervention by United States forces LO amst  

f 
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the "le@timate" Endara government in defending democracy in its 
internal conflict against forces ioyai to  N ~ n e g a . ~ ~ ~  Furthermore, the 
agency relationship that this establishes far intervening farces with 
the legitimate government means that the relationship of m e n e n -  
ing forces with the "illegitimate," or rebel, forces i s  governed by the 
rules pertaining to non-international armed conflict.467  log^ 
necessarily extends the agency relationship to  other aspects of the 
intervening forces' interaction with the State in which the conflict 
occurs As a result, the mtervemng state cannot da anything with 
respect t o  neutral diplomats that the leatimate government of the 
state involved in the civil war could not do. The practical effect of 
arriving at this conclusion is that it shifts the analysis from the realm 
of law of armed conflict into the realm of the law of diplomatic 
relations. 

c Inviolability Under Conventional Humanitarian Rules 

The dhcusaon thus far has focused on the customary lnternational 
law of armed conflict that applies to neutral diplomats. The reason 
far the emphasis on customary law is the lack of conventmnai Inter- 
national law of armed conflict rules that apply directly to neutral 
diplomats. Nevertheless, two articles m the 1949 Geneva Civilians 
C o n v e n t ~ o n , ~ ~ ~  Articles 4 and 6 ,  provide some guidelines that are ap- 
plicable to the subject These amcles apply, however, only If the 
Panama operation LS an "mternarional" armed conflict 4n8 If one ac- 
cepts the premise that United States farces hy invitation were 
assistrng the legitmate Panamaman government m its mternal armed 
conflict, then only common Article 3-the only article of the Geneva 
Conventions that apphes to  non-international armed conilct-would 

Common Article 3.  however, with its general humanitarian 
norms, offers no relevant guidance for the treatment of diplomats.4'l 

Examination of Articles 4 and 5 of the Geneva Civilians Conven- 
tion provides Some idea about the extent of protections that the con 
ventianal law of armed conflict offers 10 neutral diplomatic penon- 
nel Article 4 defines the classes of civihan persons that are protected 

eneja Clrlllani conrent 
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by the convention Its first paragraph reaffirms the principle found 
in common Article 2 that the convention applies at  every stage of 
the conflict.ir2 The second paragraph creates an important excep- 
tion in this regard with respect to neutral persons. Ir states that 

[nlationals of a neutral state who find themselves in The terntor? 
of a belligerent State shall not be regarded as protected penans 
while the State of which they are nationals has normal diplomatic 
representation in the State in whose hands they are.''47i3 This p r o ~ i -  
sion excepts from the coverage of the Civilians Cornention only 
neucral persons UI the te rn ton  of a 'behgerent" state and not those 
who are in occupied territorydi* The quoted prov~s~on IS limited 
thereby in application to the relationship that aiready e m t s  between 
the neutrai cinlian and the  state of his location The neutral person 
whose diplomatic representatives remain in place thus finds himself 
in exactly the same legal position as he would be I f  the state \\ere 
at peace 1 7 6  The logic behind this conclusion 1s that ,  80 long as the 
person's diplomatic representatives continue to function he can call 
upon those diplomats far assistance and protection For these 
neutral individuals the protections guaranteed b? the Geneva 
Civilians Canvention are unnecessary 

By inference Article 4 recognizer that. even during armed con- 
flict. diplomatic practice between neutral states and the belligerent 
party to which the diplomats are accredited continues to accord cer- 
tain protections to these neutral people A Iog~cal conclus~on from 
this is that if protections are to he guaranteed to diplomats. then the 
diplomatic function must be allowed to continue m operation 
Because the principles of privileges and immumties are neceasaq 
corollaries to the aperation of the diplomatic function 47- normal 
diplomatic Immunities. including the principle of mwolabht: of 
diplomatic premises, must continue to function unimpeded 

This analysis complements the discussion of the agenc) ' theory 
of the United States operation m Panama If one accepts the premise 
that the United Stares acted on behalf of. or as an agenr of. the 
"legitimate" Panamanian government. the llmted States relation 
ship with neutral diplomats in Panama cannor he such that it im- 
pedes the diplomats right 10 inviolability of prmises-just as the 
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Fanamanian government would be prevented from infringing in- 
violability. The analpsis does not, however, complement the "military 
objective" theory, which allows some infringement of inviolability 
if military necessity demands it In that smation,  which con- 
templates a chaotic environment that exists in the midst of t h e m -  
vasmn, "normal diplomatic representation" under Article 4 cannot 
comport with reality The consequences that flow from this cannot 
allow the same loscal progresaon that, wlth respect to  the "agen- 
cy" theory, concluded that normal diplomatic unmunities must be 
allowed to c ~ n t i n u e . ~ ' ~ T h i s  does not mean that the "military objec- 
tive" theory 1s mvahd. It conflicts only with the inferences drawn 
from the omission in Article 4 of standards for determining the pro- 
tections to be accorded neutral civilians and their diplomats who find 
themselves in the non-occupied terntory of a belligerent state 
Because the "military objective'' theory also IS inferred and little 
evidence exists to indicate whether these theories correspond to 
firmly established state practice, the law in this area appeam un- 
settled. 

The law 1s only a little more firmly established with respect to 
neutral pemons who find themselves in occupied territory Article 
4 ,  by excepting out neutral pemons who find themselves in the hands 
of the behgerent state, retarns under its protection neutrals who find 
themselves in the hands of an occupying powerAeO The Convention 
does not exclude neutral diplomats from its protections, and It 1s 
logical that these civilians benefit at least as much as other neutral 
civilians Examination of the Civilian Conventmn's articles. 
however, shows that the treaty emphasizes special protections for 
categories of civilians such as children, the aged, the infirm, and 
those persons w h o s e p b  It IS to provide relief to these persons.6sx 
h'eutral diplomats are not addressed as requmng particular protec- 
tion Consequently, other than general humanitanan protections that 
are available to all neutral civilians under the Convention. diplomats 
receive no special protection. Inviolability of diplomatic premises or 
residences, therefore, is not included as a protection guaranteed by 
the Geneva Civilians Convention 

The extent to which dipiomatlc mrmlabhty IS protected by the law 
of armed conflict during an occupation consequently must be deter- 
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mined in light of customary International law i'nfortunatelg. 
customary international law does not provide a wholly satisfactory 
answer Although inviolability of diplomatic premises is a recognized 
principle under the customary mternationai law of armed conflict. 
It exists alongside the occupier's recagmzed meres t  ~n restoring 
pubhc safety and order. and m ensuring its own security These eoex 
isting princ~ples prompted the inference that they must be balanced 
against each other a h e n  they conflict As a result. neutral diplomats 
cannot be allowed to prejudice the military interest of the occupy 
Ing force Nevertheless. state practice does not divulge to what ex- 
tent the occupymg force may infringe the diplomatic mwlabihty 
to satisfy Its security concern 

Article 6 of the Geneva Ciwiians Convention recognizes the con- 
cern of occupying forces for protecting their secunt) It allous the 
forces to derogate from providing the protections "under the pre 
sent Convention" that could harm their security when a 'protected 
person 15 definitely suspected of or engaged m actmties hostile to 
[their] security."4s4 Although Article 5 appears to offer a means for 
limiting protection available to neutral diplomats who threaten the 
occupier's security. CIUEBI. exammation rew-eals that the article 1s 

limited to curbing only those rights and pnwleges that are provided 
under the Geneva Civilians C o n ~ e n t m n . ~ ~ ~  Having already estabhshed 
that diplomatic ~nviolabdity IS not one of the protections extended 
by the Convention,4ab any assertion of Article 5 as direcr authorit? 
for restricting Inviolability of neutral diplomats during an occupa- 
tion E futlle Nevertheless, the prowion may hax-e some h i t e d  value 
simply for its recognition of wartime security concerns during oc- 
cupation that allow some restriction of protections generally mai l  
able to c~vilians m occupied territories 

d Summary: Inviolability Cnder the Law of Armed Confiict 

Neutral diplomats are not free under the l a u  of armed conflict to 
conduct themieives in a manner contrary to the interests of the Stare 
m whose hands they find themselves The Status of humanitarian 
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law concerning measures that may be taken against diplomats who 
abuse thew neutral status is not resolved in thm area of international 
law, but the law af armed conflict does contemplate at least some 
infringement of the nght of inviolability in the interests of military 
necessity. The law concermng the extent of permkible infringement, 
however, remains undeveloped. Another international law r e w e ,  
the international law c a n c e m g  diplomatic relations, elaborates the 
protections available to neutral diplomats that remain vague under 
the law of armed conflict It supplements the foregoing concepts of 
wartime diplomatic mwalabdity and, to some extent, praddes @eater 
protections to diplomats that wiii prevaiiin those instances over the 
vague humanitanan law  guarantee^.'^' 

4 Inmolability Under the Law of Diplomatic Relatiom 

a.  The Principle of Invioiabihty 

Emmanes af foreigm princes commonly received special considem- 
tion in ancient times, and pnvileges and immunities for diplomatic 
personnel have been established in modern international law for 
quite some time.488 The N ~ S  evolved out of a functional necessity 
for the orderly and effective conduct of friendly relations between 

They imply that the receiving state is obliged to afford a 
higher degree of protection to diplomats than 1s accorded to private 
p e r s a n ~ . ~ ~ ~  In this respect, immunities accorded to  diplomats are ex- 
ceptions to the general ruie of territorial jurisdiction Ancillary 
to diplomatic immunities are the principles of inviolability of the 
premises of the diplomatic mission and of the envoy's residence 492 

Both the mission and the residence are inviolable to the same ex- 

"'See Pictcl Commentaries S U ~ N  note 27, at 51 Picfet states l l l f  diplomats do 
not e q o i  more favorable treatment as a result of infernational customan lam they 
must be accorded the full benefit of the C o m e n t m r  provisions Id The convene 
iifnation rhere diplomats do ewoy more farorable treatment under c ~ s t o m a p  in- 
ternational law logcalli a l lmi  that law foprereloverfheciriliansconvenriani pro- 
%isions Since the Cirilians Convention doer little tu protect neutral diplomats 
c u s t o m a ~  inrematianal law concerning diplomats now, largely replaced by the Ylenna 
Convention on Diplomatic Relalionr becomes especiall) imponant 

"DRe~faIemenf. mpm note 211 at 4% R Sen A Diplomat 5 Handbook of l n re rna  
lienal Law and Practice SO (1978) 

4'sReilaTemenf. mpra note 241 at 4% 
'"R Sen mpm note 488. at SO .<nlcle 29 of the 1961 \lenna Convenrlon prmldei 
The penon of a diplomatic agent shall be mvlolable He $hall not be liable t o  m y  

form of arrest 01 detention The receiving state shall treat him a i t h  due respect and 
shall fakrall appropriareptepntoprevenrani attack on ha person. freedamordlgm- 

ggmr m  me afrnpiomotir ~rttziesrr and inimilunmes &cent L ~ I I P B  
Kingdani Emnence. i s  A J I L 641 119851 

'-See B sen, "P" "ofe 488 at 93 
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tent,  notwithstanding that the residence 1s iegarded as part of the 
personal immunitr of the diplomat. whereas the mmolahiht~ of the 
mission 1s attributed to the sovereigntl of the sending state 

Vntd the end of the 1860's. customarb international law was the 
exclusive source of law governing missmns 484 In 1961, the customan 
law of diplomatic immunities was codified in the Vienna Canien 
tion on Diplamatic Relanons 4 p 5  The great majorit: of states harp 
ratified the Vienna Convention. including the United States. which 
ratified the Cornention in 1972 a*6 Article 30 of the Vienna Conten- 
tion state5 that ' (tlhe pnrate residence of a diplomatic agent dial1 
enjoy the same mimlahilit? and protection as the premises of the 
mission." and thereby incorporates the provisions of Article 2 2  
which details the immlability of the m m m n  jy_ Article L E  piaces 
several responsibilities far ensuring ~miolahilny on the host recen 
m g  state Its officials may not enter the mission or residence unless 
the head of missLon consents. and the receiving %ate 15 also under 
a special dut) to  take all appropriate steps to protect the m1ssmn 
or residence against any intrusion or damage and to preren~ an) 
disturbance of the peace of the premises or impairment of Its digni- 
ty.ieB Special provision IS made for ensuring that the premises are 
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immune from search and other judicial processes.4gs The receiving 
State therefore is obligated to adopt special measures over and above 
those It takes to discharge 11s general responsibility of ensuring 
order.5o0 

The law of diplomatic relations thus appears to inciude me& 
established rules concerning inviolability that govern the relation- 
ship between the receiving state and the diplomats that are stationed 
in the receiving state The duties in the Vienna Convention, however, 
specifically apply to the receiving state. Relationships between 
diplomats and third parties, such as wartime invading forces or oc- 
eupien, are not addressed. At least one state that participated in 
the implementation af the Vienna Convention. The Netherlands. 
recognized the problem and stated that the International Law Com- 
mission's draft articles were written to cover peacetime. while the 
law of war C O V ~ I S  wartime No record exists, however, 
that the statement became the prevailing view In any event, the ex- 
clusion of wamme application of the Convention is unlikely in \ieu. 
of the ex~tence  of two articles, 44 (concerning assistance to 
diplomats m leax-ing m case of armed conflict) and 45 (concerning 
third-state and receiving state protection of a belligerent state's 
diplomatic interests), that hare specific wartime application Fur- 
thermore, nowhere does the Vienna Convention specifically exclude 
wartime application of Its provismw. Because war does not make 
it impossible to  perform the obhgmans of the Vienna Convention 
the Convention has continuing applicability in wartime jo3 

Accepting that the Vienna Convention applies m wartime. it would 
be illogical to conclude that it did not continue to protect diplomats 
in situations in which the recemmg state no longer IS able to 
guarantee the protPction. In those cases, which are analogous to 
Situations of occupation as well as invasion, rhe responsibilities of 
providing diplomatic protections must pass to the power able to pro- 
vide them The situation IS. as Lieber concluded in his famous 1863 
Instructions [ o  the Lnited States Army, as though the neutral states' 

Is1 obligation towards a dip1 
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diplomats were 'temporan11 accredired to This con~lusmn 
applied to the Panama operation would requm the United States 
to he responsive t o  the i ienna Convention P ~ O V L S ~ O ~ S  in its relations 
with neutral diplomats. Funher, I f  one accepts the agency theor? 
of United States intenemion the United Stares 1s eien more direct11 
obliged by the Vienna Convention because Lt 1s acting on behalf of 
the Panamanian government as though the L-mted Stares were the 
recering state The premise that the Yienna Convention obiiga- 
tmns are apphcahle to third-state intenening forces IS supported fur 
ther by the United Kanans practice of calling on member states. 
through annual resolutions. to report all serious iiolationa of diplo 
matic immunities to the Secretary General Most reports natural- 
ly concern peacetime wolations Man). such as a November 1983 
report from the Soviet Union objecting to ' criminal acts ' commit 
ted against its diplomatic mission and citizens by Lnited States 
soldiers during the imas~on of Grenada appl) Vienna Cornentian 
rules to \ \a r tme scenarios jab 

b. The Issue of Lirnmsians an Inviolahilit) 

Haring established thar the law of diplomatic relations Continues 
the principle of diplomatic ~n\iolabiilt? during wartime, and that It 
applies the receivmg state obhgations toward diplomats to  thud part? 
states that fmd diplomats within their control. the examination next 
must consider the extent to which inviolability ma? be limited The 
m u e  1s espec~all? relevant because. to the extent that the lau of 
diplomatic relations provides greater protection to diplomats than 
the law of armed conflict. then the greater protections mill appl) "'@ 

In\iolahiiit) of diplomatic premises does nor mean thar the? are 
extrawrritanal jl"The) are aubject to the host statesjuriadirtron to 
prescnhe. adludicat? or enforce law L1l This means that the dipiomat 
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IS expected to pay due regard to fire and police codes, and other laws 
and reguiatiom for the maintenance of public health, order, and safe- 
ty.612 Therefore, the Nicaraguan Ambassador's statement subsequent 
to the December 29 search that "[tlhe relevant thing is the violation 
. . . (nnce] [w]e have the right to have 
anything in our embassy" was not correct The statement does 11- 
lustrate a serious deficiencyin the obligation of diplomats to  respect 
host receiving state laws-the lack of the receiving state's ability to 
exercise itsjurisdiction to  enforce its law Largely because of the 
importance of reciproaty in diplomatic practice, the unwillingness 
of states to enforce their laws in such a manner that would interfere 
with diplomatic premises has evolved into a customary rule of Im- 
munity from exercises of judicial authority without the consent of 
the diplomat's 

[not] what they found 

Nevertheless, some states, including the United States, advance a 
theory of implicit consent in those cases ~n which public safety 
demands an  exception to  mviolability. While these states generally 
admit the absolute immunity of diplomats premises from exercises 
of judiclal authority, they contend that certain public safety cir- 
cumstances are of such "genume pubhc emergency" that theyjustify 

"lid 5 466 comment a. see B Sen sups note 188 at 77 91. W Franklin. supm 

"'Wash Port. Dec 31, 1888, at A16, COI 4 
""Vienna Convention an 41(1) ( '  II IS the dur! of [diplomats] to respect the laws 

note 447. at 184 

and regulation3 of the receiving State 'I see Restatement mpm note 241 4 466 corn 
ment c 

",Id ILC Repon sup?" note 183 at 86, Commentary 10 Draft Article 20 I the 
premises musf not be entered even m pursuance of ajudiclal otder' ) The folloarng 
statement from Secretarb of State Buchanan m 1848 ~ u m m a r l i e ~  well Lhe principle 

[Tlhe ieildence of the miniitel ihauld e ~ o l  
of all compvlsurv pmceis Within 11s I i m i f ~ .  an 
IK nghtfulli entered at all rithout the con~enr 

~n ahich the mlnisler resides and for which II 

t) ww emphwned in a a d  cwe from 1935 mmolvmg the uresl of the Iranian hlmarer 
IoLheL S alElkron Mapland iordi~rdedgconduerfollonmgrheaner~ofh~schauf- 
feur for a v i ~ l a l l ~ n  of local traffic laws The charge againrt the Minister x w  dismissed 
~ U D  houn liter and the oifending pollee officen *ere fired The Secretan of ?fare 
expre,ringfhpapologiesufthe U S Gawmmenl said 'If should beobrwour thatthe 
unhammmd mnducr of official relations between countries and $he avoidance of fric 

In  conseguence or an 
m e m  p i m d  zn E WOW s u m  note 447. at 301 # 328 me lmponance or m p m  

emanating from 
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an intrusion Into the premises.jlr The United States position 1s ex 
pressed m its 1958 response to the International Law Commission's 
draft of the current Article 22 prowaons on mvmlability. It agrees 
with the p m a p i e  of inviolability absent consent. but adds that "such 
consent will be presumed when immediate e n t q  is necessa" to  pro^ 

tect life and property, as in the case of fire endangering adpcent 
buildings"i'7While the Umted States and other concerned states fail- 
ed to have a public safety exception included in the pronsmns of 
Article 22 of the Vienna Convention, Its exclusion appeared to be 
less a case of disagreement with the principle chan a general fear 
that any express exception to imioiabiiity of diplomatic premises 
could lead to abuse by the receiving state."18The recent Restatement 
on United States foreign reiasions law supports an apparent cansen- 
SUE that emerged at the Vienna Conference an the subject It recop 
nized Khat. although no public safety pro~isian would be included 
in the Vienna Conrention text, cases of genuine public emergency 

g State to take measures to minimize an  

Whether United States officials applied an  imphat public safety 
exception m authorizing the December 29 search of the Yicaraguan 
Ambassador's purported residence 1s not public knowledge If the 

"6Japan m its response to the ILC draft concerning the iniialablllry Proihlans of 
the current Anlcle 22 expreued concern that the language ww too absolute and that 
~f needed t o  express more clearly the du t i  of the head of mlsslon t o  cooperate x l lh  
recemng stale authorities 10 the cwe of extreme emergency such = fire or epidemic 
ILC Repon supra note 393 at 120 Srirzerland's Permanent Observer at the U h 
expressed a ~imilar concern with the draft. stating hi3 ~fale's underrtanding that 'in. 
violability of mision premmes does not preclude the raking of appropriate steps to 
extinguish a fire likely t o  endanger the neighborhood or I o  prevent the COmmmlOn 
of acnme Id al 130 Atthe fol lormg VmmaCanfe 
article onmvlolabdxy ofprerniiescame underfurtherlerut 
by Ireland again reyntered ~ t s  concern and proposed an B 

for  >"$Len 
smn mlght h ab-enr and unable t o  proulde consent Offrelsl Records U U  Conference 
on Diplomatic lntercoune and Immunifiei. \lenna 1861. at 136 [hereinafter Vienna 
Records] Mexlco and Sgun dsc rubmlrled 'publlr danger ' amendments Id 
S h m  m p r o  note 57 at 388-86 (legal position 13 uncertam. but jurtificaflan might 
be pleaded by virtue of Lmplied consent 
E Densa Diplomatic Law 82-84 (1876) 

"-1LC Repan supra note 493. at 136 ( U S  hore Verbale of Feb 31 I958 from rhe 
Acting Repre~nta fne  of the U S  t o  the United Nations) 

cg \lenna Recadr.  supra note 516. at 135-42, see B Sen mupm note 486 
at 86, E Denza, supra nore 616 sf 83-81 

mjs\~ennaRecords, supranote 516 at 138(1tar~menfofCanadaeipreisingrhe con. 
iensusl. Re~fafemenl supra note 241 p 466 comment a ( '  consent to e n m  on 
dlplomallc p c e m x r  mlghr be mumed m apela1 elrcumlfanie~ I and 9 466 repaners 
note L ( The presumptmn of COnJeni LO enter premaes I" emergenq I3 express- 
ed only ~n the Consular Conrennon but IS not neceasanl) precluded In respect of 
diplomatic mi~slons > 
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standard enunciated by the Umted States in its respome to the draft 
provisions on inviolability was considered, hawever, a strong argu- 
ment could be articulated that supported the entry and search. The 
specific factual circumstances are very important in the determina 
tion By considering a number of facton, including the proven 
credibility of the American informant, the genuine fear of guerrilla 
counter-attack so long as Noriega remained elusive, and the fear of 
a costly battle with substantial loss of life and damage to property 
if the search was delayed, the United States search could bejustified 
under an implicit public safety exceptmn.ixo The exception would 
not apply, however, unless the United States soldiers knew that the 
residence was a diplomatic residence, since it presumes an implied 
consent to a waiver of inviolability Ironically. if the soldiers were 
alerted at =me pon t  that the residence might be that of a diplomat- 
as they surely must have been by the presence a t  the scene of the 
mdimdual who had a t  least some indicia of diplomatic status6*'-then 
the apparent exigency presented in this particular case IS piaced in 
sufficient doubt so that the application of the public safety excep- 
tion loses its persuasiveness. 

Umted States mihtaq forces lrkely would apply some kind of public 
safety exception to diplomatic inviolabiiity.s22 It has the added ad- 
vantage of bemg compatible under the law of armed conflict with 
the predominant concern ~n occupied terntory with restoring order 
and security,jz3 The exception also is compatible with the self-defense 
elements of the "military objective'' theory that applies during the 

allegation that you arc endangering public shfet, ' Secretary H i l l  tothe Lega 
tmn 10 Switzerland, ~ i i ~ u l a i  Lelegarn no. 225 Oel 16, 1941 YS , file 701 4160 H 72 
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 masi ion atage.5'4 indeed self-defense alone has been cited as a possi- 
hie exception to Invmlabilitg of diplomatic premises in appropriare 
c1rcummnces 

The exisrence of a public safeti exception to diplomatic mnalabdity 
1s not accepred with unamrnn) hlan? contend that the principle of 
inviolability of diplomatic premmes IS absolute s' Far those people 
the threat to 1wes and propert) through declining to deal with an 
emergenc) prornptl) 1s far less dangerous than the possibility of em- 
bittering relations between states through failure to respect the in- 
\ Lolabiht) of the diplomatic premises j2-  The difficult job of balanc 
m g  the interests between sending stare and receiving stare IS )I- 
lustrated by rhe 1984 shooting death of a British policewoman and 
the wounding of others by persons who fired shots from the safer, 
of the Libyan Embass! The "Libyan Peoples Bureau 52a  Although 
11 was widely felt that terrorist acts of this kind should not be cioaked 
b) the fact that the) emanated from an embass). the British G o ~ e r n  
ment decided against enrering the premises. choosing instead to te r  
rninate diplomatic relations and require the persons in the embass) 
ro leave rhe United Kingdom On15 then. after the building no longer 
was ~nvmlable did they enter m A U K Foreign Affairs Committee 
that bubsequentlg reviewed the Vienna Coniention, as a result of 
the Libyan incident, recommended against pursuit of an) kind of 
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restrictive amendment to  the Convention.53s" Professor Rosalyn Hig- 
gms, who acted as a special adviser t o  the Committee, stressed two 
f a c t m  in connection with the incident that militared against restnc- 
ting absolute mvmlability. 1) the presence m the sendmg state (Libya) 
of a large British expatriate commumty,s331 and 2) the a\-aiiabdity 
under the Convennon of B X C I U S ~ Y C  remedies in case It IS violated 532 

One could attempt a disnnctian between the Libgan Embassy in- 
cldent and the Nicaraguan Ambassador's residence on the basis that 
wartime circumstances must be figured into the latter Incident. 
Nevertheless. the British example. even in the Panama situation. 
could be cited as a plausible model for exercamg restraint in the face 
of claimed diplomatic mvmlability If the Nicaraguan Ambassador's 
residence incident can be isolated from the armed conflict raging 
simultaneously ~n other areas of the city, and compared with the 
stuatmn that existed at the Libyan People's Bureau. the incident in 
London involving actual use of weapons could be seen as a danger 
to  the public safety that was at least as great as that emanating from 
the residence m Panama City 

Related to the diplomat's duty to respect host state laws in the in- 
terest of public health and safety. nhich spawned the claim to a 
public safety exception 1s the diplomat's duty of non-interference 
in the internal affairs of the The principle recognizes that 
the primary function of the diplomat 1s to promote friend15 relations 
between the states concerned Certain kinds of acrions that in- 
crease the influence of the diplomat's state or gain adrantages far 
his nationals are contrary to the diplomat's function j3j For exam- 
ple, assisting in the overthrow of the government in power by aiding 
opposition parties would not be proper actwit> for a diplomat If the 
diplomat used his privileged position in such a manner outside af 
the diplomatic function. then he IS abusmg the privileges accorded 
to him by the receiving State 538 Article 11(3) of the Vienna Conven- 

... 
'SlH 

avail Lhernieher ai the opportunities for laKfu1 response LO abuse of diplomatic ~ m .  
munit ie~ will depend m large measure upon whether I ha l  expatriate community IS  

perceiied to be at nrk That IS something that the balanced text of the \ ienna Con 
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tion clearly applies the prohibition against abuse of the diplomatic 
function to diplomatic premises. stating "The premises of the mis- 
sion must not be used in an? inanncr incompatible a i t h  the func 
t lms  of the mission as laid down in the present Convention ;J7 

Because diplomatic residences are to  be treated in the same man- 
ner a i  diplomatir missions. the prohibition againsr incompatible u9e 
exrenda to residences as >\ell 6 A e  

The real issue is whetner the proscriptions of Article 41 create an) 
right in the receiving state (or 11s "agent") to  enter rhe premises ro 
halt the incompatible actwit) Statements from the L-mted States 
Department of State following the search of the liicaraguan Am- 
bassador's purported residence that focused on the seized weapons 
as ' in excess of normal requirements for defending the residence 
appear to be an Implmt acknowledgment from those officials That 
the answer may be affirmative If that 1s the case. then the United 
States government would not be alone in advocating that  position 
Recalling once again the 1984 Libjan People's Bureau shoot out  
substantial support uas expressed at that time for an interpretation 
of the Vienna Convention that ~nvmlabilit) of premaes fell awa? 
when diplomats abused diplomatic premises.34" Arthur Goldberg. 
former United States Supreme Court Justice and Ambassador to the 
L' U , was inspired b? the London Incident to ante  that the Vienna 
Cornention8 provismns on pririleges and immunities must be mter 
preted in light of reality In Goldberg s opinion. the Vienna Can- 
vention prmisions were deslgned to grant immunities to bonaiide 
embassies that are devoted to  diplomatic relations 4 hen an embass) 
harbors assassination teams or otherwise 1s turned into a base of ter- 
rorist activities I t  no longer qualifies as an embass) L-"der Gold 
berg's l o w  inviolabihty did not apply ID the Libyan People's Bureau. 
and the British gmernment should not hate felt constrained from 
entering and searching rhe premises follouing the shooting m c i ~  
dent + < '  

Much of the <onfu,ion ioiiceriiing the mcompatihie ube p 
of Art ick 41 was diyxl led earlier b) rhr Inlemationai C 
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Justice (1.C J.) m its 1980 declsion in the lran Hostage Case.j" In 1979, 
the United States Embassy in Teheran was seized by several hun- 
dred demonstraton. Fifty United States diplomatic and consular staff 
were held hostage."'" Iranian officials claimed that the demonstra- 
t on '  acts. which were endorsed by the government, were taken in 
self-defense. They claimed that a pattern and practice of United 
States violations of international law had emanated from the em- 
bassy These rialations allegedly included espionage and surveillance. 
support for the Shah's human rights abuses, and participation in the 
deposing of farmer Prime Yimster Yossadegh. They also believed 
that the United States would attempt to restore the Shah to power jdB 

The 1.C J declared that,  under the Vienna Convention, "Iran was 
placed under the most categorical obhgatmns. as a receiving state, 
to take appropriate steps to ensure the protection of the United 
States Embassy."i47 Thus, by failing to come to United States 
assistance after the militants seized the embassy, Iran violated Arti- 
cle D ( 2 )  of the Vienna C a n ~ e n t ~ o n . ~ ~ ~  Furthermore. Iran violated 
Article 22(1) and (3) by its continumg ratification of the militants' 
acts %e 

The I.C.J. considered Iran's allegations of United States criminal 
activities to be a claim of abuse of diplomatic privileges under Arti- 
cle 41, stating that espionage or interference In the affairs of the 
receiving state under the cloak of diplomatic funenon is precisely 
what Article 41 contemplates.~60 Yost significantly, the court ex- 
plained that even d Iran's allegations were true, Iran's actions against 
the United States Embassy could not be justified, because "diplo- 
matic law itself provides the necessary means of defense against, 

s * T a r e  Concerning Cnlfed Stales D~plomati~ and Consular Staff m Teheran (LmLed 

ill,d 
Stater Y Iran]. I C J  Rep 2 11980) [hereinafter Iran Canel 

'*'Id pars 82, see N Hmener Ed Diplomacy ~n B Dangemur World Protection 
for Diplomalr Lnder lnlernafional Law 51 (LB861 

"'Iran Cue. supra note 544, at 30-31, see oh0 Gross, Thd Cast Concmtng CmUd 
Slam Bplomolic and Cornlor Stan tn T e h n  Phase ajFmowional M e m r r s ,  
74 A J I L 385 11980) 

E.Wan C e ,  'YPTR note 544, para 6 i  .Article 22(2) state3 "The receiving Stare 
13 under a ~pec ia l  duty fa take all appropriate steps to  pmlect the premises of the 
mlJSlm against m y  m f r Y S l m  O I  damage and t o  prevent my disturbance of the peace 
of the mismn or imparmem of III dimuty ' Vienna Conveenfm an 22121 

i(8lrsn Care, supra note 544, para 77 Anrele 22111 stater 'The premise8 of the 
ml~slon shall be inviolable The agents of the receiving State may not enlei them, 
except with the m-nt of the head afthe m i o n '  rntlele 22(31 stater 'The prermrs 
of the mi~11on. then fumuhmg. and other propem therean and the me- of t m p ~  
of the mission rhdl be immune from search. requmfion. attachment 01 e x e ~ u f l m  
Vienna Conienfion an 2XL) and (31 

35"lran C a e .  sypm note 644 para 84 Iran did not appear before the I C  J to con. 
test the cue 
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and sanction for, illicit activities by members of dlplomatlc or con- 
sular missions"6i' The I.C.J. addressed two specific sanctions that 
are available to remedy possible abuses of diplomatic functmns: 1) 
Article 9 of the Vienna Convention, which allows a reeewmg state 
to declare a diplomat pmona non gmta,ssz and 2) the more radical 
remedy of breaking off diplomatic relations and closing the mission 
if the abuses reach serious proportions IbS The court added that the 
level of diplomatic t enmns  between the two states dld not affect 
the application of these rules, they continue to apply even m the 
case of armed conflict.5s4 The decision of the I C  J appears to leave 
little room for a claim that abuse of the diplamatlc function justifies 
a restriction on the right of inviolability of diplomatic premises If 
the rule that provides the @eater protection to diplomats IS to apply 
to mstanees during armed confict in which inviolabihty may be ques- 
tioned.'6i the Vienna Convention rules clearly wiii prevail over the 
law of armed conflict. 

Whether the 1 C J mle of absolute inviolabbty COmpOrtS w-ith reali- 
ty for all situations of abuse of diplomatic premises is another ques- 
tion Some commentators note that certain instances hare shown 
that when a state believes Its "essential security" to be at rlsk, the 
state that LS sufficientiy certain of the evidence of abuse probably 
will take the risk of acting in violation of Article 22.jS6 Such was the 
case in 1973 in Pakistan when, over the Iraqi Ambassador's objec- 
tions, Pakistani police acting on strong evidence forced their way info 
the Iraqi embassy and discovered huge consignments of arms stored 

""lid. para 83.  me also id para 86 It states The rules of diplomsfic law m short 
Constitute B p e l f  conrzmed ~ L m e  which. on the m e  hand la)- down the reeeivlng 
State I obhgarions regarding the faclllflen. privileges and immunities to  be accorded 
to diplomatic ml%sQlOnJ and. on the other foreseer their possible abure by memben 
of the mirsionandspecifiesrhemeaniarfh~dispoialofthereceii~ngStarerocounter 
any such abuse' i d  

Y m n  Cue, svpro note 544 pars 85 Alricle 9(1) states "The receirmg State mas 
at any time and WLthoUt hmmg Io explain I ~ S  decision norif i  the 3endmg State that 
the head of the m i s m  or any member of the diplomatic staff of the missmn II per- 
s o w  non p a l a  01 that  an> other member of the ataff of the mlslon IS not accep- 
table In any such cue. rhe sending Stare shall a appmpriate either recall the per- 
m n  concerned or terminate his funcfiana with the mlsilon' Vienna Coniennan an 
N1) See B Sen.  NUT^ note 488. at 7 6  7 8  
=~"l" cane supra nore 544. para 

s w c r  I U F O  ten  accompany>ng ""Le 487 

85 
'#*Id p a m  86 88 

"Wee E Denza. sypm note 516 at 84 267-68 L Dembiniki The Modern Law of 
Dlplomaci 194 (1888) 
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in crates that were to be dehvered to Wkistard rebels.Ks7 In such an 
extreme instance of abuse, a receiving state violation of Article 22 
mviolability founded an  evidence much stronger than "mere suspi- 
cion" of a breach of Article 41 may ex posl facto justify the entry 
as an act of self.defense.66a Even if an "essential security" exeep- 
tion exists, the suspicion that the Nicaraguan Ambassador wa4 abus- 
ing the diplomatic residence would not be strong enough evidence 
to justify violation of inviolability in view of the Iran Hostage Case 
judgment. 

The principle of implied consent in exigent situations affecting 
public Safety may provide a basis, albeit somewhat weak because of 
its uncertain status, for Limiting inviolability in the proper CII- 
cumstances. As for claims of abuses of the diplomatic function, 
however, the I.C.J. oplnion in the Iran Hostage Case unambiguously 
declares that no such implicit exception exists through Article 41 for 
bypassmg the remedies provided m Article Y.  A brief statement of 
I.C.J. dicta, however, should be noted and addressed. The court cam- 
mented that respect far inviolability of diplomatic premises should 
not be construed to mean that a diplomat "caught in the act of cam- 
mitting an . offense may not . be briefly arrested by the 
receiving state in order to prevent the commission of the particular 
crime."66a % situation permitting a brief arrest, however, is not ap- 
plicable to the Nicaraguan Ambassador's residence incident because. 
in that case, United States forces were actmg on suspicion that wea- 
pons were in the house instead of actually catching the Nicaraguan 
Ambassador or other residents of the house in the commission of 
a crime. Ib conclude, accepting that the extensive weapons cache 
found in the Nicaraguan Ambassador's purported residence is incan- 
sment  with the diplomatic function of facilitating friendly relations, 
the exclusivity of Vienna Convention remedies nevertheless b a n  a 
lifting of inviolability to permit entry and search. 

5. synthesis O f L a W S  

Inviolabllity of diplomatic residences in wartime 1s a subject of in- 
Denza. sum note 516, at 84, 267-68. L. Dembmskl. sum note 556,  sf 194 

A eontalner addreined to the Iraqi embars In lslamabnd waa accidentally damaed 
and Mistam cu~imms officials discovered that II coofaned a large quantity of am8 
The M u t a d  mmm Mlr-dstry requested the lrapi a m b d a r  to allow puliee officen 
Losean'hfheembersypremwe~ The a m b U a r r e f u s e d ,  m d f h e  p d e e  loreedtheir 
way info the embersy and discovered 59 eontalnen fllled with arms, explosive8 and 
ammunifi~n destined for Baluchrsfaru rebels WLan then sent a sfmng pmreir t o  
Im. declared the I r m k  a m b d d a r  m o n m  mn malo and recdled if8 own m- 
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ternatmiid law that provides few clear rules. Much of the problem 
in defining the law is attributable to the idea that diplomacy 1s pn-  
manly a peacetime activity The few rules that are available generally 
contemplate their operation ~n a peacetime envmnment U-aar be 
h g  the antithesis of successful diplomaw, has provided httle develop- 
ment of rules that have specific application to diplomats. The pnn- 
ciples that have emerged on the subject are the product of a syn- 
thesis between traditional general law6 of armed conflict and the 
more specifmlls directed laus on diplomatic relations Contrasting 
the two re@rnes IS fascinating work because It identifies more 
similarities m the protections and how they are applied than was an- 
ticipated The two resmes also are more complementary than  ex^ 

pected, the more specific laws of diplomanc relations m some in- 
stances actually helped define the general principles emanating from 
the humanitarian law in the area 

From the old law of armed conflict concept of occupanan, with 
its preoccupation an public order and the concomitant prohibition 
against acnrlties by diplomats that prejudice the m~lltary interests 
of the occupying force, one can see some similarities with the con- 
cerns inherent in the claimed public safetg exception to ~nviolabiil- 
ty under the law of diplomatic relatione The latter principle,  con^ 

celving a1 situations of extreme emergency that might justify m r u -  
m n  into diplomatic premises to protect life and property. can apply 
with equal validity to any stage of the armed conflict. The problem 
with its application to the entry and search of the Kicaraguan Am- 
bassador's residence is one of degree As we SBU, from the Libyan 
Peoples Bureau miden t .  the pmciple of mvmlabihty 1s intentionally 
strong and only truly extraordinar? circumstances of public safety 
could justify 11s use a5 the basis for i n tmmn into diplomatic premises 
The facts surrounding the Nicaraguan incident in Panama Cn?. as 
reported. do not make a persuaswe case for that doctrine s appiica- 
tion Lor does abuse of diplomatic premises constitute a legal basn 
for restriction of the principle of mvioiabiiity. Again. even assuming 
some ' essential security ' exception ansing from abuse of diplomatic 
premises. the cmumstances simply were not strong enough to per 
rnn a search Therefore. the law of diplomatic relations provides no 
independent basis that might justify an entrg and search of the 
Nicaraguan Ambassador's residence in Panama 

The juxtaposition of the rules of diplomatic relations against the 
law of armed conflict leaves available a possible basis for intrusion 
into diplomatic premises The invasmn stage of armed conflict, with 
the forces' concern for accomplishment of military objectives d r -  
mands that no more stringent rules be appiied to "protected" dip lo^ 
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mats than are applied to  other analogous classes oi protected per- 
sons or objects under the law of armed conflict. The general con- 
cept of proportionality, and the idea that protected persons who 
abuse their protections are not entitled to benefit therefrom. should 
apply with equal force in this area of the l m  The sanctions that are 
available under the two reames, however, are vastly different The 
forfeiture of protected "status" under the law of armed conflict has 
no parallel under the law o i  diplomatic relations that specifies the 
available sanctions. Reprisal 1s available under the iaw oi armed con- 
f k t  t o  permit a belligerent to take aproportmnate action that other- 
wise would be illegal against an offending state's actions; even then, 
however, reprisal 1s not permitted against prorected persons or ob- 
jects.j60 Only those actions that are genuinely taken by mihtary forces 
in self-defense, therefore, appear to be unrestncted by the riad pnn- 
ciple of diplomatic inrialability. 

Appiymg these principles to the entry and search of the Kmraguan 
Ambassador's residence 1s not vely difficult once the appiicable stan- 
dards governing inviolability in wartime have been determined The 
law of diplomatic relations as applied to the facts throughout this 
study indicate no convincing valid legal basis for the entry and 
search. The law of armed conflict, to the extent that it survives in 
the form of permissible defensive actions against objects that through 
their actions have become valid military objectives. may provide a 
basis for the actions of the United States soldiem. This aJsumes, how- 
ever, that the facts establish that the residence, taking into account 
conditions in the country at the time. was sufficiently threatening 
to justify the intrusion. Here, the reminder of the I C  J m the Iran 
Hostage Case that inviolability did not apply to  diplomats who are 
caught m the act of committing an offense LS recognition of the maxim 
that law, to be respected, must be capable of practical application 
It also furnishes a practical yardstick for gauging when a diplomatic 
premise has become sufficiently threatening to narrant a military 
response in the form of entry and search Under that standard, the 
United States entry and search were not justified 

The final question is whether the United States forces should be 
held responsible for their actions on December 29 at the residence 
The foregoing discussion indicates the difficulty in discerning clear 
iegai standards for the conduct of soldiers in this kind of situation 
Furthermore, the facts disclosed an extraordinarily confusing set of 
circumstances that made suspect the Ambassador's assertion of 

'*'(ieneia Civilianr Convention an 83. see FM 27-10, at 17 para 487 
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diplomatic residence Assertions of diplomatic inviolability do not 
make a residence mvmlabie: the premises actually must be the 
diplomat's residence. Whether the residence was the Ambassador's 
is unclear If It was his residence. then any violation of inwolabihty 
may have been the resuit of iestimate mistake of fact A more p r u ~  
dent c o u m  of action rn these crcumstances. m hmdsight. would have 
been for the United States forces to cordon off the neighborhood 
and prevent any entry or egess from the house until the Nicaraguan 
Ambassador's assenion could be established or daciaimed. If 
established. then the United States forces could have requested  con^ 

sent to enter: if refused. the "leejtimate" Panamanian Endara 
government could h a w  declared the Ambassador persona mngrata 
and ordered the departure of the occupants from the house Then. 
as in the Libya case, the readence could be entered by Umted States 
forces and searched as "agents" of the Panamaman government The 
l a x  clearig favors prudence in confrontations u i th  the principle of 
mnoiabihty of diplomatic premises. whether mission or residence. 

B. THE PAPAL NUNCIATURE EPISODE 
The L'mted States treatment of the Papal Xunciature. the Vatican 

Embass). also raised the question of the interpiah between the l ax  
af armed conflict and the iau concerning diplomatic relations. 
although I t  raises those issues in a different context The United 
States generally appeared mare certain concerning applicabiiitr of 
the law of diplomatic relations and was careful to avoid riolations 
of the Vatican Embassy's premises Instead, its actions raise impoi- 
tant questions concerning the extent of the Umted States duty to 

turbance of the peace of the mission or impairment 
The actions also prompt examination into whether 

the United States legally %-as a proper pany for conducting negotm 
t iom wnh the Vancan's head of mission 682 

1 FucLS 

temporar) refuge'' 
in the Papal Nunmature An awkward standoff developed between 
the United States-which wanted to arrest Noriega and take him to 
Flanda for tnai on drug-traffickmg charges-and The Vatican-which 
has a iong tradition of @anting refuge to political refugees 5bs Pro- 
tracted negotiations ensued between United States offic~ds and the 
Vatican's em-v. Msg. Jose Sebastian Laboa. over the proper status 

On December 21. the elusire Nonega found 
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and future disposition of N ~ n e g a . ~ ~  Meanwhile, for the next ten days, 
soldiers from the 82d Airborne Division sealed off the surrounding 
neighborhood, extmguished street lights in the area, instituted 
patrols around the embassy walls, and searched automobiles that 
entered and exited the are&.KBs A "noise bamer" of loud rack music 
was aimed at  the Papal Nuncmture so that the sensitive negotiations 
being conducted at the embassy's gate could not he intercepted 
electronically--a tactic that was abandoned foilawing a papal pro- 
test 

The h t i d  Vatican position opposed handing Noriega over to United 
States officials. Panamaman President Endam pleaded with the Fapal 
Nuncio and wrote a letter to the Pope asking that Nonega be expelled 
from the nunciature into the awaiting hands of United States 

Endara felt that X~riega's release to United States 
authorities was the most practical Solution for saving Panamanian 
lives The Vatican. for its Dart. made clear that it had no intention 

goiernmen; and the Panamanian government could not extradite constlfutlonall) 
See cy ,d 
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of harboring a criminal, and appeared to be uneasy with its 
"guest."689 Vatican officials were troubled, however, by the ques- 
tionable legality of an embassy accredited to a certain country in 
this case Panama, handing over to another state someone who has 
sought sanctuary within the embassy The Papal Nuncio, Laboa, 
nevertheless did authorize the United States military to storm the 
embassy complex if Boriega tried to take embassy empioyeea 
hostage e'1 Finally, on January 3 ,  Uonega surrendered to United 
States militar) authonnes at the gate of the embassy Monsignor 
Laboa had told Noriega that he would lift the diplomatic immunity 
of the nunciature'a premises that day and that 11 he did not give 
himself up, the new Panamanian government would be invited to 
send in forces to arrest him j7l 

2. Issues 

United States officials initially found it difficult to comprehend the 
Vaticans reluctance t o  expel Uonega from the nunciature A senior 
Bush administration official repartedl) exclaimed, "Asylum IS 
@anted to people who fear political or reiig~ous persecution Nonega 
doesn't fit that description by m y  means"s73 Under the customary 
lam, of diplomatic intercoune, immunity of diplomatic premises does 
not extend to granting asylum to ordinary fugitives from justice ji4 

The envoy's duties under the law af diplomatic relations to act wah  
due regard for the lam, and order m the receiving state. and to refrain 
from intelfermg m the mternal affain of that state. prohibit hlm from 
granting asylum to common criminals j's The envoy in these CII- 
cumstances either should surrender the lu s twe  to the p o k e ,  or the 
authorities should be permitted to  apprehend the offender within 
the diplomatic premises ji8 
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The rule against @anting asylum, however, is not absolute. The 
Vatican's policy of providing "temporary refuge" in certain cir- 
cumstances comports with United States and international practice. 
The official policy of the United States with respect to requests for 
asylum in United States diplomatic premises abroad is to decline such 
requests and to 5 a n t  only "temparaly refuge for humanitanan 
reasons in extreme or exceptional circumstances when the life or 
safety of a person is put in immediate danger."677 The temporary 
refuge terminates once the period of active danger to the individual 
has The practice of some states, particularly Latin Ameri- 
can countries, more liberally grants diplomatic asylum to political 
and other The United States policy generally is reflec- 
tive of the current state of international law with respect to asylum 
practice.6BY Because the United States recognized the right of tem- 
porary refuge, it likely was willing to  remain relatively mute on the 
Vatican's exercise of the right. Rather, L h t e d  States officials instead 
concentrated their efforts to  assure Vatican officials that release of 
Noriega to United States officials would not pose a danger to the life 
or safety of Xoriega-that in mew of the increasingly dangerous tone 
of anti-Noriega demonstrations outside the nunciature, expulsion ac- 
tually might secure the safety of Noriega by his removal to a more 
secure 

Even in cases in which an embassy improperly 5 a n t s  asylum, the 
inviolability of the premises prevents host nation entry to  arrest the 
person who seeks asylum there."z While Article 22 of the Vienna 

~ ' T D ~ O  t st BUII NO 2043. oet 1880. a i ,  cDmWrOIY hucttce oftha 
(Iniradstaramlahng la inmtait0naihaa motkoyes immu&rci, 75 A j I.L 
142 IlBSl) [hereinafter Conremporary Practice Pnvileger and lmmumfie~] 
s'*id In some cmes the refuge Canted by the C.S wm not 80 temporary For K S 

Practice infhi ire~pect ,  see 119751 Digest of I'S. Plactlceln I n V l  L 668-71. Contem- 
mrary Pracflce Pnvlleges and Imrnurutler. mpro note 577. at 144-47. 6 Whireman, 
Dllesf of Inlernvtlonal Law 428-502 118681 Note h o 7 d  CodzRcaiwnaf&nimnollc . . .  
~ s i i u m  E BYKJ ~nt ' i  L &mi 435 (1876) 

s'eSe~ Restatement, mgra note 241, g465 repanen' note 3 
aLoDeptSt Bull .nrpronote677 ["LS p a l q m  thisareacompaniwilhtheprac- 

t ice of most other m f e ~ '  ), Contemparary Practice Pnvilegei and lmmuruner. mpm 
note 577,  at 143, see Bishop, mgra note 442. at 713, G m n  Glahn, mpra note 
188, at 274-77 The InreinLi~nsl Coum af Jumce ruled m 1850, in rhe A~ylum c u e  
' A  decision to grant diplomatic arylum ~ a o l v e s  a derogation from the sovereignty 
of [the terntonall sfale If wllhdrani the offender from fhejunsdletmn of the rer- 
rrfanal state and constitutes m lnfervenlmn m marten which are excluilvely within 
the competence af that state Such a demgation from iemif~rial iouerergnf) cannot 
krecomzed u ~ ~ s J l u l e g a l b ~ ? l ~ r s e r t a b h s h e d m e a c h p ~ i c u l a r c a w  Ar)lumCare 
(Colombia \ Peru). [I8501 I C  J Rep 266, 274-71 

"wee supra note 572 
"'PlermaComenllonan 2X1) The 1867pmceedmg,3ofthe InfernafmnallauCom- 

mission Separated the webtion of diplomatic w l u m  from that of inviolability of em. 
b s u )  premises. sincemmodernlawandpracf~ce lfwmmr %?nou~lymntendedth~t 
afallure f ~ c ~ m p l y  with ruleiielafingl~ arylumsntirledthe receivingrtafefo enter 
the premlsea See E Denza "rpra note 516, at  82 
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Convention places this obligation against entry upon "agents of the 
receiving State," these rules m practice apply to United States forces 
whether as occupier or as "agents" of the Endara gorernment.68' 
Receiving state authorities or their 'agents" are confined m that 
case to surrounding the diplomatic premises so as to prevent the 
escape of the fugmve. as did the United States farces 584 Alternative- 
ly. the government of the state to which the diplomat is accredited 
may complain to the diplomat's gmernment, demand the diplomat's 
recall, or declare the envoy p e ~ s o m  m n  gmta  jB5 

United States authorities likely realized the difficulty m for- 
mulatmg a convmcing legal argument that would have allowed United 
States forces to enter the Vatican Embasss '8 premises to seize Nonega 
under the cmumstances as they existed on December24 By the t m e  
Yonega surfaced at  the nunciature. fighting had subsided except for 
isolated mstances of tiolence from a fer\ die-hard individuals The 
theories previously advanced for allowing some limitation on in- 
violabht> in extreme circumstances-m,hrary necessity. public safe- 
ty, essential secuntyi8"--lost their persuasiveness once large-scale 
Panamanian resistance had ended and Noriega was powerless to in- 
fluence events. Pramcall> speaking, considering the importance of 
mamtammg the generally amiable relations between the United 
States and The Vatican, and the reahzatron by all panies that Konega 
was not a k e l y  candidate for a sympathetic resolution by The Vatican 
on the asylum issue entry of the nunciature's premises without con- 
sent likely was not considered a feasible option. Uar was it  like11 
that the new government of Panama struggling to establish its 
legitimacy in the international community in the days immediatel) 
fallowmg the military operation, would determine that any measures 
more coercive than negotiations and surrounding the embassy area 
was in its own best interests, even If the nunciature episode had not 
been brought to a conclusion so quickly 

The actions that actually were taken b) United States forcer- 
sealing off the neighborhood, extinguishing street lights, and in- 
stituting patrols around the embassy wall~~~'--are not problematic 
because they were necessary for the embassy to be surrounded ef- 
fectively As such, they involved no ridation of the nunciature s 
premises The searcher of diplomatic automobiles that entered and 
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exlted diplomatic premises,is0 however, do raise issues, because in- 
violability extends to "the means of transport of the mission [which] 
shall be immune from s e a r c h ,  requisition, attachment or execu- 
tion ' ' ~ 1  Again, absent sending state consent, searches of diplomatic 
automobiles must undergo the stringent tests enunciated earlier to 
determine whether they are justified. As before, mere suspicion that 
a fumtive such as Boriega or one of his cohorts may be in the 
automobile 1s insufficient pstification.6s2 and blanket searches of 
diplomatic autamobrles cannot pax  legal muster. The 'rime bamer" 
of rock music also raises inviolability issues, and the United States 
wisely discontinued the practice following abjections from The  
Vatican's The receiving state obligation under Article 
22(2) of the Vienna Convention "to prevent any disturbance of the 
peace of the mission or impairment of its IS ambiguous. 
Bevertheless, if the quip of one United States official that Monsiaor 
Laboa was unable to sleep because of the IIIUSLC, and reports from 
o t h e n  that the music could be heard for blocks around were BC- 

then it 1s not difficult to m a w e  that Article 22(2) may 
have been one of the legal bases behind The Vatican's protest. 

Much of The Vancan's initial reluctance to expei Nonega was at- 
tributable to  the receiving state~sending state relationship con- 
templated by the law concerning asylum and the general law of 
diplomatic relations eo6 An embassy IS established in a panicular re- 
ceiving state for the purpose of conductmg diplomatic relations with 
that receiving state Similarly, diplomats asylum concerns an ef- 
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fort by an individual to escape some kind of actions from the recen - 
~ n g  state The entry of a third state into the picture-in this case the 
Llnmted States-confuses settled legal procedures considerably Ar- 
ticle 41(2) a i  the \ . l e m a  Comenrion reflects the bilateral diplomatic 
relationship by placing upon the sending state mission the duty to 
conduct ' [al l1 official business with the recewmg State through 
the Ministw for Foreign Affairs a i  the receiving State or such other 
ministry as may be a p e d  The rule's purpose 1s IO facilitate the 
task of the Foreign Mmistry. and allow more efficient conduct of 
foreign relations, if all communications are normally channeled 
through the \Immstry that 1s best qualified in the light of Its overall 
knowledge of the  bilateral relations between the two 
Whether Vatican officials, Vnited States officials, or authorities in 
the new Panamaman mvernment iialared this ~ ) rovmon  in the con 
text of United States-Papal Nunciature negotiations over Xoriega's 
fate IS an mterestnlg Issue 

Several points are worth noting ~n this regard First the dut) in 
Article 41(2) is upon the sending state6"--ln this case. The Vatican 
The V n m d  States could not violate the provision b) negotiating 
directly with Vatican officials in Panama because the Lmted States 
IS not part of the bilateral sending state-receiving state relationship 
Panama technically could not vmlate the provision either, not onl) 
because the dut) LS upon the sending state. but also because the rule 
IS principally far the benefit of the rewiring stateioL--Panama If 
Panama designated the United States to act as Lts ' agent" far the 
p u r p o s ~  of conducting these particular negotiarmns.dc'' then appro- 
priate United States officials simply took the place of Panamanian 
Foreign hiinistry officials *03 Assuming the legitimacy of the nen 
Panamanian government. the United States could not otherwise haie 
assumed the role of negotiator without iiolaring Panama i indepen 
dent solereign right to conduct Its own foreign relations I f  liou 
ever, one does not accept the agency'' theor) then the actions of 
United States officials in negotiating directly with h k p  Laboa at the 
Papal Kiuncmture must b? examined in light of military nepds rhar 
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were the subject of the "stages af conflict" discussed ~ a r l i e r . ~ ~ ~ T h e  
situation of chaos that prevails during the uutial invasion stage would 
appear to invite some assumption of authority on the part of the in- 
vadmg state to commumcate with sending state diplomatic represen- 
tatives. The fouowing stage of occupation, when previous authority 
has departed and the occupying force must restore order in the oc- 
cupied areas, presents even stronger circumstances for the third 
party-the occupier-to assume the functions of the absent Ministry 
of Foreign AffairseoB 

3 Awkward Relationships 

The actions taken by United States forces at the Papal Xunciature 
fortunately did not result in clear violations of international law. 
United States officials, iikeiy for political as much as legal reasons, 
carefully avoided breaches of international rules of diplomatic reia- 
tions that would create confrontation with The Vatican With Nonega 
powerless to influence events from within the embassy, United States 
authorities chose to use patient negotiation rather than rnihtary force 
to seize Noriega The use of United States soldiers to surround the 
mission and prevent the escape of Noriega and his loyalists was an 
acceptable exercise of customary practice Concerning dangerous 
fugitives.8o' Other actions anciliary to surrounding the embassy are 
de minimus in view of the relative inconveniences they created 
when compared to the significance of preventing the escape of im- 
portant rndividuals associated with the Nariega regime. The one ac- 
tion that may have been in breach of the Vienna Convention-the 
loud playing of rock music-invokes a highly subjective provision af 
the convention. When It became apparent to United States forces 
that the music was either a "disturbance of the peace of the mission 

[or an] impairment of its dwuty."808 the practice was discon- 
tmued. The search of automobiles IS an unanswered LSSUB, because 
the facts are insufficient to indicate whether consent was obtained, 
or whether the United States felt that the searched cars were con- 
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ceding things of such extreme importance that military necessity 
or some exception to inviolability permitted their search In any 
event, blanket searches of diplomatic automobiles could not be 
justified 

The final significant issue concerns the legality of the bilateral 
United States-Papal Nunciature negotiations. While the mterjectmn 
of a third party into the customarily bipartisan relationship appears 
awkward an its face, the Viema Convention provision608 reveals That, 
however awkward, the United States role of chief negotiator with 
the Papal Xuncio was not legally flawed Whether the United States 
acted as agent of the new Panamanian government or as occupier 
or invadmg power, the d e  arsumed by United States officials 1s con- 
sistent with mternational law in the circumstances In the case of 
the Papal Xunciature episode, the prudence of United States forces 
m their potential confrontation with the law of diplomatic relations 
was rewarded with the expulsion af Xoriega from the Papal Nun- 
CLBtUre. 

VI. CONCLUSION 
This study focused an the issue that IS critical to any examination 

of United States conduct under humanitarian law in Operation Just 
Cause For that particular armed conflict, as is increasingly the case 
with armed conflicts worldwide, the key to application of humani- 
tarian law principles IS characterization of the conflict Only n h e n  
that key question 1s resolved can the proper humanitarian norms be 
applied. Professor Baxter observed that "[tjhe first line of defense 
against international humanitarian law is to deny that it applies at 

Professor Meran summames the problem well. stating 

Denials of the applicability of humamtanan law are facilitated 
by the camplexlty of various conflicts, by the dlfficulty inroived 
in the characterization of the conflict (eg. .  as international 
armed conflict, in te rna t iana l ized-mt~~~l  confict internal con 
flict of an armed character, internal strife accompanied by 
vmlence and internal tensions not accompanied by vmlence) 
and by the dependence of the applicability of certain norms on 
the characterization of the conflict 
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Operation Just Cause does not present a case of the United States 
denying the applicability of humanitarian law to an armed conflict 
it w, however, a wonderful case for illustrating the difficulties that 
an armed conflict may present for characterization of the conflict 
so that the wamng parties will be aware of the extent of their 
humanitarian law obligations. 

In the final analysis, the difficuities that are now apparent in 
characterizing Operation Just Cause-not just whether it was inter- 
national or internal, but also in determining the stages within the 
charaeterization-lead to the conclusion that the law of armed con- 
flict may have become too complex for practical application to the 
kinds of armed conflicts that prevail tcday. In the state of uncertainty 
over which sets of humanitarian norms apply, the only common 
s o u n d  appears to be the minimum "humane treatment" standards 
that are common in one fashion or another to all kinds of armed can- 
flict. Yet, while recognition of that common core of humanitarian 
principles might constitute an improvement over emsting conduct 
in many conflicts in various pans of the world, more detailed pro- 
tections are required. The 1977 Protocols represent an effort toward 
progress in this respect, as their provisions are not as dependent as 
are the 1949 Geneva Conventions and 1907 Hague Regulations on 
the proper characterization of the conflict. Those Protocols clearly 
represent the trend, as internathnai-internal distinctions become less 
clear in current armed conflicts. Stlll, the 1977 Protocols in their en- 
tirety are not yet representative of c u s t o m q  international law, and 
key international players, such as the United States, are not yet par- 
ty to those treaties. 

For the present, then, characterization remans the ever-present 
key to successful application in most eases of the considerable body 
of existing humatutarian law principles. This State of affairs is un- 
satisfactory from the standpoint of uniform application of humani- 
tarian law principles. For example, while the ebbing of the level of 
threat in Europe from high4ntensity conventional warfare may repre- 
sent hope far the future of mankind, it typifies the perils for hu- 
manitarian law presented by r igd cmnpartmentaiizatmn of 
humanitanan norms according to characterization of the conflict. 
The reason for this pessimistic view of the current state of humani- 
tanan law, with its reliance on charactermation, 1s that the more 
typical armed conflict today is of a lower intensity than were those 
conflicts from which the current norms evolved. Grenada in 1983 
and Panama in 1989 are representative of this trend. Other conflicts, 
such as those m Afghamtan, Cambodia, and Lbberia, reveal the defi- 
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ciencies m applying old charactelvation principles to armed conflicts 
that are difficult to characterize 

The losers. in any event. are the cirizens of the staes imolved 
Ambiguit) in characterization inetitabl? will lead m mort situations 
either to denial of the application of humanitanan law at all. or  to 
the acceptance of Some minimum apphcation of certain of those pnn- 
ciples to the conflict. The rigidity of the characterization concept 
E especially apparent. for example. when humanitarian law applica- 
tion turns on the biased perceptions of "legitimacy ' of one side or 
the other m the armed conflict As this study demonstratea. hair an 
intervening state. such as the United States. perceires the legmmac) 
of the side that it is asasring in an armed conflict has profound ef- 
fects upon the extent of humanitanan protections that the ~n te r r en -  
m g  state is obliged to  respect Although from the rmted  States 
perspective its recognition of the Endara government as the legiti- 
mate" gaiernment of Panama may appear incontrovertible. other 
states having drfferent traditions may have different perceptions The 
Soviet interention m Afghanistan. for example which 1s recognized 
generally as a flagrant case of aggression against the people of 
Afghanistan IS a stronger case for questioning the legaln) of out- 
side mten  ention on behalf of a so-called 'leatunate' Afghan govern- 
ment It demonstrates, however, rhe futility in allowing charactenza 
tmns to be based upon the mtervenmg state s perceptions, with the 
result thar standards applicable to internal armed conflict. or indeed 
no htandards at all will appl) 

The most recent mvasion of Kuwait by Iraq again demonstrates the 
problem' Was the old re@me m Kuwait Ille@rimate? Did le@nmate" 
Kuwaiti elements invite Iraq's intervention? Was Kuwait really pert 
af Pan-Arabic Iraq. unpst ly  created by old colonial masters' Waai 
Kuwait occupied by Iraqi farces Uith the consequent strict legal 
regme that occupation law imposes an occupying forces'? Unfor- 
tunately. no ageed-upon binding international mechanism BXISTS far 
charactenzing these armed conflicts 

Many factors influence how states characterize armed conflicts 
In the final analysis, however after considering all fartars the deci 
mon will remain for individual states to make The Uniced States 
declined to make clear charactenzatmns of Operation Just Cause for 
numerous reasons Among them United States polkymakeri ap- 
parently felt that the mterventian itself could be defended hest I f  
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United States intervention was explained as lawful assistance to the 
"legitimate" Endara government in its internal struggle against 
iioriega's forces. An alternate basis that was stated for United States 
intervention- based on international self-defense and protection of 
United States citizens-is more closely associated with international 
armed conflict. 

For purposes of application of humanitanan law, United States of- 
ficials slmllarly viewed Operation Just Cause as a hybnd internation. 
al-internal armed conflict. lnternationai armed conflict considera- 
tions determined how the United States forces conducted the actual 
hostilities. invoking the full application of the "law of The Hague" 
and its proportionality principles These pnnciples are firmly parr 
of United States military doctrine and enter into the planning and 
execution of any armed conflict in which United States forces par- 
ticipate, whether international or internal United States treatment 
of protected Panamanians under the "law of Geneva," however, 11- 
lustrated the inherent difficulties in making the clear charactenza- 
tions that are necessary for satisfactory application of that body of 
law in an armed conflict like the Panama operation Here, the con- 
flict became most 'hybrid:' with United States forces justifiably 
denymg the existence of occupation, whlle simultaneously awkward- 
ly attempting to apply traditional occupation concepts such as in- 
ternment regulations, or medical and food care services to Panama- 
nian civilians. 

Blaming United States deficiencies in offering protection to 
Panamanian citizens on the defsiencies m humanitarian law IS too 
easy. Many of the cnncisms leveled at United States conduct toward 
cmdians in Operation Just Cause reveal general deficiencies both in 
humanitarian law and in the understanding of those who assert that 
United States conduct did not meet required standards. Some of the 
expressions of dissatisfaction with United States conduct 
demonstrate a misperception that the legality of the intervention 
itself and the accompanying suffenng from warfare constituted the 
critical elements far judgmg United States conduct ~n the military 
operation. Methods of assessing humamtanan conduct by resort to 
counting bodies and placing monetary values on destruction and then 
applying a "but for United States intervention this would not have 
occurred" kind of formula to conclude a disproportionate use of 
Umted States firepower miss the mark entirely That kind of analysis 
places the blame far all suffering upon the Umted States, this IS really 
a judgment on the legality of the intervention The proper standard, 
given the intervention. IS whether The United States forces then con- 
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ducted themselves within international humanitarian constraints. 
The answer t o  that inquiry, conceding ever-present shortcomings in 
some particulars and unfortunate unplanned mcidences of personal 
misconduct. IS thar the United States forces met their humanitarian 
law obligations m Operation Just Cause 
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CONTRACTOR ASSERTION OF CLAIMS 
UNDER THE CONTRACT DISPUTES ACT 

by Mquor Samuel J. Rob- 

I. INTRODUCTION 
The contractor's assertion of clams under the Contract Disputes 

Act of 1978' w not the streamlined dispute resolution proceu ongind- 
iy envisioned by the drafters of the Act Intended to  provide ' ' a  fair, 
balanced, and comprehensive statutory system of legal and admini- 
strative remedies"z far resolving government contract clams by ne. 
gotiation prior to litigation, the Act has evolved into a hypertechnical 
process that often is neither efficient nor equitable. 

A .  BACKGROUND OF THE CONTRACT 
DISPUTES ACT 

The stated purpose of the Act was to  "equahze the bargaining 
power of the parties" and to  "insure fair and equitable treatment 
to contractors and Government a g e n c i e ~ ' ' ~  The prior system of 
dispute resolution--a mixture of contract provisions, agency regula- 
tions, judicial decisions, and statutory coverage-was characterized 
by the drafters of The Act as "restnctive and uncoordinated", it was 
the result of "unstructured reactions t o  Tarlous events and deci- 
sions 'j The old system was further labeled as "too expensive and 

I '  
.C I I  . , 
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time consuming." and suffered from the failure to ' provide the pro- 
cedural safeguards and other elements of due process that should 
be the right of litigants"i 

While the Act was intended to  benefit both the government and 
the contractor by creating a more efficient dispute resolution pra- 
cess, the Ieg~slative history of the .4ct makes clear that the primary 
focus was an easing the contractors burden in pursuing a claim As 
stated by Senator Fackwoad. "The le@slatmn [would] end man> 
of the procedural inequities and mcon\-eniences currently being ex- 
perienced by the contractor who feels he has been wronged by his 

Senator Chiles. in introducing the bill. made rhe 
observation that the then-current system of resolving disputes and 
contract claims "[made] some people monder whether it [was] the 
intent of the Federal Government to  literally drive business swag 
from the Gmemment marketplace"' Senator Chiles, who had sewed 
as a member of the Commission an Government Procurement.s  con^ 
cluded that 

[Ojur current system of resolving disputes is beset b) senoub 
problems of delab. A contractor can be funneled into a long and 
convoluted pipelin? from which he may "eyer emerge. Such 
dela), combmed with the impact of high interest rares. mfla- 
tmn and sheer frustration hare driven many corporations to 
declare publicly that the! h i l l  never agam do busmess with the 
Federal Government Cases rebound berween Federal agen 
rips and the courts for years Contractors ha,? been pushed in- 
to bankruptcy or have given up in frustration and dlsgliat " 

Senator Chiles attributed the difficulties n i th  the then-current 
disputes process to the gmernment's move back toward a system of 
sovereign immunit>, which. in his opmion. Cang~e-ess had nmher  pro- 
moted nor endorsed"' 

Senaror Chiles' concern that contractors mould no longer bid on 
gmernment Contracts because they perceived little likelihood of a 

' Id  at 3 * 
'123 Cong Rec SI6 666 (daiii ed V m  3 1977) (statement of Sen Parkwood, 
-122 Cong Rec S8343 (dail) ed June 2. 19761 (riatenlent nf Cen Chile81 
Tangress created the C o m m l l ~ l o n  m 1969 to scud) the pr0Lorernenf pIoccBc and 

make recommendations fa mpmve iii efflclenc) In 19i3 the Comrnririon issued a 
SIX jolurne repam recommending 148 changer to the pmcuremem ri i teni  mme of 
whrch subsequently *ere Incorporated infh~Contlacf Dirpurei Act Pub L \ o  91 12'i. 
4, L S C  A § 231 weeit supp 1 R i i )  

e,,/ 
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fair settlement in the event of a contract dispute ran head-long into 
the views of Admiral H.G. Rickover, who testified a t  the joint hear- 
h@ on the proposed bdL.L1 Admiral Rickover's attitude towards a revi- 
sion of the contract disputes process is summed up in the following 
excerpt from his testimony 

In trying to streamline contract dispute procedures for valid 
claims, we need to establish procedures to discourage contrac- 
t o n  and law firms who develop and prosecute grossly inflated 
claims in an attempt to get more from the Government than 
they are legally owed I am concerned that the bill provides 
many loopholes which large, influential contractors can exploit 
at a time they already have a distinct advantage over the 
Government in contract disputes and lmgatmn In this climate, 
I believe the proposed bill would do the fallowing 

Place the Government at a substantial and unfair disadvan- 

Encourage Government officials to settle claims and contract 
disputes independent of their legal merits, and to  circumvent 
existing safeguards prescnbed by Congress ~n cases where extra- 
contractual relief is authorized 

Encourage contracton to submit unfounded claims. and hold 
Out for settlements in excess of amounts legally owed by the 
Government I *  

tage particularly I" relat,on to large COntraCtolS 

In testimony replete with examples of what Admiral Rickover be- 
lieved to be instances of fraudulent claims wnh regard to Yavy ship- 
building contracts, he argued against a proposed section of the bill 
that would have authorized agencies to settle claims!a and suggested 
a contractor certification requirement Others argued that the 

I s l d  at LO Section 4 of the pmpoied bill Stated that ' lelach exeeeuflve agency n u  
authorzed to Jettle. compmmise pay. or otherwise adlust m y  c lam by or against, 
or dispute with, L contractor relalmg to a contract entered into by if or by another 
agency on its behalf. including B elaim er dispute initialed after awad of the con- 
tract buied an breachof c o n t m t ,  mistake mi~iepre~entaLian or other cau~eforeon-  
tract modification or reellion In Admiral Rickover's opinion, this pmporal nag the 
most s e r l ~ u ~  loophole in rhe pmposed ~ c t  and undouhredl) Kould be eannrued u 
c o n w s m d  authorization for agencies fa settle ~Iamu independent of their legal 
ment The pmpowd section whs deleted fmm rhe final version of the bill 

"Id at  13 The eertlficatlon requirement whs incorporated into the final v e m m  
of the bill sf 41 L S C B 6051~) (1888) 

I s l d  at LO Section 4 of the pmpoied bill Stated that ' lelach exeeeuflve agency n u  
authorzed to Jettle. compmmise pay. or otherwise adlust m y  c lam by or against, 
or dispute with, L contractor relalmg to a contract entered into by if or by another 
agency on its behalf. including B elaim er dispute initialed after awad of the con- 
tract buied an breachof c o n t m t ,  mistake mi~iepre~entaLian or other cau~eforeon-  
tract modification or reellion In Admiral Rickover's opinion, this pmporal nag the 
most s e r l ~ u ~  loophole in rhe pmposed ~ c t  and undouhredl) Kould be eannrued u 
c o n w s m d  authorization for agencies fa settle ~Iamu independent of their legal 
ment The orooowd section whs deleted fmm rhe final version of the bill 
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legislation should nut be modified on the baais of aberrant case5 like 
the major shipbuilding claims referenced bg Admiral RickoierL' 
Kieiertheless. the bill finall? enacted by in~ lusmn  of the certifica 
tion requirement and deletion of the agenc! iettlernmr autirorir) 
provision creared a dispute resolution process that was neither a$ 
eapeditioui nor a i  settlemmr-oriented as onginall! intended 

B. THE CONTRACT DISPUTES ACT 
The Contract Disputes Act provides the contractor with a clearl) 

defined framework for the assertion of claxns. The Act requires that 
all claims b? a contractor against the gmernment relating to a con- 
tract be in w i r i n g  and be submitted to the contracting officer for 
a decision.1° The contracting officer 1s required to issue a decision 
on a submitted claim of 850.000 or less m r h m  sixty d q s  from his 
receipt of a written request from the contractor that a d?cismn be 
rendered within that period'. For clauns of more rhan $60,000 the 
contractor shall certify that the claim 1s made in good faith. that rhe 
supporting dara is accurate and complete to the best of hn  knowledge 
and belief. and that th r  amount requested accuratelg reflects the 
contract aauatment for which the contractoi belie\es the goiern 
ment For certified submitted claims mer 850 000. the con- 
tracting officer 1s required to  eirher issue a decision \\ irhin sx ty  days 
or notify the contractor of the time within which a decision will be 
issued I S  Any failure bi the contracting officer to LSSUB a decision 
hithin the time required is deemed to  b? a decision of the inntract  
~ n g  officer denying the claim and authorizes the contractor IO corn- 
mence an appeal or  suit on the claim j ' '  

The contractor may appeal the contracting officers decision Io an 
agenc! board of appeals or dmectl! to the L'mted brates C l a i m  
Court Appeals to a board must be filed within ninety dabs of the 
receipt of the contracting officer's decision or within tw-?lve months 

144 



19911 COKTRACI' DISPUTES ACI' 

of the receipt of the decision to the Claims Court.zz Interest on 
amounts found due contractors on claims shall be paid to  the con- 
tractor from the date the contracting officer receives the claim un- 
til the payment thereof 23 If the contractor is unable to support any 
part of his claim and it IS detemmed that such inability is attributable 
to misrepresentation of fact or fraud on the part of the contractor. 
he will be held liable to the government for an amount equal to the 
unsupported part of the claim in addition to all costs to the govern- 
ment attributable to the cost of reviewing that fraudulent portion 
of his clam.z1 The .4ct also established procedures for the expedited 
disposition of claims when the amount in dispute 1s 51@.@@@ or less.25 

C. INTERPRETATION OF THE CONTRACT 
DISPUTES ACT 

The Act, while establishing a baac procedure for the submission 
and resolution of claims, created several problems of interpretation 
as a result of the Act's failure to define, or clarify, keg terminology 
and provisions. The most significant om1ssmn was the failure to pro- 
vide a definition of the term "clam"26 The Office of Federal Pro- 
curement Policy (OFPP). Office of hlanagement and Budget, subse- 
quently issued a policy letter ~n 1880 that defined a claim as ' a writ -  
ten demand by one of the parties seeking, as a legal right. the pay- 
ment of money, adjustment of or interpretation of contract terms. 
or other relief, arising under or relating to the contract ' ' 2 7  The cur- 
rent definition of a claim used by courts and boards interpreting the 
Contract Disputes Act IS set forth in the Federal Acquisition Regula 
tion (FAR) and is substantially similar to the one supplied by OFPPZe 
Despite general agreement concerning the basic definition. courts 
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and boards continue to struggle LO reach a consensus on issues such 
as, h o a  the metamorphic process from routine request for action to  
claim occurs a h a r  IS a go\ernmenr claim versus what IS a contrac- 
tor Claim. and what are the requirements for converting a govern 
men1 claim to a Contractors claim (upon which interest 1s payable) I* 

The COnrraCtOr certification requirement included in thr  Acr was. 
in rhe words of one commentator, a n  'enigma ' ' 10  Regarded b? some 
with cautious pess~mism 'I the significance of the requirement would 
not become apparent until 11s subsequent interpretation b? the 
United States Court of Claims 

Judge Grossbaum, of the Armed Senices  Board of Conrract Ap 
peals. expressed the belief in 1983 that the 'debugging' of th r  Con- 
tract Disputes Act. reem[ed] to be nearing camplerion l2  S p i e r  
theless. the interpreration and implemcnratmn of the Act has not 
ye1 resulted in the efficacious dispute rebolutlon procesb onginall> 
conremplated b) the Act's drafters \%'hat has deieloped 1s a system 
that demands strict adherence to rhe technical aspecrs of the claim 
submission process Clearly. the claim LE the  centerpiece of the 
disputes PYOCCSS for  without a claim there IS nothing tu which the 
procedures of the Act q p 1 4  Even 50,  rhe court& and boards habe 
elevared procedural compliance tojarisdi<tional statux. n i th  a con 
Cornitant deleterious effect on Contractors asserting factually valid 
but technicall) defectire claims 

hia arricle IS to prowii? rhe reader with a rum- 
of the iabe la\\ applicable to the claims subms 
r t r l e  has been organized into three sections that 

addresa rhe pnmar? tsmei in the dispute resolutmn process that are 
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in a state ofjudicial flux Unanimity, where it cxmts, IS duly noted, 
while divergent approaches between the courts and boards (and 
among the boards themselves) are highhghted. Further, judicial 
trends are Identified, and predictions as to future developments in 
the law are set forth An overview of the claims submission process 
1s provided and changes are suggested to  the current analytical ap- 
proach that would more nearly campan with the expectations of the 
drafters of the Contract Disputes Act. 

11. MATTER IN DISPUTE 
The Contract Disputes Act does not explicitly require the emtence 

of a dispute between the contractor and the government before a 
valid claim can be submitted The FAR, however, in bath its defim- 
tion of a claim and in the Disputes clause, specifically notes that "[a] 
voucher, invoice, or other routine request for payment that LS not 
in dispute when submitted 1s not a clam,"36 The requirement that 
a matter be m dispute before a final declaon can be issued by the 
Contracting officer has been attributed to the pre-.4ct case of Keysfone 
Coat &Apron .Manufacturing COT L. Gnited States,3a in which the 
United States Court of Clams held that a contracting officer's deci- 
sion rendered prior to the initiation of a dispute between the  par^ 

ties would not be accorded fn~ality.~'  In oft-quoted language. the 
court stated 

This can hardly be classified as a dispute IVe have always 
thought it takes t w  to make a dispute. But this was unilateral 
Months after settlement under the contract the contracting of- 
ficer decided the Government was due some money and an May 
26, 1965, sent plaintiff a statement that it owed the Govern- 
ment $6,203.67, and demanded payment Plaintiff waz not 
asked to explain It was told to pay The contracting officer did 
not ask for plaintiff's position so that a dispute might a r m  He 
mereig took a shillaiah and struck him down 36 

The Keystone rationale never has been rejected explmtiy, although 
recent dewlopments m the law may have eroded its vitality to  some 
degree 

dr 

on and findings nf  fact Id at  28 
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A.  DELAY OR DISAGREEMENT FOLLOWING 
ROUTINE REQUESls FOR ACTION 

While the ongms of the disputes requirement may he traced to the 
Keystone case, the initial efforts of the OFPP m 1979 to draft a 
Disputes clause implementing the Contract Disputes Act first tied 
m the "dispute" element with the requirements of the Act The 1979 
interim Disputes clause defined a claim. in pertinent part, as 

(1) a written request submitted to the contracting officer. 
(2) for payment of money. adjustment of contract terms 
or other relief. 
(3) which IS in dispute or remains unresolred after a reasonable 
lime for Its review and disposman by the Government 

The inrerim clause was rescinded in 1960 and replaced by a new 
Disputes clause that read in pertinent part: 

(cj(1) As used herein "clann" means a written demand or asser 
tian by one of the parties seeking. as a legal right, the payment 
of money adjustment or interpretation of contract terms. or 
other relief, arising under or relating to this contract 
(iij A voucher moice .  or request for payment that IS not in 
dispute when submitted IS not a claim far the purposes of the 
Act However, where such submission 1s subsequently nor acted 
upon m a reasonable time, or disputed either as t o  liability or 
amount. it may be comerted t o  a claim 1o 

In 1062, the Defense Acqumtion Regulatory (DAR) Council. xh ich  
had adapted the OFPP Disputes clause," proposed changes to the 
Disputes clause that would have required a contractor's submission 
to be the subject of a dispute to qualify as a claim j 2  The OFPP 
notified the DAR Council that the proposed changes did not proper- 
ly implement the Contracf Disputes Act as the 4ct did not require 
that a claim be disputed. and furrher, that the changes conflicted 
with Part 33. Disputes and Appeals. of the proposed Federal AC~UISI -  
tmn Regulation.43 The proposed changes neier were 1mplQmented 
hy the D4R Counc~l The current W R  Disputes clause was derived 

148 



19911 CONTRAm DISPUTES ACI 

from the OFPP Disputes clause, with minor changes." None of the 
changes made, however, required a claim to be either disputed or 
unresolved after a reasonable period of time for The 
FAR provisions state that a contractor's invoice, voucher, or other 
request for payment that IS routinely submitted in the ordinaly 
course af business will not constitute a claim absent a dispute as to 
the government's abllgation to make payment t h e r e ~ n . ' ~  The dispute 
requirement is not contained within the basic claim d e f i n ~ t i a n , ~ ~  but 
rather, in the illustrative language that follows. The requirement, be- 
ing specifically keyed to routine payment requests, serves the prac. 
tical purpose of placing the contracting officer on notice that the 
contractor perceives a potential problem m the admlnistratian of the 
contract Clearly. problems must be identified before they can be 
resolved. Courts and boards have had little difficulty m applying the 
FAR guidance that undisputed invoices and vouchen do not con- 
sti tuteadaim.4BIn GeneralDyna7nics Cmp48thegavernmentsought 
to characterize certain contractor alrcraft costs 85 a contractor claim 
that was defective for lack of certdication. The board rejected the 
government's argument, concluding that the contractor's ~nvoices, 
which had been routinely Submitted and paid over the years, could 
not be considered claims for purposes of the Contract Disputes Act. 
InSalwhLryand Dietz, IncsO the board, without specifically finding 
the existence of a dispute, heid that submitted vouchers constituted 
a claim. The vouchers could not be classified as "routine vouchen" 

other roufine~re<ueits for psymenf u-ould draw Inreresf -under the P ~ o m p l  WymenI 
Act, 31 U S  C jj 3901-3807 and contracton would have little mcentl\e Io seek relief 
via the Dinpules clause See Cibinic, whoi's e Clarm" i s  Fnor D i s o g r m n l  
.Vecessorg7, The Varh & Cibinic Report May 1968 para 26 

' b i d  , FAR 52 233 I .  me also B & A Electric Ca , Inc , ASBCA No 27689 85 I BCA 
1 17 781 (and cases crred therein) 

"FAR 33 201 FAR 52,233-1 
'-FAR 13 201 Claim ar used I" this part means a wnflen demand or  rifte en 

asseman by me of the conrracting pames seeking m B matter of right, the pabment 
of money in a Q U ~  certain the adustment or interpretition of emtract  rems or other 
relief ansing under or relating to the contract 
"Se Dombrowski & Holmes. GSBCA No 6328. 83-1 BCA I 16.3W ( ~ Y o I c ~ ) ,  Falcon 

Research & D e r  Co , ASBCA l o  27002 82 2 BCA 1 I 
Dickinson &io ASBCX No 36804 88-3 BCA , 2 1  I 
letter demanding payment held a cognizable claim af 
entiflemenr) Wesringhousr Electne C O T ,  A S K A  ho 
initial progress payment request not a claim i t s  rerubmlasron together with B letter 
demanding immediate payment or B final decision JaLiifled the requirements for a 
clslml Capital Secunt? Serricei Inc GSBCA NO 5722 81 1 BCA 14 923 (disputed 
mvmce held a claim1 

'OASBCA Uo 31359. 86 3 BCA 1 19.008 
"'IBCA \ O  2000. 86-3 BCA I 19.079 
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b e a u s ?  their payment \\auld have been in excess of the tom1 
estimated cost of the contract 

What constituteb an otherroutine request for pagment" (in  pa^ 

titular iettlement proposal, fnlla\\mg a termination for convmwnce) 
has nor been clearlg delineated b> the c o u m  and hoard 
and boards have chosen 10 focus on whether or  not the m 
mitred mere ~n dispute. rather than addreaa rhe thl-esholrl question 
of whether or not the submitted matters \\-ere classifiable as a toutme 
requeit fi,l pa!ment 

Mer? dela! b) the contiacting officer in making pa!menr 15 no: 
in irself evidence that the matter 1s m dispurr "Unreaionable &la? 
in makingpagment. honeier has been held I O  mmert a routine re- 
quesr for payment into d dispute e\en nithuut a nr i t ten request 
of the contracting office, for a decision The FXR Diiputei c l a u i ~  
IS unambiguous in x s  requnement that. while an undisputed routine 
requesr for payment can h? comerted to a claim If  nor aired upon 
in a reasonable period of time the conve~ ion  is contingent upon coni 
pliance with the clause's iubrnission 0 e w i t w n  d m a n d  
tracting o f f i~e r )  and certification requirements . 5  In real 
ntenc? nf an unreasonable delag would ,?em to have no 
firance. because the delay itself IS not the basic for the requmred 
p q m e n r  nor does I t  i omer t  the request inro a claim On]? if the 
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delay 1s riewed as an imputed dispute does its IIICIUSIOLI in the clause 
make sense 

The FAR IS explicit m requiring the existence of a dispute (u hether 
actual or Imputed) to converr a routme request for payment into a 
claim The existence of a dispute, however, 1s only a necessary predi- 
cate TO the actual convemion process, xhich requires contractor com- 
pliance a i t h  the submisson requirements b? Acccordmglg, the dispute 
requirement. as applied to routine requests far payment E difficult 
to justify unless derired from a general requirement that all contrac- 
tor submissions-irrespective of their nature-must be the subject 
of dispute before "claim status 1s conferred. The essential question, 
therefore. 1s whether a dispute 1s required for a claim LO be valid. 

B. PREEXISTING DISAGREEMENT OR 
DISPUTE 

While the Urnred States Claims Courr has stated that ,li lt IS black 
letter law that a contractor may appeal on13 disputes' as defined 
in the Contract Disputes A C L , " ~ ~  a review of the case law (and in par- 
ticular, board decisions) does not support the court s 
Further, the recent decision of the United States Court of Appeals 
for the Federal Circuit m4lalliair ComLstmctw,i 01 i: Lhnted States n'l 

which was expected to re501ve the question. did not do so and t h e m  
fore added to the confusmn In famess to rhe Claims Court and 11s 
predecersai. the United States Coun of Claims, the coun conastentlg 
has required the existence of an underlging dispute.b1 The \armus 
boards. however, h a e  not adopted a uniform approach to the iequire- 
men1 for a dispute. The Engineer Board of Contract Appeals has not 
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required the existence of a dispute for a contractor s submission to 
be recognized a b  a \%lid claim 'I2 \or  has the Department of the  in^ 
rerlor Board of Contract Appeals.i' or the General S e n m a  Ad- 
ministration Board of Contract Appeals bd Conrersel>. the veterans 
Administration Board of Contract Appeals has held that a dispute 
1s reqUlred b: 

The Armed Services Board of Contract Appeals has adopted the 
Claims Court view that the existence of a dispute LS a prerequisite 
to a valid dispute i6 In .!4a&zr Comtriiction Co n T  the Armed Ser- 
>ices Board. in construmg a contract incorporating th? 1979 interim 
OFPP Disputes C I ~ U S ? , ~ ~  held that no clam existed because the 
government and the contractor were m a pre~dispute negotiation 
pasture. The board specif~cal l~ declined to decide whether a 
dispute was required under the FAR Disputes clause Addmmstratwe 
Judge Dural1 in a length? dissent. argued that the common defini- 
tion of the word c l a m  did not require the existence of an anteie- 
dent dispute 3Iareover, in h a  opimon, because a rerieh of the 
le@siative hatarg of the Act did not reveal a clear congress~onal man- 
date that an antecedent dispute was required for a valid claim. the 
plain meaning af the word 'claim" should control Judge Duvall 
urged the board to overrule Its decision ~nRacpuelle Ricer requiring 
the existence of a dLspute and adopt the position of the Enaneer  
Board m R G. Beer. which held that neither the 1980 OFPP Dispures 
clau5e n o i  the FAR Disputes clause required a dispute. except in the 
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case of IIIYOICBS, vouchers. and other regular payments under the 
contract 72 

Maflair appealed the adverse declsion of the Armed Services Board 
to the Court of Appeals for the Federal Circuit The couTt, apparently 
seekmg to dispose of the case on the narrowest possible grounds, con- 
cluded that it was "beyond cavil" that under the 1979 interim OFPP 
Disputes clause, "no claim exist[ed] unless it invoive[d] a dispute."73 
The msjority considered the terms of the clause to be dispositive and 
declined 10 decide whether the Contract Disputes Act requires a 
claim to be d i~pu ted . '~  Judge Bennett, in dissent, addressed the issue 
the majority avoided and, relying primarily on the dissent of Judge 
D u d 1  below, concluded that the Act does not require a dispute for 
a claim to be valid. Judge Bennett considered the inclusion of the 
dispute requirement in the 1979 interim ciause to be an error, as 
evidenced by its deletion from the 1980 OFPP Disputes clause. and 
argued that the majority was wrong in deferring TO a superseded 
clause.76 In Judge Bennett's opinion, the dispute requirement would 
encourage inflated Clalrns as precunors to bargalmng and would 
make litigation, not negotiation, the primary means of claim resolu- 
tion 

The Court of Appeals for the Federal Circuit, having passed on the 
opportunity to clarify whether or not the Contract Disputes Act re- 
quires a dispute before a claim wiii be recognmd,77 has left it to the 
contractor to ascertain whether or not the forum in which the con- 

. . ... . ." 
-"Id di 1770 
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rractar is seeking relief requires a dispute. Clearly, an appeal flled 
before the Clams Court nski dismissal If an identifiable dispute did 
not exisr prior to the contracting officer's final decision 4 t  the board 
level. whether or not a dispute IS required depends on the particular 
agene) board Obviously, the validity of a claim should not be depen- 
dent on such a random factor Disparate  results for similarly stuated 
Contractors 1s an intolerable legal anomaly that requires resolution 
The Court of A p p e a l s  for the Federal Circuit has the obligation to 
provide definitive guidance. as the various agency boards cannot d m  
tate a uniform construction applicable to all agencg boards 

As t o  haw the dispute issue ultimately should be decided. neither 
the language of the Act Itself. the Act's  legislatne history. nor case 
law can justif, a broad dispute requirement The 4ct requires a 
dispute only  as to vouchers IIIVOICBS. and other routine requests for 
payment, and It should not be expansn'ely construed t o  require a 
dispute as to all claims The two cases generally cited for the pro- 
p o ~ l t i o n  that a dispute E required. Keystone and Maylarr, did not 
mterpret the  €AR Disputes clause and were limited to interpreta- 
tions of contract CIIUSIS that specifically required the existence of 
a dispute. In Mauamir the clause in question has been rescinded and 
agency efforts to modify the clause b? making the dtspute require- 
ment more explicit were expressly rejected by the OFPP, the prin- 
cipal agenw charged with coordination of government pracuremenr 
policy Accardmgly. the requirement for a dispute should be limited 
on15 to the submission of vouchers, ~ n v o ~ e s .  and other routine re- 
quests for payment. as stated m the FAR Disputes clause i* 

C. DECLARATORY RELIEF 
Until recenll~ IT was settled law that rhe Claims Court and Its 

predecessor the Coun of Clams. had noJurlsdictlon under the Decla- 
rarory Judgment . 4 ~ t . ' ~ I n  CnnitedStntes v. Xingso the United Srates 
Supreme Courr held that rhe traditional Tucker Act JunsdictlonB1 of 
the Court of Claims corered only suits against the United States for 
money judgments and that there was no clear mdicanon of congrei- 
smnd intent in the Declaratory Judgment Act to broaden this 
Jurisdiction I2 
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In 1976, Congress passed the Contract Disputes Act, which pro- 
vided, in relevant part, that in lieu of appealing the decision of the 
contracting officer to a n  agency board, the contractor could bring 
the  action directly on the claim in the Court of In conjunc- 
tion with the passage of the Contract Dmputes Act, the  Tucker Act 
was amended to gram the Claims Court jurisdiction to render judg- 
ment upon any claim by or agamst, or dispute with, a contractor aris- 
ing under the  Contract Disputes Act A third piece of legslation, 
the Federal Courts Improvement Act of 1982,nk which abolished the 
Court of Claims and created the Claims Court and the Court of Ap. 
peals for the Federal Circuit, vested the Claims Court with the ex- 
clusive power to grant declaratory relief with regard to any d a m  
brought before contract award.86 

Whatever the intent af Congress, the aforementmned iegislati\e 
acts have not been univemall) recognized as either limiting or ex- 
panding the jurisdiction of the Claims Court to grant declaratory 
relief.8' Following their enactment, the Claims Court continued the 
Court of Clams' policy of refusing to grant purely declaratory relief.BB 
The Claims Court, however, has held it can grant declaratory relief 
ii the request IS coupled with, and subordinate to, a monetary ciaun.e* 

m g  orrlcer's demand far the =turn or promea z A Y ca h t e d  states. 
6 CI Cf 288. 307 (1884) (pol'llon of claim reeking B defeminatian that B ferminatmn 
ww not for default held pmperl) before the court) 

'"Sac A & 5 Council 011 Co 16 CI CL 743 748 118881 Fidelifr & Deooslt Co of 
Maryland 7 United States. I4 CI Cr 421. 123 (1888). Mcknm % 6mted 3tet.x 7 CI 
Cf 622 625 (1885) 
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The agency boards unlike the Court of Clams.  routinel) granted 
declaratory rehef. absent a rnonetar) claim. m pre-Contract Dispute' 
Act case5 y" Th? passage of the Contract DIsputc Act ireared coil- 
fusion as to the authority of che boards to grant purely declarator) 
relief The Act proiides in pertinent part. that 

(d) Each agency board ahall have jurisdiction to decide an! ap 
peal fiom adecisionof aconrractingoff~cer(l)relative to a cun- 
tram made hy 11s agenc). and ( P I  relative to a (ontract made 
by an? other agenc) In exercising this jurisdiction the 
agenc) board IS aurhoriced to gram any relief that would be 
available to d litigant arserting a contract claim I" thr 1 nned 
State5 Claims Court 
( e )  A n  agenct hoard shall p r m ~ d e  to the fullest mtent prac 
ticahle. Informal, expeditmu? and inexpensw~ remlution of 
disputes 

CammmtarorsPz and the various agency boards have di-agreed as 
to r h e t h e r  the language of the Act was intended to continue the 
prior hoard practice of granting declarator? relief or h) making the 
lurisdiction of the boards parallel that of the Claims Courr, limit the 
boarda to those forms of relief arailable in the Claims Court y1 Cei-  
rami) the language authorized to grant any rplief that would be 
available in the United States Claims Court." should not be read 
as restricting the boards to those formi of relief thar the Claims Court 
could giant 
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Among the agency boards, the Armed Services Board of Contract 
 appeal^,^' the General Services Board of Contract Appeals,B1 the 
Postal Service Board of Contract Appeals.@B and the Department of 
"ansportation Board of Contract Appealss7 have @anted declaratory 
relief absent a monetary c l a m  The Veterans Administration Board 
of Contract Appeals has held it has the authonty to issue declaratory 
judgments on matters of contract interpretation absent a monetary 

although it apparently has placed some hrnnation on the ex- 
ercise of such authority.8g 

The Department of Agriculture Board of Contract Appeals has 
taken the opposite view. In Rough and Ready Tzmber Co. ?On a can- 
tract interpretation cme not involving a monetary clam, the board's 
review of the legislative history of the Contract Disputes Act led it 
to conclude that the board's authority was limited to those forms 
of relief available to  a litigant in the Court of Claims, and according- 
ly, the board lacked the power to grant the requested relief1o' In 
Cedar Lumbo; Inc another contract interpretation case, the board 
noted that a declaratolyjudgment was an extreme remedy r e q u r  
mg a clear and specific waiver of sorereign immunity, and that such 
a waiver was not contained within the language of the Contract 
Disputes Act?03 Interestingly, the Court of Appeals for the Federal 

B'See General Electric Automated Systems Dlvmon. ASBCA KO 36214, 89 1 BCA 
121,196 (technical data dapufe), Swlron Donner Inertial Division ASBCA No 31148 
87-3 BCA 7 20 066, Advanced Computer ASBCA No 30128,86-3 BCA 1 1 8  
nellDouglasCorp ASBCANo 26747, 83-1 BCA 7 16,3i7 a//d,npan, 
764 F Zd 365 (Fed Clr 1986) (board concluded that the Contract Diiputei Act (CDA) 
did not reduce IU preFDA wwer to 1s8ue declararoryjudgmnent%) The board in Mchn- 
_ I 1  reasoned that the Declaralary Judgment .4cl did not apply Lo admmisrraow 
tribunals like the boards of contract appeals, and aecardmgl), there was no specific 
statutory pmhrbrfmn against boards ~ m r i n g  declaratory relief such a applied lo 
the Claims Coun Id at 81.420 
#'Set GT Wmehaunng C o ,  GSBCA No 6860 84 1 BCA 1 17.006 Dlric Mcklillan 

GSBCA Uos 7028 COM. 7@70.COM, 83 2 BCA 1 16 685 
" 4 e  Roger Dean Banett. PSBCA 10 2480 88 3 BCA 1 22 220 Great Eatern Holding 

C o ,  PSBCA No 1128. 83-2 BCA 1 16.784 
W e i D r  YichaelM GnnklgDdBCANo lE43 87-3BCA120102,SenlellBmrher~ 

h e ,  DOT BCA KO 1824 87 2 BCA 119,785. Varo Inc ,  DOT BCAUo 1696 87 I BCA 
1 18.430 (board concluded that the CDA did not reduce the board'rjunidictron) 

"Smahi InC of Dothan IABCA No 2198 85 2 BC.4 3 18 133 
ssSrsJonenPlumbingand Hearinglnc VABCA \ns  1845, 1868 86-1 BCA 118 658 

In J o w s  the board refused to exerci~ejurirdlctian w e r  a number of contract infer- 
pretalion ~ s u e i  The board stated if would decline to 1mue declaraloryjudgments ex 
cepl in cases m which '!I is clear that the dispute oyer an lnrerprelation has reached 
the point where one or the other of the parties has been required to alter i t s  confrac- 
Lual mslfmn or method of oerformance and will Ilkel\ incur COIU 10 the foreseeable 
fu& Id at 83 862 . 

""AGBCA Kios 81-171-3 et a1 81-2 BCA 1 16,173 
""See oku Plne Mountain Lumber Co, AGBCA No 83-184-1 83-2 BCA 7 15.173 
""AGBC.4 No 85-222-1 86.3 BCA 1 18 346 n i ' d  799 F l d  743 (Fed Clr l98bl 
""Id at 92.003 
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Circuit reversed the hoard in the Cedar case, finding that the board 
erred m holding 11 lacked Jurlsdlcnon because the contractor ap- 
peared to he requesting a declaratory judgment.lo4 The Agriculture 
Board has refused to grant declaratory relief unless combined with 
a monetary c1airnlo6 Xevertheless, when the hoard was confronted 
with contract interpretation issues. it did not require a monetaq 
c l am in default termination casesloe 

The Engineer Board of Contract Appeals has refused to issue a 
declarator? judgment without a monetary claim when the contrac- 
tor is seeking only a contract interpretation10' The board retained 
jurisdiction over a default termination after dismissing the accom- 
panying uncertified monetary claim?os The Department of the In- 
terior Board of Contract Appeals apparently has adopted a similar 
approachLog 

The Jurisdictional confusion could be resolved by the Court of Ap- 
peals far the Federal Circuit and. to some degree. it has h e m  In 
Lisbon Contmctors, Inc L: L riirrd S t n t e P  a case involving a default 
termination the court recognized, but declined IO resaive. the J N W  
dictional diffwences between rhe Claimi Court and the boards In 

lo' iBB F ?d 743 (Fed Cir 1986) The coun held that the board CommlfIed e m r  
b) ruling that if had no jurisdiction becaw? Cedar ~ e ~ u s l l v  aouehr a declararor) judg 
ment (without calling i t  that)  uhich 18 not authmiied b) the Contract Dirpufer Act 
We fmd II unnecesrar? here to deode uhe lhe r  the board could grant ruch ajudg- 
menr in a proper case id at 746 

>"See oko South C o ~ f  Lumber Co 4GBCA 303 81-267-1 b i  288 1 86 L BCA 7 
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1988, the court, in Malone P United Stales:" provided definitive 
guidance with respect to default termmations, but limited Its holding 
to  the agency baards."l The court cited the Transportation Board's 
opinions in G n n w  and Vad'"A in support of its C O ~ C ~ U S I O ~  that Con- 
gress, in enacting the Contract Disputes Act, actually expanded the 
jurisdiction of the boards. Accordingly, the Court held that the Act 
@anted the boards jurisdiction over default termmations unaccom- 
panied by a monetary ciaim.LL4 The court Qiewed a monetary claim 
as unnecessary for jurisdiction because the issue of the validity of 
a default termination is "money onented."115 The court subsequently 
reaffirmed its holding m .Malone in Johnson & Gordon Semrrlies u 
General Sen'ices Administralzan 

Starting with the holding in .Malone that boards have jurisdiction 
over default terminations unaccompanied by any claim for specific 
monetary relief, Judge Turner of the Claims Coult, in Claude E, 
AtkinsEntetprise& Inc zi United States:17 concluded that the Clams 
Court also had jurisdiction over such claims!" He based his reason- 
ing on section 609(aX1) of the Contract Disputes Act-which made 
the jurisdiction of the agency boards and the Claims Court coexten- 

'11848 F2d 1441 (Fed Cir 10881 
"Id dl 1441 After reuieivmg rhe Claims Court  cases holding that that court lacked 

lunsdlctlon over default terminations abient a claim for mone). the coulf stated ' Thir  
court has not vel considered. "01 doe. II no* consider the ialldlfy of the Claim, Caun 
precedent Just noted U'e are here concerned a l t h  on11 deciding whether the CDA 
g n n f r  (he BCAr Juiirdirlion over default terminations absent 1 monefari claim h i  
the parties 

'"See _ma note 97 
"Though not requiring B money claim. the court did regard default terminations 

a~ being inextii~ably Imked ' to the financial liability of both the ~ m e r n m e n t  and 
the contractor Id at 1445 Cibinic has questioned r h a t  result would obtain where 
neither party would ha re  a money claim (I  e ,  c ~ n t r a c f ~ r  made no exwendlturei and 
gmemment made no p r o m s  paymenls and did not r epmure )  Cibinie .\bnmoneloni 
C h , m  oWsmO11 SW/m Man The Sasb & Cibinlc Repart Oct 1088 para 61 While 
posibly too remole or speculative Lo be considered inextricably Imked. ' B eontrac 
Io7 who has been defaulted can lose 11s bondability as B result or face higher premiums 
When future bondability ma) be adrerpely affecred, a c ~ n l r a e f ~ i  should m8ue that  
the 'money oriented' requlremenl IS satlrfmd even ~n the absence of ldentlflable 
expenditures Anather ad%ene  consequence of a default termination 1s the pouiblll- 
ty of the contractor I debarment See .Malane 849 F 2d at 1445 

alone 640 F2d at 1145 
7 FZd 1435 1437-36 (Fed C a  lBMM1 
CI Cf 647 110M6) 

hrnsadopis Lheinala72rralionalcrhal defaulfteminafloniare b i  theirnature. 
money onenfed Id at 647 n 4 8)  doing so, Athim did not depall  from the Claims 
Coun's eoniliteot paslrmn that 'the sine qua n m  for jurisdictional purposes 8n [the 
Claims Court] la that such ac l ioo~  clrimi and disDutei be money oriented in some 
wa)" IndusfnalCaafmgi. Inc % Lnifed Sfate6 11 CI CI 151, 164(1086)(clfmgUilllamn 
Internalions1 Carp Y United States. 7 CI Ct 726 731 (1985)) 
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sive with respect to review of contracnng officer decisions118--and 
the Tucker Act, as amended-which permitted the Claims Court to 
exercise jurisdiction to render judgment upon "any claim by or 
agamst. or dispute with, a contractor anang under [41 L 3 C  § 
600(aXl)].'''z" A t k m s  has been followed in several subsequent Claims 
Court opinions12' 

While these cases may be viewed with cautious optimism. a deci- 
sion by the Court of Appeals far the Federal Circuit will be required 
before It safely can be said that, as to default t enna t ions ,  the Claims 
Court and the agency boards have adopted a uniform approach.LZ2 
In the mtenm, contractors should heed the following guidance 

1 Default terminations should be appealed to an agency 
board. Appeals of default terminations should not be taken IO 
the Clams Court unless a full monetary claim for a settlement 
under a termination for convenience clause has been presented 
10 the contracting officer. 

2 Other t?pes of nonmonetary claims such as contract  in^ 

terpretation also should be pursued before the agency boards 
instead of the Claims Court. In bringing such clams, the con- 
tractor should not identify the clam as a request for a 
declaratoryjudgmem, but rather, as a requesi for a determma- 
tion of the contractor's nghts under the contractLZ3 

D. CONVERSION OF GOVERNMENT CLAIMS 
The Contract Disputes Act does nor define a government claim 

The Act merel? provides that all claims by the governmenr againit 
a contractor ielating LO a contract shall be the subject of a decision 

. ( I  .. \ .  , .,. ,_, . , . I ,  . . . .  I , .  , . 
I . .  ., ',.i . , , . .. ., ,,. .. ., ,, , , . . 

II.., . . . . . . . . , . .  r r . , , l . , .  . . ~ ,..I . .- . ,. i. ~ , . . _, , , . .- I, -. .- 
I"O 
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by the contracting officer!** The significance of the contractovgov- 
ernment claim distinction is twofold12L First, the Act limits the pay- 
ment of interest on amounts found due the contractor to those claims 
the contracting officer receives from the contractor!1B Second, the 
Act's certification requirement for claims applies only to contractor 
claims12' While the classification of an uncertified claim as a govern- 
ment claim IS important insofar as it precludes dismissal for lack of 
certification, con t r ac tm are generally more interested in convert. 
ing a government claim into a contractor claim to collect interest on 
monies owed. Accordingly, relevant decisions of the courts and boards 
will be analyzed to  ascertain what type of claims requre convemmn 
and by what steps or procedures the COnvenlon IS accomplished. 

Because the Contract Dmputes Act does not set forth a 
methodology for identifying government claims, the necessary 
guidance must be gleaned from cme law. The allocation of the burden 
of proof frequently has been cited as the "appropriate algorithm to  
determine the identity af the [ ~ l m a n t ] . ' ' ~ ~ ~  Another method of iden- 
tifying whether a c lam 1s a government or a contractor claim is to 
look a t  which party is in possession of the disputed monies and which 
party is seeking payment?l8 in Ceczk lndustrie4 Inc  6. LWnited 
States'30 the government withheld payment on invoices submitted 
by the contractor. The Claims Court concluded that, because the 
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government had merely retained the funds now m dispute. the con- 
tractor was makmg the demand. and accordingly. the clam1d1 In 
.Mutual Matnfmasce Co .lJ2 however, the  General Seriices Board of 
Contract Appeals reached the apposne concIus~on, holdmg that 
monies due a contractor but retained by the government by means 
of administrative offset mvolred a gmernment claim1a' The board 
reasoned that the contractor did not bear the burden of proof ~n 
terms of challenging the deductions. but that the burden of proof 
wm on the gox'ernment tojustify Its deductions The board also noted 
that it would be dlogical to require the contractor to certify a d a m  
to recover deductions proposed and taken b? the go\ernment13' Ir- 
respective of nhich is the betrer reasoned position. the contractor 
muzt recognize that If an offset IS tiewed as a gmernment claim 
no mtereir will accrue to the Contractor unless steps are taken to 
convert the claim to a contractor claim 

In General Dynoniics Corpl3' the government attempted to dis- 
allow costs alreadg paid to the contractor. The Armed Services Board 
declined to decide whether the claim before it was properly clainfz- 
able as a government claim or a contractor c l a m  noting thar: 

In a case \\here costs hate been incurred b! a contractor and 
such costs have been p r ~ ~ i ~ i ~ n a l l y  paid b) the Government, one 
can persuaslrely argue that a h e n  the Government seeks to  
diaalloa and recover moneys paid, 11 ought to  be the Gorern- 
ment s claim Equally penuasne. however. 1s the argument that 
since the contractor IS the one that mcurs the costs. and seeks 
to demonstrate that It IS entitled to  such COSTS, it should 
at least claim the costs when the Go\ernrnent seeks to  disallow 
them 

In later decivans. however, the Armed Sewices Board held that when 
the gobernment 13 seeking to recoup funds already paid the contrai- 
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tor, the dispute should be deemed a government ~la1m.l~' While a 
clear definition of what constitutes a government claim has not been 
agreed upon by the courts and b o a r d ~ , l ~ ~  certain types of claims are 
generally treated ai government c lams These include admuuitrative 
setoffs,'an assessments of liquidated unilateral contract 
modifications permitting the gowrnment to exercise 
downward aalustments of the contract ~ n c e ; ~ ~ ~  and the government's 
disallowance of certain concract costs already paid to the contrac- 
tOT14S 

One area of confusion that finally was resolved by the Court of 
Appeals far the Federal Circuit m Malone was default terminations. 
The court held that a government decision to  terminate a contrac- 
tor for default 1s a government clam that the contractor can appeal 
to the appropriate board without hawng to submit a monetary c l am 
of its own to the contracting 0ff1cer.l~' If Che default is held to be 
proper, the contractor 1s hable for the government's excess repro cure^ 
rnent costs If the default is held to  be improper, the government will 
be liable for the contractor's termination for convenience costs. 
Although the contractor may recover convenience termination costs 

Mutua Montenmce Co , GSBCA l a  7496 85 2 BCA 718,088 Bitise Cecile lndusrnes 
I n C  b LrutedStater 18 CI Cf 730(1989)(gavernmenf withholding of paymenlsneaher 
B government nm a contractor claim held not B claim because no demand for m o m )  
Invol\,ed) 

""Elgln Bullden. 1°C \ Lnifed Sratea. lOCl Ct  4011586). seenko Crippeng Gram 
C o v  v Lolled States, 18 C I  Ct 237. 240 11989) 2 A N  Co ,, Lnited States. 6 CI 
Ct 298 304 (1984) Erergreen International .Aviation Inc , PSBC.$ Yo 2168. 89 1 BCA 
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without filing a separate claim, The contractor apparently cannot 
recover interest 

In conclusion, default terminations, as with other types of govern- 
ment claims, must be con\-eerted to. or accompanied by, a contractor 
claim to invoke the Contract Disputes Acts interest prov~smn.l*~ In 
realit> the  term convert'' 1s somewhat msleadmg, as no metamor- 
phosis occurs Rather. the contractor must file its own claim with 
the contracting officerla' Merely contesting a government claim n i l 1  
not suffice. 

111. THE DEMAND 
The Contract Disputes Act requires that all claims b? a contractor 

against the government relating to a contract be in writing and be 
submitted to the contracting officer for a While the Act 
sets forth the procedural requirements for the submission of a claim. 
it leaves unanswered the question of what documentation must be 
submitted. The F.4R defmition of a claim requires that the submis- 
sion contain a "written demand or written assertion seeking. 
as a matter of right. the payment of money in a sum certain. the 
adpstment or interpretation of contract terms. or  other relief ans- 
Ing under or relating to the contract"14B While neither "demand" 
nor 'assertion" 1s further defined, the FAR guidance that "(a] 
voucher, mvo~ce. or other routine request far payment that 1s not 
in dispute when submitted LS not a claim "150 b) exclusion. requires 
the contractor to put the contracting officer on notice that a con 
tract problem exists that the contracting officer must resolve or rec- 
tifg Because contract problems are numerous and varied no demand 
format has been legislatively orjudicially created. nor would one be 
appropriate. What constitutes a demand requires a case-by-case 
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analysis:" with the courts and boards examining the language and 
content of the c l am to  determine Its sufficiency?62 

A .  CLAIM LANGUAGE 
The Contract Disputes Act has not required, nor has case law 

created the requirement, that the claim be Submitted in any par- 
ticular form or use any particular As succinctly stated 
by the United States Claims Court, "[N]o magic words are required 
by the statute."1s4 The submission, however worded, must manifest 
a positive, present intent to seek relief as a matter of The 
demand must be a clear and unequivocal statement that ~ v e s  the 
contracting officer notice af the basis and amount of the 
Adequate notice can be either actual or c o n ~ t r u ~ t w e . L ~ ~  Whether a 
communication constitutes sufficient notice to tngger the contract- 
ing officer's obligation to  render a final decision depends on the 
totality of the contractor's ~ommunica t ions '~~  Accordingly. a series 
of documents, letters, or other forms of correspondence wiii be read 
together to determine if they adequately apprrse the contracting of- 
ficer of the nature of the contractor's clam?s* Commumcatians be- 
tween the contractor and the contracting officer will be liberally con-. 
Stmed ~n determining whether a claim has been properly asserted!r0 

'L'Rchnassoclalei, Inc Y United Stales. 14 CI Ct 200. 209 (1888). Paragon Energy 
Carp Y United States, 227 Cf CI 176 (18811 

"'Thedemand as analyzed within thecontext OfthlSpawI isviewed as a~equsl te  
element of a vzhd d ~ l m  Courts and boards frequently use the terms ' demand' and 
"clarm ' inlenhangeably One commentator draw a legal dlsfincfim between the 1110 
terms Set Bugge So Yau Thhmk You Kaw o Ciozm, 16 Pub Cant L J 288 (19861 
Bugge defines ' demand' as an a ~ ~ e r t i o n  of an entitlement According to Bugge the 
contractor I demand 11 rejected by the eontractmg Officer. ma) be appealed the ap- 
peal being the legall) cognisable d u m  id at 304 05 Bugge arguer that the dixfinc- 
tion 1s m e  of substance, not semantics The author's research, howerer. uncovered 
no cases m which a board or court 3 failure t o  draw this distinction could fairly be 
said Lo have resulted m a f a m y  analysis 

'SIContract Cleaning Maintenance, Inc > United Stares, 811 F Zd 686, 682 (Fed Clr 
19871 City of El Centro Y United Stafea. 17 CI CI 784, 788 (18891, Metric Conrrruc- 
fion Co v Cnited Srster, 1 CI Cf 383, 382 (19831. Insurance Co of the West. ASBC.4 

'est Coast General Carp v United Stales 18 C1 CL 98 100 (19881 
s e x  Elearro Enaneen. loc , DMCAB No 1026, 81 1 BCA 7 IS 108, _e oko Simi 

22 87-2 BCA 1 18,828, Harry Brorn, I n c ,  EUG BC.4 
Uo 5263, 86-3 BCA 1 I8 078 

ll'Conlrocl Cbamng, 811 F2d  at 682, West ComL, 18 CI Ct  at 100. Gauntl  Con- 
i f r u ~ f m n  C a ,  Inc ,  ASBCA No 33323 87-3 BCA 7 20.221 

'$%rsrr 81 1 BCA 1 I5,lDB. at 74,747 
'j'Wmdmg Specialists Co , loe ASBCA No 37766. 88 2 BCA 1 21,737 (citing Daie E 

Exesvallon ASBCA No 36633 88-2 BCA 7 20 746. Fuel Storage Carp. ASBCA 210 
26884, 83-1 BCA 7 16,4181 

'soAlliance 011 &Refining Ca v Lnlred States 13 CI CI 486 488 (19871. aTd 856 
F2d 201 (19881 
"osm 87-2 BCA 1 18.828, at 100 836 
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Factors to be considered in assessing the claim are whether the can- 
tractor asserted specific rights, requested speclfic rehef, or requested 
that the contracting officer render a final decisioniBL Because the 
determination of whether or not a proper demand has been made 
requires a case-by-case examination of the correspondence between 
the contractor and the contracting officer, there are few definitive 
analytical guidelines. In formulating guidance, the courts and boards 
have looked variously to  the legislative history of the Contract 
Disputes Act, federal regulatmns, and the terms of the contract at 
issue 162 

I Written Submission to Contracting Officer 

One specific. eaniy applied requirement 1s that the claim musT be 
in writing?i3 A second clearly defined reqmrement 1s that the de- 
mand or claim be made to  the contracting o f f i c e F  Submiasion of 
the clam to the contracting officer has been referred to as the "essen- 
tiai first step" in the contract disputes processLBs In West Coast 
General COT. ZI l'nii.?dStafeslBe the United States Claims Court heid 
that the contracmr's submission of correspondence to the resident 
officer in charge of construction (ROICC) invalidated the claim 
because it was not submitted to the contracting officer The contrac- 
tor's contention that the requirement was a "meaningless formali- 
ty" because the ROICC forwarded the claim and the contracting of- 
ficer issued a final decision was rejected by the court The court 
stated that "[sjrnct cornpilance with the [Contract Disputes] Act 1s 

important so that the contracting officer will know what he IS deal- 
mgwnh,  and what he 1s expected to do"188 Because the contracting 

iring Tecom Inc Y L n m d  Stales 732 F2d 535 
ted States 6 C I  Cr 286. 301 (1584)) 
ed Stater. I 4  CI Cf 6 6 6 ,  667 (I5R8) 

" ~ W r s l  corn*, 18 C I  
936 (Fed Clr 18841 2 

"'RSH Cons t~uc tu~s  
201 and 52 233-lie), $re  ofso Brener Building 
6 68 2 BCA 3 20 786 (Contracnng officer irrued 

a decision after ~ X O  telephone coniemmoni sirh ~onr rae rn r  Decision held Imalld 
since not preceded hy a xrilfen demand), Checker Mo\mg. ASBCA So 32664. 87 I 
BCA T 15 367 (the ~ ~ n f r a c f ~ r  I telephone cm~e15atmo with the contracting officer 
did not cmififute B claim ' ~n wnnng '1. Adralr Manufacturing I n c ,  UOT CAB Uo 
155R Rb 3 BCA 1 18,215 (om1 claim for manefan damages did not satisfy iuhmiision 
requirement that claim be i n i f e n )  

"'41 U S  C 5 606t.i l15RBi FAR 33 P06ia) and 52 233-lid)fli see oisa SklS Data Pro- 
ducts Group, Inc L Lmted Stater 15 CI  C t  612 614 (L55Oi. Freeman Ge 
ASBC4 Ua 34611. 88-2 BCA ? 21 ROO BRS Conmacling i o ,  Inc GSBC. 

3 2 1  881 Infe~7al Biomedes Engnecnng I nc ,  IBCA Yo 2065 

er & Sieard In' , Lniled States 6 CI Cr 232. 235 (19841 
" l l B  CI Cf OR (1589) 
'(.id ion 01 
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officer had issued a final decision denying the contractor'3 claim, 
the court's rationale clearly was inapplicable to the reahties of the 
Case 

In Souter Asphalt the Armed Services Board of Contract 
Appeals heid that a contractor's letter, addressed to the authorized 
representative of the contracting officer, did not constitute a valid 
submission because the representative lacked the authority to render 
B final decision. The board reasoned that the requirement that the 
claim be submitted to the contracting officer meant that the clam 
must be decided by the penon having authority under the contract 
to render a final In FJ. Zeronda, Inc"' the contractor 
mailed, but the contracting officer did not receive, a claim letter. 
The board held it lacked jurisdiction because the contractor could 
not establish compliance with the submission requirement 

The r e~u l t s  in Sou& asphalt and Zero& fully comport with the 
intent of the Contract Disputes Act that disputes be addressed in- 
itially a t  the contracting officer level. As stated by the United States 
Court of Appeals for the Federal Circuit, the contracting officer IS. 

[A] penon with expertise m the administration of Government 
contracts - often in the field of the contract in issue. Also, the 
[contracting officer] has had expenence in dealing with the par- 
ties in the suit and is k e l y  to undentand the problems involved 
and the claims asserted by each party. It is, therefore, ap- 
propriate for the [contracting officer] to render a decision an 
claims before they are asserted e l ~ e w h e r e . l ~ ~  

The contracting officer's final decision is the " l m ~ h p m ' ~ ' ~  of the 
disputes process, and submission of a claim is a prerequisite to con- 
aderation of that claim A failure o f  submission--as in Zerondo-or 
submission to the wrong person--as in Sou& Asphalt-precludes B 

final decision by the contracting officer. The holding in West Coost 
General, however. invalidated a contracting officer's final decision 
and IS loacaily indefensible Further, the result is not mandated by 
a strict comtmction of the language of 41 U.S.C. 5 605(a), wluch simp- 

"'ASBCA No 36206. 88-1 BCA 1 20 277 

"lASBCA Xo 36253, 88-3 BCA 1 2 1 . 1 6 ~  ~ 

'.#Joseph Yonon Co j. Lmfed Stater t i ,  F2d 1273 1280 (Fed Ctr 1985) 
,-*Paragon Energ) Corp , United States, 227 Cr CI 176, 177, 645 F2d 966. 867 

ISlmce Its enact- 

at 102,617 

(1981) Of COY_ kj causncall) noted by m e  admmsfrauvewdge. 
ment the Contract Disputes Act har acquired kj many 'Imchpma &! a wagon train 
Oauntt Conitruction Co Inc ASRCA No 33393. 87-3 RCA 7 20.221 
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is states that claims 'shall be submitted to rhe contracting officer 
for a decision""' The court in West Coast General has inserted the 
requirement that rhe submission be made dwectly to the conzrac 
ring officer This additional requirement does not further the intent 
of the Act that matters be resolved by the contracting officer 11 
serves no purpose other than to provide another hypertechnical, 
albeit incorrect, basis for dismissal. 

2 Cantracto, Correspondence C l a m  c Settlement t b s t i w  

While the writing and submission requirements are. or were intend 
ed to be. easily applied and objectwe standards. the collectiYe assess- 
ment of contractor-contracting officer correspondence to determme 
the validity of a claim seems t o  be largely a subjective analysis. As 
previously noted. no mast words exist to assist the courts and boards 
in their review. rhough some cases have considered the use. or "on 
use. of the  ward "claim' m the contractors correspondence as per- 
tinent to the assessment of the validity of the cla1m.l-5 

While the Act itself imposes no obligation on the contractor to re- 
quest a final decision from the contracting officer:70 the requirement 
that the contractor's demand be submitted to the contractmg officer 
for a w ritten decision"' has been uniforml) interpreted as requiring 
the contractor to make such a demandLTB A formal demand is not 
required:78 although the demand. either explicitly or implicitly. must 
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be contained in the contractor's submission.180 A review of relevant 
decisions highlights the subjectivity of the analysis. 

In Contract Cleaning Maintenance, Inc v. Chzted StatesLa1 the 
United States Court of Appeals for the Federal Circuit stated that 
although the contractor's letters frequently expressed the hope that 
the dispute could be settled and suggested a meeting to accomplish 
that result, the letters could constitute a claim182 The United States 
Clams Court, however, generally has found That any correspondence 
that alludes to negotiations or settlement fails short of a demand far 
a final decision. In its decision in West Coast Genenl. the court stated 
that the submission of a claim to the contracting officer ended the 
negotiations phase of a dispute and triggered formal proceedings 
under the [Contracts Disputes The court proceeded to find 
that a contractor's letter setting forth its estimate of the cost of 
disputed work and requesting a change order fell short of making 
a request for a final decision because the contractor h a s  'clearly 
still seeking an informal resolution to the matter,"l8' In Hoffman Con- 
stmctton Ca. P United States"'the court held that the contractor's 
cover letter to the contracting officer in which he expressed a desire 
to "meet in the near future" to resoive and "reach an agreement on 

I S S U ~ S ' '  was not a request for a final decisionL86 Rather, the court 
viewed the letter as a request for the opportunity to resolve certain 
cost disputes18' In support of this conclusion, the court noted that 
the contractor ended each cost item argument by stating that it 
"should be paid the full amount as opposed to what [the govern- 
ment] was offermg."'8~ Such language. ~n the assessment of the court. 
fell short of an assertion of entitlement.laY Settlement p r o p o d s  also 
ha\e been denied ciaim s t a t u  by some courts and boards because 
they left open the prospect of further negotianons. In Tecknassoci 
ates, Inc. L United StatesLgc' the court. citing Hoffman.  found that 
the contractor's cover letter and settlement proposal expressed a 
"wdhngness to reach an agreement as opposed to a demand that the 
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contracting officer reach a final decision "la' In Gardner.Mackmery 
Corp i, l h i t e d  StatesLPz a settlement proposal that did not request 
a final decision was determined to hare been submitted for 'The pur- 
pose of negotiating a EeTtkment agreement ' l q 3  

InAllianceOild&fz~itn~ Co. 1. LhitedState~!~~ however. the court 
distinguished Hoflman as "a creature of its particular facts."lg5 and 
considered as a claim a contracror 3 request rhar it be notified If  rhe 
volume of gmernment crude 011 required to be purchased hy the con- 
tractor would be altered m response to the contractor's protests The 
court found that the notification request amounted to a demand. 
'albeit politely framed. 'Is6 In G & H.Machinery Cu I L-nired S t o t ~ P ~  

the court again looked heiand the  lack of a specific request for a 
final decismn The court found that the statement m the contrac- 
tor's letter-thar the conrracting officer uas required bg statute ro 
make a decision. and in the absence of a response within a fairly 
short rime. The contractor would seek relief elsewhere-"should 
reasonably be construed as a request - ?\en a demand - by rhe [con- 
tractor] that the conrractlng offiwr render a decision ' IUL_ The Armed 
Services Board of Contract Appeals has adopted an analytical ap- 
proach similar to the Clams C o u n  In Canadian Conimerrinl Gorp"" 
the Armed Seriicee Board of Contract Appeals viewed a contrac- 
tor's lettei as at most a pricing proposal that lacked the requmie 
demand far a final decision Similarl?. in EDL Conitnicliun 1, 
a contractor's eStlmaTeS for change orders were rejected as claim5 
because the contractor's desire for a decision by the contracting of- 
ficer \\as not clearly indicared In Johx IkCabe2"1 the contractor 
wrote to the government asking why he had not heen paid and not 
assigned additional uo rk  The board dismissed the appeal. finding 
that the correspondence uas no more than an inquiry In Snri .A!,- 
tom0 Foam Fnbrzcufn~s'~? a contractor's letter contained generalized 
complainta. made vague reference to wuries  suffered. and did not 
request a final decision The hoard determined the letter was not 
a claim hut wah an mvitation to resolve through further negotid- 
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tions a grievance that had not yet ripened into a dispute. Likewise, 
in Filfer Pmducts Cow 203 a contractor's letter requesting the can- 
tmcting officer's coopemtion m "getting this issue resolved m a time- 
ly manner," was held insufficient to obligate the contracting officer 
to issue a decision. In Howard W &me, Inczo4  the board rejected 
the government's argument that a contractor's letter constituted a 
claim, labeling the correspondence as "merely an attempt by [the 
contractor] to convince the Government that the threatened assess- 
ment of liquidated damages and additional inspectmns was unwar- 
ranted." In short, the letter was argumentative, but not sufficiently 
demanding. 

3. Settlement as a Goal of the Claim Submlsszon Process 

The Armed Services Board decisions holding that a request for fmal 
decision 1s fatally flawed by the inclusion of language indicating a 
willingness to negotiate are difficult to reconcile with the board's 
decisions addressing the related issue of the sufficiency of the sub- 
mitted claim. In Orbas & Associates20s the board held that a suffi- 
ciently detailed claim was a prerequisite to the contracting officer's 
obligation to issue a final deaaon.  The board stated that Its rationale 
for the requirement "was to place the contracting officer in a pow 
tmn to make 'a meaningful review of the claim' prior to attempting 
s e t t h e n t  or issuing a final decision ' ' 2 0 8  Likewise, in Westclo.zMzEi- 
tary P m d u ~ l s ~ ~ ' t h e  board stated that when a submitted claim fails 
to  contain basic factual allegations, "there is no baas  upon which 
the parties can enter into a meaningful dialogue towards settlement, 
or upon which the issues can be sufficiently ~den t~ f i ed  by a cantrac- 
ting officer's decision "208 Moreover, the board explicitly has 
recognized that "nothing in the [Contract Dlsputes Act] forbids a con- 
tractor from negotiating with the contracting officer subsequent to 
the submission of the clam," and that such subsequent settlement 
discussions have no bearing on the claim's vitality.zoB Accordingly, 
while settlement discussions are not precluded by the submission of 
a claim (and, are in fact, anticipated), a claim that 1s sufficiently 
demanding to elicit a final decision from the contracting officer, yet 
recognizes the possibility of future discussions, 1s held to be invalid 
These anomalous holdings are likely the result of the board's 

171 



MILITARY LAW REVIEW [Vol 133 

piecemeal analysis of the individual elements of a claim-a result 
that could be avoided by the development of a comprehensive 
analytical framework. 

The Depanment of Transportation Board of Contract Appeals has 
taken a more liberal view of the demand requirement than the Armed 
Services Board. In Sims Fming Corp pLD the contractor wrote to the 
contracting officer. informed him of diffemg site conditions, and con- 
cluded his letter with the followmg: "We look forward to meeting 
with you to review this situation and determine the proper solution. 
which would lnclude an equitable adjustment and time 
While the quoted language could be interpreted merely as a request 
for negotiations, the board decided the correspondence was suffi- 
cient TO constitute a claim, despite the equivocal language. The result 
1s best explained by the board's recognition that the purpose of the 
claim requirement 1s to encourage contractors and the government 
to  settle without resorting to To penalize a contractor 
by dismissing an otherwise valid claim simply because it left open 
or encouraged further negotiations pending a final decision. defeats. 
rather than furrhen, the purpose underlying the Aci. 

In sum, while claims have been upheld absent a specifically ar- 
ticulated request for a final decision by the contracting officer. the 
case law clearly indicates that the contractor assumes the risk of 
dismissal I f  such a request is not explicitly set forth m its submis- 
sion. A simple statement ~n the contractor's submission that 'A final 
decision by the contracting officer E requested." and the avoidance 
of language indicating a negotianng pasture, should he adequate to 
preclude dismissal for failure to request a final decision 

B. CLAIM CONTENT 
A claim must contain sufficient information to enable the contract- 

Sufficient mforrnation ing officer to issue an informed decision 

' 'Dm B C i  Yo 1822 8 7 - 2  BCA ' 18 828 

umach Further the cantractlnn nfflrer I? more Ihkeli to Larefulli cnniider the menti  
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has been defined as. "the minimum information necessary to inform 
the contracting officer of what was being claimed and the grounds 
of the claim;"zls "the minimum standard of reasonable infamatian 
that would enable the contracting officer to  issue a meaningful final 

and "the basic factual allegations necessan' to an in- 
formed decision by the contracting ~ f f i c e r . ' ' ~ ~ '  Such generalized 
guidance, by necessity, requires a case-by-case analysu 21s In assess- 
ing the sufficiency of the claim, the contracting officer should con- 
cider the information submitted by the contractor and any relevant 
information otherwise known to the contracting If the in- 
formation submitted or otherwise known to the contracting officer 
is insufficient to establish the claim, the proper course of action for 
the contracting officer LS to deny the claim for lack of proof.2zo 

In Tecam, I m  II United States22' the United States Court of Ap- 
peals for the Federal Circuit addressed the government's argument 
that the contractor's claim was inadequate because It did not specrfy 
the relief sought or the amount of compensation requested. The court 
noted that the clam expressed the contractor's view that the govern- 
ment's new demands were beyond the contract's requirements, and 
that the contractor specifically asked far "compensation of 
$11,000 04peryeq t o b e  biiiedat $916.67permonth."222The court 
summanly rejected the government's position by way of its succinct 
comment that the claim contained "quite enough specificity . , 
under both statute and The only Contract Disputes 
Act proviaion cited was the requirement that the claim be submit- 
ted in writing to the contracting o f f ~ c e r , ~ ~ ~  and the only regulation 
cited was the Defense Acquisition Regiliation definition of a claim.2zs 
While not stated, the court may have found little merit in a govern- 
ment sufficiency argument when the contracting officer had con- 
sidered and denied the contractor's claim. 

sp'712 F 2 d  835 (1984) 
-">Id at 837 
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In Czty of El Centro L L-nitrd Stateszz6 the Cmted States Claims 
Court analyzed the government's reply letters to the contractor 
found that a claim existed, and determmed that the contractor gate 
the government adequate notice of the basis and amount of its claim 
The only contractor documents m the record were LIIVOLCPS The coufi 
circumvented the government's argument that mvoices alone could 
not constitute a claim by noting I t  was "evident' that the cantrac- 
tor had submitted more than mere imoices (elen though the record 
was devoid of any contractor claim letters).z2i The  court establ i shed 
the sufficiency of the COII~~OCIOI'S c lam by reviewing the govern- 
ment's reply letters and concluding that the government "was not 
at  all confused as to the nature of what was b e m g  requested.''22zs Ci 
t y  ajEi Crntro must be tiewed as an aberration because the Claims 
Court has not otherwise exhibited such magnanimity in regards to 
contractor claims so utterly lacking m documentation 

In T J D  S m z c e s ,  Im c L'nzted S t n t e P  the court denied claim 
status to a contractor's letter that demanded damages but failed to 
identif) the contract or the pounds upon which the claim was based 
In West Coast G e ~ n e r a i ~ ~ ~  the court read a series of fire contractor 
letters together to arrive at a determination of sufficiency. The fire 
letters, taken as a whole. referenced the work in question. asserted 
the contractor's legal theory underlying Its nght to a contract ad- 
justment, set forth Its estimate of the cost a i  the disputed work. and 
specifically noted that LIS change order request was being submit-  
ted under the Disputes clause The analysis of board decisions regard- 
ing the sufficiency of claims reveals. for the most part a more prac- 
tical approach to the determinanon of sufficiency The boards seem 
less inclined t o  engage ~n a de novo re\iea of the contents of t h e  
claim and are more likely to attach significance to the contracting 
officer's abilit), or inability, to issue a final decision based on the 
documentation submirted In Orbas & R r r ~ c z a t e s ~ ~ ~  the .4rrned S e r ~  
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vices Board determined that t m  contractor letters. when read in 
combination, constituted a claim. In support of its conclusion. the 
board noted that "[bly issuing a final decision on the merits based 
upon these two letters, the contracting officer affirmed that they 
were, mdeed, sufficient for a meaningful review of the Con- 
venely,in Dickman Builder4 the board, while notmg the con- 
tractor's letter made clear the contractor's wish to assert a claim, 
found the accompanying matenal lacked the basic factual informa- 
tion necessary to permit the contracting officer to make an informed 
decision. In reaching its determination, the board found it agndi- 
cant that the contracting officer had responded to the contractor's 
letter by requesting that the contractor "provide a coherent asser- 
tion of (the] c l am ''131 In B & A Ekctnc Ca.. Inc the board refused 
to inquire into the adequacy of the contractor's supporting data. 
natmg smpiy that the contracting officer could have denied the clam 
for lack of proof If it had been made without sufficient data 

In Gauntf Construction the contractor submitted a puLpoRed 
clam that did not specify the government acts that caused the dela? 
at ISSUB. did not cite the contract provisions upon which the can- 
tractor relied, did not indicate how the d e i q  occurred. and did not 
indicate h o a  the overhead rate used by the contractor had been com- 
puted. The contracting officer responded by notifying the contrac- 
tor that the letter did not contain enough specific information con- 
cerning the baas for the claim or how the contractor's aileged prob- 
lems increased its costs. The contracting officer further adTised the 
contractor that upon receipt of additional information. a final deci- 
smn wouid be rendered Yo additional details were provided. and 
no final decision was issued The board found that the information 
regarding the alleged impact of the varmus actionh or inactions b) 
gmernmentai personnel was peculiarly within the contractor's 
knowledge, and that absent such mfmmatmn. the contracting officer 
was precluded from making a meaningful review The board. after 
notmg the contractor had chosen to  initiate an appeal rather than 
provide the requested mformatmn, held that to require the  contract^ 
ing officer t o  make a determination, absent a proper submission. 
would "amount to an exercise in futiiity"2~ih The board further ex- 
plained its holding m the following passage 

""ASBCX No 27689 85 1 BCA 1 l i , i B L  
'I'ASBCA ho 33328 87-3 BCA 1 20 221 
"'id %t 102 411 (uuoung Logus Manulaclunne. Cornpan) .AhBCA ho 25436 82-2 

BCA 1 16 021) 
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[Ilf we should allow Gaunrt to proceed m the Board wnh a clam 
the merits of which have not been considered by the contrac- 
ting officer only because he did not have sufficient in for ma^ 
tion to form a reasoned position and the contractor chose not 
to provide additional information that would have made such 
a review possible, s e  would encourage practice that defeats one 
of the legislatire purposes of the CDA. Although we have to 
be fair and should not approve dilatory tactics by contracting 
~ersonnel  this does not mean that contractors should not be 
required to  comply with some mmimal c lam submission re 
quxements.23Q 

The board rejected the contractor's request that the contracting of- 
ficer s refusal to render a final decision be construed as a deemed 
decision ' and the board dismissed the a o ~ e a l  far lack of iurisdic- 
tlO" 

In Regan .Vaoder Constnictmi  Co the board uas faced with an 
obviously insufficient claim that did not relate specific costs to 
specific causes A fourteen page supplement was submitted u i t h  the 
claim. however, which provided a cost breakdown and a narrative 
setting forth the basis far recover) of the contractor's impact costs 
and for time extensions The board determined that the supplement 
provided sufficient information on entitlement and quantum far the 
contracting officer and the contractor to conduct meaningful  set^ 
tlement discussions or for the contracting officer to render a final 
decision 

The determination of u herher or nor a claim 1s suffsiently detailed 
to trigger the contracting officer's obligation to issue a final deci 
smn 1s as much dependent on the particular court or  board that ic 
conducting the retie\\ a i  it 1s on the con~ents  of the claim itself An 
approach thar accorded more deference to  the contracting officer's 
determination of the claim 4 suffmenc), as reflecr.?d by his ~ssudnce 
OT refusal to issue a final decision. would certainl) yield more con- 
mtent  results A po,t-deiisional de no\<) r e v i ~ w  of a claim that i e l i r h  
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to nullify the contracting officer's finai decision (when he apparently 
felt sufficiently knowledgeable of the facts and circumstances sur- 
rounding the claim to  render a decmon) IS a farm of judicial ''second- 
guessing" that impedes, rather than expedites, the disputes pro- 
cess.242 Further, the courts and boards have exhibited a reluctance 
to presume any degree of knowledge on the part of the contracting 
officer,z43 although the contracting officer and his a t e  representative 
usually know most of the details of the contract performance. It 
would be more efficient to accord a presumption of correctness to  
the contracting officer's sufficiency determination, and If the con- 
tractor is unable to adequately document Its cause for action, dismiss 
the appeal on the basis of the contractor's fadure to sustain Its burden 
of proof 

C. SUM CERTAIN 
The FAR definition of a claim requires a demand for the payment 

of money to be stated "in a sum Yonetary demands that 
fa i l  to state a sum certain amount generally have been held not to 
be claims.24h The United States Claims Court provided the following 
rationale for requiring that claims submitted to  the contracting of- 
ficer specify a particular money amount: 

When a claim seeks a particular amount and the contracting 
officer finds entitlement to the amount sought, the claim can 
be settied and the contractor i s  precluded from taking an ap- 
peal under the doctrine of accord and satisfaction If. 
however, the contracting officer finds entitlement IO only apor- 
tian of the amount sought. the contractor LS entitled to appeal 
the difference between the particular amount sought and that 

"'In Cerberomcq Inc > LlnsedStates. 13CI Cf 415,417-18~10871. the ClaimsCauif 
~n determining ihefher a claim 2.u properly before the C O u n  for rhe purpose of a 
de now miex,  concluded that l t jhe cnfieal test appears to be whether the scheme 
of aqludleatlon preanbed bg the [Contract Disputes Act] i s  undermined b, the con. 
Lia~r~r~e la imonappea l  thatis. bycireumienfmgtheIratuyorymleof fhecontrac- 

*"%corn, fni Y ~ n n ~ ~ S & ~  732 F2d 035 (Fed Ca 18841. Metric Consfrucrron 
Company, Inc I UniledSfatei, 1 4 0  Cf 17i119881.21 h C o m p w r  LnrtedSrares. 
6 Cl Cf 288 118841 J J Banarire Comoanv A8BC.k Uo 29846 86 2 BCA 1 I8 788 
Logus \lanuf&unng Company ASBCk Yh 26436 82-2 BCA 7 16 025 
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awarded by the contracting officer When, however, no 
specific amount IS sought. the contracting officer cannot set- 
tle the case by awarding the  Contractor the amount sought 
Thus, a final decision by a contracting officer could not preclude 
a contractor from filing suit seeking the difference between the 
amount airarded and a greater amount that the contractor has 
not specifmlly stated 

Even though a sum certain is required, a claim in which the amount 
m dispute can be determined by a simple mathematical ~ a l ~ u l a t i o n  
or from the contractor's submission to the contracting officer is con- 
sidered sufficienr.2i' In discussing the contractor s burden of proof 
with regards to a sum Certain. the Claims Court concluded that "the 
facts necessary to meet [the contractor's] burden of proof need not 
be found w t h  'mathematical exactitude.' It is sufficient if [the con- 
tractor] furnishes a reasonable bass  for Computation even 
though the result 1s only apprcwmate z4* It nould appear. based on 
the aforementioned guidance. that the courts and boards would con- 
strue the quantification requirement \cry liberally A rei lex of the 
case law however, indicates that such IS not always the case 

Before a COUIT or board can reach the issue of whether or not a 
claim has been quantified proper15 it must first determine if the con- 
tractor's claim is merely a request far an interpretation or adjuxt- 
nient of the contract, or some other form of declaratory relief not 
requiring quantification In Wzading Speczolists Co 2iil the boaid 
dismissed the contractor's appeal because the contractor failed tc, 
quantify its claim for an equnable adjustment m the contract price 
The contractor argued that quantification was not required because 
the claim only involved a dispute in contract interpretation The 
board determined. however, that the cssencc of the dispute was the 
increased costs tn the contractor of performing additional work 
therefore, the conrractor's failure to submit a claim quantlfymg a 
specific dollar amount probed fatal. In ACS Comtn~ct i i ln  Co."" the 
contractor's letter was cast in the language of a request for a c o n ~  
tract interpretation The board. howeter, concluded that while the 
" '[~Jnterpretatlon of contract terms and speclficationi [mould] un- 
doubtedly be Involved. the ultimate issue was one of money- 

"*neirrc, I 4  CI Ct at 179 
"'Mrtne Construction Cornpani Ini 1 1 mted Sfate3 1 CI Cr 383 (19891 Dilllngham 

Shipyard ASBCA Yn 27468 51-1 BCA 1 16,981 
" 'Da~co Cansfructron, loc \ United Stater 15 CI C t  662. bB8 (IR8Rj (elring 

ffundprlichCanrracringCo \ UniledSrates 351 F2dY66.965 1 7 3 0  CI 180[186il) 
ldsASBCA Zo 37765 R8-2 BCA q 11 737 
3I"ASBCA No 38536. 89 1 BCA ? 31 106 
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z . 6 ,  whether the contractor was entitled to payment for work which 
it considered to be beyond the requirements of the contract.''1s1 Ac- 
cordingly, the board found the contractor's lack of quantification re- 
quired dismissal of its "monetary" claim 

In Metric Construction Co. u Vnz'nlted Skz'nlte~~~~ the contractor sub- 
mitted a claim ietter seeking extended home office overhead "in an 
amount exceeding $81,000" and third-party indemnification fees "ex- 
ceeding S7,500.''253 Metric argued that its supporting data would 
aliow the contracting officer to determine the sum certain amounts 
of its claims amply by adding up the figures for extended home of- 
fice overhead and third-party indemnification fees as broken down 
in each particular exhibit of a detailed appendix The court found 
the exhibits "at the very least, confusing,'' and disagreed that it was 
a matter of simple arithmetic t o  calculate the sum certain amounts 
of Metric's The court concluded that, @veri the valurnmaus 
exhibits, "it would be qmte easy for a contracting officer to com- 
pute incorrectly the amounts that Metric ciaims."z'e In the opinion 
of the court, I t  was not the intent of the Contract Disputes Act t o  
avve rise to disputes over the disparities ~n such computations While 
apparently not relied upon by the court. the fact that the contrac- 
ting officer never issued a final decision on Metric's clams may have 
been indicative of the complexity of the numbers mnvolved.2s0 

In I B.A. the contractor performed his own calculations, but 
suffered dismissal because he  did not provide any supporting data 
explaining how he arnved a t  the calculations. The board held that 
the contractor had a responsibility to furnish a reasonably detailed 
breakdown of, and supporting data for, the amount claimed. I? In- 
surance Co. of the Westzs8 the board held that the contractor suf- 
ficiently documented his request for enended home office overhead; 
the contractor specifically stated that he computed costs using the 
Eichieay formula and provided a list of equipment used, the number 
of days the equipment was used, and the charge per day In an  In- 
teresting twa t ,  the Department of Transportation Board of Contract 
Appeals rejected the government's argument in lbdd PaeU6ic 
Shipyards C ~ r p . ~ ~ ~  that the contractor had failed to set forth the 

#" Id .  at 107,684 
#O214 CI Cf 177 (1888) 
*'sld at 179 
" ' Id  at 180 
lbl,* 

'**Id at 179 
s"ASBCA Yo 37182. 88 I BCA 121.576 
"6ASBCA Yo 36263, 88-3 BCA 7 21 056 
*WUI BCA No 2023. 68-3 BCA T 21.020 
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amount of the clam and. 8s  a result. that rhere was no sum certain 
for the contractmg officer to consider The board. in concluding that 
the amount in dispute was capable of being ascertained relied on 
an affidavit of the contracting officer that set forth the precise 
amount the Coast Guard proposed to pay the contractor on a per 
hour baes and rhe amount that the contractor u-as seekmg In addi- 
tion. the contracting officer attached an exhihit to h a  affidavit 
demonstrating hoa the respective hourly rates translated into the 
total amounts m dispute A clearer example of an attempt hy the 
government to  rely on a hypertechnical argument that 1s wholly at 
adds with the reahties of the cme can hard]) be imagmed The board 
correctly referred to the government's argument as ' baseless"zio 

In RSH Constructors Jnc L_ L'nzted States2" the Contractor alleged 
that the government had wrongfully withheld $26,000 from its final 
payment In Its claim letter, che contractor stated that the punch list 
item3 had been completed "with the exception of a f e r  minor items. 
certamlg no more than $2.000.00 m value," and further stated that 
"payment in fuli should be made and If  any retention E withheld. 
it should not be m excess of 52,000 00 ' ' 2 * 2  The court concluded that 
this language reflect[ed] uncertainty as to the amount of mom? 
[the contractor] IS owed.' ' and consequentlj did not represent a  de^ 
mand for payment of a sum certain 281 The court's finding of uncer- 
tainty appears strained, as It IS patently obvious from rhe contrac- 
tor's letter that Lt was demanding the full $25.000 withheld. although 
It would accept a minimum of $23,000 Yet, in Atlantic Industrws, 
Inc the Armed Services Board of Contract Appeals s imhr ly  
dmmised a contractor's claim for ' not less than" $76,000, holding 
that It was not a claim for a sum certain Apparently the mclusion 
or reference to. a mimmal acceptable payment nullifies rhe demand 
While the concern underlying the rejection of minimally acceptable 
payments has not been aniculated.sn8s the courts and hoards may fear 
that tolerance of such claims will result m poorly-documented clams 
that are submitted only for the purpose of initiating a new round 
of negotiations. rather than to seek a final decision Interestingly. 
a Contractor's demand for an amount exceeding a specified sum. as 

'L''ld at  11" 2% 
"' 14 CI Ct 655 IIBhBI 
'"'Id at h i 8  

180 



19911 CONmACT DISPUTES ACT 

lniMetric Const-tzon, apparently does not invoke the same degree 
of scrutiny. The court in Metric focused, not on the prefatory 
language, but on the complexity of the computatmns. In sum, little 
certainty e m t s  as pertaim to the "sum certam" anaiysls. Even a spe- 
cified amount may not suffice if the supporting data does not 
delineate the manner and method by which the sum certain war 
calculated Further, a specified amount may be denied sum certain 
Status by prefatory language that either indicates uncertainty as to 
the exact amount in dispute or creates the perception of a settie- 
rnent offer (with the expectation of further negotiations), instead 
of a demand far a final decision. The imposition on the contracting 
officer of the obligation to perform simple mathematical calculations 
and to consider information not contained m the contractor's suh- 
musmn, but otherwise known to  the contracting officer, is certamly 
reasonable and furthers the Act's objectwe that disputes be resolved 
as effuently and expeditiously as possible at the contracting officer 
level.2~8As with the requirement that the contractor demand a final 
decision of the contmctmg officer, the courts and hoards should show 
greater deference to the contractingofficer's assessment of whether 
or not he has been provlded u i th  the necessary facts and figures 
upon which to render a decision. The sum certain requirement has 
no utility other than to ensure the contractor's demand is sufficiently 
defined to permit resolution Yet. as the case law has shown, the 
government has been permitted to attack claims upon which a final 
decision has been issued on the inherently contradictory theory that 
no decision was possible for want of definitiveness The fallacy of 
this form af hypertechnicai construction of the sum certain require- 
ment was revealed in the m d d  Pociffc Shipyavds'*' care. m u hich 
the government's argument that the contracting officer lacked suf 
ficient data to render a decision was contradicted by the contract- 
ing officer's own affidavit. 

Postdecisional judicial review of the sum certain requirement 1s 

a largely superfluous exercise that is most frequently invoked to 
dismiss an otherwise cognizable claim, rather than to  rectify an in- 
correct f i nd  decision based on insufficient or defective data. As a 
practical matter, the sum certain requirement should be enforced 
by the contracting officer, who I E  in the best position to make the 
necessary assessment of quantification 
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IV. CERTIFICATION 
Section 605(c)(l) of the Contract Disputes .4ct provides, m parr. 

that 

For claims of more than 550,000, the contractor shall certif? 
that the c lam IS made m good faith, that the suppomng data 
are accurate and complete to  the best of his know-ledge and 
belief, and that the amount requested accurately reflects the 
contract adpstment for which the contractor believes the 
government 1s liable 

KO other pronaon of the Act has generated as much cantrovers). 
both at its inception and at present. a5 the certification requirement 

The certification requirement was not included in the nutmi drafts 
of the  Contract Dispures Act. The mclusion of the requirement was 
the  result of the following recommendation b! Admiral H G 
Rickorer 

Require as a matter of law that prior to evaluation of any claim. 
the contractor must submtt to the Government a certificate 
signed b? a senior responsible contractor official, which states 
that the claim and its supporting data are current. complete 
and accurate. In other words, you put the contractor ~n the Sam? 
position a d  our workmg man. the income taxpayer who must 
cer t i f~  his tax return 

Becauae the certification requirement i i a i  a last-minute addition 
to the Act. rhere was little in the ius? of legislative histor? t o  cx- 
plain the intenr of C'ongress 01 to guide the c o u m  and hoards m i m  

plementing the cerrification pro\ision lit' The inclusion of th r  crr 
tificatian requirement in the Conriait Diaputcs Act \ lab  geered z l r b  
same degree of rrepidation by most commentaton Lambelt and Mor- 
row described The requirement as " h a q  at  best wirh rhe polen- 
tial for abusp. and of quearionable merit In a prophrtic statement 
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they predicted that, "[djepending upon the scope and manner in 
which it is implemented, the certification requirement could be 
another pro-forma requirement or a controvemal means of controll- 
ing government Contract claims"s'2 Judge Grossbaum, of the Armed 
Services Board of Contract Appeals, believed the Act failed to ex- 
pressly address whether certification was a prerequisite to the pro- 
per submission of a contractor claim, and he noted that the require- 
ment had generated substantial c o n t r a ~ e n y . ~ ~ ~  On the other hand, 
Dees and Knight, despite their observation that the certification re- 
quirement had caused "no small amount of confusion," misap- 
prehended the future development of the law, as reflected by the 
following conclusion 

The Contract Disputes Act does not require the contractor to 
certdy a c lam on appeal where the contracting officer has 
rendered a final demaan without certification. The purpose of 
certification is t o  facilitate the contracting officer's evaluation 
of the claim. Where the contracting officer has evaluated the 
claim and issued a final decision, certification would serve no 
useful purpose and is, therefore, unnecessaryz74 

Two yean later, fallowing a series of Court of Claims decisions 
holding that certification was a prerequisite to a valid claim, Dees, 
this time with co-author Churchill, concluded that the extraordinaly 
amount of litigation spawned by the requirement. coupled with the 
fact that the "certification requirement serves no useful purpose, 
strongly demonstrates that Congess should ellminate the certifica- 
tion requirement from the statute aitogether."x'i 

A .  FAILURE To SUBMIT CERTIFICATE 

1. Jurtsdielion 

The series of cases that prompted Dees' change of heart was the 
Court of Claims trilogy of Lehman - Moseley - Skelly and b y ,  and 
the Court of Appeals for the Federal Circuit's decision in Schlosser 
In Pml E Lehman. I n c  u Unzted States276 the Court of Claims sur- 

sr"ld al 153 
"sGroi;baum. mwa note 36 at 3 6 
"*Dee8 & Knight Cerhftcorion ~ . p u z m n o u g  ozidPmbirms o/Cmzmt Claims and 

Bgucsll  J o i R P I t d  12 Pub Cant L J 162 166 (1882) The fact ihaf subsequent c u e  
18- prnved the aurhon K 'on8 doer not detract fmm the wundnev of their C O ~ C ~ U E ~ O ~  

1'5Deei & Churchill. Galmment Contiact D w i e s  end Remedws Con'ecfive 
Ugulaaon 15 Rewnzrd 14 Pub Conf L J 201 203 (1984) 

"#230 CL CI I1 673 F 2 d  352 11962) 
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mised that because Admiral Rickaver had been the prime mover of 
the certification requirement, Congress, by its adoption, must have 
intended to incorporate his views concerning She effect of the c e r ~  
tiflcatim requirement 211 Because Admiral Rickover had been 
outspoken in his cnticmm of contractom subrnlttmg inflated claims.z7b 
the court concluded that his view (and consequently, their \lew) was 
that certification was a necessary prerequisite to the consideration 
of any ciaim In the words of the court. "Unless [the certification] 
requirement IS met there 1s simply no claim that this COUIT may 
review under the . k t  "m In addition. the court rejected the con- 
tractor's argument that the contracring officer, despite the lack of 
certification. had fully considered the claim and had issued a final 
decision. The court held thar the contracting officer had no authontg 
to hame a requirement that Congress had imposed zdl 

In WH.  .Closeley Co. c LhtledSlates2s2 the court cited Lehman as 
the basis lor Its holding that the ce r tdmnan  requirement was a 
jurisdictional prerequisite to a direct challenge in [the Court of 
Claims] a1 a contracting officer's decision. '283 The court also  re^ 

affirmed its holding in Lehman that the contracting officer lacked 
the discretion to d e t e n n e  the adequacy of lhe contractor's certdica- 
tmn.284 In Skelly and Lay 1. United StatePBS the court, ~n addition 
to reaffirmmg that a contractor's claim over S50 000 was not a valid 
claim unless It had been certified. held that the certification m u 1  
be in writing and that a contractor could not retroactively complg 
with the certification requirement by certifying rhe claim after the 
final decision of the contmctmg officer.zs6 In deciding that the failure 
to  certify a submitted ciaim tainted every decision That followed. the 
court stated "In sum, any proceedings on an uncertified ciain-under 
the CDA-are of no legal significance In such acme, the legal pro- 
cess simply has not begun''28' In early 1983. the Court of Appeals 
far the Federal Circuit on an appeal from a decision of the General 
Services Board. issued ITS opinion in 1.11 Schlossev Co c Lnilcd 

"'id 210 Ct Ci at 16-18 In off-quored language the Court noted that an lmpm 
t i n t  objectwe of Congress K ~ J  to ' dircourage the rubmihnnn of un,+arranted con. 
tractor d a l m ~ '  I d  at 11 

*.ssee "pro text acc"mpa">l"g notes 9-11 
"'230 if C I  at 14 
"."Id at l b  
'.'Id at 17 
'Ip230 Cr CI 405 677 F3d 860 l l R W  
'.ild 230 Cf CI ilf 408 
' ~ * l d  at 407 
'.%231 Cf CI 370 686 F2d 414 (19821 
'061d 231 Ct  CI at 372 
'.-Id at 377 
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States.288 Relying on the decisions of the Court of Claims, the court 
held it lacked jurisdiction over the appeal because the underlying 
claim had not been certified prior to  submission to  the contractrng 
officer The court further held that the board, like the contracting 
officer, could not waive the certification requirement.z8QThe afore- 
mentioned decisions have been justly cnticlzed. White and Churchill 
considered it unfortunate that so much emphasis was placed on the 
testimony of Admiral Rickover, while the statement (following 
passage of the Act) of the House Judiciary Committee that "certifica- 
tion . . should not be viewed as a prerequisite to 'receipt' of a 
claim" was not even acknowledged.sBo Lomtky has argued that 
serious consideration should be given to legislation ehminating cer- 
tification as a jurisdictional requirement, because "[tlhe goal of ef- 
ficient resolution of contract disputes is poorly sewed by a scheme 
focusing such unwarranted attention on the mere presence of a piece 
of paper"ps' Dees and Churchill, in a similar vein, regarded the 
Lehman line of cmes as "fundamentally inconslstent with a p m a r y  
purpose of the Disputes Act, which was to simplify and streamiine 
the government contract disputes resolution process."1n1 Even among 
the Claims Court judges, dissatisfaction with Lehman and its pro- 
geny Despite the criticisms, the Lehman line of cases and 

sa1706 FZd 1336 (Fed C n  1983) 
'Lsld at 1338 
**OKh>te & Churchill, Colrrl OJ Clazms Springs a R a p  on LncmtZiied Cuntmclor 

**lLavaky, F m w n f l y  E n c m w e d  P r o b l e m  mLh Col~tcafzon piclotms Lndm 

'ssDeeS & Churchill. sum note 275, at 205 In addifion. Dees and Churchill made 

Cioim, 16 NaT I Cont M a t  J 1 3 (1882) (citing H R Rep Xo 87-47, 97th Cong 
1st Seis 3 (IY8l)) 

the Contract DLspuns Act. 16 Pub Conf L J 511. 629 (1887) 

the  followlnl ohserVaLiunr 

"'Se rash, ?X6 Controot Dispufes Act Can It Be Improard', The Uarh & Cibinic 
Repon, Dec 1987, para 88 Pmfersor Naph referenced the  comment of Chief Judge 
Smlrh Lo Clark Mechanical Contractor3 I Knifed Sfare% 12 CI LL 416, 416 ( IYR7)  
[ 'There are good and strong arguments for wh) the  certification requirement under 
theCDAshouldnot hejundicfmnal. 1, andnotedthatdivussiom affhefint Judicial 
Conference of the  United States Claims Coun m October 1981 indicated B sent  
dliJatlSfaetlon u i t h  the hold ina  8n cenlficafian cases Id at 191 
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Scklosser never have been overturned and reniain good lax r o d q  je4 

As a result of their holdings. the folloumg two black letter rules. u-irh 
regard to contractor claims requiring certification, can be identified 
I)  Uncertified claims are a legal nullit5 and no decision can be 
rendered thereon b? the contracting officer, the agenc? boards. or 
the courts, and 2) Cernficatmn must occur before the contracting 
officer's final decision. Retroactme certification IS not permitted 

Failure to adhere to these rules can lead to unfortunate results 
In Charles 3. Dispenza & AssocmtesaY5 the leterana Administration 
Board stated it had no option but ro dismiss a contractor u n c e i ~  
tified claim The board expresaed regret that  the nec~ssir)  for cer- 
tification \\as not brought to  the contractors attention during the 
near15 four  and one half years of settlement negotiations that  prr- 
ceded the ~ S S U ~ ~ C P  of the contracting officer's d e c ~ a n  

2 Hn?rrtllo?i .Slii~ulntions 

The Court of Appeals for the Federal Circuit haa fashioned an P X -  

ceprion to these otherwise m~iola te  rules In L'niled States L H a m ? / -  
ton EnlerprisePs" the contraam submitted s e w d  uncertified claims 
to the contracting officer who issued d final declaim den)mg the 
claims The conrractnr appealed to  the Armed Sen I L ~ S  Board 111 11c 
supplemental complaints, Hamilton certified the preriousl> denied 
claims and added a ne\\ cause of a m o n  (reformatmn). hhich Lt i e r  
tified The parties entered into a stipulation that pros ided. in perti 
nent part. the folloivmg 

1 The contracting officer had informall) romidered the ad- 
ditional claim for reformation and if asked for a final decision 
would hate denied the claim The contracting officer felr it 
would s e n e  no useful piirpoie to L ~ S U C  another final decliion 

2 'k the extent a final decision i i a s  neceisary to provide a 
jurisdictional basis for the Board's consideration of the r e fn r~  
mation claim. the parties stipulated that the above fairs  con^ 

itituted a de facto final decision sufficient to justify a finding 
that junsdLctmn exists 2y 

.~ . .. . . , . .  ,. ,,. , ( I , ,  , r  . _ _  ' . , . . , .  .,.. . .  . . . . ,.. . . I . . I C  _I , - * -  , I I. I .  .I,. . -., -., ,: ( I ,  ,_,. , " . , > ,  , ... I I . (  , . ,  I 
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The board issued a decision in favor of Hamiltan and the garern- 
ment appealed. arguing that the reformation claim did not comply 
with the certification requirement because a certified claim has 
neierpresented to the contracting officer for his final decaion. The 
Court rejected the government's argument. noting that It "callide[d] 
head-on" with the facts set forth in the stipulation, and stated that 
"there 1s no doubt that the certified reformation claim r a s  sub- 
mitted to the contracting officer, that it was considered by him, and 
far all practical purposes it was The court concluded it 
had Jurlsdlctlan over the reformation claim because there was 
"substantml compliance ' with the certification requirement 

In Joseph P M m 1 t o 1 3 ~ ~  the General Services Board approved the 
use of a Ha,nzlfon stipulation to cure a certification deficiency301 
In Carothers & Carothers C0.302 the board repeatedly suggested the 
parties use a Hamiiton stipulation to resolre a certification issue. 
but the parties were unable to reach agreement on the execution 
of such a stipuiat~on.'"~ The Claims Court has yet to approve the use 
of Hamil ton stipulations 

Hamil ton stipulations, which in essence permit retroactive cer- 
tification, more fully comport with the intent of the Contract 
Disputes Act to create a less expensive. more expeditious disputes 
resolution process than the LehmamSchloscer 'certification as 
jurisdiction'' approach Nevertheless, Hamt l fon  1s bad law Juwdic- 
tion either exists or does not e u t ,  the doctrine of substantial com- 
pliance has na application.305 The Hamilton holding directly conflicts 

"'Id at 1043 
*'*Id The doctrine of nubPtanfia1 camplrance as applied t o  cemficatmn. n ~ l l  he 

"GSBCA No 6757,  85 I BCA 17,887 
'O'But I I I  LaCorfe Builden. Inc A S K 4  No 31200 86 2 BCA 1 18,063 (appeal did 

not 1no1ve B sfip~lsflon but b o a d  expressed ~ t s  opmon that the GSBC.4 8n Mentor 
was doubtful ag Lo the whdity of the Honiiilos ~lipulation and did not hare I ~ S  deci- 

dircuaied in greater detail later in the article 

sion thereon1 
3Y'ENG BCA Ilo 1739 88-3 BCh 7 21 161 

ais0 Pioneer C O P S ~ T Y C ~ O ~  Co Inc , 4SBC.4 No 361811 90-1 BCA 1 21,335 
at 107 581-821~ovemmenfcaniidered. bufultimatek declined toenter inlo aHanidlu7i 
Ptlpulaflo") 

J"While not referred to ag a Hamilton snpulatlon the coun in AI-Kurd1 Y Lnrred 
State& 16 CI CI 660. ti61 (18891 rcleered the idea of sf~pulafing to  Lertd#cafmo. noting 
that PUChSOpYla[10nSUoUld have noreal effect onfhecounsjurisdicrion' .Asstaled 
by the C O U ~  ' Should the partier ifipulafe that [contractor SI prerioui dirco\ery re 
quests constituted a certified claim and the claim did not fulfill the pmcedural re 
awrementi of 41 C S C  3 bU5(c)(l), B future tribunal xauld ne\errheless be required 
to decline junsdicrmn I" light of the def?cflve rerliflcarivn' Id at bb2 

""As noted b) the Claims Caun m Ai Kurdi.  partier to a IUS, ma) not hg prmr ai 
tionorcorwenrconfersubjffrmarreriunsdrcrian uponafederal court Id at bb2 lcillng 
lnsursnce Carp of Ireland \, Compagnre des Bauxites de Guinee. 166 L b ti91 7 0 2  
(10821) 
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withLehmun and Schlossq and although well-mtentmned. IS an in 
effectual attempt to circumvent the Strict application of thejurlsdic 
tional requirement. The solution to this conflict IS simple the Court 
of Appeals for the Federal Circuit should ovenurn its holding In 
Schlosser that certification IS aJunsdlctiona1 requirement to the con- 
sideration of a claim It was Judges, not legislators, who created the 
jurisdictional construction. and It IS Judger who should rectify the 
error, not compound it 

3. Interest 

The Contract Disputes Act provides that ' Interest on amounts 
found due rantractan on claims shall be p a d  TO the contractor from 
the date the contracting officer receives the claim pursuant IO sec- 
tion 6(a) from the contractor until paymenr thereof "306The FAR pro- 
vides rhat "The Government shall pa) interest on a contractor's 
claim on the amount found due and unpaid from the date the 
contracting officer receives the claim (properly certified If  TP- 
wired until rhe date of payment ' ' 3 n r  The courts and boards 
have held. corwstent with the Lrhninii line of cases, that an uncer- 
tified claim is a legal nullit> and accordmgl>. not a claim upon \i hiih 
interest can accrue By couplmg certification with the accrual of 
mterrst. a contractor 2s. ~n effect. penalized for maintaining a 
negotiating posture (in the hopes of settlement) instead of pro 
ceeding with the suhrnission of a claim in anticipation of litigation 
Irloremer no valid pohc) canaiderations exist for making the accrual 

I. 

regard t o  the dale 
Reagan Srr 24 Gn 
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of interest contingent upon c e r t ~ f i c a t i o n . ~ ~ ~  Unfortunately, in light 
of the case law and the express language of FAR 33 208, the s m a -  
tion is not easily remedied; the certification requirement has been 
inexorably linked with the validity of a claim. At the risk of being 
overly simplistic: if no certification exists, no claim exists; if no claim 
exists, no interest Is due. Accordingly, contractors shauid certify 
elaims as Soon as possible, even though the probable consequence 
will be the issuance of an advene final decision (and the necessny 
for an appeal), instead of the desired settlement 

4. Summary 

In conclusion, the failure to certify, when required, renden a con- 
tractor's claim a legal nullity and precludes the accrual of interest. 
Certification must occur prior to the issuance of the contracting of- 
ficer's final decision, and attempts a t  retroactive certification will 
have no legal effect. The use of HamSlton stipulations E limited to 
the agency boards and are of questionable value because the boards 
cannot abdicate their responsibility to establish jurisdiction over ap- 
pealed claims. 

B. LANGUAGE OF CERTIFICATE 
While the Contract Disputes Act does not specify an exact format 

for certification, the following three mertions must be made in same 
form or manner. 1) The claim 1s made in good faith; 2) Supporting 
data are accurate and complete to the best of the contractor's 
knowledge and belief; and 3) The amount requested accurately 
reflects the contract adjustment far which the contractor believes 
the government is iiable."o 

Because certification has been elevated to juriidstmnai status, 
courts and boards have subiected certification Ianmuage to the closest 

' "The mqonty  10 hdelziy expressed iu belief that but for the cerrlficatlon require 
men( contractors i o u l d  be compensated. m terms of additional interest for dela) 
~ n g  the iettlemenf of elaims Fzdeiilv 700 F 2d ai I384 As noted by JudLe Baldam. 
howeier I" drssenl 

Thli Bssumel that Conl_ctor~ would conslder leavlng money in the govern- 
ment s hands. where nt collects interest, aj preferable to haiing the mane) 
~n their own hands BI soon 81 possible kcfualli. a c~nriaelor haJ every 
econ~rnic incentive to  certify a claim pmmpfly ta w e d  hlr receipt of money 
claimed When the moms is in the ~ o n f m ~ t ~ i h  hands he can get BI good 
m interest rate as the gowrnment ~ ' e r .  er he can put the money to some 
more urgent DI productwe use From the contractor's penpectrue. delaying 
certlflcarmn would have no economic benefit and may be economically II 
responsible 

7W Fld at 1389 
""41 L S C  5 605 ( c X I )  (1988). FAR 33 207 
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scrutiny An examination of reievmt case lam hill reveal that the 
aft-used phrase "form over substance" is descnptne Cases address- 
ing the issue of certification language, by their nature, generaiiy in- 
volve a subjectiie analysis of whether or not the language used 
satisfies the requirement far certifmsmn. As a consequence, the 
cases provide little m the way of clear guidance Nevertheless. acau- 
ple of general rules are ascertainable One rule 1s that, depending 
on the tribunal. the omissmn of any one of the three required asser- 
tions ordinarily 1s fatal.311 4 second rule is that the contractor must 
simultaneously make all three of the cerrificatian a55ert10ns.~~~ 
"Simultaneous" has not, however, been construed to require that 
the assertions be made at the same time as submission &the claim 311 

A final rule is that the latiguage of the certification need not "par- 
rot' the language of the statute314 

Though not a rule per se. It also should be noted that the subrnir- 
E L O ~  of certificates or documents mended  for other purposes con- 
mtently have been held not to satisfy the certification requirements 
of the Contract Disputes Act 

BC4 1 1: 687 
311Ser Embrei , United Stares. 1: CI C t  617. 622 (1988). TcrhnaiiacialPi In< 

CI C t  200 211 (1866) Turbine Eagle Chanen Inc .4SBCh Yo 36269 ah-2 BC.3 
?1.128. Sarbo. Inc 

"'See IPS Group Inc i5BCA Yo 33182 67-1 BC.4 7 18 182. \eahall Refining Lo 
EBCh \os 363- i -8f i  el al 67-1 BCA 8 19 340 

11 

ASBCA ho 34292. 67-3 BCh 7 20 l i b  
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1. Varzancesfmm the statutory Language 

While the courts and boards uniformly have held that a contrac- 
tor's certification need not repeat the precise language used in the 
Contract Disputes Act, contracton who stray from the Statutory 
language do so at h k .  In m e r  Cons tw t ion  the Armed Ser- 
vices Board applied a strict construction to  the certification require- 
ment and concluded that the contractor's certification, which stated 
the supporting data was "accurate and true" (instead of accurate 
and complete), was fatally defective.317 In Cochran Constmction 
C O , ~ ' ~  a contractor's statement that supporting data was "as accurate 
and complete as practicable," was heid to be an  improper qualifica- 
tion of the certificate. In Norcoest-BECK the contractor's certifica- 
tion stated that the supporting data and certificate "reflects the con- 
tractor's belief that the Government is liable for the claim set forth;' 
rather than the mandatory language, "The amount requested ac- 
curately reflects the contract adjustment for which the contractor 
believes the government is liable." The board held the variance was 
fatal In Liberty Environmental Specialties, l n ~ . ~ ' ~  the contractor 
omitted the word ''belief" from the second assertion (reqmnng the 
contractor to certify to his knowledge and belief). The board, rely- 
ing on the dictionary definitions of the words ''knowledge'' And 
"belief," determined that the terms were not synonymous, and 
therefore, the omission af either word rendered the assertion defec- 
tive The Clams Court m Aemnetics apparently did not even bother 
with a comparison of terminology Instead, the court, without ex- 
planation, concluded that the substitution of the phrase "the at- 
tached claim 1s free from fraud or misrepresentation,'' for the man- 
datory f in t  assertion [the claim is made in good faith) was improper 
The Aerondtcs result IS simply Indefensible. The substituted language 
is certainly the equivalent of the statutory language. More ~mpor- 
tantly, if the purpose behind the certification requirement 1s to 
discourage contractors from acts of fraud or misrepresentation, It 
is the height of folly to declare a certification defective because the 
contractor certifies the c l am LS free from fraud or misrepresenta- 
tion 321 Dec~aoni such as Aerowtics only inwte government argu- 

"'ASBCA So  36180. 89 I BCA 1 2 1  335 
"The boaFd reached the same reiulr on an ldenfiCBl mi~sfaremenf in Sarbo Ine 

"'ISBCA No 34378 Si-3 BCA 1 18,883 
"DIABCA Ua 2848. 88 3 BCA 1 2 1 . 8 8 2  
"'Old at 110.i64 
"The unfonunafe consequence of iuch a h~wnechnxs i  awroaeh 1s that ~f onh 

ASBCA So 34292, 87-3 BC.4 1 2 0  176 
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ments such as that put forth in Carl in  Contrattirig Cu .j2> in n h ~ h  
the government contended that the inclusion of the word "informa- 
m n "  in the second assertion. which was otherwise correct 111 ever) 
respect. fatall: qualified the certification 323 The board found no 
merit in the government's argument Certification LS nor a mere 
technicality to he disregarded at the whim of rhe contractor. but IC 

an unequwocal prerequisite for claims 

2 Substantial Compliancr 

The doctrine of substantial compliance 15 fr?qurnrl) alluded to b: 
courts and boaids anal?zing certification language L'nfortunarel) 
the degiee of iompliaii~e required varies from trihuiial to tribunal 
The Cour? of Appeals for the Federal Circuit has rejected a formahria 

the Contraitor b certification rhar th? 'up 
and correct ' (instead of accurate and cum- 

plete) iwi held t o  be in accord w t h  the objectiiea of the statute 
\+bile in G n ~ e 7 o l  Electric the absence of the third asbertion did not 
preient rhe c o u n  from concluding that the atatittar) requirements 
had been satisfied The Claims Court as might he expected haa not 
taken the same liberal approach In .@w&?ienbary L .  1 ni tud  Sziilea"" 
the court stated it had no desire IO "commence ajourne) donn  the 
Slipper) dope of substantial compliance noting that ' [tlhere t i  no 
room m the itaturory scheme for such d development '"-The 
hoards h m e  generally applied the suhsrantial compliance t e  
reality. howeier, the degree of exactitude required 1s som~t imei  ,c, 
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high that reference to the board's analytical approach as a substan- 
tial compliance test would appear 10 be a In sum. with 
the exception of the Court of Appeals for the Federal Circuit. the 
substantial compliance test has not been uniformly applied, and. 
when apphed. has been emasculated by some boards so as to vary 
little from a strict construction approach Accordingly, the wise con- 
tractor will ensure that 11s certification contains only the exact 
statutmy language (wnh no additional terms that might be construed 
as qualifying the certification). because post-certification efforts to 
justify variances m the language, however minor, may well prore 
"nsuccessfui. 

3. Supporttng Data 

"Supporting data" IS not defined by the Contract Disputes A c t .  
Among the various efforts to fill this definitional void,330 the Armed 
Services Board has provided the fallowing guidance 

What constitutes ''supporting data'' must necessarily depend 
on the nature of a contractor's clam on an ad hoc base. General- 
ly, we wouid think that "supporting data" are an> data that 
a contractor perceives as supporting the validity of Its claim 
If certain contract prov~aans form the basis of a contractor's 
claim. such  provision^ become its "supporting data" If invoices 
and vouchers support a contractor's claim. they become its 
'supporting data " If a contractor keeps performance records. 

they are "supporting data" t o  the extent reievant.331 

The significance of a definition. however IS unclear, because 
neither the Act nor regulations specificall) require  the submission 
of supporting data for purposes of certification As might be  ex^ 

pected the requirement rhar supporting data be certified as ac ru ra t~  
and campiere. without a specific underlying statutory requirement  
that supporting data even be submitted. has resulted in no small 
amount of c o n f u a m  In r n d y 7 w  carp / / / t h e  contractor's cenlflca- 
tion was rejected as defective because it created rhe impression that 
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the rontractor had relied exclusnely on the government 5 dara t o  
supporr 11s claim ffhile m r a d y n r  would obviously be a correcr 
result if the contractor had used his oun  uncertified data to sup- 
pon its claim no e\ idence exist3 rhat he did so Further, [he board 
nen t  on to state that [ O ] I I C P  certified as accurate and complete 
[it1 general11 will not examine or  evaluate the adeqaaq  of a con 
rractor '~  supporting dara. In Guuxff Co?uirutfiun Cn J1- the board 
held that substitution of the phrase ' all dara used ' in lieu of ' s u p  
porting d a d  was unacceptable because 11 restricted the certifica- 
tion LO unidenrified data the contracror chose to  use while ih? 
statute requirea certificarion of all data that support the claim '?' 

The board's ieasaning honetei .  1s fault) because it IS ieasonabie 
to  assume that rhe conrractm used all data thar supporred his p s i  
tian Common sense dictares that If  darn supporrmg The contrdcior 5 

posirian was nor used, it w a i  because ihe cnnriactor was u n a w d r ~  
of it \lorea\er the certification i s  limited to sc,pport8!q data a o  

thew is no obligation to identif) (and certif?) an) data thar con 
tradicts rhe contractor's position Essentially then the language of 
the assenmn. and nor the suppanmg data it refen 10 LS of paramounr 
mportance Ymiationa 111 the requiied assertion e\en if an accurate 
reflection of the data used )I dl nullif? rhe cerrificarion Because the 
boards will not look b?hmd thc supparring data asserrion and e\ PLI 
if the? chose to no requirement C X I S ~ ~  that bucl i  data b? iubmitred 
far r e n e h .  the abieition I& uf queationable iillue. though nonethelesi 
required 

C. THRESHOLD 
In determining 7% herher or not a contrac 

650.000 rhreshald thar rriggera the certific 
31 %Oi(b) prurlile5 thdt The aggrrgarr amour 
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and decreased costs associated with the claim shall be The 
difficulty with threshold determinations LS typically not the math, 
but with the determination of whether or not a clam has been split 
into several smaller claims (none of which exceed $50,000) to avoid 
the certification requirement. 

The basic test for determining whether claims are unitary or 
discrete was formulated by the Claims Court in Warchol Construc~ 
tion Co. v United States"0 and Walsky Canstmetion Ca u United 
States 341 If the claims are detemlned to he separate and individual, 
aggregation is not requred, hut if the claims are found to be so 
related to one another that they form parts of a whole, the claims 
should be combined into a single, unified c l a m  In determining 
whether separately stated claims are to be deemed unitary for cer- 
tification purposes, neither the language nor the organization of the 
claims governs.342 Father, what is vital is whether the demands arose 
out of essentially interrelated conduct and services, and the same 
or closely connected facts.843 In applying this test, courts and boards 
have @"en great weight to the manner in which a contractor treated 
its claims both at the agency level and in its complaint.344 In Vem 
W Johnson & Son$ IncS45the board apparently even considered the 
Contractor's motive as relevant, as the  board, m upholding separate 
clams, noted that nothing in the record revealed a desire on the con- 

sssBy way of example, d a contracf~r requested a net p r m  increase of $20 000 far 
aehangeinvolving140,UUOofadded work and 520,000ofdelefedwork. certification 
would be required since the combined am~unt of the addition and deletion ~560.0001 
exceed8 the 150,000 threshold Wesfern Starer Management Service% Inc , ASBCA 
Uo 34268, 89 2 BCA 120.763 pmvides another example The government exemmed 
an option to extend a confmdcf for three months ai a contract price of 819,810 per 
month The contractor performed. then nubmifted an ""certified claim for $21.800. 
the differencebetweenthe eonfra~for'sproposed eomraefpriee(SZi,2LOpermonth) 
and the opfronpme The board dismirsedforlaekofcertif~ea~ion nincethe#l.$~mwas. 

tu~lifg.  for $81 630 (proposed p m e  x 3 manthr) 
2 CI Ct 384 (1983) 
3 CI Cr 615 WS3) 
Wnhhy 3 CI C t  at 619 

"'"Id see U J  Barclay & Co Inc , ASBCA ho 28908 85-1 BCA 7 17,922, at 89.741. 
seeolrillbddWeificShip)ardsCorp UOTBCANo 2023 89 3BCA721,820(1mproper 
rplltfing of el arm^). Insurance Co of the West. ASBC4 Ua 35263. 88 3 BCA 7 21.056 
(separate  claim^ upheldl. Sarbo, Inc , ASBCA No 34292, 87-3 BCA 1 20,176 (separate 
claims upheld), Zinger Conrf C o ,  ASBCA So  28788. 86 2 BCA 7 18,920 (separate 
claunr.uphheld).UalronConsr Co ASBCANm30833eraJ.. 86-lBCA1 I8,604(wparate 
 clam^ upheld), 0 S and L Mechanical and Conif , loc , DOT CAB No 1640 85-3 BCA 
1 18,383 (reparare claims upheld) 

'.*See C ~ t g  of El Centra, 17 CI Ct 794. 801 (1988) and cues cited therein But see 
Plzewa) Canst Co \ Lrufed State% 18 CI CI 169, 166(19891(ciunqConlracfCleanrng 
Maintenance. l n ~  Y Lnrted States. 811 F2d 686, 591 92 (Fed Cir 19871). x herein the 
COY* held that if E the elaim prewnred fa the conlracLmB officer rhu IS determinative 
of cenificafion requirement% not the formar or claim fragmentation set forth xn the 
C0mplU"r 
",EUG BCA So  6654 89-2 BC.4 7 21,766 
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tractor's part to circumvent the certification requirements by split- 
ting Its claims. In summary. whether or not B contractor has split a 
claim Lnto Several Smaller claims to avoid the monetary threshold 
for certification involves a case-by-case factual analysis 

D. REVISION OF CLAIMS 
The necessity for certification E determined by the amount af the 

contractor's claim at  the time of submission to the contracting of- 
f ~ c e r ~ ~ ~  Accordmgly uncertified claims subsequently may be ,"~ 
creased beyond the $50,000 threshold. without the need for certifica- 
tion, if based upon new information or continued contract perfar- 
m a n ~ e . ~ ' ~  Accretion will not be permitted (abient certification and 
resubmission to the contracting officer) when the contractor, at the 
time of initial presentment of the claim, knew. or reasonably should 
have known, of the additional facts underlying the increase in the 
claim 346 As the proponent of the claim, the contractor bears the 

3'Tecom Inc b United Stale3 732 F 2d 835. 837 (Fed Cir 1884) see oisv Jahn  R 
Glenn \ United Slates 858 F2d 1577 (Fed C a  18881 

"'Sw Scorn. 732 F2d at 937 (mcrewe based upon the Infervenmg prolonganon 
of the contract and the experience of actual operation1 The polic) consideration 
underlying this rule IS set forth in the following quote ' I t  would be most disruptive 
of no~nial litisation mocedure I f  an" increase I" the amount of a claim based on maf- 
rem develope; in 11t;gmon befare t& cuurt lor board] had t~ be submitted to the con. 
macling officer before the court lor board] could continue to frnal remlufmn on the 
claim Id at 837-38 (quoting J F  Shea Co Y United Stares I CI Cf 46 51 (1983) 
me oko Confracf Cleaning Mainrenance, loc Y LnitedStares 811 FZd 586.  691 (Fed 
Clr 1987) (mt rene  rearonably based an further ~nfamaflonl Dawro Const , In? \ 

United Stater 18 CI Ct 682 703 11988) (court held that the fact that the dollar ~ a l u e s  
changed during the emme of contract admmrtratmn. thereby changng the amount 
finally claimed u.85 lmmaferlall Cartel E n l e l ~ m e ~  loc VABCA No 1966 87 2 BCA 
3 19 721 (~ni l ial  elaim reflected a change order pmporal for an amount conf rac f~ r  
rineereli believed was less than S50,000, though claim war later adjusted u p a a d  as 
a result of a post submiision heanng) G 8 and L Mechanical and Const In? DOT 
CAB No 1640 86-3 BCA 3 18 026 (mcrease 10 claim forenended home office merhead 
permitted because the result of an unexpectedly lengthy government surpensmn km 
Dosed uhile claim n.as bemE lhlilaledi . 

Timber Enterprise; 1.c- I Cnifed Sfaten 8 CI Cf 445 451 l188iij see 25 
Sea Chardan Street Lld Partnership > Lnlled SLaIei. 18 CI Cf 208 210 I18801 
(aithholdmg aiailabie mounts from the rubmirrian to the contracting officer 19 
equivalent t o  undentarlng the claim such 85 to  con~fifute an e v ~ ~ l a n  of the cemfnca 
Lien requirement1 Toambr and Co Inc ASBC4 30 35083 88-3 BCA 21 987 ( cer  
tifleation requirement too easd~ elreum\enred 11 contractor permitted fo L~CTE- clam 
based onfaclsclearli known a t the t ime  of iubmaimn1 Fre GuaM Inc , ASBCAUo 
32157 86 3 BCA 7 18 I51 (contractor knea of ~ n e ~ e n e  ~n elaim prior IO issuance of 
final deeriion. but made no attempt to inform the conrracring officer). E C Morris 
&Son In< ASBCA No 30385 86-2 BC.4 118,785 lcanfraelar dellberatel) undenlated 
initial claim with the inrention of increasing i f  on appeal I f  the contracting officer 
refused t o  settle), see oh0 Fireman's Fund Insumdnce Ca ASBCA No 35284 88-1 BC? 
3 21,343 (confracf~i I reserration of pomble f u t u r e  clam for impact costs did not 
Invalidate c l a m  absent evidence puwase %,as to aiold certification requaemenr) But 
sse Amold >I Diamond Inc ASBCA Yo 37370 88 2 BCA 121,854 (Contractor cer 
rifled onl\ the amount if belieied the povernmenf awed 8t uh i l e  reseriinp a masible 
lurure claim on behalf of )Is subcanrra&r Claim dismissed for failure t o  itare a sum 
certun 1 
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burden of proof to show the mcreased amount of the claim was b w d  
on information not reasonably available at  the time the initial claim 
was filed 

Upward revisions to a claim also will be precluded d the additional 
evidence is viewed as establishmg a new clam rather than merely 
supplementing the existing claim.a60 Claims in excem of $50,000 at 
the t m e  of submission to the contracting officer are invalid for want 
of certification, even if subsequently reduced below the monetary 
threshold plior to appeal.361 In DeLoss the contractor submitted an 
uncertlfied claim seeking damages In excess of $50,MxI. The contrac- 
ting officer issued a decision authonzing payment in an amount less 
than $50,000 and made payment thereon. The contractor appealed, 
seeking the difference between the amount claimed and the amount 
received. The board heid certification was not required because the 
amount the contractor now sought was below the monetary 
threshold. This result is wrong and must be regarded as an aberra- 
tion. As noted by the board in Evilding Sz/stems, the fact that the 
government was willing to pay a portion of the claim does not elimi. 
nate that amount from the ~ l a 1 r n . ~ ~ ~  

E.  CLAIMS NOT INVOLVING QUANTUM 
The cenification requirement only applies to claims that exceed 

the $50,000 threshold. Accordingly, nonmonetary claims need not 

""DEW Inearporated, ASBCA No 36173. 80-3 BCA 1 22 WS 
"'OSse SMS Data Pmducfs Group. Inc Y United States, 18 CI Ct 612, 615 (1880). 

Hok Dwelopmenl hc , GSBCA Po 8403COM, 80-2 BCA j 21.110. Easf West Research. 
I n c .  ASBCANa 35401,88-3BCA (20.831,TmrweoCantranlngCa ASBCA Po 28620, 
85-2 BCA 7 17.877 .we aka Cerberonics, Inc v United Stales, 13 CI Ct 416, 418-10 

e o m p u t a t m a i m o r  and not Lo evade the CelfiflCBtlon &suirement Id ai 100,016 
The board ~n diemissing the a p p a l  left the confractar with the following words of 
d*C*  

We sympathize with Appellant 8 contention that dismissal of these actions 
will serve no practical purpa%e It IS true that Appellant's claim, a~ ~t "OW 
stand% would not mume eenlhcation ~n order to be p m p r l y  eonsldered 
by the Contracting Officer and Chat dlsmimal will subject the Apwllanf to 
the inconvenience and expense of having to begln the pmceis mew 

Id sf 108,017 ButseeTE DeLa-E~qu~prnent Rentals, 4SECANa 35314, 86-1 BCA 

3"M at 108,016 (cltmg Clark lleihanreal Contracton , Knited States 12 CI Cf 
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be certified When the essence of the claim 1s nonetar) in nature 
or 1s inextricably intertwined with a monetary claim, certification 
IS required In a similar vein. monetary claims hare been dismissed 
when the board suspected that the contractor fragmented his claim 
in an effort 10 overcome the lack of certification As previously 
noted, the law 1s unsettled as to whether or not requests for 
declaratory relief must be money oriented for courts and boards to 
exercise ~ u r m d i c t i o n . ~ ~ ~  If held to be money-oriented, certifmtmn 
would appear to be required. although as a practical matter the 
government would he hard-pressed to insist on technical compliance 
with the certification requirements (particularly as to the assertion 
that the amount requested be a ~ ~ u r a t e l y  stated) when the contrac 
tor is not seeking monetary relief This confusion could be reduced. 
at least as to the agency boards.3i' I f  the hoards did not i ie lz  bifur~ 
cated (entitlement separated from quantum) claims as attempts KO 
circumvent the certification requirement If a contractor seeks on- 
ly a determination of entitlement then the issue of entitlement 
should he the sole focus of the board If, as a result of the boards 
entitlement decision. the contractor subsequently pursues a mon- 
etary claim. then, and only then, should the contractor be required 
to compl) with the certification requirement sds 

l? AUTHORIZED SIGNATURES 
The Contract Disputes Act requires that the certificate be signed 

by the c o n t m c t ~ r , ~ ~ ~  the contractor being defined as "a part?. to a 

Paving Corp DOT 
>or 86 207 1 e t  a1 

> corp Drn BC? h" 
acierired e a request f 
d claim w b  I" effecI a 

198 



19911 CONTRACT DISPUTES ACT 

Government contract other than the Government."361 FAR 33.207(c) 
provides more specific guidance: 

(I) If the contractor is an individual, the Certification shall be 
executed by that individual 
(2) If the contractor is not an individual. the certification shall 
be executed by- 
( I )  A senior company official in charge a t  the contractor's plant 
or location involved or 
(ii) An officer or general partner of the contra~tor havmg overail 
responsibility for the conduct of the contractor's affairs. 

Most of the litigation in this area involves the second part af the 
FAR denmatian Certification by the contractor's attorney (whether 
retained or in-house counsel) uniformly has been declared defec- 
t l ~ e . ~ ~ ~  Certlficatlon by only one member of a j o m  venture has been 
held defective,863 unless the individual meets the FAR criteria and 
has been duly authorized to make the certification on behaif of the 
joint venture More difficult t o  categorize E cernflcatlon by those 
occupying administrative or managerial positions. In Trias Co u 
United State@66 clams certified by the secretary of the company and 
the financial vice president were heid i n d i d  While both individuals 
were considered to be senior company officials, neither was m charge 
of the contractor's piant or job site or had overall responsibility for 
the conduct of the contractor's affairs Likewise. in Ball, Ball & 
Brosame?; Inc. D Cnited StatesSes certification by the chief cost 
e n w e e r  was heid defective because he was not the plant or onsite 
manager and there was no indication he possessed the general cor- 
porate authority referred to  in the FAR guidance In arriving at 11s 
conciusmn, the court considered, but did not find penuasive. an af- 
fidavit from the corporation's president which stated that the chief 
cost engineer had full authority to sign claim certifications on behaif 

. _. ". ""_ l.""", 

"'878 F'dd 1426 (Fed Clr 19891 The opinion of rhe Interior Board, KhiCh led t o  
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of the corporation in Tmcoq I n c 3 6 8  cerrificanon hy the director 
of contracts was upheld based on the board's determmatmn that he 
was a knomledgeable official with overall reiponsibilits for the corn 
pany's contracting While certification by the project 
manager has been upheld,37o Such certificatmx have been held 
defective when the  project manager was neither a senior cornpan) 
offioal3'l nor possessed  overall responsibihty for contract administra- 
tion In analyzing the  propriety of a certification signature the 
courts look beyond mere titles to determine a h o  possesses the 
ultimate responsibility to act m behalf of the contractor3'3 

The Court of Appeals for thr Federal Circuit has described the F.AR 
guldance as "unambiguous Yet, the number of cases addressing 
the issue o i  authorit? to certify indicates that confusion does exist 
either a b  a result of the w o r d i n g  of the regulation or the manner in 
which the courts and hoards haie chosen to interpret 11 3-5 The argu-  
ment that restricting the authorit) to certify to the highest level of 
cornpan) officials 1s more Ilkel) to assure complianceJ7b rings 
hallow n Revision of the FAR language to  inquire onl) that the cer- 
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tification be executed by an  individual having the authority to cer- 
tify would eliminate much of the litigation ~n this area, with no con- 
comitant adverse effect on the operabihty of the certification require- 
ment.A'n 

G. SUBCONTRACTORS 
Absent privity of contract between the government and a subcon- 

tractor, certification by the subcontractor LS Direct deal- 
ings between the gorernment and a subcontractor will not overcome 
the lack of privity Accordingly. when a Contractor submits a claim 
in behalf of one of Its s u b c ~ n t r a c t o r s , ~ ~ ~  Lt assumes responsibility for 
certifying the clam 3 B 2  Certification by the pnme contractor that ,  
in effect, merely refers the contracting officer to the subcontractor's 
cemfieation is convdered to be an lmpermlssible q ~ a h f i c a t i o n . ~ ~ ~  The 
pnme contractor need not believe in the certainty of the submeted 
claim. but, by Lts certification. must believe that good grounds for 
the claim exist.38a As a remit of the Tuli~rw holding. the contractor's 
obligations, with regard to subcontractor claims. can be identified 
as f0iiOWS 

1. The contractor must closely scrutmze the ciaxn The claim 
should not be certified unless the contractor has a good faith 
belief that reasonable grounds exist to support the claim 
2.  The contractor must document its r e w w  of the subcontrac- 
tor's claim by furnishing accurate and complete suppomng data 
to include data that may be useful to the government in defen- 
ding against the claim 3R6 

a"Ser gowolly Nash supm note 376 
'~'ScrJahnronConlmb lnc v Lnlled Staler 711 F2d 1541 (Fed Cir 1963). seealso 

Ward-Schmid Co 5, Lnited SLafes. 18 CI C t  572 (1080) The Triax 
31974. 68-3 BCA 721,174 Kaufman Contractors. I n c ,  Y A K 4  Vo 2 
10,121 Regan Nager Conit Co PSBCA No 1070 85 1 BCA 1 l7 ,7t  

ll".Ser Firemans Fund Underwater Consr, Inc , ASBCA No 33018 87 3 RCA q 20 007 
P"Only R hen the pr8me ~ o n l i x f ~ r  has been deirgnafed m m agent of the govern- 

ment, or where the goiernmenf has agreed t o  be directly liable to the subcontractor 
Can the subcontractor brlng a direct suit m its 0-n name against the gmernmenf 
See. eo Oeneri Coating. Inc EBCA No 218-8-82 84 1 BCA 3 17 112 

627 FZd 1654 (Fed Cir 19871. me oko 
Continental Maritime of Sa" Diego Inc ,  ASBCA ho 3b733. 89 1 BCA 

Rabmond Kaiser Engneen. Inc Kaiser Steel Corp , a Joint venture ASBCA 
No 31133, 87-3 BC.A 7 20 140 Cox Conrf Co and Haehn Management Ca , B Joint 

The Contractor li only required Io believe BI 
a mlnlmum that there Is aood wound Io s u p p f i  the subcontmcfoT's c l m  G w d  mound 
doer not mean that the pnme c~nlracroi must consider the claim cenain ~t merely 
meansthafthe~la~mIsmademgoodfaifhandiinorfrivolousoraJham 'I at1560 
n 9 !quofmg Turner Conrf far and m hhs l fo f  lnduitmteeh Constructon. lnc ASBCA 
No 25447, 84-1 BCA 1 16 096. at S I  6 6 2 )  

"'Cibmie. CsrLz/ying Contractor Claim Caught tn the.Uzddk The Nash & Cibinic 
Repon Ocr 1087 para 7 8  
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While the sponsorship requirement has both LTS supporters and 
detractors.386 the requirement IS not onerous and provides another 
layer of review By requiring the prime contractor to certify the 
cialms of those it has employed to fulfill the pnme contractor's con- 
tractual obligations. prime contractors have an added Lncentne to 
carefuily Select Its subcontractors to  aroid the problems inherent in 
reviewing and certifying poorlg drafted or documented claims Span- 
sorship of subcontractor claims is one aspect of the c e r t l f m t m  re- 
quirement that makes sense 

V. CONCLUSION 
There i s  a saying, "There IS many a slip 'twixt the cup and the 

lip.''38r So It has been between the intent of the drafters of the Con- 
tract Disputes Act and the rnterpretations given the Act by the courts 
and boards. The original purpose of the Act was to produce a more 
streamlined, accessible process for the resolution of contract disputes 
The Act, as wdtten. could have achieved that goal: the language of 
the Act 1s sufficiently broad to have afforded those tasked with ap- 
plying the .4ct the necessary latitude to fashion a more efficient 
system for resolving disputes Instead. the construction @"en the Act 
has resuited m a PIOC~SS fraught with technical pitfalls that fmstrates 
contractom and contracting officers. The unfortunate consequence 
of such a formalistic approach 1s that appeals from a final decision 
by the contracting officer are often returned to the contracting of- 
ficer level on same technical basis that w-odd not hate prevented 
the tribunal's legal anaiym of the matter in dispute Moreover, 
dismissals based on minor procedurai defects provide no guidance 
to the parties and sen-e only to increase the time and cost of the 
litigation Time and expense are the government's allies. not the 
cOntractor'S 

The solution to this technical morass called the Contract Disputes 
.4ct 1s fairly simplistic. though unlikelg. As prevlouslg stated. the in 
terpreters of the Act. and not its drafters. are prmarily responsible 
for the creation of the current dispute resolution system While. in 
hindsight. 11 can be said that the Act suffers from a failure to define 
key terms, a rpane legislative history. and the lack of more precise 
guidance. these Same factors afford the coulti and boards the 
freedom to deieiop and fine~tune a workable system Instead the 
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resultant process is an inefficient procedural minefield. Obviously, 
leg%dation could rectify the situation, but there appears little 
Ilkellhood of leg3'slatlve corrections to the Act in the near future. In 
the interim, the responsibility falls to the courts and boards to de- 
emphasize form over substance in the resolution of disputes. 

The ultimate goal of the dispute process must be to crystalize the 
d w e e m e n t  between the contractor and the contractii officer into 
a cognizable claim that can be analyzed and resolved at  the lowest 
possible ievel. Only those procedural defects that prevent a true 
understanding of the nature and extent of the dispute merit atten- 
tion. The purpose behind the creation of the Contract Disputes Act 
was to resolve disputes, not slmply make them go away. 
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MURDER WITHOUT INTENT 

UNDER MILITARY LAW 
DEPRAVED-HEART MURDER 

by Major Eugene R. Milhizer' 

I. INTRODUCTION 

Of all the forms of homicide proscribed by military law, perhaps 
the most enigmatic is the mrlitary'a version of depraved-hean murder, 
otherwise known as "murder while doing an act inherently danger- 
ous to  others' ' '  This offense is unique among the farms of homicide 
recogmzed under military law for several reasons. 

First among these reasons 1s the extraordinary analytical premise 
upon which the crime LS based. Depraved-hean murder was created 
for the pragmatic purpose of filling a perceived void in the law of 
murder, so that especially heinous killers could be characterized and 
punished as murderers even though they lacked a specific intent to 
kill or even injure. As onginally conceived, the offense was premised 
on the legal fiction of implied m a l m  Thus, depraved-heart murder 
had as an element of proof a fictional mens rea requirement imposed 
by law so that the crime would be more consistent with the tradi- 
tionally recognized forms of murder. 

The evolution of the analytical underpinnings for depraved-heart 
murder is also remarkable Over time, the type of malice necessary 
for depraved-heart murder was redefined so that the fiction of an 
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implied malice was generally no longer required. at least in terms 
of the original meaning of that concept. This fundamental change 
in the basic premise of a form of homicide IS also unique. 

Finally. depraved-heart murder 1s distinctive in Its rarity Of the 
331 separate specifications alleging all farms of homicide charged 
at courts-martial in the Army from 30 June 1986 through the end 
of 1988. only ten inmlved the mihtarfs counterpart to depraved- 
heart murderZ Of these ten specifmtioni. none resulted m a con- 
mctmn for murder whlle domg an act inherently dangerous to othen 
The dearth of trials involving charges under article 118(3) has, in turn, 
resulted m scarce and often contradictory appellate guidance  regard^ 
ing the basic requirements and parameters of the offense under 
mditar? law 

The significance and complexity of depraved-heart murder under 
mhtary law mcently was dlustrated by the Court of Mhtary Appeals' 
initial decision and its opinion on reconsideration in Cnited States 
u Berg The court in Berg addressed a variety of issues pertaining 
to murder under article 118(3). The opinions provide useful guidance 
as t o  the scope and substance of chis unusual form of homicide. The 
opinions also leave unanswered some important questions pertain- 
mg to the offense and. in Some respects. may even create further 
uncertainty about this crime. 

This article will explore Some of the important issues associated 
with the milnan-'s renion af depraved-heart murder. Specifically. 
the evolution of the offense m the armed forces will be reviewed 
and several unresolved questions pertaining to the current status of 
depraved-hean murder under military lam will be discussed First. 
The civilian onans  and development of the offense will be examined 
briefly 

*The chargng of orher formi of homicide during this period u lollour 
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11. THE CIVILIAN ORIGINS OF 
DEPRAVED-HEART MURDER 

Homic ide , l  at common law, was di\ , ided into  four b m a d  categories :  
murder, manslaughter, excusab le  homic ide ,  a n d  just i f iable  
T h e  common l a w  descr ibed  m u r d e r  as b e i n s  an u n l a w f u l  h o m i c i d e  

International Dictionary of the Enghih Language Unabridged 1367 (P Gore 14th ed 
1061) The legal definition of malice traditionally has been recognized e being more 
expanilre E g  , Bromage b Prosrer 4 Barn &Cress 247 165 I1826) [ 'Malice in 
1fsle8alnenremeansaimngful atfdoneintentionallv withoutjustcause orexcue  1 
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the victim was clearly present-that IS. express-m moat murders, 
such as where the perpetrator premeditated or intended to kill 
without adequate Indeed. an early development of 
Amencan statutory law was the creation of degrees of murder to 
limit the application of the death penalty to especially malicious 
homicides (those with premeditation and deliberation) and to felony 
murderL3 Express malice also was apparent when the perpetrator 
harbored an intent to iwure another grievously and acted upon that 
intent and death resulted, such as when the perpetrator deliberate- 
ly shoots at a victim's leg mending to wound hlm but unmtentmnalb 
kills the iictim.li 

Some homicides. however, were 50 aggravated and outrageous that 
the law sought to  characterize and punish the perpetrator as a 
murderer even though he harbored no specific intent to kill, L W U E  
or commit another felony?' Thus, the phraje "malice aforethought 
dewloped mer time into a term of art that meant 'neither 'malice 
or 'forethought in the popular Malice w-as said to  be im- 
plred' in all sorts of circumstances where the emotion. as it 1s com- 
monly undentood. was not present. Malice was implied 'even though 
there [was] no ammosty. enmity. or I I I - ~ I I I  toward the v~ctim. and 
even though there [was] no desire to take human life''" As one 
author has put it, because of the unfortunate choice of this phrase 
malice aforethought' to distinguish the offense [of murder from 

other homicides]. 11 had subsequentl) to be twisted out of its ordi- 
nar) and logtcal sense into a peculiar, technical connotation 'Is 

The concept of implied malice has been colorfull) described in 
a variety of w q s .  mast13 haimg coronary references A murderer 

. .. 
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who killed with implied malice was said to  have acted with "a 
wsked ,  depraved, and malignant hean";l0 with "ageneral mahgni- 
ty of heart",20 and with "the heart regardless of social duty and 
deliberately bent an mischief."z1 

Murder based upon an implied m a k e  was found in B vmety  of 
circumstances. A good early example is Rex v. Holloulaylx In that 
case, a boy who trespassed into a park to steal wood was caught and 
beaten by a groundkeeper, who then tied the boy to a horse's tail 
When the horse ran away the bay was dragged across the ground 
The boy later died from the injuries he sustained. Malice on the part 
of the Doundkeeper was implied from the surrounding cir- 
cumstances; in other words, the court applied an objective standard 
to the groundkeeper's conduct and determined that it warranted a 
conviction for murderZa 

The more recent trend has been to abandon the fiction of implied 
malice 2 4  Generally, modern law no longer resorts to the convention 
of finding that the perpetrator implicitly intended to harm the "IC- 
tim in ail cases of murder Most statutes and courts now frankly 
charactenze a homicide as murder if the kiiier acted with a reckless 
and wanton disregard of an obvious risk to human life.z6 Malice is 
said to be expressed by the reckless and wanton attitude of the 
perpetrator Modern statutes and courts tend to favor the term 
"depraved heart ' as describing this state of 

Virtually every modern statutory and decisional variation of 
depraved-heart murder has as Its gravamen two components: that 
the perpetrator cause the death of another by an act that 1) has B 
very high degree of nsk af death or serious bodily injury to another, 

"Blackntone mpm note 5 at 188 
"'1 East Pleas of the C r o ~ n  268 11803) 
"Foiter, Crovn Laa 2b2 i l d  ed 18001 

8 B Bllas Warren on Homicide 5 60 (perm ed i936) 
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and 2) IS As to the first component. the degree of risk 
LS not measured ~n the abstract. but LS evaluated in light of the sur- 
rounding cIrcumstmces thar are apparent and known to the per- 
petrator, or at  least should reasonably be apparent and known bg 
him 2d For example. conductmg target  practice in the direction of a 
g o u p  of campen could be extremely risks behavior If rher  presence 
IS unknown and not reasonably foreseeable to  the gunman hoawrr ,  
any resulting homicide would not amount to a depraved-heart 
murder 

As to the second component. because the perpetrator's justifica~ 
tion or lack of it are pertinent to h a  culpabhts for a depiaLed-hearr 
murder the perpetrator's motneb far engaging in risky behax IOI  are 
necessarily relevant in assessing his guilt Put another rray,the real 
or intended SOCL~I utility of the perpetrator's conduct that cauced 
the homicide are considered in determining whether he acted with 
a depraved heart 

Three examples 4111 illustrate this pamt First. assume thar a  per^ 

son drives a truck carefulls but quickly through a crowded pedestrian 
mall to remove a powerful bomb that E about to explode. If the d n w r  
strikes and kills a pedestrian while engaging in this undeniably nskv 
behavior, he might nonetheless be entitled LO a complete defense of 
necessit? or  lesser e\ ik because of the overriding social utiliry of his 
conduct u Second. assume the drner  d purpobe for speeding through 
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the mail 1s instead to cause the people there to scatter about and 
become fnghtened. This extremely risky behavior has no social u th ty  
and thus the dnver who engages in it has a depraved heart Under 
these circumstances, the dnver would be guilty of murder if he struck 
and killed a pedestrian. Third, assume the driver's purpose for 
speeding through the mall 1s to chase and capture a shophfter. 
Although the dnver ' i  purpose LS socially useful. It 1s insufficiently 
weighty to justlfy takmg such ah@ nsk of serious h a m  If the dnver 
scnkes and kills a pedestrian under these circumstances, he  may be 
guilty a1 some lesser form of criminal homicide, although lacking the 
depraved heart required for murdera2 

Civilian courts have found that a wide variety of conduct. giren 
the surrounding circumstances, can constitute a depraved-heart 
murder. that 1s conduct that creates a very high risk of death or 
serious bodily harm w,thoutjustification. Eramples ~ n c i u d e ~ ~  throw- 
ing a beer mug at a woman who was carrying a lighted o i l  lamp, 
thereby causing her to burn to death.34 shooting into the caboose 
of a passing freight tramas or into a moving shooting 
touard a person riding a hone  to scare the horse 50 that the nder 
would be thrown, but instead shooting and killing the 
shooting at a point near another person without aiming directly at 

driving an automobile in a reckless manner while intoxicated 
and thereby striking and kiiiing someone,ag playing "Russian m u -  
iette" with another penon,<O and shaking an infant so long and hard 
that he cannot breathe 

mcawred in feim, of percentage, 
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In summary, society Traditionally has sought to punish those who 
perpetrate the most evil homicides as murderers In most cases, the 
perpetrator of an especmlly evil homicide desires to  kill or seriously 
q u r e  the victim. Indeed. it is This express malice toward the victim 
that generally makes a homicide so semus that it IS classified as a 
murder. On some occasions. however, an especiallg egresaus homi- 
cide will be perperrated without express malice toward the victim 
At first rhe law creared the fiction of Implied malice TO hold The 
perpetrator accountable as a murderer. Over time, the law- favored 
directig characrenzmg such malevolence as malice in a legal sense 
and thus permitted a conviction for murder based upon a deprwed 
heart rationale This form of murder was in essence. a gap filler: n 
ensured that all offenders who commit especially sermus homicides 
could be convicted and punished as murderers even when they har- 
bored no specific intent to kill or iryure the wctim. 

This bnef ovemew of the development of deprmed-heart murder 
at  common lax and m cirilianjunsdictions does not. of course. ad 
dress rhe more detailed and specific issues concerning the crime For 
example. must The dearh result from an lntenrmnal act on rhe part 
of the perpetrator? Must rhe perpetrator have actual knowledge af 
the verg high risk of death or grievous bodily harm caused by h a  
behaviorn Must more than one person be placed at  risk by the per- 
petrator's conduct" Can the perpetrator's animus, il an>, be directed 
solely at the victim? The manner m which the militan Justice sgstem 
has responded to rhese and other spemfic questions will be discussed 
next 

111. THE DEVELOPMENT OF THE 
MILITARY'S EQUIVALENT OF 
DEPRAVED-HEART MURDER: 

MURDER WHILE DOING AN ACT 
INHERENTLY DANGEROUS TO CYTHERS 

Sot  surprising, the military counterpart of depraved-heart murder 
has undergone some sigmfrant changes over the last sevemi decades 
The ninety-second article of the 1917.4nicies of War gave on15 a  cur^ 

sory definirian of murder, providing in part that "[alny person sub 
Je i t  to rnllltary lau who COmmltS murder or rape shall suffer dearh 
or imprisonment for life, ab a court-martial ma) direct An 
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early vemion of the Manual for Courts-Martial, borrowmg from 
federal statutory definitions, described murder as "the unlawful kill- 
ing of a human being with malice af~rethought." '~ Military law 
recognized that malice aforethought could be satisfied under a 
depraved-heart rationale as follows: 

Malice aforethought may exist when the act [of killing1 is un- 
premeditated. It may mean any one 01 more of the following 
states of mind (b) knowledge that the act which causes the 
death will probably cause the death of, or @ievous bodily harm 
to, any penon, whether such p e m n  1s the pepson actually killed 
or not, although such knowledge IS accompamed by indifference 
whether death or  g~ievaus bodily harm is caused or not, or by 
a wish that it may not be caused 

Of course, this state of mind must precede or m e m t  with the act 
or omission causing death to satisfy the "aforethought" require- 

As in early civilian cases, the malice for depraved-heart murder 
under military law was said to be implied Indeed, Colonel Winthrop 
wrote in his famous treatise that. "[iln every case of apparently 
deliberate and uqustifiable killing, the law presumes the existence 
of the malice necessary to constitute murder, and devolves upon the 
accused the onus of rebutting the presumption "46 Caionel Winthrop 
observed further that "where in the fact and circumstances of the 
killing as committed no defence appean, the accused must show that 
the act was either no crime a t  all or a crime less than murder. other 
wise It will be held to be murder in iaw"" This concept of implied 
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malice for murder based upon a depraved heart remained essential- 
ly unchanged in all succeeding vemions of the Manual prior to 1960 

With the enactment of the Uniform Code of Military Justice in 
1€!50,40 the military murder statute substantially assumed its current 
f o m .  Article 118 provided, in p e r t m n t  part, that "[alny person sub- 
ject to this code who, wxhoutjustification or excuse, unlawfully kills 
a human being, when he 1s engaged in an act which 1s Inherent- 
ly dangerous to others and ewnces a wanton disregard for human 
life i s  guilty of murder"60 The commentary to article 118(3) 
described it as "a codification of the well settled common-law rule 
that ,  even in the absence of a specific intent to kill or inflict serious 
bodily harm. the homicide LS murder if the offender's conduct was 
imminently dangerous to others and evinced a wanton disregard of 
human The commentary observed further that article 118(3) 
"is intended to cover those cases where the acts resulting ~n death 
are calculated LO put human lives in jeopardy, without being aimed 
at an> one in partsular"j2 

The 1951 Manual for Co~r t s -Man ia l j~  elaborated upon the state 
of mind requmd for murder under article 118(3). I t  provided that 
the accused must evince "(sluch disregard [Bs] characterized b: a 
heedlessness of the probable consequences of the act or omissmn, 
an indifference that death or geeat bodily harm may ensue ' ' w  Unlike 
earlier venians of the Manual for Courts-Yanial.66 however, the 1951 

[hereinafter L C W  
CI forma of murder  

r r l i \ h r  
1) and ie 
"Vlnien 
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Manual provision contained no requirement that the accused have 
actual knowledge of the dangerousness of h s  actiomSe 

The 1951 Manual also provided several illustrative examples of 
murder under an article 118(3) theory. These included "throwing a 
live grenade toward another m jest, or flying an aircraft very low 
over a crowd to make it scatter."E7 Another contemporary example 
of depraved-heart murder under article 118(3) was "secreting un- 
marked boxes af ammunition in a warm part of a vessel ' W  

About a dozen repaned military eases address article 118(3) in some 
useful detail. The first Lmportant military case was Clnited Stales u. 
Davis6* The accused in Daub  was charged with felony murder by 
shooting and killing the victim while perpetrating an armed rab- 

The accused was found guilty, by exceptions, to unpremedi- 
tated murder of the named victim. At the court-martial, the law of- 
ficer instructed upon murder under an article 118(3) theory." The 
defense on appeal attacked the propriety of this Instruction, can- 
tending that amcle 118(3) requires that the accused evince a wan- 
ton disregard of human life in general. The defense argued that the 
evidence did not support such a finding as to the accused, whose 
animus was directed solely at the victim 

The Court of Military Appeals a 5 e e d  with the defense in Davis. 
The court first observed that the defense's position was supported 
by the 5 e a t e r  weight of civilian authority addressing the animus 
issue.8z The court also rehed upon a short reference to  article 118(3) 
in the le@'slative history to the UCMJ, which said that article 118(3) 
"is intended to  cover those cases where the acts resulting in death 
are calculated to put human lives in jeopardy, without being a m e d  
at  any one in p a r t ~ c ~ l a r . ' ' ~ ~  Based upon the foregoing authority, the 
court revemed the accused's murder conwctmn, finding that the in- 
struction as to article 118(3) was erroneous and prejudicial. The court 
concluded that the conduct proscribed by article 118(3) "is only that 
which is 'inherently dangerous to othem' m that it LS directed towards 

"See MCM, 1951. para 1971 
"Id 
"J Snedeker Mlhtarg Justice Lnder the Uniform Code p 34021 (19531 
WJ C hl R 3 (C I .A IS531 
'"Id ~f 5 
"Id at 8 
"'bee case3 cited i d  
L'lndex and Leglilaure History, Uniform Code of \ldrtar) Jusrice HH1231. yuol id 
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persons m general rather than against a singie individual in 
particular-that 1s. where the actor has evinced a wanton disregard 
of human life' 1" the general or multiple senie ' b 6  

The holding in flails was apparently modified by Chrted Stutra 
c Sm~doiol.nl.*~ The accused m Smid.0~~1 was convsted for the murder 
of another soldier under an article 116(3) theory. The evidence 
showed that the accused visited the home of a Korean pro~tifute 
R here he was denied entry because the prostitute was entertaining 
anothei coldierba The accused lefr m an angr) mood. rerurned to 
his unit w-here he consumed beer and obtained a carbme. loaded the 
weapon and returned to the house "The accused ordered the other 
soldier out of thr pi einises and then fired into a doorwq of the house 
in the direction of those to  his immediate front O "  The other soldier 
was struck by a bullet and later died 

In affirmmg the accused's conviction for murder under article 
118(3). the Court of Mlllitary Appeals observed that the "accused 
cared little whose life he endangered." and that he "fired into the 
house with the malicious intent of killing someone."io Significantly. 
the court apparent15 expanded its holding in Dauw, finding that while 
the accused "may have intended specifically to kill one particular 
person. his acts were inherently dangerous to others. Accordingly. 
we hold the finding of guilty of unpremeditated murder IS adequately 
supported by the emdence".' 

angerouitaorhelsm Lhrlentandmtheimmediate 
Id at 137 
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The next mqar case to address murder under an article 118(3) 
theory WBS Vnited Slates c Dacanay 'I The accused in Dacanay was 
tried for unpremeditated murder under both an article l18(Z)'3 and 
article 118(3) theoryv4 The evidence showed that the accused and 
a fellow worker had both developed an intimate physical relation- 
s h p  with the same woman.76 Ultimately, all three parties agreed that 
the accused and the woman would continue their relationship, and 
the co-worker would seek mtimate companionship elsewhere. When 
it appeared that the woman and the co.worker had not ended their 
relationship, the accused went to the woman's residence and waited 
for her. The accused brought a pistol with hun, which he placed under 
a pillow. When the woman later returned in the company of the co- 
worker, a confrontation between the accused and the co-worker en- 
sued. During the confrontation. the accused shot and killed the co- 
worker with the pistol 

The accused claimed that he feared bemg assaulted bs the co- 
worker, who had aggressively approached him, and did not intend 
to kill the Victim h h e n  the weapon discharged. The accused ex- 
plained that he took the pistol to the woman's residence as a protec- 
tion against thieves who had recently victimized a neighbor there.7b 
The accused also emphasized h a  Close personal friendship with the 

and Several defense witnesses testified as to the accused's 
character for peacefulness 

At The conclusion of the eiidence. the law officer m Dacanay 1"- 

structed on both the article 118(2) and 118(3) theones of un- 
premeditated murder.'8 The members returned findings of guilty to 
unpremeditated murder without specifying the theory or theories 
of guilt The Court of Military Appeals determined that the lax of- 

'% C 11 R 263 (C kl .4 19%) 
'Wnder this theor?. the accused mwf  hme the ,peclfic mtent fa kill or seriously 

"Dacanau 15 C M R at 264-66 
r w r e  the victim but need not premedirate UCMJ 1050 an 118[2) 

The court IS adilsed that to find the aceuied guilt) of the Specification of 
the Charge, I[ muf be imsiled (1) That the wcfim named 13 dead (21 
That hri death wm caused bb an unlawful act or ~ml i s lon  of the accused 
e-3 alleged (3) That sf the tlme of the kllllng the accused hntended to klll 
or infllcf meat bodlly harm m Y- engased in am act inherenfib dangerous 
t o  othen and evincing a uanfon disregard of human life 

Id at 265 (emphanr added1 
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ficer's mtruction kas erroneous. as only the article 118(2) theor) 
of murder was raised by the ewdence. The court observed that the 
article 118(3) theor?. of murder was not supported by the eiidence 
hecause more than one person must he endangered by the accused 8 

actions to  constitute thal  lype of homicide. The court arote that 
[t]he evidence in the case at bar makes abundantly clear that the 

accused s acts were directed 801el? against the deceased, and 
that no other life or limb was placed InJeopardy".' As some or all 
of the members thus may hate returned a finding of guilt5 to  un- 
premeditated murder based upon a theory of guilt not supported hb 
the evidence. the Court of \lilitar) Appeals reversed the accused s 
conriction 

(hited States i Stokes.i. the next significant militac decision rhat 
addressed depraved-heart murder. considered two important issues 
perraining to article 118(3). The accused m Stokes, who had previous- 
ly consumed a large quantit? of alcohol.8' mas riding in the back seat 
of a jeep that was occupied h j  a total of f ire persons Earlier, rhe 
accused had brandished a p m d  which he had put away when in- 
structed to do so by one of the passengem. At a later pomt. the ac- 
cused fired the pistol in the direction of The front seat kiilmg one 
of the passengers sitting there. The accused had dispiayed no III-~III 
toward any of the Jeep's occupants and no discernable reajon far fir- 
ing the pistol was apparent Approximately two minutes after the 
shooting. the accused left the jeep asking "'Who shot whan'-md 
almost immediately lapsed into sleep or unconsc~ousness ' I4 

The Court of Military Appeals ~n Stokes first addressed whether 
article 118(3) requires that the accused have actual knowledge of the 
dangerousness of hi$ aclions The court found in this regard, that 
Congress intended no fundamental change in the previous defini- 
tion of malice aforethought in enactmg article 118(3) Therefore 
the 1949 Manual for Coun-\lartiai and its p re~mus  editmnss8-which 
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provide that actual knowledge of dangerousness by the accused is 
required-would be followed, rather than the 1961 Manual for Courts- 
Martial prowion, which did not exphcitly requue such kn~wledge .~ '  
In short, the court interpreted article 118(3) to require that the ac- 
cused have "knowledge that death 01 grxvous bodily harm IS a prab- 
able consequence of the act [which resulted in death]."88 

The court in Stokes also addressed whether voluntary intomeation 
could act as a partial defense to murder under an article 118(3) 
theoryes The issue was raised because, as a general rule, voluntary 
intomcation can negate the actual knowledge requuement for several 
offenses under military law.eD The court concluded, however, that 
voluntary intoxication could not operate to negate the knowledge 
requirement for murder under article 118(3).QL The court noted that 
this result was consistent with the military law's refusal to permit 
voluntary mtomcation as a partial defense to unpremeditated murder 
under an article llS(2) theory, even though such a state-of-mind 
defense loscally should negate the specific intent element of that 

The court ~n Stokes concluded candidly that 

Perhaps it will be said that "knowledge" IS no more than fic- 
tive, once it 1s conceded that an accused is thoroughly intox- 
icated. If so, suffice It to say that we are committed to this legal 
fiction . . It may be added that intent or m a k e  may be equal- 
ly supposititious If  an accused is very drunk. Yet I t  appears that 
voluntary drunkenness-not amounting to legal insanity-wiii 
not in military law negate that general criminal intent, the 
malice, required for a conviction of unpremeditated murders3 

The next important case to discuss murder under an article 118(3) 
theory of murder was United States v. J ~ d d . ~ '  The accused in J u d d  

1953)) 
.aSLokw 19 C M R at 186 

to offenses having a spec~al mens rea requirement for knowledge 
s'Sfohes, I8 C M R B L  196-97 
#"See United States Y Craig, 10 C M R 148 (C \I A 19531, United States Y Raman 

2 C II R 150 (C M 4 18521 
D'SLakrs I8 C M R at 197 
W 7  C M R 187 1C hl  A 19591 
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was convicted of unpremeditated murder for the shooting death of 
his wlfe The evidence showed that the accused shot his wife at close 
range in the family trailer while she was holding their infant son e6 
The accused variously claimed that he was playing around with the 
revoker, cleaning It, or IIL the process of loading or unloading it when 
it discharged and struck his wife, the accused expressly denied aim- 
ing at or intending to kill his wife The evidence also indicated that 
the accused was familiar with firearms in general and was well ac- 
quainted with the operarim of the model involved in the homicide ei 

The board of reriew concluded on these facts that the accused 
could not he convicted of murder under an article 118(3) theory The 
board reasoned that because the evidence failed to show the accused 
deliberately pointed the weapon a t  his wife and child. his miscon- 
duct was no more than culpably negligent as a matter of law 98 

The Court of Military Appeals disagreed The court in Judd found 
that,  regardless of whether the accused aimed at any particular in- 
diridual. his conduct of knowingly triggering a weapon painted in 
the general direction of two persons located only a few feet away 
and directly in his line of vision was sufficiently nsky to supply the 
mahce requlred for murder under article 118(3).gs Moreover, the court 
implicitly found that the accused, because of his familiarity with 
weapons and his awareness of the proximity of his family. had the 
requisite knowledge of the dangerousness of his actions to satisfy 
the knowledge requirement for this farm of murder 

CnLted States i Ha?tkgLoo was the next significant case to discuss 
murder under an article 118(3) theory'Ol The evidence in Hartley 
showed that the accused deliberateir loaded a m t o l  and daced It 
m h a  pocket pnor to leaving the barracks with some fnendsLo2 Later, 

*;,A "r ,a0 
l i  _I ."" 

p'ld at 188 90 The awurederplamed that  hepurcharedthe gunonsnalli  for pro 
tectlon against h a  father-in-law w h o m  the accused believed did not 'Ilk<' him As 
~f turned out the father-m-laa s arsumed antagonism wa9 based on goad reason Id 
at 190 

" 7 d  at 190 

b 
la 

'''t& c\;R 4U5 tC M A 19661 
'"In the inrerim the Couct of hlilsar) Appeals decided Knifed Starer, Cook 30 

i M R 173 (C M A 19611 In Coah the coum concluded that the law offlcei did not 
Improperlk i w c f  an article I18(31 rheon  of murder info his inaIrucfl~ni on the 
element5 of unpremedrtated murder under M ~ c l e  118121 I d  ai 175 76 

'O'Hartley 36 C M R ar 409 The accused u ho was rlghr handed placed the plstol 
in his left hand jacket pocket The accused 5 right hand war 811 a cart 
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the accused intervened and helped end a f i t  between two of his 
companions in the presence of at  least ten other people. When the 
fight renewed, the accused stated, "If there's going to be any more 
fighting, you will have to fight me, and the f i n t  man hits me, I'll kill 
him."LY3 The accused then stepped between the two quarreling men 
while reaching into h a  pocket and cocked the pistol. The accused 
fell dunng the course of the strusgle and, as he tned to get up, was 
grabbed by the deceased The accused managed to work himself free 
and, as he feu again, fired a shot that struck the deceased and killed 
him. The accused immediately admitted that he had fired the fatal 
bullet, albeit unintentionally. He then threatened to shoot anyone 
else who made a move at  him while he fled the area!04 

The most significant aspect of the Court of Militam Appeal's opi- 
nion in Hartley concerns Its discussion of the accused's intent with 
respect to the killing act. The court wrote that "in murder by engag- 
mg in an act inherently dangerous to another it w required that death 
result from an intentiom1 act of the aceused.'''Ys The court concluded 
that, under the facts present in Hanley, the law officer failed to ade- 
quately instruct on this requirement-that is, that he failed to in- 
struct that the fact-finder must conclude the accused intentionally 
pulled the trigger to convict him of murder under article 118(3). 
Because of this infirmity in the instructions, the accused's convic- 
tion for the greater offense of murder was reversedLoe 

The next case to discuss amcle 118(3), United States 1~ Jacobs,Lo' 
is troubling. The accused in Jacobs was convicted of murder under 
an anide 118(3) theory for the shooting death of a rival for his wife's 
affection. The evidence showed that the accused's child was in the 

. .  

,"Id at 412 (emphuis tn ongnal) lnrere~tingiy, Lhe coulf wmre without citation 
to aufhonfy that ' all of the authorities ~ a ' e e '  with the mfentmnaI-~~t  requirement 
for deoraved-hean murder Id KO milltaw cwe n n ~ i  to Harllau. however e m r r s r l ~  . .  . .  
impoPed such a requirement 

I"61n the decretal p a r a m p h ,  the court returned the record o! tnal lo The Judge 
Addrocate General of the Arm" with instructions thnl P 'board of remew may af!irm 
the o f f e m  of manslaughter and mas?= the sentence oca rehearing may be ordered 
Id Chief Judge Quinn disrented, finding that the law officer's ~ ~ L m c f l o n  waz d e -  
quate m advising the memben that ~n order fa convict the accused o! murder under 
mic le  118(3). they nould have to frnd beyond B rewonable doubt that the accused 
deliberately !Ed the plLd Id (Qumn, C J , dirrentmg) 
>O'8 M J 704 (N C M . R  1880) 

2 2 1  



MILITARY L.4W REVIEW [Vol 133 

same area as the victim when the fatal shot was The cir- 
cumstantial evidence suggested that the accused intentionally iiwd 
the weapon and that he probabl) knew that the victim and his n i ie  
were 1ovePS 

The Uatg Court of Militar) Review. citing Lhited States t, Daris?Oe 
determined that the accused could not be coni icted under these facts 
for article 118(3) murder because his conduct was not "directed 
towards persons m general rather than against a singe individual ' 
The court commented iurther. 

From our review af the evidence we cannot find beyond a 
reasonable doubt that [the accused] intended to scare ' the 
victim by actually firing a round in the general vicinity of the 
deceased. an act which could foreseeably be seen as dangerous 
to "others" through ricocheting action or for that matter, 
through penetration to the upper lerel of the house where the 
wife uas making beds given the facts before 

surpnsmgl3. the couri in Jacobs did nor discuss. or e\en cite the 
earlier Court of Military Appeals deciiions III L'nited States j .  

S a r i d o r ~ n P  and Cxi fed Sfnles  i .\kDoirnidlll The higher Court ex- 
presslr held in these cases that an accused ma) he coniicted of 
murder  under article llR(3) eien if he specificall) Intended 10 kill 
onl? one pamcular person, protided that 11ii actions were inherent- 
ly dangerous to others In this regard. the court of ieriew in .Jacrdx 
did nor indicate ahe ther  11s reversal of rhe accused's murder con- 
nctioii signaled a departure from the reaching of Snndoi.nl and 
M c D o ~ ~ ~ i d .  or insread wai  ConsLstent a i t h  those derisions hrcausr 
of the particular factual posture of rhe Judge Michel IOIICUI- 

red m rhe lesult in Jacobs (affirming the accused s convictinn of the 
lesser Included ofienie of mioluntarg manslaughter)."' stating 

further elaboration that he disagreed n i th  the majorlrg'i 
of rhe article 118(3) concept of "mherentl) dangerou5 to 

anorher Ilh 

2 2 2  
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A more recent case addressing article 118(3) IS Cnzted States ii 
Vandenack?"The accused in Va'ondenack, who had never been issued 
a valid driver's license, took a car from a parking lot in Germany 
without the owner's knowledge or pe rmi~s ion"~  He proceeded to 
drive a high rate of speed in excess of posted hmits?18 eventually 
colliding with the rear of a passenger car stopped at a red 
The accused then sped awayiz1 from the scene of the accident, run- 
ning at least three more red lights and, a t  times, dnving on the wrong 
side of the road?12 Uitimately, The accused approached another in- 
tersection where a car was making a left turn across h a  path. The 
accused ran the red light at this intersection, which he admated  see^ 

mg, and crashed into the other car, killing the driver The force of 
the impact sent the ocher car skidding over forts yards At least five 
other cars were in the vicinity of the intemectmn a t  the time of the 
collision?s3 

During the providence inquiry in Vandenack, the accused admit- 
ted that he knowingly drove through the red light at a high rate of 
speed; that he should have known his actions could have killed 
somebody, that death was a probable consequence of his rniscon~ 
duct, which he disregarded; and that his actions were inherently 
dangerous to other persons and demonstrated a wanton disregard 
for human iifeJZ4 The accused also stated. however, that he did not 
realize at the time that his misconduct could lead to someone's 
death 

The Court of Military Appeals m Va'andenack seemed to apply an 
objective standard m assessingthe recklessness of the accused's ac- 
tions for purposes of an article 118(3) murder. The court affirmed 
the accused's conviction, concluding that any reasonable person in 
the accused's place would have recognized the inherently dangerous 
and life-threatenmg nature of his conduct. This aspect of the coun's 
opinion appears to be inconsistent with ITS earlier holding m Cnited 
States P Stokes,LZ6 which required that the accused subjectively have 

'I7l5 M J 230 IC M A 1983) 

"DAlthougb the ~ o s l e d  speed limn KU 70 k h m e f e n  (13 mdes) per h o u r  the accused 
dmve 81 ~,anous mtes ranglng from 100 to 130 kilometem (62 to 81 mder) per hour Id 

' T h e  accused's vehlcle struck the car a n h  rufflclenf farce to send It Spmmng m t o  
the intenecuon. ahere i f  came to  reit after colliding wilh a l i w k  Id 

'#'He drme between 62 and 74 miles per hour m a 43 mile per hour zone Id 
'=*The accused indicated that pact of hir moti\mon for lewlng Lhe scene of the 

accident was that he had no d i d  operator I license and was dniing a vehicle he did 

"'Id sf 231 32 
'""id sf 232 
'3'19 C >I R 191 IC \I X 1956) 
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knowledge of the dangerousness of his actions to be guilty of murder 
under article 118(3)!2r Unfortunately. Stokes 1s neither cited nor 
distinguished by the c o w  in Vo?cdenach. and thus Its resolution of 
this issue IS unclear. 

Vaadenack 1s the last decision by the Court of Militan -4ppeals 
to address article 118(3) prior to the 1984 Manual for Couns-Martial 
The current military statute and guidance in the Manual for Courts- 
Martial perraining to arricle 118(3), as well as latest decision b? the 
Court of \Ilihtarg. Appeal addressing this form of murder will be  con^ 

sidered next. 

IV. THE CURRENT MILITARY STATUTE FOR 
DEPRAVED-HEART MURDER AND 
SUBSEQUENT GUIDANCE IN THE 

MANUAL AND CASE LAW 
The present starutory language of article 118(3) has not changed 

from that found ln the 1960 UCl lJ  Ir provldes 'hny pQrsan subject 
to rhis chapter who wthou t  justification or excuse. uniawfuli? k11k 
a human bemg irhen he E engaged in an act u hich is inherenr- 
Iy dangerous to orhers and evinces a aanton  disregard of hunian 
life 1s guiits of murder ' .)' 

The 1984 hlanual for Courts-Martial reflects that depraved-hearr 
murder under military Ian has five elements of proof 

(a) That a certain named person E dead, 
(b) That the dearh resulted from the intentional act of the 
accused. 
(c) That this act was Inherently dangerous to others and shoaed 
a wanton disregard for human life, 
(d) That the accused knew that death or great bodllr harm u as 
a probable consequence of the act: and 
(e)  That the killing was uniawfullZP 
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The analysis to the 1984 Manual indicates that the second element 
of proof-requiring that the death be the result of an intentional act 
by the accused-has been modified in response to the Court of 
Military Appeal's decision In United States 0. Hartley.LSO 

The 1984 Manual defines the term 'wanton disregard for human 
life" as follows. 

Intentionally engagmg m an act inherently dangerous to OtherS 
-although without an intent to cause the death of or n e a t  bodi- 
iy harm to any particular person, or even with a wish that death 
will not be caused-may also constitute murder If the act shows 
wanton disregard of human life. Such disregard is characterized 
by heedlessness of the probabie consequences of the act or oma- 
sion, or indifference to the likelihood of death or great bodily 
harm.l3I 

The Manual provides two illustrative examples of wanton disregard 
for human life that could support a conwctmn for murder m viola- 
tion of article 1i8(3): "throwing a live grenade toward others in jest 
or flying an  aircraft very low over a crowd to make It ~ c a t t e r ' ' ~ ~ ~  

The 1984 Manual also elaborates on the knowledge required for 
article 118(3) murder The Manual explains that the accused "must 
know that death or great bodily harm was a probable consequence 
of the inherently dangerous act ' ' I a 3  The analym to the 1984 Manual 
refen to the Court of Military Appeals' o p m m  Slokesl34 8s the 
basis for its discussion about the knowledge requirement 

The d e  reported military case to discuss depraved-heart murder 
during the last several years LS United States 2) Berg?36 The opinions 
in Berg are the only instances in which the military appellate courts 
have addressed article 118(3) since the 1982 amendments to  the 
UCMJ and the 1984 Manual for Courts-Martial 

~ 

'3YMCM 1984, Part IV, para 43 a n a l p r ~  ai A21-86 leifing Hartby, 36 C M R 406 
(C M A 1866)) 

'slMCM 1984 Parr IV para 13c(4)(a] The analyili to the 1961 Manual refen l a  
VandPnarh. l 5 M  J J%(C M A 18851,1nconnectronaifhfhiesubparagraph Id F%rt 
IV, para 43 analysis 81 A21-95 

'said Part I\' para 43c(4Xb) The Manual indieares further that 'lilurh knowledge 
mas be proved by crrcumrtanfial evidence' id 

'"IS C kl R 191 (C M A 19%) 
"IMCM 1984 Pan 11 para 43 ~ a i y s ~ s  at ~ 2 1  Y6 
'"28 M J 667 (U >I C M R 1989) o f fd .  30 M J I96 IC M A I, 098 reconsidrrolzan 
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The accused in Berg resided in a apartment with the victim, a h o  
also was a member of the Navy, and her tw.0 children18' The victim 
was killed m her apartment bedroom by a gunshot wound to her head 
from a revolver owned by the accused No one witnessed the killing 
except the accused. 

At trial. the government proceeded upon two alternative theories 
of murder The government first asserted that the accused inten- 
tionally killed the victim by fmng the fatal shot a t  her head13a In 
the alternative, the government alleged that the accused engaged 
in an act inherently dangerous to others by firing a weapon m an 
inhabited apartment bmldmg. because the bullet was capable of 
penetrating the ceiling and striking a resident in the upstairs aparr- 
ment l a p  

In support of the first theory, the government presented evidence 
that showed that the accused had previously threatened the victim 
because she had talked about a former boyfriend in her sleep 
Government witnesses testified that the accused was a violent per- 
son with a bad temper who prenously had threatened a former @rl- 
fnend with a gun because of her nocturnal Othen 
testified on behalf of the government concerning the stormy rela- 
tionship between the accused and the victim. and that the t x o  had 
argued shortly before the killmg?" The government also presented 
scientific evidence that suggested the murder weapon was fired at 
close range. n i th  the revolver placed against the victim's head 

The evidence in support of the article 118(3) theory of murder was 
less comprehensive Sxn t i f i c  evidence demonstrated that a bullet 
fired from the murder weapon was capable of penetratingrhe  apart^ 
ment ceiling No evidence was presented. hawever, showmg that an) 
bullets were fired through the ceiling by anyone that ebening. More- 
over, the expert testimony was inconcluswe as to whether the fatal 
bullet traielled in the direction of the ceiling or parallel to the floorlh2 

her kccarding to the accused the i lcrim fatally shot herself during their i tmale  
for Lhe neapon Id 

226 



1!2Sl] MURDER WITHOLT INTENT 

The mlhtaryjudge instructed upon bath the article 118(2) and 118(3) 
theories of unpremeditated murder>43 The members ultimately 
returned a general verdict"' of guilty to unpremeditated murder, 
without specifying the particular theory or theones of guilt upon 
whxh it was based?46 

The Navy-Marine Corps Court of Military Review found m €by that 
the factual cucumstances of the case feu exclusively within the scope 
of article 118(2), and not within the parameten of article 118(3)!'8 
The court wrote that to constitute a violation of article 118(3), "the 
evidence must show that the conduct of an accused LS inherently 
dangerous to others in that It endangers the lives of more that one 
and that the victim received the fatal injury without the dangerous 
act being specifically directed at him."14' 

In a related matter, the court also found that the "evidence tend- 
ed to show that another person could have been endangered by the 
[accused's] actions ''I4B The court af review nonetheless conclud- 
ed that the evidence was insufficient u a matter of law to support 
a conviction under article 118(3j, because the accused's alleged 
animus was directed solely at the victim. 

The court of review heid, therefore, that the militaryjudge made 
a prejudicial error by instructing the members an murder under an 
article 118(3j theory, because a "court-martial cannot be permitted 
to find an accused guilty of an offense not reasonably raised by the 
evidence."'4g As the court of review was unable to determine an 
which theory or theones of unpremeditated murder the accused was 
convicted, i t  set aside the findings of guilty and the sentence. 

The Court of Military Appeals, in its initial Berg opinion, agreed 
with the court of rewew below that the evidence did not support 
Bvmg an instruction for murder under an article 118(3) theory Cnlike 
the rationale of the court of rev~ew, however, the conclusion of the 

"The defense objected f~ the membels being Instructed upan the article 118(31 
theory of murder The objection w a  demed and the mililaly judge instmefed upon 
both aIIIcle L18(21 and 118(3i The defense later requeaed that the mdlaryjudge @we 
fwther c l a n f m  YUTTyctmIw m g  that the two theme8 of unprernedlfared mwder 
relred upon by the government were muIually lnconsl~fent a.9 lo the accused J intent 
This request u.a.9 also denied b) the military judge Id 

"'Only military judger are aufhonzed lo make special frndiny See R C M 018(b) 

l*eBerg. 28 M J at 588 
"'Id (emphasla amstedi (CrfmgDaLrs. 10 C M R 3 (C M A 18631, Holary, 10 C M R 

52 (C M A 1868). Jmobs. 9 M J 784 (U M C M R 18801) 

"'Id at 669 
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Caun of I l lh taq  Appeals was based upon the failure of the evidence 
to  show that any person other than the ~ ic t i rn  was placed in danger 
by the accused's actIunsI'" The Court of Military Appeals noted the 
lack of evidence of any of the foiiuwmg. I) that an) bullets had been 
fired through the victim's ceiling. 2 )  that the accused had a wanton 
disregard far human life in a general or multiple sense 3) That the 
accused knew that someone was inside the apartmenr above hia that 
night. or 4) that he intentionally had fired the gun in that direction SI 

In other words. the Court of Military Appeals affirmed tile court of 
review's decision to  set aside the findings and sentence, hut that af- 
firmance was based upon the completely different rationale that the 
judge's instructions were not factually supported b) rhe e\idence"2 

Thr Court of Mhtar) Appeals hent on to discuss the significant? 
of the accused's animus This discussion 15. unfortunaiely. unclear 
at  best and perhaps contradlrtoryli7 Earl1 m its opinion the court 
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wrote that article 118(3) murder may be constituted eben though the 
accused's animus was directed solely at the v ~ c t i m ? ~ ~  The court later 
seemed to contradict itself. holdine that deorwed-heart murder re- ~. 
quires that the accused's animus be directed at persons 
and not toward a single mdwidud165 

generally 

Less than three months after Its initial opinion m Berg, the Court 
of Military Appeals pubhshed an opinion of the court on reconsidem- 
tion in that case. The court explamed that it was responding to the 
governments contention, m its petition far reconsideration. that 
"under [the government's] interpretation of Article 118(3). It did not 
need to show that 'others' were endangered. but only that another 
was endangered by the accused's actions"15n 

The court reiterated its position that "the legislative history as 
well as military case law prande ample precedent for the vie% that 
a conviction under Arricle 118(5) requires that an accused's conduct 
must always be 'inherently dangerous to others and mince a  wan^ 

ton disregard for human life zn general '''L5i The court explained that 
the military's formulation of depraved~heart murder might be less 
"incongruous" if Its scope was expanded IO include situations in 
which the accused's inherently dangerous conduct. which results in 
the death of another, threatens only the nctimLsb The court conclud- I 

ed, however, that this change could properly be accomplished only 
through legisiatne action and not bg judicial mterpretatlun15p Ac- 
cordingly, the court adhered to Its prior decision in Berg, which set 
aside the findings and sentence1nn 

V. UNSETTLED ISSUES PERTAINING TO 
ARTICLE 118(3) 

Despite the recent decisions ~n Berg and the 1984 Manual for 
Courts-Martial's enumeration of the elements for murder under ar- 
ticle 118(3). with accompanying explanations and analysis, several 
issues pertaining to depraved-heart murder under mhtary law are 
not fully resolved. These issues are addressed below 
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A. THE INTENTIONAL ACX REQUIREMENT 
The title of this articie may be misleading, as depraved-heart 

murder under military law does have one element of proof related 
to Although the consequences of the accused's actions (for 
example. the death of the victim) need not be intended by the ac- 
cused as a prerequisite for guilt under article 118(3)?82 the decisional 
Ian has required that the victim's death be the result of an inten 
tmnal act by the accused The precise meaning of this mtennonal 
act requirement hoaever, 1s unclear 

Specificall). the  second element of proof for unpremeditated 
murder under article 118(3) provides that "the death result from the 
intentional act of the a c c ~ s e d . " ~ ~ ~  As noted earher, the analysis to 
the Manual for Courts-Martia11e4 indicates that this element 1s based 
on Lkited States I Hartley?b6 wherein the Court of Military Appeals 
expressly held that article 118(3) murder requires that the rictm'a 
death be the result of an mentional act by the accusedJ6' 

Hartley IS not pan~cularly helpful however in describing the 
precise meaning of this requirement for an intentmnal act Virtual- 
ly ever3 homicide that potentially conmtutes murder under article 
118(3) can be traced to one or more intentional acts by the accused 
The ~ssue, therefore, E not ahe ther  the accused committed an ~ n -  
tentional act that rcsulted m the victim's death Rather, the releiant 
question 1s whether the ultimate act-that IS, the killing act-must 
be intentional, or xhe ther  the intentional commission of an earlier 
act contributing or leading to  the homicide will suffice Moreoier 
assuming that the intentional comm1ssmn of an earlier act can be 
sufficient for murder under article 118i3). the question remains as 
to how far removed this act can be from the homicide and still sarisf) 
the intentional act requirement These two queries beg a rhird 
question-how to define the ultimate or killing act ' 
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These issues can best be illustrated m a factual context. Assume, 
for example, that the accused is tried for murder under article 118(3) 
for the shooting death of a penon who was standing in a crowded 
room If the accused intentionally pulled the trigger while deliberate- 
ly aiming in the general direction of the crowd to cause it to scatter, 
black letter military law would hold that he satisfied the intentional 
act requirement of article 118(3) Suppose instead that the accused 
intentionally handled the gun in an unsafe manner, by twirling it in 
his hand knowing that It was loaded, that it had a hair trigger, and 
that the safety was not engaged. Assume further that the accused 
was deliberately performing these acts to frighten people m the 
crowd when the weapon unintentionally discharged, killing a spec- 
tator The accused's conduct m the latter situation 1s intentional m 
one re?pect, in that he deliberately exposed the crowd t o  a high 
degree of nsk without justification Yet. his act of fmng the pmol 
also could be viewed as being unintentional, as he intended only to 
scare the o then  by brandishing the weapon without meaning to fire 
I t  

Hartley can be interpreted to hold that the accused in the second 
example 1s not guilty of murder under a n i d e  118(3) because he did 
not intentionally pull the trigger. Indeed. the Court of Military Ap- 
peals reversed the accused's conwctmn m Hartley because the law 
officer failed to mstruct. pursuant to a defense request, that the 
members must find the accused knowingly and deliberately intended 
to fire the weapon to convict him of murder under an article 118(3) 
theory. Proponents of this narrow interpretation of the intentional 
act requirement could argue that It 1s consistent with the general 
philosophy that murder and its severe penal sanctions should be 
reserved far only the most serious of homicides-when the accused 
intentionaiiy commits the killing act 1*7 

Such a narrow interpretation of Hartley and the intentional act 
requirement. however, LS too restrictive The purpose for the m t e n ~  
tmul act requirement is satisfied when the evidence establishes that 
the accused el idenced a wanton disregard for human life and inten- 
tionall) engaged in an act knowing that it i b  inherentl) dangerous 
to o then  This intentional act need not be the ultimate act or eien 
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the penultimate act, provided that the accused intentionally engaged 
in conduct that satisfies the gmamen  for a depraved-heart murder- 
that IS. the knowing creation of a very high degr?e of risk of death 
or serious bodd) harm without justificarionl*R In fact. military law 
traditionall> has recognized that the accused can be guilty of murder 
under article 118(3) even when death wab not intended or desired, 
provided the accused knew that his misconduct was eipeciall) risk> 
and unjustified I** 

For example, assume that an actor mtentionally handles a power- 
ful and sensitive explosive in an extremely risk5 manner for the pur- 
pose of scaring several observers. If he drops the material and causes 
an explosion that kills a bystander, his conduct should satisfy The 
intentional act requirement of article 118(3), regardless of whether 
the explosive was dropped Intentionally17o In other words the in 
tentmnal act requirement can be met in some circumstances even 
when the ultimate act leading to the homicide-such as dropping an 
explosire-is not deliberate or intended Speaking metaphorically. 
the actor need not Intentionally pull the trigger to be a u k )  of murder 
under article 118(3) I f ,  by h1s intentional actions. he knowmgli 
created a very high and unjustified risk that someone hould be shar 
and killed 

Adopting the more restrictive tiew suggested by Hartley-that the 
ultlmate or kllling act must be mtentmnal-could iead to lllopcal hair 
splitting and incorrect results For example. suppose the accused in 
tends to pull the  trigger but does not intend that the n ~ a p o n  dis- 
charge Under the narrow interpretation of the intentional act re- 
quirement suggested by Hartleu such conduct leading to the death 
of another might be insufficient 8s a matter of lax for guilt under 
amcle 118(3) because an "act more proximate to the victims death 
was not intended by the accused This conclusion can be rejected 
easily.. because It confuses the concepts of "mtended acts and ' in- 
tended consequences" As noted earlier, article 118(3) requires that 
the consequences of the accused s actions be known to the accused. 
hut not necessaril) intended by him 

A more subtle problem ezsts.  however, with rhe narrow inrerpreta 
tion Even if the ultimate act-as distinguished from ultimate con- 
sequence of the act-by thc accused IS unintended. he nonetheleqs 
could be guilt> of murder under amcle 118(3). depending on the sur 
rounding circumstances When the accused's intentional acts pro- 
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ceeding the final act are so depraved and wanton that they satisfy 
the malice required by article 118(3), and when a sufficient nexus 
exists between the intentional acts and the homicide, the accused 
can be gullty of depraved-heart murder under militaly law, regardless 
of whether his final act was intended or negiigent. If such depravi- 
ty, wantonness, and knowledge 1s lacking, the  accused may be guil- 
ty of a homicide no more serious than involuntary man~laughter?~' 

Whether a sufficient nexus can be shown between the earlier in- 
tentional acts and the homicide is a factual question As with all fac- 
tual questions, the fact-finder must resolve this issue on case-by-case 
baas. no 11tmus test 1s possible for distinguishing between intenIional 
acts that are ' merely prepator>' from those that ha\e an adequate 
nexus to the homicide Although such line drawing is always prob- 
1ernatic.l.z the military's approach ta analyzmg the overt act  require^ 

ment for attempt offenses>-'' provides a useful analogy 

In Cnited States L,. Byrd"' the Court of Mditarg Appeals addressed 
nhe ther  the  accused's conduct amounted to a sufficient overt act 
for attempted distribution of maruuana The court, quoting from a 
Second Circuit case."j held that to be guilt> of the charged attempt. 
the accused "must have engaged in conduct which constitutes a 
substantial step toward the commission of the  crime The Court 
of Yihtary Appeals. agam quoting the Second Circuit court, explained 
that '[a] substantial step must be conduct strongly corroboratite of 
the firmness of the [accused's] criminal mtent."". 

Translated mto the context of depraved-heart murder, to constitute 
an intentional overt act required by article 118(3). the accused ~ n -  
tentianall) must have engaged in conduct that constitutes a substan- 
tial step toward the commission of the homicide Additionally the 
substantial step must be strongly corroboratire of the depravity and 
wantonness of the accused's heart. With these guideposts TO aid fact- 
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finders. rheir determination of whether a sufficient nexus has hem 
prmen should be no more difficult than the myriad of other factual 
issues They are routinely called upon to  resolie 

B. THE KNOWLEDGE REQUIREMENT 
A second irnporranr issue concerni the knowledge requirement foi 

murder undpr mbck  l l R ( 3 )  As discussed earlier, thr fourth elernenl 
of proof for depraved-heart murder under rnditar? law pro, Ides that 
rhe accused krieu that death or great bodily liariii was a piobable 
consequence of the act "lib Deprave-d-hem muidel h o i e i e r  
ha i  nor a l i ags  required mch knoaledge 

Holmea tiiok a ront iar)  p o m m  behexing that guilt ihould he haw1 

1 
h 

follrlulny 

. . . . ,,.. ,.,* I., ,.. , , I . i l  .:. . . .  , . n .  I ,  .. . r I :. 
. . .  , .  I . . .  , , . , .  
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pressly addressing the issue hare falored Stephen's One 
commentator has opined that Stephen's v i m  "has a better founda- 
tion in iagic and practicality." because it senes  the preeminent 
phenological purpose of fitting the punishment to the cnmel** AS 
two noted scholars similarly have observed. "On balance. it wouid 
seem that,  to convict of murder, m ith its drastic penal consequences. 
subjective realization should be required 'IRi 

Consistent with Stephen'3 view, the Court of Military Appeals une- 
quivocally has held m L'niied Sfales 2: that the accused must 
have "knowledge that death or gnewus bodily harm IS a probable 
consequence of the act [which resuited in death]' ' to be guilty of 
murder under article 118(3)188 This knowledge requirement was 
reiterated in e>ery edition of the Manual for Courts-Martial pnar to 
1S61.Luo As noted, the 1984 Manual far Courts-Martial incorporates 
this requirement from Stokes in the definitional section of paragraph 
43, explalmng that "[tlhe accused must know rhat death or pear 
bodlly harm was a probable consequence of the inherently dangerous 
act' 'Le1 to be guilty of murder under article 118(3) 

In the more recent Va%mdenacWg2 case, however, the Court af 
Military Appeals was confronted with an accused who said during 
the providence inquiry that he did not realize at the time of his mis- 
conduct that Lt could lead t o  someone's death.LU3 The court none the^ 
less affirmed his conviction for murder under an article 118(3) theory. 

lLGX5 Professors LaFaie and Scott haie ablewed houerer 

Most of the C u e 3  are ambiguous on the m a f l e ~  the) tend t o  speak of con. 
duct uhich e\!nees' or manifest3 or'rhoivi ' a  depraied hean, anhour  
ipelllng out u,hethei llhe defendant] must actuall) m e w  fhn d e p m e d  hean 
(I  e have a subjective iealiz8mn of the nrkj or Khefher II IS enough that 
a reasonable man would h a w  reahsed the risk and IO *auld hare had a de- 
prawd heart 

B L a h e  & A Scarf sum nore 25, at 644 
'.5ore. Hornicidr-Is Knovledye of Danger Ysccerrary x i  Murdrr by u D a ~ ~ g e w w  

Act4 supra note I73 at 478-79 
"'1%' LaFave & A Scott slmra note 26. at 544 The aufhom point o u t  char if m e  

LQ too absent mmded ar feeble-mmded Io realize the n i - a n d  therefore cannot be 
gllllly of murder-he could still be found gu111) of manslaughter and fhu. not escape 
cilmlnal punishment altogether I d  at 546 

's81Y C I R 191 (C H .4 18551 
"sld at 186 see supra nates 85-88 and aceompangmg text 
Is"See MCM 1848 par- 1790 MCM 1928. para 442,  see o h  NCB 1937 $ 
"l\lCM. 1964 Part I\ para 43c(4](b), ses MCM 1884. Part I\ para 43c ana 

lrtatmg that this subparagraph of the klanual la based on Slohrsi The Manual pro 
videPfurtherthar' ibluch knoaledgema) be prmed h) circumiIanlialerrdence MCM 
1884. Pan Ii para 48c(4)(bl 

's*15 M .I 230 (C \l A 19831 
'epld at 232 
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seeming to apply an objective standard for assessmg the dangerous- 
ness of h a  

The obvious remptarion 1s to dismiss Vandenack as a classic exam 
pie of a rough case making bad law: the accused's misconduct nas 
especially egregiousio5 the opinion emphasized the outrageous facts 
of the and neither Stokes nor its underlying rationale has  
distmguished or even discussed Yet, Vandeienack remains BE one of 
the more recent pronouncements by the Court of Military Appeals 
on a n i d e  llS(3). and Its apparent inconsistency with earlier d e w  
smnal law cannot be ignored 

One was of resolving this apparent inconsisrency 1s to conclude 
that The court found the praiidence mquiq  in Vazdenack.  con- 
sidered m Its entirety. adequately demonstrated the accused had the 
requisite. Subjective knowledge of the risk he created at  the time 
of his misconduct to be guilty of murder under article 118(3) This 
concIusion E supported by the court s reliance an numerous portions 
of the prmidence inquiri to demonstrate the adequac) of the in- 
quiry as a n holeLo- and its characterization of the accused s state 
rnent densing knowledge as being no more than an equivocation"' 
Vaandpnack also might be explained by the couTt's preoccupation with 
addressing whether a vehicular hamiride can rise to murder under 
article 118(3),Lp@ rather than focusing an whether subJectlve knowl- 
edge 1s required for that crime in an) etent Vandeennck should not 
be consrrued to do a r a y  with the well-settled and favored require- 
ment for knanledge under article 118(3) 

The Court of Military Appeals recent opinions in B e r p  indirer t -  
I?. support the requirement for actual knowledge The court. in both 
Berg op~mons.  fa\orabli quoted the legidatlie histor? ti, article 
118(3) which reflects that Congress intended the statute to C O I P I  
those cases hhere the acts resulting in death are c a k u l n t r d  to put 
human 1 1 ~ 8 s  in Jeopardy. without being aimed at  an) one in par- 
ticular' jol Such calculations on the part of an accused presupposes 
that he has actual knowledge of the danger being nsked 
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It follows, therefore, that the defense of partial mental responsibih- 
ty,zos which can negate special mens rea requirements including ac- 
tual knowledge.20a should be recognized as a partial defense to an 
article 118(3) murder.204 Cammentarors have argued persuasively that 
an actor who LS too feeble-minded or absent-minded to realize the 
seriousness of the nsk, although not insane, ought not be held gull- 
ty of murder under a depraved-heart theory.2o1 These commentators 
point out that such a person ordinarily would not escape all c m i n a l  
responsibility for his actions, and thus could be convicted of 
manslaughter or some other lesser form of homicide.20e No reponed 
military case has addressed this issue zo7 

Black letter military law states that "[wlhere 'actual knowledge' 
1s an element of an offense, the defense of voluntary intoxicanan 
can operate to negate that element."208 The traditional relationship 
of voluntary mtoxicatlon and offenses having actuai knowledge as 
an element has been described as follows. 

Actual knowledge LS always at issue when the accused's recogm 
tmn of the slatus of the victim IS an element of the charged 
offense. The accused's knowledge of the victim's Status 1s an 
element of several common offenses under military law, in- 
cluding disrespect to a supenar commissioned officer, assaulting 
or willfully disobeying a superior commxaaned officer; and in- 
subordmate conduct toward a warrant officer, nancommis- 
sioned officer or petty officer.z0g 

Although military decisional authority has heretofore generally 
evaluated voluntary intomcation in the context af negating the ac- 
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cued ' s  knowledge about the s t a t u  of certain mdwiduals.210 the 
defense log~cally should operate wrth equal force to negate the 
distinct knowledge requirement for murder under article 118(3) zll 
Accordingly, if a soldier IS so intoxicated that he does not realize the 
potential risks of recklessly handling a loaded weapon in a crowded 
barracks, IC then follows that he should be entitied to the defense 
of voluntaq intoxication if charged with murder under article 118(3) 
for killing a bystander by unintentionally shooting him 
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As noted previously, however, the Court of Military Appeals, in 
Unzted States v. Stokes,z1p reached the conclusion that voluntary in-' 
toxication would not operate as a partial defense to murder under 
an article 118(3) theory. This result, which the court candidly 
acknowledged was based upon a legal fiction,z's parallels the general 
rule under military law that voluntary intoxication will not reduce 
murder to manslaughter or some other lesser offense.z1a The author 
previously has criticized the military law's refusal to  permit volun- 
tary intoxication as a partial defense to murder under an article 118(2) 
theory as being illaacal, inconsistent, and based upon a faulty 
premise.p1b These criticisms apply with equal force to the military's 
refusal to allow the defense for depraved-heart murder, when the 
actor is 50 intoxicated that he lacks the knowledge required for that 
offense 

This refusal to permit the partial defense of voluntary intaxica- 
tion far unpremeditated murder-while permitting the defense of 
partial mental responsibility to act as a p a n n i  defense-probably 
reflects the general belief that "a penan who uncansciously creates 
risk because he 1s voluntarily drunk is perhaps morally worse than 
one who does so because he IS sober but mentally deficient."z16 This 
comparative assessment of moral culpability also is reflected by the 
favored status of the defense of involuntary and 11 
no doubt underards the decision of most courts118 and the drafters 

*1*18 C \I R 181 (C M A 1855) 
*'lid at 187 
"'MCM. 1884, R C 11 916(1X2) discussion, and part lV,  para 43c(2Xc), me United 

Stafesv Judklns.34CM R 232(C M A 1864), KmfedStatesr Roman. 2 C M  

(C M A 1813) 
"~Sse senemlly Milhrner svym note 90, at 161-67 
",'X LaFave & A  Scoct, =pia note 26. at 545 
"'One umer has observed that 

the defense of involunfan infoxication reflects the aocietal vie= that one 
should o m  be held criminallv respaniible for actions mer which m e  hsi no 
r~fmnal confml Indeed the involuntsnli intoxicated defendant IS usually 
a far more sympathetic figure [He] IS the mrmally lawabiding menral- 
ly balanced ciflzen who. through ne fault of hls or her own. h s i  been rendered 
'femporanly i n m e  ' through the fraud. conlnvance. duress or m1stnke of 

another 
Kacrynik l . ' lhd  W l r a f ~ ' ~ D g f e n s r q i i n r o l u N o ~ l n i a n c o l , o n  The Armyhwyer 
A P ~  1083. at 1, 2-3 

l 'sEg , Stare I Troif. 100 V C 674 130 S E 6 2 i  (1025) 
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of rhe Model Penal Codeznq to disallow the defense for depraed-heart 
murder 

This cornpararive assesment of moral culpabihty does not. h o a -  
ever, always nithsrand scrutmg Suppose. for example, that soldier 
A attempts to commit suicide because uf extreme financial dif- 
ficulties and job related pressures As a result of his failed Pttempt 
to kill hunsell soldier A remporarily impaim his mental faculties such 
that he unable to realize the life-threatening consequences of his 
subsequent conduct While still under this impairment soldier A 
unintentionallr kills another while exposing many to the risk of 
death Soldier B faacing the Same financial and job-related pressurea 
consumei a large quantity of alcohol While nmdarly unable t o  realize 
the recklessness of his actions. soldier B also unintentwnallg kills 
someone rh i ie  exposing man) to the risk of death U o  principled 
bass ens ts  far distinguishing between soldien -4 and B as m then 
guilt for murder under article llR(3) Indeed the guilt of each soldier 
should be determined b\ focusing upon his particular nirm rea ni th  
respect to knonledge. or lack of It and not by examining the volun 
tary acts performed by each which shaped and limited that inem 
rea Z1' '  Theie latter concerni are more properly the subject of ex- 
tenuation and mitigation 

Of course. even the most ardent proponent of reexamining th? 
voluntary intoxication relative to unpremeditated murder would 
agrer that the defense has 11mi1b For example an accused ihould 
not be entitlrd to rhe voluntary intoxication defense for an arricle 
118(3) murder if he drinks heavilg to gain the nerve to engage in hfe- 
threatening canducr j Z z  Similarly. an accused who becomes \ d u n -  
tarily intoxicated knowing that he likely w 1 1  perform acts that are 
Inherently d .Igerous to other, clearly would not be entitled 10 the 
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defense far an article 118(3) charge.lZ3 In each case, the accused 
would have the requisite knowledge for article 118(3) murder, 
regardless of his state of intoxication at the time he perpetrated the 
killing act 

C. THE REQUIREMENT FOR 
DANGEROUSNESS To "OTHERS" 

A third difficult issue concerns what LS meant by the requirement 
that the accused's acts must be "inherently dangerous to 
Specifically. does article 118(3) murder contemplate that persons 
other than the v-lctim must be placed at risk of death or great mju@ 

Same cwi1ia.n courts, in construing statutory language similar to 
that found m article 118(3). have concluded that the killing act be 
dangerous to "others" m a multiple senseZZE Other civilian courts 
have taken the contrary position that. despite the use of the term 
'others.'' depraved-heart murder does not require that more than 

one person be put in jeopardy128 Of course, even under the latter 
mterpretation, "the situation may be such that the nsk of death 1s 

too slight for murder where only one person is endangered by [the] 
defendant's conduct. whereas the risk 1s sufficient where several are 
thus hazarded . "ZZ1 For example, "it may not be murder for a 
hunter to shoot a deer with one ione hunting companion nearby. 
though unluckily the companion 1s killed; whereas the same con- 
duct in a wooded area filled with hunters (one of whom 1s killed) 
may amount to murder."228 

Military decisional law pertammg to article 118(3) uniformly has 
required that the accused'q misconduct be dangerous to others m 
a multiple sense On a t  least five separate occasions pnar to Berg. 
the military appellate courts have interpreted article 118(3) to re- 
quire that at least one penon besides the rictim face a ~ e r y  high 
risk of death or great bodily harm because of the accused's con- 
duct 118 

""Wee u e m o l l y  2 P Robinson Criminal Law Defenses 5 16216) 118841 (discusing 
Fain r Commonwealth 7 8  K) 18d l1870)), TJAGSA Practice Note Epil~pizc Srirurts 
and Cnminal .M<m h a ,  The Army Lawyer Feb 1990 at 66 

"'MCI 1084 mn I?, pars 43b(3Xbl (emphasis added) 
"'Eg People \ Ludkouils, 266 X Y  233 194 N E  688 (19361 
"'State v Lawe. 66 M~nn 286 68 h W 1004 (18861. see Alrarer , Stare. 41 Fla 

532 27 So 40 i18881, Hogan v State. 36 811 226 (1871) 
11'8 LaFwe & A  Scott mpm note 26. at 543 
'"*Id 
""Doconay, 15 C M R at 266, .McDo?mld 15 C 11 R 81 133 Sondoiioi 15 C 11 R 

st 67 see Harfley. 36 C M R at 108. Siohes, I8 C M R at 187.88 
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This interpretation of article 118i3) E consistent with the general 
rule, expressly follohed by the Court of Military Appeals. that cr imi~ 
nal statutes should be construed strictly consistent 751th their plain 
and ordinary meaning 23u In this regard. the word "other' has been 
defined as meaning a ' differenr person or thing" or that which IS 
' the second of two. '231 Anorher authonrative source defines 'other' 
as being different or distmct from the one or one3 mentioned or 
implied "'q2 Thus, allowmg the term "others" its plain and ordinary 
meaning, amcle 118(5) has been interpreted properl? to require thar 
someone distinct and different from The w a i m  be placed in jeopar- 
dy Had Congress meant orherw-me. Lt would hare used different 
words in the statute-such as '%ctim." ' decedent. ' or another per- 
son"2'j-rather than using the aord  'others."234 

Kierertheless. some Individuals might argue that "others" should 
be construed as meaning someone other than the pelpetrator. Under 
this interpretation, placing only the n c t m  at risk would be s u f f i ~  
a e n t  for guilt under amcle 1180) The milltan statute. however, uses 
the term "others the plural form of 'other ' ' Others 1s defined 
as meaning other persons or things' Thus. the unambiguaua 
statuton. language of article 118i3) clearl? expresses the requiremen1 
that the victim and at least one other person be placed injeopard) 
by the accused s actions 

. . .  I _ . , _  ._.. , ,  . . . . . . . . . .  L ............. ....... I,..... .. \I, . . .  , \ I  .. i,,. . - ... 
I C  ..,I..P . I " , .  .. ,<-I.. . I d . . .  . . . . .  k ...... 
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When the statutory language LS unclear, the Court of Military Ap- 
peals has not hesitated to turn to the iegislative history to discern 
congressional intent.rJb The legislative history of articie 118(3) 
likewise indicates that Congress intended that more than one per- 
son be placed at nsk The legislative history reflects that article 118(3) 
"IS Intended to cover those cases where the acts resulting in death 
are calculated to put human lives m jeopardy, without being aimed 
at any one in particular"23r Accordingly, even if the plain meaning 
of article 118(3) is found to be ambiguous, its legislative history sup- 
ports the milltaw's restdctiw mterpretatmn of the term "others"238 

The Navy-Marine Corps Court of Military Review concluded m 
Bergz38--and the Court of Mihtary Appeals apparently agreed26D-that 
this rule might lead to "incongruous results"241 The court of review 
illustrated its concern as follows 

Assume an accused IS alone in a room with another person, 
deliberately fires a gun. and kiiis that person. Under the law 
as we understand It, if he intended only to scare the other per- 
son, and had no intent to kill or wound, and no others were 
endangered by the act of firing the gun, he could not be con 
vxted of murder However, if there are two persons present m 
the room with him, and our accused then fires a gun intending 
only to scare the bath of them, but through mischance kills one 
of them, the accused may be found guilty of murder under Ar- 
ticle 1 1 W  Uotwfhstanding the disparate results, the accused's 
act. Intent, and the consequences are the same in both in- 
stances.z42 

The coun's concern is based on a false premise, the accused's act, 
Intent, and consequences are not the same in both instances The 
second case 1s more aggravated because the accused killed one YLC- 

t m  and placed a second victim at risk of death or serious injury In- 
deed. it was the endangenng of penons in a multiple sense chat tradi- 

I 
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tionally supplied the required malice for murder when death or 
serious ~n ju ry  was not intended.z4g 

Accordingly. article 118(3)'s requirement that more than one per- 
son be placed in jeopard1 represents a rational legislative determina- 
tion to restrict murder to only the most awava ted  homicides. Con- 
gress has apparently concluded that LS a sufficient 
sanction *hen a perpetrator having no intent to kU or injure engages 
m conduct that IS dangerous to only one person Although "in- 
congruous results'' may occur m unusual cases, this criterion for 
distinguishing between murder and manslaughter seems sound.245 
As the Court of Xilitary Appeals explained m Berg. If Congress 
reevaluates Its position or becomes concerned with "incongruous 
results." It can amend article ilU(3) accordingly.i46 

D. THE ANIMUS REQUIRED 
A final issue concerns whether a military accused whose conduct 

otherwise satisfies all the elements of proof for article lla(3). can 
be guilty of depraved-heart murder If  his animus IS directed solelg 
at the victim Although militan case law can be found to support 
both sides of the issue. the better view is that article 118(3) murder 
IS not foreclosed merely because the accused kills x+hile having 
animus focused excluswely upon a single person 

'Animus as used in common parlance. means a "hostile feeling 
or attitude 01 "antagon~sm."247 Black's Lax DLctionary defines 
'animus" as relating to 'mind intention disposition. design, [and] 

rn l l  "2ad These definitions accurately describe the term ' animus 
as it 1s generally used in connection with deprawd heart murder 

The controversy concerning the required animus for article 118(3) 
arises in circumstances such as the followmg An actor. motivated 
b) hostility toward a particular mdmdual,  begms shooting at him 
in a crowded room Although the actor 1s aware of the other people 
and subjectivei) realizes that his conduct places their iives mjeopar- 
d) he continues to fire anywag-. The intended victim 1s eventually 
killed but no one else is iqured 

f 
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Surpmingly, many commentators who have addressed the issue 
conclude that a defendant cannot be guilty of depraved-heart murder 
under such circumstance% For example, Professor Wharton hss com- 
mented that for a perpetrator to  be guilty of depraved-heart murder, 
"it LS necessary that the act was committed without special deagm 
upon the particular person or persons with whose murder the ac- 
cused LS Civilian decisional law generally has reached 
a similar 

Military case law is unclear whether an accused can be guilty of 
murder under an article 118(3) theory if his actions endanger more 
than one person but h a  animus is directed solely at  the victim Ear- 
ly decisions by the Court of Military Appeals-specifically Dauis~sl  
and Holse~ '~~-seem to indicate that the accused cannot be guilty 
of murder under article 118(3) if the  dangerous act is directed solely 
at a particular person. Later decisions by the Xavy-Marine Corps 
Court of Military Review, relying on Davis and Holsey, have applied 
a similar limitation to the scope of article 118(3).26a Arguably, the 
pertinent explanatory paragnph in the 1984 Manual is also consis- 
tent with this authority.264 

Later decisions by the Court of Milltaw Appeals addressing the 
issue have taken a different view In both Samioua1~56 and McDon- 
ald,ls6 for example, the court focused its examination an whether 
the accused's acts were dangerous to othem in a multiple sense F'ind- 
ing that they were, The court affirmed the convictions for murder 
under article 118(3), even though the killing act in each case was 
directed at a particular individual 

In Its initial opmon in United States u B t ~ g , ~ ~ ~  the Court af Mhtary 
Appeals extensively discussed the legal import of the accused's 
animus The court f i n t  observed that it was "somewhat confused" 
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by the court of review's holding m Berg that article 118(3j murder 
required that the accused's animus not be directed aalely at  the Y I C -  

tim zl* The C o u n  of Military Appeals wrote that '(tjhe fact that [the] 
accused's 'animus' may have been directed toward one specific LLC 
tim does not preclude an mstruction or finding under Article 116(3). 
so long as his conduct constituteb 'an act inherently dangerous to' 
others and shows a 'wanton disregard of human life in general ' 
The court, in other words seemmgly concluded that an accused's 
ill-will toward a specific person doea not piecludr an drticle 118(3j 
CUIlV1Ptl"" 

Later in its opmion. however, the Court of Mdaar) Appeals agreed 
with the  court of review below that incongruoui results ' could be 
obtained because of the mihtar5's strict requirements far depraved- 
heart murder relating to  the accused's animus The Court of 
blilitary Appeals thus apparently adopted the court of i e v ~ w ' a  
restrictive interpretation of the r?pe of animuz permitted under a r ~  
t ick 118(3) Relying upon cong~essional silence and s t w e  decisis the 
Court of Military Appeals >\rote that it ''saw no reason to abandon 
the adopted rule that murder b) an act inherently dangerous to 
othen requires a wanton disregard of human Me' 111 general. i\nhout 
the actions of the accused being aimed at any one in particular'""- 
The court seemmgly concluded that an accused's ill~will toward a 
specific person precludes an article llS(3) conviction 

The self-contradictory language m Berg may amount t o  nothing 
more than an inartful choice of words If the word "without in the 
above-quoted language 1s construed as meaning ' without regard to 
whether,' 26z then the court's decision in Berg would hold unam 
biguously that animus directed at  the victim alone would no1 
preclude a ~oml ic~ ion  for murder under article 118(3j This interpreta 
tmn IS consistent with the logical assumptmn that the Court of 
M h t a r g  Appeals did not intend IO contradict itself %cithin the span 
of two pages In a smg1e oplnlo" 

Moreover this interpretation of Bevy 1s consistent with the original 
intent of the draften of the crime of deprated heart murder As 
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noted. depraved~heari murder was first recognized to close the gap 
in the traditional law of murder so Thai It could reach an accused 
who engaged in especially risks conduct without excuse orjustifica- 
tion. The accused's motivation or intent was not releiant to 
depraved-hean murder, except that an intent to kill or senausly in- 
jure was unnecessary for the crime 

Indeed, the histom controversy surrounding animus may be a mar- 
ter of semantics. Knowingly engaging in lifethreatening conduct. 
wnhoutjustificatmn or excuse. clearly evinces animus of some sort. 
Viewed in This light. anyone guilty of murder under article 118(3) 
must. a jor t tor i ,  have animus directed both at the victim and at least 
one other person The particular rype or types of animus held h: 
the accused 1s simply not dispositive of guilt under article 118(3). so 
long as the accused's conduct satisfies ail the elements of prooP-in- 
ciuding that the "act was inherently dangerous to othem and showed 
a wanton disregard to human life '2h1 

In any event. the conflicting interpretations of the animus usuali) 
would have little, If any, practical effect on the extent of the accused's 
culpahihty or the potential punishment he faces For exampie. mmme 
an accused specifically intends to kill A and uitnately does 50 under 
circumstances where both A and Bare placed at great risk of death 
Under the more expansive view reflected m cases like Sandocal and 
McDonaid, the accused could be found guilty of murdering A under 
either an article 118(2) or 118(3) theory. Under the more restrictive 
view of depraved-heart murder reflected in D a i i s  and Holsey. the 
accused would be guilty of the unpremeditated murder of A under 
article 118(2) Moreover, if the accused's animus was directed a t  A ,  
but B ' unmtentionaii) ' uas killed. the law n i i l  transfer the ac 
cused s specific intent to kill from A to B and the accused. therefore. 
can he found guilt) of murdering B under article l18(2).2h5 Because 
the potentiai pumshment for murder under article 118(2) and 118(3) 
1s identical.2es the issue of the accused's guilt under article llS(3) 
when his animus LS directed m i )  at the victim has littie practical 
Importance.'b' 
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V. CONCLUSION 
As the foregoing discussion Indicates man) of The fundamental 

concep~s of The m i l m i  y s xeriion of depraved~heart murder remain 
unresohed These continuing conrradrtions can be explained in 
part b) the relative infrequency with which this crime IS seen They 
are also a product. however. n i  the man) unique charactmFtics of 
the oifense These singularly diztinctiie aspects of depraied-heart 
murder include the pragmatic purpose for 11s c r~a t ion .  its ~nitial. f i r -  
t i t iow mens rea requirement and ) t i  evolution into an oifense that 
now punishes ~ a n r o n  and especially risk) behavior as murder  even 
when thc perpetrator has no specific intent to kill or ~ryore. Gwen 
rhe consequences at srake (including possible confinement far life) 
and the intenelationship of deprdied-heart murder to other r r~mmal 
homicides. rn~litar) trial and appellate piactitioneis should become 
better acquainted w r h  and seek to  resolve the man! subtle nuances 
of this remarkable crime 
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ENFORCEMENT OF STATE 
ENVIRONMENTAL CRIMES ON THE 

FEDERAL ENCLAVE 

by H. Allen Irish' 

I. INTRODUCTION 
Throughout this nation's history, military installations, naval bases, 

and other federal enclaves effectively h a w  remained islands un- 
touched by the changing tides of federal-state relations? States 
seldom have attempted to enforce their criminal laws on federal in- 
stallatmns. Moreover, a number of federal court decisions have held 
that states are powerless to do m2 Nevertheless, the widely-held 
perception that activities occurring on federal enclarei have been 
granted bianket immunity from state regulation and state criminal 
jurisdiction probably is based on a misunderstanding of the constitu- 
tional basis of federal control of these enclaves. In the area of en- 
vironmental regulation, recent court decisions have opened the door 
to expanded state control over actnities occurring on the federal 
enclave--a control that potentially could include criminal enforce- 
ment. 

As used m this anlcle the term 'federal enclave refer! to real pmpen) Obtained 
and held h i  the federal government punuanl 10 en I g 6 ,  el 17 of the United States 
COnStltUIl"" 

'See, e g  United Srates 1 Enruela 281 L S 138 (1830) 
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11. PRINCIPLES OF FEDERAL 
JURISDICTION 

The federal go>ernment's power to hold lands3 for mihtan. installa- 
tions and for carrying out certain of its designated powers IS con- 
tamed ~n article I,  section 8 clause 17, of the United States Con- 
stitution, which reads as follows 

The Congress shall ha\e the power ltjo exercise exciume 
Legislation in all Cases whatsoever, over such District (not ex- 
ceeding ten Miles square) ar may, by Cession of pamcular Slates. 
and the Acceptance of Congress, become the Sear of the Garern- 
ment of the United States. and to exercise lrke Authority over 
all Placer purchased bs the Consent of the Legislature of the 
Stare in which the same shall be. for the Erection of Forts 
Xlagannes. Anenals, dock-Yards and other needful Build- 
mgs. 4 

Obviousl>. however, the nature of forts, magazines, and arsenals has 
changed drastically since that provision has considered at  the Con- 
stitutional Convention in 178i Origlnall) consistmg of modest Stone 
and woad fortifications and drilling grounds for a small number of 
federal troops the United States Army. Xavy> 41r Force. and Marines 
have evolved into enormous enterprises consisting of hundreds of 
thousands of structures and millions of men and w'ornen5 operating 
on military installations covering a combined area larger than many 
of the anglnal thirteen states.b The drafters of the Constitution could 
not hare envisioned that the changing nature of warfare would. in 
the future. produce military faclhtles on the size and scale of Fort 
Hood. Texas. or Fort Irwin. California Nor would the founders hare 
been able to anticipate that the environmental impact of the ac- 
tivities taking place on those installations and on their surrounding 
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communities would be greater than an overl? loud bugle call or noise 
from drilling soldiers 

Relatively littie discussion of article I,  section 8,  clause l i ,  IS re- 
corded m the annals of the Constitutional convention The history 
of the Convention reveals that most of the few recorded debares of 
the delegates concerning this clause dealr with the establishment 
of a seat of government for the neu- federai government.' As noted 
by James Madison. the meager discussion by the delegates about the 
poltion of the provision that addresses forts, magazines. and arsenals 
mrolved a fear that providing the power of exclusive legislation to 
Congress would enable it to ' enslave any particular state bs buying 
up Its territory, and that the strongholds proposed would he a means 
of awmg the State into an undue obedience to the (general] govern- 
ment "6 This fear was allayed hy including a requirement that the 
legislature of the state provide its consent to these purchases. >lad,- 
son, in addressing this provision in 7'ke Federalist, argued that 
because public funds were expended on forts magazines, and arsen- 
als, it aould not be "proper for the places an  which the securit? of 
the entire union may depend. IO be any degree dependent on a par- 
ticular member of it "* As further noted by commentators such as 
,Joseph Story, the prime motivator of those delegates who favored 
the grannng of the right of exclusive legislation to Congress- par^ 
ticularly with regard to the issue of the proposed new seat of gor- 
ernment-was to provide t o  the federal gorernment the means and 
ability to protect itself against cnminals, agitators. or ruffians. The 
other goal was to even the balance between the powerful states and 
the historically weak central government of the ConfederationLD 
Story also contended that because public money coliected from all 
of the states would be expended on forts. magazmes, and arsenals. 
those facilities "should be exempted from state authonty"l' 

Despite the apparent agreement by the delegates to the Constnu- 
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tional Convention that article I section 8. clause 17 would func- 
tion as a "shwld" for federal activities. the ' exclu~ive legislation 
clause mosr typically has been used as a ' saord" bg the cowt i  As 
pointed out by one commentator. St George Tucker "the exclusne 
right of legislation granted to Congress by [article I. section 8. clause 
171 II a power prohably. more senbitire than It was in the LO"- 
templatian of the framers of the constitution to Grant 

The flrst~udlclal  rulings conatrulng article 1. section 8. clause 17 
dealt with the portion of the clause establishing the seat of the 
federal gmernment Foreshadowingwhar came to be known ab the 
'state xithin a state theory' of the federal enclave. the courtb CUII- 

cluded that the federal capital district had ceased to be a part of an? 
state" When the courts came to apply the same clause to folts. maga~ 
zmes, and arsenals, they reached smular conclusions. Chief Justice 
Story man early federal decision, ~nzLedSiates 1 .  Cnmli? '  indicated 
that when the federal government purchased land for a fort and the 
state legislature had given its conient ' the land so purchased b) 
the \erg terms of the constitution ipslifaiacto falls within the exclusi~e 
legislation of Congress, and the State Jurisdiction 1s completel) 
ousted."l5 He concluded that exclusive jurisdiction necessarily 
follows from 'excluswe legislatm." although he also ruled in The 
cas? that mere purchase by the Ymted States does not " o u t  the J U  
risdiction of sorereignty of such state '  but that the smeieignt) 
of the State remains until the State has 'relinquished its author1 
ty"  either expressl) or by implication" This theory. howeier. which 
frames the transaction contractual terms, does not who112 corn 
port with his ruling that all lands purchased with the conbent of the 
state for one of the enumerated purposes m c e s s a n l y  eradicates dl1 
State JurlsdlctlotL.LX 
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In the same vein, even the earliest litigation concerning the "ex- 
clusive legislatmn" clause shows that the provismn has been read 
as being equivalent to "exclusive Jurisdiction " In his exhaustive 
treatise dealing with Jurisdictional issues involving federal lands:g 
David Engdahl noted that use of the term "exclusive legislation' 
rather than exclusive jurisdiction is "inexphcable." Engdahl suggests 
that the language was "an attempt to provide for something other 
than political severance from the State and [to establish some- 
thmg] other than the vesting m the Umted States of exclusive govern- 
mental Jurisdlctlon " Z o  The members of the Constitutional Conven- 
tion were familiar with the term and concept "jurisdictmn" and un- 
derstood its mearung. In fact, the term 'pnsdictian' '  is used through- 
out the Constitution ?' While It is not dear  wh? the word "legisla- 
tion'' was used in piace of the word ''jurisdiction," normal ruies of 
statutory interpretation lead to an inference that the Convention 
delegates intended that the federal power over such enclaves would 
not, by its own weight, remove all state jurisdiction, rather, the) in- 
tended that the central government merely would be empowered to 
preempt state authority when necessary to effectuate Its federal 
functla" 2 2  

In any event. in construing the "exclusne le@slation" clause, 
courts. unhesitatingly read that provision as conferring exclusive 
jurisdiction upon the federal government. Even state courts adapted 
this view In Commonwealth L. the Massachusetts Supreme 
Court concluded that offenses committed within the geographical 
bounds of an anenai located in Springfield were m l  "committed 
against the laws of this commonwealth, nor can such an offense be 
punishable by the courts of the commonwealth. unless the congress 
of the Cnited States should @ve to the said courts [state] junsdir- 
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tion thereof w Story, in his Cmmntorzes ,  also adopted the posi- 
tion that such federal enclaves are completely separate from the state 
surrounding them, a view that has since been descnbed as the "state 
within the state" theory 

The view that federal enclaves are not subject m any way to the 
Jurisdlctlonal powers of the State 1" which they lay was not chal- 
lenged for many yearn. The landmark case of Houard v. Commis- 
s i ~ n e r s , ~ ~  however, brought about a reanalysis of the law of federal 
Jurisdiction Howard involved the annexation of a federal enclave 
(a naval ordnance facility) by the City of Louisrille. Kentucky. an 
action that appeared to be matmated. at least in part, by the city's 
desire to enhance tax r e~enues .~ 'The  annexation was challenged as 
being inconsLstent with the facility's existing status as a federal 
enclave 0x1 which the federal government had exclusive Jurlsdlc- 
tion The court, in refusing to void the annexation, adopted a ra- 
tionale that was equivalent to a supremacy ciause analysis." The 
court measured the annexation to determine whether it interfered 

Bellciue 114F Supp 6 

r friction between the m 
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with the federal function taking place an the enclave. In finding that 
the state action did not, the court held that 

the fiction of a State within a State can have no validity to pre- 
vent the State from exercising its power over the federal area 
within its boundaries, so long as there 1s no interference with 
the jurisdiction asserted by the Federal Government. The 
sovereign rights in this dual relationship are not antagonistic. 
Accommodation and cooperation are their aim. It is friction, 
not fiction, to which we must give heat.z8 

The Howard opinion resoundingly rejected the classic "state within 
the state" theory, which, if it had been applied, would have blocked 
any attempt by the Commonwealth of Kentucky or its instrumen- 
tality, the city of Louisville, to effectuate any change in the status 
of the federal enclave. 

Nevertheless, the Supreme Court's ruling m Hot'ard has not con- 
sistently been applied in the years since Lt was handed down. 
Although a committee orgamed to asses the L S S U ~  of federal junsdic- 
tion, the Interdepartmental Committee far the Study of Jurisdiction 
Over Federal Areas Within the States (Interdepartmental Commit- 
tee), predicted that the decision in Howard "would make untenable 
the premise of [federal enclave] extraterritonahty,"30 courts rubse- 
quently have failed to apply the apparently clear meaning of Hmard 
consistently in resolv.mg competing state and federal junsdstmnal 
interests on federal enclaves-even those involving mumcipal annex- 
ation of federal enclaves a' 

The factor that has proven to be most clearly predictive of the 
resolutions fashioned b) various courts that have considered jurisdic- 
tional issues affecting federal enclaves has been whether the litiga- 
tion involved the extension of any of the various benefits of state 
citizenship to  residents of the enclave.31 In such cases, in contrast 
to those involving the extension of state control of activities occur- 
ring on the enclave. almost all courts have been receptive to  the no- 

2sHovmd 341 C S at 627 
'oln&erdeporimPntol Commitbefo, !he Sti'dr ofJwzrdzctton Obrr Fedem1 Areas 

"See, e g  
'VJ In m ,Air Crash Disaster at Gander, \esfaundland 660 F Supp 1202. 1214 

IW D Ky 1087) ( '  Contrary to the defendant 1 iusenlonr Kenfucki doer have an ~ n -  
ferest ~n actions of mdnmry penonnel b e d  mthm Kentucky Kentucky muns 
mother 3lfYatlOnJ have recognlled beneflts Bccrulng to penonnel biued On B federal 
enclave1 

W z t h m  the Stales. Airi I1 A Teir sf the Lau ~Jlegislatwle Jurisdict~an at 242 
cases diseurred m ~ p r o  note 21 
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tion that the enclave is a part of its surrounding state As noted, 
however, when the issue presented to the courts has been 
characterized as one of alleged state intelference with federal ac- 
tivities on the enclave. the courts have been decidedly le= congenial 
to state interests 

For example, m Ecans 2' Cornmans' the Supreme Court considered 
the right of federal enclave inhabitants to regster and vote in 
Maryland state elections. The Court declared that the federal 
enclave36 did not cease to be a part of the State of Maryland when 
that state ceded the property to the national government. Accord- 
ingly, persons residing within the boundaries of the enclave are 
citizens of the State of Maryland and are therefore entitled to exer~ 
m e  their nght to vote. Smrlarly. in Freekolders ofBurlington County 
c M c C ~ r k l e ~ ~  a state court perceptively noted. 

It does appear to be settled law that the cession or purchase 
of terntory [by the federal government] does not create an ab- 
solute exclusive sovereignty within the federal enclare--a~ con- 
tradlctary as the term may appear 

The modern I iew 1s that the term "exclusive" as used in U.S. 
Const., Art I Sec. 8, cI 17 reiates to protection of the federal 
government against conflicting regulations 

The fact that the United States acquires exclusive jurisdic- 
tion mer property purchased with the consent of a state does 
not necessarily divest the State of all power with respect to It 
on the contrary. EO long as it in no way interferes with the 
junsdictmn asserted by the federal gaternrnent. the state may 
continue to exercise 11s power3' 

U'hiie the court there concluded that residents of Fort Dix and 
McGum Air Force Base were entitled t o  the benefit of state welfare 
laws, its stated rationale goes well beyond mere 'protection' of 
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enclave residents to an analysis of the underlying issues of federalism 
and the interrelationship of state and federal authority 

In another application of Howard to the issue of enclave residents' 
rights, Arapahoe Board ojCounty Commissioners II Donoko,ao the 
Colorado Supreme Coun ruled that because the wanting of the pow-er 
of "excluswe le@slatian" does not 

operate as an absolute prohibition against state laws but has 
for Its purpose the protection of federal sovereignty. we can- 
dude  that it does not operate to prohibit the payment of relief 
to a resident of [the federal enclave. SLIICB] [tlhe conferring of 
a benefic required by federal law cannot be construed as an act 
which undermines the federal sovereignty 

Although the outcome in that cue  appears to have been determined 
by the existence of a significant clvli right. the court nevertheless 
framed Its opinion in terms of the effect of state action on federal 
sovereipty,*1 Clearly. had the court found this nght to be fundamen- 
tal. It could have addressed its opinion to that issue without discuss- 
ing in any detail the underlying issues of f e d e r a l i ~ m . ~ ~  

Post-Hoicard decmons addressing state regulation of actiritiei oc- 
currmg on federal enclaves have failed, howeTer. t o  carry that case 

'.In rhls care the  l ~ w e b  s e r e  a h e t h e r  juveniles residem on the  enclave %ere en 
titled to the ~ppoinfment of a Buardian by the (then) Bureau of Children I Seriicer 
and whether mentally 111 encla~e residents j l e i e  enntled to be admitted to a state 
lnsufuflon 
"356 PZd 267 (Colo 19601 

83 S E id 127 (1854). and 'tun& ircc public education United States I Onslor 
Count5 Bd of Educ 728 FZd 628 (4th Clr 1984) 

T h e  & m h o  Caun  also ouofed aoomvmdr the dissentin# u ~ i n i n n  nf Tiirtirr 
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to LIS logcal conclusion In Paul ~r Lnzted State+ the Supreme Coun, 
m addressing the question of whether California's milk price con- 
trol l a i s  would apply to sales of milk to commissaries and nonap 
propriated fund mstrumentahties, determined that there were no 
conflicting federal laws or policies regulating this ISSUB. i%jevenheless, 
the Court observed that while certain laws of the State of California 
not otherwise interfering with federal sovereignty may remain m ef- 
fect to provide some basic law to the encla\e, they must hare 
predated the federal purchase of the enclare I* Thereafter the C o u n  
ruled, a s a t e  may not leaslate u i th  respect to the federal enclare 
unless I t  had resened the right to do so when it gave its consenr 
10 the purchase by the United States j5 

111. STATE ENVIRONMENTAL CRIMES 
The area that offers the greatest potential for state cnmmai pro- 

secutions on federal enclaves LS the recenrly emergmg practice area 
of envmnrnental criminal law. As recently as ten years ago en- 
vironmental crmes were not widely prosecuted. either on the federal 
or the state level 46 The federal government itself has implemented 
criminal provisions in a wide range of environmental and quasi- 
emironmental statutes 4. Moreover, in addition t o  the enactment of 
federal environmental criminal statutes each of the fifty states has 
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enacted envmnmentai cnmmal statutes of van?ng degrees of seven- 
ty u Relatively few prosecutions have ensued as a result of the com- 
mission of environmental crimes an federal enclaves. Nevertheless. 
the intersection of two trends-stricter and more comprehensive 
state environmental crimlnal statutes, as well as increasing emphasis 
on the identification and prosecution of environmental crimes, with 
its accompanying g e a t e r  aliocatmn of T ~ S O U T C ~ E  to that task and in- 
creased p u b k  awareness and intolerance of en*onmental violations 
-may lead to increased state and local efforts to  prosecute those 
vioiatmg State environmental criminal statutes, even when the vioia- 
tion takes piace on a federal enclave. 

One significant charactenstic of environmental violations (and en- 
vironmental problems generally) is that the effects ~ w o r e  pohticai 
boundaries For example, the disposal of a pollutant that enters the 
groundwater at one location inevitably will affect groundwater at 
some distance from its entry point.4g Similarly, even small amounts 
of commonly found hazardous wastes, if allowed to enter an aquifer, 
can pollute enormous quantities of groundwater Obviously, en- 
vironmental violations taking piace on federal enciaves can and will 
affect the surrounding civilian communities 

Many states assen criminal junsdiction over crimmal actwities tak- 
ing place outside their political boundaries w-hen the effects of the 
criminal activities are felt wthin the state Sew Jersey, for exam- 
ple, has enacted a statute that asserts state jurisdiction in certain 
circumstances over criminal acts taking piace outside New Jersey. 
It deciares that ' a person may be convicted under the law of this 
State of an offense committed by his own conduct i f  (1) either 

'This distance time equation is unique far each ~ ~ e u r e n c e  The spread of mound- 
water conlammanto. 01 the 'plume,' depends variously on the type and composition 
of the aquifer (e g , whether ~t 18 compsed  of sand and @\,.el, Ilmeslone. oandslone 
and eanslamemtte 01 crystallme and metamorphic rock). ~ f s  pornslt~ and permeabili 
ty, ~tainfilfrafionandrunoff, orttsdrawilff(e g , fromwellsl. sndphysmmphlcfar- 
ton. such u rhe slope of the land surface R r  B diaeussion of these /%nous facton. 
see Geraghfy B Miller The Fundnmenfalr of Gmundwaler C~nramlnation (19881 

bOFor example, the federal dnnkmg water arandard for tneharoethene ITLE). 8 Porn 
manly used bdvent,  18 five parts per billion (ppb) 52 Fed Reg 25690-26717 (Jul 8 
1987) In pra~f i cd  terms, this means that one gallon of TCE d dissolved in wafer 
h a  the potential to contamioafe up to 292 000.000 gallons of water (If diluted to 6 
Ppb, the federal dnnkma water standard) which would form a cube of uater 339 
feel on each side 
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the conduct which is an  element of the offense or the result which 
is such an  element occurs within this state."61 Clearly, many en- 
vironmental offenses taking place on a federal enclave inevitably will 
cause a forbidden result in the surrounding state j2 Jurisdiction in- 
ferred from this analysis IS quite consistent with the pre-Howard view 
that a federal enclave becomes a ''state within the state.' and thereby 
IS made extraterritorial to the state from which it was carved 
Statutes like New Jeney's assert that the state's prosecutorial power 
exists with respect to actions that, although occurring outside the 
state in another junsdictmn. have an effect mithin the prosecuting 
state Clearly. If  a Kew York factory engaged m polluting a stream 
that subsequently entered New Jersey. New Jersey authorities could 
undertake to prosecute based on jurisdiction conferred by this 

Why, then, should a similar analysis not support New 
Jersey's authority to bring charges against the polluter of a stream 
flowing from Fort Dix into the rest of the state?" 

Asserting cnmmal jurisdiction over violations taking place on a 
federal enclave. as contrasted to the same assertion with regard to 
another stare, has been viewed as a substantially different under- 
taking This 1s because a state's relationship to the federal govern- 
ment IS sgnificantly different than its relationships with its slster 
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states. It is a relatmnship of unequal sovereigns, because under the 
terms of the Umted States Constitution, the Constitution and federal 
treaties and Statute8 are the supreme law of the land.5s It is impor- 
tant to  remember, however, that unlike a state's assertion of Its 
authority to prosecute criminal acts occurring outside Its borders, 
B state's prosecution of a defendant based upon acts committed 
within a federal enclave lying within the borders of that state clear- 
ly would have a geographic basis, but for the effect of article I, sec- 
tion 8, clause 17 

Environmental regulation also can be viewed differently than the 
regulation of, far example, milk or liquor Can5ess has ex- 
pressed in a number of ways Lts willm@~ess to allow the states to 
assume greater roles m addresang environmental problems that oc- 
cur on federal installations. This has included empowering the states 
to regulate federal activities on federal facilities that affect the en. 
vmnment.L7 Such a want of authonty to the states to restrain federal 
agency activities by environmental regulation may provide authon- 
ty to the states to exercise their criminal prosecutmy powers against 
those on federal enclaves who violate criminal provisions of state 
environmental enactments 

Congress has declared in many of its environmental enactments 
that states may enforce properly established environmental stan. 
dards against federal entities located within that state. Far exam- 
ple. the Resource Conservation and Recovery Acr (RCRA) contains 
the following proT-i-ision: 

Each department, agency and lnstrumenrality of the execunre, 
legislative, and judicial branches engaged in any activity 
resulting, or which may result, in the disposal or management 
of solid waste or hazardous waste shall be subject to, and com- 
ply with, all Federal, State, interstate, and local requirements, 
bath substantive and procedural respecting control and 

s Conif art \ I .  cI. 2 C'Thir Constitution, and the L a ~ r  of the United Stales 
which shall be made 10 Pursuance thereof. and aII'T7e~tleo made, or which shall be 
made under the u t h o n f y  a1 the Umted State% shall be the Supreme Law of the Land, 
and fheJudgeimeuer) Statesshall be bound rhereb) any Thing ~n the Consllt~fmn 
or Laws of any Stale t o  the Cantraw notaithrfandrng I 

Wul, UmfedStafes. 371 U S 245118631 Xonh Dakofav Lnlted Stales 

~~Enuimmenlal pmhlems involving federal facllnle~ a ~ e  man> and vaned. and have 
created Substantial federal-state fncrlon. which har been reflected m the JlgnifiCanf 
Congreuional activ~fy on this subject Ar of Uavember 21 1888 no less than 78 of 
the appromaIely BOO sites an the National Pnontles LIL INPL) were federal faclhfles 
ABA Section of Sarural Resources, Energy and Environmental La*. The Year 7n 
Rate, 1383, at 211 
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abatement of solid waste or hazardous waste disposal  in the 
s a m e  manner, and to the same extent, as any person is subject 
to such requirements Neisher the United States, nor any 
agent, employee, or officer thereof, shall be immune or e x e m p t  
from any process or sanction of any State or Federal Court with 
respect to the enforcement of any such iqunctive relief sB 

Similarly. in the Federal Water Pollution Control Act (FWPCA),I0 
federal installations, and their officers. agents, and employees. are 
required to comply with state and local "requirements, admmistra- 
tive authority, and process and sanctions respecting the control and 
abatement of water pollution m the same manner, and to the same 
extent as any nongovernmental entit) ' ' O n  This requirement, 
the provision continues, applies to "any process and sanction 
whether enforced in Federal, State or local courts or in any other 
manner. This subsection shall apply notwithstanding immunity of 
such agencies, officers. agents. or employees under an!- law or rule 
of law''8' 

Whether this statutor) language 1s indicative of congressional in- 
tent to allow states to institute criminal prosecutions of environmen- 
tal offenses an federal installations is unsettled. The thrust of the 
P ~ O V ~ S ~ O ~ S  cited above 1s to waive some measure of the sovereign Lm- 
munity ordinarily claimed by the federal government. Its agencies 
and employees Sovereign immumt! 1s only one possible basis to 
preclude state efforts to regulate activities occurring an federal 
enclaves and does not neceisarilg dispense with that measure of Lm- 
munity from state regulation conferred by the exclusive junsdic- 
tion.le@slatmn clause of article 1, section 8. clause i i .  While some 
federal installations affecsed by such a waiver of solereign immuni 
t! are not enclaves established punuant to article I section 8. clause 
17. many clearly are 

For example Yew Jeney regulates most waste o l l ~  a hazardous i u f e s  i h i l e  the 
Lniled States Enrimnrnenral Pmtection Agent) doel not U J Adrnin Code t i t  7 
5 26-8 13 

"33 U S C  55 1251 1367 (1886) 
/",< f ll>lili .~ .".",~, 
"Id Another malor enactment CERCLA d% addreaes the ljlue of federal facdmer 

Stales 42 I S L  p BWO(a1il) I18881 
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To date, the battle lines between state regulators and federal 
faclimes generally have been drawn around the extent of the con- 
gressional waiver of sovereign immunity with respect to state- 
imposed civil penalties The legislative history of at least one impor- 
tant enactment. the Clean Air ACT (CAA), appears to demonstrate 
that the waiver of sovereign immunity in that enactment was in- 
tended to extend to criminal sanctions. In reporting on the legisla- 
tion that was LO become the CAA, the House Committee statement 
mdfccated that the waiver of immunity reflected the committee's 
desire to subject federal facilities to all federal. state. and local re- 
qurements 

The amendment 16 also intended to resolve any question about 
the sanctions to which noncomplying federal agencies, iacihties, 
officers, employees, or agents may be subject The applicable 
sanctions are to be the same for Federal facilities and person- 
nel as for pnvately owned pollution sources and for the ownen 
and operators thereof This means that Federal facilities and 
agencies may be subject to qunctive rehef (and criminal or cxil 
contempt citations to  enforce any such injunction). to civil OT 

crtminal penalties, and to delayed compliance penalties n2 

In spite of the committee repoTt's somewhat confusing language,ea 
it IS highly unlikely that Congress meant to subject the federal govern- 
ment itself to criminal p m s e c ~ t m n ; ~ ~  it 1s similarly unlikely that Con- 
gress intended the installation or agency TO itself be prosecutable 
The most log~cal reading of the provision would be that federal 
emplogeea or federal contractors who violate state criminal en- 
vironmental pronsmns are subject to state prosecution, particular- 
ly in light of the clear indications of IegIslative intent that any federal 
employee immunity extend only to civil sanctions.6e Presumably, ex- 
empting acts that were committed on federal enclaves would 

#"H R Rep S o  254, 85th Cam 1st S e s  185 2W. ,epnn!edia I877 U S  C d e  Cang 
& M m m  N w i  1077 1279 The p-e cited a k  indicated that officen and emplqees 
'ma). not be held liable penonally ' I d  The canfcrence agreement on the Clean AN 

Act hawe\er, indicated that such afficen and employees ' are not made personall) 
lmble far ctuil penalfles I d  at 1518 (ernphasls added) 

Thm 
Iubrection rhdl apply noturhitmdmg a m  lmmumfy of such agencieq afficen. agents 
Or employees under m y  law 01 mle of I m  Yo officer, agent oremployee ofthe Unrred 
Slates shall be personally lhable for an). clvll penalty for Khxh he la not alherxlie 
liable 42 L sc  8 7418(aj (1888) 

"Such an attian aould of c ~ u n e ,  neceisarily violate the doctrine of inrergorern 
mental ~mmumfler.  which recently x u  addressed by the Supreme Coun in Nonh  
Dakota, L'nifed States 68 U S  L W  4574, 4577 (May 22 1880) 

"Sea suyra note 59 

' T h e  pomon of the CAA that addresses federal facilities reads as lollawi 
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frustrare congressional intent I O  subjecr those federal facilities to 
state regulation. parricularlg because a %guficanr number of the 
federal facilities that are affected by such statutes operate on federal 
enclaves Mareover, if Congress intended to a l l a n  state regulation 
and sanctioning of federal employees an federal enclmes, it would 
be anomalous to conclude Khat federal emplogees who r i ~ l a r e  State 
enrironmental laus are made subject to state prosecution under This 
type of provision but that private citizens ma) not be so pro- 
secuted 

IV. MANIFESTATIONS OF 
ENVIRONMENTAL CRIME 

There are various way m which environmental crime may manifest 
itself on a federal enclave. At one end of the spectrum IS rhe federal 
officer or employee who. ah i le  in The scope of his empio)menr 
tiolates state environmental law pursuanr either to explic~t federal 
guidance the iii~tmctions of supenon. or the percrired reqmrements 
of a stated mission At the other end lies the interloper or trespasser 
who ~llegally enters a federal installation to dispose of hazardour 
waste m I idation of state or federal I a n  This article will d i scus  en 
mronmenral crimes i n  \armus guises analyzing the effecr that thr 
nature of the rnminal acts and the Identit? of rhe a c m  ha\e on state 
power to prosecute criminal actions on the federal enciaxe 

A .  THE FEDERAL EMPLOYEE 
Sigmficant numbers of federal employer, parricularly aithin th? 

Departments of Defense and Energ? ha le  job responsibilities and 
duties that implicate state and federal environmental statutes. These 
employees range from full-time environmental compliance profes 
s~onals to mdmdual soldiers working in hattalion motor pools or 
airmen working in flighr maintenance Shops Although thew 
employees clearly have responsibilities affected by envimnmen~al 
regulation the extent of their exposure to state enforcemmr B C T L O ~ S .  

including cnmmal prosecution remains unresoli ed 

Several cases in the past few yean have made cieai that federal 
emplogees are subject to federal criminal charge5 for xlolation. of 
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environmental p r o r i ~ 1 a n s . ~ ~  Same commentators have argued that 
these prosecutions are unfair because federal budget constraints 
place federal employees in an untenable position Moreover, be- 
cause of considerations of federalism, the wsceptibility of federal 
employees to state prosecution for violations of criminal provisions 
in State-as opposed to  federal-emironmental enactments may de- 
pend upon the context of the alleged offenses. 

The clearest case 1s that of a federal employee who E carrying out 
one of his clearly assigned responsibilities in a manner that,  while 
technically violative of state environmental law or regulation, is 
directed by, or at least not inconsistent with, federal law, regulation. 
or policyog The proposition that the Supremacy Clause shields a 
federal employee performing his missLon ~n a way ConsLstent wlth 
his job description, federal policy or even, in a limited way. instruc- 
tions from a competent superiorm0 would seem to be indisputable." 
Moreover, such state prosecutions generally would be removable IO 

*.In recent v e m  De~alfment of the A m v  emoloieer at Aberdeen P m i n i  Ground 

in which a federal facile? IS located wauld be unlikel) t o  h a w  8" interell I" p m w u -  
tion of such a case 

'"One r a v e ~ r  arguabl) d federal employee has a duck fa  refrain from p~rformlng 
clearly illegal acts. e\en I f  directed b, h s  iuper\iror, just a~ raldien hare d dul! 10 
dirobe) orden 1101an\e of the Laas of War 

"The c u e  of In IF heade 135 C S 1 (18901 established that  a state C O U ~  her no 

by r h l c h  P elaim of federal agent ~rnmvnily should be resolved b? the district c o w )  
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position.76 While a federal interest ~n prosecuting such an employee 
for acting in an ullm vires manner may exist, states also have a 
significant interest m the enforcement of their laws, panicularly in- 
asmuch as the health of the public of the state may have been placed 
at  risk. Of coune, both wvere~gns may take action to prosecute viola- 
tions of them apphcable lam, provided no provision exists that would 
preclude double prosecution, and as long as neither sovereign ageed 
to defer to the other. In actual practice, the question of which of 
two sovereigns having junsdiction over an offense actually prosecutes 
the matter normally is resolved by such factors as which sovereign 
first detects the offense, which sovere@Vs interests are harmed most 
directly by the violation, the aggressiveness of the competing pro- 
secuton, and the existence or extent of public pressure ' 0  

B. THE INTERLOPER 
Cieariy. one can articulate a rationale that would shield the violator 

who IS a federal empioyee from state prosecution, particularly if he 
is performing under some color of authority. On the other hand, it 
IS difficult to find any substantial reason to  prevent a state from pro- 
secuting a mere interloper for his unlawful acts w State 21 I n y ~ a r n ~ ~  
is an excellent example of the type of case in which federal author,. 
ties would have difficulty articulating why they. rather than state 
authorities. shouid prosecute. Insram was a Bew Jersey cnminai pro- 
secution brought pursuant to several state hazardous waste statutes 

employee who %idatid sfale emaoomenfal regvlatlon ap a resu11 of complying m iood 
faith with m arguably lawful direction from a superior fmm state pmsecurlon Se, 
eg , Kentucky Y Long, 837 F2d 727 (6th Cs 1988) InLong the Sixth C i n u l l  ruled 
that the Supremacy Clause required dismissal of m indictment of a federal agent (for 
burglav) where that agent r m  performing m act  which was authorized by federal 
law This outcome however, should result from balanciw the slmlflcant federal ln- 
t e r e ~ t b  m aasunng that 115 emp1o)eer comply with applicable regulanons and daec- 
t lms from their xuperlon w t h  the state 8 lnte~est ~n enforcrng lis I a w ~  I t  should not 
be the reJYII of L f D r t Y l t o ~ J  happerstance that the IoCBtlon of the offenre uas afederal 

T l n  ewes 10 which the stare brmga a pmsecutlon the federal employee still may 
receive the benefit of federal representation and removal to federal drstriet couct If 
a federal question exists Of course, rf the aCrlon~ were unquestionably ultm mms, 
the employee would be 'on his own" S B ~  sum" note 70 

"Whde lederal authoritlei may indeed wish Lo ~nstifute their own P T ~ Y C Y I ~ O ~ S  of 
these mferloper. Io pmlect the federal installation against erimlnsl activity, this ia 
not necessarily a cogent rewon to preclude the Itale from pmsecufmg envaonmen- 
tal crimes The federal and itare governments roufmely resolve LIQY~J of overlapping 
e i lmi~a l  jurisdiction amicably 

- '228 N d Super 680, E45 A 26 268 (Law Dn 1988) 
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generally patterned after RCRA. At Ingmm's tnal. a State court judge 
dismissed two counts of a state grand jury indictment that alleged 
unlawful abandonment and disposal of hazardous waste at an Army 
Corps of Englneen' m Salem County, New Jeney The court 
concluded that the state had failed to provejunsdmmn aver the af- 
lenses. Relying pnmanly an WalfeTs, the court concluded that see- 
tmn 6001 of RCRAB' does not provide for a "blanket relinquishment 
of jurisdiction'' by the federal government Over federal land The 
court reasoned that Kew Jersey had acted to  cede mjunsdictmn 
over cr tms  occurring on the enclave to the federal government. 
necessarily agreeing thereby "to foreclose [enforcement oq state 
statutes which would confhct with federallaws"821ngmrn and c u e s  
like it demonstrate not only the need for cooperative lam enforce- 
ment on the enclaw in cases affecting the envmnment,  but also the 
necessity far broad state jurisdiction over environmental offenses. 
Ingram. in particular, was a prosecution in which absolutely no 
federal interests were implicated. The enciave was one used solelg 
by the Corps of Engmeem for the dumping of dredge spoils, and no 
other federal activities took place Moreover, the counts 
invalved were but a part a i  a broader prosecution of In5am for  of^ 
fenses occurring in a number of New Jersey locations ai 

Ingram illustrates quite clearly that the question of state power 
to prosecute environmental offenses on a federal enclare 1s not 
dependant solely on the extent of waiver of sovere~gn mmunity. In- 

'The site m question KBI B federal enciabe that onrnnally had been a coaital dele"= 
facilir> At the time of the offense negafiarlonr between the sfate and the I n n e d  
Starea were underwa) to retrocede jurlrdicfion TO rhe i fare 

'Thedefendant hlben Ingram. KBI amere inlerlaperaho undoubredl! chose the 
federal land ro dispose of hazardous uasle m ignorance of ifs~uiisdrcfional ~ I a f u ~  
4s the court  noted. the drums of hza rdous  uasle were found abandoned '!a mile 
dawn B din mad off of Route i130 ~n Oldmana hf insh lp  Y J Id at b86 

a) conienrenr dumping grounds 

"Poinbl) the court  in l w r a m  uould not haie dismissed the CoUnl i  In 4UPst ion 
had there not been R number of other counts of u h r h  Ingram had been canilcted 
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gam obwously could not claim any benefit from the doctrine of 
sovereign immunity. Nor could one articulate any cogent reason to 
preclude a state prosecution of such an offender. Ingram and other 
such interlopers generally do not implicate federal interests to  any 
gea te r  extent than those of the state. In fact, frequently a state pro- 
secutor has a greater interest and ability to bring a prosecution 
against these interlopem, but for the impediment of exclusive federal 
legislative jurisdiction B6 

VI. THE ISSUE OF RETROCESSION 
Clearlg, Congress may retrocede or abandon jurisdiction o w ?  a 

federal enclave.ea Although this intent should be stated explicitly,87 
~t may arise by irnpli~ation In Whde the district court in United Stales 
c Follbrook h b l i c  Utility DistrtcP concluded that exclusive juris- 
diction pursuant to article 1. section 8. clause 17. nas wholly ex- 
dusive, regardless of the actual use to which the enclave was put. 
it nevertheless observed that "[tlhe only exception exists in those 
instances wherein. either by general law, or by a speciai cession 
statute. certatn laws are allowed to coel isf  wzth fhe federal l a -  
there being M incom7stem~ hetu'een the Khile it LS not clear 
that Congess has indicated explicitly its intent to retrocede that POT- 

tion of exclusive le~slation.junsdictlon pertammg to environmen- 
tal offenses occurring on federal enclaves, the language contained 
in the various ennronmenrai statutes dealing w-ith federal com- 
pliance with state law suggests that Congress may have done so It 
1s less of an intrusmn on federal sovereignty to allow states in which 
federal enclaves are located to prosecute a violator who uses those 

i'Yart judicial ana1)sa to dare of the legrslatlve hisfop of such 5lafutes BE RCRA 
h- focused on whether a waurer of iaiereign immunity ex i~ le  That doctrine m l g  
applies r h e r e  the federal goiernmenr or its agents are named as defendants 

ebHumble Pipe Line Co I Wmaggooer 376 L S 369 119641, see nlsa Repun ofthe in- 
lrrdeparbwntal C m m i i l e i a r  Lire Study gilurisdrciion oirr  Fedrral lmos  WtUiin 
l h ~  Stoles. Fart I 11956) at 18 I Congress mag ~ i a i v e  an 
Cnited Stares under an e ~ ~ l ~ ~ i ~ e j ~ i i i d i ~ r i o n  slaws 
Light Co Y Welnberger, 608 F 2d 665 (8th Cu 1987) se 
(prorldinga procedure b) which Congreu mas. b? enac 
OVer a" enclave to a 3tuei 

3'376 U S  at 374 
l'See Lnsed States I Gomgs. 604 F 2 d  809 (8th Ca I Y i 4 )  in uhich the return of 

ed the exLent of the npanan rights fa the Saofa Margsnta Rirer 10 California 
obtained by the United Stater as a result of haring acquired pmpeny on the m e r  
for use as a marine babe 
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encla~es as convenient locatmns for their crimes than to allow The 
state to proceed directly against the federal facilny or against a 
federal employee acting in the scope of his employment for non- 
compliance The larter power, however. 1s exactly what Congress ex- 
plicitly has provided the states in a number of measures 

The ability of the states to  enforce their environmental statutes 
against federal facilities through a criminal prosecution was ad- 
dwssed by the Yinth Circut in People L. Waliers y1 In that case a 
Califorma mumapal court prosecution was instituted againsr rhe ad- 
ministrator of the Veterans' Administration !dedml Center, as well 
as againsr the hospital itself for criminal violations of California's 
medical waste iaws g8 The Ninth Circuit determined That. although 
xection 6001 of RCRA" appears t o  halve so>-ereign Imrnunit) for 
sanctions (Including cnmmal) used to enforce mnpnctne relief. no 
express waiver of sovereign immunity exists with respect TO criminai 
sanctions that are not used to enforce injunctive relief g5The Waiters 
court cautioned however. that 11s decision was "compelled by the 
parties' agreement that the a m o n  is essentially one against the 
United Stares [ojur holding in this case does nor 
necessarily apply in ai l  cases Io prosecutions againsr federal officers 
of federal agencies' It seems clear that the court ~n Rblters found 
cnminal sanctions to be essentially enforcement mechanisms and not 

requirements under RCRA Whar the coun  perhaps failed to rec 
ognize 1s that sanctions to enforce unpncnve relief merely are set 
out as illustrating one permissible sanction among the several "re- 

It connnued. 

270 



10911 STATE ENVTL. CRIMES 

quirements" States may unpose on federal facllities.e7 In this regard,  
Walters provides no substantive guidance to assist the courts m 
distinguishing between those enforcement mechanisms that are per- 
missible and those that are not 8s 

As discussed  earlier,  the power of states to enforce their en- 
vironmental quality standards agamst federal facilities wlthm their 
b a r d e n  depends on the specific waiver of soverew immunity In- 
raived.'Q Following the Supreme Court's decmon in Hancock I' 
h.oin.l00 Congress quickly passed amendments to the Sol id  Waste 
Disposal Act (SWDAj:DL Clean Air Act (CAA).loZ Federal Water Pollu- 
tion Control Act (CWA):O3 and the Safe Drinking Water Act (SDWA) 
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Reacting to the Court's invitation in Hancoek to clarify ITS ment,lo6 
Congress included new and broader a a i v e n  of sovereign immunity 
m these amendments 

The amendments expressly made federal agencies subject to state 
pennit requirements!" Nevertheless. federal agency habhty for state 
fines and penalties resulting from noncompliance with state regula- 
to r i  requirements remains a hotly contested issue 

A recent action brought by the State of Ohio under RCRA has dealt 
with the isue of the nature of the waiver of sorereign immunity con- 
sidered by Wailers. In Ohto %! (nitad StatesDepartlnent ojEneryylo' 
the COUR ruled that the State af Ohio could seek civil penalties from 
the Department of E n e r a  (DOE) for violations occurring at  DOE s 
Feed Materials Production Center at  Fernaid, Ohm The court, after 
analyzing the rationale used by the iiilnth Circuit m Wdters. noted 
that " Wnllers held that Section 6001 [42 U.S C 5 69611 does not waive 
sovereign immunity to state imposition af criminal sanctions because 
such sanctions are enforcement devices rather than a substamire 
or procedural requirement We decline to follow the reasoning of 
Waiters or its progeny."L08 A rewew- of the le@slatwe history of the 
amendments to RCRA that came about in reaction to Hawock led 
the court to the conclusion that the state 'requirements" of RCRA 
to which federal facilities are subject include civil penalties that are 
mi related to the enforcement of Injunctive relief (on1 
ties were at issue m Ohio 1' Vnited States Department qfEnergg)  

The tenor of the district court's analyas. particularly in light of 
its itated repudiation of Waiters, inevitably suggests that the court 
also would approve the imposition of state criminal sanctions against 
federal vmiators of state environmental provisions. although the 
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court did not need to reach that issue?0g 

Similarly, another Ohio federal court  in Ohio EX rel. Celebretze v. 
Department of the Air F~ree"~ determined that Congress waived 
sovereign immunity regarding state environmental enforcement, in- 
cluding penalties The court found that the waiver of sovereign im- 
munity found in the Clean Air Act (CAA) was made, not only with 
respect to civil penalties imposed by a court for violations of a court 
order, but also to  all penalties imposed for civil violations In analyz- 
ing the iebiative history of the CAA (particularly the section regard- 
ing compliance with state and comparing it to  similar 
provi~ions in other environmental enactments. the court was able 
to determine that Congress clearly intended that federal facilities 
and personnel be subject to state enforcement, including fines.LL1 The 
court rejected defendants' argument that "sanctions" was a term 
of art refemng to penalties imposed to enforce court-ordered q u n c -  
tive relief, ruling that "'sanctions' . includes penalties or fines 
without limitation to use in connection to court ordered injunctive 
relief .' '1L8 

The reasoning used by the court in Ohia P Lhited States Depart- 
ment o f E n e ~ g y ,  however, was challenged directly by the Ninth Cir- 

lo% another recent c u e ,  Colorado, I S Dep't of the Arm) 707 F Supp 1562 (D 
Colo 18881. the A m ) .  faced hrth an enforcement action b) Colorado under RCRA, 
drd not stfemnl t o  drsoute the i ~ u e  of whether the act w a n e d  saverelen immunitr 
Rather, ~f "~iuccelif"i1ydiJputed fher ta te 'snghfra  p u r s u e s u c h a r e m ~ d y w h e n  t ie  
EPA was nupeniring an ongoing cleanup of musf of the same site under the Com- 
prehensive Envirvmenfal Response. Compensation and Liability Act (CERCLA! The 
court concluded that If a state -ere not permitted t o  punue ~ f i  RCR.4 acrion the 
A m y  aould be unchecked b, m y  parti whose mteresti nere aduene. because II and 
the EPA are bath federal agencies The court concluded that [hia\ing the State ac. 
Lively m w l r e d  B pany would guarantee the ~alurary effect of B truly adversary 
pmceedmglhaTwould bemore likely mlhelongrun.  t o  achleie athorough cleanup" 
Id at 1670 See Brerlln Coiamdn Cue  ~ m o n J u 7 z s d r c t ~ u n  ole7 Hazardous W o s l  
Cleanup. 21 Env Rpfr 623 (Jul) 20 18801 

17 E L R 21210 (S  D Ohio 188 i )  

The coult placed p~rr icular  reliance upon the House committee I statement ( the 
~ e \ e m o n o f  8 113offheCleanA1rAccf codVzedal42DSC §7418(1888) which 

IU adopted by the  conference commafee) that  ' [ilancfmni means that Federal 
faelliflei and agenciei ma) be subject to 
Tempt elraflons to enforce m y  such I"JU 
lo delayed complronce p"n1iws ' H R 
rPprtnUd >n 1977 L 8 Code Cong & A d  

648 F Supp 
1208 (\I D Ala 1886) The eeulf held that  the Clean A n  Am waived ~orerelgn ~ m -  
munitg with respect 10 state enforcemenr of itare saocnons againat a federal faciht) 
f~icleanaaviolanoni.  V, Count, of Mi l~aukeev  Veterans Admln 357F Supp 182 
(E D W i s  1873) (Clean Air Act waived iovereign lmmuniry i i f h  respect to Cillzen 
L Y L ~ J  against federal facllmea for air pollution vlalatloni! 
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m i t  in another recent case. In United States State of Washtng- 
ton"' the Kinth Circuit Court of Appeals reexamined Walters and 
indicated that it would adhere to what It considered to be Walters' 
narrow intelpretation of section 6001 of RCRA 'I5 In r u h g  that  con^ 
s e s s  intended to aaive sovereign immunity m RCRA only far "court- 
ordered sanctions for a violation of an injunction," the court con- 
cluded that, "under the law of this circuit, criminal prosecution IS 
not an  enforcement mechanism covered under section 6961."'16 
Although as noted earlier, the interpretation @"en Walters by the 
Ninth Circuit may be broader than necessaryll' the c ~ n c l u ~ m n  the 
Ninth Circuit reached in United States 2- State of Woskington. is not 
necessarily that of all the 

Moreover, as pointed out by the court m Ohio ez rel. Celebrerre 
v, Department of the Air hrce ,  while certain distinctions may be 
drawn between the le@.datire histories of the various provisions con- 
tamed in several environmental statutes, it is Ilioacal to conclude 
that Conness really intended there to be different outcomes to state 
enforcement actmns, depending upon whether hazardous waste, 
clean air, or clean water is at stake The clear and stated intent of 
all the various amendments to  the federal environmental statutes 
1s the repudiation of H a m o c k  u T r a m  and. ultimately, the submis- 
sion of federal entities to state environmental enforcement This LS 
a reaction to the historical fact that federal facilities often were 
perceived as "bad ne ighbod  m the states m which they are located 
and aim have been viewed as generally intransigent regarding com- 
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pliance with state environmental As noted by Senator 
Stafford m debates concerning amendments to CERCLA, lack of 
CERCLA enforcement against federal facilities by EPA and the 
Department of Justice has led to a federal cleanup progcarn that 
responds "slowly and tentatively to the most notorious situatmns"l20 

'lmhfany stare and local afflcids h a w  become outspoken critic8 of federal facilities' 
compliance records pmIcuIarI) m the p a t  few yean A Xarlanal Gmernor'i Asaoaa- 
f m  I a r m a l  .4ssociafion of Attorneys General (IGA \AAG) h s k  Force on Federal 
~ i l i l l e s  i e~enl ly  reponed. 

O \ e r r h e p u t f o n y ) e a n  vanausfederalagencieshaiecamedourtheirrerpec- 
tlve misamn~ wlfh little regard for the enilronment Chlef among these 
a~encien w e  the Depatmenf of Defense and the Depanment of Energ)., uhieh ~ 

reglonal sdmmi i fmfo6  and Congers itself h a w  been quite critics1 of environmental 
management on mllifari facilitres 10 pal[lcular See Shabekaff ,Mt,iilaiy Is  Accnmd 
O f l g n a r i n g  Ruks On Hoza7daus Wosie, SY Times Jun 14. 1988. at C?. col I As 
a reaulf. in p a n  of the growing auareneis of envimnmenlsl pmblems associated x i rh  
federal f&mlllleb. the EPA in Breatl) expandrng ~ I B  enforcement effons. reorganized 
ita Office of Enforcement and Compliance lanifonng (OECII) m April 1980. renam 
Ing I t  the Office of Enforcement (OE) pan of the reorganization involved the erea 
tion of a multi-media" (I e ar uater hazardous r a t e  e t  )Of fee  of Federal Faeilirles 
Enforcement (OFFE) within OE 

""132 Cang Ree Sl?gOZ(dallyed Oet 3.  1986) Much offhe l ackofagseune fede ra l  
enforcement aetirlt) aimed at federal facilifiei is attributable io u hat LI referred to 
ag the unitary executive ' theory lm basic p remse  LQ that  m e  a m  of the ereculne 
branch such as the Department of Justice. may not act aduenel) to another arm of 
the execufne. such 6s the Depanment af Defense, because the) are the mme emit) 
A l a  result of the barne r thmlhea r i  harplaced in the  way of effective enforcement. 
the Department of Justice har adopted D strategy that converts federal federal en- 
forcement ~ c t m n i  ~ n l o  something akm to formal mrer-depanmenral dispute reiolw 
lion For example inthe RCR.4 CERCLA( 'Superfund' ), andenforcemenfarear.  SPA 
and DOD have developed model language t o  use m Federal FBeillfy Compliance 
Ageementi (FFCAI These FFCAr were adopted recently and implemented m a DA 
EPA negoilatlon concerning a munltlons f a d i t ?  m hllsourl  (In the Matter of United 
States Depanment of rhe Arm). Lake City Arm) Ammumtion Plant) EqfohmnL 
AcemplmhmoLLERmm~t FYI989 U S  Enilronmental Pmlecflan AgenwIFeb 1990) 
at 30 Thli appmach h6s a number of llmlfatlons and may h e l l  hlnder aggreislve en- 
r~mnmentalenforcement Foramoreeomprehensi~~edlsus-lanof fh i i i uue  seeMoore 
E M ~ A @ z N L f i d m m I F m 7 I t t t e s  7 h  Lhit~x-gElzruirw 77x0 I Fed Faxllllie~ 
En\ I 148 (18901 
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Congress, in responding to it6 constituents. clearly intended that 
federal facihties compl) with the environmental r e q u r m e n t s  of the 
surrounding s a t e s  and assigned to the states a leading role m enfarc- 
mg those requirementsLz1 

The notion of federal sorereign immunity differs from that of 
federal exclusive jurisdiction (lrgslatmn) over federal enclaves 
Nevertheless, one might argue that Congress's actions m mplemen- 
ting its stated intention-that the states be empowered to enforce 
their environmental standards against federal facihties-suggests that 
Congress's actions are tantamount to a return or retro~ession of a 
portion of its exc lusre junsdi~t ion  to the states at  least that slice 
of exc1usw.e jurisdiction concerning environmental offenses.lz! In 
distinct contrast in addressing rhe analogous issue a i  state jurisdic- 
tion over Indian Congress has. in a number of en- 
rironmental statutes. explicitly excepted such tribal enclaves from 
the reach OS state authorit)124 To conclude that federal enc la~es  
nevertheless are exempt from state regulation and enforcement ac- 
tivities (including criminal enforcement) as a resuiI of their s a t u s  
under arricle I, section 8. clause 17, e%ades the broad ~ a i i ~ r  of 
sovereign immumts concerning state ,ancnons and defeats the in- 
tent OS Congress to subject federal facilities to itate emironmental 
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regulation and enforcementize 

One may further conclude that retrocesmn of the slice of exclusive 
jurisdiction relating to environmental crimes, particularly with 
respect to nanfederal defendants, generally wauid benefit the federal 

The federal government, while having quite large en- 
vironmental and prosecutoriai staffs overall, frequently does not 
have the resources in a particular smte to prosecute all environment81 
offenses that would otherwise merit prmecutionI2' Further, insofar 
BE the state may be advancing a federal interest in doing so, It IS not 
unheard of for a state to bring a cnminai prosecution in a case in 
which the federal government was the victim Moreover, as previ- 

1*1.411houph anuaUv no law emst8 on the l sue  of imDlied retrocelslon the leneralh 
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ously discussed, the view that federal enclaves are "extratenmnal" 
with respect to the state in which they sLt IS an outmoded one. In 
hght of the change to the law applying to federal enclaves brought 
about by Howard, no cogent reason exists to preclude a s a t e  pro- 
secution that does not otherwise Lnterfere with federal supremae I 2 O  

The benefits to the public m aliowing state enforcement of en- 
vironmental laws on federal enclaves, particularly the employment 
of criminal sanctions. 1s obvious. The presence of state authorities 
on the enclave, although it may be viewed by some as an infringe- 
ment of federal preeminence. should not present any real problems 
to the regulated community State and federal prosecutors routine- 
ly are able to resolve questions of overlapping j ~ r i s d m i o n ? ~ ~  One 
thing is clear While "mtdmght dumpers. ' including those operating 
on federal enclaves, will continue to face increasingly tough prosecu- 
tion, federal officen and employees who \ ida t e  emironmental 
statutes will face criminal liability as well Stringent enwonmental 
enforcement on federal enclaves involving a higher level of federal- 
state cooperation 1s the only xaj  to resolve Congress s concerns that 
led to the signiimnt waivers of sovereign immunity in most federal 
environmental laws. 
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ENVIRONMENTAL CRIMES: UPPING THE 
ANTE FOR NONCOMPLIANCE WITH 

ENVIRONMENTAL LAWS 
by Captam James P. Calve- 

" Well, is it possible, Mr. Dee, that when [the environmental coor- 
dinator] raised those issues that you simply turned off your ears 
because environmental compliance wm not something that was 
important to your miss1on7" 

-UnitedStatesv. Dee' 

"Federal employees are not above the law" 
-United States v Deez 

I. INTRODUCTION 
Environmental prosecutions are a threat to federal employees. In 

addition to adverse administrative personnel actions that may result 
from violation of environmental laws, federal employees face the 
possibility of felony conviction and jail. 

On June 16, 1988, a federal @.and jury m the Northern District af 
New Yark returned a fortytwo count indictment against a Depart. 
ment of Army civilian employee a t  Fort Drum, Yew York, for Illegal- 
ly disposing of old cans of waste paint On October 14, 1988, a jury 
found him guilty of failing to report the d i s p ~ s a i . ~  

On June 28, 1988, a federal @and jury m the District of Maryland 
indicted three cwilian managers at Aberdeen Proving Grounds on 
felony charges for illegally storing and disposing of toxic ~hemrca i s .~  
The tliai generated a p a t  deal of publicity and acnmony The Assis- 

bal17, 35 Fed Bar Sews & J 441. 442 (1888) 
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tant Umted States Attorney who tried the case charged the defen- 
dants with abandoning their responsibility to comply with en- 
vironmental laws The defendants countered with allegations that 
the government was conductmg a witch h u m i  On February 23.1888, 
a jury returned guilty verdicts against each defendant an vanow 
counts of the indictment.B On January 24 ,  1981, B federaljury con- 
victed Mr Richard Pond, the Aberdeen wastewater treatment fachty 
operator, af m e  counts mvolving violatians of the Clean Water Act.' 
He was convicted of violating permit requirements and making false 
statements in monitoring reports. 

These cases are not aberrations. Protection of the environment IS 
a topic of n e a t  concern 10 many Americans Amencans annually 
generate three to four billion tons of wmte.' Besides consuming 
limited resources, this activity, if unregulated, threatens human 
health and the environment The federal gorernment has begun to 
use criminal sanctions to protect the public and the environment 
from persons who ignore envmnmental regulations. 

The federal government finds itself on both sides of the issue. In 
its role as regulator. the federal government enacts and enforces air, 
water, hazardous waste. and other environmental laws. As the na- 
tional government, It owns almost one-third of the land in the United 
States and operates 27,000 mstallatlons and 38i .000 faciiltles10 
Although these faclhties perform missions that are vital to the coun- 
try. they also poilute the environment." 

'Baltimore Sun, Jan 11 1988 BL 83 eo1 1 B8 c d  I 
Wnired Stales, Dee. No HhR-88-0211 (D P d  Ma? 11, 1888) 
'United States, Pond, CR 580-0420 ID Md Jan 24 19911 
SA wwes of 60.000 people rmked ennlranmenfal crimes sebenrh I" s e n o u s n e ~ ~  

among all crimes L 8 Depanment of Jumee, Bureau of Justice S f a t ~ t 1 ~ ~  
Januaw 1884 ctUd zn Starr Countenno Enciionmenlai Crwnes 13 B C En 
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Of COUISB, pollution at  federal facilities does not just occur, it results 
from the conscious actions and decisions af federal employees. Ac- 
cordingly, Executhe Order 12088 directs federal agencies and their 
employees to  comply with federal, state, and local environmental 
iaws.Lz 

,*Exec Order No 12,088. 43 Fed Reg 47 707 (1978) 
'DSee Rich, Celhng 7hugh o n  Emrmnnrnlal C n m .  Resources Oer 1989 sf I I  

lnoflng that the theme of the National District Attorneys Assocmflan's (NDAA) July 
1089 conference ubj the en~ l rnnmen l  BI cnme ilCtim and that the NDAA leadership 
wants to promote eniimnmenral pmreculmns) YeElflrh State Holardow Was@ 
Crimes. 17 Enrtl L Rep IEnvtl L lnsl ! 10,465 (1887) 

"See Re~oiunon, Xatmnal District Attorneys Aivlclation July 16 1888 ( u r ~ n g  Con 
meu EO subject federal facilitrea and employeelto the same rfandardr ofaccounlabllify 
ag sfdtes toed g m ~ m e n n  and p n ~ f e  industry and specifically requesting the ability 
to prosecute federal employee. for atate enrironmenlal climes! 
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This article emmmes federal employees' potential liability I O  
federal. state. and local environmental criminal prosecution. Part I 
of rhe article explams the reasons for the federal government's use 
of cnmmal sanctions to enforce emironmental laws Pan I1 discusses 
the unique legal theones under ah ich  these Statures impose cnmmal 
Uabihty and the way m w h c h  those theories affect federal emp1a)ees. 
Part I11 examines federal employees' cnrninal liability undw par- 
ticular federal environmental statutes. Pan I\- explores their criminal 
liability under state envronmental laws 

Part !'recommends ways that federal employees can avoid criminal 
prosecution while doing their jobs and accomplishing their federal 
mLssmns. Environmental comphance requires a 'cambmed arms' a p ~  
proach mvolnng employees a i t h  widely varging skills Federal 
employees must plan for environmental compliance Finall?  en^ 

\ironmental compliance requires a change m attitude 

11. FEDERAL ENFORCEMENT OF 
ENVIRONMENTAL LAWS 

Environmental laws mrreasmgly regular? every aspect of socwty 
Environmental comphance 1s often The Cost and perrei7- 
ed unimportance of many environmental l a h i  Create incentlies to 
avoid compliance Given this reality, environmental statutes p r o ~ i d e  
a ranety of adminisrrative. C I V ~  and criminal sanctions to enforce 
compliance Federal employees must understand criminal sanctions 
within this context 

A .  ADMINISTRATIVE SANCTIONS 
The Envlronmental Protection Agency (EPA) has broad adminibira- 

t n e  authont? to promote compliance with emammental  laws When 
EPA discovers a violation. I t  can notlfg the offender of the nature 
of the violation, a proposed schedule for compliance, and the penal 
ty for noncompliance If the violation continues. EP.4 ran file a com- 
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pliance order or a complaint assessing penalties?6 During fiscal year 
1989, EPA issued 4,017 administrative orders." 

B. CIVIL SANCTIONS 
If violatom  more administrative sancaorw, EPA can seek civil sane- 

tion3 Civil sanctions, normally assessed per day of violation. 
eliminate the economic incentive to evade regulatov requirements?B 
Some statutes authonze a penalty dmctly related to the benefit gain- 
ed by noncomplianceL8 In fiscal year 1989, EPA referred 364 civil 
cases to the Department of Justice (WJ) far enforcement, and courts 
assessed 1624 milhon m civil penalties.2o 

The unitary executive theory limits EPKs ability to impose ad- 
ministrative and civil sanctions on federal agencies. Under this 
theory, DOJ refuses to lltigate lnteragenry dlsputes for constltutmnal. 
ethical, and practical reasons 2' Although the unitary executive 
theory insulates federal agencies and employees from civil and ad- 
ministrative sanctions, it leaves criminal sanctions as the only means 
to enforce compliance a t  federal facilities. 

8TAA 5 1 2 0 1 2  L sc  5 7420 I19881 
"'Addreis bv il Relllv sumo note 1 7 .  &f 1387 EP.4 referred 372 CI\II c u e s t 0  DOJ 
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Con&wss has considered legislation to circumvent the unitary ex- 
ecutive theoryg2 Until Congress acts. the unitary executive theory 
may give federal employees a false sense of security. If they 
misconstrue the absence of civil and administratire regulatory 
pressure as a carte blanche to disregard environmental laws. they 
set themselves up for criminal prosecution 

C. CRIMINAL SANCTIONS 
The ultimate goal of cnminai sanctions IS deterring intentional 

violations of eniiranmental l a ~ 3 . ~ ~  Civil sanctions penalize the cor- 
porate ennty, and ultimately the shareholder or consumer. Come- 
quentiy, corporate officen. 7% hose policies and decisions determine 
whether the carporation complies a i t h  environmental laws, often 
view cwil penalties as a cost of doing business That attitude IS in- 
compatible uith the purpose of environmental laws-protecting 
public health and the environment 

Criminal sanctions address this problem The) punish the person 
responsible for \ d a t i n g  the lam They drive home the fact that no”- 
compliance 1s often a crime rather than a business decision The 
adberse publicity and the stigma of a criminai prosecution provide 
additional incentives to comply with environmentai 1awmz6 Criminal 
sanctions get the attention of the regulated community and penuade 
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it to obey the law If the  Aberdeen prosecution provides any indica- 
tion, criminal sanctions have the same effect on federal employees.z7 

Despite the recognized deterrent value of criminal sanctions, 
federal officials did not rely on them until very recently. Several fac- 
tors account for this apparent anomaly. 

I Criminal Enforrement at EPA 

The EPA did not exist until 1970.28 Its fin1 task was to administer 
new, complex statutes, all of which required regulatory implemen- 
tation. The compliance deadlines for the Clean Air and Clean Water 
Acts did not arrive until 1977 In 1976, Con5ess enacted the Resource 
Conservation and Recovery Act, which imposed new regulatory re- 
quirements upon EPA. Finally, EPA Spent a great deal of time defen- 
ding itself against lawsuits that attacked its efforts to enforce com- 
pliance and implement the statutes.s8 

When it began to enforce compliance with environmental statutes, 
EPA mitially relied on administrative and civil sanctioraBo Civil sanc- 
tions were easier to impose, because the burden of proof was lower 
Also, the breadth and complexity of the recently enacted and 
amended statutes necessitated a g a c e  period for the regulated com 
rnunity to undentand its obhgations and for courts to gain expenence 
m civilly enforcing the statutes.B1 

"After the Aberdeen proreutlon. DOJ received many mquines from federal 
employees eoneermng camphanee v l th  enwroment3 laws Net I En-1 Enforcement 
J 41-42 (Vav 1888) (resrlmony of Puchard Stewan Assistant Attorney General. DOJ. 
Before House Subcommittee on Transpanallon and Hrd~rdous Malenali, C~mmi l fee  
on Energy and Commerce). m e  olso Rich, a- note 13 at 10 (dirusamg the affect 
of the Aberdeen pmrecuflon on federal employees attitudes and noting an Aberdeen 
public affain SWCIBIIL'S statement that ' lpleople ale womed abaut whether or not 
they're doing something they rhouldo f be-double checking all their work to make 
sure If's gmng nght' 1 

s~Remganizatmn Plan Uo 3 of 1870, 36 Fed Reg 16,623 (18701 
?%e ienemily McMum B Ramw, am note 18. at 428 30 EPA stlll defends ifhew 

against Is i lmt i  ehalleneng 11s implemenfafion and enlmemenf acfiiities See Ad- 
dres  bi W Rellly, apra note 17. BL 1386 (nonng that he LI named a B defendant 
1" 489 IawsYlli) 

"UcMurry 8.. Ramrey. SUPTO note 18 at 428 When the lame sc t l \~ ty  v~dafes  the 
eriminsl and civil pmviiions of environmental statutes, DOJ map institute parallel 
civil and cnminal pmceedmgs. %e gewmily llanulla Guzdeiznes far C i r i l  and 
Criminal hmlkl  Pmceedings. Land and Uatural Resources Division Directive, No 
6-87, Oct 13, 1887. -"tad m 4 Daplitment oJJvsfice .Manual 5 5-1 301A (1880) 
IheremaifeI DQilanuall Admvuitrafive and c m 1  enforcement z z f m r ~  aze notprere- 
qumles to cnminal proiecufion See United State8 \ Frerza Brothen loc 602 F2d  
1123, 1126 13d Cc 1878), C B I ~  h i e d .  444 U S  1074 (1880) 

"MeMum & Rsmiey, a n a  note 18, at 430 (noma that the government could re- 
quest uyunetire rellef by relm on rep*  that comontmm flled under eniiromental 
statures) 

Hableht. a p r a  note 18 st 10 478 
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On January 5 ,  1081, EPA created the Office of Cnminai Enforce- 
ment wahm Its Office of Enforcement and Comphance Monitom&93 
Emphasis on criminal enforcement as part of EPAs overaii cam- 
piiance effort increased accordingly3' In March 1982, the Federal 
Bureau of Investigation (FBI) and EPA executed a memorandum of 
undentanding in which the FBI a g e d  to investigate thirty en- 
vironmental crimes per year.Sk In October 1982, EPA hired its first 
criminal investgatan, allowing the agency to mvestigate its own cases 
in addition to those investigated by the FBI DOJ subsequently 
deputized them as United States Manhais, authorized to carry 
weapons and execute search and arrest wBrmnts.S7 EPA also created 
the Office of Criminal Investigations (OCI) within its National En- 
forcement Investigations Center (NEIC) m Denver, Colorado The OCI 
has ten offices that serve EPAs ten regional offices Each reaonal 
office has a "criminal contact penon" who advises United States 
Attorneys and othen in cnminal cases.38 To strengthen state enforce- 
ment, the NElC funds four regional organizations. which forty states 
have joined.18 In FY 1988, EPA referred fifty-nine cnmmal cases to 
DOJ 

2 Crzminal E@Liorcemenf at D W  

At the same time that EPA focused resources on criminal enforce- 
ment, DOJ created the Environmental Crimes Unit (ECU) within the 
Envlronmentai Enforcement Section of its Environment and Natural 
Resources Division 41 DOJ subsequently elevated the ECU to the 
s t a t u  of a section withm the Environment and Natural Resources 

"The Office of Criminal Enforcement is responsible for policy deielopmenr pro 
gramguidance, and IialsonuifhDOJ YcMurn &Rarnse), supra note 18 at 434 438 

Weinel. supm note 25,  ai 10,065-66 
"Habicht supra note 18 at 10.478 
"Sfarr mpm note 8. at 381 
l'Habichr mpra nore 18 at 10,479 (noting that EPA hm mer 50 InieillgamD who 

owrare out at  EP.45 fen Reqlanal Offices1 

- -  
am!~ m each stare The) SIJD pmmde camputenzed information sharing r)rfemr IO 

facilitate communication among ifarei The KElC assigns a Special Agent I" Charge 
t o  each reglonal mgamzation) 

'aEn\lmmenW Pmtecfmn l g e n q  Rral  Year 1888 Enforcement Accomplishments 
Report I (18881 cited ~n Seymour mpra note 20 B L  337 

- ~ M ~ M ~ ~  & ~ a ~ ~ ~ \  me 18 at 134 35 sp...mo~~u +D<X ~ ~ ~ ~ ~ ~ i .  sl(viu 
note 30 3 5-11 000 
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D i v ~ s i o n . ~ ~  It staffed the Environmental Crimes Section with fifteen 
attorneys, who soon developed the expertise to handle increasingly 
cornpiex cases 13 

Imtiaily, DOJ recened little assistance from the field, because 
United Stater Attorneys Offices (L'SAO) lacked the expertise and in- 
terest to prosecute environmental crimes.44 This situation has chang- 
ed. however. Many LSAOs haTe prosecutors working full-rime on en- 
vironmental crimes.'j 

DOJ prosecutes all cases Depending upon the compleuty of a case, 
attorneys of DOJ's Environmental Crimes Section have sole respon- 
sibility with administrative support from USAOs, joint responsibiii- 
ty w t h  the USAOs, or monitoring responsibility 

Statistics reflect the increased emphasis on prosecuting en- 
vironmental crimes During the 1970's, DOJ prosecuted twentyfive 
cases.46 Prosecutions arose as ancillary mattem m compliance cases. 
or they stemmed from particularly egregmus conduct 4 7  In contrast 
to these earlier efforts, from 1983 through January 1990, DOJ in- 

*"As pmsecution of envirinmental crime; recewed greater medm and publlc attea- 
tion and 88 A S J I E B ~ ~  Lnifed States A f f o r n e ) ~  developed environmental law exper- 
tise USA03 began t o  handle more eases a i fhau f  B s ~ m a n ~ e  from DOJ 4ddreis hi D 
Bullock mp" note 38. 1 D@J Wonad note 30 5 5-11 312 lonlg attome)* 
emplobed by DOJ. orauthonred by DOJ 10 represent the Lnlted Stater. ma) pmsecute 
emironmental criminal eajerl S 5 3 721 Innman reSDOniibllilY for h a n d h e  case> 
IS determined on a case-by-case basis but.DOJ monit& all pr&cutmnr) 

'*HHabLchf supra note 18. at 10,479 
"Fer UcMum & Rmsei,  sup0 note 18, at 431-32, see e g  , Lnifed Stater Y D i~ t le r  

Y Enif1  L Rep 1Enifl L lnsf 120.700 W D  K) 19781 %f/d 671 F2d 854 (6th Cir 
IY8Ul Illlegal discharge of chemical pollutants ~ n t ~  Louiriille ~ e ~ e r  rybtem foned cit) 
rmploieer tu abandon the *=fexaler frearment plant and resulted in the release 
uf the p ~ l l u l a n f i  and approxmafel) 100 millmn ~ a l l a n r  of untreated r e ~ a g e  DPI iiav 
Into the Ohia Riier fur  m e r  f r o  months1 
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dicred almost 600 individual and corporate defendants for en 
vlronrnental crimes and convicted over 450 of those indicted a* 

3 Criminal Enforcement Folzctes 

Despite EP.49s and DOJ's increased emphasis on prosecutmg en- 
nranmental crimes. nolatmns exceed both agencies abihtS IO inyes- 
tigate and prosecute As a result. EPA and DOJ have investigatiie 
priorities that address violations which present the greatest thieat 
to public health and the envmnment These priorities explain m 
part. the Aberdeen and Fort Drum prosecutions 

InvestigaIors first try T O  identify persons who disregard the regu- 
latory system, such as "midnight dumpers, ' who dispose of hazar- 
dous wastes without a permit A hazardous waste ' re~ycler" I\ ho 
outfits a truck with a 750 gallon tank and spray nozzle so that his 
employees can dnve the truck down rural country roads spraymg 
PCBs onto the ground falls within this category." Another example 
of this group of high prioray prwecutions IS the Aberdeen case The 
defendants routinell disposed of high11 toxic chemicals in a sump 
that could not neutralize them. The defendants, who were chemisrs 
used a "sniff test ' '  to determine which substances the sump *auld 
neutralize If the substances did nor ~ m e l l  hazardous the detrn 
dams disposed of them m the sump. which ultimatel? discharged the 
untreated chemicals through a sewer system i n ~ o  a stream 

Block Chief Eni i runmmral  Crimer Section (Januap 
FIB01 This memnrandum now3 Lhr follouinp 8nf 

',See ilemoraadum from P e w  Hulihln, E n i l n ~ n  'Ut' 
Ktr 

FltEb A<IOdl 
ImDored lad TPrm, rrl"f,"rmcnf 
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Because environmental regulation relies heavily on self-morutonng 
and reporting. the next priority 1s perrons who disregard regulatory 
requirements and cover their actions through false reporting j4 The 
Fort Drum prosecution 1s an interesting twist on this problem. The 
defendant ordered several employees to dispose of five-gallon cans 
of wmte paint in a man-made pit that had filled with water. Several 
weeks later he directed another employee to use a tractor to cover 
the pond and the paint cans with dirt The jury convicted him of 
failmg to report the 

When it investigates an environmental crime, DOJ tries to iden- 
tify, prosecute, and convict the highest ranking person responsible 
for the violation s6 The government wanted to indict the commander 
of Aberdeen Proving Grounds. but could not gather enough evidence 
to try him with the other defendants 5 ;  

Commentators have criticized the lenient sentences that courts m- 
pose on persons convicted of enwonmental climes. Many defendants 
serve little or no time in jaL58 The federal sentenang guidelines. 
recently upheld by the Supreme C ~ u r t . ~ * m a y  ehminate much of that 
cnticism.60 Under the guidelines, persans convmed of "serious" of- 
fenses serve a minimum period of confinement b1 Environmental 
crimes are "serious" offenses under the guidehnes Had they been 
sentenced under the guidelines, the Aberdeen defendants would 
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have served a minimum of fifteen months in jail, Mr. Pond vas 
sentenced to eight months in prison.6a 

Federal employees have another mcentive to avoid criminal pro- 
secution. Although the court sentenced each of the Aberdeen defen- 
dants to three years of probation and 1,000 hours of community s e ~ -  
vice, they CoUectively spent over $100,000 defending themselves DOJ 
does not represent federal employees in federal criminal prosecu- 
tions. and the federal government will not provide funds for private 
~ 0 ~ n ~ e 1 . 6 4  

111. CORPORATE LIABILITY UNDER 
PUBLIC WELFARE STATUTES 

Environmental crimes impose liability under controversial legal 
theories. Cnminal liability normally requires the concurrence of a 
m reo (guilty mmd) and an wtw reas (milty act) 6s Environmental 
crimes erode both bases of liability while. in most cases. imposing 
felon, 5anct10ns 

A. PUBLIC WELFARE STATUTES 
Environmental crimes punish persons who lack the mens rea 

typicall) associated With felonies such as murder and larceny Mr 
Dee mas the father of binary chemical weapons His work has Lm 
portant to national security. The government never alleged that Ilr  
Dee intended to  commit an environmental crime m the sense that 
a murderer intends IO kill h a  victim The gorernment simply proved 
that he ignored his duties under environmental laws. 

The government wanted to indict the commander of Aberdeen Pro 
n n g  Grounds. not because he personally took an) of the illegal ac- 
tions, but because he knew of. or should have known of the defen 
dams' illegal activities He had a duty to ensure that his command 
complied with environmental ia*s.6e 
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1. Raditional Criminal Liability 

To prevent the criminalizing of innocent conduct, the common law 
required proof that a m m  ?ea or guilty mind motivated the defen- 
dant's conduct Courts and Commentators also refer to wwm rea 
as scienter or criminal intent The terms that defined mens rea at  
common law-"mahciaus," "fraudulent," "felonious," "with intent 
to,'' "willful and corrupt"-clearly conveyed the sense of CulDabiti- 
cy based an a guilty or "criminal" mind." 

Crimes that require specific intent or subjective fault most closely 
embody the traditional mens rea. The person who purposelyn0 or 

commits a criminal act has much the Same appearance 
of guilt as the penon who acted maliciously or feloniously at  com- 
mon 

The requirement of subjective intent or fault begns to erode with 
general intent, or ''objective fault," crimes.'2 These statutes impose 
a duty of care and punish acts committed negligently Or recklessly 
m regard t o  that duty. A defendant's subjective State of mind IS 11- 
relevant to guilt or cu lpab i l~ ty .~~  

2. Strict Criminal Liability 

With the emergence of "public welfare offenses;' legislatures im- 
posed strict crimmal liability without requiring proof of subjective 
or objective fault. Not surprisingly, the statutes became the subject 
of strong debate because they offended the deeply-rooted principle 

291 



MILITARY LAW REVIEW [Vol 133 

that criminal liability must be based on a guilty or criminal mmd." 
A s  a result, absent clear legislative intent, COURS will not constme 
a Statute to impose strict criminal I~.bility.'~ 

Although they do so at a high cost to individual defendants, s t m t  
liability public welfare statutes serve an imponant purpose They 
regulate activities that threaten the public welfare-activities involv- 
ing food. narcotics, industrial safety, traffic, and the en~ironrnent.'~ 
They are Congress's response to the dangers that exist in a modern. 
industrial society. 

Public welfare statutes lmpose stnct habihty to force the regulated 
community to learn of, and comply with, the law "In the interest 
of the larger good [the statute] puts the burden of acting at hazard 
upon a penon otherwise innocent but standing m responsible rela- 
tion to a public danger"" Con5ess weighed the equities and chose 
to  put the risk on the regulated community, which can inform itself 
of the dangerous conditions that It creates, rather than an an inno- 
cent public, helpless to protect i t ~ e i f . ' ~  

Imposmg strict criminal liability under campiex public weifare 
statutes does not offend due process when the statutes lmpose misde 
manor sanctions The emphasis of the statutes 1s on achievmg some 

This case irln large quelllons-querflonr that go t o  Lhe mom1 foundations of the 
criminal law Whether poifulared 8.5 a problem of ' mens rea or 'rdlfulness. of 
'cnmmal rerpnsibilit) ' or of xienter the lnnrcflan of enminal punishment upon 

the unaware has long troubled the fair administration afjusfice Cmfed States,  
Int IMineral &Chem Corp ,402 0 S 568 565 (18llI(Harlan J BrennanJ & Stewan 
J dissenting) The exislenee of B mens rea IS the rule of rather than the exception 
to. the prmelples of Anglo 4mencan crimlnaljuniprudence Smith \ Callforma. 161 
L S 147 160 lIB68) 14ua1ina Denmi \ United States 341 I S 484 500 (1851)l 

76  Consequences of a general abolition of intent as an mgredient of I ~ ~ O Y I  crimes 
have aroused the concern of relponrlble and dmntereited PIudenU of Penalogg Of 
caune the). would not justify judicial disregard of B Clear command t o  rhat effecl 
fmm Con=% but the) do admonuh UI t o  caution I" -ummg that C a m s  uithaut 
clear expresron. intends in any mitame to  do IO ' MoiiSEeffe 342 5 5 at 254 n I4 
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social good-protectmg the public health and welfare-rather than 
on punishing criminal conduct in the traditional sense invohing 
malum in se offenses such as murder, robbery, and anon.78 

3 Public Welfare Hyb-iids 

Sacrificing individual liberties to the public welfare does not sup- 
port pubhc welfare statutes that impose felony sanctions. When they 
impose felony sanctions. as most environmental statutes do, public 
welfare statutes no longer mnvohe minor regulatory offenses. They 
are bona fide cnmmal statutes. Regulators and prosecuton view en- 
vironmental crimes as senous offenses; they seek criminal sanctions 
to punish and deter that conduct 

To avoid due process problems. environmental statutes that impose 
felony sanctions also require "knowing" violations. Unfortunately, 
this mens rea requirement does not provide much protection to 
federal employees. These so-called public welfare hybrids fail some- 
where between strict liability public welfare offenses and traditional 
felonies 

4 Element Analusis 

Analysis of public weifare hybrids requires not only an mterpreta- 
tian of m a  rea. but also an analysis of the extent to which that 
mew ?ea requirement-the terms "purpose." "knowledge." " r eck~  
lessness." or "negligence"-modifies each element of an offense io 
Commentaton term this approach ' element ana ly~a . "~ '  

The miyarity of courts treat public welfare hybrids more like strict 
liability public welfare statutes than traditional felony crimes. They 
impose strict liability for some elements of the offense and require 
a reduced knowledge" or scienter as to 

In traditional felony crimes. "knowledge" and 'willfulness" re- 
pure  proof of specific intent or knowledge of one's actions and their 

4 (Brenoan 1 cancurring1 Iexplamne chat 'mens rea I' 
may var) 8s to each element of a crime h determine 

the mental element required for convlcrlan 
be examined and the determination made 
coiernmenr to prove 1 

~'SerRobmronBOlall ElmneNimly~u rnLqJ&am~ Cnmt~nfLtub,lily 7W.Wrvdrl 

-'See Vote. Elma71 Amlysis Applzed to Enicrirnmrnfal Crimrs mot Old The?. 
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c o n s e q u e n c e s  In public welfare hybrids "knowledge ' and wl l fu l~  
ness'' correspond to general intent or awareness of one's actmns but 
not their c 0 n s e q u e n c e s . p 3  

The Aberdeen prosecution LIIustrates this distmctmn Prosecutors 
only had to prove that the defendants were aware that the) dispos- 
ed of harmful substances. Prosecutors did not have to prove that the 
defendants knew that the substances were hazardous as defined by 
federal law, that the disposal was Illegal. that the disposal polluted 
a nearby stream and threatened che envmnment.  or that the law 
required  a permit t o  dispose of the substances 

5 lgnornme o j  the Lax 

Although ignorance of the law does not excuse criminal conduct. 
defendants routinely argue that the mens rea in public welfare 
hybrids requires proof that a defendant kneu that hia conduct 
violated the law The Aberdeen defendants raised this defense 
Should the defendants at Aberdeen have knoun that pouring toxic 
chemicals into a sump That did not neutralize them was a crime" 
Should the defendant at Fort Drum hare known that throwng paint 
cans into a pond  ma^ a crime' Convenely should societ? expect them 
to know this or should it allow their ignorance to excuse their con- 
duct when that conduct threatens the public welfare? 

Traditionally. ' ignorance of the law ' does  not excuse criminal 
behawor. To the extent that an accused murderer can not tit? the 
statute that he violated, his "ignorance of the lau" does nor excube 
his conduct Moreover, to the extent that he claims ignorance of the 
law's proscription against the act of klllmg another he has no 
defense O5 

Courts extend this principle to public welfare hybrids. despite rhe 
fact that such statutes regulate actnities that are not Inherently m -  
moral 86 This interpretation does not offend due process because 
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public welfare hybrids regulate activities that a reasonable person 
should realize is subject LO regulation si 

The Supreme Court recogmzed ignorance of the law as a defense 
~n Lambert I C a l . l f ~ m i a . ~ ~  In Lambert the Court struck doun  a 
cnminai ordmance that required convicted felons who resided in Loi 
Angeles for more than five days to register with the police. The or- 
dinance, however, was not a public welfare statute Thus, Lambert 
represents less of an excepnon to the rule that ignorance of the law 
is no excuse than it does a logical extension of the due process con- 
siderations underlying public uelfare statutes if a criminal statute 
does not involve actkity that affects the public welfare. it may not 
impose strict liability consistent with due process notice re- 
quiremenrs, because it punishes 'mnacent" conduct g s  

The principle that ignorance of the law does not excuse criminal 
behavior does not apply when knowledge of a legal requirement IS 
an element of an offense For example. Congress could require 
knowledge of a facihry's perma status as an element of a hazardous 
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wmte disposal crime. The prasecutmn would not have to prove that 
the defendant knew of the law proscribing his actions. Uar would 
the prosecution have to prove knowledge of the requirement to have 
a permit. knowledge of the law's requirements LS presumed 

The prosecution would have to prove that the defendant disposed 
of hazardous waste knowing that the disposal exceeded the facili 
ty's permit conditions or that the facility lacked a permit. The pro- 
secution could not convict a person who reasonably believed that 
the disposal complied with permit conditions or that the facility had 
a permit authorizing the disposal 

Courts are reluctant to interpret knowledge of a statutory require 
ment as an element of a public welfare hybrid offense. This judicial 
approach requires the regulated community to learn the require- 
ments affecting Its activnies and to ensure that Its activities compl) 
with those requirements 

B. RESPONSIBLE CORPORATE 
OFFICER DOCTRINE 

The duty to learn of, and cornplg w t h ,  the requirements of public 
welfare statutes extends to federal employees at all lev& Public 
welfare statutes impose criminal habiht> on federal employees and 
supervisors who fail to comply Their method of imposing Iiabilir? 
differs from traditional principles of corporate habihty 

Cnder the doctnne of r@spon&eat m m o r  an mganzzatzon 1s hable 
for the crimes of Its employees who act within the course and scope 
of them employment *2 Its oJJicers. however are not crirn~nall\ liable 
under that doctrine 
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'Ib incur criminal liability under traditional theories, corporate of- 
ficers must perform or direct the cnmmal Imposmg kability 
on a S U ~ ~ N I S O T  who ordem subordinates to  dispose of waste paint 
in a pond is an  exampie of traditional corporate criminal liability. 
Environmental laws and other pubhc weifare statutes impose iiability 
under this theory. 

They also extend criminal liability to corporate officers and super- 
visors who have not taken, and may not even be aware of, the pro- 
hibited ac t iva~es . '~  They eliminate actw rem as a bmis of liability. 
Convicting a supervisor for improperly storing hazardous waste that 
belongs to his directorate but over which he exercises no direct con- 
troi 1s an  exampie of the additional liability that public weifare 
statutes impose The supervisor is liable for failing to learn of hazar- 
dous waste storage requirements and for faihng to ensure that his 
directorate complies with those requirements 

1 "Responsible Share" 

The Supreme Court recognized that the literal enforcement of 
public weifare statutes in a large organization "might operate too 
harshly by sweeping within its condemnation any person however 
remotely entangled'' m the activitygi In lhinited States T. Dotter- 
zLeichss it limited habllity to employees who have a "responsible share 
in the furtherance of the transaction which the statute  outlaw^."^' 
The Court did not define the categories of employees who have a 
"responsible share"ge in corporate transactions. 

TO attempt B formula embracing the rarlef) of conduct vherebi perions ma) 
nsponiibli contnbure in furthering a rranracflon forbrdden b) 8" Act of Con- 
mess would be misehlevour futility In such matfen the Baad P P ~ P  of pro~ecufon 
the UIse guidance of fnaljudgei. and the ultlrnatejudmnent ofjunes must be musled 
Id at 286 
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In Umted Sfafes u Fmkss the Coun elaborated on its earlier holdmg 
in L b t ~ e i c h . ' o o  Responsible corporate officers-those with a 
"responsible share" m the crimmal transaction-include all emplay- 
ees who have the respunsibihty and authority to  prevent violations 
of pubhc welfare statutes!o1 

The holding of Park IS important to senior federal employees it 
illustrates that public welfare statutes impose legal duties on super- 
visors who are far-removed from the day-to-day operations of large 
organizations In Park. the government convicted Acme Markets and 
Its president and chief executive officer (CEO), Mr John R. Park, of 
allowing rodents to contaminate food m Acme's Baltimore warehouse. 
The contammation violated the Food, Dm& and Cosmetic Act, a stnct 
liability public weifare statute The government convicted Mr. Park 
despite the fact that Acme was a national retail food chain with ap- 
proximately 36,000 employees, 874 retail outlets, and sixteen 
warehousesiG2 

Park also illustrates the ease with which the government est ab^ 
h h e s  liability for violations of a pubhc weifare statute. Although the 
opinion does not address how the responsible corporate officer doc- 
trine applies to a public welfare hybrid. It provides a good indica- 
tion. Mr Parks liability resulted from tmo factors. 1) the duty Im- 
posed by the Act to reek out and prevent violations. and 2) Mr Park's 
corporate responsibhty and authonty, which enabled him to meet 
that dutyLD3 These factom should enable the government to impose 
cnminai liabihty an commanders and ~ u p e w m m  under environmen~ 
tal laws 

I Park and Publtc Werare Hybrids 

The addition of mens rea in public welfare hybrids such as en- 
wronmental laws, would not affect the first factor--a S U P ~ ~ V ' I S O ~ ' E  
authonty and responsibility Authority and responsibility depend on 
corporate or orgaluzationai structure and not on a statute's mew rea 
requirements 
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The government established Mr. Park's responsibihty and authori- 
ty through Acme's bylaws, as interpreted by Acme's V L C ~  president 
far legal a f f am Mr. Park's duties included "general and active super- 
vision of the affairs. business, offices and employees of the company" 
As CEO, Mr. Park delegated normal operatmg duties, rncludlng sanita- 
tion, but retained the "big. broad, principles of the operation of the 
company" and the responsibility of seeing that they work together?' 

The Court emphasized that Mr. Park's liability arose nor from his 
corporate poanan p e r  se. but from the responsibility and authority 
that his position gave him to prevent violations of the Act.LDS The 
distinction is v~rtually meaningless. however, because corporate 
presidents and CEOs are normally responsible for the overail opera- 
tion of a corparation. 

Commanders and supervisors have similar authority and respon- 
sibihty. Agency regulations, directives. and poiiaes delineate respon- 
sibility and authority in broad terns.  Job descriptions further define 
responsibilities. In addition, commanders have inherent authority 
over, and respomibillty for, the activities on t h e r  installationlo6 Their 
authority and responsibility extends to environmental comphance!O' 

Whether these general delineations of authority and responabih- 
ty are sufficient to establish culpability is a question of factLoB The 
Aberdeen prosecutors used local regulanons and civihan jab descnp- 
tlons to  establish Mr. Dee's responsibility and authority for the illegal 
storage and disposal of hazardous waste within his directorate10* 

rfioned on cmss exammarlon. Wrk conceded that hir 
sled sanitary conditions sf Acme's Karehauier Id at 

See Greer \ Spoek 424 C S 826 (19761, Cafeteria 8 Restaurant Woarken Lnmn 

See. e p ,  A m )  Reg 200 1. Emlronmenlal Protection and Enhancement. para 

Fnrk 421 U 5 at 676 ( n m w  that juries ma? demand mole eildence than cor- 
porate bi-laur before they find that L corporate officer hm the requaile authorit) 
and ie3ponnbiht) for criminal liability) 

'".<fter I r  Dee equlrocafed about his responsibility for managng haradoui wasres 
generated within his diiectoiate, the pioiec~for introduced hisjob dercriprian info 
eildence H E  respannbllllle3 Included 'Irfe cycle deslgn ' i h l c h  requlred hlm to 
manage The chemical warfare agents that hn directorate dereloped from design t o  
disposal Local regulations imposed additional huardous waste management ~e,pon- 
slblllller Record of Trlal Unlfed &fate5 > Dee \ a  86-CR-36 3661 68,  1719 20 
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3. Wzi~ul IgnOTOnce 

[Id 133 

The second factor in Park-the duties imposed by a public welfare 
statm--Ls more problematic. The issue 1s whether a public nelfar? 
hybrid imposes a duty to seek out nolatmns and a duly to  prwenr 
violations from occurring If it does. ignorance of ndd t ions  nithin 
a persons authanr) and responsibilit) 1s not a defense when the 1g 
norance results from a failure to meet those duties. 

The Court's treatment of objective mpassibiht> as a defenae ti1 
iialations of public welfare statutes stronglj suggests that nillf 
norance is nor a defense TO walatinns of public welfare hybrids 
31r Park m effect raised the defense by argumg that as CEO o 
large corporation. he delegated many duties to  subordinates u horn 
he considered dependable.'.' He relied an his auhardinares to m e ~ t  
his obligations under the .Act 3Ir Park argued that the violatimi (IC - 
curred despire his authorirk and responsibdnyl" 

The government introduced evidence of 31r Parks knowledge of 
the violations foi The limited purpose of "reburring' his defmce of 
relymg on subordinates. The government proved that regulators I"- 
formed Park of \ m l a t i o n ~  ar .lime > Philadelphia warehouse in April 
1970. When 41r Park learned of his suhordinares failure t o  prrirnt 
iiolatians at  the Philadelphia warehouse, he knew that he could 
nor rely an his subordinares TO prevent contamination at  Acme i other 
warehouses I 3  He was not powerless 10 prewnt iiolationi that or 
curred at Acme's Baltimore warehouse T W O  ? e m  
supen-ise his subordmates"* Thus. supervisors can 
responsibilit> and nait  until the? learn of x io la t  
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4. Duty to Supmise Subordinates 

The duty to  supervise subordinates 1s a hallmark of military c o m ~  
mand. Abandoning that obligation can have dire consequences as 
illustrated by In re Yamoshitai16 The holding ~n In re Yamashita 
parallels the responsible corporate officer doctrine in ParkL" The 
Articles of War imposed B duty on General Yamashita. who command- 
ed Japanese forces in the Philippines. to control the soldiers of his 
command to protect prisoners of war and c n  ihans H a  failure to take 
measures within his authority to  meet that duty was culpable.LLB 

5. DUties Lnder Hybrids 

Although their obligations vary with their authority and respon- 
sihilitb-, all federal employees face liability for envmnmental crimes 
They are liable as principals If the> perform. command, or authorize 
a criminal act.Lls They also hare a duty to disobey improper orders. 
such as an order to dump paint cans into a pond If prosecutors had 
indicted the employees who actually dumped the paint cans into the 
pond the employees could not have aTolded liabihty by claming that 
they acred wtthin the course of their employment or pursuant to 
ordersLzo 

Commanders and supervisors do not have a duty to inspect every 
facility or warehouse within their control for criminal violations of 
envmnmental laws. They do have an obligation to institute policies 
and procedures to ensure that their organizations comply with en- 
i ironmental laws They also must supervise their subordinates The) 
cannot assume that then subordinates flawlessly wlll perform as- 
signed dunes. 
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IV. LIABILITY UNDER FEDERAL 
ENVIRONMENTAL STATUTES 

Federal reguiaton impose criminal penalties under a wide varlet> 
of environmental laws that regulate air. water, hazardous waste. and 
other types of pollution With one exception, the statutes requre  
proof of m m  rea They also impose a posmre duty on the regulated 
community to know their requirements. Most impose felony penal- 
ties. and Can5ess Continues to amend the statutes to increase their 
penalties Courts struggle to balance the  statutes' public welfare 
status, which supports stricter cnminai habdity. against their reomre- 
ment of nww rea and their felony sanctions. 

A .  RESOURCE CONSERVATION 
AND RECOVERY ACT 

Prosecution under the Resource Comeriation and Recover) Act 
(RCRAI, which regulates hazardous waste, presents the greatest 
threat to federal employees. Federal activities generate and dlrpase 
of large quantities of hazardous waSteL2' The number of cases involr 
ing hazardous waste crimes indicates regulators' emphasis on pro 
secuting hazardous waste crimes The Aberdeen and Fort Drum pro- 
secutions involved hazardous uaste offenses 

1. Regutrments of RCRA 

Congress enacted RCRA as an amendmenr of the  Solid Waste 
Disposal Act.LZ2 The Act's stated findings, abjectires. and legislative 
history indicate Congress's intent to protect public health and the 
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environment by regulating "hazardous waste''lZa generation, treat- 
ment, storage, and 

RCRA creates a cradle-to-grave regulatow scheme to accomplish 
this objective. RCRA requires EPA to identify and list hazardous 
waSteS.L2s EPA also must promulgate recordkeeping, labeling, and 
reporting requirements for hazardous waste generators Most n p o r -  
rantly, RCRA requires the use of a manifest system to track hazar- 
dous waste from its generation to its treatment, storage, and 
disposal!16 Hazardous w a t e  transporters must comply with label- 
ing and manifesting standards!2' Operators of hazardous w a t e  treat- 
ment, storage, and disposal faulities must comply w t h  recordkeep- 
mg, inspection, and monitoring requirements?s8 They also must ob- 
tain operating permits from EPA.lZB 

Section 3008(6) contains RCRAs criminal prows~ons. It imposes 
felony sanct10ns130 far "knawmg" violations of RCRAb cradle-to- 

'The term hazaMoun xarfe memb a solid warte. or Combination of solid wartes. 
which becavse of It8 quantity concentration. or physical chemlcal or mfeelmus 
charactenarm ma) (A) cause, or significantly eontnbute fa m ln~reare I" monalny 
er an mereare m serious arevenlble. o~ lncapacllnflng reversible illness or (B) pabe 
a subsfanrial present or potentid hazard to human health or the envim~menf when 
MpmWrly treated. stored fmspmted.  OT dwosed  of, Or o f h e m i s  managed ' RCRA 
5 1DOl5), 42 U S C  € 6003(51 f l O S 8 )  'The tern? solrd alate' means any garbage 
refuse, and other discarded material includmg roh(i, liquid, iemaohd, 01 con. 
tuned 8areaul marenal rerultlngfmm mdustnal, eommeaial, mirun& and ag~cultural 
operations. and from carnmunn) BCtll-LlleJ but does not include solid or diiaolved 
material 10 domestic sewage 

"'RCR.4 5 LW2, 42 U S  C 5 6801 (1888) (noting the ever,increiirmg amounts of solid 
and hazardous wiirre generated by soerery and the threat that unregulated dlspod 
of such ~arfespresents topublic health andnelfare) RCRA 5 1003 42 L SC # 6802 
(18881 (deelanng the national P O l l N  ( 0  reduce the generalion of h&our w a f e  and 
regulate Its treatment, atorage. and drsposzl to minimize the threat t o  human health 
and the envlrnnment), see also H R Rep 60 1481. 04th Con8 
reprzmd tn 1876 U S  Code Cong b Admin N e w  6238 6238 41 6240 

' ~ s R C R A 5 3 0 0 1 , 4 2 U S C  56Q21(18SS) , see lOCFR ~ t ' 2 6 1 ( 1 8 8 d ) ( S ~ b ~ a n B I ~ ~ ~ t s  
criferiafor identrfying hazardous wastes, Subpan C l l i t s  thamienstics of hazardous 
WULes by Imnltabihw Comslvlty reactivity and IoxlCiti characreriatics SubDan D 
identifies panflcular substances that EPA considem hazardouJ) 

' RCRA 5 1004(2?1, 42 U S C  5 6003(2?) (1888) 

Ld Sess 2.4, 11 

day af wolmion. m p n l ~ m e n f  for two years (fwe years far a ~ m u ~ o n  of r u b p w p h i  
(11 or (211 or both The maximum punishment daublei for B second conwction RCRA 
5 300XdI 42 U S C  5 6028(d) (1888) 
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grave regulatory schemeLa1 C o n 5 e s s  increased  Sect ion 3oOa(d) 's  
penalties in 1984 to indicate  L ~ S  intent  to  treat  criminal wolations 
harsh ly  a n d  to prov ide  a d e q u a t e  enforcement author i ty  t o  EPA a n d  
DOJ.La2 Section 3 @ @ 8 ( e )  i m p o s e s  severe felony sanctions on persons  

'a'Secfmn 3008!d) punishes 

.. 
or listed under this subchwte7- 

[A) aifhouf a permit under this subchapter or punuant 

mento r  representation m mi appllcaoonr label manifest record repiin 
pmif or other document filed mainrained or uaed far purposes of corn 
pliance with regularioni promulgated h i  the Administrator (Orb) a Stare In 

e of an authorized State program) under this iubchaptfr 
wwnqly generates stoles t r e a t  tianspoKi disposer of exports or  

olhenrlre handles any harardoui w a l e  or an) used 011 not identified or  listed 
a! B hivardousrarevnderrhissuhchaprerinherhersvchacriiIr) took place 
hefore or taker dace after the dare of the enactment of this oaramoh1 and 

.. 
or listed under this subchwte7- 

[A) aifhouf a permit under this subchapter or punuant LO rifle I of the 
Marine Protection Research and Sanctuaner Act 186 Stat 10521 133 E S r  

(BI in h m u w  i lo latmn of an) marenal cnnditron or mqummenr of 3ui h 
perm>,, "7 

(C) in kmuing i i o l a t i ~ n  of an) material condition or  requiremenr of an) 
applicable interim rtafus regulafmnr or standards 

(3) h m e z n g l y  omits maienal informatron or makes an) fa l r  material itaft 
men to r  representation m mi appllcaoonr label manifest record repiin 
pmif or other document filed mainrained or uaed far purposes of corn 
pliance with regularioni promulgated h i  the Administrator (Orb) a Stare In 
the case of an authorized State program) under this iubchaptfr 

141 kiwa'inqly generates stoles t r e a t  tianspoKi disposer of exports or  
olhenrlre handles any harardoui w a l e  or an) used 011 not identified or  listed 
a! B hivardousrarevnderrhissuhchaprerinherhersvchacriiIr) took place 
hefore or taker dace after the dare of the enactment of this oaramoh1 and 

. .  
(or b) P Stare ~n the cage of an authorized Stale programi under fhlr 
subchapter 

( 6 )  Xmrzwuig transpans without a manifest or caures t o  be rran3poned 
ilfhout a manden. an? havardnur ~ w t e  or an) uied od not identified nr llited 

ment of the receiiing counfn  e%abliihing notice expon and enforcement 
procedures for the rransponafion treatment rorage and disposal of hazar- 
douixorer mamarvleruhlchsaoImcanformanc~uithiucha*emenl ~ i r  

( i l  hnmiiw1y>torei treats. t r a n s ~ n i  orcauies  to  befraniponed dlspoiei 
of or others ~ s e  handier an) used 011 not identified or lilted m a  harardou: 
~ w i e  under subchapter- 
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who commit violations and who knowingly endanger the life of 
another person133 

P RCRA and Federal Employees 

The Aberdeen defendants argued that RCRA's cnminal provisions 
do not apply to federal employees RCRAs general definition of "per- 
son" applies to section 3008(d)L34 "Person" includes " m d ~ v ~ d u a l s ' " ~ ~  
RCRA separately defines federal agency?3g The Aberdeen defendants 
argued that the omission of federal agency from RCRAs definition 
of "person" indicated Congress's intent to exempt federal agencies 
from cnminal O I O S ~ C U ~ ~ O ~  That exclusion should motect federal 
employees who commit RCRA violations in the performance of rhem 
official dutiesL37 

Their argument failed on tao Counts Fint,  RCRA does nor include 
'corporate employee" or "responsible corporate officer" within its 

definition of "person " Yet. courts liberally construe the term "per- 
son." in light of RCRAs public welfare status. to include loa-level 
corporate employees and responsible corporate officers'38 

Second, courts treat federal employees who vmlatefederol c i i r n ~  
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nal laws as 1nd1viduals'~' Sovereign Immunity. which mas protect 
federal employees from stat? criminal prosecution or eit,il suit 1s ~ n -  
applicable to  a federal criminal prosecutmn14L 111 other words the 
federal government does not pay ITS employees to  violate federal 
criminal 

3 E l m m t  .4nalyszs 

A knowing violarion of RCRA requires proof of a general intent 
RCRA does nor define "knowngl>." Congress left that rask to the 
courts under "general p r ~ n c ~ p l e ~ ' ' ~ ~ ~  While traditional crimes define 
"kno\ringl>" as knoaledge of one's actions and their consequences 
public welfare hybrids define "knoumgl)' to require only awareness 
of O l i &  aCtlonSl4' 

By Impheanon. RCRAs 'knowing endangerment' offense iuppona 
this mew Section 9008(f) defines the ' knowledge' required for 
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"knowing endangerment" as specific intent-knowledge of the 
nature of one's actions and their con~equences?~~  

RCRAs public welfare status provides the best basis for analyzing 
the elements of a RCRA offense. Section 3008(d)'s language is am- 
biguous. Courts construing the same proviaon reach opposite cnn- 
c l u ~ i o n s ? ~ ~  Them oplruons demonstrate the futdity and danger of rely- 
ing on section 3008(d)'s language to determine the elements that re- 
quire proof of knowledge 

The first element concerns the activity Courts require proof that 
a defendant knowingly transported. treated, stored. or disposed of 
hazardous wastelie This interpretation follows from defining "know- 
ingly ' as a general intent, requiring awareness of one's acnons. 

Proving knowledge of this element is relatively straightforward 
when it involves persons who order or perform an illegal disposal"' 
Ajury can infer knowledge from CLrcumstantial evidence and the 
past practice of ordering disposals with seemingly mnocuous 
language148 Corporate o f f s e n '  knowledge of company operations 
provides evidence of their knowledge of the disposal of hazardous 
uaste'48 

The second element concerns the substance Although the gmern- 
rnent must prove that the material LS "hazardous waste" as defined 
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by RCRA. 11 must prove that the defendant k n e w  the substance w a s  
harmful to others UI to the Ignorance of RCR.45 
definition of "hazardous waste" IS not a defense A ~ e r s o n  who 
believes in good faith that he disposed of water, however, 1s not 
cnrnmally 

Ignorance of R C R A s  permit requirement should not be a defense 
Ignorance of the l a w  IS not an excuse. With the exceptmn of the Third 
Circuit. courts impose stnct liability as to this element.lj2 The Third 
Circuit's opinion m-lohmon l h e r s  mses an mterestmg issue The 
court recognized that prosecuting low-level managers for disposing 
of hazardous Wastes without a permit. or in vlolatian of permit con- 
dnmns. may lead t o  harsh results These employees often lack the 
authorit? and ability to obtain a RCRA permit113 

Although the court raised an important concern. its holding ignores 
the well-established principle that Ignorance of The l aw 1s not d 
defenselS4 The holding ignores the fact that emplogees who are nor 
responsible corporate officers also ha\e a duty to obey the law The 
court confused the manner in which employees at  VBTIOUS levels m 
a corporation fulfill that dut? Owners and operatom must obtain a 
permit Sl id- leve l  managers. such a5 the defendants in Johrsori & 
Touers. must know whether their s u p e r ~ a o r s  hare obtained a prr- 
mit 1s; 
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The court could have reached the same result by requiring 
knowledge of a facility's permit statm, as it did, and then recogma- 
ing a mistake of fact defense. Employees could avoid liability by pro- 
ving that they questioned orders to illegally dispose of hazardous 
wastes and received reasanable assurances-which later proved 
untrue-that the company had a permitL66 

Requiring knowledge of the permit status of a facility would not 
excuse deliberate ignorance, because RCRA requires persons who 
handle hazardous wmte to know the permit status of a facility"' 
Juries may infer knowledge from a penan's corporate position or 
from circumstantial evidence, such as the abnormally low price of 
a disposal contract or the corporation's failure to manifest wastes 
as it would have to do if the facility were properly permitted?s8 

RCRA's public welfare status also supports the imposition of stnct 
liability for this element.lbg A permit is an essential prerequisite to 
regulating hazardous waste Strict liability does not place an unac- 
ceptable burden on the regulated cammuruty, it simply requires per. 
sons who generate or handle hazardous waste to request a copy of 
a facility's permit and verify the permit with EPAIBo They have a 
duty to comply with R C W s  permit requuementdbL They, rather than 
an innocent public, should bear the risk of mistake. 

4. Knowing Endengerrnat 

RCRA's "knowing endangerment" offense creates a two-step in- 
quiry. First, the defendant must knowingly wolate one of section 
3008(d)'s cnmmal provn~ons. Second, the defendant must do so 

"'See Haves Inl'l Gorp 786 F2d at 160.506 (mung  that B mistake of fact detenre 
slso protects B penon who remonably believes Chat n facility has B pennit but has 
been misled by people at the ilte) 

[Ijn this regulatory context a defendant acts knowingly if he willfully fails 10 
determine the permit smtus of the faedlly' Id at 1604 

l"Johohram & lbwerq Im , 741 F Id at 670. Hayea In17 Corp 786 F 2d at 1504 ("It 
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know- that the violation places another person in imminent danger 
of death or "serious bodily ~njjury.''~~* 

Only one reported case construes RCRAs knowing endangerment 
provision. In h t e x  Industries:83 the Tenth Circuit upheld the con. 
victim of a corpomtmn for knowingly endangering the bves of three 
of its employees who worked in the company's drum recycling f a c h  
tyle4 

Protex Industries recycled 65-galion drums to store and ship pro- 
ducts that it manufactured. Many of the drums previously cantain- 
ed toxic chemicals The company's safety provisions in the recycling 
facility did not protect the employees from solvent poiaomng, which 
causes permanent brain damage. Two employees suffered permanent 
q u r i e s  from their exposure to the toxic chemicalsLis 

The decision should be a warning t o  federal agencies that handle 
hazardous wastes An employer can knowingly endanger the lires 
of its employees, as well as those of the pubhc. The offense might 
have reached the Aberdeen defendants who stored hazardous waStes 
in a shed that became so fouled with their fumes that employees 
could not enter 1t.lb6 

Profez also demonstrates that criminal prosecutions can arise 
without warning State regulators conducted annual inspections of 
Protex's facility ~n 1984 and 1986, as required by RCRA The 
regulators took soil samples but did not report the results to  Protex 
In March 1986, federal investigators executed search wallants at Pro- 
t e x s  drum recycling facility A federal grand dun subsequently 
returned a nineteen count indictment against Protex IBi 

. .  . 
(Dl protracted and obilour dirfiguremeiif or 
(E) pmfracfedlossorlmpairmentaf the funcoonof abodll, member organ or mental 

"3871 F2d  740 (10th Cir 1988) 
".Id et 716 Iraecung the argument that  the offense IP uncanrfirufmnall~ w4ueI 
'#,Id a t 7 4 l - i L ~ r h e e m p l o ) e e l ' d e ~ e l o p e d ~ p e 2 - A y s y c h m ~ c r ? n d m m e  ~n n h e h  

a penon  suffers changes 10 penonalily har diffieulti canfrolllng ~mpuhe i .  engages 
I" unplanned and uneipecred behavior lacks mofi iaf ian and uruall) eiperlencei 
w e r e  mood swings) 

faculty RCRA 5 1006ifX6) 42 L S C  5 6928(fK6) 11968) 

"*Addreis by Hr Jane F 5arrerf. supm note 53 
6-F~oLri lndus hc S i 4  F2d  nt 711 12 
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The Tenth Circuit rejected Protex’s argument that the regulators’ 
failure to notify Protex of the resuits of thew sod analysm as RCRA 
section 3007i.a) required them to do, reiieied Protex of habhty. RCRA 
imposed an independent duty on Protex to ensure that its operations 
compiled with RCRAs civil and cnmmal provisions. Even If the  
mvernment had notified Protex of the  test results. Protex’s subse- 
quent remedial measures would not h a w  abrogated its criminal 
liability!8B 

E. COMPREHENSIVE ENVIRONMENTAL 
RESPONSE, COMPENSATION, AND 

LIABILITY ACT 
Congress enacted the  Comprehensive Environmental Response, 

Compensation, and LLability Act (CERCLA)lBe as a complement to 
RCRA RCRA regulates existing hazardous waste practices. CERCLA 
addresses the d e a n  up of improperly disposed waste CERCLA 
created a five-year, $1.6 billion trust fund (Superfund) to clean up 
waste sites and future releases of hazardous substances”o 
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know of releases and fail to report them li3 It also prmider use Lm- 
rnumty to persons mho comply with its requirement"' 

CERCLA broadly defines "hazardous substance'' to include 
substances listed under RCRA the Clean Water Act, and other en 

The term includes additional substances 
Although the government musr prove thar the 

subslance IS a "hazardous substance" as defined by CERCLA. it must 
prove that The defendant knew- the substance had the potential to 
be harmful"? 

CERCLA defines 'release"17i and facihry"17g broadly enough to 
include any type of release within its reporting requirement In 
L-nited Stoles P Ca77?P" CERCLA's reporting requiremenr covered 

innr nr  

( 3 )  m charge of a facillf) from x hich a hazardous iubrfanc? 1- releard Other 
rhanafederall) permirfedreleair. i n a q u a n o t )  equa l roa re rea t e r rhan tha r  
determined o u ~ ~ u a n l  (0 %?ernon 0603 of IhL title u ho falls la noflfi immediate 
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waste paint thrown from a truck into a pond.18' In United States v. 
it covered trichloromethane poured onto the ground from 

a truck?89 

CERCLAs broad sweep makes identification of the "penons in 
charge," who must report a release crucial. &either CERCLA nor 
its implementmg regulations defines the t e rn .  Courts use the respan- 
sible corporate officer doctrine to define the term. which includes 
penon8 who have responsibhty for a "facility" and who are in a 
position to detect prevent, and abate the release of hazardous 
 substance^?^^ Thus, "persons in charge" will vary with the "facili- 
ty" When the "fa~ihty" 1s a hazardous waste recycling plant, the 
term includes an owner or o p e r a t o P  When the "fachty" is a truck, 
the term includes a reiativelg low-level employee1a6 

Cam demonstrates that supervisors at all levels have respon- 
sibilities under CERCLA. Mr. Carr was a "person in charge" because 
he was the maintenance foreman of Fort Drum's firing range and ''in 
charge" of the truck from which the release occurred?87 CERCLAs 
reporting requirements would be less effective if they only applied 
to senior commanders and supervisors who often do not know of 
a release. Such a construction would "frustrate congressional pur- 
pose by exempting from the aperanan of the I S C P I U ~ P ]  a large class 
of persons who are uniquels quabfied to assume the burden imposed 
by it.''188 

C. CLEAN WATER ACT 
The Clean Water Act IS the third area in which federal employees 

face the prospect of criminal liability The CWA attained Its present 
farm when Congress enacted the Federal h t e r  Pollution Control Act 
Amendments of 1972.18* Congress wanted to ''restore and maintain 
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the chemical, physical. and biological integrity of the hation's 
waten."LsUTo achieve this objective, 11 reqmred EPA to develop "ef- 
fluent for "point S O U ~ C ~ L ' ' ~ ~ ~  based an the best prac- 
ticable control technology currently available'83 

1. Repu~rements of CWA 

To enable EPA to enforce effluent l~mitations. the CWA establish- 
ed the Uational Pollutmn Discharge Emissmn System [NPDES).1O4 The 
NPDES translates the generally applicable effluent limitations and 
standards of Title I11 into specific obligations for each point source 
An NPDES permit prescribes discharge limits, compliance schedules. 
and monitoring requirementsln5 The discharge of any pollutant into 
the navigable waters of the United States without, or in violation 
of an NPDES permit IS illegal lS6 

Title I11 protides standards far panicular sources. Section 302 
allows EPA to impose more stringent effluent limitations on point 
sources that threaten water quality at prescribed effluent lirnita- 
tionsleT Section 306 allows EPA to establish effluent limitations for 
new sources I n L  Section 307 prescribes special effluent Imitations for 
toxic pdiutants and pre-treated wastes introduced into pub l r l j -  
awned waste treatment 

Section 308 authorizes EPA to establish reponing, monitoring and 
inspection standards.z0o EP.4 also can prescribe effluent standards 
for aquaculture projectszn1 and sewage sludge 202 Section 301(0 s pro- 

'""CA $ IOl(a1 13 
discharge of pollutant 
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hibition agarnst the discharge of radiological, chemical, and biological 
warfare agents into navigable waters IS particularly important to 
federal employees who handle those substances.a0g 

Section 309(c) contains the CWA's criminal provisions. It punishes 
negligent and knowing violations of Tltle 111 and N P D E S  permit Stan- 
dards.20' Subsection 309(cX4) contains the Act ' s  false statement pro- 
vision.s0b C o n g r e s s  amended section 309(c) m 1987 to increase its 
penalties.20' Congess also added a "knowing endangerment" of- 
fense.zo7 Section 311(bX6) requires persons in charge of vessels or 

lajny person r h o -  
1.41 agligmtly v~oIa~cs $5 1311, 1312 1316, 1311. 132L(bK3) 1318. 1328 

YT 1345 of thin W e .  or any permit condition or limitafim implementing ani 
ofsuchsectioni~nspermiti~~uedunderection 1342 of thistitlebythe Ad- 
mm~~cpd to i  or by a Stare. or any requirement imposed m a pretreatment pm- 
G m  appmved under section 1342(aX3) or (bX8) of this title or in a permit 
iarued under section 1344 ai this Act by the Secretan of the Arm) 01 by a 
state or 

IBl neoltomilu inrmdueer into a m e r  ssstem or loto B DUbllClv awned treat 

lajny person r h o -  
1.41 agligmtly v~oIa~cs $5 1311, 1312 1316, 1311. 132L(bK3) 1318. 1328 

YT 1345 of thin W e .  or any permit condition or limitafim implementing ani 
ofsuchsectioni~nspermiti~~uedunderection 1342 of thistitlebythe Ad- 
mm~~cpd to i  or by a Stare. or any requirement imposed m a pretreatment pm- 
G m  appmved under section 1342(aX3) or (bX8) of this title or in a permit 
iarued under section 1344 ai this Act by the Secretan of the Arm) 01 by a 
state or 

IBl neoltomilu inrmdueer into a m e r  ssstem or loto B DUbllClv awned treat 
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faclhties t o  report the release of ail or a hazardous substance into 
navigable waters.2o8 

2. Element Anolyszs 

The CWNs definition of "person" reaches employees at ail levels 
of an organization. Section 308(c) incorporates the Act's general 
definition, which includes individuals and corporations Section 
30bYc) also includes any "responsible corporate officer" within its 
definition of perrons liable for criminal violations 

Consequently. the responsible corporate officer doctnne of mrk 
applies to CWA offenses Corporate officers have a duly to seek out 
and prevent violations of the CWA 211 The owners of a mushroom 
cornposting operation could not discharge pollutants into a stream 
in ignorance of the CWA's permit requirement They had a duty to 
learn the requirements of the CWA and to  apply for a permit z 1 2  

"loCWAS3WeX6) 3 8 1  S C  (i 1319(cX6)(18881 l l t h o u g h f h e C U ~ ~ 1 ~ l a u v e i u J r a r y  
IS silent regarding the definitron of responrible corporate officer Conpes  relied on 
fhislsnguagemhti 1977amendmenlioffheCleanAirAcrsoIhar'cnmrnalpenalfier 
lwi l l l  be soughr agarnsf those corporate officen under *hose responsibihf) B \Ida 
tion har taken place. and notjuat those employees directly involred ~n the operalion 
of the biolafmg source A Leg~slorzur H~story Si lh* Clean Air Act Arwndmen(s of 
2977 Serial No '30 16 h u g  1'378 Volume 6 .  at 4741 

""See United Stales Y Frelzo Bror loc , 602 F i d  1123 1128 30 (36 Clr 18781 Cell 
h w d ,  @MUS 1074[L880).DrufedSLatesr A C  LanreneeLeatherCo , Y o  52-01 07 L 
(D K H 1882) (conwcfmg president and \we president 3 lor fmlure Lo leek out  dmarer, 
and stop the cornpan) I illegal p'dcfice of byp-ing III aarlewaler tiealment plant 
and dmeharsng untreated waste into a nver), emlornad cn Sfarr m ~ a  nore 8 at 
381 '32 

""Frezzt, Bms. inc bo2 F 2 d  at 1126 
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Its broad definitions of key terms make the CWAr criminal prwi- 
S M ~ S  far-reaching. ''Discharge" includes "any addinan of any 
pollutants."z1g The CWA further defines "pollution" as "the man- 
made or man-induced alteration of the chemical, physical. biolowal 
and radiological Integity of the ~ a t e r . ' ' ~ ' ~  The CWA defines 
"navigable waten" as al l  waters of the United Stateszi5 Congress 
wanted courts to give "navigable waters" the broadest constitutional 
interpretation under the Commerce Clause and not iimitjunsdictian 
to the traditional test of Courts include wetlands 
within the CWAt definition of "navigable waten" because they "play 
a key role in protecting and enhancing water 

Combining the Clean U'ater Act's broad definitions with the respon- 
sible corporate officer doctnne allows prosecution of senior corporate 
officen for relatively innocent In Marathon Development 
CorporationxLB the government convicted a corporation and its %emor 
vice-president for bulldozing five acres of wetlands and filling them 
with gravel to build a shopping mall.a20 Although the defendants in 
Marathon. ignored an  A m y  Corps of Engineen notice that they 
needed a permit to  fill in the wetlands. the CWAs general intent re- 
quirement would allow prosecution of any person who fills in wet- 
lands without a permit 

The Marathon decision discusses a potential defense to CWA 
criminal prosecutions. The Army Corps of Enaneen. which regulates 
the discharge of dredged or fill rnatenal into navigable waten, L S S U ~ S  
nationwide permits for activities that do little or no harm to the en- 
vmnment  Nationwide permits allow persons who engage In those 
activities to discharge dredged or fill material into navigable w a t m  

"YW 5 602(7). 33 L s c g i362(71 (1~881 
"*L'nned States v Rivenlde Bayview Homes. Inc,  4 i 4  5 S 121, 131-38 (19861 see 

olso S Rep No 82 1236. 92d Gong 2d Serr, repinled in 1972 K S  Code Cong & 
Admin Zler i .  3776 3822 

1'7Ri%errzde Bap~ew H m s  lnc , 474 U S  at 133, 131 39 
"'United Stales Y .Marathon Deaelopmenl Corp, 867 F2d 96 (1st Clr 1989) 
*'#Id 
"2"ld 81 97, see olsn United States, Key West lbuen Inc , 686 F Supp 116 i  IS D 

'",Key West Svers 1% 686 F Supp at 1468 
Fla 1988) 
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without a permit j Z z  Marathon's defense faied because Massachusetrs 
refused to recognize the nationwide permit under its state mater 
pollurion control pragram.z23 

4 s  with CERCLA, criminal prosecutions under the C W k  anse 
wthout warnmg. EP.4 does not h a w  to pursue administrative or civil 
remedies or notify a person before it institutes criminal proceedings 
under the CW.4 The government successfully prosecuted the 
owners of a mushroom growing operation for illegaily discharging 
pollutants into a stream The discharge resulted from the runoff of 
excess waste water that the defendants sprayed onto their Irngatlan 
fields The excess waste aater flowed into the meam through a break 
~n a berm that surrounded the fieid The defendants who mere 
responsible corporate officers failed to seek out and prevent the 
vmiat,ons 

The CVXs criminal provisians provide a threat equal to that of 
RCRA Prosecutom indicted the .4berdeen and Fort Drum defendants 
for negligently discharang pollutants into navigable waters without 
an SPDES permit Many federal facilities discharge "poilutants" into 
"navlgabie waters.' If they do so wthout or in iialatlon of an 
KPDES permit. they risk criminal prosecurlan 

D. CLEAN AIR ACT 
The Clean Air Act (CAA) attained much of it5 present form when 

Congress amended it in 1977 Congress s recent amendments fur 
ther tightened 11s Stricturei 2 2 7  The A d s  stated purpose 1s To ' pro- 
tect and enhance the quality of the Nation's air resources ED as to 
promote the public health and welfare and the productive capaclti 
of Its popularlo" ' ' Z W  
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In support of this goal. Congress charged EPA with developing na- 
tional ambient air quahty standards (NAAQS) for each au quality con- 
trol regmn in the country.szs The Act also charged EPA with develop- 
ing standards of performance for new stationary sources28o and hazar- 
dous air p ~ i l u t a n t s . ~ ~ ~  EPA may prescribe recordkeeping and repor- 
ting r e q u ~ r e m e n t s . ~ ~ ~  EPA must also establish performance standards 
for solid waste Lncmeration units 23a 

Congress amended section 113(c) to impose felony penalties far 
"knowmg" violations of these and other p r o v a ~ ~ n s . ~ ~ ~  Section 113(c) 
also punishes persons who knowingly make false statements or 
tamper with monitoring devices to evade the Act's monitoring re- 
quuements Section 113(c) punishes the negligent releases of hazar- 
dous sir pollutants and other extremely hazardous substances.z36 It 
also punishes persons who knowingly fail to pay fees requued by the 
CA.4 Finally. Congress added a knowing endangerment provi~mn 
to section 1 1 3 ( ~ ) . * ~ ~  Defendants may raise generai and affirmative 
defenses to a knowmg endangerment offense To encourage repons 

819 
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of v~o la tmn~ .  Con@ess added a "bounty provision. which authorizes 
EPA to pay up to $10,000 to persons who provide Information that 
leads to a criminal conviction under the 4c t  z40 

Like prosecutions under other environmental laws, liability de- 
pends upon the CAAs definition of key terms In Adam0 Wrecktng 
Co. 1: LTni!edSta!es241 the government charged the defendant u i t h  
violating a national emission standard far asbestos when It demahsh- 
ed a building The district court dismissed the indictment because 
the standard that the defendant allegedly violated was a t work^ 
practice" standard. Violation of a "work-practice' standard did not 
subject the defendant to crminal sanctions under secnan llY(cXlXr1 
which onl j  applied to  "emis~ion 

The Court's holding avoided the more difficult issue of review 
preclusion Environmental statutes preclude review of standards p r a ~  
mulgated by EP.4 after a statutonl)- specified penod of time 213 In 
criminal cases, review preclusion may violate due process, because 
it denies affected persons the ability to challenge a pollution con- 
trol standard Courts balance the need for finalicy in rule-making 
and uniformity in regulator) standards against the right of persons 
to influence standards that affect them in a criminal proceeding 

E .  mxrc SUBSTANCES CONTROL ACT 
Congress enacted the Toxic Substances Control 4ct (TSC.4) io  

regulate toxic chemicals whose manufacture. distribution. use. and 
disposal present an unreasonable risk of injury to public health and 
the environment 2a6 After it identifies such chemicals. EPA ma) pro- 
hibit their manufacture or regulate them through monitoring and 
recardkeeping requirements 246 Section 16(b) imposes mnderneanor 
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penalties on persons who knowingly or willfuUy violate specified pro- 
visions of 'ISCA 2 4 7  As with other environmental crimes, the TSCA 
only requires proof of a general intent to impose l ~ a b i h t y . ~ ~ ~  

I? FEDERAL INSECTICIDE, FUNGICIDE, 
AND RODENTICIDE ACT 

The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) 
regulates pesticides, herbicides a n d  agricultural c h e r n r a l ~ . ~ ~ ~  Sec- 
tion 14, which contains FIFRAs c m m a i  provisions, punishes knaw- 
Ing violations of the Act.x6a "Knowingly" requires a general intent 
to do the acts that violate FIFRA's regulatory requirements.z61 

G.  RELATED OFFENSES 
I 'Pitle 18 Criminal Olfemes 

P e n o n s  who commit environmental crimes also face hability under 
traditional federal criminal laws.2ez Prosecutors may charge defen- 
dants with conspiracy,z63 aiding a n d  abetting.254 false statements,zsj 

. ,, .,,< , _, . .  

. . .. 
(21 .An? piware B P P I I C B ~ O T  or ather person not lncluded m paragraph (I! 

who knowmgl) viohfei w v  pm\ismn of this wbchapler rhsll be ~ u i h >  of 
a misdemeanor and shall on c~mie t ion  be fined not more than SI.000, or 
Irnpnooned far not mom than 30 d a w  or borh 

'j'Lnlfed States v Corbm Farm S e n ,  144 F SYPP & l o  519 (E D Cal 1. aJJd 578 
FIFRA 9 14Ib) 7 L-SC 5 136Ub) (I8881 

F 2 d  258 (8th Ca 1918) 
*-see Y C l " r r y  & Ramre?, supra note 18 at 413 4s 

321 



MILITARY LAW REVIEW [Yol. 133 

or mail fraud26e in addition to any charges brought under individual 
environmental statutes. 

E L-nnljorm Code oj.Militory Jvstice 

Saldien may incur liability under the Uniform Code of Military 
Justice (UCMJ) as well. A memorandum of undentanding between 
DOJ and the Department of Defense g m t s  military authorities the 
first opportunity to prosecute crimes committed on an installation 
by persons subject to the UCMJZ6' 

Commanders and officers who avoid cnmmal liability under e n w  
ronmental statutes by claiming ignorance of violations within their 
commands and sections could face charges for dereliction of duty 25s 

Soldiers and officers mag face charges under article 02 for violating 
an order or a regulation regarding p011ut10n control 25e They also ma) 
face charges for false statementszn0 and damage or destruction of 
government property 111 

V. LIABILITY UNDER STATE 
ENVIRONMENTAL STATUTES 

Federal em ironmental laws recograze EPA's role in establishing n a ~  
tional standards and states' roles m regulating water. a& and hazar- 
dous waste pollution within their This federal-state 
partnership relieies EPA of the impossible task of regulating pollu- 
tion nationwide and allows states to protect their environments 
Federal supremaq and sovereign immunity limit the ability of states 
to regulate pollution from federal fmiines. These limitations should 
protect federal employees from criminal habdny under state en- 
"LrOnrnental laws. 

16618LSC g1341(1988) ~ ~ ~ L n l t e d S r a r e s r  Gold 47OFSupp 1 3 3 6 ( U D  111 1878: 
Imdicf~ng corporation and I ~ S  officers for making false repre~enlatlon~ to €PA! 

"'Memorandum of Lndenlandmg Belieen the Uepanmenb of Jusnce and Defense 
Relating to the l n i e i f i g a t l ~ n  of Crimes Over Which the Two Departments h a i e  Can-  

nier reqiiiremenf~ and pens 
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A .  FEDERAL SUPREMACY 
The Constitution and laws of the United States are the supreme 

law of the land lea The Supremacy Ciause shields the United Stares, 
and its activities, from direct state regulation unless Congress pro- 
vides "clear and unambiguous" authorization for state regulation m( 

Congress may wave federal supremacy to ail. or specific. state 
regulations For exampie, Congress may require federal activities t o  
comply with state rollution control standards yet shield federal ac- 
timties from state civil or criminal enforcement of those re- 
quirements265 As the Supreme Court stated in Hamock c Pain 

Given agreemenr that section 118 makes it the duty of federal 
faclimes to comply with state-established a x  quality and emis- 
sion standards, the question is "whether Congress mended 
that the enforcement mechanms of federally approved state 
implementation plans, in this case permit systems. would be'' 
avaiiable to the States to enforce that duty168 

Congress may determine that "incidentai regulatory pressure LS ac- 
ce@able, whereas direct regulatory authority 1s not."267 

B. SOVEREIGN IMMUNITY 
Federal employees also receive protection from state prosecution 

unler the doctrine of sovereign immunity Sovereign immunit? is a 
Juricially-created doctrine, it is not based on the Supremacy 
Claise261 The Cnited States and its msrrumentahnes are Lnmune 
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from suit absent an express warier of soiereign mmumr) by  con^ 
g r e s ~ ~ ~ ~  Sovereign immunity prevents all wits against the Cnited 
States. including those by Courts strict y construe ivairers 
of immunity in favor of the soiere~gn absent clear and unambiguous 
congressional intent to the contrary2" 

Although courts and commentators occasiana.ly use the terms ~ n -  
terchangeably. sovereign immunity and federal supremac) require 
separate analysis. Congress could waive federal supremacy to state 
regulation but retain smereign immunity to st i te c in l  or criminal 
sanctions to enforce those regulations 2i2 

C. FEDERAL FACILITIES PROVISIONS 
Congress waxed federal supremacy and sovereign immunity in 

varging degrees in the federal facilities prorisions of each en- 
vironmental statute. The language of the waiwm. interpreted in light 
of each statute's purpose and le@slatwe h m o v ,  determines whether 
states can cnmmall) enforce their emironmental laws against the 
Cnmted States 

1 Resource Cansan'arion and Recovery ACI 

RCRA establishes national standards for hazardous waste manage- 
ment and encourages state3 to implement programs >-> States may 
apply to EP.4 for approval to operate hazardous waste piails m l e u  
of the federal program 214 EPA approves state plans that P W  
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equivalent to RCRA. consistent with RCRA and approved state pro- 
grams, and adequately enforced States may enacc more stringent 
standards than RCRA requires.270 State action under an EPA- 
approved program has the same force and effect as action taken by 
EPA 2i7 Over forty states have recewed final authorization for their 
RCRA programs z78 

The federal-state partnership estabiished by RCRA allows some 
argument that Congress authorized states to regulate federal 
facilities However, neither RCRAs structure nor the language of 11s 
federal faclimes prov~smn indicates Congress s clear and unam- 
biguous intent to subject federal agencies 01 their employees to State 
crimmai prosecution 

Section 6001, RCRAs federal facilities provision. waives federal 
supremacy to ail state substantive and procedural 
Cnmmal penalties are not "requrementi" They are "sanctions" or 
the meum by which states enforce their iequirements.2al 
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Interpretrng "sanctim~" to mean criminal penalties follows from 
R C R k  waiver of sovereign ~ m m u m t y  m the second clause of E ~ C -  

tion 6001 Cong~ess clearly and unambiguously waived sorereign m -  
mumty only in those mstances m which states use "process and sanc- 
tions" to enforce iqunctive relief z82 Thus construed, RCRNs waiver 
of federal supremacy does not exceed Its waiver of sovereign 
immunity 

Interpreting "requirements" to include criminal ~ a n c t i o n ~  results 
in section 6001's waiver of federal supremacy exceeding its waiver 
of sowreign mmumty Congress would subject federal facilities to 
all state criminal provis~on~ but only waive sovereign immunity to 
state sanctions'' (criminal or civil) to enforce injunctive relief 2*3 

Under this interpretation. federal facilities would be subjected to 
state criminal "requirements," but states would have no recourse 
when federal facdities violated the Criminal provisions 

The legmlative history of RCRA establishes that Congress Intend- 
ed to  waive sovereign immunity to iryunctive relief and criminal and 
civil sanctions to enforce that Congress drafted sectmn 6001 
to clarify the issue5 created by Haneock ti n a i n  In Honcuck,  th? 
Court held that state Clean Air Act permits \\ere procedural re- 
quirements'' and not within the Act's waiver a l  federal supremacy. 
which Congress limited to State "mbstontiue requirements 281 

Section 6001 waives federal supremacy 10 all substantive and pro 
cediiral requirements At most, section 6001's language indicates 
Congress's ~ntenr.  foliowing Hancock, IO subject federal facilities t o  
all state procedural requirements. such as permits. licenses. monitor 
ing and recordkeepmg. It does not allow states to enforce those re- 
quirememi against federal facilities with criminal sanctions. 
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The parenthetical modifying procedural requirements in section 
6001's waiver of federal supremacy further demonstrates cangres- 
sional intent. It specifically includes permits and reports within pro- 
cedural requirements, indicating Congress's intent to overturn Han- 
cock. It also waives federal supremacy to  "sanctions'' used to en- 
farce injunctive relief, thus complementing the waiver of sovereign 
immumty to state injunctive relief and any sanctions needed to en- 
force injunctive 

The Medical Waste Treatment Act's (MWTA) federal faclimes pro- 
vision provided conclusive evidence that Congress knows how to  
select "clear and unambiguous" language to waive soverew mmum- 
ty to state crimmal penalties 281 Although the MWTA expired in June 
1991, its language stood in stark c o n t m t  to that of section 6001. Sec- 
tion 6001 is not a "clear and unambiguous'' waiver of federal 
Supremacy or sovereign immunity to  state cnmmal prosecution 28B 

Critics of the strict judicial treatment of federal supremacy and 
sovereign immunity waivers ignore the realities of a democmtic fonn 
of government. Waivers of federal supremaw and mvereigm unmum- 
ty hare important Only Congress has the authority 
to waive federal supremacy and sovereign ImmunityzQo 

*soWalterr 751 F2d at 978 Cf. hleyer b U S  Coast Guard. 644 F Supp 221. 223 
(E D U C 18861 ("Congress did not intend for federal facilities t o  he subject to c i i i l  
penalties In fact C m w m  rejected a Haure of Represenfatires bill which speeificalli 
authorized the granting of civil penallies and instead chose to adapt the Senate bill 
which made no mention of waiving saiereign immunity for c i w l  penalrie~ 1 But me 
Ohia L Dept of Enemy 689 F Supp 760. 761-65 (S D Ohio 1088) 

*WCP m h o  note 312 ' In shon Canmess demonstrated that I[ k n o w  how fa select 
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Requiring the  use of  clear and unambiguous language ensures that  
t h e  dec is ion r e m a i n s  w i t h  Congress  a n d  not t h e  C O U ~ S ~ ~ ~  It also 
e n a b l e s  m e r e s t e d  part ies  t o  exert t h e i r  influence through  the  
legis lat ive process Cons idered  in th i s  l ight.  Congress ' s  inabil i ty  or 
unw-illingness to a m e n d  s e c t i o n  6001 w i t h  language that  c lear ly  and 
unambiguous11 wahes sorere~gn i m m u n i t y  IS tellmg.2e1 It prevents  
courts from doing EO \ la  a contorted or nove l  constructmn 

Federal e m p l o y e e s  h a v e  l ittle cause for celebration, however .  Con- 
gress  has  cons idered  a m e n d i n g  section 6001's wairer of s u p r e m a c y  
a n d  immunity to allow state cnrnmal prosecutions of f e d e r a l  
e m p l o y e e s  T h e  language of H R. 1056, in troduced  but  not e n a c t e d  
dur ing  the 1st Sesaon of the  l0lst Congress ,  clearly and u n a m -  
btguously indicates  congress ional  intent  to  subject  federal  e m p l o y e e s  
t o  s t a t e  cr imina l  s a n c t i o n s  while r e t a m m g  sovereign i m m u n i t y  for 
federal  agencies 203 

2. Clean Wafer Act 

W h e n  it enac ted  t h e  Clean Water Act.  Congress e x p e c t e d  s t a t e s  
to  brmg t h e  ma~orl ty  of  e n f o r c e m e n t  a c t m m Z Q 6  States  that  want  to 
operate  u a t e r  pollution control  programs s u b m i t  p lans  t o  EPA for 
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approval 205 States programs may impose more stringent standards 
than EPA requires 2nB EPA retains the authority to monitor and en- 
force state permit programs.28' Approximately forty states operate 
EPA-approled programs.2e8 

Section 313 wanes federal supremacy to all State requirements. ad- 
mmietrarive authority. and process and s a n ~ t i o n ~ . ~ ~ ~  Congress 
qualified section 313's waiver of sovereign immunity so that federal 
employees are not personally liable for civil penalties. The United 
States is only Uabie for state cmil penalties imposed to enforce a court 
order or process 

Secaon 313's language 1s ambiguous with respect to state criminal 
penalties. Congress could ha t e  intended to expose federal facilities 
to state criminal sanctions. but the language a i  section 313 does not 
clear11 and unambiguously indicate this Intent. Although the waiver 
of supremacy to process and sanctions might support such an asser- 
tion. the legislatne history of section 313 indicates otherwise 

Congress amended section 313 to overturn the Supreme Court's 
holding m Hancock II Pain. Congress intended to waive federal 
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supremacy and smereign imrnumt? to the same extent that it waived 
them in section 6001 of RCRA 300 Desmte laniuaee m section '311's . I _  

waiver of supremacg subjecnng federal facilities to process and sanc- 
tions Congress onl) intended to subject federal facilities and 
emplo?ees to state 1qunc tne  relief and sanctions to enforce that 
relief. Section 313 does not subject federal employees to  state cr~rninal 
sanctions. except to  enforce injunctiie relief do: 

3 Clean A t r  Act 

States have prunary responshhtp for regulating air pollution under 
the CAA Once EP.4 established national ambient air qualit) smn 
dards. states submitted plans to implement. maintam and enforce 
those standard5 in each air qualit> control region within the state j ' 12  

The C.4A preempts state iegulanon of "en motor vehicles.31'' motor 
vehicle fuels and additires and aircraft and aircraft engines 

Although a state rnplementatmn plan (SIP) may L ~ P O S C  more 
stringent requirements than EP.4 requires. SIPS do not have to pm- 
vide for criminal enforcement of their standards in order t o  reieiw 
EPKs appro~al  ln6 Consequently. several SIPS impose no ~iiimiial  
sanctions for air pollution Others do not punish permit \ idationi 
or emiss1on5 without a permit 'lm 

As it did with the federal facilities pro\ mons of KCRA and the C\V.4 
Congress amended section 118 of the CAA. following H a , ~ e w i i .  to 
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expand its waiver of federal supremacy and sovereign immunity.308 
It chose language very sunliar to that of Section 313 of the CWA Con- 
gressfurtherrefmed that language with its 1990 amendments to the 
CAA.300 Section 118's waiver of supremacy subjects federal facilities 
and employees to state and local requirements, fees, administrative 
authority, and to  any process and sanctions Q1O Section 118's waiver 
of sovereign immunity is equally broad, with the qualification that 
federal employees are not personally liable for state civil penalties 

Section 118's language and le@slatwe history do not specifically 
address criminal liability. The le@latwe history of section 118 in- 
dicates that Congress did not intend to make federal emplogees per- 
sonally liable for State c l i i l  or criminal penalties 911 Wherher Can- 
gress intended to  treat criminal sanctions as it did civil liabilit), or 
never considered the issue, the result 1s the same The language and 
history of section 118 do nor indicate a clear and unambiguous in- 
tent to subject federal employees to state criminal sanctions 

'"BClean Air k t  Amendments of 1990 Pub L Vo 101 549 5 IOl!el IC14 Stat 1409 
3,'' Each department agencl. and inrtrumenraliri a i  the execuii,e. Iemrlame 

and judicial bnneher offhe Federal gorernmenf and each oiiirer agent 
o r e m d o i e e  thereof shall be rubiecrto. and c o r n ~ l i  nirh 811 Federal State 
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4 ,Medical Wmte Packing Act 

Section 11006 of the Medical Waste Tracking Act (MWTA), which 
expired in June 1991. subjected federal employees to state criminal 
sanctions3L2 It demonstrated Cangess’s ability to clearly and unam- 
biguously wsive federal supremacy and sovereign immunity to 
criminal sanctions Although Cong?.ess has not waived federal 
supremacy and sovereigm lmmunity to state crlmmal sanctions under 
the RCRA. CNzA or CAA, federal employees may not be able to rely 
on their federal facilities provlaons much longer Section 11006 s 
waiver probably represents the future for federal employees H.R. 
1056 LS funher evldence of the legislative trend 

D. OFFICIAL IMMUNITY 
Analysis of the federal facilities provisions in environmental 

statutes does not entirely r e s o l r e  whether federal e m p l o y e e s  ewoy 
rnrnunity from state criminal p r o s e c u t i o n .  A second issue is the 
d e g e e  to which federal supremaq-to the extent that Congress has 
not walved it-protects federal employees from state criminal p r n ~  
secutio” 313 

Federal supremac) only shields federal officials from state criminal 
prosecutlo” when theu actmns are necessary and proper  to the per- 
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formance of their federal duties.314 Although the majority of eases 
involve state criminal p ro~ecu t ion~  of federal law enforcement of- 
ficials carrying out thelr federal functions,g1E federal supremacy pro- 
tects all federal employees.31n 

To determine whether a federal employee was performing federal 
duties, courts look to  several sources. A specific federal law authonz- 
mg the employee's duty will ~u f f i ce .~"  Any duty derived from the 
general scope of an  employee's duties under the laws of the United 
States is a "law" under the Supremacy Clause31n The only cases 
holding that federal law authorizes criminal aetivxyper se are those 
involving federal agents engaged in undercover operations.31n 

In the broadest sense federal employees carrying out the federal 
function-training, maintenance, research and development, mum- 
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tions manufactuling-act pursuant to federal law though no specific 
statute or regulation authonzes them activity Mr Cam had no speclfic 
Statutory authority far disposing of waste paint, but he did so pur- 
suant to his duties as a range maintenance foreman. His work un- 
doubtedly included the duty to  clean up the firing range. The Aber- 
deen defendants generated and disposed of w u t e  in the course of 
their federal duties developing chemical weapons. 

The more difficult issue 1s whether federal employees can prove 
that they had an honest and a reasonable belief that their actions 
were necessary in the performance of their duties.320 Errors in judg- 
ment wiii not subject federal employees to state cnminai prosecu- 
t10n.321 A federal marshal's decision to release tear gas into a crowd 
causing a riot and the death of two persons did not subject him to 
state cnminai prosecution though the decision may have been un- 
wise He had a reasonable belief that his actions were necessary to 
carry out his federal duties 

Although errors in judgment do not subject an employee to state 
prosecution, the belief must be r e a s ~ n a b i e . ~ ' ~  Mr. Can might have 
dlfficuity provlng that his duty to maintain the Fort Drum f m g  range 
required him to dispose of waste paint in a pond. The Aberdeen 
defendants also might have dlfficuity justlfying t h e r  actio- in dump- 
ing hazardous wastes into chemical sumps and storing hazardous 
wastes in a shed as being reasonable actions to carry out their duties 
of testing and dereloping chemical weapons 

The issue ufl be one of f h t  impression far the court that addresses 
it. It also will be fact-specific. and it may present enough difficulties 
to dissuade a state from prosecuting a federal employee for state en- 
vrronmental cnmes absent a clear and unamblguous waiver of federal 
supremacy and sox-ereign immunity 

for personal ~nrereri. m&e or actual ciiminal mfenf), Clifton I Cox 548 F Zd i ? Z  
727 (8th C a  1877) (agents rnlsfaken behd  that  decedenr shot hls partner supported 
his action m shooting and killing SuSpeeri 
3**1n m WcShnae 238 F S u m  at 273 
"'Lon# 83: F2d ai 745 
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E .  STATE PROSECUTIONS ON 
FEDERAL ENCLAVES 

NOT all federal activities occur within the criminal jurisdiction of 
a state. Some actiwties occur on federal enclaves-areas over which 
the United States exercises exclusive le@slative jurisdiction. In ad- 
dition TO any protection that they receive from federal supremacy 
and sovereign immunity, federai employees also receive protection 
from state prosecution when the alleged environmental crime oc- 
curs on a federal enclave 324 

Legdative authority LS a distinct concept from federal ownenhip 
interests in land. The United States exercises authority over land it 
owns under the Property Clause, but that authority does not pre- 
vent states from enforcing their criminal and civil laws on federal 
property when the l a w  do not conflict with federal law 9s5 Although 
the United States has only a proprietal interest in the vast majority 
of its land, many DOD activities occur an federal enclaves 326 

Exclusive legislative authority also diffels from federal supremacy 
to state regulation 327 Federal supremacy preients a state from 
regulatmg federal activities that occur within its junsdictmn Federal 
enclaves are not within a state's legulative authority even though 
they are physicallg situated uithin a state's territorysz8 States lack 
authority to legzlate, and thus regulate and sanction, activities that 
occur on federal enclwees 

The Can~ersshall haw h r e r  I~loexercrnePiclv~rirLegzslafion mer 
all Places purchased b) the Consent of the  Legslafure of the State 8n n hich the Same 
shall be for the Erection of Fons. 41aganner. hnenalr dock Yards. and other needful 

fmm ifate p r u ~ c u f i o n  because exelyiiie jurisdiciian applies to the entire enelaie 
and notjuit  those ~ o m o n i  used for federal pu~paser Black Hills Power P Light Co 
5 U'anberger, 806 F2d 665 (8th Or) .  cert drnird 464 U S  816 (196i) 

p'3L S Conit 811 11 5 3 cl  2. ses Kleppe \ Yea Mexico 426 U S  529 641 43 (19i6) 
IholdingthatieOslariieiunrdictionaierland. nithinaState 'hasnothmgra do uifh 
Congress pouen under the Propert) Clause '1 

,'*A ' eromietal intererr indicates some ownenhm interest 10 the land The Lnaed  
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Congress may adopt state lam as federal law or allow state laa and 
authority to operate on federal enclaves It often does so to fil l  mids 
in federal lax When Congress adopts state law or allows stateb 10 
enforce their laws on federal enclaves, it uses precise statuton 
language that differs from the language in the federal facilmes pro- 
YNOZIS of enilrOnrnentai iaw5.320 

The federal facilities promsmns in federal env~mnniental statutes 
do not explicitly allow State environmental programs to operate on 
federal enclaies Implicitly. they may adopt state law not because 
the concepts are synonymous, but because the considerations that 
motivate Congress to mmve federal supremacy to state regulation 
also may cause It to adopt state law far federal 

In Howard i Conmisszoriers of Loucsoille~~31 the Supreme Court 
held that states may disregard the state-within-a-state fiction of 
endaxes if the exercise of state smereignty does not interfere nirh 
exclusive federal jurisdiction on the enclave 132 Although Hiiiiani 
places encla~es nithin the smereignty of a state. exclusire jur isdic~ 
tmn mer the enclaw remains with rhe United States unless modified 
by statute 133 

HoiLard inrolred the annexation of an ordnance pian1 in the Ci t?  
of Louisville Louisrille aan ted  to tax the income of government 
employees who aorked at  the plant This exercise of state aurhont? 
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over the enciave did not interfere with exclusive federal junsdiction, 
because the  Buck Act allows states to tax the income of federal 
employees who work on enclaves.334 Howard does not provide prece- 
dent for state annexations of federal enclaves 335 

Nor does Houard provide precedent for rhe exercise of state 
crimlnai Jurisdiction on federal enclaves State prosecution of enclave 
activities interferes with exclusive federal jurisdictmn.386 Congress 
has only allowed state civil laws t o  operate on enclaves. Although 
Congess adopted state fish and game laws as federal law on enclaves, 
the laws are criminally enforced by federal o f f ~ i a l s . ~ ~ '  State courts 
continue to recognize this hmn on their inability to prosecute crimes 
that occur on enclaves.338 The limitation should apply with equal 
force to a state's prosecution of environmental cnmes on an 
enclave 

The government has used Hou'ard to extend state benefits to 
residents of federal enclaves.340 Enending state citizelwlhip to enclave 
residents to ailow them to vote does not interfere with the exciuswe 
legdatme jurisdiction of the United States Stare prosecution of 
enclave aCtlwtieS does It forces activities under the exclusive 
Jurisdiction of the federal government to comply with state regula- 

3"ld at 627-29 (noting that Congres enacted the Buck Act  t o  a l l m  state laxarlon 

- I  

b d  not chdleng; ament ion  &d ihere  potential for fncfioa % v u  much mater k c a u r  
annexation m\ol\ed a key mil i tap bare rather than a 

" 'Steiart  & Co \ Sadrakula 309 ES 04 101 I194O) [ While excIuii\e federal 
juriidiction attaches state courts are aifhouf power t o  punish for crlmer committed 

mew ordnance plant ) 

the illegal dioposal 01 hazardou 
failed I o  P ~ I P  that the ledera 
some areas did not ha\? ~XCIU 

""see '.Y Eianr v Corm*". 
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Lory Assuming that federal fachnes  pronsmns 1"- 

dicate Congress's intent to subject iederal activities on enclaves to 
state regulation. State cnminal enforcement of those regulations does 
not necessaniy follow 

Congress enacted the Assimilative Crimes Act (AC.4) to  iill gaps 
in the federal criminal code apphcable to federal enclaves and to  con^ 

form the criminal law of federal enclaves to that of the state m which 
the enclave The ACA recogmeea a state's meres t  m  con^ 

trolling cnmmal activity within Its territory by adopting state la%% 
for federal enclaves It does not allow states to  enforce thelr cnrnmal 
laws on federal enrla\-es.~43 

Environmental crimes an federal enclaves do not escape pumsh- 
ment. as the Aberdeen prosecution 111utrates Federal environmen- 
tal scatutes and their criminal proiismns reach encla\es. To the cx- 
tent that federal faciliiies proiiaons subject federal actwities on 
enclaves to State regulation, the prori~ions - o d d  allow the assmula- 
tmn of state environmental cnmmal sanctions as the federal law of 
the enclave 3 4 4  They would not allow state criminal enforcement of 
those sanctions on the enclave 

I? EXTRATERRITORIAL STATE 
CRIMINAL PROSECUTIONS 

The iinal way in which state environmental criminal prosecurions 
might reach federal employees an an enclave E extraterritorially The 
issue would arise when pollution from an enclave harmed a surroun- 
ding cornmunit) or an adjacent state The affected state might  ai^ 

. .  . 
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tempt to assert Lts criminal jurisdiction extraterritorially over per- 
sons who caused the pollution an the enclave. 

The scenario 1s likely t o  occur The effects of pollution often ex- 
tend beyond the immediate area in which it on@nates. Air poilu- 
tion provides an obvious example because the  iiiegaiiy discharged 
pollutants will travel far beyond the enclave's boundaries. Illegal 
discharges of pollutants into navigable waters that Tun off of the 
enclave will reach communities outside the enclave. An illegal 
duposal of hazardous w t e s  also can affect surrounding cornmumties 
when It contaminates under5ound aqulfers from which surrounding 
communities draw their water supply. 

States may have difficulty exercising criminaljunsdiction over per- 
sons on federal enclaves, despite the fact that the resuiting harm or 
effect from enclave pollutmn occurs within the territory of a state. 
States exercise criminal jurisdiction o ~ e r  offenses that occur outside 
their territory if an essential element of the crime occum within the 
state's junsdstmn.  A typical statute allows the exercise of criminal 
Jurisdiction if the  conduct OT the remlt. both of which are elements 
of the offense, O C C U ~  within the state.345 

Although state courts liberally construe criminal elements to find 
some connection with the envmnmentai statutes present 
unique problems. Federal environmental statutes, which serve as 
models for state programs, regulate pollunon at its source Congress 
structured the statutes in this manner to  ease enforcement bv 
eliminating the need to trace pollution from its result to its source 347 

'Tee  Model Penal Code 8 1 03il)(al iPmpmed Offlcral Draft  1962) i '  a person may 
be convicted under the law of this State d either the conduct that IS a n  element 
oftheoffenieartheresultthat15iuchanelemellroccuarlthinthirSfafe'),h'JSA 
2C 1-3 ( B person ma) be convicted under the law of this State of m offense corn- 
mirted by his OK" conduct 11 (11 either the conduct r h i c h  IS an element of the 
offense 01 the result r\hich is such an element occnis within this atate' 1. Q ~ O  State 
v Sehaaf 234 Neb 144 449 K U-2d 762 11988) lKebrm!a court has Jurisdiction aver 
crime a h e n  ersennal element 1s committed 01 oecun m Kebraska) 
"'"Cf. State v Sanden. 230 U J Super 233 563 A 26 354 11989) IKeu Jersey had 

Junsdlctlon to  tw mother for endangering the welfare of a child because defendant 
boarded bus m Nea Jersey for express purpose of abandoning her baby in Philadel- 
phia 1, Peoples Harvey, 174 hlich App 58. 435 UWZd 456 11989) (Though defen 
d a m  retained child m mothe r  state. kllchigan had junsdc fmn  over pmental kidnap- 
ping because effect of lnfentmnal retention of child m violation of cusrod) order oc. 
euned  ~n Michigan) 

d"See Enif1 Pmrecfian Agenw 1 State Resource Conrml Ed PZIPI Callfornm 126 
L S 202 203-07 iL976) Idlscurslng Congres3's complete dissafl~facllon xlth former 
%enlOn of CU'A and Its decision to impaie effluent limitations on pmnf S O U ~ C ~ J  and 
thus ' facrlifate enforcement by making II unnecessar) co work backxard from an 
OrPmUUled bcdr  of Water to determine r h c h  mint sources e respamble and a h c h  
must  be abated' 1, ssr ais0 Glenn. mpm note 24 81 841 44 (dscumng  Refuse Act 
pemssynfem. which aa rmnoua l lve fo r~ f r  time becauSeIrimpoiedJpecific effluent 
l lmlfalion~ on mdlndur l  polluters) 
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The result of pollution would reach state territory The LSSW IS 
whether that result IS an essential dement of a state environmental 
crime 

Arguably, the eiements of an environmental crime occur excIusi~e- 
ly on the enclave The criminal p r o ~ i ~ i o n s  in environmental statutes 
punish violations, includrng those mvolvmg knowing endangerment. 
Irrespective of the "result Knowingly exceeding NPDES permit 
candmons, transporting or disposing of hazardous waste without a 
permit. and violating state air pollution control standards are crimes 
regardless of the harm or pollution that results. The ~njury. harm, 
or ''result ' caused b) the violation 1s not an element of the offense 

The elements of an environmental crime ~nvolve violation of the 
regulatory scheme. regardless of the effect That interpretation 
agrees with the general approach of public welfare statutes, which 
eliminate harm and cauia~ion as elements They regulate actmtie? 
that threaten the public welfare and punish violations that could 
harm the public m order to prevent actual harm from o c ~ u r n n g . ~ ' ~  

Allowing eurraterntonal application of state criminal sanctions 
would subject actinties on an enclave. or those in a State for that 
matter, to other states' environmental standards An enclave in Ohlo 
would haw to complg not only with Ohm's requirements but also 
with the requirements of adjoining states that pollution from the Ohio 
enclave might reach. 

Federal em ironmental statutes create comprehensive regulatory 
schemes that preempt application of a state's p~llution control pro- 
gram to out~of-state sources In Owellette.360 the Supreme Cour t  held 
that the Clean Water Act preciuded apphcation of Vermont s nuisance 
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statute to a New York pulp mill Although Ouellefle involved a com- 
mon law nuisance suit against an out-of-state source. the rationale 
should at least apply to the extent that the pollution control  pro^ 

m m  of the state exercising extraterritorialiurisdlctlon mposes more 
stringent standards. Control of intentate pollution is primarily a mat- 
ter of federal law. An affected state may have remedies under the 
laws of the state in which the polluting activity 1s located 

VI. LIMITING LIABILITY 
Federal employees have not been the subject of an inordinate 

number of pmecutiom DOJ has prosecuted eleven cnmmai enforce- 
ment actions agamir federal employees and government contractom. 
Of the five criminal prosecutions brought against federal employees. 
four resulted in corn iction and one in acquittal 361 On the other hand, 
these prosecutions probably do not represent the full cnminal liabihty 
of the federal government 

The Aberdeen and Fort Drum prosecutions might haie been avoid- 
ed Both cases resulted from "whistlebloaen"3s3 At Aberdeen an 
employee informed the mstallation's environmental coordinator of 
the violations that ultimately formed the basis of the indictment 
When the violations continued. the employee went to the Balttmore 
Sun and the Maryland State Police The installation commander 
learned of the violations when he read the 

At Fort Drum the worken who disposed af the waste paint return 
ed to the defendant at the end of the day and confronted him with 
their concerns about the illegality of the disposal. The defendant 
responded by ordering an employee to cover the waste paint and 

'"'hat I EniTl  Enforcement J at41 (Yo, 1989)lexcerptmgthe Leitlmonyof Richard 
B I e r M  Assistant Attome! General, Land and \arum1 Reruurces Diision. DO1 
before the Hause Subcommittee on Transportation and Hazardous \larenalr, Com- 
mittee on Enera  and Commerce1 

"'See Hazardous Waste Ye* Apprrioch .\redeli / G  Waraye t k  Resouris Cinoen e 
Lwn o n d R e c o i w y  A d  35 16.40 RCED-US-ll6 J u l  19 10881 (nutinsfhe exh,fenie of 
man serious i i a l ~ f i ~ n ~  of hazardous waste I&/ at federal mililsri and ci\ilian 

f CERCLA CERCLA 5 1001dj 

ddreri by M3 lane F Barrert. mpm note 53 
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f CERCLA CERCLA 5 1001dj 

ddreri by M3 lane F Barrert. mpm note 53 
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pond with dirt .4nother worker subsequent15 reported the disposal 
to his brother-m-law, a special agent with the Depanment of Defense 
and an mtestigation ensued 

These incidents will recur if federal employees do not address the 
underlying issue that they raise. They mdicate that environmental 
compliance was not part of the mission of those installations In 
neither case did federal or state regulators target federal emplo?ees 
or actlrmes far prosecution The) responded to the complaints of 
federal employees who did not have their concerns addressed by 
someone at the mtallatmn. 

An effectite environmental compliance program could have 
avoided these prosecutions. Although the decision to prosecute IS 
essentially a discretimar) judgment,35b federal regulators and pro- 
secutors consider ie~eral factors m determinmg whether to proceed 
w ith criminal charges 357  A program that addresses these factors h 111 
not onls protect federal employees from c r m w d  prosecution. hui  
also ensure that federal activities complg with environmental laws 

A .  ENVIRONMENTAL COMPLIANCE 
PROGRAM 

The fin1 factor that prorecuton and regulaton consider 1s evidence 
of knowledge or intent to avoid environmental laws. A notice of viola- 
tion IS evidence of knowledge, % it was m Cziiled States ,. mhrk when 
the Food and Drug Administration notified rhe  defendant of imla  
tions at  the cornpan! s w a r e h o u s e s  Regulators can easil? reach a 
commander or supervisor with a notice of violation The  PIOIPCU- 
tion the Aberdeen case introduced etidence that state regularors 
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informed the defendants of ridations on several O C C P S I O I I S .  The 
defendants apparently ignored the notices.3is 

Some commanders have wandered whether they would be wiser 
to remain Ignorant of violations at  then installations m order to avoid 
criminal prosecution The answer 1s an emphatic "KO." The respon- 
ab le  corporate officer doctrine and the public welfare status of  en^ 

rlronmental laws require commanders to seek out and prevent viala- 
tmns Deliherate ignorance LS evidence of knowledge. It is also a fac- 
tor that DOJ considers in deciding whether to pursue criminal pro- 
S e C U t 1 0 n . 3 5 ~  

Prosecutors consider the decisionmaking process and the informa- 
tion flow within an organization to determine whether responsible 
corporate officers set the standard for environmental compliance or 
whether they avoid their responnbihties-responsibilit,~~ that only 
they can fulfill because of their paanons and authority Commanden 
view proper information flow or the "chain of command ' as viral 
to accomplishing their units' m i ~ ~ 1 0 n ~ . ~ ~ ~  Commanders and super- 
wsors must integrate environmental compliance into their decision- 
making process. 

Commanders and supeiri~ors must identify key players and thelr 
areas of responsibilnr Key players include environmental coor- 
dinators. legal advisors, public affairs specialists, safet? officers. 
pretentwe medvme S P ~ C L ~ ~ S ~ S .  and engineers Commanden must 
not on15 communicate with each person. but ais0 ensure that the 
specialists communicate among themseites on environmental com- 
pliance issues The specialists must attend tramlng. installation plan- 
ning. and commanders' meetings to q e c r  ennronrnental considera 
rims into agenc? decisionmaking 

Commanders and S U P ~ ~ Y ~ S O ~ S  must activel? supervise then  suhar- 
dinares to ensure that subordinates perform their assigned tasks.a*' 

. .  
I 



MILITARY LAW REVIEW [Vol. 133 

Under Park. commanders and supervisors can delegate duties to 
dependable subordinates. they cannot delegate away their respon 
sibiiity. commanders and supervisors must seek infarmaam They 
must also focus their subordinates' efforts on preventing violations 
involving hazardous wastes and the pollution of water sources- 
violations that are more likely to rhreaten human health and the en- 
vironment and thus incur cnmmal prosecution 

Key players. such as the emironmensal caordmators, need access 
to commanders In fact, all employees with concerns about en 
vironmental compliance need access to commanders Many com- 
manders haie boss-lines or phone numbers that persons may call 
Commanders should open those 1mm to penons with complaints 
about environmental compliance They should learn of violations 
from wnhm their commands and activities and not from regulators 
or the newspaper 

When they receive a notice of nolatmn, commanders and super 
visors must correct It. Although corrective measures may not pro- 
vide a legal defense. federal prosecutors and regulators especiall) 
consider voluntary compliance and cooperation in disclosing and 
remedying violations as factan deciding nhe ther  to pursue 
criminal prosecution Federal regulators ~ 1 1 1  often negotiate com- 
pliance agreements with federal facilities.3i6 The unitary executive 
t h e o v  allows only one option 11 federal agencies refuse to cooperate 
-the federal grand jury. 

Commanders and supervisors also hare a dut) to train subordinates 
at  all lewis for the environmental compliance mission Legal advisors 
have rerponsibilits to assist m the education and training process 
Employees must understand that they place themselves at  risk of 
cnmmal conviction If the) know of a violation and do nothing To 
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avoid criminal liability, employees must report violations t o  their 
supervisor and up the chain of command if violations continue 
Liability will normally extend to more employees than DOJ indicts, 
some potential defendants will become the government's key 
witnesses against those ultimately indicted. 

Legal advisors have a special obligation to law and mid-level super- 
vison upon whom the rules of liability can operate particularly har- 
shly Ignorance of the law is not a defense. These employees normally 
lack access to a legal advisor or a person to  inform them of them 
responiibhties under enwonmental laws. Yet, these employees, such 
as Mr. Cam and the Aberdeen defendants, are responsible corporate 
officen and incur liability while those ultimately responsible may 
escape liability. 

B. BUDGETING FOR COMPLIANCE 
Commanden and supervwon must treat envimnmental comphance 

as they do any other mission. They must devote resources to corn- 
pliance. Federal reguiaton and prosecuton consider the economic 
gam that results from noncomphance as a factor m deciding whether 
to prosecute a violation Although federal agencies do not have 
a profit motive as corporations do, they have budget priorities that 
affect the allocation of personnel and money 

The first area to which commanders and supervisors must devote 
resources is personnel The demands of environmental compliance 
require trained specialists. One or two environmental coordinators 
may be unable to manage an installation's environmental compliance 
promam. Commanden and superv~so~s would not entmst an insida- 
tmn training, maintenance or safety program to  several low-level 
employees. They cannot entrust emironmental compliance to poor- 
ly trained or overworked individuals 

Commanden must also conduct long and short-range planning for 
environmental compliance. They must budget for environmental 
compliance-hazardous waste disposal, asbestos removal, sewage 
treatment-the same way that they budget for construction, 
maintenance, and training. Regulators are sensitive to the compIuL- 
ities and delays of the federal budget process. However, their 
tolerance for budgetary excuses has limits Federal agencies have had 
requirements to budget for envmnmental compliance for some 
time.3a' 

"Wableht. supra note 18 at 10 161 
"'See Office of \lanagement and Budget Circular ho 1-106 (Dee 31. 1971) 
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Congress's ever-expanding waivers of federal supremacy and 
sovereign immunity make budgeting for environmental compliance 
a necessity. Federal agencies can rake the initiative and budget far 
compliance in a way that least affects their other federal mismns. 
OT they can risk ha\mg a court order injunctive relief and dictate 
their budget pnonties. Although federal environmental statutes allow 
the President to exempt federal facilities from environmental com- 
pliance requirements If they lack funds. the President has granted 
only one exemption 

C. ENVIRONMENTAL COMPLIANCE 
AS A MISSION 

The most important aspect of an effective environmental compli- 
ance p r o m  is ieademhip Pohcies. whistleblower hothnes, environ- 
mental compliance teams. special trammg, and budgeting we mean- 
ingless If commanders and supervisors do not send the message to  
subordinates that environmental compliance 1s important and part 
of the missLon Subardlnates know when a commander or supemisor 
1s actually concerned about a matter and when the leadenhip is smp- 
ly going through the motions. 

Environmental compliance does not r equm treatment different 
from any other part of the federal mission In fact, the requirements 
of public welfare statutes and the responsible corporate officer doc- 
trine fit perfectly within the philosophy of command They  em^ 

phaslze authonty and responsibility as the basis of imposng c m m a l  
habihty, the key elements of command are authonty and responsibh- 
ty.36s 

Federal service 1s a public tn1st .3~0 The public entrusts not only 
the national defense, the live4 of Its sons and daughters. and the 
public weifare to the federal government. but aim I t  entrusts  pro^ 
tection of its natural resources Commanders and supervisors must 
view environmental compliance m the same manner that they ~ i e w  
training. maintenance, and safety--as part of their mission As one 
former officer succinctly noted 

Defense LS more than planes and missiles to protect the coun- 
try against an enemy attack. Part of the defense job 1s the  safe^ 
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guarding of the land, timber and waters, the fish and wddlife, 
the priceless natural resources which make this country worth 
defending 371 

VII. CONCLUSION 
Environmental crimes involve federal employees in complex, 

changing areas of the law. Case law is far from settled. Courts have 
struggled to balance federal-state relations and Issues of federal 
supremacy, sovereign immunity, and legislative jurisdiction since the 
founding of the Republic. They have similarly struggled with defin- 
ing mens rea and criminal 

The solution for the federal employee 1s to make environmental 
compliance part of the federal mission. An effective environmental 
compliance program not only achieves this goal, it avoids cnrninal 
prosecutiom The unresolved legal ISSUBS discussed in this article pro- 
vide another reason for "staymg on the c m l  side,'' as one commen- 
tator terms it. and avoiding cnminal mvesagations. Once the process 
beans,  It can sweep any federal employee into its net 

The one constant in the whole morass 1s that enrlronmental pro- 
secutions are here to  stay To federal regulators and prosecutors. en- 
vironmental prosecutions are essenaai to enforcing ennronmental 
laws Society increasingly recognizes the threat of environmental 

Society's mores have changed. For many, "pollution 1s not 
just an unfortunate by-product of an industrialized America-it 1s 

not something that just happens-it IS a crime ' 3 ' 4  

There was a time, not so long ago, when to  many pollution was 
a ''SO what" crime It was cheaper to dump industrial 
wastes illegally and be fined far it than it was t o  properly pro- 
cess those wmtes It was cheaper for cities to release raw sewage 
into riven and harbon than it was to build the necessary water 
treatment faahties. It wm cheaper far atmm to take the wmte 
ail from their can and pour it an the ground than it was to  h a w  
it recycled In point of fact, it zc"s a small enough price 10 pay. 

'Tounci l  on Envimnrnenfal Quality, Eniimnn.~nloI pualitu. 148 (19891 (quoting 
General Thoma D While U S hrr Farce, Chref of Staff 1057-fi0) 

311' Few a r e a  of criminal la* pose more difficulty thanthe proper defmmon of the  
m m  ma required for any pallicular cnme' United Stater I Bailey 441 U S  304. 

l-'Ser Sup-n ""tr s 
"6Remark 

lallonal 4: 

403 (1080) 
I I 

.Q by Dick Thornburgh, Altorneg General of the United Stater Before the 
,~oeisflon of Dlrfncf Atforne~i.  Portland. Maine l.July IS IR891 
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Small enough until miles and miles of beaches were closed 
because garbage and medical wastes had washed ashore Until 
supplies of fresh water became undrinkable Until radioactive 
wastes threatened the healrh of enlire commumnes. Until rast 
bodies of water were changed from cradles of life into crucibles 
of death for innumerable. and ance~thought inexhaustible 
species of 29UatlC llfe 4nd untll governments. a1 al l  I'?YCIS. 

began to respond forcefully to the crime of pollution 
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FACING THE PHOENIX: 
THE CIA AND THE POLITICAL DEFEAT 
OF THE UNITED STATES IN VIETNAM* 

Reviewed by Lieutenant Commander John R Rolph (USN)" 

Vnderstandmg the progression of events that marked America's 
trail to failure during the Vietnam war requires in-depth analysis of 
the Vietnamese people themselves-uho they were, w-hat they were 
fighting for, and a h e r e  they saw their countl?. gomg after years of 
French colonial occupaoon. Facing the Phoeniz 1s a detailed and 
riveting analyse of the evolution of Vietnam from 1945 under colo- 
nial rule to the fall of Saigon in 1975 This compelling and complex 
story LS examined in part through the eyes of those who were there 
during the earliest days of America's interest and presence in In- 
dochina and throughout the war years. multifaceted CIA agents who 
struggled to  understand a culture they aould never quite grasp, am- 
bassadors, statesmen, and them staffs who suspected the motives o i  
the CIA and the many "advisors" Vvashington poured into the coun- 
try to thhart  the ''river of communism"; newspaper reponers who 
were viewed as racing to the doomsday conclusion that the war could 
not be won: and a military machine (tkpified by the likes of General 
William Westmoreland) unwilling to  accept that a political solution 
existed to end a conflict they believed could only be won by raw 
military might. The fulcrum of the book. however, 1s the chronicle 
of Tran Sgoc Chau. a brilliant Vietnamese soldier, straregm, and 
statesman u h o  knew pacification was the on15 strategy that would 
reunite his country, and who dedicared himself t o  this cause Chau s 
gift of incredible insight and energ?. brought him quickly to rhe at- 
tention of both the French and the Americans (in particular the CIA) 
~n Vietnam. but time and time again his wxkable and realistic ideas 
far winning back his country from the influences and destruction 
of communism were ignored by the very individuals in both the 
American and Saigon governments who admired him most. This 
faiiure as the author carefully and thoroughly documents. may have 
been the greatest single failure of the entire conflict. ensuring defeat 
of Amencan and South Vietnamese forces 

y f k r  Phu I 
II lork U 
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Ran Kgac Chau was a fierce Vietnamese nationalist who rose 
through the ranks of his country's fickle mllitary and political systems 
soiely as a result a1 hard work and innate ability From Boy Scout 
m 1942 to Guerrilla fighter by 1946, Chau's brand of nationalism 
found hlm f a t i n g  against coioniahsm with the Viet Xlmnh communist 
guerrillas ~n the jungle wars after World War I1 Chau was not at  all 
sympathetic to the cause of communism but he realized that his goal 
of an independent Vietnam had its best chance through this medium 
called the Viet Mmh For Chau, the Viet Yinhs war against French 
occupation was a patriotic struggle that had verr little to do with 
the cauae of communism. despite the fact that Ha Chi Minh ha& >t i  
leader All Chau cared about was ridding his country of the French, 
any collateral benefit his participation might glean for the cause of 
communism seemed BL nebulous as the communist cause itself at  
ihe time Chau viewed himself as a nationalist dedicated to bringing 
about the expulsum of the French first. and introducing democratic 
prmciples to his country second. To the extent that Ho Chi Mmh 
shared Chau's initial goal the two were "brothers.' and Chau's par- 
ticipation m the struggle was not at  all hampered by the fact that 
Ho Chi Mmhs end result contemplated a communist dictatorship for 
i i e tnam Indeed. the author documents the biens of man) thar 
America missed the opportunity to support Ho Chi Minh m his earl? 
years of struggle against the French. and that It 1s tery likely that 
he was pro-Amencan at  this point Once in power, it wab theorized 
that Ho would be amenable to democratic reform For Chau. n a ~  
tionaiism was the motivating force, and it would continue to be for 
many hean to come. Chau left the Viet Minh strusgle after four ) p a n  
when ~ommunis t  influence began to avershadan nationalistic goals 
and ' meticulously organized tatahtananism" began creeping in from 
all sides Having became firmly anrmmmunist by this point. it struck 
Chau as not at  all incongruous to nowjoin the French in their battle 
against the Viet Ilinh, leaiing fm a later day the struggle for an in 
dependent Vietnam This was rhe essence of the ideological Chau 
the man America would eventually invest its stock in. ani? to ignore 
wrtuall) every dividend the investment reaped 

Chau rose quickiy within the political organization of South Viet 
nam From Province Chief to Mayor of DaUang, and fmali) to the 
position of Secretary Geiieral of the Natmnal Assembly 111 Saigon 
HP was a theorist with real a m l d  experience under his belt that gate 
credibility to everbthing he said and did. both with the French and 
wiih the Americans His experiences in particular that of Province 
Chief. helped him to formulate a philosophy later known as ' pacifica- 
tion." i\ hich offered the onl) real hope of salvation for his cauntr) 
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but which was routinely ignored by his own country's political 
establishment and by the United States as our presence in the coun- 
try increased According to the author, the failure of bath govern- 
ments to appreciate the intricacies of the Vietnamese and to under- 
stand the subtleties of Chau's pacification concept may have been 
the single most critical factor leading to South Vietnam's fall 

Chau's philosophy was simple enough The war against the Viet 
Cang could only be wan by defeating the communist rebels' poiitmi 
structure, and military action was not the way to do that. The key 
to success, Chau reahzed, was winning over the Viet Cong guerrillas, 
not killing them. The guerrillas were generally young villagers disen- 
chanted by the failure of the Saigon government to be re~ponsii-e 
to their needs. They personified the plight of the poverty-stricken 
farmer who had been completely ignored in Sagon. When their gov- 
ernment stopped listening, communism had a fertile breeding ground 
and the Viet Cong recruiters had no difficulty winning members 
Chau knew that the government in the South could win these peo- 
pie back with even the most basic measures of refarm. Simple at-  
tention to their needs and minimal efforts aimed a t  alleviating their 
plight would have mooted the communist effort. Bringing security 
first to a war torn area, fallowed by concrete civic action to improve 
the rice farmen'  lot in life were central elements of the plan Chau 
even created an amnesty p r o m  that would allow the teetenng Viet 
Cong guerrilla to change sides easily without fear of repercussion 
The program worked' It had been tried m a number of provinces (in- 
cluding that over whch  Chau served as pmvmce chef) with excellent 
results. The threat that Chau perceived as the most difficult aspect 
of the pacification program was not winning mer the hearts of the 
Viet Cong guerrillas, but rather defeating the efforts of the hard core 
communist functronary (or cadre) who routinely thwarted the ef- 
fort to reach the individual guerrilla. Born out of this frustration was 
the contrawrsial PhoenisProgram, an Initially legitimate wartime 
tacuc that would later become grossly abused by the CIA to the ex- 
tent that the entire pacification effort would be tarnished and 
rejected. 

Like pacification. the Phoenis philosophy. as espoused by Chau, 
was simple enough. h reach the Viet Cong guerrillas and win them 
back to the cause of the South, a mechanism had to  be employed 
to get by the hard-core communist functionaries who rendered 
pacification impotent. That mechanism was limited. measured 
amounts of force aimed at ehminatmg the impediment. To avoid kiii- 
mg or q u r i n g  innocent civilians and further alienating the farmers, 
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Chau would deploy ' three-man counterterror teams" to ehmmate 
or capture his communist nemeses After all, they were the only 
enemy in Chau's mmd, the remaimng villagers were their innocent 
pawns The author 16 at his best m describing how the competing 
American interests m l-ietnam bungled the pacification effort by 
either completely failing to understand It or, worse. understandmg 
11 but choosing to ignore it completely. The CIA knew the program 
worked. but got lost in the ends 11 sought to achieve typically by 
overemphasizing the counterterrorist aspects of the plan The dip lo^ 
matic community m S a w n .  including the many ambassadors and 
their staffs that filtered through, failed to perform their end of the 
pacification bargain Promoting instability in the South Vietnamese 
government through their inaction to the extent that it deterred Viet 
Cong defection (the haphazard regime of R'ga Dinh Diem perhaps 
best exemphfymg the p~lit ical  morass) LS but one of many examples 
of the L-nited States meptness m this arena Never full> appreaatmg 
the obvious folly m their P U I S U ~ ~ S .  the United States failed to make 
concrete timely decisions in regard to supporting and backing  par^ 

ticular regmes in Saigan Pacificanon efforts therefore had little to 
offer the wavering guerrilla due to  the mstabihty of the government 
that the effort was pledging against The United States military 
presence in Vietnam after 1966 virtually guaranteed that pacifica- 
tion would fail Pacification \%as not a concept the mihtal). communi- 
t) could easily digest As the author clearly notes, miiitary might was 
the amthesis of what the pacifsatmn p105am stood for Unless the 
requisite political reforms aere made that would w n  orer the Yiet 
Cong guerrilla. military might aou ld  be useless Instead of using the 
military m countr) to shore up the sagg~ng Saigon governments 
(thereby aiding the pacification effofl). our government seemed con 
cerned only with generating ' body counts" The surcession of amless 
military missions only solidified the resolve of the communms and 
decimated an) hope of winning them back to the South 

There were those in the United States gmernment intelligent 
enough to know that Chau aas  right. and that the war was nor go- 
ing to be wan on the battlefield The brilliant but ~ontrover~iai  E d ~  
ward Lansdaie of the CI.4 was the most ardent supporrer of Chau 
and the pacification concept Another vigorous supporter was Daniel 
Ellsberg Both men had been in Vietnam long enough to realize that 
the path pursued by the L'nited States was leading to sure disaster 
Both men exhausted themselves trying to convince various pres i~  
dents ambassadors. and military elite that Chau's ideas could work 
if employed properly and immediately They engineered opinion in 
regard to the pacification program more persuasively than any other 
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mdriduals who plaged a role in the war effort. Nerertheiess, they 
would ultimately fa1 because of the United States' inability to under- 
stand the situation They were dealing wnh. By the time the govern- 
ment realized the desperate condition in Vietnam was genuine 
enough to mandate the consideration of viable options such as 
pacf,cat,on. 11 was too late 

The author does an excellent job merging the historical tracks of 
the CIA m Indochina after World War 11, the blossoming of na- 
tionalism in Vietnam during French colonial occupation, the mat- 
t en tne  presidencies of Kennedy and Johnson, and the frustrating 
military missions of Generals Weestmoreland and Abrarns When you 
turn the last page of Facing the Phoenzs. you realize that the fall 
of Saigon in 1976 was anything but "predestmation," and was con- 
tributed to directly bg a large degree of Amencan ignorance, stub- 
bornness. and pure blind ambition \Vithout engaging m wholesale 
personality bashing. Zalin Grant successfully states hls case that the 
Llnited States failed to read the obmaus writing on the wall and 18- 
nored those who knew South \'Letnam and could best interpret far 
us Instead of successful pacification early on in the conflst, the CIA 
would later disfigure Chau's brilliant program by creating murderous 
"provmcial reconnaissance units" that would engage m excesses 
unimaginable to the mdnidual who engineered the concept. The 
Phoenix Program became synonymous with assassination and, thus. 
was widely condemned. Too little too late, the author wisely notes 
Pacification was resorted to only as a last resort rather than the first 
avenue of approach a6 suggested by Chau, and then poorly Im- 
plemented by a confusing mixture of American military and civilian 
authorities By then, failure xas inevitable 

The ultimate flaw of the Phoenzr Program as impiemented by the 
United States was that It strayed far from Chau's original concept. 
and failed t o  grasp Its essehtial ingredient, pacification "[Tlhe pro- 
blem h i th  Phoeniz was that Lt had been taken out of the context 
of Chau's ong~nal mtentmns. It simply wasn't enough to klll the V~et 
Cong officials The Saigon government had t o  counter the com- 
munists' programs with something better And to do that, more dedi- 
cated Vietnamese like Chau were needed ' '  Regrettably. the govern- 
ment of Nguyen Van Thieu would prove completely inept at grasp- 
ing the essence of Chau's ideas, choosing instead to  focus all atten- 
tion on ehrnmatmg political opposition forces rather than concen- 
trating on winning the allegJance of the people through pacification 
related refom. Chau. a former close friend of Thieu, would ultimate- 
ly become his political prisoner, being confined on trumped up 
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charges of collaborating with the communists through his brother 
This patriot turned prisoner turned out to be one of America's most 
pohncal ' hot potatoes' Fearing that suppon for Chau would signal 
dissatisfaction of the Thieu establishment. Waashmgtan did virtually 
nothing to support Lts longtime fnend and ally as he languished for 
years in South Vietnamese prisons. ultimately t o  be turned orer to 
the communists as a "prisoner of war'' .4ccordingly. the fate of 
pacification was sealed just as securely as Chau s prison cell door 

Zalin Grant's well-researched account tracks Chau s story through 
the fall of Saigon his )ears of internment and interrogation in com- 
munist 
by his captors to a "normal life' m Saigon-with strict instructmni 
to "see people" and to "not act like you're under control" Chau 
realized he was being released solely to become an informant for the 
communists The free and democratic Vietnam Chau had dreamed 
of since the late 1940's was never to materiahze and the final chapter 
of his nationalistic quest finds Chau and his family fleeing Vietnam 
w t h  the waves of ' boar people'' seeking their dreams elsewhere 
Ultimatel? Chau fled to the United State? and chase to reside m the 
Los Angeles area. where he woiked in the computer industry and 
ultimately won American cnmnship. 

reeducation camps," through his eventual "repatriation 

The legend of the Phoenix in Egyptian mytholog? dercribfa a 
beautiful bird that lived for five-hundred years and then consumed 
meif in fire, rising reneaed from the ashes as a s)mbol of 
tality The only true P h o m u  to emerge from the Vietnam experience 
IS Chau himself. according to the author, for he alone can hold hi? 
head high knowing that he n e ~ e r  strayed from the truths he knex 
to be self-evident 
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STALAG LUFT 111: THE SECRET STORY* 

Reviewed by Major Thomas K Emswiler'- 

Most judge advocates are familiar with the mowe 'The Great 
Escape." Many can remember scenes of Steve McQueen ~n the ''cool- 
er" or escaping on motorcycle While the heroism depicted in the 
film LS entertaining, it offers little insight into POW life that would 
benefit a judge advocate. Colonel Arthur A. Durand, in his book, 
Stalag Lllft Ill: The Secret Storg. offers such insight 

Stalag Luft I11 IS the camp from which the great escape was made 
Although discussing the escape in brief. Colonel Durand's aim is not 
to  retell that story Instead. he seeks to  provide a look into the day- 
to-day life of POWs. Through interviews w t h  prisoners. guards, and 
relief worken, as me11 as through extensive research. including much 
unpublished material stored in military libraries and other archives. 
Colonel Durand has produced a book that vividly depicts POW hfe. 

While that depiction alone 1s of interest, the books greatest value 
to the judge advocate may be Its anecdotal material. The book fre- 
quently relates prisoner treatment to the provisions of the Gene\a 
Convention of 1929 and contains numerous examples that can assist 
ajudge advocate in both understanding and teaching a class on the 
194Y Geneva Convention Relative to the Treatment of Prisoners of 
War (GPW) 

Stalag Luft 111 was principally an officers' camp for downed 
aTiators. R o m  the point of shoot down to arrnal at Stalag Luft 111, 
all "pass[ed] through the eye of the needle, that indescribably m a i l  
window that virtually all fliers had to pass through " Colonel 
Durand traces a number of therejourneys. Same were notable far 
their relative ease Army chaplain Eugene L Darnel, Jr , had such 
ajourney Chaplain Daniel remained behind with German Rounded 
when his unit withdrew. As a consequence of his compassLon. upon 
capture, he was initially afforded better treatment. Because he nas 
a noncombatant. he expected to be immediately repatriated. he 
never was. Other POWs met brutal mistreatment on their journey 
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through "the eye of the needle'' In some cases, this was at least pan-  
ly attributable to their own conduct Captain Roland L Sargent mas 
aided b) Belgan resistance worker? in an attempt to return to 
England. He was apprehended in Pans weanng civilian clothes and 
carrying no identification HE S U C C ~ S S  in convincing the Gestapo that 
he was a flier and not a spy is given thoughtful attention Others 
were less fortunate 

Many aviators %'ere subjected to violence. intimidatmi. msults. and 
public curiosity in clear violation of GPW Article 13 The Nazis chose 
to pubiicly characterne allied flier? as "Luftgangsten.' Photos taken 
of the fliers when they first a r m e d  at  Stalag Luft Ill.  dirt> and tired 
were circulated m support of this image Man> were attacked  TOT^ 

tured, and even lynched by mobs incited against the 'Luftgangsterr 
Some Germans encouraged this The Westphalian defense minister 
was quoted as saying "pilots who are shot down are not to b? 
protected against the fury of the people I expect from all police  of^ 
ficers that they will refuse to lend their protection to these gangster 
types ' One American pilot was brought before a mob and an official 
asked "Is there a manure pitchfork available to kill this mdividual'" 
Hitler's propaganda minister. Paul Josef Goebbels responded to this 
incident by writing ' I t  seems to us hardl) possible and tolerable to 
use German police and soldiers against the German people when i t  

Treats murderer? of children as they deserve" 

Interestingly. of the captured fliers Colonel Durand has written 
about mait misconduct flowed from civilian-political sources As a 
general rule the militaq treated these POW8 properl) For exampie 
whlie m t r a m 1  to Stalag Luft 111. Lieutenant James Keeffe waa sur- 
rounded by a group of German women workers As they spat and 
swung their lunch boxes at  h m  and the other prisoner?. they pleaded 
with the guard, " j u t  @ve us on? ' The guard fired his machine plstol 
Lnto the air to  protect the pnsanels Later in Lieutenant Keeffes 
journey. when an old man spat on him. a guard chased the man awai 
shouting 'You damned cn.han, get the hell away from these airmen 
and leave them alone' At least they're flahtlna for their cauntri and 
that s more than I can ~ a y  for you " 

In the same spirit, Colonel V m  Lmdemer the camp commandant 
toid his guards. "The Geneva Canvennon IS the basis for our behavior 
It IS against the tradition of the German soldier to i idate the precept 
of lam humaneness and chivalry even against an enem)" In fact, 
most German soldiers mere trained in the GPW, and all were issued 
leaflets that They were required to keep with their pa) books As 
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a consequence, the pnsoners at Staiag Luft iII generally were treated 
well (Durand 1s careful to note that this generalization may not be 
extended to other POW camps). h'onetheiess, even at Staiag Luft iII, 
the GPW was sometimes igmored, violated, and was, in some in- 
stances, impossible to  comply with 

In their prewar planning, rhe Germans never anticipated captur- 
ing such large numbers of prisoners. On average, camps held five 
times thea capacity. Shortages throughout Germany made it drfficult, 
if not impossible, for the Germans to provide the prisonen with an 
adequate diet. h'onetheless, the POWs' diet was at least as good as 
that of German soldiers and probably better than that of German 
civilians. Fortunately, the P O W  were allowed to receive Red Cross 
parcels from the international Committee of the Red Cross (ICRC), 
and these provisions adequately supplemented their diet 

Apparently, throughout the war. the Germans generally respected 
the provisions of the GPW on The ICRC (at least as it pertained to 
aiiied POWs) At Stalag Luft 111, a i d e  from some war related disrup- 
tions in delivery, Red Cross parcels were regularly received. In some 
cases, the Germans even took extraordinary steps to ensure deliTew. 
For example, when the only available mute of delivery was from 
Sweden, by sea, the Germans dedicated two mlnesweepers as escorts 
far a period of nearly SIX months. Late ~n the war, Red Cross trucks 
were allowed to enter Germany in convoy to deliver POW supplie~. 
Even though the parcels contained many items that were ~n short 
supply or nonexistent on the German economy, prisoners a t  Staiag 
Luft 111 noted that the German's sense of honor stopped them from 
Stealing the items Again, however, this sense of honor was not 
uniform throughout ail German POW camps. 

The Germans also respected the GPW's proiisions on protecting 
powers. Pnor to Amencan entry in the war, the Amencans fulfilled 
this role for British POWs. After Amencan entry, Switzerland took 
over this function. Complaints were made to the protecting power 
and m some cases corrections were made. Other times, when the pro- 
tecting power determined that the Germans were doing ail that they 
could, the protecting power refused TO voice the complaint. For ex- 
ample, the coal ration provided to POW was comparable to that given 
German soldiers. Consequently, the protecting power refused to raise 
the pnsoner's objection that the ration was inadequate. 

Shortages in the German economy put the German military m a  
seemingly impossible pomtmn. To fulfill GPW obhgations to  the let- 
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ter, It  would be necessary to undermine the war effort. To not fulfill 
the obllgations would constitute a violation of international law. This 
dilemma is illustrated by camp commandant Colonel Von Lindeiner 
He told ICRC representatives that the POW8 demanded five times 
more than German soldiers received He may have wondered how 
he could be expected to provide POW8 with more than w a ~  given to 
troops in the field In providing clothing, the Germans could not (or 
perhaps did not intend to) comply with GPW requirements Clothing 
seized I" Belgmm was provided, however, and when supplemented 
by the Red Cross and "ne=-of-kin" packages (discussed below). suf- 
ficient clothing usually was available 

The Germans permitted the POW-s to send and receive mail In fact. 
the Germans regularly delivered allied mail more promptly than the 
Americans delivered German mail to German POWs. Addamnally, 
although the 1929 GPW did not provide for receiving packages, the 
Germans allowed the POWs to receive "next-of-kin" packages con- 
taining books. food. clothing. and other needed items every two 
months 

In addmon to the ICRC and protecting power, the Germans also 
allowed humamtanan visits by the YMCA The YMCA supplied items 
such as hair clippers, religious material. books. sports equipment 
and even eyeglasses On one O C C B S I O L I ,  the Germans supplied the 
Americans with matenal requested for cimsroom use a by-name U.S 
command wre diagram (the Americans had asked for a chart to teach 
U S  command structure) 

Despite general comphance w-lth the GPW. there were violations, 
often revere. Many violations were caused by the interference of 
pohtical officials The murder of fifty of the seventy-sut officers who 
made the "great escape'' was directed by Hnler, not the Luftwaffe 
After the "great escape." control of the camps pamed from the 
mihtary to the SS. But, m order to comply wlth the letter of the GPW 
If not the spirit, the SS officials placed in charge were rransferred 
to the Waffen-SS and commissioned as generals Operational Control 
of Stalag Luft I11 remained with the Luftwaffe and on several o c c a ~  
smns they chose to ignore directives from higher headquarters For 
example. when an order was issued that no more than a one day 
supply of Red Cross food would be issued at any one time. a request 
far exception was made by the senior American officer to the camp 
commandant The pohcy was never implemented. After Hitler 
decreed that Luftwaffe pr~sonem were nor to be buried with mhtary 
honon. the camp aau tan t .  Major Simoleit. allowed at least one such 
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bunal The POW was a member of a 50und crew and Slmoieit reason- 
ed that the order only extended to aviators. The funeral proceeded 
even after Simoleit learned that the PO%' was Jewish. 

On reflecting on h a  probable fate, Major Simoleit said, "My future 
LS w r y  clear and simple Either the Germans will shoot me dead for 
treason or the allies will hang me after the war because I was ajailer 
of men" Indeed after the "@at escape," Colonel Em Lindeiner 
was tried and convicted by the Germans. He faked mental disability 
and n e w r  served his sentence. At the war's conclusion. he was ar- 
rested by the British, tned, and exonerated, but spent two years as 
a POW. 

GPW violations did occur in the camps. Alrhough Stalag Luft 111 
was located well away from combat zones both previous and subse- 
quently established camps aere not In fact, toward the end of the 
war, Hitler contemplated using POW'S either as hostages or even as 
human shields against allied bombmg. Near wars end. POWs were 
evacuated to new camps. but because their convoys were not prop- 
erly marked, they were subjected to allied bombing and strafing 

Even at Stalag Luft 111, the Nazi characterization of the allied flien 
as "Luftgangsters" was not without effect Swept away by such pro- 
paganda, guards would occasionall5 subject P O W  to brutal punish- 
ment for minor Infractions. Guards were known to shoot prisoners 
for matters never previously announced as bases for punishment 
Except for these tragic exceptions, punishments usuaII~ met the re- 
quirements of the GPW. The most common was two weeks m the 
''cooler." 

The GPW was aim of direct significance to  the POWs. Colonel 
Delmar T Spwey, who was, for a time, the senior Amencan officer 
at the camp, remarked, "I had but faint recollection of what was 
in the treaty when I arrived in camp bat I knew I t  by heart within 
three months after 1 had arrived There isn't the slightest doubt m 
my mind that we would have penshed otherwise " Copies of the GPU' 
were posted throughout the camp. 

The aliies recognized That it was in their interest to a t  least appear 
to adhere to the GPW. Normal mlhtary courresle~ such as saluting 
were observed One potential crisis over saluring arose when the 
"Hell Hitier" salute was mandated Senior Americans agreed to 
acknowiedge it (in fear of greater SS involvement in the camp). but 
the British refused. The c m ~  was averted when the Germans in the 
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camp chose to interpret the rule as applying only between Germans 
Similarly. the allies generally cooperated at  appells (roll calli). 
because the) realized that noncooperation would only prolong the 
process 

Camp life also included religious activities. educational programs. 
drama. and even publication of a ramp newspaper The Americans 
engaged in numerous self-help projects to improve their compounds. 
but the British usuall) refused to  conduct such projects The sole 
consequence \vas that the Americans generally had better facilities 

The 8111es tiere not entlrelg cooperatire. how-ever, L pon capture 
most were told ' fur you, da \ a r  1st ofer (SIC)  It ivaa not The) en 
gaged m numerous actnities aimed at  harassing the Germans and 
tylng up German resources E x a p e  >vas designated as the camp c 
Dperatlonal function 

Lesser forms of disturbance ais0 had an effect Douglaa Bader an 
English pilot with two artificial legs. annoyed the Germans to b u n  

an extent that they decided to  move him to a higher becurit) camp 
It was wnh ob\ mus satisfaction that he 'sneered as he was led from 
the camp by two columns of armed German guard,. Another favorite 
actwity was "goon baaing ' (harassmg the guards) This included ap 
pearing to play cards or read books in totally dark barracks  when 
the guards made their nightlg rounds and pouring hot water through 
the floor boards on the "ferrets" (guards) underneath looking fm 
tunnels The POWs taunted a German work  men that marched past 
the camp every dag by singing "heigh ho heigh ha it 's off to work  
we go'  After several days the work mea changed Its route Recagnn- 
mg that the Germans were w l l m g  to repatriate POWs who were 
medically unfit one prisoner feigned mental illness Upon repatria- 
tion he wrote back "who's crazy now On the d a i k w  side. one POI\ 
who RBS mentally 111. was demed treatment He was shot and killed 
when he threir himself onto the wire 

The POW3 also engaged m activities of greater significance Diaii 
pllne \\as maintained through a chain of command and the camp w a s  
run as a military unit. complete with mipections 'Legal assstance 
was even provided to PO\% in need of pomers of attome> or finan- 
cial adrice Officers were given advances of pa>. but under the ex 
isting GPW YCOs were not (most of the few NCOs present in the 
camp were thew as officers' orderlies). Because K O s  could onl! 
be paid for superiisory n a r k  and there were no enlisted to  super^ 

rise, the officers lent them m o m )  so that they could purchase sup 
PIES at  the Canteel1 
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All newly arrived pilots were debriefed. and mformatmn of signlfi- 
cance was passed to England via coded letters and casualty reports 
Information was also callecred on the parole walks the Germans 
allowed POW to  take outside the camp. Accepting parole was. like 
now, generally forbidden, but the POW5 accepted parole walks 
because they believed the benefit accrued TO the camp and not to 
the mdiwdual. Radio receivers were obtained and hidden throughout 
the camp. Through bribes to  the guards. cameras were obtained and 
the film initially was developed commercially on the German 
economy Later, darkroom equipment was obtained m the camp. 
Kiumerous tunnels were dug and an enormous infrastructure of 
forgen. uniform makers, suppliers and tunnelen developed. German 
entry into the compounds was monitored openly and continuously 
One time. a German s u p e ~ i s o r  asked to see The log the prisoners 
kept to  keep track of the guards, then left immediately Two guards 
who had left the compound before the end of their tour of duty were 
punished as a consequence. In conclusion. Stalas Luft I I I  The Secret 
Story presents a thoughtful look at day-to-day life in a prisoner of 
war camp It provides many msights, both from the perspective of 
the captor and rhe captive. on the applicaaon of the Geneva PO\V 
Convention Reading it mould benefit any judge advocate seeking 
to better understand these problems The clear prose and narratwe 
style IS a pleasure to read. 
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OPERATION DRUMBEAT* 

Reviewed by Mqor Fred L. Borch" 

O p e r a t t o n h m b e a t  1s a wonderful book It tells the amazing true 
stow of Germany's fin1 submarme attacks along America's eastern 
seaboard m World War 11. The book 1s certainly one of the best "on- 
fiction history books of the last few years. and military lawyers will 
greatly euoy reading I t  

Until the United States entered the war in December 1841, 
Amencan shipping was off-lirnas to  the German U~boa t  packs This 
was a source of anger and frustration to the German submarine com- 
manders, as they ~ a w  clearly that American aid to Great Britain was 
keeping Lt in the war and preventing Hitler s \~c to ry  in the West Bri- 
c a m  depended on the ' bndge of ships ' across the Atlantic far ' much 
of her food, many of her fmished weapons, most of her raw materials. 
and all of her 011 If the U-boat fleet were to smk more ships than 
the Allies could build then the bndge of ships ' would collapse, 
and Britain would be farced to surrender. Without Britain as a mar- 
shalling area. any Allied imasion of Europe would be difficult if not 
impossible 

\Vnh the surface ships of the Kriegsmarine (German Say)) bottled 
up in German poiti by the Royal U a y .  onl) the U boat could take 
the offensive against the Allies. After Germani's declaration of war 
on the L'nited States. Amencan and other Allied shipping could be 
attacked without restraint Admiral Domtz. the head of the I -boa t  
forces. recognized that A m m c a n  shipping could best be attacked in 
United States waters. from K e a  York in the north to Florida in the 
south He codenamed his operation 'Paukenschlag. ' which translat~b 
as ' drumbeat " The name was to reflect rhe operations goal t o  
inflict a sudden severe i r y u ~  on the Amencan enemy' Simultaneous 
initial attacks on American shipping would be a bloh like the per- 
cussion of a timpani stick on the tightl) atretched head of a bras\- 
barreled drum ' The sinkings would not on]) disrupt cargo tramport 
but also would hare a severe ps)cholog1cal effect OperofzonDrun! 
beat tells the stor) of this German submarine campaign I t  argues 
convincingly that the U-boat "blitzkrieg" against American coasral 
sh imin i  from danuarv Juli 1912 \\as 811 "Atlantic Pearl Harbor' - 



lQQl] BOOK REVIEWS 

a catastrophe that was not only greater m magnitude than the 
disaster of December 7,  1941, but was the "American nation's wont- 
ever naval defeat a t  sea:' 

Author Michael Gannon, a professor of history a t  the Univemity 
of Florida in Gainesville, fallows this "Drumbeat" submarine cam- 
paign by focusing an  U-123, the most successful U-boat in the Ger- 
man naval operation, and her commander, Remhard Hardegen. The 
U-boat fleet's motto was "Attack! Advance! Sink'," and Hardegen's 
approach to submarine warfare reflected that motto. A career naval 
officer, Hardegen began his sewice after commissioning as a naval 
aviator, but a near fatal crash took him out of flying. Although he 
walked with a limp and officially was "unfit" far submarine duty, 
Hardegen's aggressive spirit and solid tactics brought him to Donitz's 
attention. When "Operation Drumbeat" was planned. it was 
Hardegen who was hand-picked by Donitz to be a part of the initial 
attack 

A few days before Christmas of 1941, Hargeden sailed as com- 
mander of U-123 from the Kriegsmanne's U-boat pens on the coast 
of France. A few weeks later he was off Nantucket, and on January 
13, 1942, Hardegen's U-boat sank a ship off Long lsiand The next 
evening, the captain and crew of U-123 were at the opening to Yew 
York Harbor, where they were able to see a brightly lit New York 
skyline Before returningro France on February 6, 1942, Hardegen 
and his men sank 8 more ships, for a total of 9 ships totalling some 
53,000 tons. Hardegen and U-123 returned for a second mission 
against AUied shipping in March 1942, and successfully sank another 
10 ships between Hatteras and Key West Hardegen's 19 ships made 
him the most successful U-boat captam of "Operation Drumbeat," 
but other U-boat operations also inflicted staggering losses. Professor 
Gannon shows that the U-boats sank a total of 397 ships in United 
States Kavy protected waters during the first howof 1942, with a 
lois of some 5000 lives Only six U-boats lcere lost. It was a 
catastrophe If It is remembered that no aircraft carriers were sunk 
at Pearl Harbor, that all the United States Xiavy's heavy cruises and 
half her destroyen escaped, and that a mere s h  months later at Mid- 
way the undamaged units inflicted defeat on the Impenai Japanese 
Navy, it is apparent that "Operation Drumbeat" was an "Atlantic 
Pearl Harbor" for the Knited States Navy. Furthermore, It was one 
that could have been avoided, as British intelligence had cracked the 
German naval cipher and had been regularly passing on information 
about German U~boat positions to the United States Navy. The blame 
for the disaster lies not with naval mteihgence, but with naval opera- 
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tions. Just who uas to blame. and why the United States Navy failed 
to defend against the U-boats 18 discussed at  length in Operatcon 
Drumbeat The reader can best judge whether Professor Gannon 1s 
accurate in his investigation of the United States K a y ' s  fighting ef- 
fectiveness and his assignment of blame In any event. what finaliy 
halted the U-boat campaign in rnited States waters uas the crea- 
tion of an effective coastal convoy system. paiterned after that used 
by the Royal Kavy. These convoys drew the U-boats to them iike iron 
filings to a magnet where Ailied wanhips were better able to destroy 
them while repelling an5 U-boat attack 

In addition to telling the true story of the " A t l a n t ~  Pearl Harbor,' 
Operatton Drumbeat details much about the U-boat and its tactics 
Hollywood would have us beheTe that a U boat traveled perpetualb 
ly under water and attacked undersea, also. This IS a myth a L' boat 
could go underwater to escape attacking ships and planes. or to avoid 
rough seas. But it usua11y cruised and fought on the surface. like a 
torpedo boat. it soyaged on the surface of rhe sea because a LCboat 
could go faster and farther an LIS fuel on top of the sea than sub 
merged (U-boat diesel engines had a maximum speed of 18Ih knots 
on the surface as apposed to a mere i 3 knots submerged) It usual- 
ly attacked on the surface because it couid use not only its torpedoei 
but also LtS on-deck 3 7 Cm gun to destroy shipping Sloreoier on 
several occasions L--123 and other U-boats destroyed American and 
allied shipping using only this cannon when all their tarpedoe- here 
expended 

Professor Gannan pamrs a vivid picture of life aboard an U-boat 
Conditions were cramped---sleeping bunks were shared. there a a i  
but one head and no shower, and no p r ~ a c )  for an> of the creu 
There was no central heating system. and rhe f e a  space heaters did 
little to keep the interior of the U-boat warm The cold w a t ~ r s  of 
the Atiannc meant it was cold inside rhe U ~ b o a t .  and fag often 
enveloped the crew On15 the wind was kept out But morale was 
high far the C-boat forces saw themseh es and were seen h? the elite 

Operation Drumbeat is well-researched and written Se\er bor- 
ing. ICS pages reveal a part of the Second World War that has been 
overlooked Professor Gannon IS no apologist for Sazi ideology nor 
does he seek to glorify the German war effort. Rather, he presenf~ 
a balanced accounr of hsrorg BS I t  occurred 
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WAR: ENDS AND MEANS* 
Reviewed by Maor David S Jonas (USMC)** 

A thought-provokmg, witty. timely, and incisive work. this book 
discusser ail aspects of wars, including how they begin, how they 
are fought, and how they conclude. Other significant ingredients of 
war discussed m this scholarly work include the political and material 
conditions of battle, polmcal warfare, Intelligence. and the concept 
of a p t  war. This book reads like a navel, yet 1s witable for academic 
use at any level The joint concern of the authors that our nation 
has collectively forgotten the lessons and meaning of war animates 
every page Designed for laymen rather than military experts, one 
hopes it w i i  be widely read Their timely message concern the clear 
dangers of failure to comprehend the utility of war and the dangers 
of peace. 

Because the scourge of war has not touched American sod for over 
a century, and the study of miiitar) history has fallen out of favor, 
the current generation of Americans treat war as a spectator spo r t  
But war is essentially a nasty business, and Americans must under- 
stand its fundamental nature Equally important is the understand- 
ing that nations have regretted not gamg to war as often as they have 
regretted committing to it. One of the many apropos historical 
analogues uriiized concerns Rome. where durmg Its ascendancy 
military service was considered a privilege of citizenship. Yet when 
the barbarians and imminent destruction loomed on the horizon. the 
Roman leaders would not even consider lifting a weapon to defend 
the city, in fact, they had grown so soft that they could not even 
offer a credible bluff A disturbing parallel 16 drawn to contemporary 
American Society, were we too have grown soft in pursuit of the finer 
aspects of life. Generations of peace have allowed us this luxury The 
few wars we have waged have been on forelm soli. Tne authors assert 
that the burdens of battle have fallen mainly to the lower classes, 
while those who rule do nor serve. Ours begins to look like a 
mercenary army, and such forces have never historically succeeded 
m keeping the peace and remaining subservient to civilian rule 
Sooner or later, the authors warn, we will have to account for thls. 

lmmediately discredited 1s the contemporary love for the siren song 
of peace, which popular notions declare to be the greatest good 
Peace aCtuallV can be a far m a t e r  evil than war. In our centurv. 
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roughly 120 million people h a w  been killed by governments !n times 
of peace, while approximately 36 million have perished m war This 
explains ' the otherwise mcornprehensible Roman saying tHat death 
on the battlefield 1s sweet." The two kinds of peace most commonly 
imposed in the absence or aftermath of war are "the peace of the 
dead' and "the peace of the prison' These kinds of peace involve 
hunger. sime labor, exposure, beatings, gassings. torture. and death 
The peace of the dead 1s attained by kiliing off one's enemies, II hile 
the peace of the prison is accomplished by keeping ones people cap- 
tive. as all Communist states currently do It surely does not take 
much of that type of peace to make war seem a very attiactire 
optlo" 

The next myth the book explodes is that nuclear weapons are mere- 
i) ' ' S C ~ ~ ~ C T O W S . "  Rather they are viable weapons that ave toda) s 
generals mor? optioni. but less time to react The book also shatters 
the idea of the accidental' war by illustrating the artiruiablr and 
deliberate steps that always precede battle 

In startling graphic language the authors depict war as squeezing 
"blood and I r e a w e '  out of a society The stress that ensues a.5 a 
result can have profound results, frequentl) changing the course of 
a nation The key lesson E not to lose a war and thus risk an 
undesirable peace 

The authors state that mar LS more likely toda) than e\er before 
in history, and the) convincingl? explain why the 
a tempting target. We are collectively portrayed to 
tmns of the uorld as the cause of their woes. and modern propagan- 
da neatly sharpens and focuses their hatred Should American dare 
lose a *ar plenty of takers would gladlg occup? our nation "both 
to t a m  its delights and to punish its people An even "lore  sober^ 
mg prediction 1s that the occupien would probably come from a tradi- 
tion accustomed to cmeity Warnings bal%ered b? logic such as this 
pepper the pages and jolt the reader It 1s explained why w a n  w l i  
continue. and why war has been the historical norm and not an aber 
ration Indeed, only our tradition seeks peace as a philosophical goal 
But the next time someone recommends peace the response must 
be. 'Whose peace, and what kind of peace'" 

Another vital lesson driven home b) the aurhori 1s that nations 
are wellbadvised to keep their weapons Hisrory teaches that nations 
armed to the teeth generally can attain a desirable peace. while gen 
tle nations lacking a miiitary power, although truly a w n n g  to peace 
are usually gobbled up b? aggressors Furthermore larger nations 
negotiating on behalf of smaller nations and urging them to accept 
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concess~ons LS a particular pen1 to the small nations The authors com- 
pare the experiences of the Contras and the Israelis and conclude 
that "he who has good arms will always ha\e good friends'' 

This work forces the reader to grapple with difficult philosophsai. 
political. economic, and moral questions with impact on our society 
and reflect the way we prepare for and fight wars. For example, the 
authors claim that military alliances that proiide security for OUT 
abes cause them to thmk and spend less on them own defenses. nhde 
being ultimately counterproductive, Our ail-volunteer military IS 
scrutinized and viewed as turning the inherently political quesnon 
of who will bleed in war mto an economic issue. Thus. we have filled 
our ranks by offering sufficient compensation and benefits. and by 
using slick and Sometimes decepnve advertising to enhance 
recruiting. Because this has resulted in the bulk of our military hail- 
ing from the lower socio-economic strata of society, the families who 
pay the "blood tax" have only a "theoretical connection with the 
policymakers" The authors claim that "this situation IS fraught with 
danger" Economics also has resulted in a mihtary force comprised 
of over ten percent women--a structure without historical precedent 
The authors enncize and question this policy and predict "bitter 
recrimination" when women fall on the battlefield 

Finail>. the authors take exception to our p o i q  against assassina- 
tion On its face, it seems noble not to target a specific Individual 
Yet the compelling rationale advanced in favor of this practice con- 
vinces the reader that our current stance LS dubious. Why should not 
Hitler have been assassinated during World War 11' Who caused more 
harm than he? Why not target Saddam Hussein not%? Is not he most 
responsible for all the suffering? The soldiers who we target far 
destruction are mere conscripts r h o  had no choice about whether 
to enter the fray 

Thus, the authors categarically debunk numerous contempmar) 
Illusions and policies pertaining to w-ai and peace Each section of 
the book reveals brilliant analysis. in depth research, and forceful 
l o w  Replete with witty aphorisms and colorful analogy, the book 
is ais0 exceptionally timely In keeping with their assertion that war 
has not fundamentally changed over the millennia. the aurhon use 
ancient examples that neatly fit toda)'s circumstances 

Stripped to its bare essentials. the book gnes a clear war t i~ ig  to 
our societ) that we must truly understand the nature of the peace 
we seek-not only for ourseI~cs, but for our allies For d we view 
war as anything but an appropriate and viable alternative IO an unac- 
ceptable peace. then we may one day unwittingly settle for a peace 
more hellish than any war we hate known 
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