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PERSPECTIVE
THE MANUAL FOR COURTS-MARTIAL-—1984*

Major General Kenneth J. Hodson**

It is a great pleasure for me to have this opportunity to talk
to you. When I started to make notes for my remarks, I planned
to give you the distillation of my thirty years of experience in
the administration of military justice, tempered somewhat by
the observations of the sages of the law, including some critics of
the system of military justice, both military and civilian, lawyer
and nonlawyer. During my first ten years in judge advocate work,
I thought I knew all the answers, knew exactly what was right
in every case. During my second ten years, I developed a few
doubts in certain areas, During my third decade of service I
discovered that I knew less and less and I had a great many
doubts. Now that I have retired and have entered my fourth
decade, I have doubts about almost everything,

We've had a lot of observations about the system of military
justice from various people. Former Justice Tom C, Clark, speak-
ing for the United States Supreme Court in Kinsella v. Krueger
in 1956, made this comment about our military justice system:

In addition to the fundamentals of due process, it includes protec-
tions which this court has not required a state to provide and
some procedures which would compare favorably with the most
advanced criminal codes.!

Of course, we recognize that this comment was made prior to
such landmark decisions of the Court as Gideon,® Escobedo,?
Mapp,* and Miranda.® In 1960, in the James Madison Lecture at
the New York University Law Center, then Chief Justice Warren
commented favorably upon the Uniform Code of Military Jus-
tice, saying, in part:

The Code represents a diligent effort by Congress to insure that
military justice is administered in accord with the demands of due
process. Attesting to its success is the fact that since 1051 the

*This article was adapted from the first Kenneth J. Hodson Criminal Law
Lecture at The Judge Advocate General’s School on 12 April 1972. The
views expressed are those of the author and do not necessarily represent the
views of any governmental agency.

**Chief Judge, United States Army Court of Military Review.

! Kinsella v, Krueger, 861 U.8. 470, 478 (1956).

® Gideon v. Wainwright, 372 U.S. 335 (1963).

* Escobedo v. Illinois, 878 U.S. 475 (1964).

* Mapp v, Ohio, 367 U.S. 643 (19

* Miranda v. Arizons, 884 U.S. 435 (1966)
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number of habeas corpus petitions alleging a lack of fairness in
courts-martial has been quite insubstantial, Moreover, I know of no
case since the adoption of the Code in which a civil court has {ssued
the writ on the basis of such a claim. This development is
undoubtedly due in good part to the supervision of military justice
by the Court of Military Appeals.’

To the contrary, however, is the comment of Justice Douglas
in the O'Callahan case in 1969:

[Clourts-martial as an institution are singulazly inept in dealing
with the nice subtleties of constitucional law. . . . A civilian trial,
in other words. is held in an atmosphere conducive to the protec.
tions of individual rights, while a military trial is marked by the
age old manifest destiny of retributive justice.”

There are also many comments by persons other than Supreme
Court Justices. In a recent issue of the Student Lawyer Journal,
a young woman law student concluded:

. that injustice does indeed oceur in military courts and that the
maintenance of military discipline through a commander's exercise
of judicial discretion is responsible for that injustice.*

Senator Birch Bayh of Indiana, in introducing legislation
which would make major changes in the Uniform Code of
Military Justice, stated on the floor of the Senate on March 8§,
1971:

The main thrust of this bill is an attempt to eliminate completely
all danger of command influence, the possibility—or even the
appearance—that the commanding officer of an accused man could
affect the outcome of his court-martial. . . . In addition to the
danger presented by command influence, the military justice sys-
tem denies a defendant other rights fundamental to a free society.’

Subsequently, in a by-line article in Parade, the weekend mag-
azine, Senator Bayh was even more harsh:

It is & shameful fact that this nation, which prides itself on
offering ‘liberty and justice for all’ fails to provide a first-rate
system of justice for the very citizens it calls upon to defend
those principles. More than § million Americans now under arms
are being demied rights fundamental to all members of a free
society.” (Emphasis in original)

* Warren, The Bill of Rights and the Military, 37 N.Y.U.L. REv. 181, 188,
189 (1962),

" O’Callahan v. Parker, 395 U.8. 258 (1969).

®17 STUDENT LAWYER JOURNAL 12, 15 (March 1872),

*117 CoNG. REC, 8 2561 (March 8, 1971).

* PARADE (1971),



MCM, 1984

Charles Morgan, Jr., of the American Civil Liberties Union
would agree. He is quoted as saying, “The Uniform Code of
Military Justice is uniform, is a code and is military—and
therefore has nothing to do with justice.” »*

This is a suprising commentary, coming so soon after President
Johnson’s commendatory remarks when he signed the Military
Justice Act of 1968:

The man who dons the uniform of his country today does mot
discard his right to fair treatment under law. . . . We have always
prided ourselves on giving our men and women in uniform ex-
cellent medical service, superb training, the best equipment. Now,
with this bill, we sre going to give them first class legal service
as well.

Within the military, we likewise find conflicting views of
military justice. Caesar is credited with saying, “Arms and the
law cannot flourish together.” One of our present day military
crities, General Howze, a distinguished Army officer who is now
retired, expresses views similar to those of Caesar:

The effect of a weakened system of military justice has been
apparent for some time. Now it is simply getting worse, due to the
turbulence which is shaking our society and, in turn, inevitably
affecting military discipline. The requirements of military law are
now so ponderous znd obtuse that & unit commander cannot
possibly have the time or the means to apply the system. . . .2

On the other hand, some of our younger commanders disagree
with General Howze:

What it all boils down to is that military command is more difficult
todey because our society is more heavily stressing freedoms and
rights. Leaders unwilling or unable to adjust to this trend will
fail. Commanders who resort to military justice as a substitute
for their own inadequacies are barking up the wrong tree, .
We cannot afford the smoke screen of ‘easy’ justice behind which
poor leadership has ever flourished.”

About a year ago, the Chief of Staff, General Westmoreland,
became so concerned by the criticism of his subordinate com-
manders about the inadequacies of military justice that he ap-
pointed General Matheson to conduct a survey of the system.
General Matheson found that the system was a reasonably good
one and was working well, but that the small unit commanders

® Justice on Trial, NEWSWEEK, (March 8, 1971},

* Howze, Military Discipline and Mmoml Seeurity, ARMY MAGAZINE,
(January 1971).

» Graf, Only o Leader Can Command a Company, ARMY MAGAZINE. (No-
vember 1871).
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and the senior noncommissioned officers were grossly ignorant
of how its procedures were to be applied.

In my own view this lack of knowledge of the commander and
the NCO came about almost entirely because of the way we
fought the war in Vietnam. Many, if not most, of our small
unit commanders were two-year-tour officers who came and
went before they could learn anything about the system. The
short tour of a commander in Vietnam itself, where an officer
rarely remained in command of a company or a battalion longer
than six months, was, obviously, an inadequate time to learn
what a commander’s responsibilities were in the administration
of military justice. So, although it is advisable to try to educate
commanders in the basics of military justice at this time, I feel
that our problems, the ignorant commander and the ignorant
NCO, are, hopefully, disappearing. The better solution to this
problem is to eliminate the rapid turnover of commanders. How-
ever, these commanders should be given standardized courses of
military justice instruction in their basic and advanced courses,
as well as at the Command and General Staff and Army War
Colleges. {But see footnote 17). As soon as our NCO’s begin to
be NCO’s with more than two years’ experience, they will learn
the system through on-the-job experience

Throughout history there has been criticism of the justice
system by the commanders of many Armies. For example, the
Roman historians record Roman commanders who, from 40 B, C.
to 400 A. D, urged a return to the good old fashioned discipline
of their fathers. Mind you, this was in an Army where the
commander had the power of summary execution over members
of his command. A good example of the harshness of Roman
discipline involves the execution of Titus Manlius by his father
because Titus became involved in a duel with a member of the
enemy forces.

Early in the Revolutionary War, General Washington urged
the Continental Congress to raise the limit on flogging from 39
to 100 lashes, saying:

Another matter highly worthy of attention, is, that other Rules
end Regulations may be adopted for the Government of the Army
then those now jn existence, otherwise the Army, but for the
name, might as well be disbanded. For the most atrocious offences

. & Man receives no more than 3¢ lashes; and these perhaps , . .
are given in such a manner as to become rather a matter of
sport than punishment . . . it is evident therefore that this punish-
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ment is inedequete to many Crimes it is assigned to, as a proof
of it, thirty and 40 Soldiers will desert at a time.”

During the Civil War, General Lee lamented to his superiors:
1 am thoroughly convinced of the inadequacy of the existing court-
martial system. Punishment is not following the commission of
offenses with that promptness and certainty which is requisite to
the maintenance of discipline. . . . Much time is lost in forwarding
the charges to higher headquarters before the offender can be
ordered to trial; and an equal delay in the execution of the sentence
is encountered because of the requirement that the findings be
reviewed by the commander.”

And, of course, we have the famous Ansell-Crowder disagree-
ment following World War I. General Ansell contended that
military justice should be liberalized so as to afford some pro-
tection of the rights of the individual soldier. General Crowder,
then The Judge Advocate General, and representing the views
of the commander, contended that military justice must continue
to be a function of command.

Again, following World War II, we had wide-spread criticism
of the system. For the Army, Congress enacted the 1948 Articles
of War, which represented the best views of the commanders
of what they thought they could live with, i.e,, what concessions
they could make to justice or due process and still maintain
discipline. We all know that the Uniform Code of Military Jus-
tice followed about two years later; it represented a more liberal
compromise between the commanders and the lawyers in estab-
lishing & system of justice,

When I started to prepare these remarks, the title of my talk
was to be, “The Manual for Courts-Martial—2001.” After read-
ing Alvin Toffler’s Future Shock, I decided that I could not
predict what is going to be here in 2001, I was encouraged to
shorten my sights by a recent address by the Commanding Gen-
eral of the Combat Developments Command, entitled “The Army
of the Seventies.” I concluded that if the command that is
charged with planning for the Army of the future can’t go any
further than the Army of the 70’s, which is now, it would be
ridiculous for me to try to go out to 2001. So I settled for 1984.

The first question I asked myself was whether we will have an
Army in 1984. I am sure we will, as I agree with the comment
attributed to Plato that only the dead have seen their last war.

Most of the non-military eritics of military justice, including

* 8 WRITINGS OF WASHINGTON 114, Extract from letter “To the President

of Congress” dated September 24, 1776,
* W. ROBINSON, JUSTICE IN GREY (1941).
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Senator Bayh, assert that military justice should be changed so
that it will provide the same safeguards as an accused would
enjoy in civilian courts. Thus, in predicting what military jus-
tice would and should be like in 1984, I tried to discover what
civilian justice might be like on that date. The first thing I
noted, of course, was that civilians were just as unhappy with
the functioning of civilian justice as some of our commanders
are with military justice. There has been widespread criticism
of the so-called Warren Court for the decisions which, according
to the critics, unfairly balanced the scales in favor of the law-
breaker and against society. There are cries of “coddling crim-
inals,” of soft law enforcement, of legal technicalities which
make it impossible for the policeman on the beat to know what
he is supposed to do, of soft-hearted parole boards which return
the criminals to the streets too soon,

That these lamentations seem to have some support is illus-
trated by our exploding crime rate, which, for years, has been
growing faster than our population rate. In our last presidential
election, one of President Nixon's campaign promises was that,
if elected, he would get a new Attorney General, accusing then
Attorney General Ramsay Clark of being soft on law breakers.
With the retirement of Chief Justice Warren and the appoint-
ment of “strict constructionists” to the Supreme Court, some be-
lieve that the so-called revolution in eriminal law brought about
by such decisions as Gideon, Miranda, etc., has come to an end
and that the new court will be tougher on criminals. Congress
became concerned with the rise in the crime rate and enacted
the Safe Streets Act, under which the Law Enforcement Assis-
tance Administration has spent over a billion and a half dollars
to bolster the forces of law and order. Yet there has been little
change in the rising crime rate. In other words, all of these
efforts, a new attorney general, the LEAA, all of the money
spent, the retirement of Chief Justice Warren, and we still have
about the same problem we had before.

Now those of us who have worked in criminal law are well
aware that the rising crime rate was not the fault of the Warren
Court. The widely criticized decisions of the Warren Court in
the criminal law area merely raised personal rights to the level
previously accorded only to property rights. The Warren Court
is no more to blame for the crime rate than the Uniform Code of
Military Justice is to blame for the media-touted breakdown of
discipline in the Army during the Vietnam conflict. Both of those
problems have other deeper causes,

Despite the problems of civilian law enforcement, I looked at
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the civilian standards to see what our crities think we should
measure up to. As you may know I'm very proud of the American
Bar Association Standards for the Administration of Criminal
Justice. I've worked on those standards for some seven or eight
years and I think that they set the standards that we will
probably find in most civilian courts in 1984, Many states fall
far short of those standards at present. As a military lawyer,
you will not find that those standards are very revolutionary.
In fact, some of them are not as high—in terms of due process
for the individual—as the standards we now find in military
courts. There are several ABA standards, of course, where the
military falls short, for example, the standards of trial by jury
and the standards for sentencing. But, for the most part, we
are already up to the level of the American Bar Association’s
Standards. As a matter of fact, when the 1969 Manual was
being drafted, I encouraged the Army representative to incorpor-
ate as many of the Standards in the Manual as possible. So,
moving military justice up to the Standards does not present
much of a problem for us. Several of the revolutionary proposals
in the Standards, that is, revolutionary from the viewpoint of
the civilian bar, such as pretrial discovery, are old hat to us.
Likewise, we have our Article 89 (a) session, which is the equiva-
lent of the omnibus hearing recommended by the Standards as
a means of providing full discovery for the accused. We also
have a liberal sentence appeal procedure similar to that recom-
mended by the Standards, and but a few states have any provi-
sion for review of sentences.

So our system is good; it is more protective of the accused’s
rights than the systems of almost all states. But we can’t stand
pat because too many people believe that we don’t have a good
system. Pertinent is a remark attributed to Justice Holmes, “A
system of justice must not only be good, but it must be seen to
be good.” If our system is not seen to be good, then we have to
take some action, and the action in this case must be more than
a Madison Avenue public relations campaign. We must think
and plan ahead; if we don’t propose acceptable improvements,
we may get an unacceptable code of military justice thrust upon
us by a well-intentioned but not too well informed Congress.

I now take up the Bayh Bill, which was very well studied, very
well thought out by Senator Bayh and his staff. They consulted
with members of my office, as well as with military lawyers of
the other services. They also consulted with many of the more
vocal civilian eritics of military justice. I would agree with Senator
Bayh that we do need a reasonably thorough overhaul of the

7



57 MILITARY LAW REVIEW

system and that we can’t make the necessary improvements
with just a few patches. It was mentioned earlier that I had a
hand in getting the Military Justice Act of 1968 through
Congress. You might ask why we didn’t overhaul the system at
that time, Well, politics is the art of the possible, and we obtained
the best bill we could get at that time. It was so necessary for us
to have counsel and judges on special courts, and to provide for
trial by judge alone, we had to forego some of the other changes
that were so desirable. A legislative item is like a boat; it will
only hold so much. If you overload it, you may sink it and lose
everything. If we are to have a carefully thought-out, substantial
revision of the Code, we need committees in both the House and
Senate that will give the necessary time to processing the legisla-
tion. But the Military Justice Act of 1968 was worth the effort,
because without it, we would have had an extremely difficult
time handling the sophisticated problems that came to us in the
My Lai cases. The new Article 39(a) session, in part, was re-
sponsible for our ability to handle these cases effectively.

Senator Bayh’s bill contains many provisions that are the
same as recommendations I have made in the Code Committee
Reports to Congress for 1869 and 1970, so obviously I don’t dis-
agree with them. I do disagree with his proposal for a court-
martial command to handle military justice. Thiz command
would contain the prosecution, the defense, the judiciary, and
the administrative support for 2 criminal justice system. My
concept is a little simpler than that, but I think it accomplishes
more. My concept would separate the prosecuting, judging, and de-
fending functions, as far as practicable, and still have all of
them operate within and contribute to the mission of the Army.

Under my concept, The Judge Advocate General, so far as
his eriminal justice functions are concerned, would be nearly
like the Attorney General. He would not only be the chief legal
advisor to the Army, but he would also be the Army’s Chief
Prosecutor. The Chief Judge of the Army Judiciary would be
somewhat like the Chief Justice of the Supreme Court, independ-
ent within his own realm, and responsible for the proper fune-
tioning of the system at both the trial and appellate levels. The
Defense Agency, which would ineclude both trial and appellate
defense counsel, would be a part of the Judiciary for administra-
tion only. This would remove them from command control. The
staff judge advocates of each command in the field would resemble
United States Attorneys. They would serve as house counse] for
their commanders, and their principal function in the military

8
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justice area would be to investigate and to prosecute. They would
no longer have the present trifurcated mission of trying to prose-
cute with their right hand, trying to defend with their left
hand, and trying to be judicial with their nose. The Defense
Agency could be given the mission of legal assistance, if desired.
Judiciary and Defenge personnel would be assigned by The
Judge Advocate General after coordinating with the Chief Judge
and the Chief of the Defense Agency. The Chief Judge would be
appointed by the President for a term of four years. All judges
would be assigned to the Judiciary for terms of four years, as [
say, after coordination with the Chief Judge. During this term,
which could be extended, they could serve as trial or appellate
judges, or both, depending on requirements.

The court structure would be somewhat as follows. I would
eliminate the summary court-martial completely, As most com-
manders want to keep the summary court to give a man a short
period of confinement, I would authorize five days’ confinement
under Article 15, but only if there is a right to refuse Avticle
15 punishment. The two remaining courts, the general and
special courts-martial, would be renamed the Military District
Court and the Military Magistrate’s Court, respectively. The
accused would have the option for jury trial in both courts.
There is no constitutional requirement for a jury at the Magis-
trate’s Court, but I think a jury is desirable. Service on a jury
is part of the educational process of letting the people who are
governed by a system participate in it and the only way laymen
can participate in our system of justice is as members of a jury.
While I am on the subject of juries, I would recommend that
we refain our practice of not requiring a unanimous vote for
conviction or acquittal. This practice not only is insulation against
command influence, but also permits disposition of the case in
one proceeding. The “hung jury” has no place in military law—
it benefits neither the accused nor the Government.

The judicial system would be divided into districts established
by the Chief Judge, after coordination with The Judge Advocate
General. The districts would be independent of the command.
For the first time within the Army, we could accomplish what
Colonel Douglass and I worked unsuccessfully for in Vietnam,
and that is to have courts which are located on the basis of
population, geography, communications, and transportation,
rather than on the basis of where the commander’s hat happens
to be hanging. When a court is established, it would start its
docket and would be always open. Thus, there would be no de-
tailing a judge for each case as we do now.
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Juries would come from the units in the area. The judge would
call on units serviced by him to submit a specified number of
names of personnel of specified ranks. He might say one-fourth
field grade, one-fourth company grade, one-fourth top three grade
enlisted, one-fourth middle grade enlisted personnel. Grades 1, 2,
and 3 should not be eligible for jury duty because they will be
too inexperienced in the mores and requirements of the military
community. When an accused wants a jury, names submitted by
the units would be put in a jury wheel, and an appropriate
number would be drawn. I favor retaining the three or more, or
five or more, membership for the Magistrate and District Courts,
respectively. The members of the jury would be required to fill
out a questionnaire so that voir dire could be shortened. I would
leave the voir dire pretty much to the judge, in accordance with
the ABA Standards.

A case would get to court in the following fashion. Until a
case Is actually docketed by a court, it would be called a com-
plaint, and not charges. The complaint would change to a charge
only after it was docketed for trial by the court, Now this is a
cosmetic change, just as the names Magistrate’s Court and Dis-
trict Court are cosmetic. But a lot of our present problems stem
from misunderstandings arising from the wrong names. Dismiss-
ing a complaint doesn’t bother very many people. But dismissing
a formal charge sounds highly irregular. Further, having a prob-
able cause hearing on a complaint sounds better than a probable
cause hearing on charges.

The accused should have the option of having a probable cause
hearing before he could be tried by the District Court, but not
with respect to cases being tried by the Magistrate’s Court. The
cases would get to the courts by being filed there by the staff
judge advocate, the prosecutor, the district attorney. A complaint
could be filed in a Magistrate’s Court by specified commanders
who would have as a requirement for exercising this function a
trained legal clerk on their staff.

The prosecution would be permitted interlocutory appeals, but
the appeals from the Magistrate’s Court would go only to the
district judge; the appeals from the District Court would go to
a three-judge court designated by the Chief Judge,

Appellate review after convietion would be handled as fol-
lows: Magistrate’s Court by petition only, and then the review
would be by a distriet judge. The District Court ecase, if it results
in a Magistrate’s Court sentence, would go to a three-judge court
for review, A District Court case with a District Court sentence
would be handled substantially the same as our general court-

10
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martial cases. Review of a case where the sentence is based
entirely on guilty pleas, would be by petition only, and to the
Court of Military Review. A contested case would be handled
automatically as at present.

The trial judge would have the complete sentencing function
except in capital cases. He should have the power to suspend and
the power to impose deferred sentences. A deferred sentence
is a sentence which is withheld for a prescribed period. If the
accused straightens out, we'll say, in six months, then the judge
issues an order which wipes out not only the sentence but the
conviction. It purges the man's record completely. In other
words, the ABA Standards on Sentencing Alternatives should
be adopted, if practicable, with a view to rehabilitating the
accused for service in the military.

The commander would become involved in the case after the
trial only for clemency purposes. If he decided he would like to
have the accused restored to duty, he could have him restored to
duty. The Court of Military Review should be given the power to
suspend the execution of sentences, including punitive discharges.
This power reposes in The Judge Advocate General now and it
takes a lot of paper work to get a case over there and the result
is that in many cases the accused does not get the benefit of a
suspension, simply because the paperwork is too great. Further,
under my concept, The Judge Advocate General is the prosecutor.
I would also give the Court of Military Review the power to sub-
stitute an administrative discharge for a punitive discharge.

The Court of Military Appeals would be created as an Article
IIT court, with life tenure for its judges. I personally do not feel
that we need an increase in the membership, but my mind is not
closed on this point. However, I am certain that there is no need
to increase the membership to nine, as proposed by Senator
Bayh. We must remember that in a two-tiered appellate review
system, the higher court does not need to review every case. It
should limit its review to those cases which involve important
principles of the law, leaving to the intermediate appellate court
the day-to-day review of the bulk of the cases. If we were to
apply Senator Bayh’s proposal to the Supreme Court, it would
need 10 to 20 times its present membership.

I would provide for a petition to the Supreme Court for a
writ of certiorari. That would bring military justice under the
umbrella of the Supreme Court, which is terribly important, for
that should remove us from the stigma of being an executive,
or what is worse, a political court. The Military District Court,
the Court of Military Review, and the Court of Military Appeals

u
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would also have authority in the area of habeas corpus, injunc-
tion, mandamus, and coram nobis with respect to the administra-
tion of military justice.

The rules of court, modes of proof, and rules of evidence would
be prescribed by the Court of Military Appeals, after a majority
vote of the United States Military Judicial Conference, which
would be prescribed by law to consist of the judges of the Court
of Military Appeals, the Chief Judge of each Court of Military
Review, and The Judge Advocate General of each service. If
there is a fear that the Conference would be dominated too much
by the judges, I would accept a compromise by having only one
Chief Judge of the Court of Military Review as a member. He
could be selected by the Chief Judge of the Court of Military
Appeals. The rules would become effective within a prescribed
period after they have been laid before Congress. In this con-
nection, I would strongly urge that many details of the adminis-
tration of military justice which are now found in the Uniform
Code of Military Justice, and which would be added to by the
Bayh bill, be left to the rule-making power of the Court of
Military Appeals. For example, the Bayh bill contains extensive
provisions for discovery of evidence by the accused. I would pre-
fer a basic statement of the right of the accused in this regard
in the statute, leaving it to the Military Judicial Conference to
work out the details for the rules,

Now, as to military offenses. Punishments for offenses would
be prescribed in the Uniform Code of Military Justice, thus
making it unnecessary for the President to become involved in
this matter. I would abolish Article 134. I would substitute three
classes of offenses under Article 92, providing a separate punish-
ment for each class, depending on whether the order is issued
by DOD, a Military Department, or a military commander. Thus,
a set of military ordinances would be published by DOD to govern
the people in the armed forces, and all would know what the
law is. The assault offenses now in Article 134 could be moved
to Article 128, which is where they belong. We would thus rid
ourselves of “the Devil’s Article.” We don’t really need it, and
we can’t defend our use of it in this modern world. It probably
could not withstand a “vague and indefinite” attack in the
Supreme Court.

Senator Bayh recognizes that the new responsibilities of his
bill would make it necessary for us to be able to secure and re-
tain high quality personnel, and he thus supports the incentive
pay provisions of the Pirnie bill. However, he did not go into
detail concerning a grade structure for the court-martial com-
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mand proposed by him. If judge advocates are required to con-
tinue to compete with line officers for grades and spaces, in-
cluding general officer grades and spaces,*® as well as for court
facilities, we will be retaining & source of possible command in-
fluence, All you have to do is to look at some of the courtrooms
and judges’ chambers which our people are using today to realize
that a judge is under some pressure to please the command if he
wants to improve his lot, While I have no evidence that this type
of command influence occurs in today's system, tomorrow’s should
remove even its possibility.

When the Uniform Code of Military Justice is revised,
Congress should provide a personnel structure for military
lawyers which will eliminate completely the possibility of com-
mand influence through control of grades and spaces. In addition
to the Pirnie incentives, we need a separate promotion list, and
we need a legislatively defined grade structure, including a gen-
eral officer structure that would provide, say, one general officer
for each 250 judge advocates, one-half of whom will be major
generals and one-half brigadier generals. Congress should pro-
vide that The Judge Advocate General would serve in a grade one
grade below that of the Chief of Staff, whatever that happens to
be at the time. As I suggested earlier, the Chief Judge of the
Judiciary would be appointed by the President for a four-year
tour in the grade of major general. It is my view that all district
and appellate judges while so serving, would serve in the grade of
colonel, Legislation should also provide that the senior judge of
each three-judge panel of the Court of Military Review, after
serving satisfactorily in that position for at least five years,
would be eligible to retire in the grade of brigadier general,
under the same circumstances as apply to the Professors at West
Point. The same provision should be made for the Chief of the
Defense Service Agency.

There should be statutory provisions for spaces and grades
for court support personnel, such as court administrators, bailiffs,
clerks, and court reporters; similarly, grades and spaces should

» Judge advocates have not fared well in the competition for general offi-
cer spaces, as the Army has never permitted them to have more than the five
general officers spaces authorized by Congress when it emacted the 1948
Articles of War. This limitation has been maintained despite si
increased responsibilities in military justice since 1948, as well as in such
areas as procurement, litigation, tort claims, and lnternatlonal law; despite
the poor retention Tate of judge advocate officers; and despite the fact that
the overall general officer strength of the Army increased from 358 in 1048
to 521 in 1972, including an increase from 26 to 64 in the general officer
grades above major general.
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be authorized for investigators for the lawyers in the Defense
Service Agency. Unless provisions are made for adequate support
personnel, we know that our judicial system will creak and groan,
not because the system is bad, but because we don’t have the
properly trained administrative and para-professional personnel
to help us make it work as it should. The importance of such
personnel has been recognized by the civilian judiciary; for ex-
ample, court administrators are being provided in Federal courts
and many state courts. Anyone who has analyzed the delay in
the disposition of court-martial cases today will usually find that
much of the delay was caused by a fellow who was not trained to
do his job, and when he did do his job after considerable delay,
he did it wrong.'” So, in conclusion, amending the Code is not
enough. We need to have Congress provide us with enough quali-
fied personnel to administer the new system.

Senator Bayh didn't get into several areas which I think are
critical to the overall operation of a military force in a war or in
an overseas area. The first is the area of war crimes. How
would we try war crimes under this new set-up? The punishment
of war erimes is generally our obligation under the Geneva Con-
ventions. I would suggest that we meet our obligation by provid-
ing that those crimes can be punished in the T.S. District
Courts. Congress could also provide that they can be tried by a
military commission appointed by a commander who is a lieuten-
ant general or higher, to include the Secretary of the Army and
the President. The second area involves the exercise of criminal

" For too many years, our senfor commanders (battation and higher)
have been learning (mislearning is a better word) about miiitary justice
through scuttlebutt, rumor, hearsay, end “old war stories.”” On the other
hand, we expect commanders to perform judicia: or legal duties in con-
nection with the administration of justice for which, in the time avail-
able, they can never be trained. In the Army’s Legal Assistance Program,
we encourage all personnel not to sign instailment contracts, leases, etc.,
until they have conferred with the Legal Assistance Officer. Yet we expect
some of the same people—company and battery commanders, for exampie—
1o be able to prefer court-martial charges involving such complex problems
as the law of self-defense, insanity, mental responsibility, probable cause,
defense of superior orders, entrapment, the distinction between premedi-
tated murder and unpremeditated murder, larceny and wrongful appro-
priation, aggravated arson and plain arson, housebreaking and burglary.
We even expect that they will investigate complex criminal cazes and pre-
fer charges without the benefit of the investigation performed by the trained
agents of the Criminal Investigation Command. It is ridiculous o expect
so much legal expertise from commanders who are saddled with so many
other pressing duties. They should be required to file only a report of
suspected criminal activity (a int), supported by of the
principal witnesses, and trained professional and paraprofessional personnel
should take over the case at that point.
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jurisdiction over U.8. citizens who are stationed overseas in
connection with the performance of official U.8. duties. I would
provide for the trial of these persons for specified offenses by
the U,S, District Courts. This would patch a hole in our jurisdie-
tion that was created by the Supreme Court years ago.

I disagree with Senator Bayh that we need to establish a
court-martial command. I would favor recognizing the staff
judge advocate and the commander for what they are. They are
the “Government.” And it is in their interest to bring a case
to trial if they can't handle it by nonjudicial punishment. But
their authority only exists or extends to filing the case with
the court and providing the prosecutor. If a serious offense is
alleged, the accused is protected by the probable cause hearing.
In minor cases, he is protected by having a trial before a judge,
by being represented by lawyer counsel and by having a right to
appeal, Those should be adequate protections from command in-
fluence. One reason for my preferring this system to that pro-
posed by Senator Bayh is that, in the area of rehabilitation, we
need the interest and help of the commander. In most cases, we
will be trying to rehabilitate the soldier for further military
service, and a suspended or deferred sentence returns the ac-
cused to his military community. If we separate the commander
completely from all aspects of the administration of the military
justice, we are losing a strong friend. There is no analogue for a
commander in civilian criminal justice, and many correctional
authorities have complained to me that their basic problem is in
getting the civilian defendant re-accepted by the community
from which he came. The commander provides us with a built-in
probation and parole system, which, I believe, is far preferable
to one which might be set up and operated by a court-martial
command.

Prosecuting a criminal offense costs money. To apply some
pressure to keep a commander from wanting to try every case,
I would suggest that the commander be required to budget for
the cash costs of the trial, such as travel costs, witness fees,
laboratory tests, ete.

Someone has apparently convinced Senator Bayh that a judge
advocate serving as a staff judge advocate is incompetent to
serve as a prosecutor; whereas another judge advocate of the
same grade, who is specifically designated as a prosecutor, but
who will have no other duties, will be fairer. I don’t see the
distinetion, and 1 think it is completely unnecessary to have
that added structure, because, if my thirty years in the Army
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has taught me anything, it has taught me that a commander is
deeply interested in providing a law-abiding environment for his
soldiers to live in; for nothing is more disruptive of morale and
esprit than an environment—in barracks, on post—where sol-
dier’s safety and property are jeopardized by fellow soldiers.
Commanders are likewise deeply interested in getting the most
out of their soldiers, because, from time immemorial, this has
been the true test of leadership.

The system of justice I propose is far less revolutionary than
Senator Bayh's, and with the legislative provision for a proper
personnel structure, would be far freer from command influence.
Despite my criticism, I am not at war with Senator Bayh. I
know that he is willing to listen to alternate proposals; that his
proposals are not set in conerete. I am sure that we can work out
a structure that will achieve the goals desired by Senator Bayh,
while at the same time providing a viable system of justice that
will aid the armed forces in accomplishing their mission.

As I have indicated, I agree with many of Senator Bayh’s
proposals, subject to my counter-proposal that procedural details
should be left to the rule-making authority of the Court of Mili-
tary Appeals. I want to go on record as indicating complete
agreement with the following statement made by him when he
introduced his proposed legislation.

Military commanders skould not be concerned that the more
equitable system of justice created by my proposed legislation will
setve to undercut the discipline which we all recognize as necessary
to an effective armed force. Indeed, experience has taught us that
inequitable laws spawn disrespect for the law, and disrespect in
turn eventually leads to disobedience.™

To put it another way, I have said many times that discipline
is enhanced far more by the belief that a soldier can get fair
treatment than it is by any system of iron-fisted military justice
which appears to be unfair.

I am convinced that no responsible commander in today's
Army would oppose any of the proposals that I have made. For,
if a commander wants more authority in the area of military
Jjustice, it can only be for one reason, and that is that he wants
to have the opportunity to influence the scales of justice when
it suits him. And I am convinced that all responsible commanders
would join with me in denying him that opportunity.

*117 CoNaG. REc. 8 2356 {March 8, 1971).
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THE GERMAN MILITARY LEGAL SYSTEM*
By Dr. Friedhelm Krueger-Sprengel**

I. HISTORICAL ASPECTS

The German military legal system dates back to the birth of
the first German nation under the Saxon King, Otto I. In 917 A.D.
he united the German tribes of the eastern part of the former
Empire of Charles the Great. In those times of vassalage the
whole social structure was based on military needs. Land and
power were given to the vassals, dukes, and knights in exchange
for life-long military duties. Thus the whole property of the
followers served the interests of the King in maintaining military
discipline.

In the late Middle Ages the mercenary system was developed
in Europe. As mercenaries serve and fight solely for pay, the
problem of keeping the necessary military discipline became the
most important issue. The military value of armed forces de-
pended now only on the methods of insuring and upholding dis-
cipline. The term “preussische Diziplin” (Prussian discipline} is
popular since those times. This term connects military discipline
with the rise of the Prussian Kingdom in the late Middle Ages.

The Prussian methods and articles of war go back to the 17th
Century, about one hundred years before the first Articles of
War were adopted by the Second Continental Congress on 80
June 1775 in America. These Articles were patterned largely
after the British Army Articles, which on her part were derived
from earlier European articles traceable to the Middie Ages and
similar to the guidelines of Prussian military discipline.

But, the French Revolution gave an outstanding example that
battle discipline can be upheld without relying merely on strong
disciplinary law and cruel punishment. Because of this example,
in Prussia, Austria and in other states of the German Federation,
the Articles of War, which described roughly the special duties
of the soldiers, and which were based on far-reaching and un-
limited power of the military commander in matters of military
Jjustice, were basically changed. Constitutional rights of soldiers

*This paper is an edited version of the author's presentation to The Judge
Advocate General's School, U.8, Army, March 13, 1872, The views expressed
are those of the author and do not necessarily represent the views of any
governmenfal agency.

**Deputy Section Ch)ef Ministry of Defense, Federal Republic of Ger-
many; former Legal Adviser, German Ministry of Defense, Felluw, Wood-
row Wilsen International Center for Scholars, Washington, D.
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who served as citizens in the armed forces, now had to be con-
sidered for the first time in European history.

Since the middle of the 19th Century the German military
legal system has undergone further basic changes. But in spite of
these changes it remained within the general frame of the con-
tinental European law system. In deference to the Anglo-Saxon
Legal System, and influenced by the example of the Code Napo-
leon, the continental military legal system always consisted of
written military or penal codes defining military crimes and
offenses and describing the competent courts and the procedure
for trials. Besides this general aspect, the changes which have
taken place during the last one hundred years in Germany were
more frequent and substantial than changes or improvements
of military systems in the United States or in other European
countries.

After World War I, in the Weimar Republic, the Military
Penal Code and the institution of Military Justice were abolished
for the first time. Military Justice was reintroduced later and
was even strengthened in the time shortly before and during
World War I1. The same happened to the Military Penal Code.

In 1954 the FRG signed the Paris Treaties. According to these
treaties, Germany had rebuilt federal armed forces as a defense
contribution to NATO. Therefore a new legal system had to be
developed for the Bundeswehr. A strong and deep political dis-
cussion arose about the problems and the guidelines of new mili-
tary legal system. Finally, the decision was made against the
existence of a separate system of military justice and against
the installation of military courts. This political decision was
confirmed in an amendment to the new German Basic Law. Only
two steps in the development of a new legal system seemed to
be necessary: the drafting of a new Military Penal Code and a
legal basis for the disciplinary power of the commanding officers.
But, it was estimated, that the disciplinary power of the com-
manding officer should not be extended to any responsibility and
influence over questions of civil erimes committed by soldiers.

One of the main differences between the German military
legal system and the legal system of the United States armed
forces lies in the fact that in the United States—and the same is
true for most of the legal systems in other states—the legal
system is based on the generally recognized need for a separate
system of military justice. The German system which excludes
military courts places criminal offenses of soldiers in the compe-
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tence of civilian courts based on democratic ideas like “Staats-
buerger in Uniform” (soldier as citizen in uniform).t

Under this general guideline the attempt was made in the
years after 1854 to secure for soldiers the same political rights
as any other citizen enjoys. It is obvious that such an attempt
had to comprise the whole problem of the relationship between
armed forces and the political structure of a democratic state.

II. MILITARY LAW

The term “military legal system” summarizes different aspects.
In order to get a fair judgment of the efficiency of the system it
i{s necessary to look at the whole body of the “legal life” within
the federal armed forces. Military law is only one part of this
life,

The following description of the guidelines of the German
military legal system shall point out how the Federal Republic
of Germany tries to solve the problems of military justice in a
new and different way after an experience of two major wars
within a period of only three decades.

A. THE SOLDIER'S RIGHTS AND DUTIES
1. The Constitution (Basic Law}.

The Grundgesetz (Basic Law) of the FRG prohibits in Article
96a the creation of military courts in time of peace. The only
exception to this general rule is made with respect to jurisdictions
in territories outside the FRG and for servicemen on warships.
But the size of the German Navy is so limited that a need has
never been felt to organize a military court for crimes outside the
territory of the FRG. Besides this, some other articles of the
constitution have strongly influenced the military legal system.

Article 17 of the Basic Law states that every soldier has prin-
cipally the same rights as any other citizen. His rights can only
be limited by written law, which has to expressly mention the

‘See, White Paper 1971/1972, The Security of the Federal Republic of
Germany and the Development of the Armed Forces, Federal Minister of
Defense, Bonn, Dec. 7, 1971:

“The concept of the citizen in uniform is a tie uniting the state,
society, and the forces, It was under this conception that the acti-
vation of the Bundeswehr was initiated in 1955. Its purpose is
two-fold: On the one hand, it is designed to fit the forces inta the
free and d i itutional order and inate them to
political primacy; and on the other, to guarantee the besic rights
of the individual which in the case of a soldier must not be re-
stricted more than is necessary for the fulfillment of military
duties.”
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right which is limited by the act. Bevond that, the basic right of
the soldier cannot be restricted more than is necessary for the ful-
fillment of military duty. Limitations in the interests of military
duty had to be established for the right to carry out political activ-
itieg, to the freedom and free choice of profession, the free choice
of living area and working place ete.

Other articles of the Basic Law are aimed to secure the political
control of the legislative over the armed forces. Among them
Article 45b which created the institution of the ‘‘Wehrbeauf-
tragter” (military ombudsman) is worth mention. The Wehr-
beauftragter has two major functions. He has to support the
federal diet (Bundestag) in matters of control of the armed
forces, and he has to act on his own in matters where he finds
it is necessary to protect the basic rights within the Bundeswehr.

2. Conscientious Objections.

The fundamental right of any citizen to refuse to serve in the
armed forces turned out to be of the highest political importance.
Minority groups argue that the state has to give support for
anti-war movements because these movements are as legal as
the Bundeswehr.

Article 4, paragraph 3, of the Basic Law stipulates; “No one
may be compelled, against his conscience, to render war service
involving the use of arms.” Based on this rule, the number of
formally recognized conscientious objectors have increased from
7,500 in 1969 to 9,851 in 1970, and is still increasing.*

3. The Soldiers’ Act.

A special code called “Soldatengesetz” (Soldiers’ Act) de-
scribes the fundamental rights and duties of the soldier. The
soldier’s basic obligations are:

—~To serve the Federal Republic of Germany faithfully,

—To uphold the liberal democratic order and,

—To defend the rights and the freedom of the German people

valiantly.

These duties are subject to the formula of the soldier’s oath,
too, Among the duties laid down in the Soldiers’ Act are obliga-
tions like:

—To carry out orders completely, conseientiously, and promptly

—To behave in a comradely manner

*1d, at 87,
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—To be truthful in official reports and to maintain a secrecy

in duty matters.

One of the most publicly discussed legal provisions is the section
15 of the Soldiers’ Act. It guarantees the soldier’s rights to
carry out political activities during his free time. Naturally there
are some restrictions. Political and propaganda materials, for
example, cannot be distributed within barracks, common quarters
or other parts of military installations. Furthermore, the wear-
ing of uniforms during political meetings is prohibited, On the
other hand, it is possible for an officer to criticize his defense
minister or other political leaders for political reasons and using
by political arguments.

Thus, equipped with considerable political rights, some soldiers
have become elected members of the Bundestag and other repre-
sentative bodies of the Laender and the Communities, At the
moment six soldiers are members of the Bundestag.

Granting political rights to the soldier is a new achievement
in the history of the German military legal system. Even in the
times of the Weimar Republie, soldiers were not allowed to vote
or to be elected. The armed forces were regarded as a political
neutral body and an instrument in the hands of the government.

4. Legality of Orders.

In order to keep the soldiers’ sphere of freedom as untouched
as possible, section 10 of the Soldiers’ Act states that orders can
only be given when the subject of the order is related to official
purposes and lies in the interests of service. This provision, too,
several times gave reason for broad political discussions. The
tendency of the young generation to wear their hair longer and
to grow beards has posed the problem as to what extent this
practice is compatible with military requirements. Can a soldier
be ordered to cut his hair short? The fighting capability of an
army does not necessarily depend on the length of the hair.
From this point of view the individual should be free to make his
own decision as to wearing his hair long or growing a beard.
On the other hand, the necessity for safety in handling and
operating modern military machinery means that certain limits
have to be set. All these points were considered in ministerial
directives.* As a consequence of this directive every soldier who
wears his hair too long, in a way that it covers his neck and
shoulders, has to put on a hair net. Among others, these direc-
tives were mentioned in the latest annual report of the Wehr-

* Ministerial Directives of February 5, 1871, and March 31, 1971.
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beauftragter. The problem of upholding military discipline was
the main subject of this report for 1971.¢

5. The Military Grievance Code.

The Military Grievance Code states in what cases the soldier
has the right to complain and describes what procedures have to
be obeyed in such cases. Generally speaking, the soldiers can
complain about unlawful orders and unlawful treatment by super-
iors. The complaint does not free the soldier from the obligation
to carry out a certain order immediately.

B. ENFORCEMENT OF ORDERS AND DISCIPLINE
1. Military Disciplinary Code.

The description of the soldier’s rights as a citizen, including
his right to complain about treatment and orders, may give the
impression that discipline is poor within the German military.
There is no doubt that armed forces require a strong military
discipline. The problem is to find out how far the interest of
discipline should govern the life of the individual soldier. The
military disciplinary code sets up the following rules to serve
both the interests in maintaining discipline, and the freedom of
the individual soldier. It is systematically constructed in a way to
serve as an instrument in the hand of the commanding officer to
enforce orders and strengthen discipline. These aims can legally
be reached by granting certain awards for special performances
and achievements and by punishing soldiers who have violated
their duties.

For minor viclations the commanding officer has the choice of
disciplinary measures ranging from a warning up to confining
a soldier for three weeks. For major violations the commanding
officer has to bring the case before the disciplinary court. The
disciplinary court acts with three judges and no jury; one judge
is a civilian lawyer, and two judges are military men with at
least one of them ranking as a staff officer. The competence of
the disciplinary court is strictly limited to disciplinary violations
and complaints of soldiers. The court can only impose disciplinary
measures like:

! The directives of 5 February and 31 March 1971 have recently been can-
celed. A new directive of May 15, 1972 is based on experience gained ac-
cording to which long hair increases the risk of accidents in the armed
forces. It is reported that the wearing of hairnets has led to numerous
difficulties in the soldier's everyday life, The directive furthermore states

as a general rule that the serviceman’s haircut must be such as to cover
neither the ears nor the eyes.
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—Forfeiture of pay

—Reduction in grade and,

—Discharge
But the defendant and the military disciplinary attorney, who
represents the commanding officer in the trial, can appeal to the
Federal Court of Administration which makes the final decision.
The whole procedure and the judges are completely outside of
the sphere of influence of the ministry of defense and the com-
manding officer. The disciplinary interest of the Federal Minister
of Defense in all proceedings before the two military court divi-
sions of the Federal Administrative Court, are represented by a
special disciplinary attorney general for the armed forces. There
are six field disciplinary courts with 26 judges in different divi-
sions at which disciplinary actions and soldiers’ grievances are
adjudicated.

2. Military Penal Code.

The Wehrstrafgesetz (Military Penal Code) defines special
military crimes which are related to the service within the armed
forces as desertion, absence without permission, and disobedience.
Thus, the FRG has created a Military Penal Code without cor-
responding military penal courts. If, therefore, a commanding
officer recognizes a major violation of military or general penal
law, he has to decide if he will give a report to the competent
district attorney. After this report the trial is handled completely
by the district attorney and the ordinary penal court. Even
without a report from the commanding officer, the district at-
torney can investigate crimes committed by soldiers. But, such
an investigation would be unusual.

In the last year a draft act to revise military disciplinary law
has been placed before the Bundestag. This bill is a first step in
a comprehensive reform of military disciplinary law. Pursuant to
current legislation the soldier may be punished under penal law
and disciplinary law, The bill provides substantial curtailment of
the concurrency of penal and disciplinary sanction in the case of
minor disciplinary offenses. The draft act tries to enhance legal
protection of the soldier and to enlarge the authority of disciplin-
ary superiors to maintain order and discipline at the same time.

C. MILITARY JUSTICE IN TIMES
OF ARMED CONFLICTS

It seems to be obvious that the described legal military system
cannot work satisfactorily during times of tension and war.
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Therefore, practical steps have already been undertaken to es-
tablish military courts in times of tension and war. In the present
plans the disciplinary court of the armed forces serves as cadre
for the installation of military justice. The preparatory measures
for the establishment of an enlarged military justice in times of
armed conflict can be summarized in the following guidelines:

—Military courts will be established and will be competent for
all violations of law, including disciplinary law of all German
soldiers and fov crimes of prisoners of war,

—There will be an acceleration of normal criminal procedures in
military court.

—The military eourts act with three judges, one & lawyer (Wehrge-
richte). The accused has the right to appeal to military courts
of appeal (Oberwehrgerichte) acting with five judges, three of
them being lawyers.

v judges will have the legal status of combatants

nal law, In order to assure their independence from
the commarding officers they are attached to the Department of
Justice,

The judges who are elected to become military judges in times
of armed conflict number about 400, including a 100 per cent
reserve, and are trained in special courses in order to become
familiar with the special lJaw in times of armed conflict including
military law and the laws of war, Every two vears they must
attend a special one-week long course. In addition to that, they
have steady contacts with the staff personnel of the division or
equivalent military command to which they would be attached
in case of war.

III. LEGAL ADVISERS AND TEACHERS OF LAW
A. LEGAL ADVISERS (RECHTSBERATER)

Legal advisers and teachers of law constitute an important
part of the German military legal system. Legal advisers support
commanders in the exercise of their command authority. This
general task is rather similar to the advice and assistance given
by the U.8. staff judge advocates. Lawyers are appointed as
legal advisers to division and corps headquarters and equivalent
commands. They act in the capacity of prosecutor in disciplinary
court proceedings. The legal adviser furthermore has to inform
the commanders about acute problems of military law and the
laws of war.

The office of the legal adviser usually consists of two lawyers
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and additional military aides. At present, 94 legal advisers are
engaged in the administration of justice within the Bundeswehr.
In times of peace the legal advisers have the status as non-
combatant civil service officers. In times of armed conflict all
legal advisers will get the status as soldiers and combatants.

B. TEACHERS OF LAW

At all military colleges, academies and schools of the Bunde-
swehr, one or two teachers instruct military officers in military
and international law. Thus, all staff officers and—to a lower
extent—all noncommissioned officers get a thorough knowledge
of military law and law of war. A thorough knowledge of mili-
tary law will help the commanding officer to use disciplinary
law as an important means for upholding military discipline.

The law teachers themselves, the number of which amounts
at present to 33, are trained lawyers with academic degrees.
Before they are engaged as teachers within the military they
usually have to serve as assistant legal advisers for at least one
year.

C. LEGAL DIVISION IN THE MINISTRY OF DEFENSE

The judges of the disciplinary courts, the legal advisers and
the teachers of law are controlled by the legal division within
the Ministry of Defense. The legal division has a two-fold general
task, It serves as legal adviser of the Ministry in all legal ques-
tions. It has to prepare internal legislation in matters of military
law. Furthermore, it has to work out the contributions to legal
drafts of other ministries from the military point of view. In the
international area the legal division has to examine the efficiency
of treaties and agreements before they are signed or ratified by
the FRG with respect to military interests. The second major
task of the legal division is the control and instruction of the
legal advisers and the law teachers. This includes the issuance of
directives and instructions as well as publishing material includ-
ing booklets and films. The legal division consists of 9 sections
with about 30 lawyers.

IV. APPRAISAL

Considering the present German military legal system as a
whole, one could come to the conclusion that it might be too weak
for fulfilling the needs of strong military discipline. Indeed, one
has to admit that the system combines two extreme approaches.
On the one hand one can point to a strong systematic organiza-
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tion. It consists of legal teachers for all different types of educa-
tional institutions, legal advisers on all levels of the military
hierarchy, and an independent system of military disciplinary
justice. These three legal branches are sufficiently controlled by
a legal division of the MOD and have a clearly expressed legal
basis in the constitution and corresponding military codes.

On the other hand, a separate system of military justice, the
strongest basis for the maintenance of military discipline, is
missing in times of peace. But even in the United States the
O’Callahan case increased the ambit of civilian jurisdiction over
offenses committed by military personnel and the legislature is
again looking toward reform of the military justice system.

In any case, the present German system is unique in the
world and has been attacked in the literature of German military
law. Additional weakness is given to the system by the fact
that it constitutes an extreme reaction against illegal behavior
and decisions during the last World War II. But the question
of legality or illegality of war had to be answered principally
by politicians and not by the organization and practice of mili-
tary justice. For this reason the abolition of military justice
had been attacked as an unjustified overreaction against the mili-
tarism in the past. This might have been true in 1957, but is
no longer true today. In many modern industrial nations great
concern for individual rights and liberties can be seen. This
leads to an international trend to adapt military justice to civilian
justice, putting the FRG at the front of this development. The
experiences with the present legal system are good and therefore
no intention exists to change it basically.

In spite of this general optimism, it has to be admitted that
many problems remain to be solved. One of these major problems
iz that the German system is based on a clear-cut distinction
between the status of peace and the status of armed international
conflict. The possibility of limited armed conflict is not yet suf-
ficlently considered. The planned establishment of military jus-
tice at the beginning of an armed conflict could have unwanted
escalating effects. On the other hand without an effective instru-
ment of military justice the deterrent capacity might be con-
siderably diminished. Thus, one can hardly conclude that the
German military legal system offers a perfect solution. But it
can be considered as a system which keeps the limitations of
the rights of the individual soldier to a minimum level
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THE CONSTITUTION, THE UNITED STATES
COURT OF MILITARY APPEALS AND
THE FUTURE*

By Captain John T. Willig**

In Volume 55, Military Law Review, Captain Willis
studied the creation and growth of the United States
Court of Military Appeals. In this article he examines
the Court's treatment of conmstitutional issues and its
search for a constitutional philosophy. Finding disturb-
ing evidence of judicial atrophy in recent years, the
author suggests a variety of remedies to enhance the
Court’s reputation and its role as civilian watchdog
over the military justice system.

1. INTRODUCTION

After outlining the origin and operation of the United States
Court of Military Appeals in a previous article, I hinted that
further examination of the decisions and structure of the Court
would reveal a need for its revitalization.* For several reasons,
the Court of Military Appeals decisions of constitutional signific-
ance provide an excellent springbeard into a discussion of possible
changes in the “Military Supreme Court.”” First, there has been
a plethora of notes, comments, and articles on the constitutional
rights of servicemen which generally compare individual rights
in military and civilian criminal proceedings.? Second, the Court

*The opinions and conclusions presented herein are those of the author
and do not necessarily represent the views of The Judge Advocate General's
Schocl or any governmental agency.

**JAGC, Army; U.S. Army Judiciary. A.B, 1968, Bucknell Uni-
versity JD 1971 Harvnrd Law School; member of the Maryland and
Dlsmct of Golumb'a Bar

“Willis, The United States Court of Military Appeals: Its Origin, Opera-
tion and Future, 55 MIL. L. REv. 8993 (1872) [hereinafter cited as Willis],

*Collins, Constitutional Rights of Military Personnel, 1959 (unpublished
thesis presented to The Judge Advocate General's School, Charlottesville,
Virginia) ; Everett, Military Justice Is to Justice . . ., 12 AF. JAG L, Rev.
202 (1970); Finan & Vorbach, The Court of Military Appeals and the Bill
of Rights: A New Look, 36 Gpo, WasH. L. REv. 435 (1967); Kent, Prac-
tical Benefits for the Accused—A Cage Comparison of the U.S. Civilian and
Military Systems of Justice, § DuQuesNe L. REv. 186 (1870); Moyer,
Procedural Rights of the Military Accused: Advantages Over o Civilian
Defendant, 22 MAINE L. REV. 105 (1870) Nichols, The Justice of Military
Justice, 12 WM. AND Mary L. R 482 (1971) ; Quinn, Some Comparisons
Between Courts-Martial and Cis n Practice, 15 U.C.L.A, L. Rev. 1240
(1968) ; Quinn, The United States Court of Military Appeals and Individe
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of Military Appeals has made its most dramatic contribution to
military justice by embracing constitutional principles notwith-
standing the history of separation between military and civilian
jurisprudence.® Lastly, the structural limitations and decision-
making weaknesses of the Court are most visible and important
in the area of constitutional law.

It is not the intent of this article to be another recital of the
individual rights of servicemen vis-a-vis civilians. Rather, this
article is primarily interested in focusing on the Court of Mili-
tary Appeals as an institution in the belief that its strengthening
will assure constitutional due process for those who serve their
country in the armed services and will improve military justice
in general.

II. THE COURT OF MILITARY APPEALS AND
THE CONSTITUTION

A. THE DEVELOPMENT OF PHILOSOPHICAL
DOCTRINE

The relationship between the Constitution and military justice
as first perceived by the Court of Military 4ppeals was outlined
by Judge Latimer in United States v. Clay:

Generally speaking, due process means a course of legal pro-
ceedings according to those rules and principles which have been
established in our system of jurisprudence for the enforcement and
protection of private 1ights. For our purposes, and in keeping with
the principles of mititary justice developed over the years, we do

ual Rights in the Military Service, 36 NOTRE DAME LAW, 491 (1960);
Sherman, The Civilienization of Military Law, 22 MatNg L. Rev, 3 (1970);
Solf, A Comparison of Sefeguards in Civilian and Military Tribunals,
JUDGE ADVOCATE JOURNAL, March, 1957, at 5; /s There Justice in the Armed
Forces? A Panel Discussion, 24 RECoRD oF N.Y.C,B.A. 77 (1969); Sym-
posium on Military Law, 22 CORNELL LAw FORUM 1 (1960), Several well
publicized members of the civilian criminal bar with some experience in
military justice have made similar comperisons and have given the mili-
tary good marks. See Bellen, The Rewolution in Military Law, 54 A.B.AJ.
1194 (1668) ; Belli, I'm Tremendously Impressed, SoLpiErs, July 1871, p. 38,
Rothblatt, Military Justice: The Need for Change, 12 WM. & Mary L. REV.
455 (1971). For a ‘“grass roots” perception of military justice see R.
RIVKIN, GI RIGHTS AND ARMY JUSTICE: THE DRAFTEE'S GUIDE TO MILITARY
LIFE aNp Law (1970). For a journalist’s look at some recent celebrated
military cases see R, SHERILL, MILITARY JUSTICE IS TO JUSTICE AS MILITARY
Music Is To MUsIC (1970).

*Dynes v. Hoover, 61 U.8. (20 How.) 65 (1857). G. Davis, A TREATISE
OF THE MILITARY LAW oF THE UNITED STATES, 15 (3d ed. rev. 1915);
W. WINTHROP, MILITARY LAW AND PRECEDENTS (2nd ed. rev. 1896). Willis,
at 42-61. See notes 5, 233 and text infra.
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not bottom those rights and privileges on the Constitution. We
hase them on the laws as enacted by Congress, Bui, this does not
mean that we cannot give the same legal effect to the rlgl ts granted
by Congress to military personrel as do civilian courts to i
granted %o civilians by the Constitution or by otker federal statu
As we have stated in previous opinions, we believe Congre
tended, insofar as reasonably v

in-
sible, to place military justice on
the same plane as civilian justice, and to free those accused by
the military fram certain vices which infested the old system.’

By declaring that the Constitution flowed through the Uniform
Code of Military Justice to a defendant before a court-martial,
the Court was only embracing the prevailing doctrine among mili-
tary legal scholars and federal courts that the Constitution did
not restrict congressional power to make rules for the governing
of the armed services.” Additionally, there was little reason for
departure from the orthodox viewpoint as the newly enacted
UCMJ,* with the corresponding and complementary Manual pro-
visions, offered parallel protections for individual rights. The
TUCMJ expressly provided a right to a speedy trial,” the right to

‘1 US.C. . 74,77, 1 C.MLR. T4, 77 (1951).

"Hiatt v. Brown, 339 U.8, 103 (1950), rev’g 175 F. 2d 278 (5th Cir.
1049) (reversed or grourd that appointment of non-awyer law member
was within diseretior. of convening authority; circuit court findings of due
process denial in gross incompetence of cotmsel and law member, no pre-
trial investigatior, insuficiency of evidence, and misconception of law by
reviewing authorities held by Supreme Court as improper since the single
test is jurisdiction) ; Humphrey v. Smith, 336 U.S. 695 (1849}, rev'g Smith
v. Hiatt, 170 F, 2d 61 (3rd Cir. 1948) (reversed on ground that reguire-
ment of fair and impartial pretrial investigation not indispensable to gen-
eral court-martial jurisdiction ard due process issue not raised absent
unfairness at trial; Supreme Court noted that habeas corpus does not per-
mit the review of “guilc or innocence of persons convicted by courts-
marsial”) ; Wade v. Hunter, 336 U.S, 684 (1949), aff’g 169 F. 2d 973 (10th
Cir. 1948) (affirming withdrawal of charges from one court after evidence
had been taken and the referral to another court as permi:aible by military
necessity of advancing Army and nos in vielation of protection against
double jeopar (But see dissent of Murphy, J. agreeing with district
court and Army Board of Review that double jeopardy guarantee was vio-
lated). See Antieau, Courts-Martial und the Constitution, 33 MaRQ. L. REV.
25 (1949) (optimistic and premature expectation of ability of federal
courts to correct constitutional defects of courts-martial); Fratcher, Re-
wiew by the Civil Courts of Judgments of Federal Military Tribunals, 10
Onio STATE L. J. 271 (1949); Palsey, The Federal Courts Look at the
artial, 12 U. Pt L. Rev. 7 (1050); Schwarts, Habeas Corpus
and Court-Martial Deviations from the Artieles of War, 14 Mo. L. REv.
147 (1949) ; Hote, Collateral Attack on Courts-Murtial in the Federal Courts,
57 YaLe L. J, 483 (1948).

“UNIFORM CODE OF MILITARY JUSTICE, codified at 10 U.S.C. §§ 801-940
{originally enacted as Act of May 5, 1950, ch. 166, sec. 1, arts. 1-140, 64
Stat, 107 Thereinafter cited as UCMJ].

TUCMJ, arts, 10, 33, (U.S. Const, amend. V1)
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be informed of the charges,” a right to counsel,f a right to con-
front witnesses,’" a right against self-incrimination,” a protec-
tion against double jeopardy,” a right to obtain witnesses,”” and
protection against cruel and unusual punishments.- No express
provision was made for bail but the imposition of pretrial re-
straint was partially circumseribed.”* Consistent with the Fifth
Amendment * no grand jury was included, but a pretrial inves-
tigation was required in general courts-martial’” Protection
against unreasonable searches and seizures was not a part of
the Code but was provided through Presidential authovity to pre-
scribe rules of evidence.’* No article of the UCMJ contained a
due process clause but the Code sought to insure fairness in
courts-martial by defining the composition of a court-martial,™
forbidding unlawful influence on a court-martial,” and provid-
ing for an extensive system of appellate review.* Judge Latimer’s
opinion in Clay therefore evidenced an attempt, on one hand, to
satisfy the high congressional expectations of the Code and Court
by proclaiming the intended equalization of military and civilian
Jjustice and, on the other hand, to calm military apprehension
about the new Court by bottoming the rights of servicemen on
the Uniform Code of Military Justice rather than the uncer-
tainties of constitutional law. However, the question of the proper

14, arts. 10, 35, (U.S, CovsT. amend. VL)

¢ Id., ar , 38, 70. (U.8. CONST, amend. VI.)

1 1d., arts, 30, 46, 48. {U.S. CoN3T. amend. VI)

“1Id, art, 81 (U.8. CoNsT. amend. V.)

#1Id,, art. 44 (U.8, CoxNsT, amend. V.)

" Id., art. 46. ( . CoNstT, amend, VL)

“Id., art. 35, (U.8. CoNsT. amend. VIII)

*Id., arts. 7-18, (U.8. CONsT. amend, VIIL)

¥ ¥Xo person shall be held to answer for a capital, or otherwise infamous
crime unless on u presentment or indictment of 2 Grand jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger .. " U.8, CoxsT, amend. V.

T UCMJ, art, 32.

“Manual for Courts-Mar:ial, United States, 1951, para 152, Originaly
promulgated in Exec. Order No, 10214, 18 Fed. Reg. 1303-1419 (1951).
The Manual was revised to reflect the changes occasioned by the Court of
Military Appeals, the Military Justice Act of 1988, and other proposals
suggested by the working group established by The Judge Advocate Gen-
eral on December 7, 1965, The current Manual Zor Courts-Martial is Exec.
Order No. 10,214, 3 C.F.R. 408 (1970) [hereirafter cited MCM], For
cxplanation of changes sce ANALYSIS OF CONTENTS MaNUAL FOR COURTS-
MaRTIAL, UNITED STATUES 196¢, REvIsED Eprtron (DA Pam 27-2, July,
1970).

*UCMJ, arts. 25-28.

“1Id., art. 37

2 Id., art, 59-7

f.
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relationship between the Constitution and courts-martial was
not resolved by the Clay decision.

In United States v. Sutton, a Navy board of review, relying
on Cluy, set aside the conviction of an accused because a deposi-
tion, taken without the presence of the accused or his trial defense
counsel, had been admitted into evidence.: After certification
by The Judge Advocate General of the Navy the Court of Mili-
tary Appeals reversed the Navy board which had, in effect,
declared a part of Article 49 unconstitutional.* In the decision
of the Court, Judge Latimer partially retreated from his opinion
in Clay:

In that case we specifically stated we were building “military due
process” on the laws enacted by Congress and not on the guarantees
found in the Constitution. Particularly were we speaking of the
[UCMJ] as the source and strength of military due process. There-
fore, when we enumerated confrontation of witnesses as one of the
privileges accorded an accused by Congress, we had to be con-
sidering it in the light of any limitations set out in the Code.
Surely we ave seeking to place military justice on the same plane
as civilian justice but we are powerless to do that in these in-
stances where Congress has set out legally, clearly, and specifically
a different level #

Judge Latimer supported his opinion by disclaiming the Court’s
ability to overrule Congress and by demonstrating how the Code
adequately protected the rights of an accused. Judge Brosman,
reflecting on the Court’s ability to declare part of the UCMJ
unconstitutional, concurred, finding no “fatal infirmity"” in Article
49 as an exception reguired by practicalities of military law.*
Chief Judge Quinn dissented, taking to heart Chief Justice Vin-
son’s recent admonition in Burns v. Wilson # that “military
courts, like the state courts, have the same responsibilities as do
the federal courts to protect a person from a violation of his
constitutional rights.” Judge Quinn, refusing to accede to the
claim of military necessity, declared:

I have absolutely no doubt in my mind that accused persons in
the military service of the Nation are entitled to the rights and

“ United States v. Sutton, No. 2-52-6-441, B.R. (Navy) (1933) (not re-
ported). (It should be moted that the aceused had an offcer-lawyer at the
time the deposition was taken but he did not submit any intérrogatories
and was not presented at the taking of the deposition.]

“ United States v. Sutton, 3 U.8.C.M.A, 220, 11 C.M.R. 220 (1953},

“1d, at 22228, 11 C.M.R. at 222-23.

®1d, at 227-28, 11 C.M.R. at 227-28,

=346 U.S. 187, 142 (1938).
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privileges secured to all urder the Constitutiorn of the United
excluded duectl\ or

. With only a s
g of the protection
these rights and priviieges fror an accased because he is. at
i with armed frees of nis country. ... To
excep mey be added the implied limitation of the
right of triai by ju No other recognized exceptions have
been cited and I know of nene”

The Clay-Sutton majority philosophy inevitably led to strained
decisions on constitutional issues. The Court frequently avoided,
perhaps judiciously, the broader issue of the applicability of
the Constitution to the military either by finding a petitioner’s
claim insufficlent by the constitutional standards followed in
federal courts and 7pso fucto of no merit under military law = or
by resting a decision on congressional intent and the UCJLJ.*
Nevertheless, the early Court was unable to insulate itself com-
pletely from constitutional questions because the UCMJ and
Manual for Courts-Martial contained many procedural and sub-
stantive gaps.”> When confronted with a need for guidance in itz
decision making the Court unhesitantly looked to federal pre-
cedent again relying on congressional intent and noting the man-
date to the President in Article 36, Even then answers were
not always readily available. Once embarked on the voad of judi-
cial activity the Court of Military Appeals was destined to create
new principles of law. A court, Lehaving as a judicial body,
cannot escape being a court and thereby engaging in creative
interpretation if not law making.

3 U.8.CM.A. 220, 228, 11 C.M.R. 220, 228,

“ E.g, United States v. Zimmermar, 2 U.8.C.M.A. 12, 6 C.M.R. 12 (1652)
(no double jeopardy ir. government's right to appeal Board of Review de-
cision); United States v, Florence, 1 U.S.C.MLA. 620, 5 C.MR. 48 (1852)
(ev dence found legally seized
E.g., United States v, Wappler, 2 U.8.C.M.A, 393, § C.M.R. 23 (1953)
(confinement on bread and water held invalid on basis of Congressional
history and Art. 55 prohibition of crusl ard unusua! punishment rather than
on eighth Amendment:.

*Willis, &t 83-87. Judge Quinn commented on the relationship betweer
the court and the Manuai for Courss-Martial in Quinn, Court-Martial Prac-
tice: A View from the Top, 22 HasTixas L, J, 201 (1971)

“UCMJ, art. 36 provides (a) The procedure, including modes of proo?,
in cases before courts-martial, courts of inquiry, military commissions,
and other military tribunals, may be preseribed by the President by regula.
tlons which shall, so far as he deems practicable, apply the principles of
law and the rules of evidence generally recognized in the trial of criminal
cases in the United States distriet courts, but whick may not be contrary
to or inconsistent with this chapter. (b) All rules and regulations made
under thiz article shall be uniform insofar as practicable and shall be re-
ported to Congress.

32



COMA

Difficulty with the majority position on the applicability of
constitutional guarantees for military defendants soon surfaced.
In consideration of the right against self-incrimination the
Court had noted:

The right here violated flows, through Congressional enactment,
from the Constitution of the United States. Military due process
requires that courts-martial be conducted not in violation of these
constitutional safeguards which Congress has seen fit to accord to
members of the Armed Forces.®

In a case decided two weeks before Sutton, the Court of Military
Appeals held the compulsion of a handwriting specimen violated
the right against self-incrimination, drawing the distinction be-
tween affirmative conduct and passive cooperation.®” Judge Bros-
man, writing for the unanimous Court, stated:

Undoubtedly, it was the intent of Congress in this division of the
Article to secure to persons subject to the Code the same rights
secured to those of the civilian community under the Fifth
Amendment to the Constitution of the United States—no more and
no less. . . . Having taken the view that the protection of the Fifth
Amendment extends to an involuntary handwriting specimen, it
follows from wrat we have said previously that Article 81(a) of
the Code includes the same coverage.”

Though refraining in Sutfon from applying constitutional prin-
ciples to overrule a provision of the UCMJ, the Court of Military
Appeals, in deciding a case according to the intent of Congress
to confer an egqual self-incrimination privilege, formulated a
constitutional principle in an unsettled area of the law. This
anomalous situation was also created in United States v. Greer®
by the Court’s holding that an accused could not he compelled to
utter words for the purpose of voice identification. Although
this holding exceeded federal practice, the Court again noted
the serviceman’s right against self-incrimination was coequal
with the Fifth Amendment guarantee.”® Thus, a majority of the
Court was satisfying congressional intent to equalize civilian
and military justice by defining and creating these rights. In

* United States v. Welch, 1 U.S.C.M.A. 402, 408, 3 C.MR. 136, 142 (1852)
(note, this wasz opinion of Chief Judge Quinn who embraced the Clay philos-
ophy until his dissent in Suton).

™ United States v. Eggers, 3 U.S.C.M.A, 161, 11 C.M.R. 181 (1853), ac-
cord, United States v. Rosato, 3 LC. M., 143 11 CMLR. 143 (1933)
These ca:es were noted in 22 GEO, WASH. REY, 371 (18534).
M.A. at 195, 198, 11 G MR, at 195, 198,

"3 L CMA 576, 13 C.M.R. 182 (1953)

®Id., at 578, 13 CM.R, 134 (note, opinion of Chief Judge Quinn). This
case is noted with comparison to civil rules in 23 Geo. WasH, L. Rev. 110
(1954).
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United States v. Williamson,* Chief Judge Quinn’s dissent, noting
that the UCMJ provides additional protections to an accused,
hinted at a possible reconciliation of the Sutton concept of con-
gressionally sifted constitutional rights and the new law repre-
sented by Eggers and Greer. But it iz questionable that reconcilia-
tion was the intent of Judge Quinn. He believed in the applicabil-
ity of the Constitution to courts-martial without the sifting of
the TCMJ and the Sutton majority maintained the position that
it was congressional intent to confer an equal, not superior, right
against self-inerimination.®

During its first decade the Court of Military Appeals eschewed
articulating fully its constitutional philosophy. The judges were
nevertheless prone to spice their opinions with dictum about the
relationship between the Constitution and the military accused.
Chief Judge Quinn constantly referrved to his dissent in Suttoi
and the full applicability of the Constitution although never
finding the occasion or votes to hold unconstitutional a con-
gressional or executive determination, Judge Latimer, the author
of Clay and Sutton, found no authority or necessity for question-
ing the constitutional balancesz struck by the Uniform Code of
Military Justice. Sustaining court-martial jurisdiction over a
civilian emplovee of the Air Force in Japan he noted:

To avoid any suspicion that we are atts
sccompanying the armed service overseas all of the constituzional
rights it is possible to give im, let us make ourselves clear. Once
a pe iz held to bject to military law, and ne s tried by
a court- martlal every right and privilege guaranteed to any citizen
by the Constituticn is granted him by the [UCMIJI], with sne excep-
tion of a trial by jury and a presertment of a grand j o
What Corgress may do ir. denying other rights fs not before us
and probabiy mever will be, as it iz doubtful trat military law
will ever be changed sc as to take frem an accused those rights
that he presently en’oys, In that connection, i7 should be Rept ir
mmd that the present military code so resembles enlightened civilian
<ke rights, privileges, and immunities granzed
stem are, so far as practicable, at least equal

ting to deny a person

"4 U.S.CMLA. 320, 15 C.MLR. 820 (1954).

*See United States v. Josey, 38 U.S.C.ML.A. 787, 777, 14 C.M.R. 185, 105
(1954) (opinion of Judge Brosmar); United States v. Howerd, 5
186, 194, 17 C3LR. 188, 194 (1854). Judge Latimer did note :
that the Court may have extended the sef-inerimination righ: in Eggers
and Greer, 4 U.S.CML.A. at 327, 15 C.M.R. at 327

“ United States v. Burney, 5 US.COM.A, 776, 796, 21 C.MR. 08, 118
(1956). The holding in this case was to be repud: ated by the Supreme Court
in McElroy v. Guzgliardo, 361 U.8. 281 (1960)
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Although Judge Ferguson:® (who joined the Court in 1956)
concurred without comment in reafirming Sutton,** a momentous
shift in the majority constitutional philosophy was signalled in
his brief concurring opinion in United States v. Ivory:

It is my considered opinion it cannot be contended that & man who
Joins our armed forces and offers his person to fight for the Con-
stitution and the i i
mental guarantees granted to citizens generally, except those ex-
cluded by the Constitution expressly ov by necessary implication,
wwhich this document affords the accused.

Less than two years later, Judge Ferguson, with the Chief Judge
concurring, overruled Sutton in United States v. Jacoby:

[It is appatent that the protections in the Bill of Rights, except
those which are expressly or by necessary implication inapplicable,
are available to members of our armed forces. . . . Moreover, it is
equally clear that the 6th Amendment guarantees the accused the
right personally to confront the witness against him.”

In dissent, Judge Latimer lamented the rejection of stare decisis
and chastised the majority for divesting “the Supreme Court of
the United States of jurisdiction to be final arbiter of the con-
stitutionality of a Federal statute” « and for ignoring that “the
Constitution entrusted to Congress the task of striking a precise
balance between the rights of men in the service and the over-
riding demands of discipline and duty. . . .” + Although stating
that Article 49 was only being given “a correct and constituticnal
construction” the majority had in effect held a part of the UCMJ
uncongstitutional by forbidding the use of written interrogatories
at trial when the defense objects.

A further step in the theoretical subordination of military law
to the Constitution was taken in United States v. Tempia.*® In-
terpreting the Supreme Court’s decision in Miranda v. Arizona **
as being of “constitutional dimensions,” Judges Ferguson and
Kilday held that the military was obliged to follow Supreme

“ Homer F. Ferguson joined the Court in April, 1956, after the death of
Judge Paul W. Brosman, Judge Ferguson is now a senior judge available
for service with his consent at the call of the Chief Judge. See UCMJ, art.
87(a) (4). A tribute to his career may be found in 4 THE ADVOCATE 1 (1072).

“ United States v. Parrish, 7 U.S.C.M.A, 337, 22 CMR. 127 (1956).
(Judge Latimer sustained Sutton by simply citing its holding and his
opinion there,)

g U.8.C.M.A. 516, 523, 26 C.M.R. 296, 303 (1938).

11 U.8.C.M.A, 428 430~ 31, 28 C.M.R. 244, 246-47 (1960)

“1d., at 434, 20 C.M R. at 250

*1Id., at 441, 28 C.M.R, at 267,

“16 U.S.C.M.A, 629, 37 C.M.R. 240 (1867).

384 U.S. 436 (1966).
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Court guidelines in protecting an accused’s right to counsel and
right against self-incrimination. In sharp response to the
counter-assertions of the Navy Judge Advocate General, Judge
Ferguson stated:
The time is lox
cogn’zes—iher
. that members
status, ijsu feeto de

since past—as, indeed, the United States re-
Con will lend an attentive ear to the argu-
e arred services ave,
rived of all nrotections of

1 o? Rights.”

Judge Kilday *° ohserved:

oreme Court ov ¥
upen us. a subordiraze Federa and
. amend, or void any ce roldings
we entertaired views to the contrary or regarded
therecf as cnerous o the sthorities,

of Mivendn. eve

the requirers
Curiously, Chkief Judge Quinn dissented. The Chief Judge, nat-
arally not disavowing the application of the Constitution to the
military, focused on the concern about coerced confessions and
the Supreme Court’s favorable comment on the warning re-
quirement in military law in reasoning that Article 31 was an
alternate “fully effective means” of protecting the rights of an
accuzed.”!

Since Jacoby, and particularly since Tempic, commentators on
military juri adence have accepted the announced applicability
of the Constltution to courts-martial. Critics of military justice
vecognize the proclaimed philosophy but question its completeness
and authenticity in the field and on appellate review. Defenders
of military justice are quick to asszert that accused are better
protected in military courts than civilian. However, the addition
of William H. Darden to the Court of Military Appeals in 1968
has weakened the unanimity of the Court’s constitutional philo-
sophy. The present Chief Judge has acknowledged an ohligation
to follow Supreme Court decisions on self-incrimination  and
search and seizure - and has accepted the applicability of certain

“15 U.S.C.MA. at 633, 37 CM.R. at 253 (The Navy Judge Advoeate Gen-

eral, it an amicus curize brief, had conterded that the Bill of Rights was
inepplicable to courts-martial buc was politely informed of his miscon-

N e Court of Militay
Georgetowr, University, 18922: private practice, 1522.
i1

Appeals i 1961; LL.B,
-35: U.S. Congre

18386

16 T.8.COM.A 'xtml S'C\IR MWI

3 T
United States v. Caiola B M

Urited States v, Alstor, B . B . A . (10710
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provisions of the Constitution where the Supreme Court has
affirmatively spoken.** But on other constitutional guestions he
has embraced a modified Clay-Suéton philosophy bottoming his
decisions solely on the UCMJ * and opining a lack of power to
make some decisions on constitutional grounds.’® Most unsettling
in assessing the current impact of the Constitution on the Court’s
work is the Chief Judge's implication that the due process clause
of the Fifth Amendment does not apply “ex proprio vigore to
appellate review of military trials.” s This unstated but apparent
dissent to the Jacoby-Tempia perspective magnifies the signifi-
cance of the recent departure of Judge Ferguson from active
service. The constitutional philosophy of his successor, Robert M.
Dunecan,* will be anxiously awaited by practitioners and scholars
of military justice.

Qutlining the constitutional philosophy of the Court of Mili-
tray Appeals is obviously not sufficient to appraise its handling
of constitutional issues. Indicating past and present variances in
constitutional theory also does not necessarily explain particular
judgments. Whether utilizing a Clay-Sutton, modified Clay- Sut-
ton, or Jacoby-Tempin approach, decisions on specific issues must
be examined to determine the true impaect of the Constitution on
military justice.’® Then, having made such an inquiry, the per-

* United States v. Richardson, 21 U.S.CM.A. 54, 57, 44 C.M.R. 108, 111
1971,

= United States v. Burton, 21 U.S.C.M.A. 112, 117-18, 44 C.M.R, 166,
171-72 (1971); United States v. Prater, 20 U.8.C.M.A. 839, 43 C.M.R. 179
(1971).

* Petty v. Moriarty, 20 U.S.C.M.A. 438, 444, 42 C.M.R. 278, 284 (1971)
(dissenting to writ of prohibition granted to enjoin on Art, 32 proceeding
where a convening authority had withdrawn charges from a special court-
martial because accused requested witnesses).

" United States v. Prater, 20 U.S.C.M.A. 339, 342, 43 C.M.R. 179, 182
(1971),

“Judge Duncan was administered the oath of office on November 29,
1971 having served as a justice on the Supreme Court of Ohio from 1069.71.
In his first opinion Judge Duncan perceived his scope of Teview of & search
and seizure as whether “items found offend the Fourth Amendment to the
United States Constitution or the requirements of paragraph 152, Manual
for Courts-Martial” (United States v. Fleener, 21 U.S.C.M.A. 174, 180, 44
C.M.R. 228, 234 (1972)) and exhibited a due process philosophy of “funda-
mental fairness” in expressing outrage for the abandonment by & military
judge of his impartial role (United States v. Posey, 21 U.S.C.M.A, 188, 192,
44 C.M.R. 242, 246 (1972)).

“The constitutional rights o a grand Jury 8nd petit jury obviously need
not be discussed as by virtue of the C they are
to trisls by court-martial. Sec motes 243-49 and text infra. The Eighth
Amendment protection against cruel and unusual punishment and excessive
fines and the 8ixth Amendment right to be informed of the nature and
cause of accusation are not separately treated because of the scarcity of
cases (confinement on bread and water held invalid sentence on basis of
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formance of the Court as an institution may be better under-
stood,

B. CONSTITUTIONAL RIGHTS AND THE COURT OF
MILITARY APPEALS

1. The Right Against Self-Incrimination.

Article 81 of the Uniform Code of Military Justice was plainly
intended to secure the right against self-incrimination for the
military accused and, in fact, the nature and extent of the
warning requirements were model penal provisions at the time of
their enactment.” The protection of this right has supplied the
largest number of “‘constitutional cases” for the Court of Military
Appeals and has provoked much comment and analysis. It is
therefore not surprising that the right against self-incrimination
best mirrors the development of the constitutional philosophy of

legislative intent and Art. 55 rather than Eighth Amendment in United

States v. Wappler, 2 U.S.C.M.A. 393, 9 C.M.R. 23 (1933)) and their ade-
quate safeguarding by the UCMJ (Arts. 55, 10, 35). The due process clause
of the Fifth Amendment, which probably deserves separate treatmert, is
not specifically discussed in this section although the concept of due process
iz inextricably woven into the work of any criminal court. The concept
of military due process postulated in United States v, Clay, 1 US.C.M.A,
74, 1 CM.R. 74 (1951] encompasses all of a military accuseds status
and regulatory rights, To the adherent to the Jacoby-Tempia constitutional
philosophy military due process is coterminous with, and something more
than, constitutional due process, See Quinn, The United Stotes Court f
Military Appeals nnd Military Due Process, 35 81, JouN’s U.L. REv., 225
(1961). To the Clay-Sutton school military due process is separate from
the due process clause of the Fifth Amendment and is in essence the sum
of a military accused’s rights, See opinion of Darden, C.J., in United States
v. Prater, 20 U.8.C.M.A, 339, 43 C.M.R. 179 (1971). The Court utilized the
art. I, sec. 9, proscription against ex post facto laws in Limiting the Manual
changes to rules governing the corroboration of confessions. United States v,
Hise, 20 U.S.C.M.A. 3, 42 C.M.R. 195 (1970),

*UCMJ, art. 81, provides:

(a) No person subject to this chapter may compel any person to in-
criminate himself or to anewer any question the answer to which may tend
in¢riminate him,

(b) No person subject to this chapter may interrogate, or request any
statement from, an accused or a person suspected of an offense without
frst informing him of the nature of the accusation and advising him that
he does not have to make any statement regarding the offense of which he
is accused or suspected and that any statement made by him may be used
as evidence against him in a trial by court-martial.

(¢) No person subject to this chapter may compel any person to make
a statement or produce evidence before any military tribunal if the state-
ment or evidence is not material to the issue and may tend to degrade him,

(d) No statement obzained from any persen in violation of this article,
or through the use of coercion, unlawful influence, or unlawful inducement
may be received in evidence against him in a trial by court-martial.

38



COMA

the Court. In its first consideration of the voluntariness of a
confession the Court noted:

We believe that the principles discussed above are equally applica-
ble to military criminal justice. A confession by a soldier or sailor
following inducements caleulated to arouse either hope or fear is
just as untrustworthy in a court-martial as it is in a civilian
criminal court. . . . We may note, in passing, that the very exist-
ence of military discipline in the armed forces gives cause for
additional suspicion toward confessions given in the presence of
military superlors,”
The Clay theory of the applicability of the Constitution was
embraced in the Court’s early treatment of the self-incrimination
privilege, In United States v. Welch ®* Chief Judge Quinn stated,
“The right here flows, through Congressional enactment, from
the Constitution of the United States.” As previously discussed,
the early Court equated Article 31 with the Fifth Amendment
guarantee and created anomalies by forbidding the evidentiary
use of involuntary handwriting exemplars and voice identifica-
tions.* Recognizing the inconsistency in those cases the Court
restricted their previous holdings by focusing on the word,
“statement,” and on the uniqueness of the warning requirement
in proclaiming that Article 81 was wider in scope than the
Fifth Amendment.™ Thus, in invalidating orders to submit to a
urine test ® and to a blood test,® the Court relied on Article 31
instead of the Constitution. After the Supreme Court held hand-
writing exemplars outside the protection of the Fifth Amend-
ment, the Court of Military Appeals reaffirmed its former de-
cisions noting that they were based on an interpretation of a

“ United States v. Monge, 1 U.S.C.M.A. 95, 98, 2 CM.R. 1, 4 (1952).
The inherent coerciveness of certain military situations was & factor in
the reversal of a young officer’s conviction for chesting on an exam where
statements were made by him in an oficial investigation conducted for his
former commanding officer in United States v. Welch, 1 U.S.C.M.A. 402, 3
CMLR. 187 (1952). One student of military law has, however, found mili-
tary courts insensitive to inherent coercion of situations involving superiors
sec Sherman, Civilianization, 7172, eupra note 2. See also mote 70 infra.

“1 U.8.C.M.A. 402, 407, 3 C.ML.R. 187, 142 (1952).

# See notes 33-38 and text supra.

“ United States v. Minnifield, 5 U.8.CM.A, 373, 26 C.M.R. 152 (1958)
(in court handwriting exemplar unlawfully taken).

* United States v. Forslund, 10 U.S.C.M.A. 8 27 C.MR. 82 (1958);
United States v. Jordan, 7 U.S.C.M.A. 452, 22 C.M.R. 242 (1957); see also
United States v. McClung, 11 U.S.CM.A. 754, 28 C.M.R. 570 (1960) (in-
voluntariness found where accused in semi-conscious state).

“ United States v. Musquire, 8 U.S.C.M.A. €7, 26 C.M.R. 320 (1958); but
noted United States v. Miller, 15 U.S.C.M.A, 820, 35 CMR. 202 (1965)
(blood sample taken from unconscious person for medical reasoms ad-
missible) .
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statute wider in scope than the Fifth Amendment.®® Without
pausing to question the logic or historical accuracy behind the
Court’s reasoning, this decision, coupled with the acceptance of
constitutional guidelines in Tempia,** means that a military de-
fendant is protected by the Fifth Amendment right against self-
inerimination or Article 31, whichever is broader in a given in-
stance. A military accused consequently benefits from the Article
31 application to non-verbal statements,®® non-custodial situa-
tions,™ and admissions as well as confessions ** and enjoys the

¢ Compare Gilbert v. California, 388 U.S, 263 (1967) with Unired States
v. White, 17 U (A, 211, 38 CM.R. 8 (1967). However, the COMA has
held that handwriting exemplars taken by civilian police or secret service
investigators need not be preceded by & Miranda werning see United States
v, Lewls, 18 U.S.CM.A. 355, 40 C.MLR. 67 (19691; United States v, Penn,
18 U.S.C.M.A. 194, 39 CM.R. 194 (1969). For similar adherence by COMA
to decisions on voice identifications compare United States v. Wade, 388 U.S.
218 (1967) with United States v. Mewborn, 17 U.8.C.M.A. 481, 38 C.M.R.
229 (1968).

©16 U.S.CM.A, 626, 87 C.M.R. 248 (1967

#See notes 63-67 and text supra. “Testimonial acts” will also be inad-
missable uniess preceded by an Article 31 warning see United States v,
Nowling, ¢ U.8.C.M.A. 100, 25 C.M.R. 362 (1858) (production of a pass);
United States v. Taylor, 5 U.S.C.M.A. 178, 17 CM.R, 178 (1954) (pointing
to clothing containing marihuena); but note, United Siates v. Morse, §
U.S.C.M.A. 799, 27 C.M.R. 67 (1958) (visual inspection of hands and cloth-
ing under ultraviolet light not need be preceded by Article 31 warning),
See also Reilly, Non-verbal Statements: Observations on a Unique Conoept
Employed By Military Court, 25 JAG J, 24 (1870).

“ United States v. Harvey, 21 U.S.C.ML.A. 39, 44 CM.R, 03 (1071) (ser.
geant superior in rank and position reouired to give warnings); United
States v. Souder, 11 U.S.C.M.A. 39, 28 C.M.R. 283 (1059) (naval officer
running & shop required to give warnings to suspected thieves); United
States v. Diterlizzi, 8 US.CM.A, 334, 24 C.MR. 144 (1057) (air police-
men required to give warning at accident scene); United States v. Wilson,
2 US.CM.A. 248, 8 CM.R, 48 (1953); but sce United States v. Babbidge,
18 U.S.C.M.A. 327, 40 C.MR. 39 (1969) (required submission to board of
psychiatriste when insanity raised at trial not a violation of Article 3%
or Fifth Amendment) ; United States v. Vogel, 18 U.S.C.M.A. 160, 39 CMLR,
160 (1969) (warning not reguired when accused voluntarily approached
officer he was to report to at a later time); United States v. Hinkson, 17
U.S.CM.A. 126, 87 CMLR. 390 (1967) (undercover agent in station lobby
need not warn); United States v. Baker, 11 TU.S.C.} . 313, 28 CMR.
129 (1960) (doctor treating narcotic patients need not give Article 31
warnings). Warnings are also not required for private conversations see
United States v. Beck, 15 U.S.C.M.A. 333, 35 C.M.R. 305 (1965); United
States v, Johnson, 5 U.S.C.M.A. 795, 19 C.M.R, 81 (1955); United States v.
Dandaneay, 5 U.S.C.M.A. 462, 18 C.M.R. 86 (1935).

* United States v, Lincoln, 17 U.S.C.M.A. 330, 38 CM.R. 128 (1967); crii-
cally noted in 9 WM. & MaRY L, Rav. 845 (1968).

40



COMA

warning requirement protections of Miranda and its progeny.”?
Owing primarily to the expanded meaning of Article 31 and
twenty years of precedent the Court of Military Appeals has
little current need to rely on the constitutional guarantees against
self-incrimination.” A recent dramatic example of generally
broader military rights was the holding that Manual changes
explicitly occasioned by Miranda and Tempia ™ prevailed over a
Supreme Court decision permitting the use of unwarned state-
ments for impeachment.” There is one exception to the broader
military rights. In United States v. Kirsch "¢ the Court of Mili-
tary Appeals affirmed 2 conviction of willful refusal to testify
notwithstanding the absence of specific statutory authority for a
proposed grant of immunity, Rather than adhere to federal court
decisions strictly construing the authority to grant immunity ™
the Court strained to find statutory authorization in legislative
acquiescence to longstanding military practice.™ Those subject to
the UCMJ must therefore accept what is more akin to equitable
immunity than transactional immunity.’®

2. Protection Against Double Jeopardy.

Although the Court of Military Appeals draws on federal
court opinions, there has been little need to utilize the Fifth

¥ See Addlestone and Wymne, Miranda and Military Justice, 11 A.F.
JAG L, REv, 223 (1969); Birnbaum, The Effect of Recent Supreme Court
Decisions on Military Lew, 36 ForbHaM L. REv. 153 (1967); Hansen,
Miranda and the Military Development of a Constitutional Right, 42 MIL.
L. REV. 55 (1968).

" See following cases recently decided without reference to Fifth Amend-
ment, United States v. Gaines, 21 U.S.C.M.A. 236, 45 C.M.R. 10 (1972) ; United
States v. Fisher, 21 U.8.C.M.A, 223, 44 C.M.R. 277 (1972) (strongly affirm-
ing the exclusion from warning of a doctor treating a patient): United
States v. Heary, 21 U.S.C.M A, 98, 44 CM.R. 152 (1971); Uniteqd States
v. England, 21 U.S.C.M.A. 88, 44 C.M.R. 142 (1971).

™ See para 140a(2), DA PAM 27-2, ANALYSIS OF CONTENTS MANUAL FOR
COURTS-MARTIAL UNITED STATES 1960, REVISED EDITION (July, 1970).

* United States v, Jordan, 20 U.S. A, 614, 44 C.M.R. 44 (1971). This
case is discussed in Armstrong, The Impeachment Exception to the Hz-
clusionary Rules: The Military’s Options in the Wake of Jordon and Harris,
26 JAG J. 1 (1971) and noted in 52 MiL. L. REV. 180 (1871).

#15 U.S,C3LA. 54, 35 C.M.R. 56 {1964).

" E.g., Burdick v. United States, 236 U.S. 79 (1915); United States v.
Ford, 99 U.8. 5084 (1879); Issacs v. United States, 256 F, 2d 654 (8th Cir.
1958) ; Earl v, United States, 361 F. 2d 531 (D.C. Cir. 1966),

™15 U.S.C.M.A, 84, 90-94, 35 C.M.R. 56, 62-66 (1964) (Judge Ferguson
dissented unable to find any statutory authority for the immunity offered).

* For excellent discussion of Kirach case and the state of immunity in
military law see Green, Grants of Immunity and Military Law, 58 MiL. L.
REv. 1 (1971). An earlier and also thorough treatment may be found in
Grimm, Grants or Promises of Immunity Under Military Law (1957) (un-
published thesis at Judge Advocate General's School),
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Amendment in its decision making as UCMJ, Article 44, pro-
vides:
(a) No person may, without his consent, be tried a second time
for the same offense.
{b) No proceeding in which an accused has been found guilty

by & coart-marwial upon any charge or specification is a trial

in the sense of this arsicle until the finding of guilty has become

firal after review of the case has been fully completed.
hich, after the introduction of evidence but

before a finding, is or terminated by the convening au-

thority or on motion of the prosecution for failure of available

evidence or witre; without any fauit of the accused is a trial

in the sense of txis article.”
In applying Article 44 the Court generally followed federal
practice on waivers ** and mistrials.”* Section (b) has been inter-
preted to allow the government an appeal from an adverse de-
cision of a Court of Military Review.** Since they derive power
from the same sovereign, a trial by court-martial or by a federal
district court would bar a subsequent trial by the other. There
is no similar constitutional or other express protection against
trial by a state and a court-martial for the same offense.> In the
absence of a Status of Forces agreement a serviceman may be
tried by court-martial and a foreign government.*” Owing to the

(c} A preceeding

“TUCMJ, Art, 44, The former jeopardy provision is supplemented by
Articles 62 and 63 whick prevent & reconsideration or rehearing on a find-
ing of not guilty and which impose an original sentence as the maximum
which may be given on a rehecring,

" United States v. Schilling, 7 U.S.C.MA. 482, 22 CM.R. 273 (1957):
United States v. Kreitzer, 2 U.8.C.MLA 285, 8 COLR. 83 (190),

% United States v. Waldron, 15 U.8 36 CM.R 126 1966),
United States v Lyrch, § U.S.C.M.A. ws, £ CM.R. 303 (1958); United
States v. Richard, 7 U.S.C.M.A. 46, 21 C.MR. 172 (1956) .

* United States v. Ivory, 9 U.8.C.M.A. 516, 26 C.M.R. 298 (1958); United
States v. Zimmerman, 2 U.8.CM A, 12,6 .12 (1952).

“ TUnited States v. Rosenblatt, 13 L'“CMA 28, 32 C.M.R. 28 (1962),

Army poliey is set forth in paragraph 6-2, Army Reg. No. 27-10 (26 Nov.
1968)
“A persor. subject to the Uniform Code of Military Justice who has been
tried in a eivil court » i i court-martial or
punished under the Uniform Code of Military Justice, Article 15, for the
same act or acts over which the civil court has exercised jurisdicsion”
Rareiy does the military attempt such double jeopardy bui see United
States v, Borys, 18 U.S.C.M.A, 545, 40 C.M.R. 239 (1969). The American
Legion has long lobbied for a statutory prohibition against dua! sovereign
double jeopardy. Sec H.R. 3453, 86th Cong., 1st Sess, (1959).

“ United States v, Caddenhead, 14 U.£.CM.A, 271, 34 C.MR. 51 (1963)
(juvenile procesding in Japan held no eriminal and mo bar to court-
martial); United States v. Asu, 12 US.CM.A. 332, 50 C.M.R. 332 (1961)
(orgiotnes for homisis underSamoan st oo s’ 0 former
jeopardy claim); United States v. Sinigar, 6 U.S.C.M.A. 330, 20 C.MR. 46
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pecularity of the military justice system the Court of Military
Appeals has closely serutinized the withdrawal of charges from
a court-martial, requiring “manifest necessity’” or “good cause”
after arraignment.” Sentences on rehearsing have been limited
beyond what may be constitutionally required to the lowest
sentence formerly approved.”” Also in the military nonjudicial
punishment under Article 15 and administrative discipline with-
in a stockade under Article 13 may bar trial for the same
offense depending upon the facts and circumstances of each
case.®

It may be fairly stated that the Court of Military Appeals
respects the strictures of the Fifth Amendment but Article 44
forms the boundary for the protection against double jeopardy
in the military.® The differences in constitutional philosophy
among the recent judges was plainly exhibited in United States
v. Richardson.®® Chief Judge Darden acknowledged Supreme
Court statements that the Fifth Amendment may be invoked
at a court-martial proceeding but implied that the constitutional
protection was no broader than Article 44. Even assuming that
the Fifth Amendment was broader, he distinguished a recent

(1955) (sentence under Canadian contempt proceeding held mo bar to
court-martial for bringing discredit upon armed services).

“United States v. Fleming, 18 U.S.C.M.A. 524, 40 CM.R. 236 (1969)
(not good cause because judge Tefused to accept guilty plea and granted
continuance to gather evidence); United States v. Williams, 11 U.S.C.MLA.
459, 29 C.M.R. 275 (1960) (not good cause because conveming authority
didn’t like lenient sentences); United States v, Schilling, 7 U.S.C.M.A, 482,
22 CM.R. 272 (1957) (found where recording machine broke); United
States v. Stringer, 5 U.S.CM.A. 122, 17 CM.R. 122 (1954) (not found
where president of court made prejudicial remark once trial begun for law
officer, not convening authority, responsible for its proper conduct).

 United States v. Kelley, 5 U.S.C.M.A, 259, 17 C.M.R. 250 (1954).

= Artlcle 13 permits minor punishment for infractions of discipline while
in arrest or confinement and Article 15 does not bar trial for & serious
offense growing out of the same act or ommission. The few cases Tefer
to “minor” versus "serious” offenses but these terms are somewhat am-
biguous. See United States v. Harding, 11 U.S.CM.A, 674, 25 CM.R. 430
(1960) (disciplinary segregation for assault on fellow prisoner not a bar
to court-martial); United States v. Fretwell, 11 US.C.M.A. 877, 29 C.M.R,
193 (1960) (non-judicial punishment of naval officer for drunkeness did
not bar trizl by genersl court-martial); United States v. Williams, 10
US.CAA. 615, 28 CMR. 181 (1959) (disciplinary segregation with re-
stricted diet a bar to trial for disrespect to stockade NCO); United States
v, Vaughn, 8 U.S,CMA. 121, 11 C.M.R. 121 (1953) (14 days restricted diet
and 30 days disciplinary segregation to bar to court-martial for escape from
confinement).

© See Kates, Former Jeopardy—A Comparison of the Military and Civilien
Right, 15 MiL. L. REv. 51 (1962).

*21 U.8.C.M.A. 54, 44 C.M.R. 108 (1871).

" 1d., at 57, 44 C.M.R. at 111.
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Supreme Court decision,™ in construing Article 44(b) to permit
a retrial after a military judge declared a mistrial after findings
for inadequacy of counsel. The proponents of the Jucoby-Tempia
constitutional philosophy who had previously stated that the
TCMJ was not the full measure of a military accused’s double
jeopardy protection * differed with the Chief Judge. Judge Quinn
dissented from the interpretation of Article 44 (b) which he felt
would sanction “retrial of an accused for murder when he had
been found guilty oniy of mansiaughter.” However, he found the
military judge’s actions appropriate since the inadequacy of
counsel probably also tainted the findings.* In dissent Judge
Ferguson likewise expressed concern over the expanded mean-
ing being given to Article 44 (b) and could find no authority for
retrial under Article 44 and the Fifth Amendment where the
military judge erroneously declared a mistrial "

3. The Right to Hove the Assistance of Counsel.

A serviceman’s right to counsel at a court-martial is specifi-
cally provided by the Uniform Code of Military Justice. The
UCMJ has always provided for legally trained counsel at general
courts-martial. With the implementation of the Military Justice
Act of 1968 lawyer-counsel is required at special courts-martial
which may adjudge a bad conduct discharge and otherwise pro-
vided if reguested by an accused.® There is no provision for
counsel at a summary court-martial " In addition, an accused
may retain civilian counsel at his own expense or request a
specific military counsel if that person is reasonably available.®
Once convicted, a person also has the right to legally qualified
military counsel or civilian counsel hired at his expense in the

“ United States v. Join, 400 L‘ s 470

* United States v. Ivory, § U.8.C.M.A, 516, 322, 26 C.M.R. 266, 802 (19581,
21 U.S.CM.A. 54, 35 4gC\IR we i (1871
“Id., at 59-61, 44 C.MLR. at 113-115

“TCMJ, arts, 10, 27, The right to qualified counsel at special courts-
martial which canrot adjudge a bad conduct discharge is still subject to
availability “on account of physical conditions er military exigencies.” Such
a sltuEtlon is extremely rare.

here is mo mention in the UCMJ about the right to counsel before a

summary court-martial which can only adjudge a maximum of thirty days.
The MCM, para 79, in its deseription of summary courts-martial does not
refer to counsel. The summary court officer wears the hats of prosecutor,
defense counsel, und judge. However, counse! has been known to appear at
these “tribunals.” An accused may refuse trial by summary court-martial
at the risk of subjecting himself to the greater maximum punishments of a
special court-martial Many persons have called for the abolition of these
“inferior courts” ludmg‘ Sen, Ervin, The Military Justice Aet of 1068
45 MIL, L. REV, 77, 95 (1968).

“UCMJ, art. 38(b).
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military appellate process.” Thus, there was no Gideon v. Wain-
wright *° issue for the post-Code military justice system. How-
ever, the stages in criminal proceedings at which counsel must
be provided and the meaning of counsel have produced consider-
able case law.

The Uniform Code of Military Justice provides that an ac-
cused may have the assistance of counsel at a pretrial investiga-
tion before charges can be referred to a general court-martial. o
The Court of Military Appeals has labeled this proceeding “judi-
cial” and has interpreted its counsel provision to mean legally
qualified counsel.’2 The right to counsel at the Article 32 investi-
gation may be waived during this pretrial hearing, by no objec-
tion at trial, or by a guilty plea.’™ In 1954 the Court, sustaining
two convictions obtained with the use of confessions, observed
that there was no right to appointed counsel prior to the filing
of charges.* However, three years later the Court modified its
position in United States v. Gunnels.*** Citing the Sixth Amend-
ment to the Constitution and relevant Supreme Court cases Chief
Judge Quinn stated;

The right is not limited to the trial itself, but includes the pre-
trial proceedings during which counsel investigates the facts and
prepares the defense. . .. The distinction between a criminal pro-
ceeding and an investigation does not, however, mean that a person
suspected of the commission of a crime can be precluded from
consulting counsel.™

This decision was followed by several cases solidifying the right
to seek legal advice during pretrial stages.*” As previously noted,
the Court of Military Appeals has embraced the Mirande de-

*1d., art. 70.

372 U.S, 335 (1963) (requiring states to appoint counsel for indigents,
at least in felony cases).

uUCMJ, art. 32,

@ United States v. Tomaszewski, 8 U.S.C.M.A. 266, 24 G.M.R. 76 (1957).

* United States v. Courtier, 20 U.S.C.M.A, 278, 43 GM.R. 118 (1871);
United States v. Mickel, 9 U.S.C.M.A. 324, 26 C.M.R, 104 (1958).

* United States v, Moore, 4 U.S.C.M.A. 482, 16 C.M.R. 56 (1854); United
States v. Manuel, 3 U.S.C.M A, 789, 14 C.M.R. 157 (1954).

™8 U.S.C.M.A, 130, 23 C.M.R. 354 (1857).

- Id at 138, 23 C.M.R. at 357,

E.g., United States v. Browr, 13 U.S.GM.A. 14, 32 CM.R. 14 (1962)

asked fo see lawyer but was taken to non-lswyer officer who advised to
aonfsss); United States v. Wheaton, § U.8.C.M.A, 257, 26 C.M.R. 87 (1953);
(accused who asked for counsel was misadvised by investigator who said
he had no right); United States v. Rose, 8 U.S.C.M.A. 441, 24 C.M.R. 251
(1957) (accused improperly denied right to call his attorney).
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cision as a constitutional principle and has generally followed
the federal court practice in applying Miranda.**

The Court of Military Appeals has been concerned with the
quality, availability, and conduct of counsel and has required
military judges to personally inquire into an accused’s under-
standing of his right to counsel."® Practice before general courts-
martial has been limited to members of a recognized bar :* al-
though the Court has allowed an accused, if knowingly and
willingly requested, to represent himself *** and to be represented
by non-certified military lawyers under the direction of a certi-
fied military lawyer.::2 At a special court-martial the defense
counsel must have qualifications equal to those of the trial

" TUnited States v. Tempia, 16 T.8.C.M.A. 628, 37 CM.R. 248 (1967},
For comments or. Tempia see nots 2 supra. Alﬂ"ough COMA did fal-
low Miranda some 10 montks after its pronouncement, an earlier deci-
sion the Court had said in comstruirg Escobedo v. Tilinois, 878 U.S, 178
(1964) ¢
“This Court has always been alert to the aceused’s need for counsel
at all stages of the proceedings against kim. We are no: persuaded, how
ever, that the right to counsel must be extended to include the m\esngame
processes. Nothing in the Uniform Code, supra, or in the decisions of
this Court, and nothing in our experience with military methods of irter-
rogation, indicate that the only feasible way to give maximum effect to the
Constitutional right to the assistance of counsel is that the accused have
counsel beside nim during police questioning. . . . We adhere, therefore, to
our previous decision, and hold that an incriminating statement given by
the accused in a police interrogatior, which mee:s the requirements of
Article 31, is admissible in evidence, ever though the accused iz mot in-
formed ke has the right to corsult counsel during the questioning”’ (United
States v. Wimberley, 16 U.S.C.M.A, 3, 10, 36 CM.R. 139, 166 (19661.)
While COMA did follow Miranda in requiring counsel rights as a part of

a warning this decision manifests that COMA can and will arrive at differ-
ent conclusions than the Supreme Court on constitutional issues. If COMA
had not foliowed the Miranda decision it is oper to doubt whether Zederal
full and fair consideration”

courts in z habeas corpus proceeding gi
to & military decision would have reguired a Miran
case. Se¢ Barker, Militury Law—A Separate System of Ju

Cr L. Rev. 228, 225 11867], suggesting that COMA was untarily
assuming responsibilities not required by the Constitution” in Tempiz.

" United States v, Donohew, 18 U.S.CM.A, 145, 39 C.M.R. 148 (1969}
But note, fai.ure to advise accused of right to have appointed counse as
individua. counsel not error, United States v, Turner, 20 U.8 ALl
43 CMR. 7 (18701,

" United States v. Kraskouskas, ¥ U.8.CM.A. 607, 26 C.M.R, 387 11938)
Noted in Military Justice: A New Attempt to Advance Individval Rights
1859 DUKE L. J. 470.

* United States v, Howell, 11 U.8.C.M.A. 712, 20 C.M.R. 528 (1¢80).

" United States v. McFadden, 19 T.8.C.M.A, 42, 42 C.M.R. 14 (1970).
See also Lm»ed States v. Armstrong, CM.R, (ACMR 1971), pet.
denied, 21 M.A, (1972) (a non-lawyer's active participation
in & genera! court-marsial was held error but not prejudicial).

ng
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counsel.** An accused may select an enlisted man to conduct
his defense but officer counsel must nevertheless be appointed
by the convening authority.'* An accused may also request a
particular military counsel 1** and obtain the assistance of civilian
counsgel.’® Despite the constitutional and statutory provisions for
counsel and their extension by judicial decisions, the Court of
Military Appeals has found it necessary to closely supervise the
conduct and performance of counsel to insure adequate represen-
tation for the military defendant. Whether this monitoring re-
flects an awareness of the relative inexperience of most mili-
tary counsel " or a semsitivity to actual or potential command

' UCMJ, art. 27(c). But see United States v. Hubbard, 20 U.S.C.M.A.
482, 43 C.M.R, 822 (1971) (tacit approval to trial counsel being immediate
superior of defense counsel}.

™ United States v. Long, 5§ US.C.MA. 572, 18 C.M.R. 196 (1955).

*The determination of reasonable availability is a command decision
which will not be overturned unless an abuse of discretion is shown. United
States v. Vanderpoll, 4 U.8.C.M.A, 661, 16 C.M.R. 135 (1854), Although
this request may be appealed to a next higher command and renewed at
trial and on review for an abuse of discretion it is a potential opportunity
for abuse see note 120 infra, COMA has held that a mere administrative
transfer or reassignment will not make a selected counsel unavailable,
United States v. Murray, 20 U.8.C.M.A. 61, 42 C.M.R, 253 (1970). How-
ever, see United States v. Johnson, 20 U.s.C. M A, 859, 43 C.M.R. 199 (1971)
(no zbuse of discretion to deny ftion for seeking avail-
ability of selected counsel) and United States v. Courtier, 20 U.S.C.M.A.
278, 43 C.M.R. 118 (1971) (no denial of requested counsel at Article 32 as
counsel had adequate time after Article 32 and before trial to prepare de-
fense) ; United States v. Gatewood, 15 U.8.C.M.A. 433, 35 C.M.R. 405 (1965)
(no abuse of discretion where requested military counsel had heavy GCM
caseload). Although Gatewood implied that reasons fnr demsls should be
specified apparently the mere by a that &
requested counsel is not reasomably available is suficient. United States v.
Roberson, No. 70-1811, B. R, (Navy) (1970) (not reported), pet. denied,
20 U.S.0.M.A, 648 (1870) (see dissent of Ferguson, J. to denial of petition
for review).

* The denial of opportunity to obtain civilian counsel may be prejudicial
error. United States v. Donati, 14 US.CM.A, 235, 34 C.M.R. 15 (1963);
United States v. Potte, 14 U.8.C.M.A. 118, 33 C.M.R. 330 (1963). An ae-
cused who retains civilian counsel may also retain the services of his ap-
pointed military counsel. United States v. Tellier, 13 U.8.C.M.A. 323, 32
C.M.R. 323 (1962). The Court found no bar to & military counsel continuing
his representation after returning to civilian life, United States v, Andrews,
21 U.8.C.M.A. 1685, 44 C.M.R. 218 (1972). For discussion on relationship
between lers see Wilder, ip Between Appointed and In-
dividue! Defense Counsel, 21 MIL. L. Rev. 37 (1963).

W Most military trial and defense counsel are relatively young and inex-
perienced serving a short tour of 8-5 years in the military before returning
%o civilian life. Active appellate serutiny of the adequacy of counsel is also
undoubtedly releted to the usual representation on appesl by a counsel dif-
ferent than the trial defense counsel. See note 89 supra.
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influence, the Court has reversed for conflicts of interest,* in-
adequate representation,’® and improper arguments of defense
counsel.**® These cases reflect structural deficiencies in the mili-
tary justice system related more to the effectiveness of counsel
than to the constitutional right to counsel.1*

" E.g, United States v, Williams, 21 U.S.CM.A, 292, 45 CMR. 66
(1872) (defense counsel improperly acted for staff judge advocate in send-
ing clemency action back to TJAG for withdrawal): TUnited States v.
Collier, 20 U.8.C.M.A, 261, 43 C.M.R. 101 (1871} (officer who had previ-
ously advised accused on a charge canno. be appointed trial counsel):
Urited States v. Faylor, & U.S.C.M.A, 547, 26 C.M.R. 327 (1958) (reversad
where deferse counsei representing two accused argued for lighter sentence
of one by throwing blame on the other).

" E.g, United States v. Broy, 14 U.8.CM.A. 410, 34 C.M.R, 19¢ (1984}
(fallure of deferse counse! to present evidence on senmtencing particalarly

uly harshi: United Sta
U.8.CM.A. 397, 26 CML.R, 218 (1960) (failure to rebut I
charged conduct and preserting evidence on sentence contrary to accused’s
interest); United States v. McFa:Iane, 8 U'S.CM.A 96 23 CMR 320
iplea of guilty and only 10 days preparation inadeguate in a capital
13 United States Parker, 6 U.S.C.MA. 75, 16 C.M.R. 201 (1¢33)
(inadequate representation found in capital case where defense counsel had
net examined witnesses prior to trial, no voir dire of the court, no chal-
lenges althoug™ court specially selected, only two objections during trial,
no nstructions requested, no testimony by defense on the merits, no attempt
to avold death penalty). Lately, either the Court ras displayed more con-
Adence in military counsel or the quality of representation has improved
as there have been no reversals for inadequacy of counsel (except Zor argu-
ment on sentence) since United States v. Colarusso, 18 U.S.C.M.A. 94, 39
C.M.R. 894 (1969) (mistake of counsel resu'ting in judicial admlss)on by
accused).

#United States v, Holcomb, 20 U.8.C
{case ordered reheard or sentencing ere counsel’s argument contained
remark that the accused “‘doesn’t deserve another cnance”); United States
v. Pointer, 18 US.C.M.A. 587, 46 C.MR. 208 (1989) (faliure of defense
to inform court of service in Vietnam and letter of cammendatmn reguired
;emence rekearing); United States v. Mitchell, 16 U.S.C.M.A. 302, 32

R. 458 (1966) (defense counse. cannot concede punitive dlscharge)
Lmreu States v. Hampton, 16 U.8.C.M.A, 304, 86 C.M.R. 460 (1966) (im.
proper Zor defense counsel to concede in findings argument that prosecution
had prove s cage), However, it s appropriate to argue for a punitive
discharge if an accused expressly states his desire for discharge on the
record, United States v, Weatherford, 19 U.S.C.M.A. 424, 42 C.MR. 26
(1970}, and may even be appropriate in the cbsence of an express desire
where an accused testifies he would absent himseif if returned to duty,
TUnited States v. Richard, 21 U.S.C.M.A. 227, 44 C.MLR. 281 (1972)
Tnited States v. Drake, 21 U.S.C. ‘A. 226, 44 CM.R. 280 (1972). The
Court ks also been lenient in not Imposing waivers on the trial conduect
of non-lawyer defense coursel see e.g., United States v Jahmon, 14

{.A. 76, 38 C.M.R. 257 (1963); United States v. Kelley, 7 U.S.C.M.A,
M.R. 48 (1957); United q':a:es v. Pinkston, 6 U.S. C'\I A, 700, 21
M.R. 22 (1956).
One writer has suggested that the Court’s close serutiny of defense
counsel reflects dissatisfaction with the performance of military counsel.
Cobbs, The United States Court of Military Appeals and the Defense Coun-

308, 43 C.MLR. 148 (1971}
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Although the right to counsel at courts-martial is presently
guaranteed by statute and the right of counsel prior to trial is
secured by Tempia, the strength of the proclaimed applicability
of the Sixth Amendment by the Court of Military Appeals may
be questioned. In at least one instance the Sixth Amendment
was subjected to a strained application. In 1963 a Navy board
of review set aside a conviction as in violation of the Sixth
Amendment right to counsel where an accused received a bad
conduct discharge at a special court-martial without representa-
tion by legally qualified counsel.’?* This decision was reversed
although a majority of the Court proclaimed the Sixth Amend-
ment right to counsel applicable to the military.!** In substance,
the Court held that Congress could set the qualifications for
counsel at courts-martial. The historical practice of appointing
non-lawyer officers as counsel evidenced no constitutional in-
firmity.*** The Court's reasoning was somewhat disingenuous in

sel, 12 MIL. L. REV. 131 (1961). For an excellent discussion of the pressures
on a military defense counsel see Murphy, The Army Counsel: Unusual
Ethics For An Unusual Advoeate, 61 CoLuM. L. REV. 233 (1961). See also
Avins, Duty of Military Defense Counsel to an Accused, 58 MicH. L. REv.
347 (1060) ; Horton, Professional Bthics and The Military Defense Counsel,
5 MiL. L. REv. 67 (1959). In addition to their relative inexperience the
author feels the actual or felt lack of independence of defense counsel di-
minishes the effectiveness of the representation afforded s military accused.
Office pressure, the sudden shifts of defense counsel to prosecution or
claims, and the fear of an undesirable overseas assignment operate in the
conseious and subconscious of a military defense counsel whether justified
or not. For & case history of one extreme incident of the consequences of a
zealous defense see West, The Command Domination of the Mlhtary Judicial
Process, Part II, ch. IX., Aug. 10, 1968 (unpublished thesis in George
‘Washington Umversﬂ.y Law School, Washington, D.C.}. There have been
i for securing i or defense counsel includ-
ing & proposal by Senator Birch Bayh. See 116 CoNc. REC. 10438 (daily ed.
July 1, 1970). Comparing representation by military counsel to public de-
fender programs, which are also overworked and receive compensation un-
related to performance, one observes that such institutions tend to develop
a marked di it o plea i intimate relationship with prose-
cutors, and orgamzatwnal stagnatlon with the biggest threat to effective
being “the i bureaucratic nature of a system in
which large nurnbers of clients are processed by a relatively small number
of attorneys.” Comment, The Right to Competent and Efective Counsel
Under the Uniform Code of Military Justice, 46 TULANE L. Rev, 293, 802-03
(1871).
= United States v. Culp, NCM 83— 00442 (1963) {not reported).
w14 U.8.C.M.A. 199, 33 C.M.R. 411 (19683).
= Judge Kilday, citing the long history of officer representation at courts-
martial, the acceptance of the practice by federal courts, the common law
at the time of the adoption of the Constitution, and the foreclosure of
Supreme Court review of a contrary decision, found the right to counsel
provision of the 6th Amendment not applicable. Chief Judge Quinn thought
the 6th Amendment provision applied to the military but that the Congres-
sional provision of officers for special courts-martial was a reasonable com-
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view of its previous decisions involving non-lawyer counsel,
limiting the practice of non-lawyers before general courts-mar-
tial and interpreting the pretrial rights to counsel as meaning
legally qualified counsel.”** One note summarized the right to
counse] in the military after Culp, “Rubbing the metal of the
TUCMJ against the constitutional touchstone of the right to
counsel as interpreted in the decisions through Gideon produces
the inescapable conclusion that an impurity exists” ' It could
be argued that a special court-martial, being of limited sentenc-
ing power, is not affected by Gideon. This argument pales with
the recognition that special courts-martial do try many serious
offenses -*" and in view of the Court’s opinion that a bad conduct
discharge is a more severe punishment than confinement.:** Thus,
after Tempia a military accused had a constitutional right to
qualified counsel at critical pretrial stages but lost that right if
his case was subsequently referred to a special court-martial,
While the Culy issue has become moot under the Military Justice
Act of 1968, the Court's opinion evidences unwillingness to find
a constitutional deficiency in the UCMJ and concern about the
effects on the military of a sharp break in tradition.1*

4. The Right to Confrontation and Compulsory Process.

It was the Court’s decision in U'nited States v. Jacoby ** that
marked the turning point in the search for a constitutional

pliance with the Constitution. Judge Ferguson stated that the Sixth Amend-
ment did apply but the accused had waived his right by consenting to
representation by non-lawyer appointed counsel, Judge Ferguson also felt
that the question was moot since the Board of Review decision was based
on dual grounds. In 1965 two federal district courts came to opposite con-
clusions on the sixth amendment right to counsel in courts-martial. In re
Stapley, 248 F. Supp. 318 (D. Utah 1965) (granted writ of habeas corpus
for denial of right o qualified counsel); contra, LeBallister v. Warden, 247
F. Supp. 349 (D. Kan. 1863), see alsc Kennedy v. Commandans, 377 F. 2d
339 (10th Cir,, 1967},

" See notes, 102, 106, 110, 118-21 and accompanying text.

50 Mr LRE\14‘16"(96

* A special court-martial is limited to trying non-capital cases and its
punitive powers are limited to a maximum six months confinement, a bad
conduct discharge, and lesser punishments. UCMJ, art. 19. However, often
sentences tried by special courts-martial are, under the UCMJ, punishable
by one year or more of confnemen: and & dishonorable disckarge, The
misdemeanor rationalization for allowing non-awyer counsel therefore orly
applies if a misdemeanor is defined, not by statute, but by the powers of the
court hearing the case or, in mmtar\ reality, by the referral powers of a
convening authority.

B See e.g., United States v. Brown, 13 U.S.C.M.A, 333, 32 CM.R. 333
(19821,

”See gererally, 8, Ulmer, MILITARY JUSTICE AND THE RIGHT To COUNSEL
(1870).

®11 U.S.C.M.A. 428, 29 C.M.R. 244 (1860).
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philosophy. Judge Quinn subsequently stated that a “constitu-
tional identity” exists between military and civilian law con-
cerning the right to confrontation.’* However, in protecting the
right to confrontation the Court has given some strained con-
structions to Manual and Codal provisions.*s* Article 49 provides
that an “officer” may be designated to represent an accused at
the taking of a deposition but the Court of Military Appeals
qualified the provision by requiring legally qualified representa-
tion if the deposition was to be used in a general court-martial.’™
In Jacoby Judge Ferguson ‘“reinterpreted” Article 49 to forbid
the unconsented use of written interrogatories at trial in order
to avoid a conflict with the Sixth Amendment.® In advancing
the right to counsel at the taking of a deposition the Court’s
primary concern was the preservation of an effective right to
confrontation,’** The Court has been fairly strict in requiring
the government to make a showing of the actual inability or

g
(1269).

* For a pre-Jacoby examination of the right to confrontation and a dis-
cussion of the relevant military interests in liberal deposition rules see
Everett, The Role of the Deposition in Military Justice, T ML, L, REV, 131

ted States v. Penn, 18 U.S.C.ML.A. 194, 198, 39 C.M.R. 184, 188

ted States v. Drain, 4 U.8.C.M.A. 646, 16 C.M.R. 220 (1954) (the
Court reasoned that Congress in granting a right to gualified counsel in
general courts-martial under Article 27(b) could not have intended 1o dilute
the right in Article 49).

™11 U.B.C.MA, 428, 433, 20 C.M.R. 244, 249, Judge Ferguson noted that
cross-interogatories framed on the basis of prosecution inquiries were in-
adequate to preserve the opportunity to personally question the witness,
Judge Latimer (and formerly Judge Brosman in Sutton) viewed the result
in Jacoby as declaring a part of the UCMJ unconstitutional, however, the
majority labeled the decision “the correct and constitutional construetion of
the Article in question” disavowing the express declaration of unconstitu-
tionality. Whatever the characterization of the decision it did substan-
tally modify previous practices by the application of the Sixth Amendment
right to confrontation,

* United States v, Donati, 14 U.S.C.M.A, 235, 3¢ C.M.R. 15 (1963) (depo-
sition inadmissible where taken after denial of continuance to obtain civil-
ian counsel); United States v. Brady, 8 U.8.C.M.A. 436, 24 C.M.R. 266
(1987) (deposition inadmissible as officer accused had never seen or con-
sulted with accused and accused’s appointed counsel was prevented from
attending deposition taking); United States v. Miller, 7 U.S.C.M.A. 23,
21 C.M.R. 149 (1966) (deposition inadmissible where accused absent; his
desires as to counsel not known; and military counsel had not previously
consulted with accused). However, where the accused was present with a
qualified counsel there was no abuse of discretion in denying a continuance
for deposition taking to secure military counsel see United States v, Johnson,
20 U.S.C.M.A. 869, 43 C.M.R. 199 (1971).
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refusal of a witness to testify ?* and has rejected the 100 mile
rule standing alone as justification for the use of depositions
or former testimony of servicemen.?>*
In the latest of a series of decisions protecting the right of
compulsory process Judge Ferguson stated:
It will suffice for the purpose of the opinion to restate that the
accused's right to compel the attendance of witnesses in his behalf,
by the Sixth A d to the G i is addi-
tmnallv secured by Article 46 . . . which provides in part: “The
trial counsel, the defense counsel, and the court-martial shall have
equal opportunity to obtain witnesses and other evidence in ac-
cordance with such regulations as the President may prescribe” "
However, it is arguable that Article 46 represents a subtraction
from, not an addition to, the Sixth Amendment. Under the
regulations prescribed by the President, the defense counsel must
apply through the trial counsel to the convening authority for
the procurement of witnesses showing that the testimony is
material and necessary.:*® If a request for a witness is denied by
a convening authority, the request may be renewed by motion
at trial. On appellate review the standard for determining an
abuse of discretion is not clear though prejudice may result
from a denial if the testimony of a requested witness goes to
“the core of the defense.’” *** The denial of character witnesses
may also be an abuse of discretion.” In United States v. Sears

* Insufficient justification see e.g., United States v, Jones, 21 U.S.CM.A.
215, 44 CM.R. 269 (1972); United States v. Gaines, 20 U.8.C.M.A, 557,
43 CM.R. 897 (1971) (where departure of two witnesses from Vietnam
“was effectuated by the Government and for its convenience”); United
States v. Johnson, 14 U.S.C.M.A. 75, 33 C.M.R. 287 (1863); United States
v. Daniels, 11 US.C.MA. 28, 28 GM.R. 276 (1959); United States v.
Mulvey, 1o U.S.CM.4. 242, 27 C.M.R. 316 (1959); United States v. Dyche,
8 1.A. 430, 24 C.M.R. 240 (1957) ; however, even if insufficient justi-
fieation it may not be prejudicial error if mo fair risk that it infuenced
court, see United States v. Hodge, 20 U.S.CM.A. 412, 43 C.M.R. 252 (1971).
Sufficient justification see e.g., United States v. Burrows, 16 U.S.C.M.A. 94,
36 C.MR. 250 (1966); United States v, Ciarletia, 7 U.S.CM.A, 806, 23
CM.R. 70 (1857).

¥ United States v. Davis, 10 U,S.0MA. 217, 41 CMER. 217 (1970);
United States v. Howard, 17 U.S.C.M.A. 168, 87 C.M.R. 426 (1967); United
States v. Obligacion, 17 U.S,.CMLA. 86, 37 C.M.R. 300 (1067)

= United States v. Sears, 20 U.S.C.M.A. 380, 383, 43 C.M.R. 220, 228
(1971).

= MCM, para 115.

* United States v. Thornton, 8 U.S.C.M.A. 446, 450, 24 C.M.R. 256, 260
(1957). See also United States v. Davis, 16 U.S.C.M.A. 217, 41 C.M.R. 17
(1970) (100 mile rule alone not justification for denial of request).

™ United States v. Sears, 20 US.CMA. 380, 43 C.MR. 220 (1871);
United States v. Foreman, 18 U.S.C.M.A, 249, 35 CM.R. 240 (1969},
United States v. Sweeney, 14 U.S.C.M.A. 599, 34 C.M.R. 879 (1964). Denial
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a convening authority’s refusal to comply with the order of a
military judge to secure the attendance of two character witnesses
and the subsequent capitulation by the military judge caused the
Court of Military Appeals to dismiss the charges.** If a witness
request is granted it should be noted that the subpoena power of
a court-martial reaches to “any part of the United States, or the
Territories, Commonwealths, and possessions.” 3 Although the
Manual provisions hardly seem designed to insure an impartial
and equal opportunity to secure witnesses, the Court of Military
Appeals is sensitive to violations of the constitutional right to
compulsory process.'**

5. The Right to be Secure from Unreasonable Searches and
Seizures.

This constitutional guarantee was not incorporated in the
Uniform Code of Military Justice but the rules of evidence
promulgated under Article 36 contain provisions for the exclu-
sion of illegally obtained evidence.'** The Manual provisions gen-
erally parallel federal court principles with the significant ex-
ceptions for the role of a commanding officer and the absence of
the need for warrants.'** In the military a commanding officer,
not an independent magistrate, may authorize a search. A re-
cent change in Army regulations authorizes military judges to
issue search warrants upon probable cause with respect to mili-
tary persons and property located within military jurisdic-

of witnesses to testify in extenuation and mitigation may also be reversible
error see United States v. Manos, 17 U.S.C.M.A, 10, 37 C.M.R. 274 (1967).

20 U.8.C.M.A. 380, 43 C.M.R. 220 (1971).

#UCMJ, art, 46.

™ For conflicting views on the efficacy of field practices in obtaining wit-
nesses compare Glasser, Justice and Captain Levy, 12 CoLtM. L. F. 46, 47
(1969) with Moyer, Procedural Rights of the Military Accused: Advan-
tages Over o Civilian Defendant, 22 Ma1Ng L, Rev. 105, 123-25 (1970).
The problems encountered by defense counsel in obtaining expert witnesses
are discussed in 3 THE ADVOCATE 34 (1971). Space does not permit a sum-
mary of military law concerning discovery but again for contrasting views
compare Moyer, supra. at 114-17 with Sherman, Civilianization, supra note
2, at 73-76; See also Melnick, The Defendunt’s Right to Obtain Evidence:
An Ezamination of the Military Viewpoint, 20 MIL. L. Rev. 1 (1965);
Saunders, Proposed Changes in Military Discovery, 10 Am. CriM. L. Rev.
81 (1971); West, The Significance of the Jencks Act in Military Law, 30
MiL. L. REv. 83 (1965).

' MCM, para 162,

* See United States v. Dupree, 1 U,S.C.M.A, 865, 5 C.M.R. 93 (1952)
(notes that the policy for the Manual rule lies in the Fourth Amendment
and thus the Court looked to federal court decisions).
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tion.*" Consistent with the development of the Court’s constitu-
tional philosophy early opinions avoided the question of the
applicability of the Fourth Amendment to military searches
and seizures although relying heavily on federal court analo-
gies. s Eventualiy it was proclaimed in United States v. Gebhart:

A search founded upon mere suspicion is illegal and the fruits
thereof inadmissible. . To zold otherwise would reguire us to
deny to military personne! the full protections of the United States
neither we, not the Congress, nor the
Executive, nor any individunal can do.**

The applicability of the Fourth Amendment has since been
continually reaffirmed by all judges of the Court.'** Although
disagreement may arise over the wisdom of a particular deter-
mination of probable cause,””* the reliability of informants, ™
or the sanctioning of administrative inventories *** and “shake-
down inspections” '*: because of alleged military necessity, it is
undisputed that the Court of Military Appeals operates under

“ Chapter 14, change 8, Army Reg, No. 27-10 (7 September 1971). The
anticipated change was discussed in McNeill, Becens Tronde e Seareh, and
Seizure, 54 MiL. L. Rev. 83, 94-102 (1871), The Court of Military Appeals
hed previously suggested the need for written authorizations in United
States v. Hartsook, 15 U.8.CM.A. 261, 35 CM.R. 263 (1065).

“E.g, United States v. Rhodes, 3 U.8.C.M.A, 73, 11 CM.R. 13 (1953);
United States v. Dupree, 1 U.S.C.M.A. 665, 5 CM.R. 93 (1052); United
States v, Florence, 1 U.S.C.M.A. 620, 5 CM.R. 48 (1952},

10 U.S.C.M.A, 606, 610, 28 C.M.R. 172, 176 (1959).

# E.g,, United States v. Fleener, 21 U.S.C.M.A. 174, 44 C.M.R. 228 (1972)
(Judge Duncan); United States v. Alston, 20 U.SC.MA. 581, 383, 44
CAM.R. 11, 13 (1971) (Chief Judge Darden): Unied States v. Garlech, 15
US.CMA, 362, 385 COM.R. 834 (1965) (Judge Kilday); United States v.
Ross, 13 U.S.C.M.A. 482, 382 C.M.R. 482 (1963) (Judge Quinn); United
States v. Vierra, 14 U.S.CML.A. 48, 33 CDMLR. 260 (1863) (Judge Quinn).

* B.g., United States v, Jeter, 21 U.S.CM.A. 208, 44 C.M.R, 262 (1972)

= g, United States v, Sparks, 21 U.S.C.M.A. 184, 44 CM.R. 188 (1871).

™ g, United States v, Welch, 19 U.S.CM.A. 184, 41 C.M.R. 134 (19691
(inventory of a bag on a motoroycle as detained property); United States
v. Kazmiezczak, 16 U.S.C.M.A, 584, 37 C.M.R. 214 (1987) (inventory of
an accused’s personal effects in barracks after his confinement in post stock-
ade held lawful search; Judge Ferguson dissented on use of evidence as good
Toith of actors substituting for probable cause requirement).

search or is an administrative action sup-
pusedly designed to maintain efficiency and discipiine within a command
The line between an inspection for administrative or training reasons or
based on probable cause and a “fishing expedition” may be excesdingly
thin. See e.g., United States v Lange, 15 U.S.C.M.A, 486, 35 C.M.R. 458
(1966). See also Hamel, Military Search and Seizure—Probable Cause Re-
quirement, 39 MiL. L. REV. 41, 74-82 (1066); United States v. Harman, 12
U.S.C.M.A. 180, 80 CMR, 180 (1961). An interesting comment on these
kinds of searches is Hunt, Inspections, 54 MIL. L, REV, 225 (1971)
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the strictures of the Fourth Amendment and Supreme Court
guidelines,®®

8. The Right to « Public and Speedy Trial.

Both of these constitutional safeguards have been upheld by
the Court of Military Appeals. While the right to a public trial
has formed the basis for few decisions,'®® the right to a speedy
trial has been a fertile ground for adjudication by the Court.
Citing the Sixth Amendment and relevant Codal provisions %
the Court declared in United States v. Hounshell:

Unguestionably therefore the right to a speedy trial is a substantial
right, And, if it is denied to the accused, the trial judge can
redress the wrong by dismissing the charges.™

The Court later placed the burden on the government to display
due diligence in bringing a case to trial.**® Literal compliance
with statutory provisions was not required % as cases were
judged in light of the nature of the charges and the attendant
difficulties of preparing for triali¢? During the early and mid-
sixties doubt on appeal was often resolved in favor of the ac-

 See generally, David, “Meve Evidence” Rule in Search and Seizure, 35
ML, L. Rgv. 101 (1967); Hamel, supra note 154; Quinn, Some Comparisons
Between Courts-Martial and thlmn Prastice, 15 U.S.C.L.A. L. REv. 1240,
1253-1258  (1068); Webb, Mdlitary Searches and Seizures—The Develop
ment of o Constitutional Right, 26 MiL, L. REV, 1 (1964). For another ex-
ample of the Court of Military Appeals reaching a narrower result on a
constitutional issue before a Supreme Court decision compare Chimel v,
California 395 U.8. 752 (1969) with United States v, Goldman, 18 U.S.C.M.A.
389, 40 C.M.R. 101 (1969).

™ McDonald v. Hodson, 19 U.3.C.M.A, 582, 42 C.M.R, 184 (1970) (Article
32 not a trial within the Sixth Amendment and thus not required to be
public); United States v, Brown, 7 U.8.C.M.A, 251, 22 C.M.R. 41 (1956)
(a convening authority’s order to close a trial was unlawful as not re-
quired for security reasons). Public trials are the rule in the military but
for one exception see Sherman, Dissenters and Deserters, 160 NEW REPUBLIC,
Jan. 6, 1968 at 25 (describes closing of court-martial at Fort $ill, Oklahoma
1o anti-war protestors). See MCM, para 53(8).

When any person subject to this chapter is placed in arrest or

confinement prior to trial, immediate steps shall be tzken to inform him of
the specific wrong of which he is accused and to try him or to dismiss the
charges and release him.” UCMJ, art, 10.
% ., When a person is held for trial by general court-martisl the com-
manding officer shall, within eight days after the accused is ordered into
arrest or confinement, if practicable, forward the charges, together with
the investigation and allied papers, to the officer exercising general court-
martial jurisdiction. If that is not practicable, he shall report in writing
to that officer the reasons for delay.” UCMJ, art. 33.

7 US.CMA. 3, 6 21 C.M.R. 129, 132 (1956),

™ United States v. Brown, 10 U.S.C.M.A. 498, 28 C.M.R. 64 (1969).

™ United States v. Tibbs, 15 U.S.C.M.A. 350, 35 C.M.R. 822 (1963).

' E.g., United States v. Brown, 13 U.8.C.M.A, 11, 32 C.M.R. 11 (1962).
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cused but the trend has bheen reversed with a greater burden
placed upon the defense to show prejudice or the unreasonable-
ness and oppressiveness of the government’s actions.® While
finding no speedy trial violation despite 196 days’ pretrial con-
finement and 10 months between date of offense and trial, the
Court of Military Appeals set forth new standards for cases
following the date of the decision in United States v. Burton:

[1]n the absence of defense requests for continuance, a presumption
of an Article 10 violation will exist when pretrial confinement
exceeds three months, In such cases, this presumption will place a
veavy buvden om the Governmen: to show diligence, and in the
absence of such a stowing the charges should he dismiszed.

Similarly. - defense reguests a speedy disposition of the
charges the Goverrment must respond <o the request. . . . A failure
to respond quest for & promp: trial or fo order such &
trial may justify exiraordinary relief.”

Burton not only established new standards whose meanings have
vet to be tested but also again displayed the differences in
constitutional perspective among the judges. Chief Judge Darden
strongly implied that the Sixth Amendment was not relevant
to military law.** While not disavowing the application of the
constitutional guarantee, the adherents to the Jacoby-Tempin
school in their own speedy trial opinions also have had little
need to draw on the strength of the Sixth Amendment for
support because of the strong statutory language and rich body
of Court of Military Appeals precedents.**

ited States v. Burton, 21 U.S.C.M.A. 112, 44 CM.R. 168 (1971);
United State~ v. Marin, 20 U.3.C.M.A. 432, 43 CM.R. 272 (1971}, United
States v. Ray, 20 U.S. R. 171 (1971); United State:

Pierce, 19 United States v, Prz;

5 (1

cien, 19 TS.C . R, (1959); T d States v. Hawes, 18
U.S.CM.A 484, 40 C'\IR 178 (1989). See, Whatever Happened to Speedy
7, THE ADVOCATE, November, 1870, at 1
©21 U.SCMA 1 . 44 G, 166 172 (1871
“Id, at 11

9. United States v, Hubbard, % tscaa. 181, 44 C.OLR. 185
(1971). For general discussion of speedy trial in the miitary see Tichenor,
The Accused's Right to u Speedy Trial in Military Law, 52 ML, L, REv. 1
(1971). Information, released by the Clerk of tre Court for the U.S. Army
Judiciary in 1972 shows that a military accused T Jul-Dec., 1971 was
brougkt to trial by general court-martial an average of 81 days alter ar-
rest or restraint; an average of 9 days elapsed for trial by a specia: court-
martial empowered o adjudge a bad conduct discharge. In that these
figures represent the more serious offenses it may be assumed that other
military accased are orought to trial ir. time, Indeed, a study done
by this author of personnei belonging to the Special Processing Detachmens,
Fort Devens, Mass. in Ju.-Aug., 1960 indicated command concern about
pretrial confinement sometimes forced an accused to trial too quickly with
an ill-prepared defense.
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7. The Right to Bail,

In 1957 the Court of Military Appeals noted that “in the
military bail is not available.” *** The Chief Judge later skirted
the issue in United States v. Wilson " by observing that a mili-
tary accused in pretrial confinement has the remedy of moving
for a speedy trial or of filing charges under Article 98 against a
person who improperly confines an accused. In addition to these
relatively ineffective remedies the Court has also urged the
filing of a complaint under Article 138, In Levy v. Resor®
the Court of Military Appeals denied a petition for habeas corpus
noting that the Eighth Amendment does not require post-trial
bail and that the military has no statutory provision for post-trial
bail. The determination of pretrial and post-tria] restraint has
been and remains solely the function of command discretion.'™
The Court of Military Appeals will review the imposition of
restraint for an abuse of discretion but such review has been
of little assistance to one incarcerated in a military stockade
or prison™ It may very well have been the lack of judicial

™ United States v. Hangsleben, 8 U.S.C.M.A. 320, 323, 24 CM.R. 130, 133
{1957

(1957).

™10 U.S.CMLA. 327, 329, 27 C.M.R. 411, 418 (19538).

* Tuttle v, Commanding Officer, 21 U.S.C.M.A, 229, 45 C.M.R. 3 (1972);
Font v. Seamans, 20 U.S.CM.A. 387, 43 C.M.R. 227 (1971); Dale v.
United States, 19 U.S.CM.A. 254, 21 CMR. 254 (1970). “Any member
of the armed forces who believes himself wronged by his commanding of-
ficer and who upon due application to that commander is refused redress,
may complain to any superior officer who shell forward the complaint to
the officer exercising general court-martial jurisdiction over the officer
ageinst whom it is made. {That officer] shall examine into the complaint
end take proper measures for redressing the wrong complained of; and he
shall, as soon as possible, send to the Secretary concerned a true state-
ment of that complaint, with the proceedings had thereon” UCMJ, art. 188,
Such action is time consuming and of uncertain results, For one lack at
the provision see Nemrow, Complaints of Wrong Under Article 138, 2 MiL.
L. REV. 43 (1958). The guthor can find no prosecution under Article 98 for
unlawfully confining a person although many cuses may be cited of illegal
confinement. (See dissenting opinion of Judge Ferguson in United States v.
Ray, 20 U.8.C.M.A. 381, 43 C.M.R. 171 (1971).

™17 U.S.CMA, 185, 37 C.M.R. 399 (1967); accord, Green v. Wylle, 20
U.S.CM.A, 391, 48 C.M,R, 231 (1871),

" Pretrial restraint is governed by UCMJ, arts. 9, 10, 13, 33; MCM,
para 17-22; and various Department and command directives, Post-trial
restraint imposed by 2 court-martial may be deferred in the sole discretion
of a convening authority, UCMJ, art. 57(d) ; MCM, para 88(f).

™ No abuse found in Tuttle v, Commanding Officer, 21 U.S.C.M.A. 228,
45 CM.R. 3 (1972); Green v. Wylie, 20 U.S.CM.A. 391, 43 C.M.R, 251
(1971); Conmy v. United States, 20 U.S.C.M.A. 282, 43 C.M.R. 122 (1971);
Mitchell v, Laird, 20 U.8,C.M.A. 195, 43 C.M.R. 85 (1870); United States v.
Daniels, 19 U.S.C.M.A, 518, 42 C.M.R. 120 (1970); Smith v. Coburn, 19
U.S.CM.A, 201, 41 CMLR. 291 (1970); Dexter v. Chaffee, 19 U.S.C.MLA.
289, 41 C.M.R, 289 (1970); Kline v, Resor, 18 U.S.C.M.A. 288, 41 C.M.R.
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control over confinement that led the Court of Military Appeals
to develop its strict speedy trial standards,'? to be sensitive to
the treatment of unsentenced prisoners,™ and to require ad-
herence to command policies for pretrial confinement.:™ How-
ever, the lack of bail in the military with the reliance on com-
mand rather than judicial discretion represents one of the most
glaring constitutional voids in military justice.rss
8. First Amendment Rights.

Surprisingly few cases involving First Amendment rights have
been decided by the Court of Military Appeals. With regard to
the applicability of the First Amendment the Court has stated:

The right to believe in a particular faith or philosophy and the
right to express one’s opinions or to complain about real or imagi-
nary wrongs are legitimate activities In the military community as
much as they are in the civilian community. . , . If the statements
and the intent of the accused, as ablished by she evidence,
constitute no more than commentary as to the tenets of his faith

288 (1970); Horner v. Resor, 13 U.S.C.M.A, 285, 41 C.M.R. 285 (1970},
Levy v. Resor, 17 U.S.C.M.A. 185, 37 CM.R. 899 (1967); however, abuse
found in revocation of previous commander’s deferment in Collier v. United
States, 19 U.8.C.M.A, 511, 42 C.M.R. 133 (1970},

" See United States v. Wilson, 10 U.8.C.M.A. 327, 27 C.M.R. 411 (1959),

‘" The ‘“commingling of sentenced and unsentenced prisoners’” was held
unlawful and led to an order to reassess sentences in United States v.
Pringle, 19 U.S.C.M A, 324, 41 C.M.R. 324 (1970); United States v. Nelson,
18 U.S.C.¥

™ The Court ordered a reassessment of a sentence where it found the
pretrial confinement of an accused improper under his division’s regulations
see United States v. Jennings, 19 U.8.C.M.A, 88, 41 CM.R. 88 (1969).

" Various military regulations (army, division, post) have, however,
injected staff judge advocates into the approval and supervising of pre-
trial A program ishing 5 JAGC Magistrate to monitor
pretrigl confinement was initiated by the U.S, Army in Europe during
1971, See ARMY LAwYER, May 1972 at 3. Nevertheless, a system which can
lead to such a wide disparity in pretrial and pest-trial restraint as demon-
strated by the treatment Li. Calley versus the treatment of 2 Lt. Howe
or Cpt. Levy (or the disparicy
needs critical reevaluation a The situation is made all the
egregious when it is realized that time spent in pretrial confinement doss
not necessarily reduce adiudged confinement and that pretrial confinement
leading to u conviction and time in confinement as a result of a convietion
must be made up to satisfy one’s service obligation, (10 U.S.C. sec. 972} For
a thorough consideration of the effects of confinement, the legitimate con-
cerns of military nece: and suggestions for judicialization of military
confinement procedures see Boller, Pretrial Restraint in the Military, 50
M. L. REV. 71 {1970). For an examination of post-trial release power sce
Brant, Deferment of Confinement—An Analysis, 25 JAG I, 47 (1970) (ob-
serves that military right to post-trial release much more restrictive than
civilian practice)
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or declarations of private opinion as to the social and political state
of the United States, he is guilty of no erime.'™

Religious scruples were rejected as a defense to an order to put
on a uniform " and the judges have agreed with the prevailing
view that conscientious objection is not a constitutional right
but a status conferred by legislative grace's In the only other
religious related cases the Court held arbitrary and unreasona-
ble a regulation imposing a six-month waiting period for mar-
riage by servicemen in the Philippines '™ but later sustained
convictions when an individual did not follow the requirement
of having an interview with a chaplain before marrying a foreign
national overseas,'®®

The making of disloyal statements and the disobedience of
orders comprise the usual context for free speech cases with
the Court having little trouble sustaining these convietions not-
withstanding the questionable constitutionality of the punitive
articles under which they were obtained.’** While the Court has

™ United States v. Daniels, 10 U.S.C.M.A, 520, 582, 42 C.M.R, 131, 134
1970)

nited States v. Wilson, 19 U.8.C.M.A, 100, 41 C.M.R. 100 (1969).

“* United States v. Stewart, 20 U.S.C.M.A, 272, 275, 43 CM.R, 112, 115
{1971), In United States v. Lenox, 21 U.S.C.M.A. 314, 45 C.M.R. 88 (1972)
Judge Duncan joined the Chief Judge in rejecting the concept that an er-
roneous denial of a conscientious objector application may be utilized as a
defense to 2 disobedience of a subsequent related order overruling United
States v. Noyd, 18 U.8.C.M.A. 483, 40 C.M.R, 195 (1969).

7 United States v. Nation, 8 U.S.C.M.A, 724, 26 C.M.R, 504 (1958),

™ United States v, Smith, 12 U.S.C.M.A. 364, 31 C.M.R. 150 (1961);
United States v. Wheeler, 12 U.S.C.M.A, 387, 30 C.M.R. 387 (1967) (ma-
jority, per Quinm, upheld regulation as (1) not religiously related (2)
proper exercise of command interest in health and well being of military
community; dissent, Judge Ferguson, found regulation unlawful stating
“no real connection has been shown between the requirement that an en-
listed man secure the permission of his commanding officer to marry and
the lawful scope of the Navy’s power to regulate the conduct of its per-
sonnel”) The majority rebut was guestioned in Foreman, Religion, Con-
science, and Military Discipline, 52 MIL. L. REv. 77, 80-91 (1871},

™ The effectiveness of a military organization depends on willing obedi-
ence to orders and thus speech tending to undermine discipline is expressly
prohibited in the UCMJ, art, 89 (disrespect to an officer); art. 91 (disre-
spect to a noncommissioned officer); arts. B2, 94 (solicitation of desertion
or mutiny); art. 117 (use of provoking words or gestures). Obviously
offenses such as improper use of countersign, art. 101; forcing a safeguard,
art, 103; communicating with enemy, art. 104 (2) ; misconduct &s a prisoner,
art. 105 are also justifiable limitations on speech. However, speech prose.
cutions under art. 88 (contempuous words against public officials and the
general articles, arts. 138, 134, as conduct unbecoming an officer and dis-
loyal statements require close scrutiny and a careful balancing of interests.
For_varying views on the relevant interests and the appropriate balance
see Brown, Must the Soldier Be a Silent Member of Our Society, 43 ML, L.
REV, 71 (19€9); Boye, Freedom of Speech and the Military, 1966 UTaH L.
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at least proclaimed the applicability of the First Amendment,
it has not displayed a willingness to question the actual needs
of military discipline.’s* The conviction of a young lieutenant
for carrying a sign in an anti-war demonstration off base while
dressed in civilian clothes was affirmed with the following rough
application of the “clear and present danger” test:

We need rot determine whether a state of war presently exists,
Gs of thousands of members of
: in Vietnam, casualties
ave heavy, and -housands are being reeruited,
. inta our armed forces. That in the presen: times and
nees such condact by an officer constitutes a clear and
ipline within our armed ices, under the
¢ *he Supreme Court, seems 0 require

We do iudicially know that hundre

present e

7

70 &rgunen:

Three years later, although reversing the convietions of two

Rev, 240
Article 8

er, Soldiers Whe Insult the President: Aw Uweasy Look at
“C11J, 81 Harv. L. REv, 1697 (1968); Lewis, A Soldier's
Right to Freedom Speech, 41 ML L. Rev, 55 (1988); Sherman, The
Military Court's and Servicemen’s First Amendient Rights, 22 HASTINGS
); Vagts, Free Speech in the Armed Forees, 57
), Wiener, Are the Geueral ililitary Articles
tonally Vague? 34 A.B.AJ, 357, 1968 (answering no}; Dissenting Service-
men and the First Amendment, 38 GEo. L. J, 534 (1870}, It skould be noted
that the discussion in the text pertairs to First Amendment issues that are
part of eriminal proceedings. The Court has not assumed the power fo en-
join alleged violations of First Amendmen: rights. Respording to a recent
petitior. sesking velief the Court pointed to_Article 138 as the appro-
priate military remedy, See Fond v. Seamans, 20 U.8.C.M.A, 387, 43 C.M.R,

% See Johnson, Military Discipline and Political Evpression: A New
Look af an Old Bugbear, § Harv, CIVIL RIGHTS—CIvIL Lis. L. REv. 525
(1971) (argues that military should bear burden of showing compelling

gests that soidier's political beliefs have minimal effect on performance
and a free exchange of ideas better insulates soldiers from brainwashing
and better prepares them for complex responsibilities of modern warfare)

“ United States v. Howe, 17 U.S.CM.A. 165, 173-74, 37 C.M.R. 429,
437-38 (1967). Lt. Howe's sign read “Lets Have More Than A Choice
in 1868” and “End Johnsen's Facist Ag-
gression in Viet Nam.” He was convicted of “corduct unbecoming an of.
fieer,” Article 183, and “using contemptuous words against the President
of the United States,” Article 88, Lt. Howe is the only person convicted
under this section since the UCMJ was enacted. For background on Article
88 and a discussion of this case see Kester, Soidiers Who Insult the Presi-
dent: An Uweasy Look at Article &8 of the UCMJ, 81 Harv. L. REV. 1687
(1268) ; Sherman, The Military Court's and Servicemen’s First Amendment
Rights, 22 Hastives L. J. 825 (1971) [hereinafter cited as Sherman, First
Amendment Rights].
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dissident black marines on an instructional error,’®* the Court
did not display any increased sophistication in balancing First
Amendment rights with military necessity. The Court further
narrowed the definition of “disloyalty to the United States” in
United States v. Gray **" but found disloyalty in a short note left
by the accused in the unit’s log book before absenting himself with-
cut leave.’** One of the more critical analyses of the performance
of military tribunals on First Amendment issues found their op-
inions disappointing and suggested that only federal courts
rather than military courts “offer much hope in the immediate
future for altering the present limitations on servicemen’s First
Amendment rights.” ©** Service in the military does indeed re-
quire a different balancing of interests than is required in
civilian life but the punishment of young officers and enlisted
men for expressing widely held beliefs reflects a dubious bal-
ance.s®

™ United States v. Harvey, 19 U.S.C.M.A. 539, 42 C.M.R. 141 (1970);
Tnited States v. Daniels, 19 U.S.C.M.A. 529, 42 C.ML.R. 131 (1970). How-
ever, “totality of the instructions” were found satisfactory in United States
v. Priest, 21 U.S.CM.A. 64, 44 C.M.R. 118 (1971). For a discussion of these
cases see Sherman, First Amendment Rights, 338-371.

United States v. Gray, 20 U.S.CMA. 63, 42 CML.R. 255 (1070) (the
Court held that disloyalty to the United States is not manifested by general
criticism of the military and foreign policy).

® The Court, focusing on the placement of the note in a public place and
construing the United States as the intended recipient of the “fght” held
the following statement disloyal.

Dear fellow member’s of crash crew

As T write this T have but 2 few hours left on this islarnd, Surely vou know why,
but where 6ld I go? I'm not to sure right mow but I have hopes of Canada, then on
to 8weden, Turkey, or India.

It sounds silly to you? Let me ask you this: do vou like the Marine Corps? The
‘American poliey or foreign affairs,

Have you ever read the constitution of the United Stetes. IT'S A FARCE. Every
thing that is printed there is contradicted by "amendments:” is this fair the U.8.
people? I belleve not. Why set back and take these unjust Rules and do nothing
about it. If you do nothing will change.

This is what I'm doing. A Struggle for Huwmanity. But it takes more than myssl?.

1] fight.

/3/ Mr. Gray

" Shermen, First Amendment Rights, 373.

*In addition to the cases discussed in the text and notes above, there
has been one other significant First Amendment case. The Court in 1854
reviewed the conviction of & Lt. Col. who had violated certain orders and
military censorship regulations by publishing a book about the Korean
Wer which included criticisms of General MacArthur. Affirming only one
technical violation out of five specifications, the judges, with varying em-
phasis, accepted the applicability of the First Amendment. United States
v, Voorhees, ¢ U.S.CM.A. 509, 16 C.M.R. 83 (1954). There have been some
other cases dealing with First Amendment rights in a more peripheral man-
ner. An order to a sergeant not to talk to anyone about an investigation in-
volving his_wife was held too vague and indefinite in United States v.
Wysong, 8 U.S.CHM.A. 249, 26 C.M.R. 20 (1958). The conviction of a soldier
for extortion and communicating a threat was set aside where it was ap-
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C. ACRITIQUE

There are, to be sure, decisional weaknesses in the handling of
constitutional issues by the Court of Military Appeals. As the
previous section illustrates, reasonable men will differ over the
appropriate result in a particular case. The previous section was
intended, however, not simply to point to those instances where
a different result could have been reached or may have been
desirable but to provide a basis for understanding the decision
making process which led to those results. In assessing the con-
stitutional performance of the Court, it is important to recognize
under which constitutional philosophy a particular decision was
rendered. The developmental aspect and disunity in the Court’s
constitutional philosophy is often overlooked, frequently causing
faulty analysis, Generalized comment on the Court and the
Constitution may be misleading unless citations are made with
regard to the date of decision, the author judge, and the nature
of the right involved. It may nevertheless be fairly observed that
whether under a Clay-Sutton or Jacoby-Tempia majority, the
Court of Military Appeals has ravely decided a ‘“constitutional
case” without reliance upon a UCMJ or Manual provision. The
TCMJ, while theoretically subordinate to the Constitution, has
been and remains the principal touchstone for adjudication by
the Court. Manual provisions are similarly influential as they
provide the decisional framework for constitutional questions.
In reality, the Constitution has been a supplementary rather
than primary source of decision making. Individual rights have
been best protected by the Court of Military Appeals where
statutory provisions are the strongest > and least protected
where there is little or no statutory guidance.’** Undoubtedly
the influence of the Bill of Rights, spiritual as well as literal,
coupled with the effort to fulfill congressional intent to equalize

temmed from the soldier complaining about harass-
r having writtern. his Senator about the poor food
ted States v, Schmids, 16 U.8,C.M.A. 57, 36 C.M.R.
of the First Amendment the Court in

parent that the charges

and living conditions. U

213 (1966). Without any d
the 1950's affirmed convictions for defiiing the flag, United States v. Cramer,
8 U.S.C.M.A. 221, 24 C.M.R. 31 (1937), and for the disloyal conduct and

speech of United States v, Fleming, 7 U.S.C.M.A. 543, 23 C.M.R, 7 (1957};
United States v. Olsen, 7 U.8.C.M 460, 22 C.M.R, 250 (1957); United
States v. Batchelor, 7 U.S.C.M.A, 354, 22 CM.R. 144 (1956

* Self-inerimination, art. 31 (except for Kirsch note 187 infra}; speedy
trial, arts. 10 and 33; right to compulsory process and confrontation, arts.
46 and 49 (COMA has been strongest in placing limitations on the use of
depositions see supra rotes 130-44 and text), (The Court has embraced the
4th Amendment in the absence of a statutory provision.)

@ First amendment rights see nofes 176-188 supra, pretrial restraint see
notes 166-175 supra.
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military and civilian rights, engendered decisions such as Minni-
fied,”** Drain,** and Tomaszewski > which gave expanded mean-
ings to particular words or phrases in the Code. In Jacoby * and
Tempia ¥ the utilization of constitutional principles did lead to
results not dictated by the UCMJ but in other cases like Culp,**
Kirsch,'*' and Howe,'®* constitutional principles seemingly had
significantly less impact. The explanation for their differences,
it is submitted, may be found in the flaws of the two basic schools
of constitutional philosophy which created curious and incon-
sistent results and in structural more than judgmental weak-
nesses in the Court.

The Clay-Sutton perspective, supported by pre-UCMJ military
justice theory and practice, encountered early difficulty in its
application by the Court of Military Appeals. Interpreting the
provisions of the UCMJ according to what was perceived as
congressional intent to confer egual right on servicemen, the
judges found themselves outstripping protections the Supreme
Court declared constitutional.'*® This curiosity can be regarded
as incidental to the concept of military due process which may
in a given instance provide greater protection for an accused
than constitutional due process. Such rationalization is some-
what disingenuous as being post-hoc and a denial of the very
purpose of judicial activity. A strict adherence to legislatively
sifted constitutional rights is no longer tenable in view of Su-
preme Court dictum that certain constitutional rights apply in
military tribunals.?® Thus, Chief Judge Darden has fashioned a

"9 U.S.C.M.A. 373, 26 C.M.R. 153 (1958) (gave expanded mesning to
word “statement” in Article 31 in reconciling previous holdings that went
beyond federal court holdings).

"4 U.S.C.M.A. 646, 16 C.M.R. 220 (1954) (interpreting words “commis-
sioned officers” in article 48(a) was meaning qualified counsel if depositions
were to be used in general courts-martial). See note 133 and text supra.

"8 U.2.C.M.A. 266, 24 CM.R. 76 (1957) (interpreted word “counsel” in
Artlcle 32 as legally quahﬁed counsel). See note 102 and text supra.

*11 U.S. A, 428, 20 C.M.R. 244 (1960} (forbidding use of written
interrogatories over defense objection).

16 U.S.C.M.A, 628, 37 C.M.R, 249 (1967) (adding advice to counsel as
part of warning requirement). See note 108 and text supra.

14 U.8.C.M.A, 199, 33 C.M.R. 411 (1968) (not requiring qualified coun-
sel to be detailed to special courts-martial). See notes 122-128 and text supra,

“115 U.8.C.M.A. 54, 35 C.M.R. 56 (1864) (sustaining conviction of willful
refusal to testify notwithstanding constibutionally questionable grant of im-
munity)., See notes 76-79 and text supra,

17 U.8.C.M.A, 165, 37 C.M.R. 429 (1967) (sustaining convictions under
Articles 88 and 134 of Lt. who participated in off post non-duty hour
anti-war demonstration), See note 183 supra.

* See notes 33-38 and text supra.

“ Wade v. Hunter, 336 U.S, 684 (1949) (strong implication that double
jeopardy guarantee applies).
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be punishable if uttered by a person in uniform; an often inter-
ested commanding officer, shakedown searches, and administra-
tive inventories may dilute a serviceman’s protection from un-
reasonable searches and seizures; UCMJ and Manual provisions
may depreciate the practical vitality of an accused’s right to con-
frontation and compulsory process. This concept of applicability,
fostered by declarations that “Congress intended to confer equal
rights” and “constitutional rights are not ipso facto lost on en-
trance into the armed services,” invites static comparisons be-
tween military and civilian rights before criminal tribunals.
While such comparisons are interesting they may only add to the
misunderstanding and mistrust of military justice if they do not
recognize and articulate the existence of an important additional
variable in military law-—the imponderable ‘“military
necessity,” o8

If applicability means the wtilization and employment of con-
stitutional principles in the decision making process then with
the exceptions of grand jury, trial by jury, and bail, constitu-
tional guarantees may be said to apply to the military. This ap-
plicability concept more accurately characterizes the relationship
between the Constitution and courts-martial and describes what
is in fact a principal function of the Court of Military Appeals—
the balancing of individual rights and military necessity. In
either form the concept of applicability, however, obfuscates the
true character of and the real determinants in the adjudicative
process of the Court. Merely declaring that something is appli-
cable does not necessarily determine a given result particularly
when it is the ever-changing yet enduring Bill of Rights which
ig being applied.

Because of heavy reliance on the Uniform Code of Military
Justice by both schools of thought, it may appear difficult to dis-
cern a difference in results obtained under a Clay-Sutton or
Jacoby-Tempic majority. There is at least one critical distinction
best exemplified in the divergent interpretation of due process in
the military. In considering the effects of delay in post trial re-
view Chief Judge Darden drawing on Clay noted:

[The] issue needs further refinement to indicate its contemplation
of a test under the standard of military, instead of Fifth Amend-
ment, due process. Although this Court has declared that consti-
tutional sefeguards apply to military trials except insofar as they
are made inapplicable expressly or by necessary implication . . .,

litary necessity is an often used and undefined term. Generally it
repre;ents that which is essential to the successful fulfillment of the mili-
tary mission (whatever that may be).
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the Court has not held that the due process clause of the Fifth
Amendment applies ex proprio vigore to appel.ate review of mili-
tary trials
Judge Quinn, though concurring in the result, sharply responded:

ociate myself from the implication
isolated from, independent of, and

something less trhan, constitutional due process. . In the area of

due process, military la Is rot only consistent ‘with constitutional

due process but provides for “something more.”
Under the Clay-Sutton “incorporation theory” due process in the
military is the sum of one's statutory and regulatory rights
whereas under Jacoby-Tempia due process is statutory, regula-
tory and constitutional in nature. Jucoby-Tempia perceives, cor-
rectly in my opinion, the Bill of Rights as fully binding on the
military inasmuch as it is an arm of the federal government. The
future of constitutional law in the military lies in the full ac-
ceptance of and the extrapolation from this important premise.

The above-expressed dissatisfaction with the present state of
constitutional law in the military should not be construed as
wholesale disagreement with the decisions of the Court of Mili-
tary Appeals. To make the observation that the Court is sensitive
to congressional intent and relies primarily on the UCMJ does
not alone provide sufficient basis to criticize its decision making.*™*
Reliance on legislative intent and statutory provisions is not sur-
prising for a legislative court and, in fact, is sound judicial
practice for any tribunal faced with constitutional questions.®"

I am constrained to di
that military due proce

“'United States v. Prater, 20 U.S.C.M.A. 339, 341-42, 43 C.M.R. 179,
181-2 (1871)

= Id., at 343, 43 CM.R. at 183,

** The Court was severely chastised in a recent article for falling congres-
sional intent, selling out to the military estaplishment. and for not practicing
what it preached in regard to the constitutional rights of servicemen. While
correctly perceiving certain structural deficiencies in the Court that expose
suffers from generalicy and historical rearsightedness. See Benson, The
United States Court of Military Appeals, 3 TeEXAs TECH L. REv. 1 (1971}
[hereinafter cited as Benson], For interesting background on this article
se¢ Anderson, Pentagon Censures Lawyer-Colonel, The Washington Post,
October 11, 1971, at B 13,

“In a concurring opinion to Ashwander v, TVA, 207 U.3. 288 (1936),
Justice Brandeis set forth seven general rules Supreme Court had de-
veloped to avoid unnecessarily deciding constitutional questions:

1. Not passing upon tke constitutionality of legislation in a friendly,
non-adversary proceeding.

2. Not anticipating a question of constitutional law in advance of the
necessity of deciding it

3. Not formulating & rule of constitutional law broader than required
by the facts to which it is to be applied.

4. Not passing upon a constitutional question if there is some other
ground upon which the case may be disposed.
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Had the judges totally ignored their statutory limitations and
the legislative history of the UCMJ they would surely have lost
credibility as a responsible appellate tribunal.>

It is noteworthy that the cases securing constitutional rights
for the military accused not fairly inferable from the TCMJ are
infrequent, follow Supreme Court leadership, and are not in di-
rect conflict with the Code,*** Where there has been direct conflict
with the Code an express overruling is either denied or
unstated.** On the other hand the Court has not felt inhibited in
declaring sections of the UCMJ constitutional.?’* This hesitancy

5. Not passing upon the validity of a statute unless complainant shows
injury.

6. Not passing upon constitutionslity of a statute at insistence of one
who has availed himself of its benefits.

7. When an act of Congress is questioned ascertaining whether a con-
stitutional construction is fairly possible even if a serious doubt of consti-
tutionality is raised.

“ The Court’s most violent and dangerous criticism has not come from
contemporary critics of military justice but came from within the military
establishment during its first decade owing to the Court’s activism. See
Willis at 91-92,

* B.g, United States v, Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1989)
(in announcing new rules for guilty plea inquiries the Court was plainly
influenced by Supreme Court decisions using the due process clause of the
14th Amend. to reverse convictions in state courts) ; United States v. Tempia,
16 U.S.C.M.A. 629, 87 C.M.R, 249 (1967) (expressly adopted Miranda ruling
for military); United States v. Brown, 10 U.S.C.M.A. 482, 28 C.M.R. 48
(1959) (imposing fourth amendment requirement of probable cause on
searches authorized by commanders) ; United States v, Gunnels, 8 U.8.C.M.A.
130, 23 C.M.R. 354 (1957) (securing right to consult with counsel during pre-
trial investigation).

#* United States v, Davis, 19 U.8.C.M.A. 217, 41 C.M.R. 217 (1970) (in ig-
noring the 100 mile rule in Art. 48(d) (1) by requiring a showing of actual
unavailability for a military witness the majority rested on military due
process making no mention of possible codal confliet); United States v.
Jacoby, 11 U.8,C.M.A. 428, 29 C.M.R. 244 (1960) (although forbidding use of
written interrogatories over defense objection notwithstanding Art. 49 au-
thorization, an express overruling was denied; sce notes 43-45 and text supra.

“* Priest v. Koch, 18 U.8.C.M.A. 293, 41 C.M.R. 293 (1970) (Art. 62(a)
empowering convening authority to return motion not amounting to finding
of not guilty to court for reconsideration); United States v. Howe, 17
U.8.C.M.A, 65, 37 CM.R. 429 (1967) (Art. 88, using contemptuous words
against President; Art. 133, conduct unbecoming an officer) ; United States
v, Monett, 16 U.S.C.M.A. 179, 36 C.M.R. 335 (1866) (Art. 69, empowering
JAG to send case not normally qualifying to a board of review and have
certified to COMA); United States v. Gallagher, 15 U.8.C.M.A. 381, 35
C.M.R. 363 (1965) (Art. 57(b) (1), automatic appeal for general or flag of-
ficers) ; United States v. Sadinsky, 14 U.S.C.M.A. 563, 34 C.M.R. 343 (1964)
(Art. 134, conduct prejudicial to good order and discipline; intentionally
jumping into sea from an aircraft carrier was the conduct punished); United
States v. Culp, 14 U.S.C.M.A. 189, 33 C.M.R. 411 (1968) (Art. 27(¢), no
right to qualified counsel in special court-martial). See also jurisdiction cases
note 220 infra.
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to overrule the constitutional judgments of Congress has led to
some creative interpretation of legislative intent and some opin-
ions of dubious rationale. The awkwardness of invalidating a
section of the UCMJ of which the Court is a part probably ex-
plaing some of this reluctance.””” Two of the seven judges that
have served on the Court have stated that the judgment of
Congress could not be reversed.”’® The late Judge Kilday ex-
pressed reticence to make any decision which would deprive the
Supreme Court of its jurisdiction to rule on the constitutionality
of federal statutes.”*” Chief Judge Darden places heavy reliance
on the UCMJ as the source of due process rather than the Fifth
Amendment, manifesting the unlikelihood of his questioning the
judgment of Congress on constitutional questions.**> The members
with the longest service, Judges Ferguson and Quinn, have re-
peatedly proclaimed the primacy of the Constitution although
they have not yet found it necessary or formed a majority to
expressly invalidate any section of the Code. Whatever the
reason, this reluctance, coupled with the inadequacy of federal
court review under the “full and fair” consideration test, has
meant that the UCMJ has been virtually immune from judicial
serutiny.?¢ The Supreme Court has declared unconstitutional
some jurisdictional provisions #" {which the Court of Military

* 8ee 3 K Davis, Adi rative Law Treatise, § 20.04 (1858) and Puablic
Utilities Commission v, United States, 355 U.S. 534 (1858)

* See opinior. of Judge Lztimer in United States v, Jacoby, 11 U.8.C.M A
428, 434, 441, 26 CMR. 2 50 (1660) und cplmor o2 Judge Bros-
man ir. United States v. Su!f Lun 3 T.8.CM.AL 220, 227 11 C.M.R. 220,
227-28 (1853},

*" United States v. Tempia, 16 U.8.CM.A, 529, 640-43, 37 C.ML.R. 249,
280-83 (1987): United States v, Culp, 14 U.8.C.M.A. 188, 201, 33 C.M.R.
413, 413 (1968)

“* United States v. Prater, 20 U.8.C.M.A. 339, 43 C.M.R. 179 (1871) (see
note 59, gupra).

“Only a few federal courts have examined the constitutiona of the
LC\IJ and except for I #e Stapley, 246 F, Supp. 316 (D. Utah 1965) whick
Feid that Art. 27c¢ did no: fuliy protect the sixth amendmert right to cour-
sel at special courts-martial and jurisdictiona’ issues in rote 220 fnfr the
Code has remained unscathed, On the efficacy of federal court review of
courts-martial se note 233 infra,

= Article 3(a) was held unconstitational to the extend it purported to ex-
ercise ju over persons discharged from the service. Toth v. Quarles
350 US. 11 (1855). This decision is part of the protection from prosecution
enjoyed by some participants in the My Lai tragedy. Corgress, despite the
urgings of the milisury and others, has not provided a foram in which such
persons may be tried. Tre President could create a military tribuna. to try
such persons under Intsrnatioral Rules of War. The ntd)ctmn of general
courts-martial under art, 1§ to try persons in violation of tke laws of war is
not sertled. See Corddry, Jurisdiction To Try Discharged Servicemen For
Violations of the Laws of War, 26 JAG J. 68 (1871): Paust, Legael Aspects
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Appeals had found constitutional) but has otherwise declined to
question the balances struck by Congress and the tribunals
created in the UCMJ. While Congress may have enacted a well
balanced military justice system its constitutional perfection
may be doubted. The vagueness and breadth of several punitive
articles would possibly not withstand constitutional attack.?** The
constitutional guarantees of immunity from double jeopardy ***

of the My Lai Incident: A Response to Professor Rubin, 50 ORE L. REV,
(1971), Article 2(11) has been held unconstitutional in McElroy v. Guagli-
ardo, 361 U.8, 281 (1960) (civilian employee for noncapital offense) ; Grisham
v, Hagan, 361 U.S. 278 (1960) (civilian employee for capital offenses); Kin-
sella v. Singleton, 361 U.S. 234 (1960) (noncapital offense committed by de-
pendent) ; Reid v. Covert, 334 U.S, 1 (1857) (capital offense committed by
dependent) overruling Reid v. Covert, 351 U.8. 487 (1956).

Prior to the Toth and Reid decisions the Court of Military Appeals had
sustained court-martial jurisdiction over civilians in United States v, Robert-
son, 5 U.8.C.M.A, 806, 19 C.M.R. 102 (1855); United States v, Garcia, b
U.S.C.M.A, 88, 17 C.M.R. 88 (1964); United States v. Weiman, 8 U.S.C.M.A.
216, 11 C.M.R. 216 (1853). The Court qualified Toth by holding it inappli-
cable to & serviceman who was discharged but had reenlisted in United
States v. Gallagher, 7 U.8.C.M.A. 506, 22 C.M.R. 216 (1957) and construing
it narrowly to sustain court-martial jurisdiction over civilians oversess in
United States v, Dial, 9 U.S.C.M.A. 541, 28 C.M.R. 321 (1958); United States
v. Wilson, 9 U.S.C.M.A. 60, 25 C.M.R. 322 (1956); United States v. Burney,
6 U.8.C.M.A. 776, 21 C.M.R. 98 (1856). See generclly Duke and Vogel, The
Constitution and the Standing Army: Another Problem of Court-Martial
Jurisdiction, 18 VaNp L. REvV. 435 (1980); Everett, Mditary Jurisdiction
Qver Civilians, 1960 DUKE L. J. 366; F. B, Wiener, Civilians Under Military
Justice, (1967),

“Art, 88 (using contemptuous words against certain public officials) see
Kester, Soldiers Who Insuit the President: An Uneasy Look at Article 8§ of
the UCMJ, 81 Harv, L. REV. 1967 (1868); art, 134 (conduct prejudicial to
good order and discipline and service discrediting conduet) and art, 183
(conduct unbecoming an officer and a gentleman); Cohen, The Discredit
Clause of the UCMJ : An Unrestricted Anachronism, 18 U.C.L.A. L. Ry, 821
(1971) ; see Gaynor, Prejudicial and Discreditable Military Conduct: A Crif-
ical Appraisal of the General Articles, 22 HasTINGs L., J. 259 (1971) ; Hagan,
The General Artiole—Elemental Confusion, 10 ML, L, REv, 63 (1960) ; Nel-
son, Conduct Bzpected of an Oficer and u Gentleman, 12 A.F. JAG L. REv.
124 (1870); Nichols, The Devil’'s Article, 22 MiL. L. Rev, 111 (1963). Some
Supreme Court Justices have implied reservations about the vagueness of the
general articles. See 0’Callahan v. Parker, 395 U.S. 258, 266 (1969} (opinion
of Gourt by Justice Douglas) ; Reid v. Covert, 354 U.S, 1, 38 (1957) (opinion
of Court by Justice Black). Article 92 (violations of general regulations)
may present an even more tr question of consti 1 vaguen
and breadth. This article has not been given the attention of the general
articles although it may not be a misstatement that nearly everyome in the
armed forces could probably be found in violation of at least one general
regulation,

1 U.S.CM.A. 54, 44 C.M.R. 108 (1971) (construction of art. 44b in
opinion by Chief Judge Darden).
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and self-incrimination #** may require modification or clarification
of the TCMJ to be perfected.

A fair appraisal of the constitutional performance of the
Court of Military Appeals cannot but conclude that it has done
more than any other tribunal ever has in securing constitutional
due process in courts-martial. The “Military Supreme Court” has
advanced the individual rights of military accused far greater in
appreciably less time than two centuries of legislative and execu-
tive rule-making. In striking the balance between individual
rights annd military necessity the Court is probably close to. and
in some cases beyond, what may or should be constitutionally vre-
quired. The Jacoby-Tempia philosophy developed by the Court
radically altered the common perception of the constitutional
rights of servicemen and from its basic premise continued growth
may be possible. Nevertheless, a reformulation and rewording of
constitutional philosophy iz needed and the United States Court
of Military Appeals needs statutory revitalization for the
strengthening of military justice

III. A REVITALIZED COURT OF MILITARY
APPEALS

A. THE NEED FOR CHANGE

1. A Freer Baluncing of Military Necessity and Individual
Rights.

Traditional military justice theory leaves wholly unencumbered
Congress’ power “to make Rules for the Government and Regula-
tion of the land and naval forces.” * The President, pursuant to
congressional delegation and by virtue of his office as Com-
mander in Chief of the armed forces,»* is also accorded a signi-
ficant role. The Fifth Amendment exception of grand juries for
cases arising in the land and naval forces is cited as constitu-
tional recognition of a separate judicial system. In this orthodox
view the federal judiciary has little, if any, function. The Su-
preme Court early accepted this scheme stating in Dynes v
Hoover:

These provisions show that Congress has the power to provide for
the trial and punishment of the military and naval offense in the
manner then and now practiced by civilized nations, and that the

*' COMA’s reliance on legislative acquiescence regarding the grants of im-
is questionable. Sec notes 76-79 and text supra.

8. Const. Art. I, sec. 8, ol 14,

Id, Art. 2, sec. 2.
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power to do so is given without any connection between it and the
third article of the Constitution defining the judicial power of the
United States; indeed that the two powers are entirely independent
of each other.*”
Although the Supreme Court proclaimed in 1953 that federal
courts could review the decisions of military tribunals to insure
that a “full and fair” consideration had been given to constitu-
tional claims,”* the concept of a completely independent judicial
system still persists as evidenced by the recent reference in
Parisi v. Davidson to “the basic principles of comity that must
prevail between civilian courts and the military judicial
system.” 22
Notwithstanding a few recent decisions which have exhibited a
lowering in tone,”*® the Supreme Court has manifested an ex-
treme distrust of the military justice system as a preserver of
individual rights. The nation’s highest court has seemingly de-
veloped an “all or nothing” approach in handling courts-martial
cases. On the one hand courts-martial jurisdiction has been re-
stricted In opinions overflowing with criticisms of military
justice. Declaring unconstitutional courts-martial jurisdiction
over discharged servicemen Justice Black stated:

find nothing in the history of constitutional treatment of mili-
tary tribunals which entitles them to rank along with Article IIT
courts as adjudicators of the guilt or innocence of people charged
with offenses for which they can be deprived of their life, liberty,
or property.””

Breaking new ground in also restricting the subject matter juris-

diction of courts-martial Justice Douglas noted:

While the Court of Military Appeals takes cognizance of some
constitutional rights of the accused who are court-martialed courts-
martial as an institution ave singularly inept in desling with
the nice subtleties of constitutional law.™

61 U.S. (20 How.) 65, 79 (1857).
Burns v. Wilson, 346 U.S. 137 (1953).
TU.S. (1972) (emphasis added).

“Id., (opinion of Justice Stewart); Relford v. Commandant, 397 U.S
934 (1971) (opinion of Justice Blackmun sustaining court-martial jurisdie-
tion over serviceman; see note 231 infra).

** Toth v. Quarles, 350 U.S. 11, 17-18 (1953).

# O'Callzhan v. Parker, 895 U.S. 258, (1969). This novel decision has
spawned much comment both critical and hopetul. See Blumenfeld, Couri-
Martial Jurisdiction Over Civilian Type Crimes, 10 AM. CRIM. L. REV. 51
(1971) ; Everett, O'Callahan v. Parker—Milestone or Millstone in Military
Justice? 1969 DUXE L. J. 853; McCoy, Equal Justice Before and Since
O'Callahan v. Parker, 16 N.Y.L.F. 1 (1870); Morrison, Court-Martial Juris-
diction: The Effect of O'Callahan v. Parker, 11 WM. & MARY L. Rev, 508
(1969) ; Nelson and Westbrook, Court-Martial Jurisdiction Ouer Servicemen
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On the other hand the Supreme Court, under the “full and fair’
consideration standard, has not found an occasion to grant relief
to a serviceman for the deprivation of a constitutional right.
This “all or nothing” approach has produced a great deal of
time consuming but generally futile litigation as those convicted
by courts-martial seek relief through a door leading to an empty
room.2 It may be generally correct, as one excellent article re-

”

for Civilian Offenses:An Analysis of O'Callahan v, Parker, 34 MINN. L. REV.
1 (1969); Rice, O’Callahan v, Parker: Court-Mortial Jurisdiction, “Service
Connection,” Confusion and the Serviceman, 51 MiL. L. REv. 41 (1971), Its
impact has not been as far reaching as expected with COMA greatly limit-
ing its application. Court-martial jurisdiction has been upheld over any
offense committed on post, (United States v. Fields, 19 U.8.CM.A, 419, 41
c M.R. 419 (1970); against & military victim (United States v. Lovejoy, 20
A. 14, 42 C.M.R. 210 (1870); through the use of one's military sta-
tus (United States v. Peak, 19 U.8.C.M.A. 19, 41 C.M.R. 19 (1969)); or
overseas (United States v, Keﬁton, 19 U.8.C.M.A. 64, 41 C.M.R. 64 (1969))
Also petty offenses in which there is no right to indictment by grand jury
may be tried by court-martial. (United States v. Sharkey, 18 TU.S.CM.A.
26, 41 C.M.R. 26 (1888)). The Court limited the retroactivity of O’Callahan
in United States v, Mercer, 18 U.8.C.M.A. 264, 41 C.M.R. 264 (1970). The
Supreme Court in Relford v. Commandant, 307 U.8. 834 (1971) cited a long
list of COMA cases in sustaining court-martial jurisdiction over servicemen
convicted of attempted rape of two civilian women on post and indicated the
O’Callahan issue would be handled on an ad hoc basis. Se¢ Note, 52 M. L.
REV. 169 (1971)

* In Burns the utilization of & coerced confession did not yield relief, In
TUnited States v. Augenblick, 398 U.8. 348 (1069), a Court of Claims award
of back pay was reversed since an infraction of the Jencks Act was not a
deprivation of a constitutional right.

* Habeas curpus proceedings provide the bulk of federal court review of
courts-martial, The scope of review is narrower than the review of state
court determinations, Compare Burns v. Wilson, 846 U.8, 137 (1953) with
Brown v, Allen, 344 U.S. 443 (1953), Other types of relief sought from
civilian courts are declaratory judgements, Gallagher v, Quinn, 363 F. 2d
301 (D.C. Cir.), cert denied, 385 U.S, 881 (1966) (D.C. Court of Appeals
assumed it could rule on the constitutionality of the UCMJ but denied
relief in this case}; mandamus to obtain administrative relive from courts-
martial from the secretary of a department, Ashe v, McNamara, 355 F. 2d
77 (st Cir. 1965); suits for back pay in the Court of Claims, see e.g..
Augenblic, United States, 377 F. 2d 388 (Ct, Cl, 1967), rev’d on other
grourds, 393 U.S. 348 (1869); Shaw v. United States, 357 F. 2d 948 (Ct.

1 '966) There has becn greater activizy with more success for petitioners
(pzrtlcmarl\ with regard to In-service consclentious objector claims} in the
civilian court review of administration determinations made by the armed
services, On civilian court review of court-martial and administrative de-
terminatiors of military, see Bishop, Civilian Judges and Military Justice:
Collateral Review of Cowrts- Martial, 61 CoLUM. L. REV. 40 (1961); Matz and
Nelson, The Need for Clarification in Military Habeas Corpus, 27 OHIO ST
L.J. 198 (1966); Sherman, Judicial Review of Military Determinations aud
the Exhauston of Remedies Requirement, 353 Va, L. REV, 483 (1069); Weck-
stein, Federal Court Review of Courts-Martial Proceedings: A Delicate Bal-
ance of Individual Rights and Military Responsibilities, 54 MIL. L. REv. 1
(1971} ; Civilian Court Review of Court-Martial Adjudications, 83 COLUM. L,
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cently concluded, that “the civilian type who reluctantly dons a
military uniform for a few years need not fear that he simultan-
eously sheds his basic rights as a citizen and human being,” **
but the observation made by Justice Black sixteen years ago in
Reid v. Covert remains disappointingly true:

As yet it has not been clearly settled to what extent the Bill of
Rights and other parts of the Constitution apply to military trials®®
The most that can be confidently stated is that some constitu-
tional rights probably protect servicemen before courts-martial
and that Congress probably does not have completely unbridled
discretion in establishing a system of military justice.?** Federal
courts have been unable and unwilling to make a frontal attack
on constitutional issues in military justice and the Court of Mili-
tary Appeals has been hampered in its constitutional decision-
making by an actual or felt inability to question the UCMJ and
by an incomplete and still unsettled constitutional philosophy.
Such reluctance and inability is understandable given the origin
and history of military jurisprudence but does not justify con-

tinued uncertainty.

The time to repudiate and discard these remaining vestiges of
traditional military justice theory has long since passed. Too
long has the anomaly of persons defending the Constitution be-
ing deprived of its full panoply of benefits existed. It is not
enough to be able to state that for all practical purposes a mili-
tary accused enjoys the protection of the Bill of Rights or has
rights equal to or better than a civilian defendant. The innova-
tions in the nature of warfare, the assumption of world leadership
in the 20th century, the development of the military-industrial
complex, and the changes in the character of the armed forces 27
combined with the growth of concern for individual rights and

Ruv, 1259 (1069); Development in Law—Federal Habeas Corpus, 83 HaRvV.
L. REv. 1038, 1208-38 (1970); Servicemen in Civilian Courts, 76 Yale L, J
380 (19866).

 Wecksten, supra note 283 at 81.

"854 U.8. 1, 87 (1857).

™ One could reasonably expect the present Supreme Court to strike down
a legislative or executive provision denying a military accused the right to
legal counsel before courts-martial or authorizing & second trial for the
same offense after an acquittal on the merits.

** M. JANowITZ THE NEW MILITARY (1967); M. JANOWITZ, THE PROFES-
SIONAL SOLDIER (1960); M. JaNowirz sNp R. LITTLE, SocloLoGY AND THE
MILITARY ESTABLISHMENT (rev. ed. 1965); C. Moskos, THE AMERICAN EN-
LISTED MAN; THE RANK AND FILE IN Topay’s MILITARY (1970); 8. STOUFFER,
ET AL, THE AMERICAN SOLDIER (1849); A, YARMOLINSKY, THE MILITARY
ESTABLISHMENT: ITs IMPAcT UPON AMERICAN SOCIETY (1971).
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the expansion of court-martial jurisdiction #* demands that the
traditionally assumed relationship between the Constitution and
the military be rethought. The influence of the military permeates
modern society, Today, almost 28 million Americans have served
in the armed forces *** compared to the 184,000-250,000 men that
participated in the Revolutionary War.*¥ Our authorized military
strength in 1971 was over 3,400,000 #* compared to the authorized
volunteer Army of 840 in the first year under our Constitution.**
Expenditures for National Defense were estimated at over 76
billion dollars in the 1972 fiscal year, over 40 per cent of federal
expenditures,»** Congress is empowered to provide for the govern-
ing of the armed forces but the concept that somehow this enum-
erated power is broader than other similar powers should be
rejected. Clause 6, section &, Article I, of the Constitution gives
Congress the power to provide for the punishment of counter-
feiting and clause 17 empowers Congress to exercise legislative
authority over the seat of government and federal property. But
these provisions have never been interpreted as allowing Congress
to exercise these powers in contravention of individual constitu-
tional rights. Why then has clause 8 been frequently interpreted
to the contrary? Notwithstanding general acceptance today that

™ The scope of offenses triable by courts-martial has gradually increased
since <he first Articles of War. The 1808 Articles contained no express pro-
vision for the trial of common law felonies. Article 33 of the 1806 Articles
of War and Article 58 of the 1874 Articles of War made an offense of the
failure of an officer to turn over an offender within his command to the ap-
propriate civil magistrate upon request, In 1883 an amendment to the Ar:i
cles of War specifically gave courts-martiai jurisdictior to try common law
felonies during & time of war, Act of March 8, 1863, ch. 75, sec. 80, 12 Stat,
731, 786. Article 58 of the 1874 Articles of War continued this provision,
The 1916 revision of the Articles of War made all common law felonies pur.-
ishable by court-martiai except murder and rape committed in the United
States during a time of peace. Articles of War, 1916, arts. 82, 93, The
TCMJ compieted the extension of sublect matter jurisdiction making all
felonies triable by courts-martial in time of war and peace, In O’Callahan
v. Parker, 395 U.3, 258 (1869), court-martiai jurisdiction was restrieted to
‘'service connected” offenses but se¢ note 231 supra.

™1970 Administrator of Veterans’ Affairs Ann. Rep. 4 (there were
27,647,000 living veterans at the end of fiscal vear 1870; veterans and their
families comprised approximately 48¢: of the U.S. population).

“ Sratistical Abstract of the United States, U.8, Dep't of Commerce, tabie
No. 385, at 256 (1870).

*1d., table 372, at 255, (This number has obviously declined as U.8. man-
power in Southeast Asia has diminishe

** American State Papers Milizary Affairs 6 (Lowrie & Clarke ed. 1832),

Special Anal , Budget of the U8, Gov, Fiscal Year 1072, Table A-§,

at 21 (1971). This ab e also estimates expenditures for veterans affairs at
aver m billior. deilars, The impact of Defense Spending on the economy and
employment of the U.8, is described in the 1971 Ann, Econ. Rep. of the Pres-
idert, at 42-43.
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at least some constitutional rights protect those in the armed
services, a more coherent theoretical constitutional underpinning
is needed to guard against a future legislative or executive whim
challenging the premise that servicemen enjoy the guarantees of
the Bill of Rights.

A constitutional philesophy relating to military justice should
begin with the recognition that the principal, and difficult, ques-
tion for military jurisprudence is determining the appropriate
balances between military necessity and individual constitutional
rights. Frederick B. Wiener, an emminent military law scholar,
has made a persuasive showing that contemporary court-martial
practice before and after the adoption of the Constitution were
not intended to be affected by the Bill of Rights.2* However,
quoting from Maitland that “‘every age should be the mistress of
its own law,” ** Wiener, himself, proposed that the constitutional
rights of servicemen be assured by federal courts proclaiming
the due process clause of the Fifth Amendment applicable to
courts-martial and thereafter reading in that clause ‘“‘the sub-
stance of the guarantees that have heen read into the due process
clause of the fourteenth,” 2¢¢ If Wiener, after mounting historical
evidence against the applicability of the Constitution to courts-
martial, was willing to make one constitutional provision appli-
cable, then our generation need not, nor should not, be so re-
luctant in making our constitutional law. Relying solely on the
due process clause to secure constitutional rights for servicemen
instead of directly employing the full weight of constitutional
provisions is inadequate and somewhat illogical inasmuch as the
Bill of Rights was designed to restrict the federal government of
which the military is a significant part. We may reasonably
accept Henderson’s well researched tracing of the creation of the
Bill of Rights and his linguistic analysis which concludes, “On
the whole, therefore, the evidence of the original intent favors
the view that the bill of rights was intended to apply to those in
the land and naval forces.” 2" The question then becomes who
should make the balances between military necessity and indi-
vidual rights?

The Constitution itself defers to military necessity by exempt-

* Wiener, Courts-Martial Practice and the Bill of Rights: The Original
Practice I, 12 Harv. L. Rev. 1 (1958) and Courts-Martial Practice and the
Bill of Rights: The Originial Practice II, 72 Harv, L, REv. 266 (1958).

** 3 Maitland, Collected Papers 487 (1911).

* Wiener, II, supra note 244 at 303,

¥ Henderson, Courts-Martial and the Constitution: The Original Under-
gtanding, 71 HARv. L, REV, 298, 324 (1937).
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ing cases arising in the land or naval forces from the grand
jury requirement.”** By historical implication the right to trial
by petit jury may likewise be excluded.** Unquestionably, Con-
gress is the first balancer of military necessity and individual
rights and can shape the means whereby the executive and the
judiciary participate in this important function. These legislative
powers do not, however, deny the inherent powers of the other
branches of government and do not deny the existence of indi-
vidual constitutional rights.?*® That Congress has never entrusted
review of courts-martial to the federal judiciary and that the
federal courts have not sought to bridge the traditional gap be-
tween military and civilian justice need not bind the future. Al-
though the military establishment has, since the founding of our
country, enjoyed the shield of supposed legislative and executive
balancing or has rested on mere assertions of military necessity
in avoiding judicial scrutiny the continued assumption that the
legislature and the executive can best make the appropriate
balances between military necessity and individual rights is
naive, at best, and dangerous at worst. Under orthodox theory
and practice the military establishment was essentially unfet-
tered in the administration of its court-martial system as
Congress only occasionally enacted legislation, the President gen-
erally agreed with his military advisors, and federal courts
rarely interfered with military tribunals. The creation of the
Court of Military Appeals partially lifted the shelter from judi-
cial review and the very performance of that Court demonstrates
that a judicial tribunal is well suited to perform the delicate
balancing between individual rights and military necessity. It is
probably better able to perform this function than intermittent
legislative or executive rule-making. As in every area of law the
three branches of government should have a role in military
Jjustice. Thus, the proposals below are intended to utilize more
fully the judicial capacity for consistent, informed, and flexible
decision-making by freeing the Court of Military Appeals from
its reluctance to challenge overtly the judgment of Congress and
by freeing the Supreme Court from the historically limited scope
of court-martial review and its fear of interference with the
“U.8. Const. amend V.

> Henderson, supra note 247 at 803-15.

 Constitutional rights may exist without their being fully protected by an
Article III tribunal. Indeed, Burns v. Wilson, 346 U.S. 137 (1953), recog-
nized this in charging military tribunals with protecting the constitutional
rights of military accused. Many at the bar, on the bench, and in legal writ-

ing have confused the lack of direct review by federal judiciary with a lack
of constitutional rights.
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military. Then, having provided for an unrestrained judicial role,
the difficult question in military jurisprudence of what is the ap-
propriate balance between military necessity and individual
rights may be tackled in earnest. Other than to distinguish the
grand jury and petit jury rights from other constitutional guar-
antees the applicability concepts and language of present military
constitutional theory should be replaced with more interest anal-
ysis and balancing tests. Constitutional rights are not absolute
but subject in varying degrees to qualifications of time, place,
and circumstance. The requirements of the military situation may
be fully respected without military necessity determining the ap-
plicability of a constitutional guarantee !

2. Judicial Economy and Prestige.

Although having declared itself a “court established by Act of
Congress,” #** capable of belonging to the federal judiciary ?** the
Court of Military Appeals is not generally considered a part of
the federal judiciary and is sometimes referred to as nothing
more than an administrative tribunal.**¢ The Court has been rela-
tively ignored by federal courts notwithstanding its performance
as being perhaps the organization most responsible for the ab-
sence of courts-martial in which federal courts can find a lack of

= Applicability is & harsh concept and its sweeping rhetoric may breed
charges of puffing and deception upon examination of particular decisions.
As previously noted merely declaring something spplicable does not yield &
given result. It could be argued that this is only proposing a mere distine-
tion without a difference. However, replacing applicability concepts with bal-
ancing tests and interest analysis would force COMA and its eritics to focus
more sharply on the actual interests involved in a particular case, Interest
analysis would probably not change very many decisions but lt would avoid
the confusion and apparent i v present in ity concepts.

“2 United States v. Frischholz, 16 U.8.C.M,A, 150, 36 C.M.R. 306 (1966)
(declaring possession of extraordinary writ power under the All Writs Act,
28 U,8.C. sec. 1651(n), see note 264 infra; the Supreme Court concurred
in this interpretation in Noyd v. Bond, 395 U.S. 883 (1969)).

** United States v. Borys, 18 U.8.C.M.A. 547, 560, 40 C.M.R, 259, 272

(1969) (dissenting opinion of Quinn, J, which outlines the role, status, per-
formance of COMA as seen by its judge with the longest service). See also
Quinn, Some Comparisons Between Courts-Martial and Civilian Practice, 15
U.C.L.A. L. REV. 1240 (1968).
“* The Court of Military Appeals is not a “court of the United States”
within the meaning of title 28, U.S, Code. See 28 U.S.C. sec. 451. It is not
a participant in the Judicial Conference of the United States, 28 U.8.C. sec.
331, and its function and workload is mot contained in the Annual Reports
of the Director of the Administrative Office of the U.8. Courts. A pamphlet
entitled “The United States Courts” prepared for use by the House Judiciary
Committee contains not a single word about the Court of Military Appeals
although all other federal courts, Article I and Article III, are mentioned.
COMA is described as closer to an administrative agency than a court in
C. Wright, Law of Federal Courts, 12, 34 (1970).
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“full and fair” consideration of constitutional claims.* Viewing
itself as the “Supreme Court” of the military and the insurer of
fairness in courts-martial proceedings the Court of Military Ap-
peals has been disturbed by the treatment and consideration it
has received from the federal courts. Former Chief Judge Quinn
once complained to Senator Ervin’s Subcommittee on Constitu-
tional Rights:

I certainly think tke other Federal courts rather look down their
noses at the Court of Military Appeals, and are inclined to think
that it is not a court in every sense of the word. The Court of
Military Appeals deals with ‘he lives and the fortunes of the
flower of our American manhood—in other words, the Army, the
Navy, the Air Force, the Marine Corps who guard our lives
and liberties, Our work at the court is concerned solely with the
lives and fortunes of *hose men. While we do not deal in billions
of dollars we do deal in ‘hings that are more precious, in my
opinion, I think our courts should have equal standing with other
Federal courts of the United States.”

In addition to its inferior status, the probable explanation for
this unfortunate situation is the lack of understanding by the
civilian bar and bench about military justice in general and the
appellate process in the military justice system in particular.
Those unfamiliar with modern military justice tend to look tele-
scopically at military justice attributing the characteristics of
courts-martial to all military tribunals whereas appellate courts
in the military justice system are wholly different from the trial
courts in organization, composition, and function. Assimilation
of the Court of Military Appeals into the federal judiciary would
not only relieve the Court of its inferiority complex and boost its
standing with other federal courts, but would also eliminate

* Although one might disagree with a decision of the Court of Military
Appeals it would be difficuls to maintain that “fair and full” consideration
had nov been given to a case it had acted upon. Special courts-martial not
reviewable by the Cour: of Military Appeals may give rise to some cases
to which the Burns test would yield. However, now a person convicted by a
special court-martial may have his case reviewed by the Judge Advocate
General of his service under Article 68 if the case is not within the jurisdic-
tion of COMA and thus another exhaustion requitement may exist for pe-
titioners seeking relief from federal courts, With the declaration of its
possession of extraordinary writ power the Court of Military Appeals added
another exhaustion recuiremen: see United States v. Augenblick, 393 U.S.
348, 350 (1969).

“ Jotnt Hearings on S, 745-62 and 290u—07 Before the Senate Subcomm,
on Constitutional Rights of the Comm. on the Judiciary and a Special Sub-
comm. on Armed Services, 89th Cong., 2d Sess, 252 (1966).
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much of the confusion that abounds in collateral attacks of
courts-martial convictions.*s

3. Jurisdictional Limitations.

The Court of Military Appeals can only review cases involving
a general or flag officer or a sentence of death, cases certified by a
Judge Advocate General, and cases involving a sentence of dis-
missal or discharge or confinement for one year or more.s The
Court has therefore only participated in a very small percentage
of courts-martial and has no direct supervisory control over a
large number of courts-martial*®*® The case of United States v.

* See note 233 supra, Most comments on this issue call for greater federal
court serutiny of court-martial proceedings. The disparity between the treat-
ment of military and state convictions has been labeled “ludierous” (Com-
ment, Federal Court Review of Decisions of Military Tribunals, 40 U. OF
CINN. L, RV, 369 (1971)) and “difficult to justify” (Comment, Civilian Re-
view of Military Courts-Martial, 1971 U. ILL. L, FoRUM 124, 129), One learned
author offers a partial explanation in the observation that federal courts,
aside from adhering to the customary “hands off” attitude, often confuse
their decision making by mixing nonreviewability and exhaustion language
(Sherman, Judicial Review of Military D and the
of Remedies Requirement 55 V4. L. REV, 488, 521 (1969)). A fair summary
of current law on collateral attacks of courts-martial is, as it was 11 years
2g0, that “the most that can be said—and it may prove a great deal—is that
since and despite Burns v. Wilson the inferior federal courts have tended
to reject the more extreme claims of the Government and to include in the
opinions dicta that at least preserve their freedom of maneuver.” (Bishop,
Civilian Judges and Military Justice: Colluteral Review of Courts-Martial,
81 CoLtM. L. REV. 40, 70 (1961}). Despite freedom of maneuver in federal
courts, collateral attacks on courts-martial are generally futile. Few federal
courts have deviated from the “broaden the standard but deny the relief”
syndrome, Burris and Jones, Civitian Courts and Courts-Martial—The Ci-
vilian Attorney's Perspectives, 10 AMER. CRIM, L, REV. 189, 147 (1971), Skep-
tical of inservice judicial channels serving as the arbiters of soldiers’ con-
stitutional rights these authors call on their fellow members of the civilian
bar to convince civilian courts to assure constitutional due process. Given
the present structure of military justice thiz approach is indeed appropriate.
However, radical restructing of military justice may make this time con-
suming and doubtful alternative unnecessary. If COMA were made an Article
III tribunal and there was a possibility of review by the Supreme Court the
basis and necessity for these collateral attacks would be eliminated.

" UCMI, art, 67(b). See Willis, at n. 179-83.

* Since the UCMJ became effective on May 81, 1951, there have been nearly
8 million courts-martial; the Court has acted in 24,347 cases rendering 3,180
opinions. Figures compiled from 1851-71 Annual Reports, U.S. Court of Mili-
tary Appeals & The Judge Advocate General [hereinafter cited as Annual Re-
pon] Thus, the Court has acted in only 8% of the courts-martial convened
since its This figure is misleading in view of the overwhelming
number of summary and special courts-martial as compared to the general
courts-martiel which may impose severe punishments, Data from the 1962-
1969 Annual Reports indicates that the Court of Military Appeals has acted
in approximately 17.3% of the cases referred to a Court of Military Review
(Boards of Review). The Courts of Military Review have acted in approxi-
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Bondy *** exhibits some of the consequences of these jurisdictional
limitations. Privates Bondy and Kempenar were jointly tried and
convicted of the wrongful appropriation of a motor vehicle and
unauthorized absences. Private Kempenar, who had some pre-
vious convictions, received a bad conduct discharge, six months’
confinement, and forfeiture of pay for six months. Private Bondy
received confinement and forfeiture of pay for three months.
The convening authority approved the sentences and forwarded
the record of trial to Washington for further review. A Navy
board of review set aside part of the findings as based on insuffi-
cient evidence and reduced Kempenar’s sentence to two months’
confinement with forfeiture and Bondy’s sentence to one month
confinement with forfeiture.?** The Navy Judge Advocate General
certified to the Court of Military Appeals the action taken hy the
board of review in reducing Bondy's sentence. The Court agreed
with the Navy Judge Advocate General that the board of review
had no power to reduce Private Bondy’s sentence since the sen-
tence he had received at the joint trial did not qualify his
“‘case” for review by the board of review. Thus, the defendant
who received the lesser sentence from the trial court was deprived
of the benefit of appellate review which led to a reversal of find-
ings and a reduction in sentence for his co-defendant.?s> By hold-
ing that the board of review lacked jurisdiction over the case the
Court was acknowledging its own lack of jurisdiction except
when a case is certified by a Judge Advocate General. The Bondy
case raises doubt about jurisdictional limitations based on sen-
tences and automatic review on certification by a Judge Advocate
General.>s*

mately 6% of courts-martial. The data presented here is somewhat incom-
plete but does accurately portray the limited scope of appeilate review, For
a summery comparison of civilian and appellate workloads sec Karler,
Civitian and Military Justice at the Appellate Review, 1968 Wis, L. REY. 786

#13 US.C.MA. 448, 32 C.M.R. 448 (1963).
 United States v. Bordy and Kempenar, WC NCM §2-00520 (1963} (not
reported)
* During oral argument before the Court of Military Appeals goverrment
counsel revealed that the Navy Judge Advocate General would insure Bondy

would not be disadvantaged by the Board of Review decision.

= UCMJ, art, 67(b) (2) provides that a Judge Advocate General may cer-
ity a case o COMA. Throush fecal sear 1071 theve bad heen 508 raes
certified to the Court with the Navy Judge Advocate General certifying the
most although the Army has significantly more courts-martial. A Judge
Advocate General may use his certification power and referral power under
Article 89 to obtair. review by COMA of a general court-martial not other-
wise within the sentence jurisdiction of COMA. United States v. Monett,
18 U.S.C.MA. 179, 36 C.M.R. 835 (1066) (procedure sustained as a valid
exercise of congressional diseretion; central purpese seen as providing for
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The jurisdictional weaknesses of the Court of Military Appeals
are plainly evident in its exercise of extraordinary writ
power.’* This has extended the Court's jurisdiction to cases
which may not have come before it depending upon the sentence
adjudged by a court-martial and approved by a convening author-
ity. However, because of judicial conservatism, limited original
jurisdiction, and uncertainty about the remedies it may grant
and enforce the Court has infrequently granted relief.**> The only

uniformity among the services). In certifying a case the Judge Advocate
General is not limited to an adverse decision from a Court of Military Re-
view, United States v. Zimmerman, 2 U.S.CM.A. 12, 6 C.MR. 12 (1952),
and may certify a case tried under the laws of war as well as under the
UCMIJ, United States v. Schultz, 1 U.8.C.M.A. 512, 4 CM.R. 104 (1052). The
Court may enlarge the issues upon request of an accused, United States v.
Simone, 6 U.S. . 146, 19 C.M.R. 272 (1955) ; United States v, Zimmer-
man, 1 U.S.CM.A. 66, 1 C.M.R. 66 (1952), The Court has indicated its dis-
like of advisory opinions, e.g., United States v. Fisher, 7 U.S.0.M.A. 270, 22
C.M.R. 60 (1956) (refused to answer question on law officer insiruction where
immaterial to verdict), and has dismissed some questions as moot, ¢.g., United
States v. Bedgood, 12 U.S.C.M.A. 16, 30 C.M.R. 16 (1960). Also, the Court
cannot answer & question of fact upon certification. United States v, Remele,
13 U.S.C.M.A. 617, 33 C.M.R. 149 (1963). The actions of the Court in re-
fusing to enswer certified questions, disposing of cases on issues not raised,
and placing a time limitation on certification was criticized as denying the
Judge Advocates General's historical and statutory authority to promote
clarity of law and harmonize conflicting Bosrd of Review decisions in
Mummey, Judicial Limitations Upon a Statutory Right: The Pawer of The
Judge Advocate General to Certify Under Article 67(b) (2), 12 MIL. L. REV.
193 (1961).

= The Court declared itseli “a court established by Act of Congress”
within the All Writs Act, 28 U.S.C. sec. 1651(a) in United States v. Frisch-
holz, 16 U.S.CM.A. 150, 36 C.MLR. 306 (1966), Judge Brosman, as early
as 1954, stated that the Court possessed extraordinary powers under the All
Writs Act in United States v. Ferguson, 6 U.S.C.MLA, 68, 17 CMLR. 68
(1954). On two other occasions the Court without deciding if it possessed
power to act on & writ of coram nobis dismissed the writs after finding no
basis for relief. Sec United States v. Tavores, 10 U.S.C.MLA, 282, 27 C.M.R.
356 (1959) ; United States v, Buck, 9 U.S.C.M.A. 290, 26 C.MR. 70 (1958).
For comment on Court's assumption of extraordinary writ power see Everett,
Collateral Aftack on Courts-Martial Convictions, 11 AF. Jac L. REV. 309
(1969) ; Gratman, Eztraordinary Relief and the United Stutes Court of Mili-
tary Appeols, 24 Jac J. 61 (1969) ; Rankin, The All Writs Act and the Mili-
tary Justice System, 53 MIL. L. REY. 103 (1971).

 Annual Report, 1971, eupra mote 259, indicates that through June
20, 1971, relied had been granted in only § out of 216 petitions assigned
docket numbers. Research has produced the following instances in which
relief was granted: Seelke v. United Siates, 21 U.S.CM.A. 298, 45
C.M.R. 73 (1872) (en banc decision of ACMR set aside as improper
under Chilcote, 20 U.S.C.M.A. 283, 43 C.M.R. 123 (1971)); Coleman v.
United States, 21 U.S.C.M.A. 171, 44 C.M.R. 225 (1972) (en banc decision
of AFCMR set aside) ; Lohr v. United States, 21 U.S.C.M.A. 150, 44 C.M.R.
204 (1972) (en banc decision of AFCMR set aside) ; Belichesky v. Bowman,
21 U.S.C.M.A, 148, 44 CM.R. 200 (1872) (vacation proceeding prohibited
since court-martial conviction lacked jurisdiction under United States v.
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apparent enforcement power under UCMJ, Article 67, is to set
aside findings and dismiss charges in those cases where its man-
date was ignored if that case was normally reviewable by the
Court.?s

Limited to granting writs in the aid of its jurisdiction the Court
has had to deny petitions seeking relief from nonjudicial pun-
ishment,**" summary courts-martial,”*® special courts-martial at
which no bad conduct discharge can be or was adjudged,** special
courts-martial reviewed by a Judge Advocate General under Ar-
ticle 69," courts-martial final before the effective date of the
UCMJ,*: and administrative determinations.?” Few substantive
issues have been decided by rulings on the various petitions > as
the Court has developed an exhaustion of remedies doctrine re-
quiring petitioners to seek appropriate relief from the Article 32
officer, the convening authority, the military judge and through
the use of Article 138.7"* If remedies are not available or have

Dean, 20 U M.A, 212, 43 C.M.R. 52 (1970)); Petty v. Moriarty, 20
U.B.C.MA, 438 43 C.ALR. 278 (1971} (Art. 32 en’omed because of improper
withdrawal of charges from & special court); Collier v. United States, 19
U.S.CM.A. 511, 42 C.MR. 113 (1970) (recision of deferment of confinement
held abuse of discretion where only change was & change of commanders);
Zamora v. Woodson, 19 U.8.C.M.A. 403, 42 C.M.R. 5 (1970) (general court»
martial enjoined because of iack of vunsd)ctmn mer civilian in Vietnam;
Art, 2(10) construed); Fleiner v. Koch, 18 U.8.C M.A. 630 (1969) (O’Calla-
han lack of Jurisdiction successfully invoked); Jones v. Ignatius, 18
US.CMA 7, 39 CMR. (1968) (held unlawful for convening authority
to commute bad conduct dncharge adfudged at special court-martial to ad-
ditional confinement and forfeitures be}and six months); United States v.
Boards of Review, Nos. 2, 1, 4, 17 U.8 A. 150, 37 C.M.R. 414 (1967)
(request for ordey by government to vacate board of review decicions in
order to follow United States v. Dubay guidelines for inquiring into com-
mend irfluences); Johnson v. United States, 19 U.S.C.M.A, 407, 42 C.M.K.
9 (1970) (status of petitioner for new trial; Maze v. ACMR, 20 U.S.C.M.A
599, 44 CM.R. 29 (1971) (en banc decision reversed)
“ The Court has no express contempt power nor any machinery to en-
force interlocutory decrees.
* Whalen v. Stokes, 18 T.S.C.M.A. 636 (1970).
* Thomas v. United Stazes, 19 C.M.A. 639 (1970,
“Hyatt v. United States, 19 U.S.C.M.A, 635 (1870); In re Wa
.C.M.A. 401, 42 C.M.R. 3 (1870) (also refused class action).
er v. United States, 18 U.S.C.M.A. 40 C.M.R. 182 (1969).
' TUnited States v. Homey, 18 U.S, A. 515, 40 C.M.R. 227 (1969).
“ Hurt v, United States, 19 U.S.C.M.A. 584, 42 C.M.R. 186 (1970 (denial
of pay and allowances under DOD Pay Manual); Mueller v. Brown, 18
U.S.C.M.A. 534, 40 CM.R, 248 (1969) (cannot review denial of request for
separation as conscientious objector in absence of court-martial proceeding).
“'See however McDonald v. Hodson, 19 U.S.C.M.A, 582, 42 C.M.R, 184
(1970) (Art. 32 may De closed to the public); Green v. Widdecke, 19
Usc M.A. 576, 42 C.M.R. 178 (1970) (convering authority may grant im-
munity to & witness and still refer a case to trial),
#* Catlow v. Cooksey, 21 U.S.C.M.A. 106, 44 C.M.R. 160 (1971); Font v.
United States, 20 U.8.C.M.A, 387, C.M.R, 227 (1971); Herrod v. Widdecke,
19 U.S.CM.A. 574, 42 CM.R. 176 (1970).

on, 19
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been exhausted a petitioner must then show prejudice or an
abuse of discretion to secure the extraordinary relief.!s In sum-
mary, the experience with the extraordinary writ power strongly
suggests the need for a reevaluation of the jurisdiction of the
Court of Military Appeals and the necessity for statutory authori-
zation. Former Chief Judge Quinn overstated the law in pro-
claiming the Court “is not powerless to accord relief to an aec-
cused who has palpably been denied constitutional rights in any
court-martial; and that an accused who has been deprived of his
rights need not go outside the military justice system to find
relief in the civilian courts of the Federal judiciary.” *® Unfor-
tunate though it may be, the present Chief Judge is more correct
in observing “Congress simply has not empowered this Court to
vindicate all constitutional or statutory rights of a member of
the armed forces at all places and in all circumstances.” "

B. PROPOSALS FOR A REVITALIZED COURT

As part of the Military Justice Act of 1968 Congress amended
Article 67 to read:

There is a United States Court of Military Appesals established
under article 1 of the Comstitution of the United States and
located for administrative purposes only in the Department of
Defense.”™

#West v. Samuel, 21 U.S.CMA. 290, 45 CMR. 64 (1872) (denial
of motion for severance of charges not a clear sbuse of diseretion or
usurpation of judicial power and ordinary channels of appellate review
adequate protection) ; Eaton v. Laird, 19 U.S.C.M.A. 637 (1870); Horner v.
Resor, 19 U.S.C.M.A. 285, 41 C.M.R. 285 (1970).

® United States v. Bevilacqua, 18 U.S.C.M.A, 10, 11-12, 88 C.M.R. 10,
11-12 (19€8), Such “grandiloquent phrases” in the exercise of this power
was & major basis for condemnation of the Court in Benson. Benson, how-
ever, placed entirely too much emphasis on this aspect of the Court, failing
to appreciate the Court’s limited original jurisdiction. The judges Thetoric
is more properly viewed as an attempt to bolster its status and encourage
congressional efforts to strengthen the Court.

T Petty v. Moriarty, 20 U.S.CM.A. 438, 443, 43 C.M.R. 278, 284 (1971)
(dissenting opinion). The inadequacy of the Court’s extraordinary writ
power was recently demonstrated in Allen v, United States, 21 U.S.CM.A.
288, 45 C.M.R. 62 (1972) where despite conviction by a court-martial lacking
jurisdiction under United States v, Dean, 20 U.S.CM.A. 212, 43 CM.R, 52
(1970) relief was denied because of the failure to petition COMA within the
time limit of art. 67(c), the completion of the sentence, and the petitioner’s
release from active duty. Although COMA noted the Board for Correction
of Naval Records could change the character of the discharge, PVT Allen
will evidently have to go to federsl court to have his conviction erased, &
curious decision,

¥ UCMI, act. 67(a) (1) (emphasis added) .
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This was done to make clear that the Court was not an adminis-
trative agency but a legislative court Despite this effort to
buoy the Court of Military Appeals, the need remains for a more
independent and freer balancing of interests, the elimination of
jurisdictional deficiencies, and greater prestige. The proposals be-
low are not totally new but it is hoped that the assertion and dis-
cussion herein may assist in their realization

1. Conferring Constitutional or Article I1I Status.

Only tradition, not logic or the Constitution, would stand in
the way of Congress’ providing for the review of courts-martial
by an Article ITI court. There is no inherent inconsistency be-
tween the congressional powers “‘to constitute tribunals inferior
to the supreme court” and “to make Rules for the Government
and Regulation of the land and naval forces.” :*" The passing of
judgment on the life and liberty of those convicted by the govern-
ment in a military trial surely falls within the judicial power of
Article IIL*= To insure Article III status for the Court of Mili-
tary Appeals, Congress should expressly state its intention to es-
tablish an inferior federal tribunal. The Court of Customs and
Patent Appeals and the Court of Claims were only deemed “con-
stifutional” as opposed to “legislative” courts in 1962 by the Su-
preme Court decision in Glidden v, Zdanok.*** Although the stated
basis of Glidden centered on judicial function and independence
the fact that Congress had expressly declared the courts to be

**8. Rer, No. 806, 90tk Cong, 1st Sess. (1967) H.R. REP. No. 1480 g0th
Cong., 2d Sess, (1968) (whiie this repors noted that the Court of Military
Appezis could question executive and departmental regulations the power
to rule on the Code was not mentioned).

#*U.8, CONST. art, I, sec. 8, ¢ls. 9 and 14,

U8, ConsT, art. III, sec. 1, provide
extend to all cases, in Law and Equ
Laws of the United St.
their autaeriy

in part “The judicial Power shall
arising under this Constitution, the
made or which shall be made, under
on Acts of Congress and
‘avises under” the judicial pm\er Tria. by court-martial
m to the judicial powecr ol naragraph 3, section
s, excep? in cases of
all be held in the State
have beer committed within any State, the trial
shall be at such place or p.aces as the Corgress may by Law rave directed.”
See Henderson, Csurts-M. Constituticr: The igival Unders
standing, 71 Harv. L. REV. 203, 300-01 (1957). However, this awkwardness
does not prohibiz appellate jurisdiction of courts-mertial otherwise within
the judicial power of the United States.
- Glidden v, Zdanck, 370 T.S. 330 (1962).

2, of Article IIT
impeachment, sh
where the said ¢
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constitutional looms significant on analysis.?® In addition to the
benefits that would accrue from the greater independence of the
Jjudges and the attraction of qualified persons, life tenure is an
essential prerequisite to the creation of an Article IIT tribunal.?*
Three times the House of Representatives has provided for life
tenure for the judges of the Court of Military Appeals but the
Senate has failed to pass the provision.2** The judges of the Court
have also recommended that they be granted life tenure.?** Senate
concerns at the time of the passage of the Uniform Code of Mili-
tary Justice were a fear of lame duck appointments and uncer-
tainty over the future workload of the Court.>s” These fears have
proved unwarranted and should no longer detain the Senate from
agreeing to fully judicialize the United States Court of Military
Appeals. The conferring of Article III status would eliminate
any actual or felt inability by the judges to question the Code, re-
duce the judicial inefficiencies caused by collateral attacks on
courts-martial, and pave the way for direct review by the Su-
preme Court.

2. Incregse in the Number of Judges.

For over twenty years a three-man tribunal has been acting in
over 1,100 cases a year rendering approximately 140 opinions a
year.**¢ Although the judges of the Court of Military Appeals have
managed to avoid a clogged docket, an increase in the number of
judges would greatly aid the functioning of the Court. A larger

“** Compare opinions in Glidden with Ex parte Bakelite, 273 U.8. 438
(1828) and Williams v. United States, 289 U.8. 553 (1633) wherein the
Court of Customs and Patent Appeals and the Court of Claims were re-
spectively held not “‘constitutional courts.”” The history and rationale of the
legislative/constitutional court distinction is described in C. WRIGHT, Law
oF FEDERAL COURTS 26-84 (1870),

*TU.S. CONST. art, III, sec. 1 provides in part, “The Judges, both of the
supreme and inferior Courts, shall hold their Offices during good Behavior,
and shall, st stated Times, receive for their Services, o Compensation which
shall not be diminished du ing their Continuance in Office.” The need for
judicial independence may sometimes be overstated but the potential or
appearance of abuse exists if judges are subject to the uncertainties of re-
appointment. Experience with territorial courts shows that this possibility
is mot as remote as one may like to think. See Metzger, Why I Am No
Longer 4 Judge, 177 THE NATION 52 (1933). On the Court of Military Ap-
peals Judge Latimer was not reappointed when his term expired in 1961 but
was replaced by Congressman Kilday, Judge Quinn was reappointed in 1966,
Judge Ferguson was not reappointed when his term expired in 1871 although
he remains as a senior judge of the Court, sze note 40 supra. Judges Brosman
and Kilday died while in office,

“H.R. REP. No. 1480, 90th Cong., 2d Sess, 2 (1988).

* Annual Report, 1985, supra note 259, at 13,

* Willis, at 68, r.. 146, 148

* See note 239 supra,
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court (an increase to five members would be helpful, but seven or
nine preferable) would promote stability in the Court by lessen-
ing the significance of a judge's death or temporary absence on
decision making.*** An increase in the membership would also
provide an opportunity to obtain a court of more diverse back-
ground and persuasion. While no adverse reflection is intended on
any of the judges, analysis suggests the need for greater diversity
on the Court, Two recent appointees have come directly from con-
gressional positions involving the armed services.** All of the
former and present judges except Judge Ferguson have had mili-
tary experience or had a previous relationship with the military
establishment.>** Four judges had previous civilian judicial exper:
ience ** while only one has had a legal academic background.®*
Further, an increased number of judges would be a breath of
fresh air to the decisions of the Court adding a richness and
depth. More judges would enable the caseload to be more widely
distributed, hopefully allowing the Court to engage in the creati-
vity that characterized its early years and to illuminate and
amplify the wealth of doctrine that has been formulated by the
former and present judges. The arduous task of balancing indi-
vidual rights and military necessity could be pursued with greater
interest analysis. In the event of another global confrontation
more judges would also allow the Court (with modification of its
quorum rules) to handle an increased caseload, even perhaps, in

See notes 40, 58, 284 and text supra. As a comparison, the U.S. Cireuit
Courts have 3-15 judges each; the Court of Claims has 7 judges; the
Court of Customs and Patent Appeals has 5 ;udges; the Customs Court has
9 judges; the Tax Court has 16 judges

* Judge Darden was the Chief of the Professiona! Staff of the Senate
Armed Services Comm. when appointed; Judge Kilday was a member of the
House of Representatives and a senior member of the House Armed Services
Comm

' Quinn (Cpt., USNR; Legal Officer, First Naval District, 1942-45) ; Lati-
mer (Col. on Gereral Staff of the Nationai Guard and AUS during WW 11 ;
Brosman (worked in Office of Judge Advocate General in Army Air Corps,
1942-45) ; Kilday (House Armed Services Comm., 1946-61), Darden (served
in U.S. Navy, 1943-46 and on professional staff of Senate Comm, on Armed
Services, 1953-68) ; Duncan (served in U.§, Army 1952-36). While these
facts may point to a need for greater diversity, they do not by themselves
support charges of undue alignment with the military establishment. See
Bensor, at 17. Such superficial charges fail to Tecognize the hostility toward
the Court from the military during its first decade and the Court’s refusal
to bow to such pressure. See Willis, at 90-92.

# Quinn, Latimer, Ferguson, Duncan

* Brosman.
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more than one locality.* It might be argued that this proposal
would naturally slow decision-making but the retention of the
statutory 30-day requirement for ruling on petitions for review
would keep backlogs at a minimum.?** Any additional time await-
ing decision on petitions granted would probably not be much in
excess of present time lags and could even be reduced with other
improvements in military justice.”*s The exercise of extraordinary
powers could also be facilitated with an increased number of
judges, each supervising a given area, service, or command.

® One career army lawyer proposed that in the event of a_global conflict
the three judges of the Court could sit on alternate days in different theaters
of conflict to insure the speedy disposition of cases, Lighthall, Preparing for
Appellate Review of Records of Trial in the Event of General Mobilization
(1958) (unpublished thesis presented to The Judge Advocate General's
School). An increased number of judges would make such a possibility more
feasible although the military justice experience during Vietmam does not
suggest such & need and hopefuily global conflicts have become o relic. Sena-
tor Bayh and Congressman Bennett have proposed a nine man court auth-
orized to sit in three judge panels. S, 1127, 92d Cong., 1st Sess. sec. 867
(1971); H.R. 579, 92d Cong., lst Sess. sec. 867 (1971), If there were auth-
ority to sit in pancls en banc rehearings should be permitted. See eg., 28
U.S.C. sec. 175 for Court of Claims provisions.

= UCMJ, art, 67(c).

= Information released by Chief, Records Control and Analysis Branch, US
Army Judiciary, for the month of February, 1972, shows in general courts-
martial a 4248 day average processing time for guilty pless and 548.9 days
for not guilty pleas from date of trial until decision by COMA, See chart
below. This time lag could be reduced significantly by other changes such as
elimination of convening authority action and automatic review.
IX. A. General Court-Martial time-lags (average number of days based on
total sccused) :

G Plea NG Ples No Counsel No Counsel
Counsel Coungel G Plea NG Plea

Arrest, restraint or date of
the affidavit, to trial ...

Trial to C/A action ........_

75.2

o

3. C/A action to receipt in

OTJAG .................. 24.6 26.2 166 1.9
4. Receipt in OTJAG to forwarded

to COMR _.__..... oo 1189 165.9 4.6 49
5. Date forwarded to COMR to

COMR decision ............ 371 59.3 7.8 35
6. Court of Military Review de-

cision to Petition to CMA . 49.8 719 54.6 57.8
7. Petition dxspatched to CMA to

ruling ... 35.8 39.2 348 44.0

8. CMA ruling to CMA opinion .. 108.0 109.0 — —

TOTAL .................. . 5014 6241 2276 227.6
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8. Increased Jurisdiction and Powers.

The Court of Military Appeals should possess jurisdiction
over any court-martial upon a petition showing good cause from
a final judgment or decree of a Court of Military Review.®"
As with previous endeavors to erect appellate safeguards this ex-
pansion of the Court's jurisdiction would probably meet resistance
from the military establishment with an argument of the need
for speedy justice and finality, Concurrent changes in military
justice such as increased powers and reliance on military judges
at the trial level,*" elimination of the three-tier court-martial
classification,*® elimination of convening authorities from legal

" This would require changes in art. 66, Courts of Military Review, ex-
panding the jurisdiction and powers of that court. See note 302 infra. Also
contemplated in this sentence is the elimination of automatic review of
cases in which a death sentence has been approved and cases involving a
general or flag officer, While such automatic review may be constitutionally
permissible (See Gallagher v. Quinn, 363 F.2d 301 (D.C. Cir.), cert denied,
385 U.S. 881 (1966)) its inclusion may be unnecessary. Since the effective
date of the UCMJ there have only been 35 death cases (Annual Report, 1871,
supre note 259) and only two cases involving a general or flag officer
(United States v, Hooper, 11 U.S.C.M.A, 99, 28 C.M.R. 352 (1960); United
States v. Grow, 8 U.S.C,M.A, 77, 11 C.M.R. 77 (1833)). Automatic appeal
right in the Courts of Military Review should however be retained.

w Purther development and utilization of the military judiciary would
probebly reduce the number of cases requring appellate reversal. A per-
manent military judicial structure is a desirable goal (see congressional
proposals note 320 nfra) however, without much disruption to contemporary
military justice military judges could be immediately gnen the power to issue
subpoenas, to authorize searches (see note 147 supra), to supervise pretrial
and post-trial restreint, see note 175 supra), and to play & greater role in
sentencing (including suspending sentences and sentencing rather than court
members), see Hunt, Sentencing tn the Military, 10 AMER. CrIM. L. REV. 107
(1971)). For comment on the performance and potential of military judges
see Douglass, The Judicinlization of Military Courts, 22 HasTiNes L. J. 213
(1971).

™ Increased responsibility and utilization of military judges may induce
the discarding of the summary, special, general court-martial system. The
summary court has particularly been the target of much justifiable criticism.
(See e.g., Ervin, The Military Justice Act of 1968, 45 MIL. L. REV. 77, 94-95
(1962), Only one type of court-martial with siniultaneous increases in Article
15 powers was proposed in the Report to Hon. Wilbur M. Brucker, Sec. of
Army, by the Comm. on the Uniform Code of Military Justice, Good Order
and Discipline in the Army, 33 (Jan. 18, 1960) (commonly known as the
Powell Report this high level committee made a broadside atack on the Court
of Military Appeals but also made some laudatory proposals for improving
military justice, see Willis, at n. 284). A two level court-martial system—one
for serious offenses with punitive discharge power and another with punish-
mert limitations—may be the most appropriate, Modifying the court-martial
structure would permit judicial appellate review of all cases. Likely objection
to potential greater workloads in preparing records of trial could be mollified
with greater use of electronic recording devices and limitations on appeal
rights (see note 301 infrn). Serious consideration to reducing court- martml
subject matter jurisdiction by a narrower interpr of servi
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review,®®® elimination of automatic review for certain cases
and greater flexibility and powers for the Courts of Military
Review,*? would ameliorate much of this objection. At least the

offenses and elimination of certain offenses would prevent clogged military
courts, For example, a redefining of absence offenses could reduce appeliate
review in the Army by over 25% and trial level workloads by even more,
Simple AWOL should be subject to administrative disciplinary action only
while intentiona] absences such as desertion and missing movement remain
subject to criminal sanction. Particularly in a modern volunteer army such
a break with tradition could be implemented.

* Under present military law the convening authority is required to take
action with respect to court-martial findings as well as sentence. UCMJ, arts.
80, 64. In a general court-martial or special court-martial adjudging & bad
conduet discharge 2 post trial review by a staff judge advocate is required.
UCMJ, arts. 61, 65. This process is not only time consuming (1% to 3 mos
see ARMY LAWYER, April, 1972, at 8-10) but also a fertile ground of ap-
pellate activity in the military. See e.g., United States v. Cruse, 21 U.S.C.M.A,
286, 45 C.M.R. 60 (1972) (reversing because testimony of witness not
summarized) ; United States v. Boatner, 20 U S CM A, 376 43 C.M.R. 216
(1971) (fallure to advise comemng h
recommendation of retention in service held pre;udmal error), Ellmmatmn
of convening authority action on findings has been suggested by those inside
and outside the military establishment. Most, however, agree that the con-
vening suthority should retain some clemeney powers. Another convening
authority power which should be rescinded is the power to return to & court-
mertial & ruling not amounting to a finding of not guilty (i.e. dismissal on
basis of denial of speedy trial), A governmental right to i appeal
to 2 higher military court on certain issues would be & better arrangement.

= Presently & military accused (other than & general or flag officer and one
sentenced to death who possess appellate rights in every case) sentenced to
a punitive discharge or confinement at hard labor for one year or more has
his case automatically reviewed by a Court of Military Review. Under Art.
69 all other general courts-martlal are and other courts-martial may be
examined in the Office of a Judge Advocate General, Removing the sentence
barriers to appellate review in the military could be made practical by
changing the automatic review (except in death, general, or flag cases) to
only an ebsolute right to appeal to the Court of Military Review and by
imposing time limitations (10 or 30 days) on this right. While it is beyond
the scope of this footnote to gauge the impact of such a change with any
precision one familiar with military justice could reasonably expect a de-
cline or slight change in appellate workloads. Information released by the
U.S. Army Judiciary shows that over 30% of those currently entitled to
automatic review do not exercise their right to appellate counsel. The de-
cisions of those electing counsel would probably also be medifled if this flrst
appellate step was not automatic. The time limitation on appeal rights with
increased access to appellate courts (see note 302 infra) might also encour-
age trial defense counsel to become more active in the appellate process and
more enthusiastic at trial.

* These intermediate appellate tribunals should have jurisdiction over any
court-martial and should also possess the express power fo issue certain
extraordinary writs. Their final judgements and decrees should then be re-
viewable by petition to COMA. To effectively exercise these powers the
Courts of Military Review should be decentralized (geographically or by
major commands with perhaps some consideration to crossing or mixing
service lines) to facilitate disposition of cases and enable trial defense
counsel, if requested, to pursue appellate remedies. These appellate tribunals
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deprivation of constitutional rights and questions of jurisdiction
should not turn on the fortuity of the sentence imposed or
the character of the trial court. To insure the independence
and status of the Court of Military Appeals the automatic
certification rights of the Judge Advocates General should be
modified to provide for review on a petition showing good cause.
The armed forces would likely object to this change but an
examination of past Court opinions indicates a sensitivity to the
needs of the military and doctrines already developed have limited
this provision.®® There is little likelihood of harm to the military
from this change while its retention could be construed as im-
pairing the constitutional status of the above proposed Court
of Military Appeals because of the rendering of advisory opin-
ions.** If the Court were given Article III status then it would
necessarily possess extraordinary powers under the All Writs
Act ®° and the complementary enforcement powers. If the Court
is not made a “constitutional” eourt then an express statutory
authorization of extraordinary powers would be helpful to over-

are in need of greater independence and upgrading which perhaps the
maturation of the various military judge programs may provide. In what
may be a remarkable phenomenon the 13 judges of the Army Court of Mili.
tary Review, sitting in 3 judge panels and en bane, from Oct. 71 through
Mar. 72 produced no published dissents in 1551 decisions although exercising
fact finding and sentencing powers in addition to filling out the vagaries of
military law,

" See note 263 supra.

* Inasmuch as art, 67(d) purports to limit COMA to issues certified by a
Judge Advocate General and art. 67(b) (2) allows a case to be certified even
though an accused may not desire to pursue an adverse COMR decision
(United States v. Zimmerman, 1 U.S. A. 66, 1 CM.R. 66 (1952)) the
Court could be forced to render an opinion in a less than fully adversary
setting and or. an issue irrelevant to the disposition of a case. While the
Court has sought to avoid such opinions, see note 263 supra, the statutory
scheme may not satisfy Article IIT requirements of z “case or controversy”
and the prohibition against the ‘ssuance of advisory opinions by constitu
tional courts, See Flast v. Cohen, 392 U.S, 83, 05 (1968). Another possible
objection to constitutional status for COMA could be that certain sentences
in cases reviewed by it canmot be executed until approved by the Sec. of a
Dept. or the President. UCMJ, art 71 In Gordon v. United States, 69 U.8.
(2 Wall.) 561 (1864), the Supreme Court refused to hear an appeal from
the Court of Claims or the ground that it lacked judicial power since the
Sec. of Treasury could revise certain decisions of that Court. (This provision
was repealed and appeals subsequently taken in DeGroot v. United States
72 US. (5 Wall) 419 (1866)). However, insofar as executive action on
courts-martial only relates to sentencing and the exercise of clemency powers
this objection should not deprive COMA of constitutional status. (The
promise by President Nixon to review the Calley case unless meant to be only
in the exercise of clemency powers would cast & cloud over military justice),

28 U.S.C. sec. 1651 (1864). See note 264 supra.
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come the reluctance of at least one judge to use such powers.’®
Too much should not be expected from extraordinary writ power
in any arrangement as it is somewhat impractical to rely on
the highest tribunal in a judicial system to remedy every wrong
throughout a global jurisdiction. Other improvements in mili-
tary justice offer better potential for eradicating the problems
which have been a major source of extraordinary writ peti-
tions. >

4. Review by the United States Supreme Court.

In the interest of judicial economy and in order to allow the
Supreme Court to be truly the final arbiter of constitutional
due process those convicted by courts-martial as well the Judge
Advocates General should have the opportunity to petition
the Supreme Court on a writ of certiorari from a decision of
the Court of Military Appeals on jurisdictional and constitu-
tional issues. Again only tradition and history stand in the
way of this procedure.*> The narrowness of present federal
court review and the lengthy process of military exhaustion
and then petition in federal district courts imposes not only
a hardship on a military defendant but also represents an in-
efficient use of judicial time and resources.**® Assimilation of the
Court of Military Appeals into the federal judiciary and the
right to petition the Supreme Court would eliminate these hard-
ships and inefficiencies.®”® Servicemen today would not have to

* See dissenting opinion of Chief Judge Darden in Collier v. United States,
19 U.8.C.M.A. 511, 42 C.M.R. 113 (1970).

" Sae notes 208-302 supra,

“* Although the Supreme Court has recognized and fostered the concept of
independent judicial systems it has also hinted that Congress could confer
appellate jurisdiction for it to review courts-martial. See Noyd v. Bond, 395
U.S. 683, 694 (1969) (opinion of Justice Harlan). Even if COMA is not
accorded Art. III status certiorari to the Supreme Court is still permissible,
Court of Claims and Court of Customs and Patent Appeals decisions were
reviewed by the Supreme Court before they attained undisputed constitutional
status, DeGroot v. United States, 72 U.S, (5 Wall.) 419 (1866).

™ See notes 233 ond 257 supra.

** The potential for delay is manifested in the famous case of O’Callahan
v. Parker. On July 20, 1956, the offenses for which 8GT O'Callahan was tried
by general court-martial were committed. He was convicted on October 11,
1956, and sentence approved by the convening authority. An Army Board of
Review affirmed his convietion (CM 393590, B.R. (Army) (1937) (not re-
ported)) and the Court of Military Appeals denied his petition for review
on March 1, 1857 (7 U.8.C.M.A. 800). 8GT O'Callahan was paroled in 1960
but returned to confinement as a parole violator in 1962, Q'Callahan v, At-
torney General, 280 F.Supp. 766 {(D. Mass, 1964). On February 23, 1866, a
federal district court denied a writ of habaes corpus wherein O’Callahan first
slleged the lack of court-martial jurisdiction. O’Callahan v. Chief U.S.
Marshal, 293 F.Supp 441 (D. Mass. 1966), In August of the same year
another federal court denied a writ of habeas corpus alleging deprivation of
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endure costly and lengthy judicial proceedings if there was a
possibility of appeal from the Court of Military Appeals to the
Supreme Court. Some resistance to Supreme Court participation
in the review of courts-martial ecan be anticipated from the
military although in 1969 The Judge Advocate General of the
Army directed a study of legislation to permit review by the
Supreme Court in certain cases.®* The military need not, how-
ever, fear Supreme Court interference with its mission. That
tribunal has traditionally been hesitant to interfere with con-
gressional and executive control over the military and has been
more receptive to claims of military necessity than the Court
of Military Appeals.”*? It is therefore doubtful that the balances
already struck between individual constitutional rights and
military necessity would be significantly altered by the Supreme
Court. At least until the Supreme Court fathomed the realities of
military necessity and freed itself from the myth of specializa-
tion argument the twenty-one year experience of the Court of
Military Appeals would undoubtedly be accorded great weight.
Any potential opposition based on a specialization argument
can be overcome simply by noting that the intracacies of tax
and antitrust litigation are probably more foreign to the Justices
than would be the criminal proceedings of courts-martial. The
review contemplated would only involve eriminal appeals limited

constitutional rights to unanimous verdiet, jury, confrontation, and self-
inerimination, and a lack of jurisdietion, U.S, ez rel. O’Callahan v. Parker,
256 F.Supp. 679 (M.D. Pa. 1966). The Third Circuit affirmed, U.S. exr rel.
O’Callahan v, Parker, 360 F.2d 360 (3d Cir. 1968}, but the Supreme Court
reversed in its historic decision, While civilian courts were handling
0'Callahan’s appeals he petitioned the Court of Military Appeals for coram
nobis relief based on a deposition taken in violation of Jacoby which was
decided three years after his conviction had become final in the military.
COMA denied this relief reaching the merits of his case, United States v.
O’Callahan, 168 U.3.C.M.A. 568, 37 C.M.R. 188 (19267). Had there been an
opportunity for O’'Callahan to petition the Supreme Court in 1957 his case
could have been finally decided 12 years earlier with the saving of four
lower federal court actions. If COMA had assumed (or possessed) extra-
ordinary writ power the confrontation issue could have been settled soon
after Jacoby in 1960,

' Annual Report, 1969, at 21, General Hodson opined that there would not
be any undue burden on the High Court,

™ C. RosSITER, THE SUPREME COURT AND THE COMMANDER IN CHIEF (1951).
Fratcher, Presidential Power to Regulate Military Justice: A Critical Study
of the Decisions of the Court of Military Appeals, 34 N.Y.U.L. Rev. 181
(1962} ; Servicemen’s Rights, 64 COLUM. L. REV, 127 (1964). See notes 8 and
5 supra and the Japanese Exclusion cases, In re Endo, 323 U.S, 283 (1944) ;
Korematsu v. United States, 323 U.8. 214 (1944); Hirabayashi v. United
States, 320 U.8. 81 (1943). See generaily, M. GRODZINS, AMERICANS BE-
TRAYED (1948).
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to constitutional and jurisdictional issues not the review of
administrative discretion.

The Supreme Court might well object to an increased burden
and some commentators have suggested review by Circuit Courts
of Appeals in recognition of this objection.®”® Such intermediate
appellate review is wholly unnecessary and an affront to the
considerable efforts of the Court of Military Appeals. In part,
this suggestion rests on the unstated and questionable premise
that these tribunals would better balance military necessity and
individual rights than the present Court of Military Appeals.
Review Dby the several Circuit Courts of Appeals could cause
inconsistent judgments which should be minimized in military
law and would only add another time consuming process without
substantial benefit. Assimilation of the Court of Military Ap-
peals into the federal judiciary and possibility of review by
certiorari by the Supreme Court is the more reasonable alterna-
tive.

If certiorari to the Supreme Court were made possible there
would probably be an initial flood of petitions but only few peti-
tions would be granted. Except for refinement of O'Callahan
there are few potential jurisdictional questions.®** The number
of petitions presenting a “constitutional case” would likely be
small; the needed grants of certiorari even smaller.®* Although
the Court of Military Appeals has acknowledged an obligation
to follow the Supreme Court on certain issues, the implementa-

™ Benson at 20; Keefe, Reactions to Current Legal Literature, 56 AB.A. J.
188, 193 (1970); Developments in the Law—Federal Habeas Corpus, 83
Harv, L. REv. 1038, 1225 (1970).

“In Relford v. Commandant, 397 U.S. 934 (1971) the Supreme Court sug-
gested an ad hoc approach to future service connected cases leaving unsettled
the retroactivity question see note 231 supra, The court-martial of reservists
(art. 22(3)), retired persons (art, 2(4-f)), and the interpretation of the
language in art, 2(10-12) may give rise to some cases.

* What would qualify as a “constitutional case” is unclear. Attacks on the
UCMJ would clearly fall within its definition (see note 221 supra), Justice
Douglas in United States v, Augenblick, 393 U.S. 348, 356 (1969) observed,
“But apart from trials conducted in violation of express constitufional man-
dates, & constitutionally unfair trial takes place only where the barriers and
safeguards are not the measure of the deprivation of constitutional rights,
Also limiting the number of cases potentially reviewable by the Supreme
Court would be, as previously suggested, the probable reliance on the 21-year
experience of COMA, Further, one could ressonably expect the Supreme
Court to rely heavily on statutory and manuel authority in determining
whether to grant cert. During its 1870 term the Supreme Court granted only
7.8 of petitions for certiorari an the sppellate docket and 2.0% on the
miscellaneons docket in disposing of 3318 cases. See The Supreme Court,
1970 Term, 85 HARV. L. REV. 88, 344-53 (1971), I would expect equally as
low probably lower, grants from COMA decisions.
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tion of this proposal is essential to assure constitutional due
process for those in the service of their country. The nation’s
largest and most active criminal jurisdiction should not languish
in a second class status.

5. Miscellaneous Proposals.

On more than one occasion it has been suggested that the
Court of Military Appeals be empowered to review seme or all
the administrative decisions made by the military and the idea
has received serious considerations from congressional commit-
tees.®'* Although an increased number of judges and Article
III status would enable the Court to perform such a task reazona-
bly well, the inherent difficulties of concentration of power and
the practicalities of distance from petitioners militate against
giving the Court this power. Federal district courts should not
be divested of their right to review administrative determina-
tions and the military appellate courts should remain criminal
in nature. Some have urged that the Court be permitted to make
determinations of fact #*" and render sentence relief #** but such
powers detract from the efficiency of an appellate process and
with the general improvement in military justice are unneces-
sary. A commissioner of the Court of Military Appeals has
recommended that the Court be given the power to formulate
the rules of evidence and procedure for courts-martial.s® There
are two strong arguments against this suggestion, First, although
it is the federal practice, it is questionable whether a body that

See generally, Joint Hearings Before the Senate Subcomm, on Conatitu-
tional Rights of the Comm. on the Judiciary and Special Subcomm. on Armed
Services on S, 745-52 and 2806-67, 89th Cong., 2d Sess. {1966); Hearings
Before the Subcomm. an Constitutional Rights of the Comm. on the Judiciary,
United States Senate Pursuant to S. Res 240, 87th Cong., 2d Sess, (1062).
Consideration might also be given to COMA possessing jurisdiction to review
the actions of military tribunals other than courts-martial.

“"H.R. 3455, 86th Cong., lst Sess. (1959) (Brooks bill supported by
American Legion), The American Legion supported fact finding power for
COMA in the original hearings on the UCMJ. Hearings on S. 857 and H.R,
4020 Bejore Subcomm. of the Senate Comm. on Armed Services, 81st Cong.,
1st Sess. 187-88, 195, 189 (1949) ; Hearings on H.R. 2488 Before a Subcomm.
of the House Comm. on Armed Services, 81st Cong., 1st Sese. 610 (1049),
Sherman, Civilianization, supra, note 2 at 103,

* Keefe, JAG Justice in Korea, § CaTH, U, L. Rev, 1, 12 (1856) (stating
that only a civilian tribunal can and would keep the public trust in supervis-
ing military justice).

“¢ Feld, Courts-Martial Practice: Some Phases of Pretrial Procedure, 23
BROOKLYN L. REV. 25, 26 (1936). See also Keefe, JAG Justice in Korea, 8
CatH, U, L, REV, (1956) (suggesting COMA with the assistance of a civilian
advisory council should have rule meking power similar to that which the
Supreme Court exerciges in the federal judiciary),
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promulgates rules should then be also asked to judge those rules.
Secondly, in view of the reality of some military necessity this
would be an appropriate place to defer. The executive and the
legislature are constitutionally part of the balancing process and
their experience and judgment should continue to reflect itself in
courts-martial proceedings. That their judgment in the promulga-
tion of the Manual remains subject to judicial review allows for
a proper balancing of interests.

C. A HOPE FOR THE FUTURE

While there have been some laudable proposals for the needed
restructuring of military justice, the author doubts that any
sweeping change will be made in the foreseeable future.’® The
case against military justice as “drumhead justice” is simply not
convincing under the contemporary military justice system,
Admittedly deficiencies in the system and its administration
have manifested themselves,®® but the GI of today faces a far
superior system than his counterpart of earlier generations. Any
change in military justice is likely to be accomplished on a
piecemeal basis and upon urging from within the defense estab-
lishment. It is for this reason that the Court of Military Ap-
peals has been selected as a key to the future improvement in
military justice. Ironically, the very success of the Court of
Military Appeals in upgrading military justice may have created

" Beveral congressmen have introduced bills aimed at further judicializing
military justice. S, 1127, 92d Cong,, 1st Sess. (1971) (Bayh); S, 41684178,
91st Cong., 2d Sess. (1970) (Hatfield) ; H.R. 2196, 92d Cong., 1st Sess. (1971)
(Price) ; H.R. 6901, 924 Cong., 1st Sess. (1971) (Whalen); H.R. 579, 92d
Cong., 1st Sess. (1871) (Bennett). These proposals are explained and dis-
cussed in Bayh, The Military Justice Act of 1871: The Need for Legislative
Reform, 10 AMER, CRIM. L. REV. 9 (1971); Rothblatt, Military Justice: The
Need for Change, 12 WM. & MarY L. REv. 435 (1971); Sherman, Congres-
sional Proposals For Reform of Military Law, 10 AMER, CRIM, L. REv. 25
(1971).

“* See, F. GARDNER, THE UNLAWFUL CONCERT: AN ACCOUNT OF THE
PRESIDIO MUTINY CASE (1970) (a vivid and relatively accurate glimpse at
the typical AWOL soldier and his battle with the system); R. Sherill, MILI-
TARY JUSTICE I$ TO JUSTICE As MILITARY MUsic 1s To MusIc (1970) (s jour-
nalistic look at some of the more celebrated court-martial cases of the Viet-
nam war). Kester, Soldiers Who Insult the President: An Uneasy Look at
Artiole 88 of the UCMJ, 81 H4Rv, L. REV. 1697 (1968) (examination of the
Howe case) ; Sherman, First Amendment Rights, supro. note 183, West, The
Command Domination of the Military Judicial Process Part 1, Aug. 10,
1969 ( i thesis to George Washi University Law
School, Washington, D.C.).
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the biggest obstacle to its revitalization 3* for there is little pres-
sure to change a system that is working reasonably well and
much better than its predecessors.

The Conurt of Military Appeals is perhaps guilty of some pater-
nalism and a tendency toward hyperbole in describing its ac-
complishments, but not wholly without justification. The Court
has struggled for recognition as a part of the federal judiciary
but remains frustrated in the quest for that status. The very
assumption of extraordinary writ power was a bold step and
its relative disuse is a function of its limited original jurisdic-
tion, not of an insensitivity to the needs of the military ac-
cused. The Jacoby-Tempic philosophy developed by the Court
radically altered the common perception of the constitutional
rights of servicemen. However, the Court has recently become
less active. Some of the notable exercises of a general super-
vising role over the administration of military justice have been
substantially distinguished.’*® The concepts of prejudicial error
and the presumption of regularity have found new vitality.’»® The

“* One unstated practical obstacle to the complete judicialization of COMA
is possible conflict between the congressional armed services and judiclary
committees. Military justice legislation and the passing on appointments to
the Court has been handled by the Armed Services Committees, Before pass-
ing on the UCMJ the Senate was asked to allow the Judiciary Committee to
review the bill but that niotion was defeated by a vote of 43 to 33, 96 CoNG
REC. 1414, 1417 (1950). The Military Justice Act of 1968 was, however, suc-
cessful in large part due to the efforts of Senator Ervin and his Senate
Judiciary Subcommittee on Constitutional Rights. See Ervin, The Military
Justice Aot of 1968, 5 WAXE FoOREST INTRA. L. REV, 223 (1969) reprinted in
45 MiL. L. REv. 77 (1069). The granting of Article III status 1o COMA
would presumably bring it within the domain of the Judiciary Committees.
Hopefully, congressional tradition and friction would not impede the con-
tinued improvement of military justice.

* Compare United States v, Care, 18 U,S.C.M.A, 535, 40 C.M.R. 247 (1963
(establishing specific guidelines for guilty plea inquiries by military judges),
with United States v, Burton, 21 U.S.C.M.A, 112, 44 CM.R. 166 (1971)
(guilty plea found informed and voluntary notwithstanding failure to advise
accused of his w ng three important constitutional rights; Ferguson, J,
digsented). Compare United States v, Donohew, 18 U.8.C.M.A. 149, 38 C.M.R,
149 (1969) (decreeing that every record of trial should show the accused was
advised of his rights to counsel under art. 28(c)), with United States v,
Whitmire, 21 U.S.C.M A. 286, 45 C. M, (1972) (purpo=e of Donohew held
achieved notwithstanding failure of ary judge to make personal inquiry
of accused’s understanding of his rights to counael CF. United 3tates v.
Lenox, 21 U.8.C.M.A, 314, 45 C.M.R. 88 (1972, overrulling United States v.
Noyd, 18 T.8. A, 483, 40 C.M.R. 195 (1969) (erroneous denial by service
Secretary of con:c)entmus objector claim could provide a defense to disobedi-
ence of a subsequent dependent order).

" United States v. Hubbard, 21 U.S.CM.A. 131, 44 C.M.R. 185 (1971)
(dissenting opinion of Darden, C.J., on prejudice in speedy trial); United
States v. Jenkins, 20 U.S.C.M.A. 112, 42 C.M.R. 304 (1970) (no prejudice
found where military judge ed to inquire into accused’s understanding of
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raison d'etre for this trend lies not only in changes in judicial
personnel 3¢ but also in the maturation of military justice under
the UCMJ and in the Court having reached the limits of its
original congressional mandate and powers.

There is always some disparity between the broad principles
of law promulgated in appellate court decisions and the daily
application of those principles in the field. A healthy skepticism,
by higher tribunals, particularly in the military setting, is
essential to keep reasonable the gap between theory and practice.
While the Court of Military Appeals cannot guarantee by it-
self the successful functioning of the military justice system its
activism can assure the continued vitality and development of
the nation’s largest criminal jurisdiction. Unless the Court ob-
tains the independence, the personnel, the powers, and the
prestige that it needs it may very well grow stale reclining
on its past success. Thus, it is hoped that all, or at least some,
of these proposals for a revitalized United States Court of Mili-
tary Appeals will becorme realities. Whether adopted or not, the
push for the improvement and restructuring of military justice
should not stop.

trial by judge alone despite requirement of para 53d(2) (b), MCM); United
States v. Johnson, 21 U.S.C.M.A. 270, 45 C.M.R. &4 (1972) (unrealistic
presumption that convening authorities read records of trial; see particularly
dissenting opinion of Duncan, J.); United States v. Montgomery, 20
U.S.C.M.A. 36, 42 C.M.R. 227 (1970) (military judges sitting alone presumed
to properly distinguish irrelevant and i {al evidence).

® Chief Judge Darden came to the bench in late 1968 replacing Judge Kil-
day and Judge Duncan succeeded Judge Ferguson on November 29, 1971,
Aside from differences in background and philosophy the very fact that
Judges Darden and Duncan joined the court 18 and 20 years after the
UCMJ became effective may color their view of military justice. Observing a
system working reasonably well in the majority of cases as opposed to those
judges who witnessed and encouraged the transition from World War II to
modern military justice may explain a narrower concept of prejudicial error
and an increased reliance on the presumption of regularity. Whereas COMA
funetioned for close to 15 years with the activist, though not always agreeing,
Quinn-Ferguson tandem the recent work product of the Court is plainly in-
fluenced by the more cautious Chief Judge Darden. The author's informal
accounting shows the present Chief Judge in partial or complete dissent with
the opinion of the Court in only 20 out of the last 242 published opinions
(from beginning of October Term 1970 through middle of 1971 Term). Since
Judge Duncan’s ascension to the Court Chief Judge Darden has only twice in
86 decisions been in disagreement with the result reached by the Court
(January through 23 June 1872).
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MY LAI AND VIETNAM: NORMS, MYTHS
AND LEADER RESPONSIBILITY*

By Captain Jordan J. Paust **

Former Nuremberg prosecutor Telford Taylor has
stirred discussion of the law of war with his suggestions
that high American officials may have been guilty of
war crimes in Vietnam, In rebuttal, the author examines
the current state of the low regarding such issues as
leader responsibility, population relocation, guerrilla
status, and aerial bombardment. In large measure he
finds that American action has mot breached existing
legal standards. However, he does encourage « rethink-
ing of existing standards and emphasizes the need for
more intensive training of combatants in the lows of
war.

I INTRODUCTION

“Freud views the atrocities of war as more natural than the
civilized behaviour of man,” and ‘‘what we call ‘peace’ is, ap-
parently, a period during which forces both psychic and mate-
rial are dammed up.” *

What a pessimistic outlook at first blush, but if this is true
it is perhaps not the ultimate fate of mankind to continue to
wage war in disregard of certain international rules which have
been developed to control violence and competitive destruction
and to limit the sufferings of the victims of war. It is more like-
ly, the author believes, that mankind can and will have to
constantly guard against the excesses of individuals, groups, or
governments in their treatment of fellow human beings. As
the new Army film, “The Geneva Conventions and the Soldier,”

* The opinions and conclusions presented herein are those of the author
and do not necessarily represent the views of The Judge Advocate General’s
School or any other governmental agency.

**JAGC, U.S. Army; Feculty, Infernational and Comparative Law
TJAGSA, AB, 1985, J.D., 1968, University of California at Los Angeles;
LL.M,, 1872, University of Virginia; J.8.D. Candidate, Yale University.

‘Colby, War Crimes, 28 Mich. L. REV. 482, 626 n.213 (1925) quoting
McCuRDY, THE PSYCHOLOGY OF WAR. See also, s there a Bit of Calley in
Us?, Look, Jun. 1, 1971, at 76-77.

*For a suggested social response in the form of a new Commission on
Human Rights in Armed Conflict, see Paust, An International Structure for
Implementation of the 1949 Gemeva Comventions: Needs and Function
Analysis, publication forthcoming.
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points out," “War sometimes brings out the best in man—charity,
compassion, self-sacrifice. Too often it brings out the worst—
cruelty, brutality, sadism,” and in war it is usually harder “to
do the right thing than the wrong thing."” Nevertheless, as the
film emphasizes, the human society rightfully expects that a
soldier’s and a civilian's conduct during armed conflict shall
conform to certain basic normative precepts known as the in-
ternational law of war.

It shall be the purpose here to identify some of these basic
precepts and to relate them to questions of leader responsibility
for violations of the law of war in Vietnam. The relevant com-
ments of Telford Taylor in his recent book, Nuremberg and
Vietnam: An American Tragedy,” will be utilized throughout
as points of focus, but, unlike the book, this article will not
attempt to prove that criminal responsibility exists for past
conduct of certain officers or leaders. For such conclusions the
reader will have to attach his own factual data to the law as
ironed out in this inquiry—for it is the law which this article
seeks to identify, not proof of criminality. Similarly it shall not
be the purpose of this article to prove that war crimes were
not committed in Vietnam by United States forces, South or
North Vietnamese forces, or those of the Viet Cong or others.
That would be an impossible task and would render the article
as useless as the wildly conclusionary writings which state that
war crimes occurred each day and in all areas of Vietnam or that
we are all legally guilty of those crimes which have been com-
mitted. Instead the task is formidable enough for we will attempt
to identify all of the prominent myths that have found a certain
acceptance among some of the members of the public and also
among certain writers who should be more attuned to the dif-
ferences between law and myth or politicized conclusion. These
myths must be explored, not to exculpate brutality, but to put
law and criminality in proper perspective.

Some of us may find it difficult to realize that immorality and
inhumanity are not always reflected as illegality; but it is crucial
to perceive law as objectively as possible if we are to advance
beyond an ad hoc emotive response and finally engage in a con-
structive crime prevention or rights protection program. Those

"See My Lai Prowpts New Training Film. Soldiers Get Vivid Lesson o1
Geneva Code, Los Angeles Tines, Apr, 28, 1971, a* 1 and 12; and What drm
is Doing to Prevent Another My Lad, U8, NEWs & WORLD REPORT,
1871, at 6. The present author was a Pertagon advizer on thiz film,

*T. TAYLOR, NUREMBERG AND VIETNAM: AN AMERICAN TRAGEDY (
[hereinafter cited as TAYLOR].
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of us who are quick to judge sometimes ignore the fact that
men are both good and bad whether they are of our nationality
or that of the enemy. Similarly, we sometimes fail to realize
that both a legally justifiable war and legally justifiable conduct
during war (or during peace) can cause suffering, destruction
and death which men of concern find reprehensible and frighten-
ing. The real evil is war itself, but we must retain a tight focus
on fact and the actual state of the law if we are to end these
wars and achieve the maximum humanitarian aims in cases
where armed violence occurs. Anything less would leave all of us
unprotected in the future.

These are difficult realizations to make, but ones which are
necessary if we are to utilize our greed, fear, prejudice, frustra-
tion and hostility to advantage by an open confrontation and
by guarding each other against our own excesses. We cannot use
God, fate, technology, the leniency of courts, or imaginary
Hitlerian leaders as scapegoats if we are to move beyond rationa-
lized apathy and attempt to realize the social achievements of
a preventive law or rights protection program. Nor can we
draft new treaties and rely on the law to protect us from our-
selves. We have the ultimate responsibility and mankind
must seek constructive social responses since men will apply
or break the law and human beings must ultimately receive the
proper education, training and guidance to attenuate the evils
of violence and make human rights more effective,

We cannot engage in a confusion of law and morality where
humanity needs more than e moral or legal judgment to start
that social achievement; and a tedious reexamination of law, hu-
man rights and political interplay is necessary if we are to move
beyond rule formulation and judgment to actual implementation
and protection. Moral concern is important in this regard, but
obfuscation of law through moral suasion can cause us to lose
the opportunity for a cooperative breakthrough in law effective-
ness, There is another danger inherent in an apocalyptic mixing
of morals and law, for if we tie legality to individualistic and
temporal morality we are close to losing whatever law or re-
straint we have, and we will fail to tighten the law where it is
deficient as a proper guide to social conduct,

The need to differentiate between law and morality or even
myth is why this article will begin with an inquiry into the
nature of international law and its relation to politics and the
contemporary terminology of “community expectation.” From
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this background the inquiry proceeds through some of the basic
myths which permeate the literature on My Lai and the con-
duct of the Vietnamese war. The reader may not always find
security in the state of the law, but security is not my purpose.
Indeed, if anything is clear from this focus it is that there is
a tragic lack of awareness of the nature of human rights in
times of armed conflict and the general rules of warfare in this
country and in other nations around the world.

II. THE BASIS OF HUMAN RIGHTS AND INTERNATIONAL
LAW

At the outset we must not forget that as lawyers we must
guard against normative formulations which have no relation
to reality or expectations. Hall early warned:

It would be very unwise of an international lawyer to indulge

in e delusion, with which he is often credited, that formulas are

stronger than passions.”
Of course, this warning does not preclude the use of a formula
which itself is based on the identifiable community ‘passions”
for law and justice; nor does it require a disillusionment with
the law and the attribution of an exaggerated role to naked
power.® The problem for the international lawyer, however, lies
in the identification of shared legal expectations and, then, in
the inquiry as to the responsiveness of a particular formula to
those expectations,

While law must reflect the public expectations, this does not
mean that legal decisions are to be purely political in nature. In
fact, a political decision has none of the permanence, authori-
tativeness or acceptance one associates with law and should not
be confused with it. Politics is oriented toward the present and
the principles of ruling, government and control or a regulation
of conduet which sometimes fails to reflect an authoritative or
constitutive base (law being social regulation but having an
authoritative or constitutive base). Politics is majoritarian in
focus (ideally) rather than being responsive to all of the in-
terests common to all of the members of society (i.e., including
the common interests of the minorities or “out” groups). In
contrast, community expectations might be considered as those
common to nearly all of the members of the human community,

* HaLL, INTERNATIONAL LaW, preface (3d ed. 1890).

“See M, McDotcar, F. FELICIANO, Law aND MINIMUM WORLD PUBLIC
ORDER, 3-4 (1961), on the role of “authority” [hereinafter cited as
McDorgaL].
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and our focus here should concern those which also contain an
authoritative base in the shared expectation of legality or a
commen expectancy of the existence of rights and duties as
opposed to pure aspirations as to what the law should be.”

The reader should note that Telford Taylor would seem to allow
an intellectual confusion to come into existence in the identi-
fication of law or legal norms. He would apparently substitute
common opinion or political passions for legal, authoritative
norms.® Furthermore, there is room for further confusion in his
message, since individual opinions and passions are given great
importance even when in contradiction to those of the commun-
ity,” thus allowing proper investigation of conduct to turn, per-
haps, into a witch-hunt. It is simply not true that “[t]hat’s
what the Nuremberg Trials were all about.” * In fact, it would
be so incredulous to attribute an attitude that individuals may,

"See I L. OPPENHEIM, INTERNATIONAL Law, 8-9 (8th ed. 1858), for the
views thet conscience and morality lack the authoritative base of legal ex-
pectation, and that the power to make law lies in “the comamon consent (or
expectation) of the community” [hereinafter cited as OPPENHEIM].

* TAYLOR, at 13-14, stating, “the term ‘Nuremberg trials’ should not be
taken as limited to the precise rulings . . . but in its broad sense . . .
[including] the ideas they have generated. . . . [Nuremberg is] both what
actually happened there and what people think happened, and the second is
more important than the first,”

The dangers which can result from the confusion of law and morality cen
be appreciated after reading & rather poor review of Telford Taylor's book
in Wasserstrom, Criminal Behavior, New York Times Book Review, Jun. 3,
1971, at 8. The review obfuscates law, misconstrues Telford Taylor’s state-
ments (see id. at 11 and 12), and demonstrates unfam:hanty with the in-
ternational law of war plus circular thinking concerning the nature of law as
exemplified in the reviewer’s conclusion that conduct which is not criminal is
nevertheless a “crime” (apparently under the reviewer’s private morality—
the community morality is nowhere defined). The danger of & purely emotive
response may also be seen in the works of Professors Richard Falk and Tom
Farer where both at times seem to confuse law and morals as well as to make
certain of a lusionary nature pported by any factual
analysis. References to Professor Farer's recent work appear in this article.
For some of Richard Falk's regrettable obfuscation and conclusionary state-
ments, see CRIMES oF War (R. Falk, G. Kolke, R. Lifton, eds. 1971) (an
otherwise valuable contribution)., The editors’ statement provides, for ex-
ample, & conclusion that “the commission of war crimes is a normal incident
of military behavier. . . . [S8Jome GIs .. . will be punished solely to shield
both our leaders and the general citizenry . . . mainly to sustain an image of
self-righteousness and decency.” Id. at xi. (Emphasis added,) Another con-
clusion is that torture is routine (id. at 5). We cannot focus on myth and
morals, nor ean we allow the expressions of those unfamiliar with the sctual
content of the law (or those who hide it in their works) to gmde our in-
quiry. There is & danger in losing the law we have if we are to ignore law
and settle for the moral judgment of a few individuals.

* TAYLOR at 15-16.

©d. at 18, stating that & citizen can decide for himself what the law re-
quires on the basis of what “he believes to be wrong.”
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for themselves, decide what the law provides to one who was
involved with the prosecution of Nazi war criminals that such
a statement will not be considered here as reflective of Telford
Taylor’s views of the nature of law, legal rights and duties, or
the constitutive process of authoritative decision-making. Though
the passions of small groups are sometimes strong they do not
necessarily represent the state of law or even reflect the legal
expectations of the community; and strong passion certainly does
not justify conduct in viclation of normative legal precepts.’:
Furthermore, it is critically important to try to separate law
from myth, morals or politically pregnant notions of fact if
we are to improve the law and make it more effective; critically
important because an obfuscation of law would be fatal to
community efforts to obtain and identify effective guides for
decision-makers and actor conduct,

We should not forget, however, that common human aspira-
tions can become human expectations and, thus, the basis for
authoritative implementation as human rights. Furthermore,
shared expectations can develop into legal norms to govern con-
duct even in the absence of specific legislative acts of imple-
mentation where the consensus as to the existence of the norm
is fairly complete.’* In the same manner the specific legislative
acts of the past can be expanded upon by the norm creating
process of community expectations.” This expansion or even
change can be found in general or localized practice designed to
be in conformity with the developing principles of international
law,™ though all practice is not norm creating or norm chang-
ing.** The existence of legal rules in the absence of codal pre-

" One need only consider the mass murders during World War II, the
murders of defenseless peopie at My Lai, or the thought of sllowing the KKK
free hand at murder in the South to be convineced of the lack of legal
justification found in any strong passion for the violation of normative pre-
cepts. Society demands something more of its disagreeing factions than a
resort to violence, and rightfully so for in no other way can the interests of
minorities or any individual freedom survive.

" See, eg., | OPPENHEIM at 15-19.

*See TRIAL OF THE MaJor War CRIMINALS, Nuremberg, Germany, at 221
(1946), stating, “This law is not static, but by continual adaptation follows
the needs of a changing world.” See also, ] OPPENHEIM at 8, stating, “the
law can grow without being expressly laid down and set by a law-giving
authority.”

“See I OPPENHEIM at 26, distinguishing between custom which is associ-
ated with the expectation of legality, and political usage withour such an
expectancy base,

" See T. FARER, THE Laws oF War 25 YEARs AFTER NUREMBERG (1971)
at 12, stating that the “operationzl substance of norms is derived from the
behavior and attitudes of the enitles whose relations they stabilize. . . . It is
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cision has been consistently recognized by the courts ¢ and text
writers; ** indeed, it has been recognized by international “legis-
lators” themselves.*

For example, one of the customary portions of the law of
war, the Hague Convention No. IV, gtates in the preamble that
it was not possible to create regulations covering all the cir-
cumstances which might arise in practice, but:

On the other hand, the High Contracting Parties clearly do not
intend that unforeseen cases should, in the absence of a written
undertaking, be left to the arbitrary judgment of military com-
manders.

Until & more complete code of the laws of war has been issued,
the High Contracting Parties deem iv expedient to declare tha,
in cases not included in the Regulations adopted by them, the
inhabitants and the belligerents remain under the protection and
the rule of the principles of the law of nations, as they result
from the usages established among civilized peoples, from the laws
of humanity, and from the dictates of the public conscience.

Similarly the 1949 Geneva Conventions recognize the existence
of normative precepts not as readily identifiable as those of the
Conventions, but of binding validity. The Conventions state that
the parties to the armed conflict “‘shall remain bound to fulfil”
obligations created “by virtue of the principles of the law of
nations, as they result from the usages established among civil-

the old conundrum of whether behavmr =hou]d be mherpreted a8 denant or

creative, precedent-shattering or p This is an
problem of any legal system, but one particularly onerous for & system lack-
ing centralized and tor and

revision of the law.” See also TAYLOR at 29,

“See, e.g., United States v. List, 11 TriaLs OF Wak CRIMINALS 757, 1248
(1948); and Ez parte Quirin, 317 U.S. 1, 28-30 (1942).

 See, e.g., 1 OPPENHEIM at 7.

™ The term “legislators” is used here in s general sense. The author
recognizes the lack of an international “legislature” as such, but disagrees
with any view that legislation in the general sense is lackmg The law of
war has a partial “source’ in treaties though pushing semsntic differ-
ences any further here would not be useful. Compare 1.C.J. STAT. art. 38,
para 1, | OPPENHEIM at 27-29, and U.S. DEP'T OF ARMY, LAW OF LaND Wak-
FARE, para 4 (FISLD MANUAL 27-10, 1956) [hereinafter cited as FM 27-10],
with TAYLOR at 29.

* Hague Convention No. IV, Respecting the Laws and Customs of War on
Land, Oct. 18, 1907, 36 Stat. 2277, T.S. No. 539 [hereinafter cited as H.C.
IV]. This convention has since grown to the status of being customary inter-
national law as recognized at Nuremberg. See FM 27-10, para 6.

H.C. 1V, preamble.

105



57 MILITARY LAW REVIEW

ized peoples, from the laws of humanity and the dictates of the
public conscience.”

Further recognition of the above principles can be found in
our history. In The Paquete Habana, the United States Supreme
Court made the often quoted statement:

International law is part of our law, and must be ascertained
and administered by the courts of justice of appropriate jurisdic-
tion as often as questions of right depending upon It ave duly
presented for their determination, For this purpose, where there
is no treaty and no controlling executive or legislative act or
judicial decision, resort must be had to the customs and usages
of civilized naticns, and, as evidence of these, to the works of
jurists and commentators who by years of labor, research, and
experience have made themselves peculiarly well acquainted with
the subjects of which they treat, Such works are resorted to by
judicial tribunals, not for the speculations of their authors con-
cerning what the law ought to be, but for trustworthy evidence
of what the law really is.”

Also of importance is the language found in Ex parte Quirin:

From the very beginning of its history this Court has recognized
and applied the law of war as including that part of the law
of nations which prescribes, for the conduct of war, the status
rights and duties of enemy nations ss well as of ememy individ-
uals

The Court stated in In re Yamashite  that Congress had adopted
“the system of military common law applied by military tri-
bunals so far as it should be recognized and deemed applicable
by the courts, and as further defined and supplemented by the
Hague Convention. . . ."

As early as 1865 the United States Attorney General wrote
to the President that ““Congress has the power to define, not
to make the laws of nations . . . but (Congress) cannot abrogate
them . . .,” and that the laws of war “exist and are of binding

% See, e.g, Geneva Convention Relative to the Protection of Civilian Per-
sons in Time of War, 12 Aug. 1949, art, 158 (1956), 6 U.S.T. 8516, T.LA.S.
No. 8365; 75 U.N.T.S. 287 [hereinafter cited as the Geneva Civilian Con-
vention]. These conventions have not been declared as customary interna-
tional law and binding on nonsignatories (except so far as common article 3
provides), Yet the fact that lmost every nation in the world has signed
them is of some importance (perhaps of more importance to the minority of
scholars who believe that obligations only arise from the express consent
of a nation).

= The Paquete Habana, 175 U.S. 677, 700 (1900) ; see also L.C.J. STAT. art,
38, para 1. For a similar British practice see Triquet v. Bath, 8 Burr, 1478,
96 Eng, Rep. 273 (K.B. 1764) before Lord Mansfield.

#8317 U.S. 1, 27-28 (1842). See also Henfleld's Case, 11 F. Cas 1089,
1107-1108 and 1120 n.6 {(No. 6,360) (Pa, 1793).

1327 U.S. 1, 8 (1045),
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force upon the departments and citizens of the Government,
though not defined by any law of Congress.” = Furthermore, it
was stated:

Congress, not having defined, as under the Constitution it might
have done, the laws of war, we must look to the usage of mna-
tions to ascertain the powers conferred in war, on whom the
exercise of such powers devolve, over whom, and to what extent
do those powers reach, and in how far the citizen and the soldier
are bound by the legitimate use thereof

In view of the United States practice herein cited, it is simply
not true that “international law, except as embodied in treaties
to which we are a party, is not part of the ‘supreme law of the
land,’” or that ‘“the Court would have no authority, under
the supremacy clause, to rely on doctrines . .. or any other
general international law principles.” * In fact, the Supreme

11 Ops. ATTY. GEN. 207, 299 (1865). See also FM 27-10, para 51i,
stating that international responsibility exists though domestic law imposes
no penalty.

#1d. at 300. See also Ex parte Quirin, 817 U.8. 1, 28 (1942) at 28, stating,
“By the Articles of War, and especially Article 15 [1918], Congress has
explicitly provided . . . that military tribunals shall have jurisdiction to try
offenders or offenses against the law of war in appropriate cases,” and at 29,
stating, “It is no objection that Congress in providing for the trial of such
offenses has not itself undertaken to codify that branch of international law
or to mark its precise boundaries, or to enumerate or define by statute all the
acts which that law condemns.”

* See TaYLOR at 114-15. Contra, FM 27-10, paras 7(b) and (c), and
505(e). Beyond the fact that customary international law and the general
principles of law recognized by civilized nations are also part of the
supreme law of the land through Article VI, § 2, of the Constitution, it is
extremely important to reslize that certain fundamental rights of men
(popularly termed “natural rights” around 1791) were retained by the
people of the United States as specifically declared in the Ninth and Tenth
Amendments, See Griswold v. Connecticut, 381 U.S, 479, 487-92 (1965)
(concurring opinion). There can be no doubt that those fundamental rights
of the people exist, there are merely problems of interpretation of those
rights. Those rights, like other constifutionally recognized rights, must have
an evolving meaning drawn from the “traditions” and “collective conscience”
(or shared legal expectations) of our people. See id, at 493; Trop v. Dulles,
356 U.S, 86, 101 (1958); and Weems v, United States, 217 U.S, 399 (1810),
Interpretation of those fundamental rights of men is & proper judicial fune-
tion, and for that purpose a court could find evidences of shared fundamental
legal expectations in declarations, practice, court decisions, legislation, the
writings of legal scholars and in universally accepted standards of human
rights. In utilizing fundamental human rights as a means of interpreting the
nature of the rights which already exist and are retained by the people under
the Ninth and Tenth Amendments, a court would not violate principles con-
cerning political questions or self-executing treaties since the rights already
exist and are merely being interpreted through the use of evolving standards
of tradition and shared legal expectation. The court would not select the mode
of implementation but merely define the right and it could, in conformity with
judiefal funection, strike down modes already selected by the political bodies
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Court has concluded that it has such authority.”® Furthermore,
as we have seen, the fact that normative legal precepts are not
all defined with codal precision does not mean that they do not
exist to bind conduct or to provide for punishment of violations.

III. THE GROWTH AND CODIFICATION OF THE LAWS
OF WAR
A. GENERAL DEVELOPMENT
Telford Taylor is keenly aware of the military tradition and
the long history of human expectation associated with conduct
in war. He knows, further, that the Nuremberg trials or even
the 20th Century condifications were not the original source of
the community precepts known as the law of war, and that it
is important to correct such misconeeption:
for it distorts the entire matter by concealing the antiguity of
these vexing questions, and the depth to which they permeate the
moral and political history of mankind. ... Nuremberg is but
one of many points of reference in the course of men’s efforts
to use law as a vehicle for mitigating the ravages of war, and
eventually abolishing war itself.”
He knows also that the law of war is not based solely on the
Christian ethic, but a universal ethic; and that the concept of
individual responsibility did not start with prosecution in the
Leipzig trials in Germany after World War I. But there exists
an unawareness generally of the historic basis of community
expectation in this regard; and some who seemingly bathe in
unawareness have even suggested that to prosecute a person who
violates the law of war is to make the accused a scapegoat.
Certainly this is a confusion of terms in that “scapegoat” implies
a sacrifice of an innocent thing; and conjures up confusion as
to individual guilt and responsibility. In exploring the history
of expectation we would do well to keep this in mind.
In the history of man there are many expressions relevant to
our inquiry. Some concerned the unrestrained who slaughtered

which are determined to be substantially inconsistent with the right which
exists, See, e.g., Griswold v, Connecticut, supra, where the Court struck down
a politically selected mode for being substantially inconsistent with funda-
mental rights (while not defining the particular way in which the political
body should affirmatively guarantee those rights by legislative or other ac-
tion). Of course, where there is no legislation and also no “shared” expec-
tation or consensus among the people, the court would not only be dealing
with something which was not a “fundamental right,” but would also be
operating in an ares of political function where no discoverable standards of
juridical utility exist.

®See, e.g., The Paquete Habana, 176 U.S. 677 (1900).

 TAYLOR at 17: see also 20, 32, and 59-67.
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any who did not please them.*® Other expressions noted a com-
munity or domestic concern for the ravages of warfare and
indiscriminate suffering. Standards for the regulation of violence
found expression though enforcement of the norms was not al-
ways possible.” In the Middle Ages there existed a body of rules
for the conduct of war known in Europe as the law of arms.
It was based in part on the notions of chivalry and the belief
in a common brotherhood of soldiers which transcended national
boundaries and allegiance. So great was its influence that knights
could go to the courts of the enemy to enforce the law of arms
against an enemy violator—usually for the payment of money.
Furthermore, a true soldier would not surrender without a fight
and a brave soldier’s life was usually spared but the coward
or violator of promises was sentenced for breach of the law of
arms or treason to his knighthood by his own king or anyone
who caught him.® There were also condemnations concerning
the use of certain weapons such as the crossbow, arbalist,
harquebus, musket and poison gas;*' and the Church played an
important international role in that regard.** But these formula-

® See, e.g., I Samuel 15:3 and Deuteronomy 20; Livy, A HI1STORY OF ROME,
291 (Modern Library ed. 1962) ; L. MoNTROSS, WAR THROUGH THE AGES (3d
ed, 1960), citing the itarian order of C (806 A.D.) st 95,
and in contrast the statement of Jenghiz Khan (1162-1227 A.D.) at 44, stat-
ing, “The greatest happiness is to vanquish your enemies, to chase them
before you, to rob them of their wealth, to see those dear to them bathed in
tears, to clasp to your bosom their wives and daughters” (see Freud, supre
note 1) ; I WRIGHT, A STUDY OF WAR (1851), at 135; WALKER, A Hxs'ron OF
THE LAW OF NATIONS (1889); KENT’S, COMMENTARY ON INTERNATIONAL Law
(1866) ; and Levie, Penal Sanctions for Maltreatment of PWs, 56AM. J.LL.
433-36 (1962).

* See works cited above and C. FENWICK, INTENATIONAL LAW (1965), stat-
ing, at 7, that the Greeks had developed an elaborate code based on universal
law but that they did not seem to always follow their own developed norms
and that paradoxically it was & “barbarian” Persian King Xerxes who, upon
learning that the Greeks had murdered some of his envoys, replied to & sug-
gestion of retaliation, that the Greeks had violated the law of all mankind,
and that he would not do that very thing which he blamed on them. See also
‘W. WINTHROP, MILITARY LAW AND PRECEDENTS 778 n.22 (2d ed. 1920) [here-
inafter cited as WINTHROP], quoting phrases of Charles I and Sweden's Gus-
tavus Adolphus of the early 17th Century. See also PHILLIMORE, IIT CoMm-
MENTARIES UPON INTERNATIONAL Law (3d ed. 1879-1889) ; and KENT's CoM-
MENTARY ON INTERNATIONAL LAWw, 241-42 (1866), concerning the orders of
another Persian King Cyrus.

N, THE Law 0F WAR IN THE LATE MIDDLE AGES (1965). The lim-
itation of conflict to warrior classes was also practiced in other “feudal” or
“civilized” societies such as the ancient Chinese, 10th Century Japenese, the
16th-16th Century Incas, and earlier Mayas (613 B.C.-630 A.D.), to name
a few, See I Q. WRIGHT, A STUDY OF WAR, 677, 584 (1951).

" See, e.g., MAINE, II\TERNATIONAL LAW 138-40 (2d ed. 1894); and C. FEN-
WICK, INTERNATIONAL LaW 687 (1965).

" See id, and TAYLOR at 64.
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tions were not enough to limit unnecessary suffering in war.
Perhaps these social expectations are only commensurate with the
development of the value of human beings for there seems no
need to limit suffering unless some value is recognized in the
individual or a pervading mutual self interest is demonstrated to
combatants.

In viewing a past in which horror predominated in war (and
war itself predominated) we should not conclude, however, that
the absence of effective international implementation and en-
forcement meant that there was no law. Furthermore, we should
not conclude that the extent of law is to be measured in the
extent of enforcement when it is recognized that law does
exist.”® The problem lies rather in the identification of com-
munity expectations which permeate the history of man and
the determination of whether the pronouncements of the past
are to be considered authoritative historically despite the fail-
ures in practice and the infrequency of trials.

In considering the history of expectation and the lack of
effective enforcement machinery it might be helpful to focus on
the 13th Century practice of issuing letters of reprisal. In 1295
Edward I authorized “‘one Bernard Dongresilli, a citizen and
merchant of Bayonne but not an officer of the crown,” to engage
in reprisal action against Portugal. The authorization was an
example of enforcement of normative expectations through au-
thorized private action. There were ten recognized conditions to
the legality of private reprisal and one involved a demand for
satisfaction.”* The “system” of reprisal was considered to be a
legitimate means of securing justice after every other practical
means had failed (but the ten conditions had to be met). It was
actually a regulated implementation of the talion law with nor-
mative requirements to be followed. The use of these letters of

* One such author seems to be the 18th Century thinker VAN BYNKERSHOEX,
A TREATISE ON THE Law oF WaRr (Du Ponceau trans. 1810), stating, at 2-3,
that every force is lawful in war including the death of defenseless people
except perfidy, and that “generosity is altogether a voluntary act” This
voice seems revived in the pre-World War IT German LAWBOOK ON LaANDWAR-
FARE: “By steeping himself in military history the officer will be able to
guard himself against excessive humanitarian notions,” cited at Colby, War
Crimes, 23 MicH. L, REv, 482, 509 (1925). One would agree with the posi-
tivist oriented Van B\,nkershuek that law must reflect reality. But it seems
to the present author that reality includes the identifiable human pronounce-
ments and beliefs, which must be analyzed along with practice, to decide if
there were legal expectations admittedly not always fulfilled. Public expec-
tations can today have as much or more of an effect on the positivist oriented
decision-maker as past political practice.

* See Clark, The English Practice with Regard vo Reprisals by Private
Persons, 27 AM. J.LL. 684 (1938).
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reprisal also demonstrates the fact that there were community
expectations, even though they were not always formulated with
the precision of a code, and that unilateral enforcement action
following accepted standards was resorted to and legitimate in
the absence of an authoritative international body created for
that function. Reprisals were not founded upon a policy of
anarchistic vengeance any more than the original talion law or
the early Roman adaptations for expectation enforcement which
utilized a ritualistic demand for satisfaction of wrong and jus-
tice,”” and a limited or responsive unilateral action if satisfaction
was refused. Much of this jurisprudentially oriented past con-
duct demonstrates a long history of basic expectations though
admittedly it lacks fulfillment except in cases where one group
has been able to unilaterally force reparation or punishment up-
on another. Today we are probably at the same level of de-
velopment concerning international law since we have demon-
strated expectations or law but lack effective enforcement
machinery.

In fact, there were very few trials of a multinational character
prior to Nuremberg. But the lack of trials should not be con-
sidered as a community denial of law nor of individual responsi-
Lility for a violation of that law. One author has stated that
the reason why there were few trials in the 18th-19th Centuries
was not due to any theory of individual immunity from law
or sole responsibility resting with the state (the old object/
subject confusion), but in the practice of nations at the time
to include an amnesty clause in peace treaties or formal declara-
tions* Individual responsibility was recognized, but amnesty
specifically granted, until after World War I when members
of the community of nations began to demand enforcement
against individuals by other states.® This view lends consistency
to sporadically demonstrated criminal responsibility and is im-
portant in defeating the notion that such responsibility began
only with the World Wars of the 20th Century.

¥ See¢ LIvy, A HIsTORY OF ROME, supra note 80 at 45, concerning an early
ritual for demanding satisfaction for injury and a stated ritusl for war—
probebly both very similar in form; and see Livy 1.24.329 for a ceremonial
form of peace treaty, These rituals were probably the result of the pracnce
to sllow controlled retaliation (talion) rather than uncontrolled aggression
(2na