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SPYING IN VIOLATION OF ARTICLE 106, 
UCMJ: THE OFFENSE AND THE 

CONSTITUTIONALITY OF ITS 
MANDATORY DEATH PENALTY 

by Major David A. Anderson- 

"In m y  opinion the spv is the motest of soldiers' if he is the most 
delesled by the enemy it is only because he is the mast feared."' 

-King George V 

"Orw spy in the *ght place is u w t h  20,000 men in the f i e l d . ' l  
-Napaleon 

I. INTRODUCTION 
In t@day's society, would Captain Nathan Hale, Amencan officer 

and revolutionary patriot, or Major John Andre, Bntish officer and 
revolutionary patriot, be sentenced to h a n g  In 1776, s t  the bemn- 
ning of Amenca's Revolutionary War, Captain Hale volunteered to 
go behind British lines to spy on the enemy; he was captured in the 
dlsguise of a Dutch school teacher, and the fallowing day he was 
hanged.3 General Henry W. Halleck, General-in-Chief of the Union 
h i e s  from 1862 to 18W4 described Captam Hale's mission and fate 
in these terms: 

After the retreat of Washington from Long Island, Captain 
Nathan Hale recrossed to  that island, entered the British Imes, 

' United Stales Manne Corps Currently assigned a~ Vllifary Judge. Camp Lejevne 
North Carohna. Previously mngned a~ Trial and Defense Couniel. Naval Legal Ser- 
_e Office Detachment London. 1886 88, Officer Performance Adwar,  Headquarten, 
U S  M m n e C o M  1883-85.SfaffJudgeMu~ate.  24and34ManneAmphlblowUnir. 
Medltemnean Sea. 1981-83, and a~ mal and Defense Counsel. Zd Marine Dwidon, 
CampLeleune, YonhCaroUna. 1879-81 B A . ,  Amhenf College, 1076, J D., 1878 and 
LL M , 1886, George Wmhmgton Km~emlfy Law School. LL M ,The Judge Advocate 
General's School. 1880 M d l f e d  to the ban of the Dlnnef af Columbia, the Caun 
Of MLllLaN Appeals, and rhe E S. Supreme Caun  Thlr amde IS b a e d  upon a thesis 
submitted m panla1 ~ ~ ~ i s l s d i o n  of the iequirements af the 35th Judge Mvocate of 
freer Graduate Caune 

IB. Sewman, Epics of Ebplonage 7 (19511 
I ,A 

*&e1 Stu rn ,  Llfeof CapmnNathanHde TheMan~-S~offheAmencanRevolu-  
fion (Hartford 1856). H .  Halleck, International Law; or, Rules ReBylatiw the Infer- 
coyme af Srales in Peace and War 407 (hew York 18611, H Johnston. Uathan Hale, 
1776 Blagaphymd\ lemo~a(1001) ,  J Root. SathanHale(l815): J D m w ,  Nathan 
Hale. A Story af Loyalties (18321. M PennypackeI, George Washmgton'a Spies on Long 
bland and In New York il8301. 2 L Oppenhem. Intematlond l a w  425 (7th ed 1852) 

*nLeBBglnnzws. Hal!Aah onMililory Tnb"&, Mil L Rev Blcenl Wue 13 (1875) 
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tn disguise, and obtaned the best possible intelligence of the 
enemy's forces, and their intended operations; but. in his at- 
tempt to return, he was apprehended. and brought before Sir 
William Howe, who gave immediate orden for his execution (IS 

a spy; and these orden were carried into execution the very 
next mornmg, under circumstances of unnecessary rigor, the 
prisoner not bemg allowed to see a clergyman, nor even the use 
of a bible, although he respectfully asked for both 

During that same war four years later, Ma~ar John Andre was cap- 
tured behind American lines m civ11u.n clothes and hanged as a spy.6 
His story has been summarized as follows. 

John Andre joined the British army m Canada and became 
aide-de-camp to Gen SIT H e w  Clinton. [General] Benedict Ar- 
nold, an  Amencan commandant, [undertook] to surrender a 
certain fortress, [West Point], to the British farces[.] Andre was 
sent by Clinton to  make the necessary arrangements for carry- 
ing out this engagement. Andre met Arnold near the Hudson 
on the night of September 20.1780; then Andre put on civilian 
clothes, and by means of B passport given to him by Arnold in 
the name of John Andenon he was to pass through the 
Amencan hnes Approaching the Bntish lines, he was captured 
and handed over to the American mihcary authorities. A [Board 
af General Officen] summoned by [General George] Wahingmn 
convicted him of [spying] and declared that 'agreeably to the 
laws and usages of nations he ought to suffer death.' He was 
hanged October 2, 1780: but in [England] he was considered 
a martyr 

According to tradition, just pnor to  his death. Captain Hale 
declared, "I only regret that I have but one life to lose far my coun- 
try."' In a a m h i  vein, when MaJor Andre was on the gallons, he 

IH Halleck, sum note 3 at 407 
'See Proceedings of B Board of General Officers Held by Order of His Excellencp 

Gen WishmBton, Commander I" Chief of the A m )  of the United States of America 
Respecting M a l m  John hndre Aqlurant General of the British A m )  [Phrladelphia 
1780). E Benson i'indicsfim of the Caplon of klqor Andre (Pen  Yark 1817) H 
H d k k  s u p  note 3 at 10849 W Sargent The LIfe of Mqor Andre Adjutant General 
of the Bnfmh A m y  I" America (18i l )  Halleck .?4tlziary Espianoga 6 Am J Int I 
L 600. 594-603 (1911) 2 H Wheaton, Whearonslntemational Law 218-2017th ed 
1944) (1st ed 1836) 2 L Oppenhelm, s u p  note 3 at 423-24. R Hatch M q m  John 
Andre A Gallant in Spy s Clothing 11986) 

7 H Whealon supra note 6 at 210 
%rH Johnron mmanore 3 sf 126 J Roof mma note3 at86 J Darrau E U D ~  

note 3 BL 211, I sruan supra ""fe 3 at 134 
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observed, "I die for the honour of my king and country."g Despite 
the fact that both Captain Hale and Mqor Andre were considered 
fearless officers, fine gentlemen, and noble patnots,LD they both suf- 
fered the standard punishment prescribed by law at the time for the 
offense of spying, death!! Confinement and a later exchange of cap- 
tured spies was not an option; the common law would not permit 
It 12 Once confirmed as a spy, a man's death warrant was virtually 
seaied.13 

R a m  the Revolutionary War to the present, Americans have had 
little tolerance for spies" During World War 11, for instance, eigh- 
teen German soldiers were captured during the Battle of the Bulge, 
attempting to disrupt American operations whle wearing American 
uniforms behind enemy hnes; all were tried before military commis. 
SLOLIS, convicted of spying, sentenced to death, and executed?s Cur- 
rently, article 106 of the Uniform Code of Military Justice (UCMJ) 
mandates that anyone convicted of spying shall suffer death.la The 
offense of spyingis unique among the punitive articles in the UCMJ, 
it is the only offense for which death IS the  mandatory punishment I' 

Over time, civilization in Amenca has progessed and traditions 
have changed, but the punishment for spying has remained the same. 
This article will examine the offense of spying and determine 
whether, under the judicial scrutiny of the U.S. Supreme Court and 
the U.S. Court of Military Appeals and the dictates of modern inter- 
national law, the mandatory death penalty for the offense is still re- 
quired. To resolve this issue, three major areas will be discussed. the 
historical backsound of the offense of spying and its punishment; 
judicial precedents from the Supreme Court and the Court of Military 
Appeals concerning the death penalty and mandatory punishments; 
and the status of spying under current international law and opm- 

'1 H Halleck. Halleekr lolernafionsl Law 630 14th ed 1808) (1st ed 18611 
I0J Root. suyro note 3, at 152 60 
"H Halleck, mp~n note 3,  nf 407-09, W Wlnlhmp, Military Law and Precedents 

766.66. 770.71 1Zd ed 1920 repnnt1 
>"Gen Olden Yo 100. War Dep t (24  Apr. 18631 
ISH Halleck. suyronore3. at 407-09 W Wmlhmp, supranote 11, ~ 1 7 6 6 - 6 6  770-71 
"See H Halleck. supra note 6, at 590. Erparlo Qumn. 317 U S  I .  42 n 14 (19421 

Deo'r of Arm" Pam 27 161 2 International Law Volume I1 at 58 123 Oct 19621 
fhhkmfter  <A Pam 27-161-21 
T MacDonald, A Time far Trurnpeti 226 (1955) Koessler In(ernotion01 La= on 

Use @Enemy L'nnlfm as a SL7ofwm and Iha Acyuzffal zn Lhr Shoruns Case, 24 
Mo L Re% 16, 29 30 (18581 

I*LTmfom Code of M i h W  Jusfice zzt 100, 10 E S C 5 906 (18521 [heremafter UCMJI 
'?See Manual for Courts Martial United States, 1984, Rule for Courts-Martial 
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ion. In the end, the fate that would befall Captain Hale and Mqar 
John Andre in today's world for their Crime of spymg wdl have a 
defmmve answer 

11. HISTORY OF THE OFFENSE AND 
ITS PUNISHMENT 

A .  AMERICAN STATUTORY PRECEDENT 
Spying first became an offense in the United States during the 

Reiolutionary Warla On August 21, 1778. the Continental Congress 
enacted the following resolution 

That all persons. not members of, nor awing any allegiance to. 
any of the United Stater of America, who shall be found 
lurking as spies in or about the fortifications or encampments 
of the armies of the United States, or any of them, shall suffer 
death,  according to the lam and usage of nations, by sentence 
of a court martial. or such other punishment as such coun- 
martial shall direct I* 

This lepslation diffen from the statutory p r o ~ l ~ i o n  currently in force 
in two mqor respects. Rmt, under this resolution. the offense of spy- 
ing could only be committed by aliens In other words, U.S. citizens 
did not fall within the scope of the offense.20 Second, and more Im- 
portantly, the punishment far spying was not a mandator1 death 
sentence." To the c o n t r q  a court-martial had the discretion to 
award death or "such other punishment" as it directed Thus, the 
earhest U S  lepslatwe provmon to deal with spymg, the one adopted 
by America's founding fathers, did not require the imposition of the 
death penalty for the offense, but rather delegated the determina- 
tion of an appropriate sentence to the members of the court 

The next statutory promsmn to delineate the offense of spying did 
provide for a mandatory death sentence That p~orismn enacted by 
the U S Congress on April 10, 1806, was included as part of "An 4ct 

'SW Wmthrop "pa note 11 er i 6 5 ,  El poi* Qumn, 317 L S 1 41 11842) 
'sResaluIlan quoted m \V Xlnthrop supra note I1 at 766 and cited at 765 11 88 

'"W Winthrap mpmnote I1 at 766, seeel80 I Yabbi. ATreariae onCourtr-Martlal 
and klililan Law 35-36 IBolron 1613). Gen Orders KO 38. HQ, Dep I of the hlo (23 
hlay 1863) 

4 

1 Jour Cong 460 

''5%' Winthrop supra note 11 ar 766 
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For establishing Rules and Articles for the government of the Ar- 
mies of the United States;' and it wm inserted directly after the "AI- 
t ides  of War.''z2 It read as follows: 

That in time of war. ail penons not citizens of, or awing 
allegiance to the United States of America, who shall be found 
lurking as spies, in or about the fortifications or encampments 
of the armies of the United States, or any of them, shaii suffer 
death, according to the law and usage of nations, by sentence 
of a general c~ur t -maTt i a i .~~  

Xot only did this promsion provide far a mandatory death penalty, 
it also required that all spying offenses be tried by general courts- 
m a r t i ~ i . ~ ~  The provision maintained the earlier language that limited 
the commission of the offense to aliens; U S. citizens could not come 
within the scope of the 

The law against spying remained the same until the Civil War.9e 
In 1862 Congress redrafted the law to accommodate the crcum- 
stances of a war between US.   citizen^:^' 

That, in time of war or rebellion against the supreme authority 
of the United States, ail persons who shall be found lurking as 
spies, or acting as such, in or about the fortifications, encamp- 
ments, posts, quarters, or headquarters of the armies of the 
United States, or any of them, within any part of the United 
States which has been or may be declared to be in a state of 
insurrection by proclamation of the President of the United 
States, shall suffer death by sentence of a general court- 
martlai.~a 

KO longer was the  spy statute only applicable to ahens. Under the 
new statutory language, "all persons" were subject to conviction, 
including U.S. The purpose of the change was to allow the 

"'Act of Apnl 10, 1806, ch  20, 9 2 2 Stat 371 (1806) See oko I Maltbs. suva  note 

'#Act of Apnl 10, 1806, ch 20 9 2,  2 Stat 371 (1806) 
"U' Winlhrap supra note 11. at 766 
*#Id 
**Id 
"V' Winfhmp, mpm note 11. ai i 6 6  Act of Feb 13 1862 eh 2 5 ,  s 4 12 Stat 340 

(18621 
"Act of Feb 13 1862 eh 2 5  5 4 ,  12 Star 340 (1862) 
18ACCf of Feb 13 1862, ch 25 5 4 12 Stat 340 (18621. see W Wmrhrnp. s l r v o  note 

3 81 190-200. W Wlnthmp. s u r a  note 11. at 766 

11. at 766 
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law to include "the class which would naturaily furnlsh the neatest 
number of offenders, vir, officers and soldiers of the confederate 
army and civilians in sympathy In addition. the ''in 
time of war" requirement of the offense wa3 broadened to include 
a time of "rebellion against the supreme authority of the United 
States.? 

The jurisdiction of this 1862 spy law was restricted to offenses cam- 
mitted "within any part of the United States which has been or may 
be declared to  be in a state of insurrection by proclamation of the 
President.''32 A year later, in 1863, Cangess rewrote the statute and 
deleted this restrictive languagea3 The junsdictian of the statute was 
expanded back to its orig~nal scope. The 1863 enactment also pro- 
vided an additional forum in which to try a person accused of spy- 
ing, a military ~ o m m i s s i o n . ~ ~  In both the 1862 and 1863 versions of 
the spy statutes, the mandatory death penalty survived without 

In 1873 Congress reenacted all the general and permanent U.S 
statutes then in farce and consolidated them into a volume entitled 
Reuised Statutes of the Lki ted States.36 The 1863 spy statute was 
reenacted as section 1343 of the Revised Statutes and WBS virtuall!, 
identical to its predecessor8' This provision would remain unchang- 
ed until 1920 and stated 

All persons who, in time of war, or of rebellion against the 
supreme authority of the United States, shall be found lurking 
or acting a6 SPES. m o r  about any of the fortifications, posts, 
quarters, or encampments of any of the armies of the United 
States, or elsewhere, shall be triable by a general court-martial, 
or by a military commission, and shall. on comiction thereof. 
suffer death 

At approximately the same t m e  in 1862 that Congress was refin- 
ing the statutory definition of spying for the "armies of the United 

"OF U'mthrop ' p r o  note 11 at 766 
"Act of Feb 13 1862 ch 25 5 4 12 Stsf 340 (1862) 
" I d  
"Act of March 3 1863. ch 75 5 38, 12 Stat 736 (1863) 
"'id 
saAm of Feb 13, 1862. ch 2 5 .  5 4, 12 Stat 340 (1862). Act of March 3, 1863. ch 

75,  5 38. 12 Sfat 737 (1863) 
S'Rev Stat (26 ed 1878) 
"'Re\ Stat 5 1343 (26 ed 1878) 
aald 
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1890] SPYING AND THE DEATH PENALTY 

States,"38 it also undertook to draft an offense of spying for the Navy. 
This offense, enacted as article 4 af the Articles for the Government 
of the Navy of the United States, prohibited the following conduct. 

Spies, and all persons who shall come or be found 111 the capacity 
of spies, or who shall bring or deliver any seducing letter or 
message from an enemy or rebel, or endeavor to corrupt any 
p e m n  in the navy to betray his t m t ,  shall suffer death, or such 
other punishment as a court-martial shall adjudge 

As clearly evident from its language, this spy statute did not man- 
date the death penalty, but rather allowed a court-martial the decre- 
tion to award death or "such other punishment" as it deemed ap- 
propriate. In this regard, the Navy spy provision was identical to the 
original legislation passed on the subject of spying by the Cantinen- 
tal Congress." The Navy spy statute, however, was at  odds with the 
Army spy statute then in farce on the matter of a mandatory death 
penalty,'2 This conflict between the Navy's dkcretionaly pumhment  
for spymg and the Amy's  mandatory punishment for spying would 
continue untll the passage of the Uniform Code of Military Justice 
in 1950.43 As rewritten in the Revised Statutes of 187344 and later 
codified m Title 34 of the U.S. Code BS article 5 of the Articies for 
the Government of the Navy,46 the Navy spy statute did m other 
respects closely resemble the Army spy law: 

All persons who, m time of war, or of rebellion against the 
supreme authority of the United States come or are found in 
the capacity of spies, or who bring or deliver any seducing let- 
ter or message from an enemy or rebel or endeavor to corrupt 
any penon in the Navy to betray his trust, shall suffer death, 
or such other punishment a8 a court-martial may adjudge 

As noted above, the Army spy law remained constant from 1863 
to 1920 when it was finally incorporated within the Articles of War 
as article 82.'? The only iubstantive change made m 1920 was to 
eliminate the outdated Civil War language concerning 'Tebeliion 

"Act af Feb 13, 1862 ch 26,  5 4,  12 Stat 340 (18621 
'OAm of July 17, 1862, e h  204. 811 4. 12 Stat 602 (18621 
"See W Winlhrop, mpm note 11. at 765 
"See Act of Feb. 13, 1862, ch 26,  8 2. 12 Stat 340 (1862) 
W e e  50 U S C  5 700 (1952) 
"Rei Stsf 5 1624 (26 ed 1878) 
& D 4  U S C  5 1200 (1840) 
##Id 
"Act of dune 4, 1920 ch 227, 41 Stat. SO4 (1920) 
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against the supreme authority of the United Stares '48 The 1020 
change did not restore the pre-Ciwl Wd aliens-only application of 
the offense The "Ail persons ' language of the 1863 statute was 
changed to  "Any person'' in the 1920 version. but the offense main- 
tamed Its applicability IO US. citizens as well as aliens. Article 82. 
codified in Title 10, U.S. Code." read as follows 

Any person who in time of war shall be found lurking or acting 
as a spy in or about any of the fortifications, posts. quarters, 
or encampments of any of the armies of the United States. or 
elsewhere, shall be tried by a general court-mania1 or by a 
military commission, and shall on conviction thereof, suffer 
death.'O 

In 1950. in an  effort to "unify, consolidate, revise, and codify" the 
Articles of War and the Articles for the Government of the Kavy. 
Congress enacted and established a Uniform Code of Military 
Justice.s1 The Army spy statute, Article of War 82, and the Navy spy 
statute, article 5 ,  Articles for the Government of the Navy, were 
merged into one spy statute apphcabie to all the uniformed services j2 

The language of the new spy law was denved from Article of War 
82, not from article 5 As such, the new law retamed the mandatary 
death penalty provision. The only difference between Article of War 
82, and the new spy law, article 106. UCMJ, was that the scope of 
the new article was enlarged to accommodate Navs vessels, 
shipyards, milimy arcraft, and q v  manufactumg or mdustnal plant 
engaged in supporting a war effort.64 As codified in Title 50 of the 
U S .  Code, the unified spy stature rook the following form: 

Any pelson who in time of war LS found lurking as a spy or act- 
ing as a spy in or about any place, vessel or aircraft, within the 
control orjunsdstion of any o f the  armed forces of the United 
States. or in or about any shipyard, any manufacturing or in- 
dustrial plant, or any other place or Lnstitutlon engaged 1" work 
in aid of the prosecution of the w-ai by the United States, or 
elsewhere, shall be tried by a general court~martial or hy a 
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military commission and on convictlon shall be punished by 
death.5s 

Although some concern was voiced in the legislative history of arti. 
cle 106, UCMJ, about the language of the provision bemg too broad 
and about civilians m wartime being subject to tnal by court-martial 
or military commission, no concern or comment was raised about 
the mandatory death pena.ity.b6 

Fmaiiy, m 1956, alticie 106, UCMJ, was enacted ~n its current form 
and codified in Title 10 U.S. C0de.j' 

Any pelson who in time of war is found iurkmg as a rpy or act- 
ing as a spy m or about any place, vessel, or aircraft, within 
the control or jurisdiction of any of the armed forces, or in or 
about any shipyard, any manufacturing or industrial plant, or 
any other place or institution engaged m work m u d  of the pro- 
secution of the war by the United States, or elsewhere, shall 
be tried by a general court-martial or by a military commission 
and on conviction shaii be punished by death.58 

The onis change from the previous law was the omission of the words 
"of the United States" as 

The statutory development of article 106. UCMJ, reveals two im- 
portant points. First, the  initial spy statute in the United States 
drafted by the Continental Congress did not require a mandatory 
death sentence,eo Second, the spy law drafted by Congress for the 
U S. Navy in 1862 and in effect until 1960 did not provide for a man- 
datory death sentence 81 This law WBS m direct opposition to the US.  
Army spy statute ~n effect from 1806 to 1950, which did provide for 
B mandatory death sentence The anomaly created by these con- 

9 
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fiicting statutes was that If a person committed an act of spying 
against the U.S. Army, he would automatically receive a death 
sentence, but if that same person committed the same crime against 
the U S Navy, his punlshment was left to the discretion of a court- 
martial The Uniform Code of Military Justice resolved this anorna~ 
ly !n favor of the mandatory purushment. In so doing, however, Con 
n e s s  discarded a century-old Article for the Government of the U S 
Navy and rejected the precedent established by America's founding 
fathers in 1776. 

B. HISTORICAL NATURE OF THE OFFENSE 
In 1863 the first codification of the laws of land warfare issued to 

a national army was published for the U.S. Army as General Orders 
No. 100 Prepared by Professor Francis Lieber, and popularly known 
as the Lieber Code, this code defined the meamng of being a spy and 
set forth the punishment for the offense.64 Paragraphs 83, 88, 103. 
and 104 of the Lieber Code provided the basic principles governing 
a SPY. 

83. Scouts or smgle soldiers, if disguised m the dress of the coun- 
try, or in the umfom of the a m y  hostlle to their own, employed 
in obtaining information, if found within or lurking about the 
lines of the captor, are treated as spies, and suffer death 
88. A spy LS a penon who secretly, in disguise or under false 
pretense, seeks Information with the intention of corn- 
municating I t  to the enemy 

The spy 1s punishable with death by hanb'ng by the neck 
whether or not he succeed in obtaimng the information or in 
conveying it to the enemy 
103. Spies are not exchanged according to the common law 
of war. 
104. A successful spy . safely returned to his own army, and 
afterwards captured as an enemy. 1s not subject to punishment 
for his acts as a spy , but he may be held in closer custodg 
as a person individually dangerous.i6 

At the time he wrote the code. Lieber had few written ~nterna 
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tianal law treatises from which to draw his ideas.8e Perhaps the most 
influential book to discuss spying at  the time was Vattel's he L a w  
ofhrations, wntten in 1758 Vattel's views on spying were impor- 
tant not only for their influence on Lieber, but also for theu innuence 
on other lnternatianal law commentators as Vattel wrote thls 
early summary on spies: 

The employment of spies is a kind of clandestine practice or 
deceit in war. These fmd means to insinuate themselves among 
the enemy, in order to discover the state of his affairs, to pry 
into his designs, and then give intelligence to their employer. 
Spies are generally condemned to capital punishment, and with 
greatjustice, since we have scarcely any other means of guard- 
ing against the mischief they may do us. For this reason, a man 
of honour, who is unwilling to urpose himself to an igmominious 
death from the hand of a common executioner, ever declines 
sewing as a spy; and, moreover, he looks upon the office as un- 
worthy of him, because it cannot be performed without some 
degree of treachery. The sovereign, therefore, has no right to 
require such a service of his subjects, unless, perhaps, in some 
singular case, and that of the highest ~ m p o r t a n c e . ~ ~  

Lieber and Vattel agreed on five aspects of spying. First, the act 
of spying could only occur during the time of war, Second, the spy 
is a "pemon." Use of the word "person" meant that a spy may be 
either a military member or a civilian. Because a spy need only be 
a person, then "it is not essential that [he] be a member of the army 
or resident of the country of the enemy: he may be a citizen or even 
a soldier of the nation or people against whom he offends, and, at  
the time of his offense, legally within their lines."7o Also, a spy who 
is solely a "person" "may either be an emissary of the enemy or one 
acting on his own accord."" Third, Lieber and Vattel agreed that a 
spy must act clandestinely, in disguise, or under false pretenses. The 
clandestine nature of the spy and the deception involved ''conmtute 
the gist" and, concurrently, the "aggnvation" of the offense.72 
Fourth, they concluded that a spy must seek information from the 

'Ykner, supm note 63.  at 4 See also E Vartel. The Law of Nafiona IJ C h t t y  ed. 

"E Vaftel. m r o  note 66 
" S o  H Halleek, sum note 3, at 406-07. 2 L @penhelm, supra note 3 ,  
'"E Vrffel, suppro note 66, at 378 
'OW. Wmrhrop, sum note 11, at 767 
"Id 
"Id 

1583) (1st ed 1758); H HaUeck. supra note 3 

421 
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enemy with the intent of passing the information on to the oppos- 
ing side. Finally, both men concurred that death IS an appropriate 
punishment for a spy 

Regarding punishment. Vattel asserted that spies are "generally' 
condemned to death He specifically did not mandate death for the 
offense The Lieber Code. on the other hand. did require death for 
the offense. At the time Lieber drafted his code, however. he was 
constrained in this area by two facton. First, his code was wntten 
dunng the Amencan Ciwl War, when the offense of spying was a 
widespread p r~b le rn . '~  and second. when his code was promulgated 
in 1863 the spying Statute in effect for the armies of the L S  man- 
dated the death penalty for a spy7' Lieber, then. had little choice 
on the issue of punishment Vattel's view certainly more closely 
reflected the mternatmnai attitude The German international law 
commentator, Bluntschh, inspired by Lieber and his codification of 
the Articles of War.'i e x o r e s d  the attitude of the time concernme 
the punishment for spying in his Code oflnternatzonal Lau puhhsh- 
ed in the late 1800'3: 

The reason for the severe punishment of spies lies m the danger 
in which they place the military operations. and m the fact that 
the measures to which they resort are not considered 
honorable-not because they indicate a criminal inclination If 
acting under the orders of their government, they may well 
believe that they are fulfilling a duty; and they may be impell- 
ed by patriotic motives when acting of their own free will The 
abject of the death penalty is to deter by fear. The customs of 
war, indeed, prescribe hanging Xievertheless It should only he 
resorted to as an extreme measure in the most aggravated csscs. 
it would in most cases be out of all proportion to the crime In 
modern practice it 1s treated more lenientlg. and a milder 
pumshment, generally imprisonment, 1s now unposed The 
threat of the death penalty may he necessaw, but it can be  car^ 

ned into execution only in aggravated cases of positive guilt.'6 

'*See Kane, Spies for the Blue and Grab 11 16 (10543 
"See Am of March 3 1863 ch 76 5 38. 12 Stat 736 (1863) 
-'Root mprc note 63, at  467 58 Blunf~.NI 1s quafed by Roof a i  468 as saymg ' These 

i n ~ t r u ~ l l o n i  prepared by Lieber, prompted me to dram up, after hismodel f i n r  the 
l a w  of war and then. m general. the lax of n i t i ~ n s ,  m the form of B code. or law 
book which should express the present  fate of the legal ~ o n s ~ l ~ u ~ n e s s  of c i r i b e d  
DeOples 

"J Blunlschli Code of Inrernatlanal Lam 7s-78 (G Lieber trans n d (frandafmn 
located in rare book morn of TJAGM libran. Charloffeiville. \.%I 
12 



19901 SPYING AKD THE DEATH PENALTY 

From Biuntichli's writings, it is clear that by the late 1800's, inter- 
national law did not in ail cases prescnbe the death penalty for spy- 
ing. Although the death penalty was a permissible punishment for 
that offense, it was an "extreme measure" to be used only ~n the 
"most W v a t e d  cases."i7 Punishment was intended to  fit the cnme, 
and a term of years in prison, instead of a death sentence, was seen 
as entirely proportional to  many spy offenses.78 

The Lieber Code served as B guide for the Hague Conventions of 
1899 and 1907, conventions heid to declare for the international com- 
munity the laws and customs of war on land In the Annex to the 
Hague Convention KO. IV of October 18, 1907, regulations were 
adopted relating to spies.8o The United Stater was a signatory to that 
treaty, the U.S. Senate ratified It in 1909, and LIS still m farce.81 The 
pertinent four Hague Regulations that relate to the offense of spy- 
ing are: 

Article 24. Ruses of war and the employment of measures 
necessary for obtaimng mformatmn about the enemy and the 
country are considered permissible. 
Article 29. A person can only be considered a spy when, acting 
clandestinely or on false pretences, he obtains or endeavours 
to obtaininfomation m the zone of operations of a belligerent, 
with the intention of communicating it to the hostile party. 

Thus, soidien not wearing a disguise who have penetrated 
into the zone of operations of the hostile a m y ,  far the purpose 
of obtaining mfarmation, are not considered spies. Similarly, the 
following are not considered spies: Soldiers and civilians, car- 
rying Out their mission openly, intrusted with the delivery of 
despatches intended either for their own army or for the 
enemy's army. To this class belong likewise persons sent m 
balloons for the purpose of carrying despatches and, generai- 
iy, of maintaining communications between the different parts 
of an army or a territory 
Article 30. A spy taken in the act shall not be punished without 
previous trial 
Article 31. A spy who, after rejoining the army to which he 

" I d  
'#Id 
"RooT, sum note 63. at 457. Garner sugra note 63 at 2 
'Wague Convention No Ii Respectmg the Lam and Cvstams of fi'a~r on Land and 

Annex thereto Embodyha Regulafioni Reipecring the Law8 and Customs of War on 
Land,Oet 18,1907 36Sfat 2277.TS Na 538lhereinafferHagueCon~ntionh'o IT] 
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belongs, 1s subsequently captured by the enemy, 1s treated as 
a prisoner of war. and incurs no responsibdity for his previous 
acts of espmnage 82 

The definition of a spy in the Hague Regulations mirrors that of 
the Lieber Code. except for one m ~ o r  discrepancy To qualify as a 
spy under article 29 of the Hague Regulations, a person must collect 
or attempt to collect information "in the zone of operations of a 
belligerent:'83 hra@aph 88 of the Lieber Code has no such territorial 
limitation.s' Thus. B Hague Convention spy would only be guilty If 
the spying activity occurred at or near the field of battle. while a 
Lieber Code spy could commit the act of spying a t  an> situs, whether 
near the area of actual military operations or not. 

In addition to the defimnon of spying, the Lieber Code and the 
Hague Regulations coincide on two other concepts Both agree that 
a soldier, not in disguise, who has entered the zone of operations of 
the opposlng arm) only seeking to obtain information, is not a spy.85 
Also, bath agree that a military spy LS immune from prosecution for 
the offense of spying I f  he IS able to return to  his own army before 
being captured 

Two matters concerning the offense of spying that were either Im- 
plied or understood m the Lieber Code are explicitly stated in the 
Hague Regulations. First, article 24 of the Hague Regulations recog- 
nizes thac spying IS not a violation of the law of war by providing 
that ',the employment of m e a w e s  necessary for obtammg informa- 
tion about the enemy and th? country are considered permissible" 
under international law8' Lieber had implied the same concept m 
paragraph 101 of his code when he wrote that "deception in war 
1s admitted as ajust  and necessary means of hostility, and 1s consis 
tent with honorable warfare."88 Article 24 simply clarified the area 
and left no doubt as to the legality of a country using spies m war.ae 

"Id annex art8 ?4 ,29  31 36 Stat 2277,2302-01 See o h  Dep't of .Army, Pam 27-1 
TreatiesGarerlvngLand Warfare at8. 13 14(7 Dec 1866)lheielnaffer DAPam 27 11 

18S~r Garner, s u p  nore 63,  st 12 0.4 Pam 27-161-2 at 59. Dep t of Arms, Fleld 
Manua127-10, me Lau of Land Warfare pa- 76118 Jul IB56)[heremafterFM27 101 

'*Garner supra note 6 3  st 12, DA Pam 27-161-2, at 69 
S S G m  Orden Yo 100 p m  83 War Dep't (24 Apr 1863), Hague Conrention ? o  

I Y  annex art 29. 36 Stat 2277 2303-04 Sea Garner, sum note 63.  at 13 
W e n  Olden Z o  100, para 104 War Dep't I24 .4pr 18631, Hague Conientmn No 

IV, annexart 31,36 Slat 2277 2304 See% Umfhrop. supranote I1 at770. Garner 
sum note 63. hc 14 

w a g u e  convenrm NO IV, annex a n  24, 36 Star 2277 2302 
P'Gen O l d e n  Uo 100. para 101 W-ar Dep'l (24 Apr 18631 
dsFM 27-10. para 77 
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Consequently, "[slpies are m no sense dishonorable"eo Lieber made 
clear that spies are punished, not as vioiaton of the law of war, but 
because "they are so dangerous, and It 1s so difficult to guard agslnst 

Punwhment of captured spies 1s permitted as an act of 
self-protection, the law equally permitting the one to send spies, the 
other to punish them if captured."g2 

Second, article 30 of the Hague Regulations requires that a spy 
receive a tnal before he may be p~n i shed .~~Al though  the Lieber Code 
never mentioned the requirement of a trial for a spy, at the time the 
code was drafted during the American Civil War the spy statute in 
effect for the armies of the US.  did require a trial by general caurt- 
martial for the and bath the Umon and the Confederacy 
did in actual practice provide trials for spies.g6 Article 30 was intend- 
ed to  ensure against abuses of the general practice.g6 

The Hague Regulations legitimized the use of spying in wartime 
and required a trial for any captured spy before punishment could 
be imposed, but they failed to provide any guidance whatsoever as 
to an appropriate punishment for the offense. When the Hague 
Regulations were developed and ratified in the early 19OO's, the most 
penuasive American precedent on mihtary law was Colonel W U a m  
Winthrop's treatise, .Wlitary Law and Pre~edents.~' In his treatise, 
Winthrop discussed the punishment for the spy, and his writings 
acknowledged the Vattel!Bluntschli standard while noting the 
American s t a tu tov  constraint placed an heber:  "By the law of na- 
tionsthe cnmeof thespyispunishablewithdeath, and byaur statute 
this penalty is made mandatory upon convictmn."88FTom this state- 
ment, it is clear that, in Winthrop's opmion, death was not a man- 
datory punishment for spying in the international community, only 
a permissive one; the U.S. requirement for mandatory death was a 
consequence of statute rather than the law of nations. Winthrop 
noted further that even the Amencan mandate for death m the case 

ea2 H U'heamn, sum note 5, at 218-19, DA Wm 27-161-2. at 68 
"Gen Ordem 50 LOO. para 101 U'ar Dep't (24 Apr i853) 
#*DA Wm 27 161-2. at 68 
'8HHague Convenflon 50 I\', annex 8- 30, 35 Stat 2277, 2304 
#*Act of March 3. 1863, ch 75 4 38, 12 Stat 736 (1863) 
*'Se Kane, Spies for rhe Blue and Gray (1954), Garner, supm note 63, at 13 
'*Garner, sum note 63, at 13 14 Sae also W Wmlhrap, supm note 11, at 770 ( 'If  

has Blwaya been legal Lo proceed summarzly vzihoul trial against 
bpler 

-'W Wmthmp, supra note 11 
Modern code% hawever, call for a trial of the offender' ) 

at 770 Wattel and Lieber are cited m the references for Winthrop'r statement 
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of a spy was not always followed--at least far On this sub- 
ject, he  commented: "In some instances, women (who, by reason of 
the natural subtlety of them sex, were especially qualified for the 
role of the spy,) were sentenced to be hung as spies, though in their 
case this punishment was rarely if ever enforced."LDo 

Colonel Winthrop took no personal position on whether the death 
penalty should be mandatory or permissive for the offense of spy- 
ing. He did, however, offer an extended commentary on why death 
was an acceptable punishment for the offenseL0' This commentary, 
although almost a century old, remains timely: 

it may be observed. however, that the extreme penalty is 
not attached to  the crime of the spy because of an> 
peculiar depravity attaching to the act. The employment 
of spies is not unfrequently resorted 10 by military com- 
manders, and 1s sanctioned by the usages of civilized war- 
fare: and the spy himself may often be an heroic character 
A military or other person cannot be required by an order, 
to assume the office of spy; he must voluntew for the pur- 
pose; and where so volunteering, not an  account of special 
rewards offered or expected, but from a courageous spirit 
and a patriotic motwe, he generously exposes himself to 
imminent danger for rhe public good and is worthy of high 
honor Where indeed a member of the army or citizen af 
the country m u m e s  to act BS a spy agamt  ius own govem- 
ment m the interest of the enemy, he is chargeable rrith 
perfidy and treachery. and fully merits the punishment 
af hanging; but-generally speaking- the death penalty 
is awarded this crime because, on account of the secrecy 
and fraud by means of which it is consummated, It may 
expose an army, mthout w a r n &  to the gravest p e d ;  and, 
as Vattel observes, "[since we have scarcely any other 
means of guardmg against the mischief they may do us]."102 

Wmthrap differentiated two t y p s  of SPES' the honorable spg, who 
works on behalf of his country, is a penon of great courage and 
patriotism, and deserves high honor; and the dishonorable spy, who 
works far the enemy agamst his own countv,  is a person of great 
treachery, and deserves hanging. According to Winthrop, despite the 
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qualitative difference m character between the two individuals, bath 
were subject to receiving the death penalty in order to deter an act 
that could result in the loss of an entire army. Winthmp left unsaid, 
however, whether he believed the honorable spy, although subject 
to a capital penalty, shouid receive an automatic death sentence, 
without consideration of his character. 

C. UCMJ/MCM DEFINITION AND SCOPE 
Flve elements must be proven to sustain a conviction for the of- 

fense of spying under article 106, L'CMJ.'oS These elements are: 

(1) That the accused was found in, about, or in and about 
a certain place, vessel, 01 aircraft within the control or 
junsdictmn of an armed force of the Umred States, or a 
shipyard, manufactuting or Industrial plant, or other place 
or institution engaged in work in aid of the prosecution 
of the war by the United States, or elsewhere: 
(2) That the accused was lurking, acting clandestinely or 
under false pretenses; 
(3) That the accused was collecting or attempting to  coi- 
iect certain information; 
(4) That the accused did so with the intent to convey this 
m?oarmation to the enemy, and 
( 5 )  That t h s  was done in time of war"' 

The definition of spy in article 106, UCMJ, resembles the one in 
the Lieber Code more so than the one in the Hague Regulations. As 
noted earlier, the Lieber Code definition and the Hague Convention 
definition differed only in one major factor, location of the offense. 
The Same difference is carried over into the L'CMJ. By the Hague 
definition, to qualify as a spy a person must obtain or seek to obtain 
information within the "zone of  operation^:'^^^ Nu0 such limitation 
e m t s  in article 106, UCMJ. Under article 106 a person can commit 
the offense within the zone of operations 01 "elsewhere:'lDe 

l"Manual for Couns-bIan3, Lrvfed Stales. 1981. Parr I \ ,  para 30b(l)-(5) [hereinafter 

lo'Id para 30(bj(l)-(Sj 
'OsHague Convention Yo IV, annex aR 28. 36 Sfst 2277. 2303-04 
W X M J  art I06 See w 27-10. para 76 See ako FM 2i-lo, para 75c [ 'Inlofar 

w Amde 28. HR. and Article 106. Emfarm Code of MIII~PPI  Ju3tlce. me not m con. 
nlct wlth each other they will be construed and applied together Otherwise Anicle 
106 gorerns Amencan pmctlce' ) 
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Although facially straightforward, the five elements of spying in 
article 106 reveal, on closer exammation, certain defmmtional prob- 
lems. First, spying can only occur if committed dunng a "time of 
war."lo7 Nowhere in the UCMJ, however, is "time of war" defined 
and there are no reported cases that have construed that phrase for 
purposes of article 106108 To define "time of war'' far article 106, 
Lt IS necessary to look by analogy to the definition the Court of 
Military Appeal3 has subscribed to  It m construing other articles I" 
the UCYJ containing the same phrase.los 

In general, the court has detemmed that "time of war'' refen not 
only to a war formally declared as such by Congress, but also to an 
undeclared war whose "exlstence is to be determined by the reahties 
of the situation as distinguished from legal niceties""O The practical 
considerations examined by the court to determine whether a time 
of war exlsts include: 1) ',the very nature of the conflict [and] 
the manner in which 11 is carried on",L11 2) 'Yhe movement to, and 
the presence of large numbers of American men and Women on. the 
battlefields [and] the casualties mvolved'',"2 3) "the drafting of 
recruits to maintain the large number of persons in the military ser- 

5 )  "the extent of the s u f ~  
6) "the national emergency legislation enacted 

and the executive orden promulgated and the tremendous 
sums being expended for the express purpose of keeping our [troops] 
m the theatre of operatmns";llB 7) the authorization of combat 
pay for officers and enilsted personnel,'" a 
istence in fact of substantial armed hostilities. 
tance" for the court "in all of the cases'' E the last consideration. 

"the ferocity of the 

10'MCY 1984 Part I\. para 30bt51 
X"ManualforCourts-Ma, Umled Sfate% 1984 Rule for Caum-hlmtlal 103analisii 

app 21, sf A21 5 [hereinafter R C  M 103 ~nalyslil 
JOqPee United Sfate., Bancmfl 11 C M R 3 (C M A 19631, United Staler, G a m  

andSornrner l l C M R  LP(CMA 1953),L'mtedbratesv &em I S C M R  220.(CMA 
1964). United Sfales > Shcll 23 C M R 110 (C M A 1967). United Starer Y Ander- 
ion, 38 C M R 386 IC M A 1968) 6nmd States, Avvererte 41 C \1 R 363 IC 11 A 
1970) The phrare lime of war' IS found m aniclee 2(a1(101 43la).(e1 and (f l  il(b1. 
85, BO. 101 106, 106 and 113 

United Sratei , Shell 23 C M R 110 114 iC Y A l 9 5 i i  
Unrfed States Y Bancmft I1 C M R 3 5 (C M A I9631 
Id 
I d  
L'nited Sfsfei \ Xserette, 11 C M R 363 365 (C \I A 19701 

"'Id 
"'Umted Sfares Y Bancroft I1 C M R 3 5 ICY A 19531 Seo a b  Lnited State3 

Y &en, 15 C M R 220. 222-24 (C M A 1954). United States Y lkylor 16 C M R 232 
237 (C M A 1964) 

"Vaned Stares \ Bancroft 11 C M R 3, 7 IC M A 19531 
"'L'mfed States \ Gann I 1  C M R 12 13 !C M A 1953) 
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"the existence of armed hostilities against an organized enemy."'1g 
Thus, when actual hostilities hew, a tlme of war begins, "regardless 
of whether those hosWities have been formally declared to constitute 
'war' by action of the Executive [or] when actual 
hostilities cease, a time of war ceasesi2' 

The 1984 Manual for Courts-Martial defines a time of war as "a 
penad of war declared by Congress or the factual determination hy 
the President that the existence of hostilities warrants [such] a find- 
ing."'nz This definition must he read in conjunction with the prae- 
tical guidance offered by the Court of Military Appeals to  resolve 
the issue. At trial, if it is clear as a matter of law that the offense 
of spying occurred "in time of war," the judge will resolve the issue 
as an interlocutory question, and the members will be so 
If, however, there exists a factual dispute as to  whether the offense 
occurred in time of war, the triers of fact must decide the issue 
themselves in determining the guilt or innocence of the a ~ r u s e d ? ~ '  

In addition to  looking at practical considerations, the Court of 
Military Appeals has held that the meaning of "time af war'' in any 
particular article of the UCMJ "must be determined with an eye to  
the goal toward which that Article appears to have been directed."1zS 
In other words, "whether a time of war exists depends on the pur- 
pose of the specific article in which the phrase appears.''12e With 
regard to  the spying provision of the UCMJ, the draften to the 1984 
Manual noted that "under the article-by-article analyjis used by the 
Court of Military Appeals to determine whether time of war exmts, 
'time of war' as used in article 106 may be narrower than in other 
punitive articles, at least ~n Its appllcation to civilians."1z7 The reason 
for this commentary is found in Uniled Stales F. Averette?QS 

lLsCnlfed States > Shell. 23 C M R 110, 114 (C \I A 1957) 
'"oUnlted Staler t Gann, 11 C M R. 12, 13 (C M A 1853) 
'"'UnltedStafesv Shell, 2 3 C M  R 110. 114.16(CM A 19531 BuiserUnifedStates 

Y &em 15 C M R at 225 28 (for stature of llrnitatm purposes of art& 43(aI. tlme 
of war extends beyond the c e 9 ~ ~ t i m  of haPfilities and cmlinuei until Congress lor- 
mdly pmclarmr it mer for tho= pu~-pses).  Clvted States \ Vaylor, 15 C M R ar 234-36 
(for statute of lirnitall~n purpo~es of anicle 43(fI. time of war extends beyond the 
cease-fire and continues umll Congels formally prndam B temunatmn of h o s d ~ f ~ e s )  

"'Manual for Courti-Mznial. United States, 1984, Rule for Counr-Mama1 103(19) 
[hereinafter R C hl I 

"'Dep f of Army, Pam 27-8, M d i r q  Judges Benchbook, para 3 - M  (1 May 1982) 
[hereinafter Benchbook] 

1w111 

'"BUlvted States % Aye- 15 C M R 220 227 (C M 4 1854) 
'"'RC M 103 analyri~ at 421-5 
"'Id at AZL-6 
"'Umted States v Awretfe 41 C M R 363 IC M A 1970) 
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In Averetle the Court of Military Appeals considered the meaning 
of the phrase "in time of war" as used in article 2(10), UC41J.1zg Art- 
icle Z(10) provides that "[,In time of war, persons serving mith 01 
accompanying an armed force in the field'' (ciwhans) are subject to 
the provisions of the LlCMJ130 After reviewing the history of military 
jurisdiction over civilians and the judicial precedent that had  can^ 

strued the term "time of war," the court concluded that for purposes 
of article 2(10), the phrase translated to 'a war formally declared ''131 
"A broader construction of Article 2(10)," the court stated, ' would 
open the possibility of civilian prosecutions by militarb courts 
whenever military action an a varying scale of intensity occurs 
In the opinion of the court, guidance from the Supreme Court in the 
area of military jurisdiction over civilians mandated a "strict and 
literal ~ o n ~ t r u ~ t i o n  of the phrase."131 The court specifically limited 
its holding to this one proposition: ' '[€]or a cwihan to be triable by 
court-martial in time of war,' Article Z(10) means a war formally 
declared by 

The decision in Averetfe impacts on article 106 because under that 
article, "any penan," to include a civilian, may be guilty of spying 
"in time of war"135 What Azleretle does, in essence, 1s restrict the 
apphcation of article 106 In the care of civihans. Based an the Avmtte 
holding. the military court system would lack the jurisdiction to  try 
a civilian for the offense of spying if the alleged act occurred prior 
to B formal declaration of war by C0n5e.ess.1~~ Thus, in an undeclared 
war, such as the Korean or Vietnam war, a civilian accompawing 
the armed forces in the field would not be subject to trial by court- 
martial for spying, even I f  the offense occurred during a time of 
substantial armed hostiiities. On the other hand. applying the Court 
of Military Appeals defirution of "time of war" for all others, a 
military member would be subject to trial by court-martial for spy- 
ing in an undeclared war, as long as there existed substantial armed 
hostilities. In these clrcurnstances civilians, whether abed  or enemy. 
would be afforded different treatment than their military counter- 
pans  The only way to avoid this disparate treatment would be to 
interpret the "in time of war" phrase m article 106 as Strictly refer- 
ring to a war formally declared by Congress and to apply that inter- 
metatmn to bath civilian and militsrv offenders alike 
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The ambiguity of the phrase "in time of war" in article 106 and 
the possibility that its definition could vary dependlng on whether 
the accused is a civilian or a miiltary member creates an uncertam- 
ty ~n the proof and application of the offense of spying. Another 
uncertainty is added by the use of the words "any penon" tn article 
106 

The 1984 Manual for Courts-Martial states that the words "any per- 
son" "bring within the jurisdiction of general courts-martial and 
military commissions ail persons of whatever nationality or status 
who commit spyin."la7 Despite this unequivocal assertion, the scope 
of the jurisdiction of article 106 created by the words "any penon" 
is not altogether clear from the few court decisions in  the area The 
problem stems from the U.S. Supreme Court's ruling in EZ parte 
~iiiiga%?38 

In Es parte ,Milligan the Supreme Court considered whether a 
military commission convened during the Civil War had junsdiction 
to try a U.S. civilian accused of communicating with and giving aid 
and comfort to rebels against the United States in violation of the 
laws of w a ~ . l ~ ~  The alleged offenses occurred in a state not involved 
in the rebemon and were committed by a U.S. citizen who had never 
been in the miiltary service.laO The Court held that where waiatians 
of the laws of war were committed outside the zone of military opera- 
tions by a civilian not attached m any way to the military and in a 
state in which the civil courts were still operating, a trial by military 
commission was ~ncons t i t u tmna l?~~  In conjunction with the holding, 
the Court did concede that when civil courts are closed during a war, 
a military commission does have the power to try civilians in "the 
theater of active military operations, where war really prevails.'''4z 
For purposes of article 106, however, Ezparte Milltgan would ap- 
pear to deny military commissions the authority to try civilians not 
accompanying or associated with the armed forces far the offense 
of spying committed outside the zone of wartime hostilitiesL43 

ls'MCM, 1984, Part IY para 30d3)  
'"Er pwfe Mllllgan 71 U S  (4 Wall 1 2  118661 

Id st 6 9 
Id at 7 - 8  
Id at 121 31 
Id at 127 

DA Pam 27 161-2. at 61 See also F?4 27-10, para 76 ( If hm not been decld- 
edwheefherlhephraae 'orelsewhere"jusri1~~~~d by aMllfalytnbundof anypenon 
whoi~nolfoundInoneofrheplaceJdesignatedormfhefieldofmilllaryoperalionr 
or terrifon under martial law and is not a member of the armed forcer or otherwise 
aubjecr Lo the Uniform Code of Mililaly Justlee' ) 
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During World War I the Attorney General of the Umted States 
followed the holding of E z p w t e  Milligan in the case of Fable Waber- 
ski, a civhan German spy who tried to enter the United States across 
the Mexican border under The direction of the German ambassador 
to Mexico!" Wabenki was apprehended by military authorities when 
he crossed the border into the US . ,  and he was ordered IO be tried 
by court-martial as a spy for violating the 82d Article of W a P s  The 
Attorney General recited the pertinent facts of the case: Waberski 
"had not entered any camp, fortification or other military premises 
of the United States", he had not "been in Europe during the war 
so he had not come through the fighting lines or field of military 
operations", he was a civilian unattached to any armed force, and 
"the regular federal civilian courts were functioning."146 In view of 
all of these facts and the decision in Ezparte Mdligan, the Attorney 
General concluded: 

[Iln this country, military tribunals, whether courts-martial or 
military commissions, can not constitutionally be granted 
Jurisdstmn to try persons charged with acts or offenses com- 
mitted outside the field of military operations or terntory, ex- 
cept members of the military or naval forces or those Lm- 
mediately attached to the farces such as camp followers>4' 

Thus, the Attorney General found that Waberski, a cmihan spy unat- 
tached to an m e d  force and operating outside of the zone of mi l i tw  
operations, was not subject to the jurisdiction of a coul't-martial and 
would have to be tried by the civilian criminal court system?48 

A year later, the Attorney General overturned this ruling in the 
face of newly presented The evidence now showed that 
Waberski had crossed the border from Meuco into che United States 
three times within twentyfour hours prior to his arrest, and when 
he was anested, he was only "about a mile from encampmen& where 
were stationed officers and men engaged in protecting the border 
against threatened invasion from the Mexican side."'bo These facts, 
"coupled with the further fact that [Waberskl] a t  the time of his ar- 
rest was found 'lurking or acting as a spy,'" penuaded the Attorney 
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General to  reverse his pnor decision and to find that a court-martial 
had jurisdiction to try h m  as a spy under article 82, despite his status 
as enemy alien unattached to an armed force. In essence, jurisdic- 
tion attached because Wabemki was determined to have been within 
the zone of military operations 

After the second Waberski case, the precedential value of Exparte 
Mzlligan was eroded further in three federal court cases The first 
of these cases was United States e z  vel. Wessels u In 
the Wessels case the Federal District Court for the Eastern District 
of New York considered a petition for a writ of habeas corpus from 
a German citizen who had been arrested in New York City dunng 
World War I and who was to be tried by the U.S. Navy at  a couTt- 
martial for spying in violation of article 5 of the Articles for the 
Government of the Navy?s2 The sole mqu~ly in the case was whether 
the court-martial had junsdiction over the accused German spy, a 
man who had masqueraded for two years m New York as a Swiss 
citizen, but who in fact was a German naval officerlSa The defense 
contended that because the United States was outside the zone of 
war operatiom and because the civil courts In the United States were 
functiomng, the rule of Ezparte Mzlligaa controlled, and as a result, 
the court-martial lacked the junsdiction to try the GermanF The 
federal district court disa@eedL55 

Although the dlstrict court could easily have distinguished this case 
from Exparte Milligan through reference to the accused's member- 
ship in the armed forces of the enemy, the court focused instead on 
the matter of zone of military operations.lb6 The district court deter- 
mined that New York City was within the zone of operations for the 
war, and that therefore the holding of Ex parte Milligan was not 
binding. 

In this n e a t  World War through which we have just passed, the 
field of Operatlorn which exwted after the United States entered 
the war, and, especially in regard to naval operations, brought 
the port of New York within the field of active operations The 
implements of warfare and the plan of carrying it on in the last 
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man t i c  struggle piaced the Untied States fully within the field 
of active operations The term "theater of war;' as used m the 
Mliiigan Case. apparently was intended to  mean the territory 
of activity of confict With the p r o g ~ s s  made in o b t m n g  ways 
and means far devastation and destruction, the terntory of the 
United States was certainlr withm the field of active  opera^ 
tlons . It is not necessary that It be said of the accused that 
he entered forts or armed encampments in the purposes of his 
mission. It is sufficient if he was here on the mission of a 
spy and communicated his intelligence or information to the 
enemyls7 

Next, in the case of E x w m  Quzrin, the Supreme Court considered 
whether a military commission had authority to try seven German 
citizens and one alleged American citizen who had landed on the 
east mast of the United States from a German submarine m 1942.LK8 
Arriving ashore wearing German Marine infantry uniforms or parts 
of uniforms, ail of the accused men had immediately changed to  
civilian dress and proceeded to  various cities in the United States.LSe 
They had all "received instructions in Germany from an officer m 
the German High Command to destroy war industries and war 
facihties m the United States'''6o After their capture, the President 
appointed a mllitary commission to try the eight accuseds. Charges 
alleang violations of bath the law af war and the Amides of War, 
to include the offense of spying m article 82, were lodged against 
them.18' The defense argued the applicability of the rule of Ezparte 
Milligan and contended that the trial should take place in the civil 
courts of the United States and not in the military courts, so long 
as the civil courts were "open and functiomng The 
Supreme Court found Ex parte Millzgan distinguishable on the 
facts"3 

In the opinion of the Court, Milligan had not been "a part of or 
associated with the armed forces of the enemy," and he was therefore 
"a "on-behgerent, not subject to the lax of war.''1a4 On the contrary, 
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the Court found that the eight accuseds in Ex parte Quzrin were 
in fact associated with the armed forces of the enemy and conse- 
quently were "enemy belligerents;'L6S subject to tnal by a military 
commission. 

We have no occasion now to define with metsulous care the 
ultimate boundaries of the jurisdiction of military tribunals to 
try pemons according to  the law of war. It is enough that peti- 
tionem here, upon the conceded facts, were plalnly w i t h  those 
boundanes and were held in good faith for tnal by mihtary com- 
mission, charged with being enemies who, with the purpose of 
destroying war matemais and utilities, entered, or after entry 
remained in, our territory without uniform--an offense against 
the law of WBT We hold only that those panicular acts constitute 
an offense against the law of war which the Constitution 
authorizes to  be tried by military commmsion180 

Having decided that a military commission could try an enemy 
belligerent for a violation of the law of war, the Court expressly 
declined to consider the constitutionality of a military commission 
trying an enemy belligerent for s p m  under the 82d Article of War?' 
The Court did discuss the applicability of its ruling to a U.S. citizen: 

Citizenship in the United States of an enemy belligerent does 
not relieve him from the consequences of a belligerency which 
is unlawful because in violation of the law of war. Citizens who 
associate themselves with the military ann of the enemy gov- 
ernment, and with its aid, guidance and direction enter this 
country bent on hostile acts, are enemy belligerents within the 
meaning of the . law of wade8 

Over a decade after the Supreme Court's decision in Ex parte 
Quirin, the Court of Appeals for the Tenth Circuit decided a similar 

16Bld 
'6'1d at 46-46 The Supreme Coulr m Ezparl Puinn appears to rrnpl) that spies 

are 'offenden against the law of war ' If has been suggested. however that the Coun 
" u e d  the term 'offense' m the loose sense m i h i c h  i t  LI often used in connectmn 
with the law of war, I e ,  a~ an act  which deprives L person of the Pnwleged ~ f a f w  
he could claim m a prisoner of war DA ern 27-161-2. at 58 n.72 Sea aka Baxter, 
So-Called 'Dnpniilegad&lltgerPncy Spies Gvemllai andSabfezLTs 28 Bnt Y B  
Inf I L  323.330-31 lIU6ll  B v l d  Hyde ,~cUqfLhcSobteurCasps .  37Am J Inf'l 
L 88, 88 81 (1843) 

"'Ez parte Qurrin, 317 CS 1. 46 (1842) 
i at 37-38 "'I, 
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case in Colepaugh u. Looney?rs The facts in the c a ~ e  revealed that 
m 1944, Coiepaugh, a U.S. citizen weanng civilian clothes, had  secret^ 
iy come ashare on the coast of ;Maine from a German submarine"@ 
He carried "forged credentials and other paraphernalia useful m his 
assigned mission of espionage" for the German Reich!" He was ar- 
rested, tried before a mllitary commission for violations of the law 
of war, spying in violation of the 82d Article of War, and conspiracy. 
and convicted of ail charges!'% The Tenth Circuit, relying on the 
holding in Ezparte  Quirin, rejected Coiepauus argument that the 
military commission had no jurisdiction to try a U.S citizen!7s The 
court heid that because the evidence showed Colepaugh to be an 
enemy belligerent, his U.S. citizenship did not divest the mihtary com- 
mission of jurisdiction over Although the Supreme Court m 
&parte Quirin oniy approved thejurisdictional reach of the mihtary 
commission for violations of the law of war, the  Tenth Circuit ex- 
panded the reach of the military commissmn by affirming the of- 
fense of spying as well as the offenses against the law of warlr6 No 
explanation was provided by the Tenth Clrcmt for this expansion, 
and the Supreme Coun denied certiorari in the 

What Ezparte  QzLmn and Comaugh 1. Looney ieave unresolved 
IS whether an American citizen or an enemy ahen, who IS living m 
the U S .  and who is neither associated with the armed forces of the 
enemy nor within the zone of military operations, IS subject to trial 
before a miiitary commission for the offense of spying under article 
106, UCMJ?" Assuming that Ex parte Milligan remains good law 
after Exparte a i r i n ,  an argument can be made that both such in- 
dividuals are not amenable to t n d  by a miiitaly tribunal for spying. 
The tenor of the decision in Exparte Quirin would tend to diminish 
that argument, but the scope of the junsdictmn of article 106 created 
by the words "any person" remains an unsettled issue 

Apan from the problems with the use of the tern3 "m t m e  of war' 
and "any penon' '  in article 106, the remainder of the elements and 
proof of the offense are generally not controversial and follow the 

"'Colepaugh 5 Loone). 
(19571 

"old at 431-32 
"lid at 432 
"'Id at 431 
l-ald at 431-33 
"'Id at 132 
"lid at 433 
"'See nd 81 120-33 
".DA Wm 27 161 2 .  at 

26 

235 FZd 429 

62 

' 00 th  Ca 19561 cert 352 C S 1011 
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historical model To be a spy, a person, either a military member or 
a civilian, must lurk 01 act "clandestmeiy or under false pretenses" 
while "collecting or attempting to collect" information "with the 
intent to convey" it to the The penan need not abtam the 
information 01 communicate it to be guilty of the offense "The of- 
fense is complete with lurking or acting clandestinely or under false 
pretenses with intent to accomplish these Intent to pass 
mformstion to the enemy "may be mferred from evidence of a decep- 
tive insinuation" of the penon among the opposing force?80 The 
defense may rebut this inference, however, with evidence that the 
penon had entered enemy lines "for a comparatively innocent pur- 
pose:' such a.~ "to visit family or to reach fnendly lines by assuming 
a dlsguise.'''BL Finally, three specific categolies of persons are express- 
ly excluded from the definition of spying: 

(a) Memben of a mllitary organization not wearing a disguise, 
dispatch dnven ,  whether members of a military organization 
or civilians, and persons in ships or aircraft who carry out their 
missions openly and who have penetrated enemy lines are not 
spies because, while they may have resorted to concealment, 
they have not acted under false pretenses. 
(b) A spy who, after rejoining the armed forces to which the 
spy belongs, is later captured by the enemy incun no respon- 
ability for previous acts of espionage. 
(c) A penon living in occupied territory who, without lurking, 
or acting clandestinely or under fahe pretenses, merely repons 
what is seen or heard through agents to the enemy may be 
charged under Article 104 with giving intelligence to or com- 
municating with the enemy, but may not be charged under this 
article as bemg a spy?81 

restneted to the enemy government or ITS armed forces All the citizens of m e  
belligerent ace enemies of the government and the clfiiens of the other 

"lM SeeW Wmfhrop,supro note 11, at767( 'l'hmpresumption however mighr--lt 
uaz ruled-be rebutted by  evidence that the pany had come W i t h i n  the linea for a 
COmPmtJwly mocent purww-u Lo msif hu f d y  or, hamng beeen demned W i t h i n  
the l i m e  by being reparated from h s  regment, & c ,  on a retreat, had changed his 
dleSJmerelytofacilitarearefum tofheofhermde Insuch acupindeedrheclearert 
proof would pm~er ly  be required before accepting the defense I 
"'YCM, 1884 part IV para 30c(6) 
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One last defmrtmnai probiem surfaces in the second categor) of 
pemons not considered to be a spg. the sp) =,ha EJO~IIS his unit but 
IS later cap t~ red . "~  As noted earlier, this category existed under the 
Lieber Code and the Hague Regulations. In fact the wording used 
in drawing the category for the 1964 Manual for Courts-Martial 16 
virtually identical to that used in article 31 of the Hague Reguia- 
t i o n ~ ~ ~ ~  By the terms of the category, the exclusion applies only to 
those who can rejoin an armed farce. members of the military 
Cirihans do not qualify under the excluaon. Thus, a military spy who 
goes behind enemy lines and returns undetected to his unit cannot 
he punished as a spy if he IS later captured, he must upon capture 
he accorded the rights of a prisoner of war. The cinhan sp! on the 
other hand, who goes behind enemy lines and returns home u n -  
detected, can be punlshed as a spy d he 1s later captured. he remains 
a spy under the law. Two international law commentators h a w  rei- 
agmzed this unfair treatment but provide no rationale for The 
analysis to the 1964 Manual for Courts-Martiai neither explains nor 
mentions the disparity in treatment I n s  

D. UCMJ/MCM SENTENCING PROCEDURE 
In article 106 of the UCMJ Congress unequivocally stated that 

anyone convicted of spring "shall be punished by death "Is. As noted 
earlier, this 1s the only offense under the CCMJ that mandaies capital 
punishment solely on the basis of conviction aloneL88 Because of this 
unique punishment, Congress also mandated m article 51 a unique 
voting procedure for conviction Whereas conviction of any other 
UCMJ offeme requires the concumnce of two-thirds of the memben. 
comiction for spying cannot result unless all of the members 
unanimousiy agree on guiltLSg In addition. a court-martial for spy- 
ing must be a general court-martial, as opposed to an) lesser form 
of court-martial.lgo and the composition of that general court-martial 
must consist of a military Judge and not less than five members.lgl 
A tnal  by militarg judge alone 1s not an option far an accused in a 
prosecution for the offense of spymg?g2 Furthermore. the tnal will 

"Wee 2 L Uppenhelm supm note I .  at 124 26 2 H Nheatan suyra note 6 at 

e MCh,, ,984 Pam I \ .  para 3" anal>.l. app 21 a, A21- 82 
L Oppenhem h m p n  n m e  3 at 424-26, 2 H Wheatan. m p m  nure 6 at 220 
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be contested; a guilty plea may not be accepted as to any offense 
under the UCMJ far which the death penalty may he ad~udged?*~ 

Even though by law conviction for spying requires a death 
sentence, the President, hy Executive order in promulgating the 1984 
Manual for Courts-Martial, requires that sentencing proceedings 
nevertheless be conducted'*' These sentencing proceedings mirror 
those conducted in every other court-martial in which a guilty find- 
ing is entered. The tnal counsel is first permitted to present evidence 
in aggravation, and in turn, the defense counsel may present any 
matter in extenuation and mitigatmn.les The trial counsel mag then 
present rebuttal and the defense surrebuttal.lg6 During this senten- 
cing phase, the rules of evidence are generally relaxed for the 
defense's caselg7 In fact, as a consequence of spying being a capital 
case, the defense LS granted "unlimited opportunit) to present miti- 
gating and extenuating evidence" on sentencing.lgB At the conclu- 
sion of the presentation of evidence on sentencing, counsel for both 
sides are permitted to  argue for an appropriate sentencelns 

After argument, unlike any other capital case rned under the 
UCMJ. the members do not rote on sentence; the military judge is 
directed by the 1984 Manual simply to announce to the court that 
by operation of iau, a sentence of death w, adpdged Automatically 
included within this sentence is a dishonorable discharge (or 
dismasal) from the S ~ N I C B . ~ ~ ~  Additionally, confinement 1s considered 
a ' necessary Incident" to the sentence. although technically "not 
a part of An enlisted pelson in a pay grade above E-1 will he 
reduced by operation of law to the lowest enlisted pay grade when 
the convening authority approves the sentence.z03 

Article 62(b)(l) of the UCMJ provides that ''In10 person may be 
sentenced to suffer death, except by the concurrence of all the 
members af the court-martial . and for an offense . . emressir 
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dicate that Congress intended that the members vote on a sentence 
after they had convicted an accused of spying 4 a  noted abme 
hawever. the sentencing scheme adopted by the President in the 10x4 
Xanual does not allow the members t o  vote on sentence in such a 
case. 

In a recent opinion, Chief ,Judge Everett of the Court of Uiiirar) 
Appeals mentioned this discrepancy and reasoned that ' the Presi- 
dent apparently has concluded that, for a mandatory death sentence. 
no vote by the members on sentence IS necessary and that the mill 
tary judge should simply announce the death sentence ' Z o 5  Unfor- 
tunately. because this particular issue was not before the court. 
neither the Chief Judge nor any other member of his court provided 
any insight into whether the judge~announced sentence for spging 
violates the congressional mandate for a unanimous members io t e  
set forth m article 52(b)(l) In view of the fact that the clear 
language of the statute requires a unanimous members' vote before 
any accused may he ientenced to death. the Court of Military Ap- 
peals. when confronted with che issue may have no choice but to 
invalidate the judge-announced sentence scheme as being contrar) 
t o  law. 

Certainly two problems with the judgeannounced Sentence for a 
spy are readill apparent First, it does not allow the imposition of 
forfeitures. Under the scheme, the militar).judge announces only thar 
the accused will he put to death While this sentence, as previously 
noted. will aucomatically invoke a dishonorable discharge (or dnmis- 
sal), confinement until execution, and a reduction ro E-1 for an 
enhsted member, it wdl not provide for forfeitures from the convicted 
spy's pay That means the spy w11 continue to recelie his full pa, 
until the review process IS complete and the death sentence ordered 
executed. If the case were given to the court members to decide a 
sentence they could award forfeitures in addinon to the mandatary 
punishment. and the forfeitures would go inco effect as soon as the 
convemng authority approved the sentence mi Considering that yean 
may elapse between the initial convening authority's action and final 
appellate review of the case. the monetary value of these forfeitures 
would he substantial 
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The second problem with the judge-announced sentence for spy- 
mg 1s that in the only two other cases where a mandatory punish- 
ment e m t s  under the UCMJ, premeditated murder and felony 
murder, the members are indeed allowed to vote on Sentence.2os In 
a non-capital prosecution of either premeditated or felony murder, 
for example, once the accused has been convicted by the members, 
the aaudged sentence must by law include confinement far life.zo8 
Despite the fact that the life sentence is mandatory, the members 
nevertheless are required to vote an Sentence.21o No apparent reason 
exists for creating a mandatory death penalty any differently. If the 
memben were allowed to vote on the mandatory death penalty for 
spying, their vote could serve three purposes. Fint. the memben 
could exercise their discretion and lmpose what they beiieved to be 
appropriate forfeitures.211 Second, they would be free to include a 
recommendation for clemency in them sentence.z1z F'inaiiy, they could 
engage in "jury nullification" and adpdge a sentence less than the 
mandatary one required by the UCMJ.213 None of these purposes can 
be accomplished if the members have na vote on sentence and the 
military judge simply announces that by law the accused LS to be put 
to death 

No matter who ultimately will be held to be the proper one to an- 
nounce the death sentence in a spy case, the memben or the military 
judge, the sentencmg phase of the court-martial. although ostensibly 
meaningless in view of the mandatory punishment, serves an im- 
portant purpose. As noted in the analysis to the 1984 Manual, I t  
allows reviewing authorities "to have the benefit of any additional 
relevant infoTmation."z14 These reviewing authorities play the next 
cruciai role in determining whether the death sentence for spying 
will be executed. 

At the completion of the coun-martial for spying, a verbatim writ- 
ten transcnpt LS prepared,s15 and the record of trial is authenticated 
by the miiitaryjudge,z16 served on the acc~sed ,~"and  forwarded for 
initial review and action to the officer who convened the general 
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Pnor to taking any action on the death sentence. 
the convening authority refers the record of trial to  his staff judge 
advocate (%A) for a recommendation The 55.4 rewews the record 
of trial and makes a specific recommendation to the conrening 
authonty as to the action to be taken on the sentence zzo Before r e t w  
ning the record of trial with his recommendatmn to the convening 
authority the SJA f i n t  serves a copy of his recommendation upon 
the accused's The counsel for the accused mag then make 
a written submasion to the convening authority in rebuttal to the 
SJAs recommendation 222 At any time during the period from the 
announcement of sentence until ten days after the SCTVIC~ of the 
SJAs recommendation the accused may submit any written mat- 
ters to the convening authority ' which may reasonably tend to af 
fect [his] decision whether to disapprove any- findings of guilt) or 
to approve the 

After the convening authority rev~ews his SJAs recommendation, 
the record of trial, and awmat t e r s  submitted by the accused or his 
caunsei. he must take action on the death sentence and he may take 
action on the findings224 What Specific action he decides upon IS, 
as Congress noted in the UCMJ. a "matter of command prerogative" 
and within his own 'sole The caniening authority 
must personaiig take the action and cannot delegate the 

Although he is not required to act on the findings of guilty to a 
charge and specification of spymg, the convening authority none- 
theless has the unbridled authority to set aside the findings and to 
dismiss the specification and the charge,22' and he can do so with 
or without a reason.228 Assuming that he takes no action to set aside 
the findings. however, he must at a minimum exphcitiy decide in 
writing whether to appraie or to disapprove the mandatory death 
sentence 2x8 Despite the fact that the death sentence 1s mandatory 
a t  the court-martial level. the convening authority may mitigate the 
punishment a t  his l w e i  by changing it to one of a different nature, 
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such as to life imprisonment or to confinement far a term of yean, 
or he may simply disapprove It altogether and substitute no lesser 
punishment in its p i a ~ e . ~ ~ ~  He needs no reason whatsoever to reduce 
or to disapprove the death sentence.2s1 If his discretion m this area 
is limited at  all, it is by the prescnption in the  1984 Manual that he 
"shall approve that Sentence which LS warranted by the circum- 
stances of the offense and appropriate for the accused.''23x Because 
the statutory language of Congress quoted earlier gives the conven- 
ing authority "sole discretion" in the area of sentence approval. 
however, this 1984 Manual language can only be comdered as ad- 
visory The sole actual limnation an the convening authority ~n tak- 
ing action on sentence is that he may not suspend a sentence to death 
for any probationary period.233 In fact, no one, to include the Pres,- 
dent, may suspend a sentence to  death.zs4 

If after reviewing the tnai  record, his SJKs recommendation. and 
all the :natten submitted by the accused and his counsel, the can- 
vening authority approves the sentence to  death, he sends the en- 
tire case forward to his service Judge Advocate General The con- 
vening authonty does not have the power to  order the death sentence 
executed: only the President possesses that authority's8 

The service Judge Advocate General refen the case for review to 
the Court of Military Review, a court composed of appellate mihtary 

That court "may affirm only such findings of guilty and 
the sentence or such part or amount of the sentence, as it finds cor- 
rect in law and fact and determines, on the basis of the entire record, 
should be If the Court of Military Review affirms the 
findings of guilty for the offense of spying as well as che sentence 
to  death, the case must then be reviewed by the Court of Military 
Appeals, a court consisting of appellate civilian judges.Bs* This court 
will review the entire recard and take action on the findings and 
sentence "with respect to mat ten of law"n4o If the court affirms the 
findings and the sentence, its decision becomes subject to review by 
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the U.S Supreme Court on xrit of certioran If the Supreme Court 
grants a wnt of certiorari, that Court has appellatejunsdictmn ' both 
as to law and fact '1142 If the Supreme Court either affirms the deci- 
sion of the Court of Military Appeals or denies the writ of certiorari. 
thejudicial examination of the fmdmgs and death sentence for spy- 
mg 1s finally complete 26% 

At this paint in the review process the senice Judge .4dvocate 
General must send the record of trial, the decisions of the Court of 
Military Review and Court of Rlilirary Appeals. and the decision of 
the Supreme Court, if any. to his service Secretary along with his 
own recommendation as to the disposition of the case The ser 
vice Secretary must then forward the case to the President for final 
a c t ~ o n . ~ ~ ~  The President has absolute discretion to approve the death 
sentence or to commute or remit ~ t . ~ ' ~ O ~ n l y  the President may order 
the execution of a death sentence for spying.24r If the President ap- 
proves the death sentence. the case IS returned 10 the service 
Secretary. who then prescribes the manner in which the execution 
will be carried out 24s 

In the past, the military services either hanged OT shot prisoners 
sentenced to death The Isst military execution occurred ~n 1061 
when an h y  enhsted man was hanged at the Disciphan' Barracks 
Fort Leavenworth. Kansas, for the rape and attempted murder of an 
eleven-year-old g ~ l  250The Army's current preferred method of ex 
ecution LS bg lethal injection 2a 

The death penalty 1s an authorized, but not a mandatory. punish- 
ment for several offenses under the UCMJ other than ~ p y m g . ~ ~ ~  The 
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capital punishment procedures established in the 1984 Manual for 
these offenses, however, are significantly different from those pro- 
cedures discussed above for spying.213 First, prior to an accused be- 
ing arraigned for a capital offense other than spying, if the govern- 
ment wishes to pursue the death penalty the trial counsel must w e  
the defense counsel notice that he intends to prove a t  least one of 
the eleven aggravating factors promulgated by the President for use 
m a  capital case.2s4 Second, the members vote on the appropriate 
sentence mail  death penalty cases other than spying 2 6 b  In order to 
adjudge a death sentence for these other capital offenses, the 
members must initially convxt the accused by unanimous vote.26s 
Although the UCMJ requires only a two-thirds concurrence of the 
members to conmct the accused of any offense other than spying, 
the 1984 Manual prohibits the members from even considering the 
death penalty unless ail of the members have unanimously voted to  
convict the accused during the findings phase of the tnal z 6 7  After 
convicting the accused and after having heard ail of the eiidence 
in the sentencing phase of the tnai, the members must then 
unanimously find beyond a reasonable doubt the existence of at least 
one aggravating factorzsa and must unanlmousiy concur that any ex- 
tenuating and mitigating circumstances were "substantially 
outweighed" by any of the aggavating circumstances and factors 
of the case 

These procedures "are designed to ensure that a death penalty is 
aaudged only after an individualized erahatian of the accused's 
case. and only after specific aggravating factors are found to have 
been present.''zso The 1984 Manual specifically provides that dunng 
sentencing, the defense wiii be @"en "broad latitude to present 
evidence in extenuation and mitigation."281 In addamn, the mihtary 
judge must m t r u c t  the members prior to their voting on sentence 
to "consider all evidence in extenuation and mitigation before they 
may adjudge death."282 In announcing a sentence of death, the presi- 
dent of the court must announce which awava t ing  factors were 
unanimously found by the members during their deliberations The 
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membem not only Tote on death, but aim, unlike the judge- 
announced mandatory death sentence for spying, they may vote on 
the type of discharge. reduction, forfeitures, and whatever other 
punishment they deem appropriate to award as a sentence 2 6 4  

The differences ~n the sentencing procedures required far the of- 
fense of spying and those required for other capital offenses under 
the UCMJ are important because they reflect a difference in 
adherence t o  U.S. Supreme Court precedent in the area of death 
sentencing. The sentencing procedures for those capital offenses 
other than spying were adopted to conform a5 closely BS possible with 
U.S. Supreme Court decisions the sentencing procedures for spying 
were not 26sThe analysis t o  the 1984 Manual cites three reasons for 
treating the offense of spying differently from the other capital of- 
fenses I) "Con@-eess recognized that in the c u e  of spying, no separate 
sentencing determination is required", 2) "[the Supreme Court] has 
not held that a mandatory death penalty is unconstitutional for any  
offense' , and 3) "death has consistently been the sole penalty for 
s p p g  m wartme since 1806 'ma Whether the umque sentencmg pro- 
cedures for spying and Its mandatory death sentence are constitu- 
tional, in hghr of these r e a m s  or for any othem, requires a thorough 
examination of death penalty cases 

IU. JUDICIAL DEATH PENALTY PRECEDENT 
The eighth amendment t o  the U.S Constitution prohibits the in- 

flstmn of "cruel and unusual punishments.' Similaris article 56 
of the L'CMJ prohibits cruel and unusual punishment and also 
specifically prohibits punishment by flogging, by branding. marking. 
or tattooing on the body, and by the use of irons. single or doubie.z68 
Both the U.S. Supreme court and the Court of Military Appeals 
respectively. ha\e mterpreted the meaning of these provismns as they 
apply to the mposLtion of the death penalty as a punishment The 
judicial guidance from these interpretations provide a basic 
framework for determining when and haw the death penalty may 
constitutionally be imposed. The constitutionality of the mandator?. 
death penalty for spying has never been determined by enher the 
Supreme Court or the Court of Military Appeals. By applying their 
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judicial death penalty precedents to article 106, CCMJ, however, it 
is possible to judge fairly the constitutionality of the mandatory death 
penalty for spying. Two basic questions must be answered from the 
precedents. Rmt,  does the offense of spying warrant capital punish- 
ment? And, second, assuming the offense of spying does warrant 
capital punishment, LS a mandatory death sentence upon conviction 
of the offense permissible? 

A. SUPREME COURT PRECEDENT 
In interpreting the cruel and unusual punishment clause of the 

eighth amendment. the Supreme Court for over half a century has 
recognized the principle that a punishment should be proportionate 
to the crime committed.p~s The leading case to state this principle 
WBS Weems li ZinitedStates, decided in 1910.170 In that case, a Philip- 
pine government official was convicted of making two minor false 
entries m a public document and Sentenced to "cadena temporal,"271 
B punishment that "entailed a minimum of 12 yean '  imprisonment 
chained day and night a t  the -ts and ankles, hard and pamful labor 
while so chained, and a number of 'accessories' including lifetime 
civil disabilities."272 The Supreme Court held that the punishment 
was too harsh far the offense cornmated and thus violated the cruel 
and unusual pumshment prohibition of the eighth amendment.z73 
In arriving at  its conclusion, the Court stated that  "it is a precept 
of justice that punishment for crime should be graduated and pro- 
portioned to  [the] offense."27h The Court also descnhed the cruel and 
unusual punishment clause as "progressme," "not fastened to the 
obsolete.' and capable of acquiring meaning ' ' as  public opinion 
becomes enlightened by a human justice."s7i This description of the 
clause was phrased more eloquently m P o p  II Dulles, where in a 
plurality opinion Chief Justice Warren asserted that the eighth 
amendment drew much of its meaning from "the evolving standards 
of decency that mark the progress of a maturing s o c ~ e t y . ' ' ~ ~ ~  



MILITARY LAN' REVIEW [Yoi 1 Z i  

In 1972 the Supreme Cour t  considered in F u m o n  c1 Georgza rhe 
question whether the mposition and carrymg out of the death penal 
ty in a murder case and two rape cases before it constituted cruel 
and unusual punishment in violation of the eighth and fourteenth 
amendments %'' In a per curiam decision, the Court heid that the 
imposition of the death penalty m those particular cases did. in fact. 
vmlate the cruel and unusual punishment ciause z T B  Ail nme Justices 
submitted separate opinions, five concurring ~n the result and four 
dissenting Of those Justices ~n the majority, two believed that the 
punishment of death for any offense was cruei and unusual and 
therefore the) concluded that the death penalty war per se un- 
constitutmnai.280 The other three Justices m the mqonty did not find 
the death penalty unconstitutional per se, they voted to reverse far 
reasons primarily focused on the unfettered discretion that the state 
gave to the jury on sentencmg.z81 In the opinions of those Justices 
discretionary sentencing m a capital case, absent any state statutory 
guiding standards. violated the cruel and unusuai punishment 

One of the Justices described discretionary capital sent en^ 
cing as "pregnant with discrimmation Another claimed such 
sentencing allowed the death penalty to be imposed "wantonly' and 
"freakishly.''284 The thud Justice argued that "there 1s no meamgfui 
basis for distinguishing the few cases in which [the death penalty] 
LS imposed from the man) cases in which I t  i s  not.' zsb Although the 
holding in P u m a n  IS far from clear, the cme "mandates that where 
discretion is afforded a sentencing body on a matter so grave as the 
determination of whether a human life should be taken or spared. 
that discretion must be suitably directed and lrrmted so as to m m l z e  
the risk of wholly arbitrary and capricious action."2ss 

Following the Supreme Coun's decision in f i m a n ,  many stater 
enacted new death penait) statutes to address the concerns about 
unfettered sentencing discretion that the Court expressed in that 
case These states sought to resoive the discretion problem either 
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by "specifying the facton to be weighed and the procedures to be 
foilowed in deciding when to lmpose a capital sentence" or by "mak- 
ing the death penalty mandatory for specified crimes"288 

In Gregg v. Georgia the Court f i n t  considered the constitutionail- 
ty of a statute that specified the factors to be weighed and the pro- 
cedures to be followed in imposing a death sentence.z8g In megg the 
defendant was convicted of murder and then sentenced to death in 
a bifurcated proceeding by a ju ry  in Georgia.ZDo Under the Georna 
statutory sentencing scheme in ISSUB, any person convicted of murder 
received a sentence either to death or life imprisonment For a 
death sentence to be adjudged, the jury had to find beyond a rea- 
sonable doubt at a separate sentencing hearing that at least one of 
ten specific statutory aggravating cmumstances exlsted in the 
case.281 If a statutory a m v a t i n g  factor were not found, then a death 
sentence could not be imposed.z03 Even if such an  aggravating fac- 
tor were found, the jury retained the option to adjudge a life 

At the sentencing hearing, the defendant couid present 
to the jury any extenuating or mitigating evidence.28s Once award- 
ed ,  the death sentence received an  automatic appeal to the state 
Supreme coufi, where the sentence was reviewed to determine if 
it was lmposed m an arbitrary and capricious In a plurality 
opuuon, the Supreme Court upheld the unposition of the death penal- 
ty for murder under this statutory schemes8' 

Prior to  considering the constitutionainy of the Georgia sentenc- 
m g  procedure, the plurality of the Court in @egg considered first 
whether death was per se a cruel and unusual punishment for the 
crime of murder.2o8 'h resolve this issue, the plurality constructed 
a three-part t e ~ t . ~ ~ ~ F i r s t ,  under contemporary values and standards 
of decenw, was the purushment imposed considered by the American 
people as an mappropnate and unnecessary sanction for the ~ n m e ? ~ ~  

128 E S Powell, and Stevens, 
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Second, did the punishment "involve the unnecessary anti wanton 
mflicnon of And, third. was the punishment "grossly out 
of proportion to the severity of the ~nme7"3@~ An affirmative 
response to any of these questions would cause a punishment to 
violate the cruel and unusual punishment clause Applying this test 
to the Imposnion of death for deliberate murder, the plurality of the 
Caun answered all the questions m the negative. The plurality found 
fin1 that a "large proportion of American society" continued to 
regard death as an appropriate punishment for murder303 Kiext. the 
pluralit) noted that the death penalty for murder serred two possi 
ble social purposes. retribution and deterrence of capitai crimes by 
p r o ~ p e ~ t i v e  offenden, and therefore, It did not result in the 
"g?atmtaus mfhction of suffenng''304 I'maUy, the plurality stated that 
when lif? has been deliberately taken by an offender, the Imposi- 
tion of the death penalty was not "mvariably disproportionate to 
the ~rirne''~'~ Consequently the plurality concluded that the death 
penalty for deliberate murder was constitutionally permissible lob  

The plurality in Gregg next turned Its attention to the requirement 
of Fumran that the death penalty "could not be imposed under 
sentencmg procedures That created a substantial nsk that It would 
he inflicted in an arbitrary and capricious manner''Boi The plurality 
analyzed the Georgia capital sentencing scheme to determine if it 
created such a risk What the plurality found were procedures that 
mere equal to the fimzan test The pluralit) of the Court surnrnanr- 
ed its findings in this manner' 

The basic concern of Funnan centered on those defendants 
who were being condemned to death capriciously and arbitran- 
ly Under the procedures before the Court in that case. senten- 
cing authorities aere not directed to @.,e attention to the nature 
or circumstances of the crime committed or IO the character 
or record of the defendant. Left unguided. junea imposed the 
death sentence in a way that could an15 he called freakish The 
nen Georaa sentencmg procedures. by contrast. focus the ply ' s  
attention on the particularized nature of the crime and the par 
ticulanzed characteristics of the mdnidual defendant While 
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the jury is permitted to consider any awavat ing or mitigating 
circumstances. it must find and identify a t  least one statutory 
awavat ing factor before it may impose a penalty of death. In 
this way the jury's discretion LS channeled. 60 longer can ajury 
wantonly and f r e d a h l y  lmpose the death sentence; It is always 
circumscribed by the lepslative guidelines 

The plurality also noted. 

Moreover, to guard further against a Situation comparable to 
that presented in F u n a n .  the Supreme Court of Georgia com- 
pares each death sentence with the sentences imposed on 
similarly situated defendants to  ensure that the sentence of 
death in a particular case is not disproportionate. . [Tlhese 
procedures seem to satisfy the concerns of F ~ n n a n . ~ ~ ~  

In Woodson r; North Carolina, a case decided on the same day as 
Gmgg, the Supreme Court considered the constitutionality of the 
other legdative response to & m a n ,  a statute making the death 
penalty mandatoly for speclfied crimes.s1o The defendanh in this cme 
were tried and convicted of f r a t - d e p e  murder m North Carolina.311 
Under the North Carolina law at  issue, any person found guilty of 
fmt-degree murder was required to  receive a mandatory death 
sentence.311 In compliance with that law, the defendants were 
sentenced to death.815 No discretion on the sentence was allowed 
Reviewing this mandatory death penalty statute in light of the deci- 
sions m F u m a n  and Gregg, a plurality of the Court found that It 
violated the cruel and unusual punishment clause of the Canstitu- 
tion m three areas.3Lb 

First, relying on an examination of history and traditional usage, 
jury detemunatiom, and leg9sIative enactments to determine societai 
values, the plurality determined that the mandatory death penalty 
Statute conflicted with contemporary standards of decency318 The 
plurality surveyed the history of mandatory death penalty statutes 
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in America and found that the practice of sentencing to death all 
persons convicted of a particular offense has been rejecred as un- 
duly hanh  and unworkably riad ''31i K a t ,  the plurality assessedjurg 
determrnations and acove red  that for two hundred yean. Amencan 
jurors had. 'with some regularity. disregarded their oaths and re- 
fused to comiet defendants where a death sentence was the 
automatic consequence of a guilty verdict ''31s Finally the plurality 
examined legislative enactments and ascertained that. pnar to the 
Furman decision every state in the United States, as well as the 
Federal Government. had rejected automatic death penalty Statutes 
and replaced them m t h  dvcretionarg jury ~ e n t e n c m g . ~ ' ~  The plural,- 
ty of the Court concluded that "one of the most significant develop 
ments in our society's treatment of capital punishment has been the 
rejecti~n of the common-lau- practice of inexorably imposing a death 
sentence upon every penon convicted of a specified offense' 12n 

The second reason that the plurality provided for merturning the 
mandatory death sentence statute was "its failure to  praiide a con- 
stitutionally tolerable response to Furman's rejection of unbridled 
jury discretion m the mpoa tmn  of capital ~ e n t e n c m g " ~ ~ ~  North 
Carolina had contended that because its mandatary death sentence 
Statute ehmmated all the sentencmg discretion of the jury m a capmi 
case, It had complied with Furman's mandate.321 After reflecting 
upon the frequent o ~ ~ u r r e n ~ e  of jury nullification in mandator> 
death Sentence cases, however, the plurality rejected thls conten- 
t ~ o n . ~ ~ ~  The plurality reasoned that when jurors, deterred by the 
Seventy of the sentence automatically imposed. refused to conilct 
an  otherwise guilty defendant, they were exercising. m essence. 
unguided and unchecked discretion regarding who should be 
sentenced to death The impontmn of the death penair> then 
rested "on the particular jury's willingness to act 1awlessly"~z~ The 
plurality observed that no standards had been provided by the states 
mandatary death penalty statute "to guide the jury to Its inevitable 
exercise of the power to deternine which fmt -deaee  murderers shall 
live and which shail die 320 Furthermore. no means had been pro- 
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vided under the law to enable "thejudiciary to check arbitrary and 
capricious exercise of that power through a review of death sen- 
tenCes.''32' As a consequence, the plurality of the Court found that 
North Carolina's mandatory death penalty statute did not 'fulfill 
.%man's basic requirement by replacing arbitrary and wanton jury 
discretion with objective standards to  guide, reguianze, and make 
rationally reviewable the process for imposing a sentence of 
death."32B 

The third and final reason that the plurality gave for rejecting the 
mandatory death sentence statute was "its failure to allow the par- 
ticularized consideration of relevant aspects of the character and 
record of each convicted defendant before the imposition upon him 
of a sentence of death.''32s The plurality stated its position on this 
matter with unmistakable clanty. "(Iln capital cases the fundamental 
respect for humanity underlying the Eighth Amendment re- 
quires consderation of the character and record of the individual 
offender and the CLrcumstances of the particular offense as a con- 
stitutionaily indispensable part of the process of mflicting the penalty 
of death."s30 

In &herb (Stanislaus) 2. Louisiana a case decided by a plurality 
opinion on the same day as Gmgg and Woodson. the Supreme Court 
considered the constitutionality of another mandatory death penal- 
ty statute. this one promulgated by the State of Louisiana.331 The 
defendant in the case had been convicted of fmt-degree murder com- 
mitted in the perpetration of a robbery, and he was automatically 
sentenced under Louisiana law to death.332 Although Louisiana had 
adopted "a different and somewhat narrower definition of first- 
degree murder than North Carolina;' the Court found that this dif- 
ference was "not of controlling constitutional significance."333 The 
Court rejected the Imposition of the mandatory death sentence under 
Louisiana law as a violation of the cruel and unusual punishment 
clause, and in EO doing, It reiterated the three reasons Lt had earlier 
emressed in Woodson 834 
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First, the mandatoq punishment violated the evolving standards 
of decency "The history of mandatory death penalty statutes in- 
dicates a firm soc~eral view that iimitmg the scope of capital murder 
1s an inadequate response to the harshness and inflexibilit) of a man 
datory death sentence statute''335 Second, the mandaton sentence 
"plamly invites the juron to  disregard their oaths and choose a rer-  
dict for a lesser offense whenever they feel the death penalty E in- 
appropriare" [Tlhere are no standards praiided to guide thejur) 
in the exercise of its power to select those first~degree murderers 
who will receive death sentences and there 1s no meaningful ap- 
pellate review of the jur?'s decision' Lastly. the mandators 
sentence failed to provide a "meaningful opportunity for considera- 
tion of mdiganng facton" "The constitutional >ice of mandatory 
death sentence statutes-lack of focus on the circumstances of the 
particular offense and the character and propensities of the offender 
--IS not resolved by Louisiana's limitation of first-degree murder to 
various categories of killings ' ' 3 9 i  

The Supreme Court reconsidered the constitutimahry of the Loui- 
siana mandatov death penalty statute for first-deaee murder a year 
later m Robe?'& (Harryl t  Loa&iann 338 The specific issue in the case 
was whether a mandatory death sentence could be imposed far the 
first-degree murder of a police officer engaged m the performance 
of his lawful duties 31s Relying on Its holding in Roberts (Stamslaus), 
the Court, in a per curiam opinion, held that the death sentence 
violated the cruel and unusual punishmenr clause of the eighth 
a r n e r ~ d m e n t . ~ ~ ~ T n e  Court stated that "it 1s essential that the capital- 
sentencing decision allow for consideration of whatever mnigating 
CLrcumstances may be relevant to either the parricuiar offendpr or 
the particular affense"141 This concept applied even in the case of 
a first~deg-ee murder of an on-duty policeman 

To be sure, the fact that The murder victim was a peace of- 
ficer performing his regular duties may be regarded as an ag- 
graating circumstance There 1s a special interest 8n affording 
protection to these public servants who regularly must risk their 
lives m order to guard the safet? of other persons and proper- 
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ty. But it 1s incorrect to suppose that no miogatmg circum- 
stances can exist when the victim is a police officer341 

As a result of Louaana's mandatory death Sentence Statute failing 
to ailow "for consideration of particularized mitigating factom:' the 
Court found it unconstitutional 348 

When the Supreme Court in &egg heid that the imposition of the 
death penalty for deliberate murder was constitutional, the plurali- 
ty of the Court specifically elected not to address "the question 
whether the taking of the cnmmal's life IS a proportionate sanction 
where no victim has been depnved of life-far example. when capital 
punishment IS imposed for rape, kidnapmg, or armed robbery that 
does not result in the death of any human being."344 In 1977 the 
Court. m C o k  v. Georgia. considered the constitutionality of a death 
sentence imposed for the rape of an adult woman Ids Again, the case 
was decided by a plurality opiman The plurality of the Court ap- 
plied a two-part test derived from its PI~VLOUS decision m Gregg to 
determine if the death penalty under such cmumstances was cruel 
and unusual punishment 3 4 7  Cnder this test ,  "a punishment is 'ex- 
cessive' and unconstitutional if it (1) makes no measurable contnbu- 
tion to acceptable goals of punishment and hence is nothing more 
than the purposeless and needless imposition of pain and suffering; 
or (2) 1s grossly out of proportion to the severity of the ~ r i m e ' ' ~ 4 s  
hilure of either test renders a punishment unconstitutianal aln Ap- 
plying the test to the punishment of death imposed for rape of an 
adult woman, the piuraiity of the Court found that the punishment 
faded the second prong of the test by being grossly disproportionate 
to the crime.36o 

In making this finding, the plurality looked at historical evidence, 
iegislative enactments. and jury determmatmns. Of history, the 
plurality commented that "[alt no time in the last 60 yeam has a ma- 
jority of the States authorized death as a punishment for rape."ge1 

P6sM at 638 37 
"81d at 637 
"'Gregq Y Georgia 128 K S  153, I87 n 36 (1976) (opmlon of Sfeum. Powell and 

Sfereni J J )  
"'jCoker 5 Geoma 133 U S  584 f1977) ( ~ I Y T B I I I )  opm~on] 
""Y sf 586 fopinion of White J )  
#*.Id at  582 
""Id 

3"ld 
I"Id ar 683 

and 
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Of le@siati\'e enactments, the plurality observed that on12 one %ate 
Georaa, at the time the case was decided. authorized a death 
sentence far the rape of an adult Of jury determmations, 
the plurality a se r t ed  that "in the vast mqonty of [rape] cases, at 
i eat  !3 out of IO, juries have not imposed the death sentence''353 
'ib these facton, the plurality added LIS own judgment that death 
1s a disproportionate punishment for the crime of raping an adult 
woman and thus unmnstitutmnzi: 

Rape IS without doubt deserving of serious punishment, but in 
terms of morai depravity and of the injury to the person and 
to the pubhc, It does not compare with murder, which does in- 
volve the unjustified taking of human life We have the 
abiding conviction that the death penalty 1s an excessive 
penalty for the rapist who. as such does not take human life 

The next major Supreme Coun case to consider the death penalty 
was Lockett c Ohio. decided in 1978.355 At issue in h c k e t t  was an 
Ohio death penalty statme that required the trial judge to impose 
a death sentence for the offense of aggravated murder under ag- 
graTated circumsrances unless he found the emtence of one of three 
speclfied rnitigatlng f a c t ~ n . ~ ~ ~  As interpreted by Ohio's highest COUA. 

this Statute limited the facton to he considered in mitigation of the 
defendant's sentence to those three specified 35' In a plurality opin- 
ion. Chief Justice Burger decided that by limiting the range of 
mitigating factors to be considered by the sentencer, the Ohio statute 
violated the eighth and fourteenth amendments to the Canstitu- 
tion 

[Wje conclude that the Eighth and Fourteenth Amendments re- 
quire that the sentencer, m ail but the rarest kind of capital 
case. not be precluded from considering, as a mttigatzng f a r -  
tor, any aspect of a defendans's character or record and any of 
the circumstances of the offense that the defendant proffen 
as a basis for a sentence less than death 

Gwen that the imposition of death by pubhc authority is sa pro- 
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foundiy different from ail other penalties, we cannot avoid the 
conclusion that an individualized decision IS essential in capital 
CaEeS.SbO 

[A] statute that prevents the sentencer m all capital cases from 
giving independent mitigating weight to aspects of the defen- 
dant's character and record and to circumstances of the offense 
proffered in mitigation creates the risk that the death penalty 
will be imposed in spite of factors which may call for a less 
severe penalty. When the choice u between Life and death, that 
risk 1s unacceptable and mcompatibie with the commands of 
the Eighth and Fourteenth Amendments.361 

From these statements, the plurality of the Court in hcke t t  made 
it clear that in order to meet the demands of the Constitution. "a 
death penalty statute must not preclude consideration of relevant 
mitigating f a ~ t a n . " ~ ~ '  

in  1982, in the case of Eddiws v Oklahoma, the Supreme Court 
further defined the LOckett rule concerning mitigation evidence in 
death penalty cases sBs In Eddings a sixteen-year-old defendant was 
convicted af the first-desee murder of a p ~ h c e m a n . ~ ~ ~  At the senten- 
cing healing the defense presented evidence to show the defendant's 
troubled and violent family upbringing and his general emotional 
d m t ~ r b a n c e . ~ ~ ~  In imposlng the death penalty, the trial judge refused, 
as a matter of law, to consider this mitigation evidence s88 The 
Supreme Court held that by placing limits on the mitigation evidence 
he would consider, the trial judge violated the h e k e f t  rule: "Just 
as the State may not by statute precisde the sentencer from con- 
sidering any mitigating factor, neither may the sentencer refuse to 
consider, as a matter of law, any relevant mitigating e~idence."3~' 

In Enmund 0. Florida the Supreme Court, much as It did in Coker, 
considered whether the death penalty was a constitutionally valid 
purushment in a case where the defendant "neither took We, attemp- 
ted to take hfe, nor intended to take life."30BB Whereas in Coker the 

"'Old sf 606 
"'Id 
pasid ai 608 
J'aEddmgs L, Oklahoma 456 I S  104 (1982) 
"b'ld at 105-06 
""Id at 107 
"'Id at 109 
aa71d 81 113-14 
""Enmuad v Florida 158 C S 782 787 (1981) 
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offense in issue was rape the offense in Enmund 4 8 5  felony 
murder36g The facts in hmund  showed that the defendant u a i  
sentenced to death under Florida's felons murder statute for heing 
the dnxerof thegetaway car inanarmed robber) that ended I" t i l  
m u r d e r ~ . ~ ' ~ T h e  defendant did not kill.  attempt to kill or intend 
participate m or facilitate a murder3" The Court stated that the 
record supported no more than the inference that [the defendant) 
was the person in the car by the side of the road at the time of the 
killings waiting to  help the robbers escape''37i In YEW of these c ~ r -  
cumstances, the Court held that the imposition of the death penalty 
was disproportionate to the offense committed and thus wolated the 
cruel and unusual punishment 

To support its holding the Court looked to legislative enactments 
andjury determmations in the area of felony murder and to Its own 
judgment The Court found first that only a small percentage of states 
had laws that allowed the death sentence "to be imposed saleiy 
because the defendant somehow participated in a robbery in the 
course of which 8 murder was committed ' ' 3 7 4  Next. it found 'over- 
whelmmg" evidence that American JWES had ' rejected the death 
penalty m cases such as this one where the defendant did not corn 
mit the homicide. was not present when the killing took place and 
did not participate in a plat or scheme to murder. 

In voicing Lts own judgment. the Court said. ' ' [a le  ha\e the abiding 
conviction that the death penalty 1s an excess~ve penalt) for the 
robber who. as such, does not take human life."37b The Court was 
not convinced that either of the two principal social purposes served 
by the death penalty. retribution and deterrence of capital crimes. 
would be advanced by imposing the death penalty on someone who 
did not kill or intend to klll Q77 Relylng on Its oanjudgmnent and those 
of the legislatures and JUES the Court concluded that the eighth 
amendment did not permit the imposition of the death penalt) on 
a defendant "who aids and abets a felons m rhe course of which 
a murder IS committed by ochers but who does not himself kill. at-  
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tempt to kill, or intend that a kdhng take place or that lethal force 
will be employed " 3 7 8  

F i r e  yean after the Enmund decision, the Supreme Court in Tison 
li Arizono considered once again the imposition of the death penal- 
ty in a felony murder case.318 Before frammg the issue in Tison, the 
Court restated the holding of Enmund in terms that established the 
outer boundaries of that decision. 

h m u n d  explicitly dealt wtth two distinct subsets of all felony 
murders in assessing whether Enmund's sentence was dispro- 
portional under the Eighth Amendment 4 t  one pole was En- 
mund himself: the minor actor in an armed robbery, not on the 
scene, who neither intended to  kill nor was found to have had 
any culpable mental state Only a ma11 minority of States even 
authorized the death penalty in such circumstances and even 
within those jurisdictions the death penalty was almost never 
exacted for such a crime The Court held that capital pumsh- 
ment was disproportional in these cases Enmund also clearly 
dealt with the other polar case. the felony murderer who ac- 
tually killed, attempted to kill, or intended to  kill. The Court 
clearly held that the equally small minority of jurisdictions that 
limited the death penalty to these crcumstances could contmue 
to exact It in accordance with local law when the circumstances 
warranted.s8o 

In 7kon the defendants had been convicted af felony murder and 
sentenced to  death, but their cases did not fall within either distinct 
subset of felony murder discussed in Enmund; them cases fell in be- 
tween the Enmund The facts in Tison indicated that the 
defendants had not evidenced an intent to kill, but that they had 
been major actors in a felony in which each knew death was likely 
to occuraa2The Coun defined the issue in the case as "whether the 
Eighth Amendment prohibits the death penalty in the intermediate 
Case of a defendant whose partidparion Is m a p  and whose mental 
state IS one of reckless indifference to the value of human life''3g3 

To resalie this issue, the Court first examined state felony murder 
This examination laws and state judicial decisions after Enmund 
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revealed that a substantial number of state legislatne enactments 
and state court opinions had authorized the death penalty far the 
cnme of felony murder, wen ~n the absence of an intent to kill. where 
the defendant's participation in the felony was mqor  and the 
likelihood of a murder occurring during the felony was high The 
Court then determined that "reckless disregard for human life im- 
plicit m knowingly engagmg in cnminal activities known to carry 
a gave nsk of death'  represented the "highly culpable mental s a t e  ' 
necessary to Support a capital ientencmgjudg'mnent Considering 
all of these facton. the Court concluded that the cruel and unuiual 
punishment clause did not prohibit the ~mpoanon of the death penal- 
ty as disproportionate in the case of a felony murder conviction of 
a defendant whose participation in the felony committed was major 
and whose mental state was one of reckless indifference to human 
life 

When the Supreme Court rendered Its decision !n Woodson in- 
validating a first-degree murder mandatory death penalty statute 
the plurality of the Court, in a footnote, specifically expressed no 
opinion regarding the constitutionalit) of ' 'a  rnandatoc death penal- 
ty StarUte llmited to an extremely narrow category of homicide. such 
as murder by a prisoner serving a life sentence, defined in large part 
in terms of the character or record of the offender."388 When the 
Court m Roberts (Harry)  invaiidared a mandatory death sentence 
imposed for the first-degree murder of a policeman. the Court. in 
another footnote "reserve[d] again the question whether and in 
what CrcumStances mandatory death sentence statutes may be con- 
stitunonaily applied to prisonen semng  life sentences ''3is One mare 
time, ~n Lochetf c Ohio, the pluralit) of the Court. ~n yet another 
footnote. specifmil) "expreis[ed] no op~oion a5 to whether the need 
to deter certain kinds of homicide would justify a mandator) death 
Sentence as. for exampie when a prisoner-or escapee-under a life 
sentence E found guilty of murder"300 FmalI>, in 198 i ,  in the case 
of Sumner u Skuman, the Court confronted the 1 s s ~ e . ~ ~ ~  

The defendant m Sitmner 1 Skuman was a prison inmate in 
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Kevada who had been sentenced to life imprisonment without the 
possibility of parole for f m t - d e g e e  murder.SBZ Whlie senring his 
sentence, he killed another prisoner and was convicted of capital 
murder.383 Under Nevada law. proof of two elements established 
capital murder: "(1) that [the defendant] had been convicted of 
murder while in prison and (2) that he had been convicted of an 
earlier criminal offense which, a t  the time committed, yielded a 
sentence of life imprisonment without the possibility of parole."384 
Once coniicted. the defendant. by operation of law, was automatical- 
ly sentenced to death, no individualized sentencing procedure was 
conducted.38s Conviction "precluded a determination whether any 
relevant mitigating circumstances justified imposing on him a 
sentence less than death.''38a The Supreme Court appmsed this man- 
datory death sentence and found that it violated the cruel and 
unusual punishment clause of the eighth 

In rejecting the mandatory death sentence, the Court pointed to  
three factomSBs Fust, the Court declared that the mandatory senten- 
cing statute failed to provide the individualized sentencmg considera- 
tion necessary to a capital c a ~ e . ~ * ~  The Court reasoned that the "two 
elements of capital murder [did] not provide an adequate basis on 
which to determine whether a death sentence is the appropriate 
Sanction in any particular case.''400 Quoting C n g g  the Court stated 
that the principal opinions in that case, Woodson, and Roberts 
(Stadslaw) established that m capital cases, "it 1s comtitutiomll~ 
required that the sentencing authority have information sufficient 
to  enable it to consider the character and mdividual arcurnstances 
of a defendant prior to  imposition of a death s e n t e n ~ e . ' ' ~ ~ ~  Then, 
quoting Lockett, the Court asserted that in death penalty cases, a 
sentencing authority must be allowed to  consider ''as a mitigating 
factor, any aspect of a defendant's character or record and any of 
the circumstances af the offense."4o2 In the case of a life-term in- 
mate convicted of murder, the Court identified several posable 
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mitigating circumstances that could be considered, such as the nature 
of the life-tern offense. the facts surrounding the murder, the defen- 
dant's characrer, his age. and his moral culpability m3 Because none 
of these factors could be presented to the sentencer under Xevada's 
mandatory sentencing law, the Coun felt compelled to in\ alidate it 
'Although a sentencing authority ma) decide that a sanction less 

than death IS not appropriate in a particular case. the fundamental 
respect for humanity underlying the Eighth Amendment requires 
that the defendant be able to present any relevanr mmgatmg evi- 
dence that could justify a lesser sentence. '(04 

Second. the Court determined that a mandatory death sentence 
for a life-term inmate who commits murder was "not necessary as 
a deterrent ' or justifled because of the State's retribution in 
t e r e s  ''io6 The Court emphasized that both deterrence and retribu 
tion are equalis well served b) a non-mandatory guided-discretion 
capital statute as they are by a mandatory one "[AI Me-term in- 
mate does nor evade the ~mpoanon  of the death Sentence if the 
sentencing authority reaches the conc1usmn, after mdnidualized 
consideration that the inmate merits execution by the 

 ina all^-, ~n a foornote, the Court contended that invalidating the 
mandaton sentencing statute would ehmmate the problem of passl- 
ble jur) nullificatmn. 

If a jury does not believe that a defendant merits the death 
sentence and i t  knows that such a senrence w11-111 automatlcall) 
result If IT convicts the defendant of the murder charge. t h e J u n  
may disregard its mstructmns in determining guilt and render 
a verdict of acquittal or of guilts of only a lesser included of 
fense The situation presented by a iife-term inmate may pre- 
sent another jury nulldicatmn problem If the Jury beheies that 
the only manner of punishing a life-term inmate would be ex- 
ecution In such circumstances undeserved COnViCtlOnS for 
capital murder could result Although the jury may believe that 
the defendant 1s guilty only of manslaughter, It might still can- 
vict of the greater offense because the jurors believe there 1s 
no other means of punishment The guided-discretion Statutes 
that we have upheld, as well as the current 'Vevada Statute. Pro- 
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vide for bifurcated trials in capital cases to avoid nullification 
problems Bifurcatmg the tnal mto a guilt-determmation phase 
and a penalty phase tends to prevent the concerns relevant a t  
one p h a e  from mfectmgjury dehberatmns during the other.40r 

In conclusion, Sum- 2. Shuman stands for the proposition that 
the Supreme Court Uill mis t  on individualized sentencing in a capital 
case An exception will not be permitted even in the c a e  of a life- 
term inmate, with no possibility of parole, who has committed 
murder.4oe 

B. COURT OF MILITARY 
APPEALS PRECEDENT 

Although the Court  of Military Appeals has never decided the 
validity of the death penalty procedures under the 1984 Manual for 
Courts-Martial, m L'nited States u Matthew a pre-1984 Manual death 
penalty case, the court held that Supreme Court capital sentencing 
precedents are applicable to the military justice system unless there 
LS a mihraly necessity for a d a t ~ n c t m n . ~ ' ~  The court phrased Its posi- 
tion in these t e rns .  

Since a sewicemember IS entitled both by [article 551 and under 
the Eighth Amendment to protection against "cruel and 
unusual punishments," we shall seek guidance from Supreme 
Court precedent as to the significance of this protection in 
capital cases. However, we recognize that ,  since in many ways 
the miiitan community IS unique, there may be cmumstances 
under which the rules governmg capital punishment of ser- 
vicememben will differ from those applicable to civilians. This 
possibility 1s especially great with respect to offenses  commit^ 
ted under combat conditions when maintenance of discipline 
may requm swift. severe punishment, or m violation of the law 
of war, e.g. spying 

According to the Court of Mihtary Appeals, then, the sentencing stan- 
dards established by the Supreme Court for capital cases must be 
followed in all courts-martial, except those m which a specific 

n 17 
at 2728.27 

ited Slates ,, \ latlheui Ifi M J 354 (C M 4 1083) 
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53 



MILITARY LAW- REVIEW [Vol 127 

military reason. such as combat cond l tms  or war, warrants the ap 
phcabilit) of other, perhaps lower, standards In the normal capmi 
case, the Court of Military Appeals follows Supreme Coun guldanc? 
and requires that "the sentence must be lndlvldualmd as to the 
defendant and the wntenmng nuthonty muit derail ipecifli factor, 
that support the imposition of The death penaltg in the particular 
case."*L3 As discussed earher, these requirements h a w  been mstltuted 
m the 1981 Manual for Courts-Martial for all capital offenses. except 
spying 

IV. CURRENT INTERNATIONAL LAW 
Prior to applying the judicial precedent to the mandator: death 

sentence for spying under article 106. It 1s necessar) f m t  to examme 
the international arena to determine what punishment E appropriate 
for spying International law commentators since Bluntschli in the 
late 1800's have generally agreed that while death usually 1s an 
authorized punishment for spying, It  certainly E not a mandatary 
one In the opinion of Bluntschli, death should be a punishment 
for spying only ' 'as an extreme measure in the most aggravated 
case ''41G He believed that in the modern age spying ''E treated more 
leniently. and a milder punishment. generail) imprisonment. IS now 
imposed ' ' d 1 6  Oppenherds International Lau expresses the same 
thought. but m much simpler terms "The usualpunishment fa) sp) 
mg 1s hanging or shooting. though less severe punishments are. of 
course. admissible, and are sometimes inflicted "(11 I!?zeaton's In& 
natzonol hum echoes the identical sentiment: "A person found gull 
ty of espionage may be hanged or shot. but smaller punishments ale 
sometimes imposed ''u Also. Lauterpacht. writing In the Brrtish 
Yearbook qilzternotzonnl Law has called for the "humanization of 
the law relating to the punishment of spies"*Lo And. Stone, in hia 
treatise on Lege1 Controls ojlntrrnetzonal Conflict. writes of the 
need to mitigate the harshness of the death penalc) for spying and 
he accepts "Bluntschii's eloquent plea that the death penait) for 
spies should be limited an15 to the grater C~S~S''~?'' 
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Lawrence, m h a  treatise The P n m p l e s  oflnfernational Law., best 
summarizes the modern international view on the punishment for 
spying by distmgmshmg, as did Wmthrop, between the honorable 
and the dlshonorabie spy and the punishment each warranted: 

The customary law on the subject of spies allows commanders 
to use them, and to evoke the services they render by the pro- 
mise of rewards. But too often the taint of penonal dishonor 
is held to attach itself to them indiscrimmarely, whereas in reah- 
ty they differ from one another as coal from diamonds 
Considerations such as ['disdaining rewards,' 'disregarding 
danger,' and acting from a 'pure spirit of patriotism'] should 
serve to mitigate the harsh judgments sometimes pronounced 
on spies as a class, as if they were all alike. It LS impossible to 
amve a t  any reasoned conclusions unless we distmguish . be- 
tween those who carry devotion and patriotism to the point of 
risking their lives in cold blood and without any of the excite- 
ment of combat, in order to obtain within the enemy's lines r- 
formation of the utmost importance to their country's cause, 
and those who betray the secrets of their awn side for the sake 
of a reward from its foes The first are heroes, the second are 
traitom; and it LS the height of iryustice to visit both with the 
same condemnation. Military reasons demand that the nght to 
execute spies, if caught, should exist, but unless considerations 
of safety imperative13 demand the infliction of the last penal- 
ty. a general should commute it into irnpnsonment 421 

In addition to the opinions of commentaton reference to the 
Geneva Conventzon Relative to the PTotection of Civilian &mons in 
7 h e  oJ War also supports the view that the death penalty 1s not 
mandatory for spying.4ZZ Article 68 of that cornention contains the 
only mention of punishment for spying in any of the four Geneva 
Conventions or. far that matter. in any modern international a g ~ e e -  
ment.'Zs Paragraph 2 of article 68 provides. 

The penal prorisions promulgated by the Occupying Pouer 
in accordance with Articles 64 and 65 may impose the death 
penalty on a protected penon only in cases where the person 
1s guilty of espionage, of senou acts of sabotage against the 

"IT Lawrence The Pnnciplei of lnfernati~nal Lar  488-500 (7th ed 1824) 
"'Gene58 Comenuon Relative to the Proreefion of Civilian Fernons inTlme of U-ar, 

Aug 12 1918 6 U S T  3 6 1 6 , T l A S  \ a  3365 7 i U N T S  287lhereinafIerGeneva 
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military installations of the Occupsing Power or of intentional 
offences which have caused the death of one or more persons, 
provided that such offences here pumshabie by death under 
the law of the occupied terntory ~n force before the occupa 
tion began 424 

What this paragraph means 1s that "an occupying power may not 
sentence a [civilian] to death for espionage, unless such an offense 
were punishable by death under the law of the occupied territory 
III force before the occupation began."4z5 Mare Importantly. however, 
the paragaph srrongly implies that not only IS death not required 
as a mandatary punishment for spying under mternational law, but 
also m certain jurisdictions spying 1s not even a capital offense. Kot 
surprisingly, this paragraph was unacceptable to che United Srates. 
and in ratlfying the convention, it made the following reservation 
to the paragraph "The United Stales reserves the nght to impose 
the death penalty m accordance with the provisions of Alticle 68, 
paragraph 2.  without regard GO whether the offenses referred to 
therein are punishable by death under the iaw of the occupied ter 
ritory a t  the time the occupation begins"426 Despite the U S  reser- 
vation. the acceptance of the paragraph by the l a s t  maJoritr of 
swa tones  to the convention affords the paragraph international law 

Thus, from this treaty provision and the consensus of in- 
ternational law commentators, I t  appears clear that the death penalty 
for spying, although generally authorized, should in no sense be can- 
sidered mandatory 

V. APPLICATION OF SUPREME COURT 
PRECEDENT 

The first question to be answered from Supreme Court precedent 
is whether the offense of spying warrants capital p u n ~ s h m e n t . ' ~ ~ l t  
determine If  a punishment 1s disproportionate to an offense com- 
mitted and hence a vmiation of the cruel and unusual punishment 

"'Id 
*sE>l Greenspan, The Modern Lan of Land Varfare 328 (1850) 
"'GeneiaCon\enfionNa I \ ' 6 L S T  3516 3660 T I h S  ho  3365 7 3 K Y T S  287 
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clause, the Supreme Court's method of analysis employed in Gregg, 
Coker, EnmzLnd, and Tison must be applied.428 F in t ,  under contem- 
porary standards of decency, is the punishment of death considered 
an  inappropriate sanction for the crime of spying?4a0 The answer to 
that question is an unequivocal no International law has authonz- 
ed the imposition of the death penalty for spymg since that law was 
initially codified,431 and the U.S. Congess has authorized the death 
penalty for spying since 1776.431 Second, does the punishment of 
death fail to make a measurable contribution to  the acceptable goals 
of p~mshment?~33 No. Both the goals of deterrence and retnbution 
are applicable to support the death penalty for spying. The death 
Sentence will surely pve  a potential spy pause to consider his ac- 
tiom prior to volunteeling for such a mmsmn, and death is considered 
an  appropriate reward far a spy who betrays his own country. Finai- 
ly. is the death penalty gossly out of proportion to the severity of 
the offense04s4 Again, the response IS no. Because the end result of 
s p y q  may be the loss of a battle, an  amy, or a war, the consequences 
of the offense certainly warrant an extreme punishment such as 
death. By finding a negative response to all of these three questions, 
the Supreme Court would hold that the death sentence for spying 
1s constitutional and not a violation of the cruel and unusual punish- 
ment clause of the eighth amendment. 

The second question to answer from Supreme Court precedent 1s 

whether a mandatory death sentence upon conwetion of the offense 
of spying 1s p e r m m ~ b l e . ~ ~ ~  Based on the cases of Woodson, Roberts 
(Stonislaus). Roberts (Hang] ,  Lockeft, Eddings. and Sum-, the 
answer to  this question is that the mandatory death sentence is un- 
constitutional. Fint.  the Supreme Court has determined that man- 
datory death penalty Statutes confhct with contemporary standards 
of decency 438 Second, the Court has held that as a consequence of 
jury nuliification in mandatory death cases. juries have exercised 
unguided and unchecked discretion regarding who should be 
sentenced to death 4Q7 Such arbitrary and wanton jury discretion f a h  
the b a s i c f i m a n  requirement that there be objective standards to 
guide thejury ~n a capital sentencing decision. Third, the Court has 

**'%e mpm text weompanymg note8 208-306. 344-54 & 368 87 
* w e t  mpm text %eeompanymg notes 260 76. 298 300 & 303 
'"See supra text accompan)1"8 notes 63-102 & 414-27 
'"Ser am text Becompanying nates 18-59 
'"See mpm text accompanying notes 208-301. 304, 341-48 & 355 
"*See supm text accompanvmg notea 298 302 305. 344-64 & 368-87 
'"'ser m m  text ~ ~ e o m ~ a n v i n L  notes 310-43 & 388-409 
','See su& text accom&ng notes 310 20 & 335 
'"See mpm text accompanying nares 321-28. 336 & 407 
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rejected mandatory death sentence statutes because they fail to allow 
the sentence1 to consider the relevant aspects of the character and 
record of the offender and the Circumstances of the offense prior 
to imposing the death penalty The defense must be w e n  an op- 
portunity to present all relevant mitigating facton to the sentencer, 
and the sentencer must consider them m deciding on an appropriate 
punishment Finally. the Court has held that mandatory death 
sentences are not necessar) as a deterrent or justified because of 
a retribution interest The Court reasoned that deterrence and 
retribution are equally well served by a non-mandatory guided- 
discretion capital statute as by a mandatary one."> The death penalty 
can be awarded under either type of statute 

Thus, the Court has written fairly unmistakable language that 
mandatory death sentence statutes are unconstitutional. And. as long 
as apdicml proceeding IS required to deterrnme guilt before  punish^ 
ment 1s Imposed, no reason of military necessity can saw the mam 
datory death sentence under article 106, UCMJ Tv paraphrase the 
Court in Sumner L Shuman, even under a non-mandatory sentenc~ 
mg statute a spy wlll not be able to evade the imposition of the death 
sentence if the sentencing authorit) reaches the conclusion. after 
individualized consideration. that he merits execution 

As noted earlier, the analysis to the 1984 Manual for Courts-Martial 
cites three reasons for treating the offense of spying differently on 
sentencing from other capital offenses."2 None of these reasons, 
however, affect the conclusion that the mandatory death penalty pro- 
vmon 1s unconstitutional. 

The first reason @\en in the anal)sis IS that Congress recognized 
that no separate sentencmg determmatmn bras required for the of- 
fense of spying Yet, despite this congressional recommon the 
President in promulgating the 1981 Manual, rejected it by requir- 
ing a separate sentencing hearing for every capital offense. tu in- 
clude spying (/* Also. as previously discussed. It 1s not entirely clear 
that Congress actually intended the absence of a separate sentenc- 
ing hearing far the offense of By providing ~n article 
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52(b)(l), UCYJ, that "["la person may be sentenced to suffer death, 
except by the concurrence of all the members of the court-martial.' 
Congress seems to mply that B sentencing proceeding should be con- 
ducted even for the offense of spying.446 

The second reason given m the anaiysis 1s that the Supreme Court 
has not held that a mandatory death penalty is unconstitutional for 
all offenses.447 In support of this reason, the analysis references the 
Supreme Court case of Roberts (Hawy) and the Supreme Court's 
reservation m that case of the question whether a mandatory death 
sentence may be constitutionally imposed for a murder committed 
by a prisoner serving a life sentence With the recent opinion of 
the Court in Sum- v Shuman resolving this ISSUB against the man- 
datory death penalty, the authority supporting the second reason 
has ~ a l u s h e d . ~ ~ ~  The reasoning of the Court m that case strongly sug- 
gests that a mandatory death penalty far any offense is uncanstitu- 
tional 

The final reason gwen in the analysis is that the death penalty has 
been the only penalty for sppng in wartime since 1806 m Thw reason 
i s  not substantiated by the facts. As noted in the earlier discussion 
of the historical background of the offense of spying, the spy offense 
set out from 1862 to  1950 in the Articles for the Government of the 
Navy of the United States did not mandate a death sentence In- 
stead, the Navy spy offense gave a court-martial the option to award 
death or "such other punishment" as It deemed appropriate 4 L S  In 
addition, as previously discussed, internananal law commentators 
since the late 1800's have agreed that, although the imposition of 
the death penalty for spying was authorized. less severe punishments 
were permitted 

None of the reasons cited by the analysis support making an ex- 
ception to the Supreme Court precedent against mandatory death 
penalty statutes. And, in V L ~ W  of the reasoning of the Supreme Court 
in Sumner v Shuman, no military necessity will authorize a man- 
datory death sentence 
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VI. CONCLUSION 
Short15 after valunteermg for h a  mission of spying on the British. 

Captain Kathan Hale discussed his decision with a fellow officer and 
fnend. Captain William Hull m In his m e m o m  Captain Hull wrote 
of his final meeting with Captam Hale 111 terms that express the feel- 
ing of the time for the act of spying 

He asked my candid opinion I replied that It was an act which 
involved seriou6 consequences, and the propriety of It was 
doubtful. and though he viewed the busmess of a spy as a d u ~  
ty, yet he could not officially be required to perform 11, that 
such a service was not claimed of the meanest soldier, though 
many might be wilhng. fa, a pecuniary compensat~on to engage 
in Lt, and as for himself. the employment was not ~n keeping 
with his character. His nature was too frank and open far deceit 
and disguise, and he was mcapable of acting a part equally 
foreign 10 his feelings and habits Admmmg that he was SUP-  
cessful, who would wish success at such a price’ Did his c o u n ~  
try demand the moral degradation of her sons, to adTance her 
Interests? 

Stratagems are resorted to in war, they are feints and e x a ~  
sions. performed under no disguise; are famihar to commanders, 
farm a part of their plans, and considered in a military view- 
lawful and advantageous The fact with which they are ex- 
ecuted exacts admiration from the enemy But who respects the 
character of a spy, assuming the garb of friendship but to betraf 
The very death assigned him is expressive of the estimation in 
which he E held As soldiers. let us do our duty in the field. 
contend for our leginmate rights and not stain our honor by 
the sacrifice of integit) And x h e n  present eients. w-ith all 
their deep and exciting Interests. shall have p a s e d  m a ) ,  ma? 
the bluah of shame never arise. by the remembrance of an un 
worthy though successful act. in the performance of which we 
were decened by the belief that it was sanctioned by 11s ob- 
ject I ended by saymg that. should he undertake the enterprise 
his shorn. brighr career would close with an ignommlous 
death *bo 

Captain Hull’s final words were prophetic for Captam Kiathan Hale 
He died an ignominious death at  the hands of his enemies Under 
ciirrent rnihray law. Captain Hale would face a similar fate if he \\ere 
convicted of spying under article 106. LT!d-mandarary death 
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In light of recent U S  Supreme Court decumns rejectmg mandatoly 
capital punishment, however, the mandataly death provision in ar- 
ticle 106 is certainly unconstitutional. A s  such. article 106, UCMJ, 
should be rewritten to  change rhe phrase "shall be punished by 
dea th '  to either "shall be punished by death or imprisonment far 
Me a5 a court-martial may direct'' or "shall be punished by death 
or such other punishment as a court-marriai shall direct." The 1984 
Manual for Courts-Martial should then be revised to include the of- 
fense of spying within the capital sentencing procedures currently 
m effect for all other capital offenses under the UCMJ. This would 
require the members to hear all the mitigating evidence offered by 
the defense at a sentencing hearing, to vote on sentence, and to find 
the existence of a specified aggravating factor prior to imposing the 
death sentence 

In the c a ~ e  of Captain Nathan Hale, rhe memben of a court-martial 
would undoubtedly hear of his good character, and they would see 
him as a patriotic brother-in-arms. not as a mercenary soldier or a 
traitor to  his country As a result, the memben may vote chat life 
impnsonment LS a more appropriate sentence than death. Assum- 
ing that Capram Hale's counterpart, Major Andre, is also imprisoned 
for life, a prisoner exchange could later be arranged by the opposing 
counrnes. Captain Hale and Major Andre would then return home 
as living, honored heroes 

The aforementioned scenario is not so farferched. A recent, slmllar 
situation was described in the Cowressional Record as follows: 

In 1962, the United States swapped a KGB colonel, Rudolph 
Abel. for Francis Galy Powers, a U-2 pilot who worked for the 
CIA William Donovan, Abei's defense attorney, argued during 
his trial that Abel should not be sentenced to death because 
it might be pasable to swap Abel for an American later. 
Donovan told the sentencingjudge that ' *  * ' it 1s possible that 
m the foreseeable future an American of equivalent rank will 
be captured by Soviet Russia or an ally; at such time an ex- 
change of prisonen through diplomatic channels could be con- 
sidered to be in rhe best interest of the United States' ' Donovan 
proved to be right. Because the judge did not sentence Abel 
to death, the United States was able to trade him far Gary 

Thus, in today's world, Captain Hale and Major Andre would live 

POWHS 5 yean i a t ~ 4 5 7  

"'I Cong Re? S10,349 (dad) ed July 30 1881) 
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WEAPON SYSTEMS WARRANTIES: 
UNLEASHING THE GENIUS IN 

AMERICAN INDUSTRY? 
by Major William R. Medsger- 

I. INTRODUCTION 
The Department of Defense Authorization Act of 1885' requires 

the Department of Defense to mclude wananties m all major weapon 
systems contracts after January 1, 1986.ZThe pnme cantractor must 
warrant that the weapon system is free from all workmanship and 
material defects, that It conforms to the desigm and manufactunng 
specifications stated in the contract, and that it meets the essential 
performance requirements established for the weapon System If 
any of these warranties are breached, the contractor is held finan- 
cially responsible.' 

This article will first examine the evolution of this statutow war- 
ranty requirement. Second, n will discuss the specific requirements 
that the statute and the implementing regdatiolls impose Third, the 
article will examine the intricacies of drafting warranty clauses and 
will offer practical suggestions far negotiating the terms of these 
clauses Finally, this article will provide some observations on the 
effectiveness of weapon system warranties. This article focuses 
prmanly on the Department of the Army's implementation of the 
warranty requirements. 

'Judge Advocate General 1 Corps Cumntl? assigned BI a Contract Law A t f o m e ~ .  
U S Arm) M i d e  Command. Redstone Amend Alabama Formerly aulmed a! Cam- 
mand Judge Mvocate, U S  hlmv meld Station Simp, Turkey, 1881-1886 md Deferu? 

1982 I885 Platoon Leader 11th Slgnd Group Fort Huachuca Aniona 1876-1878 
B.S , Lruted States Mllitan Academy. 1976, ID , A m n a  Stare Uluirrury,  1982, L L M 
(Honor Graduate). The Judge Adroesfe General'r School, 188i Author of Category 

at LO Member of the ban of the E S Supreme Court. the S C o u n  of M i l i t s r s  Ap- 
peals. the I2 S .Amy Coun of MIIIIBT Revier and the State of Aniona 

couniei and ~ e g d  A J I M ~ ~ C ~  orfleer me InfanrT center,  F O ~   enr rung. ~ e o r g a  

I I ~ ~ ~ S ~ ~ P  condittons ~ ~ ~ t ~ i ~ ~ ~  cm-~s. me bwYer, 1988 

IPub L No 98-625, 98 Stat 2192 (1081) 
"Pub L So 98.525 5 1234 98 Stat 2392,  2601-03 (1984) (codified at 10 L S C  5 

2403 (Sum V 198ill The statute uses rhe term iu~ranfee  This mle le  refen to 
guarantees a! warranties because this IS the more common legal termmalog) 

p10 U S  C # 2403(b)(l) (3)  (Supp V 1887) 
'id 5 2403(bX4) 
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11. EVOLUTION OF THE WARRANTY 
REQUIREMENT 

A .  DOD APPROPRIATIONS ACT OF 1984 
The forerunner of the present aarranty requirement was includ- 

ed m the Department of Defense Appropriations Act of 1984 That 
Act proscribed the expenditure af federal funds far the procurement 
of any weapon system after December 3.  1983 unless rhe contrac- 
tor provided written warranties cotenng the weapon s)stem BThe  
prohibition was not limited solely to the expenditure of funds a p ~  
propriared by the 1984 Act. It applied also to funds appropriated b) 
any past or future congressional legxlation.' 

The Act required two distinct warranties. First the contractor had 
to warrant that the weapon system and Its components were designed 
and manufactured to canform to the government's performance re- 
quirements. Second, the contractor had to warrant that the system 
and its components were free from defects in materials and 
workmanship that could cause the srstem to fail to conform to those 
performance requirements In the event of a breach of either war- 
ranty, the contractor was to promptly correct the deficiencg at no 
cost to the government *If the contractor failed to promptly r epa r  
or to replace the defective parts, the government could obtain the 
repsirs from another source and recover those costs from the con- 
tractor>@ 

This pro~ismn was enacted in response to Congress s contmuing 
awareness that miyor aeapon systems u w e  conscantly fahng despite 
the enormous cost necessary to design and produce the weapons 
The initiator of the prov~smn, Senator Mark Indrews. stated that 
the purposes of the warranrg pronsmn here "to unleash the genius 
m .4mencan industry and to make sure that sloppy and faulty designs 

,Pub L No 58 212 97 Stat 1121 (1983) The Department of Defense Appmpna 
Uonr Act of 1583 8- the fint attempt by Congreia t o  requrre uarranliei That Act 
reqmrer that all future purchiues of the drernate or ne- model fighrer arcraft engne 
include warranties that the aliciafr engnei w ~ l l  perform at not lees than 3 000 r a ~  
riealcyelerPub L No 97-377 g797.06Scat 1830. 1865(1982l(repnnredat IOL'SCA 

2301 note (Uesl Supp 1989)) 
T u b  L No 58-312. 5 784. 57 Stat 1421. 1461 65 (1983). repprated by Department 

'Pub L No 88 212. 5 784(a) (d). 97 Stat 1421 1434 53 (19831 
#Id 9 794(aK1) (2) 9: Stat sf 1 

5 784(a)(3)(). 8 
'old 3 794((a)O)(B) 8 

af Defense Appropriations Act of 1985 5 1334(bXl) 58 Stat 2452 2601 (15611 
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do not go into production a t  high costs t o  the taxpayer and, even 
worse, jeopardize the lives of our fighting men who rely on these 
weapons systems"" Senator Andrews likened these warranties to 
those provided routmely m the commercial sector, and he believed 
that warranties would have the same beneficial effect on weapon 
systems as they have had on the quality of goods in the commercial 
sector?l Senator Andrews beheved that putting responslbihty through 
the use of warranties squarely on American manufacturers would 
be the best wa? to stop slipshod quality in United States weaponry13 

B. DOD's OPPOSITION To THE WARRANTY 
REQUIREMENT 

While Conmess was debating the warranty legiilatmn, the Depart- 
ment of Defense (DOD) adamantly expressed its avenmn to a blanket 
warranty requirement. DOD was not opposed to the use of warran- 

lions stated 
The Committee IS concerned that for too long Conmess has been preoccupied 
wlth appropriating funds to correct defective and shoddy workmanship m 
weapons wifemi Tax dollars should no longer be expended for the p u ~ p o s e  
of producing milltar) w a p o n r  that are operatlonalli unrelmble do not meet 
the military m l m m  tmk and threat,  and ma) ~ m p e n l  the lives of our troop8 
onfhe  fronflrnesof ou rha rmnsde fense  l f i ~ t h e  Committee's belief that Con- 
gnss muL demand that those xeaponi necehary for a strong defense work 
BI intended 

In order to produce !veaponi which are reliable and which w 1 1  enable the 
pmte~ tmn  of vital K S secunf) mteresfl, the Committee recommends a general 
pmvlsmn m the bill reamnni the Denartmenr of Defense to obtain r r i t t e n  
guaranteeiin praducnoncontrract3or in) othera@.eementsrelatlngfo thepro- 
ductron of weapons systems 

S Rep \ o  292 98th Cong, 1st Sess 12 13 (19831 
Senator Andrew& concern wag *ell founded In 1983 inoperable weapon systems 

on Ilavy ships caused the L S Nar) fa delay Its deployment Lo kbanon During the 
Iran rescue attempt of 1980 the m l m m  had to be aboned because of helicopter 
mslfunCTioni The Army's ner  Bradley Fighting >%hick lnrflzlly expenenced perfor- 
mance and SUn~iuabiliti problems The M-l lank has a h  experienced porerplanl. 
tranimiidmn, and aeeurae) pmblemr The Sergeanf~~orkdirisionairdefenseneapon 
antem (DI\XD) had experreneed mqor performance deficiencies and wag I" IIJ wan 
1ng d a v  when Senator Andrew exDpressed his ~oncerns See tnlm note 46 

yropnahons.for FY 1984 &love the S u k m m  on :he Deporamnt ofWense  @ t b  
Senate C a m  on Appmmaltom, 98th Con8 , 1st Sear,  pt 4.  at 443 53 (1983) 
[hereinafter Senate Heoiingr 19841 (Te~lynon? of Jerry Smith. Aislstfant Vice Pres1 
dent LS.4IR). id  a7 488-99 (statement of Torn hlafteron, ~onsultanf representing the 
alrllne mdusfryl. Senafar Andrewn'n reliance Seems mmplaced because the nrks 
woela red  With commercial jets are mlnimsl while t h o r  of military aircraft are meat 
Most eommeieial~ets have been well teared. mdltaw aacraft. houever, BE om the 
CYfIIng edge of technolorn 

'JSniote Heatings 1984, sum note 12, at  413 
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ties on a selecti%-e basis, hut only to the blanket applicatmn of war- 
ranties to all weapon systems contracts." The Deput) Under Secre~ 
tary of Defense for .4cquisition Management, Mary Ann Gilleece. 
stated that DOD's experience had shown that warranties should he 
used only on a case-by-case hasis and, further, that they should 
reflect a halance of risk between government and contractor and the 
attendant cost considerations to both 

Under Secretary Gilleece stated that warranties were only ap 
propmate in the followmg circurnstance~ F m t ,  the technology of the 
weapon must be sufficiently mature so that the risks of the warran- 
ty can be Identified. In this light, It must be remembered that 
although a warranty may shlft the risks to the Contractor, at the same 
time the costs associated with the risks will be shifted to the goiern- 
ment. Second, warranties are appropriate only in fixed-pnce con- 
tracts Third, \rarranties are appropriate only m a competitive en- 
vironment Fourth. warranties should normally corer only selected 
components and not the entire weapon system. Fmally. the  govern^ 
ment must he able to admmater the warranty m a reasonable and 
inexpensive fashion Ir 

W D  and the defense mdustry." have expressed numerous concerns 

'I29 Cong Rec 815668 svprnnofe li 8DOD statement anaarranrwrmade b) \ lap 
inn ri,,,r.rri 

. . .  
prmrfo i984 8 1979 D O 0  sune i  reiealed that one-Third of the item5 purchased b) 
DOD cantamed some r)pe of uariant~ For B useful. bur outdated diicurrion of the 

menr of Electronics Industriel .4iioelanonI 
The College of Bunnesr. Arizona State L'nivens\. Conducted four forums during 

1984 86 f o d i i c u ~  Lheappllcatlonof weaponrislemswanantles RPpremti)lliPsfmm 
both the defense Industry and DOD partlclpaled See G Rlder Warrant) Forum (SPP 
13 14. 1884) I Summar? Repon (SIP[ 29 19641 !unpublmhed). G Rider IVarranti 
Forum I1 (Jan 17 18 1985) Report (Feb 26 19861 (unpublished1 G Rider Sarranri 
Forum 111 (Ocr 10-11 1085) Repon Iunpublnhed) 
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over the blanket warranty requkement?B One concern was that the 
weapon system's price would mclude the costs of the warranty, either 
directly or mdlrectly, increasing procurement Costs to an unaccept. 
able level.Le Although DOD has made thm assertion, It has never 
presented any cogent evidence demonstrating that the increased 
costs of warrantie3 are greater than costs mcurred because of faulty 
weapon Systems.*o 

Another concern is that warranties would inhibit competition far 
spare parta2' DOD asumed that contractors would often require that 
spare p a m  manufactured or approved only by the contractor be used 
in the repair and maintenance of the system; otherwise, the WBI- 
ranty would be void.22 This appean to be a valid concern; most can- 
tractors desire to maintain some degree of quality control over the 
weapon system during the warranty 

The legislation also faded to recognize that the world-wide deploy- 
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ment and support of weapon systems would frequently nullify any 
reasonable w-arranty2' Deployment of weapon systems on ships or 
in combat wouid sometimes deny contracton the opportunity to car- 
rect defects promptly. because the systems wouid he inaccessihie to 
the contracton Even If the systems are accessible. the repair and 
test facilities at the deployed iocaoons would frequently be woeful- 
iy inadequate.21 

The le@slatian ignored the reality that some weapons cannot be 
recovered for repairs Because the only remedy stated in the legisia- 
tmn was the repair of a weapon system at no cost to the govern- 
m e m Z 6  the remedy would be useless m cases where the defect was 
not discovered until the weapon had been expended zi Expended 
missiles are a pnmary example of weapons that are not normally 
recoverable for repairs. Thus. an alternate remedy, allouing the 
government to make a daw-nward economic adjustment to the con- 
tract price. should be ax-aiiable 

DOD was also concerned because the excessive use of warranties 
creates She onerous and expensive problem of admmistratmg and 
litigating warranty claims.zs Although this burden may result from 
enforcing warranties, the benefits derived from the warranties shouid 
outweigh these administrative burdens. Also, it 1s always within the 
government's power to mitigate these problems by streamlining the 
procedures for asserting and settling warranty claims 30 

Another problem is that technology 1s not always useful in identi- 
fying the cause of a defect and determining who is responsible for 
the defect Because the government must prove bg a preponderance 

ssTh8yer letter, supra note 18 Senator Andrew SIX recognized this situation See 
rnar trnqu oJi%Jense A m o r n o l i o n $  1985 Hearmgs on H R  6529 S 9026 BeJort 
the S u k m m  on "e Deplnmani of Defeme offhe Serlafe C m m  on A m ~ i u i i o n ~  
88th Cong 2d Sers pf 1 BI 128 (19841 [hereinafter Senate Heonngs 19831 

 the current leprlafion does not require the gmernment to pve  the contractor 
an oppolfunity f a  correct the defect Rather, in these ~i tus f lons  the government ma? 
secure the c~rreefion from another muree and m11 recoup the reasonable costs from 
the contractor 10 u s  c 5 2403(bn4] (SUPP \ 1 8 8 ~  

"Pub L ho 98-212. 5 784(aX3), 97 Stat 1421, 14% (19831 
"69 letter from Deputy Under Secretep of Defense for Acquislfmn hlanagemenr 

M a 7  Ann Gilleece to Senator Pete Wllxln ( Ju l i  23, 1983). reprinted m 129 Cong Rec 
SI5666 (dally ed how 6 1983) 

tion procedures See g g w o l l y  Arm) Reg 700-138 Army Warranti P r o m  Concepo 
and Policies (Mar 10. 1086) [hereinafter .AR 700-1381 
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of evidence that the probable cause of the defect was attributable 
to the  ont tractor,^^ the government would sometimes be unable to 
enforce the warranty Proof of mere failure of an item during the 
warranty period does not create B presumption of the existence of 
a defect covered by the warranty.33 Moreover, if the weapon was ex- 
pended, destroyed, or abandoned during combat, proving the ex- 
istence of a defect much less its probable cause, would often be 
impossible. 

Warranties also complicate contract negotiations and add to  pro- 
curement iead times 34 Even though this is true, however, the basic 
premise of the warranty requirement 1s that the benefits derived 
from warranties outweigh these inconveniences. 

W D  also noted that no funds were provided in the fiscal year 1984 
budget to  cover the  increased acquisition costs associared with war- 
ranties.35 Although thls concern was valid in 1984, and still may be 
vahd in some ongoing procurements, future budgets will mclude the 
costs of all 

Another prabiem was that it seems iilogical to require warranties 
in cost-type contracts. The government chose to  bear these risks 
when I t  selected the contract type,37 and the contractor's costs 
associated with the warranties will be passed on to the government 

The defense industry's paramount fear and concern was that re- 
quiring a contractor to guarantee that the weapon system will meet 

"Sewlee regulaflons now requlle that the casts of proeunng and admvllsfenng w a r  

"Fed Cant Rep, supra note 34. see ais0 Federal Acqmaflon Reg. 48 706(a) (APT 
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the essential performance requirements of the system was neither 
prudent nor practicable. The c o n t r a ~ t o r ~  were uncomfortable be- 
cause they did not design the system, the? merely followed a gov- 
ernment-provided speclficanan A warranty in this instance would 
place too much risk on the To refute this concern and 
to justify the utility of a performance warranty however, even when 
the government controls the design, Senator Andrews used the pro- 
curement of the C-5 aircraft a6 an exampie In that procurement. 
the Air Force decided to reduce the weight of the C 5 by reducing 
the neight of the wing spar This engineering change decreased the 
wing’s strength and caused the aircraft to fail. Senator Andrew 
speculated that if  the C-5 had been covered by a performance war- 
ranty, the manufacturer, Lockheed. would have researched the ef- 
fect of this change, objected to the change. and maybe eren refused 
10 make the design change U’ithout a warranty there was little m~ 
centwe for Lockheed to mvestigate beforehand the ramificatrons of 
this change Consequently. the government incurred $1 4 billion in 
costs to rectify the design mistake 

DOD a i m  argued that requiring the contractor to bear the risks of 
com- the design would have inimical effects on second 

petition, breakout of parts.i1 and small business awards.i2 

DOD offmais professed that quality 1s best assured by extensive 
test and eraluation programs prior to production and by quality 
assurance programs during production, instead of by the use of war- 

Senator Andreus countered by pomang out that recent pro- 
curement history LS replete with examples of inadequate testing.i4 

’&Ey, 41 Fed Conr Rep (BkAj 525 (Mar 26. 1984) The present r l a t u f o ~  require- 
ment h a  iameahat alleiiared this concern because warranne~ now me required on 
ly for items ~n mature full  eal le production 10 C S C  5 ?403(fl Isupp v 1987) see 
olsa tWro notes 99-101 and accompanying text 

The normal pnactiee had been to UI a ipclflcation warrant) ( c o n f a m  to the den*) 
when the government provided the design If the ~onfractur designed the system. 
aperformancewarrsnr) aau ied ins tead  BeDefenne Acqumnon Reg I 324 Z(hK1) 
(ASPR. 1976 ed , 4ug 1 1878) 

” h i e  nranngs 198’1 sum not- 12 Bf 432 
‘OSecond sourcing 15 an abjectwe of DOD lhal attempts t o  Oblain more than one 

source for the pmdwtion of B heapon ~ystem This enhances compefnion m d  
dmimsherman). offhepmblemrof ~ l~~nganamolesource .  iuchalaborstnkedlsrp- 
tmns and the r a b l r y  to ruffrcienrly nerem pmducllan dun* mdusfnd mobllvalion 

“For B discussion of brealiouf of parts. see mpm nore 21 
“House Hmnngs 1985 mp70 n m e  18. at 706-07 llenllmony of H Gordon) 
‘lSennfe Hezz‘zngs 1.084 svgm note 12. at 435 (fernmom. of Lymour J Lorber, Dime 

torof Produet Asumnceand Tesrrng C S Army MatenelDeielapment and Readmer;. 
Command Inow U S  A m y  Matenel Command1 

“Id  sf 418 (staremem of Senator Andrew31 

70 



19901 WEAPON SYSTEMS WARRANTIES 

For example, the Navy purchased eight CG-47 Aegis cruisers a t  $1 
bWon each before sea trials were conducted and before it was shown 
that the ship was capable of meeting Navy mission requirements *5 

Additionally, the Army's Patriot air defense missile system and the 
Air Force's Phoenix air-to-air missile are both being built without 
complete testmg because existing aerial targets cannot adequately 
test the ss tems '  ~apab i i i t i e s .~~  

C. DOD IlMpLElMENTs THE WARRANTY 
RE& UIREMENT 

Despite DOD's abjections, Congre.ess enacted the warranty require- 
ment. The final version, however, modified the initial proposal. It 
granted the Secietary of Defense authority to  waive the warranty 
requirement whenever he determined that a waiver was necessary 
in the merests  of national secunty or when the warranty would not 
be cost effective." 

On December 14, 1983, DOD granted its f i n t  waiver Deputy 
Defense Secretary Fad Thayer issued a ninety-day waiver of the war- 
ranty requirement far ail weapon systems Deputy 
Secretary Thayeriustified the waiver on the basis that it was in the 
interests of national secunty to  prevent delays to  or disruptions of 
the acquisition process while DOD was drafting guidelines to imple- 
ment the Statutory warranty requirement Is 
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In January 1984 DOD's proposed guidance was published in the 
Federal Re@ster.so The guidance attempted to define such terms BE 
"weapon system" and "performance requirements" 
the le@siatmn itself had failed to define these terms. Additionally, 
the guidance listed Several factors to consider when determining if 
a waiver based on cost effectiveness should be granted.jz The final 
guidance was issued on March 14, 1984 

D. DOD WAIVES APPLICABILITY 
TO COST CONTRACTS 

On that same day. DOD waived the application of the warranty re- 
quirement to all cost-type contracts.64 When notifying Congress of 
this waiver, Deputy Secretary of Defense William H. Taft IV stated 
that DOD's interpretation of the warranty iegislatmn did not require 
the inclusion of warranties in cost-type contracts. He reasoned that 
m cost contracts the contractor's obligation to perform 1s based on 
DOD's willm@~ess to reimburse the contractor for all costs incurred 
He further stated chat the interdependence of these abhganons 
resulted in requirements that were conditional rather than absolute, 
and chat the warranty provision did not apply to conditional con- 
t r a c t ~ . ~ ~  He did not expound upon the basis for this c ~ n c l u s m n . ~ ~  

To avoid any legal dispute, however, as to the applicability of  war^ 

ranties to cost contracts, Deputy Secretary Taft waived the warran- 
ty requirement in cost contracts on the basis that such warranties 
are not cost effective. He stated that it would be COST effective for 
DOD to pay only the actual costs incurred by the contractor rather 
than agreeing to a price that by necessity includes contingencies to 

,049 Fed REP 2502 11954) lurovosed Jan 1: 19511 
,>Sea id 
s ' facfon toconsiderinelude thego\ermenr icostifoadminist~rand enforcerhe 

w~rmnly, the contract01 s expermnee in producmg the item the gorernrnenf 3 cocs 
t o  repaa or replace the defectire item m the absence of a warrant) and other m 
direct ~ m f i  such rn the effect on campetillon If spare pan3 must  be Purchaed od)  
from deugnafed ~uppl ien  to keep the warranty in effect Id 

lJMemorandum from Deputy Secretan of Defense William H Whfr I V  for the 
Secretaries of the Militan Departments (Mar 14. 1861). reprtnled %n Semu Ken,. 
tws 1855, svpm note 24. pr 2 ,  at 12 and m 41 Fed Cant Rep (BZlAIjOi Olar 18, 
19811 The final midance did not differ rignifieanrl? from the proposed guidance 
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cover unforeseen warranty risks. By paying only actual costs, DOD 
would avoid paying for contingencies that never would O C C U L ~ ~  

The better rationale LS that most cost contracts involve the research 
and development or Initial production of weapon systems, and 
therefore that they involve 5 e a t  uncertainties as to whether the 
systems ul l l  perform as expected. Accordmgly, these contingency 
costs would be too high Furthermore, If fixed-price warranties are 
included in cost contracts, contractors would have an incentive to  
incur excessive reimbursable expenses prior to delivery rather than 
to incur post-delivery warranty costs that are not 

E .  CONGRESS AMENDS THE WARRANTY 
REQUZREMENT 

Although the atmosphere in Congress was not favorable to a com- 
plete and lmrnediate repeal of the provision, many congressmen ex- 
pressed dissatisfaction with the warranty provision and expressed 
an amenability to its revision. For political reasons, however, they 
believed that any change should be initiated by DOD and not by the 

DOD responded by proposrng alternate language for the proviaon 

OiTail letter, supm note 55 This lame rstmnale would dictate that xammfiei are 
not toit effectire in fixed-pnce contracts also In fixed-pnce c ~ n f r a c t ~ .  the confrac- 
for will also include a eanfingency facmr in the price af the warranr) In 1885 DOD 
reversed It3 poilw, and n no* requires warranties 10 cost-type conrracfi See mfm 
note 107 and accompanying text 

IbTzfafl letter, mgro note 55 Although recognlnng the approprialeoerr of "abvrng 
the applicabiliryaf ~ a m a n t ~ e s  m many cost contracts, the General Accounting Office 
weifioned the pmprietg of a clhls wmwer for all such e~nfracrs Comp Gen Dee 
8-214690 Apr 24, 1584 (~ep l )  10 Senator Ted Sterens'r queifions regarding DOD 
guidance lmplernentlng the weapon Systems aamanf) leadanon) 

isPl Fed Cant Rep (BNAI 453 (OCf 1. 15841. 41 Fed Cant Rep (BN.4) 524 (Mar 
26, 18841 B%t@ S 2723 88th C o w ,  26 Sem , g ISl(aX1) 11084) (The Senate attemp- 
fed t o  expand the wananfy requirement to cover not only weapon systems, but SI_ 
other maor defense equipment used fa carry out combat operation;. The final ver 
smn, however did not include ' other defense equipment " j  

'The pmpoaed language w u  
Sec XXX (%)The Seerefan of Defense shall LIIW regulations requiring that 

when cast effective, warrantlei shU be included m cmirae t~  for the pmduc 
tmn Of weapon "stem' 

lbl h winten wsrmnf~ orovlded m n u ~ n f  to subsection la) shall not ~ O D I V  

far a warranrr -here- 
(11 the wairer 1% necesran m the interest of the national defense. and 
(2) the Committee on Armed Sewice3 and Appropriallonr of the Senare and 

House of Representatives are notified m vnfmg of hlr inrention to waive such 
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Basically. DODs proposed language merely required the Secretary 
of Defense to  use warranties ~n weapon system contlilcts whenever 
warranties would be COST effective. Additionally, Lt provided that 
waiven could be granted in the interests of national security 

Congress found the proposal to be too hollow. camg the proposal's 
failure even to  state what warranties were required Instead of us- 
ing DOD's proposed language. Congress, relying heavily an DOD's 
guidelines implementing the statutory warranty requirement, 
rescinded section 79402 and included a revised weapon system war- 
ranty provision m the DOD Authorization .4ct of 1986 es 

111. CURRENT WARRANTY REQUIREMENT 
The revised provision requires that all weapon systems production 

contracts entered into after January 1, 1986, include a warranty by 
the prime contractor that. 1) the item provided under the contract 
wlll conform to the design and manufacturing requuements specific- 
ally delineated m the production contract (or any amendment to that 
contract); 2) at the time the item 1s delivered. It will be free from 
all defects in matenais and workmanship, and 3) the item will con- 
form to the essential performance requirements as specifically 
dehneated in the production contract (or any amendment to that con- 
tract) 0 4  

The statute allows the Secretary of Defense to waive all or part 
of the warranty requirements If he determines that the waiver 1s 
necessary m the interest of national defense or if he determines that 
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the warranty would not be cost effectw?.6s Within the Department 
of the Amy,  thls authority has been delegated to  the Deputy Assis- 
tant Secretary of the A m y  for Prmurement.66 

Before a waiver may be panted for a major defense acquisition 
program, DOD must notify Cangess of the intention to  p a n t  the 
waiver.6r A major defense acquisition is any program that is' I) 
desigmated as such by the Secretary of Defense; or 2) estimated to 
require a) an eventual total expendrture for research, development, 
testing and evaluation of more than $200 million (based on fiscal 
year 1980 constant dollars), o rb )  an eventual total expenditure for 
procurement of more than $1 billion (based on fiscal year 1980 con- 
stant dollars) es Furthemore, the definition excludes highly sensitive 
classified procurements.8g For non-major defense acquisitions, DOD 
must submit an annual report to C o n w s s  identifying all waivers 
panted during the preceding year.'O 

Unlike the previous provision. only prime  contractor^'^ must gve 
these warranties'Z This has alleviated to some extent the coneern 
that small busmess subcontractors would be financially unable to pro- 
vide the required warranties.78 Nonetheless, in reality, prime con- 
tractom will most likely require subcantracton to  warrant the items 
in their subcontracts either directly or through indemnlfication pro- 
visions Thus, the true impact on small businesses is uncertain 

The new leaslation provides more extensive guidance because it 
defines many of the key terms that were not defrned ~n the  earlier 
legislation. "Weapon syxtems" is defined as items that the armed 
forces can use directly to carry out combat missions, but It does not 
include commercial items sold in substantial quantities to the general 

for tires and bafledea AR 700 l i 8 ,  para 4 &le) 
'*See mpm note 42 
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public j4 The Department of Defense Federal .4cqmsitmn Regulation 
Supplement (DFARS) @ves the following examples of items within 
this definition 

tracked and wheeled combat tehicles: self~propelled. towed and 
fixed guns, howitzers and mortars: helicopters, naval vesselb. 
bomber. fighter, reconnamance and electronic warfare aircraft, 
strateac and tactical missLles including launching systems, @id- 
ed munitions. military surveillance, command, control, and 
communication systems, miiisary cargo vehicles and aircraft. 
mmes. torpedoes, fire control syeems, propuklan spterns, elec- 
tronic wadare systems, and safety and survral systems.” 

The DFARS further states that the term does not include related sup- 
port equipment. such as gound-handlmg equipment. training dences 
and their accessones. 01 ammunition. unless an effective warranty 
for the weapon system would require inclus~on of such The 
warhead on a missile 1s an example of ammunition that should be 
included because the warhead is an mte@.al part of a rnasile weapons 
system A bullet for a rifle. howerer, does not need to be warranted 
because it 1s usually designed and purchased separately from the ac- 
quismon of the nfle 

The new proiision retains the exclusmn that ~%larmnties are nor 
required for weapon systems or their components when the govern- 
ment provides these items TO the cantractor.” The government 
nevertheless. may require the pnme contractor who installs these 
components to warrant that the components have been installed pro- 
perly so the component manufacturer’s warranty is not in~alidated.’~ 

The most perplexing issue 1s whether components or subs5stems 
of weapon systems must be warranted when they are purchased 
separately and nor as an end item of the heapon system. The prior 
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statutory warranty requirement included such com~onen t s ; ' ~  the 
current ie@siatmn instead merely requires warranties for "items"80 
procured under weapon systems production contracts.BL The intent 
of the warranty prownon would seem to include components; 
nonetheless, the word "components" was conspicuously deleted 
from the le@slation.82 

The DFARS, however, requires warranties only for systems or ma- 
jor subsystems of a major weapon s y ~ t e m . ~ ~  The Department of the 
Army has further decided that only items subordinate to the weapon 
system level that are 1) depot reparable or depot r e c o ~ e r a b l e ; ~ ~  and 
2) occur no lower than level 3 of the work breakdown structuress 
for prune mission hardware are covered by the statutory warranty 
reqiirement 86 

.#Pub L Yo 98 212, 5 784(a) 87 Slat 1421, 1454.55 (1883) repealed by Depan-  
mentof DefemeAppmpn%tmnsAcef of 1085, 0 1234(b](ll, 88 Star 2492 2604(1884). 

#The term ''item'' E not defined m the  statute. 

if not required 
(81 Yothing in this seetion pmhibifs the head of the age"" concerned from- 

( Z j r e q ~ f h a r c o m p o o n e n f ~ o f  aw~aponrysremfumuhedbyrheUmredStates 
to 8 cmLract01 be p r o p d y  mstalled SO L! not To invalidate any rarranly 01 
guarantee pmilded by the manufaefurer of such component to the Umted Srates 

10 U S C  5 2403(gX3] (Supp i 18871 
"DFARS 246 770-1 
V h e  Army maintenance syLem conmsttr of f i re  levell of maunfenance operator. 

organizational, direct suppart  mlermedmfe-general suppon.  and depot Defective 
equipment that IS beyond the r e p a r  capabilities of support units 18 returned to the 
depori for r e p a m  

('The three levels of the work b r e a d a w n  ~Lructure am 
Leiel  I lg the enUre defense matenel >fern, for example. the Mmuteman ICBM System. 

the LHA Ship System. or the 11-109A1 Self-propelled Howitzer System 
L e 4  2 elements are mgor elements of the defense matenel ifem. for example. a 

ship. m air vehlcle, or a tracked vehicle 
Level3 e l e m e n r ~ a r e ~ u b o ~ m a t e f o  level2 mqorelemenfs fore-iample anelecfnc 

plant,anurframe.rheporerpa~kagednve f m ,  c a m m u m c ~ i o m a n d  mntr~lsyy9fem 
Military Sfandad-881.4 para 3 6 1 (Apr 2 6 ,  1875) 

'8.4R 700-138. para 4-7aI31 This definition of 'subs)ilem' 13 identical to  the Ar- 
my I lnrerprefsrlon of the term ' component ' under the prior legdafion See letter 
fcom L F Shbbie. Deputy Commanding General for Matenel Readlnels of the L S 
Army M~terlel Development and Readiness Command. to Subordinate Commanden 
(Aus 14, 19841 "he Current statute 18 of wr). little help becaule if defines 'compo- 
nent 
V 19871 

a! an) Conlffuent element of a weapon system see 10 L s c § 2403(aX51 ISUPP 
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The Army believes that it 15 not cost effective to obtain warran- 
ties on items that do not fit within the above criteria Items that are 
expendable or have a low repair cost do not justify the admistrat ive 
costs of enforcing the wamanty. The Army has decided aim that the 
depot level is the most efficient level for government-contractor in- 
terface. Thus, only those items normally returned to the depot far  
repairs should he returned to the contractor. h allow every user of 
the end item to deal directly with the contractor would be un- 
manageable. Although only depot-recoverable items are warranted, 
it is Army policy for warranries to cover maintenance actions 
authorized to be accomplished at  the Intermediate-general support 
level 8' 

A related question is whether spare parts must be warranted. 
DOD's guidance under the pnor le@slatmn was that spare parts did 
not usually have to be warranted.8B The language of the present 
statute, however. appean to include spare parts that are procured 
under a weapon system's production contract,Bg but the current 
guidance in the DFARS by implication exempts spare parts eo If the 
statute's only intent is to ensure the adequacy of the basic system'r 
d e a m  and its production qualit>, then excluding spare parts com- 
ports with that objective. 

The new rev1510n also excluded low-cost weapon Systems from the 
requirement for warranty coverage. Unlike the prior statutory re- 
quirement, warranties are now required only for 3,eapans systems 
that cost more than S100 ,@00 each or for which the eventual total 
procurement cost IS more than SlO,OOO.O@O 

The most significant difference in the new prowsion LS that the 
essential performance requirements warranty IS required only for 
weapon systems that are in mature full-scale production Mature 

~ Z e r t e r  fmm General Rlchard H Thompson Commander U S  Army hlaler 
mand t o  Subodrnare Commandem (May 13. 1885). reprinted Ln HQ AMC AC 
Letter 85 22 (Dec 23. 1866) Because the preponderance of the U S  Arm) 
Slitems Command I maintenance actions are at the depot level ~t la aufh 

m Ac~uiii i ion of warranties 10 the procurement of wpplier that do not meet the 
def~nluon of B xeapon ayefem ( e  8 spare, repan or replenishment pa*) 1s goierned 
by F4R 16 7 [not by DFARS 246 71 DFARS 246 703 
w r s c 5 ~ i n 3 ( ~ ) ( i )  isupp v mil 
"Id 5 2403(f) 
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full-scale production beans after one-tenth of the eventual total pro- 
duction has been manufactured, OT after the first year of full-scale 
production, whichever is In dual source procurements, the 
performance warranty u1 not required for the first one-tenth of the 
second source's eventual total production quantityg4 

The stacute does not, however, prohibit the government from 
negotiating an essential performance requirements warranty on 
weapon syjterns not yet in mature full-scale In fact, 
when such contracts do not include this warranty, the Secretary of 
Defense must provide the same notice to Congress that IS required 
when a waiver IS granted 

%revision was intended to assuage one of the defense Industry's 
major concerns-the uncertainty of whether a weapon system as 
designed will actually meet its essential performance r e q ~ e m e n t s . ~ '  
Theoretically, by delaying the application of the warranty, both the 
government and the contractor should have a more realistic 
understanding of the capabilities of the system by the time the war- 
ranty 1s negotiated. Only the application of the warranty should be 
delayed. Desigmung the desired reliability of the system to be covered 
by the wamanty should begin early m the acquisition life Cycle.nB By 
delaying the application of the warranty, the warranty's cost should 
be more clearly defined, resulting in a reasonable warranty pnce ne 
Because the risk of the initial production has been eliminated, the 
impact of the warranty requirement on small businesses is a h  
mitigated considerablyloo 

Y d  9 2403(aW61. (7) 
#lid $ 2 4 0 3 W 4 )  
said $ 2403(0 
"Id See supra notes 67-70 and accompanying ten far notice requirements Con- 

tracting offlcem must emure that the notlee requaemem 13 not overlooked for the 
lawrate initial production items See infra note 98 

W e e  swra note 38 and accompanying text 
" T h e  flve p h e r  of the B e q u s I I i ~ n  life cycle are I) concept explarafmn and defim- 

tion. 2 )  concept demonsfrarion and validation 31 full-scale development. 4) pmduc- 
Ikon and ~nmal deployment, and 6) operations suppon Dep'f of Defense Directive 
&a00 I, .MqlorandLion-mqarDefense AcqumflonPrograms. para D 3 (Sep 1, 1887) 
The A m y  includes a sixth phase between The full wale develapment phdie and the 
full-rate production and initial deployment phdiie The skxth phare 18 the l o a - r a t e  in. 
lflal pmducrron phase A m y  Reg 70-1. Systems Aeqursrtion Policy and Procedures 
para 3 7 (Om IO, 1888) DOD convders 10s-rate lmtisl production as par! of The full- 
r d e  development phase Dep t of Defenge Directive 6000 2 Defenr Acquiaflon Pro- 
mmProcedurei p- D 3 a (Sep 1. 1887) In fact. low-ra~einililllproductionquan- 
titles me often opfloos under the full-scale developmem contract 

%e s R ~ D  YO sw, 98th cong , 26 s e ~ s  248 (1884) 
lMSee suupra notes 42 E. 73 and weompanymg text 
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This theoretical result, however disregards the normal sequence 
af government procurements. The contract for mature full-scale  pro^ 

duction is almost alwuayz negotiated before the nuual producrion 
quantity has been completed and fully tested In fact, mature full- 
scale production and initial production quantities. other than low- 
rate initial production items, narmall) are part of the same contract 
Thus, the procurement sequence must be aitered to allow both the 
contractor and the government sufficient time to evaluate the ade- 
quacy of the initial production item before fmabmg the performance 
warranty applicable to the mature full-scale production quantityLo1 

Even if the goveriimenr requires a performance warranty on the 
mmtial production quantits theoreticaiir the risks of the warrants 
should be minimal If extensive testing was conducted during the 
development and evaluation stages of the acqmsinon. both the 
government and the contractor should know before full-scale pro- 
duction whether the weapon system meets all a i  m essential per- 
formance requirements 

It must be remembered that although the essential performance 
requirements wamanty does not apply LO the initial production quan- 
tity. the warranty covenng defects in matenals and workmanship 
and the warranty requmng conformity to the design and manufac 
tunng specifications apply to items at all stages of production 

Although the warranty requirement does not apply to foreign 
mill tap sales (FMS) production contracts:02 DOD's policy is to ob 
tam the same xmrranties on conformance to design and manufac~ 
turing requirements and against defects in marerials and rorkman- 
ship that are obtained for United States s ~ p p h e s ? ~ ~  Usually. DOD will 
not, however obtam essential performance requirements warranties 
for FhlS c u ~ t o m e r s ' ~ ~  
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The current statutory warranty requirement applies only to  DOD 
and does not apply t o  the Coast Guard or to the National Aeronautics 
and Space Administration (XASA) There is, nonetheless, another 
statute that makes warranties applicable to major system acquisi- 
tions of the Coast Guard!06 

One interesting development is that DOD has revoked its blanket 
waiver of the warranty requirement for cost-type contractsLo7 Cur- 
rent DOD guidance states that waivers for cost conrracts must be 
justified an rhe Same case-by-case basis as is required for all other 
contract typesloa Because the performance warranty applies only to 
mature full-scale production contracts, the mqonty of which are 
fixed-pnce contracts, requests for waivem m cost-type contracts 
should be minimal. 

IV. DRAFTING WARRANTY CLAUSES 

A .  STATUTORY AND REGULATORY 
GUIDANCE 

The warrant? statute recogmzes that the government must tailor 
the specific details of the warranty clause for each procurement. It 
allows for reasonable exclusions, limmtions, and time durations as 
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long as the negotiated warrant) 1s consistent with the general re- 
quirements of the statute108 Accordingly, the DFARS does not include 
a sample clause but instead requires contracting officen to tailor the 
warranty language on a case-by-case basis"o The DFARS authorizes 
the contracting officer to exclude certain defects from the warram 
ties and to h i t  the contractor's habiiity if necessary to derive a cost 
effective warranty This 1s in light of the technical nsk, the contrac- 
tor's financial nsk,  and other progam uncertamties?l' Likewise. 
DFARS allows the contracting officer t o  narrow the requirements of 
the warranties. such as when demanding a warranty covering ail 
essential performance requirements would be inequitable because 
the contractor had not designed the systemL*Z Fmaiiy, The contract- 
mg officer may expand the scope of rhe warranty by making Lt more 
comprehensive if doing so 1s m the best mterests of the g~ve rnmen t? '~  

Unfortunately, there are no reported admuustrative or judicial d e w  
smns interpreting the statutory warranty requirement. Although 
guidance from these sources is not available regardmg weapon system 
warranties, there are numerous decisions dealing with supply and 
construction warranties. Some of these decisions will be discussed 
later in this article, and they provide some migh t  as t o  how weapon 
system warranties may be interpreted 

As m all contract actions. the government should attempt ro reach 
an ageement that is fair and reasonable to borh parties. Above ail, 
it should be messed that warranties are never a substitme far a com- 
prehensive quahty murance pragam; rhey are only one ingredient 
of such a program 

o w  L s c B 240xgi(i) (SUPP v 1087) 
.'"DFARS 246 770-3 Although the DFARS does not confaill a sample clause such 

i lauies abound fhmughour W D  A sample clause ra/ prmlded m W D  8 auidance 
under s e ~ t l o n  704 Suvra note 53 Another sample clause was prmlded ~n A m \  4 ~ .  
qu1sltlon Letter S i - 2  Wanantien (Jan 14, 1086) DARCOM Pamphlet 5-1 The Joint 
Engne Warranti Deielopmenf Guide (Oct 26 1981) contams B c lau~e  for arreraff 
engnes The Appendix Lo this ~ r r i c l e  is a warranty clause that bas used 10 the kluIII- 

L 5 Code Cong & 4dmm hews 1258 4303 But cf Lambert WormNtes ? W y A n  
Herr Tc Stay Arm) RD&A Jan-Feb 1986, at 20 (author ~mpllei that some degree 
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B. WARRANTY COVERAGE-lNDWlDUAL 
VS. SYSTEMIC DEFECTS 

Warranties normally cover individual item failures, systemic 
defects, or both. Under Individual item failure warranties, whenever 
a failure occurs and is covered by the warranty's terms the govern- 
ment will assert a claim. Under systemic defects warranties, the gov- 
ernment will not assert a claim untll a sufficient number of recuir- 
ing lndividual failures occurs evidencing a systemic defect in the 
design or manufacturing process 

Individual failure warranties are appropriate when it is Cost effec- 
tive to process every claim If it is not cost effective to process every 
claim, then a systemic defects warranty should be used!" Additional- 
ly, an individuai failure warranty 1s not appropriate if most of the 
item6 wlll not be used during peacetime. Missiles that probably will 
never be fired during peacetime, but will only be stored, are not can- 
dldates for t h s  type of warranty because lndividual item defects for 
the majomy of the missiles would never be discovered On the other 
hand, vehicles and expensive COmmunicationS equipment that are 
in constant use during peacetime are prime candidates far the in- 
dividual failure warranty. 

Whenever a contract wlil inciude a warranty, the contracting of- 
ficer shauid consider the inclusion of a systemic defects warranty. 
The warranty should provide that whenever the government deter- 
mines that a systemic defect emsts, the contractor must conduct a 
study t o  determine the source of the defect and the corrective ac- 
tion required. The remedies under the warranty should mclude: cor- 
recting all items in the rnventoly m which the defect may emst; aiter- 
ing the manufacturing process to preclude such defects in future 
dehverables; and totaiiy redesigning the system if necessary Ta 
preclude any dispute as to whether a systemic defect uusts, the war- 
ranty should provide that a predetermined number of failures or 
defects is per se proof of a systemic defect. 

The duration of the systemic coverage should begin with the 
delivery of the first item and end on the expration date of the war- 
ranty covering dehvery of the last item?I5 Thus, the systemic war- 
ranty's duration is often more extensive than the duration of the in- 
dividual failure wananty Under the systemic defects warranty, if 

"'See .4R 700-138, Para 4 88 
"'See i d  para 4 Sb(51 
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a lengthy period of time e m t s  between the delivery of the first and 
the last items, the fin1 item must be corrected. even if the individual 
failure warranty covering that item has already expired 

C. ESSENTIAL PERFORMANCE 
REQUIREMENTS WARRANTY 

Pursuant to the essentiai performance requirements warranty the 
weapon system must meet the operating capabilities and mamte- 
name and reliability characteristics that the Secretary of Defense 
determines necessary for the system to fulfill its designated militav 
missions11e Within the Department of the .4rmy, the authority to 
establish essential performance requirements has been delegated to 
the heads of the contracting actiwtie~!~' Prior to negotiating the war- 
ranty clause the contracting officer, with the assistance of the 
weapon system's project technical experts and the appmial of the 
head of the contractmg must estabhsh the weapon system's 
essential performance requirements 

After the essential performance requirements have been estabhsh- 
ed. the contracting officer must then determine whichessential per- 
formance requirements should be covered bg the warrant> He shouid 
consider exercising his authority to  exclude some performance re- 
quirements from the warranty's coverage"g when a comprehensive 
warranty would be inequitable During contract negotiations con- 
tracton will inevitably attempt to lower the performance require- 
ments to a level that places minimal risk on them Although the 
government should resist such efforts, It must also ensure that the 
performance requirements are not overly 2isky for contracton Other- 
wise, contractors will probably use more costly current technoion 
instead of pushing the state of the art Inhihitmg technologxal 1"- 

novation is not on15 uneconomical for the government, but 11 8160 

i m p a n  national security. Obviously. nalrowmg rhe scope of the war- 
ranty reduces the cost of the warranty The government. however. 
should not he too lax in this regard. Otherwise, the intent of Con- 
s e s i  m enacting the statute will be ohwated 

At the end of the negotiations, the essential performance  re^ 

quirements must be clearly delineated in the contract to preclude 
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later disputes over which performance requirements are, indeed, 
covered by the warrantyL20 

Once the contracting officer has decided which essential perfor- 
mance requirements must be warranted, he must then determine 
which type of performance warranty LS appropriate. The two most 
widely used performance warranties are the failure-free warranty 
and the expected failure warranty. Under a failure-free (or zero 
defects) warranty, the contractor must correct ail fadures. Under an 
expected failure warranty, the contractor is required to correct an 
item only after the item has experienced a predetermined number 
of failures. 

I Failure-free Wananty 

The failure-free warranty IS the easier to  draft, but it is also more 
expensive Although this warranty LE used extensively and successful- 
ly in the commercial market place, It is not as applicable to She pro- 
curement of weapon systems. DOD rarely, if ever, purchues weapons 
under specifications requiring one hundred percent performance 
reliability. Usually, some deviation within specified tolerances is 
ailowed.lz' Accordingly, it is unwise for DOD to require a failure-free 
warranty on such items and to  shift the risks of acceptable failures 
to  the contractor 

The farlure-free warranty is, nonetheless, often dictated by necessi- 
ty h use an) other warranty requires stnct documentation of the 
item's history of failures to determine the point where the contrac- 
tor 1s responsible for correcting funher failures Often this 1s difficult 
and costly, especially for low cost items. Fmaily, this warranty must 
be used when rehabiuty facton cannot be predetermined by any ac- 
curate means, or if, in fact, m e  hundred percent reiiabihty isjusti- 
Bed. 

""GAO has c n t m z e d  DOD for not adeOuafelv Idenflhme essential oerformance re- 
~ u ~ r e m e n m  m weapon system eontrafts Si# General , i ccounnn~ Office, Report 
YSIAD 87 122 (July ZT, 1987) Often go~erment  Conlracf~ merely slate that all per- 
formance standard? and ~equiiemenrs m the technical data packet and technical 
manuahare warranted Thisis broaderthanthe ~faluerequire~ bur may beihernoiT 
prudent approach t o  effectuate the intent of Conme" But see iWm text ar iec IX A 

"There i s  amaiemenf afoot within DOD 10 remove Acceptable Quallrr Levels (AQBLI 
and Lot Tolerance Percent Defect ILTPD) re~uiremenrs from military ~pe~ i f i ca i ion i  
and standards DOD st i l l  allorvs. however, the use of theae measurer as acceptance 
lnwectlon parametem See letter from the Assstant Secretary for Defense for Pro 
duction and Lagiitrcs to  Senice Quaha Assurance Offices ( O m  16. 188i). see aka 
+'mi &Cqulslflon Letter 88-h (Feb 1 I8881 
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8. Ezpeeted Faihre Warranty 

The expected failure warranty is the most common warranty corer- 
Ing weapon systems. Because one hundred percent performance 
reliability is not usually requned, a predlctable number of failures 
can be expected to occur when the item is operatmg wthm its desi@v 
ed rehability The expected faiiure warranty excuses these failures 
The main benefit af  this warranty over the failure-free warranty E 
that when the number of actual failures is below the number of ex- 
pected failures, the government has achieved an increase in product 
reliability with a resulting cost avoidanceIz2 

To use an expected failure warranty. the government must have 
some meam to measure the deaee of failure permitted before the 
nsk shifts to the contractor These meaures are expressed in a vane- 
ty of ways. Same of the common methods used to define the expected 
failures are. mean time between failures (MTBF): number of failures, 
operational readiness: and useful life 

Mean time between failures measures the average duration that 
a system 1s capable of continuous operations. It IS expressed as 

MTBF = the total duration that the system 1s operational over 
X time (divided b,) the total number of failures Over X time 

The MTBF for a jet engine might be expressed as 

HTBF = total flight hours during a three month penod (d i r id~  
ed by) the total number of breakdonns during those three 
months. 

MTBF can also be expressed in terms other than duration For 
rocket launchers, it IS often the number of rockets launched divided 
by the number of failures For velucles, it IS often the number of miles 
they can be drlren between breakdowns 

The contract must specify the penod mer which YTBF IS com- 
puted To ensure a meaningful and realistic MTEiF the contract must 
allow a sufficient period 

The second method, the number of failures, IS frequentig used 
because of its simplicity This measurement merely specifies the 
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number of fallures per item that will be comected at  government ex- 
pense. After that number IS exceeded, the remedies of the warran- 
ty are enforced against the contractor. 

Operational readiness (sometimes referred to as availabiiity) is 
another measure of a system's reliabihty. It measures the time that 
the system was fully operational over a contmuow period of tune 
and is normally expressed as a percentage. It is often computed by 
dividing the time that the System was available for full operational 
use by the sum of operational time plus downtime (e.g., not opera- 
tional due to maintenance or repairs). It is useful for items that must 
be available for continuous use, such as communication equipment 
and radar. The essential performance requirement specifies the 
d e 5 e e  af operational readiness required. When this percentage LS 
not maintained, the contractor must determine the reason for the 
excessive downtime and must take corrective actions to ensure the 
performance requirement is met in the future. To use this measure- 
ment effectively, the =tent of downtime must be solely within the 
control of the contractor and not influenced by government-caused 
hindrances, such as repair part distnbutmn problems. 

Another familiar essential performance requirement IS the  useful 
life of an item. For a howitzer tube, the useful life might be express- 
ed as the minimum number of rounds fired before the tube must be 
replaced or rehabilitated. The useful life for jet engines is expressed 
in flight hours, while for wheeled vehicles it LS miles driven. Requir- 
ing a warranted useful life is especially appropriate for items that 
are not economically repairable, such as micro chips. 

Although there is a plethora of commonly used performance re- 
quirements, such as aircraft e n w e  thrust; fuel consumption; max- 
imum speed, survivability, aircraft landing and distance re- 
quirements; aircraft rate of c h b ;  abihty to endure weather, pressure, 
and temperature extremes; and target accuraq of a projectile, per- 
formance requirements are as d w e m  as the military missions that 
each weapon system must accomphsh 

3. LOgistic support casts 

Lowtic support costs are the costs necessary to mamtah and repav 
a weapon system Although these costs are normally not thought of 
84 performance requirements, conslderatm should be given to 
designating them as such. If, when warranted, the logistic support 
costs exceed the specified target costs. the contractor must then 
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determine the cause of the overrun and make corrections to bnng 
these cost6 within the target amount 

This warranty frequenti) requires the contractor to share the  ex^ 

cess support costs As an extra incentive. the contractor should also 
share a portion of the savmgi when the costs are belou the 
guaranteed amount This incentive warranty is known as a reliabili- 
Cy improvement warranty. the intricacies of which are beyond the 
scope of this articie113 The Air Force has effectively used this type 
of warranty on its F-16 fighter jet.LZ4 

D. DESIGN AND MANUFACTURING 
WARRANTY & WORKMA-VSHIP 
A S D  MATERIALS UA RRAST Y 

The design and manufacturing warranty guarantees that rhe 
weapon was produced in accordance with the speciflcatmns con- 
tained in the contract. There specifications include structural and 
engineering plans and manufactunng particulars, such as precise 
measurements. tolerances material characteristics. and flmshed  pro^ 
duct testsLZ5 

"'For B further discussion afreliabillly mpmiement aarranties 8ee generally Solo- 
mond. CoN~of ta r  Innntiws 10 lmproie IleliabLlily alldSupporl. The J Def S y  IC- 
~ u a l t l a n  M o t  bo1 6 no l(1982) Bllodeau, TheApplicoaon"Jf1~~htyirnpmir 
moii W a r m N ~ t o D ~ m w S ~ ~ ~  ARIUCReaearehCorp .Pub  2036(.4D-AO76-52! 
iSep 187@! Army Reg 702-3 .Army Matend S~xfems Rehablf) Aimlablllfy, and Yam- 
famabilif\ (Ma) I 1982) The Air Forces C-17 h e a i i  lift tranioon aircraft oromam 

Pnse after acceptance Ineenfl\icatlon encourager the contractor & exceed mlnlmum 
abjecrives thmugh poilnve and negalwe mcentlies For B funhc r  dmceusnon of each 
function and an excellent theoretical eeonamle anal)srs of each function w e  R 
Kuenne. P Richanbach F Riddel & R Kaganoff Warranties in Weapon System Pro 
curement An Analyiliaf Practice and Theory(Apr 1987) ipaper preparedby rhe In- 

Pam Analysis and Evduafmn! lhereinrffer R Kuennej The dmmciion among these 
funcflanr IS often blurred. and a m  extenswe discussion of these distinctions in rhii 
article would not be helpful 

"'Sex p m l l y  Hard? The F 1 6  A SuccesUiil Effoori t~ Canfain i a s i r l i c  Support 
Coals. 2ODef Mgmt J 8 ( 1 ~ 8 4 J , C r u m , A n l N e r ~ m E ~ o l ~ a ~ ~ o n a J ~ h s F l 6 ~ i i o b z l z l y  
Pmgrom, ARIIC Research Corp Pub 2527 (Sep 1881) "he Air Foree does not like 
tu use the term warranty' becaune it believes the word IS too negative Rather the 
Air Force refem to these w~nanfies a/ 'product performance ageementi  

1"110 0 S C  5 2403iaX31 (Supp V 18871 DFARS 240 770 1 
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The workmanship and materials warranty covers defects in 
workmanship and matenals used to produce the weapon The war- 
ranty statute requires that weapon systems be free of ail such 
defects?1f 

Numerous recent government contracts have mistakenly required 
the contractor to warrant only against workmanship and material 
defects that cause the weapon system to fad an essential performance 
requirement Although this warranty would have satisfied the 
pre\.ious warranty le@slation, it is repurnant to the current statutory 
requirement and prejudices the government's rights Often, a 
workmanship or matenals defect may not affect an essential per- 
formance requirement but may affect a tangential safety or securi- 
ty requirement. These defects will also need to be corrected. Thus, 
the  contracting officer should always seek a broad warranty COWT- 
ing all defects in workmanship and materials unless such a warran- 
ty 1s not cost effective. 

E .  WARRANTY DURATION 
The duration of the warranty will vary depending on the specific 

weapon system. A defect in a tank will probably be apparent short- 
ly after the government takes delivery and tests it A defect in a 
missile, however, may not be evident until years later when it is fired 
In fact, If  It is never fired. the government may never know of the 
defect 

A protracted warranty period aggravates the contractor's trepida- 
tion of being unable to obtain indemnification from Its subcontrac- 
tors far defects that are not discovered until the end of the warran- 
ty period.'z' The government must seriously consider the effect this 
will have an the amenabdity of pnme contractors to subcontract with 
small businesses 

The means of defining the warranty penod must be rational. In 
some ContractS. the period LE measured m tlme (e.g., years or months), 
while in other contracts periods memured in terms of mileage, usage 
hours, or rounds of ammunition fired in the weapon are more 
appropnate. 

The contracting officer might even consider allowing the contrac- 
tor to Satisfy the warranty requirements if the weapon system passes 

j2610 C S C 5 2403(bK2) (Supp V 18871 
"'See mym nates 72 & 73 and accompanying text 
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a government test. If this method is chosen, the test must ensure 
The daeaven. af ail defects, 01 the warranty clause must extend the 
warranties KO cover defects not discoverable by a reasonable test. 
This method should he used on15 if no other warranty 1s cost 
effective. 

The procurement of the Peacekeeper missile Lllustrates the hazards 
of using this method. In 1985 the Air Force allowed the manufac- 
turer af the missile's propulsion stages to satisfy rhe essential per- 
formance requlrernents warranty by p w m g  lot acceptance tests The 
Air Force Auditor General criticized this procedure because it did 
not protect the goiernrnent from deterioration of essential perfor- 
mance requirements due to  a@ng dunng The maslle's useful iife.LP8 

More Importantly, the clause should not state that the contractor 
warrants that no defects exmt a t  the time of delivery. but rather it 
should State that no defects exist during the duration of the war ran^ 
ty To do otherwise may cause the government difficulties in p m -  
ing that the defect existed a t  the time of delivery. In Phoerrir Sfeel 
Container CompanylZB a Contractor argued before the Armed Ser 
vices Board of Contract Appeals that had a defect eusted at the time 
of delivery It would have been discovered by the government's c o m ~  
prehensive acceptance mpectmn The board agreed and found that 
the government had failed to prore that the defect existed at the 
tlme of dehveq, although the defect was later discoveredLs0 The >%ai 
ranty ciause m that cme covered on15 defects that eusted at the time 
of deiivery 

Furthermore, if the government discovers a defect during the ac- 
ceptance Inspection. the contractor shauid he notified immediately 
of the defect and its unacceptahiiity In Fresham & Company, lnc 
v. Cnited Statesla' the Court of Clams held that when a government 

'"'See I S Air Force iudir Agenc) Waarranf) Management of Peacekeeper Propul 
ston Sfage. and Ordnance ln i r l a l i~n  Sets, Repon of Audit 6036313 (Teb 9 1867) 11rn 
pliestharuarranr) durationshould ha\e been theentireureful Ilfel A130 10 rhepm- 
curemenf of 950 pound free fall cluster weapons (CBL-87 Bj the AI, Force used B 
warranti lest Beaides no1 being cost effeen\e the test falled to ialldare all of the 
eventid performance requlrernenii becauw the test plan *,as not praperl? formulated 
See I 7 .Air Force i u d n  <gem\. Combined Effect, Munlrlanl icqul i l t lon lIanagP 
menf. Report of Audit 6036312 (Dec 1 18861 
Tests not called for bi the contract haie been ~ c c e m e d  ab a ~ r o u e r  has]. for relec 
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inspector became aware of a patent defect, the failure to inform the 
contractor that it was unacceptable resulted m a  waiver of the re- 
qurements of the speclfication. Because of the waver, the item con- 
formed to the specification, and there could be no breach of the 
warranty-even though It originally covered such defects?31 

The result, however, is not the Same If the g o v e m e n t  was unaware 
of the defect, even though a reasanable inspection would have reveal- 
ed the defect lSs The Armed Services Board of Contract Appeals, in 
Market E p u i m t ,  Ltd. stated that one af the prime purposes of 
a warranty 1s to exempt the government from the necessity of exer- 
cising extreme diligence in its acceptance inspections. 

The warranty duration must be sufficient to ensure the integrity 
of the weapon's design and the manufacturing process. Tb compute 
the warranty duration, two elements must be considered. Fimt, the 
contracting officer must determme the amount of operational use 
(actual use) necessary to ensure that the warranties are satisfied?a' 
According to A m y  policy, this period should normally be between 
ten and twenty percent of the item's expected useful hfe.L35 This time 
must then be added to the time normally required from the date the 
government accepts the item until the item is actually placed in 
operational useL3' These deployment delays are attributed to storage, 
transportation, issuance, and installation of the item. 

If the item will become government-furnished property that will 
be incorporated into a higher weapon system, then the rime until 
the higher weapon becomes operational must also be included?a' In 
1986 the U S. Army Xateriei Command learned this lesson the hard 
way when It discovered that the warranty coverage on new factory- 
installed avionics equipment had expired before the aircraft were 
delivered to the operational ~ n 1 t s . L ~ ~  

Items such as missiles that have a long storage duration and, 

'"Id at 555.66 
lssEg , Market Equip Ltd l S B C A  So 8638, 85 I BCA 14608, at 22.008, mol for 

'"Id 
"bAR 700 138 para 4-Ob 
lS6ld But d Repon of Audit 6036313, supra note 128 

recomdnafton danzed. 65-1 BCA 1 4821 
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possibly, no projected operational use dunng peacetime, pose uni- 
que problems Normally, systemic defects warranties wili be used for 
these Items. The duration of these warranties must allow for testing 
of a sufficient represenranve sample and evaluation of the effects 
of long term storage140 

The contract must specifically define the commencement and ter- 
mination dates. Before these dates can be esrabhshed, The C O L I T ~ C -  
ting officer must decide whether the warranty will a p p l ~  to in- 
dividual items defects or to systemic defects If the indimdual defects 
option is chosen. rhe warranty should bean upon the government’s 
acceprance of each mdividuai item and end when the wamnty  dura- 
tion penad of that particular item expires.”‘ For systemic defects, 
the warranty should b e a n  on the acceptance date of the contract’s 
first individual item and end on the date computed by adding the 
basic warranty duration LO The date of acceptance of the final pro- 
duction item?“ 

If the contact includes option quantities, the warranty clause must 
state specifically whether exercising the option extends the systemic 
defect coverage duration for the basic contract m m s  or wherher it 
beans  anew only far the option quantities. 

The government should consider toihng the warranty penod in cer- 
tain instances. For example. the contract might toil the warranty dur- 
ing the time that the items are inoperable while awaamg repairs or, 
perhaps, during the time when the contractor IS trying to correct 
a systemic defect. h h g  may be appropnate if the production q u a n ~  
tity 1s amall If the production quantity IS large, tolling the warrant1 
will often be administratively Impermissible. Fmaliy, the contract 
might provide that the warranty pefiod beans anew when defec- 
tive Items are repaired or repia~ed.l‘~ 

“OSee Repon of Audit 6036313 myro note 138 
“‘.4R iO0-139 para 1 8 c l l l  
l.’ld para 4-8b(51 
““The aarranfi c lau~e  musf clearli pioiide this See Humphrei Heailng and Roof 

mg. Inc , .<SBCA So 29730. 86-1 BCA 17 7 6 8  at 88 751 (although warrant) ClSuIP 
stared that the warrants xi11 run from me year from the dare of repaa or replace 
ment,  board held that this nording onli applied t o  repar 01 replacement of amern- 
 men^ propen) damaged dunng performance because of ~ f i  context nlfh the enllre 
ClaYSeJ 
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E CONDITIONS VOIDING THE WARRANTY 
& WARRANTY EXCLUSIONS 

Defining the conditions that will void the warranty IS an Impor- 
tant aspect of the warranty clause. The contractor may insist that 
only Its spare parts be used on the weapon system and that the 
government’s use of spare parts obtained elsewhere uill void the war- 
r a n t ~ ? ~ ~  In this situation, the government must determine the effect 
such a requirement wdl have on competition and future costs of spare 
parts. The contracting officer normally will discover that the long 
term effects of Such a warranty are too pernicious. 

Accordingly, the government should resist all attempts by contrac- 
t o n  to place any anti-competitive restrictions on spare parts. Many 
contracton have allowed the government’s use of non-contractor- 
approved parts as long as the warranty exdudes failures due to such 
non-approved parts. Some contracton have further insisted that 
when non-militar)-Epecdication spare parts are used, the burden 
shifts to  the government to demonstrate that the substitute parts 
did not cause the failure?A6 This compromise seems equitable to  both 
parties. 

Furthermore, contracton may insist that the warranty clause per- 
mit only contractor personnel to maintain and repair the weapon 
system. Again, she contraning officer should resist ali such attempts. 
Not only are these restrictions impracticable and anti-cornpetitwe, 
but they also adversely affect military readiness. When a weapon 
system deployed at sea or in combat needs immediate correction, 
these restrictmns often will be impracticable. Moreover, they pre- 
vent military personnel from acquiring the maintenance expertise 
necessary when she warranty The warranty clause should 
also provide that the warranty is not voided by government- 
performed mainsenance or repam that are accomplished in accor- 
dance with standard Military Service Maintenance Procedures (e.g., 
technical manuals and bulletins) or any other applicable wristen in- 
structions mutually agreed to during the period of the warranty. 

Causes beyond the control of the contractor, such as f r e .  flood, 
crash, accident, explosmn, sabotage, combat damage. and any act 
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of God, should be excluded unless The technical data package 
specifically requires protection from such threats."' 

Mahandl~ng:'~ improper improper storage, improper 
use:6D unauthorized or improper mamtenanceP' and improper 
modificationLs2 by the government should also be excluded. The war- 
rant? clause should place the burden on the contractor to prove that 
one of the above forces was the proximate cause of the failure 
Although contrary to the normal practice of placing this burden on 
the government:j3 this provinon properly allocates the burden on 
the contractor who IS often better able to Lsolate the cause of a defecr 
due to its supenor technical knowledge of the weapon system and 
its design. This burden should be shifted only d the government has 
denied the contractor access ta evldence necessary to meet Its 
burden 

Some contractors have required exclusions for faded or chipped 
paint. scratches. dents, nicks. and any other cosmetic damage result- 
ing from usual and customary use as long as they do not affect the 
weapon's effectiveness. Such exclusions are appropnate in mast  con^ 

tracts Indeed, unless the warranty explicitly provides otherwise. all 
deficiencies that are the result of usual wear or accident are exclud~ 
ed from rhe w m n t y L S 4  Finally, contractom usually demand that the 
contract explicitly state that there are no other warranties, such as 
implied warranties of merchantability or fitness for a particular pur- 

mstallatlon) 
' dsSe~  e # ,  DraLe Am Corn ASBCA F o  4914,60-2 BCA 1 2810 at 14 607 (~mproper 

installation ~mproper mmnlenance and conlammaled fuel). Rmm-Olds Plumbing 
and Heating COT 60-1 BC.4 at 9635 (faults wuernment initallation and i m v o p e r  
handlmg) 

"Wet e p  George E Jenion Conrracfar loc til 2 RCA ai 75.296 (~mproper use 
and abuse) Rente1 & Frost Inc .ASBCA Yo 8066 1063 RC.4 1 3 8 8 0  at 10 270 (tm 
proper operanonl. Bilkinran & Snorden Inc ASBCA \ a  5833 61 2 WC4 13120 
st 16 201 (Improper "Pel 
"'SPS, e#  Drake Am C a m ,  60 2 BCh at 14.607 limproper muntenance ~mproper 

~n~rallatian and contaminated fuel) Rre  Detection Ser~ice.  lBCASo 9(1-1-1-71 72.1 
BCA 1 9386. at 13 676 ('mpmper mamtenanee) 
""he. ev South Portland En8 g Co IBCA Uar 770-3-68 771-1-60, 69-2 BCA 18031 

at 37 316 (unauthorized modlflcarlonl. mol i o ?  reconsidmolion denied 70 1 BCA 7 
R"D2 
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pose Regardless of whether contractors request this disclaimer, the 
Federal Acquisition Regulation requires 1t.li5 

The warranty's coverage of government-furnished property (GFP) 
extends only to proper installation by the The gavern- 
ment, however, may require the contractor to warrant these pans 
if the contract requires the contractor to modify or perform other 
work on the parts. In this case, the warranty will extend only to the 
modification or work performed on the G F P F  Although it is DOD 
policy to exclude from the warranty any liability for loss, damage 
or iruuly to  thud parties:s8 the warranty clause should exphcitly hold 
the contractor liable for damage to GFP caused by a warranted 
defect 

As was stated earlier m this article, DOD wiil obtain design and 
manufacturing warranties in foreign military sales (FMS) contracts. 
but DOD normally will not obtain essential performance re- 
quirements warranties for FMS Accordingly, the con- 
tract should state that items delivered to foreign customers are ex- 
cluded from the production contract's essential performance re- 
quirements warranty. Because the costs associated with the desigm 
and manufactunng warranties will be different for FMS purchases 
(due to the overseas location and support environment and because 
performance warranties will not cover FMS items), the government 
should have the wananty costs proposed separately for domestic pur- 
chases and FMS Furthermore, the contracting officer 
must ensure that the FMS customer bears all costs of administering 
the warranty, especially when claims will be asserted through DOD's 
system of enforcing warrmtrzs162 

The contract should also address the effect chat a change order 
will have on the warranties. Often, contractom will demand that the 

,"FAR 46 706(bKI)(1111 

"'See DF.44Rs 246 770-6 
"'Id at 246 770-3 
'~eS~UorfolkShipbuilding&DrydockCorp. ASBCAUo 21560,80-2 BCA? 14.613 

af72,077,modiiiedmpanl~ponrccanndnalwn 81-lBC.47 16,056, PennSlaleCoat 
%ApronYfg Co ASBCA No 6161, 61-1 BCA 12802, at 16,160 mol / o r n c a n n d e m  
Lton denied 61 I BCA < 2867 In both of there ca~ea.  other ~ r ~ v i s m n s  of the contract 

j a v e e  i n  u sc 5 ~ a o ? ( ~ )  a (Bn2) (supp r 1987) 

placed thia llabllily on the contractor 
"ODFARS 246 770 7 and mym note 104 
"lBul Fi sum note 104 IDFARS indicates that s~melimes the cost far the perfor 

msnee warranty cannot be practlcall) separately Identifled) Separate pnclng IS 
neeerrary because quite often foreign mdifary ssle~ requirementi are fulfilled bg ex. 
iifing production contracts for domestic weapon systems 

"'DFARS 246 770 7 
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issuance of a unilateral change order will alter the warranties Con- 
tractors rightly desire this protection 11 the change order modifies 
the system's design or the manufacturing process The issuance of 
a change order that does not preclude the weapon from meeting the 
warranted requirements should not alter the terms of the u'arranry. 
The burden. however, will probably be an the government to prove 
that the unilateral change order did not have such an effect?61 

Whenever the government approves an engineering change pro 
pmal (ECP), the incorporation of the change into the contract should 
specificall> state that the change does not affect the warranties 
Equally imporrant. the contracting officer must expeditiousl) act 
upon ECP's so that approved changes can be incorporated into the 
production units quicklyii4 

G. NOTICE & RETURN PROCEDURE 
The contmct should address the penod of time in which the govern- 

ment must notify the contractor of a defect165 If no specific time 
or procedure is stated, the go\-eernment must @ve notice nithin a 
reasonable time and manner after It discovers (or should have 
discovered) the defect 166 The contracting officer should eliminate 
any potential ambiguity in this regard bg specifying in the contract 
a time penod and procedure far notifying the contractor. The con- 
tracting officer must ensure that the nonce 1s given within the 
specified time; otherwise. the breach of warranty claim will be 
barred.lO' 

hoxeier oppore such mque~fs  far  mod reason 
"#See FAR 16 706(bJ(I) For adequat) of notlee, see ilnlfed Stater ez re1 Conlfr 

Prods Corp 5 Bruce Cansrr Corp 272 F2d 62 (3d Clr 19591. Harrlngron & Richard 
son. Inc MBCA ho 9839. 72 2 BCA $ 9507. Phoenix Steel Container C a ,  4SBC.i 
No 9987 66-2 BCA $ 6814 1111n) Trailer Sales Co ASBCA Yo 1688 58-2  BCh 
1848, nwf tar ncormdrrotmn d r m r d  69 1 BC.4 f 2065 

IbbJ R Lmplot Co ASBCA So 3952. 59-1 BCA 12112 at 9068. m o l  Jm iacoriniipm 
tion denzed 59-2 BCA 1 2306 see also Price Barter) Carp ASBCA 'os 1097, 1096 
(Oct 28 1952) (four month delay reasonable but smen and one-half month dela) 
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Once a defect LS discovered, the government must decide which 
remedy to pursue. When the government requires the contractor to 
make the corrections, the contract should specify a procedure for 
returning the items to the contractor. That provision should State 
that the government will return the defective item to a particular 
repair point within a certain time The repair point normally will be 
either a government fachty or the contractor's facility; however, for 
vital weapon systems that are not easily transported, the repair point 
should be the user's loc.atmn!ae Both government and contractor 
representatives should, when feasible, concurrently inspect the item 
to evidence the existence and extent of the defect 

The warranty clause should provide that the government may 
change the remedy chosen, even after election by the government, 
as long as the contractor has not relied to  its detriment an the ongnal 
election?6g 

One issue that has repeatedly caused problems is when the govern- 
ment returns allegedly defective items to  the contractor, but, upon 
testing by the contractor, no defects edst170 To allexate this problem, 
the contract should allow a m-um number of such returns before 
the contractor is entitled to an equitable adjustment for this un- 
necessary testing. 

Other L S S U ~ S  that need to be addressed in this section of the war- 
ranty are the time allowed for r e p a h ,  the use of government repair 
pmts that are already available a t  the contractor's facility, and the 
transportation responsibilities of each party 

H .  LIMITATION OF CONTRACTORS' 
MONETARY RISK 

The most important concern of any contractor 1s to limit its 
monetary liability under the warranty clause. Recently, contractors 
have vigorously sought to  negotiate a cap an their monetary liabili- 
ty The DFARS permits the contracting officer to piace such B limit 
on the contractor's liabihty?71 Although the statute does not expressly 
permit thi$ the leglsiatwe history supports the notion that an assess- 
ment against the contractor of less than full costs is appropriate in 

"'Army p d q  18 t o  return defective equipment to a depot or Io the CmfmCtOl'S 

L'?% GenedOptical. Ltd , ASBCA Nos 21387 26503, Bj-1 BCA 117,844 Bf 82.323 
,'These are commonly referred to a~ 'retest 0 K " 
"IDFAUS 246 770 3 See gowol ly  tMm rex! at IX C 

fWIlltl 
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many sLtuations?7Z Instead of an absolute cap, some contracting  of^ 
ficers have successfully negotiated a warranty that requires the con- 
tractor to bear the cost of repain to a specified limit; then, further 
costs are shared by the government and the contractor. 

A limitation on rnonetan liabiiity 1s one of the most readily 
available means of keeping a warranty cost effective for the govern- 
ment. Its use, however, should not be abused. 

I .  REMEDIES 
The most important aspect of any warranty IS the remedies afford- 

ed the government m the event of a breach by the contractor. The 
statute provides two remedies: the contractor may promptly correct 
the defect at no additional cost to the government, or the govern- 
ment may obtain the necessary corrective action from another source 
and recoup the reasonable costs of correction from the 
Correctke action lncludes repav replacement. or redesig&:" which- 
ever is most appropriate"s The DFARS provides a third remedy of 
equitably reduclng the contract price??' The government has the eiec- 
tmn of selecting the remedy?'? No matter which remedy 1s selected. 
the contractor will not be liable for any loss damage, or ~ll]ur)- to 
third pen on^?'^ 

Congress contemplated that the government would select the f i n t  
remedy whenever the contractor 1s prepared to promptly correct the 
defect Obviously. If the system 1s deployed at sea or in combat, 
this remedy may not be feasible. For weapon systems deployed 
overseas. unless the contractor has a repair facility a t  the oveneas 
location, the government must evacuate the defective item to the 
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United States for correction if the first remedy is chosen. The 
transportation tune may be unacceptable to mthtary readiness. Ac- 
cordingly, another remedy would be more propltlous in these Situa- 
tions 

When the government affords the contractor the opportunity to 
correct the defect, the government should require the contractor to 
bear all of the costs, including the transportation expenses?8o In- 
terestingly, the Armed Services Board of Contract Appeals in Platt 
Manufacturing C m p a n p  heid that the risk of loss far items re- 
turned to contractom for correction of warranted defects 1s borne 
by the contractor, The board reasoned that returning defective goads 
under the warranty clause is tantamount to a revocation of accep- 
tance, which shifts the risk of loss back to the contractor. Finally, 
in cast-type contracts, the government must ensure that contractors 
do not indirectly charge the costs of correcting defects to the can- 
tracts as reimbursable expenses. 

The second remedy allows the government to take the corrective 
action and to assess the contractor for the reasonable costsLBZ The 
ieg~slative history expresses Congress's intention to ailow the govem- 
ment to demand leis than the full amount of the incurred costs when 
assessment of the full costs would be mequitablelb3 

Frequently, these two remedies are neither practicable nor effi- 
cient, such as when the item is not capable of repair. A missile that 
has been expended and a satellite that cannot be recovered or 
repaired are examples of situations where a third remedy IS 
necessary. Moreover, in Some circumstances the government may 
decide that it can tolerate the defect. In these CBSBS, the government 
has not received the fuii benefit of the contract; thus, a downward 
adjustment of the contract price is the most appropriate remedy. 
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This adjustment is determined by comparing the value of what the 
government bargained for with the value of what it received 194 Quan- 
tifying the adjustment IS seldom easy The additional cost that the 
contractor would hale incurred to produce the item without the 
defect IS not an appropriate measure of the extent of the downward 
adustment!ea Instead, the government must determine how serious 
the defect LS to the proper use and effectiveness of the weapon 
sgstem Ascertaining such reduced Talue rarelg lends itself to 
mathematical prec~sion and often mvohes judgmental elementshae 
The government's cost to correct the defects is a permissible memure 
~n absence of a more precise one?87 Finally. recovery of the entire 
price of the item is proper If  the defeccive item IS useless to the 
government.lnB Without some expressed standards set forth in the 
contract to measure the reduced value. this Issue u-ill probably be 
contested as frequently as it arises. 

4 fourth remedy should be conadered--allowmg the gmernment 
to terminate far default and recover excess reprocurement Costs If 
the uarranty does not expressly provide this remedy. the govern- 
menc probably may not seek this remedy!ss Canary Brotherdeo can 
cerned B contract in which the warranty did not expressly include 
the remedy of default termination and the recoupment of excess 
reprocurement costs The Armed Services Board of Contract Appeals 
held that when the contractor refused to replace or Correct the defec- 
tive items within a reasonable time after notice of the breach and 
the government did not main  the items. the appropnate remedy was 
recovery of che purchase pnce paid for the itemsLg' The board did 

"'E# Henry Angel0 & Co .4SRC.4 50 30602. S i - l  BCA 18 618. at 09 218 .%em 

1B6.kroPmdrRerarch h e  87 1BCAa196 116 Thira hoxeier t h e o o i c a l m e w m  
Prods Research Inc ,  ASBCA \o 25956 S i  1 RCA 1 19.125 at 98 216 

under fhr changes d a u e  
1b/d 

Marker Equip Lfd -4SBCA \o 8b39 65-1 BCA 1 1608. at T2.007 Astuheca Inc 
ASBCA U o i  8727 0084 1963 BCA 13841 ar 18 518 Ganan Bios ASBC.4 ho  7779 
1063 BCA I 3 7 2 1  at IS 610 d i d  072 reioniideratron 1963 BCA 3875 411 of these 
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not allow the recovery of excess reprocurement costs. Accordingly, 
the prudent contracting officer will ensure that each warranty ex- 
pressly includes this remedy 

Except for traditional pass-through warranty items such as tires 
and batleTies,LgZ pass-through warranties, which require the govern- 
ment IO seek remedies from subcontractors instead of prime con- 
tractors, may not be used in A m y  weapon system 

Finally, the warranty clause should explicitly state that the rights 
and remedies under the warranty clause are in addition to any other 
rights and remedies under any other contract clauses. Far example, 
the rights under the inspection c l a u s P  far latent defecrs, fraud, or 
gross mistakes amounting to fraud will survive after the warranty 
has expired.les Additionally, it should state that the warranty terms 
are not affected by any terms or condamns of the contract concern- 
ing the conclusiveness of inspection and acceptanceleu Otherwise. 
the warranty rights will be extinguished upon acce~tance!~'  render^ 
ing the warranty worthless. 

V. PROOF OF WARRANTY CLAIM 
Because breach of warranty is an affirmative defense, to  prove a 

breach of warranty the government must prme by a preponderance 
of the evidence: 

'B*.AR 700-139, para 4-3e 
,e*,> 

'srIn~frumenf~ for lndua, loc I United States, 496 F 2 d  1157 (2d Cir 1874) 
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1) the existence of a defect;lBs 
2) that the most probable cause of the defect resulted from a war- 

3) that the defect existed dunng the warranted 
4) that the government provided the requisite notice of the defect 

5 )  the resulting quantum due the government because of the war- 

ranted cause;LBe 

to the contractor;Zn1 and 

ranty breach.zo2 

Once the government estabhhes a pnma facie case, the burden shifts 
to the contractor to refute the government's proof by a preponder- 
ance of the evidence %03 

To prove the second element, the government must prove more 
than the existence of a failure during the warranted penod.20' Al- 
though the government need not precisely identify the cause of the 
defect. I t  must prove that the most probable cause resulted from a 
warranted cause z o 6  If the contractor shows that It is just as plaua- 
ble that the defect resulted from an unwarranted cause. the govern- 
ment has not satisfied its burden of proof.20B 

The legal enforceability of the warranty 1s quite perplexing when 
the government 1s the source of the weapon system's design, which 
the contractor must fallow. The Armed Services Board of Contract 
Appeals has held that when the government provides the design. 
the government also implicitly warrants that a satisfactory product 

Aem Fnds Research, Inc , ASBCA Yo 26956. 87-1 LCA 119 426, at 98,213-14 

c u e s  cited  pro note 32 
Aem Prods Relearch, Inc , 87-1 BCA at 88 214 Araco Ca , VACAB \ o  632 

67-2 BCA 1 6440, at 28 857 
* O ' E g .  AeroRods Research, Inc 87-1 RCAat98.214 J R Slmplof Co ASRCA No 

3 9 ~ 2 . 5 8 l B C A 1 2 1 1 2 . a s 7 3  ssealro~~norer106d167andaccomp~ymefen 
#ODEg, C m  Pmds Relearch, Inc, 87-1 BCA at 98 213 
*O'E.g., Great Valley Conitr  Co . ASBCA No 24449 81-2 BCA 1 15,308. at 7 6  801 

George E Jemn  C o n l m c f ~ ~ ,  Inc , ASBCA So 23284, 81-2 BCA 1 15,207. sf 76.296 
*-E.g., Ed DlcbnCont rae tmgCa ASBCANo 27286. 84-1 RCA 116,950 at 84 311 

Phoenrr Sreel Container C o ,  ASBCA KO '3967, 66-2 BCA 1 6814. at 27,037 
Ism 

manye mntw c o  ASBCA KO 23643. SO- 1 RCA 1 14.434, at 71 162 s E con-  
tractom Inc, ASRCA KO 11044 67-1 RCA 1 6175 ar 28 611 

'o'E.g, c e s  elled sum note 32 
l a E g ,  Abney Camfr  Co ASBCA No 23686 80-2 BCA 1 14 506 at 71.514, S E 

C ~ n l m f ~ l l  Inc , 67-1 BCA at 28 611, Drake Am Cow, ASRCA l o  4914 60-2 BCA 
1 2810 at 14 507 
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wiii result if the d e s m  is followed.zo' The contractor may recover, 
under the changes clause,zo8 any additional costs necessary to meet 
the essential performance requirements due to design shortcorn- 
ings.2oQ This has been true even when the contract required the con- 
tractor to meet specified performance requirementsXl0 The board 
has held, however, that if the contractor knew or should have known 
of the defective government design but did not bring it to the atten- 
tion of the government before bidding, the contractor will not be a- 
cwed from meeting the performance requirements.2" 

None of the above cases dealt with weapon system warranties. As 
the B a r d  has never wrestled with this concern in re& to statuton- 
iy mandated weapon system warrantieS,112 It Is unclear whether this 
line of cases will be followed. The board probably will depart from 
these cases because Congess's mtent WBS to shift the design risk to 
the contractor. On at  least two occasions, the Armed Services Board 
of Contract Appeals has indicated that the contractor assumes the 
m k  of the defective Specificatiom when the contract exphcitly shifts 
this nsk to the ~ o n t m ~ t o r . " ~  

I ~ Y O I Y ~  weapon syilems warrantlei Whether these tribunals will dewate from thebe 
decisions when considering statutory weapan systems w m n l i e i  is  unclear see 
rrpMmus Hsmngron. Thvn & Clark, The how's Wmwu! ,  of fhe Phm o n d s w m -  
twm.tm a C~nsrmctwn h w c t ,  14 Pub Cont L J 240 (1884). Mandel I% Scope 
and Lmtlaliom of the lmpliad Wamnty  01 Fedem! govern me^ Dsngn SpeW%ca- 
LION. 6 Pepwrdme L Rei 407 (19791. Wtfen, The Impked WhrroMy that Attaches 
ty O o u e r n m  Fvrnuhed Dsngn SpeMwatzonr, 31 Fed B J 28!  (1972) 

'OaFAR 62 243-1, CHAIGES--FlXED-PRICE (AUG 1967) FAR 52 243-2 CHAUGES 
COST REIMBLFLSEMENT (AUG 1867) 

' o s E g ,  c m  CLted sup0 note 207 
P1"E.# , Radranle% 1°C , 81-1 BCA at 74,276, Datametnes. Inc , 74-2 BCA at 61,10&01, 

KecoIndur,Lnc..A6BCAIos 111ffl. 16M7, 72-2BCA78676, atM,722.@dmnmn 
slderaliion. 72-2 BCA 19633, Linochine Pmds Corp , ASBCA Poi 11378. 13118. 70 2 
BCA 18409. at 39,133. General Precalon. Inc , ASBCA Po 12078. 70 1 BCA l 8144. 
at 37,845 

l"E.g,  Seven krencei Inc 77-2 BCA at 61,876. SW Elecs and Mfg Corp , ASBCA 
Nos 20688 & 20860, 77 2 BCA 1 12.631. at 61,219, W d  012 ncanndemlion, 77-2 BCA 
12,785. R C Hedreen Co , 77-1 BCA at 58,654. ConsaUdated Diesel El- Corp., 67-2 

. . .  
d e s  and unambiguous language) 
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If by conformmg to the government-provided design the xnt rac-  
tor i s  unable to meet the essential performance requirements. an ob 
vious dilemma arises-by satisfsing the desi@ wamntg, the contrac- 
tor breaches the essential performance requirements warranty In 
this ~ituation the Contractor might nghtfully a~sert the legal defense 
of impassibility as an excuse for the breach To resolve the dilemma 
and nullify any legal defense. the Contract should explicitly State that 
the contractor IS responsible for ensuring the design will fulfill the 
essential performance requirements 

The wamnty  clause should provide that if the contractor discovers 
that the design fads to fulfill the essential performance requlrements, 
then the contractor must propose the minimum necessarg changes 
to the deslgn to meet those performance reqmrements Of course, 
the contractor should bear the Costs associated With the incorpora- 
tion of these design changes The contractor should be absolved of 
its warranty liabrlity only If the government refuses to amend either 
the design specifications or the essential performance requirements 

The contractor who initially designed and tested the weapon 
System will normally be less concerned about 11s potential liability 
than will co-producers who were not invalved m the full-scale de- 
velopment stages Understandably, these co-producen are concerned 
that the essential performance requirements were never really 
vaiidated or. more basically. that the design drawmgs were neghgent- 
ly or intentionally improperly prepared, for whatever reason 

Many contracnng offlcem do not appreciate this concern. They 
believe that one service purchased by the government m the co- 
producer's contract i s  the co-producer's independent Investlgatlan 
of how well the weapon system's deagn meets the essential perfor- 
mance requirements. Although the co-producer i s  able to pnce the 
cost of this mnvestigatmn m 11s proposal, the co-producer 15 unable 
to determine the costs to rectify any needed design changes until 
the inrestigatmn i s  conducted Therefore these Costs Cannot be ac- 
curately reflected in the co-producer's proposal Alternately. t o  ex- 
pect a co-producer to conduct this imesngatmn prior to being award- 
ed the con t r a~ t  IS unconscionable. The investigation may require er-  
tenswe and costly tests and evaluations. which the contractor would 
have t o  absorb as an expense in the preparation of its proposal 

Obviously. the solution IS t o  delay negotlatlon of the warranty un- 
til the evaluation of the initial production quantity has been com- 
pleted Only then w i i  ail panies better understand rhe t rue nsks 
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of the warranty. Unfortunately, this solution is normally nor prac- 
ticabie 

Therefore, in cases where the contractor has no control over the 
design specifications, the government must either cautiously preseme 
its right to enforce the performance warranty or, m some manner, 
limit the contractor’s liability under the performance warranty (if 
this 1s the preferred alternative). This same concern arises when the 
government specifies particular parts or sources of parts to be used 
by the c ~ n t i a c t o r . ~ ~ ~  

VI. EFFECT OF CONTRACTOR 
MAINTENANCE ON MILITARY READINESS 

AND SUSTAINABILITY 
The contracting officer must seriously consider the Lmplications 

of the warmnty’s terms upon military readmess and sustainability.zL6 
Readiness is the capabihty during peacetime for the Armed Forces 
to perform their missions;216 sustainability is the ability once hostiii- 
ties have begun to continue combat missions until national security 
objectives are achieved 

One of the predominant issues in this area concern8 the mainte- 
nance and repair of equipment. Allowing the contractor to maintain 
and repair warranted items may result in an untenable position. 
Namely, when maintenance and repair responsibility P B S E ~ E  to the 
government. no government employees will possess the expertise 
necessary to maintain and repair the weapons. 

The ill effects of relying too heavily on contractors IS exacerbated 
during wartime The government must antmpate an inevitable in- 
creme in maintenance requirements during mobilization. Subse- 

““See S & E Contractan. Inc 67-1 BC.4 at 28.611 (no performance specifications. 
however, aere included m this contract1 Cornporn vrfh W-icks Eng’g & Conrtr Ca , 
1BC.A ho 191 61-1 BCA 12872, at 14,882 (government did not requae spaeclflc nurce,  
contracting officer’s reprrsenfaliie !COR1 merely requested contractor to  use heal 
Indian mbe’s pmducts innfar 8 3  p0slble) mL /or reconstdemlzan denled. 61-1 BCA 
12815 

“3For a good discupJim of this issue see generally R Cote D Suile, L Gnffm & 
L Hobomb. The l r n ~ l i c a f i o n ~  of b‘amnnes on Readme= and Mabdnafm !Mar 18851 
(unpublished paper a\arlable fmm the lndusfnal College of the Armed Forces) 
)hereinafter R Cofel 

“8.4rmp Reg 700-138. Arm3 Lopmci Readiness and Susramabila) 126 (Dec 27 
ISR61 

*‘-Id at 126 
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quently, dunng combat the heavy use of weapon systems udi tremen 
dousiy increase maintenance and repair requirements Accordingly. 
the government must ensure that additional skilled penannel. repair 
equipment, and spare parts are available to support these heightem 
ed requirements Because contractors during peacetime will not in- 
vest in these additional requirements at their own expense, the 
government must ensure through alternate planning that the capaci- 
ty will c a s t  to sustain combat operations 

VII. WARRANTY ADMINISTRATION 
PROGRAM 

The eflicae of a warranty depends greatly upon the government's 
ability to enforce the warranty's provisions Although a thorough 
discussion of the intricacies of a warranty administration program 
is beyond the scope of this a cursory review of the main 
a p e m  of a warranty program wiii be discussed 

First, smplicity 1s the hallmark of an effective wananty admmetra- 
tion program Second, enforcing the warranty should require little 
additional effort by the userr and must use a procedure that 
facilitates government-contractor interface m r d .  the program must 
be compatible with the existing government suppon system 

In the Army, the materiel deveioperzlg of a weapon system is 
responsible for writing the Materiel Fielding Pian (MFP), which 
establishes the warranty admimstratmn program 210 Warranty 
t e c h c a i  buUetmS Lmplement the pian's wamnty provisions 211 These 
bulletins define the users responsibilities and the procedures for en- 
forcing the warranty provisions 

To facilitate the identification of items covered by warranties, rhe 
Army requires that data plates be affixed to all warranted items that 

2'DFaor a derailed dlaul;*mn. s ~ e  generally AR 700-139. H Baiaban K Tom B G Har- 
nan. Jr . W-ty Handbook ch 6 (I986)(Defem Swtfemr Management College ten) 

"'The matenel developer (MATDEV) 18 the organization responsrble for research 
development. de\elopment rests and produrn ialldatlon of an item Amn Reg 110.25 
Dlcnonarv of United Stale8 Army Terms (Oct 15, 1083) 

l'OhR 700 139 mra 2 61: 
The MFP 1s P stand-alone document which CmsOlidaleS all XATDEV and gaining 

user actlow Icheduleq and p'ocedures needed to p m e s  deplo) and su(Bm a system 
Detailed planlung and ~cfmns required for deplojmeni of a system me described ~n 
the MFP 0 S A m y  Materiel Command hmphler 70 2 Matenel Accqu~,~Iion Hand 
book para G 20 (Mar 23. 1887) 

l'MR 700 138. paras 4 12 6 Ib 
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identify the items as wananted, the expiration date of the wanan- 
ties, and the appropliate wananty bulletin numbers.z22 Including the 
contract number is not mandatory, but this mfamanon probably 
would be helpful. These identification markings aim are required 
on packaging material.223 These markings alert the users to the war- 
ranties and where to find the procedures for enforcing the warran- 
ties. Contracting officers must ensure that the production contracts 
exphcitly require the contracton to provide these markings 

h effectively administer the program, the government must have 
a system far tracking warranty claims. Within the Army, each major 
procurement command has a prcducts assurance office that performs 
this function. Besides government tracking, the contractor should 
also be required to submit wananty status repom The reports should 
contain the status by serial number of all items returned for war- 
ranty repam, the time it took to repair the item, the costs incurred 
by the contractor for its wananty efforts, and any recommendations 
or comments to enhance the warranty's effectiveness Wrticular 
attention must be focused on identifying systemic defects 

Finally, the administration program must have a mean8 to assess 
the effectiveness of the warranty and the administration of the war- 
ranty. In the Army, in-process assessments are required annually,za6 
and a final payoff assessment must be conducted upon expiration 
of the warranty.226 Th~s assessment analyzes the economic benefits 
derived from the warranty in comparison to the costs of corrective 
actions had there not been a warranty.2z7 It u mperntive that the 
government use the results of these assessments to improve future 
procurements. 

MI. COST-EFFECTIVENESS METHODOLOGY 
The contracting officer must perform a formal cost-benefit anaiysls 

before procuring any wananty.z2s The DFARS instructs that: 

In assessing the cost effectiveness of a proposed w m n -  
ty, an analysis must be performed which considen both 
quantitative and qualitative costs and benefits of the war- 

f s s ld  p- 4-11 The markme musf be m accordance with MIL-SD-I30 
""d These markmgr muif be u1 accordance with MIL-Sm-128 
"'The report Should be prepared m accordance with D1-A-lO2I. 
'*'AR 700-139, para 4-4n 
***Id para 4-4c 
"'Id "'DFARS 246 770-8, AR 7W 139, para 4-3 

107 



MILITARY LAW REVIEU- (VOl 127 

ranty. Costs include the warranty acquisition, admimstra- 
tmn, enforcement and user costs. weapon system life costs 
with and without a warranty, and any costs resulting from 
Imitations imposed by the warranty pronaons Costs in- 
curred du ing  development specifically far the purpose of 
reducing production warranty risks should also be con 
sidered Smilarl>. the cost-benefit analysm must also  con^ 

sider lodstical’operatmnal benefits expected as a result of 
the warranty rn well as the impact of the additional  con^ 
tractor motivation pro\ ided by the warranty Where possi- 
ble, a comparison should be made with the costs of ab- 
taming, and enforcing similar warranties on similar 
systems.228 

Quantifying all of these costs and benefits 1s a herculean and. at 
best. imprecise task Most of the methods used in the Department 
of Defense concentrate on analyzmg costs to the excluaon of benefits 

One common method 1s to compute what the government can ex- 
pect to pay to repair the items if no warranty 1s provided 2 3 0  The use 
of hatancal data to project the number of repairs and the costs of 
the r e p a h  1s necessary If the warranty price coupled with the 
government’s cost of administering the warranty 1s less than the 
government’s projected costs, then cost effectiveness LS obvious 

Another melhod IS ro determine the ratio of the warranty price 
to the production price. This ratio IS compared to the warranty ratios 
in previous procurements of like or similar items Although it 1s an  
imprecise analysis, it does provide some means of determining cost 
effectiveness 9 3 1  

A th rd  method of analgsis 1s the cost-estmatmg relatiomhips (CER) 
model This model IS predicated on the theory thar quantifiable 

’llDFkRS 246 770-6 This analiiii !nu% be documented m the ConfralI file kl 
‘8”Thli simple equation Can be used 
X = meantime befueen faluns (HTBFI 
r = usage houn 
R = C O J ~  per unit t o  repair Oncludei adniiniifratmn and Iranspoxtaflon costs) 
Q = quanti4 purchased 
G = government cost I o  repair in absence of xarranti 
G - (Q) (1 diiided by X) (I)  (RI 

’“‘Tha assumes that the pwvlour warrallrlei *ere cost e l l e e r l i e  XI30 If does not 
account for the contracfo~ ~decreaied  risks resulting from experience the contractor 
obtained m p ~ v m u ~  procurements (L e learning rune)  It I I  interesrlng i o  note that 
the ~arranq rat io has normally been ~n the range of 0 7 % ~  in contracts that I haie 
revle*ed 
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variables e m t  that exert mfluence on the contmtor's warranty costs. 
Historical data of these variables is used with a multiple regessmn 
technique to  determine the relationship between the variable and 
the warranty's costs. Predictions are made using the historical data: 
predicted costs are then compared to the warranty's A final 
method. bottom-up accounting, attempts to identify ail of the con- 
tractor's costs of prodding a warranty, inciudlng the costs of improv- 
ing the weapon's It requires extensive historical data 
as weii as accurate projections. Because of its complexity, it 15 often 
impractical to  use. The US.  Army Aviation Systems Command has 
formulated a bottom-up m ~ d e i , ~ ~ '  which LS being used throughout 
the Department of the Army. It is a cornputenzed model that com- 
putes the warranty's "should cost" and compares it to the cost to  
the government without a warranty. For further cornpanson. the 
model also allows the user to conduer a sensitivity analysis 

Although these modelsx36 quantify identifiable costs, they neglect 
benefits and disadvantages that are not easily quantifiable. The ef- 
fects that a warranty will have on military readiness and sustainabh- 
ty,zae competition,23' spare pans breakout,z38 and the development 
or stifling of technological innovationzsQ must also be considered 
when determining cost effectiveness. Xonetheiess, DOD IS attempt- 
ing to develop other estlmatmg methods that will adequately con- 
sider these concerns 

'rmFor detslled lnformafmn ari fa this analyiis see K Tom. E &en & H Balaban 
Analysla of Warranty Cost Methodoloses I19861 (technical repon prepared by ARIUC 
Research Corn for the I. S Naval Matenel Command1 lhereinafler K Tom1 

zJsld For ginera1 guidance on auditing and reviewmi elfmared and a& war 
ranfy C o b t i  of cantractom. and on vanou~ methods o i  ~ceuunting for warranty costs, 
See Defense Contrscf Audit Agency Manual 7640 1. DCAA Contract Audit Manual, 
T 7-18"" ill,," 14P41 
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The K a ~ y  takes a somewhat different approach to cost effec- 
tiveness It attempts to get warranties at no additional cost The Kavy 
contends that It pays far a system's reliability m the development 
and production contracts Thus, It IS inappropriate to pay more to 
require a contractor to stand by its product through a warranty pro- 
vision The K w y  deduces that tracking costs is therefore not ap- 
propriate Although the Navy correctly realizes that reliability 
should be built into a weapon system and that I t  should not merely 
be a consequence of a warranty, its logic 1s fallacious The Navy fails 
to realize that had It not required a warranty, It would have paid less 
far development and production because the contractor would have 
been less concerned with reliability 

Another LSSW of concern is that the DFARS states that the acquisi- 
tion cost of a warranty may be set forth in the production contract 
as part of the end item's price or as a separate contract line item 2 4 1  

In any event to perfom a cost-benefit analysis, the contractor's pnce 
for the warranty must be readily Identifiable. 

In sealed bidding,242 the invitation for bids (IFB) should require 
prices for the end item with and without the warranty Even when 
the 1FB identifies the warranty price, there 1s cause for concern 
Assume that the government receives the follouing bids 

Endltem E n d I t m  

If the government determines that the wamnty  offered by the bid- 
der with the lowest overall pnce (Bidder 1) 1s not cost effective, what 
should the government do? Should the government seek a waiver 
of the warranty and buy the end item without warranty from Bid- 
der 3 ,  who has che lowest end item without-warranty price? Or 
should the government buy the end item with the warranty from 
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Bidder 2,  who offen a cost effective warranty but the highest end- 
item price and the second highest end-item-with-warranty price?243 

Choosing the second alternative is illogical-why purchase the same 
thing (end item with warranty) for a higher total price j u t  for the 
sake of saying that the warranty price has been determined to be 
cost effective? In reality, part of Bidder 2's warranty costs may ac- 
tually be concealed in the end item's price 

The most prudent c o u m  of action LS the first course of act iowdo 
not buy the warranty. Instead, purchase the end item without the 
warranty from Bidder 3, who offers the lowest pnce for the end item 
without the warranty. 

?b accomplish this result, the IFB should state that the government 
reserves the right to purchase the end item with or without the war- 
ranty. It is not clear whether the IFB must state the price differen- 
tials or evaluation factors the government will use to determine If 
the warranty is cost effective. In a pre-Campetitmn m Contracting 
Act"' declsbn, the Comptroller General ruled that these factors need 
not be disclosed. In that decision, the Comptroller General stated, 
however, that If the  factors are available, they should be disclosed 
unless disclosure would cause competitive harm.245 

As long as the  contracting officer's determination of cost effec- 
tiveness LS not arbitrary, capricious, or in bad faith, the contracting 
officer may choose whether to buy the item with or without the war- 
r a n t ~ . ~ ~ ~  The Comptroller General in Moore Smice ,  I n c  stated: 

Requirements that contracts for public work be let to the 
lowest bidder are not violated when specifications are drawn 

"'Thmii sltuatmn was anticipated m 1886 by the U S  Army Tnnk-Auufomofive Corn 
mand when 1t prepared to ,sue an LnvIIation for blds (IFB) for M838 Sertes five ton 
tactical trucks The U S. Arm? Matenel Command wavved the n q m m e n l  to separarel) 
pnce the w-ty In that procurement The policy of the U S Army Matenel Corn. 
rnand IS to separately pnce warrantleP See letter from AMC kssislanl Depufg Chief 
of Sraff for Rocurement h h r y  and AnAysu Sam R J u q  t o  Subadmate Cornandem 
subject AMC Procurement Policy (Jan 16, 1981) 

s**Pub L So 88-368, $5 2701-2753, 98 Stat 1176-203(18S4) Amongolherthlngl 
the Actrequmsthafseded b lbshdlbeevdus ted  baredsolelyonrhefaeronspc~f~ed 
1" the s o ~ l C l t a t ~ ~ n  i o  u sc  5 2305(bn11 isupp v 1987) 

*%~ee~oare%n,  ~ n c ,  camp  en D ~ C  B - Z O ~ ~ O ~  2, 204704 3,205374 205374 2. 
82-1 CPD 1532, at 6 (1982) 

*+SrS zd H \I B?aA Consfr Co , Cornp Den Dee B 181545 74-2 CPD 1233. at 
8 (18741 MS. Comp Gen Dec. B-157227 Aug. 18 1866 Unpub M s  Comp Gen Dec 
B 148333, Apr 8, 1962, Knpub , Mr COAP Gen De, B-146343: Yov 1, 1861, Cnpub 
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for different work, bids sought on different bases, and a choice 
IS not made by the contracting officials until after all bids 
are opened. 

Since ail bidders were put on notice that the Army was con- 
sidering alternative approaches, we fad to  see how any bid- 
der %as competitively prejudiced by this method of procure- 
ment 2 4 7  

The only limitation is that the government may not award to a bid 
der whose aggregate price for the items actually purchased IS not 
the Thus, in the Uustration above, Bidder 2 may not be 
awarded the contract no matter Which aiternative 1s chosen 

This procedure will encourage bidders to allocate their costs ac- 
curately between the price of the end item with and without the 
warranty It will discourage contractm from inflanng the end item 
price (and deflating the warranty price), If the government chooses 
not to purchase the warranty, the contractor's end item price ma) 
not be competitive with the prices of the other bidden. On the other 
hand, inflating the warranty price (and deflating the end item price) 
may place the contractor m a further untenable position, it would 
receive an unprofitable contract if the government purchases the 
end item without the warranty. 

As m sealed biddmg. the government must ako decide in negotiated 
procurements whether to purchase a warranty with the end item. 
Xegonated procuremenrs are w a r d e d  frequently, however, on fac- 
tors other than price or price related Thus. the warranty's price is 
only one factor used in the evaluation and selection process Often. 
it will be more advantageous for the government to award to a higher- 
price proposer as long as the warranty LS cost effective. 

Most contractors are reluctant to insist on stringent uarranty 
clauses that are not cost effective for the government. An inabilit) 
to provide a cost effective warranty on items in mature full-scale 
production casts grave doubts upon the rehabthty of the contractor's 
producr Because this mformatmn must be transmitted to Congress.z4g 
failing to provide a cost effective warranty may subject the  procure^ 
ment to  congressional scrutiny a i t h  a possible decision to cut the 

* d - ~ ~ ~ r e  s e w  I ~ C  82-1 CPD at 5 (clfafroni omsred) 
"'id at 8 n M Bian Canrrr C o ,  74-2 CPD at 9 
*%See sup,? notes 87-70 and accompanying text 
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procurement's funding Accordingly. DOD will not summanly ap- 
prove wawem hut rather will require the contracting officer to tailor 
the warranty to make Lt cost effective, if possibleZSL 

IX. OBSERVATIONS ON THE EFFECTIVENESS 
OF WEAPON SYSTEMS WARRANTIES 

Despite DOD's long term expenence wlth commercial 
it LS still too early to assess the  true effect of mandatory weapon 
systems warranties.26J The government has experienced both ShoTt- 
term benefits and disadvantages with these warranties Although it 
1s too early to determine the long-term impact that warranties will 
have on the government, the defense industry, and weapon systems 
procurements, reflection on the application of warranties in recent 
government contracts provides some helpful Insight. 

A. ESSENTIAL PERFORMANCE 
REQUIREMENIS 

Although each of the Armed Services is doing a fairly good job of 
delineating the wannnted essential performance requrements. there 
are two general shortcomings. First, too many contracts are uang 
a shotgun approach-designating ail operating and reliability char- 
acteristics embodied in any technical manual and drawing covering 
the weapon system as essential performance requirements. Alrhough 
this approach ensures that all vital performance requirements are 
warranted, it LS more comprehensive than the law requires and often 
results in more costly warranties. The second observation falls at  the 

"'SSenafor h d r e w s  Stated that m e  of the prime purposes of requiring wammties 
1s rn C o n ~ e r  wil l  know what a weapon will ~ e a l l i  do before Congesi appropriates 
money for full-scale production Deportmen( afDefenseappmprrattons 1987 m o r -  
~ngsonDODApgmpnorionsfmFY87Bel~t~Subcomm onoepamne~qfw- 
afthe Senol Comrn on A m p n o l z o n s .  99th Cang , 2d Sess pi 3 at 2 (1986) 

l"Dunng 1885 W D  -fed only m e  w~lver The Papier -de  ha^ purchased under 
a prmr Memorandum of Understanding w f h  the United Kingdom that had not pm- 
vlded far wamlles  In a random mwew b) the General Acccaunfmg Offlce of 97 DOD 
contracts sublecr t o  the warrants reqmremenf. ~t found that only two wu\en had 
been approved General Accounting Office NSIAD-si 122 (Jul) 21. 1987) 
'"For a good discussion of the use and effectwenesi of commereml iarranfler br 

the Department of the Amy, see generally C Beeekler &H Candy, Andyax of AMC I 
Ese of U'mntles (June 1875) (stud) prepared b? the U S A m y  Pmeurement Research 
"~~ , "lll'el 

#.The Generai Acccounlmg Office has CnocIzed DOD for not actively oveneeing the 
lndlildual senlees administration of walranfiei G.<O har found that the wrjlces 
COnle9uenfly have not yet established full) effectwe w B m t i  ryrtema, and thus 
DOD has little m u r n ~ e  that warranry beneflfs are bang fully reahzed See General 
Accounting Mfae, Repon NSlAD-89-57 (Sept 2 7 ,  1888) 
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other end of the spectrum--too few essential performance re- 
quirements are being warranted, or else they are not being defined 
with the necessary precision. In either case. the government's rights 
are being jeopardized. as the following illustration m e a l s .  

In 1988 the Army dlscovered that the Hellfire mlssile system, which 
was in production, was failing to meet low-altmde flight 
characteristics under certain conditions. These misnies were being 
procured under a dual source arrangement--one contract was award- 
ed to the contractor who had designed the missile. and the other 
was awarded to a contractor who had not participated in the missile's 
design but was merely following the government-provided design 

The fanner contractor had designed the missile to achieve the low 
altitude performance characselistics. Unfmiunately. when the design 
drawings were prepared, the design features needed to accomplish 
the low-altitude flight were inexplicably omitted from the drawings. 
Furthermore, though the contractors were required to warrant the 
design. the warranty, due to another oversight, failed to  deagnate 
the low-altitude characteristics as essential performance re- 
quirements. It was estimated that the corrections necessary to 
achieve the low-altitude characteristics would be in excess of five 
million dollars Had more attention been paid when designating the 
essential performance requirements, the government might have 
avoided these additional costs 254 

B. WARRANTY DURATION 
Many government contracts contam relatively shon warranty dum- 

tions. The foliowing average durations are representative of recent 
contracts 

Blackhawk Helicopter (UH'EH-GOA) 12 months 
Bradley Infantrg Fighting Vehicle (MZA2) 16-18 months 
Stinger-POST Yas~le 96 months 
Apache Helicopter (AH-64A) 24 months 
Maverick Missile (AGM-66) 42-50 months 
SSN 688 Class Submarine 8 months 
Aegis Weapon System (MK7) 24 months 
CG 4 i  Class Guided Missile Cruiser 12 months 
F-16 Fighter Aircraft (airframe) 6 months 
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Many of these periods are not adequate to assess whether the 
reliability and maintainabihty requirements are being met. Usually, 
short durations are a remit of contractors' insistence and the govern- 
ment's determination to keep warranty costs low. The government 
needs to better de t emme the necessary minimum durations based 
on real world situations and should not set durations arbitrarily. 

C. LIMITATION OF CONTRACTORS' 
MONETARY RISK 

In an effort to keep warranty prices low, the government, by in- 
cluding limitation of liability clauses in warranties, IS placing very 
little risk on contractors These clause8 cap the contractom' monetary 
liability for warranty defects. The following contracts demonstrate 
the extent of these caps. 

Contract Contract Monetary 
Year Weapon System Price cap 

1986 Bradley IFV $322M $5 i W K 5  
1987 Bradley IFV'CFV 2 i i M  3 , 1 W 5 ~  
1988 SSN 688 Class Submarine 687M 3.4Mar7 
1988 CG 47 Class Guided Missile 870M 2OMZeB 

Cruiser 

As IS gleaned from the above contracts, the contractors' maxlmum 
iiabrlity was only between 0.4-31 of the contract pnces. This hard- 
ly places a significant risk on contractors to @ve them an  incentive 
to avoid warranty claims 

Another technique often used to  keep warranty prices low LS for 
the government to share a specified percentage of the warranty cor- 
rection costs in additron to havlng a ma?dmum hability cap. Although 
limiting a contractor's liability is an appropriate means of procuring 
a lowcost warranty, no matter which t e c h q u e  is chosen the govern- 
ment needs to ensure that it places substannal monetary m k  on con- 
tmcton. 
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D. REDESIGN REMEDY 
When the seKices fin1 began implementing the ~ t a t u t ~ ~  warranty 

requirements. many \varranties failed to provide a redesign remedj 
Army regulations now require that erery weapon system warranty 
include a redesign remedy.z5s Ideally, the sufficiency of a system's 
design to meet the essential performance requirements should be 
known before full-scale production beans,  rendering a redesign 
remedy unnecessary The frequent lack of adequate testing during 
the research and deielopment of weapon systems. however. dictates 
that redesign remedies are vital. 

The necessity of a redesign remedy is illustrated by problems that 
the Air Force 1s experiencing n i th  11s F-16 fighter aircraft. In 1088 
the Air Force discowred cracks in the compressor blades of its F-16 
jet engines Fortunately for the government, the manes were war- 
ranted The Air Force contends that the warranty requires the con- 
tractor not only to repair the cracked engines. but also to redeslgn 
the  omp pressor blades and. If  necessary. the entire f i r s  stage c o m ~  
pressor The manufacturer of the engines. General Electric. seems 
LO agree.2" Although the outcome of the Air Force's attempt to en- 
force the warranty will not be known for some time, an initial assess- 
ment reveals that redesign remedies are beneficial and necessary 

E. COST-BENEFIT ANALYSIS 
As preriousl) discussed. canductinga cost~benefit analysis before 

procuring a aarranty 1s extremely difficult 282 The analysis 1s not as 
slmple as compnnng the pnce of the warranty to the costs the govern- 
ment would incur mthout It Predictably. contracting officers are 
not performing comprehensire anals-ses Although departmental 
policies require comprehensirz cost-benefit the govern- 
ment quite frankly. has not prmided contracting officers mith the 
necessary cost~benefit analyticai modeis Instead, most contracting 
officers conduct very simplistic analyses using few variables Often 
the assumptions and variables used are arbitrary, inaccurate. or 
meaningless 

"%-cr "'pm "me 174 
'1'The cracks -ere dlscaiered on F  16 fighters confalnlng the FllU GE 1110 englne 

Thli englne LS a130 used on the >ai> i F I?$ Plor and F- lb6  flghterr 
'*'General Electrlc har amed Io replace the compressor blades and Io redeslpl and 

upgade the engine3 If neeeisarj I t  ha3 been estimated that the total cost to correct 
the problem ma, exceed S250 mllllon See Def lens .  Feb 20 1888 at 3 
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This problem IS further compounded by the reluctance of cantlac- 
tors to identify the costs associated with their warranties-and con- 
tracting officem are not demanding this information. Consequently, 
many solictations are allowing contracton to propose w a m n t y  costs 
as "not separately priced." Contracting officers often mistake an un- 
priced w a m t y  as a warranty at no cost to the government. Accord- 
ingly, they believe this excuses them from conducting a cost-benefit 
analysis. Few warranties, if any, are truly without cost to the govern- 
ment. The mere mclusion of a wananty places some additional risk 
an a contractor that will be reflected m the total contract price 
Moreover, most warranties require the government to expend some 
effort in administrating the warranty. Besides not accountmg for 
these inherent costs to  the government, the failure to identify the 
warranty's cost denies the government the necessary benchmark to  
use when attempting to perform the final payoff analysis. 

E: FINAL PAYOFF ASSESSMENT 
The true effectiveness of a warranty IS determined by the final 

payoff assessment. Most procurement commands are performing fair- 
ly cursory payoff analyses. The fallowing payoff assessment per- 
formed by the U.S. A m y  Tank-Automotive Command for the failure- 
free warranty covering the transmission on the Bradley Fighting 

typifies this approach. That final payoff assemment merely 
compared the money recovered by the government fmm its warran- 
ty claims u l th  the Contract's warranty price. During the admmistra- 
tion of the warranty, the government submitted one hundred claims 
against the contractor valued at $452,693.81 The contractor honored 
five of the claims and reimbursed the government in the amount of 
$82,810 70. The contractor denied the remaining ninety-five 
claims.266 Because the government initially paid $5,784,661 for the 
w a m t y ,  but only recovered $82,810.70, the government concluded 
that the warranty was not cost effective. The ultimate conclusion 
may be Conect. The analysis failed, however, to  consider the extent 
to which reliability may have been enhanced because of the war- 
ranty and other benefits attributed to the warranty, 

The major problem within the Army LS that no defminve guidance 
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has been published to standardize the final payoff a n a l y s ~ s . ~ ~ ~  Each 
procurement actmity 1s left to decide how to conduct the assessment. 
Obviously, some are doing a better Job than othen,  but the ex- 
periences and expertise are not bemg shared 

All of the services. nonetheless, recowze the  deficiencies and 
limitations of their payoff assessments. Accordmgly, they are attemp- 
trng to dewse standard methodologes that will account for all of the 
benefits and disadvantages of a warranty instead of just the readily 
identlfiable costs. Because of the lack of all encompassing final payoff 
assessments, there LS no definitive answer at this time as to the true 
effectiveness of weapon system warrant~es.257 It IS hoped that in the 
near future the sernces will devise payoff assessments that D e m i t  
a clear and convincing answer to this question 

G.  IDENTIFYING DEFECTS & ASSERTING 
CLAIMS 

One prominent and positive caniequence of the mandated use of 
warranties is that the services are doing a better job of asserting 
claims. The warranty effect has been twofold First, the government 
no longer loses its nghts as to patent defects that are not discovered 
during the acceptance mspection.268 Contractors must now correct 
patent defects that are ducavered by the users of the weapon systems 
after acceptance. This is more appropriate, as users are normall? I” 
the best position to discover defects Second, DOD is now doing an 
excellent Jab of identifying, reporting. tracking, and seeking correc~ 
tion of defective Items. Although contractors have always been 
responsible for correcting latent defects, government penomel. pnor 
to  mandatom warranties. too often failed to assert claims when such 
defects were discovered. Government maintenance personnel were 
not knowledgeable of the government’s rights or how to preserve 

“‘AR 700-138 para 1 - 4 c  merely ifares 
The final pwoif auexrnent w ~ l l  e,aluare the economc benefits derwed from 
the warrant) 10 companion t o  the cost of c ~ i i e e l l r e  action3 If there weie 
no warranty Cost aimdance a ne11 m Go~ernment cost to administer the 
warranty must be conudered Konmanetan. benents will be summarized and 
inpmcess ~ ~ ~ e s s m e n t s  i l l 1  be consolidated and summarized 

“’For an excellent final payoif cant-effecrweners analjrir a i  the mmuiacturmg and 
workrnanshrp xarrantj used for  the procurement of the Spruance Claps Phlpr during 
the eul) 1970’s. see J Freihoier & D Beach. The Warrant) Guarant) Claure An 
Anillym of I ~ S  Use on the Spruance Class (DD-863) Shipbuilding Cantiact and Iden- 
fiflcafionOi Lesrons LearnedlMar 1983)(unpublirhedthe~isar~lablefrorn the ‘ a i d  
Ponrmduate School) 

..#The standard mspre~ion clause prmLdei that acceptance IS ~ ~ n e l u ~ i i e  - to pa 
tent defects with In0  exception3 See mpm notes 194-Sfi and accompaniing text 

I ~ D ~ O C ~ S S  ~ ~ ~ e s s m e n t s  i l l 1  be consolidated and summarized 
“’For an excellent final payoif cant-effecrweners analjrir a i  the mmuiacturmg and 

workrnanshrp xarrantj used for  the procurement of the Spruance Claps Phlpr during 
the eul) 1970’s. see J Freihoier & D Beach. The Warrant) Guarant) Claure An 
Anillym of I ~ S  Use on the Spruance Class (DD-863) Shipbuilding Cantiact and Iden- 
fiflcafionOi Lesrons LearnedlMar 1983)(unpublirhedthe~isar~lablefrorn the ‘ a i d  
Ponrmduate School) 
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and to  assert them Also, there was no easy and efficient means to 
assert warranty claims. The widespread use of warranties has now 
forced DOD to streamline its warranty administration procedures 
Consequently, rights that were previously Ignored or unknowingly 
waived are now being diligently pursued. 

One area that needs more emphasis, however, IS the involvement 
of legal personnel in enforcing warranties. Too often, if the contrac- 
tor initially disputes a w a m n t y  claim, the government fails to assert 
the claim further Usually, this is because warranty administrators 
do not seek the assistance of government legal resources. 

X. CONCLUSION 
When it comes to weapon system w a m n e s ,  government procure- 

ment personnel are divided into two camps: those who recognize the 
beneficial charaeterimcs of warranties; and those who believe war- 
ranties are ineffective, time consuming, and wasteful. Nevertheless, 
Congress has mandated the use of warranties, and warranties ap- 
pear to be here to 

In the brief time since Congress mandated warranties, DOD has 
done an excellent job of implementing congressional intent DOD 
must reman steadfast in Lts pursuit of making the most of warran- 
ties and reaping the benefits that warranties offer. 

Unfortunately, a frequent theme sounded by government contrac- 
ting personnel 1s that contractors' legal personnel are often more 
skiiied and experienced with the use of warranties than are their 
government c o u n t e r p a r t ~ . ~ ~ ~ i  hope that this article will be one step 
toward rectifying this percewed shoiicommg. 
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APPENDIX 

WARRANTY CLAUSE 
MULTIPLE LAUNCH ROCKET SYSTEM (MLRS) 
1 DEFlhlTlO\S 

".4cceptance.' as used m this ciause, means the execution of 
an official document ( e  g., DD Form 250) hy an authorized 
representative of the Government 
"Correction,' as used in this clause, means the elimination of 
a defect by repair or replacement 
"Supphees." m used ~n this clause. means the end items furnished 
by the Contractor required under this contract The ward does 
not include "data.' 
"Defect," as used in this clause, means any condition or 
characteristic ~n any supplies or services furnished by the  con^ 
tractor under the contract that 15 not in compliance with the 
requirements of this clause and Section E af this contract 
"Design and manufacturing requirements," as used in this 
clause. include measurements. tolerances. materials and 
finished product tests. as speciBcally defined in the followmg 
Engmeering Release Records (ERR'S) and approved ECP's listed 
m Attachment 3 of contract 
(1) Launcher, Rocket. Armored Vehicle Mounted, M 2 i O  ERR 

(2) PPC Trainmg: ERR N A ,  part number 13288848 
(3) Rocket Pod, 288MM. Y26, ERR !dl 123370 part number 

(4) Racket Pod Practice EER MI 123668, part number 13031900. 
"Essentml performance requirements ' as used m this clause, 
means the performance requirements specified in Section 3 of 
the Product Specifications and drawings listed on EER MI  
123360 for the Launcher and EER 123370 for the 11.126 Rocket 
Pod, approved ECP's listed in Attachment 3 of the contract, and 

MI 123360 part number 13029700-210 

13027900 

any amendments thereof 
"U.S 4 m y  Relding Team'' - A  team established by the fielding 
command to accomplish specified tasks in conjunction with 
fielding the weapon system using Army approved techniques 
Expected hilure Warranty - A  warranty that provides coverage 
far failures beyond those that are "expected" A predlCtablQ 
number of failures can be expected to occur even when an item 
1s operating within its designed reliability Under this concept, 
the Government would he liable for the repair replacement of 
those failures as they occur aithin that prediction and the Con- 
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tractor would be liable for correction of ail failures above that 
number and all other defects except those defects expiicitiy ex- 
cluded in this clause. 

1. Warranty Admmistration Cost ~ The cost incurred by a Contrac~ 
tor in administration provisions of a warrant). It does not  in^ 
d u d e  the labor and parts costs for performing repairweplace- 
ments 

I .  Individual Item Coverage - Warranty coverage that requires in- 
divtdual warranty clam actions far each defect These clam 
actions wiii only be made an a warranted item when the &em 
or a component of that item is required to be sent to the in- 
termediate general support or higher level maintenance facih- 
ty for repair. 

k Systemic Defect Coverage - Warranty coverage that provides 
protection to the lowest level of impact or expense within the 
affected subsystem and requires a contract remedy that will 
cover all contract deiiverables. 

I. Failure - Breakage of a pan ,  malfunction of a pan ,  or damage 
to a pan ,  which renders it unserviceable, or a condition which 
causes or would cause a warranted item to fail to meet any per- 
formance requirement A failure is also a defect. 

m Warranty Periods. (a) Individual Item Coverage begns at  DD 260 
of each warranted item and ends 24 months following the ac- 
ceptance (DD 260) of the warranted item or 12 months after 
handoff to the user, as verified by the applicable handoff docu- 
ment, whichever occurs f m t .  (b) Systemic defect coverage 
be&s at  DD 250 of the first warranted item and ends 24 months 
followmg the date of the last warranted item accepted and in- 
cludes all systemic fahrespdefects during this term. 

2 SPECIFIC WARRANTIES. 
a. DesiDlManufactunng Warranty. 

The Contractor warrants that, far the warranty period defined 
in 1.m above. all supplies furnished under this contract shall 
conform to the design and manufactumg requirements defined 
in Paragraph 1.e of this clause or any amendments to the 
contract 

b. Materials and Workmanship Warranty. 
The Contractor wanants that all supplies furnished under this 

Contract are, at the time of acceptance (DD 250) and shall be 
for the warranty penod defined in 1.m above, free from ail 
defects m matenais and workmanship. 

(1) Launcher, PK 13029700-210 
c. Performance Warranty. 
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The Contractor warrants that the Launcheds) furnished 
under this contract conform to the essential performance 
requirements, as defined in 1 f m two stages as set folth 
below: 
(a) STAGE 1 - ACCEPTANCE THROUGH HAKDOFF To THE 

For the period from Government acceptance until 
the end item 1s handed off to the user, as wenfled 
by the applicable handoff document. the Contrac- 
tor warrants that the Launcheds) will conform to 
ail essential performance requirements as defined 
in 1 f While a RRAD, depot personnel shaii natifg 
the Contractor directly at the address stated in 
Paragraph 7 of suspected defects A contractor 
representative shall verify the suspected defect 
pnar to removal of any hardware from the launcher 

(11) To insure prompt notification of the Contractor of 
possible damage incurred during shipment of the 
launcher to RRAD, the Government ulll conduct an 
incoming and cyclic mspectmn within 16 days of 
receipt m accordance with Attachment 2. 

(in) in the event that any manufacturing operations not 
required to be performed by the Contractor, such as 
painting, are performed by Government personnel. 
upon completion of such operatmn(s), the Govern 
ment will perform cyclic mspection m accordance 
with Attachment 2 af this clause 

(w) It is the Government's responsibility, before ship- 
ment from RRAD, to perform preshipment inspec- 
tion per Attachment 2 to this clause to assure that 
the end item IS operational Appropriate certifica- 
tion of such inspection must be maintained ~ i t h  
each launcher and must be available to the Contrac~ 
tor for verification upon delivery of the end item 

USER 
(1) 

to  the U S  Army Fielding Team 
(b) STAGE 2 - AmER HANDOFF To THE USER. 

For a penod not to exceed 12 months d t e r  handoff to the user, 
but in a& event not more than 24 months from acceptance (DD 
260 of each warranted Item), the Contractor warrants that the 
Items delineated in Attachment 1 to this clause will conform 
to  ail the essential performance requirements as defined in 1 f 
Conformance to essential performance requirements LS verifled 
using technical manuals referred t o m  Attachment 1 The aar-  
ranty provided under STAGE 2 is an expected failure narranrr 
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as d e f m d  above Individual Item Coverage is invoked as follows. 
In the event of a failure of a warranted item as defined above, 
a warranty claim will be filed. MlCOM will process the claims 
and the Government will be liable for the cost of repair or 
replacement of failures until there are 4 failures per launcher 
times the number of warranted launchers (e.g., 880 failures if 
220 AVMRLs are warranted). The Contractor will be liable for 
the cost of repaidreplacement of ali defects except the expected 
falures until the end of the warranty See paragraph E-3 of the 
contract on reduction of the total number of fiulures in the event 
warranted launchers are placed in long term storage dunng the 
warranty period. 
(2)Rocket Pod. PN 13207900. 

The Contractor warrants that the rocket pods furnished 
under this contract conform to the essential performance re- 
quirements as defined m 1 f above There 1s no individual 
coverage for the rocket pads. The systemic defect coverage 
1s for 24 months after the last rocket pod is accepted. 
d.  Systemic Defect Coverage applies to DesignManufactur- 

m g  Warranty, Matedals and Workmanship Warranty, and 
Performance Warranty. When the Government deter- 
mines that a systemic defect may exist, the Government 
wiii conduct a failure analysis at Government expense 
to determine if systemic contract remedies should be in- 
itiated. The Contractor 1s liable far cost of corrective ac- 
tion when systemic contract remedies are imtiated. The 
term of thm systemic defect coverage is as defined in 1.m 
above. The Contracting Officer, using the contract 
remedies, wlll arrange with the Contractor for an  
inventorywide or total asset remedy when applicable. 
When Systemic defect coverage is invoked the Contrac- 
tor will prepare a corrective action plan in accordance 
with DI-REU-80254. This remedy mciudes redesigm if re- 

eluded from any obligation contained in the contract 
The Contractor shall not be liable for any loss, damage, 
or iqury  to any employee or agent of the Government 
or to any third party. or for m y  incidental or consequen- 
tial damages 
Contractor corrected or replaced supplies or pans  shall 
be warranted to the end of the orwnal warranty period 
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stated m the "warranty requirements paragmph above 

The Contractor's warranties under this clause shall ap- 
ply only to those defects discovered dunng the period 
specified in Pdragraph 1 m above 
If the Government determines that a warranted defect 
exists ~n an) of the supplies or sewices accepred by the 
Government under this contract. the Government mag 
at  no increase in contract price. (1) require the Contrac 
tor, a t  Contractor's plant, to repair or replace. at  the Con 
tractor's election, defective or nonconforming supplies. 
or (2) require the Contractor to furnish, at  the Contrac 
tor's plant. the matenals or pans and installation instruc 
tions required to successfully accomplish the correciion. 
or (3) if mutually agreed in accordance with Paragraph 
i b to repair a t  a site other than Contractor's fauht> 
Defects in Matenal. Workmanship or Desw/Manufactur- 

(1) The Contracting Officer shall promptly notify the 
Contractor of the defect, in writing. within 80 days 
of discovery of the defect 

(2) Upon timely notification of the e~istence of a defecr 
in accepted supplies, the Contractor shall submit to 
the Contracting Officer, m anting. xithin 30 dags. 
3 recommendation for corrective actions. rogether 
with supporting information m sufficient detail for 
the Contracting Officer t o  determine what correc 
tive action If any shall be undertaken 

(3) Uot later than 15 days after receipt of the recorn~ 
mendation far corrective action the Contracting Of- 
ficer shall. in writing, direct correction or replace- 
ment 

141 The Contractor, narwnhsianding any disagreemen1 
regarding the existence of or respmmbility for a 
defect, shall promptly camp11 wnh ang timely \ tn t -  
ten direction from the Contracting Officer to cor- 
rect or partrall) correct a defect. at  no increase m 
the conr rac~  price If it IS later determined that an 
alleged defect 1s not a defecf subject to this aarran- 
tg clause. the contract price will be equitahl) ad- 
justed 

3 REMEDIES AVAILABLE To THE GOVERSMENT 
a 

b 

c 
ing 

d Failure Knder Performance UBrranty 

Contractor of any defect 
(1) The Contracting Officer will prompfl) notif) the 
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(2)  For all warranted defects which exceed expected 
failure numbels rn Paragraph 2 c(l), the Contracting 
Officer will submit to the Contractor a warranty 
claim, and the Contractor shall submit to the Con- 
tracting Officer a recommendation for disposition 
C O I I ~ C T ~ O ~  together with supporting information 
within 30 days 

131 Warranted supplies which are returned will he in- 
spected upon receipt a t  the Contractor'sSubconlrac- 
tor's plant Contractor'Subcontractor and Govern- 
ment representatives will review the condition of 
said supplies to determine any warranty coverage. 

(4) If the representatives agree as to warranty coverage 
in whole or in part, they shall record their position 
in suitable documentation and proceed to effect 
RpaK 

( 6 )  Failure to agree shall bejointly referred to the Con- 

(6) The Contractor, notwithstanding any disagreement 
regarding the existence of, or responsibility for a 
defect, shall promptly comply with written direc- 
tion from the Contracting Officer after the joint 
referral in (3) above If it 15 later determined that 
an alleged defect IS not a defect subject to this war- 
ranty clause. the contract price will be equitably 
adjusted 

In the event of timel) notice by the Contracting Officer 
of a decision not to correct or only to partially correct. 
the Contractor shall submit a technical and cost proposal 
within 90 days to amend the contract t o  reflect a 
downward equitable adjustment in the contract price 
which shall promptly be negotiated. in good faith h>- the 
parties and be reflected in a Supplemental agreement to 
this contract 
The rights and remedies of the Government provided in 
this clause: 
(1) shall not be affected m any way hy axv terms or con- 

ditions of this contract concerning the can- 
ciusiveness of inspection and acceptance. and 

(2) shall sumiie final payment. 
(3) are in addition to. are not hmited by. and do not l m n  

an1 rights and remedies afforded to the Go~ernment 
by any other clause of this contract. 

This warranty will not. in any nay. be voided by any 
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Government performed repair, accomplished IAW %an- 
dard Jlilitary Service Maintenance procedures. of any 
item or  component thereof coiered b) the warranties 
The Government performed repairs may include the 
substitution of parts or components procured by the 
Government from another source. however. such substi- 
tuted part or component and an) resulting damage caus- 
ed b> failure of the substituted part or component are 
nor the responsibility of the Contractor 

When failed aarranted items are ro  he returned to the 
Contractor they shall be transported to  the Contractor i 
plant at  Government expense via Government Bill of 
Lading unless agreed othemise in accordance wnh the 
terms of this warranty 
All corrected warranted i t e m  shall be returned by the 
Contractor to Red Rlrer Army Depot at  Contractoi 6 

expense 

The Contractor shall prepare and furnish to  the  Govern- 
ment data required to Implement and administer the pro- 
visions a l  this clause The Contractor shall prepare a war- 
ranty status report in accordance with DI-A1025 
The Government shall forward to the Contractor a prn- 
per& completed warranty claim a c t m  (m ~ o r m  2107, 
SF 368. or other applicable documents) for each 
suspected failure along with supporting data to deter- 
mine the failure mode. 

Warranted items delirered under this contract shall be 
stamped or marked m accordance a i t h  MIL STD-129 and 
MIL STD-I30 
Marking shall be as follows. 
(1) A warranty Idennficatmn label or plate $hall be 

securely applied. fastened. or attached to each LRU 
of the warranted item in a conspicuous location. 

(2) The Contractor shall submit a warranty label or plate 
identification EO be used on rhe warranted ~ tem(s)  

(3) The warranty label or plate identification shall b? 
of an alternating blue and white diagonal stripe 
backaound color 

(4) The plate or label shall have imprinted the f o l l o h ~  
mg data. 
(a) UBrranty The ward warranty shall be in pre- 

4. TRANSPORTATION COSTS 
a 

b 

6 REPORTS 
a 

b 

6 MARKlKGS 
a 

b 
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dominate bold letten 
(b) NSX: Xational Stock Number shall be unpnnted. 
(c) TB. TB shall identify the applicable technical 

bulletin for warranted item. TB number will be 
provided by the Government. 

(d) EXP EXP shall mdicate the date of warranty 
expiration by month'datelyear, i.e., 12:1+86 

(e) FSCM: The Federal Supply Code for Manufac- 
turer (FSCY) shaii be mdicated. ~ e . ,  96906 

c. At acceptance a wamnty  label reflecting a warranty ex- 
piration date of 24 months shaii be applied by the Con- 
tractor Upon delivery of launchen to the U.S. Army 
heldmg Team. the Government wfl request replacement 
warranty labels from the Contractor. The Contractor shall 
then furnish labels with an expiration date of 12 months 
from handoff or 24 months from acceptance, whichever 
is earlier. In the event the Government does not notify 
the Contractor or fielding, the warranty shall extend no 
more than 12 months from delivery to the US. Army 
Fielding Team. 

7. REPAIR POINT. 
a. The parties agree that ,  for purposes of this marranty, the nor- 

mal reoair min t  shall be. 



MILIT.4RY LAW REVIEW- [Vol 127 

item to a U S Army repair facility and t o  reimbune the Govern- 
ment for repair effort at  a negotiated pnce. 

f At  Its option. the Government may furnish a suppl) of circuit 
cards for the Contractor's use m a rotatable pool to expedite 
repair time on electronic parts. At any time the Government 
may. a t  its option, withdraw all circuit cards to Government 
stores The Contractor agrees that I t  w-ould not be entitled 10 
an> contract adjustment in  the event the Gmernment 
withdraus an) of the circuit cards 

a The provisions of this warranty shall not apply to  narranted 
supplies If  failure has been caused by' 

8 EXCLUSIOM 

improper mstallanan or marntenance b) the Gorern- 
ment not in accordance with Technical Manuals. 
operation cantraw to the Technical Manuals or other 
written instructions provided to and approved b) 
the Gwernment not in accordance with Technical 
\1anua1s. 
repair or alteration bg the Gmernment m such a n a) 
as to induce a failure: 
misuse, neglect, or accident 
combat damage. 
Lnstallation or operation by the Government in other 
than its intended use, 
acts of God, subwrsion. riots. \andalism or  
sabotage. fire. explosion or damage induced b> or 
originating from sources external to the warranted 

damage attributable to improper packamg crating. 
handling, or storage by the Government to the e r ~  
ten[ of said damaee or 

supplies, 

any other circumstance for which the Government 
may expressly assume the risk 

b Uith respect to Goiernment-furnished property. the Contrac- 
tor's warranty shall extend on11 to Its proper installation unless 
the Contractor performs some modification or other work on 
the property in which case the Contractor's warranty shall  ex^ 

tend to the modification or other work 
c In no event shall there be uarrant) cmerage unless the Gmern-  

menr has delivered the warranted item(s1 to the Contractors 
facility m Camden. Arkansas. not later than 90 days after the 
end of the warranty penod unless otherwise agreed to m ac- 
cordance with the terms of this warrant) 

d The Contractor shall not be obligated to pap removal. re- 
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assembly, or handling cost when It IS necessary to  remove the 
supplies to be inspected and or returned to the Contractor for 
correctmn or replacement 

e. The Contractor shall not be obligated to correct or replace sup- 
plies If the facilities, toohng. or other equipment necessary to 
accomplish the correction or replacement ha i e  been deleted 
from the contract by action of the Government In the wen t  
that correction or replacement has been directed, the Contrac- 
tor shall promptly notify the Contracting Officer. in writing. of 
the nanavahbihty. The Government shall then be entitled to 
an  equitable reduction in price. 

a It i s  agreed that,  with respect to the following Contract line 
Items. the amount indicated represents the portion of the con- 
tract price attributable to administration of warranties under 
this clause 

9 PRICE OF NARRAXTIES. 

Umt Pnce of Total Price of 
Contract Line All Warranties All Warranties Under 
Item(s) Under this Clause this Clause 

b. In the event any amendments or otherchanges to this contract 
affect Contractor's cost of warranty compliance, the contract 
price shall be equitably adjusted in accordance wnh the 
"Changes'' clause of this contract 
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VOLUNTARY INTOXICATION AS 
A CRIMINAL DEFENSE 
UNDER MILITARY LAW 

by Major Eugene R .  M i l h i i d  

I. INTRODUCTION 
The substantial impact of alcohol and illegal drugj upon military 

society 1s undeniable About one out of three Army soldiers who were 
tned by general or bad-conduct discharge special courts-martial have 
been convicted of cnmes involving illegal drugs? The Army has 
establuhed special programs for preventing and treatm&2 reprimand- 

'Judge Advocate General's Coips Currrnfly anaimed kr Instructor, Criminal Law 
Dnliion The Judge Advocate General's School Formerly assigned a Senior l h a l  
Counsel and Chief. Mmirnafrafiie and lnfernafi~nal Law, 25th lnfantn Di\lilon 
(Light) 1984-1987, Trral Defense Counsel, Camp Humphreys Korea 1983 1984, Ap- 
pellate Attorney. Goiernment Appellate Divislan 1980 1983 B A (hgh dl~t1ncImn), 
Knrrerssy of Michigan. 1976. .ID , Univenlty of Michigan. 1978, LL M ( F m  Honor 
Graduate) TheJudge AddmeateGenera~~Sehool. IS88 Author of over40anlelesand 
notes concerning ~ ~ n ~ n f u t ~ ~ n a i  and cnminal Ian ~eauei including ircsssrty ond tht 
.Mtlttary JwliceSysiem A Pmposed Spend Wmse 121 Mil L Rei 95 (19881. Tha 
.Mzlzlmry Dpafh Femlty a d  iha Comlztuizon Tham %s Lzlr A/& Funnan, 97 \I11 
L Re\ 35 (1982) (coauthor), Iniolunlory Warnlaughto and a U g  ODerdaSe Deaths 
A P m m e d  Mefhodolag~ The A m y  lawyer, Mar 1989 at 10 IagaltLy offhe ' Sue- 
.% ' order fo Soldtan Haling AIDS The Army Lawyer Dec I888 at 4. &7..ectne 
Dab SiForftrums tn C o p a l  C-8 Recmmng .%y on -0th Fni The Army Lawler. 
Feb 1983. at 27 (coauthor) He 1s B member of the b a n  of the United States Supreme 
Coun fheUrutedStatesCounafClaims. United SiafeiDiitricrCounfortheEanrern 
Dmrief of Miehrgan. the Urnfed States Coun of Mihtaly Appeals. the United States 
Army Coun of Mil i tan R e v ~ w ,  and the Stare of Mlchlgan 
,Fmm 1864-Lg87 the percentage of general couns-maninl mvakmg drug offenses 

ranged from 41 percent Lo 34 percent m u a l l )  During the same period, 37 percent 
to 25 percent of special mum-martid empowered to a u d g e  a bad-canduct discharge 
meanured annuall) hale mnvolwd drug o f f e l v r  Drug offenses alsa accounted for about 
14 percent of the emel before other special and summa" counr-mania1 and far about 
16 pemenl of lmfancei where nogudicial punishment wan imposed during the same 
period Statistics pm\ided by Clerk of Coun. United States Army Coun of Military 
Remew In addillon. &bout 8 WO ialdlen were admimsrraflr~ly separated m bOlh 1986 
and 1086 for alcohol or drug related mlsconducf or a b u r  Sfafmcrtaken fmm Repon. 
DESPER-48-11, pubhrhed monthl) These figures undoubtedly undererrmate the scope 
of the drug and alcohol problem nn the militan a i  man> offenses and other miicon 
duet caused by the use of I~~XICLOIS are not counted as a drug OT alcohol offenses 
for S t B f l S L I C d  purpoJeJ 

'Amy Reg 600.85, Alcoholand Drug PrevenfianandConlrol Propam(3 Dec 18861 
[hereinafter AR 600 861 
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~ n g , ~  and administranvely separatmgi soldiers who abuse mtoxicants. 
Alcohol has been deglamonzed,5 and military law enforcement has 
targeted drug offenses ar a top priorityB 

The military justice system has responded to the pervasive impact 
of alcohol and drugs in a rariety of ways This response. however, 
has sometimes seemed nxonmtent- and motivated by practical con 
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siderations rather than coherent theory8 

At the heart of this response 1s the military's appllcatlon of the 
defense of "voluntary intoxsaoon." In some respects, voluntary in- 

'p"y1"g text. 
,judlc!al disinclination to apply the voluntar/ rnfoucalian defeme may be ex 
,d, in uart b, the fact that those entitled Io the defense ~ ~ l u n f a n l v  emate the 

.... 
*h"< 
debilrfaring condition This lack of aymparhy for m accused r h o  becomes I 
l Y  lntoueated u1 perhaps belt illustrated by contrasting the farmed status 
who became rnvolunfarily intoucsled 

[Tlhe defense of m\oluntan I ~ T ~ X I C B ~ ~ O O  reflects the societal vie- that 
m e  should nor be held cnmnally responsible for a e f i o ~  over ahleh m e  
has no rariond conrrol Indeed. the mvdunfanly IntoxIcated defendant 
11 ~rually a far more sympathetic figure 
abrdmg, mentally balanced citizen who. through no fault of h s  or her 
o l n ,  har been rendered 'temparanly insane ' through the fraud, con- 
tnvanee. durms. or mistab ~ .' 

Kaezynski. lDul w7int~''Ihel 
Apr 1983 at 1. 2-3 

[He] is  the normally I_ 

d""t*n 
of those 
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toxication under mihtarg- law is a unique amalgam of theory and ex- 
pedienq. The defense has been shaped by both analytical principles 
and practical farces into a C U ~ O U S  hybrid that sometimes diminishes 
but rarely precludes criminal culpability.8 

Despite the imporLance and unique character of the roluntarr  in^ 

toxication defense in military practice the subject has recently at 
traeted httiejudiaaPo and mrtualiy no scholarly attention!' This lack 
of interest IS probably a consequence of military trial practimnen- 
military judges, tnai  counsel, and trial defense counsel-having a 
shared undentanding of the legal theory and application of volun- 
tary intoxication defense and a mutual wiilingzess to abide by that 
undentanding.lz This consensus has helped create an ethos where 
militam trial participants rarely challenge the underlying principles 
of Voluntary intoxication and instead typically contest factual ques- 
tions pertaining to its application in a given case?3 

*hlCM 1984 K C  I I  Y16l11(2) probldes 
Vduntory mloncalim Voluntary mfoxleanon. ahefher caused b) 
alcohol or  drug, IS not B defense H o i e i e r  eiidence of an) degree of 
volunfar?. lntaxlesnon may be lnfmduced far the PYrpme of rauslng a 
rewnable doubt m Io the existence of actual knowledge. epeclfic in- 
r e m  wilfulness or a pmmeditaied design to kill. if actual knauledge 
specific intent u~llfulners. 01 premednaied derrgn t o  kill IS an element 
of the offense 

'ORerparch m prepararlon of thlr artlcle har rerealed a marked decreare of reponed 
canes addressing I S S U ~ S  ~n\ol,ing in~~x ies tmn or drunkennerr The reiulfs of the 
research have been summarized I" the following table 

REPORTED MILITARY CASEE INVOLVISG 
A SUBSTANTIAL INTOXICATlON ISSUE 

volume \umber \ u m k  ", 
l C M K  1 0 C M R  

2 l C M R  B O C M K  
B l C M K  4 O C M K  
4 l C M R  5 O C M K  
1 M J  1OMJ 
l l M J  20MJ 
20 \I J present 

U C M R  Z O C M R  

&pored Cmes 
54 
42 
27 
18 

6 
IO 
8 
3 



19901 VOLUNTARY INTOXiCATlOh' 

This article will critically re-examine selected aspects of this shared 
understanding of voluntary intoxication. Specifically, some of the 
applications of the voluntary intoxication defense-or, more accurate- 
ly, the fsiiure to aliaw the defense for certain specific intent crimes 
such as unpremeditated murder, maiming, and indecent assault- 
will be criticized as being unsound or in need of reconsideration. In 
support of this theas, the term ' ' v ~ i ~ n t a r y  intoxication" will initial- 
ly be dissected and its camponents-voiuntarlnes5 and intoxcatlon- 
will be defined and analyzed. An overview of cnminal defenses will 
then be briefly set forth so that voluntary intoxication can be con- 
ridered in a proper context. Next, the origins of voluntary mtoxlca- 
tion as a failure of pmof defense under mhtary law will be examined. 
The proper application of the defense to c m e s  in the militaryjustice 
System will also ue reviewed Finally, the failure to allow voluntary 
intoxication as a defense for selected speclfic intent crimes will be 
considered and, in some instances, cnticmed 

11. VOLUNTARY INTOXICATION DEFINED 
The term "voluntary mtoxication" combines two dlstinct concepts 

-"voiuntariness" and "mtoxication." Each component must be 
clearly defined in order to undemtand the meaning of the larger t e rn .  

A. VOLUNTARINESS 
Civilian courts "generally have mterpreted the voluntary intox- 

ication requirement to mean that the Intoxicant has been mtroduced 
into the actor's system with his knowledge and without farce or 
fraud."14 The Model Penal Code uses the term "self-induced" intox- 
ication instead of "voluntary" intoxication and defines the t e rn  to 
mean "mtoxicatmn caused by substances which the actor knowing- 
ly introduces into his body, the tendency of which to cause intox- 
ication he knows or ought to know, unless he introduces them pur- 
suant to medical advice or under such circumstances as would af- 
ford a defense to a charge of crime."'h 

Accordingly, voluntary intoxication "is not lmited to those in- 
stances m which drunkenness WBS definitely desued or intended but 
includes all mstances of culpable intoxiCation."lB Intoxication is, 

"1 P R o b i s o n .  Cnminal Law Defenses 302-03 (1884) 
'$Model Penal Code 5 2 OS(S)(bI (propared ofiicral draft 18621 [hereinafter Model 

Penal Code] 
"R Perkms, Cnmlnal Law 1001 (I8821 (footnote omitted) See rd at 1001 18 far B 

comprehensive dracumon of uohnlary lnl~x~eafion under civilian law, imm which 
much of the following dixeussion of vdunfanness m this article 18 drawn 
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therefore. deemed voluntary even though the drinking was :nduced 
by the persuasion or the example af another?' Moreover merely 
because someone else prorided the intoxicant does not necessarilv 
render the resuiting intoxication mvoluntary18 

ClTilian authorities hate recognized a variety af circumstances in 
which intoxication IS considered to be acquired mvoluntariiy. These 
cLrcumstances can be grouped into several distinct theories of m- 
voluntary mtaxicatmn. Under one theory. intoxication IS deemed to 
be involuntary "If 11 is the resuit of a genuine mistake a5 to the nature 
or character of the liquor or drug or If I t  has resulted from tak- 
ing something not known to be capable af producing such a resuit. 
as through the fraud or contriiance of another"1g Put another way, 
'intoxication 1s not voluntary if brought about by the fraud art i f ice ,  

or stratagem of 

Far example, in State i dliezl an ~nnocent victim unknowingly con- 
sumed "knock-out" drops supplied by another to help facilitate a 
robbery In Wople 1 W i ~ m a n ~ ~  an innocent \ ictim unknowmgly con 
sumed c o c a i n e  tablets prmided by a fnend, who desclibed the tablets 
as being "breath perfumers" In each case, the tictim later commit 
ted a homicide while under the influence of  the drug that was pre- 
viously taken. In both instances the court found that the victim 
would be innocent of homicide If the claimed facts were true, as the 
slayings mould hare occurred as a resuit of involuntary Lntoxation 

~ n r a l u n l a n l  see a80 McCook I Stare. 91 Ga 710 li S E lOlY (18931 (if o m  or more 
penoni s ' e  uhbke) to another 'I" a social we) and u i rh  no \lex or purpose BI 
the time to induce him to commit a cnme, and afterwards procure him to  commit 

6 8 2  8 B C a l  Rptr 5 8  473 Pad 762 (19701 (the 
/ le  unfamiliar uifh inloxlcaling liquor IS enti- 

,l"te I8 at 1% 
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The decisive factor under this theory of involuntary intoxication E 
whether the defendant became intoxicated because of an innocent 
mistake as to the nature of the substance consumed. the trickery 
employed upon the defendant 1s relevant only if it induced the in- 
nocent mistake 

A second theory provides that intoxication 1s involuntary if one 
is forced or coerced to consume an intoxicant against his will 2E This 
basis for concluding that such intoxication is involuntary LS self- 
evident, as by its terms the theory contemplates duress or force that 
overcomes the actor's desire not to consume a known intoxicant 

In B z ~ m w s  u State+ an eighteen- or nineteen-year-old boy. who 
had never tasted hquor before, claimed he was farced to drink several 
bottles of beer and some whiskey by a male traveling companion 
The boy and man were driving across the desert and the boy, who 
was penniless. said he feared being forced from the car and aban- 
doned d he refused to  drmk the liquor. The boy claimed that he later 
lost control and killed the man because of his involuntary mtomca- 
tmn. The court permitted the issue of involuntary Lntoxmtmn to go 
to the jury, instructing that the defendant's intoxication would be 
considered involuntary if he had been compelled to drink against 
h a  will and consent. The jury ultimately found the intoxication w a s  
not involuntary and returned a verdict of gu~ l ty .~ '  

A third theory holds that intaucation is involuntary if it is the result 
of a prescribed medicine 1B The intoxication is deemed to be mvolun- 
tary because a patient IS entitled to assume that an intoxicating dose 
would not be prescnbed by a physician.zg This theory is available both 
where the doctor errs and where a proper dosage produces an  unex- 

*#seem ~erlvns mpm. note 16, at 1 0 0 2 i c m g s r a t e  v B ~ O W ~ .  38 mn 380(1~88jj  
Thx theon of vlvolunfan mtoucatlon clas=ly resembles the special defense a1 mirfake 
of fact recogmzed under millraw Ian Se- f i  C M 916(11 Far a recent diicvnrion of the 
mistake of fact defense see Note Recen iA~~i*cat ianrq(IheMwtaXeqi ihc t~ /~nsr  
The Army Lawyer, Feh 1889. at 66 

'&R Perkins. guym note 16, at 1002-01, 1 P Robinson. supra nore 14. at 302 n 53 
and 303 n 61 

'"8 Anr 88 287 P 1029 (1031) 
i'Another c u e  u hlch dmcunrei l n % o l u n t q  lnfoxlcafmn because of f a n e  01 duress 

LS hlinneapolii > AItlmus 306 l l n n  462 238 XW2d 851 (1876) (drcfaj 
Perkms, suyra note 16 at 1003 04, 1 P fiubmson "pro note 14 at 302 n 53 

'*''A patient 11 not bound t o  presume that B phy~ician I p~eicnptmn may produce 
adangemusfrenzy Perkinsv LnlledScarer 228F 408 415i4rhCs  18151 Thecourt 
contmued. however that a patient 18 bound to  fake notice of the r a m g  on a prexnp- 
tion and this obligation. of e o u ~ e ,  IS stronger 11 he reads the  prercnpfmn ' Id , see 
genemlly R Perkmi supio note 16 at 1003 1 P Robinson. mpm note 14. at 302 n 53 
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pected result because of the patient's peculiar susceptibihties 30 

Presumably, mtoxication would also be considered involuntary where 
a proper dosage ws prescribed but the patient madvertently and 
without fault exceeded the preScnptmn.SL 

Several other theories of involuntary intoxication have been ad- 
vanced by some courts and commentaton. Under one of these 
theories, mtomcatmn wlll be considered mnvoluntary- when the volun- 
tary consumption of alcohol lj combmed with an agqa'ating event32 
or condition.33 In order to be judged involuntary the synergistic ef- 
fect of the intomcant and the other event or condition must either 
be unknown to the actor or beyond his 

Few reported military cases directly address the issue of valun- 
tariness with respect to the defense of voluntaw intoxication A 
arnllar absence of well-developed judicial guidance 1s found in 
civilian junspmdence As one commentator expiamed when discuss- 
ing this issue, "(tlhe difficulty in ascertaining the meaning of d u n -  
tary intoxication results from the failure of the courts to define the 
terms . The chief judicial method of elucidating the meaning of 
u o l u n t w  h s  been by way of genemhzlng the exceptions from habih 
ty."30 

"Mlnneawlls Y Alflmus. 306 kllnn 462 236 N P 2d 851 (19761 (m\aluntar) infox 
lcatmn defense rarsed where the defendant claimed his ~azeless dn\mg and hit and 
mn PCCldenl w a  done under the influence af Vahm prescribed for lum Bf B Veterans 
Administmuon Hospital) R Perkins mpm note 16, 81 1003-04 Under these o r -  
eumstmcei the defena of m v d m t a p  ~oLox~catmn would be analogous 10 the mistake 
of fact defenie See sum note 24 

j 8 S ~ e  People v Koch 250 .4pp Diu 623. 294 N Y S  BE7 (183i)  R Perkins mprn 
note 16, sf 1W4 
"Petemon I Stew 686 P 26 144 152 64 ( 1 b o  19781 (cansumption of some liquor 

combined with repealed ipraylng of animal repellanr). Leggefi Y State 21 Ter App 
382, 1 7 S W  159(L8861(cohsumptionofvlmehyvorcombvledrrirhabloir torhe headl 
s e  a h  Lrured States Y Olvera, 8 C M R 418 (A 8 R 181). W d ,  15 C V R 134 (C 11 .?. 
19541 (conrumption of inf~xicant combined with a blow to the headl 

'ilntoxlc~fim will be deemed lnvaluntap 11 me by reason of srekneas or -ani of 
sleep 13 reduced Io such a condirion that a small quantity of ~flmulanf which would 
adlnmly have no such effect cau~es intoncallon'' R Per!&% sum note 16. at 1004 
(citing Regna v Mary R (18871. czUd %n Kern, Inebnefy 395 (Zd ed I. and in I Whar- 
ton €a Srllle Medical Jurisprudence 8 243, n 17 (5th ed 1805)) Of C D Y A ~  If such B 
respame could h m e  been rearonably anticipated bi the affected actor the defenie 
of iniolunrsp inloxieafmn should not ~ p p l y  See w@m note 18 

"See R Perkmi supra note 16 at 1004 n 86. see ais0 supra note 32 and the cares 
a fed  therein 
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Besides being scarce, early military cases that discuss the issue of 
voluntariness as it relates to  intoxication are not particularly helpful 
in explalning the term For example, in UnitedStafes u. D r e s c h ~ k 3 '  
the board said merely that the government must prove the accused 
"indulged in the excessive use of alcohol and that such indulgence 
was The board failed, however, to define any of the 
quoted language, including what it meant by the term "voluntary" 

In United StaDs u. McCma?1/98 the accused was convicted of be- 
ing drunk on station. The reported facts show that the accused was 
picked up for bemg rntaxicated in the civilian community and then 
was returned involuntarily by the miiltary police to the Air Force 
base where he was assigned.40 The board upheid the accused's con- 
viction despite lus having been "returned mvoluntarily to the base."" 
The board reasoned that the accused's intomcation was voluntary, 
that voluntaly mtoxicatmn was the w v a m e n  of the offense, and that 
the "place where It [the intoxication] occurred was wholly inciden- 
tBi."42 

The correctness of the decision in McCcCreary turns on the board's 
finding that "general drunkenness 1s a military offense whenever 
and wherever it O C C U T S ' ' ~ ~  If this premise is accurate, and if, as the 
board concluded, being drunk on station LS a less severe offense than 
drunkenness in general," then the accused's involuntary return to 
the base would be irrelevant to the issue of his guilt Indeed, the 
accused's return to base under such circumstances would neither 
perfect the offense nor enhance Its punishment; It would, in fact, 
arguably enure to the accused's benefit, as he would be exposed to 
punishment for a less severe offense. 

The board's sweepmg conclusion that drunkenness is per se 
unlawful is, however, lnaccumte. Tb constmte 8 violation of mliitary 
law, the accused's drunkenness must genelaiiy occur in one of three 
ways' while on duty; so that he IS unable to perform duties; or m 
such a manner that his behavior comtitutes service-discrediting con- 

"1 C . 3  R 183 (A B.R. 1961) 
mnld at 196 
"I C M R 675 (A FB R 1851) 
#Old at 676 
"Id 
"Id st 677 
'"d at 676 (cltmg W Wvllhrop mpm note 7 ,  st 722-23) 
"McCwary, I C I1 R at 876 

139 



MILITARY LAW REL-IEW [Vol 127 

duct 46 Even for the latter circumstance, the drunkenness or disorder 
ly conduct should be either publich8 or related to duty to be senwe 
discrediting Accordingly. If  an accused becomes intoxicated under 
stnctly private circumstances'. whlle off duty, he would not be guilt) 
of any offense recognized by militars law If, on the other hand. the 
accused knew or reasonably should have known that he would be 
required to perform duties or be exposed to public scrunny under 
discrediting circumstances. his drunkenness would constitute a 
mOitary offense e ~ e n  if he became intoxicated under pnvate. off duty 
mrcumstances 

The issue of voluntariness was directly addressed in l'nited States 
c, Craty The accused claimed on appeal that he perpetrated the 
charged homicide after becoming mvaluntarily intoxicated jU 

Specdically, he contended that his mtoxication, which caused the 
homicide, \MJ mvduntary because he was "mduced" to dnnk sake 
The Army Board of Review apparently r e c o p z e d  m dicra the three 
principal theones of involuntary intoxication under cirilian law. 
writing that moxication would be deemed involuntary only u here 
an accused "becomes drunk by being compelled to drink against his 
will, or through another's fraud or stratagem, or b) taking liquor 
prescnbed by a physician ' l i Z  Finding that none of these triggering 
conditions was satisfied in Crazg. the board rejected the accused's 
contention and affirmed his corn-mmn 

More recently. the Army Court of Military Review- addressed the 
question of vduntanness with regard to i n to~~ca t ion  m L b t e d  States 
u Ward i4 The accused contended that his plea of guilt? to unlawfuny 

"See LCMJ an 112 and \IC\% 1961 M IT, para 36 (drunk on dutsl LCIIJ an 
134 and UCkl 1984 Part I i  para 7 6  (~ncapaeifatmn because of prior lntaxicsnoni 

"Id 
?"Id 
%aid 
''14 \1 J 960 (A C \I R 1982) pet denied 16 \I J Y 4  IC \I A 1983) 
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opening mail matter was improvident because he had become in- 
voluntarily intoxicated with phencyclidine (PCP). According to the 
accused, he intentionally smoked what he believed to be an unadult- 
erated marijuana cigarette.Sb He later learned, however, that the 
cigaretse had been iaeed with PCPe6 The accused claimed that he 
engaged m rhe charged misconduct only because af the effects of 
the PCP and that he did not r ea im he had handled the mail until 
he saw the mail room in disarray the fallowing day.j' 

The court rejected the accused's conrention that his purported in- 
toxication was mvoiuntary6s The court reasoned that the accused's 
intentional use of one iilegai and mind-aitenng dmg rendered him 
culpable for rhe consequences of his unintentional use of B different 
mind-altering drug.is The court observed that, under different cir- 
cumstances, intoxication could be deemed invoiunrary if "the 
substance adulterated with a dangerous drug 1s itself a legal con- 
sumable. and one which scarcely would be expected to have been 
alrered 

Referring to the broad rules of the military's mistake of fact 
defenseBL 1s useful ~n analyzing the issues rased in Ward. To be en- 
titled GO the mistake of facr defense, the accused's mistaken belief 
not only must negate the mental State required to establish an ele- 
ment of the charged offense, but also must generally be one which, 
if true, would be exonerating Thus. an  accused's mistaken belief 
that the illegal drug he possessed was one other than the illegal drug 

islid at 951 
"Id 
j - ld  
Y d  at 961 
'*Id at 953 54 The coulf noted that the frequent lacing of maruuana with PCP 

vas a matter of common knowledge and thus foreJeeable Id at 9% The court  
therefore, implied that the accused's ~ ~ l u n t a r y  use of man~uana under The CII 
eurnitan~ei also eonmfufed a vohnfw--lf alben ~ m s i r u ~ f ~ ~ e - u ~ e  of PCP 11. on 
the other hand, legal alcohol had been unknowingly laced with PCF, any resvltrng 
lnloxlcatlon because of the PCP would haw been deemed ~ n \ o l u n r w  by the eeurt 
Id at 953 This result would obfun because the lacing of alcohol r i t h  PCP 1s neither 
commonplace nor expected Accordingly deremmns  x hetherlntoucafm II  d u n .  
tan apparently r u m s  On whether the use of the unknown lntoxlcanl was reilonably 
foreseeable and nar whether the adulterated aubaance =,as i t~e l f  m infexlcant 

Oo1d at 953 The COY* a130 quared a i th  favor a passage from an earlier edition of 
R Perkmr. Crlrmnal Law. that set forth the mnta*e theon of involuntary I ~ ~ O X I C B -  

uon disiuiied m v a  notes 19-24, and ~ecompanying text 
"R C M 91Mjl 
8"hate ~ C e n t A ~ l z c a t m m  ~JfkeMwlahr uJFaciD@mwe. The Arm). Lawyer, Feb 
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charged will not entitle him to rhe mistake of fact  defense,*^ Likewise. 
a mistaken belief that homicide victims were detained prisoners of 
war (PW's) rather than noncombatants could not operate as a defense 
to  murder, because killing a PR would also constitute the crime 
These results obtain because the requisite intent to  commit the  at^ 
tempted illegal act transfers to the offense actually committed.6G 

These same principles should be applied to the issue of voiun- 
tarmess in connection with "mistaken" intoxLcation For exampie, 
an accused s intoxication as a result of consuming a 'spiked" drink 
should be deemed involuntary only where the mistaken belief as to 
the substance consumed makes the accused's lack of sobriety not 
reasonably foreseeable to him. Put another way, where an accused 
would hkdy have become intoxicated regardless of whether the drink 
was "spiked." his intoxication as a result of consuming a 'spiked" 
dnnk should be considered voluntary 

The following pnnc~ples can. m summaw, be derived from the cited 
auLhority First. miduntar?.  intoxication 1s a recognized defense 
under military law en Second, invaluntarg intoxication ma) act as a 
defense to both specific and general intent crimes Third. the three 
major theories a1 involuntaq- mtaxication--m,stake. coercion. and 
medical prescription-are probably recognized under military law 6a 

Fourth. the voluntary consumption of one mtoxicant, under cir- 
cumstances where the consumption of another Intomcant LS 

'*Lnlted States I Jeffenon 13 M J 779 I A  C U R 19831 lmrsrake not exonerating 
where accused accepted herom thmklng ~t u a  h a h a h ) ,  Unlred Stares Y Coker 2 
M J 304, 308 (A FC M R 1076) r a ' d  on otkmgmundd 6 >I J 93 IC M A 19771 lac 
cused s belief that  drug he sold w u  a contraband substance orher than the charged 
rubstance not a defense). llruted Surer 1 Anderson, 46 C M R 1073 1076 l A  FC >I R 
10731 (accused ma) not defend agalnst charged LSD offense wlth bellef he posssesaed 
mescalme!, see United States I Mance, 36 M J 211, 251 IC \I 4 1988). Lnlted State3 
v Rowan, 16 C M R 4 7 (C M X 18541 

"L'mfedSraresr Calk) 461 M R 1131 l l iO lCM A 19731lrequsltemenfalstat~ 
for the charged offense of murder was mer by the accused's intent t o  k111 those he 
belieied lo be detained PU'rl I s  an exception ro this mle, the Court of Mllllary AP 
peal2 har. held that a matake of fact 85 to the ilctm's m-nt may operafe m a  d e i e m  
IO rape regadlea of u hefher the accused would nonefhelela be BUIIQ of adu l t en  
L-olred States v Carr, 18 M J 207 301 (C >I A 1084) 

V4ote RecentApphcotronsofih UzsloQ W F a d  Wensr  The l r m i  Lawker Feb 
1880. a i  66 61 

'%nrfed States v W a d ,  I ?  M J at 963 64. Cmred States \ Craig, 3 C Y R at 311 
* ' C m p v e  Cmred States Y Ward 14 I1 J a.7 061 (Involuntary lnlolleallon could be 

a defenie to openmg mail matter which is a general lnfenf cnmel with MCM 1984 
R C M 918(1)12) mpm note 8 lialunfan ~ntox~catmn mar r a m  a rearonable doubt 
onl) *here actual knowledge specifle lnlenl wilfulness. or premeditated deslgn tu 
k111 la an element of the offense) See generally Uccynakl mp.0 note 5 sf 2 

"United Stares v Craig, 3 C M R Br 311 
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reasonably foreseeable, renden intoxication from either source 
h a l l y ,  where an accused becomes drunk and intoxica- 

tion is the gravamen of the offense, any Subsequent action by the 
accused-even involuntary conduct-does not render the initial act 
of becoming intoxicated in~oluntaf f , '~  

B. INTOXICATION 

The words "intoxicated" or "drunk:' as used ~n the vernacular, 
do not necessarily equate to the legal term " in t~x ica tmn . "~~  In order 
to amount to intoxication in the legal sense, civilian law generally 
requires that the consumption of intoxicants be such as "to create 
a state of mental confusion, excludrng the possibihty of specific in- 
tent:"2 Thus, a defendant could be under the influence of an mtox- 
lcant and nonetheless not be intoxlcated far purposes of negatmg 
a pertinent intent element of an offense. 

Military decisional law73 has likewise recognized that an accused 
can be "high" or "tight" without being intoxlcated far purposes of 
a voluntary intoxication defense." In llnited States v. H m ~ a , ' ~  for 
e m p i e ,  the board observed that merely because a penon WBS under 
the influence of an intoxicant does not necessarily mean that he wm 
so intoxicated as to render him mentally incapable of forming a 
- 
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specific ~n ren t .  In LhtedStates  1: the board went even fur- 
ther. noting that a substantial impairment hecause of alcohol can- 
sumption is insufficient to raise intoxication d the accused retains 
the capacity to form the requisite specific mtent i7 Thus, an accused 
could providently plead guilty to disobeying an order even though 
he was drunk when he received it. provided that he was not too in- 
toxicated to  comply with the order'B Similarly, an accused could he 
convicted of reaitmg apprehension while he was mtoxicated. p m  
vided that he was not so drunk as to be incapable of recognizing the 
status of the air policemen trying to apprehend him." 

Although the decisional law clearly holds that mere drunkenness 
does not necessarily equate to intoxication in the legal sense. the 
law 1% less clear m defimng the term mtoxlcatmn A number of courts 
and boards have addressed the issue with regard to the sufficiency 
of inStrwtimS.Bo On other occasions the issue has been framed in 
the context of a challenged guilty plea In neither set of CIT- 
cumstances are the decisions parncularly helpful in defmmng Intox- 
ication, 8s the courts and boards are primarily concerned with 
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whether an isme as to  intoxication has been raised and not with 
whether the accused was, in fact, intoxicated. 

Military law is clear, however, that a drunken accused need not 
be comatose in order to be intoxicated in the legal sense. In C'nited 
States v, GUay,nz for exampie, the Army Board of Review found that 
the law officer's instruction imposed an excessively Stria standard 
for intoxication The law officer told The members that for "drut&en- 
ness to be a defense, the accused must be so drunk that his mental 
moton must be stalled.''83 The board found that the instruction 
equated intoxication with "ambulatory stupefaction' and thus ex- 
ceeded the requirements for intoxication under military 

Rather than seeking to define intomcation in the abstract, military 
appellate courts have, as noted. generally taken a functional ap- 
proach in addressing this issue The courts have typically evaluated 
the extent of the alleged intoxication to see If It raised a reasonable 
doubt as to  the accused's capacity to entertain the requisite intent 
10 perpetrate the crime.8s Accardmgly, all aspects of the accused's 
conduct during the general time frame of the charged offenses may 
be relevant to the issue of intoxication. In LhitedStates L. Bright.BB 
for example, the accused's ability to  perform various tasks, recall 
events, fabricate an excuse, and understand instructions were rele- 
vant to the issue of whether he was EO intoxicated that he could not 
specifically intend to wrongfully appropriate a Tan 

"I8 C M R. 351 IA B R  1855) 
'"d at 353 
"Id , iee a h  Kmled States Y Backley 8 C M R 126 IC 11 A 18531, but see l h t e d  

Stater,  MUOX 6 C M R 233, 235 (A B R 1952) pet anzed 7 C \1 R 81 [C M A 
1953) 1 dead drunkenness ' required for mtoxlcatmn) United Stater % Ochriefor, 3 
C I R 592, 588 (A B R ). pel denzed 4 C M R 84 IC 11 A 1852) [ ' U ~ C O ~ S C I O U S ~ ~ S S  

of the acts committed ' required for LO~DXICBTIOIL) 
',E.# Uruted Sates v Bnghl. 20 M J 661 [. 

1885). United States v Deavea 7 h1.J 677 IA 
dro Uflllsed B functlansl deflnrtlon of infox 
q u ~ ~ f e  intent required farthe charged offemes E g  Vruted Stater v Roman 2 C Y R 
150, 154 58 [C M A  1952) 

dd20 M J 661 IX  M C M R I mt dented 21 11 J LO3 i C  M A 18861 
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In summary intoxication, as used m the sense of a cnminal defense, 
will be determined on the basis of whether the accused had the 
capacity to entertain the requisite intent for the charged offense 
Ambulatory stupefaction is not required,sn and mere drunkenness. 
without more. will not suffice The courts typically will examine 
the accused's conduct during the general time period when the 
crimes were cornmated in hght of the mtent required for the charged 
offense. These considerations will serve as the prmary basis far 
evaluating whether the accused was so intoxicated as t o  qualify far 
the defense of voluntary mtoxicatmn.gl 

T h i s  functional approach for evaluating intoxication has evolved 
as a consequence of the development of the failure of proof defense 
of voluntary intoxication under mllitary law The development of this 
defense will be discussed next 

III. SUBSTANTIVE ASPECIS OF VOLUNTARY 
INTOXICATION AS A FAILURE 

OF PROOF DEFENSE UNDER MILITARY LAW 

A .  CRIMlNAL DEFENSES GENERALLY 

All criminal law defenses can be classified as being one of several 
types.g* The generally recognized categories of defenses include 

%%e supra note 85 and accompanying text 
"United Stales \ Guay, I8 C Y  R 351 (I B R 19161 
Y?er supra notea 74 89 and accompanwg text 
V e e  supra note8 85 87 and accompanying text 
"Accornphhq a systematic cla8dicafmn of e m n s l  I_ defenses would n e c e d i  

require both B comparison of the defenses evaluated and m undenrandlng of t h e m  
ternalrtructure of thedefenses being compared 1 P Robinson. mpm note 14 at63 
h compreheniwe e~aminauon required for meh a sy~femanc approach 1s beyond the 
scope of this article Instead the ~IaLus of the lnvolnntary inloxleaflon defense, In 
the context of criminal la- defenses ~enerall) will be briefly discused This should 
lend penpectwe to the more defded  examranon of the voluntan vlfoueaflon defense 
undertaken later in this article 
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failure of proof defenses,03 offense modification defense~,~~justifica- 
tion defenses,85 excuse defenses,86 and nonexculpatory  defense^.^' 

Voluntary mtoxicatmn, depending upan the cwcumstances, can 
theoretically qualify as being one of two distinct kinds of defenses. 
First, If the intomcation IS as detrimental to the actor's mental capaci- 
ty as insanity, the actor may qualify for a general excuse defense.es 
This type of defense would exculpate the actor without regard to 
the specific elements of the offense charged or whether those 
elements were satisfied.gs The general excuse defense of voluntary 
intoxication and the relationship between intoxication and insanity 
are beyond the scape of this anicle!oo 

*"'Farlure of proof defenrer cons16L of lmfaneeb in w h c h  because of the  conditions 
that a re the  basBforthe defense.'allelementioftheoffensechargedcannorbepro 
"en They mre m es~ence no mom than a negatlon of an element requued by the defm 
fion of the offense" Id at 72 (footnote ~ m m e d l  Examplei of t h u  type of defense 
depend largelyuponfh~elemenBofpmofoftheaffenses~rt forthunderlheayslem 
01 code involved Alibi and good character a x  cla~isic examples of falure of proof 
defenses See R C M 816(a) discussion 

%feme modlfic~fion defenres apply where dl elernenfa of the offenre ye satnfied 
The conduct. nonetheless. IS not considered cilrninal This is becaule the actor has 
not eaurd  the harm or evil sought to be pTevented by the statute defmng the of 
feme Id at 77 As x i f h  falure of prmf defenwr, the application ofaffeor modifica- 
Imn defenses 1s prmarlly dependent "won the offen= as defined by statute 

BIJuildleaImn defenses apply where the harm eauaed by the  n~mmal lp  illegal can- 
duct 18 ' ourweighed by the need t~ avoid an even seater harm or ID fullher a wafer  
weietd interest' Id Bf 83 Examples ofjustlfleallon defenses include neeeslfy wU- 
defense. defense of another, and defense of pmperty 2 P Robinson, supra nore 14. 
5 124. ~f 131 34. m s  yenrralix Mllhrrer, Vm:ecrsszly and the Mtltlary Jvsfica System 
A Pmwsed Speccoi Wme, 121 Md L Rev. 95 i1938) 

"Excuse defenses apply where the conduct 18 illegal but 13 nonetheless excused 
hecause the wmr IS not responsible for h u  conduct 1 P Robinson. s ~ ~ p l o  nore 14 
at 81 Examples af exCu6e defenses include insanity and duress 2 P Roblnwn. s u k  
note 14 at $5 173 & 177 

"Lhder n~nexcdpa tow defenses the m o r  rem- blame,+onhv but IS not pumshed 
becBuJe of ovemdmg Public polrcy Concerns 1 P Robiruon sum note 14 at 102-04 
Emmples of "anexculpatory defenses lnclude Statutes af l im~fai!~ns,  drplbrnahe and 
other types of ~mmuruty,  and entrapment 2 P Robmson. supra note 14 55 200 02, 
at 20s 

"1 P Robinson, 8%- note 14, at 236. 4 Cnrted Stater Y mek. 29 C M R 760 
(CG B R I'36o)(conulcrlonfor wurongfuldmbedmceof ordersser mde because the 
accused *as s.3 intoxicated that it wab reasonably predictable that he  could not obey 
the order) 

"I P Robmson, mpra note 14, at 286 
l"Several mll~taw caes have examined this Issue See eg , Crured States v Thomp- 

Mn, 3 M J 271 (C >I A 19771. Cnlted States % Lewis, 33 C M R 281 (C M A 1963) 
The issue h a  wmetimes been framed ~n term8 af palhologlcal moxlearmn See e g  
Unlted States > Santiago Urgas, 5 M J 41 (C M A 19781, Urufed Stales, Genron 
16 M J gY0 (N M C M R 19831, s e  seneroily Model Penal Code $ 2 0x41 (proposed 
officisl draft 1962) 
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Second, an intoxicated actor might quahfy for a falure of proof 
defense. provided that his condition was sufficient to negate the 
culpable state of mmd reqmred for the offense as defmed?ol Military 
law has favored having voluntarg intoxmtmn operate as a failure 
of proof defense and has resisted any recognition of it as a general 
excuse defense The origms of voluntary intomcation as a failure of 
proof defense will be examined m rhe fallowing section 

B. THE ORIGINS OF VOLUNTARY 
INTOXICATION AS A FAILURE 

OF PROOF DEFENSE 

Military law has long recognized that voluntary intomcation can 
legitimately operate as a failure of proof defense. Colonel Winthrap 
stated the early military rule as follauq 

[Tlhe question whether or not the accused was drunk at the 
time of the commission of the criminal act may be 
material BS gang to indicate what species or qualzty of offence 
was actually committed Thus there are crimes, or instances of 
crimes, which can be consummated only where a peculiar and 
distinctive mtent. or a conscious dehberation or premeditation. 
has occurred with the act ,  which could not well be possessed 
or entenained by an intoxcated person In such cases evidence 
of the drunken condition of the party at the time of his corn- 
misaon of the alleged crime 1s held admissible, not to excuse 
or extenuate the act as such, but to aid in determmmg whether 
in view of the state of his mmd. such act amounted to the 
specific crme charged, or which of two or more crimes. similar 
but distinguished in de5ee. It really was m 

An earl) venion of the .Mama1 fm Courts-.Martial stated the 
defense m the fallowing terms 

h n k e n n e s r - I t  1s a general rule of law that toluntary 
drunkenness. whether caused by liquors 01 drugs, 1s not an ex- 
cuse for m m e  committed while in that condition. but it may 
be considered as affecting mental capacity to emertain a 
specific mtent. a h e r e  such intent IS a necessary element of the 
offense103 

lolll P Robinson s u r a  note 14 at  26b 
xo*W W'lnthmp, mpra note 7 ,  at 2'33 (emphasis I" mumall 
10'ManualforCourti Martral, LnlIedStarei 1928 (hereinafter MCM 18261 Courts 

lamia1 Rule of Evidence 126a at 136, see Manual for Courts-llama1 United Sfawl. 
1917 lhereinaffer MCY 19171 paras 285 86. at 135 36 
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The parameten of the defense of voluntary intoxication remained 
largely unchanged in subsequent editions of the Manual for Courts- 

19901 

~ ~ t i a i ? o 4  

The military rule thus reflects a refinement of the common law 
defense of voluntary intoxication consistent with the general trend 
toward recodification Under the common law approach, voluntary 
mtoxication was permitted as a defense to specific intent offenses 
while being barred as a defense to general intent crimes?05 This ap- 
proach, however, had several problems. Central among these was the 
difficulty of adequately distinguishmg between speclilc and general 
,"tent offenses?Or 

With the trend toward recodification, civilian jurisdictions began 
to focus on the particular States of mind that were statutorily re- 
quired for the offense under consideration!u7 Where these special 
states of mind could be negated by intoxication, the failure of proof 
defense would apply. Under this approach, voluntary intoxication 
typically negated elements such as purpose, motive, or specific in- 
tent.Loa 

The presently recognized defense of voluntary intoxication as set 
forth in the Maanualfor CouvfS-Mavtial"B IS ConsLstent with this ap- 
proach of focusing upon the special state of mmd, if any, which 1s 
statutorily required to commit the offense. The .Waanual pmvides that 
"actual knowledge, specific intent, willfulness, or a premeditated 
design to kill""0 can be negated by voluntary mtoxicatmI Each of 
these special states of mind a6 they relate to the defense of voiun- 
tary mtoxicanon will be considered separately 

lo*MCM 1051. para 164a@j, a i  284-86. klanual for Caurts-klartial United States. 
1980, &\ired edition. para 154a13). at pp 27-71 t o  27-72 [hereinafter HCM. 19601. 
MCM. 1884. R C M  91811XZ) 
losl P Robinran mpm note 14. at 281-02 see id at 291 n 11 for a detailed list of 

c~vilian c u e s  which follow the common Ian approach 
'".%e, ey G Fletcher, Rethinking Criminal Law 849 11978) I general intent 1s the 

intent accompanying rhe b e  offenae. the rpecific ~ n t e n t  8oes bebond the bale of 
feme Lo reach further unrealized objectives '1 W LaFa~e & I Scott. Handbook on 
Cnminal Law 343 (1072) (rpeclfle intent IS some intent ~n addition t o  the ~nrent to 
do the phgricd act which the cnme requaes. and senera1 intent 11 the inrent Lo do 
the phgned act or perhaps recklerdy doing the phpical act. which the crime re 
w s e r ) ,  Rath, Genrroius S c e m ~ ~ c l n i e n i .  iPepperdmeL Rei 67. 71-751107Q)(rpecif~ 
mfentmeanipurpaief3.  generalmtent means all other statesof mmdj Sirgenemi- 
l y  1 P Robinson, m m  note 14 at 297-301. for a discunman of problems with the 
common law approach 
x"Tl P Robinmn s u r a  note 14. ai 207 
l0'Id 
loSMC\l 1884. R C  M OLti(lK2) 
"Old 
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C. VOLUNTARY INTOXICATION A S  IT 
PERTAINS To ACTUAL KNOWLEDGE 

Where "actual knowledge" IS an element of an offense, the defense 
of voluntary intoxication can operate to negate that element?" Ac- 
tual knowledge is always at issue when the accused's recognition of 
the status of the victim IS an element af the charged offense The 
accused's knowledge of the victim's status i s  an element of several 
common offenses under military law, including disrespect to a EU- 

penar commissioned officer,11p assaultmg or willfully disobeying a 
supenor commissioned ~ f f i c e r ; " ~  and insubordinate conduct toward 
a warrant officer, noncommissioned officer, or petty ~ f f i c e r ? ~  

The military appellate courts and boards have uniformly permit- 
ted voluntary intoxication to operate as a defense to these cnmes. 
In particular, voluntary intoxication can act as a defense to  a 
disrespect charge, as the accused must be aware of the vietun's status 
when the offense is perpetrated.lll The accused must Iikemise be 
aware of the status of the person issuing a military order far obe- 

. .  . . .  
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gmvated assault offenses also require that the accused be aware of 
the victim's Status, and thus voluntary intoxication is a recogmized 
defense in these Special knowledge can be negated by volun- 
tary intoxication m the case of several other offenses, including 
breach of arrest:'8 resisting apprehension:lQ provoking words:1° 
failure to go?z' and fraudulent enlistment'zx 

D. VOLUNTARY INTOXICATION A S  IT 
PERTAINS TO SPECIFIC INTENT 

Where "specific intent" is an element of an offense, the defense 
of voluntary intoxication can operate to negate that element.'28 As 
already noted, this application of the defense can be traced back to  
early military and the common lam itself!26 As Colonel Win- 
throp long ago observed 

Thus m cases of such offenses as larceny, robben; burglary, and 
passing counterfeit money, which require for their commission 
a certain specific Intent, evidence of drunkenness 1s admissi- 
ble as indicating whether the offender waa capable of enter- 
taining this intent, or whether his act was anythingmore than 
a mere battery, trespass, or mistake128 

"'See U h e d  Gates Y Cllpnel  12 C M R 364 (k R R i053)?accu~ed m u t  know he 

IlsSee Lmted Sfales c Stone, 13 C M R 906 (A FB R 19531 (accused must know status 

'20See United States \ l a n e g a ,  20 C M R 883 (A F R R 18561 laceused musf knoa 

ww placed under a me if] 

of all policeman crying to apprehend hml 

make a f a k  repleientallan OT ~nfenflonallg conceal P fact which. d h o w n .  wo;lh 
prevent enhstment) 

"%MCM. 1884 R C M 016(1)(2) 

jZ4See silpro note 105 and accompanying Len 
,*W Wmthrop, =pro note 7 ,  at 283 

Npm notes 102-08 and accompa~vlng text 
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Specific intent IS an element of a wlde vanety or offenses under 
military law Far example, larceny and wrongful approprlatmn, a 
lesser included offense of larceny, each require that the accused have 
a particular specific intentLZ'Tnus. where wiuntaly mtoxlcation has 
been raised by the ewdence, the courts and boards have permitted 
the defense to negate the requisite intent for larceru.128 and wrongful 
appioprmion?Z8 Similarly as robbery130 IS a compound offense corn 
bining larceny and assault:3' the specific intent element of robbeq 192 

can be negated by roluntary intoxlcationL33 

Several types of aggavated assault offenses'34 have speclfic m e n t  
elements that can be negated by Taluntary mtoxicatlon Assault w t h  
the iniensionai lnflictlon of grwous bodlly harm, for example, re- 
quires that the accused specifically intend to inflict 51evous boddy 
harm1s6 Voluntary intoxlcation, when raised by the evidence. can 
negate this intent requirement 138 Wluntay intoxlcation likemie can 
negate the specific intent element of assault with inteni to commit 

"'See OCMJ an 121. MCM. I884 Wrt IT. parag 46b(ll(dl (for lareen) the fakmg. 
obralnlng. or rlthhaldmg by the accused must be with the intent permanenil? Io 
depnveordefraudanotherpenonof fheuneand benefitoffhepropem orpermanent 
IyloapproPrlatetheproPert) fortheuseof theaccuiedorforani perjonolherrhan 
the ounerl and 46b(2lidl ifar umngiul approDnatmn. the same m e n l  IS requlred 
ag for larceq except that the deprivation defrauding or ~ p p r o p r ~ a f m  of the pro 
pert? IS intended to be temporary rather than permanent) 

L'BSrs Lrured Stare3 j. Kauble. 16 M J 591 (A C.M R 1983). Urd mparl end r a ' d  
'%Par1 0" olhngmunds, 22 M J 178 (C M A 19861, Cnned Stares Y Beddingfield 

'">ICY 1884 PBlI I\, pma Yc(4Xbl Culpable negligence nil1 not suffice id 
'aaUnifed Stater 5 Sagrer 29 C M R 314 iC M .4 18601 Unrted States v Baekle) 

ea v Roulllard 6 C M R 341 1.9 B R  1952) 
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rape!s7 assault with intent to commit voluntary man~laughter!~~ and 
assault with intent to  commit murder13n 

All attempt offenses under military law are specific intent crimes14o 
Accordmgly, voluntary intoxication will be a defense to  an attempt 
offense, even If the Substantive offense that is attempted does not 
have a specific intent requirement. For example, sodomy141 is a 
general mtent offense under military iaw for which voluntary intax- 
ication is not a d e f e n ~ e ; " ~  however, voluntary intoxication is a 
defense to the specific intent offense of attempted sodomy?43 

The courts and boards have heid that voluntary intoxication is a 
defense to other specific intent offenses under military law. In United 
States u. N ~ r i e g a l ~ ~  the board determined that voluntary intoxica- 
tion can be a defense to communicating a threat, as that offense re- 
quires the accused have a present determination or intent to c a m  
out the threat?46 In Unnited States v. Daniel14e the board found that 
voluntary intoxication can be a defense to a charge of housebreak- 
mg"'with the mtent to commit an indecent -ut. Kumerous other 
offenses have specific intent requirements under military law,L'* and 
presumably voluntary intoxication could operate as a failure of proof 
defense in those cases as wellL4g 

"'See Umted States I Whitlaw, 26 C M.R 666 (A B R I918), Urufed Stares Y Jackwon. 
6 C.Y R 380 (A B R  19521, mt d a z e d ,  8 C M R 175 (C M A 1953). United Stater 
v Gelhard, 3 C M R 712 (A F B  R 1963), QSB olsa Urnled States v Short 16 C M R 
11. 20 (C.M A 1964) (Bmsman, J ,  eDneurnng and dwennngl 

"'SW Umfed Stales v Drew, 4 C M R 63 (C M A. 1952) 
'"Cnlted States v Mitchell, 2 C M.R Ma, 452 (A B.R. 19521 
"TCMJ an 60, see MCM 1984 Wrt IV, para. 4b(2) (the act must be done with 

the rpecifir intent t o  commit an offense under the KCMJ) 
UCMJ art 125. sm MCM. 1984, Wn IV para 51 
United Sfaten v Chaunq, 15 C M R 395 (N.B R. 1914) 
Unlted States Y Mliller 7 C M R 321 (A B R  1953) 
2 0  C.M.R 883 (A F B R  1964) 

L"Set y e m l l y  MCM, 1884, W n  IV 
"sSome pmblemafic exeeptiom IO t h x  rule-namely unpremedlfsted murder, rnwder 

by an act mherently dangemua LO athen ma-& and lndecenl -uIt-m dueussed 
aT wlf~fro notes 176-247 and aeeompanying text 
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E .  VOLUNTARY ZNlUXICATION A S  IT 
PERTAZNS To WILLFULNESS 

Where "willfulness" IS an element of an offense, the defense of 
voluntary intoncation can operate to  negate that element?so 
Historically under military lam., the application of voiuntars mtox- 
ication to crimes involving willfulness has arisen in two distinct cir- 
cumstances. On several occasions, the military appellate authorities 
have recognized that voluntary intoucanan can be a defense to the 
Crime of willfully damaging or desrroylng military p r ~ p e r i y ' ~ '  In 
another group of cases, the courts and boards have recognized that 
voluntary intoxication can be a defense KO the crime of wiiifully 
discharging a firearm under circumstances that endanger human 
hfe '6% 

E I'OLL3TARY I.XTflXZCATZO.1' A S  IT 
PERTAZXS To PREMEDZTATIOB 

Under military lam.. the defense of rohn ta ry  intoxication can 
operate to negate the element of p ~ m e d i t a t i o n ' ~ ~  for a charge of 
murder?i4 It wiii not, however, reduce murder to  mandaughter or 

'LoYCM 1984 R C M  816(1)(2) 
"XLCMJ a n  108 see YCM. ID84 Pan I \ .  para 31h(2Xc) (damage desrruenan or 

flream wlllfull) and xran@ully) Curs thal recognlie the defense of valunlan In- 
fo~lcatmn for fhir offense inelude Lnifed States \ Chnifeg 6 C >I R 378 ( A B  R 1962) 

"*\lCM 1884. R C >I QIMIXZ) The Manun1 defines premedlfafmn %! follaus 
the thought of fa*mg llfe w u  carcrlourl) 

rnncrlrrd and the act or omls~lon bv whrch ~f was taken was hntended 
.A murder IS not premedfafed 
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any other lesser offense.lss 

The defense of voluntary mtoxcation for the element of premedita- 
tion has long been recognized in the military As Colonel Winthrop 
wrote 

(Ulpon an indictment for murder, testimony as to the inebria- 
tion of the accused a t  the time of the killing may ordinaniy pro- 
perly be admitted as mdsating a mental excitement, confusion, 
or unconsciousness, incompatible under the circumstances of 
the case with premeditation or a deliberate intent t o  take life, 
and as reducing the crime to the grade of manslaughter, or- 
where such an offense is created by the State statute-of 
murder in the second (or other) deaee On the other hand, 
where, to constitute the legal crime, there is required no 
peculiar intent-no wrongful intent other than that inferable 
from the act itself-as m cases of assault and battery, rape, or 
anon, emdence that the offender was mtoxicated would, Strict- 
ly, not be admissible in defence?se 

This distinction between premeditated and unpremeditated murder 
IS purportedly founded upon common law and Supreme Court prece- 
dent+. 

Despite the potential availability of the defense of voluntary in- 
toxication, courts-martial convictions for premeditated murder have 
rarely been revened on that basls. When the issue has been addressed 
on appeal, military courts and boards have usually found the 
evidence to be insufficient to  raise the defense of voluntary intax- 

l"lyCM 1084 R C M 91WX2) dscusnon. and Pan IV, para 43e(2Wel. see Umted 

' lbW Fmfhrop, supra note 7 .  at 293 (footnotes omitredl 
".Reeg Hoptv People 1045's 631(1881) InHoptfheSupremeCourtobselved 

At common law mdeed. ea a general iule valunrary intoxication affords no 
excuse j u ~ t l f l ~ ~ f i o n  or exrenu~tion of a cnme committed under L ~ S  influenee 
But when a statute esfabllahing different degees of murder requiresdellherafe 
premeditation m order to ~onsflfufe murder m the fint demee. the question 
of x hether the accused IS in such a condition of mind. h) l e e a m  of drunken- 
ness or otherwise &I to  he capable of deliberate premeditation necesanly 
becomes a matenal subject for consrderalion bj the jury 

id at 633-34 For B e i i f i ~ s l  dlrusslon of the military J ~pplleation of this d e ,  see 
zn/m notes IS9 247 and accompanying text 
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1 ~ a 1 i o n . l ~ ~  Even where the evidence was sufficient to raise the 
defense, one board of review found that the failure to instruct on 
voluntary intoxication was waived by the defense's failure to  object 
to the instmctions as g ~ v e n ? ~ ~  Only in United States 1. M w p k t P  mas 
a comiction for premeditated murder set aside because of rolun 
tary intoxication In Mmpkzs a majority of the court found that 
although the iaw officer properly decided to instruct on voluntary 
moxicatmn. the instructions as aven improperly shifted the burden 
of proof to the defenseLn1 The case was consequently returned to 
The Judge Advocate General for referral to a board of review, which 
could have either ordered a rehearing on the charge of premeditated 
murder or affirmed a conviction for unpremeditated m u r d d f i 2  

G. OFFENSES FOR WHICH VOLUNTARY 
INTOXICATION HAS CORRECTLY BEEN 

REJECTED A S  A DEFENSE 

As noled. voluntary intoxication generally ai l1  act as a failure of 
proof defense for all offenses under military larvLb3 hanng  as an d e -  
ment either actual knowledge, specific intent, willfulness or pre- 
meditation Thr cornene 1s also true-where an offense does not 
have one of these special elements, voluntary intoxication may not 
serve as a failure of proof defenseLB6 

Several appellate decisions have expimtl) disallowed the defense 
of voluntary intoxication far certain general intent offenses under 
military law. Voluntary intoxLcation. for example, is not a defense 
to  the general intent crimes of maltreatment of a subordinate. pro- 
voking words to a subordmate. disorder15 conduct within a miiltar) 
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compound, and assault with a dangerous weapon?66 Slmllarly, assault 
by offer and violation of a regulation by possessing a prohibited 
weapon are general intent offenses for which voluntary intoxication 
is not a defensela' Voluntary intoxication is likewise not a defense 
to a charge of sodomy?es 

In other cases, the appellate authorities have affirmed convl~t l~ns  
of lesser included offenses requiring only general intent, where 
voluntary intomcation has acted as a defense to the greater crime. 
For example, simple assault upon an offer or battery theory can be 
affirmed as a lesser included offense, where voluntary intoxication 
is raised as to the greater offense of assault upon a penon in the 
execution of poiice duties1rs or assault upon a superior noncomms- 
smned officer170 Likewise. assault with a dangerous weapon upon 
an offer or battery theory can be affirmed as a lesser included of- 
fense of assault with intentional infliction of grievous bodily harm, 
where a dangerous weapon was used"' Careless discharge of a 
firearm and assault with a dangerous weapon can be affirmed as 
lesser included offenses of willful discharge of a firearm and assault 
with intentional infliction of gnewui bodily harm, respecti~ely?'~ 
Where disobedience of a superior noncommissioned officer's order 
1s disallowed because of voluntary mtoxication, the lesser included 
offense of a simple disobedience can nonetheless be affirmed?'3 
Wrongfully damagng government property can be affirmed where 
willful damage to government property is disallowed because of 
voluntary int~xicat ion? '~ Wrongful taking, however, cannot be af- 
firmed as a lesser included offense of larceny or wrongful appropria- 
tion, as IC is not recognized as being a crime under military law?'& 

'%'Cnited States I Welsh 16 C M R 573 (N B R 1854) but see Lnired States ti 
Nonega. 20 C M R 893 (A F B  R 1855) (the offense of pravoklng rordr reqmrer that 
the accused know the v~etirn u u  subject to the LCMJ) 

".Lnred Stater \ Gohougan. 25 C M R 760 (C G B R 1858) 
'ablnited Stares v Chaunw, 16 C \I R 385 (U B R 1854) 
"*Lmted Stares 7 Randolph 5 C 11 R 778 (A F B  R 1862) 
'.oLnlled Stater % Orens 11 C M R 747 (A F B  R 1853) 
'Tlnlted Stales v Backley, 8 C M R 126 (C M A 1853) 
"Lnsed SCPIFS 1 Raulllard 6 C \I R 341 (A B R I B G )  pet denied 7 C M R 84 
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H .  OFFENSES FOR WHICH VOLUNTARY 
INTOXICATION HAS INCORRECTLY 
BEEN REJECTED A S  A DEFENSE 

Other military appellate decisions disalloaing the failure of proof 
defense of w lmta ry  mtomation are more doubtful. In Chifed States 
v lIuq,Lve for exampie. the Army Court of Military Review held that 
maiming"' requires aniy a general criminal incent The court con- 
cluded, therefore. that voluntary intoxication could not operate as 
a defense to a charge of 

To be gullty of maiming under military law, however, the accused 
must mjure his victim with the specific intent of causing some in- 
jury.LBo The Manual defines the requisite intent for maiming as 
follows: 

Maiming requires a specific intent to ~njiure generally buc not 
a specific intent to maim. Thus, one commits the offense who 
intends only slight injury. If there 1s in fact infliction of an in- 
jury of the type specified m the article. Infliction of the type 
of m p n e s  Specified in the article upon the penon of another 
may support an inference of the intent t o  injure, disfigure. or 
disable.lnl 

This requirement for a specific intent to injure for maimmg was ex- 
plicitly recogruzed by the Court of Military Appeals in Cninited States 
ZI H i c k P  Accordingly vduntaly intoxication should IogcaUy be per- 
mated to act 85 a failure of proof defense for maiming under military 
laK. 

The Army Court's decision in %ua!63 which 1s contrary to the per- 
tinent provision of the ManuallB4 and precedent,lsi is clearly wrong 

4 M J 761 (A C 11 R 1977) pel  denzed. 6 M J 81 (C M A 19761 
LCMJ an 124 see MCM. 1084 mn IY para 50 
%a. I M J at 763 
Id 
MCM. 1964, part l V  pars &lb(3) 
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Whether tNs decision is merely an a b e r r a t m F  or is instead symp- 
tnmatic of a mnre generalized tendency by military authorities to 
apply the defense of voluntary intoxication in a resuit-oriented man- 
ner is not entirely clear. At lemt one other example of a s d a r  refusal 
to ailow the defense of involuntaly intoxlcation for seemingly resuit- 
oriented purposes is, however, apparent. 

The military appellate decisions refusing to allow the defense of 
voluntary intoxication for indecent are analytically un- 
sound. The 1884 Manual, consistent with the previous 
has defined indecent msauit as a specfie mtent offense. The second 
element of proof for indecent assault, as set forth in the Manual:BB 
requires that "the acts were done by the accused] with the intent 
t o  gat i fy  the lust or sexual desires af the accused "lSo An early ap- 
pellate decision construed the requirement as establishing that in- 
decent assault is a specific intent offense for which voluntary mtax- 
icatinn could provide a defense?Q1 

Subsequent decisional authonty has instead heid that voluntary 
intoxication is not a defense to indecent assault. In United S t a m  
v. JacksonP the board detemmed that intoxication, short of debihta- 
tion equal to Insanity, was not a defense to an indecent assault 

The board conceded that an element of proof far indecent 
msault requires that the accused specifically intend to gat i fy  his 
lust or sexual desires. It found, however, that evidence of intoxlca- 
tion could not Serve to rebut the presumption of such an intent that 
arises from the completed acts of the accused?g4 A later board deci- 
Sinn explicitly adopted the Jaclisonlg6 rationale while rejecting the 

' b a S e e g m l l y  MCM, 1984 Wrt 11 para X c  analysis at A21 97 To date no other 

"'UCMJ Bn 134 Y O  MCM, 1984 Wrt IV, para 63 
"We# supra notes 103-10 

reponed m l l l w  Case has held Chat maiming 13 a general intent offense 

IM#MP,< , o w  _.,, .""~ 
x s o l d ,  Wrt IV, para 63b(2) 
lDILnited Stales T Rotramel 4 C M R 149 (A B R  1952) 
,",6 C Y R 380 (A B R 1962). pel dented 8 C 11 R 178 (C >I A 1853) 
'*aid at 396 
'#*Id In support of thLs p o ~ n o n  the board drew an mdoa t o  earher c-i addressmg 

whether voluntary lntOxlealran 18 a defense t o  unpremeditated murder Id (citing 
United Stales \ Roman. 2 C M R 150 (C 11 A 1961)) Problems with the mdifu) 8 
refusal to permit vohntaw intoxiration La Dpelafe as B defense for unpremeditated 
murder la=, va! discussed at mpra notes I53 62 and will be discussed further infm 
at notes I99 247 and accompanying text 

'*,Lmted Safes v Jacksan 6 C M R 380 (A B R 1952) wI dented. 8 C M R 178 
(C M A 1963) 
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earher deonanlUe as bemg unsupported and incorrect.lUi In the cases 
that followed, the accepted rationale evolved further such that in 
decent assault was apparently no longer even charactermd as be- 
mg a speclfic intent offense.lgB Accordingly. voluntary mtoxlcatmn 
could not. as a matter of law, operate as a defense to such a charge. 

The better approach would be to recognize that. depending upon 
the nature of the alleged indecent act, a p e n s s w e  inference is rased 
that the accused specifically intended to gratify his lust or sexual 
desires regardless of his degree of intoxication For example, where 
the accused 1s alleged to have achieved an erection-and, of course, 
where he has allegedly ejaculated-the fact finder may reasonabl) 
infer that his lust and sexual desires were intentionally &ratified 
despite hm intomated condition. In extreme cases, the mlhtaryjudge 
may even possibly determine that the defense was not reasonably 
raised despite the accused's drunken condition and. therefore, that 
an instruction on volunrary intoxication 1s inappropriate as it is not 
supported by the evidence 

On the other hand, some misconduct otherwlse constituting an m- 
decent assault can be best explained by the perpetrator's mtoucated 
condition For example, B drunken accused may unknowingly fon- 
dle another or may expose himself under otherwise indecent c i r ~  
cumstances solely for the purpose of rehemg h s e l f  In these cares, 
the defense of voluntary intoxication should apply to exculpate the 
accused of the more serious crime of indecent assault. Whether thp 
defense would exculpate a particular accused turns upon the facts 
of each c w ,  including not only the alleged misconduct, but also the 
amount and type of intoxicant consumed This approach is quite 
different-and certainly more sound-than finding, as a matter of 
law, that voiuntaq m o m a t i o n  cannot operate as a defense to in- 
decent assault 

'WJmfed Stares I Rotramel 4 C \I R 119 (A B R 1892) 
"Ynifed States Y Miller, i C M R 325 (A B R 1953) In W z l k  the accused I con- 

viction far atlemmed rodamv w_ reiemed because of v o l u n t a ~  inloxlcafi~n I d  at 
327 The board abpraved th; accused I ~ o n v i ~ i i o n  for the lese; included offense of 
indecent assault I d  

Chalcrafr L 4 C M R  6 0 8 ( A F R R  1864) 

180 

IsaSer United Stare? \ hxlou, 26 C I R 666 (A R R 1956). Lmred Stater I 



iQQO] VOLUNTARY INlDXICATlON 

I .  PROBLEMATIC REJECTION OF THE 
VOLUNTARY INTOXICATION DEFENSE 

Legal schoian have historically confronted and often cnticlzed the 
law of homicides 108 As one commentator obsewed nearly fifty years 
ago: 

[Tlhe student of criminal law is confronted first with historical 
considerations of the bases for criminal liability, and then with 
subsequent modifications of those beginning principles. Murder 
early came to be a homicide committed with malice afore- 
thought. Because of the unfortunate choice of this phrase 
"malice aforethought" to distinguish the offense, it had sub- 
sequently to be twisted out of its ordinary and lo@cal sense in- 
to a peculiar, technical connotation.200 

Perhaps the best example of how this concept of malice afore- 
thought has been distorted in the context of the military's law per- 
tauumg to homicide IS the rejection of voluntary intoxication as a p a -  
tiai defense for unpremeditated murder As noted earlier, military 
law is clear that unpremeditated murder will not be reduced to  a 
lesser included offense, such as manslaughter, because of voluntary 
mtoxlcation.Zol This categorical rejection of voluntary intomcation 
as a failure of proof defense to unpremeditated murder is, however, 
subject to criticism 

Unpremeditated murder under m h t q  law is, on its face, a speclfic 
intent cnme. The fourth and final element of proof of the offense 
of unpremeditated murder requires that "at the time of the killing, 
the accused had the intent to kiii or inflict great bodily harm upon 
a pelson ' ' l o z  Military decisional law has clearly requlred proof of in- 

Intent. An unlawful kllllng wirhouf premeditation 13 al io  murder when 
the accused hw either an intent I o  kill 01 inflict mat bodll, harm It 
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tent t o  klll or inflict great bodily harm as an element of un- 
premeditated murder.203 Thus. an accused could not recklessly or 
negiigentiy commit unpremeditated murder under article 118(2) as 
defined by military 

The practice of allowing voluntary intomcatmn to act as a partla1 
defense to premeditated murder, but as no defense to unpremedl- 
tated murder, Seems analytically untenabkZo6 The sole element of 
proof that distinguishes premeditated murder and unpremeditated 
murder-premeditation-is an illusory concept at best ? 0 6  Cnder 
military law, both forms of murder require that the accused have the 
specific Intent to kdl Zor For premeditated murder, the accused must, 
addamally,  consider the killing act Although this consideration 
must precede the killing act it need not exist for any measurable 
or particular length of time Premeditated design to kill under 
military law thus "falls far short of 'deiiberat~on"'sLD as required by 
many State Statutes. As a practical matter, therefore, unpremeditated 
murder is rarely charged as the principal offense but 1s instead often 
found as a result of partial jury nuUificatmn.2" Given both this amor 
phous defminon of premeditation and the specific intent require- 

example P penan commlrflng hourebreakmg r h o  strikes and kllli the 
householder attempting 10 pre\enl night can be gulf? of murder ewn 
If the householder w s  not seen Until the moment before striking the 
fatal blow 

fed Lares % bra.% 21 M J 128 132. 134 35 IC M A 1985). Luted  Sfatel 

ra~manslaughterundprmi~tan  la^ LCMJart 119. VCM 1884 parrlv para 44b(3! 
A harmcrde c a r d  b i  asmple negligence c~mtitutei neaaent homicide under militan 
18- CCMJ art 134. \ E M .  1984. parr 15 para 85 

'O%deed. the CauR of Wllllary Appeals h a  conceded that finding the accused had 
the requisite infenl and malice for murder when he 18 infaxicared IS 'flet 

iuppomitioui Cnifed States I Stoker, I O  C \l R 191 186-87 iC %I A 1 
l"'Compon MCM 1884. Fan IV para 13blll (premeditated murder), iiith 

I> para 43121 iunpremPdmfed murder! Judge CaMozo hasobservedthalth 
fmn of these elements has. over time left nothing precise as t o  the CmClal state of 
mlnd bul am lnlenlmn 10 klll B Cardano.l(?ialrKedicInr Cn,? Do FOiLclU 11826! In 
Laa and Literature 70, 86 (1830) 

*Wpt MCM 1984 Part ll: para 43btI)idl & (2Kd) Unpremeditated murder can also 
be Consmufed uhere the accused has an intent to inflict great bodily h u m  Id 

on IS quoted at mprp70 note 153 See L-mted .nonvoi deflnrtlon 

1 1984 Pan I\  pa 
ed Stale8 x, hlatthe 

TOSC 21 M J at 128 
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ment for unpremeditated murder, few if any circumstances could be 
plausibly imagmned where an accused's intoxication could factually 
negate the requisite intent for premeditated murder but not the in- 
tent for unpremeditated murder. 

Indeed, military decisional law has allowed voluntary intoxication 
to operate as a failure of proof defense where the intent element 
af unpremeditated murder has arisen in the context of other crimes. 
For exampie, in United Stater II Miuie l lp '2  the A m y  Board of Review 
held that voluntary intoxication can negate the specific intent ele- 
ment of assault with intent to commit murderals In United States 
v S a s ~ e r ~ ' ~  the Court of Milnary Appeals held that voluntary intox- 
ication can negate the specific intent element of assault with the 
mtent to inflict grievous bodily harm.z16 The rule that disallows voiun- 
tary intoxication as a defense for unpremeditated murder under ar. 
t i de  118(2) Seems inconsistent with this precedent 

The decisional roots of the exception to the military rule for un- 
premeditated murder are complex. The seminal military case estab- 
lishing that voluntary intoxication is not a defense for unpremedi- 
tated murder is United States a. Rvman.Bxa In Roman the accused 
entered a Korean town hall in an intoxicated condition while c a w -  
ing an M-l  r~f ie .~"  After firing one shot into the ceiling, the accused 
"covered" a squad leader near the door to the room and fired a sec- 
ond shot.z18 The bullet struck the squad leader, who later died as 
a resuit of the shootmg.ala 

The accused was charged with unpremeditated Despite 
substantial evidence that the accused was intoxicated at the time 
of the shooting, the law officer failed to instruct on voluntary mtox- 
ication as being a defense to the charged offense.z21 The accused was 
ultimately convicted of unpremeditated murder and appealed, can- 
tending, inter alia, that the failure of the law officer to instruct upon 
the defense of voluntary intoxication constituted prqudlelai error. 

"'2 C hl R.  448 (A B R 1952) 
"l8,ii Bf d i 2  ~~ ~ ~. 
"'29 C X R. 314 (C M A 1800) 
l"Accord Lmted States Y Backleg, 9 C M R 126 (C M A 1953), Unlfed Stales Y 

."2 C M R 150 (C M A 1952). 
"'Id at 152 

Roudlad, 6 C.M.R 341 (A B R 1952). p t  h w d ,  7 C Y  R 84 (C M A 1963) 
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The Court of Military Appeals disagreed, holding that valuntarg 
intoxication was not a defense to unpremeditated murder zzz In sup 
port of its holding, the court cited a series of civilian court decisions 
from vanous Junsdlcnons that ConstNed local StatUtOn. requirements 
for second degree murder The mqon ty  of these cases held that 
voluntary intoxication would not reduce second degree murder LO 
manslaughter or some other lesser offense 1 2 3  The Court of Military 
Appeais based it6 decision upon the greater weight of this cwiiian 
authority 

The court's reliance on these civilian decisions is arguably mis- 
placed. Under the civilian systems that were considered m the cited 
cases, second deaee murder apparently required only that the defen- 
dant commit the homicide with " m a k e  aforethought ' 2 2 4  Although 
malice aforethought requlres a predeiermination to do an illegal act, 
it does not necessarily require a predetermination of intent to kill 
or inflict wevous bodily harm 826 Thus. the accused ~n Ronan would 
presumably be guilty of second degree murder under one of these 
cwiiian statutes if he intentionally robbed the town hall or resisted 
apprehension there and the resulting homicide was a consequence 
of his perpetration of a felony or his reckless indifference zz6 Under 
these same facts, hawever, he should presumably be not guilty of 
unpremeditated murder under article 118(2), as the killing would not 
have been preceded by the accused's intent 10 kill or grievously ~ n -  
jure as required in the Manual 117 The court in Raman did not ad- 
dress this fine but potentially crucial distinction, which has not been 
discussed by the military's appellate courts to the present day.228 
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Moreover, the Supreme Court's decision in Hopt i People228 does 
not compel. as some contend, that the voiuntal) mtorieation defense 
must be disallowed for unpremeditated murder under artlcie llS(Z1. 
Qulte to the contrary, the Court in Hopt observed that whether voiun- 
tary intoxication can act as a defense for a particular crlme depends 
upon the elements of proof of the offense as defined by the pertl- 
nent As mihtary law provides that unpremeditated murder 
under article 118(2) is a specific intent crime,231 voluntary intaxlca- 
tion should logically be an available defense. Similarly, as murder by 
an act inherently dangerous to ~ t h e r s z ~ ~  has, as an element, a special 
knowledge r e q u ~ r e m e n t , ~ ~ ~  voluntary intoxication should also ap- 
parently be an available defense for that crime.zs* 

indeed, the military's rejection of voluntary mtoxlcation as a failure 
of proof defense for unpremeditated murder appears to  be inconsis- 
tent with the Court of Military Appeals's recent decision m Ellis ii 
Jacob.236 In Ellis the accused was charged with the unpremeditated 
murder of his eleven-year-old son 236 The accused attempted to ~ n -  
troduce evidence that he was incapable of forming the requisite 
speclfic mtent for unpremeditated murder because of extreme sleep 
depriwtmn and other pressures.z37 The military judge refused to 
allow the introduction of this evidence based upon a recent change 
to military law that sought to disallow the defense of partial mental 
respansibihty.2a8 The Court of Military Appeak disagreed. finding that 
partial mental resparmblty may act as a defense to unpremeditated 
murder by negating the specrfic mtent element that the accused "had 
the intent to kill or inflict great bodily harm upon B 

Neither laac nor sound policy seemingly supports a distinction be- 
tween the defenses of partial mental responsibility and voluntary 

. .  . .  
of ihe rrsk 

'si2fi M 1 BO (C M A 1888) 
ssaId 
"'id at 91 
"'Id (cllmg KCMJ an 60a and R C  M 816(kXZ)) 
"'MCM 1BR4 Wn IV,  para 43bI2Wd1, Y O  also Lmted State8 v lsner. 28 Y J 605 

(A C M R 1888) 
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intoxication as applied to unpremeditated murder2'0 Suppose. for 
example, that soldier A attempts to commit suicide because of ex 
treme financial difficulties and job-related pressures. As a result of 
his failed attempt to kill himself. soldier A temporarily impairs his 
mental faculties such that he cannot form a specific Intent to kill 
or iryure While still under this impairment. soldier A kills another 
Soldier B, facing the same financial and job-related pressures, con 
sumes a large quantity of alcohol. While similarly unable to form a 
specific intent to kill or injure, soldier B also kills someone Yo pnn- 
cipled basls exists for distinguishing between soldiers A and Bas to 
their guilt for unpremeditated murder. Indeed. the guilt of each 
soldier should be determined by focusing upon his particular mens 
rea or lack of it, and not by examining the voluntary acts performed 
by each that shaped and limited the mens rea. These latter concerns 
are more properly the subject of extenuation and mitigation 

Arguments TO the contrary-that voluntan intoxication should not 
operate as a partial defense to unpremeditated murder-have been 
often made and likewise have merit Z 4 Z  Perhaps most important 
among these contentions 1s that society is justifiably unwilling to per- 
mit an accused who unlawfully takes the hfe of another to have his 
potential maximum punishment to confinement drmtically reduced 
because he first became voluntanly intoxicated Z 4 3  As one commen~ 
tator observed in this regard, an intoxicated accused who commits 
a homicide may be even "morally worse" than his sober counter- 
part who commits a similar crime 24A 

Yore specifically, even the most ardent proponent of re-exammmg 
the defense relative to unpremeditated murder would agree that an 
accused who drinks heavily to gam the nerve to commit a homicide 

"OBul see Kmted Statpi I \aughn 49 C M R 747 IC U A 1975) (wmd mental 
responsibility may negate the rpeclflc intent requlremenr for murder under amde  
118(2) even 11 iolunfar). inroucation does not do so, &!mental disorden are t m o h n  
tar). and 00, the result of the accused s aetlanrl 

""See yenaroliy R C \I 1001(cXll 
"'See, ey , Roman 2 C M R 150 !C M A 1952) The Cornmemanes Lo the Model 

Penal Code 92 08@) (Tent Draft Ua 8 ,  18681 
" i S e a g m l i y  Note The.VeYltgmUHomzctb, 28 Keafuck) Law Journal 53 !1839) 

"he maxlmum ~unlshmenr to conilnement for unoremedlfsfed murder ks confinement 

I.FII/ 

,, at 546. R Perkmi mpm note 16 sf 1000 
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should not be entitled to the voluntary intoxication defense for an 
article 118(2) clime.245 Similarly, an accused who becomes voiuntalily 
intoxicated knowing that he will likely perform acts that are in- 
herently dangerous to others would clearly not be entitled to the 
defense for an article 118(3) charge.24a In each case, the accused 
would have the requisite mens rea-specific intent or knowledge, 
respectively-for the type of murder alleged regardless of his state 
of intomcation at the time he perpetrated the killing act 

The foregalngdiscussionclearlysuggests that milltarylaw's refusal 
to allow the partial defense of voluntary intoxication for un- 
premeditated murder in all circumstances should be re-examined. 
Indeed, the Court of Military Appeals has all but invited such a re- 
examination of tnis aspect of the defense in United Stales u Ti l ley 2 4 7  

Military tnal practitioners should be alert to confronting this issue 
anew, and the mlhtary's appellate courts should be prepared to ad. 
dress this question when it 1s presented to them in an appropriate 
case 

IV. CONCLUSION 
The failure of proof defense of voluntary intoxication is well- 

established under military law The defense has two components- 
voluntariness and intoxication. A lack of voiuntariness can be shown 
when intoxication is the result of mistake, coercion, or a medical 
prescription. dpically, the courts have taken a functional approach 
to determine whether the accused was mtoxicated. This involves an 
examination of the accused's conduct in light of the special intent 
required to commit the charged offense. 

Under military law, voluntary intoxication can act as a defense to 
cnmes that require actual knowledge, specific intent, wdifulness, or 
a premeditated design to kiii As a n l e ,  these types of offenses can 
be identified by examining the respective elements of proof as set 
forth m the Manual. Several exceptions to this rule have established 
by decisional law or policy Some of thew exceptions are result 
oriented and inconsistent with coherent theory and analysis Others 
are more problematic and should be re-evaluated. 

As noted at the outset of this article, much of the miiitan. law per- 

> l l D i W i ,  

1887) ceri  denled, 108 S Cf 1015 119881 
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taining to voluntary intoxication 1s apparently well settled Kever- 
theless. rnihtary practitioners should be prepared t o  challenge 
selected mpects of the defense with a view toward chanwg its more 
questionable applications Oniy through such a catharsis can the con- 
flict between the underlying theory of the voluntary intoxication 
defense and the practical concerns associated with Its applicatmn 
be authoritatively exarnmed and resolved 
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COLLECTIVE BARGAINING IN THE 
FEDERAL SECTOR: 

HAS THE CONGRESSIONAL INTENT 
BEEN FULFILLED? 

by Major Michael R. McMillion' 

All government employees should realize that the process of 
collective bargaining, as usually understood, cannot be trans- 
planted into the pubhc service The employer i s  the whole 
people, who speak by means of laws enacted by them repre- 
sentatives in Congress Accordingly . . officials and em- 
ployees alike are governed and guided, and in many cases 
restncted, by laws which estabhh pohaes, procedures, or rules 
in personnel matters? 

I. INTRODUCTION 

President Roosevelt understood that there were many obstacles 
that prevented collective bargammg from becoming a reahty in the 
federal sector.2 Collective bargaining entalls a gwe-and-take relation- 
ship between management and unions concerning conditions of 
employment. This means the parties will assert their demands upon 
one another, with an expectation of reaching common Found Some 
obstacles that inhibit this ave-and-take relationship m the federal 
sector are: 1) Federal lam, rules, and regulations establish the con- 
ditions of employment for all federal employees. Should unions be 
allowed to change these laws7 2)  Agency regulations are promulgated 
to carry out agency missions. Should unions be allowed to negotiate 
over the  substance of agency regulations? 3) Some agencies have B 

primary function relating to national security. Should unions be 
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allowed to alter the working conditions for employees involved in 
national security? 4) The Federal Government has an inherent right 
to manage Should the government abdicate Its e x c l u s ~ ~ e  right to 
manage for a system of joint control? 

Did Con5ess consider these obstacles and o then  prior to enacring 
the Civil Service Reform Act of 1978 (CSRA)?3 The CSRA gave federal 
employees, among other things, the statutory right to collect>vely 
bargain m the federal sector.* If Con@ess did consider these obstacles. 
what iimitatrons did it place on the process of collective bargaining 
and have these limitations helped or hurt collective bargaining ~n 
the federal sector? After ten yearse of living with the CSRA, has the 
con@essianal intent been fulfilled? Is there a need for further assess- 
ment or modifications of the statute, or 1s the CSRA in h e  with Its 
proponent's mtent? 

This article analyzes the congressional considerations that existed 
prior to @anting federal employees the right to collectively bargain. 
and it considers the impact of collective bargaining on the efficien~ 
cy of the Federal Government 'h do this, one must reflect on why 
employees collectively bargain. A review of the collective bargain- 
ing process in the pnvate sector provides a suitable starting point 
for discussion. 

11. PRIVATE SECTOR COLLECTIVE 
BARGAINING 

A .  THE PURPOSE OF COLLECTIVE 
BARGAINING 

W H  Hutt claimed that the term collective bargaining was f i n t  
coined in 1891 by M n .  Sidney Webb in her work on the cooperative 
movement Hutt stated that collectwe bargalrung, as wewed by Mn 
Webb. covered negotiations between employen and employees when 
the employees acted m concert and the employer met a "collective 
will"' H A. Clegg defines collective bargaining as follows: 'The 

~ C i w l  Service Reform Act of 1878. 6 L S C  $3 7101-7135 (19821 [hereinafter CSR.4 

'Id 
sPreJidenr Jimmr Caner signed the CSRA into I_ an October 13 1976 
655 nmt. The Theory af C o l l e c t ~ v ~  Bargaining 1'330-78 (1860) 
' Id  

or CSRA 18781 
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subject-matter of collective bargaining is employment. It is callec- 
tive because employees assocLate together in order to  bargain with 
their employer. It is called bargaining because each side is able to  
apply pressure on the other. Mere representation of views or appeal 
for consideration is not 

The pressures unions use to enforce their positions at the bargain- 
ing table include such activities as strike$ picket% work slowdowns, 
and overtime bans. These weapons all have an economic impact on 
employers Employers are not without economic counter-weapons. 
Employen use lockoutsP and temporary replacements as effective 
means of establishing their positions at  the bargaining table. Thus, 
BS the  Supreme Court emphasmd in KK. f i ~ t e r : ~  the  success or 
failure of collective bargaining depends upon the employees' ability 
to hold out longer than their employers dunng an economic seizure?' 

A natural consequence of collective bargaming IS the collectwe 
bargaining agreement that IS usually signed at  the end of the collec- 
tive bargaining process. This agreement is an i n t e 5 d  part of collec- 
tive bargammg, far it establishes the rules and procedures that both 
parties must adhere to for the duration of the agreement. The par- 
ties' administration of the a m e m e n t  takes as much time, If not more, 
as the negotiations themselves. Successful collective bargaining not 
only depends on the effectiveness of the parties' economic weapons, 
but also on the attitude of the employer and the employees' represen- 
tative in administering the agreement. Negotiation and adminlstra- 
tion of the agreement should be viewed together when determining 
the success or failure of collective bargaming?Z 

There are two mqar  theories concerning why employees collec- 
embrace a monopoly theory, while tively bargain. Same 

othen14 express a collectwe voieelinshtutional response theory. 
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I .  Monopoly Theory 

The monopoly theory LS associated with the monopohstlc power 
of the union to raise wages. The concept IS that the unions' drwmg 
force IS to raise the wages of their constituents ahow a competitive 
level. Some economiits believe that unions. m monopoly entmes 
reduce Society's output in three ways. First, union-won wage in- 
cremes cause a misallocation of resources by inducmg organized firms 
to hire fewer worken. to use more capital per worker, and to hire 
fewer workem of higher quality than IS socially optimal. Second, 
strikes called to force management to accept union demands reduce 
the grass national product. Third. union contract provisions, such 
as iimits an the workloads that can he handled by workers. restnc- 
rlons on tasks performed. and featherbeddmg?5 lower the produc 
ti% of labor and capital According to the monopoly theory. unions 
h a w  a negative impact on employen. socwty, and other employees-€ 

2 me Collective voice, I N t i t U t i O n a l  Response meory 

The cailectwe voice refers to the use of direct communication hy 
management and union representatires t o  bring actual and desired 
conditions closer together. In the job market this means discussing 
with the employer what condmons ought to he changed. rather than 
resimmg from the job Employees band together collectively for t h o  
primary reamn8 First. many important aspects of an mdustnal set- 
ting are "puhhc goods. that IS, goods that will affect the well-being 
(negatively or posmvely) of every employee in such a way that one 
Individual's partaking of the good does not preclude someone else 
from doing 50 Examples of public goods are safety conditions, en- 
vironmental factors, the speed of the production line formal 
grievance procedures, pension plans, work-sharing, wages and pro 
motions. Second worken mho are economically tied to a firm are 
unlikely to reveal their true feelings regarding working conditions 
to their employer The fear of job loss makes individual expression 
risky>r 

"Featherbeddmn M e n  t o  ~ rac f i ce i  rueh w make work rules excesslie mannma I .  
pmducrion quor~- -  and resistance lo technolog) ~mprovemenrs Such practices like 
limitation on mbconfraefing and i\ork amgnrnents disputes refleer the desire a t  
employees for lob security or incremed employment and nf union= for l nmru l i~na l  
wnl \a l  or ~ncreued  groKfh 

"See E Charnberlm The %nopol) Power of Labor (1951) 
'-See R Freeman & J kledoff XhB Do Lnlons Do' ( 1 9 8 0  
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B. THE PARTES' RELATIONSHIP 
Whether U N O ~ S  collectively bargain to increase wages, to improve 

working conditions, or a combination of the two, the resuit 1s an 
adversariaP relationship between employer and union.lQ bdi t ionai-  
iy, collective bargaining in the private sector is viewed as adver- 
~ a r i a l . ~ ~  This advenanal relationship is protected by federal law 
The National Labor Relations Act requires the unions and employen 
to bargain over wages, hours, and other terms and conditions of 
empiogment.2s AU other matten, If not contrary to law, are negotiable 
a t  the election of the employersz3 

Furthermore, the powerful economic weapons used by unions and 
employers in the collective bargaining arena, when used properly, 
are sanctioned by statute 24 Employers have the right to lack aut 
employees in anticipation of a strike when such a stnke will cause 
imminent and irreparable economic loss to the employer or when 
collective bargaining negotiations have reached an impasse.26 By clos- 
ing the plant the employer clearly @E the upper hand; the employer 
determines when the piant will close, which piant or sections of the 
plant will close, and more importantly, when the plant will reopen. 
This powerful weapon heips equalize employer-employee economic 
relationships during a strike.s6 

affected by an weemenf reqvinng membenhlp ~n B labor orgmvaflon 8d a 
conddlon of employment BJ authorized m ierfion 8(a) (3) 

For the purpo~e of this &?cLmn Lo bargain eallecfneh 2s the ~elformance of 

See also zd. 55 GS-168 
'lSeclion l W d )  of the NLRA proiides 

menf reached 11 requested by either parry, but such obligation does not corn- 
pel either MY to age to a. prnwasu or mum the m & w  of a coneessmn 

ll/i 
--I- 

"See Amenean Ship Building Cornpaw, Xafional L a h r  Relations B a d .  380 US 
300 (1965) 

*%e senerally L Wllff. k k o u t  (19661, H McClinrock. Injnluncaom Agotml a t -  
Down Sfrthes. 23 Iowa L Rei 148 (1838). and W Galenson, me CIO Challenge to 
the AFL (1860) 

' 6 A m c a n  Shtpbmldzw Cornpang 380 LS at 316-17 
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Unions' abihty to negotiate over the substantive area of wages and 
to enforce their will by stnke is the essence of collective bargaining 
Impasses over wages have been the catalyst for many mqor industrial 
 dispute^.^' Unions can use their protected right to stnke when the 
negotiations with the employer reach an impasse.2n With the sup 
port of the bargaining unit,2n this potent weapon will bring severe 
economic pressure on the employer, who needs to keep his business 

The unions' nght to negotiate (over substantive issues) and 
to strike are the cornentones of their barganmg power.s' 

A moment's reflection should suggest that unions and employers 
occupy a level of equity at the bargairung table. l?u was by no means 
accidental.s2 It was the intenta3 of Congress to w e  both parties 
"equality af bargammg" and to restrict the courts and the Zlational 
Labor Relations Boarda4 from interfering with the "nuts and bolts'' 
of the bargainmg process The Supreme Court stated in KK. fibrW5 
that "the basic theme of the Act was that through collective bargam- 
mg, the PBSSIOLIS, arguments. and struggles of prior yean wouid he 
channeled into constructive. open discussions leading to mutual 

The Court recognized that agreement was not always 
posable, but It w-arned of governmental interference when it stated 
that "agreernenl in some cases might be impossible but it was never 
intended far the government to become a party to  the negotiations 
and impose its own views for a desired In addition, 

"See Wt & Rosa Amnzmn Labor Vzoirnce it8 Caws& ChomcLm and Diifcore 
m 1 Violence m America Iimtoncd and Comparafne Penpeetire 221 (H Grabau & 
T Gam edi 1868) 

"XLRA 29 I SC j 157 (18821 
"A bargaming u n n  13 a noup  of emplo)eer represented by the union This group 

I P  defined a employees that have a mutual interest, I e , similar skills, \%ages hours 
and other aorking conditions The group can also be determined b i  the collectlie 
bargaining histors betheen the employer and the union n i  by the desires of the 
employeesrhenorherfaefonsre equally balanced SesYLRA 2U U S.C 5 lEU (19821 

'~heiuceeisorf;uiureofumonr'economlcwarfare wllldepend upon the strength 
or weaknem of the unmns among their con~llfuenrf A m m n  Shtpbuildz,y Corn 
pany. 380 C S at 316 17 

"See gewndly  i d  
"See L lirberg. The K w e ~  Act After Ten B a n  (1845) 
""H R coni ~ e p  KO s a .  aom cong 1st S ~ S  58 ( 1 ~ 4 7 )  see cis0 s Rep NO 573 

74th Cong , 1st Sear 6 (1935) 
"The SLPA 1s adminirrered 10 the first lmfance by the h'monal Labor Relarionr 

Board [heremaim NLRB] The HLRB Q principal lunerloru. are Lo conduct necrel-baht 
elections on the question of rhefher employees niih fa be represented b) a union 
m dealing with their emp1a)er and to prevent and remedy clolatlonr of the N L R l  
by both emplayen and unmns The board C O ~ J I I J  of frre membem appomled b) the 
President xilh the advice and consent of the Senate 

'IH K Porter Co Y NLRB. 387 S 88 (1870) 
*'Id at 103 
" I d  at 103-04 
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the parties are free to use whatever legal economic weapons are 
available to them to persuade their opponents and are not forced 
by the courts or the NLRB to reach an agreement. This point was 
made dear  by the Supreme Court in NLRB 21 American ~Vaiational 
Insurance Cmpany .38  

The National Labor Relations Act LS designed to promote In- 
dustrial peace by encouraging the making of voluntary 
agreements governing relations between unions and employers. 
The Act does not compel any w e e m e n t  whatsoever Kor 
does the Act regulate the Substantive terms goverrung wages, 
hours and working conditions which are incorporated in an 
ageement .  The theory of the Act is that the making of volun- 
tary labor agreements is encouraged by protecting employees' 
nghts to organize for collective bargaining and by imposing on 
labor and management the mutual obligation to  bargain collec- 
tlvely 39 

The duty to bargain is designed to promote responsible dialogue 
between the parties; however, economic warfare is often the 
motivating factor to a successful bargaining session. The key ingre- 
dient in this responsible dialogue 1s goad faith bargaining between 
employers and their unmns. In NLRB 2) %itt the 
Supreme Court held that "goad faith bargaimng meant that both par- 
ties must make a sincere effort to reach agreement and must par- 
ticipate in negotiations to that end.''41 

In the unions' struggle to gain a place in economic society and to  
improve working conditions, or m the employers' attempts to  retain 
their traditional authority, collective bargalrung implies an adver- 
sanal In the pnvate sector, where che parties are @"en 
equality of bargaming by this contlict is stabilized by mutual 
economic weapons and tempered by the responsibility of employers 
and unions to bargain in good faith. The NLRA sanctions this ean- 
duct in an effort to force the parties to  work together in resolvmg 
their differences to bring about industrial peace. 

6"NLRB Y Wutt Maovfaelurlng Co 351 K S 148 11056) See mgm note 22 
"NLRB v. ~ l l ,  361 U S  at 152 
<*In YLRB v. huuranee &nu Lnfemalmnal Cmon, 361 U S  477 (10601. the Supreme 

Coun stated that "the parties w e n  mtmw the modification of wevs that may 
come fmm B re&zaallon of eeonomle Interdependence 3tlU pmceed fmm eontmq 
and to z a  extent anfagoninlie viewpointh and concepts of self lnfereil" Id at 488 

'"supra note 28 
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The basic assumption of the NLRA 1s that Individual aorkers lack 
the bargaining power in the labor market that is necessary to pro 
tect their own mterests and to  obtain socially acceptable terms af 
employment The NLRA created a mechanism that would allair the 
parties to resolve their awn problems and to keep the government 
out of the substantive bargaming process 4 4  The ’hft Hartley Acta6 
was subsequently passed when it was determined that the NLRA 
tipped the scales of bargaining in favor of unions. Addinanally, the 
Landrum Griffin Acta6was passed to protect the democratic process 
m u n m x  so the> would better serve then purpose of providing a 
measure of industrial democraq.4. 

111. FEDERAL SECTOR UNIONS 

A.  IN THE BEGINNING 
Federal sector unions evolved in a manner similar to that of their 

private sector counterparts. In 1830 blue-collar skilled workers of 
B government naval shipyard went on strike and demanded a ten- 
hour workday. The same demands had been won earher by emplogees 
in the private sector Not only did government workers want to 
decrease their work hours. but they sought to increme their wages 
to the level of their pnvate sector countelpans performing ?qmvalent 
work 4n 

As their private sector counterparts continued to gain strides in 
the improvement of Lheir working conditions, the federal sector 
unions followed closely behind For example, m 1861 Congress 
enacted the prevailing wage statute which was then modified in 
1862 The 1862 law provided 

“See imericanShipBuildinpCompa~, > *alionalLahorRplarionsBoard 380 T 5 
300 (18851 

‘The Lahar Management Relarroni .Act 1947 ( n f r  
iorxgmalli enaered a3 .Act of June 23,  1047 ch 120 5 
not repealed h i  the Taff Hafile) Act II i m  only amended 

401.531 (1989) Because of \anoui abuses Within some unions. including misuse and 
emhezzlemenI of union fundi, a lack of internal democraci and procedural decena 
and ~ 0 l l ~ s i o n  Kith [and pa) off, b>)managemenr rhelandrumorrffln-~~t ‘&spars 
ed to subject urnon internal affair5 to direct and comprehenslre federal rrpulallon 

‘~SesSummen.LnboiLnii mIheCer i tu~~zmm AChongingo/ lhaGi~o~d 67Neh 

“Labor Management Reportmg and Dirclorure Act ( 
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The hours of labor and the rates of wages of the employees in 
the K w y  Yards shall conform as nearly as is consistent with the 
public interest with those of pnvate establishments in the Im- 
mediate vicinity of the respective yards, to  be determined by 
the commandants of the Navy Yards, subject to the approval 
of the Secretary of the Navy.ho 

In the late nineteenth century and early twentieth century postal 
unmns gained national power and began to  lobby Congress in an ef- 
fort to  improve them working conditions and wages. Presidents 
Theodore Roosevelt and William Howard %ft ceased this political 
practice by issuing Executive orders known as gag orders As a result 
of these gag orders Congress passed the Lloyd-LaFollette ActsZ m 
1912 That Act guaranteed the nght of federal employees to petition 
and furnish information to Congress. It also protected federal em- 
ployees in the exercise of their right to join a union, so long as the 
union was not affiliated with an organizatmn that imposed B duty 
to strike against the United States.63 Though unions had been tradi- 
tionally viewed as a negative force, Congress's view was that federal 
employees' unions had a right to exist EO long as the  unions did not 
advocate the overthrow of the government and did not impose upon 
their member? a duty to  By extension, this Act became the 
common law af federal personnel practice, giving all government 
employees the right to join or not to join unions, so long as the unions 
did not interfere with the operatiom of the government or advocate 
its overthrow 56 

Congress's concern with the public interest was paramount in the 
passage of the 1862 and the 1912 statutes Congress was wilimg to 

W c r  1 Spero & S Sterling. Government AI Employer 71 i 5  (1848) 
EjHart Collective Boryoinzng tn ihe Fbdoai Seelor, ~n 4 Labor Relations B Social 

Pmblerni-Collecflve Bargalrung m Public Employment 5 (pd ed 1876) The Execufli? 
order aated 

All officers and employees of the U 5 of e ien  dercnpfion are hereby for-  
bidden, either daectl)  07 indirectly, indwiduall) or through w ~ c i a f m ~ .  l o  
solicit an increase m their pa) or influence or attempt to influence in their own 
interest any other legilafion whaterer, either before C o n m e s ~  or IW ~ornrniffeei 

See ais0 E Hagburg & M. Lenne, sypm note 1. at 14 
S'Lloyd-LaFolletfe Act 37 Stat 665 ~19121. a amended. 5 C S C 55 7101-02 (1070) 

This Act IS often refened to a the o r i ~ n a l  authomy for recognition of labor ~rganlca- 
rlom ~n the federal lector 

on penalty of dismissal from the government ~emlce 
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increase the wages of the employees of the naval Eluppard only when 
condstent with the public merest .  and Lt was willing to allow 
reco@ution of federal unions only when they did not interfere with 
the operations of the government.6e These concerns penisted 
throughout the evolution of collecnve b- I I ~  the federal sector. 

B. EXECUTIVE ORDER 1098857 
Despite the passage of the Lloyd-LaFollette Act in IQ12,6B the 

Federal Government had little m the way of formal policy concern- 
ing the relationship between management and employee organiza- 
tions. President John F. Kennedy beheved that the nation was ready 
for a government-wide policy on labor-management relations m the 
federal sector.se In 1961 President Kennedy appointed a task force 
to review and advise him on federai employee-management rela- 
tions.Bo 

The task force objective was to determme if employee pamcipa- 
tion m the formulation and implementation of policies and pro- 
cedures affecting federal ernplayeescontributed to the effective con- 
duet of pubhc husmess.61 Concurrently, the task farce was to adhere 
to two primary goals’ 1) preserve the public interest, and 2 )  retain 
appropriate management responsibilities.ez The task force conclud- 
ed that employees, through their representatives, were indeed 
capable of contnbutrng to a more effective conduct of pubhc business 
if encouraged by the government to participate in the formulation 
and improvement of federal penannel policies and practices e3 
Although the task force made positive recommendations to Presi- 
dent Kennedy, such recommendations were a compllation of exlstmg 
procedures presently applied by vanous executive agencies The task 
force took those procedures that best met their objectives and, with 
minor variations, made them part of their  recommendation^.^^ 

~ 

ldSee Hamplan, supra note 48 
“Exec Order No 10988 3 C FR 9 521 (1958-19631 repoaipd b y  Exec O d e r  h a  

11491, 3 C F R  8 861 (196fi-L9701 
"'supra “ate 52 
Tremdent Kemedy’s pontmn w.hj m large parr alfnbutable to the sowins ~ ~ l i l l e a l  

strength and v ~ ~ o r n u s  efforts of organized labor See E Hagburg 8- kf Levine supra 
nore 1 at 157-68 

MPreridenf s l b k  Force on Emplo)ee-Mmagemenl Relations in the Federal Service 
Empl~ee-Managemenf Pracficemrhe Federal Senrce StaffRepon lI(lS611. rspnnipd 
m Subcommittee on bsrill Pemnnel and Modemilation 98th Cang lsr Ses  , Less1 
H l s l  of the mderai Senlee L a h r  Management Relsfloni Statute ntle VI1 of the CSRA 
of 1978 (Comm Print 19781 lhereinafler Task force1 

“Id at 1179 
<*id 
b’ld 
“Id 
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Collective bargaining between management and the employees' 
argauat ions was an lmpartant consideration of the rask farce.rs The 
task force was concerned with the fact that Congress had already 
decided many of the important matters affecting federal employees 
that were therefore not subject to unfettered negotiation by officials 
of the executive branch. The task force concluded that preservation 
of the public interest and retention of management-appropriate 
responsibilities could only be achieved by limiting the scope of 
negatiatmns.a8 Federal unions were willing to work wlthm these 

Negotiation was the operative word used m the task force's recom- 
mendation. Its intent was to have the parties cansuit and negotiate 
with one another on personnel policies and working conditions that 
were wthin the administrative discretion of the agency's head.08 The 
task force a d  not want to create an advemrial relationship between 
the parties; therefore, it did not recommend the creation of B third 
party to settle The task force emphasized that manage- 
ment's responsibility was to meet and confer with the exclusive 
representative of the In addition, the task force requlred 
approval of all negotiations by the head of the agency before any 
agreement became final." These were some of the limitations faced 
by federai workers when the pnvate sector model was transplanted 
mto the federai sector. The task force did not wholly embrace the 
private sector's model of an "adversarial relationship" of collective 
bargaining as the need to protect the public interest and to retain 
appropriate management responsibilities were the task force's up- 
permost 

Another major limitation that the task force imposed on the 
negotiation process included requirmg all negotiated agreements to 
recognize several management-retained rights.'3 Included m these 
rights were management's right to direct employees of the agency; 
to hire, promote, transfer, assign, and retain employees in positions 
within the agency; to suspend, demote, discharge, or take other 
disciplinary action a W t  employees; to relieve employees from duty 
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because of lack of work or for other similar le@imate reasons, to 
maintain the efficiency of the government operations entrusted to 
them; to determine the methods, means and personnel b) which 
operations were to be conducted; and to take u'hatever action would 
be necessary to carry out the mission of the agency m emergenq 

The task force also recommended that \-aarious agencies. 
such as the FBI, CIA. and any other agency or office. bureau, or en- 
tit) within the agency primarily performing inteihgence, in- 
vestigative, or security functions. be excluded from the negotiation 
requirement for national security reasons If the head of the agency 
determined that the provisions of the proposed Executive order could 
not be applied m a manner consistent with national Security re- 
quirements and considerations.75 The task force's recommendations 
prevented unions from striking and made any agreement that the 
parties entered into eubject to emstmg or future law and regulations. 
Including apphcable pohcies set forth m the Federal Penonnel Manual 
and agency regulations." 

Although the task force concluded that the private sector model 
of collective bargaining could not be transplanted into the federal 
sector without the safeguards mentioned above. one of the priiate 
sector's underlying principles did make the transmon uithout modi- 
fication "let the parties resolve their differences without outside 
mterference."" There was great heatancy on the part of the task 
force to create a third-party arbiter for dispute resolutions during 
the consultation-negatiat ,~~ proces~ . '~  The apprehension was that 
the parties would look to the third party for resolutions instead of 
resohmg problems themselres It was the intent of the task farce 
to force the parties to talk with one another in a sincere resolve to 
reach an aaeemen t .  rather than to  rely on an outside source.'* It 
was this collectire wisdom, not that of a third-party arbiter, that 
President Kennedy wanted to harness in improving the federal 
system it  was decided that more information about federal Sector 
bargamrg was needed before a third-party arbiter could be created 

President Kennedy approved the task force's findings and recom- 
mendations and thus lmpiemented the f m t  government-wide policyai 

- ' id  at 1184-I210 
.,Id 

-'id 
-Old 
loid at 1189-83 
"Legmlanue Hiiton supra note $ 5  
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relatlng to labor-management relations in the federal sector. The task 
force had recognized the difficulty in the wholesale transplant of 
the private sector model of collective bargaining into the federal sec- 
tor and adapted accordinglyn1 It was President Kennedy’s intent to 
allow unions to organize in the federal sector and to tap the coiiec- 
rive voice m a cooperative fashion rather than to create an adver- 
sariai relationship between union and management The resulting 
Executive order established a government-wide po l iq  but allowed 
the agencies to create their own practices in dealing with the unions 
It was President Kennedy’s intent that negotiations with the unions 
of the various agencies continue on a unified course. %Management 
was to consult with employees’ representatives concerning person- 
nel policies and practices that affected their working conditions, but 
the final agenq decisions were to be made by managem, who man- 
aged by the light of public interest.83 

Executive Order 10988 was a directive that President Kennedy 
issued, requiring no action by Congress. The task force. consisting 
of Secretaly of Labor Arthur J. Goldberg (Chairman), Civil Service 
Commission Chairman John C Maq ,  Jr. (Vice Chairman), Director 
of the Bureau of the Budget David E Ben, Special Counsel to the 
President Theodore C. Sorenson, Postmaster General J. Edward Day, 
and Secretary of Defense Robert F. McNamara, developed the fin- 
dings and recommendations that were subsequently embodied in Ex- 
ecutive Order 10988.84 Congressional involvement at t h s  juncture 
was minimal.86 

C. EXECUTIVE ORDER 11491~0 

Executive Order 10988 was evaluated after seven years. and the 
findings were staggering. Union representation had grown from 29 
exclusive units covering some 19,000 employees in 1962 to 2,305 ex- 
cluswe units in 36 agencies covering 1,416,073 employees (62% of 
the total federal workforce) Federal agencies dealt with over 130 
separate organizations. and there were 1.181 labor-management 
agreements covering 1,176,524 employees. More than 800,000 
employees voluntanly authorized payroll deductions for payment of 

b*Id 
I d ’ h k  force =pro note 60 at 1189 83 
“ I d  at 1184 
“Id Congres%onal leaden dld send leftem to the task force pnvr to the task force 

“Exec Order Yo 11481, 3 C F R  5 861 (1968) 
indings and recommendations 
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their union dues, m an annual amount exceeding tuenty-three 
million dollars 

Executive Order 10988 made significant improvements m labor- 
management relatmns First. it cantnbuted to a more democratic 
management of the workforce in that employees had a say in the 
mattem that affected their working conditions. Second, it S'eatly im- 
proved communications between agencies and their employees This 
open line of communication between management and employees 
resulted in improved personnel pohcies and working condmons m 
the following areas' scheduling of houn  of work, overtime, rest 
penads; leave; safety; rndustrial health practices; tmmng. and other 
matters of Significant importance to employees and management ai 
Notwithstanding these improvements, the growth of labar orgamza- 
t ims  and the decentralized arrangement of Executive Order 10988 
caused many problems among the numerous labor orgamzaoons 69 

Unions believed that without a centralized body to handle disputed 
matters, their bargaining power was neutralized A central body 
would pve the unions a third party to review unsettled disputes be- 
tween the parties. The UNOLIS' concern can be summanzed as follow 
"We talk, management listens, management does what it *ants to  
do anyway" 

A COmmitteeol studying Executive Order 10988 identified SIX ma- 
jor areas in need of change Three of the committee's recommenda- 
tions of significance to  thls discussion were 1) create a central body 
to administer the proSam and to make find decisions on policy ques- 
tions and disputed matters; 2) enlarge the scope of negotiations and 
implement better rules for ensuring that the scope of negotiation 
is not arbitrarrly or erroneously limited by management represen- 
tatives: and 3) aiiow a third party to resolve unfair labor practice 
complaints 

1 A Cenlmlized Body 
The major reason why President Kennedy did not establish a c e n ~  

tral body for resolvmg disputes under Executire Order 10988 was 
to pve greater flexibility to agencies m using innovative methods 
for Improvmg and fostenng labor-management relations in their 
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respective agencie~.~s In the developmental stage of his new policy, 
President Kennedy did not want to close the door on any form of 
meamngful consideration of issues and problems in the iabor- 
management relations field.o4 Furthermore, President Kennedy did 
not want the parties to escalate their dbputes to a thrdparty wthout 
sincere efforts to resolve their disputes.P6 

The 1967-68 President's Review Committee on Empioyee- 
Management Relations in the Federal Sector" found that without 
a central authority to rule on policy issues, unreasonable pressure 
was brought to bear on the labor-management relationship.g7 The 
inequality of bargammg felt by the iabor organizations was a cen- 
tral reason for the creation of an impartial third party.a8 The com- 
mittee recommended the creation of the Federal Labor Relations 
Council, consisting of the Chairman of the Civil Service Commission 
as Chairman of the Counell, the Secretary of Labor, an official of 
the Executive Office of the President, and such other officials of the 
executive branch a8 the President could, from m e  to time, desgmte 
in order to ensure effective overnight of the program.Q8 

The Council's responsibilities were to administer the entire federal 
service labor relations p r o s a m  and to make definitive interpreta- 
tions and rulings. as needed, on any pmwsions of the Executive order 
or an m a w  pohcy issues. Other responsibilities were to entertain, 
at ifs discretion and m accordance with such rules as it may prescribe, 
appeals from decisions on certain disputed mattem; to issue appra- 
priate regulations; and from time to time to report to  the President 
on the state of the program and to make recommendations for its 
improvement?00 

When the Executive Council was created, It was expected to use 
restmmt in the exercwe of its authority and respomibility and to leave 
the agencies and labor organizations free to work out thew dif- 
ferences to the maximum extent possible?01 The Council would be 
the ''Court of last resort" after all other methods of negotiations had 
failed l oa  

**Id at 1202 
**Id 
"Id 
sTommllLee, supra note 87, at 1228 
B'ld at 1218 
#'Id at 1218.20 
#*Id at 1221 
jMId at 1220 
,",Id 
l"Sro zd 
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2 Impasse Resa1utzon 

Executive Order 10988 did not have a procedure for resolvmg ~ m -  
passes reached m negotiations President Kennedy s concern was that 
If a third party uas created to resolve impasses between the parties, 
the parties would escalate the negotiations t o  a higher level without 
hard, earnest. and Sincere attempts to settle their differences at the 
lacai level?o3 The hope was to have the parties reach agreement 
through mutual consent and not by direction of a third party The 
unions' inability to Strike was anather factor that forced the parties 
to remain at the bargaining table until their dispute was resoired104 
Various methods used by the agencies and unions to resolve their 
impasses included p i n t  fact finding committees. referral to  higher 
authority within the agency and the labor organization, and t o  a 
limited extent, mediation by pnvate th rd  parties All methods proved 
useful1o6 

Notwithstanding these methods of resolving Impasses, the Pres,- 
dent's Commmee recommended that services of the Federal Media- 
tion and Conciliation Service be extended to the federal sector and 
recommended the creation of the Federal S e r v ~ e  Impasses Panel, 
a governmental body created to resoive disputes after the FMCS and 
other methods had failed to bring the parties t o  the point of a w e -  
ment.Lo6 The Panel's mqar responsibility was to resolve disputes be 
tween the parties m light of the pubhc merest  rather than the special 
interest of either party to the impasselo'The Panel had the authori- 
~y to issue recommendanons m all dlsputes If the Panel's re corn men^ 
dations were not adopted by the parties, the Panel had the power 
to take whatever action 11 deemed necessary to bring the dispute 
to  Settlement'o' 

The Panel was created to strike a balance between the unions' in- 
ability to strike and management's domination at the bargaining 
tabielOQ Croons now had access to an impartial rhird party that would 
remew the parties' proposals, listen to  their concerns. and impose 
its recommendation. 

joald at 1237 
los ld  
W d  at 1238 
'"'Id at 1338-39 
'"'Id 
l''ld 
'O'See rd 
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3. 7he Scope of Bargaining 

Labar's major criticism of Executive Order lOQSS was that local 
managers were handcuffed by overly-restrictive agenry regulations!1° 
This prevented managers from fruitful negotiations over matters that 
concerned employees at the local levei.LLL The Committee determined 
that true negotiations could take place only when local managers 
had the authonty to negotiate on matters of concern to  their em- 
ployees. It recommended that, except where negotiations were con- 
ducted at  the national level, agencies should increase, where prac- 
tical, delegation of anthority on personnel policy matters to local 
managen to permit a wider scope of negotiations?12 

The Committee recommended that managers be delegated the 
authority to negotiate and to resolve local disputes1l3 It was recom- 
mended, however, that the resolution of certain disputes be referred 
to the head of the agency for fmal detemmatmn114 These disputes 
would focus on whether a labor organization's proposals were con- 
trary to law, to agency regulations, or to regulations of other ap- 
propriate authorities and therefore were not negotiable?I6 The Com- 
mittee's recommendations gave labar organizatians a way to resolve 
the majority of their disputes a t  the local 
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4 Chfair Labor"' Practice Reso1utzon 

Under Executive Order 10988 there was no method to resolve 
disputes relating to unfair labor practice charges and alleged imla- 
tions of the standards of conduct for employee organizations Both 
management and unions considered this deficiency a fundamental 
problem in labor-management reianons?" The Committee recom- 
mended that the Assistant Secretaly of Labor far Labor Management 
Relations be responsible for handling complaints concerning unfair 
labor practices on The part of either management or unions and for 
handling alleged violations of the standard of conduct by labor 
orgamzationsLLg In addition, the Assistant Secretary of Labor far 
Labor Management Relations was responsible for unit determma- 
tion120 and representation dispute resolution121 The committee deter- 
mined that these duties would benefit borh management and unions 
and that they would bring mpartialny, order. and consmeency to the 
PIOCWL22 

"'Exec Order Yo 11191 definei unfair labor practices 8s follaar 
Seetlon 1BIa) Agenci management shall nof- 
(I) interfere xith restrain 01 coerce an employee in the exerci~e of the rights 
assured by this order 
(2) encourage or discourage membenhip nn d labor arganlzafmn b i  dircnmina- 
no" ~n regard Lo hlnng tenure pmmmaflon 01 Other eondltmnr of emplolmenl 
(3) 'ponror, control or atherwee ~ ~ 1 s t  a labar organization. 

ne or ofhenri? discriminate againif an employer becauip he har filed 
nf or awn ieifimony under this order 

( 6 )  refuse to accord appropnare recognlflon to a labor ~rganlzation a) required 
h i  fh19 o r d w  or 
(ti) refuse to CO~WII confer, or  liegofiaT? w t h  a lahar organlzarlon a3 requlred 
b\ this order 

"'Id at 1230.31 
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D. IMPACT OF EXECUTIVE ORDER 11491 
Over the next ten years, Executive Order 11491 was amended three 

tmes?za These amendments collectively provided that every nego- 
tiated aaeement  contain B grievance procedure to cover the  inter- 
pretation and application of the agreement, that the parties be 
allowed to negotiate over official time for UNOn contract negotia- 
tion, that the agency create provisions for withholding union dues, 
that the coverage and scope of the grievance procedure be negotiable 
between the parties, and that the agency's regulations be subject to 
compelling need determmatmns. Under this standard, management 
would no longer be able to preclude bargaining over matters that 
were in conflict with agency regulations unless the agency could 
show a compelling need for adherence to the regulation!24 

Notwithstanding the establishment of third-party machinery for 
the resolution of disputes and the creation of a central authority for 
pohcymaking, Executive Order 11491 maintamed the basic principles 
that were embodied m Executive Order 10988. They both emphasbed 
an open flow of communication between the employers and empioy- 
ees, but neither wanted to dilute the authority of the managers to 
manage. Executive Order 10988 created neither an oversight agen- 
cy nor binding arbitration because President Kennedy wanted to 
leave the final decision regarding the flaw and utilization of mfor- 
m a m n  to the agencies. Although Executive Order 11491 created an 
oversight agency and mandated binding arbitration, the agency 
created was composed of management-onented officials whose deci. 
sions were not reviewable. Thus, final decisions regarding negotia- 
tions between the parties were again left to management?a6 The add- 
ed bureaucracy of Executive Order 11491 was necessary to maintain 
control and direction of the federal labor program and was not in- 
tended to  give unions any substantial additional rights?l8 

A casual review of the nghts under the Executive orders indicates 
that the federal sector unions were far from their private sector 
counterparts m the  collective bargaining arena Management-re- 
tained rights, restrictions against stlikes, and management-oriented 
reviewing agencies strongly suggested that collective bargaining, as 
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established m the private sector, did not exist in the federal sector, 
f i r t hemore ,  the lights established under the Executive orders were 
unenforceable in the courts and were subject to unilateral change 
or termination by the PresidentL2'The strongest criticam of the Ex- 
ecutive orders was leveled by one of the administraron, W.J User). 
Jr who stated. 

The tmth is that there 1s p r e ~ o u s  httle real collective bargain- 
ing in the federal sector--and far too much collective beggmg 

The tmth LS that the Executive orders, whlle well intentioned 
will one day be replaced by legislation 

The truth IS that unions have generally chosen to use their 
resources w-here they will do the most good--on Capital Hill-- 
rather than fritter them away in the frustrating battle againsr 
management rights and the sovereignty of government 

The remm there LS so little true collectwe bargaining in the 
federal sector LS because there B so little that can he bargained 
for Congress preempts the economic mues 

Many of rhe primary noneconomic 1ssues--senionty, job 
transfen, dlsciphne. promotion, the agency shop, and the union 
shop, are nonnegotiable--because of a combination of law. 
regulation. management rights, and the thousands of pages in 
the Federal Personnel 

Although the collective bargarnrng process was saddled m t h  hits- 
tmns and mewed with skepticism by employees, the ' 'nght" of federal 
employees to organlze and to collectively bargain in the federal sec- 
tor was firmly rooted'3o 

.'The President has the right t o  terminate m Exeecutlre order 
"Tormerli  Smcial Asratant to the President and Director, Federal Mediafmn and 
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IV. CRITICISM AND SUPPORT OF THE 
FEDERAL LABOR-MANAGEMENT PROGRAM 

A. CRITICISM 
?lo lealat ion,  of course, 1s enacted in a vacuum, and the Civil Ser- 

vice Reform Act of 1978 (CSRA) was no exception. There were many 
critics of the Federal G o u e m e n t ' s  labor-management relations pro- 
gram prior to the enactment of the CSRA. One such critic was James 
A. Brownlow, president of the Metal Trades Department, AFL-CIO, 
who stated: 

The c u e  of collective bargaining in the Federal Government 
is basically one of equity and fair play. 

lbday practically all industrial worken uithm the areas where 
the Congess has a right to le@slate are ewoying the statutory 
rights of organization and of genuine collective bargammg 
through representatives of their own choosing. 

It's a sad commentary that the largest employer, the United 
States Government, has not as yet seen fit to  extend the same 
statutory rights and protection to its own employees 

Once and for all should be eliminated the belief that every- 
thing goad that the Government worker can obtain comes as 
a result of either civil-sewice guaranties or the pohtical spoils 
system. Rather, there should be an acceptance of the democratic 
ideal that his interest can best be served by representation 
through the union of his choice. This is as fundamental for the 
Government employees as for the worker in private 

Another voice against the Federal labor-management prosam 
came from the Committee an Labor Relations of Government Em- 
ployees established by the Amencan Bar Association. That commit- 
tee submitted a report to the ABA Labor Law Section that provided 
in part as follows: 

The special legal status darned for government as an employ 
er which placed government employees in a less advantageous 

"'Heormw on H R  6 lielme the House CommttWe on mst O//rce and Ciozi Senice, 
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position than private employees in the area of management- 
labor relations 1s an apparent anachronism 

Government. as an employer, has failed rn many instances to 
practice what It compels m d u t r y  to  do. Leaslatian which 
denies to  government agencies the use of Some proper form of 
"callectwe bargammg" procedures so familiar in industrg., at 
k a t  In terms of "collective negotiation." which attempts to 
restrict undulg the nght of employees to organize and to pet,- 
tian the Government for redress of their grievances, needs to 
review the problem more realistically 

4 Government which imposes on other employem certain 
obligations m dealing with their employees may not in good 
faith refuse to deal with its own pubhc servants m a reasonable 
similar favorable sewice. It should set The example for industry 
by being perhaps more considerate than the law requires of 
pnvate enterpnse 139 

The central theme that dominated most writers' and scholars' 
criticisms of the federal labor-management relations program can he 
summarlzed as follows 1) The government's labor-management rela- 
tions policies and practices were out of date. 2) The government 
should gne its employees the same nghts private sector emplorers 
are forced to ave their employees. 3)  The government should be a 
"model" employer and set the example for others to follow 4) Strong 
employee organizations improve public personnel administration pro 
g a m s  and do not weaken them. 6 )  The government's approach to 
labor-management relations has been traditmnaiiy negative 6) The 
government's approach to labor-management relations is, ~n shor t  
basically pa t e rna l~s t i c?~~  The critics of the government's labor- 
management program wanted the Federal Government to establish 
a ColleCtiYe bargaining program SLmilar to the one created m The 
pnvate SeCtOr'3' 

B. SUPPORTERS 
The supporters of the government's labor-management relations 

p o h c ~ s  were. as would be expected the managerial personnel of the 

,"Am Bar A s o c ,  1956 Proceedings of the Secrion on  Labor Relatimi Law Second 
Repon of the Committee on Labor Relalions of Garernmenr Employees 3 5 (IB65l 
See Ham, Collectlie Rargarnrng in the Federal C l i l l  S e n i c e  (18611 
"'Set Hart supra note 132 at 8 
"Id 
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Federal Government. For example, a t  the 1959 Canvention of the 
Society for Personnel Administration, a panel discussion was held 
on the topic of "Employee-Management Relations in the Federal Ser- 
vice." Management's views were expressed by four speaken: the 
Under Secretary of Labor, the Chief Counsel of the House Commit- 
tee on Post Office and Civil Senice, the Assistant to the Special ASM- 
tant to the President for Personnel Management, and the Director 
of Civilian Personnel of the Department of the Amy.  

Their arguments expressed the sentiments of most government of- 
ficials that collective bargaining could not exist in the federal sector 
for several reasons. h n t ,  federal sovereigmty prevents the govern- 
ment from establishing a normal collective bargaining relationship. 

The veely nature and pulpose of Government make it impossi. 
ble for employees to bind the administraton and officials of Go"- 
ernment in any kind of bilateral ageement ,  since the Employ- 
er, in the laSt analysis, is the whole sovereigm body of people 
who speak by means of laws enacted by their assembled 
representatives 

Second, congsessionally-established conditiom of employment were 
not negotiable between management and employees. 

Only Congress has the power to fix, change, or adjust salaries 
under [the] statutes. Congress aim determines, 

1 the amount of annual and sick leave 
2. the number of holidays 
3. premium pay policies 
4 .  retirement benefits 
5 .  insurance coverage 
6 employees' compensation benefits. 

These and other benefits, which are the subjects of collec- 
tive bargaining m private industry no Federal administrator can 
exercise the siightest discretion ~n or o v e P  

Third, Congress deliberately excluded collective bargaining in the 
federal sector when it passed the NLRA 
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[Bloth the Wagner Act and hft-Hiartley Act deliberately exclud~ 
ed the public service The supporters of these Acts undoubted- 
Iy faresaw the unfortunate spectacle of contests of strength be- 
tween public administrators and public employees and acted 
to deliberately avoid such a ~ituation.L3~ 

hnally, federal managers already sought input from employees regar- 
ding conditions of employment "No amount of legslation or policy 
pronouncements could have brought these relationships into be- 
Ing. Mutual trust and confidence just don't develop m an at-  
mosphere where each act and phrase must be weighed. [Slound 
administration IS the only possible basis for labor-management rela- 
110ilS."'38 

The arguments of both critics and proponents of the federal labor- 
management program were analyzed by Hart in his book Collectwe 
Bargaining cn the Federal Civil S a i c e t S B  Hart concluded that the 
opponents were basically on two different levels. 

The critics are arguing on the plane of theory or abstract Ideal. 
They say, "It must be wrong, as a matter of principle, far the 
world's leading democratic government. which has compelled 
its own citizens to introduce a large measure of democracy in- 
to their private labor-management relations to adhere to pater- 
nalistic polic~es in dealing with Lts own employees." The fact 
that the employees concerned are generally dealt with m a 
generous manner is, they insm, totally irrelerant, even if true 

The defenders' arguments are of a more down~to~ea r th .  
pragmatic nature They are a defense by confession and avoid- 
ance The defenden seem to be saying, ''Even d your theoretical 
c n t u s m s  are valid- and we don't admit or deny that they are-- 
they are entirely beside the point because there 1s nothing 
which we can do about them. We are bounded by the lau of 
the land which places us in the unique s t a t u  of being agents 
of the sovereign There 1s nothing we can do to change that 
status even If  we would like to do so Furthermore, we have 
ajob to do. We have to govern the country. We are getting that 
job done under the existing ground rules. Nobody 15 really be- 
Ing seriously hurt by them. But there 1s no telling hou well or 

,"Id 
Id'Id at 13 
l"sSee Hart mgra note 132 
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how poorly the government will be mn if meddlesome reformers 
impose a cumbersome and unfamiliar set of restrictive operating 
r d e s  upon us in the name of 'collective bargaining.' If you want 
the train to run on time you shouldn't harass the engineer.''140 

C. JUDICIAL DECISIONS 
Judicial decisions that dealt with collective bargairung between 

public bodies and empioyees or organizations representing employees 
involved states and municipaiines rather than the Federal Govern- 
ment?" There was enough consistency m these decisions, however, 
to support the folloulng general principles that apply to  any govern- 
mental body. 1) Laws and executive regulations that prohibit govern- 
mental employees frompinrng a umon or from engagmg in any other 
form of concerted activity, such as striking, picketing, and collec- 
tive bargaining, are not unconstitutional!Q2 2) Fxbhc employees may 
organize or join unions, including unions that are affiliated with na- 
tional labor organizations such as the AFL-CIO?4a 3) Closed ~hops , l ' ~  
union or other forms of union secufity agreements148 be- 
tween a government agency and a union representing its employees 
are inval~d?~'  4) Any agreement that uiii give union members 
preference in hiring, fmmg, reductions in force, promotions, or any 
other employment benefit or privilege is mnvalid.l48 

D. LEGISLATIVE ENACTMENlS 
Congressional enactments prior to  the CSRA were not always 

favorable to federal sector employees. The Lloyd-LaFollette 

ldWli0Ml%k Baehers' Asrn v. B a d  of Education, 83 A Zd 482 (Corm 1851). Chnetie 
Y Port of Olympia 170 P2d  294 (Uash 1847) Ser aka, Ham, s u r a  note 132, st 27 

Id*'  Closed shop' means that membenhip ~n a union 1s required 8s B condition of 
emp1o)menl The cloned shop 13 now illegal in the Umfed States 

'Cnlon shop" means that becoming and remaimng a union member is required 
u a condition of employment after the 30fh dqv of employment oc earlier The union 
shop 13 8enerall) legal 

"'AgenNJhopaanotherform of ~"i~"'ecuniyagreement. Thistype of an w e e -  
ment requlrei dl employees u ho do not join the union pay a fee m Leu of dues to  
the union for ~ f s  sewices 8s a barwining agent 

"'lnshngelesv Bulldrng BiConstruefionTradesCouncd, 210PZd 306 (Cal 1849) 
"'Petrucclv Hogan,27NYSBd 718(NY Sup CL SpecialTerm1841) * a l s o H a ,  

mpra note 132, at 27 
"4Supm note 52 
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secured the lights of government employees to petition Congess 
without losing their jabs or suffering a cut in pay. It also gave them 
the nght t o p i n  uniom that openly engaged in aU forms of legitimate 
lobbying activities in suppon of congressional action beneficial to 
government employees!so This lealation has not changed aguficant- 
iy since its enactmentJS1 

Strikes by federal employees were prohibited by section 305 of the 
I f t  Hartley Act. Section 305 provides: 

It shaii be unlawful for any individual employed by the United 
States or any agency thereof including wholly owned Govern- 
ment corporations to participate in any strike Any individual 
employed by the United States or by any such agency who 
stnkes shall be discharged immediately from h a  employment, 
and shall forfeit his civil service status, if any, and shall not be 
eligible for re-emplowent for three years by the United States 
or any such agency?l* 

The following legislative enactments specifically exclude govern- 
ment employees from their coverage The National Labor Relations 
Act;16S the Fair Labor Standards Act"' (Wage-Hour Law); and the War 
Labor Disputes Act of 1943?56 

The cnticam and support of the federal labor-management rela- 
tions program indicates that individuals and orgamby supporters 
were predicated upon the unassailable principle that managers, if 
they were to manage successfully, should have the power to manage 
Also. the  upp port em believed that unions should not h a w  the right 
to impose their will an the sovereip The openness advocated by 
those on the outside of the Federal Government was predicated upon 
the principles that the Federal Government should lead the way in 
the f ~ l d  of labor-management relations and that private sector coi- 
leetive bargaining was possible in the federal sector Was there an 
acceptable comprornlse9 
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V. TITLE VII OF THE CIVIL SERVICE 
REFORM ACT OF 1978 

A .  INTRODUCTION 
Labor-management relations were not the primary consideration 

of Con@- when the C i d  Service Reform Act was first mtroduced.ls8 
Henry 8. Frazier once said: 

[Wlere it not for the passage of the Ciwl Service Reform Act, 
we would have no statute now The reverse is probably just as 
true' were it not for a Federal Labor-Management Relations 
Statute, we probably would have no Civil SeNiCe Reform Act1&' 

The catalyst far the Civil Service Reform Act was reformation of 
the civil service system, which was sparked by public opinion that 
federal employees were under-worked and aver-paid. The reform of 
the civil service system ovenhadowed labor-management relations 
reform IsB 

B. PRESIDENT'S TASKFORCE 
In 1977 President Carter created the Federal Personnel Manage- 

ment Project to review the federal civil service system and to make 
recornmendations for its The recommendations of the task 
force regarding federal labor-management relations adhered close- 
ly to the priorities and policies that were embodied in Executive 
Orden 10988 and 114g1?n0 The aim af the task farce was to keep any 
new labor management relations prognm in line with these Ex- 
ecutive orden that had worked well for many yean?e' Furthermore, 
President Carter wanted the system changed, but only to the extent 
that it strengthened the free flaw of information between union and 

~ _ _ _ _ _ _ _  

'l'Preildent Carter stated. on a@u"g S 2640 into law m October 1878 'In \larch 
when I lent my pmposah to Congress, I Baud that clvll =-lee re fom and reorgarura- 
t ion would be the cenremreee of mi efforts to brlng efficiency and a ~ ~ ~ u n t a b ~ l n y  
Io the Federal Government " See W k  force, supra note 60, st 639 

"'Hart. sum note 132. at 620 
T d  at 621 
lsDH Rep 60 1403, 06th Cong , 2d Sesr 1. rwmnted tn 1878 L 3 Code Cong & 

Admln Y e n  2724 The project w a  divided mro nine functional task forces m e  af 
whleh w a  la examine way3 to ~mpmve  the Federal Labar Relation. System I Per- 
xonnel Management Project, The Presrdenf'r Reorganization Plan. Final Staff Repon 
iheiemaffer m k  force] 

""Cooper & Bauer sum note 48.  at 322 
"lld 
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management The task force made the following recommendations. 
maintain the present scow of bargaining, create one centraked body 
to administer the program instead of five,la3 and allow an agency 
shop arrangement whereby unions and agencies could negotiate 
representation fees for employees who were not dues-paying 

On March 2.  1978, President Carter transmitted to Congress his 
message on c w ~ l  sewice refom and included his draft of legislation106 
His stated purpose for revising labor-management relations was "to 
make Executive Branch iabor relations more comparable to those 
of private business, while recognizing the special requirements of 
the Federal government and the paramount public interest in the 
effective conduct of the public business"'a8 

In March 1978 President Caner submitted the proposed labor rela- 
tions bill to Con5ess and noted the defects of the exsting Executive 
Order 11491167 The defects of Executive Order 11491 centered around 
the part-tme management-oriented Federal Labor Relations Coun- 
cil and the Council's conflicting responsibiimes of helping manage- 
ment and at the same time protecting the rights of federal 
ernpioyees.lnB President Carter's proposed plan called for centraliz 
ing federal labor management administration m the Federal Labor 
Relations Authorit), which would consist of three full-time Presiden- 
tial appointees along with a General Counsel to handle unfair labor 
practices. The President's proposal would also have increased the 
topics subject to negotiation beyond those negotiable under Ex- 
ecutive Order 11491 The additional topics would hwe included 
negotiations over grievance and arbitration procedures, paid time for 
employee-union representatives. work schedules, assignment of over- 
time, health and safety programs, union dues withholding. equal 
employment opportunity policy and disclpiine 

"lid 
'a3The bre adminisfrattie bodies *ere 

1) Federal Labor Relations Council 
21 Federal Seriice l m p a ~ r e i  R n e l  
31 A r s ~ ~ t a n t  S P C I P ~ ~ I I  of Labor for Lahor \IanaRernenr Relations 
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Congress rejected the President's pmposai and substituted an en- 
tirely new text for the admimstratian's bill. Congess wanted to move 
away from merely codifying Executive Order 11491 to broadening 
the scape of negotiation. It recommended the establishment of a 
broad new prog?aw which provided that employees, thmugh them 
UIUOM. be permitted to  bargain m t h  agency management throughout 
the executive branch an most ISSUBS, with the exception that federal 
pay would be set in accordance with the pay provisions of Txie 5 ,  
U S .  Code, and fnnge benefits, including retirement, msurance, and 
leave, would continue to be set by Congress?7o 

On August 24, 1978, the Senate passed Lts own venion of the cwii 
senice reform legislation:" which more closely resembled the Prea- 
dent's a w a l  proposal. The Senate vemm amended the administra- 
tian's Title VI1 labor-management provision in several ways. First, 
it required secret ballot elections prior to imposing a bargaining 
obligation an any agency Second, it provided far decertification of 
any exclusive representative who failed to  take action to prevent a 
strike or slowdown. Third, it allowed employees to hear both sides 
of the representation question during election campaigns, as long as 
there were no threats of reprisal or coercive conditions. Fourth, it 
provided for judicial review of the FLRAs unfair labor practice deci- 
sions!72 

Because the House and Senate versions were incompatible, the 
measure moved to the House-Senate Conference C o m m ~ t t e e ? ~ ~  The 
Senate agreed to most of the House's provisions, thus expanding the 
rights of federal employees beyond those contemplated by Executive 
Orders 10988 or 11401. Congress, dissatisfied with the way the federal 
labor-management relations program had worked under Executive 
Order 11491, wanted to give labor organizations more latitude m the 
labor-management arena."' 

There were two major reasons for granting labor organizations 
greater rights. Fint ,  the  management rights clause under Executive 
Order 11401 was thought to be unnecessary To this effect Senator 
Clay stated. 

At no time either during the committee's deliberations or 

L'"ld at 525 Sea also Legelalive History mpm note 55,  at 894-86i 
"'Cooper & Bauer, supra note 48 at 626 
"lid "",j 

"'See lenerollg Leglslatne Hmorv mpro note 55 sf 931 37 
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afterwards was it suggested that Federal employee labor 
organizations should be allowed t o  bargain over every  con^ 
ceivabie topic. Initially, disa@eement arose over whether the 
ultimate exercise of genuine management responsibility could 
best be protected, whiie also insuring meaningful negotiations 
on other topics, by mciusion of a management nghts ciause in 
title VI1, as under the Executive order, or by a ease-by-ease 
development as under the Katmnal Labor Relations Act. 

Many of us beheved that a management nghts clause was un- 
necessary The National Labor Relations Board and the Federal 
courts have protected private sector management from union 
demands that 'management rights" be bargained away 
Since this protection has been afforded pnvate sector manage- 
ment without a management nghts ciause m the National Labor 
Relations Act. as amended, we believe that inclusion of such 
a clause in titie VI1 was unnecessary and would invite the in- 
terpretative abuse reflected in the Council's decisions on the 
order175 

Congress thought that the creation of a new independent agency 
would prowde some rnsulation against the decisional abuse that had 
hamstrung both agency managers and employee representatives in 
the past 

Second, Con@ess believed that the Federal Labor Relations Coun- 
cil's interpretation of Executive Order 11491 was too restrictive and 
that true negotiation was hampered. Senator Clay further stated 

As the sectional analysis makes clear, the management rights 
clause 1s to  be construed as a narrow exception to the general 
obligation to bargain in good faith. Although reviewing bodies 
under existing labor management pro@.ams have sometimes 
adapted this approach, the Council has in large measure de- 
parted from this canon of construction in ns  haste to restrict 
the scope of bargairung?'B 

In its attempt to bring federal sector collectwe bargainmg in hne with 
Its private sector counterpan, Congress broadened the scope of 
bargainmg and made the management rights clause the limited ex- 
ception to the requirement to bargaining in good faith 
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Although the scope af bargaining was intended to expand under 
the CSRA and bring federal labor relations on line with pnvate sec- 
tor labor relations, Cang~ess did exclude some areas from negotia- 
tions. Cangess recognized that a powerful union could abuse the 
Federal Government to the detriment of the public interest. Sections 
were incorporated mto the conference bill that excluded certain areas 
from negotiations. For instance, section ?106(bXl)"' permitted but 
did not require the agency to negotiate over the method and means 
by which agency operations were conducted. The Senate wanted to 
prohibit negotiations on these matters but accepted the House ver- 
sion. Also included in the conference bill was section i106(aX1)?'8 
which prohibited negotiations on the issue of the number of 
employees m an agency under any circumstances. The Senate wanted 
to permit the agency in its discretion to negotiate on the number 
of employees in an agency, but it decided to adopted the House ver- 
sion. In addition, section 7106(aXZXBI permitted the agency to re- 
tain the right to make determinations with regard to contracting out 
its activities. Finally, Congrepss added sections ilONbX2) & (3)!'O After 
giving management rights in section ?106(aXlMZ), Cangess p e n t -  
ted the agencies and labor organizations to negotiate the procedures 
that management officials would observe in exercising their rights 
and the appropriate arrangements for employees adversely affected 
by the exercise of any rights under section ?106!80 This is commonly 
called impact and implementation bargaining, i . e ,  management must 
negotiate over the impact of its decisions on bargaining unit employ- 
ees or the procedures management will follow in implementing its 
decisions. The compromise bill was ultimately passed as Title VI1 of 
the Civil Service Reform Act of 19?8?81 

VI. CSRA'S IMPACT ON COLLECTIVE 
BARGAINING 

A.  INTRODUCTION 
A review of the evolution of Executive Order 10988 reveals that 

Its objectlve (increased Communication between management and 
employees to improve the efficiency of the government) has remained 
the same, but the methods and m e a  of abtaning this objective have 
broadened. Executive Order 10988 transformed from a progam set- 

"'5 U S C  5 710SlbXLl 11082) IS the management nghtr portion of the srarute 

""5 L S C  5 7108(bX2!&31 (1882) 
8soId 
"'CSRA 1878 

"'5 usc 5 710S(aXl) (LBSZ) 
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tins forth federal labor-management relations pollcies with PO means 
of enforcing Its apphcation, t o  a program where an independent 
agencyls2 was created to oversee labor-management r e l a tms  I" the 
federal sector, from a program requiring only advisory arbitration. 
to a program requiring a mandatory grievance-arbitration proced- 
ure'83 in every collective bargaming agreement, from a program with 
no means to punish employers who violate the Executive order's 
policy, to a program where enforcement of the statute 1s by the 
General Counsel1a4 of the Federal Labar Relations Authority, from 
a program with no review of the agency's final decisions, t o  a pro- 
gram allowing judicial review1B1 of the FLRAs decisions: and from 
a program created and terminated at the whim of the Chief Ex 
ecutive. to a program firmly established in the bedrock of federal 
lawl88 

B. MERGIh'G PRIVATE SECTOR COLLECTII'E 
BARG.4INI.W INTO THE FEDERAL SECTOR 

Collective bargaining in the federal sector took a significant turn 
toward the private sector upon the enactment of the CSRA Presi~ 
dent Kennedy originally wanted the scope of bargaining construed 
as narrowly a5 possible, to preserve the public interest and to retain 
management's appropriate respanabdities. Congress, on the other 
hand, broadened the scope of bargaining and made the management 
rights clause the limited exception to the requirement to bargain in 
good faith. Congress reahzed, however, that the government could 

The Congers finds that 
( ~ ] ~ ~ ~ ~ ~ " ~ ~ ~ " ~ ~ h ~ " , ~ ~  BndpublleernploymenrlndicareirharrheEfaluran 
protect100 of the right of employees to  organne. bargun collectlveh and par 
ficrpare thmugh labor argaruzationr of their own choosing m decisions which 
alfect them- 
(a1 safeguards the public mlerert. 
(h) conlnhutei t o  the effective conduct of public huainess. and 
(c j  fPeilifsfes and encourages the amicable ~eltlernent of disputes herueen 
employee3 and their employers involving conditions of employment, and 
(21 the public mteresf demands the highear standards ofernplayee performance 
and the continued de7eiopmenl and lmplernenfsflon of modern and pmmpssive 
work practices to faCLllraie and mprme employee performance and the effi- 
cient accomplxhmenf of the operation8 af the government 
Therefore, labor organizations and collective bargainingin the CI~II serv~ce are 
m the public interest 
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not bargain in the same manner as pnvate sector employen!8' There- 
fore, Congress imposed some imitations on the scope of bargaining 
but maintained the basic principle of openness?88 These Concepts 
combined (openness and restrictiveness) have made federal sector 
labor-manaplent relations an adversarial and complex field of law. 
The complexty of federal sector labor-management relations 1s seen 
in the approach the parties must take to detemine what 1s negotiable. 

The parties can only negotiate over conditions of emploment. Con- 
ditions of employment are definedla8 as 

penonnei Policies. practices, and matten, whether establish- 
ed by rule. regulation, or otherwise, affecting working condi- 
tions. except such terms do not include policies, practices, and 
matters- 
(a) relatmg to political activities prohibited under subchapter 
I11 of chapter 73 of this title; 
(b) relating to the classification of any position; or 
( c )  to the extent such matters are specifically provided for by 
federal statute?go 

The confusing part 1s not determining what Congress expressly ex- 
cluded from conditions of employment bur what Congress intended 
to include as a condition of employment and subject to negotiation 
For example, in AFGEv, 0PMe' the issue was whether a union's pro- 
posal concerning the creation of a day care facility far unit empioy- 
ees' children was negotiable. The court, in rejecting the agency's 
argument that a day care center wa5 within the management- 
retained right to  determine its budget and was not a condition of 
employment, held that the urnon's propoSal concerning the day care 
facility impacted on conditions of employment and was therefore 
negotiable1o2 In contrast, a union proposal requesting negotiation 
over the use of recreation facilities was held to be nonnegotiable 
because it did not impact on conditions of employment.lg3 

Even though a matter may concern a condition of employment, 
it must have a substantial unpact on conditions of emploment before 

"'E Hagburg & hl Lewne supra note 1 
"sld 
"Si u s  c 
""ld 
'slOPM x AFGE Local 32 and FLRA, 706 FZd 1229 (DC Cn 18831 
"lid 
'B'US Air Farce \ AFGE. 16 F L  R A No 335 (19841 

g 7103(121 (1882) 
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it is negotiable The FLRA created the substantial impact test in 
Social Secunty AdminiStvation v. AFGE?g4 In that case the union 
requested negotiations over a unilateral management decision to 
move the employees' sign-in sheet some 100 feet to another laca- 
tion. Management wanted to move the sim-in sheet to a location 
where a management official could observe the employees as they 
signed-in. In refusing to @.ant the union's request for negotiation on 
the matter, the FLRA held that the movement of the sign-m sheet 
did not have a substantial impact on the conditions of employment 
and therefore was nonnegotiable.lQi 

Conge88 withheld from the scope of bargaining any rights it deter- 
mined that management needed to carry out the responsibilities of 
the Federal Government. These rights included the agency's rights 
to  determine Lts budget!O' organmtmni!*8 and internal 

"'Social Securrr) AdmlnarrarLon, 2 F L R A No 231 (1879) But IPI AFGE ,, OPM 
33 FL.R A No 41 (1088). where the Authority developed B new standard ( vifall) 
a3fecI 1 to determine d a union proposal is negotiable Under this standard a pro 

lmaM at 243 

mand. for example, 15 the prmldlng of locstlcd suppot? 10 the Air Force Id Not all 
of any agenq's progams  are p a n  of n s  ml~smn An EEO pmgram uas held not lo 
be direcfli or m l e p l l i  related to the m l m ~ n  of the Aa Force Logaclcs Command 

)B*lhe meaning of budget 1s not defined I" CSRA nor 10 LIB accompamlng repons 
or recommendarions lo the Aa Force Logstlcs Command edie the agene) contend 
ed that a p r o ~ i a l  requiring the actirity to provide space and faeillrle~ for union- 
operated day care centem Interlefered with the agency 3 nght t o  delermne its budget 
In rqeenng t h e  contention the FLRA said that a p r o p o d  does not infnnge on an 
agency's nght Lo determine i t 8  budget unless la1 the pmpoial expred) pcescnbed 
eiIherthepm-soroperatiorwtheagenc)'aouldrncludemiuhudgetorthe amounti 
t o  be allocated ~n the budget far the p i o g m  or operation8 or (bl the asencr maker 
a subrfantial demansfrarion Lhal an increase in C O B ~ S  1s significant and avoidable and 
not offset hi compensating benefits' id at 608 

'#'There habe been no cdiea specifically defining the term organlration 'However 
m Congeislonal Research Employees .4?m and The Library of Conge~s.  3 F L  R A 
No I17 (1880) the FLRA held that B union proposal that  would require the agenc) 
to create four, lnrfead of fruo ~ectlons ~n  fa Amencan Law Dlrlslon and i o u l d  man- 
da te tha t  eachsectmn b e w g n e d  ~SeerionCoordinaroriiolafed management 1 right 
to determine i t s  organization Id 81 i 3 8  
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security practicesleQ and to a s a g ~ ~ ~ ~  direct,zoL suspend,z0z or to 
remove employees.*03 Thus, any union proposal that interfered with 
a management-retained right was nonnegoaable. These rights were 
the limited exception to bargaining in good faith and were not to be 
used as a bar to fruitful negot la t ion~.~~ '  

Con@ess did not want the agencies to foreclose b a r g a w  on every 
managerial decision. Congress believed that employees' participa- 
tion in some managerial decisions that affected personnel policies 
would improve the efficiency of government operations. Therefore, 
in addition to the management rights clause, Congress encouraged 
bargaimng at  the election of the agency on some management. 
retained nghts. This permissive area of bargaining included bargain- 
in& s t  the electlon of the agency, aver the numbers, twes,  and 5ades 
of employees or the positions assigned to any orgarmatima1 subdivi- 
sion, work project, or tour of duty.20s Management could terminate 
bargaining over these rights at  any time pnar  to agreement 

"'lnllS.8FL R A  KO 75(1982). theuruonmadespraposaleoneermnaarequlre 
ment that employees had to fvrmsh ~nformaflon relating to conflict of mferest JITYB- 
tiom The union acknowledged the obhgalron to pmmde I h a  type of mformafron, but 
pmposed that such ifarementr not be made under oath. unles required by law The 
Authonfy found Ihar the pmposal concerned a condillan a i  employment. but that 
it conflicted ulth the agenq'e nght to defermme ~ t s  mternal seeunty praetieei and 
wm therefore nonnegotiable Id at 361-62 

' m e  nghr fa "-,en employees" applies to mowng employees t o  particular pon- 
tions and loc~tiom The FLRA heid chat the urnon's pmpabi that required manage- 
ment to mute work w n o l  weekly w&! namegofrable because 11 confllmd with 
manaaemenf's nghts wlfhm the m e m g  of sectran 7106(aX2)(Ai See AFGE Local 

through collfftlve barwmns w a  namemuable m that a m I a t e d  =cfim 71WaXZXAl 
of the statute 
'-In the Fon Du-McCum Air Force E x c h w e  e_, 2 FL R A l o  153 (1878). the 

m o m  p m m  that a memi be dowed  to &ut ho a p m  rights before B supeen- 
81-n or r e m o d  b-e effenive For inRance. management may decide to suspend 
an employee who is continually late to w a d  WLfh this pmpaenl. management could 
not suspend the employee ut11 he had meved and arbitrated the malBr The FLRA 
stated IheCo-LdnolinBndfap~ludenemUnOononapmpaealmerelybRauv 
it may mpose upon management a requremeni that would delay implementation of 
apanicular~ioninvalmngthee~enclseofsspffifledmsnagemenrnghf TheFLRA 
held that management need not negouate the dccuion fa suspend or remove but m u f  
negotiate the pmcedures under which It wlll be done Id at 154-58 

'O'ld 
"'6 I2 S.C 5 7106Iai (1982) For D dlrumon on the applrcatlon of these rights see 

AFLC, 2 F L R A lo. 603 (1980) (Mlsroun), OPM Y AFGE and FLRA, 706 F2d 1228 
(DC Cir. 18S3)(budger). ~ b ~ o f C o r @ e ~  3 FL R A No 736 (1980)[org.$rdzatmn), 
Bureau of Enmvlna and PnntinB. I8 FL.R.A Na 54 (19851 (mfernal secunly pmc- 
tleea): and DOD v FLRA, 669 FZd 1140 (DC Ca IBSI) (to suspend employeer) 

10'See 5 u s  c # 7106 (19SZ) 
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If the union's proposal concerned a condition of employment that 
was established by statute, it too was nonnegoriabie.2°8 Congress 
prevented the parties from negotiating over these matten.207 This 
was an attempt to ensure that congressional enactments for rhe 
benefit of the masses were not subsequently changed by the parties 
a t  the bargaining table Thus, when the union proposed that Its bar- 
gaining unit employees be paid for overtime work at twice the basic 
pay rate, the FLRA held the proposai to be nonnegotiable because 
It conflicted with the statute that provided overtime to be paid at 
one-and-one-half the basic rate.2os 

Additionally, Congress prohibited negotiations by the parties over 
agency regulations, but oniy to the extent that the agency could show 
a compelling need far its The compelling need hmita- 
tion was conflrmed in .VAGE I DA,zLo when management refused 
to negotiate over provisions of its smoking policy embodied m Its 
regulation The union wanted to negotiate aver the areas that the 
agency wanted to put off-limits to srnoken. The FLRA heid that the 
agency could not show a compelling need for its regulation and 
therefore could not hide behind its regulation to prevent negotia~ 
tions on the union's proposai 111 

Congress also excluded certain agencies from the coverage of the 
CSRA because of national secufity reasons These agencies mciud- 
ed the Fkderal Bureau of Investigation, the Central Intelligence Agen- 
cy, and the National Secunty Agency In addition, Congess gave the 
President the authority to exclude any other agency or subdivision 
from the coverage of the CSRA if the agency's primaly function in- 
cluded Intelligence. counter-mteiiigence. investigative, or national 
security 

" O ' 5  K S C 5 7117(aX1) (1082! 
"O'id 
*08Depanment of As~culfurr. 3 F L  R A No 528 (1980) 
'"5USC $7lli(aX2)(1882) Thecompeulneneedre~f1sfoundm5CFR $2424 11 

A compelling need 13 shown uhen 
I The egenw's rule or regulation I I  esseniiml l m r  desirable! t o  the ageno mi8 
ILD", Or 
2 The regulation la n e c e w  to  maintain basic ment prmelplei or 
3 The regulation implements B mandate t o  the agency I" the farm of I m  or 
other authmifv that LJ not dmcreflonary m nature 

'LOUAGE I Depf af Arm? 26 F L  R A No 73 (19871 
#"See id  at 688 
32s5 u S C  

See ais0 KTEU and FDIC 14 F L R A No 37 (1084) 

5 7103 (3) (1882) 
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Futhermare, Congress gave the President authority to suspend 
labor-management relations procedures o v e n e a ~ . ~ ~ ~  This grant of 
authority gave the President the power to  suspend any provisions 
of the CSRA that interfered with the President's ability to effectuate 
the policies of the Federal Government overseas. An example of the 
exercise of t h u  authority appeared in .VFFE and HQ US A m y  
K m . 2 1 4  In that case the union wanted to negotiate over the govern- 
ment issuance of ration cards and the requirement that government 
employees register their vehicles The Army argued that the matter 
was not negotiable because the restrictions regarding ration cards 
and vehicle registration were established by the Status of Forces 
Agreement entered into by the United States and Korea. The FLRA 
held that these matters affected conditions of employment and 
therefore were negotiable. However, the FLRA reminded the govern- 
ment that the President could suspend labor management relations 
overseas punuant  to the authonty established by Cangess in the 
CSRA.z'bAs a rewit of the FLRA decision, Executive Order 12391218 
was subsequently issued by President Reagan, partially suspending 
federal labor management relations in Korea The Executive order 
suspended management's requirement to bargain with the urnon over 
any matter affectlng the condition of employment.217 

These restrictions placed on collective bargaining were Congress's 
attempt to make federal sector collective bargaining closely resem- 
ble that of the pnvate sector and at the same time m a i n t m  manage- 
ment's appropriate responsibility to manage. Congress belleved that 
the private sector form of collective bargainrng could be transplanted 
into the federal sector with limitations. The result of this effort was 
the creation of a complicated and technical system of negotlations 
whereby the union and managers found themselves gridlocked over 
the technical aspects of the system, caught up m a mare of 
bureaucracy, and seldom reachmg mutual undentanding. 

An example of the technical and complicated nature of the CSRA 
can be seen m the Aberdeen Prot!ing Ground case.xLB This case ap- 
plied the compelling need doctrine that Congress established ~n the  

U S C  5 7103 (bH2) (1882) 
1"DOD.DAand8thArmyKoreav FLRAandIFFE 685F2d 641(DC Clr 1982) 
#"Id at 650 
"*Exec M e r  No 12381, Wmal Suspension of Federal Sen ice  labor Management 

" ' Id 
"Tederal labor Relations Aulhonty v Aberdeen Pmvlng Gmvnd, 108 S Ct 1261 

(1888) 
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CSRA As noted earlier, Congress prohibited negotiations on u n m  
proposals that conflicted with an agency's regulation only when the 
agency could show a compelling need for its regulation 219 In Sep- 
tember 1981 Aberdeen Proving Ground notified the employees' union 
that Aberdeen intended to curtail operations for the three days after 
the Thanksgiving holidays, November 27-29. 1981, and that as a 
result, Aberdeen employees would be placed on forced annual leave 
for Riday, November 27. Thereafter Aberdeen mer with union 
representatives to  discuss the leave procedures Union rep re sen^ 

tatives requested that the employees be wanted admnnstmtwe leave 
instead of being forced to use annual leme Management replied that 
administrative leave was not permitted by the relevant rules and 
regulations and that the ISSUB "verged on nonnegotiabihty. ' 220  

The union then filed an unfalr labor practicezz1 charge u-ith the 
FLRA, and the Authority's General Counsel issued a complaint alleg- 
ing that Aberdeen's refusal to negotiate concerning the union's ad- 
ministrative leave proposal was a failure to negotiate m good faith.22z 
The administrative law judge held in .4berdeen's favor, concluding 
that the union's proposal was inconsistent with agency regulations 
and thus was not subject to negotiation because the Authority had 
not previously determined under section 7117(b)2'3 that there was 
no compelling need for the regulation The FLRA reLened. holding 
that an unfair labor practice charge was properly filed where the 
government employer undertook a unilateral change m conditions 
of employment, even though the un~ons's proposal may conac t  with 
an  agency regulation and there had been no compelllng need deter- 
mination Finding that the regulation was not justified by a compell- 
ing need, the FLRA held that Aberdeen had r -da t ed  its duty to 
negotiate in good faith.2Z4 

The court of appeals summanly reversed, based on the authority 
of Its prior decision in C S  A m y  Engineer Center u FLRA In CS 
A m y  E&neer Cenler the court of appeals wrote that "an e m m a -  

'POAberdeeti Pmiing Gmnd 106 J Cf sf 1262 
"llnfaa labor practicer are action3 specified in 5 C S C 3 7116 that management 

and labor unions must avoid m dealing with each other VI nlfh employees Allega- 
tions of a CLP m e  resalved before B repiesenfhflre of the FLRA 

"""ADerdaoen Probing Ground 108 S Ct  at I262 
*'31d See5 L S C  SillTibY11119821 whichomrldes lllncaseofcollffrlvebarqaln- 

"llnfaa labor practicer are action3 specified in 5 C S C 3 7116 that management 
and labor unions must avoid m dealing with each other VI nlfh employees Allega- 
tions of a CLP m e  resalved before B repiesenfhflre of the FLRA 

"""ADerdaoen Probing Ground 108 S Ct  at I262 
*'31d See5 L S C  SillTibY11119821 whichomrldes lllncaseofcollffrlvebarqaln- 

mg I" whlch 8" excluslle represenfalli-e alleges no compelllng need exlsk for any 
rule or  regulation refemd to  8n subsection ia)(3) of thlr ~ecr inn  the AuYthonli 
shall delelmlne rhether such ComOelllns need exli l l  
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tion of the history, policies, and, above all, the language of the Federal 
Labor-Management Relations Act persuades us that Cangxss meant 
the section 7117(b) negotiability appeal to be the sole means of deter- 
mining a compelling need question under the statute.''2i5 

The Supreme Court in upholdingthe court of appeals decisions gave 
this analysis of section 7117(b): 

This plam reading of Title VI1 is fully consistent with--d not 
compelled by-the legislative history and asserted purpose of 
the statute. Title VI1 strives to achieve a balance between the 
rights of federal employees to bargain collectively and "the 
paramount public interest in the effective conduct of the 
public's business" 

Section 7117(b) 1s carefully constructed to strike such a 
balance. Under 8 7117(b) employees are provided with a means 
to clarify the scope of the agency's duty to bargam; if the agency 
then refuses to bargain, the union may seek relief through an 
ULP proceeding. At the same time, § 7117(b) provides special 
procedures designed to promote effective government. For in- 
stance, under a § 7117(b) negotiability appeal, but not in the 
ULP forum, the agency that issued the relevant regulation is 
a necessary party, 7117(b)(4); the FLRA General Counsel IS 
not a party, 5 7117(bX3), and the negotiabihty appeal is present- 
ed directly to the FLRA, rather than first to an administrative 
law judge, 5 CFR pt. 2424 (1987). Moreover, a § 7117(b) hearing 
is an expedited proceeding, 6 7117(bX3), thus resolving doubt 
as to whether a regulation 1s controlling as promptly as prac- 
ticable. Most mportantly, requiring that compelling need be 
resolved exclusively though a 5 7117(b) appeal allows agencies 
to act in accordance with their regulation without an overriding 
apprehension that them adherence to the regulation might 
result in sanctions under an ULP proceedmg.z28 

In a case where the issue w a s  whether employees were to  be 
granted administrative leave or annual leave the day after Thanksgiv- 
ing the procedural maze created by C o w e w  to  resolve such an mue 
was complicated and technical, even for the tramed mind For con- 
tract negotiators, most of whom are not institutionally trained in 
labor law, the procedures are overwhelming. If Congress wanted to 
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bring federal 5ector bargaining on line with its private sector counter- 
part, it did aciuueve one aspect of private sector bargaining. confron- 
tation and unpredictability. 

Another exampie that illustrates the complexity and unpredictabik 
ty of negotiations under the CSRA 1s the FLRAs "actingat-ail" 
test.22' Coqqess created a management rights sectionzz8 in the CSRA 
to give management the autonomy it needed to any out the func- 
tions of the government. But at the same time, Congress allowed 
union representatives to negotiate the procedures that management 
officials would observe in exercising those rights or the appropriate 
arrangements for employees adveneiy affected by the exercise of 
those rightsZzg The "actmg-at-all" test LS a method that the FLRA 
uses to determme whether a proposal intended by the union to be 
a procedure is negotiable. The question that the FLRA asks when 
applying t h s  test is: Does the union proposai provide a procedure 
far management to follow in exercising Its management rights, and 
d so, does It prevent management from acting at all? If the proposal 
is intended to  be a procedure and it does not prevent management 
from acting at  all, then the proposal would be found negotiable 

The acting-at-all test was first applied in Ammican Fedemtion of 
Govammt and A m y - A i r  %e S r n , i ~ e . ~ ~ ~  In that case the union 
proposed that a grievant be allowed to exhaust his administrative 
remedies under the collective bargaming agreement in the event of 
a management-imposed disciplinary suspension or removal. The 
agency, in opposition to the proposal. entrenched its argument in 
section 7106(aX2)(A),ZSx arguing that the union's proposal was non- 
negotiable because the procedure it created would unreasonably 
delay the exercise of the agency's authority under that section The 
FLRA, m c o i m g  the acting-at-all test, stated 

' T h e  'actmg-ar-aU test w e  fmr a d d m d  by the W e d  Llbar RelaUons Auurhon 
ly m AFGE. AFL CIO, Local 1888 and AAFE Dlx-UeGulre Exchange, Fort Dlx leu 
Jenes, 2 F L  R A ho 16 (18791 

P'PS U s  C 8 ,106 (bX2) and (3) (1982) (commonly knoun as the I & I (impact and 
~mplemenfarbon) bargaining pmvison) 

'"2 F L R A lo 16 (1879) 
"85 C S C B 7106 (8) (1882) provides 

*=#E c s c  5 71n6(~! i1882i 

subject to subsection [b! of fhn  se~flon nothing m this chapter shall affect 
the aurhonty of any management official of m accordance mth 
applicable Iax+s to hire e s ~ g n  dweer layoff and ietarn emplo)ees m the 
agenw ortaruspend. remove, i e d u c e m ~ d e o r M ) , o r f o ~ o I ) w d L s n p i l n a n J  
action watmi such employees 

agency 

(emphasis added! 
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Cangxss did not intend subsection (b)(2) to preclude negotia- 
tions on all proposals merely because it may impose on manage- 
ment a requirement which would delay mplernentation of a 
particular action involving the exercise of a specific manage- 
ment right. Rather, BS the [con@'essional] Conference Report 
indicates, subsection (bX2) is intended to authorize an exclunve 
representative to negotiate fully on procedures except to the 
extent that such negotiations would prevent agency manage- 
ment from acting at ail z3a 

According to the FLRA, "[ilt is well established that the StaKUtory 
standard in deciding the negotiability of a proposal is not whether 
the union's proposal would result in an undesirable or unreasonable 
delay so as to negate the exercise of a management right, rather, the 
standard IS whether adoption of the proposal will prevent the agen- 
cy from acting at  

The D.C. Circuit adhered to the "acting-at-all'' test since its incep- 
tion. The court noted that the "acting at  all standard is a reasonable 
and natural comtruction af the statutory language."234 However, a 
recent by the DC. Circuit [evened the FLRA concerning 
a union's proposal that would have required the activity to postpone 
implementing a new inspection procedure pendlng a six-month study 
by the union KO evaluate the impact of the test on bargaining unit 
employees. The court stated: 

The Union's hold in abeyance proposal h not directed at  how 
the agency will implement its program; it would serve rather 
to place an the bargaining table the agency's decision as to when 
to implement its new program. A decision regarding the timing 
of a prowam's implementation, however, is part and parcel of 
the reserved management nght to determine the means by 
which an agency's work will be pelformed. It is a substantive, 
and not at  ail a procedural decision, as such It IS reserved by 
statute to agency management unfettered by collective bargain- 
ing 

Again, a wnpie request by the union (requesting B stay of adverse 
action) became entangled in the sticky procedural web that Congress 
created to resolve such disputes. 

'"2 F L  R h at 155 
'"Id 
zp'Srs Depanmenl of Defense v F L U .  650 F.2d 1140 ( D C  10811 
.%S CulUlmr Sewlees Y FLRA. 864 F2d 1414 (DC lB8Sj 
*d'ld B I  1410 
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The conpessional limitations imposed on collective bargaining 
coupled with the congressionalintent to broaden the scope of nego~  
tiations made federal sector collective bargaining complicated 
technical, and often unpredictable. Furthermore, because of the re- 
quirement of judicial collective bargaining involves many 
layen of review.2as 

Under President's Kennedy's Executive Orderza8 these cases would 
never have reached the D C  Circuit nor the Supreme Court If these 
cases had been decided under Execucive Order 10988, management 
would have informed the unions of its intention not to grant ad- 
ministrative leave after the Thanksgiving holiday or not to grant a 
stay before imposing a penalty. The unions would have provided in- 
put to management regarding management's lntentions Management 
would have carefully considered the union's input ~n light of an ef- 
fective and efficient government and implemented a decision con- 
sistent with the same. 

If the system is to resemble the private sector model as Congress 
envisioned, then the bureaucracy created is essential. The private 
Sectoi model is predicated on an advenarial relationship between 
two equals 240 Congress, in an attempt to equalize the bargaining 
power of the parties in the federal sector, imposed limitations on the 
collective bargaining process and created an independent structure 
to enforce the congressional intent. Unfortunately, these limitations 
have become the focal point of controvemy Managen are holding 
steadfast to what they believe to be t h e r  statutory rights, while 
unions attempt to erode these rights through continuous litigation. 
The result is thousands of houm spent quibbling over the right to 
bargain and time away from doing the public's work 24L 

If employees are secure in their jobs and have the Federal Gavern- 
ment to protect their basic needs, Le., wages and fmge benefits, Con- 
gress's sincere desire that employees' representatives and manage- 
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ment turn their collective attention to improving the efficienw of 
the government was well founded. However, the bureaucracy and 
adversarial relationship created by the statute caused a feud bet- 
ween the parties that has made litigation the norm and not the ex- 
ception. Presently, there are over 400 labor-management relations 
disputes pending before the various circuit courts of appeals. The 
FLRA has about 200 cases pending, and the General Counsel of the 
FLRA has over 1,000 cases pending. Funhemore,  as indicated by 
the Aberdeen case above, various cases reach the Supreme C o ~ r t . ~ * ~  

C. UNEXPECTED RESULTS 
Congress's desire, though well intended, has not produced the 

resuits expected. Congess carefully drafted a statute to  protect the 
rights of the government to manage and at  the same time opened 
the federal sector to  a pnvate sector form of negotiations. In doing 
so, Congress overlooked the key ingredient, the parties' reactions 
Management and unions will naturally interpret the congressional 
intent and the statute to  enhance their self interests, either a t  the 
negotiatmg table or in the administration of their agreement. If the 
evolution of labormanagement relations in the federal Bettor has 
demonstrated anything, it is management's reluctance to concede 
power and the unions' desire for more Managen, under the 
auspice that managers are better trained to determine what 1s best 
for the government, will attempt to hmit the union's intrusmn inlo 
their area of control as much as possible. Unions, an the ather hand, 
will attempt to broaden the scope of negotiations to gain a voice in 
the decisions that affect their memben' working conditions The 
complicated and technical statute created by Congress will be the 
prirnaly tool used to effectuate the parties' individual desires. 

Manipulating the statute to achieve a desired result can best be 
Seen in the training received by both parties. Far managen, though 
there is always a discussion on the purpose of the statute and the 
congressional intent, the primary focus dunng trainins is on manage- 
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ment rights and preservation of those n g h t ~ , ~ ( (  while union members 
are trained to limit management from exercismg Its rights or told 
what to do when management rights are awerted as a bar to negotia- 
t10ns.~'~ The spirit of the statute is maintained by both parties. but 
the method w e n  by Congress t o  further that spirit necessitates con- 
frontation Hence, improving the efficiency of the government 1s 

often not the focus of negotiations as much a~ flexing one's statutory 
muscle This plinc~ple was clearly evident in AFGE v. C.S. A n n g  
Masile Cmmand,Z4B where the FLRA admonished the parties for 
not workmg out a technical defect m a proposal submitted by the 
union that was subsidiary to the basic intent of the prorision that 
both parties had agreed upon The FLRA stated. 

in this regard, the nonnegotmbihty of provisions mhich asslgn 
tasks to particular agency personnel LS established in long- 
standing Authority precedent and should be familiar to union 
and management representatives . Nevertheless the mat- 
ter continues to be a source af negotiability disputes before the 
Authority. 

Local parties should conduct their negotiations in a manner 
which attempts to ensure that provisions will not be dis- 
approved under section i i l l ( c )  based on a deficiency which-. 
as appears to have occurred here-does not go to the heart of 
the matter upon whxh the local parties had reached agreement 
Uman representatives should carefully word their proposals and 
explain them intent to ensure that the assignment defect pre- 
sent m Prov~smn 6 does not arise. Similarly, management rep- 
resentatives should be able to recognize such potential defects 
early in negotiations and to signal their willingness to dlrcuss 
a proposal which ellmmater the assignment defect. 

Effective and efficient labor-management relations 1s fostered 
when agency heads explore alternative, constructive PrOCeSSeE 
which will enable them to avoid disapproval of provisions llke 

"'Wee Labor Relations for Execunres. Training ManuaI!19881 There IS amavemenl 
m the federal sector to have joint training programs The T 1  S Office of Personnel 
Management, Chicago reeon. 18 holding the f i n f  government sponiaredjolnf union- 
management training ~emrnar entitled Building Producrive Labor-Managemem Rela- 
tions A Joint Pmblem &hma hmmaeh me two day seminar IS designed t o  enable 

_i .__. ... .., ...., 
Missile Command. 2: FL R .A ha 14 !IO871 
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Proviaon 6 when the defect in the provision does not appear 
to be central to the provision's basic intent.z41 

Giving employees a voice in the creation of penonnei polices that 
affect their lives in order to improve the efficiency of the govern- 
ment was President Kennedy's orianai intent when he signed Ex- 
ecutive Order 10988. The Executive order has evolved into a 
bureaucratic nightmare that frustrates labor-management relations 
in the federal Sector and inhibits the efficient operation of the Federal 
Government. 

VII. CONCLUSION 
Private industry has realized that an adversarial relationship be- 

tween union and management does not spell success for the cam- 
 pan^.^^^ Major companies are moving away from an antagonist rela- 
tionship to a more cooperative means of Letting the 
employees have a voice in the direction of the company or a share 
of its profits is the new approach to labor-management relations in 
the private sector.2io Quality circlesxb1 and the team concept have 
been introduced with amazing iewitS.lsz 

Examples of the effective use of a quality circie and profit sharing 
are the p r o m m s  Instituted by the Dana Corporation.2'3 In 1982 Dana 
Corporation's Hyca piant in Ashland, Ohio, was losing one million 
dallan a year at its hydraulics cylinder manufacturing facility. There 
were many labor disputes throughout the years over variou~ issues, 
and the labor-management feud was disrupting productivity. 
Management began looking for new ways to save the dying company 
It established voluntary teams (quality circles) of nonmanagement 
and management people that met weekly to find solutions to pro- 
duction and work environment problems The quality clrcle involved 
over one-half of the company's workforce. In addition, Dana Cor- 

1"27 F L  R d at 81-82 
"#Set Depanmenl of Lahar, L S Labor La,+ and the Future of Labor-Management 

Cmperatron, BLMR 113 (Aug 1887). Depanmenr of Labor Caapmfmgfor the Future 
A H e r  Dimension m Labor-Management Relations. BLMR 112 (Feh 18881, DepaK- 
merit of Labor. S Labor Lam and Furure of Labor-Mansnement Coowralion BLMR 
104 (Juri 18881, and Department of Labor, New D i r e c t i k  for Labor and Manage- 
ment BLMR 120 (SUI 1888) 

I l S , A  

s''Ssee Grelner Quality Cimier. 6 Federai Service Labar Relarionr Reiieu 1 (1883) 
'LIFor B dimmion  of Puahfy Circler see Berger & Shores. Qualxy Clrclei Selectlre 

*We g m l l y  rnatenal cited at sum note 248 
Readings (19861 

1E8DepaKment of Labor Labor-Management Cooperafmn Bnef, No 7 (July 1886) 
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poration created a gamshanng plan to allow its employees to share 
in the profits of the company based on month-to-month improve- 
ments in plant productivity. As a result of the quahty circles and the 
gamhanng  plan, the Dana Corporation remains open and 1s turn- 
ing B profit 2 5 A  

The federal sector has always lagged behind Its private sector 
counterpart m the field of labor-management relations, and The 
federal sector lags in the field of cooperative programs as ~ e 1 1 . ~ ~ ~  
There are some cooperative m the Federal Gavernmenr. 
One of the mosr noted programs IS between the IRS and NTEUZC. 
In an effort to counter the adversarial and htigmu relationships that 
developed between the parties, IRS and NTEU entered into several 
successful cooperative arrangements, which included an incentive 
pay progam for data entry employees, a day care program for the 
children of employees, and the joint drafting of reemployment guides 
t o  address potential staffing imbalances and traming needs resulting 
from automation The reparts an these micialives have been 
favorable, and the experiments provide useful models for others in 
the federal sector who w s h  to address similar concerns.2i8 

In order for labor-management cooperative progams in the federal 
sector to be successful, some impedimentszs8 m u t  be overcome F h t .  
the distrust that has developed between management and unions 
over the years must be eliminated This distrust has been brought 
about by management and unions holding steadfast to the rights 
given to them under the statute and by their unwiilmpess to for- 
sake any guaranteed Management and unions must under- 
Stand that the success of labor-management relations depends upon 

s 6 s l d  While the gain sharing and ~ua l l fp  c m l e  programs *ere deemed iucceirful 
the Ashland plant whj unable to ~vemome some of ~ f i  higher costs and the compani 
transferred a subsranrial portion of > t i  busmesa to Orher more COSt-effeCfir~e plant7 

For other companies that haie used the quality circles and gain rhanng approach. 
see Depanmenf of Labor Labor Management Cooperation Bnef. So 12 (Jan 1988) 
(Dayton R K e r  md Light Colporatlon where labor compact whj reached) Department 
of Labor Labor-Management Cooperarlon Bnef, So I5 (Ipril 1888i (Team Concepti 
and Depanmenl of Labor, Labor-\lanagernent Cooperation Bnef KO I !July 19841 
(XEROX used urnon management callahoration t o  cut eo~rd ulthout layoffs) 

'+See Hobgood m m  note 19 at 48-50 
*~~Depanmenf of Labor, D S Labor Lax and the Future of Labor-hlanagement 

Cooperation BLhlR 110 (October 188iI [cooperarim at YIS.4 Levis Research Center 
caoperatmn ~t the Forerr Senice USDA and cooperrtion st Keeiler Air Force Base) 
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both parties working together as a team.2ez This means that each 
party must be willing to relinquish rights given to them under the 
CSRA if they truly want to mprove the efficiency of the government. 

Second, the employees and their representative must be assured 
that the cooperative pmgram will not result in the loss of employ- 
ment because of the efficient running of the government This 
pmbiem relates to the trust factor stated above. Employees must t m t  
that their emplayen wffl not forget their efforts to imprave the effi- 
cient operation of the government when jobs cease to exist due to 
employees' efforts 

Third, managem as well as unions must be willing to abdicate some 
authority without the fear of losing c ~ n t r a l . ~ ~ ~  This will entail a new 
way of approaching labor-management relations for bath parties. The 
parties wffl have to appmach the bargainrng table with a cooperative 
attitude instead of the antagarustic attitude that has penisted in 
labor-management relations for a long time. lb a c q u k  such attitudes 
the parties should establish joint planning and training sessions and 
other occasional meetin@ between them to help alleviate any ten- 
sion between the parties 

Fourth, the laws must be changed to faster a cooperative rather 
than an adversarial form of labor-management relations. As noted 
above the statute has delineated rights belonging to both parties and 
restrictions an what is and is not negotiable. delineation of nghts 
has caused both parties to become The law must be 
changed to establish a procedure that both management and unions 
Hill follow to resolve concerns over conditions of employnent These 
procedures should pmvide far equal access by both management and 
union representatives, with final review and resolution by a local 
joint committee composed of management and union officials. 

The laws must also be changed to allow the parties more flexlbili- 
ty to negotiate on a variety of issues. These issues include aU wages 

'"SPS Grelner, a p m  note 250. at 54, where, when talking about the beneflli of 
W & t Y  cueler. he stated that "lwllth B quhlfy cmle pro- you can develop leader- 
ship nor Only af 6uypervim~s. but of the circle pMlclpants The quality c m l e  concept 
LnsPlreS more efflclent teamwork. pmmofeijob involvement, mdlncreases employees' 
mOIlvafiO" 

"88SSee Hobgood. Npro note 18, at 48, slating that wfh B noo-defense shnnking 
budger, the LmpaCf on job xcunry IS panlcularly difficult to deal with m the public 
sector Improved pmductmty poses a ~ ~ l i t i c s l  mue of job 10s to me u n m  

*a<ld at 48 
*'bDepattment of Labor, supra note 256 
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and fringe benefits Allowing the parties to negotiate on these issues 
would @ve the cooperative made of negotiations a chance to t h m e  
m the Federal Government 

In addition, the CSRA would have to be changed to allow manage 
ment to negotiate directly with employees The CSRA makes it an 
unfair labor practice for management to bypass the union and 
negotiate directlg with bargaining unit employees.267 The only way 
cooperative programs will work in the federal sector IS for manage- 
ment and employees or employees' representatib-es to bargain over 
caoperaave methods.zisThe laws must change to allow management 
to deal directly with employees. with or without union participation. 
or management and union must improve their communication to en- 
sure unlawful bypass IS avoided. 

The cooperative method of labor-management relations gives the 
employees a toice in the personnel poiices and practices that affect 
their lives. At the same time, this method will focus the energy of 
management and union on the issue of improving the efficiency of 
the government rather than on fighting for a bigger dice of the 
negotiating pie. Employees would have a stake ~n the outcome of the 
cooperative progams and would put forth greater effort to ensure 
the programs success. T h ~ s  method of labor-management relations 
1s far better than a labor-management relations program predicated 
on adversity28o 

Employees' m\olvement in the personnel mattem that affect their 
lives has been determined to be essential to the operation of a more 
effective and efficient form of g o ~ e r n m e n t . ~ ' ~  Aniving at thm reahza- 

y urrh bargonlng unlf employees IS called 
ates 

l"Id at 17-38 
"'1 managemen 

unlawful bipess 
Far the purpose of thls chapter ~f shall be Bn unfalr labor plaetlce for an 
agenq-(l)  fa interfere with reition, or coerce an5 emploiee in the exer~me 
b> the emp1la)ee of any nght under thlr Chapter (5) to refuse to COnSYlt 
or negotiate ingood faithwith alabororganlzanon anrequired bythischapter 

See Defenv hastier Agenc) and Laborers lnternational, c e  Sa 9-CA-2024 (1883). 
4U Deelilon Repons where an Admlnlrrratlre Laa Judge (AU)  held that manage- 
ment unlawfully bypassed the union uhen ~f unilaterally implemented a w a h l )  C L ~  
d e  The AW Staled that the 'quallfi circle unlaxfully mtrudes lnlO the Unlnn's pro- 
vince to solicit and resohe emp1o)ee complrunt~' and concluded the quaby  circle 
whj nothing more than an attempt by the agency t o  banal" wlth the employees See 
aiso nepsnmenr of Labor mpro note 266 

"#See g e m a l l y  Department of the Uaiy Pearl Harbor hard Shrpyud and Haxall 
Federal Employeeei Metal 'bade Council 0 A L J 50 87 041 (Mar 20 1987) 

"DSer E Haghurg 8: \I Le\lne mnra note I and Harr SUPm note 51 
%See mpm note 186 
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tmn has been a traumatic expenence for some members of the 
government.271 CongTess, having made the decision to open the 
federal doom to collective bargaimg, attempted, through the hits- 
tions placed on collective bargaining, to maximize employee involve- 
ment without curtailing the efficient operations of the govern- 
ment.z72 Unfortunately, the procedures created by Title VI1 of the 
CSRA have only resulted in an adversarial relationship between the 
employees' representatives and management.273 The con@-essional 
intent is sound in principle, but the methods used to implement this 
intent create one result, l i t igat i~n.~" In an attempt to squeeze the 
private sector model of labor-management relations mto the federal 
sector, Congess placed several limitations on the It remov- 
ed certain agencies from the requirements of collective bargaining, 
it exempted management nghts from the scope of collective bargain- 
ing, and it made union proposals nonnegotiable if they conflicted 
with statutes, government-wide rules or regulations, or agency 
regulations for which a compelling need was shown. These restric- 
tions have become the focal point of labor-management relations and 
have caused much litigation over the  preservation of partles' rights. 
The parties to  the collective bargaining process are so busy pratec- 
ting their statutory rights that they forget that these nghts were 
granted for a reason: to improve the effectiveness and efficiency of 
the Federal Government 

The parties must move away from a litiaoui form of iabor- 
management relations to a cooperative mode, where both sldes have 
a stake in the outcome of the bargairung process. Thls method should 
prove (as it did in the private sectorXl6) to  be a better way of mvoiv 
ing employees in labor-management relations and at the same time 
improve the effective and efficient operation of the government. To 
do this several impediments must f int  be overcame, such as the lack 
of trust between the parties, the unwillingmess of management and 
unions to share control, the problems associated with unlawful 
bypass, and a change in the personnel laws to allow creative negotia- 
tions between the parties. However, overcoming these impediments 
will not be as difficult as overcoming the mitial thought that private 
Sector collective bargakug could not be transplanted Into the federal 
sector 
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BOOK REVIEWS 

THE WHISTLEBLOWERS * 
Reviewed by Richard W Vitaris** 

The Whhistleblmuers should really be titled "The Ethical Resisters." 
The authors, Myron and Penina Glazer, call whlstleblowen "ethical 
resisters" because they beheve that whistleblowen are modern day 
hemes committed to the principles of honesty, indimdual responsibili- 
ty, and concern for public good! Their book is a 258 page homage 
to whistleblowen and an attack on government and industry. The 
Glazers beheve that whistleblowmg is an ethial imperative. They ac- 
cuse employerj public and private, of vindictively retaliating against 
"ethical resisters," and they encourage public support far 
whistleblowing 

The not-so-subtle message of The Whistleblowers is that the peo- 
ple who blow the whistle are the "good guys" and management is 
the "bad guys." They wrap their "ethical resisters" in the flag and 
devote a chapter to how whistleblowing is consistent with the 
religious beliefs of principal faiths Ib the authors, whistleblowing 
is the religious, ethical, and patriotic thing to do. They leave no mom 
for a contrary view and delunate such values a loyalty, bemg a team 
player, and the need far a cham of command. 

Thm book IS so one sided and possly unfair to management that 
it loses all credibility by the end of the f in t  chapter, The authors 
rehed heavily upon mterviews of whistleblowen in prepanng the 
book's numerous case studies,2 but they appear to have made little 
or no effort to obtain management's side of the stoly. Even where 
management's contentions were avulable in the public record, The 
Whistleblmvers does not State them. The authon cite nothing that 
detracts from their near god-like portrat  of the whistleblowers 
described m the case studies. 

One example 1.3 t h e c a e  study of Bert Berube, former Regonal Ad- 

'M5mnFkretnGlarer %PeninaMlgdalGlarer lb Wnstkbloueci Pew YorW Ba-nc 
Books, I989 Pages YII. 286 Pnce $19 95 Appendix. sofei Index 

"Labor Caunrelar Fbm McPhenon. Georga 

'M G l a ~ e r 6  P Glazer The U?uJtlehlo-en 4 (1989) [heremafter me UWsdeblowen] 
The authom mtemlewed 64 uhintlehlolvers and their families Id at XII These m 
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ministrator of the General Services Admlrustration (GSA) me 
W'histlebiowers relates that Mr Berube, motivated by his sense of 
nght and wrong and his deeply held reh@ous  belief^,^ made allega- 
tions against the GSA for failure to comply with Office of Manage- 
ment and Budget (OMB) Circular A-lOQ requiring competitive bid- 
ding in ail major systems procurement. The book fails, however, TO 
tell the reader that the Ment Systems Protection Board (MSPB) found 
that Mr. Berube, while pending disciplinary action for on-the-job 
misconduct, attempted to coerce the Admmiscrator into transferring 
him by threatening to wage a campaign against the agency in the 
news media.4 The Giazen' oversight was not due to faulty research. 
because they cite the MSPB decision in t h e r  notes. Tk Whistleblow- 
ers also misleads readen about the findings of the MSPB It quotes 
the MSPB's conclusion that the GSA failed to show "that there were 
sustainable 50unds for dismissal"s but fails to mention that the 
Board sustained two charges of misconduct against Mr. Berube The 
MSPB described the charges as 'exceptionally serious [involving] 
conduct which had been engaged in over a long period of time."6 
The only reason Mr. Bembe's removal WBC. not sustained was because 
the Board did not believe the GSA intended to remove him solely 
on the sustained charges While Mr. Berube may have had mixed 
motives, they were not nearly so altruistic as The Whistleblozcers 
would imply. 

Many of the indiriduais highlighted by % Whistleblowers, such 
as New York City p o k e  officer Frank Selpico who disclosed w-,de- 
spread police corruption, deserve high praise and may well be 
classified as modern heroes. The problem with me Whistleblou,ers 
1s that it does not present an objective analysis of whistieblowmg 
The book does not, far example, discuss the problem of employees 
who attempt to immunize themselves from responsibility for their 
unsatisfactory performance or misconduct by donning the clothes 

'Id at 100 
'Berube > General Services idminlilraflon 30 11 S P R  581 119861 [hereinafter 

Ber i rb  4 The Board held however that Mr Berube could not be disciplined for m&mg 
r h l ~  threal The Board reasoned that the Smng pubhc p h i \  fwonng settlernen~ would 
he dmseried by allowing demands made in serIlemenr discuisloni t o  farm B separate 
h a s  for agency d n a p l m w  a m o n  

'Brrub*I 3 O M S P R  551(1@Sb) 
'Berube I General Seriicer Mmmistratmn. 3 i  U S  PR 418 11988) [hereinafter 

B m b e  til In BBNbs I fhe  Board sustained only a ponlon of the charges The issue 
mBerubllw~whpthertheAdmrnwVatorinrendedtorrmoveMr Berubefmmfederai 
emplagmenf based ~o le lv  on The suntamed charges The XSPB concluded that he did 
not 
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of a whistleblower, even though that problem recently prompted Con- 
5 e s s  to narrow the definition of whistieblower.s 

Whistleblowing is particularly difficult to accept for the Army of- 
ficer 01 career Department of the Army Civilian, because loyalty to 
the nation, the Army, and the orgamzation 1s an rnportant compo- 
nent of the professional Army ethic Miiitary training emphaizes 
the importance of teamwork. To the soldier, going over a superior's 
head is taboo. It is contrary to military procedure and considered 
to be disrespectfui.1° Military professionals b m g  problems to the at- 
tention of their chain of command and, where appropriate, they pur- 
sue other established means of redress?' Unity of command is an im- 
portant principle of warfare, and soldiers are not in the habit of ques- 
tioning their superiors' decisions. The inherent tension between the 
ethic of whstleblowing, espoused by the Glazers, and the values of 
loyalty, teamwork, and the need for a chain of command cannot be 
resolved in a book review. Reaettably, The W h i s t l e b l o w s  failed to 
address this important issue This decidedly unbalanced and in- 
complete treatment of whistleblowing contributes little to the 
literature on this contemporary topic. 

*The recently enacted Whlstleblawer Pl~recrlon Act of IO88 whlle eipandrng 
whutleble'rer pmtecfron m m w  a s s .  has narmwed the defrrunon of a wlustleblower 
Underpnar lawwhmleblowmg wmdefmed = 'drrlosureafmfomailon 
e~dencermamanagement.'  6 C S C  A g 2302(bX8XAXa)(1877 BSupp. 1888) Under 
the mew Act the dlseloJure must endenee 'so= mlsmanagemenl ' to c~nsflrufe 
whlrtleblowlng 5 C S C  A. 4 1213(nXlXB) (Supp. July 1088) 

The Professional A W  Ethic ~ondsfs  of 

whlch 

Loyolly B the Naflon. the Amy,  and your orgaruration 
L h d Y  Obedience and daelplmed pelfomanee despite difficulty or danger 
sSoiossSo?rcr Put the welfare offhe Yatlon and M Q Q ~  accompllrhmenf before 

IWPlU Honest. upnghmers. and an unlrervlng adherence to standards of 
individual welfare. 
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HONORABLE JUSTICE-THE LIFE OF 
OLIVER WENDALL HOLMES * 
Renewed by Colonel Edward L Colby Jr" 

Honorable Justice-me Life of Oliver Wendall Holmes, by Stephen 
M Novick, IS one of two Holmman biographies published this year. 
This work 1s the mare sympathetic of Holmes. !dr Novick portrays 
Holmes as more than mortal-as truly ' A  Yankee irom Olympus" 

Holmes, the soldier, 1s of particular interest to military members 
because of his Civil War service as an miantry officer from April 2 5 ,  
1861 t o  Jul) 17. 1864 He was thrice wounded Balls Bluff, Antietam 
Creek; and Chancellanrllle U'hde he may have become disillusioned 
with the Civil War because of the slaughrer, he maintained a high 
regard for soldiers. those who serve. HIS greatest tribute to military 
service was an address he delivered at  the Harvard University L a a  
School graduation on Memorial Day. 1896. mtitled "The Soldier'i 
f i l th ' '  

But m the midst ofdoubr, in the collapse of creeds, there IS one 
thmg I da not doubt, that no man mho lnes in the Same world 
with most of us can doubt. and that 1s thar the fanh IS true and 
adorable which leads a soldier to throv. ahay  his life In o h e ~  
dience to a blindly accepted dutr in a course which he little 
understands in a plan of campaign of which he has no notion. 
under tactics of which he does not bee the use 

The speech wab heard not on13 at Harvard but also read b) many 
around the nation Some considered It as ajingoistic call to war w t h  
Spain. OTherr including TR Roomel t ,  found it to be a tribute to 
the profession of arm5 

Holmes. the attorney. served as legal scholar practitioner. teacher, 
writer. and t r d  and appellate judge 4 richer life within the law 1% 

difficult to imagine Kmick chromcies this career and the derelap- 
ment of Holrnes~an legal philosophy with accuracy and insight 
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After graduation from Hanard  Law School m 1866 Holmes aiter- 
nately practiced law and edited the Amerncan Law Review. In 1873 
he edited the 12th edition of Kent's Cmnmentaries In 1881 he 
published The C m m o n  Law, actually a series of lectures that he had 
delivered the previous year. In 1882 he left the practice of law to 
teach at Haward Law School. In December 1882 he was appointed 
to  the Supreme Judicial Court of Massachusetts, where he became 
the Chief Justlce in 1899 and served until 1902 

Next. President T.R. Roosereit appointed Holmes to the Supreme 
Court of the Lmted States, where he served from 1902 until 1932 
There he played the role of Great Dissenter, which Navick nicely 
describes. He first assumed this posture i n h c h n e r  D New Yark, 198 
U.S. 45 (1905), where he published what 1s considered by many to 
be the ablest dissent m American law (Far an  interesting analysis 
af the Loch- dissent, see Pasner's Lax' and LiteratuTe (1988) 

Navick provides an insightful examination of Holmes the Justice 
Throughout h1s tenure Holmes stood for freedom of speech and 
thought for the individual He accepted reasonable regulation of 
Society by le@blatures. State or federal, although he probably thought 
some of the regulations to be foolish He was a pillar of the court 
for over thirty years 

Novick spends considerable time on the social actwities and 
associations of Holmes. Once Holmes reached the U.S. Supreme 
Court, he experienced frequent contacts with many people who 
shaped the history of America into the 1960's He was a friend of 
President Theodore Roosevelt. (hovlck does not address the legal 
ethics of this relationship.) His law clerks included Dean Acheson 
and Alger Hiss Those two gentlemen alone contributed volumes to  
our history Other names of importance continually appear. Holmes, 
as Novick ably portrays. was not cloistered. He was socially and in- 
tellectually active within Washington, American, and British socie- 
ty, He was a Justice who mamtained contact with the reallties af life. 

Mr. Novick presents a flattering portrait of Mr Justice Holmes 
honetheless, he presents Holmes the Justice in an honest, forthright 
fashion From Holmes's theories on judicial review of lepslatmn to 
Holmes's telling dissents, Mr. Nowck gives his readers a tour of 
American and constitutional b t o r y  from the Civil War to the Depres- 
sion. 
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HONORBOUND* 
Reviewed by Major Paul F HIil*' 

It is late September 1967. Matthew and Eden Benedict have bare- 
ly tested their new marriage before their Hawaiian PAR has ended 
and this young Marine Corps captain must return to complete his 
thuteen-month tour as an F-4 fighter pilot m Chu La,, South Viet- 
nam. The couple unknowingly bids farewell for five and a half years 
of separate yet slmliar Imprisonment, as Matt endures the hell of non- 
life as a prisoner a t  the notorious Long Moc and Haa Lo camps and 
Eden must cope with the near neglect and uncertainty of her own 
existence as a POW wife 

Honorbound is a chronicle of lore, courage and honor- between 
man and woman, husband and wife, and warrior and homeland. 
Author Laura Taylor deftly det& both mdes of this touching scenario 
through the eyes of the prisoner and the wife in alternating stories 
of the Vietnam prison camps and the Massachusetts and California 
homefront. And in so doing she produces a moT-i-ing present-day 
reminder of the Vietnam War era. 

Matt LS a dedicated young officer, strengthened by the self- 
determination and pride of his Cherokee Indian ancestm. Eden 1s 

a relatively untested child of privilege, yet full of love and ambinon. 
Their brief courtship and marnage nevertheless creates a powerful 
mix that aids in their gowth and survivai. Matt's agony and lanehess 
as a POW are matched by Eden's own challenges and choices 
throughout her vi@ in hope of her husband's return As these lovels 
reunite and begin to rechart their destiny. we are presented With 
a keener appreciation of life, love, and loyalty 

A romance novel" In the Military Lau. RevieuB Laura Tayior, an 
Air Farce daughter and the wife of a lbp Gun Marine Carps aviator, 
conwncmgly demonstrates her undentandmg of the duty, honor, and 
sacrifice that are a part of life far every milltaly family member. The 
author further proves her understanding of the stresses and pressures 
of the Vietnam War, which she serves up in an apolitical. non- 
judgmental manner 

"mylrlor, Laura, Honorbound h e r  York Franklin Wafts, 1986 Price 518 95 Pager 
371 Pubhiher's Address 387 Park Avenue South New, York, N Y  10016 

"Edltor, De\eIopmenl% Dacmne, and Llferature Deputment me Judge Advocate 
General's School (I\lh) 
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Honorbound is dedicated in part to the 2400 military families still 
waiting for news or return of their own members. The book was 
released in September 1988 to coincide with National POW/MIA Day 
Several former Vietnam POW'S and support gmups offer tePtimonialS 
and praise for the vividness of this fictional account. If you, too, 
believe that bad dreams can turn good or that true lave conquers 
all, Howrbound present8 some romantic yet relevant reading for both 
the service member and spouse. 
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By Order of the Secretary of the Army 

CARLE \‘LON0 
General, United States Army 
Chief of Staff 

Official. 

WILLIAM J MEEHAS I1 
Brigadier General. Lnited States Arm? 
The Adjutant General 

U S. GOVERNMENT PRINTING OFFICE:  YE 281 ab2 ooooi 
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