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PREFACE

The Military Law Review is designed to provide a medium for
those interested in the field of military law to share the product
of their experience and research with their fellow lawyers. Articles
should be of direct concern and import in this area of scholarship,
and preference will be given to those articles having lasting value
as reference material for the military lawyer,

The Military Law Review does not purport to promulgate De-
partment of the Army policy or to be in any sense directory. The
opinions reflected in each article are those of the author and do not
necessarily reflect the views of The Judge Advocate General or the
Department of the Army.

Articles, comments, and notes should be submitted in duplicate
to the Editor, Miitary Law Review, The Judge Advocate General's
School, U.8. Army, Charlottesville, Virginia. Footnotes should be
set out on pages separate from the text and follow the manner of
citation in the Harvard Blue Book.

This Review may be cited as Mil, L. Rev., April 1962 (DA Pam
27-100-16, 1 April 62) (number of page).

For sale by the Superintendent of Documents, United States
Government Printing Office, Washington 25, D.C., Price: $.75
(single copy). Subscription price: $2.50 a year; $.75 additional
for foreign mailing.
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DISCHARGE AND DISMISSAL AS PUNISHMENT IN
THE ARMED FORCES *
BY CAPTAIN RICHARD J. BEDNAR**

I. INTRODUCTION

This article is concerned with two rather narrow facets of a
rather broad subject. It involves an examination of one form of
punishment (viz, punitive separation from the armed forces) first
as a concept, and particularly from the view of the imprints made
by its employment, and second from the standpoint of the effect
certain United States Court of Military Appeals decisions have had
and may be expected to have on the use and usefulness of punitive
separation as punishment. Accordingly, there is a blending of a
conceptual approach with practical considerations. Essentially,
this work, with respect to the subject concerned, involves an analy-
sis of where we are, where we seem to be going and whether we
ought to continue in that direction or take another tack. Is punitive
separation as a form of punishment in the military sound concep-
tually? Is it an effective form of punishment? These are the two
prime questions to be answered.

To further set the scene, it may be well to mention briefly some
of the matters with which this article is not concerned. Except in-
sofar as is related to the problem of what various forms a punitive
separation may take, it is not within the scope of this work to
consider “administrative” separations from service, Within this
category are discharges resulting from action other than judicial,
e.g., discharges for alcoholism, inaptitude, shirking of duties and
sexual perversion. While it cannot be denied that there are penal
aspects attached to certain administrative discharges, they are ob-
viously beyond the scope here because they result from action of a
non-criminal forum.

Treatment of the subject in this article does not extend to a con-
sideration of the several means by which a punitive discharge may
be changed in form, mitigated or expunged after execution. Hence,

* This article was adapted from a thesis presented to The Judge Advocate
General’s School, U.8. Army, Charlottesville, Virginia, while the author was
a member of the Ninth Career Course, The opinions and conclusions presented
herein are those of the author and do not necessarily represent the view of
The Judge Advocate General’s School or any other governmenta! agency.

** JAGC, U.8. Army; Military Affairs Division, Office of the Judge Ad-

vocate General of the Army, Washington, D.C.; LL.B., 1954, Creighton
University School of Law; Member of the Nebraska Bar.
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MILITARY LAW REVIEW

there is no discussion of what authority the civilian courts may
have in this area or what relief may be granted petitioner by the
Army Discharge Review Board or Army Board for Correction of
Military Records (or similar boards of the sister services). Simi-
larly, it is beyond the scope here to consider the authority of the
service secretaries to substitute an administrative form of dis-
charge for an executed punitive discharge or dismissal pursuant
to Article 74(b), Uniform Code of Military Justice.

Finally, this article is not concerned with parole and clemency as
such. While it is generally difficult to exclude consideration of
problems of parole, clemency, and rehabilitation of criminals from
the general subject of punishments, the narrow aspects of the one
kind of punishment with which this work is concerned permit such
exclusion without affecting completeness.

II. WHAT IS THE NATURE OF THIS PUNISHMENT
A, ABROAD FOCUS ON THE AREA

“To be dishonorably discharged from the service.” It is well
known to the practitioner and critic of military law that these
words,! when uttered by the president of a general court-
martial in pronouncing sentence on an accused, set in motion
a series of mandatory reviews of that sentence within our
system of military justice and, depending on the outcome of such
reviews, may signify loss of important benefits and rights for
the offender to whom they are spoken.? It is also common know-
ledge that such sentence, when approved anad executed, puts an end
to the military service of the individual concerned. But these most
obvious consequences of a punitive discharge are hardly complete
explanations of the fundamental nature of such punishment,

During the hearings on a bill which was later to form the basis
of the Uniform Code of Military Justice,® the widespread concern
over the seriousness of the punitive discharge was quite evident.!
Today, it is generally agreed that in most cases the punitive dis-
charge is the most severe of several usual sentence elements. What
is this thing? How does it punish? Why is it considered a grave
T1As will be d later, the of two other recognized
forms of punitive separation, 7., “dismissal” and “bad-conduct discharge”
are closely parallel with those of the dishonorable discharge.

2 For a summary of these benefits and rights and the effects thereon by
various discharges, see the Appendix. For another recent compilation of
statutes treating incidents of punitive discharge from the service, see Brown,
The Effects of the Punitive Discharge, The JAG Journal, January-February,
1961, at p. 13,

3 Act of 5 May 1950, 64 Stat, 108, codified into positive law, 10 U.S.C.
§§ 801-940 (1958) (hereinafter referred to as the Code or UCMJ and cited
as UCMJ, art. ____

4 See. e.g., Hearings on H.R. 2498 Before the House Armed Services Com-
mittee, 81st Cong., 1st Sess. 631, 691, 697, 839 (1949).
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DISCHARGE AND DISMISSAL

punishment? These are some of the questions which may be
answered by examining the fundamental nature of digcharge and
dismissal as punishment.

To the military practitioner, the red-bound book 5 which invari-
ably is found on or very near his desk is often the best place to
begin inquiry into a particular problem in military justice. In this
instance, the Manual for Courts-Martial is not toc much help.
From it we can learn that a dishonorable discharge 8 “should be
reserved for those who should be separated under conditions of
dishonor, after having been convicted of . . . felonies, or of offenses
of a military nature requiring severe punishment.”” We can also
discover from a reading of the Manual that a bad-conduct dis-
charge ¢ is “less severe” than a dishonorable discharge and “is de-
signed as a punishment for bad conduet rather than a punishment
for serious offenses.”® While the Manual does not define a “dismis-
sal,”’10 the term is often compared to the other forms of punitive
separation authorized for enlisted men, and, by inference, is equa-
ted to a dishonorable discharge.!t Accordingly, in order to gain a
fuller understanding of this punishment, it is necessary to look into
the basis and authority for punitive discharge and dismissal, ana-
lyze certain cases and opinions of writers in the field, examine and
compare its several forms, and scrutinize the consequences of such
punishment.

B. FEDERAL CONSTITUTION AND STATUTES

Most studies in the science of military law may logically trace a
theme from the Constitution of the United States. A consideration
of punitive separations from the Armed Forces is no exception to

£ U.S. Dep't of Defense, Manual for Courts-Martial, United States, 1951
(hereinafter referred to in this article as the Manual or MCM, 1851, and cited
as MCM, 1951, para. -___).

¢ Enlisted men may be punished by a dishonorable discharge only for
certain offenses in violation of the Code. MCM, 1951, para, 127c.

TMCM, 1951, para, T6a(6).

@ The imposition of & bad-conduct discharge is restricted to enlisted men;
its use to effect the punitive separation of officers or warrant officers from the
service is without statutory sanction and neither authorized by regulations
nor permitted by custom of the service. CM 396001, Morlan, 24 CMR 890
(1957),

© MCM, 1951, para. 762(7).

10 AR officer may be punished by dismissel and & warrant officer may be
punished by dishonorable discharge for an offense in violation of the Code.
MCM, 1851, para. 126d; United States v. Bell, 8 USCMA 103, 24 CMR 3
(1957). Dismissal is equivalent to dishonorable discharge. CM 368421, Bal-
linger, 13 OME 465 (1953). As an “inchoate officer,” dismissal is the anly

means ¢ 2 cadet from the service. United
States v. Ellman, 9 e, 549, 26 CMR 320 (1958), Unlike a dishonorable
ot bad-conduct discharge, no certificate is issued in the dismissal of an officer.

11 Insofar as incidents of discharge are concerned, & dismissal is equivalent
to a dishonorable discharge (see the Appendix) .
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MILITARY LAW REVIEW

this general rule. As will be established later, the history of our
military law is much older than the Constitution; however, the
basic source of authority for courts-martial to impose punishment
is found in that document.’? Pursuant to its authority under the
Constitution, Congress has, from time to time, enacted legislation
limiting the kind and amount of and prescribing the procedure for
imposition of court-martial punishment.

On May 5, 1950, Congress enacted the current comprehensive
statute 13 covering the administration of military justice, of which
punishment is but a small part. Generally speaking, the punish-
ments which may be inflicted under the Code are not expressed in
certain terms;4 however, forbidden punishments are specifically
listed.’ Most “‘punitive” articles ¢ of the Code, after defining the
particular offense, declare that the punishment shall be “as a
court-martial may direct.” However, Article 56 provides that what-
ever punishment a court-martial shall impose for an offense “shall
not exceed such limits as the President may prescribe for that
offense.” Pursuant to this authority, the President has established
a Table of Maximum Punishments,” which attempts to list the
ceiling price for every transgression cognizable as a crime by
courts-martial. It is in this table that we find authorized, for cer-
tain offenses, punitive separation from the service, Not long after
its enactment, the United States Court of Military Appeals held
that the power given by the Code to the Chief Executive is not an
illegal delegation by Congress of legislative authority.1

Not all types of courts-martial have jurisdiction to impose puni-
tive discharges and dismissals, notwithstanding that the maximum
punishment authorized for the offense involved may include a puni-
tive separation, Subject to the Table of Maximum Punishments, a
general court-martial has jurisdietion to adjudge any punishment
not forbidden by the Code.** While a special court-martial may not
TS, Const. art, I, § 1, which grants all legislative power to Congress;
art, I, § 8, cl. 14, which gives Congress power to make rules for the govern-
ment and regulation of the land and naval forces; art. II, § 2, ¢l. 1, which
designates the President as Commander-in-Chief of the Army and Navy.

13 Uniform Code Military Justice [CCMJ]. See note 3 supra.

14 See, €.9., UCMJ, art. 18, which provides that general courts-martial may
“ .. adjudge any punishment not forbidden by th[e] Code.” In this regard,
it is to be noted that, in drafting the current Code, the punishments which
may be adjudged have been changed from those “authorized by law or customs
of the service” to those “not forbidden by this code” because the law and
customs of each of the services differ. U.S. Dep't of Defense, Legal and
Legislative Basis, Manual for Courts-Martial, United States, 1951, p. 173,

15 UCMJ, art. 55, “‘Cruel and unusual punishments prohibited,”

18 UCMJ, arts, 77-134,

17 MCM, 1951, para. 127¢, § A

18 United States v. Prescott, 2 USCMA 122,124, 6 CMR 122, 124 (1952).

1 UCMJ, art, 18,
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DISCHARGE AND DISMISSAL

adjudge a dishonorable discharge or dismissal, a bad-conduct dis-
charge may be imposed, provided a complete record of proceedings
and testimony before the court is made.?® Finally, summary
courts-martial may not adjudge any type of punitive separation.2!
The differences in these punishments are discussed later.

C. A QUICK LOOK AT HISTORY

The basis and authority for the imposition of punitive discharges
by courts-martial have roots extending very deep into history. No
doubt the original “punishment” of a punitive discharge was the
dishonor, shame and infamy which attached to individuals who
were 8o discharged. A kind of dishonorable discharge was the an-
cient and well-known punishment of banishment. In order to purge
society of one who threatened the security of the group, exile was
ordered. The custom of ostracism as punishment was well known
even among the ancient Greeks.2? Blackstone referred to banish-
ments as resulting in a “civil death.”2

Special tribunals for the trial of military offenders have existed
at least from the days of the Roman legions,?* and it was an ancient
rule % that only a court-martial could impose a punitive discharge:

The Captain has power in his Company to make two Serjeants, three

Corporals, and five Landpassades; but he cannot by his own suthority

casheer them, whatever their fault may be: that depends on a Council

of War.2s
In the United States, courts-martial have been punishing crimes
committed by military offenders since the adoption of the first
American Articles of War by the Continental Congress in 1775,27
which, in turn, were based primarily on the then existing British
Military Code.2s

Punitive separation was recognized as a form of punishment
for officers as early as the American Articles of War of 1775, Pur-
suant to the American Articles enacted on May 31, 1786 (Article
13), non-commissioned officers and enlisted men could be dishon-
orably discharged by the sentence of a general court-martial2?

20 UCMJ, art. 19,

21 UCMJ, art. 20.

22 Barnes & Teeters, New Horizons in Criminology 839 (2d ed. 1955).

281 Blackstone, Commentaries on the Laws of England 32 (4th ed. Cooley
1899).
2¢ Winthrop, Military Law and Precedents 45 (2d ed. 1920).

25 For a modern-dey exception to this ancient rule, see Pasley, Sentence
First—Verdict Afterwards, 41 Cornell L.Q. 546 (1956),

26 DeGaya, The Art of War 17-32 (English translation from Fr. 1678),
quoted in Mummey, A Brief History of Summary Punishment in the Armies
of the World, 15 Fed. B.J. 286, 298 (1965).

27 Winthrop, Military Law and Precedents 47 (2d ed. 1920).

28 1d. at 21.

29 Id. at 973,
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And even in those early days, a soldier dishonorably disccharged
lost certain military benefits such as travel pay and retained pay,*

It should be noted that originally there were two forms of puni-
tive separation for officers—dismissal and cashiering, The first
form apparently was a bare dishonorable termination of service,
while the second, in addition to a dishonorable separation from the
service, involved a disability to hold public office. Eventually all
distinctions between these two forms of punishment ceased to
exist, and by 1890 cashiering meant the same as dismissal.®! In
the early days of our nation there was no question whether the
character of the punitive separation was appropriately publicized.
For example, Article 4 of the Additional Articles of War of 1775
provided:

In all cases where a commissioned officer is cashiered for cowardice or

fraud, it be added in the punishment that the crime, name, place of abode,

and punish of the deli be i in the papers, in and
about the camp, and of that colony from which the offender came, or
usually resides; after which it shall be deemed scandalous in any officer
to associate with him.
An English writer of the seventeenth century, one Gittins, summed
it up well when he said: “A soldier should fear only God and Dis-
honour.”#

Although it has long been known in the Navy (since 1883), the
bad-conduct discharge is a comparatively new form of punishment
in the Army. It was first established as a proper means of punitive
elimination from this service in 1948, by amendments to the then
existing Articles of War,3¥ Bad-conduct discharges are now au-
thorized punishment for enlisted men in all gervices under the
present Code.®*

D. THE FORMS OF PUNITIVE SEPARATION

The regulations of the Army list five types of discharge which
may be given. They are: dishonorable, bad-conduet, undesirable,
general and honorable. No discharge certificate is issued when an
officer is dismissed from service.®” As will be demonstrated later,
the first two types of discharge are given under sentence of a
court-martial ; the last three listed are given as the result of admin-
istrative action. Accordingly, the concern here is with the first two

30 Winthrop, A Digest of Opinions of the Judge Advocates General of the
Army 301 (1895).

2 Id. at 214

82 Earle, Curious Punishments of Bygone Days 119 (1896).

38 Selective Service Act of 1948, ch. 625, § 210, 62 Stat. 630 (repealed by
Act of 5 May 1950, 64 Stat. 147).

34 See note 8 supra.

35 Army Regs. No, 635-5, para. 4d (Mar. 2, 1960)
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types and with dismissal of officers, which also results from
sentence of court-martial. In general, it may be said that general
and honorable discharges are given under honorable conditions
while the others are given under dishonorable or other-than-
honorable conditions.®* The effects of these characterizations are
discussed later,

1. Dismissel: As was indicated above,’” only a general court-
martial has jurisdiction to impose a dismissal, Dismissal is an ap-
propriate sentence # for an officer only, and is equivalent to a
dishonorable discharge.®® Stated simply, a dismissal is a dis-
honorable expulsion of an officer from the services’ A noted
author in the field has phrased it this way:

... Its effect is to completely separate the officer so sentenced from
the military service, and to restore him to the status of a citizen. He
can re-enter the service only in pursuance of an appointment by the
President with the consent of the Senate.4!

While this type of separation is labeled as “dishonorable,” it seems
that somehow we have lost an appreciation of the ignominious
character once attached to dismissal. With the passing of time, the
use of formal ceremony in connection with a dismissal, such as
the breaking of an officer’s sword, or the cutting off of his shoulder
straps or other insignia, or the drumming out of the camp, has been
eliminated, and the original lasting sting inherent in this punish-
ment, i.e., degradation, loss of reputation and disgrace, has
ceased.?

Today, it seems that dismissal is looked at, not so much from the
aspect of the inherent ignominy involved, as from the material
consequences of the event. With certain minor exceptiong® a
dismissal operates to bar to the recipient all rights under laws
administered by the Veteran’s Administration,* as well as many
benefits administered by the armed services and other federal and

2 See Appendix.

%1 See note 16 supra.

8 An officer may be punished by dismissal for any offense in violation of
the Code. MCM, 1961, para. 126d; United States v. Goodwin, 5 USCMA 647,
18 CMR 271 (1955).

9 JAGA 1950/4075 (Aug.9,1950). See also note 10 supra.

40 See United States v. Bell, 8 USCMA 193, 24 CMR 3 (1957).

41Davis, A Treatise on the Military Law of the United Stetes 166 (2d ed.
rev. 1904).

42 For a description of some of the public humilities once facing an officer
sentenced to dismissal, see Winthrop, Military Law and Precedents 408 (2d
ed. 1920).

4 B.g., National Service Life Insurance.

4438 U.S.C. § 3108 (1958). For a detailed treatment of the effect of puni-
tive discharges on eligibility for veteran's benefits, see Lerner, Effect of
Character of Diacharge and Length of Service om Eligibility to Veterans'
Benefits, Mil. L. Rev., July 1961, p. 121.
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state agencies.#* One can only speculate as to the measure of
stigma attached to a dismissal by prospective employers in private
industry and as to the extent of material “punishment” incurred
by the dismissed job-seeker,

A problem in this area is that there is nothing in the military
sentence structure for officers which is equivalent to the bad-
conduct discharge authorized for enlisted personnel. Hence, for
an officer who has been convicted of an offense involving mere bad-
conduct, a court-martial must either impose no discharge or the
dishonorable-type discharge called dismissal. Or, stating the
problem another way, an officer’s conduct is either honorable or
dishonorable—there is no middle ground.+

2. Dishonorable Discharge: The rule is clear that only a gen-
eral court-martial may adjudge a dishonorable discharge, and,
“being a punishment, it cannot be prescribed by an order.”’s” There
has been one notable exception.# In January 1954, 21 American
prisoners of the Korean War (all enlisted men) refused to be
repatriated. Accordingly, under administrative procedures, the
Army proceeded to drop them from the rolls as deserters. In the
words of one author, here is what then happened:

‘When word of this proposed action reached the Secretary of Defense, the

Honorable Charles E. Wilson, he said that the men should be dishonor-

ably discharged. The Judge Advocate General of the Army advised the

Secretary of the Army that this could not be done except pursuant to

the sentence of a general court-martial. When he learned of this, the

Secretary of Defense requested the opinion of the General Counsel of

the Department of Defense, the Honorable H. Struve Hensel, who said

that it could be done, Secretary Wilson thereupon ordered the Secretary

of the Army to issue dishonorable discharges to the men. He complied.4?
The same writer, in a well-reasoned article, concludes that because
the men were not tried by court-martial the Defense Secretary’s
action was illegal ¢ He is not alone in that conclusion.®!

45 For a graphic illustration of these many benefits and rights which are
affected, the reader’s attention is invited to the Appendix, a chart prepared
in the Military Affairs Division, Office of the Judge Advocate General of the
Army, October 1, 1960.

46 Under the former Article of War 95, eny officer convictzd of “conduct
unbecoming an officer and & gentleman” was automatically sentenced to be
dismissad from service. Under the present Code (Art. 133), the punishment
for this offense is within the discretion of the court, United States v. Down-
ard, 1 USCMA 346, 3 CMR 80 (1952).

41 Davis, A Treatise on the Military Law of the United States 356 (2d ed.
rev, 1904).

4 For a detailed discussion of the legality of this exception, see Pasley,
Sentence First—Verdiot Afterwards, 41 Cornell L. Q. 545 (1956).

45 Id, at 546,

5014, at 547,

81 For example, Justice Felix Frankfurter has beon reported to be of the
opinion that the discharges were illegal because they were given without &
court-martial. The Washington Post, Jan. 15, 1961, p. A8, col. 1.
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DISCHARGE AND DISMISSAL

Insofar as the inherent ignominy and after-service consequences
are concerned, a dishonorable discharge for an enlisted man is
exactly the same as a dismissal for an officer.2 In theory at least,
a person sentenced to dishonorable discharge is “practically an
outcast,”®® and is saddled with a burdensome handicap which fol-
lows him through life.!* Any offense in the military which may
result in a dishonorable discharge bears a heavy load of moral
turpitude and properly may be considered a felony.’* While a dis-
honorable discharge is a severe penalty today, it once was the rule
that such discharge, when based upon conviction of wartime de-
sertion, automatically resulted in the offender losing his United
States nationality.’® Only recently has the Supreme Court of the
United States declared unconstitutional the statute providing for
such loss of nationality 57

3. Bad-Conduct Discharge: This form of punitive separation
may be adjudged by either a general or special court-martial,’® and
is appropriate for enlisted personnel only.?® The bad-conduct dis-
charge is generally regarded as less severe than a dishonorable
discharge; the latter is frequently “mitigated” to the former.
However, a bad-conduct discharge may be adjudged upon convie-
tion of any offense for which dishonorable discharge is author-

52 See Appendix.

53 Holtzoff, Adminisiration of Militery Justice in the United States Army,
22 N.Y.U. Law Q. Rev. 17 (1847},

& See statement of Mr. John J. Finn, Judge Advocate, Dist. of Col. Depart-
ment of the American Legion, Hearings on S. 857 and H.R. 4080 Before o
Subcammittee of the Senate Committee on Armed Services, 8lst Cong., lst
Sess. 195 (1949).

& United States v. Moore, 5 USCMA 687, 18 CMR 311 (1855).

56 66 Stat. 241 (1952), 8 U.S.C. § 1426 (1958).

57 Trop v. Dulles, 366 U.S. 86 (1958),

58 UCMJ, arts. 18 and 19.

9 MCM, 1951, para. 126d.

60 The following remarks from the congressional hearings, in connection
with legislation to adopt the bad-conduct discharge for the A!‘;ny, give some

an,

insight into the intended di between a bad t
discharge: “Mr. Elston Now for the sake of the record, what is the difference
between s bad and a dishonorabl ? General

Hoover, It is & hme hnrd to define. The bad-conduct discharge is, frankly,
taken from the Navy procedure. It is in degree of severity, we think, a step
lower than a dishonorable discharge. . . . It is » lesser punishment, as we
conceive it, then a Its would apply
particularly to the military type of cases, as distinguished from the felony-
type cases. Mr. Elston. Well, for all practical purposes, it is about the same
thing as 8 dishonorable discharge. General Hoover. There isn't a tremendous
smount of difference.”” Hearings on Court-Martial Legislation, Senate Com-
mittee on Armed Services, 80th Cong., 2d Sess. 2025, quoted in JAGJ 1953/
4841 (May 22, 1953).
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ized.®* The Table of Maximum Punishments®2 lists some 21 offenses
for which a bad-conduct but not a dishonorable discharge may be
imposed. Most of these are “military offenses” or common law
erimes not involving moral turpitude. Additionally, an accused
may be punished by a bad-conduct discharge if he is convicted of
two or more offenses, none of which are punishable by a punitive
discharge, or if he has previous convictions of two or more offenses
punishable by a punitive discharge.’? There are some conditions
to this last rule not relevant to the purposes of this article,s

For all the services, but for the Army in particular, a significant
problem exists because of the very different consequences which
may flow from a bad-conduct discharge imposed by a general court-
martial as compared with one adjudged by a special court-martial.
This problem is discussed in Part III, infra. It is sufficient here
to observe that a bad-conduct discharge imposed by a general
court-martial results in a loss of the same federal rights and bene-
fits lost because of dismissal or dishonorable discharge.

4, A Synthesis: To conclude this study in parallels and
differences, discussed in an endeavor to gain an insight into the
essence of punitive separation as punishment, it is well to put
together the important similarities and dissimilarities of the three
types. Perhaps the most significant feature is the fact that the real
punishment which flows from any of the separations adjudged by
a general court-martial is not prescribed by the Code, but is a re-
sult of the adverse treatment ascribed to such discharge by other
laws and by other individuals. The Code merely calls for the char-
acterization of the severance from service. It is for other laws
and for society in general to draw the after-service penalties
which are attached to any form of punitive separation. In this
regard, a punitive separation from the service is not unlike certain
discharges by employers in American industry. The dishonor or
shame experienced by those who are discharged depends upon the
reason for the discharge, the individual's personality and sens-
itivity, and the manner in which he is treated by others following
the discharge.

This particular aspect of the punishment weighs differently on
each individual and is difficult to measure, More easily gauged are

61 MCM, 1951, para. 127¢.

sz MCM, 1951, para. 127c, § A.

6 MCM, 1851, para. 127c, § B; Exec. Order No. 10665, Sep. 28, 1954,
amends this section to permit a dishonorable discharge for three previous
convictions during the yesr next preceding the commission of the instent
offense.

84 For a good ion of P! based on either previous
convictions or multiple offenses, see Pemberton, Punishment of the Guilty:
The Rules and Some of the Problems, Mil. L. Rev., October 1959, pp. 114-17.
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DISCHARGE AND DISMISSAL

the material consequences of the discharge—loss of government
benefits and rights and the certain handicap in obtaining other
desirable employment. Herein, for most, lies the real and lasting
punishment, the real pain for the offense.

The dissimilarities in the three forms of punitive separation lie
in the fact that one (dismissal) is appropriate for officers, the
remaining two for enlisted personnel. The difference in degree
between a bad-conduct and dishonorable discharge seems more ap-
parent than real. In the words of one authority,® the oft-spoken
distinction between a dishonorable and bad-conduct discharge is
“so much double talk.”

III. THE EMPLOYMENT OF DISCHARGE AND
DISMISSAL AS PUNISHMENT

Having established some notions respecting the nature of dis-
charge and dismissal as punishment, it is appropriate to turn
next to the significant problems which arise out of the employment
of such punishment. Not all problem areas are discussed, but only
those which are within the scope of this article and appear to be
most vexing. The important area to be probed here is the use of
punitive separation, particularly from the view of the impressions
recently struck thereon by the heavy—and frequently ill-defined—
blows of the Court of Military Appeals. Rather than attempting
the rather artificial division of these matters into pre-trial, trial
and post-trial groupings, the problems are treated according to
subject matter.

A. A CIRCUMSCRIPTION OF FORMS

Traditionally, there has been a definite distinction between
discharges given as a result of administrative action and dis-
charges imposed as punishment by courts-martial.$ The current
statute establishing this distinction insofar as enlisted personnel
are concerned—statutes similar in language date back to 1776—
appears in title 10, United States Code, section 3811:

(8) A discharge certificate shall be given to each lawfully inducted or
enlisted member of the Army upon his discharge.
(b) No enlisted member of the Army may be discharged before his
term of service expires, except—
(1) as prescribed by the Secretary of the Army;

& Hearings on S. 857 and H.R. 4080 Before a Subcommittee of the Senate
Committes on the Armed Services, 81st Cong., 1st Sess. 249 (1949).

o Snedeker, Military Justice Under the Uniform Code 437, 441, 442 (1953);
Everett, Military Justice in the Armed Forces of the United States 24347
(1966).
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(2) by sentence of a general or special court-martial; or

(3) as otherwise provided by law.57
The authority for separation of regular officers of all of the armed
services is found in title 10, United States Code, section 1161:

(a) No commissioned officer may be dismissed from any armed force

except—
(1) by sentence of & general court-martial;
(2) in commutation of a sentence of a general court-martial; or
(3) in time of war, by order of the President.

(b) [not here pertinent].

Section 1162 of title 10 applies to discharge of reserve officers:

(a) Subject to other provisions of this title, reserve commissioned
officers may be discharged st the pleasure of the President, Other Re-
serves may be discharged under regulations prescribed by the Secretary
concerned.

(b) [not here pertinent].

This authority is subject to title 10, United States Code, section
1163 (a), which provides:

(2) An officer of a reserve component who has at least three years of
service as a commissioned officer may not be separated from that compo-

nent without his consent except under an approved recommendanon of

a board of officers convened by an ai d by the Secreta:

concerned, or by the approved sentence of a ccurt ‘martial, .

This clear distinetion between punitive and admlmstrative dis-
charges extends even to the terms used in characterizing dis-
charges.®® The following terms are uniformly applied by all the
services:

1. Honorable—administrative action only.

2. General—administrative action only.

3. Undesirable—administrative action only.

4. Bad Conduct—general or special court-martial sentence.

5. Dishonorable—general court-martial sentence only.

The Appendix indicates the conditions under which these various
discharges are issued.

If doubt ever existed that there are only three forms of dis-
charge recognized as punitive (dismissal, dishonorable and bad-
conduct), recent opinions of the Court of Military Appeals have
unequivocally obviated that doubt, In 1955, a Navy board of review
was the first appellate body under the Code to proclaim that a
special court-martial was without power to impose an “undesir-
able discharge” and that such sentence was a nullity.®

67 An identical statute exists for the Air Force, viz, 10 U.S.C. § 8811 (19568).
In the Navy, Marines and Cosst Guard, the power to issue administrative
discharges is regarded as & “housekeeping device” dependent not on statute,
but on inherent executive power. For a discussion of this principle, see NCM
5505513, Calkins, 20 CMR 543 (1955).

6 A common policy with respect to administrative discharges was estab-
lished for all services by Dep’t of Defense Directive No, 1332.14 (Jan. 14,

1959).
62 NCM 5505513, Calkins, 20 CMR 543 (1955),
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It was not until November 1960 that the Court of Military
Appeals had occasion tc speak in this area, and then concluded
that there are only two forms of punitive separation for enlisted
men—dishonorable and bad-conduct discharge. The case was
United States v, Phipps.” The accused airman had been tried by
a special court-martial and sentenced to a bad-conduct discharge.
After intermediate appellate authorities affirmed, the Court grant-
ed the accused’s petition for review on the issue of whether it was
correct for trial counsel to have advised the trial court that “the
only punitive discharge which this court by its very nature can
adjudge is a bad conduct discharge.”” In an unanimous opinion
upholding this advice, the Court of Military Appeals observed
that Congress provided for appellate review only in the case of
bad-conduct and dishonorable discharges, “thus according recog-
nition to the fact that only these two methods of separation may be
used in court-martial sentences.””” Additionally, the Court relied
on the fact that, at the time the Code was enacted, courts-martial
of all three of the armed services were limited to dishonorable and
bad-conduct separation from service, and that Congress did no
more than recognize military practice as it existed at that time.™

That case was soon followed by United Stetes v. Bedgood,™
wherein Judge Latimer, in concurring in the result, stated that a
general court-martial could not legally adjudge a general dis-
charge; United States v. Goodman,™ holding that a law officer
was correct in refusing to instruct a court-martial that it might
adjudge an undesirable discharge or a general discharge;
United States v. 0'Neal,” holding that a law officer properly re-
fused to permit a sentence work sheet to be revised to indicate that
permissible penalties included an undesirable or general discharge;
United States v. Plummer,”” wherein the Court held that a con-
vening authority had no power to change a dismissal to an ad-
ministrative discharge; and United States v. Middleton,™ standing
for the proposition that a board of review has no power to direct
an accused’s separation from service by way of an administrative
discharge.

Ag a result of all of these recent cases, it may be said. in sum-

7012 USCMA 14, 30 CMR 14 (1960) .

71 A special court-martial has no jurisdiction to impose a dis-
charge. UCMJ art. 19. This accounts for use of the words thu court by its
very nature.”

72 United States v. Phlpps, 12 USCMA 14, 30 CMR 14 (1960).

72 Id, at 18, 30 CMR at 16,

412 USCMA 16, 30 CMR 16 (1960).

7512 USCMA 25, 30 CMR 25 (1960).

7612 USCMA 63, 30 CMR 63 (1960).

7712 USCMA 18, 30 CMR 18 (1960).
7812 USCMA B4, 30 CMR 54 (1960),

AGO 48708 13




MILITARY LAW REVIEW

mary, that neither a court-martial, a convening authority ner a
board of review may lawfully direct an undesirable or a general
discharge as court-martial punishment. It is the conclusion of the
Court that Congress, in enacting the Uniform Code, did not intend
to expand the traditional forms of punitive separation. Accord-
ingly, the recognized forms of discharge which a court-martial
may adjudge have been clearly circumseribed.

Qught there be additional forms of punitive discharge? Should
the permissible characterizations of court-martial imposed separa-
tion be expanded? Perhaps what those who would expand the
types of punitive separation have been seeking is a vehicle by
which a court-martial can rid the service of an accused who,
although thoroughly unworthy to remain in service, is not deserv-
ing of the permanent stigma inherent in a dishonorable or bad-
conduct discharge. In view of the present law, a court-martial may
be faced with the dilemma of not being permitted to adjudge what
it considers an appropriate form of separation and having, there-
fore, to choose between too much or too little, between the tradi-
ticnal forms of punitive discharge or no discharge at all, In effect,
Congress has declared a minimum sentence in this area, viz: bad-
conduct discharge for enlisted personnel, dismissal for officers.
No similar minimums have been established with respect to con-
finement or forfeiture of pay.

It may be argued that there really is no problem. While a court-
martial is prohibited from adjudging a discharge less gevere in
degree than a bad-conduct discharge, and for that reason may
elect to adjudge no discharge at all, the offender may nevertheless
be separated administratively after trial as an undesirable. How-
ever, it would appear that the commander who uses administrative
procedures in lieu of established judicial machinery violates the
spirit of the Code and flies in the face of the very reason for the
distinction between administrative and judicial discharges. And
does it not seem to be an extreme waste of effort to go through two
long procedures when one may do?

Obviously, to expand the forms of punitive separation would
create inestimable confusion both inside and outside the military
departments. This would be particularly true if the military estab-
lishment were to use the same terms now applied to administrative
separations for punitive discharge. (Unless, of course, the ridicu-
lous measure of doing away with all administrative separations
were taken. This problem is more fully discussed in Part IV,
infra.) If this should oceur, one couldn’t readily determine whether
a former soldier with a “general discharge” had been separated for
2 blameless inaptitude or because of a court-martial conviction for
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a serious crime, To expand the forms of punitive discharge by
using different labels would not only require a vast public re-
education as to what the new forms signified, but would require
new legislation and new regulations for the many state and federal
agencies who determine eligibility for benefits on the basis of the
characterization of discharge made by the military establishment.

The more feasible alternatives, therefore, would be to leave
untouched the law as it is with respect to forms of punitive dis-
charge or to abolish degrees and have only one form of punitive
separation for all. The better solution is extensively treated in
Part IV, infra.

B. THE SPECIAL COURT-MARTIAL BAD-CONDUCT
DISCHARGE

Closely related to the problem of the circumscription of forms
of punitive discharge is the problem resulting from the power of
special courts-martial to impose bad-conduct discharges, It will be
recalled that the Code™ permits both general and special courts-
martial to impose bad-conduct discharges. However, since special
courts-martial have no jurisdiction to impose a bad-conduct dis-
charge “unless a complete record of the proceedings and testimeny
before the court has been made,”®® and since current Army Regula-
tions®! effectively preclude the assignment of a reporter to make
such complete record, it is the rule that, in the Army at least,
such discharges are imposed only by general courts-martial, The
Navy and Air Force have no similar restrictions; special courts-
martial in these services frequently adjudge bad-conduct dis-
charges.

Since legally trained personne] are not required on special
courts-martial (even the president of the court need not be and
usually is not a lawyer), it takes little imagination to guess the
quantity of legal errors and the quality of fairness and justice
afforded an accused before this tribunal in comparison with a
general court-martial. There appear to be several good reasons
why a special court-martial should not have jurisdiction to impose
2 punitive discharge, Specifically:

(1) Unavailability of and lack of requirement for legally trained per-
sonnel as court members or counsel.
(2) Paucity of court reporters,

8 UCMJ, arts. 18 and 19,

# UCMJ, art. 19,

8 Pursuant to Army Regs. No. 22-145 (Feb, 13, 1857), reporters are not

available for special courts-martial without prior approval by The Judge
Advocate General.
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(3) Maximum time of confinement [six months] completed before
appellate review is complete.s?

If a bad-conduct discharge is imposed by a general court-martial,
the offender is ineligible for veteran’s benefits ;# however, if the
discharge is imposed by a special court-martial, eligibility for
veteran’s benefits is dependent upon an adjudication by the Vet-
eran’s Administration.’ If the discharge is determined by them
to have been under conditions other than dishonorables the
offender is entitled to veteran’s benefits. Admittedly, loss of vet-
eran’s benefits is only a part of the punishment which flows from a
punitive discharge ; however, it is a significant part. The inequality,
of course, lies in the fact that mere differences in commanders’
attitude may determine whether a thief or adulterer winds up
tried by and discharged by a special or by a general court-martial,
Another inequality lies in the fact that the Army uses general
courts-martial almost exclusively for trial of those cases likely to
result in sentence to bad-conduct discharge.

The alternative solutions to this problem are fairly obvious.
Congress could change the statutes giving the Veteran’s Adminis-
tration discretion in this area; the services could standardize their
practices; Congress could act to revoke jurisdiction to impose bad-
conduct discharges from special courts-martial or eliminate special
courts-martial or eliminate bad-conduct discharges, The most
recent comprehensive study of military justice in the Army was
conducted by a committee appointed by former Secretary Wilber
M. Brucker and headed by Lieutenant General Herbert B. Powell,
This committee—referred to as the Ad Hoe Committee—submitted
its report on January 18, 1960; it was approved by the Secretary
on October 13, 1960. Among its many farsighted recommenda-
tions was one to eliminate summary and special courts-martial.sé
Adoption of this recommendation would certainly obviate the prob-
lem of unequal treatment described above.

§2 May 1951—May 1952 USCMA and The Judge Advocates General of the
Armed Forces and General Counsel of the Dep't of Treasury Ann. Rep. 4
(hereinafter cited as USCMA and TJAG Ann. Rep.).

& Except for war-risk insurance, Government or National Service Life
Insurance, all benefits to those discharged by general court-martial are barred.
38 U.S.C. § 3108 (1958).

8438 U.S.C. § 101(2) (1958).

5 V.A. Regs. 1012, 88 C.F.R. § 312 (1961), contains = list of the type of
conduct which will be determined to be “under conditions other than dis-
honorable.”

8 U.S. Dep't of Army, Report of The Committee on The Uniform Code of
Military Justice, Good Order and Discipline in the Army 4 (1960) (hereafter
referred to as Ad Hoc Committee Report).
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C. SUSPENSION AND VACATION OF SUSPENDED
DISCHARGES

A court-martial sentence to discharge or dismissal does not
necessarily mean expulsion from the service. Several acts can and
often do occur during review procedures®” to modify or remit such
sentence.

Except for those offenses for which a mandatory punishment is
provided,®® the Code does not appear to prohibit a court-martial
from suspending a discharge or dismissal’® However, a court-
martial i3 not specifically granted power to suspend. The reasons
appear to be that suspension is considered a mitigation of the
penalty,®® and that historically power to mitigate has been closely
linked with the executive power to order into execution, Therefore,
such power is vested only in those reviewing authorities who have
the power to order a sentence into execution.®* Hence, a board of
review does not have authority to suspend.®* Power to suspend a
punitive separation is vested only in the Chief Executive, the
Secretary and the convening authority.s®

In addition to having the power to suspend, a convening author-
ity has a duty to carefully review each sentence and to consider
possible suspension thereof.® While he may not suspend a sen-
tence beyond expiration of the current enlistment or period of
service,® and should not suspend discharge or dismissal ot one

¥ Briefly, the appellate steps are as follows: Before acting on & record of
trial of a case involving & sentence to discharge or dismissal, the officer
exercising general court-martial jurisdiction (reviewing authority) is re-
quired to refer it to his staff judge advocate (UCMJ, arts. 61, 65(b)) who,
in turn, must give the reviewing authority his written opinions and recom-
mendations (UCMJ, art. 61). Following such review, the reviewing authority
is required to take his formal “action” on the sentence (UCMJ, arts. 60, 64).
In every case where the sentence, 23 approved by the reviewing authority in
his setion, extends to dismissal or punitive discharge (or affects a general or
flag officer or extends to desth or confinement for ome year or more), the
record i