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DETERRENCE AND THE THREAT OF FORCE BAN:
DOES THE UN CHARTER PROHIBIT
SOME MILITARY EXERCISES?

MAJOR MATTHEW A. MYERs, SR.1

“The pen is mightier than the sword.”

I. Introduction

With the stroke of a pen, the drafters of the United Nations (UN)
Charter and creators of the United Nations attempted to ban the “threat or
use of force” as a means of resolving disputes between natitmsn
effort to ban waré,however, the drafters used language that arguably bans
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Arts and Sciences; J.D., 1988, University of Virginia School of Law; LL.M., 1999, The
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cuits, and the United States Supreme Court. This article was submitted in partial comple-
tion of the Master of Law requirements of the 47th Judge Advocate Officer Graduate
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2. E.D. HrscH, R. ET AL., THE DicTioNARY OF CULTURAL LITERACY 54 (1988). The
authors interpret this old proverb to mean: “Human history is influenced more by the writ-
ten word than by warfare.ld. In this article the proverb is used to highlight the fact that
diplomacy and legal rules may be more effective than military force.

3. Sedliscussiorinfra Part II.A. TheUN CHARTER, Article 2, paragraph 4, mandates,
in part, the following: “All Members shall refrain in their international relations from the
threat or use of force . .. ."

4. The UN Charter was drafted during World War Il and was focused on preventing
“a third recurrence” of World War. d&arDp SteTTINIUS, CHARTER OF THE UNITED NATIONS,
REPORTTO THE PRESIDENTON THE RESULTS OF THE SAN FRANCISCO CONFERENCES-10 (1945).
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all uses of force and even all threats to use fortfaread and applied lit-
erally, the ban on threats of force might make a United States military exer-
cise illegal when a purpose of the exercise is to threaten, deter, or send a
warning message to another natfoihat message is often underscored

by a demonstration of the United States’ ability to mass forces and project
vast amounts of lethal combat power in a short period of time whenever
and wherever necessdry.

This article explores the meaning of Article 2(4) of the UN Charter
within the context of a military exercise that is designed to influence the
behavior of another nation. The article specifically focuses on the joint
and combined United States military exercise known as “TEAM SPIRIT,”
which took place in South Korea, or the Republic of Korea (ROK), each
year from 1976 to 199%.The timing and scope of this exercise was often
related to efforts by the United States Government to influence North
Korean policymaker8. The article identifies the relevant UN Charter pro-
visions and provides some factual background about why the United States
conducted the TEAM SPIRIT maneuvers in South Korea. The article then
discusses the methods of interpreting international documents, and applies
each of the steps from the various methods of interpretation. After analyz-

4. (continued) During the ratification of the UN Charter, Congressman Bloom, a
member of the House of Representatives and a member of the United States delegation to
the San Francisco Conference, included the following language in his address to his col-
leagues in the House: “Great nations linked together in victorious war are now joined in an
unbreakable chain of unity for the preservation of the peace they have woroh@Rex.

7298 (1945).

5. Seediscussiorinfra Part II.A.

6. There are political and economic reasons for caring about whether international
conduct is legal. As Professor Moore notes, “Americans rightly expect their nation to act
lawfully in international affairs.” din MooRrg, Law AND THE GRENADA Mission 1 (1984).

He observes that perceptions of lawfulness “can assist greatly in modern politico-military
actions” while perceptions of illegality “can be equally harmfud” at 3 n.3. One strong
economic reason for acting lawfully is to avoid an adverse judgment and damages imposed
by the International Court of Justice (ICJ). In 1986, the ICJ ruled in favor of Nicaragua in
its claims against the United States, including violations of Article 2(4), but deferred ruling
on Nicaragua’s demand for more than $370,200,000 in damages. Military and Paramilitary
Activities (Nicar. v. U.S.), 1986 I.C.J. 14, 146-149 (June 27).

7. Aspects of the “U.S. approach” include deterrence by forward deployments and
“the demonstrated will and ability to commit more forces in the event of a crisgsiture
FOR NATIONAL STRATEGIC STUDIES, NATIONAL DEFENSE UNIVERSITY, STRATEGIC ASSESSMENT
FLAsHPOINTSAND ForcE STRUCTURE 237 (1996) [hereinaftersTiTutE FOR NATIONAL STRATE-

GIC STUDIES].

8. As discussednfra, the TEAM SPIRIT exercises were conducted annually from
1976 until 1996, with the exception of the years 1994 and 1966.infranotes 36, 39-42.

9. Sednfra notes 39-40.
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ing the relevant laws, rules, agreements, judicial opinions, practices of
nations, and other considerations, the article reaches conclusions about
whether U.S. military exercises designed, at least in part, to send a warning
message to another nation are prohibited by Article 2(4).

Il. Factual and Legal Background

To determine whether United States military activities in Korea are
legal, it is necessary to identify the relevant law, the reasons the United
States military is in South Korea, and what the U.S. military does there.
This section addresses each of these areas in turn.

A. The Prohibition on Threats or Uses of Force

The UN Charter bans threats of force in Article 2(4): “All Members
shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in
any other manner inconsistent with the Purposes of the United Natfons.”

10. UN GiarTeER art. 2, para 4. The “Purposes of the United Nations” are set forth
in Article 1:

1. To maintain international peace and security, and to that end: to take
effective collective measures for the prevention and removal of threats
to the peace, and for the suppression of acts of aggression or other
breaches of the peace, and to bring about by peaceful means, and in con-
formity with the principles of justice and international law, adjustment or
settlement of international disputes or situations which might lead to a
breach of the peace;

2. To develop friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, and to take
other appropriate measures to strengthen universal peace;

3. To achieve international cooperation in solving international prob-

lems of an economic, social, cultural, or humanitarian character, and in
promoting and encouraging respect for human rights and for fundamen-
tal freedoms for all without distinction as to race, sex, language, or reli-
gion; and

4. To be a center for harmonizing the actions of nations in the attainment
of these common ends.

Id. art. 1.
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States may only resort to threats or uses of force to exercise “individual or
collective self-defensé? pursuant to Article 532 The Charter addresses
other uses of force when authorized by the Security Council in Chapter
VII, 13 Articles 391441 and 426 and in Chapter VIIL” Although there

11. Professor Kelsen refers to “collective self-defense” as “another mistake in the
wording of Article 51.” Hws KeLsen, THE LAw oF THE UNITED NATIONS: A CRITICAL ANAL-
vsis oF ITs FUNDAMENTAL ProBLEMs 915 (1951). He advises that the term should read “col-
lective defense.’ld.

12. UN GiarTeR art. 51. The full text provides the following:

Nothing in the present Charter shall impair the inherent right of individ-
ual or collective self-defense if an armed attack occurs against a Member
of the United Nations, until the Security Council has taken the measures
necessary to maintain international peace and security. Measures taken
by Members in the exercise of this right of self-defense shall be imme-
diately reported to the Security Council and shall not in any way affect
the authority and responsibility of the Security Council under the present
Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.

Id.

13. Chapter VII of the UN Charter is entitled: “Action with Respect to Threats to
the Peace, Breaches of the Peace, and Acts of AggresSeeNichael J. Levitin,The
Law of Force and the Force of Law: Grenada, the Falklands, and Humanitarian Interven-
tion, 27 Harv. INT'L L.J. 621, 629 (1986).

14. UN GiarTer art. 39. If the Security Council deems it necessary, based on its find-
ings, it “shall make recommendations, or decide what measures shall be taken in accor-
dance with Articles 41 and 42, to maintain or restore international peace and setdrity.”

15. UN GiarTeR art. 41. This article lists the following examples of “measures not
involving the use of armed force”: “complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relationsld.

16. UN GuarTER art. 42. Military action is designed “to maintain or restore interna-
tional peace and securityfd. Specific types of military missions are enumerated in the
article: “demonstrations, blockade, and other operations by air, sea, or land forces of the
Members of the United NationsId.

17. Chapter VIII is entitled “Regional Arrangements.” Professor Shachter also
includes two additional authorized uses of force: (1) peacekeeping forces authorized by the
Security Council or General Assembly and deployed pursuant to agreements with the send-
ing states, and (2) joint action by the five permanent members pursuant to Article 106.
Oscar Schachtefyuthorized Uses of Force by the United Nations and Regional Organiza-
tions, in LAw AnD ForceIN THE NEw INTERNATIONAL ORDER 66 (Lori Fisler Damrosh & David
J. Scheffer eds., 1991).
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are numerous defenses to alleged violations of Article 2(4), they are
beyond the scope of this articfe.

The Charter provisions appear to be “absoluti8t.Article 2(4)
apparently banall threats or uses of force, except for individual or collec-
tive “self-defense” and collective actions authorized by the Security Coun-
cil. If Article 2(4) is a complete ban, the TEAM SPIRIT exercises, when
coupled with an intention to send a message, were illegal.

B. The North Korean Threat

According to U.S. defense analysts, North Korea is a threat to the
South because of its strong military and weak ecorf@nihere is a risk
“that the heavily armed North Korean Army on the verge of economic col-
lapse might launch an invasion out of desperatfdn&nalysts agree that
the relative poverty of North Korea is directly related to its efforts to main-
tain one of the largest militaries in the wotfd.

18. Individual or collective self-defense pursuant to Article 51 is the most frequently
asserted defense or justification for an allegedly illegal threat or use of force. Thomas M.
Franck,Who Killed Article 2(4) or Changing Norms Governing the Use of Force by States
64 Awv. J. NT'L L. 809, 823 (1970). There are two reasons for this: (1) it is specifically
addressed in the Charter, and (2) it “permits collective self-defense against an armed attack
unlessa Security Council resolution prohibits itld. Article 51, therefore, reverses, “in
situations of self-defense, the requirement for prior Security Council approval before armed
force is deployed.d. Other defenses include the following: self-help or vindication of a
denied right, humanitarian intervention, counter-intervention, self-determination, just
reprisals, correction of past injustice, anddeeaminimisor prudent and economical excep-
tion. See alsdscar SchachteFhe Right of States to Use Armed Fo&2 McH. L. Rev.

1620 (1984); Romana SadursKayeats of Force82 Av. J. NT'L L. 239 (1988); Anthony
Clark Arendnternational Law and the Recourse to Force: A Shift in Paradi@ih&an.
J. INT'L L. 1, 45-47 (1990).

19. SeeAlberto R. Coll,The Limits of Global Consciousness and Legal Absolutism:
Protecting International Law from Some of its Best Frie@dsHarv. InT'L L.J. 599 (1986).
Professor Coll argues that goals such as prohibiting “force as an instrument of international
relations” are admirable as “aspirational, guiding principles,” but they are not enforceable.
Id. at 599. An attempt to enforce “absolutist interpretations” of Article 2(4) “widen[s] the
gap between law and . . . realityld. at 616.

20. INsTiTuTE FOR NATIONAL STRATEGIC STUDIES, Supranote 7, at 99-100.

21. Id. at 237. Added to the uncertainty and the economic problems is that North
Korea has not had any visible leadership since the death of its “Great Leader,” Kim Il-sung,
in 1994. RBERTSTOREY & DAVID MAsoN, LoNELy PLANET Korea 375 (1997). “Kim Il-sung
died of a heart attack on 8 July [1994] after ruling the North for 46 yehts.”

22. Rop PascHALL, WiTnEss To WAR:  Korea 200 (1997). North Korea only has a
population of approximately 24 million, but it has the fifth largest military in the world with
1.28 million in active service and another 4.7 million in the reserwesuTUTE FOR
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There is also no dispute that North Korea’s economy is in bad $hape.
Their economy has been declining by approximately five per cent each
year since 1992 The UN World Food Program reports that North Korea
cannot feed its people adequatélyForeign investment has declined to
almost zerd® North Korea’s per capita income is only about $900 per
year?’ The contrast with South Korea’s annual incathfareign trade
balance?® and foreign assistantehas created a barrier to reunification
that may only be overcome by wAr.

22. (continued) MrionAL STRATEGIC Srupies, supra note 7, at 100. The North
Korean military is more than twice as large as the military of the Republic of Kosea. P
CHALL, supraat 200. “North Korea has poured resources into the military, heavy industry,
grandiose monuments, and statues of the Great Leader—all at the expense of agriculture and
consumer goods.” 18rRey & Mason, supranote 21, at 379.

23. The nation is practically at subsistence level, food shortages have forced many
citizens to forage “for weeds to make soup,” and energy shortages have forced the closure
of more than half of all factories.T&ey & M ason, supranote 21, at 375, 379.

24. Sorey & Mason, supranote 21, at 375. The decline will continue to have dev-
astating results because “60% of the workforce is in indudtly 4t 379. Only 20% or less
of the workforce are employed in industry in developed western counilies.

25. INsTITUTE FOR NATIONAL STRATEGIC STUDIES, Supranote 7, at 106. The report also
warns that the nation will suffer continued widespread food shortages and malnulilition.
The food shortage is due, in part, to “catastrophic flooding in the summers of 1995 and
1996 [which] ruined grain crops and destroyed prime agricultural land. . TaReS&

Mason, supranote 21, at 379. “Grain rations are reported to have sunk to 200g per person
per day (the UN-set minimum is 500g). . .Id. Information about the level of starvation
came from an insider in 1997. Hwang Jang-yop, North Korea’s “top ideologue,” and the
person in charge of international relations in the North Korean Workers Party sought asy-
lum at the South Korean embassy while he was in Beijidgat 378. Hwang said, “How

can there be a socialist society when [North Korea’'s] people, workers, peasants, and intel-
lectuals are dying of starvationld.

26. Investments and economic assistance from the Soviet Union were drastically
reduced in 1990 when the Soviets established diplomatic and trade relations with South
Korea. Sorey & Mason, supranote 21, at 374. The Republic of China has also curtailed
most of its aid to the North Koreans after establishing diplomatic relations with South
Korea.ld. “Both Russia and China now trade far more with the South than with the North.”
Id. “North Korea, as presently constituted, cannot endure indefinitely without substantial
international aid.” NsTITUTE FOR NATIONAL STRATEGIC STUDIES, supranote 7, at 97.

27. PAscHALL, supranote 22, at 199.

28. According to a 1997 source, the South Koreans, with U.S. assistance, “have
raised their average annual income from practically nothing to $7280.Because of its
strong economy, South Korea is referred to as one of Asia’s “little tigers” or “little drag-
ons.” Sorey & Mason, supranote 21, at 22.

29. “The North’s total annual foreign trade equals less than four days worth of South
Korea’s trade.” $Rrey & Mason, supranote 21, at 379.

30. Congress initially appropriated $200 million for South Korean reconstruction in
August 1953 and later that month announced a long range plan costing $1 billiamk 15 F
& WAGNALL StaNDARD RerERENCEENCYcLOPEDIA 5436 (1970).
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C. United States Military Activities in South Korea

Since the Korean Wa¥, the United States has defended South
Korea®® with a policy of deterrence through forward deployment and
power projectior?* Pursuant to that policy, the United States maintains a
large and lethal military force in South Kor&aAs part of the “power pro-

30. (continued) Additional appropriations were made insubsequent years, including
$250 million in 1961.1d. at 5437. In contrast, the Soviets agreed to spend 1 billion rubles
to restore North Korea, and China cancelled the North Korean war debt and agreed to pro-
vide $300 million worth of aid for four yeardd. In addition to the aid from the United
States for South Korea, the UN Korean Reconstruction Agency spent more than $143 mil-
lion building 6000 homes, 110 irrigation and flood control projects, fully stocked class-
rooms and medical clinics, and factoriad.; see alsdJN Orrice oF PusLIC INFORMATION,
EverymaN’s UNITED NaTions 105-106 (1964).

31. “The growing economic disparity between the two halves has created an increas-
ingly insurmountable obstacle [to reunification].’AsBHALL, supranote 22, at 199. “Just
to bring the economic level of the North to that of the South would cost southerners $40
billion per year for ten years, about one eighth of South Korea’s entire annual economic
output.” Id. Other estimates place the figure at $250 billion in direct governmental aid and
another $1 trillion in private investmentsto8ey & Mason, supranote 21, at 376. North
Korea is in a worse financial condition than the former East Germany eveldva$he
risk of a war of reunification at this time may happen because “the regime would prefer to
go down in flames rather than be peacefully taken over by the South-thus a renewed
Korean War becomes a frightening if still unlikely possibilitid: at 370.

32. The Korean War began on 25 June 1950, when the North Korean Army, equipped
by the Soviet Union, invaded South Korea. 154& WacNALL, supranote 30, at 5438.
Although no “peace treaty” has ever been signed, the war is usually considered to have
ended when the North Korean and United Nations commands signed an armistice on 26
July 1953. 24 Nk & WaGNALL, supranote 30, at 8799; Michael Schumatgrth Korea's
‘Wartime Mobilization’ Belies Hope of Thaw Before Peace Tal#s L Sr. J., Mar. 16,

1998, at A16.

33. The United States “leads both the UN Command and the U.S.-South Korea Com-
bined Forces Command (which handles deterrence and defemsejuTE ForR NATIONAL
STRATEGIC STUDIES, supranote 7, at 105.

34. 1d. at 237. “[T]he U.S. approach is built upon deterrence via . . . substantial U.S.
forces . . . and the demonstrated will and ability to commit more forces in the event of a
crisis [to] provide powerful evidence to the potential aggressors that they would not benefit
from . . . attack.”Id.

35. The United States has 37,000 troops, with “substantial conventional combat
power” stationed in the Republic of Korelal. at 105; Sorey & M ason, supranote 21, at
378. According to the staff judge advocate of the Army’s 2d Infantry Division, which is
the unit on the DMZ, the Division is “the most forward deployed combat ready division in
the United States Army. With armor, mechanized infantry, and air assault battalions, the
Warrior Division is, in our humble opinion, the most powerful division in the Army.” Let-
ter, Headquarters, 2d Infantry Division, Office of the Staff Judge Advocate, subject: Wel-
come Letter (5 Jan. 1999). In addition to the conventional power, the U.S. “nuclear
umbrella” also covers South Koreaustitute FOR NATIONAL STRATEGIC STUDIES, Supranote
7, at 105.
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jection” prong of U.S. policy, the United States conducted the TEAM
SPIRIT military exercise®® The military maneuvers demonstrated our
commitment to the Mutual Defense Tre¥tgnd to the prevention of a sec-
ond Korean Wat#® During the 1990s, the scope and timing of the TEAM
SPIRIT exercise was coupled with political rhetofi¢in an attempt to

36. As noted above, TEAM SPIRIT exercises began in 1976. Caspar W. Weinberger,
More Appeasement—at South Korea's ExpehRseses Oct. 21, 1996, at 35. They have
been held every Spring from 1976 until 1996 with the exception of the years 1994 and 1995.
Id. The exercises were not held those years as an inducement to North Korea to abandon
its nuclear weapon development progrddh. In exchange for the cancellation of the exer-
cises in 1994 and “after a personal visit by former President Jimmy Carter, Kim Il-sung sur-
prised everyone with an announcement that he would freeze North Korea’s nuclear
program.” Sorey & Mason, supranote 21, at 375. The exercises took place again in 1996
after North Korea failed to allow inspections of their nuclear facilitldsat 376.

37. Mutual Defense Treaty, Oct. 1, 1953, U.S.-Korea, 5 U.S.T. 2368 (entered into
force on Nov. 17, 1954). The treaty grants the United States the right to maintain land, sea,
and air forces in South Korea and provides that the United States will provide military assis-
tance to South Korea if there is an “external attack” on South Korean teriidory.

38. The wartime losses in lives and material resources in both North and South Korea
were “incalculable.” 15 bk & WaeNALL, supranote 30, at 5436. There were 1,312,836
South Korean military casualties, including more than 415,000 killed. North Korean mili-
tary casualties were between one and a half and two million. In addition to the military
casualties, millions of civilians throughout the Korean Peninsula were killed, wounded, or
victims of malnutrition and diseaséd. The casualties represent a high percentage of the
total population, which was estimated at 13,000,000 in the North and 30,470,000 in the
South in 1968.1d. at 5429. The population estimates in 1997 were 24,000,000 and
48,000,000, respectively.T&Eey & Mason, supranote 21, at 379. “Virtually every city,
town, and village on the peninsula was damaged; many were almost totally destroyed.” 15
Funk & WaGNALL, supranote 30, at 5436. “Millions of people were left homeless, industry
destroyed, and the countryside devastateddr& & Mason, supranote 21, at 16. Allied
casualty figures vary depending on the source. The above referenced encyclopedia tallies
137,051 U.S. casualties, including 25,604 dead, and 16,532 other allied casualties, includ-
ing 3,094 dead. 15urk & WacNALL, supranote 30, at 5441. The Korea guidebook states,
“Of the UN troops, 37,000 had been killed (mostly Americans) and 120,000 wounded.”
Storey & M asoN, supranote 21, at 16. A third source lists substantially higher allied casu-
alties: “The UN suffered over 500,000 casualties, including 94,000 dead, 33,629 of whom
were Americans. The United States also suffered 103,284 wounded and 5,178 missing or
captured.” RscHALL, supranote 22, at 188. “Seoul had changed hands no less than four
times” during the first year of the warr@&ey & M ason, supranote 21, at 16. In addition,
the UN air force “devastated North Korean supply bases, railroads, bridges, hydroelectric
plants, and industrial centers” in a steady stream of bombing missions while the ground war
was relatively static along what is now the DMZ. 1bi#=& WacGNALL, supranote 30, at
5440.

39. TEAM SPIRIT ‘83 was one month long and involved 70,000 U.S. troops, 36
warships, and 118,000 ROK troops. Michael Wrighinboat Diplomacy Updated for the
1980's: Washington Increases Use of Overseas Military ManeuMeYsTives, Mar. 13,

1983, sec. 4, at 4. In 1991 the scope of the exercise was reduced in exchange for North
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influence the North Korean government to abandon its nuclear weapons
development prograrft, participate in reunification and peace tatkand
comply with international obligatiorfs.

39. (continued) Korea’s promise that it would not seek nuclear weapons and would

allow inspections. Fred C. Ikl&l.S. Folly May Start Another Korean WakaLL Sr. J.,

Oct. 12, 1998, at A18. North Korea broke both promidds.“TEAM SPIRIT could be

sized to create varying degrees of discomfort for North Korea.” David A. Fuldbi8n,
Pressures North Korea to Shed Nuclear WeapémaTion Wk. & Space TecH., Mar. 28,

1994, at 22-23. The exercise can come in three sizes: a Command Post Exercise; a defen-
sive exercise; or an offensive exercise with amphibious landings, armored attacks, and deep
strike operationsid.

40. On 12 March 1993, North Korea announced that it was withdrawing from the
Nuclear Non-Proliferation Treaty (NPT) because of the TEAM SPIRIT exercises. Sue
Chang,Northern Isolationism: What's NexBus. Korea, Apr. 1993, at 23-25. Analysts
say the real reason was to avoid international inspections of its nuclear fadilityresi-
dent Clinton visited the DMZ on 11 July 1993 and announced that “if [North Korea] ever
uses [nuclear weapons] it would be the end of their country.” GwerCHiliton Ends Asia
Trip at Korea's Demilitarized Zone\.Y. Times, July 12, 1993, at A2. “Massive military
exercises” were planned for 1994 “to rattle North leader Kim Il-sung.” Bill PoRat,
tling Kim’'s Cage Newsweek, Apr. 4, 1994, at 36. In 1996, the ROK urged that the exercises
be started again because of North Korea'’s hostile actions (a submarine full of North Korean
commandos beached in South Korea and killed ROK soldiers in a firefight). Weinberger,
supranote 36, at 35.

41. After “the North’s second promise to stop its nuclear weapons program,” the
United States called off the TEAM SPIRIT exercises in 1994. Weinbsig@anote 36,
at 35. What makes the deterrence of North Korea’s nuclear weapons development critical
to U.S. policy-makers is that North Korea has a “propensity for brinkmanship” and has
demonstrated its “willingness to use terror as a weaposiTUTE FOR NATIONAL STRATE-

Gic Stubies, supranote 7, at 101. Defense analysts believe that it is likely that North Korea
will view weapons of mass destruction (nuclear, biological, and chemical weapons) “as
their first choice rather than as weapons of last restdt.at xiii.

42. Kim ll-sung agreed to participate in peace talks in 1994 in exchange for canceling
the TEAM SPIRIT exercises that year. Kim Il-sung died before the peace talks
began. Sorev & Mason, supranote 21, at 375. Although the exercises were cancelled,
the negotiations did not take place because of Kim Il-sung’s death. Weinbemganote
36, at 35. TEAM SPIRIT initially had a limited scope in 1995 to encourage North Korea
to resume talks with the South..S. and South Korea Scale Down Maneuver¥. Tives,

Feb. 13, 1995, at A5. The exercise was subsequently cancelled for the second year in a row.
Weinbergersupranote 36, at 35.

43. North Korea has a history of breaking promises, obligations, and commitments.
Storey & MasoN, supranote 21, at 379. North Korea borrowed more than $8 billion from
European and Japanese bankers for “manufacturing joint ventures in the 1970s, then
abruptly abrogated the contracts, kept the technology, and simply refused to riebay.”
“Most countries [will not] trade with [North Korea] on anything other than a cash or barter
basis.” Id.
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lll. Interpreting the UN Charter

There has been little attention paid to the meaning of “threats of
force,” separate from “uses of force,” as used in the UN Ch#fter.
Although “threats” may be based as expressed or implied military, eco-
nomic, political, or other forms of coercidnthe focus of this article will
be on threats to use military foré®.“Threats” of using military force
might include the following situations in a spectrum ranging from the most
benign to the most aggressive:

(1) the mere fact or political reality that one nation has more mil-
itary might than another natidn;

44. Schachtegupranote 18, at 1625; Sadurslsajpranote 18, at 239-40.

45. A frequently debated issue in international relations is the issue of economic
coercion.See, e.gRichard D. Kearney & Robert E. Daltdre Treaty on Treatie§4 Av.

J. INT'L L. 495, 500 (1970). Many developing nations argue that economic coercion is the
kind of “threat or use of force” that they experience most ofténat 533-34. This issue

is not new. Some of the delegates to the United Nations Conference on International Orga-
nization in San Francisco, California, in 1945 (the “San Francisco Conference”) raised con-
cerns about economic coercion during the drafting of the UN Chartevaain B.
FErReNcz, 1 DEFINING INTERNATIONAL AGGRESSION THE SEARCH FOR WORLD PeEace 38-39

(1975).

46. This restriction is consistent with the opinion of legal scholars who argue that
“the ‘force’ referred to in Art. 2(4) is military force.” Bert V. A. Rélinghe Ban on the
Use of Force and the UN Chartém THe CURRENT LEGAL REGULATION OF THE UsSE oF FORCE
3-4 (A. Cassese ed., 1986).

47. Schachteisupranote 18, at 1625. “The preponderance of military strength in
some states and their political relations with potential target states may justifiably lead to
an inference of a threat of force against the political independence of the targetldtate.”
Some of the limited opposition to the ratification of the UN Charter in the Senate in 1945
revolved around the fear that it gave too much power to the “big five” (the United States,
the Soviet Union, the People’s Republic of China, France, and Great Britain) who would
have veto powers in the Security Council. @h€ Rec. 6983 (1945). Senator Vandenberg
responded to this issue by saying, “I hasten to assert that so far as force is concerned, the
world is at the mercy of Russia, Britain, and the United States, regardless of whether we
form this league or not. Those happen to be the facts of life.at 6983-84. Although
Article 2, paragraph 1, says the Charter is based on the principle of “sovereign equality,”
the Security Counsel veto, in Article 27, paragraph 3, was an acknowledgement of the polit-
ical reality in 1945.1d. at 6984. Throughout history, drastic differences in size and power
between two nations or individuals have provided the basis for humorous and classic sto-
ries, fairy tales, and legends, especially when the story has the unlikely conclusion that the
“little guy” wins. See.e.g, THE Mouse THAT Roarep (Columbia/Tri-Star Pictures 1959)
(summarized by RLINE KaEL, 5001 NeHTs AT THE Movies 392 (1982), as follows: “It's
about a minuscule mythical country that declares war on the United States, expecting to be
quickly defeated and thus eligible for the cash benefits of rehabilitation Samuell 7
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(2) having more military strength than other nations and making
sure that the international community know&it;

(3) having the power and making a general thiat;

(4) concentrating military or naval power near a foreign nation
or foreign military force—the naval battle group movegin;

(5) both concentrating power and warning the target state that
military force will be used, if necessary, in self-defense or
defense of another natiGh:;

(6) conducting large scale joint/combined military exercises
with the intention of influencing the behavior of a potential
adversary in the regiot;and

47. (continued) (David and Goliath)Hd GoLpen CHILDREN's BisLe 230-35 (Rev.
Joseph A. Grispino et al. eds, 1993) (David and GoliattyyHEHAmILTON, MYTHOLOGY,
TimMELESS TALES oF Gobs AND HEROES 159-172 (1942) (Hercules); &8s FaBLEs 42-43
(George Fyler Townsend trans., Int'l Collectors Library 1968) (The Mouse and the Lion).

48. President Theodore Roosevelt, U.S. Commander in Chief from 1901-1909,
“summarized his foreign policy as ‘speak softly and carry a big stickrsdH, supranote
2, at 279. Although he proudly characterized his approach in this “threatening” manner,
history will remember him for his ability to make both peace and threats to use force. He
mediated a war between Russia and Japan, when they were fighting for control of Korea,
and won the Nobel Prize for peace in 1906. @R WAaGNALL, supranote 30, at 5434.
Historians refer to his threats, or “big stick carrying,” as “gunboat diplomacysch
supranote 2, at 317. One of his most famous “threats of force” was his demonstration of
naval power near Colombia to support the independence of Panama from Colombia in 1903
and his prompt efforts to create the Panama Canal thereaften BcCuLLoucH, THE
PatH BETWEEN THE SEAS, THE CREATION OF THE PANAMA CaANAL 350-77 (1977).

49. An example is the U.S. policy of nuclear deterrence, known as “massive retalia-
tion,” announced by Secretary of State John Foster Dulles in B¥a&lWiLLiam W. Kaur-

MAN, THE REQUIREMENTsOF DETERRENCE3 (1954). This policy did not threaten any specific
nation, but was a general threat to any and all future adversaries that the United States may
resort to overwhelming nuclear destruction instead of attempting to match force with force
wherever U.S. interests are threatenked.

50. Aircraft carriers, other warships, and AWACS electronic surveillance airplanes
are often moved to trouble spots in a hurry. Wrighpranote 39, at 4. In his article, Mr.
Wright implied that “gunboat diplomacy” meant worldwide participation in military train-
ing exercises with a secondary purpose of “demonstrating that Washington is both trustwor-
thy and not to be trifled with.Td. But see2 ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS
Law oF THE UNITED StaTES § 905 cmit. g (asserting that “gunboat diplomacy” is clearly pro-
hibited by Article 2(4)).

51. SeeWright, supranote 39, at 4 (warnings to Libya while concentrating warships
and using naval aircraft to contest Libya’s claims to Mediterranean Sea area as territorial
waters).

52. SeeFulghum,supranote 39, at 22. This is the TEAM SPIRIT situation, of
course.
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(7) concentrating power and issuing an ultimatum for yielding to
demands$?

Assumingarguendothat all seven of the situations listed above are
“threats,” the next question is how to determine which of the threats, if any,
are illegal under the UN Charter. Are they all banned by the Charter’s pro-
hibition against “threats of force”? Are any of them banned? At first
glance, the extremes appear to be relatively easy to analyze. The benign
end of the spectrum reflects a fact of life: some nations are more powerful
than other§* The opposite extreme reflects a “blatant and direct threat of
force, used to compel another state to yield territory or make substantial
political concessions (not required by law)” from a weaker adver3ary.
Unfortunately, what at first appears to be an obviously illegal threat may
not be a violation of the UN Charter when looked at more cl6%eBuen
an apparently extreme situation involving a coercive threat to annex all or
part of another nation’s territory is usually accompanied by a claim that the
territory rightfully belongs to the party demanding the terrifdry.

This section reviews the various methods of interpreting international
agreements, and uses each step of the various methods of interpretation to
analyze the TEAM SPIRIT scenario.

53. This was Germany’s approach with portions of Czechoslovakia and Poland prior
WAay To WoRrLp Peace 69-79 (1983). This approach was also depicted in the comics
recently. In a “Beetle Bailey” cartoon, the benefits of a successful, credible threat were
depicted. In frame one Sarge shows Beetle Bailey a television with a scene of physical vio-
lence and says, “This is what I'll do to YOU if you don't get back to work!” In frame two,
Beetle is digging a hole energetically and Sarge says to the reader, “See? TV violence can
actually prevent REAL violence!” Mort WalkeBeetle BaileyKing FEATURES SYNDICATE,

Inc. (Feb. 1, 1999).

54. Schachtesupranote 18, at 1625See supraote 47. The disparity in size may
lead to an inference of a threat. Schaclsigpranote 18, at 1625.

55. Schactersupranote 18, at 1625eeQuincy WRiGHT, A Stupy oF WarR 1326
(1951) (“An aggressor’s success in utilizing threats of violence will stimulate him to utilize
the same methods again.”).

56. The North Korean’s 1950 invasion of South Korea was a clear case of armed
international aggression to the United States, but the Soviets considered it an internal armed
conflict, or civil war, which should not have been intervened in by outside stateseH
McCouBREY & NIGEL D. WHITE, INTERNATIONAL LAw AND ARMED ConrLicT 33 (1992).

57. Schachtesupranote 18, at 1627. Land grabbers almost always claim that the
territory was historically theirs and they are only righting a wrolay. One of the more
ancient claims to righting a territorial wrong arose in 1961 when India sent its troops into
Goa, then administered by Portugal. India claimed that “it was merely moving its troops
into a part of India that had been under illegal domination for 450 yelaks.”
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A. How to Interpret Treaties and Other International Agreements

Among the numerous authorities on the interpretation of international
agreements, international legal jurists and scholars look primarily to deci-
sions of the International Court of Justice (ICJ) and to the Vienna Conven-
tion on the Law of Treaties, or the “Treaty on Treati®¥s.In addition,
international legal experts in the United States also consult the Restate-
ment (Third) of the Foreign Relations Law of the United States and opin-
ions from the United States Supreme Court.

1. ICJ Sources

The Statute of the International Court of Justice created the?ICJ.
The Statute lists “the interpretation of a treaty” as the first item on the list
of international disputes over which the ICJ has jurisdicfom practice,
most of the judgments and advisory opinions of the Permanent Court of
International Justic and the ICJ have been primarily concerned with
interpreting treatie®?

58. Vienna Convention on the Law of Treaties, May 23, 1969, 1155 UNT.S. 331, UN
Doc. A/ICONF. 39/27 (entered into force on January 27, 198@)inted in8 I.L.M. 679
(1969); 63 A1. J. NT'L L. 875 (1969); BrRrRY E. CARTER & PHILLIP R. TRIMBLE, INTERNA-

TIONAL LAw, SetecTeD DocumeNTs AND New DeveLopmenTs 53 (1994). The United States
has not ratified the convention.A&er & TRIMBLE, suprg at 53. For an analysis of this
treaty,seeMaria Frankowskalhe Vienna Convention on the Law of Treaties Before United
States Courts28 \A. J. Nt'L L. 281 (1988); Richard D. Kearney & Robert E. Daltdhe
Treaty on Treaties64 Av. J. NT'L L. 495 (1970).

59. The Statute of the International Court of Justice was drafted at the San Francisco
Conference and was attached to the UN Charter as an annex when the Charter was signed
on 26 June 1945 and favorably considered by the Senate during the advice and consent vote
on 28 July 1945. 91d8ic. Rec. 8189-8190 (1945).

60. Statute of the I.C.J. art. 36, para 2.a., 59 Stat. 1055, T.S. No. 993 [hereinafter
Statute of the ICJ].

61. The Permanent Court of International Justice was established under the League
of Nations and is the predecessor to the current ICJ. EH¢E®F PuBLIC INFORMATION,
supranote 30, at 19. Almost all of the decisions of the Permanent Court of International
Justice dealt with treaty interpretationsik BErscH LAUTERPACHT, THE DEVELOPMENT OF
INTERNATIONAL LAW BY THE INTERNATIONAL CoURT 26 (1958).

62. The vast majority of ICJ opinions also revolved around interpreting treaties.
Nagendra SinghiThe UN and the Development of International LemUJniTED NATIONS,

Divibpep WorLD, THE UN’s RoLES IN INTERNATIONAL ReLATIONS 404-11, 543-48 (app. F)
(Adam Roberts & Benedict Kingsbury eds., 2d ed. 1994); WhNo®or PusLIC INFORMA-
TION, supranote 30, at 395-423.
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Article 38 of the Statute lists the sources of law that the ICJ will apply
in any treaty interpretation or other dispute:

a. international conventions, whether general or particular,
establishing rules expressly recognized by the contesting states;
b. international custom, as evidence of a general practice
accepted as law;

c. the general principles of law recognized by civilized nations;
[and]

d. subject to the provisions of Article 89judicial decisions

and the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of
rules of lanf*

The firstitem on the ICJ's list, “international conventiofificludes
the Treaty on Treaties, discussed belbwhe second item, “international
custom,” refers to rules that are considered customary internatiorfal law
as well as practices that are legally permitted or authorized because of a
widespread acceptance in the international comméhitjhe third item

63. Article 59 of the Statute of the ICJ states, “The decision of the Court has no bind-
ing force except between the parties and in respect of that particular case.” Therefore, ICJ
opinions are never binding authority in any other judicial proceeding.

64. Statute of the IC3upranote 60, art. 38, para. 1.a.-d.

65. “International conventions” bind the states that sign treaties and agreements as
well as states that participate in a widespread international practice with the belief, or
“opinio juris,” that the practice is an obligation of international law. Robert F. Turner,
Nuclear Weapons and the World Court: The ICJ's Advisory Opinion and Its Significance
for U.S. Strategic Doctringn 72 INT'L L. Srubies—U.S. NwaL War CoLL. 315 (Michael N.
Schmitt ed., 1998).

66. Seediscussiorinfra Part 111.A.2.

67. Professor Turner provides a succinct description of this source of law:

[A] consensus has emerged that certain ‘peremptory norms’ of interna-
tional law are of such fundamental importance that they will be imposed
even upon persistent objectors despite their lack of consent. Often iden-
tified by the Latin expressigs cogensthese principles have been so
universally embraced through all major legal systems, and the conse-
quences of their breach are viewed as so objectionable, that the collective
world community basically agreed to impose them on all [s]tates. Clas-
sic examples include the prohibition embodied in Article 2(4) of the UN
Charter prohibiting the aggressive use of military force.

Turner,supranote 65, at 315-16.
68. Deterring aggressors is arguably one such widely accepted practice, based on the
experiences of failing to deter aggressors successfully in the 8386 urman, supra
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on the ICJ list refers to domestic or national I&Whe final source is the
“other” or “miscellaneous” category: nonbinding or persuasive judicial
opinions, treatises, and other legal publications.

2. Treaty on Treaties

The Treaty on Treatié3applies to “treaties between [s]tatés."lt
defines a “treaty” as “an international agreement concluded between
[s]tates in written form and governed by international law. 2. This
treaty is, therefore, another source of interpretation for delving into the
meaning of Article 2(4) of the UN Charter.

The Treaty on Treaties provides that “[a] treaty shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the
terms . . . in their context and in the light of its object and purpGséHis
is obviously an attempt to glean the parties’ intent from the document
itself. In the context of the interpretation of Article 2(4), it means the entire
UN Charter must be reviewed and not just the prohibition on the threat or
use of force and defenses.

In analyzing the “context,” the person interpreting the document
should look at the main text, preamble, annexes, any agreement relating to
the treaty, and any instrument made by one of the parties and accepted by
the other(s) as related to the treftyn addition to the “context,” interpret-
ers may look at any subsequent agreement between the parties relating to
the interpretation, any subsequent practice, and “any relevant rules of
international law applicable to the relations between the parfiespply-
ing this to the Charter interpretation, an analysis of the entire Charter may

68. (continued) note 49, at 28ee infraPart 111.B.8.

69. Seediscussiorninfra Parts 111.A.4., 111.B.6.

70. According to some scholars, the Treaty on Treaties is “the indispensable element
in the conduct of foreign affairs.” Kearney & Dalt@upranote 58, at 495. Even though
the United States is not yet a party to the treaty, the terms of the treaty would apply to the
United States because they are considered to be a restatement of customary rules, “binding
[s]tates regardless of whether they are parties to the Convention.” Frankewsleaote
58, at 286. The United States is a signatory, but the treaty has been pending the Senate’s
advice and consent for ratification since 197.

71. GRTER & TRIMBLE, Supranote 58, art. 1.

72. 1d. art. 2, para. 1.a.

73. 1d. art. 31, para. 1.

74. 1d. art. 31, para. 2, 2(a), 2(b).

75. Id. art. 31, para. 3, 3(a), 3(b), 3(c).
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be combined with an analysis of other international rules on use of%orce
and on the practices of nations since the creation of the United N&tions.

The rules relating to “supplementary means of interpretation” are in
Article 32. This Article states that consideration of “preparatory work on
the treaty,” ortravaux préparatoiresis only permitted if the meaning
would otherwise be “ambiguous or obscure” or would lead “to a result
which is manifestly absurd or unreasonabfe Although the international
standard is tougher than the usual standard in the United States for resort-
ing to legislative history, Article 2(4) is sufficiently ambiguous to allow
consideration of all available sources of interpretation, as discussed
below.®

3. Restatement

The Restatement (Third) of the Foreign Relations Law of the United
State& provides interpretation guidance that is identical in most respects

76. See, e.g General Treaty for the Renunciation of War as an Instrument of
National Policy, Aug. 27, 1928, 46 Stat. 2343, T.S. 796, IV Trenwith 5130, 2 Bevans 732
(entered into force July 24, 1929) (also known as the Kellogg-Briand Pact or the Pact of
Paris),reprinted inFerRencz, supranote 45, at 190-93 [hereinafter Pact of Pagsg also
FEReNcz, supranote 45, at 24-25.

77. Seediscussiorinfra Part 111.B.8

78. GRTER & TRIMBLE, Supranote 58, art. 32. During the drafting of this treaty, only
Hungary and the United States objected to the listing dirtlvaux préparatoiregs sec-
ondary means of interpretation. Kearney & Daltsupranote 58, at 519. The United
States is traditionally “in favor of according great weigttavaux” 1d. Most nations are
opposed to considering preparatory documents, except as a last resort, for the following rea-
sons: (1) something may be found in them to support any intention; (2) states with large,
well-indexed archives would benefit; and (3) states would be reluctant to enter into a treaty
that they did not help negotiatid. States and international tribunals will continue to con-
sider “preparatory work and the circumstances of the conclusion of treaties when faced with
problems of treaty interpretation!d.

79. The language “threats or use of force” appears in Article 52 of the Treaty on
Treaties: “A treaty is void if its conclusion has been procured by the threat or use of force
violating the principles of international law embodied in the Charter of the United Nations.”
For an interpretation of that phrase during the negotiation and drafting of the Treaty on
Treaties, delegates consulted the United Nations Special Committee on Principles of Inter-
national Law concerning Friendly Relations and Cooperation Among States which had
been studying the phrase since 1964. Kearney & Daltqgumanote 58, at 534. The Special
Committee noted that “there was a fundamental difference in opinion as to the meaning of
the words ‘threat or use of force’ in [Article 2(4)] . . . . [T]hose words could be interpreted
as including all forms of pressure exerted by one [s]tate on another [or] just the threat or
use of armed force . . . . (Qquoting the Dutch representative).
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to the Treaty on Treatié$. The only significant difference relates to pre-
paratory works or legislative history. TRestatemerdoes not limit con-
sideration of thd@ravaux préparatoiresbut does mention the Treaty on
Treaties’ limit$? and notes that “some interpreting bodies” are more will-
ing to use the preparatory works than otférsThe Restatemenalso
advises that “[a]greements creating international organizations have a con-
stitutional quality. . . 2* The emphasis in thieestatemenbn looking at

the text “in the light of its object and purpose” and the “subsequent prac-
tice” of the parties is fundamental in the analysis of Article 34).

80. 1 ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §
325 (1987).

81. Restatemeng 325(1) and § 325(2) are substantially the same as the Treaty on
Treaties’ art. 31(1) and art. 31(3), respectively. Comment b to § 325 Blestatement
(defining “context”) is almost identical to art. 31(2) of the Treaty on Treaties. The text of
Restatemerff 325 states the following:

(1) Aninternational agreement is to be interpreted in good faith in accor-
dance with the ordinary meaning to be given to its terms in their context
and in the light of its object and purpose.

(2) Any subsequent agreement between the parties regarding the inter-
pretation of the agreement, and subsequent practice between the parties
in the application of the agreement, are to be taken into account in its
interpretation.

1 ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAw oF THE UNITED StATES § 325.

82. SeediscussiorsupraPart 111.A.2 (the “ordinary meaning” of the text must be
obscure, ambiguous, or unreasonable before one may look to “supplementary means” of
interpretation).

83. “The [Treaty on Treaties’] inhospitality tavauxis not wholly consistent with
the attitude of the [ICJ] and not at all with that of United States courtsestafRmenT
(THIRD) oF THE FoREIGN ReLATIONS LAw oF THE UNITED STATES 8 325, comment e.

84. 1 RsTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §

325, comment d.; David J. Schefféhe Great Debate of the 19808 RiGHT v. MIGHT,
INTERNATIONAL LAw AND THE Use oF Force 12 (Louis Henkin ed., 1989).

85. Section 905(2) of thRestatememgtates the following: “The threat or use of
force in response to a violation of international law is subject to prohibitions on the threat
or use of force in the UN Charter, as well as to Subsection 1 £s2aRRmenT (THIRD) oF
THE FOREIGN RELATIONS LAw oF THE UNITED StATES § 905(2). In the comments, Article 2(4)
is described as a limit on the threat or use of military force, but not economic force. 2
ReSTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED StATES § 905, comment
g. TheRestatemenis somewhat inconsistentin that it allows a state to resort to unspecified
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4. United States Supreme Court Guidance

The United States Constitution empowers federal courts in the United
States to play an active role in interpreting treaties: “the judicial power
shall extend to all cases, in law and equity, arising under this Constitution,
the laws of the United States, and treaties made, or which shall be made,
under their Authority®® The federal courts’ role is also important in liti-
gation involving treaties because the “Constitution, and the laws of the
United States . . . and all treaties . . . shall be the supreme law of th&’land.”
In addition, the United States Supreme Court has established that it is the
duty of the federal courts to “determine what the law?s.”

In the countless number of federal cases that cite to one or more trea-
ties, very specific guidance on treaty interpretation emerges. In a recent
case interpreting an extradition treaty, the Supreme Court noted three
sources to consider: the language of the treaty, the history of negotiation,
and practice under the tre&fyAs with the ICJ and other authorities cited
above, the Supreme Court advises that “[ijn construing a treaty, as in con-
struing a statute, we first look to its terms to determine its meaffing.”

If treaty language is uncertain, ambiguous, or unclear, the Supreme
Court advises analyzing the preparatory documents, including the negoti-

85. (continued) counter-measures (if necessary and proportional) in response to a
violation of an international obligation, but then repeats the UN Charter language (prohib-
iting threats or uses of force). 2RATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE
UniTep StaTes § 905. TheRestatemerdlso notes that the scope of Article 2(4) has “never
been authoritatively resolved,” but then claims that “it is clear that it was designed . . . to
outlaw ‘gunboat diplomacy’ even in response to violations of international law.” 2
ResTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAaw oF THE UNITED STATES § 905, comment
g. The phrase “gunboat diplomacy” is not defined in the Restatement sections, comments,
or Reporters’ Notes.

86. U.S. ©nsr. art. lll, § 2, cl. 1.

87. Id. art. VI, cl. 2.

88. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176-77 (1803).

89. United States v. Machain, 504 U.S. 655, 662-66 (1992). The Court held that an
extradition treaty with Mexico did not deprive a United States District Court of jurisdiction
after U.S. Drug Enforcement Agency personnel abducted a Mexican citizen from Mexico
to stand trial in a U.S. court for the kidnapping and murder of a DEA agent and his pilot.
504 U.S. at 666. The Court advised treaty interpreters to look at “the language of the treaty,
in the context of its history.’ld.

90. Id. at 662 (quoting Maximov v. United States, 373 U.S. 49, 54 (1963)); Sumit-
omo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 180 (1982) (“The clear import of
treaty language controls unless ‘application of the words of the treaty according to their
obvious meaning effects a result inconsistent with the intent or expectations of its signato-
ries.”); United States v. Stuart, 489 U.S. 353, 365 (1989).
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ations, diplomatic correspondence, operation of the treaty, and evidence of
the parties’ construction of key terms, to determine the intention of the par-
ties?! In a 1989 case, the Supreme Court highlighted one source in partic-
ular: “The practice of treaty signatories counts as evidence of the treaty’s
proper interpretation, since their conduct generally evinces their under-
standing of the agreement they sign&d.The practice of the signatories
and the signatories’ original intent are especially important in the analysis
of the UN Charter.

B. Applying the Sources

The remainder of this article analyzes the meaning of Article 2(4) by
applying the following sources of law consistent with the above principles:
text,background to text, intentions of drafters, intentions of decision-mak-
ers during ratification (Congress and President), court opinions (ICJ and
domestic courts), legal scholars, and the practice of natfords dis-
cussed in this section, there are many interpretations of the Article, but
only a few in the context of military maneuvers. The status of military
exercises that “send a message” will emerge from this systematic analysis,
even though the scope of the phrase “threat or use of force” in Article 2(4)
“has been for many years the source of acrimonious delate.”

1. Text

Some legal scholars claim that Article 2(4) is a complete prohibition
on the use of force (except where individual or collective defense under
Article 51 appliesf® The rule appears on its face, however, to be limited
to threats or uses of force “against [(1)] the territorial integrity or [(2)]
political independence of any state, or [(3)] in any manner inconsistent

91. Stuart 489 U.S. at 366-69.

92. Id. at 369.

93. In this article, the single most important source, the text itself, will be considered
first. SeeCarTER & TRIMBLE, supranote 58, art. 31, para. 1; ERATEMENT (THIRD) OF THE
ForeigN ReLATIONS LAaw oF THE UNiTED StaTEs § 325. The remaining sources fall into two
general groups: historical and developing. After an analysis of the text, the historical
sources are analyzed in a chronological order (background to the text, drafters’ intentions,
and then the ratification process). Finally, the developing sources are analyzed in the fol-
lowing order: court decisions, then scholarly writings, and, finally, the practices of nations.

94. CGarTER & TRIMBLE, Supranote 58, at 127.

95. AN BROWNLIE, INTERNATIONAL LAwW AND THE UsE oF ForceBY States 113 (1963);
McCousreY & WHITE, supranote 56, at 24.
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with the Purposes of the United Natio§8.Two types of loopholes appear

to exist. First, the rule appears to only prohibit large-scale uses of force (to
seize and hold territory or overthrow a government, for exarfipl&ec-

ond, the rule appears to allow any use of force that is “consistent” with the
purposes of the UN Chart&.

The “territorial integrity” and “political independence” language
comes from Article 10 of the Covenant of the League of NafidbrRro-
fessor Brownlie claims that this text does not qualify Article 2(4), but
“give[s] more specific guarantees to small [s]taté8.The plain language
of Article 2(4) does not support his position, however. The rule says that
threats or uses of force are prohibited and then spewifiesthey are pro-
hibited1°! As drafted, the rule is like a parking sign that says “No Parking
Between 7 a.m. and 5 p.m.” In this example, parismermitted, just not
during the conditions stated. Such language specifies when something is
prohibited. If the language of the text takes precedence in treaty interpre-
tations, then the ban on the threat or use of force would be seriously lim-
ited. The text clearly states that “threats or uses of force” are only
prohibited if directed at a nation’s territorial integrity or political indepen-
dence or if inconsistent with the United Nations’ purpd$és.

96. UN GiarTER art. 2, para. 4.

97. SeeRdling,supranote 46, at 4; MCousrey & WHITE, supranote 56, at 24-25.

98. See supraote 10 (Purposes of the UN Chartege alsdR6ling,supranote 46,
at 4-5.

99. See infranote 115 (discussing Covenant of the League of Nations art. 10).

100. BrownLIE, Supranote 95, at 267.

101. Professor Roling notes that one writer (Julius Stone) argues that “as a simple
matter of syntax, the structure of Article 2(4) does not produce an unqualified prohibition
of the resort to force, as it would have done if the draftsmen had stopped at the words ‘threat
or use of force.” Roélingsupranote 46, at 4; Schachteypranote 18, at 1625. “The last
twenty-three words contain qualifications. . . . If these words are not redundant, they must
qualify the all-inclusive prohibition against force. Just how far they do qualify the prohi-
bition is difficult to determine from a textual analysis alone.” Schachupranote 18, at
1625.

102. See suprdart Il.A.; LELano M. GoobricH & EpvarRD HAMBRO, CHARTER OF THE
Unitep NATions 104-105 (1949). These commentators discuss the chaos that the “territorial
integrity or political independence” clarification/qualification language could have on the
relations of nations. They expressed a hope (in 1949) that the international community
would ignore the poor syntax and give effect to the intent of the change (to protect
weaker nations) and to the spirit and intent of the ChdderTheir hope has been realized
so far.
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As obvious as the foregoing argument appears to be, th& Kl
most legal scholars look to the full text of the UN Chafi&historical
development of the Charter, and the intentions of the dréfitdes the
meaning of Article 2(4° As a minimum, however, the language is suf-
ficiently ambiguous?’ obscuré®®and likely to lead to an absurd or unrea-
sonable result to justify resort to all available sources of interpretation,
including “the preparatory work of the treaty and the circumstances of its
conclusion. 99

103. The United Kingdom unsuccessfully argued this interpretation of Article
2(4)during the Corfu Channel CasgeeCorfu Channel (U.K. v. Alb.), 1949 1.C.J. 4 (Apr.

9) (Judgment on Merits). In that case, Albania asserted its sovereignty over the channel and
mined it to prevent the free navigation by others. The United Kingdom claimed that the
channel was an international body and entered the channel to remove the mines. In the dis-
pute that followed, the United Kingdom argued that it “had threatened neither the ‘territo-
rial integrity’ nor the ‘political independence’ of Albania, and hence [its conduct] was not
unlawful.” Roling,supranote 46, at 3-4. The ICJ held that the United Kingdom violated
Article 2(4). PRosaLyN HigGINs, THE DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE

PouimicaL OrGANs oF THE UNITED NATIONS 216-17 (1963).

104. SeeUN CHarTeR art. | (Purposes); Chapter IV (The General Assembly); Chap-
ter V (The Security Council); Chapter VI (Pacific Settlement of Disputes); and Chapter VII
(Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggres-
sion).

105. The counter-argument may be summed up as follows: “[SJuch arguments
would destroy, at the outset, the foundation upon which the whole post-1945 order was to
be built.” McCousrey & WHITE, supranote 56, at 25.

106. BrownLIE, supranote 95, at 267; Rélingupranote 46, at 4. During the ratifi-
cation process, Senator Connolly encouraged an analysis of the Charter by considering the
entire document, and not just bits and pieces. He said, “The Charter must be judged not in
its dissected parts, not in its dismembered and mutilated clauses and phrases, but it must be
judged as an integrated body, complete in its organs and functions.bng@1Rec. 6877
(1945).

107. Louis HenkinUse of Force: Law and U.S. Polidy RIGHT v. MIGHT, INTERNA-

TIONAL LAw AaND THE UsE oF Force 39 (1989).
108. Professor Stone made the following comment about the clarity of Article 2(4):

It would surely be a massive inadvertence to many sharp and complex
legal controversies surrounding article 2(4) and its relation to other arti-
cles of the Charter to suggest that the exact scope of article 2(4) itself . .
.isin any sense ‘clear-cut.’” It would indeed be sanguine to regard it as
anything short of very obscure.

Julius StoneDe Victoribus Victis: The International Law Commission and Imposed Trea-
ties of Peace8 Va. J. N1'L L. 356, 369 (1968).

109. GRTER & TRIMBLE, supranote 58, art. 32; 1 ®®TATEMENT (THIRD) OF THE FOR-
EIGN RELATIONS LAw oF THE UNITED STATES § 325 comment e.
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2. Background to Text

Until 1914, war was considered an inherent right of a sovereign
nation!'® “Threats of force” would have fallen into a legal category called
“hostile measures short of war,” which included all threats or uses of mil-
itary force up to declared whl

During and immediately after World Wat' states were more con-
cerned about the use of for€€. That concern was manifested in the draft-
ing of the Covenant of the League of Nations and creation of the League
of Nations!'* The Covenant did not outlaw or prohibit the “threat or use
of force,” but did make aggression, threats of aggresstamar, or threat
of war'® a matter of concern for all members and “created a presumption
against the legality of war as a means of self-h&{p.”

110. BrownLIE, supranote 95, at 41.

111. Id.

112. From 1914-1918, there were 37 million military casualties and 13 million
deaths (counting all military and civilians)TeSTinius, supranote 4, at 9. A second source
lists 20 million military and civilian deaths due to war, 20 million more wounded, and
another 20 million dead from epidemic and faminerekcz supranote 53, at 41.

113. BrownLIE, supranote 95, at 51.

114. The Covenant was drafted during the first four months of 1919 and was adopted
on April 28, 1919. ERencz supranote 45, at 7. “[T]he isolationist United States Senate
refused to give its consent to the Treaty. The failure of the world’s richest and most pow-
erful nation to accept the Covenant or become a Member of the League was bound to
destroy the possibility of the League ever becoming an effective instrumentality for world
peace.”ld. at 9-10.

115. Article 10 of the Covenant of the League of Nations uses language that later
appears in Article 2(4) of the UN Charter: “The Members of the League undertake to
respect and preserve as against external aggression the territorial integrity and existing
political independence of all Members of the League. In case of any such aggression or in
case of any threat or danger of such aggression the Council shall advise upon the means by
which this obligation shall be fulfilled.” &/enanT oF THE LEAGUE oF NaTions art. 10,
reprinted inFerReNcz, supranote 45, at 61-63.

116. Article 11 of the Covenant states, “Any war or threat of war . . . is hereby
declared a matter of concern to the whole League, and the League shall take any action that
may be deemed wise and effectual to safeguard the peace of nati@vsNaANG oF THE
Leacue oF NaTions art. 11 reprinted inFerencz, supranote 45, at 63-64.

117. BrownLg, supranote 95, at 56-57. War continued to be a viable alternative for
states, but states had to either submit their disputes to arbitration, judicial settlement or the
Council for resolution prior to resorting to warowenANT oF THE LEAGUE oF NATIONS arts.

12, 13, 15reprinted inFerRencz, supranote 45, at 64-65. Failure to follow the League pro-
cedures would be deemed to be an act of war against all of the membe@rsanC oF THE
Leacue oF NaTIONs art. 16,reprinted inFErRencz supranote 45, at 65-66.
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The first attempt to actually prohibit or outlaw war was the Kellogg-
Briand Pact or Pact of Paf¥ which is still in force today*® The Pact
and the UN Charter are the primary sources of the norm limiting resort to
force by state$?° Unlike the UN Charter, however, the Pact did not
expressly prohibit threats to use foféé.Before 1945, “there was no cus-
tomary international prohibition on the unilateral resort to force. If the cir-
cumstances warranted it, . . . states reserved the right to resort to'férce.”

The history of the text of the UN Charter began with the Atlantic
Charter, a joint statement by President Franklin D. Roosevelt and Prime
Minister Winston Churchill in which they “envisioned a peace afford[ing]
to all peoples security from aggressidi®” The “freedom from aggres-
sion” theme was an echo reverberating since the mid-1¢3@sfocal
point for the creation of the wartime alliant®@,and the catalyst for the
creation of an organization to maintain or restore p&¥ce.

118. See supraote 76. The Pact of Paris is only three short articles. Nations signing
the Pact of Paris renounced recourse to war as an instrument of national policy and pledged
to only use pacific means to resolve international disputes or conflicts. Pact ofiaas,
note 76, at art. | and Il. “It was eventually ratified by almost all of the countries of the
world.” Ferencz supranote 45, at 25.

119. BrownLIE, supranote 95, at 75.

120. Id. at 91.

121. Id. at 364. Professor Brownlie notes, however, that the Pact of Paris may
address some threats of force. He wrote that “a threat to resort to war for political motives
would seem to be a[n] [illegal] ‘recourse to war for the solution of international controver-
sies’ and ‘as an instrument of national policyid.

122. W. Michael ReismaiGoercion and Self-Determination: Construing Charter
Article 2(4) 78 Av. J. NT'L L. 642, 642 (1984).

123. 24 bnk & WaGNALL, supranote 30, at 8796. They issued their joint statement
in August 1941.1d.; Ferencz, supranote 45, at 371; @boricH & Hamero, supranote 102,
at 4.

124. Aggressions during that decade included the following: Italy invaded Ethiopia
(1935), Germany reoccupied the Rhineland (1936), Germany and ltaly intervened in the
Spanish Civil War (1936), Japan invaded China (1938), Germany annexed Austria and
demanded portions of Czechoslovakia, Germany invaded Poland (1939), and the Soviet
Union invaded Finland (1939).ekencz supranote 53, at 69-79.

125. On 1 January 1942, “representatives of the twenty-six nations then warring
against the Axis Powers met in Washington, D.C., and formally subscribed to the purposes
and principles enunciated in the Atlantic Charter.” 2dkR& WaGNALL, supranote 30, at
8796. The agreement signed at that meeting was called the “Declaration by the United
Nations.” Id.; McCousrey & WHITE, supranote 56, at 23; GopricH & Hamsro, supranote
102, at 4-5.

126. As is evident from reading the Congressional Record from 1945, the United
States, as a nation, felt guiltyand remorseful for, first, failing to join the League of Nations
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An initial draft of what would evolve into the UN Charter was pre-
pared at Dumbarton Oaks, Washington, B2C The language of what is
now Article 2(4) is the same as the language from the Dumbarton Oaks
proposal until the word “forcet2® During the San Francisco Conference,
the following language was inserted after the word “force”. “against the
territorial integrity or political independence of any state.” This language
was added “at the insistence of the smaller states, worried that the original
draft was not robust enough to protect the weaker states from armed inter-
ventions by the more powerful staté$?”

126. (continued) and then being unable to exercise any influence over the tragic
aggressions that took place in the 1930s. Senator Connally, one of the drafters of the UN
Charter, and the Chairman of the Foreign Relations Committee, was one of many Senators
to raise the specter of the League of Nations during the Charter ratification process:

Strange as it may seem, in view of the practical unanimity of the people
of the United States in support of the Charter, many representatives of
foreign nations are still doubtful as to what the vote on the Charter will
be here in the Senate. They remember 1919. They know how the
League of Nations was slaughtered here on the floor. Can you not still
see the blood on the floor? Can you not see upon the walls the marks of
the conflict that raged here in the Chamber where the League of Nations
was done to death? They fear that that same sentiment may keep the
United States from ratifying this Charter.

91 Gone. Rec. 7954 (1945).

127. Plans for an international organization named the “United Nations” began after
a conference in Moscow and the signing of the “Moscow Declaration,” on 30 October 1942
by representatives from the United States, the Soviet Union, the United Kingdom, and
China. McCougrey & WHITE, supranote 56, at 23; 24urk & WAGNALL, supranote 30, at
8796. In the summer and autumn of 1944, the four signatories met at Dumbarton Oaks,
Washington, D.C., to draft detailed proposals for the new international organization. 24
Funk & WacGNALL, supranote 30, at 8796;08iN F. MurPHY, THE UNITED NATIONS AND THE
ConTRoL OF INTERNATIONAL VioLENCE 11 (1982). The Dumbarton Oaks document formed
the basis of the deliberations at the United Nations Conference in San Francisco, California,
91 Gone. Rec. 7299 (1945), where the UN Charter was drafted from 26 April to 26 June
1945. SetTiNws, supranote 4, at 9; 24Unk & WaGNALL, supranote 30, at 8796; 91dNG.

Rec. 6701, 6874 (1945).

128. “All members . . . shall refrain . . . from the threat or use of force .. ..” UN
CHaRTER art. 2, para. 4; Dumbarton Oaks Proposals Chap. Il, pasae8teTTinus, supra
note 4, at 178, 179 (Appendix A with UN4&rTer and Dumbarton Oaks Proposals side-
by-side).

129. McCousrey & WHITE, supranote 56, at 25. According to the authors, and the
“smaller states” that recommended the additional language, “the phrase was inserted to
strengthen article 2(4), not to weaken id’; GoopricH & Hamsro, supranote 102, at 103-

105.
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The historical context of Article 2(4) gives important clues to its
meaning. First, and foremost, the key concern that motivated the founders
of the United Nations was the prevention of military aggresstbrThe
members of the League of Nations must have been dumbfounded when
Mussolini’s armies attacked Ethiopia or when Mussolini and Hitler used
the killing fields of Spain to train troops and test weapons and tactics.
After the Pact of Paris and the establishment of the League’s conflict res-
olution procedures, the blatant aggressions throughout the 1930s must
have shocked the U.N. architects.

When the aggressions occurred prior to World War I, it became
immediately obvious that the League was powerless to stop them. The
international community needed a policeman or a benevolent gang to stop
the thugs. A necessary prerequisite for the next attempt at an international
organization was the good faith participation of all, or at least most, of the
world’s most powerful nations. The League failed, not just because the
United States did not join, but because the big powers that were members
did not work together. Cooperation of the great powers is the key to the
success of the United Natioh&.

Based on this context, joint military exercises to deter a known
aggressor, as in South Korea, would be praised by the UN Charter drafters,
not condemned. If the exercise participants talk about defense, and not
conguest, the show of force would be consistent with the purposes and
principles of the Chartéf? The fact that U.S. politicians make statements
to encourage the potential aggressor to comply with its international obli-
gations should not change this analysis. Aggression, and not deterrence, is
the scourge to be eliminated by the world community.

130. See supraotes 123-126.

131. Coll,supranote 19, at 608. “No legal interpretation of article 2(4) can ignore”
the importance of international cooperatiold. Professor Coll describes the Charter
arrangement as “Hobbesianld. Professor Lebow noted that “[d]eterrence is based on a
Hobbesian view of the world. . . . [A]lggression occurs when a state perceives the opportu-
nity to get away with it.” RHARD NeED LeBow, BETWEEN PEACE AND WAR, THE NATURE OF
INTERNATIONAL Crisis 883 (1981). When the UN deterrence system fails to work, and deter-
rence is still deemed to be necessary for a state’s survival, then states may be compelled to
exercise deterrence on their owd.

132. See supraote 10 (Purposes of the UN Charter).
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3. Intentions of the Drafters

Although reluctantly considered by the ICJ or other international tri-
bunalst®3the intentions of the drafters is a key method of determining the
meaning of executed documents in the United Statednalysis of leg-
islative histories or preparatory work is often helpful in any treaty interpre-
tation to determine the intentions of the partis.

As noted above, the background documents and drafts of an interna-
tional agreement, treaty or other document are usually referred to as
travauxpréparatoiresor preparatory work. There are two ways to analyze
thetravaux (1) by looking at summaries or commentaries prepared by
participants at the time, or (2) by reviewing the draft documents and notes
prepared during the actual drafting of the Charter. Although the latter
method might yield more specific comments from specific individuals
attending the drafting conference, the task would require the analysis of
more than 3,000,000 pages of t&#. Fortunately, there are a number of
excellent summaries and commentaries about the Charter drafting process
that assist in identifying the intentions of the draftérs.

Secretary of State Stettinius summarized the Charter and the histori-
cal context in which it was drafted in the first eleven pages of his Report

133. See, e.g Kearney & Daltonsupranote 58, at 519. Professor Kelsen does not
believe it is possible to glean the legislative intent or intention of the drafter from “a com-
plex procedure in which many individuals participate, such as . . . the procedure through
which a multilateral treaty is negotiated. . . 'ELKEN, supranote 11, at xiv.

134. SeeUnited States v. Alvarez-Machain, 504 U.S. 655, 666 (1992) (interpreting
a treaty, look at the language of the treaty in the context of its negotiation history).

135. LauTERPACHT, supranote 61, at 27.

136. Representative Charles A. Eaton of New Jersey participated in the United
Nations Conference in San Francisco and summarized the voluminous record prepared in
a speech to the House of Representatives on 6 July 1945:

While the Dumbarton Oaks proposals . . . formed the basis of our delib-
erations, there were some 700 pages of amendments proposed, supported
by 800,000 documents. There were written during the Conference
3,000,000 pages of official documentation. Four commissions and 12
technical committees working in conjunction with almost daily and
nightly conferences of the heads of the five great powers, hammered out
upon the anvil of free and unlimited discussion the Charter in its final
form.

91 Gone. Rec. 7299 (1945).
137. See generall$retTinius, supranote 4, at 9-19 (Mr. Stettinius was the Secretary
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to the Presider?® He emphasized the enforcement mechanisms of the
Charter and asserted that the “overriding purpose [of the Charter is] ‘to
maintain international peace and security?” In his review of Article

2(4), he said that “force [(and presumably threats of force)] may only be
used [(1)] in an organized manner [, (2)] under the authority of the United
Nations [, (3)] to prevent and remove threats to the peace [,] and [(4)] to
suppress acts of aggressidfi®” The Secretary of State emphasizes that
collective force to maintain peace and security is the heart of the Charter
schemé?! In addition to use of force as part of U.N. collective security,
states may also use force to repel aggression under Artiéfé 51.

If the Secretary’s four-part test were applied to the TEAM SPIRIT sit-
uation, the TEAM SPIRIT scenario would most likely be acceptable. The
only part of the test that is questionable is the second step: the UN author-
ity requirement. The authority arguably exists now, based on the Security
Council actions in 1950, or it could easily be obtained in view of the cur-
rent collective efforts to fight aggression in Korea.

Professor Goodrich and Mr. Hambro analyzed the drafters’ work and
found that the ban on the threat and use of force in Article 2(4) “covers a
considerably wider range of actions than the phrase “resort to war” used in
the Covenant [of the League of Nation§]>” These commentators assert
that the drafters intended to limit the rule to the threat or use of “armed” or
“physical” forcel** The authors note that, “[tjhe coercion or attempted

137. (continued) of State at the time and Chairman of the United States Delegation);
GoobricH & Hawmero,supranote 102, at 4-5, 103-105 (Mr. Goodrich was a Professor of
Political Science at Brown University and Mr. Hambro was the Registrar of the Interna-
tional Court of Justice); iK.sen, supranote 11, at xiv, 120, 915 (Mr. Kelsen was a Professor
of Political Science at the University of California-Berkeley).

138. SetTINnus, supranote 4, at 9-19.

139. Id. at 13.

140. Id. at 41.

141. Id.

142. 1d.

143. GopricH & Hamero, supranote 102, at 104.

144. |d. Professor Jackamo agrees:

While some commentators have interpreted “threat or use of force” to
mean both armed and non-armed force, most have refrained from
extending this interpretation beyond armed interventions. Indeed, the
primary purpose of the formation of the United Nations was the preven-
tion of war, a fact which is quite evident from the legislative history cap-
tured at the Conference at San Francisco in 1945.
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coercion of states by economic or psychological methods may be undesir-
able and contrary to certain of the declared purposes of the United Nations,
but [Article 2(4)] is not directed against action of this kiAtP"This inter-
pretation supports the TEAM SPIRIT scenario. The messages, warnings,
and pressures directed toward North Korea are arguably psychological and
not physical threats, at least as long as the United States makes credible
assurances that its military buildup for the exercise is purely defensive in
nature.

Some commentators claim that the drafters intended to create an
absolute prohibition on threats or use of force with very limited excep-
tions146 Professor Henkin asserted, however, that “Article 2(4) was writ-
ten by practical men who knew all about national inter&st. They
drafted “norms” to guide behavior, not to hamstring their governments
from taking necessary actions for national security or other re&%bns.

According to Professors Kearney and Dalton, “The legislative history
of the San Francisco Conference is clear as to the original intent. ‘All the
[m]ember [s]tates had agreed to prohibit . . . physical or armed fdfe.”
Professor Kelsen concurs with the emphasis on armed frc&mong
the rare references to Article 2(4) in his almost one-thousand-page critique
of the UN Charter, he notes that the ban on the use of force (and, again,
presumably the threat of force as well) refers “especially to the use of
armed force ™! He says that the right to use armed force is dependent
upon the existence of a credible claim of self or collective deféAsde

144. (continued) Thomas J. Jackamo,Hihm the Cold War to the New Multilateral
World Order: The Evolution of Covert Operations and the Customary International Law
of Non-Intervention32 \A. J. NT'L L 929, 959 (1992).

145. GoobricH & Hamero, supranote 102, at 104.

146. BrownLE, supranote 95, at 113.

147. Louis HenkinThe Reports of the Death of Article 2(4) Are Greatly Exagger-
ated 65 Av. J. NT'L L. 544, 547 (1971).

148. Id. They were also realistic men and women who knew “that an evil which
killed some forty million human beings, armed and unarmed, within the period of thirty
years . . . would not be eradicated by the mere act of writing a charter, however well
designed.” ETTiNnus, supranote 4, at 10.

149. Kearney & Daltonsupranote 58, at 534 (quoting the Chilean delegate to the
San Francisco Conference).

150. KeLsen, supranote 11, at 915. Professor Sadurska notes, “This conclusion [that
Article 2(4) only applies to the physical use of armed force], although not contradicted by
the travaux préparatoires of the Charter, cannot be said to be clearly confirmed by them.”
Sadurskasupranote 17, at 242 n.12.

151. Kersen, supranote 11, at 915.

152. Id.
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compared the Charter and the Kellogg-Briand Pact and argues that the
Charter is directed at the threat or use of armed fdpées.

One of the most notable aspects of the drafting process is the unani-
mous vote in favor of ratificatiot?* It is not clear whether the unity was
because of the continuing world war, the desire to influence the subsequent
ratification process by a show of solidarity, or a sincere satisfaction with
the work that was accomplished. One intent was clear, however: to stop
armed or military aggression and protect the weaker nations with a world-
wide collective security system. Even if the intention was to ban all unau-
thorized threats of force, the arguably implicit threat associated with the
TEAM SPIRIT exercises would not trouble the drafters in view of North
Korea’s military might and behaviét®

4. Intentions of U.S. Decision-Makers During Ratification

In this international law analysis, a review of the United States’ rati-
fication of the UN Charter is relevant to determine whether any reserva-
tions existl®® Definitions of “threats or uses of force” by the executive,
legislative, or judicial branches of the U.S. government are also relevant if
an allegation of a breach of Article 2(4) arises in a U.S. forum. Because

153. Id. at 120 (He found the Charter and Pact compatible, with the Charter being
the more restrictive of the two).

154. 91 ©ne. Rec. 7298, 7950, 7954 (1945). Senator Connally’s account makes the
drafting convention come to life for readers more than fifty years later:

[Y]ou would have been stirred, | am sure, had you been on the steering
committee representing all 50 of the nations, when the roll was called
and every nation responded ‘yea.’ It was a historic event, it was a stirring
event, when the vote was recorded and it was announced that 50 nations
had recorded their views that the Charter ought to be ratified.

91 Qone. Rec. 7954.

155. See supraiotes 22, 40, and 41 (Korea has the fifth largest military and may
have nuclear weapons.).

156. A party to a treaty may accept most, but not all, of its obligations under a treaty
by entering a “reservation” to the provisions that are deemed to be unacceptatier C
& TriMBLE, supranote 58, at 139. “In U.S. practice the President would communicate any
U.S. reservation when he ratifies the treatid” at 196. Usually the President makes an
initial decision about the reservations that he deems appropriate and communicates his
decision to the Senate as it conducts the advice and consent ptdcébsaddition, espe-
cially in recent years, the Senate has initiated or required the entry of substantive reserva-
tions to treaties as part of its ‘advice and consent’ rdi.”
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the U.S. Constitution makes treaty-making a joint effofit is important
to analyze the President’s and the Senate’s intentions during the ratification
process.

There is no evidence in the Congressional Record of an intent to make
any reservations to the ratification of the Chaiterin searching for res-
ervations, exceptions, or understandings, however, it became clear that the
President and Senate intended to ratify the UN Charter as quickly as pos-
sible to set an example for other natid?s.Politicians also wanted to
demonstrate the United States’ determination to make the United Nations
a reality!®® The rapid ratification proce¥8 was a source of great pride in
this country:®? The speedy ratification, however, meant a less than full
discussion of every provision of the Charter during the ratification pro-
cesst®s

157. The Constitution states: the President has the “power, by and with the advice
and consent of the Senate, to make treaties, provided two thirds of the Senators present con-
cur.” U.S. ®nsT., art. 11, § 2, cl. 2.

158. 91 ©ne. Rec. 5936-8190.

159. The following conclusion of Representative Bloom’s speech to the House of
Representatives on 6 July 1945 is typical rhetoric during the ratification process: “May the
Congress of the United States lead the rest of the world in ratifying this new magna carta
of peace and security for mankind.” 9&nNG. Rec. 7299.

160. Senator Connolly challenged the Senate to make the United States a leader:
“The United States must employ its tremendous national power to lead and cooperate with
other nations to curb aggression and to crush and overwhelm savage attacks upon peaceful
peoples.” 91 Gne. Rec. 6878.

161. President Truman signed the UN Charter at the conclusion of the San Francisco
Conference on 26 June 1945. 3G Rec. 6701. Six days later, on 2 July 1945, President
Truman submitted the Charter to the Senate, urging “prompt ratification.”od. Rec.
7118-7119 (1945). Hearings began in the Senate Committee on Foreign Relations one
week later on Monday, 9 July 1945. 9&NG. Rec. 7275. Less than three weeks later, on
Friday, 28 July 1945, the Senate passed the resolution of ratification (to “advise and consent
to the ratification” of the Charter) by a vote of 89 to 2. 8l Rec. 8189-8190. President
Truman ratified the Charter eleven days later on 8 August 1945. Joint Resolution Aug. 4,
1947, c. 482, 61 Stat. 756.

162. Chief Justice Vinson’s dissentYoungstown Sheet & Tube Co. v. Saw§48
U.S. 579, 668 (1952) provides an example of this national pride. He wrote the following:
“Accepting in full measure its responsibility in the world community, the United States was
instrumental in securing adoption of the UN Charter, approved by the Senate by a vote of
89t02.”

163. This was a frequently expressed concern during the ratification process. Sena-
tor Brewster cautioned on 28 June 1945:

I hope that while the subject is being considered there will not go out
through the country today or tomorrow the word that 40, 50, 60, or 70
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President Roosevelt was instrumental in the prompt ratification of the
Charter by his selection of the United States delegatfoRresident Tru-
man and the State Department furthered the success of both the drafting
proces$®® and the ratification process with efforts to educate the public
and all decision-maker§® In addition, President Truman made personal
appeals to Congress to ratify the Charter qui¢kly.

163. (continued)
Senators have already passed judgment upon the matter, and that is [sic]
is a closed book. | assert that we will do little service to the dignity of
this body if we thus anticipate in advance the decisions resulting from the
deliberations . . . .

91 Gone. Rec. at 6921. The President and Senate leaders acknowledged that the Charter
was not perfect. They preferred to ratify the Charter quickly and then revise it later, rather
than delay the ratification to improve it. The ghost of the failed ratification of the Covenant
of the League of Nations was one reason for wanting to expedite the process. The political
leadership did not seem to be too concerned about ratifying a Charter with problems, how-
ever. They expressed their belief that the Charter could be revised over time to stay abreast
of changes in the world, perhaps to include changing practices of nafieediscussion

infra Part 111.B.8. President Truman expressed this opinion to the San Francisco Confer-
ence at the closing ceremonies: “The Charter, like our own Constitution, will be expanded
and improved as time goes on. . . . Changing world conditions will require readjustments.”
91 Cone. Rec. 6980. Senator Connolly appealed to the Senate using similar language:
“The Charter is a ‘significant beginning’ . . . It will grow and develop in the light of expe-
rience and according to the needs of nations under international law and justice and free-
dom.” 91 ®ne. Rec. 6877.

164. In addition to the Secretary of State, Edward R. Stettinius, Jr., the United States
Delegation included Senator Tom Connally, the Chairman of the Foreign Relations Com-
mittee; Senator Arthur H. Vandenberg, Representative Sol Bloom, and Representative
Charles A. Eaton. 1&TTiNnIUS, supranote 4, at 254. Former Secretary of State Cordell Hull
was also assigned to the delegation, but he did not participate due to ilinessicOR:C.

6877.

165. By ensuring that the drafting process took place before the war was over, Pres-
ident Truman was able to count on a higher degree of unity among the fifty allied nations
at the San Francisco Conferenceet@nius, supranote 4, at 9-12.

166. The Department of State distributed approximately 1,900,000 copies of the
Dumbarton Oaks Proposals, had films and a radio series, accepted hundreds of speaking

engagements, reviewed as many as 20,000 letters per week relating to the Dumbarton
OaksProposals, and invited forty-two national organizations to serve as consultants to the
U.S. Delegation. f&TTinUs, supranote 4, at 27.

167. In his remarks to the Senate upon formally submitting the Charter to the Sena-
tors for their advice and consent on 2 July 1945, President Truman said, “It is good of you
to let me come back among you. You know, | am sure, how much that means to one who
served so recently in this Chamber with you.” @€ Rec. 7118.
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The voluminous record of the ratification proceedings does not con-
tain a definition of “threats of force.” As in the other sources considered
so far in this analysis, the often colorful rhetoric during the late summer of
1945 included an emphasis on urfi§ysovereign equality of natiort&?
fighting armed aggressiori? and the importance of deterreridé.

Only a few concerns were expressed during the ratification process.
One was that the process might be going too qui¢klyAnother concern
was whether the United States would be surrendering any of its authority
over its own military force$’® The latter issue, which still exists today,
supports an interpretation that the legislative intent was for the United
States to keep some freedom of action short of war. The issues emphasized
in congressional speeches during ratification also support the TEAM
SPIRIT scenario as the United States works with allies to deter aggression.

5. International Court Opinions

A majority of the cases considered by the ICJ involve interpreting
treaties and other international agreeméfftdn theCorfu Channel Case
the first case to be considered by the 1€ihe court clarified the meaning
and purpose of the phrase “territorial integrity or political independence”
in Article2(4), finding that the phrase emphasized particular types of
aggression that are especially egregious, but did not limit the prohibition
on the threat or use of foréé.

A precedenit’” from part of an ICJ case that is “on all fodr§with
the issue discussed in this article emerged from a case the United States

168. 91 ©ne. Rec. 6701, 6874, 6878, 6980.

169. Id. at 5939, 6980.

170. Id. at 5944, 6878.

171. Id. at 5944, 6702.

172. 1d. at 6921.

173. Id. at 6875.

174. SeediscussiorsupraPart Il.A.1.

175. UN GriceoF PusLic INFOrRMATION, Supranote 30, at 395.

176. Corfu Channel (U.K. v. Alb.), 1949 I.C.J. 4 (Apr. 9) (Judgement on Merits).

177. Opinions of the ICJ have “no binding force except between the parties and in
respect of that particular case.” Statute of the $Ggranote 60, art. 59. The ICJ opinions
are at least persuasive authority, howev@eeStatute of the ICkupranote 60, art. 38,
para. 1.d. (“The Court . . .shall apply . . . judicial decisions . .. .").

178. “On all fours” means “a judicial decision exactly in point with another as to
result, facts, or both. . . . The one is said to be on all fours with the other when the facts are
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lost: Nicaragua v. United Staté€® Nicaragua alleged that the United
States violated Article 2(4) binter alia, conducting military maneuvers

with Honduras on Honduran territory near the Nicaraguan bdfer.
According to Nicaragua, the military exercises were illegal because they
“formed part of a general and sustained policy of force intended to intimi-
date the Government of Nicaragua into accepting the political demands of
the United States Governmenf® The court noted that there was no
secrecy about holding the maneuvers and considered newspaper accounts
in addition to the briefs and other documents filed by Nicaragua in reach-
ing its decision on this claif¥?

In deciding whether the U.S. military exercises were an illegal “threat
of force,” 183 the court considered the ongoing “war of words” with Nica-
ragual® The court determiné€ that it was “not satisfied that the

178. (continued) similar and the same questions of law are involvedckB Law
Dictionary 1088 (6th ed. 1990).

179. InMilitary and Paramilitary ActivitiegNicar. v. U.S.), 1986 |1.C.J. 14, 146-149
(June 27), the Court found that the United States violated Article 2(4) by a number of activ-
ities. The violations of law included the following: laying mines in Nicaraguan waters;
attacks on Nicaraguan ports, oil installations, and a naval base; and training, arming, and
equipping theContras Id. at 118, 134-35, 147-49. Nicaragua sought $370,200,000 in
damagesld. at 20, 142-45. The court ruled that “the United States of America is under an
obligation to make reparation to the Republic of Nicaragua for all injury caused to Nicara-
gua....”ld. at 149. The court reserved ruling on the “form and amount” of Nicaragua’s
damages, hoping that the parties would agree on an amlolinThe United States con-
tested jurisdiction and did not take part in the proceediltysat 17, 20, 22, 23.

180. The Court listed the various exercises as follows:

The manoeuvres [sic] in question are stated to have been carried out in
autumn 1982; February 1983 (“Ahuas Tara 1”); August 1983 (“Ahuas
Tara 11”), during which American warships were, it is said, sent to patrol
the waters off both Nicaragua’s coasts; November 1984, when there were
troop movements in Honduras and deployment of warships off the
Atlantic coast of Nicaragua; February 1985 (“Ahuas Tara IlI"); March
1985 (“Universal Trek ‘85"); [and] June 1985, paratrooper exercises.

Id. at 53.

181. Id.

182. Id.

183. The court noted that “a ‘threat of force’ . . . is equally forbidden by the principle
of non-use of force.d. at 118.

184. See, e.g.id. at 57-58 (U.S. Congressional Acts authorizing and appropriating
funds for theContrag, 58-59 {Washington Posarticle on CIA covert operations in Nica-
ragua), 64 lew York Timearticle onContrasconducting assassinations and psychological
warfare training), 65 (the CIA's preparation and distribution of a manual for training guer-
rillas in psychological operations), 69-70 (press releases from the White House and public
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manoeuvers [sic] complained of, in the circumstances in which they were
held, constituted on the part of the United States a breach, as against Nic-
aragua, of the principle forbidding recourse to the threat or use of f&fce.”

The similarities between this part of tNecaraguacase and the situ-
ation in Korea are striking. Although the ICJ did not elaborate on the “cir-
cumstances” in which the exercises were held, more likely than not some
of the key facts included the United States’ emphasis on “traikfighd
“deterrence *® The exercises in Korea are just as public and just as pub-
licly committed to training®® Although TEAM SPIRIT took place in an
environment of tough political talk and threats, the exercise, like those in
Central America, was conducted primarily for training. Although the ICJ
opinion is not binding precedent, the part that discusses U.S. military exer-
cises would certainly be persuasive if U.S. military exercises in Korea
were ever challenged at the 1€9.

184. (continued) statements by the President supporting the reduction of economic
assistance to Nicaragua because of its “aggressive activities” in Central America).

185. The United States did not contest any of the evidence, of course, because of its
decision not to participate in the proceedingee idat 17, 20, 22, 23.

186. Id. at 118.
187. “A primary purpose of the 60 or so maneuvers the United States conducts every
year with foreign countries is training, Pentagon officials say. . . .” Wsglptanote 39,

at 4. In view of the date of this newspaper article, the date of the case, and the references
to theNew York Time#m the opinion, the judges of the ICJ may have considered, or at least
read, Wright's article prior to deciding the case. This article noted that U.S. sailors, sol-
diers, and airman participated in a weeklong military exercise in Honduras in February
1983 (“within a dozen miles of the frontier with Nicaragudd. It also mentioned that a
three-week naval exercise was beginning in the Caribbean, involving as many as 36 war-
ships, including three aircraft carriers, from the U.S., United Kingdom, and the Netherlands
(“the most extensive [naval exercises] held in the area in yedds”).

188. United States military exercises “might also seem designed to demonstrate that
Washington is both trustworthy and not to be trifled withd”

189. Sedd.

190. Itis unlikely that North Korea would pursue claims at the ICJ because it might
risk “losing control over the resolution of [the] disputes entrusted to the Court for adjudi-
cation.” Leo GrosdJnderutilization of the International Court of Justi@Y Harv. INT'L
L.J.571, 571-572 (1986) (discussing reasons nations do not use the ICJ). Korea’s violation
of treaties and other international agreemesats,supranotes 41-45, would make it unwise
to place itself before the jurisdiction of the IC3ee, e.g Corfu Channel (U.K. v. Alb.),

1949 1.C.J. 4 (Apr. 9) (Judgement on Merits) (The United Kingdom sued Albania for dam-
ages, and won, after mines in a contested waterway damaged British ships and caused
deaths and injuries to crewmen. Albania filed a counterclaim, and won, alleging the UK
violated Article 2(4) when a British minesweeper entered sovereign Albanian territory (the
disputed waterway) and cleared away the mines.).
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6. Domestic Court Opinions

As noted above, interpreting treaties is an important part of federal
court business in the United Statés Since ratification of the UN Charter,
however, only eight United States Supreme Court cases and 269 other pub-
lished federal court opinions mention the Chaténvery few cases actu-
ally mention Article 2(4).

In 1952, the Chief Justice of the Supreme Court said, “The first pur-
pose of the United Nations is to maintain international peace and security,
and to that end: to take effective collective measures for the prevention
and removal of threats to the peace, and for the suppression of acts of
aggression . . .18 The various sources interpreting Article 2(4) therefore
reveal a common theme: the United Nations was created to maintain peace
by deterring aggression. This was also one of the purposes of the TEAM
SPIRIT exercises.

Occasionally other federal courts have discussed Article 2(4) in very
general terms. Judge Bork described Article 2(4) as the “fundamental
principle of the Charter—the non-aggression principté.’'He noted that
Articles 1 and 2 of the UN Charter “contain general ‘purposes and princi-
ples,’ some of which state mere aspirations and none of which can sensibly
be thought to have intended to be judicially enforceable at the behest of
individuals.”®> His statement is consistent with a general principle of
interpretation: “Articles phrased in ‘broad generalities’ constitute ‘decla-
rations of principles, not a code of legal right$®” Judge Bork’s descrip-

191. SeesupraPart Ill.A.4. Although domestic court decisions are not very persua-
sive to international determinations of the meaning of treaty terms, they are relevant to that
analysis. As discussed above, the ICJ includes the “judicial decisions . . . of the various
nations” as part of its final tier of sources to consider in a treaty interpretation issue. Statute
of the ICJ,supranote 60, art. 38, para. 1.dee suprdart Ill.A.1. Although not as per-
suasive as the writings of legal scholars and the practices of nagensfraParts 111.B.7
and I11.B.8, respectively, this analysis of domestic court cases is included at this point to
follow the international court cases and complete the analysis of court decisions generally.

192. This conclusion is based on a search conducted through LEXIS on 20 January
1999 using the key words: “United Nations” as a phrase, within twenty-five words of the
word “Charter.”

193. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 668 (1952) (dissent-
ing).

194. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 809 n. 16 (D.C. Cir. 1984)
(concurring).

195. Id. at 809.

196. United States v. Noriega, 746 F. Supp. 1506, 1533 (S.D. Fla. 1990) (quoting
Frolova v. USSR, 761 F. 2d 370, 374 (7th Cir, 1985)).



1999] DETERRENCE AND THE THREAT OF FORCE BAN 167

tion of Article 2(4) as applying to “aggression” and not other, more benign,
threats, or uses of force, would also support the military maneuvers at issue
in our scenario.

Federal court litigants do not win cases by alleging violations of the
UN Charter®’ If a foreign government does not complain that the United
States violated Article 2(4), United States courts do not analyze that pro-
vision to determine whether it was violate. Federal courts often
express one of three main reasons for not interpreting Article 2(4) or other
provisions of the UN Charter. First, as noted above, the clauses are general
and not intended to be interpreted and enforced by the individual party
plaintiffs or defendant®’® Second, interpretations of Article 2(4) by the
courts might be inconsistent with executive branch activities and would

197. See, e.g United States v. Alvarez-Machain, 504 U.S. 655 (1992) (federal dis-
trict court had jurisdiction even though criminal defendant claims that U.S. agents violated
extradition treaty with Mexico when they abducted him from Mexico and Mexico com-
plains as well); Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984) (plaintiff
attempted to seek damages against Libya for alleged violations of UN Charter); Simmons
v. United States, 406 F.2d 456 (5th Cir. 1969) (draft dodger asserts Article 2(4) as a defense
to his efforts to avoid induction to fight in an “illegal” war); United States v. Noriega, 746
F. Supp. 1506 (S.D. Fla. 1990) (Noriega asserts lack of jurisdiction based on U.S. violation
of Article 2(4)); Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370, 374 (7th
1985) (plaintiff not entitled to base suit on alleged violations of UN Charter).

198. United States v. Hensel, 699 F.2d 18, 30 (1st Car),denied 461 U.S. 958
(1983) (“As a general principle of international law, individuals have no standing to chal-
lenge violations of international treaties in the absence of a protest by the sovereign
involved.”); United States v. Noriega, 746 F. Supp. 1506, 1533 (S.D. Fla. 1990) (Noriega
lacked standing to raise a treaty violation in the absence of a protest by the government of
Panama)see alsdJnited States v. Zabauch, 837 F.2d 1249, 1261 (5th Cir. 1988) (“The
rationale behind this rule is that treaties are designed to protect the sovereign interests of
nations, and it is up to the offended nations to determine whether a violation of sovereign
interests occurred and requires redress.”).

199. See, e.g Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 809 n. 16 (D.C. Cir.
1984) (Bork, J., concurring). Judge Bork warned that the enforcement by individuals of
alleged violations of Article 2(4) “would flood courts throughout the world with the claims
of victims of alleged aggression (claims that would be extremely common) and would seri-
ously interfere with diplomacy.ld. The last five words form the second basis for federal
courts to avoid interpreting UN Charter provisions, as discussed in this section. One note-
worthy feature of the UN Charter is the protection of individual rights in the “purposes”
listed in Article 1, paragraph 3: “To achieve international cooperation in . . . promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinc-
tion as to race, sex, language, or religion.” If individuals could enforce Charter provisions
in federal Court, Article 1 might have figured prominently in the efforts to end racial dis-
crimination in the United States during the 1950s, 1960s, and 1$£@SuaN WiLLIAMS ,

Eves on THE Prize 1-57 (1987) (desegregation and other civil rights litigation).
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cause confusion in the international aré¥aThird, it is not the judiciary’s
duty, because it would amount to conducting foreign péfity.

Whether federal courts are abdicating their responsibilities or appro-
priately exercising judicial discretiocfi? there is little guidance on the
meaning of Article 2(4) in domestic court cases. The conclusory interpre-
tations that exist, however, tend to support the legality of the military exer-
cises. Article 2(4) appears to apply to aggression, breaches of the peace,
and threats of war, not to military maneuvers designed to send a message.

7. Legal Scholars

The opinions of legal scholars extend from one end of the spectrum
to the other, with countless variations in the mid8feThe most restric-
tive position is that Article 2(4) can be boiled down to the following man-
date: “All Members shall refrain . . . from the threat or use of force2%4, .”

200. SeeRichard B. Lillich,The Proper Role of Domestic Courts in the International
Legal Order 11 \A. J. NTL'L. 9, 20-23 (1970) (federal courts defer to executive branch in
international law matters).

201. SeeSimmons v. United States, 406 F.2d 456, 460 (5th Cir. 1969) Simmons
argued that the United States’ participation in the war in Vietham violates Article 2(4) and
his induction would make him a party to war crimes. The Court affirmed his conviction on
the grounds that his induction did not necessarily mean that he would be sent to Vietnam.
In addressing his Article 2(4) claim, the Court said that it was inappropriate for the judiciary
to conduct the foreign policy of the United States.

202. Seelillich, supranote 200, at 9. Federal courts frequently avoid analysis of
international law issues by citing one of the following doctrines: political question, judicial
abstention, or deference to another branch of governnbrat 21-23, 41-45. According
to Professor Lillich, such handling of international issues “has lessened the stature of
United States domestic courts in the international community .1d. &t 23.

203. Roling,supranote 46, at 3 (noting “[t]here are many differences of opinion
about the content and scope of [Articles 1, 2, and 51]"); Kearny & Daltgranote 58,
at 534 (“The scope of the phrase ‘threat or use of force’ in [Article 2(4)] . . . has been for
many years the source of acrimonious dispute.”); Staungranote 108, at 369 (“[Flew
authorities would say that the exact limits of the lawful threat or use of force under the
Charter are free from serious controversy.”). Professor Murphy notes that interpretations
differ in part because (1) the first purpose in Article 1 addresses “threats to the peace” and
“acts of aggression,” not “threats or uses of force”; (2) that purpose also implies that “unless
law and justice are served, recourse to force may be justified”; (3) the principle of self-
determination in Article 1(2) arguably supports threats and uses of force for national liber-
ation; and (4) the prohibition in Article 2(4) conflicts with the Security Council’s duty to
determine if a threat exists. UdrHy, supranote 127, at 17.

204. UN GiarTER art. 2, para. 4. As discussetira, Professor Brownlie is a propo-
nent of this interpretationSeeBrownLig, supranote 95, at 113.
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The other extreme finds that, because there is no enforcement, there is no
prohibition. Scholars who take this position argue that power politics and
national self-interest ruf>

Professor lan Brownlie expresses one of the most restrictive views of
the meaning of Article 2(4). He believes the rule is “comprehensive in its
reference to ‘threat or use of force’ and . . . one of the principal exceptions—
the reservation of the right of individual and collective defense in Article
51-should be given a narrow interpretatié??.”Professor Levitin is very
close to the Brownlie end of the spectrum. He argues that Article 2(4) is
still as restrictive as its drafters intended it to be, but should be amended to
allow humanitarian interventions (for example, to prevent genocide) and
to “liberate” suppressed populations or support self-determination (for
example, Paris in 1945, but not Hungary in 1956).

Professors Arend and Franck, on the other hand, argue that Article
2(4)’s prohibition on the threat or use of force “is not authoritative and con-
trolling and, therefore, not a principle of contemporary international
law.”2%8 Professor Franck goes so far as to say that Article 2(4) is “dead”
because of “the wide disparity between the norms it sought to establish and
the practical goals the nations are pursuing in defense of their national
interest.?09

Professor Turner expresses a middle ground: Article 2(4) is a rule
“prohibiting the aggressive use of military forc@® Professor Kelsen

205. SeeFranck,supranote 18, at 809.

206. BrownLIE, supranote 95, at 113.

207. Seelevitin, supranote 13, at 652-54. He argues that Article 2(4) should permit
states to intervene to prevent extensive human rights violations and should recognize the
“liberation of Paris principle: if the people throw flowers, the invasion is lawful; if they do
not throw flowers, or if they throw anything else, the invasion is unlawfid.” See also
Reismansupranote 122, at 644. Article 2(4) should be interpreted to support genuine
efforts at self-determination.

208. Anthony Clark ArendDo Legal Rules Matter? International Law and Inter-
national Politics 38 \a. J. NT'L L. 107, 132 n.144 (1998); Arensljpranote 18, at 45-47;
ANTHONY CLARK AREND & ROBERT J. Beck, INTERNATIONAL LAw AND THE USE oF FORCE
Bevonp THE UN CHARTER Parabicm 191-94 (1993); Franclksupranote 18, at 809.

209. Francksupranote 18, at 837. This view was expressed in a more colorful way
by another scholar: “A curious legal gray area extended between the black letter of the
Charter and the bloody reality of world politics.” Reismsupranote 122, at 643.

210. Turnersupranote 65, at 315-316. He asserts that an international consensus
exists to support the rule’s status as customary internationaldawDther legal scholars
have also described Article 2(4), as “a prohibition on the first use of military power.”
Réling, supranote 46, at 3-4.
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also believes the emphasis of Article 2(4) is on armed fdtcele argues

that Article 2(4) and Article 51 (self and collective defense) are tied closely
together!? Professor Henkin disputes those who claim Article 2(4) is
“dead,” although he admits that it has been undermined by ineffective,
haphazard enforcemefi Like Professor Turner, Henkin asserts that the
rule has obtained universal acceptance as a “norm,” not as an absolute pro-
hibition on all threats or uses of foré¥.

Professor Coll, like Professor Turner and many others, takes a middle
ground regarding the kind of threats or use of force involved. He argues
that Article 2(4) has not been completely destroyed: its “core value-the
prohibition ofclear aggressionremains authoritative?*> He points out
that the General Assembly acknowledged the political reality that the
threat and use of force continue to exist as legal options when it authorized
the use of force for self determinati®'§. An analysis of the kind of autho-
rized threat or use of force is also supported by Professor Reisman: “The
critical question . . . is not whether coercion has been applied, but whether
it has been applied in support of or against community order and basic pol-
icies . .. .27

Regardless of how broadly or narrowly Article 2(4) is interpreted,
legal scholars tend to agree that, in practice, a “threat of force” is rarely
considered to have a separate significance beyond the use of force threat-
ened?'® Either the threat merges with the use of force or the threat dissi-
pates as conditions chan§}€.Even though a “threat of force” is as bad as
a “use of force” under the Charter, “threats” are evaluated differ&fitly.

211. Kersen, supranote 11, at 120, 915.

212.1d. at 915.

213. The continuing vitality of Article 2(4) is argued forcefully by Professor Henkin.
Henkin,supranote 147, at 544.

214. “[The drafters of the UN Charter] believed the norms they legislated to be in
their nations’ interest, and nothing that has happened in the past twenty-five years suggest
that it is not.” Id. at 547.

215. Coll,supranote 19, at 608.

216. Id. at 612, citing United Nations, General Assembly Resolution Adopted Nov.
10, 1975, A/Res/3382 (XXX) (“the General Assembly endorsed the right of national liber-
ation movements to use violent struggle in achieving their ersts3)alsdVicCouBrey &
WHiTg, supranote 56, at 30 (The resolution “could be interpreted as undermining article
2(4)” and “is the modern-day equivalent of the just war doctrine.”).

217. Reismarsupranote 122, at 645.

218. McCouBrey & WHITE, supranote 56, at 239-40.

219. Sadurskaupranote 18, at 239.

220. Id. “This practical attitude toward the threat of force stems from the preoccu-
pation of international law with international peace and security aboveall.”
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This creates some difficulty in identifying examples of threats that
received international attenti@A* The international community rarely
concerns itself with threats that are made and then dissipate or are with-
drawn within a relatively short time periééf

Defining a “threat” is a challenge in itself. Some of the issues
involved are the intentions of the parties, proving the threat, perceptions,
tolerance for some threats or certain nations that make threats, and proving
causation after an alleged thré#t. Professor Brownlie offers this defini-
tion of a “threat of force™. “an express or implied promise by a govern-
ment of a resort to force conditional on non-acceptance of certain demands
of that government?2* Professor Sadurska suggested a similar definition:
“[An] act designed to create a psychological condition in the target of
apprehension, anxiety, and eventually fear, which will erode the target's
resistance to change or will pressure . . . toward preserving the status
quo."225

Consistent with his restrictive interpretation of Article 2(4), Professor
Brownlie’s definition of a threat allows for an “implied promise” to use
force and is, therefore, the one most likely to include the TEAM SPIRIT
scenario. The Sadurska definition focuses on the intent when the “threat”
is made and the intent that it have a certain effect on the recipient. The lat-
ter scholar lists the following methodaster alia, of expressing a threat:
“moving army units into proximity with the target audience, engaging in
military maneuvers, increasing a military budget, or deploying certain
weapons.2?6 Whether any of these possible expressions of a threat are

221. McCousrey & WHITE, supranote 56, at 56. Obviously, the international com-
munity is more concerned with actual uses of armed force than with threats to use force.
Id. One example of threats to use of force involved express and implied threats by Turkey,
using naval vessels and military planes, to ensure adequate protection of Turkish Cypriots
in 1963. Id. at 56-57. The United Nations condemned Turkey's threats as violations of
Article 2(4). 1d. at 57.

222. 1d. at 58. Turkey’s threats against Cyprus are an exception because the threats
lasted from December 1963 until 1974, and Turkey threatened to invade the entire time if
they deemed it necessary to protect the Turkish CypiidtsThe United Nations’ condem-
nation took place in 1963d. When threats are made and then quickly dissipate, “generally
the collective sigh of relief that actual force has not been used . . . outweighs any desire to
condemn the threat.Id. at 58.

223. Sadurskaupranote 18, at 241.

224. BRownLIE, supranote 95, at 364.

225. Sadurskaupranote 18, at 241.

226. Id. at 243.
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even threats at all, and if so, whether any are illegal threats, would depend
upon the threatener’s intentioffs.

The apparent consensus regarding the test for the legality of a threat
is that a threat to use force is legal if the use of force threatened would be
legal??® This definition could encompass the TEAM SPIRIT exercises.
The maneuvers and message might be illegal if they are viewed as an
“implied promise” to use military power (although not authorized to do so)
to compel compliance with international obligations (for example, aban-
don a nuclear weapons program, talk peace or fight, pay just debts, or
resolve prisoner of war issuesy.

At least one scholar has applied the Brownlie definition in this way.
“[T]he promise” of the resort to force is usually “implied by the massing
of troops on the border or by other concrete military preparations or activ-
ities.”?30 On the surface, this situation appears to apply to U.S. participa-
tion in TEAM SPIRIT exercises with more than 100,000 soldiers, sailors,
airmen, and marin€sS! The nature, and legality, of the specific demands
made before and during the exercise may be the key to whether the exer-
cises are illegal in Professor Brownlie's opinion. Expressed intentions (for
example, to conduct a training exercise) may remove U.S. operations from
the “implied promise to use force” prong, although the scope of the exer-
cise could undermine what the United States $&ys.

227. Professor Sadurska notes an interesting distinction between a “warning” and a
“threat.” A warning merely cautions the target to be careful or the target state may be
injured or damaged. A threat is a communication to the target that the threatener is ready,
willing, and able to cause damage and injuries if the target does not comply with certain
demands.ld. at 245 (giving credit to Paul Finn for the clarification).

228. Id. at 248; BownLIE, supranote 95, at 112, 364; &Cousrey & WHITE, supra
note 56, at 55; Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14, 146-149
(June 27), at 99-105; Edward Gord@émticle 2(4) in Historical Context10 YaLe J. NT'L
L. 271, 274-75 (1985), Turnesupranote 65, at 350.

229. According to Professor Stone, “forcing” North Korea to agree to do anything
may be void under Article 2(4) of the Charter or Article 52 of the Treaty on Treaties. Stone,
supranote 108, at 369.

230. McCousrey & WHITE, supranote 56, at 55-56. The authors describe Iraqg’s
massing of 100,000 troops on the border with Kuwait on 31 July 1990 to send the message
that “armed force would be used by Iraq if Kuwait did not concede to Iraqi demddds.”
at 55. They conclude that the threat was unlawful because there was no legal justification
for the use of force at that timéd.

231. Wright,supranote 39, at 4.

232. See, e.grulghumsupranote 39, at 23 (“The size and scope of TEAM SPIRIT
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A line of reasoning that relates to the TEAM SPIRIT exercises
emerges from some of the most restrictive interpreters of Article 2(4).
These legal scholars say that an acceptable self-defense argument could be
made by nations with nuclear weapons that assert they will only use those
weapons in response to the first use by anotherStBecause individual
self-defense and collective “self-defense” are equally protected in Article
51, the nuclear weapons defense should apply to the defense of others as
well. There is no logical reason to consider nuclear weapons any differ-
ently from overwhelming conventional combat power in this anafysis.
Accordingly, the TEAM SPIRIT joint and combined exercises would be
considered legal under Article 2(4) if the United States announces that it
will use that lethality against North Korea only if it attacks South Korea
first.

Of course the wrinkle in the foregoing analysis is the other communi-
cations the United States has with North Korea, before and during the exer-
cise. If the United States implies that it may use its military muscle
aggressively, without the authority to do so, our conduct would be illegal.
Likewise, if the United States demands that North Korea make conces-
sions that are not related to customary international law or some treaty
obligation (for example, give up territory or change leaders or type of gov-
ernment), the United States would be in violation &t8df, on the other
hand, the United States merely warns of the consequences of any North
Korean aggression, trains to defend itself and others, and continues to
encourage North Korea to do the right thing in other areas, then its conduct
would be permissible.

232. (continued) may be adjusted depending on how much pressure the United
States wants to apply to North Korea.”).

233. McCousrey & WHITE, supranote 56, at 59.

234.1d. at 61. Military preparations, including the invitation of allied troops to
assume defensive positions, are not a “threat” if taken as defense against a threat from
another.Id.

235. The discussion in Congress and the media about whether Saddam Hussein
should remain in power is one example. Although U.S. military leaders have consistently
indicated that the United States is only interested in performing those missions authorized
by the United Nations, some members of Congress have expressed their desire for a change
in the political leadership of Iraq.
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8. Practice of Nations

According to all of the methods of interpretation discussed in this arti-
cle, the practice of natioA¥ is one of the most important consider-
ations?3’ Based on the actions and inactions of the United Nations, and on
U.S. foreign policy since 1945, this consideration is arguably conclu-
sive238

During this century, there have been an unbelievable number of wars
and deaths from military conflict$? Threats and uses of force continue
in spite of the Article 2(4) baff® This situation is a very real, albeit tragic,
part of the “practice of nations.” According to some legal scholars, an

236. In an interpretation of the UN Charter, the analysis of the “practice of nations”
begins on 24 October 1945. On that date, the last of the five permanent members of the
Security Council and a majority of the other original signatories ratified the Charter. 91
Cone. Rec. 10043 (1945); 24dnk & WaGNALL, supranote 30, at 8797. The Charter then
took effect and the United Nations was an international organizatibnOctober 24 is
observed as United Nations Day. UMNF@E or PusLic INFORMATION, supranote 30, at 6.

The five permanent members of the Security Council are the United States, the Soviet
Union [now Russia], the United Kingdom, France, and China [now the People’s Republic
of Chinal. Id. at 11. The Soviet Union was the last of the five permanent members to ratify
the UN Charter. 91 @c. Rec. 10043 (1945).

237. The ICJ, Treaty on Treaties, and Restatement all list “subsequent practice of the
parties” second and the United States Supreme Court always has it on its short list of
sources after analyzing the language its8kediscussiorsupraPart I1I.A.

238. Professor Coll notes that the success of an idealistic, or “absolutist,” interpreta-
tion of Article 2(4), banning (almost) all threats or uses of force, was dependent on the
United Nations’ guarantee of big power cooperation and worldwide collective security.
The failure of the UN to deliver on either cooperation or prompt collective security action
requires nations to be able to take steps to deter aggressiorsu@hote 19, at 608-10.

239. Professor Moore’s research uncovered the following statistics:

Approximately 33 million combatants have died in wars of the twentieth
century. [n.4] Even more shockingly, the figures for non-combatants
killed during and outside of war . . . may be as high as 169 million, or
even higher. . . .[n.5] One scholar estimates that since World War Il, that
is during the era of the United Nations, there have been 149 wars (includ-
ing civil wars) and that these wars have produced an estimated 23 million
combatant and civilian casualties . . . .[n.6]

John Norton MooreToward a New Paradigm: Enhanced Effectiveness in United Nations
Peacekeeping, Collective Security and War AvoidaBZea. J. N1'L L. 811, 816 (1997)
(citing RuboLpH J. RUMMEL, THE MIRACLE THAT IS FREEDOM, THE SOLUTION TO WAR, VIOLENCE,
GeNocIDE AND PoverTy 3 (1995) (n.4); RooLpH J. RummEL, DEATH BY GOVERNMENT 4
(1994)(n.5); RTH SvARD, WORLD MILITARY AND SociaL ExPENDITURES 21 (1993)(n.6)).

240. A strong consideration that weighs against “legal absolutist interpretations of
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attempt to ban all threats or uses of military force would be “naive and
indeed subversive of public order” in the face of the frequency and per-
ceived need for such foréé!

The UN Charter lists a number of principles in addition to the ban on
the threat or use of force in Article 2(4): “self-determination, human
rights, security, peace, and justi¢é?’One scholar suggests that the “prac-
tice of nations” since 1945 reflects an attempt to balance and give full
effect to these principled® He suggests that it may be necessary to make
a threat or use reasonable amounts of military force to vindicate, advance,
or preserve all five of the other principles listed abtife.

One of the most important “practices of nations” since 1945, is deter-
rence?*® or credible threats to deter aggressihThere is general agree-
ment as to two basic principles of deterrence: (1) it is better to take
reasonable efforts to prevent aggression than sit idly by until having to
react to the aggressor, and (2) the costs of deterrence are far less than the
costs associated with undoing the aggres¥ibrDeterrence has been a
significant part of U.S. foreign policy since the end of World W&#3.

Deterrence is a practice of individuals and nation-states used through-
out history?*° It is a method of “preventing certain types of contingencies

240. (continued) Article 2(4) and 51 of the Charter [is] the ubiquity of force in inter-
national relations.” Collsupranote 19, at 611-12.

241. Coll,supranote 19, at 612 (quoting Reismanpranote 122, at 645).

242. Id. at 609-10seeUN CHARTER, art. 1,supranote 10.

243. SeeColl, supranote 19, at 609-10. “This is not a blank justification for preven-
tive wars, or wars to maintain the existing balance of power, but a suggestion that in certain
circumstances pre-emptive military coercion may be justified . Id..at 610.

244, 1d.

245. SeediscussiorsupraPart 111.B.2. Professor Coll argues that deterrence is the
underlying premise for the Charter. Csllipranote 19, at 608. If states cannot depend on
the UN deterrence system, they may have to establish theirldwn.

246. Also defined as “the threat to use force in response as a way of preventing the
first use of force by someone else.” Paul Huth & Bruce Rusdbtit Makes Deterrence
Work?36 WbRLD PoL. 496, 496-497 (1984).

247. Kaurman, supranote 49, at 12-13.

248. Lesow, supranote 131, at 273-74.

249. Seege.g, SUN Tzu, THE ArRT oF WaAR 96 (Samuel B. Griffith trans., Oxford U.
Press 1963) (between 453-221 B.C.) (“One able to prevent [the enemy] from coming does
so by hurting him.”). Tu Yu, a commentator of the 7th and 8th Centuries A.D., said, “If you
are able to hold critical points on his strategic roads, the enemy cannot come. Therefore
Master Wang said: ‘When a cat is at the rat hole, ten thousand rats dare not come out; when
a tiger guards the ford, ten thousand deer cannot crdds.3See als&arL von CLAUSWITZ,

On WaR 92 (Michael Howard & Peter Paret eds & trans., Princeton U. Press 1984) (“Once



176 MILITARY LAW REVIEW [Vol. 162

from arising.?%° It serves the interests and principles established by the
UN Charter because it is a way “to achieve a measure of safety without
resorting to violence on a universal scag.”

The beginnings of World Wars | and Il, the attack on Pearl Harbor,
and the loss of Eastern Europe after World War Il were all blamed on the
lack of deterrencé>? The Korean War is also blamed on the lack of effec-
tive deterrencé®® Relative calm, in the sense of no “major wars,” has
existed since the end of World Wart. The lesson from history is that

249. (continued) the expenditure of [an aggressor’s] effort exceeds the value of the
political object, the object must be renounced and peace must follow.”). Thomas Jefferson
wrote to James Monroe on 11 July 1790: “Whatever enables us to go to war, secures our
peace.” Turnesupranote 65, at 336, n.136. In arecent interview, author Tom Clancy said,
“If people know you're going to do that [power projection by moving “a large quantity of
military forces in one big hurry”], they're not going to bother you. A mugger does not pick
an armed police officer as a target. A mugger goes after a little old lady.” Fred Bames,
Clancy’s Power ProjectiondJSA WEekenp, Jan, 29-31, 1999, at 8.

250. Kaurman, supranote 49, at 6; Mooresupranote 239, at 840-41. Professor
Moore is analyzing the “synergy between a regime initiating an aggressive attack (typically
non-democratic) and an absence of effective system-wide deterrence.” Bgoeajote
239, at 840. He postulates that whenever both factors exist, there is a higher probability
that military aggression will take placéd. Effective deterrence requires four elements:
the ability to respond, the will to respond, effective communication of the ability and will
to the aggressive regime, and perception by the aggressive regime of deterrence ability and
will. 1d. at 841.

251. Kaurman, supranote 49, at 1.

252. Id. at 22; Turnersupranote 65, at 336 (“[B]oth [World Wars] resulted in large
part from perceptions by potential aggressors that their victims, and States which might
come to their aid, lacked both the will and the ability to respond effectively to aggression.”);
Moore, supranote 239, at 844 (“[A]n absence of effective deterrence was present before
every major war of this century. . . .").

253.1d. “[In early 1950,] the United States Department of State was sending out sig-
nals that it had little further interest in Korea . . . Toy & M ason, supranote 21, at 372.

The most obvious “signal” to North Korea was in a foreign policy speech by Secretary of
State Dean Acheson in which he omitted Korea from the American defense perimeter in the
Pacific. Dean AcHesoN Remarks BEFoReETHE NATIONAL PressCLus IN WasHInGTON, D.C.,

ONTHE CrisisIN AsiaA—AN ExaminaTION oF U.S. RoLicy (Jan. 12, 1950)eprinted in22 Der' 1

St BuLL 111, 116 (Jan. 23, 1950);iM/am WHITNEY STUEK, JR., THE RoAD TO CONFRONTA-

TIoN, AMERICAN PoLicy TowaARD CHINA AND Korea, 1947-1950 161 (1981). According to
former Soviet leader Nikita Khrushchev, North Korea would not have attacked the South
in 1950 if General MacArthur and other U.S. military leaders showed a greater interest in
South Korea’s security after the United States withdrew military forces from South Korea
in 1948. Sorey & Mason, supranote 21, at 372.

254. Professor Henkin credits the fact that “traditional war between nations has
become less frequent and less likely” to the successful purpose of Article 2(4) “to establish
a norm of behavior and to help deter violation of it.” Henkupranote 147, at 544-548.
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clear aggression will occur “against the territorial integrity [and] political
independence®® of other states if the United States fails to be assertive,
“militarily strong, and politically confident?*®

In the practice of states, Article 2(4) is recognized as customary inter-
national law, but some threats to use force are essential and necessary for
national security®’ The illegality and the necessity of threats collide if a
large-scale military exercise takes place as a deterrent threat and it pro-
vokes a military conflict. The “absolutists” argue that Article 2(4) was
designed to prevent that from happening. The rule bans all threats, even
threats based on deterrence. The ban ensures that conflict does not occur
based on misunderstood signals or a cycle of threats and counterdtfreats.

The prohibition in Article 2(4), however, is part of a worldwide col-
lective security system that is not working wéfl.Accordingly, the “prac-
tice of states” has been to characterize the ban the way Professor Turner
does, as only applying to threats of aggressive military ftelhis
approach is consistent with the Charter’s background, principles, and pur-
poses, yet allows nations to defend themselves and dfers.

There are two final points relating to the practice of nations and the
TEAM SPIRIT scenario. First, North Korea is non-democratic, a former
aggressor, and a perennial breaker of international3w$he interna-
tional community has a greater tolerance for deterrent threats that are
directed at such regimé® Finally, the nuclear issue is vitally important.
North Korea most likely has nuclear weapons capability now, or will have

255. UN GiarTER art. 2, para. 4.

256. SeeColl, supranote 19, at 601. American power is a fundamental prerequisite
to the success of international organization and order.

257. Turnersupranote 65, at 313-15.

258. See, e.g Robert JervisRational Deterrence: Theory and Evidend& WoRrLD
PoL. 183, 183-84 (1989).

259. Francksupranote 18, at 837.

260. Turnersupranote 65, at 315-16.

261. Id. at 350. “Any analysis of potential defensive behavior needs to discriminate
between actual use [of force] . . . and expressed or implied threats aimed at enhancing deter-
rence. Deterring armed international aggression, after all, is an important Charter value.”
Id. SeeFranck,supranote 18, at 814 (“[A]n original central purpose of the [United
Nations] was collective security against aggression in order to end war.”)

262. See supraotes 21-26, 28-32, 36, 38-43 and accompanying text. The first two
descriptive phrases in this string relate to Professor Moore’s deterrence par&tigm.
supranote 250.

263. Sadurskaupranote 18, at 241.
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it soon. With nuclear weapons, or any weapon of mass destruction, the
potential target state may not wait until it is attacked before defending
itself.264 Deterrence protects an issue that is even more fundamental than
any of the United Nations’ purposes or principles—survival.

IV. Conclusion

The long footnotes on casualty figures were included for a rééson.
Successful deterrence prevents war. Ineffective deterrence results in the
horrors of war. Even though there can be miscalculations and misunder-
standings, the fundamental goal of deterrence is the same as that of the UN
Charter: “To maintain international peace and secufffy.”

The most persuasive reason that there have been so few incidents
involving alleged violations of the “threat of force” ban, is that when deter-
rent threats are successful, the world usually breathes a “collective sigh of
relief” that at least one war was averted this cerffryThreats come in
many forms and are a part of life. Bullying or aggression is also a fact of
life, but one that has been universally condemned. The bully’s “threat,”
and not the “threat” of the ones defending against the bully’s aggression,
is the threat that Article 2(4) was originally drafted to prohibit.

264. International Control of Atomic Energy: Growth of a Pojibgr T Sr. Pus. No.
2702 164 (1946)yuoted inP. Essur A MoberN Law oF NATIONS 166-167 (1948)eprinted
in WoLFGaNG G. FRIEDMANN, ET. AL, CASES AND MATERIALS ON INTERNATIONAL Law 893
(1969) (U.S. Department of State Memorandum urged that the definition of an “armed
attack” take into account nuclear weapons and “include in the definition not simply the
actual dropping of an atomic bomb, but also certain steps in themselves preliminary to such
action.”); Turnersupranote 65, at 320. Professor Turner summarizes this point as follows:

[Alny rule that would prohibit a State in lawful possession of nuclear
weapons from even threatening to use them defensively to preserve the
lives of tens of millions of innocent non-combatants would stand as clear
evidence that the law had become part of the problem—or, in the words
of Dickens: “If the law supposes that, the law is a ass, a idiot.”

Id. (quoting GiarLEs Dickins, Ouiver Twist 354 (Kathleen Tillotson ed., Oxford Univ.
Press 1966)).

265. See supraotes 38 112, 239.

266. UN GiarTer art. 1(1) (the first purpose listed). The first seventeen words of the
Charter state, “We the peoples of the United Nations determined to save succeeding gener-
ations from the scourge of war . .. .” UMNABTER pmbl.

267. McCouBrey & WHITE, supranote 56, at 58 See supraote 221.



1999] DETERRENCE AND THE THREAT OF FORCE BAN 179

The thread that weaves all of the various sources of interpretation
together is the intention to stop aggression. The drafters inadvertently
made the text of Article 2(4) obscure and ambiguous by adding language
to comfort smaller nations that were concerned about aggressions in the
past. History has many examples of efforts to improve international law
to banaggressionnot militaries and military exercises. The “players” in
this analysis, whether they are drafters, legislators, leaders, or judges, all
expressed the importance of deterring aggression to promote peace and
security. The debate among the legal scholars highlights the difference
between aggression and deterrence and the problems of having too much
of either one. The last source applied in this analysis, the practice of
nations, fully supports the need to deter aggression.

The common theme noted in a number of sources is that a nation can
legally threaten to do anything that the nation can legalKf®i&As long
as the United States is threatening, or warning, that it may respond with
devastating force to defend itself or an ally, then the U.S. conduct would
not violate Article 2(4). Deterrence, or a policy of maintaining credible
threats to respond with force, is therefore legal. North Korea would not be
able to interfere with the TEAM SPIRIT military exercises by alleging that
they violate Article 2(4¥5° This applies, of course, to the other rogue
states and potential aggressor nations all around the world that receive sim-
ilar military threats from United States military, naval, and air exercises.

With respect to the specific fact situation analyzed in this article,
North Korea might have more success if it were to consider the old proverb
at the beginning of this article. By picking up the pen (to finally sign a
peace treaty and to sign trade agreements) and laying down the sword (by
reducing the vast amounts of its limited wealth spent on its military might),
North Korea may be able to improve its economic situation and its chances
of reuniting Korea (but peacefully). Reunification would probably end, or
at least result in a drastic reduction in, the United States’ presence and mil-
itary exercises on the Korean Peninsula. In the final analysis, an olive
branch might accomplish more than pens or swords.

268. BrownLIE, supranote 95, at 55-58.
269. SeediscussiorsupraPart I11.B.5 (Nicaragua attempted to stop U.S. exercises
in Central America in the 1980s).



	I.  Introduction
	II.  Factual and Legal Background
	III.  Interpreting the UN Charter
	IV.  Conclusion

