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Introduction Military Traffic Management Command (MTMC)
Regulation 15-1
This note introduces the Military Traffic Management Com- )
mand’s (MTMC) Carrier Review Board (CRB) process and dis- Purpose and Authority

cusses some of MTMC's transportation procurement programs Military Traffic Management Command Regulation

and unique program provisions. This broad introduction _to_thedescribes a unique tool used by the MTMC to ensure that the
CRB process, the programs, and procurement provisionsyop goes business only with responsible carriers. Under
should benefit military practitioners, especially legal assistancey;rmcr 15-1 a CRB, comprised of five traffic management

officers and claims attorneys. experts, may disqualify a carrier from participating in certain

) . military transportation procurement prograim$he CRB gen-
Understanding the CRB process, and the practical effect ofg 5y gisqualifies a carrier after it reviews the carrier's perfor-
the MTMC'’s CRB authority, may provide claims attorneys with

- ' - _ g ' mance data and determines that there is a pattern of
some leverage in pursuing collection actions against carriersperformance failures. The goal of every hearing convened

Legal assistance attorneys will find this information useful |,nqerMTMCR 151 is to protect the DOD’s shipping interést.
when dealing with carriers on behalf of disgruntled service

members seeking remedies for inconvenience costs resulting The MTMC's statutory authority for CRBs can be traced to
from poor carrier performance. Staff Judge Advocates maythe Federal Property and Administrative Services Act of 1949,
want to share this note with their installation’s Directorate of This statute gives the General Services Administration (GSA)
Logistics (DOL), emphasizing the need for installation trans- authority to obtain transportation and traffic management on
portation offices and personal property shipping offices to behalf of all federal agenci€&sUnder 49 U.S.C.A. § 481(a),
maintain solid performance data on carriers. In the past, inef-however, the Secretary of Defense may exempt the DOD from
fective oversight of carrier performance has resulted in inade-GSA action® Using this statute, the Secretary of Defense
guate protection of DOD property.Timely and accurate exempted the DOD from the GSA's authority and assigned
performance data from installations and activities will greatly responsibility for transportation and traffic management to the
aid the MTMC in protecting the DOD’s property and shipping Assistant Secretary of Defense (Manpower, Reserve Affairs,
interests. and Logisticsy. The DOD directed the Army, through the
MTMC, to provide traffic management services for passenger,
freight, and worldwide personal property movements. Specifi-
cally, the directive required the MTMC to manage “transporta-
tion resources to assure optimum responsiveness, efficiency,
and economy to support the DOD missién.”

1. SeeGeneral Accounting Office Report, GAO/NSIAD-92-96, subjectr#Nse TRANSPORTATION, INEFFECTIVE OVERSIGHT CONTRIBUTESTO FREIGHT LOSSES
(June 1992).

2. MiLitaArRY TRAFFIC MANAGEMENT REG. 15-1, DEscRrIPTIONOF PROCEDURES GOVERNING DisQUALIFICATION AND NoNuste oF CARRIERS OF DOD TrRAFFIC
para.7 (13 July 1993) [hereinafter MTMCR 15-1].

3. Id. para. 2.

4. 49 U.S.C.A. § 481 (West 1998)
5. 1d. § 481 (a)(1).

6. Id.§ 481(a)(4).

7. U.S. DxP'1 oF DEFENSEDIR. 5126.9, EEMPTION UNDER TITLE || OF THE FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT TRANSPROTATION AND
TRAFFIC MANAGEMENT (2 Oct. 1954) [hereinafter DODiR2 5126.9]
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In January 1993, the DOD assigned the United States Transeivilian executive agenciésThe MTMC's procedures for dis-
portation Command (USTRANSCOM) the mission of provid- qualification and nonuse are the counterpart to GSA's tempo-
ing air, land, and sea transportation for the DOD, both in timerary nonuse procedures. These procedures are similar to the
of peace and time of war. The USTRANSCOM became thedebarment and suspension process promulgated by the Office
DOD’s “single manager” for transportation, with authority to of Federal Procurement Policy Letter 82-1, and implemented at
obtain commercial transportation serviédss the Army com- FAR 9.4,
ponent of the USTRANSCOM, the MTMC has continued to
provide traffic management services for passenger freight and
worldwide personal property movés. Due Process

Part 47 of the Federal Acquisition Regulation (FAR) is  When the MTMC disqualifies a carrier, the carrier is
important to the underlying authority MTMCR 15-1* This excluded for a period from participating in the programs estab-
part prescribes the government’s policies and procedures folished to transport DOD freight, personal property, or passen-
acquiring transportation or transportation-related services.gers® The period of disqualification depends on numerous
There are two methods for obtaining transportation services facts and circumstances. These factors include: (1) the serious-
The first is by express contracts as regulated by the FAR. Theness of the service failure, (2) the trend or pattern of failures, (3)
other procurement method is through a Government Bill of the impact of a disqualification on the DOD as well as the car-
Lading (GBL) issued to common carriers and freight forward- rier, and (4) whether the carrier has taken or planned any cor-
ers. The GBL typically incorporates either a carrier’s public rective actiont” In essence, the CRB may consider any
tariff, or a reduced rate (as compared to the public tariff) offeredrelevant information necessary to protect the DOD’s shipping
under specific transportation lawsThe FAR does not regulate  interests. A CRB may take a variety of actions ranging from a
the acquisition of transportation or transportation-related ser-two-year disqualification from participating in DOD'’s trans-
vices when the GBL is the contrdétFurther, the FAR states portation business to a request that the carrier submit a technical
that procedures for the acquisition of transportation-related seror management plan detailing steps planned to prevent future
vices by sealed bid or negotiated contracts do not apply wherservice deficiencie®.
the DOD relocates a person at government expense by the DOD
under the Personal Property Traffic Management Regulation The principles of administrative due process apply to CRBs.
(PPTMR) In particular, the MTMC provides notice of service failufes.

The notice states the specific factual allegations concerning the

Recognizing the unique nature of GBL procurements, the service failures on a particular shipment. It provides the carrier
GSA implemented regulations for the temporary nonuse ofwith enough information to respond adequately to the allega-
commercial carriers transporting freight or household goods fortions. The notice also specifies the hearing date and invites the

8. U.S.DxP'1 oF DEFENSEDIR. 4500.9, RANSPORTATIONAND TRAFFIC MANAGEMENT (26 Jan. 1989)SeeU.S. Der'1 oF DEFENSE DIR. 4500.34, DOD PrRSONAL
PROPERTY SHIPMENT PROGRAM (10 Apr. 1986).

9. U.S.[P'T oF DEFENSEDIR. 5158.4, WiITED STATES TRANSPORTATION CoMMAND (8 Jan. 1993).

10. Id.

11. GenERAL SERVS. ADMIN, ET AL., FEDERAL AcQuisiTioN REG., pt. 47 (June 1997) [hereinafter FAR].

12. In the past, common carriers could transport property without charge or at a rate that was lower than its tarifthatewdrds, they could discriminate to
afford the government rate preferences. Shippers, other than government shippers, had to be treated equallyin terplisatioateMgw, certain types of carriers
may offer shippers any rate they want to off&ee generallyinterstate Commerce Commission Termination Act of 1995, Pub. L. 104-88, 109 Stat. 803 (substantially
codified at 49 U.S.C. 8 10101 et seq) wherein Congress abolished the Interstate Commerce Commission and repealed lang ttigtraquarrier file tariffs for
all types of goods it transports; (2) prohibiting discrimination and preferential treatment; (3) prohibiting governmetibreqtiiduced rate treatment; and (4)
permitting a carrier voluntarily to offer the government reduced rates.

13. FAR,supranote 11, at 47.000

14. FAR,supranote 11, at 47.200(d)(3).

15. 41 C.F.R. § 101-40.401 (1998).

16. MTMCR 15-1supranote 2, para. 3.

17. 1d. para. 7d(3).

18. Id. para. 3.

19. Id. para. 6.
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carrier to explain its side of the story and how it intends to fix A carrier may appeal a disqualification determination by

the problem. The notice letter advises the carrier that the specwriting to the MTMC’s Deputy Chief of Staff for Operations

ified failures may result in a disqualification from participation (DCSOPS); the appellate authofity.The appellate authority

in DOD transportation programs. may terminate, suspend, or reduce the disqualification period if
the carrier presents new evidence concerning the facts, or

The hearing affords the carrier an opportunity to contest orchanged circumstancé&s.The appellate authority’s decision is

explain the service failures to the CRBdeally, no factual dis-  considered administratively fin&.

pute should exist in a CRB. If the performance data received

from the field is accurate and the service failure is established

by a preponderance of the evidence, the only issue would be Unique Transportation Procurement Provisions

appropriate corrective measures. Unfortunately, factual dis- and Practices

putes often occur. Itis important, therefore, that the installation

transportation office provide the MTMC with timely and accu- As noted, the provisions of the FAR do not govern many of

rate performance data. the MTMC's transportation arrangemefftsConsequently, the
MTMC created additional transportation-unique contractual

While the MTMC intends the hearing to be nonadversarial, provisions to protect the DOD’s shipping interests and meet the

in reality, many carriers view it as adversarial. Carriers often needs of those who rely on its traffic management expertise.

claim that the MTMC convenes CRBs to punish them. There-When a carrier violates these, or any other provision of its ten-

fore, many carriers seek representation by counsel. From the&ler or agreement, the installation transportation office should

carrier’s perspective, disqualification causes a loss of businessdvise the MTMC. This allows the MTMC to take appropriate

and revenue. The MTMC'’s position, however, is that a CRB action under the provisions MTMCR 15-1to protect the

simply assesses whether or not the carrier is a “responsible ca®OD’s shipping interests. Attorneys counseling service mem-

rier.” In essence, the CRB prospectively determines whetherbers, or pursuing recoveries from carriers, should also provide

the carrier, based on its past performance, has the necessaperformance data and other relevant information regarding the

capacity, ability, resources, integrity, and skills to perform carrier to the installation transportation officers to help them

transportation movements safely and in accordance with pro4track and monitor carrier performance.

gram requirements.

Military Traffic Management Command Regulation 15-1 Carrier Qualification
also permits immediate action to place a carrier in “temporary
nonuse” (without notice and hearing) if this action is necessary Generally, before a carrier is eligible to participate in pro-
to protect the DOD’s shipping interéstThe regulation, how-  curement it must be “qualified” To become qualified, a car-
ever, does not describe what instances might necessitate takinger must file various documents and forms that show it has the
this action. Typically, the MTMC takes this action in emergen- ability and capacity to operate lawfully. The program also
cies, or in those situations when waiting for notice and a CRBserves as a prescreening tool to ensure that carriers can provide
hearing might result in some harm to the DOD's shipping inter- the needed service. Carriers are generally required to establish
ests. Normally, the MTMC does not impose temporary nonusethat they have the required operating authorities, public liability
for more than thirty day®. Further, the MTMC may convene and cargo insurance, safety ratings, appropriate financial stand-
a CRB to review the facts and circumstances that gave rise ting, and sufficient and adequate equipment or the ability to
the temporary nonuse. A CRB may determine that the situa-obtain such equipment.
tion, which resulted in temporary nonuse, warrants a disqualifi-  The MTMC manages numerous procurement programs.
cation period to protect the DOD. These programs generally fall under three broad categories:
freight, passenger, and personal property transportation. Once

20. Id. para 7d(3)(b).

21. Id. para. 6c.

22. Id.

23. Id. para. 10.

24. 1d. For example, a bona fide change of management, or evidence establishing a correction of the cause or condition gihieglisseiadiftcation.
25. Id.

26. See generallfFAR, supranote 11, pt. 47.

27. Qualification requirements are explained in various pamphlets published by the MTMC'’s program managers. The parigélatgyide though the various
program “wickets.” These pamphlets are on the MTMC Home Pagenatmtmc.army.mil
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qualified, carriers may voluntarily file “tenders” quoting rates familiar with the MTMC'’s inconvenience claim provisions and
for future movements, or respond to formal solicitations that the CRB process. If the attorney does not believe the household
request rates for regular movements of various commoditiesgoods carrier reasonably considered the service member’s
over different routes. claim, he should report this information to the MTMC. Under
program rules, a service failure results if a carrier does not rea-
sonably consider an inconvenience claim. Legal assistance
Inconvenience Claims attorneys who are familiar with the provisionsMif MCR 15-
1 may wish to explain to a carrier the consequences of a failure
Many hardships are associated with a permanent change ato reasonably consider inconvenience claims.
station move. These hardships are illustrated by an incident
involving the movement of privately owned vehicles (POVSs)
by a ship in the Gulf of Alaska. Rough seas destroyed or dam- Performance Bond
aged many of the vehicles on the ship. The service members
had little choice but to rent cars until the government resolved As part of the qualification process, a carrier must submit a
their claims for the actual damage. Although the service mem-performance boné. The MTMC uses the bond as a tool to
bers were eventually reimbursed for the actual damage to theirecover excess reprocurement costs incurred in acquiring sub-
vehicles, they were not compensated for rental car expensesstitute carriage. The MTMC's performance bond creates a tri-
Service members encounter similar incidents during householdangular relationship between the principal or carrier, the surety,
goods shipments. and the beneficiary—the government. The bond provides that
the surety will assume the principal’s liability to the govern-
The PPTMR states that the “carrier industry has generallyment for excess reprocurement costs. The surety will assume
shown a willingness to honor reasonable inconveniencethis liability when, due to the principal’s failure to complete
claims.” Under program rules, carriers must consider reason-delivery of a shipment, the MTMC deems it necessary to repro-
able inconvenience claim$.While this provision is admittedly  cure transportation services.
wealk, it imposes some duty on the carrier. If an inconvenience
claim is not reasonably considered, the MTMC may review the When a shipment is, or may be, delayed at origin or in transit
carrier’s action$? (for example, failure by a prime carrier to pay its agents or other
subcontractors), transportation offices should notify the
To aid service members, Congress recently passed legislaMTMC of the problem through command channels. The
tion authorizing reimbursement for rental car expenses follow-MTMC may use timely and accurate shipment data from the
ing a POV shipmeri. Section 653 of Public Law 105-281  field such as the location, destination, GBL information, and
permits the government to reimburse service members forother pertinent data to assert a demand on the surety to arrange
rental care expenses up to $30 per day for up to seven dayfr the shipment’s onward moveméft.
when the POV does not arrive on its scheduled delivery date.
Before Congress enacts this reimbursement provision, how- Installation transportation offices need to notify the MTMC
ever, the Secretary of Defense must certify that the DOD has af shipment delays and frustrations. Shipment delays and prob-
system to recover the cost from the contractor that is responsitems at a particular installation or base may be just the “tip of
ble for the delay. the iceberg.” As the DOD'’s traffic manager for the surface
movements of freight, personal property, and many passenger
Because of this legislation, service members may soon expegroups, it may be necessary to take broad and comprehensive
rience some relief from inconveniences they suffer from action against a carrier to protect the DOD’s shipping interests.
delayed POV shipments. No corresponding legislation exists,This protective action includes disqualification or nonuse under
however, that authorizes payment for household good shipmenMTMCR 15-1 The MTMC may follow the disqualification or
delays. Accordingly, a legal assistance attorney assisting a semonuse by federal-wide suspension or debarment.
vice member who was inconvenienced by a move should be

28. U.S. 2P'1 oF DEFENSE DIR. 4500.34R, PRsoNAL PROPERTY TRAFFIC MANAGEMENT, para. 10,002 (1 June 1995) [hereinafter DOB. B500.34R].
29. Id.

30. MTMCR 15-1supranote 2, para. 5.

31. The POV, of course, must have been shipped at government expense.

32. Strom Thurmond National Defense Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, § 1, 112 Stat. 1920-98 (1998)

33. MTMCR 15-1supranote 2.

34. DOD Dr. 4500.34Rsupranote 28, app. A, para. 10,007(j).
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Household Goods Transportation Program
Hostage Shipments
An installation transportation officer issued a GBL directing
Shipment delays often are a precursor to future problemsdelivery of a shipment from Florida to Ohio. The catrrier, in
Carriers that stop performing their transportation obligations, violation of program rules, arrived late at the service member’s
for whatever reason, often leave their agents, port handling conresidence. After packing the service member’s personal prop-
tractors, warehousemen, and ocean carriers unpaid. Many oérty, the carrier’s driver determined that there was not enough
these unpaid parties attempt to assert some type of lien as justroom on the truck. To complete the “pack-out,” the driver had
fication for holding the commodity. A few years ago, the the service member’s spouse drive him to town to rent a U-Haul
MTMC's legal office helped pass legislation prohibiting the truck. The driver also allegedly tossed $20 at the service mem-
assertion of any lien on a DOD sponsored household goods ober and requested “some KFC and Coke for dinner.” The ship-
POV shipment. The law is broad in that, in addition to the pro- ment missed the required delivery date and sustained
hibition against asserting a lien, no person may “interfere” with substantial damage.
the movement of the propefty.
The personal property shipping office at the installation
Typically, the MTMC'’s position when billing disputes occur relayed the facts and circumstances of the move to the MTMC.
is that it is a private matter between the individual or the com-The MTMC noatified the carrier that it intended to convene a
pany holding the shipment, and the carrier; not the governmentCRB and advised the carrier that it faced worldwide disqualifi-
As reflected on the GBL, the government’s privity relationship cation.
is with the carrier. Therefore, the MTMC expects carriers to
resolve disputes in a timely manner, to avoid any disruption in  Because of the CRB process, the carrier sent the service
service. member a check for $10,000, although the amount initially
claimed was $3700. The carrier fired the driver and other
When a carrier to whom the MTMC has tendered freight or employees, and sent an emphatic apology to the service mem-
household goods allows a hostage scenario to develop, as oftdmer regarding the move. The carrier also provided the MTMC
occurs when there are billing disputes, it is not complying with with detailed corrective plans to ensure that such a dramatic ser-
the terms and conditions of its agreement. In most cases, a hosice failure would not recur. No service failures have been
tage situation develops because a carrier has declared bankeported against this carrier since MTMC's review of the situa-
ruptcy. Simple billing disputes, however, unrelated to a tion.
bankruptcy, are common. Carriers agree to “perform prudent
traffic management.” They also accept “through responsibil-
ity” for household goods shipments from their origins to their Passenger Transportation Program
destination$® Thus, carriers that require the government to
intervene in managing a shipment because of a billing dispute A state highway patrol stopped a bus, owned and operated
may be violating the terms of their agreement with the MTMC. by a DOD qualified carrier, for speeding. At the time, the bus
The MTMC may use this information in a CRB. was carrying a group of DOD passengers. After a blood-alco-
hol test determined that the driver was under the influence, the
state trooper arrested the driver. Consequently, the passengers
A Few CRB Success Stories were stranded, and the mission was delayed until the company
provided a substitute driver.
Something has gone wrong if a CRB must convene. Ideally,
the MTMC would approve or “qualify” only responsible and The MTMC immediately placed the company in nonuse and
reliable carriers. Unfortunately, items often tend to break dur-advised the company that a CRB would review not only the cir-
ing a move, even though a carrier has exercised appropriateumstances surrounding the movement, but also the company’s
care. In addition, some shipment delays are unavoidable. Theverall performance and safety record. Before the hearing, dur-
CRB evaluates the facts and circumstances surrounding serviceg the nonuse period, the carrier took a number of remedial
failures and determines whether the MTMC should take anyactions. Specifically, it fired the driver, placed saliva testing
measures to protect the DOD’s shipping interests. The follow-kits on board all of its buses for use by the base traffic manage-
ing scenario illustrates some cases evaluated by the MTMQment offices, hired a safety consulting firm, and hired a man-
CRB. agement firm to administer a drug and alcohol testing program.
After a six-month disqualification period, the company
emerged as a safe and reliable passenger transportation firm.

35. 37 U.S.C.A.8 406 (West 1998); 10 U.S.C.A. § 2634 (West 1998).
36. DOD Dr. 4500.34Rsupranote 28, app. A (discussing tender of service).

37. See generalfTMCR 15-1,supranote 2, para. 5.
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Ideally, anyone affected by or involved in the DOD’s trans-
portation process might use some of the information in this note
Freight Transportation Program to assist clients, pursue recoveries against carriers, and aid
MTMC's efforts to protect the DOD’s shipping interests.
A CRB convened to review the facts and circumstances of a
rail carrier’s failure to provide surveillance for military equip- When carriers violate program rulédTMCR 15-1can be a
ment it was transporting. The program requirements obligateduseful tool in protecting the DOD’s shipping interests. Program
the carrier to inspect its rail cars on an hourly basis. The inspecviolations and service failures, however, must be reported
tion records, however, indicated that the carrier had notthrough command channels in a timely and accurate manner.
inspected the cars before discovering missing military items. Legal offices, working as a team with traffic managers and ser-
vice members, can improve the transportation process and
Based on information and reports from the transportation assist the MTMC in “weeding out” the poor performing carri-
office, the CRB concluded that the rail carrier did not meet its ers.
contractual obligations. The CRB further discovered that, due
to the nature of rail movements, rail carriers should improve Address questions regarding the DOD’s transportation pro-
security procedures. The carrier expedited reimbursement focurements, or the CRB process to Mr. Jakubowski, (703) 681-
the lost equipment, and military industry meetings were con-6580, DSN 761-6580, jakubowj@baileys-emh5.army.mil.
vened to discuss rail movement security issues.
Conclusion
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