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On May 18, 1981, the Supreme Court decided 
Edwards v. Arizona,' a case which interpreted 
Miranda v. Arizona2 and created a per se rule 
for interrogations following invocation of the 
right to counsel. Since that decision, the area of 
request for counsel has seen continued major ac­
tivity in the Supreme Court and other federal 
court^.^ The military courts have been no excep­
tion. Several decisions by courts of military re­
view have interpreted Edwards and attempted to 
define its impact on military p r a ~ t i c e . ~The Court 
of Military Appeals has decided two major cases 

'451 U.S. 477 (1981). 
384 U.S. 436 (1966). 

' S e e ,  e . g . ,  Solem v.  Stumes, 104 S .  Ct.  1338 (1984) 
(retroactivity of Edwards rule (see also Shea v. Louisiana, 36 
Crim. L. Rpt. (BNA) 3153 (U.S.Feb. 20, 1985)), discussed 
infra  a t  notes 39-40 and accompanying text ;  Oregon v. 
Bradshaw, 462 U.S. 1039 (1983) (Edwards rule involves a 
two-step test, discussed infra at  notes 90-110 and accompa­
nying test); United States v. Montgomery, 714 F.2d 201 (1st 
Cir. 1983); United States v. Scalf, 708 F.2d 1540 (10th Cir. 
1983). 

See, e.g., United States v. Reeves, 17 M.J.832 (A.C.M.R 
1984); United States v. Alba, 15 M.J. 573 (A.C.M.R. 1983); 
United States v. Ray, 12 M.J. 1033 (A.C.M.R. 1982). 
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on Edwards-related issues;‘ one of those deci­
sions has been remanded to the court after the 
Supreme Court granted a writ of certiorari and 
vacated the earlier judgment.6 In addition, the 
Court of Military Appeals has granted review of 
two other decisions of the Army Court of Review 
that interpreted the reach of E d ~ a r d s . ~This ar­
ticle will discuss the Edwards decision and its im­
pact on the military courts, and will assess how 
the Edwards rule has been applied and is likely 
to be applied in those courts. 

I.Miranda and the Effect of Invoking Rights 

Prior to 1966, the Supreme Court determined 
the admissibility of an accused’s confession by 
evaluating the voluntariness of the statement.’ 

‘United States v. Harris, 19 M.J.331 (C.M.A. 1985) (dis­
cussing the applicability of Edwards to the military and the 
question of a “good faith exception, see infra notes 72-80 and 
notes 121-136 and accompanying text) and United States v. 
Goodson, 18 M.J. 243 (C.M.A. 1984) (discussing when the 
right to counsel attaches, see infra notes 49-67 and accompa­
nying text). 

The Supreme Court granted Goodson’s petition for certio­
rari and remanded the case to the Court of Military Appeals. 
37 Crim. L. Rpt. (BNA) 4041 (US.May 1, 1985). See infra 
notes 56-67 and accompanying text. 
’United States v. Reeves, 17 M.J. 832 (A.C.M.R.), petition 
granted, 19 M.J. 53 (C.M.A. 1984); United States v. Vidal, 17 
M.J. 1114 (A.C.M.R.) petition granted, 19 M.J. 35 (C.M.A. 
1984). 

Hopt v. Utah, 110 U S .  574 (1884). This standard of “com­
mon law voluntariness” centered on the trustworthiness and 
reliability of confessions: those not induced by threats or 
physical brutality were admissible because they were consid­
ered trustworthy and reliable. See generally Kamisar, What 
is an “Involuntary” Confession? Some Comments on Imbau 
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The Court focused on conditions surrounding the 
confession and police treatment of the accused 
and allowed confessions that it determined to be 
the product of the free choice of the maker, 
based on the totality of the circ~mstances.~Of 
necessity, this method required a case-by-case 
factual analysis by the Court because of the lack 
of precision in the terms “voluntariness” and “to­
tality of the circumstances.’’ 

In Miranda v. Arizona, the Court recognized 
tha t  custodial interrogation is inherently 
compelling and coercive, rendering the voluntari­
ness standard ineffective for assessing the valid­
ity of confessions given a t  the police station.” 
The Court imposed a specifc procedure for police 
to  follow before interrogat ing a suspect in 
custody: 

[A suspect] must be warned prior to  any 
questioning that he has the right to remain ~ 

silent, that  anything he says can be used 
against him in a court of law, that he has 

and Reid’s Criminal  Interrogations and Confession, 17 P-Rutgers L. Rev. 728 (1963); Stone, The Miranda Doctrine in 
the Burger Court, 1977 Sup. Ct. Rev. 99 (1977). 

See, e.g., Cdombe v. Connecticut, 367 U S .  568 (1961) (con­
fession given after four days of custodial police questioning of 
33-year-old illiterate mental defective was involuntary); 
Brown v. Mississippi, 297 U.S. 278 (1936) (confessions ob­
tained by brutality and violence violate due process and are 
inadmissible). 
lo Miranda, 384 U.S. a t  467-79. The Court concluded that 
“without proper safeguards the process of in-custody interro­
gation of persons suspected or accused of crime contains in­
herently compelling pressures which work to undermine the 
individual’s will to resist and to compel him to speak where he 
would not otherwise do so freely.” Id. at  467. 
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the  right to  the presence of an attorney, 
and that if he cannot afford an attorney, one 
will be appointed for him prior to any ques­
tioning if he so desires.” 

This rights advisement was required in order for 
any incriminating statements made during custo­
dial interrogation to be admissible at trial.12 The 
Court believed that the warnings were necessary 
to protect the fifth amendment rights of the indi­
vidual subjected to inherently compulsive custo­
dial interrogation.l3 Any statements taken in vio­
lation of these rules would be excluded at trial; 
and once the accused exercised the fifth amend­
ment privilege of which he was advised, furthe’r 
statements would be presumed to be the product 
of coercion.l4 

The Court set out explicit guidelines for pro­
tecting an accused’s rights, but the standards for 
determining when a suspect could waive a previ­
ously invoked right to silence or right to counsel 
were not as clear.“ A decision to remain silent or 
t o  request  counsel t r iggers  “second level” 
Mirunda protections that place further restric­

l1 Id. at  479. The opportunity to exercise these rights must 
be afforded the suspect throughout the interrogation process. 
Id. 

12Miranda,384 U.S. at 444, 47879. 

l3 I d .  a t  445, 448, 457-58. “Unless adequate protective de­
vices are employed to dispel the compulsion inherent in custo­
dial surroundings, no statement obtained from the defbndant 
can truly be the product of free choice.” The Court has re­
cently seemed to  back away from the idea that custodial in­
terrogation is inherently coercive. See Oregon v. Elstad, 36 
Crim. L. Rpt. (BNA) 3167 (U.S. Dee. 10, 1984). See also 
Finnegan, Criminal Law Note-Recent Supreme Court Deci­
sions, The Army Lawyer, May 1985, at  17, 20. 

l4 Mirandu, 384 U.S. a t  474. 

I d .  at  475. The Court declared that an express statement 
by a suspect that he wants to  talk without an attorney could 
constitute a waiver. Id.The Court also placed a “heavy bur­
den” on the government to show that the suspect had “know­
ingly and intelligently waived” his rights. One passage early 
in Chief Justice Warren’s majority opinion illustrates that ad­
ditional protections follow an invocation of rights: 

If, however, [the defendant] indicates in any manner 
and a t  any s tage of t h e  process that  he wishes t o  
consult with an attorney before speaking there can be 
no questioning. Likewise, if the individual is alone and 
indicates in any manner that he does not wish to be in­
terrogated, the police may not question him. 

I Id. at  444-45. 

tions on police conduct.’6 I s  the  invocation‘of 
rights irrevocable: has the accused cut off any 
possibility of further aialogue with the police? 
Under what conditions or circumstances may the 
police question the  accused af te r  th i s  initial 
invoking of rights? I s  there a different standard 
for the “right to cut off questioning” than for re­
questing counsel? These questions were not di­
rectly answered by the Miranda decision, but 
later Supreme Court decisions have clarifi d the 
procedures and attempted to set guideline1for 
“second-level” Mimnda protections. 

A. The Right to Remain Silent: 
Michigan v. Mosley 

The Supreme Court in Michigan v. Mosley17 
addressed the issue of when, if a t  all, interroga­
tion may be resumed after the accused has as­
serted the right to remain silent. Mosley was ar­
rested for armed robbery and ,  a f te r  being 
advised of his Mimnda rights, stated that he did 
not want to  answer any questions about t he  
offenses. The police officer immediately ceased 
the interrogation and returned Mosley to a de­
tention cell.’’ Several hours later, another police 
officer took Mosley from the cell to,question him 
about a murder charge unrelated to the armed 
robberies.20He fully advised Mosley of his 
Mirunda rights, which he waived; Mosley later 
confessed to the murder.21 At trial and on ap­
peal, Mosley argued that Miranda precluded the 
second police officer from questioning him after 
he had declined to speak. 

The Court determined that the admissibility of 
statements obtained after a person in custody 

l6 The phrase “second level” Miranda protections originated 
in People v. Grant, 45 N.Y.2d 366, 372, 380 N:E.Bd 257,260, 
408 N.Y.S.2d 429.432(1978).For a discussion of “second-level 
protections”, see White, Rhode Island v. Innis: The Sisnifi­
cance of a Suspect’s Assertion of His Right to Counsel, 17 
Am. Crim. L. Rev. 53, 63 (1979). 
” 423 US.96 (1975). For complete discussions of Mosley, see 
Note, Michigan v. Mosley, A New Constitutional Procedure, 
64 N.C.L. Rev. 695 (1976); Comment, Michigan v. Mosley: A 
Further Erosion of Miranda?,  13 San Diego L.Rev. 861 
(1976). 
le Mosley, 423 U S .  at 97. 
le Id. 

Id. at  97-98. . 
21 Id. 
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elects to remain silent depends on whether the 
police “scrupulously honored” the suspect’s right 
to refuse to be questioned.= The Court was con­
cerned that the police did not use successive in­
terrogations and repeated rights advisements to 
wear down the will of the accused.23In this case, 
however, the Court noted that as soon as Mosley 
invoked the right to  silence, the police ceased 
questioning. No other police officer questioned 
him for more than two hours. At that point, he 
was questioned by another police officer about an 
unrelated offense, and was again fully advised of 
his rights, including the right to  remain silent 
and the right to counsel. The Court found that 
the second interrogation did not undercut the ini­
tial invocation of the right to remain silent and 
tha t  t he  police had “scrupulously honored” 
Mosley’s request.24 This test was the  Court’s 

zz The Mosley Court noted that Mirunda was silent concern­
ing under what circumstances, if any, questioning could be re­
sumed after an invocation of rights. I d .  at 101-02.The Court 
observed that it could interpret M i m n d a  to require either a 
per se rule against any subsequent custodial interrogation or 
only the immediate cessation of interrogation and a momen­
tary respite. I d .  at 102. The Court rejected both these ex­
tremes as “absurd and unintended.” I d .  The Court reasoned 
that barring further interrogation altogether would set up ir­
rational obstacles to  legitimate police activity and deprive 
suspects of the right to change their minds. Id .  The majority 
opinion also rejected the idea of a brief respite and then con­
tinued interrogation as frustrating the purpose of Mirandu 
‘‘by allowing repeated rounds of questioning to undermine the 
will of the person being questioned.” I d .  The Court then 
reached a middle ground to determine that the critical safe­
guard was the individual’s “right to cut off questioning.” I d .  
at 103 (quoting Mimndu,  384 US. at  474). Thus, the test 
fashioned was whether, a t  all stages of the questioning, the 
police had “scrupulously honored” the right to refuse further 
questioning. I d .  at 104. 

I d .  at 102. 
In finding that the police in Mosley had passed the “scrupu­

lously honored” test, the Court emphasized the initial prompt 
cessation of interrogation, the resumed interrogation only af­
ter a significant period of time had passed, the readvising of 
Mim& warnings prior to the second interrogation, and the 
restricting of the second interrogation to another crime. I d .  
at  106. The Court did not, however, suggest which, if any, of 
the factors were critical to the determination of whether the 
suspect’s rights had been “scrupulously honored.” Of neces­
sity, the test must be considered on a case-by-case basis. 
Among the factors to be considered are police attitude toward 
the accused, the existence of manipulative police tactics, the 
treatment of the accused, and the use of any stratagems to in­
duce the accused to withdraw the invocation of rights. 

means for insuring that the police did not try to 
overcome a person’s decision to cut off ques­
tioning either by continuing the interrogation or 
by persisting in repeated efforts to wear down 
his resistance and make him change his mind. 
Justice White’s concurring opinion pointed out 
that this test did not set a per se rule that ques­
tioning must forever cease after an individual 
elects to remain silent and also stated that the 
facts and opinion did not address the situation of 
a person who has requested counsel rather than 
elected to remain silent.25 In fact, Justice White 
suggested that a stronger standard might be ap­
plicable when an accused requests counsel, for 
that could indicate the accused’s belief that he is 
only competent to deal with police authorities 
through counsel.26 

In the absence of clear direction from the Su­
preme Court, however, other courts used the 
“scrupulously honored” rationale to address the 
admissibility of statements after’either the ac­
cused had declined to speak OT the accused had 
requested counsel. In United States v. Mul- A 

doon,27 the Court of Military Appeals declined to 
create a per  se rule for interrogation following 
the invocation of the right to counsel and adopted 
Mosley’s  holding and rationale, even though 
Muldoon had requested counsel and interrogators 
had persisted in questioning him without provid­
ing for Muldoon to see a lawyer.28 

26 Mosley, 423 U.S.at  109 (White, J.,concurring). “The ques­
tion of the proper procedure following expression by an indi­
vidual of his desire to consult counsel is not presented in this 
case.” 
26 I d .  at  109-110.Justice White seemed to  foreshadow the 
holding of Edwards:  

I t  is sufficient to  note that the reasons to keep the lines 
of communication between the authorities and the ac­
cused open when the accused has chosen to make his 
own decisions are not present when he indicates in­
stead that he wishes legal advice with respect thereto. 
The authorities may then communicate with him 
through an attorney. More to the point, the accused 
having expressed his own view that he is not compe­
tent to deal with the authorities without legal advice, a 
later decision at the authorities insistence to make a 
statement without counsel’s presence may properly be 
viewed with skepticism. 

I d .  at  110 n.2. 

TI 10 M.J.254 (C.M.A. 1981). 


I d .  at 255-58. 
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B .  The Right to Counsel: Edwards v. Arizona 

In Edwards v. A r i x o n ~ , ~the Supreme Court 
specifically addressed the effect of an accused's 
invocation of the right to  counsel after advise­
ment of Miranda rights. Edwards, suspected of 
robbery and murder, was arrested, advised of his 
Miranda rights, and q~es t ioned .~ 'After some 
questioning, he stated that he wanted an attor­
ney and the interrogation ceased, and Edwards 
was held overnight in jail. The next morning, 
two detectives requested to see him. Edwards, 
who had still not talked to a lawyer, stated that 
he did not wish to speak with them, but the jailer 
told him he had to talk to the d e t e ~ t i v e s . ~ ~They 
again advised him of his Miranda rights, con­
fronted him with the taped statement of an ac­
complice, and obtained his ~onfession.~' 

The Supreme Court used this case to  create a 
per se rule concerning questioning after the ac­
cused invokes his right to counsel. Justice White, 
whose opinion in Mosley recognized a distinction 
between invoking the  right t o  silence and re­

f questing an attorney,% wrote the majority opin­
ion in Edwards. The Court said that once an ac­
cused requests counsel after being advised of 
Mirundu rights, the government cannot show a 
valid waiver of that right only by showing that 
he had responded to further police-initiated cus­
todial interrogation, even if he was readvised of 
his rights.= The Court set out the following per 

~9451 U.S.477 (1981). 

Id.  at 478-79. After the police told Edwards that another 
suspect in custody had already implicated him in the crime, 
Edwards tried to "make a deal" with the interrogating offi­
cer. The police officer told him that he wanted a statement 
but did not have the authority to make a deal. Edwards then 
requested counsel. Id .  
31 Id. at  479. The fact that the jailer told Edwards he "had to" 
talk to  the detectives figured in the Court's determination 
that his statement was inadmissible. Id.  at  487. 

* I d .  at  479. 

See supra notes 25-26 and accompanying text. 
34 Edwards, 451 U.S.at 484-85. The Court  found t h a t  
Edwards had asserted his right to counsel. Id.  at 482. The 
Court then determined that Edwards did not validly waive 
his  right to counsel before giving the incriminating state­
ments because he did not knowingly and intelligently relin­
quish that right. This standard of waiver comes from Johnson(". v. Zerbst, 304 U.S. 458, 464((1983): 

DA Pam 27-50-152 

se rule: once an  accused or  suspect in custody 
invokes the right to counsel, no-further interr; 
gation is permitted until counsel has been made 
available or unless the accused himself initiates 
fur ther  communication o r  conversation.% 
Clearly, this is a different and stricter rule than 
the "scrupulously honored" test of Michigan v. 
Mosley.s6 Based on the  facts in Edwards, the  
government probably would have prevailed if 
Mosley's test had been used. Here, the interro­
gators waited overnight before resuming ques­
tioning, they were different police officers than 
had originally questioned Edwards,  and they 
again fully advised him of his Miranda rights. 
The only factual difference from Mosley, besides 
the invocation of the right to counsel in Edwards, 
was that the Edwards police officers were ques­
tioning him about the same offense. Clearly, the 
Court made the distinction between invoking the 
right to silence and requesting counsel that Jus­
tice White had earlier identified. 

The Court's language in Edwards was ambigu­
ous enough t o  cause some doubt  concerning 
whether it had actually established a per se rule. 
In fact, Justices Powell and Rehnquist concurred 
in the result but specifically stated that they felt 
that the standard for waiver of even the right to 
counsel had already been established by earlier 
cases and they did not intend to  superimpose a 
new element of proof by creating a new per se 
rule.37 In later cases interpreting certain facets 

A waiver is ordinarily an intentional relinquishment or 
abandonment of a known right or privilege. The deter­
mination of whether there  has been an intelligent 
waiver of right to counsel must depend, in each case, 
upon the particular facts and circumstances surround­
ing that case, including the background, experience, 
and conduct of the accused. 

The Court has subsequently applied this standard for deter­
mining whether the waiver was "lolowing and intelligent" un­
der the "totality of the circumstances." See, e.g.. Tague v. 
Louisiana, 444 U.S. 469 (1980); Fare v. Michael C., 442U.S. 
707 (1979); North Carolina v. Butler, 441 U.S. 369 (1979). 

95 Edwards, 451 U.S. at  484-85. 
a6423 U.S. 96 (1975). See s u p  notes 17-28 and accompa­
nying text. 
''Edwards, 451 U.S. at  488 (Powell, J., concuning). Justice 
Powell believed that Johnson v.  Zerbst (see s u p  note 34) set 
the proper standard and that "initiation" should be treated as 
only one of several relevant circumstances concerning 
whether the waiver of the right to counsel had been knowing 
and intelligent. Id.  at 491. 
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of Edwards, Justice Powell coutinued to hold to 
the proposition that Edwards had created no per 
se rule.% The Court made it clear in Solem v. 
St~rnes,~’a case discussing the retroactive appli­
cability of Edwards to habeas corpus proceed­
ings, that it had indeed established a new stand­
ard, stating: 

’ Edwards established a bright-line rule to 
safeguard pre-existing rights ....’Edwards 
established a new test for when that waiver 
[of the right to counsel] would be acceptable 

. once the suspect had invoked his right to 
counsel: the suspect had to initiate subse­
quent communication. 
.... 

Edwards nonetheless did establish a new 
mc1e.4~ 

11. Edwards and the Military 
A .  The First Step: When Does the Right 

to Counsel Apply? 
Miranda warnings, including the advisement 

of the right ta counsel, are required upon custo­
dial.interr~gation.~’Because Edwards concerns 
“second-level”:Mimnda protections, it also nec­
essarily applies to events following custodial in­
terrogations. The first question that frequently 
arises is whether t he  accused was in custody. 
Military Rule of Evidence 305(d)(l)(A)&indicates 
that counsel warnings are required before inter­
rogation when “the suspect i s  in custody, could 

38 See, e.g., Oregon v. Bradshaw, 462 US.1039, 1047 (1983) 
(Powell, J., concurring in the judgement). 
39 104 S. Ct. 1338 (1984). The Court held that the Edwards 
rule did not apply retroactively in collateral attacks by habeas 
petitions. Id .  at 1342 n.4. In the 1984 Term, however, the 
Court held that Edwards did apply to cases pending on direct 
appeal a t  the time Edwards was decided. Shea v. Louisiana, 
36 Crim. L.Rpt. (BNA) 4153 (U.S. Feb. 20, 1985). 
40 104 S. Ct. a t  1343 (emphasis added). 
41 The Mimndu Court was specifically concerned with the co­
ercive nature of custodial interrogations, which they defined 
as “questioning initiated by law enforcement officers after a 
person had been taken into custody or otherwise deprived of 
his freedom of action in any significant way.” Mimnda, 384 
U.S. a t  444. 
42 Manual for Courts-Martial, United States, 1984, Part 111, 
Military Rule of Evidence 305(d)(l)(A) [hereinafter the Rules 
will be referred to as Mil.R. Evid. while other provisions of 
the Manual will be referred to as UCM]. 

.6 
tf­


reasonably believe shimself or herself to be in cus­
tody, or is otherwise deprived of his or her free­
dom of action in any significant way.’’43 The 
drafters’ analysis to the rule indicates that this 
language was intended to adopt an objective test 
that complied with Mirandu’s intent by using the 
viewpoint of the suspect, but made it improbable 
that a suspect could claim a custodial status not 
recognized by the interrogator.44 

In United States v. S ~ h n e i d e r , ~ ~the Court of 
Military Appeals held that not every interroga­
tion at  a military police station is custodial, arid 
not every order to report to a certain location, in­
cluding a police station, involved custody, even if 
the soldier might not be legally able to disregard 
the order.46The court .recognized that soldiers 

Mil. R. Evid. 305(d)(l)(A). 
*IAnalysis of 1980 Amendments to the Manual for Courts-
Martial, MCM, Appendix 22, at  A22-13. While the Military 
Rules of Evidence give some guidance on the limited issue of 
how to determine custody, they are of virtually no help on 
resolving Edwards  issues. A t  t h e  time the  rules were 
drafted, Edwards had not yet been decided and the state of 
the law was uncertain. The drafters intentionally left the area 
vague: 

p]he Rule [Mil. R. Evid. 305(f)] expressly does pot 
deal with the question of whether or when questioning 
may be resumed following a n  exercise of a suspect’s 
rights and does not necessarily prohibit it. The Com­
mittee notes that both the Supreme Court [citations 
omitted] and the Court of Military Appeals [citations 
omitted] have yet to N l y  resolve this matter. 

Appendix 22, MCM, at  A22-14.That leaves resolution of the 
issue to “the rules of evidence generally recognized in the 
trial of criminal cases in the United States district courts.” 
Mil. R. Evid. 101(b)(l). 
46 14 M.J. 189 (C.M.A. 1982). 
48 The Court of Military Appeals was concerned with a p  
plying the doctrine of Dunaway v. New Ymk, 442 U.S. 200 
(1979), to the military. Dunaway held that police must have 
probable cause to “seize” an individual for questioning. If the 
police lack probable cause before custodial interrogation, the 
fourth amendment violation caused by ’the unlawful seizure 
normally results in the suppression of any confession. The 
Court of Military Appeals stated in Schneider that “obvious 
differences between the military and civilian practices” pre­
vent “literal application of the Dunaway doctrine.” The 
courts have had a difficult time deciding how the doctrine 
should be applied in the military, however. For  cases a p  
plying the Schneider factors and wrestling with the distinc­
tions between military and civilian practices, see United 
States  v. Horst, 17 M.J.  796 (A.F.C.M.R. 1983); United 
States  v. Scott, 17 M.J. 724 (N.M.C.M.R. 1983); United 
States v. Hardison, 17 M.J. 701 (N.M.C.M.R 1983). See also 
United States v. Varraso,15 M.J.793 (A.C.M.R.1983). 
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often have to give information or report some­
where as part of a valid military duty. The court 
suggested several factors to be considered when 
determining if custody exists, including whether 
the soldier reported voluntarily or was ordered 
to report, whether he was under guard or was 
free to leave, and whether he was a suspect or a 
witness.47 In addition, the court has held that 
when a soldier is ordered to report to his com­
mander, with no indication that the commander 
has law enforcement purposes in mind, the sol­
dier's obedience of the order does not mean that 
the soldier is in custody.48 

A second question that must be asked, once 
custody is determined, is when does the right to 
counsel attach? Can an accused &woke the right 
to counsel prior to rights warnings? The Court of 
Military Appeals addressed this issue in United 
States v .  G o ~ d s o n . ~ 'The accused and eight 
others were arrested on drug possession charges. 
After the arrests, the suspects were brought to 
the military police station for processing and in­r% 	 terrogation. The accused, shortly after arriving 
at the MP station, told one of the persons who 
had assisted in the apprehension tha t  he re­
quested a lawyer." That person was not involved 
in the interrogation process. Two other times 
while the accused waited to see the agent who 
was conducting the investigation, he again re­
quested to see a lawyer. Some nine or ten hours 
later, during which time the accused waited in 
the police station, he was brought in to  t h e  
investigating agent, who fully advised him of his 

'7 Schneider, 14 M.J. at 195. 

United States v. Sanford, 12 M.J. 170 (C.M.A. 1981). TI$s 
is a peculiar result which looks to  the soldier's subjective 
knowledge rather than the commander's objective intent. If 
the commander is summoning the soldier for law enforcement 
purposes, ra ther  than for some other  military duty, the  
fourth amendment and the Dunaway doctrine should logically 
apply, no matter why the soldier believes he is being Bum­
moned. Although valid reasons may exist to excuse the mili­
tary from some civilian applications of the fourth amendment 
because of the unique nature of the military environment, the 
analysis falls short when the commander's intent is to investi­
gate a violation of the law. 
"18 M.J. 243 (C.M.A. 1984). The Army Court of Military 
Review had aftinned the findings and sentence. 14 M:J. 542/)" (A.C.M.R. 1982). 

1 
5o Goodson, 18 M.J. at 244. 

rights.'l This was the first time that the accused 
had been formally advised of his rights: he 
waived them and confessed. He appealed on the 
basis that his right to counsel had been violated, 
but the court affirmed his conviction, holding 
that all requests for counsel were made before he 
was advised of his rights and while the case was 
still in the investigatory stage.52 The court con­
cluded t h a t  under Miranda the  right t o  ap­
pointed counsel does not arise until custodial in­
terrogation has begun and that  the accused's 
invocation of counsel rights prior to the reading 
of warnings was of no effect because counsel 
rights had not yet attached.63 

The majority and dissent disagreed over the 
applicability of Edwards. The majority acknowl­
edged the Edwards rule but disagreed that i t  
was applicable on the facts because the request 
for counsel did not come after the recitation of 
Miranda rights, concluding that the right to ap­
pointed counsel did not arise until in-custody in­
terrogation had begun." Chief Judge Everett  
dissented strongly, stating that once an accused 
has "expressed his desire to deal with the police 
only through counsel" the Edwards rationale 
should be applicable whether the request for 
counsel preceded interrogation or was made after 
interrogation commenced. 65 A petition for certio­
rari was granted by the Supreme Court, which 
later vacated the decision of the Court of Military 
Appeals and remanded the case for further re­
consideration in light of Smith v. de­
cided by the  Supreme Court  earlier in the  
1984-85 Term.'7 

Id .  
62 Id. at  249. 

sa Id. 

bl Id. a t  246-48. 

ffi Id. at 252 (Everett, C.J., dissenting). The Chief Judge's 
dissent characterized the majority opinion as &aninvitation to 
hairsplitting" and stated that it invited abuse by creating in­
centives for investigators to ignore repeated counsel requests 
and intentionally delay the reading of Miranda warnings, 
hoping to induce the suspect to believe it would be futile to 
request counsel. Id .  at 253. 
68 36 Crim. L. Rpt. (BNA) 4126 (US.Dee. 12, 1984). 

''This was t h e  f i rs t  time t h a t  t h e  Supreme Court  ever  
granted petition in a case directly appealed from the Court of 
Military Appeals. 37 Crim. L. Rpt. (BNA) 4041 (U.S. May 1, 
1985). 
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In Smith, the accused was arrested for suspi­
cion of armed robbery. During the reading of the 
rights warnings, the accused said that he would 
like to talk to the lawyer.68The police continued 
to read him rights warnings until they had fully 
advised him of his rights. They then asked him 
whether he was willing to talk without a lawyer 
being present. Smith agreed to waive his rights 
and ~onfessed.~’The Court held that there was 

Smith’s responses were not exactly clear invocations of the 
right to counsel as the transcript of the interrogation session 
shows: 

Q. Steve, I want to talk to you in reference to the 
armed robbery that took place at  McDonald’s restau­
rant on the morning of the 19th. Are you familiar with 
this? 

A. Yeah. My cousin Greg was. 
Q. Okay. But before I do that I must advise you of 

your rights. Okay? You have a right to remain silent. 
You do not have to talk to me unless you want to do so. 
Do you understand that? 

A. Uh. She told me to get my lawyer. She said you 
guys would railroad me. 

Q. Do you understand t h a t  as I gave i t  to  you, 
Steve? 
A. Yeah. 
Q. If you do want to talk to me I must advise you 

that whatever you say can and will be used against you 
in court. Do you understand that? 

A. Yeah. 
Q. You have a right to consult with a lawyer and to 

have a lawyer present with you when you’re being 
questioned. Do you understand that? 

A. Uh, yeah. I’d like to do that. 
Q. Okay. 

Smith, 36 Crim. L. Rpt. (BNA) at  4126 (quoting 102 Ill. 2d at  
368-369, 466 N.E.2d at  238)(emphasis in opinion). 
69 Again, the transcript shows that the waiver was not a clear 
repudiation of the right to counsel: 

Q. If you want a lawyer and you’re unable to pay for 
one a lawyer will be appointed to Pepresent you free of 
cost, do you understand that? 

A. Okay. 
Q. Do you wish to talk to me at  this time without a 

lawyer being present? 
A. Yeah and no ,  uh,I don’t know what’s what ,  

really. 
Q. Well. You either have to talk to me this time with­

out a lawyer being present and if you do agree to talk 

r‘ 

nothing ambiguous about the request for counsel 
and that the subsequent responses to questioning 
after the request for counsel could not be used to 
cast doubt on the clarity of his initial re­
quest.60 The dissent suggested that it was signifi­
cant that the request for counsel came dur ing  the 
administration of the rights warnings and con­
tended that authorities need not stop their ques­
tioning because the “statements were not a re­
quest for counsel during interrogation. Indeed, 
interrogation had not begun.’6’ The Court held 
tha t  “such reasoning is  plainly is  plainly 
wrong,’962quoting Miranda  by saying that a re­
quest for counsel coming “at a n y  stage of the 
process’ requires that questioning cease until 
counsel has been provided.63 Thus, if the arrest 
and detention of Goodson in the police station can 
be considered “a stage of the process”, Miranda  
rights had attached, even before the commence­
ment of interrogation. 

The question that  the Court of Military A p  
peals must address on remand, then, is what con­
sti tutes a “stage of the process.’’ If the arrest  fc
and detention of Goodson in the police station can 
be considered part  of “the process,” M i r a n d a  
rights had attached when Goodson stated that he 
wanted a lawyer, even before the commencing of 
interrogation. A “stage of the process” could also 
be interpreted to mean the interrogation process 
however, meaning that the accused must request 

with me without a lawyer being present you can stop 
at any time you want to. 

A. All right. I11 talk to you then. 
Smith, 36 Crim. L. Rpt. (BNA) at 4126 (quoting 102 Ill. 2d at  
369, 466 N.E.2d at 238) (emphasis in opinion). 

Id. at 4127. The Court also took care to emphasize what it 
was not deciding in Smith: the effect of an equivocal or am­
biguous request for counsel. Lower courts have split in the 
way to handle this problem: some require all interrogation to 
cease even if the request is equivocal, while others permit 
questioning at  least designed to clarify the ambiguity. Id. at  
n.3 and cases cited therein. This issue was not decided in 
Smith,  but it is another ramification of Edwards that the 
Court will eventually have to face. 
‘’ Smith, 36 Crim. L. Rpt. (BNA) at 4128 (Rehnquist, J., dis­
senting). The quote is from the opinion of the Illinois Court of 
Appeals for the Fourth District, whose decision Rehnquist 
adopted in part. 113 Ill. App. 3d 305, 309-310, 447 N.E.2d 
556, 558-59 (1983). P 

Smith, 36 Crim. L. Rpt. (BNA) at  4127 n.6. 
I d . ,  quoting Miranda v. Arizona, 384 U.S. a t  444-45. 



counsel a t  some unspecified time after detention 
but during the “interrogation process,” including 
advisement of rights. That would be consistent 
with the holding in Smith but might not address 
Chief Judge Everett’s concern in his Goodson 
dissent that the police might be able to take ad­
vantage of this decision by intentionally not be­
ginning the interrogation process for an extended 
period of t ime a f t e r  taking the  accused into 
custody.64 

The composition of the court on remand will be 
greatly changed from the three judges who were 
involved in the initial decision. Judge Cook is no 
longer on the bench and, because it seems un­
likely that the court will decide the first case re­
manded from the Supreme Court without a full 
complement of judges, Judge Fletcher‘s replace­
ment may be sitting. That will leave only Chief 
Judge Everett, who vigorously dissented in the 
first Goodson decision. The court should be cau­
tious about forming a rule that is overly broad by 
forbidding any reading of rights or inquiry into

r‘. whether a suspect wants to make a statement if 
the suspect at anytime after arrest states that he 
wants to see an attorney. Such a rule would go 
far beyond what the Supreme Court has required 
and may unnecessarily handcuff military police. 
A better rule might be one used by some lower 
courts when a suspect makes an ambiguous re­
quest for an attorney.= The police are then lim­
ited to clarifying the request before they may in-

This holding in Smith that counsel rights attach even if a 
suspect has not been fully advised of his Yiranda rights 
seems to  be a t  odds with another line of recent Supreme 
Court cases dealing with the use of the accused’s silence to 
impeach. In those cases, the Court reasoned that the prosecu­
tor may properly cross-examine and argue to the jury con­
cerning the pretrial silence of the accused if the silence is 
arguably inconsistent with the defense raised at trial and the 
silence referred to is before the rights warnings are adminis­
tered. See Fletcher v. Weir, 455 U.S. 603 (1982); Jenkins v. 
Anderson, 447 U.S. 231 (1980). The Court’s reasoning in­
cluded the fact that it is the Mzranda warnings themselves 
that are the government’s promise that silence will not be 
used, and silence before the warnings is fair game for com­
ment. This seems to imply that the right to silence does not 
attach until one is informed of the right, a different result 
from Smith. 

p’ See, e.g., Thompson v. Wainwright, 601 F.2d 768 (5th Cir. 
1979); State v. Moulds, 105 Idaho 880, 673 P.2d 1074 (App. 
1983). 
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terrogate about any c&e.= In Goodson’s case, 
that rule would mean that the police interroga­
tor, if he knew of Goodson’s statements earlier in 
the police station,67 would first have to question 
his specifically about those “requests,” to deter­
mine if he indeed wished to see counsel now that 
his fulI array of rights had been explained to him. 
If Goodson persisted in his request for counsel, 
interrogation would have to cease. If he stated, 
after a full explanation of rights, that he did not 
want counsel and was willing to discuss the of­
fense, the questioner could proceed. 

B.  Does the Per Se Rule Apply to the Military? 
When the Court of Military Appeals declined 

to create a per se rule for the military in United 
States v.Muldoon,68 discussed above, it noted 
that Edwards v. Arizona was pending decision 
before the Supreme Court. After the Edwards 
decision, several cases decided by the military 
courts of review applied the per se rule and ex­
cluded confessions where the police had interro­
gated the  accused af te r  he  had requested 
counsel.69 

In  United S ta tes  v .  Goodson,70discussed 
above, the majority and dissenters disagreed on 
whether the Edwards rule applied to  that fact 
situation, but the court did not directly address 
whether  t he  p e r  se rule  applied in mili tary
interrogation^.^^ In United States v. Hams,72a 

86 See supra note 60 for other approaches to this issue. 
67 The rule should probably be expanded to include circum­
stances where the agent could have learned of the request 
through the exercise of due diligence (this does not allow the 
agent to hide behind the cloak of deliberate ignorance and 
adopts part of Judge Cox’s “good-faith” test in United States 
v. Harris,19 M.J. 331, 342 (C.M.A. 1985) (Cox, J., concur­
ring)). See also infra notes 121-136 and accompanying text. 

10 M.J. 254 (C.M.A. 1981). Noting that the “same issuehas 
recently been argued before the United States  Supreme 
Court”, id. at  258 n.7, the court stated that it was “not yet 
willing to adopt a per se rule.” I d .  at 258. 

88 See,  e . g . ,  United S ta tes  v .  Spencer, 19 M.J. 677 
(A.F.C.M.R. 1984); United S ta tes  v. Alba, 15 M.J. 573 
(A.C.M.R. 1983). 

70 18 M.J. 243 (C.M.A. 1985). See also supra notes 49-67 and 
accompanying text. 
71 Goodson, 18 M.J. a t  24643. 

’* 19 M.J. 331 (C.M.A. 1985). See also infra notes 121-136 
and accompanying text. 



case discussed in more detail below, the court 
specifxally addressed the question of the applica­
bility of Edwards to the military. 

The court acknowledged that i t  had previously 
ruled that Miranda applies to military inter­
rogations.n Because the rights warnings require­
ments of Article 31, UCMJ, do not include the 
right to  counsel, and because the event which 
triggers the need for Miranda warnings-cus­
todial interrogation-is less stringent than that 
for Article 31, which requires warnings when­
ever a suspect or accused is questioned, it was 
not initially clear how the  requirement  of 
Miranda would fare in the military. In United 
States 21. T e m ~ i a , ~ ~however, the Court of Mili­
tary Appeals held that Mirandu applied to mili­
tary interrogations. Military Rule of Evidence 
305 also incorporates Miranda requirements, 
with the additional provision that counsel a re  
provided t o  military accused regardless  of 
i n d i g e n ~ y . ~ ~  

Tempia and Military Rule of Evidence 305 did 
not end the court’s analysis, however. The Su-

Miranda p r ~ t e c t i o n . ~ ’I n  addition, t he  court 
could find no military exigency that would re­
quire the waiver of the right to counsel provi­
sions of Military Rule of Evidence 305(g) to be 
applied less favorably to a military accused than 
to a defendant in any federal Following 
this  discussion, t h e  court  decided tha t  t he  
Edwards  per  se rule  does apply t o  military 
interrogations.ao 

C .  Overioming the Per Se Rule 
When the  Court  s ta ted  t h e  p e r  se rule in 

Edwards that would be applied to an accused’s 
request for counsel during custodial interroga­
tion, it left two loopholes for the government. If 
the government can show either that counsel was 
made available or that the accused initiated the 
conversation, the per se rule no longer applies. 

1. Counsel made available. The Supreme Court 
has not addressed the meaning of this term. In 
the most favorable meaning to  the accused, it 
would mean that questioning must cease until the 
accused has actually consulted with an attorney. 
It is not clear that the reading of that language

preme Court had stated in Solem v. S t ~ m e s ~ ~must be so broad, however. In United States v.
that Edwards added a new rule which went be­
yond the holding of Miranda. The Court of Mili­
tary Appeals found no reason to exclude military 
personnel from the benefit of the additional right 
that  the Supreme Court held in Edwards had 
been granted by the fifth amendment.77The 
court also recognized that it would be confusing 
to apply Mimnda to the military and not apply 
Edwards, which is really a “second-level” 

Harris, 19 M.J. at 336. 
‘4 16 C.M.A. 629, 37 C.M.R. 249 (1967). The Court of Mili­
tary Appeals ruled that Miranda applied to military interro­
gations because service members enjoy the same constitu­
tional rights as other citizens, in the absence of reasons why 
persons in the armed forces should not have those rights. 
76 Mil.  R .  Evid. 3055d)(2). The right to provided counsel 
applies “without regard to the person’s indigency or lack 
thereof,” Id.  This codification rejected an interpretation of 
Mirunda in which the Court of Military Appeals had held that 
the right to military counsel only applied if the accused was 
indigent. United States v. Hofbauer, 6 M.J.409 (C.M.A. 
1978). 
76 104 S. Ct. 1338 (1984). See also supi-a notes 39-40 and ac­
companying text. 

Harris, 19 M.J. at 338. 

Whitehouse,” the Army Court of Military Re­
view interpreted tha t  language in a different 
way. Whitehouse, suspected of inflicting a wound 
upon himself, was questioned by a Criminal In­
vestigation Division (CID) agent and invoked his 
right to counsel. The CID agent ceased the inter­
rogation and released Whitehouse back to  his 
unit.” Thirteen days la ter ,  Whitehouse was 
questioned by his company commander about the 
same incident. The company commander, un­
aware of the previous invocation of rights and 
questioning, fully advised Whitehouse of his Ar­
ticle 31 and Mimnda rights. Whitehouse waived 
his r ights  and confessed t o  the  self-inflicted 
wound.83 At trial and on appeal, Whitehouse al­
leged that his rights under Edwards had been vi­
olated by the commander’s interrogation after he 

Id. 


79 Id. 
Bo Id. 

14 M.J. 643 (A.C.M.R. 1982). 
=Id. at 644. 

=‘Id. at 645. 



had invoked counsel rights. The court addressed 
the question of whether counsel had been “made 
available” to the accused. 

Although certain references in Miranda and 
Edwardi seem to indicate that once an accused 
requests counsel, he may never change his mind 
and decide to speak to the authorities until he 
has actually talked with a the Court 
recognized that the literal language is softened 
by other wording in the casefi and further inter­
pretations of its meaning. In fact, M i m d a  only 
requires that the accused have the “opportunity 
to confer with the attorney,” and Edwards refers 
to the accused having “access” to  counsel.86 The 
Army Court of MIlitary Review found that the 
interest of insuring that the waiver of the right 
to counsel was adequately protected by affording 
the accused the opportunity to seek counsel and 
exercise his prerogative as to whether he wishes 
to  speak with the  police.86 In  this  case, 
Whitehouse had thirteen days in which he was 
free to seek out and consult with counsel. He was 
not confined during that time and for reasons of 
his own decided not to consult with an attorney. 
The court found that “counsel made available” 
simply meant a “reasonable opportunity” to  
consult with counsel.s7 

This decision seems to  be a correct interpreta­
tion of the requirements of.&dwards. One point 
that the Supreme Court has made repeatedly is 
that an initial invocation of rights does not for­
ever bind the accused.s8 With the availability of 
free defense counsel in the military, affording the 
accused a reasonable time period in which to talk 
to  an attorney adequately fulfills the intent of 
Edwards, particularly when the accused is not in 
custody. 

The Edwards Court observed that Nimnda required that 
once the accused asserted the right to counsel, interrogation 
must cease “until an attorney was present.” Edwards, 451 
U.S. at 485. Other language in Mimnda states that, after an 
accused requests counsel, he must have “the qppurtunity to 
consult with counsel.” M i m h ,  384 U.S.at 474 (emphasis 
added). 
85 Edwards, 451 US. at 485 and 487. 
88 Whitehouse, 14 M.J.at 645. 

Id .  
88 E.g., Edwards, 451 US.at 486 n.9; Mosley, 423 U.S.at 
102. 
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2. Initiation by thehccused. Edwards also al­
lows the per se rule to be overcome if the accused 
initiates further communication or conversation. 
The  problem, as foreseen by  the  concurring 
opinion of Jus t ices  Powell and Rehnquist  in 
Edwards,ag is that it is .often difficult to deter­
mine who initiatd a conversation and what level 
of initiation is  sufficient for the police to resume 
interrogation. The Supreme Court found itself 
faced with exactly tha t  dilemma in Oregon v. 
B m r l s h a ~ . ~  

James Bradshaw was arrested by the Oregon 
State  Police in connection with the  death of a 
passenger in Bradshaw’s pickup truck. After 
some initial questioning and denials by Bradshaw 
of any connection with the death, he told the po­
lice, “I do want  an  at torney before this  goes 
much further.” The officer immediately stopped 
the interr~gation.~’ 

Later tha t  day, Bradshaw was t r ande r red  
from the police station to a county jail. Either 
during o r  immediately prior t o  the  move, he 
asked ‘the police officer, “Well; what4s going to  
happen to me The officer responded to 
this question by telling Bradshaw‘ that he did not 
have to talk and reminding him. that he had re­
quested an attorney.% They then discussed $he 
charges and the officer suggested thak Bradshaw 
should take a polygraph e~arnination.’~The next 
day, after again being advised of his Miranda 
rights, Bradshaw took the polygraph examina­
tion and confessed after the polygraph indicated 
he was not telling the truth.95 At no time after 

Edwards, 451 U.S. at 490 (Powell, J., concurring). 
so 462 U.S. 1039 (1983). 
@lId. at 1042. 

Id. 
as Id.  The officer stated: ”You do not have to talk to me. You 
have requested an attorney and I don’t want you talking to 
me unless you so desire because anything you say-because 
-since you have requested an attorney, you know, it has to 
be at your own free will.“ Id.  
84 Id. The Court did not address the issue of whether this 
might have been an attempt by the police officer to elicit an 
incriminating response. 

Id .  
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his initial request for an attorney did Bradshaw 
consult with a lawyer.96 

The  Oregon Court  of Appeals reversed 
Bradshaw’s conviction as a violation of Edwards, 
holding that his question, “Well, what is going to 
happen to me now?,” was not an initiation of fur­
ther conversation and therefore did not consti­
tu t e  a valid waiver of his previously invoked 
right to coun~el.’~The Supreme Court reversed, 
holding that  the Oregon Court of Appeals had 
misapplied Edward~.’~The four member plural­
ity disagreed initially about whether Bradshaw’s 
question constituted initiation of further conver­
sation. Justice Rehnquist’s opinion stated that  
some inquiries are “so routine that they cannot 
be fairly said to represent a desire on the part of 
t he  accused t o  open up  a more generalized 
discussion relating directly or  indirectly to  the 
investigation.”BgSuch “routine” inquiries relating 
to the normal incidents of the custodial relation­
ship will not generally “initiate” a conversation 
under  Edwards.  Although t h a t  rule seems 
clear-i.e., the inquiry must be one relating to a 
desire to didcuss the subject matter of the crimi­
nal investigation-the application of that stand­
ard to the facts of Bradshaw is puzzling. It is dif­
ficult to comprehend a more routine inquiry than 
a suspect being moved from one jail to another to 
ask a police officer what is going to happen to 
him next.’@’ It is just as difficult to see how that 
inquiry relates even indirectly to the subject of 
the criminal investigation. Nevertheless, the rule 
seems clear, even if this particular application of 
it is not. 

The Bradshuw Court did not stop with the ini­
tiation question. It also addressed the Oregon 
Court of Appeals’ belief that an “initiation of a 
conversation” was sufficient both to satisfy the 
Edwards rule and also to show a waiver of the 
previously asser ted r ight  t o  counsel. lo’ The 

88 Id. 
State v. Bradshaw, 34 Or.App. 949, 636 P.2d 1011 (1981). 

ea Bradshaw, 462 U.S.at 1043. 
89 Id. at 1045. 

loo For an amusing analysis of some possible ramifications of 
this decision, see Fyfe, Oregon v. Bradshaw-What’s Hap­
pening Here?, 20 Crim. L. Bull. 154 (Mar.-Apr. 84). 

Bradshaw, 462 U.S. at 1045. 

I 

f - ~  

Court said that the two inquiries are  separate 
and a two-step analysis was required. The 
Bradshaw Court had a four member plurality 
who believed that the question was “initiation,” a 
four member dissent which disagreed that the 
question was initiation of further conversation 
under Edwards, lo3and Justice Powell, who sided 
with the plurality without specifically deciding 
the question of initiation. The eight members 
of the plurality and dissent agreed that Edwards 
required a two-step analysis when concerned 
with initiation of further conversation with the 
p01ice.l~~The first step, both the plurality and 
dissent agreedlm, was to decide if the accused 
did in fact initiate further conversation. They dis­
agreed on the  answer to  the  question on 
Bradshaw’s facts. They also agreed that when­
ever initiation was found, that did not end the 
analysis because initiation by itself did not 
amount t o  a waiver of the  previously invoked 
right to  counsel.107Once the accused initiated 
conversation after invoking the right to counsel, 
the next inquiry was whether, under the totality (-.
of the circumstances, the accused had validly, in­
telligently, and knowingly waived his right to 
counsel. loa After the first step, initiation, was 
satisfied, the Court then determined whether the 
subsequent waiver of the  right to  counsel was 
valid under the totality of the circumstances. 
Among the key factors that the Court focused on 

lo’ The Court found that “initiation”,once found, suffices to 
show a waiver of a previously asserted right to counsel. “The 
inquiries are separate, and clarity of application is not gained 
by melding them together.” BTadshaw, 462 U.S.at 1045. 

‘Os Id. at 1051 (Marshall, J., dissenting). Justice Marshall’s 
dissent was  joined by Justices Brennan, Blackmun, and 
Stevens. 
IO4 Id. at 1047 (Powell, J., concurring). 

Id.  at 1055 n.2 (Marshall, J., dissenting). 

IO6 If an accused has himself initiated further eommunica­
tion with the police it is still necessary to establish as a 
separate matter the existence of a knowing and volun­
tary waiver under Johnson v. Zerbst..  .. The only dis­
pute between the plurality and the dissent in this case 
concerns the meaning of ’initiation’ for the purposes of 
the Edwards per se rule. 

Id. (citation omitted) (emphasis in original). 
IM Id. at 1045 and 1055 n.2. /- ,  
IO8 Id. at 1045, quoting Edwards, 451 U.S.at 486 n.9. 



in Bradshaw to determine that the waiver was 
valid were the facts that the police had reminded 
him of his previous request for counsel and in­
formed him that further discussion had to be the 
product of his own free will, and that the police 
had again fully advised him of his Miranda rights 
and obtained an express waiver. '09 

The dissenters did not discuss the second step 
of t he  analysis-waiver by totali ty of the  
circumstances-because they believed that the 
facts showed that the first step-initiation-had 
not been met. Both opinions agreed that waiver 
should only be addressed once the  f i r s t  
stepinit iation by the accused-was satisfied. 'lo 

3. Applying the rule. Lower courts, including 
the military courts of review, have had difficulty 
applying the rule and defining the reach of its 
loopholes. F o r  example, in United S ta tes  v. 
Appelwhite,"' the Army Court of Military Re­
view decided a case in which the  accused had 
invoked counsel but  was la te r  interrogated. 
Appelwhite had been apprehended for rape and 
gave a statement after proper rights warningr''	and waiver.l'' About two weeks later, he was in­
terviewed again about the same incident, with an 
additional warning concerning adultery.  H e  
invoked his right to counsel, but agreed to take a 
later polygraph examination. '13 When Appel­
white reported for the polygraph examination 
five days later, he was again advised of his rights 
for the rape and for a separate rape and sodomy 
incident that had occurred two months earlier.'14 

I d .  at  1046-47. 

'lo Id.  at  1044-45 and 1055 n.2. For a clear example of an ac­
cused initiating further conversation about the offense and 
then waiving his rights after being reminded of and ques­
tioned concerning his previous invocation of rights, see 
United States v. Ray, 12 M.J. 1033 (A.C.M.R. 1982). 

'I1 20 M.J. 617 (A.C.M.R. 1985). 

Id .  at 618. 
'I3 I d .  

Id .  Whether the police can resume questioning about an 
unrelahd crime after invocation of the right to counsel under 
Edwards is an undecided issue. Clearly, the police may re­
sume questioning if the accused asserts a right to remain si­
lent, so long as they "scrupulously honor" that  request. 
Michigan v. Mosley, 423 U.S. 96 (1975); see also s u p  notes 
17-28 and accompanying text. Questioning the accused about 

' another offense after he has asserted the right to counsel is 
another matter, however, and the lower courts that have ad­

13 DA Pam 27-50-152 

After the polygraph examination, he gave writ­
ten confessions regarding both incidents. '15 At 
tr ial  and on appeal, Appelwhite alleged tha t  
Edwards had been violated and his confessions 
should have been suppressed. 

The court found two bases for admitting the 
confessions. Because the accused had the oppor­
tunity to  see counsel for the five days between 
the invocation of the right to counsel and the pol­
ygraph examination, but failed to do so, the gov­
ernment properly fit into the loophole of "counsel 
made available.""6 This is an appropriate result 
under Edwards and continues to apply the hold­
ing of United States v. Whitehouse.'" On that 
basis, the court was correct and the confessions 
were properly admitted at  trial. The other rea­
son tha t  the court stated tha t  t he  confessions 
were admissible is suspect, however. Analogizing 
the case law concerning notification of counsel by 
an interrogator who knows the accused is repre­
sented by the court said that  since 
these offenses were unrelated in time, place and 
victim, and a different interrogator was involved, 
Appelwhite's invocation of rights regarding one 

dressed the issue have held that the police may not resume 
questioning, relying on the rationale that an accused who re­
quests counsel is expressing his own incompetence td deal 
with the police except through an attorney. See, e.g., State v. 
Routhier, 33 Crim. L. Rpt. (BNA) 2367 (Ariz. Sup. Ct. July 
6, 1983); Drake v. State, 34 Crim. L. Rpt. (BNA) 2145 (Fla. 
Sup. Ct. Oct. 27,1983); Radovsky v. State, 464 A.2d 239 (Md. 
C.A. 1983). 

'I6 Appelwhite, 20 M.J. a t  618. 

'I6 I d .  at 619. 

14 M.J. 643 (A.C.M.R. 1982); see also supra notes 81-88 
and accompanying text. 
'I8 This is known as the McOmber rule, named for the case in 
which the Court of Military Appeals originated the require­
ment, United States v. McOmber, 1 M.J. 380 (C.M.A. 1976). 
The rule is codified in Military Rule of Evidence 305(g) and 
requires that once an investigator is on notice that an attor­
ney represents an individual in a military criminal investiga­
tion, the investigator m y  not question the individual without 
affording that counsel notice and a reasonable opportunity to 
be present a t  the interrogation. Any statements taken in vie 
lation of the rule are considered involuntary even if the ac­
cused has been advised of and waives his rights. I d .  The 
Court of Military Appeals has held that MeOmber is inappli­
cable to  interrogations regarding unrelated offenses, even if 
the interrogator knows that the accused is represented by 
counsel for another crime. United States v. Spencer, 19 M.J. 
184 (C.M.A. 1985); United States v. McDonald, 9 M.J. 81 
(C.M.A. 1980). 
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incident did not properly relate  t o  the  other  
incident.11’ 

This basis for the decision misses one major ra­
tionale for Edwards and the distinction that the 
Supreme Court has drawn for invoking the right 
to  counsel. The analogy to  tFe notification of 
counsel cases is not apt: those cases and the rule 
of evidence that stems from them are concerned 
with the obligation of the person doing the inter­
rogation to contact, a counsel who is already in­
volved in representing the accused. This case, 
and all Edwards cases, concern the wish of the 
accused to seek legal counsel; the Supreme Court 
has determined that the invocation of the right to 
counsel is a qualitatively different right with spe­
cific protections. The major distinction that the 
Court bas. drawn between invoking the right to 
silence and invoking the right to counsel is based 
on the Court’s belief that an accused who invokes 
the right to counsel is in effect saying, “I do not 
feel competent to  deal with the police except 
through a lawyer.”’20 The decision in Appel­
white, that a different offense may obviate the 
Edwards rule, fails to recognize that rationale. 
An accused who wants a lawyer to help him with 
the police should not be interrogated about an­
other offense without that attorney, particularly 
where the offenses, though sep.arate crimes, are 
related, similar offenses. 

L). A “Good Faith’’ Exception? 

Several lower federal courts have addressed 
the issue of whether the Edwards rule allows a 

Appelwhite, 20 M.J.at 619. 
lZoThis rationale has its roots in Justice White’s concurring 
opinion in Mosley. See supra notes 25-26 and accompanying 
text. The FiRh Circuit has applied the rationale in a unique 
fashion. An accused was arrested and interrogated, and he 
invoked his right ’to counsel: The police then asked him for 
consent to search, which the accused gave. The court sup­
pressed the evidence found in the search, holding that the po­
lice should not have asked for consent after the accused had 
asserted the right to counsel. Although police a re  not re­
quired to give rights warnings before asking for consent to 
search ( m e ,  e .g . ,  United States  v. Stoecker, 17 M.J. 158 
(C.M.A 1984)); the court held that this accused had already 
indicated a feeling of incompetence in dealing with the police, 
and counsel should have been provided even before asking for 
consent. United States v. McCraney, 33 Crim. L. Rpt. (BNA) 
2131 (5th Cir. Apr. 27, 1983). 

f­

“good faith” exception. 12’ That is, what happens 
when the accused invokes the right to counsel to 
one police officer, then is  questioned subse­
quently by another police officer who has no 
knowledge of the previous invocation of rights? 

Most of the federal courts that have addressed 
the  issue have determined that  Edwards is a 
bright line per se rule tha t  does not permit a 
good faith exception.’22 For example, in United 
States v.S ~ a l f , ’ ~the defendant was arrested by 
state patrol officers for robbing a bank. After be­
ing read Mirandu rights, he requested counsel. 
He was booked and turned over to FBI agents, 
who again advised him of his rights. Scalf waived 
his rights and confessed.la On appeal, the Tenth 
Circuit Court of Appeals held that the fact that 
the FBI agents who interrogated Scalf did not 
know of the earlier request for counsel was irrel­
evant and the fact tha t  the rights advisement 
came from a member of a different police force 
was also irrelevant. The court concluded that  
“once a suspect has invoked the right to counsel, 
knowledge of that request is imputed to all law (/--. 

enforcement officers who subsequently deal with + 

the There are two probable reasons 
for such a rigid approach to Edwards: first, the 
courts are  concerned about police perjury and 
the  ease with which one set of police officers 
could aver that they had no prior knowledge of 
rights warnings; and second, one of the utilities 
of Edwards is that it is a bright-line rule that can 
be applied literally to reach certain results and 
eliminate litigation of issues such as good faith. 
The Supreme Court has not decided a case deal­
ing with the issue of lack of knowledge of a prior 
invocation of rights and whether there can be a 
good-faith exception to Edwards. 

The,Court of Military Appeals attempted to  
decide the issue in United States v. Harris,126 

See, e.g., United States v. Scalf, 708 F.2d 1540 (10th Cir. 
1983); White v. Finkbeiner, 687 F.2d 885 (7th Cir. 1982); 
United States v. Downing, 665 F.2d 404 (1st Cir. 1981). 

Id. 


708 F.2d. 1540 (10th Cir. 1983). 
12.4Id. at 1542. 

125 Id. at 1544. P. 
1~ 

lZ619 M.J.331 (C.M.A. 1985). See also supra notes 72-80 and f 
accompanying text. 



but left the question of the underlying rule in the 
military unanswered. Harris was apprehended 
for possession of marijuana that was found in his 
wall locker during an inspection. The arresting 
military police officer advised Harris of his rights 
and Harris stated that he wanted a lawyer.ln 
The arresting officer then tfansported the ac­
cused to the CID Ofice for processing but did 
not tell any of the CID agents on the Drug Sup­
pression Team that Harris had requested an at­
torney. They advised Harris of his rights, which 
he waived.’% In fact, at some point in the pro­
ceedings, Harris was asked if he had previously 
been read his rights and he answered that he had 

The Army Court of Military Review afiirmed 
the conviction, holding that it had been Harris’ 
own act of lying to the investigators about the 
previous invocation of rights rather than any po­
lice overreaching that had caused the further 
interrogation. 130 

The Court of Military Appeals, with only two 
judges sitting, did not reach any definitive an­
swers concerning creation of a good faith excep­
tion. In fact, the court remanded the case for an 
evidentiary hearing concerning the exact role of 
the initial police officer who read Harris his 
rights upon apprehension and the actions of the 
other police officials after Harris was in their 
custody. 13’ The two opinions, however, gave 
some indication that the judges may well dis­
agree on the ultimate question of whether a good 
faith exception to the Edwards rule should be ap­
plied in the military. Chief Judge Everett, writ­
ing the lead opinion, relied heavily on federal 
opinions that impute the knowledge of one police 
official to all others and spoke of the advantage of 
a bright-line rule that makes the guidelines clear 
for police and litigators. 13’ Judge Cox, concur­
ring in the result of returning the case for an evi­

127 HU-, 19 M.J. at 333. T& ~ r m ycourt of Military ~e 
view had affirmed Harris’ conviction. United States v. 
Harris,16M.J. 562(A.C.M.R. 1983). 

Harris, 19 M.J. at 334. 

Id. 
‘?‘Harris, 16 M.J. at 564. 

Harris, 19 M.J. at 340-41. 
132 Id. at 338340. 
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dentiary hearing, was not persuaded that a good 
faith exception of some sort  should not be a p  
plied. He said that the federal court interpreta­
tions of Edwards are “rigid” and disagreed that 
they should be applied “at least within the mili­
tary community.”’33 He wrote that a reading of 
Edwards that makes the bright-line “so intense 
that if an accused makes a request for counsel to 
any government agent, anywhere or at anytime, 
then no other government agent can even talk to 
that accused unless the accused himself initiates 
the conversation” is too inflexible to be compati­
ble with the realities of military life.134Judge 
Cox seemed to be persuaded in part by the fact 
that here the police officers at least did inquire of 
Harris whether he had been read rights previ­
ously: he found it “disquieting ... that the inter­
rogators here were not content to rest on their 
ignorance of the accused’s request for counsel; in­
stead they attempted to learn if a previous ad­
visement of rights” and invocation of counsel 
rights had been made, but were thwarted by 
“the accused’s OW verbal He suggested 
the following rule: did the agent know, or by 
exercising due diligence could he have learned, 
that the accused had requested an attorney?’36 
That is almost by definition a good faith excep­
tion to Edwards. 

The Court of Military Appeals should not have 
as difficult a time in deciding United States v. 
Reeves,’37 another Army Court of Military Re­
view decision on which it has granted a petition 
for review. There,  the Army Court  clearly 

Id .  at 342 and 343 n.9 (Cox, J., concurring). 
Id .  at 342 n.2. 

135 Id.  at 343. 
136 Id.at 342 and 343 n.6. The debate over the use of a “good­
faith exception” to Edwards hinges on the fact that per se 
rules, by their nature, are sometimes unfair to the govern­
ment. In the search for a definitive “bright-line,’’criminals 
sometimes go free even when the constable has not erred, ex­
cept to unknowingly violate a technical rule. Federal District 
Judge Dortch Warriner summed up the tension this way in 
United States v. Renda, 33 Crim.L. Rpt. (BNA) 2435 (E.D. 
Va. Jul 28, 1983): “This is the danger of per se rules. They 
may very well make sense in most cases but in a given case 
frustrate legitimate efforts, with no taint of government mis­
behavior, to bring criminals to book.” 
la’ 17 M.J. 832 (A.C.M.R.), petition gmnted,  19 M.J. 53 
(C.M.A. 1984). 
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misapplied the law and seemed to come up with a 
good faith exception without discussing i t .  
Reeves was arrested for drug trafficking and 
questioned by the CID. He invoked his counsel 
rights and was in continuous custody for several 
hours before being sent to the pretrial confine­
ment  facility. 13’ While inprocessing a t  the  
pretrial confinement facility, Reeves was met by 
his company commander. The company com­
mander used a r igh ts  warning card t o  read 
Reeves his rights, and took his confes~ion.’~~ 

It was clear that Reeves invoked his copnsel 
rights to the CID and equally clear that the com­
pany commander, not Reeves, initiated the con­
versation a t  t he  stockade. Nevertheless, the  
Army Court of Military Review affirmed the ad­
missibility of his confession and Reeves’ convic­
tion on the basis that, under the totality of the 
circumstances, the confession to  the company 
commander had come about after a knowing, vol­
untary,  and intelligent waiver of the  right to  
counsel.’40 The court seemed to  rely on the fact 
that the commander fully advised Reeves of his 
rights. The court either misapplied Bradshuw14’ 
or misunderstood its rationale: before addressing 
the “totality of the circumstances,” the first step 
of the analysis-initiation by the accused-must 
be met. Because Reeves did not initiate the con­
versation tha t  led to his confession, the  court 
should never even have addressed totality of the 
circumstances. The court seems sub silentio to 
be creating a good faith exception by assuming 
tha t  t he  company commander would not be 
bound by the previous invocation of rights. Even 
applying a good faith rationale, however, it is dif­
ficult to see how this confession passes the test. 
Judge Cox’s suggestion in H a r r i ~ ’ ~ ~ - d i dthe  
agent know, or by exercising due diligence, could 
he have learned that the accused had requested 
counsel4ooms the company commander. If the 

)I 
Id.  at 834 and Assignment of  Errors and Brief on Behalf of 

Appellant to the Army Court of Military Review at 6. [here­
inafter cited as appellant’s briefl. 
lS8 Appellant’s brief, supra note 138, at 5-6. 

‘mOeeves, 17 M.J. at 834. 

14’ Oregon v. Bradshaw, 462 U.S.1039 (1983). See supra 
notes 90-109 and accompanyingtext. 

United States v. Harris,19 M.J. 331 (C.M.A. 1985). See 
supra notes 126-136 and accompanying text. 

company commander did not know that a soldier 
in his unit being processed for pretrial confine­
ment had been apprehended by the CID and 
questioned, it would have taken only one quick 
phone call, or even one preliminary question of 
the accused, to find out. The Court of Military 
Appeals should reverse without even having to 
reach the issue of whether a good faith exception 
should be applied. 

Reeves does point out one problem of creating 
a good faith exception in the military. Soldiers 
who are suspects are likely to be questioned both 
by police agencies and by members of the chain 
of  command. Because of that circumstance, the 
potential for overbearing a suspect’s will is great 
if a commander questions and then the  police 
question the soldier, or vice versa. If the Court 
of Military Appeals fashions a good faith excep­
tion of some kind, and it does not appear that the 
Supreme Court is ready to decide that specific 
question, trial courts and lower appellate courts 
should be careful when applying the “due dili­
gence” standard to the second questioner. It may <,--­

*be that the only logical time for applying a good 
faith exception is where the accused, like Harris, 
affirmatively misleads the questioners who are 
trying to discover what has already happened. 

E .  Foreign Police and the Edwards Rule 

The Army Court of Military Review, in United 
States w. Vid~l,’~a case involving the question 
of whether the Edwards per  se rule should be ap­
plied to invocation of counsel rights to foreign po­
lice, determined that Edwards is inapplicable in 
those circumstances. The Court of Military Ap­
peals has granted petition on the issue. 

The accused was apprehended by German po­
lice for the rape of a German student. An Ameri­
can police officer, at the scene to assist the Ger­
man police, advised the accused of his rights, but 
did not seek a waiver and did not ask any 
q ~ e s t i 0 n s . l ~ ~The accused did not request counsel 
or state a desire to remain silent. Vidal was then 
taken into German custody and questioned, and 
at  one point was administered a blood-alcohol 

143 17M.J. 1114(A.C.M.R.),pet.pnted,19M.J. 35(C.M.A. /h
1984). 

Id .  at 1115. 
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r 
test.’46Prior to the blood-alcohol test, he was ad­
vised of his rights under German law with re­
spect to the test and asserted a right to counsel 
by writing it on a form provided by the German 
police.’46 After  t he  Germans processed him, 
Vidal was returned to American police custody. 
No German police officials told the American in­
vestigators that the accused had invoked a right 
to counsel nor did they give them the form the 
accused had signed.147 When the accused was ad­
vised of his rights and questioned by the CID, he 
waived his rights and made a full confes~ion.’~~ 
He later contested the confession on the ground 
that his invocation of the right to counsel to the 
German police put Edwards into effect and that 
the actions and knowledge of the German police 
should be imputed to the Americans. 

The Army Court of Military Review upheld 
the conviction, holding that foreign police are not 
subject to American constitutional standards and 
tha t  Edwards,  therefore, was inapplicable to  
Vidal’s invocation of r ights  to  t h e  German 
police.14’ The court also found that  the knowl­

i fi edge of the German police should not be imputed
I 
I 

\ to the CID agent who questioned Vidal.lw 

1 Based on past decisions of the Court of Mili­
tary Appeals concerning the applicability of con­
stitutional rules to foreign poIice,ls1 VidaZ seems 
to be decided correctly. It is also clear from the 
facts that the CID agent did not know the previ­
ous invocation of rights, and nothing in Edwards 
suggests a duty for the agent to actively deter-

I mine what the accused had done with the Ger­

146 I d .  
14‘ Id .  
14’ Id.  
I4’Id. at 1116. 
14’ I d .  The court was concerned that applying E d w a r d s  in 
these circumstances might induce the Germans to retain ju­
risdiction in future cases or could place an unnecessary bur­
den on Amencan police operating overseas. Id .  at 1116-17. 

Id. at 1116-17. Actions are imputed to the Americanpolice 
when a United States official causes the foreign official to act 
in his stead. United States v. Morrison, 12 M.J. 272 (C.M.A. 
1982). 
16’ See, e.g., United States v. Morrison, 12 M.J. 272 (C.M.A. 
1982); United States v. Jordan, 1 M.J. 334 (C.M.A. 1976). See 
also Mil. R. Evid. 305(h)(2)(interrogationsby foreign officials 
not subject to American warning requirements).px 
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man police. This might be another area,  how­
ever, where the court should examine the due 
diligence of the American investigator and set 
some standards for when, if ever, the American 
investigator should inquire about previous rights 
invocations. It does not seem an onerous burden 
for the American investigator to at least question 
the accused about previous rights invocations, 
and that method is consistent with several civil­
ian decisions that limit the interrogator‘s initial 
questioning to  clarification in circumstances 
where the accused has made an ambiguous state­
ment that may be a request for counsel.152 As a 
minimum, American investigators should not be 
able t o  use deliberate ignorance t o  attempt to  
overcome what may have been the accused’s at­
tempt to invoke his rights. 

111. Conclusion 

Edwards v. Arizona sets a per se rule that for­
bids further interrogation once an accused sub­
ject  t o  custodial interrogation has requested 
counsel. The rule does apply in t h e  mili tary 
courts and can only be overcome after the  ac­
cused has invoked the right to counsel if counsel 
is made available or if the accused initiates fur­
ther conversation or communication. Even if the 
accused initiates further conversation, courts 
must still look to the totality of the circumstances 
to determine if the waiver of counsel rights was 
valid. It is unclear whether a “good faith” excep­
tion applies when a second interrogator does not 
know of a previous invocation of rights, but the 
weight of authority is against it and the circum­
stances that permit such an exception would nec­
essarily be limited. The Edwards rule does not 
apply to interrogations by foreign police where 
American investigators do not participate and do 
not know of the invocation of counsel rights to 
the foreign police, although the duty of American 
investigators to inquire into the circumstances is 
undecided. As the Supreme Court and the Court 
of Military Appeals continue to interpret and ex­
plain different facets of Edwards, the area of in­
vocation of the right to counsel will remain prom­
inent in the litigation of self-incrimination issues. 

Ira See supra notes 60 and 65 and cases cited therein. 
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Article 139: A Remedy for Victims of Soldier Misconduct 
Captain Gregory A .  McCEelland 


OSJA, 193d Inf Bde, Fort Clayton, Panama 


I. Introduction: Recovering Money Owed a 
Client by a Service Member 

When presented with the problem of recov­
ering money owed a client by a service member, 
the legal assistance attorney has limited options. 
The availability of these options in a particular 
case depends on the status of the client-creditor 
and the  circumstances which gave rise to  the  
debt. If the client to whom financial support is 
due and owing is a dependent of t he  debtor ,  
Army regulations provide for the imposition of 
an involuntary allotment against the debtor’s mil­
itary pay if there is a valid court order estab­
lishing the debt.’ If the client is in the less fa­
vored position of having merely made a bad 
bargain with the service member, there i s  gener­
ally no vehicle for reaching the debtor‘s pay with­
out his or her consent. In  this latter case, the cli­
ent must resort to the time-honored methods of 
appealing to the debtor’s chain of command for 
help in persuading the debtor to honor his or her 
obligations, or suing in civil court and attempting 
to satisfy a favorable judgment through attach­
ment of the debtor’s property. Involuntary ac­
cess to the service member-debtor’s pay through 
garnishment o r  other means is generally not 
available under these circumstances. An extep­
tion to this policy is Article 139 of the Uniform 
Code of Military J u s t i ~ e . ~Article 139, as imple­
mented by chapter 9 of h y Regulation 27-20,4 
provides one way a private creditor can gain ac­

’Dep’t of Army, Reg. No. 37-104-3, Military Pay and Allow­
ances Procedures Joint Uniform Military Pay System, para. 
70709 (C29, 17 Jan. 1984) [hereinafter cited as AR 37-104-31. 
* This rule i s  based on the principle of sovereign immunity. 
The government cannot be sued without its consent, even as 
garnishee. See Buchanan v. Alexander, 45 U.S. (4 How.) 20 
(1846). The government has given i t s  permission t o  be 
charged as granishee for the enforcement of legal obligations 
to provide child support or make alimony payments, but only 
when the money due is for remuneration for employment. 42 
U.S.C. $659 (1982). See Brockelman v. Brockelman, 478 F. 
Supp. 141 (1979) and Omega Accounts Servicing Corp. v. 
Koller, 503 F. Supp. 149 (1980). 

Uniform Code of Military Justice art. 139, 10 U.S.C. 8939 
(1982) [hereinafter cited as UCMJ]. 

Dep’t of Army, Reg. No. 27-20, Claims, ch, 9 ((318, 15 June 
1984) [hereinafter cited as AR 27-201. 

cess to a service member’s military pay without 
the latter’s consent and without recourse to the 
c ~ u r t s . ~Although the class o f  claimantg under 
Article 139 i s  virtually unlimited, its provisions 
are only available to persons who have suffered 
“willful damage” or  a “wrongful taking” by a 
service member, and these terms are narrowly 
defined in AR 27-20.6 To better understand the 
meaning and scope of “willful damage” and 
“wrongful taking,” it is useful to examine the his­
tory and purpose behind Article 139. 

11. The History of Article 139 
A .  Antecedents 

Article 139 descends from British army regula­
tions whose purpose was to preserve discipline in 
the ranks, protect landlords and other civilians 
from mistreatment by soldiers, and compensate 
victims of such mistreatment for damages. Arti­
cle XXI of the Articles of War of James 117pre­
scribed “severe punishment” for troops causing 
damage to  or  extorting civilian property, and 
death for damaging property which could serve 
to  provision the army. The emphasis here ap­
peared to be on preserving potential supplies for 
the army as much as protecting civilians or main­
taining discipline. The direct ancestor of Article 
139 was Article V of the British Articles of War 
of 1765.’ This article purported to protect civil­
ians by punishing the officer who failed to disci­
pline his troops who had caused damage “as if he 
himself had committed the crimes or disorders 
complained of.” This article also prescribed repa­
ration to civilians so wronged to  be made from 
the offender’s pay. 

The only other ways for a private creditor to obtain an in­
voluntary collection from a service member-debtor‘s military 
pay are by means of a judicial support order or under the spe­
cial provisions of para. 70705 for payment of rent for premises 
occupied by military dependents. Of course, federal govern­
ment instrumentalities can establish liens against military pay 
for debts owed them by a service member. See generally AR 
37-104-3, ch. 7.
‘AR 27-20, para. 9 4 .  

Articles of War of James 11, art. XXI (1688) (reprinted in 
W. Winthrop, Military Law and Precedents 922-23 (2d ed. 
1920)). 
a British Articles of War of 1765, 8 9, art. V (reprinted in 
Winthrop, supra note 7, at 937). 
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The American Articles of  War of 1775 con­
tained a provision which closely tracked the 1765 
British Article.’ The American Articles of War of 
1776 reenacted this provision and added another 
making it obligatory for commanding officers of 
soldiers who had committed crimes to help ap­
prehend t h e  wrongdoers on pain of being 
“Cashiered.”1o Article of War 5411 was almost 
identical. All the American provisions retained 
the essential features of the British articles: pun­
ishment of the commander for failing to insure 
that justice was done for depredations caused by 
troops under his command, and recourse to the 
wrongdoer‘s pay to compensate for damages. The 
American provisions were a t  first strictly con­
strued to require garnishment of a wrongdoer’s 
pay to redress physical injury to civilians caused 
by the personal violence of a soldier. Property 
damage incidentally caused by such violence 
could also be included in the reparations. Even­
tually, a more Liberal interpretation allowed com­
pensation for damage to or loss of civilian prop­
erty even if unaccompanied by personal violence. 
The class of claimants was strictly limited t o  
civilians.l2 

The immediate predecessor of Article 139, 
UCMJ,Article of War 105 of 1920 was extended 
by an opinion of the Attorney General to include 
Army officers within the eligible class 6f 
~1airnants.l~It was also held to apply to claims 
for willful damage to property, excluding damage 
caused by acts of simple negligence. l4Thus, a 

’Articles of War (United States) art. XI1 (1775). 

lo llrticles of War (United States) §IX,art. 1 and §X,art. 1 
(1776). 

l1 Articles of War (United States) art. 64 (1874). 

‘2 W. Winthrop, Military Law and Precedents  658, 661 
(1920). See also J. Berke, Article 139: Possibilities for Wider 
Utilization 2 (Aug. 12, 1977) (available at U S .  Army Claims 
Service, Ft. Meade, Maryland) [hereinafter cited as Berke]. 
l3 Dig. Ops. JAG 1912-1940 sec. 463(1) (18 May 1926). The 
term “Army officer” included all active duty military person­
nel, whether officer or enlisted. Dig. Ops. JAG 19121949 Bec. 
463(1) (3 Oct. 1934). 

A.W. [Article of War] 105 is an unusual and extraordi­
nary remedy, repugnant to the usual methods of estab­
lishing civil liability, authorizing the stoppage of a 801­
dier‘s pay to satisfy a claim for civil damages, without 
right of appeal except to the soldier‘s commanding offi­

19 DA Pam 2?-50-152 

1 	 guilty intent o r  an implication of guilty intent 
was required for recovery. Likewise, in claims 
for wrongful taking, the taking had to be caused 
by “depredation, willful misconduct, or  such 
reckless disregard of property rights as to carry 
an implication of guilty intent.”15 According t o  
one theory, since claims for wrongful taking un­
der Article of War 105 were not payable where 
there was no riotous, violent, or disorderly con­
duct, claims under Article 139, i t s  successor, 
should be similarly limited. l6 

One of the premises of this article is that this 
reading of Article 139 is too restrictive because 
the language in AR 27-20 implementing Article 
139 does not so limit recovery, there are no opin­
ions or interpretations which do and the his­
torical evolution of Article 139-type regulations 
has moved toward eliminating compensation for 
personal injury and expanding the circumstances 
under which recovery for property damage is 
possible. The requirement for violence under 
predecessor provisions appears to have been a 
vestige of t he  interpretations of t he  original 
American provisions, which emphasized compen­
sation for physical injury caused by soldiers and 
allowed recovery for property damage only when 
it was incidental to such injury. This “violence 
requirement” is preserved in the killful damage 

cer.. .. This extraordinary provision would be inexpli­
cable if the article were deemed to  include isdated acts 
of simple negligence committed by an individual.. .. 

Dig. Ops. JAG 1912-1940 sec. 463(2) (5 Mar. 1928). I 

l6 Id. Dep’t of Army, Reg. No. 25-80, Claims Under the One 
Hundred Fifth Article of War, para 4f (3 July 1943) (“Claims 
arising from larceny, forgery, deceit, embezzlement, h u d ,  
misappropriation, and misapplication, where the wrongful 
taking is accomplished under conditions of stealth, deception, 
trickery, or device, unaccompanied by riotous, violent, or dis­
orderly conduct, are not payable under the provisions of these 
regulations.”) [hereinafter cited as AR 25-80]. 

Berke 8upra note 12, at  4. 
Embezzlement is a crime not formally associated with vio­

lence but often with deceit. Indeed, apparently recognizing 
this inherent contradiction ( i e . ,  between the language in AR 
25-80 quoted, supra note 15, and the concept of embezzle­
ment), The Judge Advocate General stated in a 1932 opinion 
that embezzlement did not constitute a “wrongful taking’ un­
der Article qf War 105. Dig. Ops. JAG 1912-1940 sec. 463(3) 
(3 May 1932). Embezzlement is included in the term “wrong­
ful taking” in AR 27-20 and there is no language in that regu­
lation requiring t h a t  i t  be accompanied by  violence o r  
depredation. 

I 
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provision of Article 139. The wrongful taking 
provision, as implemented and explained by AR 
27-20 and DA Pam 27-162,18 does not include it. 

B. Evolution 

There are three themes common to all of the 
provisions from the British Articles of 1765 to  
Article 139: the  desire t o  maintain discipline 
within the military in its contacts with the civil­
ian community; the concern for protecting per­
sons from the depredations of soldier^;'^ and the 
principle t h a t  t h e  wrongdoer’s mili tary pay 
should be tapped to  make resti tution for the  
damage caused. Article 139 represents the latest 
step in this lengthy evolution. The class of claim­
ants has expanded from landowners, to all civil­
ians, to “military officers,” which, by interpreta­
tion, includes all service members.20 Under  
Article 139, the class of claimants comprises ail 
who have suffered damage or loss in the ways 
specified in AR 27-20 by service members. The 
types of injuries compensable have changed from 
personal injuries alone, to property damage ac­
companying personal violence, to all property 
damage due to depredation that did not necessa­
rily include personal violence. Again, AR 27-20 
has expanded the original provisions by allowing 
compensation, in my opinion, for the wrongful 
taking of property unaccompanied by riotous or 
violent conduct, and has eliminated recovery for 
death or personal injury altogether. Finally, the 
focus has changed from an emphasis on punishing 
commanding officers who are unresponsive to the 
complaints of victims of their soldiers’ excesses 
to a concern with recovering money damages di­
rectly from the wrongdoer. 

Examples of cases brought under predecessor 
statutes to Article 139 which were denied include 
a claim by a bank for money obtained by false 
pretenses, unaccompanied by force, violence, or 

’*Dep’t of Army, Pamphlet No. 27-162, Claims, ch. 8 (15 
Dec. 1984) bereinafter cited as DA Pam 2’-1621. 
l9 “When A.W. [Articles of War] 89 and 105 are considered 
together in their entirety, it seems clear that their combined 
function is ‘to protect civilians from disorderly and riotous 
acts on the part of the military.’”Dig. Ops. JAG 1912-1940 
sec. 463(2) (5 Mar. 1928). See also AR 25-80, para. 2. 
2o Supra note 13. 

disorderly conduct,” and claims of patients in a 
hospital for money lost through embezzlement.= 
Examples of cases in which Article 139 has been 
applied include a claim paid for losses sustained 
when Army personnel raided an apple orchard,= 
and damages caused when trees and shrubbery 
were taken t o  decorate a ba t te ry  a rea  ( the 
United States paid for damages to a nearby barn 
and battery members were held liable for the 
trees and shrubbery).= 

In summary, Article 139 represents the latest 
stage in a historical trend generally expanding 
the  circumstances in which recovery may be 
made from a service member’s pay for property 
damage and loss caused by him or her. Further, 
the historical mison d’etre of Article 139 is the 
concern with discipline in the  ranks and the  
maintenance of good relations with the civilian 
community. Finally, to fully understand Article 
139, i ts  language must be read in conjunction 
with applicable portions of AR 27-20 and DA 
Pam 27-162.26 

111. Types of Claims Payable 
Recovery is possible under Article 139 only for 

willful damage t o  personal property o r  the  
wrongful taking of it. Paragraph 9-4a of AR 
27-20 defines “willful damage” a s  “[dlamage 
which is inflicted intentionally, knowingly, and 
purposely, without justifable excuse, as distin­
guished from damage which is caused thought­
lessly, or inadvertently as in simple negligence.” 
“Wrongful taking” is defined in paragraph U b  
as “[alny unauthorized taking or withholding of 
property, not involving breach of contractual or 
fiduciary relationships, with intent to deprive the 

21 Dig. Ops. JAG 1912-1940 sec. 463(3) (21 June 1920). 

Dig. Ops. JAG 1912-1940 sec. 463(3) (3 May 1932). 
Dig. Ops. JAG 1912-1940 sec. 463(3) (3 June 1926). 

a DA Pam 27-162, para. 84d(l)(b). 
Another relevant provision is UCMJ art. 109, which de­

nounces the damaging of non-military property by service 
members and makes such conduct criminally punishable. 
Other claims provisions now allow recovery in some situations 
historically covered by Article 139 and its predecessors. AR 
27-20, ch. 10 allows payment for claims submitted by foreign 
nationals for damage caused by the negligence or willful mis­
conduct of U.S. service members committed overseas. Article 
139 may still be used in many circumstanceswhere chapter 10 
might apply. AR 27-20, para 9-5~. 



owner or person in lawful possession of his prop­
erty temporarily, permanently, or for an indefi­
nite period.” 

A.  Willful Damage 
AR 27-20, paragraph 9-5a, further specifies 

claims for which recovery under Article 139 can 
be made as-

Those for damage to or loss or destruction 
of property caused by riotous, violent, or  
disorderly conduct, or acts of depredation, 
by a member o r  members of t he  Army 
showing such reckless and wanton disre­
gard of the property rights of others that 
willful damage or destruction may reason­
ably be implied.. .. 
The language of the first provision dealing with 

willful damage, paragraph M a ,  distinguishes be­
tween intentional and negligent acts. Damage 
caused by negligence is explicitly excluded from 
the coverage of Article 139. The Army has made 
the policy decision that simple negligence does 
not justify taking a soldier‘s pay without his or 
her consent.26This is in accord with the historical 
purpose of Article 139-type regulations: to deter 
marauding by soldiers and compensate the vic­
tims of such behavior. 

Intentional behavior is clearly within the cov­
erage of Article 139, but paragraph M a ,  which 
further elaborates on “willful damage,” seems to 
include another type of activity which can trigger 
application of Article 139. In his historic treatise 
on torts, William L. Prosser describes intentional 
conduct as that which either involves an intent to 
do the specific harm which results, or in which 
the potential harm is known to the actor at the 
time he acts t o  be substantially certain.27 Be­
tween negligence and intentional behavior, he 
identifies a third level of behavior: a “penumbra 
of what  has  been called ‘quasi intent.”’ The  
words “willful,” “wanton,” and “reckless” are as­
sociated with this middle level of behavior which 
Prosser  re fers  t o  as  aggravated o r  “gross” 
negligence.28 I s  this type of conduct “willful,” as 
that word is used in AR 27-20, paragraph S a .  

Supra note 14. 

W. Prosser, Trots 98, at 3132 (4th ed. 1971). 

Id. 934, at 184-186. 
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The operative words of paragraph 9-5a a re  
“conduct, or acts of depredation ... showing such 
a reckless and wanton disregard of the property 
rights of others that willful damage or destruc­
tion may reasonably be implied.”29 Compare this 
language with Prosser’s description of gross 
ngeligence: 

[A]n act of unreasonable character in disre­
gard of a risk known to [the actor] or so ob­
vious that he must be taken to have been 
aware of it, and so g rea t  a s  t o  make i t  
highly probable that harm would follow. It 
usually is accompanied by a conscious indif­
ference to the consequences, amounting al­
most t o  willingness tha t  they  shall 
follow.. ..30 

The issue can be framed as follows: is the con­
duct contemplated by paragraph 9-5a limited to 
Prosser’s intentional conduct, which by definition 
includes that in which the potential harm is “sub­
stantially certain,” or does it also include gross 
negligence as defined by Prosser to include po­
tential harm which is “highly probable”? Such a 
distinction might seem to have significance only 
for lawyers, but because it could be used to limit 
recovery under Article 139, it is useful to discuss 
it. In my opinion, the willful conduct referred to 
in Article 139 does include gross negligence as 
defined by Prosser, given the historical purposes 
of Article 139 and its predecessors. If the reasons 
for granting soldiers’ pay are to deter unruly im­
pulses and to compensate soldiers’ victims for the 
consequences of their excesses, these ends can be 
accomplished best by garnishing for the certain, 
as well as the readily foreseeable, consequences 
of soldiers’ behavior. For example, suppose there 
is a brawl in a multi-occupant barracks room in 
which there is personal property such as stereo 
equipment, exposed and unprotected, which re­
sults in damage to that equipment. The damage 
might not be specifically intended as the primary 
concern of the participants in this scenario would 
be the fight, and the damage might not be sub­
stantially certain, but only highly probable, de­
pending on factors such as the size of the room 
and the location of the stereo equipment within 

AR 27-20, para. 9-5~~. 

so Prosser 934, at 185. 
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it. If the owner of the damaged stereo equipment 
were not an instigator of or  participant in the 
fight, he or s e could recover from the party or 
parties respo’.isible for the damage under Article
139.31 

Finally, as already mentioned, AR 27-20 es­
tablishes a violence requirement for recovery un­
der the willful damage provision. Paragraph 9-5a 
states that the damage must be caued by “riot­
ous, violent, or  disorderly conduct, o r  acts of 
depredation.” Damage caused by behavior which 
does not attain the requisite degree of turbu­
lence,  no ma t t e r  haw deliberate,  does not 
qualify. 

B .  Wrongful Taking 

As with willful damage, AR 27-20 further com­
ments on “wrongful taking”, complicating rather 
than simplifying the meaning of the term. After 
defining ‘fwrongful taking” as a taking “not in­
volving breach of contractual or  fiduciary rela­
tionships” in paragraph 9-4b, the regulation en­
larges on the concept in paragraph 9-5b: “A loss 
through larceny, forgery, embezzlement, fraud, 
Msappropriation, and similar offense is compen­
sable if a wrongful taking of property i s  in­
volved.” Apart from the confusioncreated by this 
circular definition, there is the potential conflict 
generated by excluding contractual and fiduciary 
relationships when embezzlement is included 
within the concept of wrongful taking. Embezzle­
ment is the fraudulent appropriation of the p rop  
erty of another by a person already in legal pos­
session of it.32 Further, the legal possession is 
quite often acquired through a contractual, quasi­
contractual, or fiduciary relationship between the 
parties, such as agency or a bailment. Does AR 
27-20 deny recovery to the victim of a loss by 
Cmbezzlement when the legal possession was ac­
quired as a result of such a relationship? Two ex­
amples illustrate this ‘problem. 

Although not explicitly stated in AR 27-20 chapter 9 
(G17), reason dictates that conduct on the part of the alleged 
victim which is a contributory cause of the damage could bar 
recovery under Article 139, just as contributorynegligence or 
misconduct bars or mitigates civil liability in tort. This Con­
cept was in fact articulated in earlier versions of chapter 9. ‘ 

az W. LaFave & A. Scott, Jr., Criminal Law 189 (1972). 

.1. Service member A is  about to be reassigned 
and makes an agreement with service member B 
whereby the latter,  with a power of attorney, 
takes custody of the former’s car to sell it and 
forward the proceeds of the sale to A at his new 
duty station. B, acting gratuitously, sells the car 
and absconds with the proceeds. 

2. Service member A, just arrived at  his new 
duty station and not yet aware of his fleecing at  
the hands of B, needs a car to get to work. Serv­
ice member C i s  willing to sell A a car a t  a rea­
sonable (although not suspiciously low) price. Un­
beknownst to A, the car C is offering to him is 
rented t i e . ,  not owned by C). To eliminate the 
possibility of negligence on A’s part, which would 
preclude recovery under AR 27-20, let  us as­
sume that C is able to present credible evidence 
of ownership.of the car of which A reasonably 
relies to make the purchase. Several days later, 
the rental agency repossesses its property. Iron­
ically, A receives notice of B’s treachery the  
same day. Can A recover under Article 139 for 
both losses? Either loss? 

In answering there questions, first consider 
the policy motivations behind paragraphs 9-4b 
and 9-5b of AR 2’-20. Clearly, the reason �or 
excluding contractual situations from Article 
139’s coverage is that the Army is not a collection 
agency and will not protect creditors from bad 
bargains made with service members. If t he  
Army puts the machinery of Article 139 a t  the 
disposal of every soldier’s creditors, it would be 
thrust into the position of adjudicating question­
able debts and countless personnel hours would 
be diverted from the defense mission to doing the 
jobs of the courts and collection agencies. Never­
theless, the mere existence of the “wrongful tak­
ing” provision shows that the Army has accepted 
responsibility for helping the victims of the more 
egregious deceptions perpetrated by its mem­
bers. No doubt this is at least partly motivated 
by the Army’s desire to maintain good relations 
with the civilian community. Another concern, as 
we have seen is discipline. With the expansion of 
the class of eligible claimants under Article 139 
to include all service members, another policy 
consideration can be identified: maintaining 
morale within the ranks. The availability to serv- ,­
ice members of an inexpensive and time-saving 
alternative to civil suit to redress the more seri-

1 



ous and obvious injustices inflicted upon them by 
their comrades can only enhance morale. 

Each of the hypotheticals discussed above ap­
pears to be a situation in which the parties have 
made a contract which was later breached. Hypo­
thetical 1 is a bailment because A gave B custody 
of his car in trust to sell and then to render an ac­
counting back to A. Although B is acting without 
compensation and, therefore, all the benefit (and 
none of the detriment) appears to be flowing to 
A, it has long been recognized in such a situation 
that a bailor's detriment is the relinquishment of 
custody to the bailee, which fulfills the considera­
tion requirement.= Whether one considers this 
situation a contractual or a fiduciary relationship, 
A would have no recourse under Article 139 to 
recover from B unless it could be shown that B 
intended to defraud A when the original agree­
ment was made, thus vitiating the agreement it­
self. Although B has embezzled A's property, 
there was no "wrongful taking" because under 
paragraph 9-4b of AR 27-20, such a taking can­
not involve a breach of contract or  a fiduciary 
relationship. 

A,however, may use Article 139 to  recover 
from C in hypothetical 2. although C purported 
to  contract t o  sell A the  car,  C knew tha t  he 
never had title to the property and deliberately 
concealed that fact. Because there was fraud in 
the inducement, there never was a contract and 
the paragraph 9-4b restriction does not apply. As 
a practical matter, in any situation where a cli­
ent's loss involves a breach of contract, the prac­
titioner should look for fraud in the inducement 
as the most promising avenue for obtaining relief 
under Article 139.% 

See 8 Am. Jur. 2d Bailnzents 457 (1980) and cases cited 
therein. 

One might conclude that, even in the absence of a violence 
requirement, recovery under Article 139 for a loss caused by 
embezzlement must be rare,since in many situations custody 
is transferred pursuant to a contractual arrangement and it is 
difficult to show a fraudulent intent. However, for example, 
custody may be transferred by loan. Another possibility is a 
fact pattern in which the contract transferring the original 
possession or custody of the property can be sufficientlysepa­
rated from the embezzlement to show that the loss did not di­
rectly result from breach of contract. Thus, the potential for 
embezzlement cases cognizable under Article 139 is not as 
limited as might initially appear. 
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These results in the two hypotheticals are con­
sistent with the policies underlying AR 27-20. In 
the case of A's bailment to B, the government 
will not save A from a bad bargain which he en­
tered with his eyes open. Adjudication of the  
matter is properly left to the courts, which are 
equipped to decide the fine points of law and fact 
and to give the full panoply of due process rights 
to  all parties.  The answer to  the  question of 
whether the embezzlement victim can recover 
under Article 139 if possession of the lost prop­
erty was acquired by contract is, theoretically, 
yes,  but  in most cases, no. If t h e  contract  
transfening possession can be separated tempo­
rally and factually from the circumstances of the 
conversion (or if it can be shown to be void for 
some reason, i.e., there is no contract a t  all), Ar­
ticle 139 can be used. If, however, t h e  loss is 
somehow connected with the breach of the origi­
nal contract, Article 139 is unavailable. 

IV. Procedural Considerations 

A. Guidelines 

For the legal assistance officer, the value of 
Article 139 is that the alleged debtor's chain of 
command is forced to get involved. The language 
of AR 27-20 mandates an  investigation of the 
claim and satisfaction of a debt found to  be valid 
from the debtor's pay.% When neither Article 
129 nor a support order is available, the advocate 
representing the service member's creditor must 
rely on the energy and goodwill of the service 
member's immediate commander, who can do lit­
tle more than exert moral pressure on the soldier 
to pay his or her debts or take action which may 
punish t h e  soldier bu t  leave t h e  victim 
uncompensated. Situations where the Army may 
take direct action to make the creditor whole by 
taking a service member-debtor's pay are few. 
Understandably, many commanders, preoccupied 
with the mass of details inherent in their  jobs 
and cognizant of their legal impotence in helping 
creditors, no matter how valid their claims, are 
hesitant t o  commit a grea t  amount of time to  
debt counseling. Article 139, as implemented by 

as "If the commanding officer receiving the complaint has au­
thority to convene a special court-martial, he will appoint an 

. investigating officer.. . to investigate the complaint." AR 
27-20, para. 9-8c(l)(a) [emphasis added]. 
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AR 27-20, not only supplies the  authority to  
satisfy valid claims, but also makes available a 
mechanism to adjudicate claims which requires a 
minimum commitment of time by the chain of 
command. 

The advocate’s first question in deciding 
whether to advise the client to submit a claim un­
der Article 139 should be do the facts fit the lim­
ited class of si tuations t o  which Article 139 
applies? Willful damage and wrongful tak­
ing-limitations on the  type  of case cog­
nizable-have already been discussed. Paragraph 
!Mof AR 27-20 identifies claims not cognizable 
under Article 139: claims for personal injury or 
death (as opposed to property damage or loss); 
claims for damage caused by the acts or omis­
sions of service members while acting within the 
scope of the i r  employment; and subrogated 
claims.36 As should be clear from the discussions 
of  willful damage and wrongful taking, damage 
or loss caused by simple negligence is not com­
pensable. A clear, specific intent, whether actual 
or implied, is required. Further limitations on re­
covery are that no collections over $5,000 will be 
made against the pay of any one offender without 
the  approval of t he  Commander, U.S. Army 
Claims Service,37 and no consequential or indi­
rect damages will be paid.% 

The advocate’s next consideration should be 
the time limitation established by AR 27-20. Un­
less a complaint is submitted within ninety days 
of the date of the incident which gave rise to the 
claim, the claim is barred. This limitation may be 
waived by the officer acting on the complaint “for 
good cause s h o ~ n . ~ ’ ~ ~  

Once the decision is made to proceed with an 
Article 139 claim, the complaint itself must be 
submitted. The complaint may be oral or in writ­
ing initially, but must be reduced to writing and 

86 This paragraph specifies insurers as the subrogees who are 
barred from recovery under Article 139. However, the idea of 
the government recovering under that provision by subroga­
tion (for example, the government compensates the victim of 
willful damage then attempts to recover against the wrong­
doer) has also been considered and rejected. DAJA-AL 
1976/3630, 15 Jan. 1976. 

87 AR 27-20, para. $76. 
98 I d .  para. W7c. 

39 I d .  para S7a.  

submitted in triplicate before final action. It 
must be submitted to the “offending member’s” 
unit or to the nearest military installation, and 
must recite a sum certain in darn age^.^' 

Regardless of who in the chain of command re­
ceives the claim, it must be acted upon by the of­
fender‘s special court-martial convening author­
ity (SPCMCA).41 If there are several offenders 
who a r e  members of different units,  t he  
SPCMCA whose headquarters is closest to the 
site of the incident is responsible for acting on 
the  claim.42 Upon receipt of t he  claim, the  
SPCMCA must appoint an investigating officer 
or a board, using informal procedures, investi­
gate it.43 The board, acting under the informal 
procedure guidelines of chapter 4 of AR 15-6,44 
must make three findings: whether the claim is 
cognizable under Article 139 and chapter 9 of AR 
27-20; the identity of the offender or offenders; 
and the amount of damages. If the claim is found 
to be cognizable, the board must submit a report, 
in triplicate, to the SPCMCA with findings and 
recommendations, including an assessment of 
damages against each offender if the claim is 
meritorious. If the claim is not found to be meri­
torious, the board may disapprove it.45If the  
board finds the claim cognizable and assesses 

‘damages, the SPCMCA must submit the report 
to the servicing staff judge advocate for a writ­
ten review, including whether the claim is cogni­
zable under Article 139, whether it is supported 
by the  evidence, and whether there  has been 
substantial compliance with the provisions of Ar­
ticle 139, AR 15-5, and AR 27-20.46 

When the report is determined to be legally 
sufficient, the SPCMCA will make a final deter­
mination that the claim is within Article 139 and 
that all procedural requirements have been met. 
If the claim is approved, the SPCMCA must per­

40 I d .  para. 9-&. 

41 Id .  para. 9-8~. 
42 I d .  para. Wc(2). 

I d .  para. 9-8c(l)(a). 

44 Dep’t of h y ,  Reg. No. 15-6, F’rocedure for Investigating 
Officers and Boards of Officers (24 Aug. 1977) [hereinafter 
cited as AR 15-61. 
46 AR 27-20, para. 9-8d. 

I d .  para We(l)(b), (c). 
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sonally fix the  amount to  be assessed against 
each offender and direct the disbursing officer to 
withhold the amount assessed against each of­
fender from that person’s pay.47 “Such action by 
the commanding [appointing] officer is not sub­
ject to appeal by the claimant or the offender, 
and is conclusive on any disbursing officer for 
payment by him to the claimant of the amount of 
the stoppage so ordered.”48 This amount, how­
ever, is subject to  the limitations provided in 
other, appropriate Army regulations. If any of 
the offenders are  members of units other than 
the SPCMCA’s, the report will be forwarded to 
the appropriate comrnander~ .~~ 

Although there  is no appeal from the  
SPCMCA’s decision, the SPCMCA may recon­
sider his action as long as he remains in command 
of the same unit he commanded when the deci­
sion was made. Upon leaving that command, he 
loses reconsideration authority over the case. 
Thereafter, his successor may only reconsider 
the decision on the basis of “newly discovered ev­
idence, fraud, or obvious error of law, fact, or 
calculation appearing on the face of the record.”50 
The remission of indebtedness provisions of 10 
U.S.C. § 4837(d) do not apply to  garnishments 
under Article 139.‘l 

B .  Practical Guidance for Advocates 
Because recourse to Article 139 gets the debt­

or’s chain of command involved with the credit­
or’s claim, pressure is necessarily brought t o  
bear on the debtor. The result will often be an of­
fer of restitution from the debtor. AR 27-20 rec­
ognizes and encourages this as an alternative to 
its procedure^.^^ Thus,  t he  advocate repre­
senting the creditor may need only prepare and 
file a complaint, then await an  offer from the  
debtor. 

The complaint should be a clear and concise 
statement of the facts upon which the claim is 
based, preferably in the  form of an  affidavit 

‘’Id.  para. 9-8e(l)(c). 
Id.  para. -(l)(d). 

49 Id .  para. 9442) .  
M, Id .  para 9-8fl2). 
61 Id .  para. 9-@. 

= I d .  para. M b .  
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signed by the claimant. Since the recipient of the 
complaint will be a layperson, there is no point in 
using “legalese” or making fine legal points. The 
complaint should be accompanied by all the evi­
dence available t o  support  the claim, such a s  
witness statements, police reports, promissory 
notes, etc., because the file will be submitted di­
rectly to the AR 15-6 board by the SPCMCA. If 
possible, the advocate should personally deliver 
the file to the debtor’s SPCMCA and should take 
the opportunity to inform that officer on the pro­
visions of Article 139 and chapter 9 of AR 27-20, 
as many line officers are unaware of Article 139 
and the authority it gives them. Copies of both (a 
total of five pages) might be attached to the file 
to provide the SPCMCA with a quick reference. 
Thereafter, the claim’s progress should be moni­
tored to  insure that the file is neither lost nor 
given low priority.= 

When the  claim is processed, the  advocate 
should get copies of all actions: the record of the 
investigation, the SPCMCA’s decision, the direc­
tive to finance to garnish, and finance’s documen­
tation showing compliance. If the claim is not 
cognizable under Artice 139, or if recovery can­
not be made for some other reason,54 the advo­
cate should examine the possibility of proceeding 
under another provision of AR 27-20 and refer 
the client to the local claims judge advocate to 
explore other possible options, if any. 

V. Due Process and the Future of Article 139 
A.  Due Process in Article 159 

Are the due process rights afforded the debtor 
in an Article 139 action (under the procedures of 
AR 27-20 and AR 15-6) adequate? What due 

AR 27-20 establishes no time limits for adjudicatingan Ar­
ticle 139 claim. 

One situation in which a collection might not be possible 
even though a valid debt has been established under Article 
139 is that in which the maximum allowable collections/ 
deductions are already chargeable against the debtor‘s pay. 
Generally speaking, the maximum portion of an enlisted per­
son’s pay which may be taken to satisfy debts to all entities, 
government or private, is two-thirds of basic pay and certain 
allowances. AR 37-103-3, para. 70702c, e. Debts to govern­
ment entities, garnishment of child support, bankruptcy pay­
ments, and voluntary allotment are some of the deductions 
which take precedence over collectionsunder Article 139. De­
partment of Defense Pay Manual,ch. 9, Table 7-%l (C74, 30 
May 1983). 
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process rights does the Constitution grant an in­
dividual facing attachment of pay? In Sniadach 
v. Family Finance Corporation,s6 The Supreme 
Court made it clear that wages are property, the 
attachment of which constitutes a deprivation re­
quiring application of procedural due process 
standards. Sniadach further distinguished wages 
as “a specialized type of property presenting dis­
tinct problems in our economic system . ..” be­
cause “[tlhe leverage of the creditor on the wage 
earner is enormous.. . .”; even temporary depri­
vation of wages “may as a practical matter drive 
a wage-earning family to the Thus, the 
tentative wage garnishee has the right, a t  a mini­
mum, to advance notice of the garnishment ac­
tion and a hearing in which he may present any 
defenses to the suit itself or to the prejudgment 
garnishment of his or her wages. 

An Article 139 claim is very different from the 
fact pattern in Sniaduch. First, Sniaduch dealt 
with a temporary, i e . ,  prejudgment, fieezing of 
the defendant’s pay during the time between 
summons and trial on the issues, while the poten­
tial deprivation of pay in an Article 139 claim is 
permanent. The Article 139 claim is  equivalent to 
the trial on the mertis in Sniadach, so it would 
appear to require greater due process safeguards 
than those mandated by the Supreme Court for 
prejudgment garni~hrnent.‘~ 

Second, a claim under Article 139 can raise 
some technical issues. The shades of difference 
between embezzlement, larceny, and false pre­

395 us .  337 (1969). 

56 I d .  at 341-342. 

’’Strictly speaking, a claim under Article 139 is not a true 
garnishment. Rather than being a suit by a third party to 
force the debtor‘s employer to withhold the debtor‘s wages, 
the Article 139 procedure is a voluntary, administrative, ‘Sn­
house” mechanism for the employer to evaluate claims against 
its employees, and, in certain situations, satisfy such claims 
by means of collections om the employee’s pay. As already 
noted, Article 139 is primarily for the  benefit of the  
employer-the U S .  Government-since its purposes are to 
maintain discipline (and sometimes enhance morale) within 
the organization, and to preserve good relations with the non­
military community. Despite this fact, the effect of a collec­
tion under Article 139 is sufficiently similar to a garnishment 
to make Sniudach a good starting point to discuss due process 
as it relates to Article 139, and the Article 139 procedure will 
be analyzed as a garnishment-type action throughout this 
article. 

tenses are capable of sending experienced law­
yers into paroxysms of esoteric debate. Deter­
mining whether a set of facts can be categorized 
as  “willful damage” o r  “wrongful taking,” a s  
those terms are defined in AR 27-20, can be try­
ing for line officer and lawyer alike. There is no 
requirement that the AR 15-6 investigation be 
conducted by a person trained in the law. In fact, 
most AR 15-6 investigating officers are probably 
nonlawyers. Similarly, the SPCMCA, who finally 
decides the issue of liability, is unlikely to have 
extensive legal training. The investigating officer 
and the SPCMCA may be strongly influenced by 
the legal arguments of the advocate presenting 
the creditor, which could make a difference in a 
close case. Although the judge advocate review 
mandated in paragraph 9-8e(l) of AR 27-20 may 
offset this  effect t o  a certain extent ,  t he  
SPCMCA is  not required to follow the staff judge 
advocate’s recommendation. Given these circum­
stances, it is likely that the potential Article 139 
garnishee will need legal advice and representa­
tion to protect his or her interests.s8 

Finally, the remedy provided in the second 
paragraph of Article 139 creates formidable due 
process problems: 

If the offenders cannot be ascertained, 
but  t he  organization or  detachment to  
which they belong is known, charges to­
taling the amount of damages assessed and 
approved may be made in proportion a s  
may be considered just upon the individual 
members thereof who are shown to have 
been present a t  the scene at  the time the 
damages complained of were inflicted, as 
determined by the approved findings of the 
board. 69 

The remedy created here is extraordinary, in­
volving as it does a governmental righting of pri­
vate wrongs. The reason for it is apparently the 
government’s desire to provide a remedy for the 
victims of soldiers’ misbehavior in situations 

68 This is not to say that the investigating officer should be 
required to be a lawyer. I am not advocating such a proposi­
tion and probably could not convincingly do so under present 
law. See, e.g., Monissey v. Brewer, 408 U.S.471, 488 (1972) 
(parole boards are not required to be composed of lawyers if 
hearing officers are neutral and detached). 
69 UCMJ art. 139(b). 
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where no civil remedy against individuals may be 
available-when soldiers loot and pillage, they of­
ten do so in groups and in the heat of the mo­
ment, making it difficult to identify the responsi­
ble individuals. The rationale seems to  be that 
because the government has brought the group 
of soldiers to the vicinity of the victim’s property 
(as in the case of the raid on the apple orchard) 
and is ultimately responsible for their discipline, 
it will insure that the victim has a remedy �or 
losses attributable to the group. This situation, 
however, i s  fraught with due process problems, 
both substantive and procedural. The provision 
could be used to justify imposing liability on a 
service member in the absence of any evidence of 
his or her individual guilt. The only criterion for 
imposing liability is the presence of a person at  
the scene where the damage occurred. Once the 
individual soldier is found to have been present, 
he or  she eould be forced to  contribute t o  the  
general assessment with no opportunity to  be 
heard individually on the merits. The remedy i s  
extreme-especially in view of the Sniadach 
Court’s comments regarding t h e  sancti ty of 
wages.80 

The Article 139 procedures does provide mini­
mal due process: notice and a right to be heard, 
AR 27-20 directs that  the informal procedures 
under AR 15-6 be followed when investigating 
an Article 139 claim.61 AR 154, in turn, provides 
for notice to the subject of an investigation when 
the investigation is complete. The subject must 
then be given the opportunity to respond in writ­
ing, and the SPCMCA must “review and evalu­
ate” this response before making a decision.62 
The SPCMCA is the final arbiter of the validity 
of the claim-there is no further appeal. Because 
of the factors discussed above, it is my opinion 

6o The argument might be made that, in view of the benefits 
available to military families, such as housing, medical care, 
Army Emergency Relief loans, etc., wages do not have the 
“special significance” attributed to them in the civilian con­
text. However, one need only witness the hardship the family 
of an enlisted service member experiences as a result of a 
“short”paycheck to appreciate the significance of military 
wages. 

AR 27-20, para. W. . 
82 AR 15-6; para. lac(3). Paragraph 4-3 frankly states that 
the informal procedure i s  not intended to provide a hearing 
for persons with an interest in the litkation. 
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that the minimal due process rights afforded by 
the informal AR 1 5 4  procedure are inadequate 
for an Article 139 proceeding. The extraordinary 
nature of the remedy, the seriousness of the po­
tential consequences to the subject of the action, 
and the technical intricacies involved make it nec­
essary to provide greater due process protection 
to the prospective garnishee.= 

B. The Verdict: I s  I t  Worth It? 
After considering these due process problems, 

one might well be tempted to  ask whether  it 
would be be t te r  t o  consign Article 139 to the  
scrapheap of history. The need for such a provi­
sion has been filled to  a certain extent by chapter 
10 of AR 27-20, under which foreign nationals 
may claim compensation directly from the Army 
for damage caused by the negligence or  inten­
tional wrongdoings of soldiers committed over­
seas. However, there is no such comprehensive 
coverage for United States citizens. Article 139 
has been criticized because of i ts  due process 
problems and, largely due to  them, has fallen 
into disuse by the  Air  Force and Navy, and 
rarely used in the Army.64 Running counter to 
this trend, however, is the history of general ex­
pansion and liberalization of Article 139-type 
remedies noted earlier in this article. 

Despite its current drawbacks, the Article 139 
remedy should be preserved because of the pub­
lic relations, morale, and discipline benefits of 
having such a remedy available. The value to  
civilian-military relations of having an expedi­
tious way of redressing the wrongs done civilians 
by soldiers is obvious. Although this need is par­
tially met by other claims provisions, Article 139 
can be used to fill many of the gaps in coverage. 
Service members suffering losses due to  their 
comrades’ wrongdoings may also take advantage 
of this remedy; this enhances morale. Finally, 
Article 139’s unique feature of forcing the wrong­
doer to pay for the consequences of his or her 
acts is of great value in terms of discipline and 
deterrence.  Unlike under  chapter  10 of AR 
27-20, for inbtance, the grossly careless, irre-

For an example of the opposing view, finding due process 
under informal 15-6 procedures adequate, gee DATA-AL 
1978/3094, 22 June 1978. 

Berke supra note 12 at 6. 
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sponsible,s or malicious service member cannot 
shrug off the consequences of his or her behavior 
by relying on “Uncle Sugar’’ to satisfy the ag­
grieved claimant like an overindulgent parent. 

If Article 139 is to be preserved, its due proc­
ess inadequacies must be remedied. The positive 
effects of morale and discipline will be negated if 
Article 139 is used arbitrarily. Service members 
must be aware that, although they can be held 
personally responsible for the  damage they 
cause, the decision to garnish will be made only 
after a full and fair consideration of the facts, and 
pot as a “knee-jerk” response to every alleged 
claimant who exerts  pressure on the chain of 
command. The mechanism for providing en­
hanced due process protection is already in place 
and need only be activated. The fomzal investi­
gation procedures under AR 15-6 contain t h e  
minimal due process features-prior notice and a 
hearing-plus rights of confrontation and repre­
sentation at an in-person hearing.65 

In Mathews v. Eldriu!ge,66 the Supreme Court 
considered whether an in-person evidentiary 
hearing was necessary before suspending disabil­
ity benefits pending a final determination of eligi­
bility at a full-blown, quasi-judicial hearing on 
the merits. The eligibility determination mecha­
nism under review by the Court allows submis­
sion of medical and testimonial evidence by the 
benefit recipient, as well as a written presenta­
tion of his or her position, prior to a preliminary 
suspension or curtailment of benefits. There­
after, the recipient was entitled to de mu0 con­
sideration of the suspension by the state adminis­
tering agency, an in-person evidentiary hearing 
before a Social Security Administration judge 
and, finally, judicial review by a federal court. 
Eldridge contended that the suspension of his 
benefits based solely on a “paper” presentation, 
without the opportunity to personally appear be­
fore the deciding authority, violated his due proc­
ess rights. 

The Court identified three factors to be consid­
ered in a review of the constitutional adequacy of 
procedures required prior to the deprivation of a 
given property interest: 

See generally AR 1&6, ch. 5. 

424 U.S.319 (1976). 

r 
[Flirst, the private interest that will be af­
fected by the official action; second, the risk 
of an erroneous deprivation of such interest 
through the procedures used, and the prob­
able value, if any, of additional or substitute 
procedural saeguards; and finally, the Gov­
ernment’s interest, including the function 
involved and the fiscal and administrative 
burdens that the additional or substitute 
procedural requirement would entail.67 

The Court noted that because “full retroactive 
relief” was available to Eldridge if he “ultimately 
prevail[ed]” in the disability adjudication scheme, 
his only interest was in uninterrupted receipt of 
benefits pending final determination of his right 
to them.68 The Court further pointed out that of  
all the cases presenting the issue of whether due 
process required an evidentiary hearing prior to 
temporary deprivation of a property right similar 
to  the  one in Eldr idge ,  only in Goldberg u. 
Kelly6’ had such a hearing been found necessary. 
Goldberg involved termination of welfare assist­
ance, and a hearing was deemed necessary prior 

/­to suspension in that case because such assist­
ance is often the sole means of survival for recipi­
ents. Further, since welfare recipients often lack 
the education necessary to write effectively and 
the resources to get  assistance in drafting a 
statement, a written presentation was considered 
an inadequate substitute for oral presentation in 
communicating the recipient’s case to the deci­
sion maker. The Eldridge Court distinguished 
the case before it on the basis that physical im­
pairment rather than financial need is the crite­
rion for the award of disability compensation. 
Thus, applying the three factors, the Court rea­
soned that because disability recipients are less 
likely than welfare recipients to be dependent 
solely on the benefits for survival, the depriva­
tion in the former case is not as great. Second, 
given the detailed factual analysis required by 
the state agency in Eldridge prior to suspension 
of benefits, and the reliance of the agency on pro­
fessional, objective medical evidence, both the 

671d.at 335. 

88 Id. at 340. 

397 U.S. 254 (1970). 
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risk of erroneous deprivation and the value of an 
evidentiary hearing were found to be lower than 
in the Goldberg scenario. Finally, in view of the 
thoroughness and reliability of the presuspension 
procedure, and the cost of superimposing a judi­
cial hearing on it, the governmental interest in 
fiscal economy was found to overcome Eldridge’s 
interest in a pre-suspension hearing. The ex­
isting procedures were, therefore, found to be 
adequate. 

In applying the  Eldridge factors to  Article 
139(a),70 one fact is immediately apparent:  
whereas the Eldridge and Goldberg decisions 
dealt with cases of temporary property depriva­
tion pending a final adjudication, the procedure 
under Article 139 is the final adjudication. Thus, 
the respondent in an Article 139 action faces per­
manent deprivation of wages. Second, due to the 
technical nature of the issues in an Article 139 
claim, the risk of erroneous deprivation resulting 
from lack of expertise on the part of the adjudica­
tor is significant. Also, the creditability of the 
parties on both sides of the issue is often an im­
portant consideration in an Article 139 claim. Inp the words of the Goldberg Court:- +  

[Wlrit ten submissions do not afford the  
flexibility of oral presentations; they do not 
permit the recipient to mold his argument 
to the issues the decision maker appears to 
regard as  important. Particularly where 
credibility and veracity a re  a t  i s s u e . .  . 
written submissions are a wholly unsatis­
factory basis for decision.71 

An in-person hearing under formal AR 15-6 pro­
cedures would go a long way toward remedying 
these problems. The respondent would have the 
benefit of the advice and appearance of counsel72 
to help explain his or her side of esoteric issues. 
He or she would also have the  opportunity to  
confront the claimant and opposing witnesses and 
to probe their credibility before the board.73 

i 

70 Putting aside, for the moment, Article 139(b), which is dis­
cussed separately below. 
71 397 U.S. at 269. 
TL AR 15-6, para. 5-6. 
73 But not, it should be noted, before the decision maker (re­
spondent’s SPCMCA).It will be remembered that the inves­- kc’ 

I * tigation or informal board only recommends action it deems 
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Finally, the interest of the government in an Ar­
ticle 139 claim is not only budgetary, it is also 
concerned with morale and discipline. Giving Ar­
ticle 139 claims a full and fair airing would serve 
these government interests. Nor would incor­
porating formal investigation procedures into Ar­
ticle 139 actions present  an undue financial 
burden-such procedures would be no more on­
erous o r  wasteful of Army resources than an 
elimination board. In summary, because it is con­
tended tha t  informal AR 15-6 procedures are 
constitutionally inadequate for investigating Ar­
ticle 139 claims, implementing formal AR 15-6 
procedures would answer all due process objec­
tions and should be carried out. 

Article 139(b) presents more serious due proc­
ess problems. It is difficult to  conceive of any 
procedural safeguards that  would solve these 
problems. In the case of this provision, the dan­
ger that  a soldier’s substantive and procedural 
due process rights may be violated outweighs 
any interest the government may have in recov­
ering from individuals to compensate victims of 
soldier misconduct. The difficulty is in the basic 
concept of the provision. Therefore, it is urged 
that it be eliminated. It is further suggested that 
some thought might be given to creating a new 
claims provision allowing victims in situations 
such as those contemplated in Article 139(b), but 
not covered by other claims provisions, t o  re­
cover directly from the h y for their losses. 

VI. Conclusion 
Article 139 provides a unique means of 

compensating the victims of the intentional and 
reckless misbehavior of service members without 
recourse to  civil courts through a forced allot­
ment from the wrongdoers’ pay. Although there 
are due process problems with the remedy in its 
present form, these can be resolved with minor 
changes to Article 139 and its implementing reg­
ulation, AR 27-20. The changes should be made, 
and the remedy preserved, because Article 139 
has a positive effect on the image of the military 
in the civilian world and on morde and discipline 
within the ranks. 

appropriate. However, there is no reason why the report of 
investigation at either counsel’s request, could not contain 
findings regarding credibility of witnesses. 
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I.Introduction 
To introduce documentary evidence at  a court­

martial, the trial counsel must establish that the 
document is relevant, fits within a hearsay ex­
ception, is properly authenticated, and complies 
with the best evidence rule. In addition to the 
Military Rules of Evidence, recent decisions have 
simplified and clarified the  procedure for 
admitting various documents into evidence. This 
article will examine the current state of the law 
and provide trial  counsel with guidelines for 
admitting documentary evidence. Rather than 
scrutinizing the variety of documents which trial 
counsel must introduce ( e .g . ,  medical records, 
SIDPERS,'  ration cards, laboratory reports,  
chains of custody, prior connections, cheeks, 
sworn statements, etc.), this article will focus on 
the two documents which seem to give trial coun­
sel the most difficulty-Criminal Investigation 
Division (CID) laboratory repor t s  of illegal 
drugs, and worthless checks in prosecutions un-

Standard Installation/Division Personnel System (SID-
PERS). The SIDPERS forms (DA Form 2415-2 and DA 
Form 4187) are the standard forms used to account for Army 
personnel and are admissible in evidence under the same gen­
eral rules as morning reports. 
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der Article 123a of the UCMJ.2 If trial counsel 
can understand and master the fundamental prin­
ciples behind the  introduction of these docu­
ments, then he or she should have no problem 
applying them to  the  introduction o f  other  
documents. 

11. Relevance 
Trial counsel must first show that the docu­

ment which i s  to be introduced is relevant to the 
case under Military Rules of Evidence 401 and 
402.3 The definition of relevance under Rule 401 

'Uniform Code of Military Justice a r t .  123a, 10 U.S.C. 
§ 923a [hereinafter cited as UCMJ]. This article does not ad­
dress the more complex issues raised by the introduction of 
urinalysis laboratory reports emanating from certified DOD 
and civilian drug testing laboratories, or CID laboratory re­
ports or other scientific reports representing subjective judg­
ments and evaluations df experts such as handwriting analy­
ses or sanity board reports. However, no distinction between 
these types of scientific reports is made by the Military Rules 
of Evidence and, therefore, these types of reports should be 
admissible in the same manner and to the same extent as the 
documents discussed in this article. The only distinction 
would be that the defense might be more readily able to com­
pel the production of the expert for cross-examination. A. 

Mil. R. Evid. 401 and 402 [hereinafter cited as Rule in the r 

text]. 

LI 
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is broad and “means evidence having any tend­
ency to make the existence of any fact that is of 
consequence to  the determination of the action 
more probable or less probable than it would be 
without the e ~ i d e n c e . ~Rule 402 provides for the 
admission of all relevant evidence, except a s  
otherwise provided, and states that all irrelevant 
evidence is inadmissible. Because the purpose of 
this rule is to favor the admission of evidence, 
trial counsel will have no problem in most cases 
showing the relevance of various documents. In­
deed, their relevance will be self-evident. For ex­
ample, where the accused is charged with ab­
sence without leave (AWOL)between certain 
dates, the SIDPERS document reflecting an ac­
cused‘s change of duty status from present for 
duty t o  AWOL would be relevant on its face. 
Likewise, in prosecuting worthless check cases, 
the accused’s personal checks with his or her sig­
nature and the stamp of dishonor on the checks, 
all of which correspond to the charge, would be 
readily identifiable and relevant on their face. 
When introducing a forensic laboratory report 
showing the test results on fungible evidence 
such as illicit drugs, however, the relevance of 
the document will not be apparent because fungi­
ble evidence is not unique or readily identifiable. 
To establish relevance in these types of cases, 

the tr ial  counsel must prove to  a “reasonable 
probability” that  the drugs which were seized 
from the accused were the same drugs tested at  
the crime laboratory and presented in court.‘ To 
prove this fact, trial counsel should introduce the 
DA Form 4137, Chain of Custody Document,‘ 
into evidence by using the official record excep­
tion to the hearsay rule under Rule 803(8).7 The 

Mil. R. Evid. 401. 
Gass v. United States, 416 F.2d 767, 770 (D.C. Cir, 1969); 

United States v. Courts, 9 M.J.285, 291 (C.M.A. 1980). 
13 Dep’t of Army, Reg. No. 195-5, Criminal Investigations-
Evidence Procedures, paras. %1 and 2-3 (15Oct. 1981) [here­
aRer cited as AR 195-51. 
Mil.R. Evid. 803(8)provides as follows: 

(8 )Public records and reports. Records, reports, 
statements, or data compilations, in any form, of public 
office or agencies, setting forth (A) the activities of the 
office or agency, or (B)matters observed pursuant to 
duty imposed by law as to which matters there was a 

- duty to report, excluding, however, matters observed 
by police officers and other personnel acting in a law 
enforcement capacity, or (C) against the government, 
factual findings resulting from an investigation made 
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chain of custody document also fits within Rule 
803(6),’the business record exception to  the 
hearsay rule. Because of the greater difficulty in 

, introducing documents under the business record 
‘exception, trial counsel should offer the chain of 
custody document as an official record. The pro­
cedure to introduce documents as business record 
exceptions will be examined later in this article. 

Army Regulation 195-9’ provides for the im­
mediate marking and sealing of fungible evidence 
when the chain of custody document is initiated. 
Trial counsel should request the military judge to 

pursuant to  authority granted by law, unless the  
sources of information or other circumstances indicate 
lack of trustworthiness. Notwithstanding (B),the fol­
lowing are admissible under this paragraph as a record 
of a fact or event if made by a person within the scope 
of the person’s official duties and those duties included 
a duty to know or to ascertain through appropriate and 
trustworthy channels of information the truth of the 
fact or event and to record such fact or event: enlist­
ment papers, physical examination papers, outline fig­
ure and fingerprint cards, forensic laboratory reports, 
chain of custody documents, morning reports and other 
personnel accountability documents, service records, 
officer and enlisted qualification records, records of 
court-martial convictions, logs, unit personnel diaries, 
individual equipment records, guard reports, daily 

I strength records of prisoners, and rosters of prisoners. 
a Mil R. Evid. 803(6) provides as follows: 

(6) Records of regularly conducted activity. A mem­
orandum, report, record, or data compilation, in any 
form, of acts, events, conditions, opinions, or diagno­
ses, made at  or near the time by, or from information 
transmitted by, a person with knowledge, if kept in the 
c o m e  of a regularly conducted business activity, and 
if it was the regular practice of that business activity 
to make the memorandum, report, record, or data  
compilation, all as  shown by t h e  testimony of the  
custodian or other qualified witness, unless the source 
of information or the method or circumstances of p r e p  
aration indicate lack of trustworthiness. The term 
“business” as used in the paragraph includes the armed 
forces, a business, institution, association, profession, 
occupation, and calling of every kind, whether or not 
conducted for profit. Among those memoranda, re­
ports, records, of data compilations normally admissi­
ble pursuant to this paragraph are enlistment papers, 
physical examination papers, outline-figure and finger­
print cards, forensic laboratory reports, chain of cus­
tody documents, morning reports and other personnel 
accountability documents, service records, officer and 
enlisted qualification records, logs, unit personnel dia­
ries, individual equipment records, daily strength rec­
ords of prisoners, and roster of prisoners. 

e AR 195-5, paras. 2-1 and 2-3. 



, 


DA Pam 27-50-152 32 

take judicial notice of these provisions.” This 
regulation also requires the preparation of the 
chain of custody document as an official duty, and 
thereby lays the foundation for its admissibility 
under the offical record exception to the hearsay 
rule.’l The testimony of the military police offi­
cer (MP) or CID agent who initiated the chain of 
custody document can also be used to  lay the  
foundation for its admissibility as an official rec­
ord. It should be noted, however, that the admis­
sibility of official records under Rule 803(8) re­
quires no live witness testimony or founda­
tion. l2 Moreover, official records a r e  
self-authenticating and require only an attesting 
certificate signed by the  custodian of t h e  
record.13 The official record exception and its au­
thentication will be discussed more fully later in 
this article. 

Once the properly authenticated chain of cus­
tody document and the pertinent provisions of 
AR 195-5 are admitted into evidence, the gov­
ernment should have met its burden of proving a 
continuous chain of custody to  a “reasonable 
pr~bability.”’~The official acts of public officials 
are presumed to be regular absent evidence to 
the contrary. l5 Nevertheless, trial counsel must 
be concerned that his or her case is proven be­
yond a reasonable doubt and not just to the “rea­
sonable probability” standard required for the 
admission of a laboratory report. Additionally, 
trial counsel might be faced with an irregularity 
on the  face of the  chain of custody document 
which would surely go to the weight of considera­
tion given to it by the finder of fact and which 

lo Mil. R. Evid. 201(A)(a). 
Mil. R. Evid. 803(8). 

4 J. Weinstein & M. Berger, Weinstein’s Evidence para. 
803(8)[01] (1984) [hereafter cited as Weinstein’s Evidence]. 
la Mil. R. Evid. 902(4a). 
l4 United States v. Mendel, 746 F.2d 155 (2d Cir. 1984) (chain 
of custody documents admissible as business record and they 
established authenticity of animal blood samples); United 
States v. Coleman, 631 F.2d 908 (D.C. Cir 1980).
’’ United States v. Strangstalien, 7 M.J. 225, 229 (C.M.A. 
1979); United States v. Masusock, 1 C.M.R. 32 (C.M.A. 
1951); United States v. Robinson, 12 M.J. 872 (N.M.C.M.R. 
1982). 

r“ 

could even render the document inadmissible. l6 

As a result, the prudent trial counsel must also 
seek to prove the relevance of the laboratory re­
port by showing that the seized fungible evidence 
is actually readily identifiable and unique. 

To prove the uniqueness or  ready iden­
tifiability of the evidence, the MP or CID agent 
who first seized or handled the fungible evidence 
should be called as a witness to identify his or 
her initials, time, and date on the bag used to 
seal the evidence as well as any other unique or 
general  characteristics of the  evidence. The 
agent should emphasize that the same assigned 
case number appear on the sealed evidence bag, 
chain of custody document, and the laboratory 
report. Ample military case law establishes that 
this identification procedure renders the seized 
evidence readily identifiable and the laboratory 
report relevant. l7 

The trial counsel should also show to a “reason­
able probability” that the seized evidence has not 
been tampered with or changed in any important 

A%respect. Every possibility of tampering, how- ,c‘ ‘ 

ever, need not be discounted.” Thus, the testi­
mony of the seizing MP or CID agent that the 
evidence was safeguarded and that it is in sub­
stantially the same condition, along with the pre­
sumption of regularity in the preparation of the 
chain of custody document, and the security pro­
cedures for handling evidence mandated in chap­
ter 4, AR 1955, should be sufficient to discount 
any tampering other than for laboratory test­
ing.lg If evidence of tampering exists or there 

United States v. Arispe, 12 M.J. 516 (N.M.C.M.R. 1981); 
United States v. Anderson, 12 M.J. 527 (N.M.C.M.R. 1981); 
United States v. Kupchik, 6 M.J. 766 (A.C.M.R. 1978).
’’United States v. Madela, 12 M.J. 118 (C.M.A. 1981) (date, 
time, and initials on bag containing evidence was readily 
indentifiable); United States v. Lewis, 11 M.J. 188 (C.M.A. 
1981) (white heroin packet was readily identifiable by initials 
on packet); United States v. Parker, 10 M.J. 415 (C.M.A. 
1981) (a bag seized with the initials “B.P.” was readily identi­
fiable); United States v. Fowler, 9 M.J. 149 (C.M.A. 1980) 
(brown camera bag with manicured marijuana was readily 
identifiable); United States v. Shy, 10 M.J. 682 (A.C.M.R. 
1980) (marking of “X”on paper heroin packet sufficient to 
sustain identifiability). 
la United States v. Ettleson, 13 M.J.348 (C.M.A. 1982); 
Courts, 9 M.J. at 291. T--­

l9 See supra note 14. 



are  significant breaks in the  chain of custody, 
trial counsel should remember that nothing fore­
closes the presenting of live testimony, with or 
without the chain of custody document, to prove 
the chain of custody. 

’ 111. Hearsay and Confrontation 

Once the relevance of a document is apparent 
or has been shown, trial counsel must then show 
that the document fits within an exception to the 
hearsay rule.” Although documentary evidence 
can fall within several hearsay exceptions,21 the 
two principal exceptions for documentary evi­
dence a re  Rule 803(8) for official records and 
Rule 803(6) for business records. The admissibil­
ity of laboratory reports is expressly provided 
for under e i ther  hearsay exception. The 
preferred method of introducing a laboratory re­
port would be under the official records excep 
tion because the presumption of their reliability 
is greater.= Also, as previously mentioned, un­
der the official records exception no live witness 
testimony or  authentication is required to show 
that the laboratory report was made by a person 
with official duties to make the report.= The ra­
tionale is the inconvenience of taking public offi­
cials away from their  duties when their  testi­
mony would add little to the trustworthiness and 
reliability of official records.= Another advan­
tage, as will be discussed later, is that copies of 
official records are not subject to best evidence 

2o The written contents of some documents, however, might 
not be hearsay. For example, a written letter containing a 
threat to kill someone would not be offered for the truth of 
the matter stated, but rather to show it was said. Likewise, 
the forged writing on a check would not be hearsay in an Ar­
ticle 123 prosecution for check forgery. 

For example, a document could be introduced under Mil. 
R. Evid 803(5) as a past recollection recorded of a testifying 
witness or under Mil. R. Evid. 803(24) as residual hearrray. 
However, trial counsel should avoid over-reliance upon Rule 
803(24), especially where the document fails to meet impor­
tant criteria under Rule 803(6) and 803(8). United States v. 
May, 18M.J. 839(N.M.C.M.R. 1984). 

4 Weinstein’s Evidence para. 803(8)[01]; McCormick on Ev­
idence 5315 (3d ed. 1984) [hereinafter cited as McCormick on 
Evidence]. 
23 4 Weinstein’s Evidence para 803[01]; McCormick on Evi­
dence 8 315. 

Id.  
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rule objection^.'^ After introducing the labora­
tory report, trial counsel should ask the judge to 
take judicial notice of the fact that Army crime 
laboratories are required by regulation to apply 
scientific methods to the identification of various 
substances.26 

Trial counsel must also be prepared to intro­
duce the laboratory report under the business 
record exception where the report is not admissi­
ble as an official record.m To introduce a labora­
tory report under Rule 803(6) as a business rec­
ord requires  t r ia l  counsel t o  present  live 
testimony to  lay the  proper foundation. This 
witness must testify that he is familiar with the 
activities conducted by the crime laboratory.= 
The witness must also s t a t e  tha t  the  regular 
business of the crime laboratory is t o  examine 
various substances and record their findings on 
the laboratory report. Again, the military judge 
can take  judicial notice of these  facts.29The 
witness must further testify that the laboratory 
report was prepared by qualified technicians “at 
or near the time” of testing, or “from information 
transmitted, by a person with knowledge ....’” 
The agent who seized the evidence may be able 
to  provide this  testimony. If he cannot, tr ial  
counsel should call the evidence custodian from 
the local CID office where the evidence is se­
cured. The evidence custodian can additionally 
testify that he or she mailed the evidence to the 

Id.;  Mil. R. Evid. 1005. 

a6 United States v. Chong, 8 M.J. 592 (A.C.M.R. 1979). Spe­
cifically, trial counsel should request judicial notice of Dept. 
of h y ,  Reg. No. 195-2, Criminal Investigations-Criminal 
Investigation Activities, para. 6-1 (6 May 1977) and U.S. 
Army Criminal Investigation Division Regulation No. 195-20. 
Criminal Investigation Laboratories, para. 3-6 (1 Apr. 1977). 

27 The laboratory report might not be admissible under Rule 
803(8) where it was not made or maintained in accordance 
with regulation or where it does not have a proper authenti­
cation. See generally United States v. Wetherbee, 10 M.J. 
304 (C.M.A. 1981); United States v. Jaramillio, 13 M.J. 782 
(A.C.M.R. 1982); United States v. Williams, 12 M.J .  894 
(A.C.M.R. 1982). See also supm note 15. These cases also 
stand for the proposition that the inadmissibility of a public 
record under Rule 803(8) does not generally foreclose its ad­
missibility under Rule 803(6). 

28 United States v. Porter, 12 M.J. 129 (C.M.A. 1981); United 
States v. Vietor, 10 M.J. 69 (C.M.A. 1980). 

Chow, 8 M.J. a t  694. 

8o Mil. R. Evid. 803(6). 
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crime laboratory and received it back from the 
laboratory accompanied by the  laboratory 
report.31 Thus the government can rely on the 
reply mail doctrine which presumes tha t  the  
sample sent off is the sample that was returned. 
This testimony will not only serve to  lay the 
foundation for admissibility under the business 
record exception, but will also effectively authen­
ticate the  laboratory report  under Rule 901. 
There is no requirement to call anyone from the 
crime laboratory either to authenticate it or to 
lay a foundation for the laboratory report as a 
business record.32 It should also be noted that 
the admissibility of the chain o f  custody docu­
ment will dispense with the requirement to use 
the reply mail doctrine. 

As noted earlier, a check’s relevance to  the 
prosecution of a worthless check case under Arti­
cle 123a, UCMJ, is apparent. Unlike laboratory 
reports, however, checks do not fi t  within the 
definition of official records.= Accordingly, trial 
counsel must rely on the business record excep­
tion of Rule 803(6).Many trial counsel, therefore, 
believe that they must present the live testimony 
of the custodian of the drawee bank where the 
check was dishonored to  prove the meaning of 
“insufficient funds” or similar bank stamps on the 
reverse side of the returned check. This belief 
rests upon the wording of Rule 803(6)which pro­
vides that the foundation for the admission of a 
document as a business record should be “shown 
by the testimony of the custodian or other quali­
fied witness.”34 This belief can create a serious 
witness problem, especially when the case is 
tried overseas and the drawee bank is located in 
the United States.  Fortunately, trial counsel 

31 5 Weinstein’s Evidence, para. 901(b)(4)[05]; see generally 
Vietor, 10 M.J. at 71; United States v. Cauley, 9 M.J.791 
(A.C.M.R.1980); United States v. McDonald, 32 C.M.R. 689 
(N.B.R. 1962). 

32 United States v. Porter, 12 M.J. at 132. 
33 A check does not qualify as a record made by “public office 
or agencies” and does not reflect “matters observed pursuant 
to a duty imposed by law.. ..” Mil. R. Evid. 803(8). 

See supra note 8. Many courts are increasingly recognizing 
that the evidentiary foundation for a business record may be 
provided by other documentary evidence, affidavits, admis­
sions, or circumstantial evidence and that a live qualified 
witness or  custodian i s  not always required. See 4 Weinstein’s 
Evidence para. 803(6)[03] and cases cited therein. 

7 
need not call the custodian from the bank to ad­
mit the check. 

Many of the bad checks will have been either 
cashed or given to buy something of value at the 
local PX or club. In the regular course of busi­
ness, they will be returned to one of these local 
facilities with the appropriate stamp of dishonor. 
The custodian from the local facility can then be 
called as a witness to testify that in the regular 
course of business as custodian of their local facil­
ity, the check was received back unpaid from the 
drawee bank through the mail or through regular 
banking channels. After this foundation is laid, 
trial counsel must then read Rule 803(6) in con­
junction with Rule 902(9) governing the  self­
authentication of commercial paper. Rule 902(9) 
allows self-authentication for “[c]ommercial pa­
per, signatures thereon, the documents relating 
thereto to the extent provided by general com­
mercial law.”35 The applicable section of the Uni­
form Commercial Code provides: 

The following are admissible as evidence 
and create a presumption of  dishonor and of 

P‘ 
any notice of dishonor therein shown: I I* * * *  
(b) the purported stamp or writing of the 

drawee, payor bank or presenting bank on 
the instrument or accompanying it stating 
that  acceptance or  payment has been re­
fused for reasons consistent with dis­
honor.36 

Trial counsel should then ask the military judge 
to take judicial notice of section 3-510(b) and that 
the drawee bank was located in a state where 
this law applied. Trial counsel can now invoke 
Rule 902(9). The trial procedure outlined above 
was sanctioned and recommended by the  Air 
Force Court of Military Review in United States 
v. 	Dean,” which held: 

[Tlhe checks, together with the  notation 
thereon, are admissible under Military 
Rules of Evidence 803(6)  as records of a 
regularly conducted activity. A bank is a 
business activity. Documents such a s  
checks are self-authenticating under Mili­

36 Mil. R. Evid. 902(9). 

“U.C.C. 0 3-51qb) (19V). 
” 13 M.J.676 (A.F.C.M.R. 1982). 

8 



t r y  Rule of Evidence 902(9) as commercial 
paper. Uniform Commercial Code, Section 
3-510(b) makes admissible evidence of dis­

. honor and notice of dishonor. The checks 
were properly before the court.38 

To bolster this foundation, trial counsel can ob­
tain an affidavit from the drawee bank custodian, 
who should certify that he or she is the custodian 
of the bank record, that the attached copy of the 
check i s  a true copy of the original check, that 
the check was presented for payment in the reg­
d a r  course of the bank’s business, that it was re­
turned unpaid due to insufficient funds in the ac­
cused’s account, and that, the lack of funds was so 
noted on the  check by the  s tamp “Insf.” This 
type  of affidavit was held admissible by the  
Court of Military Appeals in United States v. 

“ 8Glad~in .~’  

Id. at 679. Trial counsel should note that U.C.C. 0 3-510 
cannot be used to show that payment was refused because the 
check$ were stolen. United States v. Mattheks, 15 M.J. 622 
(N.M.C.M.R. 1982). 
as 34 C.M.R. 298 (C.M.A. 1964). Trial counsel have forgotten(”. 	 the useful rules under the old Manual for Court-Martial, 
United States, 1969 (Rev. ed.), paras. 1436(3) and 144c, 
[hereinafter cited as MCM, 19691 which specfically provided 
for the authentication and admissibility of bank entries. More­
over, there is nothing in Mil. R. Evid. 803, or the commen­
tary thereto, to suggest that the present rules of evidence 
were intended to change the practice of admitting affidavits 
from bank custodians. Indeed, these earlier rules can be 
carried over into present practice per the authority of Mil. R. 
Evid. 101(b)(2), and the commentary thereto. Since many 
tiial counsel have long discarded there old Manual, the perti­
nent sections are set out here. 

Authentication of banking entries. A business entry, 
’ or copy therof, of a business regularly but not necessa­

rily exclusively engaged in public banking activities 
may, if the entry relates to these activities, be authen­
ticated by a certificateor statement, signed under oath 
before a notary public by the person in charge of the 
business entry or his assistant, which in any form indi­
cates that the writing to which the certificate or state­
ment refers is the entry itself or a true copy therof (or 
an accurate “translation” of a machine, electronic, or 
coded entry), as the case may be, that the entry was 
made.as a memorandum or record in the regular course 
of the business and relates to its public banking activi­
ties, and that the signer is the person in charge of the 
entry or  his assistant, accompanied by a statement 
signed by the notary, under the seal of his office, which 
indicates that the certificate or statement was signed 
under oath before him. A certificate or statement thatf4> 
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The admission of %he above-described labora­
tory reports and worthless checks do not violate 
the accuskd’s sixth amendment right to confront 
and cross-examine the  accusers. The military 
courts have consistently held that  the accused 
must demonstrate how cross-examination would 
be beneficial to his or-her case before the govern­
ment can be compelled to  produce the  out-of­
court de~larant.~’As a result, the trial counsel 

after diligent search no record or entry of a specified 
tenor was found to exist in certain entries of this kind 
(see l43a(2) (h)) also may be authenticated by an ac­
companying statement signed by a notary public, un­
der the seal of his office, which indicates that the cer­
tificate or statement was signed under oath before 
him. When a certificate or statement of either of these 
two types is notarized as provided above, it may be 
inferred that a person who has signed it as the person 
in charge of the business entry or entries referred to 
therein, or as his assistant, in fact occupies that status. 

MCM; 1969, para 143b(3). 
’ Also, it is not necessary that a bushess entry be au- ‘ 

thenticated by t h e  person who made i t  o r  t h a t  a n  
authenticating witness have personal knowledge that 
the entry was correct. Thus, if the holder of a check, 
draft, or other order for the payment of money upon a 
bank or other depository, or a person or organization 
acting on behalf of the holder, presents the instrument 
through regular banking channels for payment, collec­
tion, or deposit and the instrument is returned to the 
holder or his agent purportedly through regular bank­
ing channels with a notation in the form of a stamp, 
ticket, or other writing either on the instrument itself 
or accompanying it, purportedly made by the drawee 
or presenting bank or other depository or clearing­
house, indicating the payment of the instrument has 
been refused by the drawee because of insufficient 
funds of the maker or drawer in the drawee’s posses­
sion or control or for other reasons, proof of the above 
facts will support an inference of the authenticity of 
the notation as having been made as a memorandum or 
record in the regular course of a banking business. The 
notation if thus authenticated, is admissible under the 
business entry exception to the hearsay rule as evi­
dence that payment of the instrument was refused by 
the drawee for the reasons indicated in the notation, 
and this is so whether or not a similar notation also 
made a s  a memorandum or record was kept in the 
drawee or  presenting bank or other  depository or 
clearinghouse. See also 143b(3)regarding the authenti­
cation of banking entries. 

MCM 1969, para 144c. See aZso United States v. Baugh, 33 
C.M.R.913, 921 (A.F.B.R. 1963). 
4o Concerning the right to cross-examine the lab chemist, see 
United States v. Vietor, 10 M.J. 69 (C.M.A. 1980); United 
States v. Davis, 14 M.J. 847 (A.C.M.R. 1982); United States 
v. Foust ,  14 M.J. 830 (A.C.M.R. 1982), aff d on other 
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does not have the  burden of demonstrating 
unavailability or that defense cross-examination 
would be pointless and frivolous.41This approach 
i s  consistent with federal42and state43court  
practice and the  Supreme Court’s decision in 
Ohio v.Roberts.44For these reasons, trial coun­
sel  shopld be able to  avoid the  expense of 

g r o u n d s ,  17 M.J. 85 (C.M.A. 1983). Concerning the right to 
cross-examine the bank custodian. See United States v. 
States v. Gladwin, 34 C.M.R. a t  214. 
41 Id .  
“United States v. Parker 749 F.2d 628 (11th Cir. 1984); 
United States v. Mendel 746 F.2d 155 (2d Cir. 1984); United 
States v. Coleman, 631 F.2d 908 (D.C. Cir. 1980); United 
States-v. King, 613 F.2d 670, 673 (6th Cir. 1980); United 
States v. Orozco, 590 F.2d 789 (9th Cir. 1979); United States 
v. Frattini, 501 F.2d 1234 (2d Cir. 1974); but cJ United States 
v. Oates, 560 F.2d 45 (2d Cir 1977) (case distinguishable as 
not being decided under the confrontation clause, but rather 
as being decided under Fed. R. Evid. 803(8)(B)and 803(8)(C), 
which, unlike the Mil.R. Evids., make no express provision 
for admissibility of lab reports). 

Howard v. United States, 473 A.2d 835 (D.C. 1984); Nep­
tune v. State 679 S.W.2d. 168 (Tex. Crim. App. 1984); State 
v. Groom, 359 N.W. 2d 901 (S.D. 1984);State v. Hinz, 360 N. 
W.2d 56 (Wis. Ct. App. 1984); but cJ Moon v. State, 478 A.2d 
695 (Md 1984); Llewellyn v. State, 630S.W. 2d 555 (Ark. Ct. 
App. 1982). The latter two state court decisions can be distin­
guished in that the laboratory technician did not have to be 
brought any great distance, whereas this is not generally so 
in the  military. In Moon the  chemist was actually in the 
courtroom but the defense was not allowed cross-examination 
and the  laboratory report  contained discrepancies. I n  
Llewellyn, the case was decided upon state evidentiary rules 
modeled after the federal rules. 

448 U.S. 56 (1980). Although the Court held that when a 
hearsay declarant is not present the confrontation clause nor­
mally requires a dual showing of unavailability and adequate 
“indicia of reliability,” the Court did make an exception to the 
unavailabiltiy requirement in footnote 7 by stating, “A dem­
onstration of unavailability, however, is not always required. 
In Dzctton v. Evans, 400 U.S. 74 (1970) ... for example, the 
Court found the utility of trial confrontation so remote that it 
did not require the prosecution to produce a seemingly avail­
able witness.” 448 U.S. at 65 n.7 (citation omitted). The 
Court also noted that reliability of hearsay can be “inferred 
without more in a case where the evidence falls within a 
h l y  rooted hearsay exception.” 448 U.S. a t  66. Clearly, the 
business record and the official record exceptions are two of 
the most M y  rooted and reliable hearsay exceptions. See 
generally McCormick on Evidence 99  305, 316 (1984). More­
over, both Mil. R. Evid. 803(6) and (8) seem to protect the ac­
cused’s confrontation rights by providing that the record 
should be excluded when “sources of information or other cir­
cumstances indicate lack of trustworthiness.” 

bringing distant bank custodians and lab chem­
ists to the ~ourt-martial.~‘ 

IV.Authentication and the 
Best Evidence Rule 

As noted earlier, an advantage of introducing a 
laboratory report as an official record is that, un­
like a business record, no live witness testimony 
is required for authentication. Indeed, authenti­
cation under Rule 901 usually does require live 
testimony to show that the matter in question is 
what its proponent claims. Rule 902(4a) provides 
that extrinsic evidence of authenticity is not re­
quired for official records as long as the record is 
accompanied by an “attesting certificate” signed 
by the official ~ u s t o d i a n . ~ ~The analysis to Rule 
902(4a) defines an attesting certificate as: 

[A] certificate or statement, signed by the 

custodian of the record or the deputy or as­

sistant of the custodian, which in any form 

indicates that the writing to which the cer­

tificate or statement refers is a true copy of 

the record or an accurate ‘translation’. .., 

and the signer of the certificate or statment r-­

is acting in an official capacity as the person 

having custody of the record or as the dep­

uty or assistant thereof.47 


Based upon this definition of an attesting certif­
cate, trial counsel must ensure that the person 
signing the certificate is actually the custodian, 
as identified on the certificate. For example, in 
United States v. Jararni l l i~ ,~~an attesting certif­
icate to a personnel record contained the signa­
ture block of a captain who was identified in the 
certificate as the official custodian. This attesting 
certificate, however, was signed by a warrant of­
ficer for the captain. The court held the record 
inadmissible because there was no showing of the 
warrant officer’s identity or the capacity in which 
he signed. 

Trial counsel should be aware that the showing necessary 

to compel production of the hearsay declarant appears to be 

slight. See United States v. Davis, 14 M.J. 847(A.C.M.R. 

1982). 

46 Mil. R. Evid. 902(4a).

‘’Manual For Courts-Martial, United States, 1984 [herein­

after cited as MCM, 19841, Mil.R. Evid. 902 analysis, a t  

A.22-49. r“ 


13 M.J.782 (A.C.M.R. 1982). 


l 
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Nonetheless, once the attesting certificate is 
signed by the properly identified custodian, his 
signature is presumed genuine absent evidence 
to the ~ont rary .~ 'In the attesting certificate, the 
custodian must then certify that he is the official 
custodian of the attached record, that he main­
tains custody of its in accordance with Army reg­
ulation, and that the attached record is a true 
and exact copy of the one in his custody. 

Under Rule 1005, the copy of the laboratory 
report is admissible as an official record without 
regard to the best evidence rule. On the other 
hand, copies of checks offered as business rec­
ords are susceptible to defense objection under 
Rules 1002, 1003 and 1004. However, a best evi­
dence rule objection should pose no problem for 
trial counsel because "a duplicate is admissible to 
the same extent as an original.. . ."SO Regarding 
the authenticity of checks, as discussed earlier in 
this article, Rule 902(9) provides for the self­
authentication of commercial paper. As to the au­
thentication of other types of documents, Rule 
901 provides several methods of authentication 
for situations where a document is not self­
authenticating under Rule 902. Finally, concern­
ing these other types of documents, the best evi­
dence rule will be a problem only when t r ia l  
counsel try to prove their contents without the 
original or duplicate. For these rare situations, 
trial counsel can still introduce the document if 
one of the various requirements of Rule 1004 or 
Rule 1005 can be met. 

V. Trial Counsel Checklists6' 
To introduce a laboratory report  of illegal 

drugs, trial counsel must call the person who 
seized the drugs. Assuming this person can also 
testify about the matters listed below, trial coun­
sel may not need additional witnesses to prove ei­
ther the chain of custody or the identity of the 
drug seized. 

1. An explanation of the facts and circum­
stances surrounding the seizure of the  

''Mem, 1984, Mil. R. Evid. 902 analysis, at A22-49. 
Mil. R. Evid. 1003. 

61 For outstanding practical guides for converting these prin­
ciples into concrete questions see E. Imwinkelreid, Evidenti­
ary Foundations (1980);Dep't of Army, Pamphlet No. 27-10, 
Military Justice Handbook, paras. 4-25 thru 4-33 (Oct. 1982). 

r' 
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drugs (trial counsel must be prepared to ar­
gue that any search or seizure was lawful). 
2. An identification of the accused as the 
source of the seized drug. 
3. An explanation of the procedures under 
AR 195-5 for marking and sealing the sus­
pected drugs and the fact that these proce­
dures were followed. 
4. 	An explanation of the procedures re­
quired under AR 195-5 for preparing labo­
ratory requests and that these procedures 
were followed. 
5. An explanation of how the physical evi­
dence is required to  be stored and 
safeguarded. 
6. An explanation of how the evidence and 
laboratory request were sent  to  and re­
turned from the laboratory accompanied by 
the laboratory report. 
7 ,  An explanation of his or her familiarity 
with the crime laboratory and of its official 
mission in identifying suspected drugs 
through scientific methods (the judge will 
also take judicial notice of this fact). 
8. Proof of relevance of  laboratory report 
through 

(a) chain of custody by, 
(i) an explanation of the procedures un­

der AR 195-5 for initiating the chain of 
custody document and the fact that these 
procedures were followed in this case, 
and 

(ii) an identification of the chain of cus­
tody document through the signature of 
the witness, and 

(iii) a matching of the numbers on the 
chain of custody document with the num­
bers on the physical evidence, and 

(iv) an identification of the laboratory 
report through the matching of numbers 
from the physical evidence and the chain 
o f  custody document, or 
(b) through the readily identifiable nature 

of the drug by 
(i) the identification of the time, date, 

and initials of the seizing agent on the 
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sealed evidence bag plus any o ther  
unique or  general characteristics of the 
evidence, and 

(ii) the matching of the numbers on the 
physical evidence with the laboratory re­
port, and 

(iii) the same appearance of the evi­
dence in court as when it was seized ex­
cept for laboratory testing, or 

(c) both (a) and (b). 
If the witness who seized the evidence cannot 

testify to all these facts, trial counsel must call 
other witnesses who can. Once these facts are  
shown, the military judge should take judicial no­
tice of all pertinent regulations and admit the 
chain of custody document and the laboratory re­
ports m properly authenticated official records. 
In offering the chain of custody document, the ac­
cused’s signature as the source of the drug may 
have to be masked from the document as a viola­
tion of Article 31,UCMJ.62 Other adverse infor­
mation may have to be masked as well.s3 

In following this checklist, trial counsel should 
not forget other methods to prove the identity of 
a suspected drug. Field tests, recognition by 
sight or smell of an experienced person, and ad­
missions of the accused, may be sufficient evi­
dence to prove identity even without the labora­
tory report.64 

To introduce a worthless check in a prosecu­
tion under Article 123a, UCMJ,tr ial  counsel 
should call as a witness the person to whom the 
check was personally presented andfor t he  
custodian of the local PX, club, or bank where 

62 United States v. Jones, 46 C.M.R. 469 (A.C.M.R. 1972); 
United States v. Mathews, 44 C.M.R. 492 (A.C.M.R. 1971). 
63 Hearsay within hearsay is admissible under Rule 805 if 
each hearsay statement is admissible. However, inadmissible 
hearsay i s  not admissible merely becairse i t  i6 contained on a 
business or official record. United States v. McKinley, 15 
M.J. 731 (N.M.C.M.R. 1982). For example, a medical record 
containing a description of an assault victim’s injuries would 
be admissible, but a statement by the victim that the accused 
was the one who assaulted him would not be admissible to the 
extent that it was not necessary for treatment. See State v. 
Mason, 644 P.2d 710 (Wash. Ct. App. 1982) (statement of the 
source of venereal disease contained in medical record not 
necessary for treatment). 
54 United States v. Tyler, 17 M.J. 381 (C.M.A. 1984). 

r 
the check was cashed, given to buy something of 
value, or given to pay a debt. As an example; the 
following points should be made in the common 
situation where the accused cashes his own per­
sonal check at  a local post banking facility and 
the check i s  returned from a distant drawee bank 
due to insufficient funds in the accused’s account: 

1. Identify the witness as the person who 
cashed the worthless check. 

a. “I was a bank teller a t  the American 
Express bank located on post on the day in 
question,” and 

b. “I recognize Prosecution Exhibit #1 
for identification (worthless check) because 
my bank teller stamp appears on the exhibit 
and indicates that I was the one who cashed 
the check” 
2. Identify the accused as the person who 
cashed the worthless check. 

a. The person who cashed the check may 
identify the accused as the one to whom the 
money was given, andfor 

b. The trial counsel may present lay or 
expert handwriting testimony or  reports 
identifying the accused’s signature on the 
front  and back of t he  check as being 
genuine. 
3. Explain how, in the reguIar course of the 
banking business and in its regular practice, 
the bank sent the check through regular 
banking channels to  the drawee bank for 
payment. 
4. Explain how, in the regular course of the 
banking business, the check was received 
back from the d ra i ee  bank unpaid. 
5. Request that the judge take judicial no­
tice of U.C.C. section 3-510, and that ,this 
section is the controlling law in the s ta te  
where the drawee bank is located. This ju- 5 

dicial notice will now permit the invocation 
of the self-authentication provisions of Rule 
902(a) for commercial paper. 
6. Introduce the accused‘s checks and bank 
statements by notarized affidavits from the 
drawee bank custodian certifyiqg: 

a. that he or she is the custodian of the 
attached check andfor bank statement; 
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b. that the attached check and/or bank 
statement is a true and exact copy of the 
original maintained by the bank; and 

c. that 
(i) in the regular course of the banking 
business the attached check was pre­
sented for payment and dishonored due 
to  lack of sufficient funds in t h e  ac­
count, and the check was returned to 
the holder through regular banking 
channels with the annotation “Insf,” 
and that all of the above represented 
the regular practice of the bank; or 
(ii) in the regular course o f  the banking 
business the attached statements re­
flecting the status of the accused’s ac­
count were made and maintained by 
the bank and that it was the regular 
practice of the bank to make and main­
tain these statements. 

7. Offer into evidence the checks, bank 
statements, and affidavits from the drawee 
bank custodian. 
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In prosecuting a bad check case under Article 
123a, trial counsel must remember to prove that 
the accused knew at the time of the cashing of  
the check that there would not be sufficient funds 
available to pay upon presentment. Trial counsel 
can prove this knowledge and intent to defraud 
through the introduction of evidence that the ac­
cused was given writ ten or oral notice of dis­
honor due to tinsufficient funds and failed to pay 
the holder of the check within five days. Once 
this i s  proven, a statutory presumption arises 
that the accused had the requisite intent to de­
fraud or deceive,% and the Government will have 
presented a prima facie case. 

VI. Conclusion 
Trial counsel’s effective use of the Military 

Rules of Evidence in introducing documentary 
evidence can save the Government much time 
and expense in prosecuting many types of rou­
tine cases involving drugs, bad checks, and unau­
thorized absences. 

66 MCM, 1984, Part IV,para. 49c(17). 

Reader Note 
[NOTE: Chief Warrant Offzer Lany K .  Nelson 
i s  an Examiner of Questioned Documents and 
Division Chief of the Questioned Document Divi­
s ion ,  U . S .  A r m y  Cr imina l  Inves t iga t ion 
Labmatmy-Europe, Frankfurt, West Germany. 
He holds a Bachelor of Science Degree and is a 
graduate of the US.Army Criminal Investiga­
tion Command‘s two year course of instruction 
in  questioned document examination. CWS Nel­
son is affiliated with the American Academy of 
Forensic Sciences and the Southwestern Associa­
tion of Forensic Document Examiners and has 
testified as an expert witness in  the field of docu­
ment examination in courts of all the U S .  mili­
t a r y  services ,  the C a n a d i a n  forces ,  and in 
United States district cour ts .  He provides the fol­
lowing letter to trial counsel advising them how 
to more effectively use the expert testimony of 
questioned document examiners.I 

Over the last several  years  I have had the 
pleasure of dealing with a number of trial coun­
sel, of all the United States military services, in 
preparation for presenting testimony in court. 

With very few exceptions I have found that they 
are  not experienced in handling examiners of 
questioned documents as expert witnesses. In 
most cases they have provided this information 
“up front” and have asked for advice in preparing 
for the presentation of my testimony. As a result 
of our skull sessions I have concluded that we, 
the Army’s document examiners, have been re­
miss in providing the Army’s trial and defense 
attorneys with sufficient information concerning 
the potential value of our testimony and the labo­
ratory report that is the written product of our 
work. 

The first problem the attorney encounters in 
dealing with a document examiner i s  the examin­
er‘s report. All too often counsel finds it clouded 
with phrases like “probably wrote” and “limited 
indications did not write.”Contrary to popular 
belief, these phrases are  not posted on a dar t  
board in a back room of the laboratory and se­
lected by the accuracy of the throw. They have 
fairly standard definitions within the Army crime 
laboratories that afford them sometimes critical 
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value as evidence in court. The key is to under­
stand what they mean. Allow me to offer some 
definitions, in order, on a scale from positive 
identification to positive elimination. 

“Smith wrote the questioned .. . .” is a positive 
identification. In  the  opinion of the examiner 
there is no possible way the questioned writing 
could have been produced by anyone in the world 
but Smith. 

“Smith probably wrote the questioned ....”is 
a phrase used when the agreement between the 
writing of Smith and the questioned writing is so 
great that the examiner is virtually certain Smith 
i s  the writer, but there are one or more technical 
problems that prevent the examiner from ruling 
out, a t  least as academic possibility, that some­
where in the world there is another person skill­
ful enough to  have produced t h e  questioned 
writing. 

“There a re  s t rong indications Smith wrote 
.. ..”is phraseology used when there is  consider­
able agreement between the questioned writing 
and the known writing of Smith. The agreement 
is such that there  is only a remote possibility 
these similarities are coincidental or contrived by 
someone other than Smith. 

“There a re  limited indications Smith wrote 
.. ..” means the similarities between the ques­
tioned writing and the known writing of Smith 
are greater than would normally be expected to 
occur as a mere coincidence. 

“Smith can neither be identified nor eliminated 
as the author of ....”means simply that the ex­
aminer has no real conclusion. He’s saying “I 
don’t know” in formal language. 

“There are limited indications Smith did not 
write ....” is used when there are no significant 
similarities between the questioned and known 
writings and there are some significant differ­
ences tha t  make it unlikely Smith wrote  the  
questioned entries. 

“There are strong indications Smith did not 
write ... .” is used when the differences between 
the questioned and known writings are such that 
there  is only a remote possibility Smith could 
have altered his handwriting to such an extent as 
to enable him to produce the questioned writing. 

“Smith probably did not write ....”means i t  i s  
virtually certain Smith did not write the ques­
tioned entries, but there are one or more techni­
cal problems that prevent the examiner from con­
cluding there is no possible way Smith could have 
been the writer. 

“Smith did not wri te  .. . .” is a positive 
elimination. 

Less than positive conclusions in questioned 
document laboratory reports are the subject of 
considerable debate among investigators and at­
torneys. They are used because the examiner 
cannot always be positive. The success of a hand­
writing comparison can be affected by a wide va­
riety of factors. First, there is natural variation 
in handwriting. No person can write any entry 
exactly the same way twice. Not all questioned 
writing contains enough individual characteristics 
to allow for a positive identification. A person’s 
initials are a good example of this. The quality of 
the writing, and thus its reliability for compari­
son purposes,  may be affected by emotional 
stress, fear, illness, the writing conditions, at­
tempts by the writer to alter his writing to avoid 
identification, or attempts to trace or  simulate 
someone else’s writing. 

Because of all the vm’ables involved, there are 
times when it is just not possible to be positive. 
The theory behind less than positive conclusions 
is that it is better to assess the probabilities and 
offer a conclusion based on that assessment than 
to  limit t h e  lab repor t s  t o  “wrote,” “did not 
wri te ,”  and “can nei ther  be identified nor 
eliminated.’B 

Nobody should be convicted solely on the basis 
of a laboratory report that says there are indica­
tions he wrote something, but evidence of this 
nature can be of critical importance when used in 
conjunction with other direct or circumstantial 
evidence. Army document examiners probably 
testify more often to less than positive conclu­
sions than they do to positive ones. There are 
methods of using this evidence that are more ef­
fective than others. 

One of the advantages of document examina­
tion is that the evidence is “visible.” We all ex­
amine handwriting in our daily lives. Document 
examiners are  just  more systematic and thor-
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ough and bring an extensive background to  the 
examination process. 

Effective testimony allows the examiner to ex­
plain the examination process, educate the court 
members in some aspects of the act of writing, 
and actually show the members the characteris­
tics of the writing in evidence that led to the con­
clusions rendered. This last step is the most im­
portant phase of the testimony. It is best handled 
using charts, slides or some other enlarged re­
production that atlows the witness to point out 
and comment on similarities, differences, and 
other aspects of the writings involved. Based on 
the testimony, and their own eyes and common 
sense, the members can then arrive at  their own 
conclusions regarding the evidence. 

The preparation of charts and slides i s  nor­
mally done by the examiner in the laboratory and 
requires that the evidence be returned to the lab­
oratory with sufficient time for preparation prior 
to trial. It is this time constraint that sometimes 
results in the presentation of testimony without 
these aids. 

Under  ideal conditions, t he  t r ia l  a t to rney  
should contact the examiner by telephone in the 
earliest stages of trial preparation. Arrangement 
for the return of the evidence to the laboratory 
can be made at that time. In addition, the attor­
ney may find out other useful bits of information. 
First ,  he or  she should ask for the examiner’s 
definition of the phraseology used in the report. 
The answer will be essentially the same as those 
you have already read, but the definition will be 
in the words the examiner will use as a witness. 
The attorney may also find that the examiner re­
calls a certain problem with the particular case 
that may have been overcome had then case in­
vestigator done something more o r  something 
different. Information of this type is routinely 
communicated to the investigator by phone or in 
informal notes returned with the lab report. The 
investigator may not have actually received the 
note or he may have considered the information 
irrelevant at the time. Since the examiner rarely 
knows all the  circumstances of a given case, 
there is some hesitation to clutter up a labora­
tory report with information that may serve no 
purpose except to confuse the reader. 
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The attorney may also find that problems en­
countered by the  examiner in his analysis are 
themselves of indirect value. Depending on the 
circumstances, the examiner‘s report may have 
mentioned “unnaturalness,” “distortion,” o r  
“characteristics frequently associated with dis­
guised writings” that were observed in the hand­
writing exemplars provided to the investigator 
by the accused. Identification of handwriting de­
pends a great deal on the naturalness of the writ­
ings compared. The willingness of the accused to 
provide natural writing for comparison has be­
come a hot issue in more than a few trials. 

Document examiners generally try to answer 
the questions posed on the Iaboratory examina­
tion request  submitted by t h e  investigator.  
Sometimes i t  turns out that  there should have 
been more examinations requested or that the is­
sues have changed so that the questions posed 
should have been different. By discussing the 
case with the examiner the  attorney may find 
there is more potential evidence waiting to  be 
discovered. It can be disheartening to find at the 
beginning of the trial that a seemingly insignifi­
cant document is a critical issue in the case and 
has not been linked to the accused or examined 
to establish the nature of its spuriousness. 

Examiners of questioned documents are also 
capable of performing a wide variety of “non­
handwriting” examinations. A discussion of the 
nature of the documentary evidence with the ex­
aminer may reveal other examinations that could 
be performed to establish or refute facts or cir­
cumstances put forth in the statements of the ac­
cused or witness. For example, microscopic ex­
aminations of a questioned document may clearly 
establish that the signature on one side of the 
document was written before, or  after,  o ther  
entries were written or typed on the other side. 
Examination of an altered, or even obliterated, 
entry by video spectral analysis may conclusively 
establish its original text. 

Most Army document examiners have testified 
a number of times. They all have lists of ques­
tions to facilitate their acceptance by the court as 
an expert witness. Usually they will also prepare 
a list of questions for direct examination to en­
sure the development of background information 
for the court and complete coverage of pertinent 
technical issues. 
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Pretrial conferences with defense counsel are 
also important. Laboratory examiners go to  
great lengths to maintain a position as an impar­
tial technician. An important part of this effort is 
a candid pretrial interview with the opposing 
counsel. Sometimes both sides of an issue can 
gain something from the examiner’s testimony. 
The court is best informed when all aspects of 
the examiner’s findings a re  presented and ex­
plained. These pretrial conferences often lead to 

stipulations and agreements that  simplify and 
shorten the trial. 

The presentation of thorough and effective ex­
pert testimony is of no less importance to the ex­
aminer than the examination itself. Thorough 
preparation by the examinar and the opposing at­
torney is the key to ensuring that the court has a 
complete understanding of the technical evidence 
and is best prepared to  arrive a t  an informed 
opinion of its value and relevance. 

Legal Assistance Items 

Legal Assistance Branch, Administrative & Civil Law Division, TJAGSA 


Assumable Real Estate Loans 
Legal assistance officers may be asked 

whether, and under what circumstances, a due­
on-sale clause in a mortgage may be enforced. 
The following information answers that question 
and was extracted from a thesis by Captain Jack 
McGehee entitled, “Due-on-saleClause, A Pub­
lic Policy Necessity.” 

Lenders of real estate loans prevent loan as­
sumptions by including a due-on-sale clause in 
mortgages. A typical clause reads: “In the event 
borrower sells, transfers, or  otherwise encum­
bers the mortgaged premises without first ob­
taining consent of the lender, lender shall have 
the option to  declare the entire indebtedness 
hereby secured due and payable.” The clause has 
a tremendous financial impact on homeowners, 
and has often been activated by lenders under 
situations not anticipated by homeowners. 

While individual home buyers and sellers usu­
ally favor assumability, lenders generally try to 
trigger due-on-sale clauses to rid their portfolio 
of below market-rate loans. In some cases their 
tactics have been unfair. For example, in addi­
tion to a “sale” situation, the due-on-sale clause 
language supports calling loans due whenever a 
homeowner finances a swimming pool, buys an 
oven using a chargecard (giving a purchase­
money-security interest in the oven, which soon 
becomes a fixture encumbering the property), 
transfers the home to a spouse after death or di­
vorce, or  transfers the home t o  a tenant after 
converting the property into a rental unit. 

Until recently, these events  were used by 
lenders to trigger the due-on-sale clause. Home­

owners responded by arguing principles such as 
restraint on alienation and unconscionability of 
contracts to preserve assumability of their loans. 
S ta tes  differ in whether  they disallowed the  
clause in its entirety, allowed automatic enforce­
ment under the clause, or required the lender to 
f i rs t  show impairment t o  security o r  lack of 
credit-worthiness of the transferee. 

The Gam-St. Germain Depository Institution 
Act of 1982, 12 U.S.C. 01701j-3 (1982), will re­
solve most due-on-sale issues. First, the  Act 
preempts states from prohibiting the enforce­
ment of due-on-sale clauses used in connection 
with real property Ioans made after 15 October 
1982, and in prior loans except for loans made 
during a window period. The Act encourages 
lenders to permit assumptions of real property 
loans at the existing contract rate or a t  a rate 
which is a t  or  below the  average between the 
contract and market rates. Although due-on-sale 
clauses will generally be enforceable in the fu­
ture, the Act does provide some protection for 
homeowners. Lenders may not use the events 
described above (Le . ,  purchase money security 
interest, death, divorce, lease agreements) to  
trigger enforcement of the clause. 

A window period was established making this 
law inapplicable until 15 October 1985 to pre-15 
October 1982 loans if two conditions are  met. 
First, the contract must have been made a t  a 
time when s t a t e  law prohibited due-on-sale 
clauses. Second, the contract must have been 
made prior to 15 October 1982. If these condi­
tions a re  met,  s ta te  law may permissibly pre­
clude enforcement of due-on-sale clauses, unless 
the transferee fails to  meet customary credit 
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standards. But lenders in window-period states 
may freely enforce the clause after 15 October 
1985 and earlier if their  s ta te  law changes 
permiitting enforcement earlier. As previously 
stated, due-on-sale clauses in loans made after 15 
October 1982 will always be enforceable under 
the Act. 

Since the Qarn Act, the important issue con­
cerning pre-15 October 1982 loans is whether a 
certain state is included in the window period ex­
ception. If not, due-on-sale issues a re  fairly 
straight-forward. But because state case law is 
sometimes difficult to interpret, window period 
states are likewise difficult to identify. In the fi­
nal analysis, each state's highest court must de­
termine whether it falls within the window pe­
riod. A listing of t h e  s ta tes  believed to  be 
included in the dindow period may be obtained 
by writing the Legal Assistance Branch, The 
Judge Advocate General's School, U.S. Army, 
Charlottesville, Virginia 22903-1781. 

Unless one of the narrow exceptiotls applies, 
after 15October 1985, homeowners willno longer 
have an enforceable right to assume loans con­
taining due-on-sale clauses. As the Supreme 
Court noted in Fidelity Federal Savings & Loan 
Ass'n. v. De La Questa, 458 U.S. 141, 146 (1982) 
(quoting 41 Fed. Reg. 6283, 6285 (1976)), al­
lowirlg states.to prohibit the free enforcement of 
the due-on-sale clause would "benefit only a lim­
ited number of home sellers, but generally will 
cause economic hardship to the majority of home 
buyers and potential home buyers." 

I Tax News 

Terrorist OT Military Action 

Legal assistance officers who frequently are 
called upon to counsel survivors of deceased serv­
ice members should be aware of I.R.C. P 692(c) 
which forgives income tax liability of service 
members and civilian employees of the United 
States who die as a result of wounds or,injuries 
received outside the United States in a terrorist 
or military action. The following is a rephnt of 
the text of a letter of understanding signed by 
the Internal Revenue Service and Department of 
Defense which implements this section of the 
Coder 
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LETTER OF UNDERSTANDING 

SUBTECT: 
Letter of Understanding between the De­
partment of State; the Department of De­
fense, and the Internal Revenue Service 
Dealing with Both Civilian Employees an 
Military Members of the United States Who 
Die as a Result of a Terroristic or Military 
Action against the United States 

Purpose: This L e t t e r  of Understanding 
outlines the necessary actions required by the 
Department of State,  the Department of De­
fense, and the Internal Revenue Service for the 
proper processing of tax returns for civilian em­
ployees and military members of the United 
States who die as a result of a terroristic or mili­
tary action against the United States. 

Background: The Tax Reform Act of 1984 
added section 692(c) t o  Public Law 98-259 Inter­
nal Revenue Code, Section 692(c) provides spe­
cial Federal Income Tax rules in the ease of a 
military member or civilian employee of the  
United States who dies as a result of wounds or 
injuries received outside the United States in a 
terroristic or military action. In these cases, no 
income tax will apply with respect to such indi­
viduals for the year of death or for an earlier 
year beginning with the last taxable year ending 
before the taxable year in which the wounds or 
injuries were incurred. ,These provisions apply to 
all taxable years of individuals dying after No­
vember 17, 1978, as a result of wounds or inju­
ries incurred after that date. 

Taxpayer Responsibilities: The individual 
must have been a civilian employee or military 
member both at the time of the injury and at the 
time of death. A tax return should be filed by the 
beneficiary or the estate of the deceased individ­
ual for the year of the death. For joint returns 
for which the surviving spouse has taxable in­
come, an allocation of tax between the spouses 
must be made. If the surviving spouse or other 
person filing the joint return is unable to deter­
mine the proper allocation, a statement of all in­
come and deductions allocable to  each spouse 
should be attached to the tax return. The Inter­
nal Revenue Service will make the proper alloca­
tion. All returns must be accompanied by Forms 
W-2, Wage and Tax Statement. 
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In the case of any civilian employee or  military 
member for whom a United States individual in­
come tax return has already been filed (for exam­
ple, in the case of a year for which a return was 
filed before enactment of the Act), claims for re­
funds should be made by filing Form 1040X, 
Amended U.S. Individual Income Tax Return, 
with the Internal Revenue Service. Separate 
Forms 1040X should be filed for each year  in 
question. Returns and claims for refunds should 
be identified by writing KZTA on the top of page 
one of the return or claim for refund and should 
be filed at the Internal Revenue Service Center, 
P.O. Box 267, Covington, Kentucky 41019. 

The Internal Revenue Service has designated 
representatives in its district offices who will an­
swer tax questions and assist in preparing origi­
nal and amended returns for individuals covered 
by the new law. 

All returns and claims for refunds must be ac­
companied by the following documents: (1) IRS 
Form 1310, Statement of Person Claiming Re­
fund Due a Deceased Taxpayer; and (2) a certifi­
cation from the Department of Defense or the 
Department of State that the death was a result 
of a terrorist ic or  military action outside the  
United States. 

CertificationNeeds: The Department of De­
fense will provide certification for military mem­
bers or  DoD civilian employees on DoD-Form 
1300. In the case of civilian employees of all other 
agencies, certification must be made in the form 
of a letter signed by the Director General of the 
Foreign Service, U.S. Department of State, or 
hisher delegate. In either case, the certification 
must include the name and social security num­
ber of the individual, the date of the injury, the 
date of death, and a statement that the individual 
died as a result of a military or terroristic action 
outside the United States and was an employee 
at the date of injury and at  the date of death to 
enable the Internal Revenue Service to  curtail 
Collection and Examination actions against the 
decedents. The Department of Defense and the 
Department of State should notify the Internal 
Revenue Service as soon as a determination has 
been made that a decedent died as a result of a 
terroristic or military action against the United 
States. This notifcation should be made to the 
Internal Revenue Service, National Office, Tax­

r 
payer  Service Division, KITA Coordinator, 
Washington, D.C. phone (202) 566-4550. 

Dependency Exemption 
The Tax Reform Act of 1984 modified 1.R.C 

0 152(e) to grant the dependency exemption for a 
child of divorced or separated parents in all cases 
to the custodial spouse unless that spouse specifi­
cally waives the right to the exemption in writ­
ing. The IRS has now developed Form 8332 on 
which such a waiver may be made. The form, en­
titled “Release of Claim to Exemption for Child 
of Divorced or Separated Parent,’’ is to be at­
tached to  the  income t ax  r e tu rn  of the  non­
custodial spouse when he or she is claiming the 
dependency exemption. The waiver can be made 
permanently or annually. Legal assistance offices 
may obtain copies of the form from District IRS 
offices. Legal assistance officers representing the 
noncustodial spouse should consider having this 
form executed with the separation agreement in 
cases where the custodial spouse agrees to make 
a permanent waiver, and expressly providing for 
such waivers in the separation agreement. /-. 

Interest Rates 
The elation by home sellers and the stock mar­

ket over recent drops in interest rates will be 
shared by those who are delinquent in their fed­
eral taxes.  The in te res t  r a t e  charged on 
underpayment of federal income tax  dropped 
from 13% to 11% on 1 July 1985. 

New Consumer Protection Regulation on 
Advertising of Warranties and Guarantees 
The Federal Trade Commissioner (FTC) re­

cently adopted revised Guides Against Deceptive 
Advertising of Guarantees,  effective May 1,  
1985, which give consumers pre-sale access to  
warranty documents of advertised products. 
These a re  commonly referred to  as “Pre-sale 
Availability Rules.” See 50 Fed. Reg. 18462 (May 
1, 1985). 

The old Guides, adopted in 1976 pursuant to 
the Magnuson-Moss Warranty Act, 15 U.S.C. 
§ 2301, called for disclosure of warranty/ 
guarantee terms where a remedy is promised in 
advertising in the event of a product malfunction ­
or defect. This full and complete warranty infor- ;
mation was required to be maintained in a note-



book o r  in some other  fashion at the  location 
where the products were offered for sale, as well 
as in the “fine print” of advertisements concern­
ing any warranty or guarantee. The FTC found 
tha t  these requirements were often viewed as 
burdensome to advertisers and ineffective as an 
aid to consumers. 

Under the revised regulation, advertisements 
need not contain detailed warranty information. 
The revised Guides require a simple, brief disclo­
sure in the advertisement that the actual war­
ranty document is available for consumers to  
read prior to buying an advertised product. 

The newly issued Guides substantially amend 
the old Guides and Trade Practices Rules, 16 
C.F.R. § 239 and are summarized below: 

Former section 239.1 required any guarantee 
on a product contained in an advertisement to  
disclose the exact nature and extent of the guar­
antee, the manner in which the guarantor will 
perform, and the identity of the guarantor. Re­
vised section 239.1 eliminates this language and 
states that the new Guides are based upon FTC 
cases and experiences under the Magnuson-Moss 
Act, and although general, are not meant to an­
ticipate all possible unfair or  deceptive acts or  
practices in advertising warranties or guaran­
tees. Rather, the FTC specifically reserves the 
right to initiate action under the Federal Trade 
Commission Act against any advertiser who mis­
represents warranties or guarantees. 

Former section 239.2 dealt with pro-rata ad­
justment of guarantees. That is, if a consumer 
purchased a tire upon which a guarantee of re­
placement was offered, the consumer would have 
to be advised if the guarantee was for full re­
placement or replacement less an allowance for 
tread wear or usage, etc. It also applied to any 
product upon which a guarantee was offered. The 
revised section 239.2 is titled “Disclosures in 
Warranty o r  Guarantee Advertising,” and 
applies only to  consumer products within the 
meaning of the Magnuson-Moss Act. This means 
a product with a sale price in excess of $15 nor­
mally used for personal, family or house-hold 
purposes. The revised section 239.2 specifies that 
any advertisement mentioning a warranty or  
guarantee should tell consumers that they can 
consult the written warranty or guarantee for 
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complete details of warranty coverage and should 
tell consumers that they can obtain complete de­
tails of the written warranty or guarantee free 
from any seller of the product, upon making a 
specific written request. 

Former section 239.3 was titled “Satisfaction 
or Your Money Back Representations.” It is  now 
titled “Satisfaction Guarantees and Similar R e p  
resentations.” The revised provisions are sub­
stantially similar to  the former requirements. 
They specify that the terms “satisfaction guaran­
tee” or “money back guarantee” or similar repre­
sentations in advertising should be employed 
only where the seller provides a full refund of the 
purchase price upon the  purchaser’s request. 
Any material limitations or conditions applicable 
should be clearly and prominently disclosed so 
that the average prospective purchaser under­
stands them and is put on notice. 

Revised section 239.4 deals with “lifetime” 
guarantees and is substantially similar t o  t he  
former section. It specifies that advertisements 
using “lifetime” or “life” or similar representa­
tions must disclose duration of a warranty or  
guarantee with clarity prominence so the average 
prospective purchaser is put on notice. 

The revised section 239.5 is a general restate­
ment of former section 239.6. Former sections 
239.5 (savings guarantees), 239.6 (guarantees un­
der which the guarantor does not or cannot per­
form)and 239.7 (when a guarantee constitutes 
misrepresentation) have been rescinded and re­
placed by a revised section 239.5 entitled “Per­
formance of Warrantees or Guarantees”. 

The FTC indicated tha t  i t  repealed section 
239.5 on savings guarantees (“guaranteed lowest 
price in town”) because it did not relate to “de­
fect” type warranties or guarantees as did the 
other sections, and that such problems could best 
be handled on a case-by-case basis. The FTC 
stated that section 239.7 was rescinded in its en­
tirety out of fear that it would have a chilling ef­
fect on manufacturers who would otherwise offer 
warranties. The FTC explained that it may have 
been possible to infer from former section 239.7 
that a violation of the FTC Act had occurred sim­

’/ 	 ply because a substantial number of warranted 
products failed in use, notwithstanding that the 
warrantor fully performed all warranty obliga-
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tions. Such an inference, the FTC found, could 
discourage advertising of warranties, contrary to 
the FTC's purposes in revising the Guides. 

These revisions result in less stringent require­
ments than were formerly placed on manufactur­
ers who offered guarantees or warranties, and le­
gal assistance officers may want t 
these changes in preventive law articles in instal­
lation newspapers or in preventive law classes. 

Early Termination of Rental Leases by 
Military Personnel 

Legal assistance attorneys are often consulted 
on matters pertaining to the early termination of 
rental leases due to permanent change of station 
orders  o r  other  military reasons, A problem 
arises with the standard military clause which 
usually states that the tenant may terminate the 
lease by providing the landlord with thirty days 
advance notice of termination, and that the no­
tice must be accompanied by a copy of the official 
orders and by any liquidated damages due. Fre­
quently, however, the military tenant cannot fur­
nish a copy of the official orders in time to com­
ply with t h e  th i r ty  day advance notice 
requirement. 

Legal assistance officers should advise their 
clients to give advance written notice to  their  
landlord. This letter must both fairly communi­
cate the service member's intention to terminate 
the lease early and give sufficient advance warn­
ing to the landlord. Service members should be 
instructed to include: 

(1)	Notice to the landlord of termination of 
the lease due to matters connected with 
military service; 

(2) The specific date of departure from tEe 
premises; and 

(3) A statement indicating that writien con­
firmation of official orders wiIl follow no 
later than the service member's depar­
ture from the premises. 

To avoid this  problem in t h e  future ,  every 
servicemember signing a lease should include ap­
propriate provisions permitting termination of 
the lease upon thirty days notice for reasons con­
nected with military service. Legal assistance of­
ficers may want to provide a sample of an accept­

able clause for service members to have inserted 
in their leases. The following military clause is 
recommended for use: 

Lease Addendum 
If the  tenant  is a member of t he  Armed 
Forces of the United States and: 
1. Has been advised of permanent change of 

j 	 station orders to depart twenty miles or 
more from the leased premises; or 

2. Is discharged or  relieved from active 
*dutywith the Armed Forces; or 

3. Leases the property prior to  arrival in 
t h e  a rea  and his o r  he r  orders  a r e  
changed to adifferent area prior to occu­
pancy of the property; or 

4. I s  required to occupy on-post housing, 
t he  tenant  may terminate  this  lease by 
both: 
1. Serving the landlord with thirty days ad­

vance written notice of termination; and 

2. 	Providing the  landlord with a copy of 
permanent change of station or other ap­
propriate orders, but if such copy is una­
vailable, written certification that the 
tenant has been alerted of the transfer. 
The permanent change of station or other. 
appropriate orders shall be furnished,to 
the landlord before departure from the 
premises, or ,  in t he  case of ( 3 )  above, 
within a reasonable time. 

Delaware Federal Court Decides . 

Overseas Military Parental Kidnapping ' 

Case 
In a case involving an Air Force enlisted m 

ber  who retained custody of his daught,er a t  
Clark Air Force Base in the Phillipines in viola­
tion of a court order issued by a Delaware state 
court, the federal district court for the Dist4ct of 
Delaware decided on May 1, 1985, that the over­
seas military base was not subject to, provisions 
of the 'Federal Parental Kidnapping Act (FPKA) 
of 1980 (codified at  28 U.S.C.§ 1738A). 

I n  Dare v. Secretary of the Air F o r c e ,  NQ. 
84-658JLL (D. Del. May 1, 1985) (memorandum 
decision), the mother of a six-year-old girl sought 
a wr i t  of mandamus from the federal court t'o 
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force her estranged husband to comply with or­
ders from a Delaware state family court, and a 
finding that the Air Force and the commander of 
Clark Air Force base were required to comply 
with provisions of the FPKA. 

The court found that the couple had separated 
in 1980, and since that time a state family court 
had exercised jurisdiction over the family. When 
Sergeant Francis Dare was transferred to Clark 
Air Force Base in the summer of 1983, he took 
his daughter with him. At the time of his trans­
fer,  Dare had apparent legal custody of his 
daughter and did not take her in violation of an 
existing court order. However, in January 1984 
Mrs. Dare petitioned the Delaware court to  
arrange visitation rights, and sought the appear­
ance of Dare and their daughter before the Dela­
ware court. 

Sergeant Dare failed to appear at the hearing 
on the visitation request which was held in F e b  
ruary 1984, and he was held in contempt. Mrs. 
Dare’s subsequent attempts to obtain cooperation 
from Sergeant Dare’s military superiors were 
unsuccessful, even though she enlisted the aid of 
her congressional representative. 

As a result, she brought suit in federal court 
under the FPKA, arguing that the act requires 
“appropriate authorities” in each “state” to com­
ply with the provisions of existing child custody 
determinations made by another state. 

Mrs. Dare argued that this provision “imposes 
on commanders of overseas United States mili­
tary installations which have no resident civil 
courts a duty to enforce qualifying child custody 
determinations against members of their com­
mands.” The court, agreeing with the Air Force 
that the FPKA did not apply to this case, ruled 
against Mrs. Dare. First, the court found that 
Clark Air Force Base was not a “state” within 
the meaning of the federal statute. Mrs. Dare ar­
gued t h a t  the definition of the t e rm “state” 
within the act applied to U.S. “possessions.” The 
court found that neither the Phillipines nor Clark 
Air Force Base was a “possession” within the 
meaning of the statute. Second, the court found 
that military commanders are not “appropriate 
authorities” within the meaning of the statute. 
Citing Parker v. Lew, 417 U.S. 733, 743 (1974), 
the court found that the military constitutes a 
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specialized society separate from civilian society 
and that the court systems of federal and state 
governments should not be inserted into the com­
mand of armed service personnel by ordering 
them when and where to appear or how to deal 
with their  dependents. The court found tha t  
without specific intent or guidance in this area 
from Congress, it should not intrude. 

The court acknowledged that family strife cuts 
across geographical boundries and that  there 
should be a mechanism to deal with situations 
such as those involving the Dares. But the court 
determined that it would be up to Congress or 
the President to resolve this and “other com­
plaints connected with life in the military.” 

Army legal assistance attorneys should be 
aware that h y Regulation 608-99 is under re­
vision and will be retitled to include child custody 
proceedings. The new regulation will be titled 
“Family Support, Child Custody and Paternity 
Claims.” It will specifically require that service 
members comply fully with child custody orders 
and punitive sanctions have been proposed for 
those who fail to comply. 

It should be noted that the Dare case did not 
technically involve a service member in violation 
of a custody order. Rather, Sergeant Dare failed 
to comply with the Delaware court’s appearance 
order and was subsequently found in contempt. 

Fraudulent Subscription Solicitations 
Enjoined In Alabama 

The Alabama Attorney General’s Office has ob­
tained an injunction and a default judgment for 
$350,000 against the publisher of Better Living 
magazine for engaging in what are described as 
unfair and deceptive practices. 

According to the Attorney General’s Office, 
the company sends prospective customers a no­
tice informing them that they have “won” a free 
lifetime subscription to Better Living magazine 
for only $4.95. The consumer is advised that the 
magazine is a leading home and garden maga­
zine. In fact, according to the Attorney General, 
the magazine i s  actually a tabloid-type publica­
tion featuring sexually-oriented material and por­
nographic photographs. These facts are not dis­
closed in the promotional literature the consumer 
receives about the publication. 



, 

DA Pam 27-50-152 48 

After receiving a few issues, the consumer 
then allegedly receives a post card telling the 
consumer that if he wants to continue the sub­
scription, he must return the post card to the 
company. Most consumers, disgusted and disap 
pointed with the magazine, do not return the 
post card and the company keeps the $4.95. 

The publisher, Avant-Garde Media, Inc., never 
responded to any process and in April 1985, a de­
fault judgment was obtained against the New 
York firm.The firm has continued to do business 
in Alabama and the Attorney General recently 
obtained an injunction against further solicita­
tion. The Consumer Protection Division of the 
Alabama Attorney General‘s Office has initiated 
action in New York to enforce the Alabama order 
against Avente-Garde Media. If a recovery is ob­
tained, a fund will be established against which 
aggrieved Alabama consumers may submit 
claims. 

Although only Alabama residents will be enti­
tled to  submit claims against the fund, legal as­
sistance attorneys in other jurisdictions may en­
counter clients with similar complaints. If so, 
legal assistance officers may want to consider 
initiating action before the Armed Forces Disci­
plinary Control Board to place the f m  off limits 
and making a complaint t o  the state Attorney 
General’s consumer protection office. 

Military attorneys interested in further infor­
mation may contact Mike Bounds, Consumer 
Protection Attorney, Office of the Attorney Gen­
eral ,  Consumer Protection Division, 560 s. 
McDonough St ree t ,  Montgomery, Alabama 
36104. 

New Jersey Expands Lemon Law 

The New Jersey legislature has expanded cov­
erage of the state’s “lemon” law to include motor­
cycles. The prior law, enacted in 1983 and 
codified at N.J. Rev. Stat. 0 56:1219 did not in­
clude motorcycles within the definition of motor 
vehicles. The law was amended, effective Sep­
tember 4, 1984, t o  require a manufacturer of a 
new motorcycle to repair all defects covered by a 
written warranty if the consumer reports the de­
fect to the manufacturer during the warranty 
term or within one year, whichever is earlier. 

If the manufacturer is unable to repair a defect 
which substantially impairs the motorcycle’s use, 
value or safety after a “reasonable number of at­
tempts,” the manufacturer must either replace 
the motorcycle or refund the full purchase price 
and collateral charges, such as taxes and prepa­
ration fees, less an allowance for the consumer’s 
use. Additionally, if the manufacturer has estab­
lished an informal dispute resolution procedure 
that fully complies with Federal Trade Commis­
sion regulations, the lemon law places an obliga­
tion on the consumer to attempt first to settle 
through the manufacturer’s settlement procedure 
before the replacementhefund provisions apply. 

Resident Status for Military Personnel and 
Dependents Seeking Lower Tuition 

at State Schools 

Lieutenant Colonel Charles B. Smith of the 
184th JAG Detachment and a member of the 
Reserve-Guard Legal Assistance Advisory com­
mittee, has advised the Legal Assistance Branch 
of a change in Pennsylvania law which grants 
residency status to military personnel and their 
dependents for purposes of in-state tuition rates. 
Military personnel or their dependents who are 
assigned to  an active duty station in Pennsyl­
vania and reside in Pennsylvania under military 
orders, are to be assessed tuition at the lower 
“in-state resident” rates by state-owned institu­
tions pursuant to 24 Pa. Stat. 6 2509. The statute 
confers this limited residency status on military 
personnel and their dependents for tuition pur­
poses, apparently without subjecting those per­
sonnel to residency status for other purposes, 
such as state income tax. 

Military personnel frequently encounter situa­
tions where they have resided in a particular 
state for a sufficient period of time to qualify for 
resident tuition, but when they or their depend­
ents enroll at state institutions, they are charged 
nonresident ra tes  based on their  s ta te  of 
domocile. Obtaining resident status for purposes 
of obtaining in-state rates may c a n y  with it an 
obligation to pay state income tax. Legal assist­
ance attorneys who are aware of state statutes, 
case law, or Attorney General opinions similar to 
the Pennsylvania statute are encouraged to ad­
vise the Legal Assistance Branch. 
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Mobile Homes Not Permanently Affixed To 
Land Treated As Personality

\ 
The tax implications for mobile home owners 

may be significantly different depending on 
whether the mobile units are treated as personal­
ity and thus subject to personal property tax, or 
real estate, and thus subject to real estate tax. 
Legal assistance attorneys may find a recent 
Washington Supreme Court decision helpful in 
advising clients who own such mobile units. 

To resolve a condemnation question where the 
government sought to acquire fee title to a mo­
bile home park near the Grand Coulee Dam, the 
court held that although the land was subject to 
acquisition, the trailers themselves were not part 
of the realty and thus the condemnor was pre­
cluded from acquiring them as well. See United 
States v. 19.7 Acres of Land, More or Less, i n  
the County of Okanogan, 692 P.2d 809 (Wash. 
1984). 

The court adopted the rationale of a 1975 ap­
pellate court decision on a non-condemnation is­
sue in Clevenger v. Peterson Construction Co., 
14 Wash. App. 424, 542 P.2d 470 (1975). In that 
case, the court of appeals identified several crite­
ria for determining whether the mobile unit re­
tains its identity as a vehicle and thus classifica­
tion as personalty. Persuasive features include: 

1) axles remaining affixed to the mobile 
units though the wheels and hitches may 
be removed; 

2) mobile units placed on blocks, not perma­
nent foundations; 

3) easily removable utility connections, 
rather than fixed pipes. 

Absent any other similar characteristics, units 
not displaying these features a re  likely to  be 
treated as real estate. 
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Homeowner’s Insurance Policy Theft Coverage 
Includes Embezzlement 

Legal assistance officers are occasionally asked 
for assistance from service members in situations 
where they have suffered property losses from 
thefts or larcenies. In a 1984 case, the Washing­
ton Court of Appeals held that the terms “theft” 
or “larceny” in a homeowners insurance policy 
was sufficiently broad enough to include any 
wrongful deprivation of property,  including 
embezzlement. 

In Crunk v. State Farm Fire & Casualty Co., 
686 P.2d. 1132 (Wash. App. 1984), the Crunks 
hired an individual to perform extensive remod­
eling on their  residence. As a downpayment, 
they tendered a check for $36,000. The individual 
performed no work and absconded with the pro­
ceeds. He was subsequently apprehended and 
tried and convicted in a criminal proceeding. 
Faced with the loss of their $36,000, they filed a 
claim with State Farm under their homeowner‘s 
policy. S t a t e  Farm denied coverage and the  
Crunks sued to recover on the claim. Although 
State Farm’s request for summary judgment was 
granted by the trial court, the court of appeals 
held that the language of the policy had to be 
construed as the average policyholder would un­
derstand it, and that because the policy definition 
of theft was ambiguous, the ambiguity should be 
construed against the insurance company. 

Revision of AR 27-3 
Army Regulation 27-3, Legal Assistance, has 

been in effect since 1April 1984, and legal assist­
ance officers have had over one year of  experi­
ence operating under the new regulation. The 
Legal Assistance Office, Office of The Judge Ad­
vocate General, is now considering changes to 
the regulation. Legal assistance officers are en­
couraged to send any suggested changes, addi­
tions, or deletions to  Department of the Army, 
Office of The Judge Advocate General, ATTN: 
DNA-LA, Washington, D.C. 203102215. 



DA Pam 27-50-152 50 
/-

Guard and Reserve Affairs Items 
'Judge Advocate Guard & fieserve Affairs Department, TJAGSA 

Reserve Component Technical 
(On-Site) Training 

The following schedule sets forth the training 
sites, dates, subjects, instructors and local action 
officers for the Reserve Component Technical 
(On-Site) Training program for Academic Year 
(AY) 1986. The Judge Advocate General has di­
rected that all Reserve Component judge advo­
cates assigned to Judge Advocate General Serv­
ice Organizations (JAGSO'S), o r  to  judge
advocate sections of USAR and ARNG troop 
program units, attend the training in their geo­
graphical area (AR 135-316). All other judge ad; 
vacates (active, Reserve, National Guard, and 
Other services) are strongly encouraged to attend 
the training sessions in their areas. The On-Site 
Program features instructors from The Judge 
Advocate General's School and has been ap­
proved for continuing legal education credit in 
several states. some On-sites are co-sponsored 
by Other organizations, such as the Federal Bar 
Association, and include instruction by local at­
torneys. The civilian bar is invited and encour­
aged to attend On-Site training. 

Action officers are required to coordinate with 
all Reserve Component units assigned judge ad­
vocates in their geographical area. Invitations 
will be issued to staff judge advocates of nearby 
active armed forces installations. Action officers 
will notify all members of the Individual Ready 
Reserve (IRR) that  the training will Occur in 
their  geographical ared. Members ofthe IRR 
earn retirement point lTedit for attendance IAW 
AR 146185. These actions provide maximum op­
portunity for interested JAGC officers to take 

advantage of this training. 
Whenever possible, action officers will arrange 

enlisted legal clerk and court reporter training to 
run concurrently with On-Site training. In past 
years enlisted training programs have featured 
Reserve Component JAGC officers and noncom­
missioned officers as instructors as well as active 
duty staff judge advocates and instructors from 
the Army legal clerk's school a t  Fort Benjamin 
Harrison. 

JAGS0 detachment commanders will insure 
that unit training schedules reflect the scheduled 
technical training. Staff Judge  Advocates of 
other R~~~~~ Component troop program 
should insure that the unit training schedule re­
flects judge advocate attendance at technical 
training. Attendance may be scheduled as RST 
(regularly scheduled training),,as ET (equivalent 

or on manday spaces. M~~~ units pro­
viding mutual to active m y  forces in- ?-** 

stallations may have to notify the installation 
MA that mutual support will not be provided on 
the day(s) of instruction. 

Questions concerning the On-Site instructional 
program should be directed to the appropriate 
action officer at the local level. Problems which 
cannot be resolved by the action officer or the 
unit commander should be directed to Captain 
Craig pmWittman, Chief, Unit Trainingand Liai­
son Offce, Judge Advocate Guard and Reserve 
Affairs Department, The Judge Advocate Gener­
al's School, U.S. Army, Charlattesville', Virginia 
22903-1781 (telephones 804-293-6121; Autovon 
274-7110, extension 293-6121; or FTS 938-1301). 

Reserve Component Technical (On-Site) Training Program, AY 86 1 
City, Host Unit 

Date and Training Site Subjects/Instructors Action Officer-
5, 6 Oct 85 Boston, MA Admin & Civil Law MAJ Woodruff COL L.R. Shuckra 

94th ARCOM Criminal Law MAJ Wittmayer HQ, 94th ARCOM 
Hanscom AFB AFRC, Bldg 1607 /-

Bedford, MA Hanscom AFB,MA 01731-5290 
(617) 593-4767 
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City, Host Unit 
Date and Training Site-
12, 13 Oct 85 	 St. Louis, MO 


102d ARCOM 


19, 20 Oct 85 	 Minneapolis, MN 

214th MLC 

Thunderbird Motel 

2201 E. 78th Street 

Bloomington, MN 55420 


26, 27 Oct 85 Philadelphia, PA 

79th ARCOM 

Willow Grove NAS 

Willow Grove, PA I 


16 Nov 85 	 Detroit, MI  
123d ARCOM 
26402 West 11Mile Rd 
Southfield, MI 

17 Nov 85 ' 	 Indianapolis, IN 
l23d ARCOM 

14, 15 Dec 85 	 New York, NY 

7'7th ARCOM 

World Trade Center 

New York, NY 


11, 12 Jan 86 	 Los Angeles, CA 

78th MLC 

Armed Forces Reserve 


Center 
Los Alamitos, CA 

18, 19 Jan 86 Seattle, WA 

' 	 124thARCOM 

6th MLC 
University of Washington 
School of Law 
Seattle, WA 

1, 2 Feb 86 	 Birmingham, AL 
121at ARCOM 
Cumberland Law School 
Birmingham, AL 

4, 5 Feb 86 	 San Juan, PR 
7581st USAG 
Fort Buchanan, PR 

51 

SubjectslInstructors 

Contract Law M A J  Pedersen 
Criminal Law MAJ Warren 

Admin & Civil Law MAJ Brown 
International Law MAJ McAtamney 

Contract Law MAJ Post 
International Law LTC Taylor 

Criminal Law MAJ Mason 
Contract Law MAJ Pedersen 

Ctiminel Law MAJ Mason 
Contract Law MAJ Paersen  

Admin & Civil Law M M  Hemingway 
Criminal Law MAJ Capofari 

Contract Law LTC Graves 
International Law MAT Romig 

International Law MAJ McAtamney 
Contract Law MAJ Kennerly 

International Law MAJ McAtamney 
Admin & Civil Law MAJ Hockley 

International Law MAJ McAtamney 
Admin & Civil Law M M  Hockley 
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Action Officer 


COL C.W. McElwee 

suite 200 

1049 S. Brentwood 

St. Louis, MO 63117 

(314) 721-1900 


MAJ Ed Zimmerman 

6750 France Ave. S. 

Edina, MN 55435 

(612) 925-2500 


MAJ Robert C. Gerhard, Jr. 

District Attorney's Office 

4th Floor Court House 

Norristown, PA 19404 

(215) 278-3123 


LTC Michael L. Updike 

6061 Venice Drive 

Union Lake, MI 48085 

(313) 851-9500 


MAJ Richard A. Gole 

'1351 Shadeland Station 

suite 200 

Indianapolis, IN  46246 

(317) 849-2668 


COL Frederick W. Engel 

P.O. Box 44.8 

Madison, NJ 07940 

(201) 3774666 


LTC John C. Spence 

1535 Bellwood Road 

San Marino, CA 91108 

(213) 974-3763 


MAJ Robert Burke 

4505 36th Avenue W. 

Seattle, WA 98199 

(206) 623-3427 


LTC Fred Wood 

2121 Highland Avenue 

Birmingham, AL 35205 

(205) 939-0033 


LTC Salvador Perez-Mayol 

P.O. Box 3867 

San Juan, PR Oo904 

(809)724-3131, Ext. 253 


i 
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Date-
22, 23 Feb 86 


1 ,2Mar86  

1 , 2  Mar86 

15, 16 Mar 86 


15, 16 Mar 86 


18, 19 Mar 86 


6, 6 Apr 86 

12, 13 Apr 86 


19, 20 Apr 86 


City, Host Unit 
and Training Site 

Salt Lake City, UT 
96th ARCOM 
TBA 

San Antonio, TX 
90th ARCOM 
HQS, 90th ARCOM 
1920 Harry Wurzbach 

Highway 
San Antonio, TX 

Columbia, SC 
120th ARCOM 
University of 

South Carolina 
School of Law 
Columbia, SC 

Kansas City, MO 
113th MLC 
Marriott Hotel 
KCI Airport 
Kansas City, MO 

San Francisco, CAa 
6th MLC 
HQ 6th US Army 
Presidio of 

San Francisco, CA 

Honolulu, HI 

IX Corps (AUG) 

Kalani Center 

Fort DeRussey, HI 


Washington, DC 

loth MLC 

HQ, let US Army 

Fort Meade, MD 


New Orleans, LA 

2d JAG Detachment 

Sheraton Hotel 

New Orleans, LA 


St. Augustine, FL 
Florida Army National 

Guard 

Subjectshstructors 

Admin & Civil Law MAJ Gruchala 
Criminal Law MAT Anderson 

International Law M U  Romig 
Criminal Law LTC Gordon 

International Law MAJ Hall 
Contract Law MAJ Kennerly 

Admin t Civil Law LTC Kullman 
Criminal Law MAJ Wittmayer 
International Law MAJ Romig 

International Law LTC Taylor 
Contract Law MAJ Cornelius 

International Law LTC Taylor 
Contract Law MAJ Cornelius 

Admin & Civil Law MAJ Phelps 
Criminal Law MAJ McShane 

Admin & Civil Law MAJ Mulliken 
International Law MAJ Hall 

Admin & Civil Law MAJ Kennerly 
Criminal Law MAJ Gaydos 

Action Officer 

MAJ Samuel F. Chamberlain 

P.O. Box 899 

Salt Lake City, UT 

(801) 535-4972 


MAJ Michael D. Bowles 

7303 Blanco Road 

San Antonio, TX 78216 

(512) 349-3761 


LTC Costa M. Pleicones 

3018 Monroe Street 

Columbia, SC 29205 

(803) 771-8000 


COL David W. Kolenda 

8990 West Dodge Road 

Suite 335 

Omaha, NE 68114 

(402) 393-3227 


MAJ William P. Lynch, Jr. 

5th JAG MLC 

Bldg 1230 

Presidio of San Francisco, CA 


94129 

(415) 454-9541 


MAJ Coral C. Pietsch 

OSJA 

HQ IX Corps (AUG) 

Fort DeRussey, HI 96815-1997 

(808) 648-6733 


MAT Gary Tidwell 

2301 South Jefferson 


Davis Highway 

Arlington, VA 22202 

(703) 685-7813 


CPT Clem Donelon 

1120 Oaklawn 

Metairie, LA 70005 

(504) 835-9183 


LTC Marcus Cornelius 

Office of The Adjutant General 

190 San Marco Avenue 

St. Augustine, FL 32084 

(904) 824-8461, Ext 115 

AVN 860-7115 
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City, Host Unit 

Date and Training Site Subjectsllnstructors-
26, 27 Apr 86 	 Chicago, IL Admin & Civil Law MAJ Rosen 

86th ARCOM Criminal Law MAJ Clevenger 
USAREC Cod. Room 
Fort Sheridan, IL 

17, 18 May 86 Columbus, OH International Law MAJ Hall 
83d ARCOM Contract Law MGT Cornelius 
Defense Construction 

Supply Center (DCSC) 
Columbus, OH 

Enlisted Update 

Sergeant Major Walt Cybart 

Women in the Corps 
I am often asked how women can succeed in 

the JAG Corps and what they need to do differ­
ently than their male counterparts. Women in to­
day’s Army have the same chance for promotion 
and career  progression a s  do men. This is 
exemplified by the last E7 promotion board sta­
tistics: women accounted for 28% (15 out of 53) of 
the 71Ds selected for promotion to grade E7 al­
though only 53 of the 237 (22%) of the 71Ds in the 
zone of consideration were women. 

If you are still skeptical about women’s career 
opportunities in the  JAG Corps, consider t he  
case of MSG B. Karla Towns. MSG Towns, Chief 
Legal NCO at  Fort Rucker, Alabama, joined the 
Army on 1April 1974 as a PFC in the stripes-for­
skills program and was promoted to MSG on 31 
March 1984; ten years from E3 to E8. This exam­
ple shows that success can be achieved through 
hard work and determination. 

Action Officer 

LTC Gary L. Vanderhoof 
SIA Ofice 
7402 W. Roosevelt Road 
Forest Park,IL 60130 
(312) 886-6994 

LTC Dennis A. Schulze 
18606 Boerger Road 
Marysville, OH 43040 
(513) 644-1355 

Training 
! 

1 
I 

The following courses for enlisted personnel 
will be available during FY 86: 

a. 2d Admin Law for Legal NCOs, 
51%71D/20/30, 17-21 Mar 86 at  TJAGSA. 

b. 6th  TJAG Refresher  Course for 
71D/71E/20/30, 1 6 2 1  Mar 86 at Monterey, CA. 
For  quotas, Chief Legal NCOs should contact 
MSG Gonzales, OSJA,7th ID and Fort Ord, di­
rectly for information. 

c. 6th TJAG Chief Legal NCO/Court Reporter 
Course, 10-13 June 86 at  TJAGSA. This course 
is by invitation only; do not request quotas. 

d. Claims Training Seminar, 7-11 July 86 a t  
TJAGSA. Quotas for this course are controlled 
by CDR, USA Claims Service, Fort Meade, MD. 

e. 15th Law Office Management Course,  
7A-713A, 7-11 July 86 at TJAGSA. 

f. ANCOC and BTC will be announced a t  a 
la te r  date;  both courses will be by DA 
selectiodnotification. 

CLE News 

~ 

1. Resident Course Quotas 
Attendance at  resident CLE courses conducted 

a t  The Judge Advocate General’s School is re­
stricted to those who have been allocated quotas. 
If you have not received a welcome letter or 
packet, you do not have a quota. Quota alloca­

tions a re  obtained from local training offices 
which receive them from the MACOMs. Reserv­
i s t s  obtain quotas  through the i r  unit  o r  
ARPENCEN,  ATTN: DARP-OPSJA,  9700 
Page Boulevard, St. Louis, MO 63132 if they are 
non-unit reservists. Army National Guard per-
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sonnel request quotas through their units. The 
Judge Advocate General's School deals directly 
with MACOMs and other major agency training 

' offices. To verify a quota, you must contact the 
Nonresident Instruction Branch, The Judge Ad­
vocate General's School, U.S. Army, 
Charlottesville, Virginia 22903-1781 (Telephone: 
AUTOVON 274-7110, extension 293-6286; com­
mercial phone: (804) 293-6286; FTS: 938-1304). 

2. TJAGSA CLE Course Schedule 
September 9-13: 15th Criminal Trial Advocacy 

Course (5F-F32). 
September 9-13: 31st Law of War Workshop 

(5F-F42). 
September 16-27: 105th Contract Attorneys 

Course (5F-F10). 
September 23-27: 7th Legal Aspects of Terror­

ism Course (5F-F43). 
October 8-11: 1985 Worldwide JAG 

Conference. 
October 15-20 December 1985: 108th Basic 

Course (5-2'7420). 
October 21-25: 4th Advanced Federal Litiga­

tion Course (5F-FZ9). 
October 28-1 November 1985: 17th Legal As­

sistance Course (5F-FZ3). 
November 4-8: 81st Senior Officers Legal Ori­

entation Course (5F-Fl). 
November 12-15: 21st Fiscal Law Course 

(5F-F12). 

November 18-22: 7th Claims Course (5F-F26). 
December 2-13: 1st Advanced Acquisition 

Course (5F-F17). 
December 16-20: 28th Federal Labor Relations 

Course (5F-FZ2). 
January 13-17: �986 Government Contract 

Law Symposium (5F-Fll). 
January 21-28 March 1986: 109th Basic Course 

(5-27-C20). 
January 27-31: 16th Criminal Trial Advocacy 

Course (5F-F32). 
February 3-7: 32nd Law of War Workshop 

(5F-F42). 

1 

I 
February 10-14: 82nd Senior Officers Legal 

Orientation Course (5F-Fl). I 

February 24-7 March 1986: 106th Contract At­
tomeys course( 5 ~ - ~ 1 0 ) .  

March 1&14: 1st judge^ Advocate & Military 
Operations Seminar (5F-F47). 

March 10-14: 10th Admin Law for Military In­
stallations (5F-F24). 

March 17-21: 2nd Administration & Law for 
Legal Clerks (5 12-7 1D/20/30). 

March 24-28: 18th Legal Assistance Course 
(5F-F23). 

April 1-4: J A  USAR Workshop. 
April 8-10: 6th Contract Attorneys Workshop 

(5F-F15). 
April 14-18: 83d Senior Officers Legal Orienta­

tion Course (5F-Fl). 
April 21-25: 16th Staff Judge Advocate Course 

(5F-F52). I 
April 28-9 May 1986: 107th Contract Attorneys ,.__ 

Course (5F-F10). 
,

May 5-9: 29th Federal Labor Relations Course 
(5F-FZ2). 

May 12-15: 2 n d  Fiscal Law Couke (5F-F12). 
May 19-6 June  1986: 29th Military Judge

ICourse (5F-F33). 
June 2-6: 84th Senior Officers Legal Orienta­

tion Course (5F-Fl). 

June  10-13: Chief LegaI Clerk Workshop , 
(512-71D/713/40/50). I 

June 1627: JATT Team Training. 
June 16-27: JAOAC (Phase 11). 

July 7-11: U.S. Army Claims Service TraiQing I 

Seminar. 

July 7-11: 15th Law Office Management 

July 14-18: Professional Recruiting Training 1Seminar. , '  I 

Ju ly  14-18: 33d Law of War Workshop 
(5F-F42). 

July 21-26 September  1986: 110th Basic /FCourse (5-27-C20). 
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July 28-8 August 1986 108th Contract Attor­

neys Course (5F-F10). 
August P 2 2  May 1987: 35th Graduate Course 

(5-27422). 
August 11-15: 10th Criminal Law New Devel­

opments Course (5F-F35). 
September 8-12: 85th Senior Officers Legal 

Orientation Course (5F-Fl). 
3. Civilian Sponsored CLE Courses 

November 1985 
1-2: NCDA, Regional Short Course, Charlotte, 

NC 
4 4  FPI, Proving Construction Contract Dam­

ages, Monterey, CA. 
4-8: FPI, Concentrated Course in Government 

Contracts, Washington, DC. 
6 BLI, Legal Aspects of Data Processing Con­

tracts, Dallas, TX. 
7-8: PLI,  Communications Law 1985, New 

York, NY. 
8: GICLE, Recent Developments, Amelia Is­

land, FL. 
8-9 NCLE, Evidence, Lincoln, NB. 
10-14: NCDA, Prosecution of Violent Crime, 

San Francisco, CA. 
10-15: NJC, Administrative Law Proce­

d u r A r a d u a t e ,  Reno, NV. 

10-15: NJC, Search & Seizure-Specialty, 
Reno, NV. 

10-22: NJC, Administrative Law-General, 
Reno, NV. 

11-12: FPI, Commercial Contracting, Denver, 
co. 

11-13: FPI, Government Contracting for Engi­
neers and Project Managers, Dallas, TX. 

13-15: F P I ,  Changes in Government Con­
tracts, San Diego, CA 

13-15: ABA, Civil Rights, Boston, MA. 
13-15 FPI,Cost Estimating for Government 

Contracts, Washington, DC. 
14-15: FPI, Commercial Contracting, Wash­

ington, DC. 

15: GICLE, Recent Developments, Atlanta, 
GA. 

15-16: NCLE, Domestic Relations, Lincoln, 
NB . 

17-22: NJC, Court MsnagementlManaging 
I Delay-Specialty, Reno, NV. 

17-22: NJC, Equal Justice in the Courts-
Specialty, Reno, NV. 

18-21: F P I ,  Fundamentals of Government 
Contracting, Atlanta, GA. 

20-22: SBT, Litigation, Houston, TX. 
22-23: GICLE, Commercial Real Estate, At­

lanta, GA. 
22-23: GICLE, Workers' Compensation Law 

Institute (video replay), Atlanta, GA. 
For  further information on civilian courses, 

please contact the institution offering the course. 
The addresses are listed in the July 1985 issue of 
The Army L a w y e r .  

4. Mandatory Continuing Legal Education 
Requirement 

Seventeen states currently have a mandatory 
continuing legal education (MCLE) requirement. 
The most recent s ta tes  t o  adopt MCLE are  
Vermont, whose program was effective on 1June 
1985, and Kansas, whose program was effective 
on 1July 1985. 

In these seventeen MCLE states, all active at­
torneys are required to attend approved contin­
uing legal education programs for a specified 
number of hours each year or over a period of 
years. Additionally, bar members are required t o  
report periodically either their compliance or rea­
son for exemption from compliance. Due to the 
varied MCLE programs, JAGC Personnel Poli­
cies, para. 7-16 (October 1984) provides that  
staying abreast of state bar requirements is the 
responsibility of the individual judge advocate. 
State  bar membership requirements and the  
availability of exemptions or waivers of MCLE 
for military personnel vary from jurisdiction to 
jurisdiction and are subject to change. TJAGSA 
resident CLE courses have been approved by all 
of these MCLE jurisdictions with the exception 
of Kansas, which had not given approval as of 8 
July 1985. 
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Listed below are those jurisdictions in which 
some form of mandatory continuing legal educa­
tion has been adopted with a brief description of 

State Local Official 

Alabama 	 MCLE Commission 
Alabama State Bar 
P.O.Box 671 
Montgomery, AL 36101 
(205) 269-1515 

Colorado 	 Executive Director 
Colorado Supreme Court 
Board of Continuing 

Legal and Judicial Education 
190 East 9th Avenue 
Suite 410 
Denver, CO 80203 
(303) 832-3693 

Georgia 	 Executive Director 
State Bar of Georgia 
84 Peachtree Street 
Atlanta, GA 30303 
(404) 522-6255 

Idaho 	 Idaho State Bar 
P.O. Box 895 
204 W. State Street 
Boise, ID 83701 
(208) 342-8959 

Iowa Executive Secretary 
Iowa Commission of 


Continuing Legal 

Education 


State Capitol 

Des Moines, IA 50319 

(515) 281-3718 


Kansas Continuing Legal Education 
Commission 

301 West 10th Street 
Topeka, KS 66612 
(913) 296-3807 

Kentucky Continuing Legal Education 
Commission 

Kentucky Bar Association 
W. Main at Kentucky River 
Frankfort,KY 40601 
(502) 564-3793 

Minnesota Executive Secretary 

F 

the requirement, the address of the local official, 
and the reporting date: 

Program Description 

-Active attorneys must complete 12 hours of 
approved continuing legal education per 
year. 
Active duty military attorneys are exempt 
but must declare exemption annually. 

-Reporting date: on or before 31 December 
annually 

-Active attorneys must complete 45 units of 
approved continuing legal education (includ­
ing 2 units of legal ethics) every three 
years. 
Newly admitted attorneys must also com­
plete 16 hours in basic legal and trial skills 
within three years. 

-Reporting date: 31 January annually 

-Active attorneys must complete 12 hours of 
approved continuing legal education per 
year. Every three years each attorney must 
complete six hours of legal ethics. 

-Reporting date: 31 January annually 

-Active attorneys must complete 30 hours of 
approved continuing legal education every 
three years. 

-Reporting date: 1 March every third anniver­
sary following admission to practice. 

~ ~~~ 

-Active attorneys must complete 15 hours of 
approved continuing legal education each 
year. 

-Reporting date: 1 March annually. 

-Active attorneys must complete 10 hours of 
approved continuing legal education each 
year, and 36 hours every three years. 

-Reporting date: 1July annually 

-Active attorneys must complete 15 hours of 
approved continuing legal education each 
Y W .  

-Reporting date: 30 days following completion 
of course. 

~~ 

-Active attorneys must complete 45 hours of 

/-­

r"' 

I 
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State Local Official 

Minnesota State Board of 
Continuing Legal Education 

875 Summitt A V ~ .  
St. Paul, MN 55105 
(612) 227-6430 

Mississippi 	 Commission of CLE 
Mississippi State Bar 
PO Box 2168 
Jackson, MS 

Montana Director 
Montana Board of 

Continuing Legal 
Education 

P.O. Box 4669 
Helena, MT 59604 
(406) 442-7660 

Nevada 	 Executive Director 
Board of Continuing Legal 

Education 
State of Nevada 
P.O. Box 12446 
Reno, NV 89510 
(702)826-0273 

North Dakota 	 Executive Director 
State Bar of North 

Dakota 
P.O. Box 2136 
Bismark, ND 58502 
(701) 255-1404 

South Carolina State Bar of South 
Carolina 

P.O. Box 2138 
Columbia, SC 29202 
(803) 799-5578 

Vermont 	 Vermont Supreme Court 
Committee of Continuing 

Legal Education 
111 State Street 
Montpelier, VT 05602 
(802) 626-3279 

Washington Director of Continuing 
Legal Education 

Washington State Bar 
Asskiation 

505 Madison 

Program Description 

approved continuing legal education every 
three years. 

-Reporting date: 1 March every third year. 

-Attorneys must complete 12 hours o f  a p  
proved continuing legal education each cal­
endar year. 

-Active duty military attorneys are exempt, 
but must declare exemption. 

-Reporting date: 31 December annually 

-Active attorneys must complete 15 hours of 
approved continuing legal education each 
year. 

-Reporting date: 1 April annually. 

-Active attorneys must complete 10 hours of 
approved continuing legal education each 
year. 

-Reporting date: 15 January annually. 

-Active attorneys must complete 45 hours of 
approved continuing legal education every 
three years. 

-Reporting date: 1 February submitted in 
three year intervals. 

-Active attorneys must complete 12 hours of 
approved continuing legal education per 
year. 

-Active duty military attorneys are  exempt, 
but must declare exemption. 

-Reporting date: 10 January annually. 

-Active attorneys must complete 10 hours of 
approved legal education per year. 

-Reporting date: 30 days following completion 
of course. 

-Attorneys must report total hours every 2 
years. 

-Active attorneys must complete 15 hours of 
approved continuing legal education per 
year. 

-Reporting date: 31 January annually. 
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State Local official 

Seattle, WA 98104 
(206) 622-6021 

Wisconsin Director, Board of 
Attorneys Professional 
Competence 

Room 403 
llOE Main Street 
Madison, WI 63703 
(608) 266-9760 

Wyoming 	 Wyoming State Bar 
P.O. Box 109 
Cheyenne, WY 82001 
(307) 6329061 

Program Description , 

-Active attorneys must complete 15 hours of 
approved continuing legal education per 
year. 

-Reporting date: 1 March annually. 

-Active attorneys must complete 15 hours of 
approved continuing legal education per 
year. 

-Reporting date: 1 March annually. 

Current Material of Interest 

1. TJAGSA Materials Available Through 
Defense Technical Information Center 

Each yeas TJAGSA publishes deskbooks and 
materials to support resident instruction. Much 
of  this material is useful to judge advocates and 
government civilian attorneys who are not able 
to  attend courses in their  practice areas. The 
School receives many requests each year  for 
these materials. Because such distribution is not 
within the School’s mission, TJAGSA does not 
have the resources to provide these publications. 

In order to provide another avenue of availa­
bility, some of this material is being made avail­
able through the Defense Technical Information 
Center (DTIC). There are two ways an office 
may obtain this material. The first is to get it 
through a user library on the installation. Most 
technical and school libraries are DTIC “users.” 
If they are “school” libraries, they may be free 
users. The second way is for the office or organi­
zation to  become a government user. Govern­
ment agency users pay five dollars per hard copy 
for reports of 1-100 pages and seven cents for 
each additional page over 100, or  ninety-five 
cents per fiche copy. The necessary information 
and forms to become registered as a user may be 
requested from: Defense Technical Information 
Center, Cameron Station, Alexandria, VA 22314. 

Once registered, an office or other organization 
may open a deposit account with the National 

Technical Information Center to facilitate order­
ing materials. Information concerning this proce­
dure will be provided when a request for user 
status is submitted. r 

Users are provided biweekly and cumulative 
indices. These indices are classified as a single 
confidential document and mailed only to those 
DTIC users whose organizations have a facility 
clearance. This will not affect the ability of or­
ganizations to become DTIC users, nor will it af­
fect the  ordering of TJAGSA publications 
through DTIC. All TJAGSA publications a re  
unclassified and the relevant ordering informa­
tion, such as DTIC numbers and titles, will be 
published in The Army Lawyer. 

The following TJAGSA publications are avail­
able through DTIC: (The nine character identi­
fier beginning with the letters AD are numbers 
assigned by DTIC and must be used when order­
ing publications.) 

AD NUMBER TITLE 

AD BO86941 Criminal Law, Procedure, 
Pretrial Process/JAGS-
ADC-84-1 (150 pgs). 

AD BO86940 Criminal Law, Procedure, 
TriaVJAGS-AD-2 (100 
Pgd-
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i AD NUMBER
i 

I AD BO86939 


AD BO86938 

AD BO86937 

AD BO86936 

AD BO86935 

AD BO90375 

AD BO90376 

AD BO78095 
te 

AD BO79015 

AD BO77739 

AD BO89093
i 

AD 3077738 

AD BO80900 

AD BO89092 . .  

. TITLE 

Criminal Law, Procedure, 

PosttriaVJAGS-ADG84-3 

(80 pgs).

Criminal Law, Crimes & 

D e f e n s e d J A G S - A D W  

(180 pgs).

Criminal Law, Evidence/ 

JAGS-ADC-845 (90 pgs). 

Criminal Law, Constitu­

tional Evidence/ 

JAGS-ADC-84-6 (200 pgs). 

Criminal Law, Index/ 

JAGS-ADC-84-7 (75 pgs). 

Contract Law, Government 

Contract Law Deskbook 

Vol l/JAGS-ADK-85-1 

(200pgs).

Contract Law, Government 

Contract Law Deskbook 

Vol 2/JAGS-ADK45-2 

(175 pgs).

Fiscal Law DeskbooW 

JAGS-ADKXLl (230 pgs). 

Administrative and Civil 

Law, All States Guide to 

Garnishment Laws & 

Procedures/JAGS-ADA­

84-1 (266 pgs). 

All States Consumer Law 

Guide/JAGS-ADA-83-1 

(379 pgd,

LAO Federal Income Tax 

Supplement/JAGS-ADA­

85-1 (129 pgs). 

All States Will Guide/ 

JAGS-ADA-2 (202 pgs). 

All States Marriage & Di­

vorce Guide/JAGS 

A D A M  (208 pgs). 


All-States Guide to State 

Notarial Laws/JAGS­


' ADA-85-2 (56 pgs). 
AD BO87847 	 Claims Programmed Textl 

JAGS-ADA-84-1(119 pgs). 
Environmental Law/ 
JAGS-ADA-84-5 (176 pgs). 
AR 15-6 Investigations: 

AD NUMBER TITLE 

Programmed Instruction/ 
JAGS-ADA44-6 (39 pgs). 

AD BO87848 	 Military Aid to Law 
EnforcernentlJAGS-ADA­
84-7 (76 pgs). 

AD BO87774 	 Government Information 
PracticedJ AGS-ADAM 
(301 pgs). 

AD BO87746 	 Law of Military 
Installations/ 
JAGS-ADA44-9 (268 pgs). 

AD BO87850 	 Defensive Federal 
Litigation/ 
JAGS-ADA43410 (252 
Pgs)* 

,AD BO87845 	 Law of Federal 
Employment/ 
JAGS-ADA43411 (339 
PgS). , .  

AD BO87846 	 Law of Federal Labor-
Management Relations 
JAGS-ADA434-12 (321 

AD BO87745 
of Duty Determination/ 
JAGS-ADA44-13 (78 pgs). 

AD 3090988 	 Legal 'Assistance 
Deskbook, Vol UJAGS-
ADA-85-3 (760 pgs). 

AD BO90989 Legal Assistance Desk­
, book, Vol IINAGS-

ADA-85-4 (590 pgs). 
AD BO92128 USAREUR Legal Assist­

' ance Handbook (315 pgs) 
AD BO86999 Opepational Law Hand­

booWGS-DD44-1 (55 pgs). 
AD B088204. Uniform System of Military 

Citation, A/JAGS-DIH4-2 
'(38 pgs). 

The following CID publication is also available 
through DTIC: 
AD A145966 	 USACIDC Pam 195-8, 

Criminal Investigations, Vi­
olation of the USC in Eco­
nomic Crime Investigations 
(approx. 75 pgs). 

Those ordering publications are reminded that 
they are for government use only. 
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2. Regulations & Pamphlets E 

Number Title Change Date 

XR 20-1 Inspector General Activities and Procedures 6 Jun 85 

AR 37-20 Administrative Control of Appropriated Funds 1 Aug 80 
AR 14&145 Individual Mobilization Augmentation Program 1 20 Jun 85 

AR 600-85 Alcohol and Drug Abuse Prevention and Control 
Program 

109 9 May 85 

AR 63540 Physical Evaluation for  Retention, Retirement, or 
Separation 

905 7 Jun 85 

DA Pam 31G1 Consolidated Index of Army Publications and 1 Jun 85 
Blank Forms 

3. Articles 
Appel, The Inevitable Discovery Exception to the 

Exclusionary R u l e ,  21 Crim. L. Bull. 101 
(1985). 

Brown, Hospital Medical Staff: An E n t i t y  in 
Need of Counsel,  3 Preventive L. Rep. 116 
(1985). 

Diamond, The Rights and Benefits of Former 
Military Spouses, 18 Clearinghouse Rev. 1402 
(1985). 

Frolik, Personal Injury Compensation as a Tax 
Preference, 37 Me. L. Rev. 1 (1985). 

Geraghty & Raphael, Reporter’s Privilege and 
Juvenile Anonymity: Two Confidentiality Pol­
icies on a Collision Course, 16 Loy. U.L.J. 43 
(1984). 

Goldberg, Escobedo and Miranda Revisited, 18 
Akron L.Rev. 177 (1984). 

Graham, Evidence and Trial Advocacy Work­
shop: Prior  Inconsistent Statements-
Requirements for Impeachment, 21 Crim. L. 
Bull. 156 (1985). 

Haynsworth, How to Draft Clear and Concise 
Legal Documents, 31 Prac. Law 41 (1985). 

Ingulli, Grandparent Visitation Rights: Social 
Policies and Legal Righta, 87 W.Va. L. Rev. 
295 11984-85). 

Joost, A Corps of Federal Administrative Law 
Judge Corps: An Incomplete But  Important 

Re form Ef for t ,  19 New Eng.  L. Rev. 733 
(1983-1984). 

Kraut, Domestic Relations Advocacy-Is There a 
Better Alternative?, 29 Vill. L.  Rev. 1379 
(1984). 

La Grone & Combs, Alternatives to the Insanity 
Defense, J. Psychiatry & L., Spring 1984 at 93. I 

Massaro, Experts, Psychology, Credibility and 
Rape: The Rape Trauma Syndrome Issue and 
its Implications fo r  Expert Psychological Tes­
timony, 69 Minn. L. Rev. 395 (1985). 

Robinson, Causing the Conditions of One’s Own 
Defense: A study in the Limits of Theory in 
Criminal  L a w  Doctrine, 71 Va. L. Rev. 1 ~ 

(1985). 
Rubin, Nuclear Weapons and International 

Law, 8 Fletcher F. 45 (1984). 
Salzberg & Zibelman, Good Cause Evictions, 21 

Willamette L. Rev. 61 (1985). 1 

Smith, The Pastor on the Witness Stand: Toward 1 
a Religious Privilege in the Courts, 29 Cath. 
Law. 1 (1984). 

Comment, Government Contract Defense: I 
Sharing the Protective Cloak of Sovereign Im­
munity After McKay v. Rockwell Int’l Corp., 
37 Baylor L. Rev. 181 (1985). 

Note, United States v. Welden: The Constitu­
tionality of the Victim and Witness Protection 
Act, 79 Nw. U.L.Rev. 566 (1984). ,­

/ I 
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