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Introduction

The appeals process in federal-sector employment cases has been criticized as inefficient and cumbersome.! The
criticism has been particularly keen with respect to disciplinary actions where the employee is also claiming discrimination.?
The duplication of efforts, costliness, and delays associated with the present system have led commentators to suggest that
the system would be better served by consolidating the functions of various agencies such as the Equal Employment
Opportunity Commission (EEOC), the U.S. Department of Labor, and the MSPB into one administrative agency.’

This article poses more modest suggestions for improvement. This article examines the inefficacies present in the
adjudication by the MSPB and the EEOC of a small fraction of appeals referred to as “mixed constructive removals.” In
addition, the article suggests reasons why the present procedure for adjudicating such cases should be reformed.

How Is a Case Adjudicated by the MSPB and the EEOC?

Although they are separate federal agencies with distinct missions, both the MSPB and the EEOC duplicate their efforts
much more than necessary when adjudicating mixed constructive removal appeals. The MSPB is an independent federal
agency created to ensure all federal government agencies follow federal merit systems principles.* The MSPB does this by
adjudicaging personnel actions of agency federal employees, and by conducting special reviews and studies of federal merit
systems.

The MSPB’s appellate jurisdiction is relatively expansive.® However, the overwhelming majority of agency personnel
actions appealed to the MSPB fall within a relatively small category of actions including, but not limited to: removals,’
suspensions for more than fourteen days, reductions in grade, and reductions in pay.®

*J.D., 1987, University of North Carolina School of Law; B.A., 1984, University of North Carolina at Chapel Hill. The author is an Administrative Judge
with the MSPB, Atlanta Regional Office. Prior to his appointment as an administrative judge, the author served as an active duty Judge Advocate with the
Department of the Navy, and was a recipient of the Navy Achievement Medal for meritorious service. The views expressed in this article are solely those of
the author and do not purport to reflect the views of the MSPB.

! Because federal employees can either consecutively or simultaneously have claims which are based primarily on the same set of facts adjudicated by the
Equal Employment Opportunity Commission, the U.S. Department of Labor, and the MSPB, employees and management may find themselves entangled in
a burdensome and complicated process which may take years to resolve. See Martin J. Dickman & Patricia A. Marshall, Examining the Inefficiencies of the
Federal Workplace—Recommendations for Reform 2 (Sept. 2001), available at http://www.rrb.gov/pdf/oig/REPORTS/ineffi.pdf; see also Federal Employee
Redress: A System in Need of Reform: Hearing Before the Subcomm. on Treasury, Postal Service, and General Government Comm. on Appropriateness of
the H. Comm., 104th Cong. 1-4 (1996) [hereinafter Federal Employee Redres] (statement of Timothy P. Bowling, Associate Director, Federal Management
and Workforce Issues, General Government Division), available at http://www.gao.gov/archive/1996/gg96110t.pdf.

2 See discussion p. 22.

% See Dickman & Marshall, supra note 1; see also Federal Employee Redress, supra note 1.

“See 5 U.S.C. § 2301 (2000).

®See 5 C.F.R. § 1200.1 (2008).

® The Code of Federal Regulations lists more than twenty different actions over which the MSPB exercises its appellate jurisdiction. See id. § 1201.3(a), (b).

" A removal under 5 U.S.C. § 7512(1) is considered “an adverse action removal.” A removal under 5 U.S.C. § 4303 is considered “a performance-based
action removal.”

®See 5 U.S.C.S. § 7512(1)—(4) (LexisNexis 2008).
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The Equal Employment Opportunity Commission (EEOC) has jurisdiction over employment discrimination issues raised
in the federal government’s role as an employer.® In this regard, the EEOC has responsibility for enforcing all federal EEQ
laws and the duty to coordinate and lead the federal government’s effort to eradicate workplace discrimination.”® It
accomplishes this mission by receiving, reviewing, and processing charges of employment discrimination, as well as by filing
discrimination lawsuits."*

A “mixed-case appeal” is an appeal filed with the MSPB alleging that an agency action (appealable to it) was effected, in
whole or in part, because of discrimination on the basis of race, color, religion, sex, national origin, handicap or age.** A
“mixed-case complaint,” on the other hand, is a complaint of employment discrimination filed with a federal agency’s EEO
office basetlzison race, color, sex, national origin, age or handicap related to or stemming from an action that can be appealed to
the MSPB.

A constructive adverse action arises when an agency’s conduct leaves an employee no alternative but to self-impose an
adverse action such as to resign or retire involuntarily."* For example, although a resignation is ostensibly a voluntary
separation from employment, it is possible that resignations may be coerced by actions of the employing agency.” In other
words, a facially voluntary action by the employee may actually be involuntary.'®

The MSPB has long held that actions such as forced resignations are tantamount to a removal and are, thus,
“constructive” removals.” Since a removal action is within the jurisdiction of the MSPB, a forced resignation claim would
be considered a constructive removal and within the jurisdiction of the MSPB.*® In appealing a constructive adverse action to
the MSPB, a claim of possible prohibited discrimination in connection with a claim of a possible adverse action is a mixed
case.”® Hence the term, mixed constructive removal.

How the Present State of the Law Contributes to the Inefficiencies Associated
with Adjudicating Mixed Constructive Removals

In conventional mixed case appeals, i.e., those cases where a claim of prohibited discrimination is raised in connection
with an action that is within the MSPB’s jurisdiction,? there is no duplication of efforts between the MSPB and the EEOC
with respect to the initial findings on the merits of the discrimination claim because only the MSPB administrative judge

® See Exec. Order No. 12067, 3 C.F.R. 206 (July 5, 1978), available at http://www.eeoc.gov/abouteeoc/plan/par/2006/management_discussion.html.
10 H
See id.

™ The EEOC also has jurisdiction over employment discrimination issues for private employers, state and local agencies, employment services, and labor
organizations. See id.

12See 29 C.F.R. § 1614.302(a)(2) (2007); see also 5 C.F.R. § 1201.151 (2008).
¥ See 29 C.F.R. § 1614.302(a)(1).

4 See Garcia v. Dep’t of Homeland Sec., 437 F.3d 1322, 1324 (Fed. Cir. 2006).
5 See id.

1 See id.

7 See Greenup v. Dep’t of Agric., 106 M.S.P.R. 202, 1 4 (2007).

8 The MSPB recently sought clarification from its reviewing Court, the U.S. Court of Appeals for the Federal Circuit, on the question whether, in a
constructive adverse action, jurisdiction attached upon a finding that the underlying removal action was involuntary, or upon the aggrieved employee making
a non-frivolous allegation of jurisdiction. See McMillan v. U.S. Postal Serv., 98 M.S.P.R. 334, 336 n.* (2005). Acknowledging the “divergent decisions” of
the U.S. Court of Appeals for the Federal Circuit, the MSPB “has consistently acknowledged that we are constrained to follow Cruz v. Department of the
Navy, 934 F.2d 1240, 1248 (Fed.Cir.1991) (en banc), which holds that the Board (MSPB) does not acquire jurisdiction over a constructive removal unless
the appellant proves that his resignation or retirement was involuntary.” See McMillan, 98 M.S.P.R. at 336 n.*. In Garcia, 437 F.3d at 1324, the court
clarified that jurisdiction attaches in constructive adverse action appeals to the MSPB in accordance with its holding in Cruz and not in accordance with its
holding in Spruill v. M.S.P.B., 978 F.2d 679, 689 (Fed.Cir.1992), which held that jurisdiction attached when an aggrieved employee made non-frivolous
allegations that he was constructively removed.

19 See Garcia, 437 F.3d at 1324.

2 The Board’s authority to adjudicate claims of prohibited discrimination is limited to those cases where the underlying appeal may be brought directly to
the Board. See Saunders v. M.S.P.B., 757 F.2d 1288, 1290 (Fed. Cir. 1985) (holding that 5 U.S.C. § 2302(b) is not an independent source of MSPB
appellate jurisdiction). The MSPB is authorized to adjudicate a claim of discrimination of the sort listed in 5 U.S.C. § 2302(b)(1) where the claim is
interposed as a defense to an appealable action. See 5 U.S.C. § 7701(c)(2)(B) (2000); see also Fair v. Dep’t of the Navy, 66 M.S.P.R. 485, 488 (1995).
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reviews the discrimination claim in a mixed case filed with the MSPB.?! If an employee loses before the MSPB he may
appeal his discrimination claim to the EEOC’s Office of Federal Operations but they will only review the MSPB’s
discrimination finding for legal sufficiency.”> The EEOC can either concur with the MSPB decision, or remand it back to the
MSPB for additional evidence to the extent the EEOC considers it necessary to supplement the record.”® No EEOC
administrative judge will look at the case.?*

In mixed constructive removal cases, however, the situation is different. The immediate question in such cases is
whether the MSPB has jurisdiction over the claim. If the MSPB administrative judge finds that the decision to resign or
retire is voluntary, it is outside the MSPB’s jurisdiction and the appeal is dismissed for lack of jurisdiction.”® By dismissing
the appeal in this manner, the MSPB administrative judge is prohibited from making a finding on the merits of the
discrimination issue even though he has already heard the evidence.®® The aggrieved employee must now take his
discrimination claim back to the EEOC as a non-mixed case complaint, where the EEOC will conduct a review of the same
set of facts and issues as did the MSPB.?" Herein lies the dilemma presented by mixed constructive removal cases and the
host of potential problems associated with them.

For example, in an appeal before the MSPB where the appellant raises the claim that he was forced to resign his position
based upon the discrimination he suffered at the hands of the agency, the MSPB would not have jurisdiction to adjudicate the
employee’s claim of prohibited discrimination without first establishing its jurisdiction over the forced resignation claim.?®
However, because the MSPB presumes the decision to resign is voluntary and, thus, outside its jurisdiction, the appellant is
not entitled to a hearing on the jurisdictional issue before an MSPB administrative judge unless he first makes a “non-
frivolous allegation” that his decision to resign was involuntary.” Such evidence must be sufficient to establish that the
action was obtained through duress or coercion, or to show that a reasonable person would have been misled by the agency.*
The touchstone of the “voluntariness” analysis is whether, considering the totality of the circumstances, factors operated on
the employee’s decision-making process that deprived him of freedom of choice.®

In adjudicating the voluntariness issue, if the MSPB administrative judge finds there is evidence of discrimination, but
that such evidence is not pervasive enough that a reasonable person would have felt compelled to resign or retire under the
circumstances, then the MSPB administrative judge would have to dismiss the case for lack of jurisdiction finding the
appellant’s decision to resign or retire was voluntary.*> Such a case would not constitute a constructive removal. In such a
scenario, while the MSPB’s administrative judge has heard evidence on the discrimination issue, the judge has not made a

2 In conventional mixed case appeals, duplication of efforts on review of the discrimination claim is not normally an issue because the aggrieved employee
usually elects the forum in which to proceed. The EEOC Regulation 29 C.F.R. § 1614.302(b) provides that:

An aggrieved person may initially file a mixed case complaint with an agency pursuant to this part or an appeal on the same matter
with the MSPB pursuant to 5 C.F.R. 1201.151, but not both. An agency shall inform every employee who is the subject of an action
that is appealable to the MSPB and who has either orally or in writing raised the issue of discrimination during the processing of the
action of the right to file either a mixed case complaint with the agency or to file a mixed case appeal with the MSPB. The person
shall be advised that he or she may not initially file both a mixed case complaint and an appeal on the same matter and that whichever
is filed first shall be considered an election to proceed in that forum.

29 C.F.R. § 1614.302(b) (2007) (emphasis added).
?2 See 29 C.F.R. § 1614.305(c).
2 See id. § 1614.305 (c)(1), (d).

% Indeed, in cases where an aggrieved employee has first elected to file a mixed case appeal to the MSPB, EEOC regulations state that
the agency may temporarily dismiss the mixed case complaint by tolling all statutory/regulatory time deadlines until the question of the
MSPB’s jurisdiction over the action has been resolved. 1d. § 1614.302(c)(2)(ii).

% See Cruz v. Dep’t of the Navy, 934 F.2d 1240, 1248 (Fed. Cir. 1991) (en banc).

% This has been the case since at least 1996 when, in Markon v. Dep’t of State, 71 M.S.P.R. 574 (1996), the MSPB held that the appellant’s allegations of
discrimination and reprisal will only be addressed by it insofar as they relate to voluntariness, unless jurisdiction is established.

7 See 29 C.F.R. § 1614.302(b).
% See Cruz, 934 F.2d at 1248.

% |n making a non-frivolous allegation of fact, appellant need not prove that the alleged fact occurred. Rather, all appellant need do is allege facts which, if
true, would establish that his decision to resign was involuntary. See Neice v. Dep’t of Homeland Sec., 105 M.S.P.R. 211, 1 7 (2007).

% See id. (citing Staats v. U.S. Postal Serv., 99 F.3d 1120, 1123-24 (Fed. Cir. 1996); Huyler v. Dep’t of the Army, 101 M.S.P.R. 570, 1 5 (2006)).
* See id.

%2 See Markon v. Dep’t of State, 71 M.S.P.R. 574, 578-80 (1996).
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finding on the merits of the issue since the underlying action is outside the MSPB’s jurisdiction. Likewise, once the MSPB
administrative judge finds the alleged constructive removal is outside of the MSPB’s jurisdiction, the case is no longer
considered a mixed case.®

When an aggrieved party files a complaint and appeal in both forums and there is a regulatory determination that the
party elected to proceed before the MSPB, the agency and the MSPB administrative judge may question the MSPB’s
jurisdiction over the matter. The agency must hold the mixed case complaint in abeyance and toll all time limitations. If the
MSPB administrative judge dismisses the appeal for lack of jurisdiction, the agency shall recommence processing of this
discrimination complaint as a non-mixed case complaint.** This process is automatic and does not require any additional
action from the complainant. As such, the employee in this scenario would have an opportunity to have his discrimination
complaint heard, potentially for a second time, either electing to receive an immediate final decision on the issue from the
agency, or electing to have a hearing on the issue before an EEOC administrative judge.®

The current process opens the door to the substantial duplication of efforts between the MSPB and the EEQOC, the
potential (either real or perceived) for inconsistent judgments by these agencies and the layman’s resulting perception of
ineptness, and needless expenses by all parties, to name but a few. To eradicate these inefficiencies and misperceptions, upon
finding the appellant in an MSPB appeal has made a non-frivolous allegation that his decision to resign or retire was
involuntary, the MSPB administrative judge should be permitted to make a finding on the merits of the discrimination claim
he would be adjudicating in connection with the constructive removal, even in the event that he ultimately finds the
appellant’s decision to resign/retire was voluntary. To do so would eliminate the previously cited problems and the many
others as aptly illustrated in the recent case of Davis v. Department of Homeland Security.*®

Why the Current Law Should Be Changed to Allow for the Expansion of MSPB’s Jurisdiction
in the Adjudication of Mixed Constructive Removal Cases

Davis illustrates the problems inherent in the present treatment by the MSPB and the EEOC of mixed constructive
removal appeals. In Davis, the aggrieved employee, a Customs and Border Patrol Officer, claimed that she had no choice but
to resign her position due to the intolerable working conditions caused by the sexual harassment to which she had been
subjected.®” In her appeal to the MSPB, Ms. Davis alleged that, shortly following her appointment to the position, her
second-line supervisor began to sexually harass her by making “numerous sexual advances towards her, to include making
obscene comments, and stalking her.”®® In addition, Ms. Davis claimed that, subsequent to this harassment, she was further
subjected to a hostile work environment when her immediate supervisor, a female, lowered her mid-term performance
ratings, denigg her the opportunity to work on Sundays, and unlawfully inquired into the status of her EEO complaint, among
other things.

% As explained in Markon, discrimination “‘is not an independent source of [MSPB] jurisdiction.” Nor has the [MSPB] been granted jurisdiction over Title
VI discrimination claims, ‘per se.” Because the [MSPB] may initially consider only the issue of jurisdiction, this case is not a mixed one, under 5 U.S.C. §
7702, involving discrimination as an affirmative defense.” 1d. at 578 (citing Cruz v. Dep’t of the Navy, 934 F.2d 1240, 1245 (Fed. Cir. 1991)).

%29 C.F.R. § 1614.302(c)(2)(ii) (2007).

% Under 29 C.F.R. § 1614.302(b), an aggrieved party may initially file a mixed case complaint with an agency or an appeal on the same matter with the
MSPB but not both. Whichever forum first receives a filing on the same matter is considered an election to proceed in that forum. Id. If the aggrieved party
files a mixed case appeal with the MSPB instead of a mixed case complaint with the agency and the MSPB dismisses the appeal for jurisdictional reasons,
the agency shall promptly notify the individual in writing of the right to contact an EEO counselor within 45 days of receipt of this notice and to file an EEO
complaint, subject to § 1614.107. If a person files a timely appeal with the MSPB from the agency’s processing of a mixed case complaint and the MSPB
dismisses it for jurisdictional reasons, the agency shall reissue a notice under § 1614.108(f) giving the individual the right to elect between a hearing before
an administrative judge and an immediate final decision. Id.

% See Davis v. Dep’t of Homeland Sec., MSPB Docket No. SF-0752-04-0760-1-1 (Feb. 22, 2005) (Initial Decision).

% 1d. at 4. At the hearing, Ms. Davis testified that shortly after her second-line supervisor began harassing her, she confided in a peer of her supervisor about
the harassment. See id. at 6. The supervisor’s peer testified that when he spoke to the supervisor about Ms. Davis’s concerns regarding his conduct, the
supervisor responded by saying that “insofar as he was concerned, [Ms. Davis] was single and would be the mother of his children.” See id. The
supervisor’s peer further testified that he believed the supervisor was stalking Ms. Davis because he observed him at Ms. Davis’s “vehicle booth” on two
occasions even though supervisors had no reason to go to the booth. See id. Moreover, the supervisor’s peer testified that he raised the matter with the
Deputy Port Director and told her that the supervisor was “at it again.” See id.

®Seeid. at 5.

¥ Seeid.
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The MSPB administrative judge found these claims constituted a non-frivolous allegation that Ms. Davis’s decision to
resign was involuntary, and he scheduled a jurisdictional hearing.** During the prehearing conference, the MSPB
administrative judge advised the parties of the burden of proof regarding the jurisdictional issue.** In light of the appellant’s
hostile work environment claim,*? the MSPB’s administrative judge advised the parties that the ultimate question was
“whether under all the circumstances working conditions were made so difficult by the agency that a reasonable person in the
employee’s position would have felt compelled to [resign].”*

At the hearing, the MSPB administrative judge heard evidence on the appellant’s allegations of sexual harassment and
hostile work environment.** Although the appellant chose not to testify at the MSPB proceeding, she presented evidence of
discrimination, both in support of her discrimination claim as well as the underlying claim on the merits that her resignation
was involuntary because of that discrimination.*

The MSPB administrative judge found that Ms. Davis failed to meet her burden of showing that working conditions were
so difficult as to compel a reasonable person to resign.*® With respect to the sexual harassment allegations, the judge noted
that, while there was evidence indicating that Ms. Davis may have been subjected to inappropriate conduct of a sexual nature,
the agency had taken immediate and appropriate measures to curtail such conduct.*” The MSPB administrative judge
discredited the testimony of appellant’s witnesses with respect to her allegations that her first and second-line supervisors
created a hostile work environment and caused her to contract tuberculosis by purposely assigning her cases involving aliens
with tuberculosis and other communicable diseases such as HIV and AIDS.** The judge also concluded that Ms. Davis’s
cIaimsASf stress, anxiety, and unpleasant working conditions were not so intolerable as to compel a reasonable person to
resign.

In sum, the MSPB administrative judge found that Ms. Davis’s decision to resign was voluntary and, thus, outside the
MSPB’s jurisdiction. Despite having heard evidence on Ms. Davis’s claims of sexual harassment and retaliation for filing an
EEO complaint and for making protected whistleblower disclosures, the MSPB administrative judge concluded that
“[blecause | have found that the Board has no jurisdiction over this appeal, | cannot adjudicate the discrimination claims on
the merits.”® Accordingly, the MSPB administrative judge dismissed the appeal >

At the conclusion of the initial MSPB proceedings, Ms. Davis filed a petition for review, which the MSPB received on
28 April 2005, asking the MSPB to reconsider its administrative judge’s initial decision.> The evidentiary record on the
petition for review closed on 23 May 2005.* On 17 June 2005, the EEOC issued its final decision of Ms. Davis’ complaint
concerning the same sexual harassment charges as were raised before the MSPB administrative judge.> After having heard
substantially the same set of facts as those presented to the MSPB administrative judge, the EEOC administrative judge
found that Ms. Davis’s “supervisor’s inappropriate conduct and the agency’s complicity were so objectively offensive as to
alter the conditions of complainant’s (Ms. Davis’) employment.”® Thus, the EEOC determined that Ms. Davis’s supervisor

4 See supra note 18.

! See supra note 19 and accompanying text.

2 Davis, MSPB Docket No. SF-0752-04-0760-1-1, at 5; see Heining v. Gen. Servs. Admin., 68 M.S.P.R. 513, 520 (1995).
3 See Davis, MSPB Docket No. SF-0752-04-0760-1-1, at 2-3, tab 29 (Order and Summary of Telephonic Prehearing Conference, Initial Appeal File).
“1d. at 6-9.

* See id. at 16.

“ See id. at 12.

7 See id. at 13.

“8 See id.

“ See id. at 15.

%0 See id. at 18.

5 See id.

52 See Davis v. Dep’t of Homeland Sec., MSPB Docket No. SF-0752-04-0760-1-1, slip op. at 1 (Sept. 21, 2005).

¥ See id. at 2.

% See Davis v. Dep’t of Homeland Sec., No. 2006-3061, at 5 (Fed. Cir. May 30, 2007) (Nonprecedential Disposition).

% See id.
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had sexually harassed her and the EEOC awarded her damages.”*® On 6 July 2005, Ms. Davis moved to have a transcript of
the EEOC hearing and the EEOC’s final decision finding that she had been sexually harassed admitted into the MSPB’s
record for consideration on petition for review.”’

After fully considering the record, the MSPB affirmed by Final Order its administrative judge’s initial decision, correctly
finding that there was no new or previously unavailable evidence, and that the administrative judge made no error in law or
regulation that affected the outcome of the initial decision.*® Furthermore, the MSPB refused to consider the final decision of
the EEOC. The MSPB, therefore, denied the petition for review, and the MSPB administrative judge’s initial decision
became the MSPB’s final decision.>

Ms. Davis next appealed the MSPB’s final decision to the Court of Appeals for the Federal Circuit.®® After reviewing
the MSPB’s record in its entirety and concluding that the MSPB did not err in denying the admission of the EEOC hearing
transcript, the court nonetheless remanded the case back to the MSPB.®* The court held that, because the EEOC’s decision
finding sexual harassment was not complete until 17 June 2005, almost one month after the MSPB’s evidentiary record
closed, and because the sexual harassment issue was so central to the issue of whether the appellant’s decision to resign was
voluntary, the MSPB, “faced with this inconsistency (on the sexual harassment issue), should have considered the final
decision of the EEOC.”® Moreover, the court charged the MSPB with resolving any inconsistencies (reached by the
respective agencies).®®

In light of the current state of the law, the Federal Circuit’s decision remanding the case back to the MSPB was incorrect,
for it is clear that the MSPB correctly decided the case in accordance with current case law. Rather, the remand is more the
result of the inefficiencies present in the current appeals system for Federal-sector employment cases. For instance, the court
cited “inconsistencies” between the MSPB and EEOC decisions as justification for its remand. The decisions, however, are
not necessarily inconsistent. While the MSPB administrative judge heard evidence on sexual harassment, the law does not
presently allow him to make findings on that issue—and he did not. However, he could have easily done so, had the law so
permitted, with a minimum of additional work.

The Federal Circuit remand in Davis makes no sense considering that the MSPB administrative judge had already heard
substantially the same evidence as the EEOC administrative judge. It is true that the evidence before the agencies was not
identical since, as previously noted, the appellant did not testify in the hearing before the MSPB but did testify in the EEOC
proceeding. Also, certain other witnesses testified before the EEOC that did not before the MSPB. However, it makes no
sense to give the employee a “second bite at the apple” when doing so could be avoided.

The Need for Change

The perception of inconsistent judgments is created between different forums when those forums reach different
conclusions after having been presented with essentially the same set of facts. The present system promotes such a
perception when, in actuality, no such inconsistencies may exist at all. Presently, an aggrieved employee who files an appeal
to the MSPB has the right to have the MSPB decide any allegation of discrimination raised in an appeal of an agency action,
without consideration of whether the allegation is based on facts to support a prima facie case of discrimination, or is non-
frivolous.** This article proposes that Title 5 of the United States Code be amended to allow for MSPB administrative judges

% See id. at 2.

% See id. at 6.

%8 See Davis, MSPB Docket No. SF-0752-04-0760-1-1, slip op. at 1.
% See id.

% See Davis, No. 2006-3061.

61 See id. at 2.

%2 See id. at 11. This case is not eligible for referral to the Special Panel, as the MSPB administrative judge did not make a merits determination on the issue
of discrimination. A case is eligible for referral to the Special Panel if, upon review of the MSPB’s final decision on discrimination, the EEOC reaches a
different result, and the MSPB reaffirms its decision on the issue upon the case being referred back to it by the EEOC. See 29 C.F.R. § 1614.306 (2007).

82 See Davis, No. 2006-3061, at 11.

5 U.S.C. § 7702(a)(1) (2000). In a recent decision, however, the MSPB overruled its decision in Currier v. U.S. Postal Serv., 79 M.S.P.R. 177, 182
(1998), and found that an administrative judge may strike an appellant’s discrimination claim from consideration at an evidentiary hearing if the appellant
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to decide allegations of discrimination made in connection with constructive removal actions where non-frivolous allegations
of jurisdiction have been successfully made, even if the administrative judge ultimately finds that the decision to resign or
retire was voluntary. 1f MSPB administrative judges had been granted the authority to decide the merits of discrimination
claims in constructive removal cases, the perception of inconsistent judgments in Davis might have been eliminated.

In Davis, several factors accounted for the perception of inconsistent judgments. First, there was the fact that the
appellant testified before the EEOC administrative judge but not before the MSPB administrative judge.®® Likewise, certain
witnesses who allegedly possessed firsthand knowledge of the events in question testified before the administrative judge in
one proceeding but not before the administrative judge in the other proceeding. Tactical maneuvers such as these are
significant and can substantially impact the outcome of a case as they did in Davis. Despite these various trial strategies, the
fact remains that the present law constrains the administrative judge in the MSPB proceeding to consider the evidence of
discrimination heard in connection with a constructive removal claim in an extremely limited fashion and for an extremely
limited purpose while such is not the case for the EEOC administrative judge hearing essentially the same evidence. These
factors, and others, increase the likelihood that different judges in different forums will arrive at different outcomes after
hearing essentially the same evidence, thus, creating the perception of inconsistent judgments.

Implementing the proposal suggested in this article eliminates this scenario because the MSPB administrative judge
would make findings on the merits of the discrimination claim made in connection with the constructive removal claim,
assuming a nonfrivolous allegation was successfully alleged. In this context, the EEOC’s role would be just as it is in mixed
case appeals of actual removals—to review the MSPB’s finding on the discrimination claim for legal sufficiency.®®

In addition to eliminating the perception of inconsistent judgments, implementation of the reforms suggested in this
article would also promote judicial economy. Since the proposed system allows the MSPB to conduct the hearing in a mixed
constructive removal case and make initial findings on claims of prohibited discrimination, needless delays inherent in the
present system would be eliminated. One proceeding would be conducted instead of potentially two. Thus, one prehearing
conference would be held instead of potentially two, and one set of witness rulings would ensue instead of potentially two,
etc.

This judicial economy would necessarily result in cost effectiveness. The aggrieved employee, who in most cases is
already financially burdened by the loss of income resulting from his resignation or retirement, would only have to support
the costs associated with attorney representation in one proceeding rather than potentially two. Likewise, the net costs to the
government would be severely reduced since it would only have to finance one proceeding rather than potentially two
regarding the same set of facts.

Finally, the inordinate delays inherent in the present system would be virtually eliminated in a newly reformed system in
which MSPB administrative judges adjudicate the merits of discrimination claims in appropriate constructive removal cases.
Elimination of these adjudicatory delays is in keeping with recent congressional attempts to implement systems which
provide for more expeditious resolution of these appeals. For instance, similar to the Department of Defense’s newly
proposed personnel system entitled the “National Security Personnel System (NSPS),” the Department of Homeland
Security’s (DHS) equivalent newly proposed personnel system, “MaxHR,” proposes several changes to DHS’s existing
personnel system. One such proposal calls for the reduction of the time limit for the MSPB’s adjudication of a DHS appeal
from the present regulatory requirement of 120 days to 90 days.®’

fails to make factual allegations to support an inference that the agency’s action was a pretext for discrimination. See Redd v. U.S. Postal Serv., 101
M.S.P.R. 182, 185-88 (2006).

% See Davis, No. 2006-3061, at 10-11.

% The EEOC’s authority to review the MSPB’s decision on a claim of prohibited discrimination made in connection with a mixed case appeal is found at 5
U.S.C. § 7702(b). Upon petition of the aggrieved party, 5 U.S.C. § 7702(b)(1) enables the EEOC to review such claims “within 30 days after notice of the
decision of the Board (MSPB).” 5 U.S.C. § 7702(b)(1). After receiving such a petition, the EEOC shall, within thirty days after the date of the petition,
determine whether to consider the (MSPB) decision. 1d. § 7702(b)(2). If the EEOC decides to consider the MSPB’s decision, it shall, within sixty days of
the date of the decision, consider the entire record of the MSPB proceedings and, on the basis of the MSPB’s evidentiary record: (A) concur in the MSPB’s
decision; or (B) issue another decision which differs from that of the MSPB to the extent that, as a matter of law, it finds the MSPB decision interprets the
law incorrectly or, the MSPB decision is not supported by the evidence in its record. Id. § 7702(b)(3).

%7 See 5 C.F.R. § 9701.706(k)(7) (2005). The U.S. Court of Appeals for the District of Columbia agreed with a federal district court judge’s ruling striking
down certain portions of MaxHR which proposed changes involving union rights, disciplinary procedures, and employee appeal rights protections. See Nat’l
Treasury Employees Union v. Chertoff, 452 F.3d 839 (D.C. Cir. 2006). In that opinion, the Court of Appeals reversed with prejudice, however, DHS’
attempt to change the standard by which the MSPB would apply its mitigation authority in DHS cases under MaxHR, finding that issue “not yet ripe for
review.” See id. at 868. Similar legal challenges to DOD’s NSPS were not initially met with such favorable results as these, however. For instance, the
U.S. Court of Appeals for the District of Columbia reversed a District Court opinion which struck down as unfair those provisions of NSPS dealing with
adverse actions, employee appeal rights and union rights, leaving the door open for DOD to fully implement its proposals. See Am. Fed’n of Gov’t
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Conclusion

Congress should amend the law to allow for the expansion of MSPB’s jurisdiction so its administrative judges can make
findings on the merits of discrimination claims made in connection with mixed constructive removal cases where the
appellant has made a non-frivolous allegation of MSPB jurisdiction, even though the judge may ultimately find that the
appellant’s decision to resign or retire was voluntary.

Employees v. Gates (formerly AFGE v. Rumsfeld), 486 F.3d 1316 (D.C. Cir. 2007). Despite the Court of Appeals ruling, DOD has withheld
implementation of these controversial provisions in response to congressional pressure and the threat of additional legal action (AFGE filed an appeal of the
Court of Appeals decision to the U.S. Supreme Court on 7 Jan. 2008). Brittany Ballenstedt, Union Files Supreme Court Appeal of NSPS Lawsuit, GOV'T
EXECUTIVE (Jan. 7, 2008), available at http://www.govexec.com/dailyfed/0108/010708b1.htm. On 29 January 2008, however, AFGE withdrew its appeal to
the Supreme Court after President Bush signed a revised version of the National Defense Authorization Act of 2008 (the Act) into law. Brittany Ballenstedt,
Bush Signs Bill that Sends Unions Back to Bargaining Table at Defense, GoOV'T EXEcuTive (Jan. 29, 2008), available at
http://www.govexec.com/dailyfed/0108/012908b1.htm. In a revised version of the Act (fiscal year 2008 Defense Authorization Act), the DOD, in
concession to the employee unions, removed all previous limitations and “restore[d] collective bargaining and [employee] appeal rights under the National
Security Personnel System.” See id. Thus, the full implementation of NSPS will have no affect on the proposals suggested in this article.
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