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Two years ago in the November 2003 issue of The Army Lawyer, this author examined the state of the Iragi legal system
on the heels of the initial U.S. occupation of that country.® The general conclusion at that time was that the Iraqgi judiciary
had an uphill battle to overcome its four decades history of corruption, political influence, and bias in order to establish the
rule of law.” This article examines what additional progress, if any, has been made over the past two and one half years.

Since April 2003, significant financial and human resources have been placed at the disposal of the Iragis for use in
restoring their court system.>  The U.S. military, the State Department, the Justice Department, the American Bar
Association, and myriad private entities have placed millions of dollars in reconstruction aid and thousands of professional
work hours at their disposal.” Even Kuwait, a former victim of Iragi aggression, has provided support—providing legal
books and training, and hosting the first visit of Iraqi jurists to Kuwait in March 2004 to promote interagency cooperation
between the Kuwaiti and Iragi Ministries of Justice.® These actions have provided the Iragis with the tangible tools needed to
succeed in restoring the rule of law.°

Money and other tangible resources alone, however, cannot restore an independent judiciary in lIraq, nor are they a
reliable measure of progress. In evaluating progress, it is important to recognize a significant factor that weighs heavily upon
any fair measurement of Iraq’s advances. Since August 2003, the Iraqi judiciary has not only been faced with the mission of
reinventing itself from a political tool to a system of justice, but it has done so while being the specific military target of an
insurgent destabilization campaign.” Iragi judges who have not been viewed as loyal to a particular faction or militia have
often been targeted for elimination by Anti-lraqi Forces (AIF) and other terrorist groups.®

If one uses purely objective measures, a strong case can be made for tremendous progress in the restoration of the Iraqi
legal system. In terms of courthouses rebuilt and cases adjudicated, the numbers are strong.® Whether or not justice exists in
society, however, cannot be measured by bricks and mortar or by case processing statistics. The measurement of justice in
Iraq is intangible, existing in the minds of the people over whom the system exerts authority. Justice is measured by whether
the populace believes its members will receive a fair and impartial disposition of charges or grievances before the bench.

To evaluate progress in the Iragi judicial system, one must first know the starting point from which reform will be
measured. The Iragi courts did not begin their current march toward legitimacy from a position of strength. The Iraqgi
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judiciary suffered from a lack of independence during thirty-five years of Saddam Hussein’s rule, operating within the
construct of reliance by Saddam upon his Special Security Tribunals.™

The judges in place when the United States invaded Iraq in March 2003 were in positions of power, due in large part
because they learned how to survive within a treacherous and sometimes violent system.** Such survival came about from
obedience to the centralized authority of Saddam’s tightly controlled Ministry of Justice, not by the judges holding
themselves out as champions of justice. The majority of those judges remain on the bench today, including Ba’athist judges
who were originally removed by the Coalition Provisional Authority (CPA) under Ambassador Bremer only to be later
reinstated by the Iragis.* Despite the appointment of a small number of new judges by coalition authorities, much of the
judicial reform effort has been directed at rehabilitating those who had previously held power under Saddam.*®

As the judiciary began recovering from massive destruction and looting of the court facilities following the fall of the
Ba’athist regime in April 2003, efforts to establish the rule of law were immediately handicapped by the insurgency that
flared up in August 2003.%* Judges who had little familiarity with the concepts of judicial independence and impartiality after
decades of Ba’athist control were asked by the CPA and civil affairs operators to employ such concepts at the very time when
embracing those values made one a target for personal violence.”® As detailed below, some Iragi judges have broken from
their Ba’athist historical roots in placing concerns for self-preservation above the good of the people. Many, however, have
not.

Another challenge to fairly evaluating judicial reform in Iraq is that circumstances vary greatly depending upon one’s
geographic location within the country. The closer a person is to Baghdad, the greater the semblance of an independent
judiciary. The overwhelming presence of U.S. forces in Baghdad help reinforce the stability of the central Government,*® and
accordingly, provides a positive atmosphere for the greatest progress in judicial reform. Even in Baghdad, however, judges
live with the specter of violence hanging over their actions. “Judges throughout Iraq start their daily trek to the court house,
not knowing if they will see their families again. Though threats are routine, so is the way judges accept the fact that
intimidation is just part of their job.”’

The greater the distance from Baghdad, the greater the negative influence that militias and insurgents, operating outside
the Iraqi Government structure, tend to have on the development of an independent judiciary.’®* The stability of the Iragi
courts is currently an uneven patchwork quilt. No one generalization can accurately describe the reality of the widely
diverging levels of progress within the eighteen provinces. According to an official in the northern Kurdish area of northern
Iraq, who was detained for writing comments perceived to be anti-Kurdish on the internet, “There is an absence of law. The
law now, it’s big fish eats the small fish.”*° In Anbar province, a volatile province in the Sunni Triangle, there are no
functioning criminal courts (due to instability), although there is a full complement of judges on hand.?’ And yet, in Babil
province, in the Shiite south, general progress toward the rule of law has been made, despite concerns by judges for their
personal security.

Why this difference? Although there are varied political and cultural factors, progress toward an independent Iraqi
judiciary is most closely linked to the state of security throughout the country. The ultimate success or failure in restoring the
rule of law to Iraq is inextricably linked to the security atmosphere. Much progress has been made in Iraq in renovating the
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physical infrastructure of the courts and providing the judiciary with the tools with which to build an independent judiciary.
The continued growth and development of that system cannot be assumed, however, even if built upon such a foundation.
The days of intimidation and undue influence under Saddam have not faded from the memory of the Iragi judges and it
would be unrealistic to expect these men, who survived under Saddam by being compliant, to fully embrace serious legal
reform when someone new is holding a rifle to their heads.

As stated by a judge advocate responsible for judicial reconstruction in the volatile Anbar province:

In the final analysis, the only measurable [way] progress will be made, is through a genuine commitment to
improvement from the Iraqi citizens working with [the judiciary, pretrial detention facilities, and the Iraqi
police]. This commitment will take tremendous courage and risk on their part because individuals
cooperating with the coalition forces are considered traitors by those who terrorize this region each day.
There are countless examples of Iragis being attacked or murdered for cooperating or even giving the
appearance of cooperating with the coalition forces.”*

The relationship between security and the establishment of the rule of law in Iraq is a symbiotic one. The rule of law
cannot establish strong roots in a nation where the price of doing one’s job as a judge means death. And yet, the people of
Iragq will not have the faith to resist that insurgency and support the judiciary (as well as other Iragi government institutions)
unless they see marked evidence that those institutions have evolved so as to warrant the sacrifice.?

Another of the challenges facing the courts is that the police forces in many of the towns where the provincial courts sit
remain rife with corruption and political allegiances.® Basra, the major Shiite city, regarded since 2003 as a relatively stable
oasis amidst the sectarian violence elsewhere in Iraq, is becoming increasingly destabilized by an estimated 200-300 police
officers known as the Jameat who murder and torture at will in support of their factional political goals.?* Judges operating in
such an atmosphere are certainly cognizant of their own safety when seeking to exercise their judicial authority—a reality
that cannot help but retard progress toward the rule of law.

The Iraqgi civilian population is still cautious in placing its confidence too fully in the revamped lIragi judiciary. The
initial euphoria regarding the fall of Saddam’s political machinery in the Shiite south has been replaced with caution and
wariness in the minds of the public. One source of public concern is that, “most of the corrupt judges, who had been
dismissed by the Judicial Review Committee established by Ambassador Bremer in 2003, were reinstated by the Chief
Justice of the Judicial Council [following a reversal of the de-Ba’athification policies in April 2004]. They are very well
known by the people.”® This unwillingness of the Ministry of Justice to remove former Ba’athist elements from the bench
leads many Iraqgis to wonder if the courts can be trusted. Many Iraqgis also still fear that their judicial system will not convict
Saddam Hussein, despite bold assertions to the contrary by the prosecutors involved in gathering evidence. ® These
lingering concerns promote a wait and see attitude toward the courts by many Iragis.

There is hesitancy within the judicial ranks as well—as to whether the rule of law will take root in the new Iraq. Some
judges who claim to pursue action against corruption within the Iragi government allege that they have been demoted or
removed for being too effective in their positions.” These allegations further erode public confidence in the judicial process,
whether true or not, in an already wary populace who feels the ongoing insurgent violence has “affected the judges badly.”?®
Violence as a tool to affect the outcomes of judicial proceedings is not limited to the insurgents as perpetrators, nor to the
courts as targets. The murder of two of Saddam Hussein’s attorneys during their defense of the former ruler”® sadly reflects
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the continued presence of elements in Iragi society who wish to resolve grievances with violence as opposed to the rule of
law. Accordingly, if one evaluates the progress of Iragi judicial reform by the degree of public confidence in the judicial
institutions, it is fair only to state that the ongoing insurgency is retarding both the progress of the courts and their reputation
in the eyes of the Iragi people.

Despite the above public concerns, there are positive signs of progress. That judges still endure significant risk to their
personal safety in order to accomplish the ideal of an independent judiciary creates a basis for optimism. In the words of the
Justice Attaché to the U.S. Embassy in Baghdad during 2005, “Iraqis are literally dying for the chance to achieve an efficient
and effective court system in a democracy of their own choosing.”*

Another positive development is that the Iraqi Government has taken necessary foundational steps for the Iraqgi judiciary
to assert its authority in the future. The 13 July 2003 establishment of a governing council and the 1 June 2004 founding of
the Iragi Interim Government were major steps in restoring sovereignty to Iraq and autonomy to its courts.3* The more recent
October 2005 Iragi Constitutional referendum established another necessary step toward the rule of law.*

Despite the intimidation and violence directed at judges by insurgents, there are also rewards for those with the resolve to
seek positive reform. As related by the recent Senior Legal Advisor, Justice Attaché at the U.S. Embassy in Baghdad:

An example of courts facing their challenge is the court in Hillah (Babil Province). As I interviewed the
provincial Chief Judge, Chief Prosecutor, and Chief Investigative Judge, they mentioned that one had his
son murdered, another had been wounded in an assassination attempt, and another had been recently
assigned an extra large [personal security detachment] due to the death threats. However, their
perseverance was rewarded when the Higher Judicial Council rewarded them with the privilege of
establist13i3ng an anti-terrorism court in Hillah. Several other jurisdictions have been rewarded in the same
method.

Any “chicken and egg” analysis, asking which must come first—security or reform—misses the mark. Both must trudge
forward in tandem, occasionally making progress and occasionally enduring setbacks, without losing sight of the objective.
The rule of law will not succeed in Irag without a more stable security environment, just as a more stable security
environment will not endure without the rule of law.

Progress has been made, but nearly three years after the U.S. invasion, it is fair only to claim that the opportunity for the
rule of law still exists—not that the goal has been achieved. The will for continuing self-sacrifice from Iraqi jurists, the Iraqi
people, and security forces is necessary for success. The rule of law will be established only when Iragi judges may apply the
rule of law to a given case, without self-interest or fear for their survival. Until that day, however, the end state for the Iraqi
judicial system is still up for grabs.
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