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DEPARTMENT OF THE ARMY

OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON. DC 20310-2200

REPLY TO
ATTENTION OF

DAJA-AL 2 6 NOV 1985

- SUBJECT: Intelligence Law - Policy Letter 85-6

STAFF AND COMMAND JUDGE ADVOCATES

1. Staff and comand judge advocates must maintain close liaison with intel-
ligence activities operating within their jurisdictions to ensure that intel-
ligence personnel receive timely advice on the numerous statutes, executive

- orders, and regulations governing canduct of these activities.

2. staff Judge Advocate, U.S. Army Intelligence and Security Command
(INSCQM), has prepared training materials on several intelligence law topics

‘and can conduct on-site training sessions. I encourage you to take advantage

of this instruction. INSCOM attorneys also are available to assist on spe-

~ cific intelligence law questions

3. Other steps that you should consider to fac111tate effective liaison with

-local intelligence activities include—-—

a. Appointing a senior member of your office as the primary point of con-
tact for intelligence llalson and adv:.ce.

. b. Requesting cammand brlefmgs on the orgam.zatlon and operations of
local intelligence units.

C. .Maintaining a current library of intelligence law materials, including

AR 381-10, DOD 5240.1-R, Executive Orders 12333 and 12356, and other appropri-

ate regulations in the 380 and 38l series.

d. Obtaining appropriate security billets and clearances for personnel
providing legal advice on intelligence issues. Local intelligence units can
assist you in determining required clearances.

Wil o i

Major General, USA
Acting The Judge Advocate General
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DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON. DC 20310-2200

REPLY TO

ATTENTION OF } } . ,
DAJA-CL o o .. 13 DEC1985
SUBJECT: Supporting Reserve ‘Component Commanders in UCMJ Act1on - Policy

Letter 85-8 .

'STAFF AND COMMAND JUDGE ADVOCATES

1. The Total Force concept has significantly increased missions of ‘the Re-
serve components, and led to the assignment of larger numbers of full-time
soldiers, such as Active Guard/Reserve (AGR) personnel, to Reserve component
units. As a result, Reserve component commanders have had to rely to a
‘greater extent on 1ega1 offices of the supporting 1nsta11ation for ma1ntenance
of effective discipline w1th1n their units. ‘ ;

~2.. Support provided by staff and command Judge advocates to Reserve component
~ commands and legal staffs has been outstanding. Legislation now under consid-
eration would allow Reserve component commanders greater UCMJ authority. If
enacted, this legislation will call for even greater coord1nat1on and support.

3. Please review your procedures to ensure we cont1nue to prov1de the best
possible service in this area. In particular--

‘a. Give referred d1sc1p11nary matters as h1gh a pr1or1ty as those actions
emanating from your own command.

'b. Ensure expeditious hand]ﬁn@“and carefullmcnitbrihgrcf these actions.

c. Keep Reserve component commanders and staff Judge advocates advised as
 to the status of their actions. «

HUGH R. OVERHOLT
Major General, USA
The Judge Advocate General
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DEPARTMENT OF THE ARMY

OFFICE OF THE JUDGE AOVOCATE GENERAL
WASHINGTON. DC 20310-2200

ATTENTION OF

DAJA-LA o - 17 December 1985

SUBJECT: Army Legal Assistance Program - Po]icy Letter 85-9

COMMAND AND STAFF JUDGE ADVOCATES

1. Quality legal assistance for our soldiers and their families cannot be
overemphasized. Some basic guidelines for ach1ev1ng a successful Lega1 Assis-
tance Program are:

a. Ensure adequate staffing. Policies that result in only new officers
being assigned to legal assistance or 1imit the duration of the assigrment to a
short time should be avoided.

b. If poss1b1e assign a member of the local bar to legal assistance.

c. In larger offices the Chief, Legal Ass1stance, should be a field grade
officer or a senior capta1n who has completed the Graduate Course. This im-
portant job must be g1ven the recognition that it deserves.

d. Ensure that the office has the necessary support, to include secre-
taries, notaries, and state-of-the-art office equipment to include computers.

e. Provide profess1onal facilities and office furniture. Make the Legal
Assistance Office the showplace of your office.

f. Budget for sufficient cont1nu1ng legal education to enable attorneys to
stay abreast of current developments, including local laws.

g. Encourage your office to take‘an'energetic and innovative approach
towards legal assistance, especially in the area of automation. I am continu-
ally impressed by the new ideas being generated by so many of our outstand1ng
legal assistance officers.

2. In perhaps no other way does our Corps have as great an opportunity to help
“good soldiers and support the Army mission. It is imperative that we do the

best job possible.

HUGH R. OVERHOLT
Major General, USA
The Judge Advocate General
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" DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, DC 20310-2200

REPLY TO
ATTENTION OF

CDAJA-LA 17 December 1985

SUBJECT: Army Prevent1ve Law Program - Po11cy Letter 85-10

STAFF AND COMMAND JUDGE ADVOCATES

1. Prevent1ve law programs are established as a command respons1b111ty under
AR 600 14. To ensure that this responsibility is satisfied in a professional
and proactlve manner, staff and command judge advocates should--f

a. Look for ‘areas to promote 1oca1 legislation favorable to soldiers.

b. Secure recogn1t1on by local bar associations of the need for free or
reduced rate legal services for lower ranking soldiers.

c. Cons1der establishing an in-court representat1on program,

d. Ass1st Housing Referral Offices and Disciplinary Control Boards in
: secur1ng fair treatment of military families by local landlords and businesses.

Ident1fy bus1nesses that take unfair advantage of son1ers and develop
programs to help combat such pract1ces

f.‘ Deve]op programs for 1nform1ng sold1ers., work close1y with the local
Public Affairs Office to advert1se services ava11ab1e through the Lega] Assis-
tance Office.

g. Deve]op an annual tax assistance program to assist soldiers and the1r
families in the preparation of federal and state income tax returns.

- ‘.h. Communicate regularly with the Chief, Legal Ass1stance O0ffice, 0ff1ce
of The Judge Advocate General, to share 1nnovat1ve developments.

~ 2. We have a wealth of legal talent and energy in our:Corps. I encourage each

judge advocate to work to take full advantage of these assets so that we render
the best possible service to soldiers.

HUGH R. OVERHOLT
Major General, USA
The Judge Advocate General
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'Grenada—aA Claims Perspective', ’ R

Major Jeffrey L. Harris
U.S. Army Claims Service

’ Introduction

Would you accept a six-month TDY assignment to a for-
eign ‘country which involved access to forty-five sandy
beaches, boating and snorkeling on the Caribbean Sea, the
wear of civilian clothes during the entire tour of duty,
working directly for a United States Ambassador, lush is-
land vegetation, “steel band” carnival competition, crab-
races, duty-free shopping privileges, delightful year-round
climate, kalaloo soup, and much more? I accepted the re-
sponsibility reluctantly! I was on my way to “The Isle of
Spice” from the academic environment of the Graduate
Course. Interspersed with the potential for almost unlimit-
ed leisure activities, however, were the responsxbllxtles for
administering a combat claims program in Grenada, West
Indies. This article examines the role that the Headquar-
ters, United States Army Claims Service (USARCS) and its
claims officers and personnel played in Grenada. vSpec1ﬁcal-
ly, it examines the actual presence and ‘‘hands-on’
participation of the claims officers from mid-May 1984 until
3 November 1984 during the course of their responsibilities
for the “combat” claims program. This article will high-
light the unique nature of the problems, activities, and
responsibilities that were encountered during the course of
the program.

Backgrbund

Grenada is a small Caribbean island of 133 square
miles,' about twice the size of Washington, D.C. It is vol-
canic with a central mountainous rain forest. The island
enjoys a tropical climate, and its population of approxi-
mately 90,000 is mainly of black African descent. Grenada
is affectionately known as the “Isle of Spice,” and is famous
for nutmeg, cocoa, and mace. The island consists of six par-
ishes: St. George’s, St. Andrew’s, St. Patrick’s, St Mark’s,
St. John's, and St. David’s. ?

* In October 1983 Prime Minister Maurice Bishop and five
members? of his cabinet were arrested and subsequently ex-
ecuted by elements of the People’s Revolutionary Army, as
a result of a power struggle within the government.* In the
wake of the chaos and the breakdown of civil order that en-
sued, a joint U.S.-Caribbean force,® acting in response to
an appeal from the Governor-General and to a request
from the Organization of Eastern Caribbean States, landed
in Grenada on 25 October to evacuate U.S. citizens whose
safety was endangered and to help restore order. The joint
mission was named Operation Urgent Fury. The combat
operations were conducted between 25-27 October and re-
sulted in the death of 19 U.S. service members.$ The major
areas of combat activity occurred at Pearls Airport, Grand
Anse Beach, the Governor-General’s house, Point Salines
Airfield, True Blue Campus, Rickmond Hill Prison, and
Calivigny Barracks.

On 28 October 1983, the Army was given single-service
responsibility by the Department of Defense to settle the
claims that arose from the U.S. military operations. Claims
operations in Grenada commenced on 30 October 1983
with the presence of judge advocates from the XVIII Air-
borne Corps. On 2 November, two one-member’ and one
three-member® foreign claims commissions were estab-
lished. Shortly thereafter, a military® and a civilian
attorney '° were sent from the Foreign Claims D1v1s1on,
USARCS, Fort Meade, Maryland, to assist the commis-
sions. The appointment and authority of the foreign claims
commissions were governed by the Foreign Claims Act, !
as implemented by Department of Defense Directive
5515.812 and AR 27-20, chapter 10. The Act authorized

‘the administrative settlement of claims of inhabitants of a

foreign country, or by a foreign country or a political subdi-
vision thereof, against the United States for personal injury,
death, or property damage, arising outside the United

! See ﬁgure 1.

2 See Bureau of Public Affairs U.S. Dep’t of State, Background Notes, Grenada 1 (Feb 1984).
3Jacquclmc Creft (Education); Unison Whiteman (External Affairs); Vincent Noel; Norris Bain (Housmg), and Fltzroy Bam ‘
4 For a discussion of the historical development of the Grenadian conflict, see Romig, The Legal Basis Jor United States Mlln‘ary Action in Grenada, The

Army Lawyer, Apr. 1985, at 1.

3The force included units from the United States, Barbados, Jamaica and four member smtcs of the Orgamzauon of Eastern Caribbean Staus A.ntlgua,

Dominica, St. Lucia, and St. Kitts-Nevis. -

6 Released figures reflect twelve Army, four Navy, and three Marine casualties. Army Times, Nov. 5, 1984 at 42, col. 4.

7 See generally Dep't of Army, Reg. No. 27-20, Legal Services—Claims, para. 10-19a (18 Sept. 1970) [hereinafter cited as AR 27-20]. One of the one-
member commissions was composed of an officer of the Judge Advocate General’s Corp, CPT Marc Warren, was designated as Foreign Claims Commission
#£402. The remaining one-member commission was composed of an officer with legal training and other experience as was considered adequate by the ap-
pointing authority to qualify her to analyze evidence, determine facts, and apply pertinent legal principles. This officer, MAJ Mary Wright, from the U.S.
Army Institute for Military Assistance, had the authority to approve in full, in part or disapprove clmms presented in or amended to an amount not in
excess of $500.00 U.S.

8 See generally AR 27-20, para. 10-19¢. This three-member commission consisted of LTC John Weber, MAJ Mary Wright and CPT Marc Warren. It was
designated as Foreign Claims Commission #40.

9 LTC Paul Scibold, Chief, Foreign and Maritime Claims Division.
193ay Loane. ~ -

1110 US.C. §2734 (1982) (as amended by Pub. L. No. 98-564, 98 Stat. 2918 (1984)).

2Dep’t of Defense Directive No. 5515.8, Single Service Assignment of Responsibility for Processing of Claxms ('Nov 14 l974)
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States incident to non-combat activities of the Army.!?
This “combat exclusion” was the basis for the initial denial
of a vast majority of claims filed in Grenada. When a policy
decision was made to pay combat claims, as an exception to
the statute, this first period of claims settlement became
known as Phase 1. It remains a viable program as non-com-
bat related claims continue to be received and settled by the
clalms authontles at Fort Bragg, North Carolina.

In February 1984, the Department of State and the
Agency for International Development (AID) began work-
ing with the USARCS to establish procedures for USARCS
to settle combat damage claims in .Grenada using AID
funds. The Department of State and AID viewed this pro-
gram as a means of demonstrating American goodwill on
Grenada and as a complement to other AID-funded

‘pr01¢cts, such as completion of the Point Salines Alrport 1

A Partlclpatmg Agency Service Agreement (PASA) was
eventually prepared by AID incorporating the basic agree-
ment and understanding between AID, USARCS, and the
Department of State, The PASA was approved in May.
Under it, USARCS settled combat claims in Grenada, us-
ing its personnel, but utilizing AID funds for claims
payments ($1 600,000.00) and administrative expenses
($200,000.00).

A claims letter of instruction (LOI) was prepared to gov-
ern the nature and extent of payments and to establish the
procedures for claims adjudication. This seven-page docu-
ment comprehensively covered the general areas of concern
which were confronted during the claims operation. The
LOI served to supplement the guidance found in AR
27-20. The LOI defined the manner in which a claim was
to be presented, designated certain classes of people as

proper party claimants, established payment ceilings for dif-
ferent types of claims, defined the classes of payable claims,
specified fourteen grounds under which a claim would not

. be paid, ' designated settlement authorities, and specified

settlement procedures.

During the course of the claims operations, the LOI
served as the definitive guidance on settling Grenadian
claims. It was ideal in many cases because, although certain
standards were set, there was enough flexibility in the docu-
ment to permit the claims officers to adjust thelr
adjudication to the facts in a particular circumstance.

'Types of Claims
Personal Injury

Claims for personal injury were normally limited to the
award of special damages as that term is customarily ap-
plied under general principles of American law.
Consequently, compensation for personal injury claims was
limited to incurred medical and hospital expenses, antici-
pated medical expenses, incurred or anticipated loss. of
earnings and services, and if appropriate in a particular
case, diminution of earning capacity or employability. The
LOI directed that compensation would not be made for
those items which are normally considered general dam-
ages, such as mental or physical pain and suffering,
inconvenience, mental anguish, loss of gratification or life-
style which could not be measured definitely in terms of
money, or any other damage which was imputable as the
natural, necessary, and local consequence of the wrongful
act and injury. '* Compensation in any case could not ex-
ceed the equivalent of $25,000.00 U.S. "

13 AR 27-20, para. 10-2b.

14 The new airport was officially dedicated and opened for air traffic in October 1984.

15The LO], para. 1-7, directed that a claim would not be allowed under this program which—

a. Is cognizable and payable under any existing claims statute or regulation.
b. Is purely contractual in nature or is for interference with contract rights.

c. Arises from private or domestic obligations.
- d. Is based solely on compassionate grounds.

e. Is for death or injury of 2 member or employee of the Armed Forces of the United States or of the Caribbean peacekeeping forces, including nonap-

propriated fund employees.

f. Is for the personal injury or death of any employee for whom benefits are provided under workmen’s compensation laws or regulations. If, in the
opinion of at least two of the three designated local representatives of the contracting parties (see paragraphs 1-14a and ¢, infra) the claims should be
considered payable in some amount, e.g., adequate compensatlon is not payable under applicable workmen’s compensation laws, such payment may be

made.

g. Is for taking of property as by technical trespass or overflight of aircraft; is of a type contemplated by the Fifth Amendment to the United States
Constitution; or otherwise constitutes a taking. See paragraph 2¢, AR 405-15, and paragraphs 13-8 and 13-11, AR 27-20.

h. Is for reimbursement for medical or burial services or any other goods or services furnished at the expense of the United States.

i. Is for rent, damage or other payments involving the acquisition, use, possession or disposition of real property or interests therein by and for the
Armed Forces of the United States Real estate claims founded on contract will normally be processed under AR 405-15 (See paragraph 13-11, AR

- 27-20),

j Is not in the best interest of the United States, is contrary to pubhc policy, or otherwise contrary to the basic intent of this program (see, e.g.,

paragraph 1-4b, supra).

k. Is for damages caused by the imposition or establishment of a quarantine or curfew.

1. Results wholly from the negligence or fault of the claimant or his agent.

m. Arises from or out of an assault, battcry. false arrest, false lmpnsonment false detcntlon. malicious prosecutlon. abuse of process, llbel sIa.nder,

misrepresentation or deceit.

n. Is for damages caused by the fiscal operations of any agency of the United States.

16 See generally AR 27-20, para. 10-19 and the LOI, para. 1-6c.

171,01, para 1-6b(2). Even though the official Grenadian currency is the East Caribbean dollar, for ease of understanding, dollar amounts wﬂl be expressed

in U.S. dollars.
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‘Because of the amount of aerial ordnance which was
dropped prior to and during the invasion, many claimants
suffered from metallic fragments which had become imbed-
ded in their bodies. The resulting puncture wounds,
lacerations, and lesions caused, in all cases, some degree of
cosmetic deformity to the skin. In many cases the shrapnel
caused physical deformity, loss of limbs, and, in one case,
the loss of an eye. Some of the metallic fragments caused
superficial wounds, while others caused penetrating wounds
that resulted in damage to.underlying organs, tissue, and
nerves. The lesions characteristically resulted in scars
which thickened and elevated above the surrounding or ad-
jacent skin surface. Most of the injuries were the cause of
ongoing discomfort or pain.

A large portion of the personal injury claims '®* were well
documented. Most were subject to visual verification. The
claims personnel occasionally found themselves in the un-
settling position of viewing the various wounds in an effort
to substantiate the nature and extent of their injuries. Some
of the injured parties were more than willing to show their
wounds as if they were war badges! The claimants had usu-
ally received a physical examination or written diagnosis
from a trained physician at General Hospital, St. George's,

. or from one of several practitioners. Some of the medical

examinations contained gratuitous statements concerning
the potential “value” of the injury or loss for claims pur-
poses. For example, in one instance the doctor assessed the
nature of shrapnel wounds and concluded “compensation
of twenty five thousand dollars is recommended.” Although
appreciated, these recommendations had little impact on

‘the amount of the final claims award.

Property Damage

The 775 claims for property damage'® represented the li-
on’s share of the more than 852 claims logged by the claims
office. The property damage consisted largely of structural
damage to dwellings and to the loss and destruction of con-
tents. Many of the property damage claims also involved
the loss of annual crops and domestic animals and fowl.
During the course of the search operations conducted by
the 82d Airborne Division, many doors and windows were
forced open. A sizeable portion of the property damage
claims included these items. Many more of the claims in-
volved the damage to furniture and clothes which resulted
from the blast effects of ordnance.

_In determining compensation for damage to or destruc-
tion of property, the provisions of AR 27-20, para 2-17

were applied. If the property could be economically re-
paired, the allowable compensation was the actual or
estimated net costs of repair needed to restore the property
to substantially the same condition which existed immedi-
ately before the damage.?® The measure of damages for lost
or destroyed property ‘was the value of the property imme-
diately before the incident.

Claimants were required to substantiate the replacement
cost with written estimates of replacement submitted on the
stationery of a local business firm.2! Claimants were also
generally required to substantiate the loss by pictures or
written statements from friends or relatives who could at-
test to the ownership or possession. In many cases the
location of the loss itself indicated the nature and extent of
the destruction inasmuch as some areas were the subject of
extensive fire fighting and bombing. * In other cases, visual
inspection of the site by claims personnel confirmed the
loss.

Wrongful Death Claims
Claims based upon wrongful death were preselrted by the

survivors, executors, or administrators of the deceased’s es-
tate. A majority of these claims were presented by the

surviving spouse or children. A -total of 28 wrongful death

claims were presented for consideration.

We imposed certain rules upon the death claims. Survi-
vors had to substantiate their relationship to the deceased.
A surviving spouse had to provide a copy of a marriage cer-
tificate, and children had to bring in birth or baptismal

-certificates. Most of the claimants were asked to provide a

small estate letter of administration from the Supreme
Court of Grenada. Each claimant had to provide a certified
death certlﬁcate

The LOI speclﬁed that in no event could a death claim
payment exceed $25,000.00 U.S.?* The claimants had the
difficult and emotional problem of placing a dollar figure on
the human aspects of a friend or loved one. The amount of
requested .compensation ultimately ranged from a high of
$189,718.02 U.S. to a low of $929.00 U.S.%

Compensation was based upon what the decedent’s life
was worth to the survivors in a pecuniary sense.? This rule

- also embraced the present worth of the decedent’s probable

earnings during the probable duration of decedent’s life. In
assessing the valuation of the death claims, the claims per-
sonnel relied on the advice of a local barrister as to
Grenadian-law.

18 Twenty claims involving only personal injury were submitted for consideration. These claims totalled $290,497.02. Personal injury was cited in conjunc-
tion with nineteen other property damage and wrongful death claims. J. Harris, Grenada Statistics (Nov. 1984) (unpublished notes) [hereinafter cited as J.

Harris].

19 These claims totalled $3, 568 176.97 U.S. in requested compensatlon 1. Harris, supra note 17.

20 AR 27-20, para. 2-17a.
2 1d. at para. 2-17d.

n Many ‘of the claims submitted were from the Parish of St. Georgc s where most of the initial and extensive fighting occurred. A total of 774 claims

originated from this parish alone.
233, Harris, supra note 18.
2101, para. 1-65(2).

25, Harris, supra note 18.
261,01, para 1-6b(2).
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-, Sixteen death claims?’ were based on the bombing of the
‘Rithmond Hill-Mental Hospital.. Hostile fire was directed
from the mental hospital and it was subsequently targeted
-by.U.S. combat forces.?® The hospital took a direct hit, re-
sulting in the deaths of inmates and staff personnel. The
destructive force of the armament resulted in a majority of
the bodies being strewn about the hospital grounds and bur-
ied under considerable amounts of rubble. # No single body
‘was recovered intact. Other bodies were in advanced stages
of decomposition by the time the hospital rubble was
searched. Unable to positively identify most of the bodies,
the hospital administrators reported many of the deaths to
local health officials based upon records of persons that re-
mained unaccounted for. The deaths were later reflected in
the Office of the Registrar-General of Births and Deaths for
Grenada. *® Death certificates were 1ssued based upon these
'reports et

The mental hosp1tal-related death claims were adjudlcat-
ed fairly quickly. Unlike mental patients in the United
States, those Grenadians committed to the mental hospital
were generally committed for an indetermined period of
time. The inmates were generally expected to spend the bet-
ter part of their lives:at the hospital, regardless of the
prospects for any “cure” of their mental disease or defect. 3!
Many of the inmates had no previous job skills, were elder-
ly, and in average to poor physical health. Friends and
relatives were responsible for food, clothes, and what few
creature comforts the inmates enjoyed. Consequently, most
of the inmates were of little *‘economic value” to their sur-
vivors. They were actually-considered charges -upon their
estate. These considerations played a large role in determin-
-ing the measure of damages to be paid for these wrongful
-death claims. Absent exigent circumstances, asylum related

‘death payments were limited to $929.00 U.S.3

Extensive fire-fighting was conducted in and around
-homes and businesses throughout the island. This involved
the 'bombing and damage to different homes which in turn
.resulted in the accidental deaths of non-combatants. This
ultimately served as the basis for wrongful death claims.
Characteristically, the claims for non-asylum related deaths
involved larger demands with a corresponding increase in
the amount of compensation provided to the survivors.

'

Twelve claims in the amount of $369,469.76 U.S. were sub-

.mitted for consideration and payment. ‘Seven .of these

claxms were paid in the amount of $45,675.51 U.S.

The non- mental hospltal-related deaths generally in-
volved individuals who had been gainfully employed, ‘were
in good health and relatively young, and had surviving de-
pendents. Recovering the remains of each of these deceased
resulted in the separate consideration and payment of fu-
neral related expenses.? Because of the potentially large
amount of money involved, the claims officer recommended
that the claimants seek a legal advocate to.represent their
interests. This approach removed the sometimes emotional
aspect of the negotiations from the settlement process. It al-
so placed a final settlement into the Grenadian courts in
those few cases where surviving chlldren fought among
themselves for the claims award ' IS

Clalms AdJudlcatlon nnd Settlement . -
The Claims Form:SF95 .

The clmms ofﬁce dlstnbuted the SF 95 (Clalm for Dam

age, Injury, or Death) for use by potential claimants. 3*. The
front of the form contained 16 blocks which requested in-
formation concerning -the time, date, location,-and
circumstances surrounding the loss. Insurance information
was provided on the back of the form. Although eighty-five
percent of the adult population was: literate, problems fre-
quently arose concerning the accurate completion of the
claim form and the interpretation:of the requested informa-
tion. Nuances of the Grenadian way of life’ crept into the
forms. For example, it was common for claimants to desig-
nate the location in block:-#7, Place of Accident, as being
“1 mile north as the crow flies” without providing any fur-
ther specific mformatlon on the mc:ldent locatlon

The majority of problems mvolved in the completlon of
block #11, where claimants were required to provide a
description of the accident. Many of the forms simply did
not reflect enough information to support a-claim.: Other
forms failed to reflect a nexus to 'U.S. liability—that U.S.
armed forces were directly responsible for the loss or dam-
age. Because this nexus was a prerequisite for payment, the

18.

=y These claims totalled $107,333. 38 U.S.in requested oompensauon Compensation totalling $27,155.71 U.S. was eventually awarded. J. Harns, supra note

28 Interview with Richard Tierney, First Secretary, U.S. Embassy, in Grenada (June 1984).

2The Army entered into a contract with a local funeral home for the disposition of the remains. Because of the mass burials, death claims were not individ-
ually honored for what would have normally involved embalming, hearse, or other such related expenses. One individual in the asylum escaped the blast
effects of the bombing but died from shock six days later. This claim for funeral related expenses was honored though it was classified as an asylum related
death.

30The deaths were registered on 29 and 30 November 1983.

31'The average age of an accidentally killed mental hospital patient was 53 years. The youngcst inmate killed was 32-years-old and the oldest was 86 The
deceased inmates had spent an average of nine years and seven months in the hospital prior to the bombing. The shortest period of time spent in the hospital
prior to the bombing was one day. The longest period of time spent in the hospital prior to the bombing was 35 years. J. Harris, supra note 18.

32 The highest asylum related death claim was paid in the amount of $5,579.00 U.S. The deceased was an employee at the asylum and was survived by
dependents. These factors justified the increased award.

In determining an appropriate award, local law and custom relating to elements of damage and compensation were applied. Because of the need for spe-
cialized advice on Grenadian law, the claims office sought the advice and guidance from Mr. E.C. Wilkinson, LLB, Barrister-at-Law and former Registrar of
the Grenadian Supreme Court. His legal brief on local assessment of damages was instrumental in establishing a workable and appropnate pohcy

33 3. Harris, supra note 18.

34The typical funeral bill slightly exceeded $743.99 U.S. and included the following charges:
Coffin, $364.44 U.S.; Embalming, $316.10 U.S.; Hearse, $37.18 U.S.; Grave, $24.54 U.S.; Clothing, varied.

35 See figure 2.
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forms had to be carefully reviewed during the intake pro-
cess to ensure that this information appeared on the face of
the form or in accompanying papers. It was necessary for
the claimant to show a direct link between the loss and U.S.
combat activity because the claims office rejected all “causal
connection” and “but for” arguments that some claimants
attempted to pose. For example, a typical unsuccessful
claim involved a member of the People’s Revolutionary Ar-
my (PRA) or Cuban soldier who, in an attempt to escape
the advancing U.S. soldiers, backed a jeep into a claimant’s
home or store. Had it not béen for the U.S. activity, the
claim alleged, the PRA or Cuban soldier would not have
been fleeing and thus would not have backed the vehicle in-
to claimant’s property.

* The claimants were required to affix their signature in
block #15 of the form. Special attention was directed to
this requirement because claims personnel were concerned

* that they paid the proper people. Occasionally the signature

of the claimant found on the settlement voucher did not
match the signature found on the claim form. When con-
fronted with the discrepancy, the claimant would generally
admit that a relative had authored the signature on the
claim form: Many of the Grenadians were embarrassed to
admit that they could not write or sign their own name. Be-
cause the settlement vouchers were signed in the presence

of the claims officials, the discrepancies were noted immedi- -

ately. Finally, in an effort to verify payment to the proper
party claimant, the claimants had to produce a picture
identification of some type before the AID disbursing offi-
cial prepared a draft for payment. A passport or driver’s
license was generally required. Because most Grenadians,
particularly the older people, had no form of picture identi-
fication, claims personnel sometimes had to relax this
requirement.

Many of the forms reflected no sum certain or total
amount of the requested compensation at block 10d. Many
of the Grenadians seemed genuinely thankful to be receiv-
ing any compensation at all and left the completion of this
block to the claims personnel. Brief periods of counselling
with the claimant in an attempt to appreciate the full mea-
sure of the economic loss enabled the claimant to document
block 10d in a fair manner.

Processing

In processing small ciaims, -generé,lly those under $558.00-

U.S., the settlement officer would *“vouch” for the individu-
al’s identity and the draft would be issued. This approach
was supported by the fact that in a majority of cases the
claims office’s local hires would know the claimant or know
of the claimant’s family and vouch for the claimant’s identi-
ty. In those cases where the dollar amount was large or
where none of the local hires could vouch for the claimant’s
identity, the claimants were asked to either bring in a birth
or baptismal certificate, produce a sworn statement from a

Justice of Peace as to their identity, or bring in a reputable
third party or witness to identify the claimant. The identify-
ing third party or witness had to be known by the local hire
or was required to produce a valid form of picture. 1dent|ﬁ-
cation, generally a passport.

The claims regulation and the‘ LOI placed a burden on
the claimant to substantiate ownership or possession, loss
or damage, and the value of the property.3¢ This require-
ment provided unique challenges to the claims personnel.
The average Grenadian kept few or no written records of
the types or quantity -of -property: possessed. Neighbors
shared the common knowledge that a particular claimant
owned a color TV, stereo system, or a certain number of
goats or sheep, or that a particular person owned so'many
breadfruit trees. In cases of loss, claimants were frequently
asked to bring in a third party or other disinterested wit-
nesses to vouch for ownership. The problems with this
approach are obvious. If a claimant wanted to present a
fraudulent claim, he need only persuade a friend or other
party to lie on his behalf. The claimant’s demeanor or in-
consistencies in the account of his loss would frequently
alert the claims personnel to potentially fraudulent claims.
Compensation for these potentially fraudulent or unsub-
stantiated claims was routinely- denied. The Grenadians are
extremely honest people, but a few fraudulent claims were
probably honored. : :

Claimants were frequently unable to substantiate home.
and land ownership with a deed, abstract of title, quitclaim,
or ‘other legal instrument. Again, it was generally a matter
of common knowledge that a particular claimant owned a
home or -possessed a certain tract of land for many years.
The inability of most to produce any written document as
evidence of ownership was compounded by the fact that
under Grenadian practice there frequently were no estate
proceedings; heirs s1mply divided the land among
themselves.

Because most of the real property claims involved large
amounts of money,3’ claimants presenting such claims
were required to take extraordinary steps to substantiate
home ownership. In addition to witness statements, copies
of deeds were required when available. Statements from the
land registry office that an unsuccessful file search was
made to determine ownership were also sometimes
required. In other cases the claimant was asked to prepare a
sworn written statement as to ownership, before a justice of
the peace.

Because of the unique manner in which personal proper-
ty is acquired and maintained in:Grenada, the regulatory
guidance ® concerning depreciation was abandoned during-
the adjudication process. Replacement cost is usually com-
puted on the basis of a new item which is substantially
similar to the item which was lost, damaged, or destroyed,
less the appropriate percentage of depreciation shown in the

36 See AR 27-20, para. 11- 12b LOL, para 1-3d.

37 The real property claims generally involved the destruction of a residence. Major structural repair or replacement was involved in 2 majonty of these
claims. The claims officers sought the guidance from Mr. G.V. Nurse, construction engineer, for on-site inspections and estimates for restoration, Several of
the property damage claims were based upon the structural damage which was caused by the shock effects of impacting missiles. Although the homes re-
mained physically untouched by. the munitions, those homes located in or near the impact areas suffered wall-cracks and weakened foundations.

38 AR 27-20, para. 11-15.
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depreciation guide to compensate for the age and length of
time the item has been in use. * This rule was abandoned in-

Grenada. The rate of decrease in value of the common
types of articles could not be accurately measured by the

normal expected periods of useful life and serviceability. -

Because of the general nature® of personal property in
Grenada and the unusually high prices for such items, it
was considered inappropriate to utilize depreciation factors,
as the value of these items had decreased immeasurably due
to wear and tear, natural deterioration, obsolescence, or de-
pletion: ‘The failure to apply depreciation to the lost,
damaged, or destroyed personal property provided a wind-
fall to most Grenadian claimants. Funds were ultimately
expended to replace old items which had been used for
some time with current market items at the then-prevailing
market pnce oo ‘

: Disapproved Claims

Although the. claims LOI outlined fourteen grounds*! .

upon which a claim would not be allowed, the two areas

which caused the most concern for the claims officers in-

volved looting and polmcal con51derat10ns

Immediately followmg the assassination of Prime Mmls-r.

ter Bishop and members of his cabinet, local Grenadians
engaged in extensive and indiscriminate looting at un-
secured private homes and business firms alike. Because of
the widespread nature of the looting and the types of prop-
erty taken, the equivalent of $1,500,127.00 U.S. worth of
property was alleged to have been looted. The U.S. Govern-

ment could not subsidize this civil disorder nor could it .

attempt to compensate for looting losses caused other than
by U.S. armed forces. Consequently, the claims personnel
adopted an early policy of not honoring claims based upon
allegations of looting. ‘Many claims were submitted which

alleged looting as the sole basis of recovery, These claims .

were routinely denied. Letters of denial were ultimately ad-
dressed to 111 claimants based upon this policy. Many
other claims alleged a loss of personal property due to loot-
ing together with the personal injury or wrongful death
aspect of a claim. In such hybrid cases, the looting allega-

tion was segregated from the remaining cognizable and

potentially compensable part of the claim.

The LOI disallowed those claims that were not in the

best interests of the United States, contrary to. public policy,
or otherwise contrary to the basic intent of the program.

Likewise, claimants -whose interests were considered inimi-

cal to the interests of the United States were excluded from

consideration. ** These provisions involved far-reaching
practical and political considerations for the claims officers.

Claims were denied for those pefsbns whose deaths, inju- -

ry, or property loss or damage was incurred while in the
course of engaging, encouraging, or abetting in resistance to,
the U.S. armed forces.® In a series of companion cases, a.

Catholic priest unsuccessfully attempted to secure compen-: .
sation for four young boys who were engaged in combat
against our forces. The boys, ranging in age from sixteen to '

nineteen years, were allegedly taken at gunpoint by a FRA
soldier, provided with weapons, and driven to a site where
they encountered U.S. soldiers. A fire fight ensued resulting
in the death of the PRA soldier and two of the boys. The
other two boys were seriously injured. Because of the
unique nature of the claims, a letter of denial, signed by
the U.S. Ambassador to Grenada, was dlspatched to the
four c]almants

Settlemenf Action

The settlement officers*’ had the authority to approve in

full, in part, or disapprove claims not:in excess of $25,000
U.S.. without prior in-country coordination. This meant
that the claims officer had near carte blanche authority to

deny or approve any claim for payment that did not exceed .

the $25,000.00 limitation. A clear majority of the claims -
presented were resolved within the jurisdictional authonty
of the settlement officer.

‘Any award deemed appropriate for settlement by a settle-

ment officer which:exceeded the equivalent of $25,000.00
U.S. but which did not exceed the equivalent of
$100,000.00 U.S. could not be paid without in-country co-

ordination with officials from the Department of State and -

AID.# In the few circumstances where this coordination
was required, the settlement officer prepared a seven-para-
graph memorandum of opinion. 4 The memorandum was

then provided to a State Department official, usually the -

Ambassador or the Deputy Chief of Mission, and to a rep-
resentative from AID for their review and comment. Each

of these cases was individually discussed and resolved at -

regularly scheduled meetings set up for this purpose.

Any award -deemed appropﬁﬁte by a settlement officer
which exceeded the equivalent. of $100,000.00 U.S. first
required in-country coordination with representatives from

¥ Id. at para. 11-15a(1).

40 Personal property was extremely expensive to acquire for the avérage Grenadian. Once it was obtained, the property was held for inordinate periods of
time. Personal property such as furniture and appliances were inadequate by U.S. standards, yet met the needs of the majority of Grenadians. The more
affluent could afford to purchase quality items abroad and pay the often exorbitant import taxes. S .

4! See supra note 15.
421,01, para. 1-4b.

43 Five claims were denied for political reasons. J. Harris, supra note 18. The deceased were all involved in action inimical to the interests of the United .

States just prior to their deaths.

4 Notwithstanding the issue of voluntariness, the young boys were nevertheless engaged in firing upon U.S. forces in combat. This hostile activity could
have potentially resulted i in the injury to or death of an American soldier. Thls fact welghed heavily in our ﬁnal declsnon to deny the claim.

4SLTC Paul Seibold, Jay Loane, John Morton, MAJ Jeffrey Harris. Their authonty was derived from the LOI, para. 1-8.

41,01, para. 1-8c(4).

47 The memorandum outlined the claimant’s name and address, date and place of incident, amount and date of filing, type of clalm full factual background

opinion, and recommendation.
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the Department of Justice and AID. 4 The file, with the in-
country recommendation, would then be forwarded to the
Commander, USARCS who could, after coordination with
representatives of the Department of State and AID, ap-
prove the recommended award, or any lesser amount, or
disapprove the claim. .

Publicity

The claims program received invaluable assistance from
the United States Information ‘Service (USIS) located in
downtown St. George’s. Prior to-discussing the claims pro-
gram with a reporter, the claims officer would routinely
seek clearance from a U.S. Embassy staff official and the
USIS representative. ‘

At various stages of the program the claims office re-
ceived radio publicity ‘on:the British- Broadcasting
Company, Radio Grenada, and Radio Antilles. Extensive
newspaper coverage was provided in the island newspaper,
The Grenadian Voice. Additional international coverage on
some aspects of the claims program appcared in various
newspapers and magazmes

The extensive nature of the publicity contributed to the
program’s success. Claimants were informed not only of the
program’s nature and existence but also of the time sched-
ules and requirements for payment. The claims officers had
to take great care, however, {0 ensure that the information
provided in the interview was later accurately reported. For

example, during the course of an interview with a local rep-

resentative of the UPI, I related that “the largest sums were
paid.to those who suffered extensive damage to their prop-
erty.” The draft document which was presented to me for
review prior to publication had been subjected to political
editorializing which resulted in the statement being
changed to read: “The largest sums were paid out to those
people who suffered extensive damage to their property
during the combat to topple .a leftist junta that had seized
power in a bloody coup in which Prime Minister Maurice
Bishop and several others ‘were kl]led ”

On another occasion the claims oﬂicer presented an arti-
cle on the .combat claims program to USIS for publication
in the island newspaper. A portion of the article addressed
the politically sensitive area of types of claims that would
not be paid. The prepared text reflected that “payment will
not be made for losses resulting from looting. . . . The
text that actually appeared in print omitted the “not” so
that the article read “payment will be made for losses re-
sulting from looting. . . .”” The hopes of several anxious
claimants were destroyed once the error was explained, and
the claims officer spent a few embarrassing moments ex-
plaining the error to the U.S. Ambassador and members of
his staff.

Conclusion

The combat claims program in Grenada is now a unique
chapter in the history of the U.S. Army Claims Service.

The program was an extension of an already successful
*“good will” program administered by the Agency for Inter-
national Development. Between 1 June and 4 November
1984, 852 claims were presented totalling $5,277,287.00
U.S. The claims personnel processed more than 1,300
claims inquiries and paid 649 claimants $1,858,307.25 U.S.
In human terms, the program served to alleviate the suffer- -
ing of hundreds of Grenadians who otherwise would not
have received compensation for their combat-related losses.
In this regard the program was a resounding success. The
success of the program must also be measured by the im- -
pact that it had on the claims personnel. The claims -
operation provided unusual yet fulfilling learning exper-.
iences for the claims officers and personnel involved in the
administration of the program. Should the need for such -
claims experience ever arise again, the Claims Service will
stand ready to successfully meet the challenge. It has now
been tested under the fires of the Grenada combat claims
program.

4101, para. 1-8¢(5).

e Fortunately, only one claim was sub_;ected to this lcngthy and tlme-consu.mmg process The clmmant eventually received compensation totalling

$272,213.02 US.
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CLAIM FOR DAMAGE,

INSTRUCTIONS: Prepare in ink or typewriter. Please read carefully the

FORM APPROVED
INJURY, OR DE ATH e T B e o Ao qiupety Information requested on both | OMSB No.

1. SUBMIT TO:

and Zip Code)

2. NAME AND ADDRESS OF CLAIMANT (Number, street, citv, State,

3. TYPE OF EMPLOYMENT 4. AGE | 5. MARITAL 6. NAME AND ADDRESS OF SPOUSE, IF ANY (Number. streel, city, State, and
STATUS Zip Code)
O MILITARY
O CIVILIAN
7. PLACE OF ACCIDENT (Give ity or town and State; if uulude city limits, indicare 8. DATE AND DAY 9. TIME
mileage or distance to nearest city or town) OF ACCIDENT (A.M OR P.M)

10.

§

AMOUNT OF CLAIM (in dollurs)

A_ PROPERTY -DAMAGE

8. PERSONAL INJURY

C.. WRONGFUL DEATH | D. TOTAL

. DESCRIPTION OF ACCIDENT (State below, in detail, all known fucts and circumstances attending tlu' dumagf injury, or death, identifving

persons and properiy involved and the catise thereof)

12, PROPERTY DAMAGE

NAME AND ADDRESS OF OWNER, IF OTHER THAN CLAIMANT (Number. street, city, State. and Zip Code)

BRIEFLY DESCRIBE KIND AND LOCATION OF PROPERTY AND NATURE AND EXTENT OF DAMAGE (Sce instructicns on reverse side for method of substantiating clainty

(13, ; PERSONAL INJURY

STATE NATURE AND EXTENT OF INJURY WHICH FORMS THE BASIS OF THIS CLAIM

14. WITNESSES
: NAME ADORESS (Number, sireet, ciy. State, and Zip Code)

| CERTIFY THAT THE AMOUNT OF CLAIM COVERS ONLY DAMAGES AND INJURIES CAUSED BY THE ACCIDENT ABOVE AND AGREE TO ACCEPT SAID
AMOUNT IN FULL SATISFACTION AND FINAL SETTLEMENT OF THIS CLAIM

15. SIGNATURE OF CLAIMANT (This signature should be used in all future correspondence) | 16. DATE OF CLAIM

CIVIL PENALTY FOR PRESENTING
FRAUDULENT CLAIM
The claimant shall forfeit and pay to the United States the sum
of $2,000, plus double the amount of damages sustained by the
United States. (See R.S. $3490, 5438: 31 U.S.C. 231.)

CRIMINAL PENALTY FOR PRESENTING FRAUDULENT
CLAIM OR MAKING FALSE STATEMENTS

Fine of not more than $10,000 or imprisonment for not more
than § years or both. (See 62 Star. 698, 749; 18 U.5.C. 287. 1001.)

35106 ’ B STANDARD FORM 93 (Rav. 6-78)
PRESCIISED BY DEPT. OF JUSTICE
2 O 142

Figure 2. Clalm for damage, injury, or death
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Notice is attached.

CF.

Claims for damage o or for loss or destruction of prbpeny. or for personal
injury, must be signed by the owner of the property damaged or lost or the
injured person. If, by reason of death, other disability or for reasons d d

PRIVACY ACT NOTICE ' - - _ ;
This Notice ks provided in sccordance with the Privady Act, 3 US.C.”| B. Principal Purpose: The information fequeited is to be used in evaluating
$32a(eX3), and concerns the information requested in the letter to which this i :

A. Authority: The requested information is solicited pursuant to one or more of
the falk;\:i;lg: S U.S.C. 301, 28 U.S.C. 501 ef seq., 28 U.S.C. 2671 ef seq., 28

INSTRUCTIONS
Complete all items—Iinsert the word NONE where applicable

claims.
C. Routine Use: See the Notices of Systems of Records for the agency 10
whom you are submitting this form for this information.
D. Effect of Failure to Respond: Disclosure is voluntary. However, failure to
supply the req d information or to the form may render your
claim “invalid”.

i (b) In support of claims. for damage to property which has been or can be
economically repaired, the claimant should submit at least two itemized signed
or est by reliabl isi

satisfactory by the Government, the foregoing requirement cannot be fulfilled,
the claim may be filed by a duly authorized agent or other legal representative,
provided evidence satisfactory to the Government is submitted with said claim
establishing suthority to act. .

If claimant intends to file claim for both personal injury and property damafe.
claim for both must be shown in item 10 of ‘this form. Separate claims for
personal injury and property damage are not acceptable.

. l‘ll'he amount claimed should be substantisted by competent evidence as
ollows: [ ]

(a) In support of claim for personal injury or death, the ¢laimant should submit
a written report by the attending physician, showing the nature and extent of
*injury, the pature and extent of treatment, the degree of permanent disability, if
lmy, the progoosis, and the period of hospitalization, or incapacitation, attaching
dtemized bills for medical, hospital, or burial expenses actually incurred.

dis d concerns, or, if paymgnt has
been made, the itemized signed receipts evidencing payment.
{e) In support of claims for damage to.property which is not economically

statements as to the original cost of the property, the date of purchase, and the
value of the property, both before and after the accident. Such statements should
be by disinterested competent persons, preferably reputable dealers or officials
familiar with the type of property damaged, or by two or more competitive
bidders, and should be certified as being just and correct.

claim will be furnished, upon request, by the office indicated in item #1 on the
reverse side. .

(d) Failure to completely execute this form or 1o supply the requested materiai
within two years from the date the allegations sccrued may render your claim

“invalid™.

reparable, or if the property is lost or.destroyed, the claimant should submit

Any further instructions or information necessary-in the preparstion of your |

INSURANCE COVERAGE

coverage of his vehicle or property.

In order that subrogation claims may be adjudicated. it is essential that the claimant provide the following information regarding the insurance

Zip Code) AND POLICY NUMBER. [0 NO

17. DO YOU CARRY ACCIDENT INSURANCE? (] YES, IF YES, GIVE NAME AND ADDRESS OF INSURANCE COMPANY (Number, street, city, State, and

Coa

FULL COVERAGE OR DEDUCTIBLE?

18. HAVE YOU FILED CLAIM ON YOUR INSURANCE CARRIER IN THIS INSTAN,CE,’ AND IF SO, 1517 19. If DEDUCTIBLE, STATE AMOUNT

CLAIM? (/1 is necessary thal You asceridin these facts)

20. IF CLAIM HAS BEEN FILED WITH YOUR CARRIER, WHAT ACTION HAS YOUR INSURER TAKEN OR PROPOSES TO TAKE WITH REFERENCE TO YOUR

RIER (Number, street, city: State, and Zip Codey 3 NO

21. DO YOU CARRY PUBLIC LIABILITY AND PROPERTY DAMAGE INSURANCE? [] YES, IF YES, GIVE NAME AND ADDRESS OF INSURANCE CAR-

16

STANDARD FORAM 95 BACK (Rev. 6-78}

ZPC 1 1981 O - 3ui1-328 (66317)

Figure 2. Claim for damage, injury, or death—Continued
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Questlonmg and Challenging the “Brutally” Honest Court Member:
Vou' Dire in nght of Smart and Henot

Major Thomas W. McShane
Instructor, Criminal Law Division, TIAGSA

~ Two recent opmlons of the Court of Military Appeals ad-
dressed challenges for cause against court members based
on their responses to questions posed during voir dire. The
first of these, United States v. Heriot,! dealt with a member
who displayed an inflexible attitude as to sentence. The sec-
ond case, United States v. Smart, 2 concerned two members
who admitted that their prior experiences as crime victims
might affect their decisions in court. Because military
judges and trial attorneys frequently encounter similar
problems during voir dire, a closer look at Heriot and Smart
should prove helpful in deciding how to treat the “brutally”
honest court member. S

United States v. Heriot

Heriot was tried before members for violations:of Naval
regulations alleging -the wrongful possession, transfer, and
sale of marihuana. He was convicted and sentenced to a
bad-conduct discharge (BCD), confinement for three
months, and reduction to E-1. During an extensive voir
dire, one of the court members, CPT D, indicated that if
the accused, a Marine staff sergeant, was convicted, his sen-
tence should include at least a one grade reduction. CPT D
explained that a Marine staff sergeant convicted of a drug
offense should not retain his noncommissioned officer sta-
tus. He maintained this position despite his belief that the
sentence need not include either a punitive discharge or
confinement. ? ‘

The individual military defense counsel challenged CPT
D for cause because he was *“fixed and inflexible in his atti-
tude toward reduction.”* The military judge denied the
challenge and offered a fairly lengthy explanation for his ac-
tion. Essentially, he said that the member’s fixed attitude on
such a minor aspect of sentencing was not unreasonable in
light of the offenses charged. The military judge applied
what he termed a “rule of reason” to deny the challenge,
inviting appellate authorities to review his decision in the
event of a conviction. 3> The Navy-Marine Court of Military
Review did so and affirmed the conviction, ¢ .concluding
that although CPT D did in fact have an inelastic attitude
toward. one portion of the sentence, the military judge
under the circumstances did not clearly abuse his discretion

in denying the challenge.” In dissent, Senior Judge Gladis
stated that the law in the area was clear: the military judge
must grant a challenge for cause against members who dis-
play an inelastic attitude toward sentencing, regardless of
the precise nature of the predisposition. He added that
while the majority opinion was convincing, only the Court
of Military Appeals,could discard its own rules. ®

In its opinion, the Court of Military Appeals, per Chief
Judge Everett, discussed the practical difficulties involved in
asking hypothetical questions of court members on voir
dire, and indicated that “we should encourage candor on
the part of court members questioned during voir dire.”*
On the other hand, the Chief Judge said, an accused is enti-
tled to be tried by court members whose minds are open. A
member who asserts that he or she will not consider certain
sentences lacks an open mind and should be excused. 1°

The court held that the military judge erred in not excus-
ing CPT D when challenged by the defense. Having said
this, though, the court reasoned that just as an inflexible at-
titude toward sentence did not require that findings be set
aside if the predisposition had no effect on the sentence ac-
tually adjudged, an inelastic attitude concerning a reduction
of one grade was de minimis when the sentence adjudged
included a BCD and three months confinement. Because
the accused was not prejudiced by the military judge’s deci-
sion, the court concluded the error was harmless, and the
sentence was upheld.

In his opinion in Heriot, Chief Judge Everett offered one
possible solution to the problem of the “brutally” honest
court member, at least as regards sentencing. The military
judge should give the member additional instructions, the
court said, and ask clarifying questions before excusing a
member for an inflexible attitude toward sentence. This re-
minder of the member’s responsibility is designed to alert
the member to the full implication of his or her answers,
and may eliminate the necessity to excuse the member. The
Chief Judge did not elaborate as to the content of these ad-
ditional instructions except to say that the judge should tell
the member that there is a separate sentencmg phase of trial
in the event of a conviction. !!

121 M.J. 11 (C.M.A. 1985).

221 MLJ. 15 (C.M.A. 1985).

321 MLT. at 12.

4Id. “r

S1d.

616 M.J. 825 (N.M.C.M.R. 1983).

7 See United States v. Boyd, 7 M.J. 282 (C.M.A. 1979).

816 M.J. at 836 (Gladis, S.J., dissenting).

921 M.J. at 13.
1014,
g
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The recommended procedure may very well accomplish . - ..
its purpose. On the other hand, it consumes valuable court .
time and may require the military judge to excuse the re-

maining court members while he instructs the “wayward”
member. One alternative is to expand the military judge’s

preliminary instructions to address inflexible attitudes and -

possible misconceptions about sentencing held by mem-
bers. 2 Logically, such instructions should include at least a
part of the sentencing instructions to address members’ pos-
sible predispositions. ' One recommended format for a
prehmmary instruction to members concerning inflexible
sentencmg attitudes, as per Heriot, is as follows:

(To be read after end of first paragraph on page 2—24
of the Military Judges’ Benchbook.)

-M.J.: Counsel may pose hypothetical questions to you
during voir dire. Some of these questions will ask you - -
- about your attitude toward sentencing or toward a spe-

“-cific sentence (even though we will never reach this
~phase of the trial unless you find the accused guilty).
 You must answer all questions honestly and without

" elaboration. You will be questioned individually

* outside the presence of the other members if elabora-
tion is required. Based upon your answers to these
questions, I must determine whether there is any basis

- for a’'challenge for cause against you. Although I can-
‘not instruct you on the precise range of punishments at -
this time, they will range from no punishment to con-

' finement, reduction (and possible discharge). Just as
you cannot have any preconceived idea as to an appro-

+ -priate punishment if the accused is convicted, neither

' can'you exclude any one of the possible sentences, in- -
.cluding no punishment, from your considerations. In

“ other words, you may not have a predisposition that a

. particular punishment, such as a reprimand, is inap-
propriate for this offense (these offenses). A court
member who displays such an inflexible attitude to-
ward a particular punishment must be excused.

* "Keep in mind that the sentencing phase of trial is sepa-

rate: and distinct from the findings phase. If the

accused i$ found guilty, you will hear additional evi-

--dence regarding the accused to assist you in-
"determining an appropriate punishment. Counsel will
argue and I will instruct you .on sentencing, mcludmg

~ the punishments which are authorized. It is critical
"that until you have heard all the relevant evidence, re-
ceived my instructions, and retired to the deliberation
room to determine an appropriate sentence in full and.
free discussion with the other members, you keep an
open mind and not harbor.any preconceived notions
concerning sentence. You must remain fair, impartial,
and open-minded throughout this court-martial.

Prellmmary instructions might also address other issues

1lrke1y to arise in the case which might create confusion dur-

ing voir dire. For example, when law enforcement officers or
commanders are expected to testify, the members should be
instructed that while they may believe some witnesses and
disbelieve others, they must listen closely and consider the
testimony of each witness without giving undue weight or
credibility to the testimony solely because of the identity or
status of the witness. Other possible preliminary instruc-
tions might include the reasonable doubt standard and the
prosecution’s burden with regard to affirmative defenses
when raised by the accused. As with other instructions,
counsel should consider tailoring their own preliminary in-
structions to the circumstances of- the case and presentmg
them to the mllltary judge.'* '

"With respect to members who display an inflexible atti-
tude toward sentericing on voir dire, the military judge may,
in the exercise of his or her discretion, seek to rehabilitate
the witness by giving an additional instruction ‘as’ recom-
mended in Heriot. The military judge may deny the
challenge if the member then abandons the inflexible atti-
tude. The member’s answer, however, should be “clear and
forthright.” 15 If thé member maintains his or her earlier
opinion, or gives less than a convincing, unequivocal “y
answer to the military judge’s questions, the ongmal chal-
lenge for cause should be granted. 8"

of !

~ United States \2 Smart

> United States v. Smart, demded the same day -as Henot
¢oncerned challenges for cause against two court members
in the accused’s trial for robbery.:Following the accused’s
plea of guilty and entry of findings, the panel was sworn
and questioned by counsel. 'On' voir dire, two fnembers,
CPT H and SFC F, stated that they had been victims of
robbery 17

Questlomng of CPT H revealed that he had been the vic-
tim -of two burglaries, rather than robbery. When asked
whether these incidents would influence his decision on 2
sentence, CPT H answered that he was not certain, stating:
“It’s hard to say. I wouldn’t say I positively could; because
I'd have to hear the circumstances of the case, and they
might trigger something from the past, and agaln it may
nOt ”iB .

Trral counsel's attempts to rehabrlxtate CPT H falled to
elicit a clear statement from him that he could disregard his
experiences. The military judge then asked CPT H iif he
could disregard ‘outside influénces and base his judgment

. solely on the facts presented in court and CPT H said: “To-

tally disregard, I'd say, no.”" After CPT H told the trial

¢

12 Dep't of Army, Pam. No. 27-9, Military Judges’ Benchbook, para. 2-24 (1 May 1982) (Cl, 15 Feb. 1985) [hereinafter cited as Benchbook].

13 Benchbook, para. 2-37.

14 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 802 [hereinafter cited as R.C. M]

15 Heriot, 21 MLJ. at 14.
lﬁld

1714, at 16.

814,

14 at 17.
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counsel that the still felt he could render a fair sentence, the
mxhtary judge asked one last question:

“MJ: Captaln Hamson, will you be able to cons1der
the entire range of punishments available to the court,
all the way from no punishment at all, to the maxi-
mum punishment?

MEMBER (CPT HARRISON): No punishment, no,
sir, I will not consider that one,”

Neither the trial counsel nor the miiifary jhdge qilestioned
CPT H further. The defense counsel wisely let well enough
alone.

When questioned individually on voir dire about his ex-
periences, SFC F explained that he grew up in a tough part
of Chicago and was robbed several times. Asked how many
times, SFC F estimated “about six or seven times.” 2! In re-
sponse to a question from the defense counsel, however,
SFC F stated unequivocally that he “would consider what
is happening now, not yesterday.” * He said that he would
consider the full range of punishments and could render a
fair and just sentence in the case.

The defense challenged CPT H and SFC F for cause; the
military judge denied both challenges. The defense exer-
cised its peremptory challenge against another member. On
appeal, the Army Court of Military Review affirmed the
findings of guilty and the accused’s sentence to a BCD, con-
finement for five years, total forfeitures, and reduction to
the grade of E-1.23 The Court of Military Appeals affirmed
the finding of guilty in light of the accused’s guilty plea, but
set aside the sentence because the military judge erred in
denying the challenges for cause.

" In its opinion, written by the Chief Judge, the court sum-

marized the law on challenges for cause. Essentially, the

court said, members must have a fair and open mind and
the proceeding must be free from “substantial doubt as to

‘legality, fairness and impartiality.” ?¢ The military judge

should be liberal in ruling on challenges, although the ap-

_pellate courts give broad latitude on this exercise of

discretion.?® Nevertheless, the court said, there are some
circumstances when bias may be implied, despite assertions

of impartiality by a member, especially when most people

“in the same position would be prejudiced. 2 ‘Applying :this

rationale, denial of the challenge against SFC F, notwith-
standing his sincere belief in his :own impartiality, might
cast doubt upon the legality, fairness and impartiality of the
trial. The court appeared to say that while it may be diffi-
cult 'to fix a point at which bias must be presumed, a
member in a robbery trial who has been a victim of six or
seven robberies was clearly beyond that point and must. be
excused if the accused is to have a fair trial. The opinion

- noted, almost tongue-in-cheek, that victims’ rights do not
extend to having a member on a panel who has been simi-
larly victimized. ¥

With respect to the challenge against CPT H, the court
stated that his answers on voir dire required his excusal up-
on challenge by the defense. While his status as a victim of
burglaries did not automatically disqualify him from sitting
on the accused’s panel for rObbery, his statements that he
could not disregard his experiences and would not consider
all punishment alternatives clearly supported the challenge
for cause.?® The military judge may have committed a mis-
take counsel often made on cross-examination: asking one
question too many. Once he did this, though, he should
have asked further questions to rehabilitate CPT H. He
might even have given the instructions suggested in Heri-
ot.® The opinion concluded quite fairly that failure to
grant the challenge under these circumstances without any
explanatnon or rationale was an abuse of discretion and
therefore error. ¥ -

Conclusion

Chief Judge Everett made an important teaching pomt in
Smart: inconvenience alone is not a sufficient basis for de-
nying a challenge for cause.! Even though granting a
challenge for cause may reduce the court below a quorum

‘'or one-third enlisted members, that is not the concern of

the military judge. Instead, his or her concern should be
that the trial be free from “substantial doubt as to legality,

fairness and impartiality.””*>. Only court members with
open and fair mmds should be permitted to sit on courts-

martial. 3

0y
7

214,
DM at 16.

21d at 18 (quoting the Manual for Courts- Mamal United States, 1969 (Rev ed. ), para 62f (13).

5 1d. at 18-19.

26 Id, at 19-20. In his concurring opinion, Judge Cox rejected. *implied bias” as a rule of law. Id. at 21 (Cox, J., concurnng) Implied bias has been reserved
in the past for members having a special relatlonshlp with a party. See United States v. Inman, 20 M.J. 773 (A.C.M.R. 1985); United States v. Klingensmith,

17 M.J. 814 (A.CM.R. 1984).
27 Id. at 20.

2 1d. at 19.

29 Heriot, 21 M.J. at 13.

30 Smart, 21 M.J. at 20.

V3014, gt 21.

R R.C.M. 912 (H(N).

* 33 This is especially true in light of the strict limitation on peremptory challenges in courts-martial. The Chief Judge has reﬁeatedly urged the trial bench to

liberally construe challenges for cause. See United States v. Miller, 19 M.J. 159 (C.M.A. 1985). Judge Cox would repose greater confidence in the discretion
of the trial judge. Miller, 19 M.J. at 165 (Cox, J., dissenting).
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Smart and Heriot should be read as a reminder that our
court-martial process must remain fair and impartial in all
respects. As in other matters, counsel and military judges
should be aware of the appearance as well as the substance
of fairness in their proceedings. At the same time, as Heriot
illustrates, we must ensure that court members are not. ex-
cused prematurely based on their honest responses to the
sometimes vague hypothetical questions posed during voir

dire. Ultimately, the military judge must balance the gov-
ernment’s interests in a prompt and orderly proceeding
against the accused’s due process nghts Normally, there is
room to accommodate both 1nterests

A Primer on Nonresrdent Command and General Staff College Instructron ‘ |

Lieutenant Colonel Jonathan P Tomes

i

Military Law Instructor, Command and General Staff College

LI

~ A very important professional credential for any field
grade officer is completion of the U.S. Army Command and
General Staff College (CGSC) or its equ.lvalent such as the
Armed Forces Staff College (AFSC) In these days of limit-
ed promotion opportunities, it is foolhardy not to have a
staff college diploma or at least a fifty percent completion
. certificate in your file when it goes before a lieutenant colo-
'nel’ promotion board. A CGSC diploma, or at least
substantial progress towards one, may be a de facto, if not
yet a de jure, requirement for promotion to lieutenant colo-
nel. In addition, a CGSC or other staff college diploma is
critical for some key assignments. More importantly for
“you as a JAGC officer, CGSC will make you a better judge
advocate by teaching you about your client’s business.

Because relatively few JAGC officers can attend resident
CGSC or AFSC, however, you ought to consider nonresi-
dent instruction for your professional development. The
'JAGC Personnel Policies Handbook, para. 7-6 (Oct. 1985),
encourages officers not selected for resident staff college “to
complete USACGSC either by the ‘correSpondence course
or USAR nonresident school program.” You should not
avoid taking CGSC by a nonresident option out of fear that
doing so would keep you from being selected for a resident
staff college. If you pursued a nonresident option, or even
"earned a CGSC nonresident diploma, you would still be eli-
gible for selection for the resident course or AFSC. Several
recent resident CGSC selectees have already completed
'some or all of the course by correspondence. You may won-
der why an officer would want to attend CGSC after having
completed the course work. Perhaps the best answer is that
people want different things from a staff college: some want
a diploma, some want the knowledge behind the diploma,
some want the *“Leavenworth experience,” and others want
some combination of these objectives. No matter what you
want from a staff college, one of the best ways to begin to
achieve your objective may be to enroll in some form of

nonresident instruction. Nonresident instruction can give .

you the staff college diplomad, the knowledge behind the di-
ploma, and a leg up to help you through the “Leavenworth
experience” if the Army decides to send you to attend
CGSC in person. r .

First, if what you want from a staff college is a diploma,
you can earn a CGSC diploma—identical to the resident
course CGSC diploma—through nonresident instruction in
any of three ways:

—Correspondence course.
' —USAR school instruction:. '

- —Combination of correspondence course and USAR
‘ school mstructron :

All three options require completmg six phases in three
years » :

CIf you choose the correspondence optlon, you take twen-
ty subcourses, each of which has from two to fourteen
lessons and either graded or ungraded exercises. Graded ex-
ercises are sent to CGSC for evaluation, and you need to
make a grade of seventy-five or above on them to take the
subcourse examination. You must also then achieve a grade
‘of seventy-five or higher on the subcourse examination to

‘pass the subcourse. If you get a lower grade, you may retest

twice. If you do not pass the subcourse on the final retake,
not only do you fail the subcourse, but also, unhappily, the
school will disenroll you. Most subcourse examinations are
open-book, objective tests, however, so you can expect to be

“able to pass most subcourses the first time you take the sub-

course examination. Because the correspondence course isa
three- -year program, you must complete two phases a year
to remain in good standmg Only the Commandant, CGSC,

_can allow you to remain enrolled if you do not complete

two phases each enrollment year. Fortunately, it is not diffi-
cult to complete two phases a year.

If you choose the USAR school three-year program of
instruction, you can attend CGSC classes, taught by reserve
component officers, at any of about 350 locations, both in
the United States and overseas. You would take two of the
required six phases of nonresident instruction each school

" year in ninety-six hours of instruction on evenings or week-

ends and about seventy hours of instruction in a two-week
period during the summer. USAR school examinations on

“CGSC subjects are similar to correspondence course exami-

nations, except that they are sometimes closed-book. As
with the correspondence course option, you must score sev-
enty-five percent or higher to pass USAR school
examinations and to earn your CGSC diploma.

If you choose to combine the correspondence course and
the USAR school instruction, you can transfer from one to

- the other and back again at the completion of any phase.
For example, you could take phase I by correspondence,
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phase II in a USAR school, and phases III through VI by
correspondence to earn your CGSC diploma.

If you not only want to earn your CGSC diploma, but al-
so want to make sure you learn what resident CGSC
graduates must learn, you should know that the content of
the nonresident courses comes from the same place as the
content of the resident courses: resident CGSC instructors.
If you mastered everything in every nonresident CGSC
textbook, you would probably know more than some resi-
dent graduates of CGSC, at least about some things. In the
nonresident program, you would have three years to absorb
information and concepts that resident CGSC students
must assimilate in just ten months.

If you are concerned that starting, and even completing,
CGSC by a nonresident option would mean duplicating
your efforts if later you were selected to attend CGSC, you
need to know that the knowledge you would gain by study-
ing a nonresident version of CGSC would make the
resident course just that much easier. The information
available in the nonresident course would be especially val-
uable for a JAGC officer selected to attend CGSC because
JAGC officers do not necessarily have the background
knowledge of tactics, logistics, and the like that an infantry
officer attendee would have at the beginning of the CGSC
resident course. Besides, the opportunities for professional
growth available in the resident course, with its almost one
.thousand Army, sister service, and allied officer students,
- would make the “Leavenworth experience” worthwhile
even if you learned nothing new in terms of course content.

So now you know how completing a nonresident CGSC
course can help you with your Army career, and you have
some idea of the nonresident options available to you, but
how do you know which option is best for you? Well, it de-
pends. Consider the options in terms of, for example, these
variables: your current assignment, the availability of a
USAR school in your vicinity, your study preferences, and
how quickly you want to complete the course. If you do
much traveling and thus would miss much USAR school
instruction, if you would have to commute hundreds of
miles roundtrip in, say, blizzards to attend USAR school
classes, if you study better on your own, or if you want to
earn a diploma in a year or two, the correspondence course
may be the best option for you. If, on the other hand, you
happened to luck into an assignment that has relatively reg-
ular hours and that usually leaves you some evening and
weekend free time, if a USAR school is close by, if you pre-
fer to learn in a structured academic environment (real
classroom, set time, other students, real teacher, externally
imposed deadlines), or if you want to earn your diploma

-relatively easily and painlessly over three years, USAR
school instruction may be the best CGSC nonresident op-
tion for you. Or, you may want to switch between options.
It is not important to your career or to selection boards
which route you take to get your CGSC diploma. The im-
portant thing is that you get it!

Now that you have some idea about which nonresident
CGSC option would be best for you, how do you sign up
for it, and what else do you need to know about the nonres-
ident program before you open that first textbook on your
way to your CGSC diploma? First, signing up for either op-
tion is easy. If you, as a JAGC officer, are at least a captain,

have between eight and eighteen years’ commissioned ser-
vice (seven to seventeen years for Reserve or National
Guard officers), have completed the Graduate Course, and
have demonstrated the potential for assignment to high-lev-
el staffs, you are eligible to enroll in elther nonres1dent

-CGSC option.

- To enroll in the correspondence course, request an infor-
mation packet and enroliment application either by writing
to USACGSC, ATTN: Registrar; ATZL-SWE-TM, Fort
Leavenworth, KS 66027-6900, or by calling commercial

-(913) 684-5584, FTS 753-5584, or AUTOVON 552-5584.

Then forward your completed enrollment application
through command channels to the headquarters that has
custody of your military personnel records jacket (MPRI).
That headquarters will first verify your eligibility and then
forward your application to CGSC.

To enroll in USAR school instruction, contact the com-
mandant of 2 USAR school close to you and request an
enrollment application. Forward your completed enroll-
ment application through command channels to the
headquarters that has your MPRJ. That headquarters will
first verify your eligibility and then forward your enroll-
ment application through the USAR school to CGSC. You
must enroll in a USAR school not later than 31 October for
whatever academic year you want to receive credit.

What happens after you send your enrollment applica-
tion through command channels? No matter which
nonresident CGSC option you enroll in, both you and the
keeper of your branch file will receive notice of your enroll-
ment. You should also receive texts and specific
information on reading assignments, practical exercises, ex-
aminations, and so forth. About this point in the process,
you will probably begin studying. Then later, as soon as
you have completed half of nonresident CGSC, the school’s

. fifty percent completion certificate will go into your official

military personnel file (OMPF), where it will be available
for selection boards to consider.

So, you felt good about signing up for nonresident CGSC
until you hit the word studying just now, right? You say it
brought back memories of midnight oil, cramming for pop
quizzes, and perhaps some other unpleasantries. First of all,
take a moment to remember some of the good times you
had in school. Now, take heart, even—perhaps especial-
ly—if you feel as if you’ve spent most of your life in school
and dread signing up for yet another three years. CGSC
may already be eager to give you constructive credit for
some of the classes you have taken over the years, especial-
ly those you may have had at the Combined Arms and
Services Staff School (CAS?) and at the JAGC resident
Graduate Course.

If you are a CAS 3graduate and are enrolled in phase I of
CGSC by correspondence, as opposed to a USAR school,
you are eligible for constructive credit for the following
subcourses: 271, force integration—training; 311, combined
arms fundamentals; and 951/911, staff communications. If
you want constructive credit from your CAS? work to
count toward your CGSC diploma, however, you need to
arrange for that credit quickly because it may not always be
available. Over the next year or so, CGSC will first revise
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-its curriculum so that it does not overlap that of CAS?, and
"then phase out CGSC credit for CAS? courses.

This is not the only constructive credit change in the
-works at CGSC for nonresident instruction, however. In
September 1985, the Deputy Commandant, CGSC, issued
blanket approval for all JAGC officers who have completed
the JAGC resident Graduate Course and who are enrolled
in .the correspondence course (not 2 USAR school) for
‘phase I to receive constructive credit for three subcourses:
‘915, military law; 951 (911 this academic year), staff com-
munications; and 952, leadership. Of course, this credit was
previously available as long as you were willing to write
your own convincing justification for the school to give you
credit for your Graduate Course work. That system seemed
to waste considerable time, energy, and paper, so I wrote a
blanket justification for all JAGC resident Graduate Course
graduates, and the Deputy Commandant approved it. Now
all you have to do to receive the approved constructive
ccredit is to send in your request and a copy of your Gradu-
ate Course diploma, transcript, or certificate of completion
to CGSC. You’re welcome.

Now that you already have at least three subcourses out
.of the way, why not send off for your application to enroll
in a.CGSC nonresident course, finish the rest of them, and
get your CGSC diploma? Yes, it is that simple.
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In Search of the Automobile

Major Ernest F. Peluso
Operations Officer, TCAP

: lntrodueﬁen

America is a2 nation on wheels. Our entire culture is de-
Yyoted to a veneration of the automobile. Our economy,
work habits, social enterprises, and personal lives are deep-
ly influenced by and designed in light of the unparalleled
mobility which vast numbers of motor vehicles achieve for
us. Although some rugged individuals might long for a sim-

pler,- more technologically primitive era, most Americans °

believe that the benefits of a highly mobilé society outweigh
the ecological and sociological costs.

In one sense, the automobile has been a boon for law en-
forcement; lessening response time and increasing the
effective area of protection, thereby decreasing the number
of police officers required to patrol a specific area. On the
other hand, the private vehicle has provided the criminal
with a swift, reliable form of transportation, as well as an
effective place to store or smuggle contraband, evidence of
crime, and other nefarious instrumentalities.

Automobiles present special challenges to law enforce-
ment personnel. Unique tactics and procedures are required
to deal effectively with criminal behavior involving the use
of motor vehiclés. One of the thorniest problems which has
arisen during the past sixty years is the effect of motorized
transport upon.the warrant requirement of the fourth
amendment.' In response to this dilemma, the Supreme
Court of the United States has carved out a number of spe-
cific exceptions which allow the government greater
latitude when police officials intrude into motor vehicles
and obtain evidence to be used in a criminal prosecution.

This article will survey the relevant decisions of the vari-
ous courts which. have addressed this special category. The
focus will be upon vehicles which are not owned by the
government. Generally, the courts do not recognize that a
private individual can entertain an objectively reasonable
expectation of privacy in government property.? The Mili-
tary Rules of Evidence stipulate that under normal
conditions a service member does not entertain a reasonable

1U.S. Const. amend. IV,

2 Cafeteria Workers v. McElroy, 367 U.S. 886 (1961); United States v. Poundstone, 22 C.M.A. 277, 46 C. M R 277 (1973) Umted States v. Wshcnfelder,

20 CM.A. 416, 43 CM.R. 256 (1971).
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expectation of privacy in government property unless it is
issued for personal use (i.e., wall locker/foot locker).?

Additionally, this article recognizes that there are many
circumstances involving automobiles where the police seek

to obtain, and are often granted, consent to search from .

some person who has the authority to give it. “Consent” it-
self is a special category of the law of search and seizure*
and will not be strongly emphasized. Army prosecutors
should not forget, however, that agents of the government
have saved the day on countless occasions by remembering
that it almost never hurts to ask for consent.

Automobile Stops

A stop is an intense form of police interaction with a citi-

zen. The individual who is stopped is normally not free to ~

ignore police direction. This procedure is designed to be
briefer than an arrest, continuing only as long as it is neces-
sary to identify the subject and obtain an explanation f
Hi_x_s SuspICIous éhawor. 5 In Terry v, Ohio. ¢ the classic case
in this area, the Supreme Court ruled that it was not unrea-
sonable for a policeman to stop an individual when he
“observed unusual conduct which leads him to believe that
criminal activity may be afoot.”’ The conclusions of the
police must be based upon articulable facts and rational in-
ferences which support a reasonable suspicion of criminal
activity. Based upon the entire set of facts available at the
time, or the “totality of circumstances,” the police must
have a “particularized and objective basis for suspecting the
particular person stopped of criminal activity.”®

In the military, any individual who is authorized to ap-
prehend® may conduct a stop.'® An automobile and its
occupants may be stopped when police or military authori-
ties suspect that the driver or any passenger has committed,

is committing, or is about to commit a criminal offense.!! - -

A motor vehicle can be stopped for traffic offenses, registra-
tion vnolatlons, and obvnous unsafe conditions. 12

In addition to common trafﬁc-related vnolatlons, automo-
bile stops are routinely employed where general, -more
serious, criminal conduct is suspected and the vehicle is be-
ing utilized as a means of transportation. In United States v.

- - Hensley,}* the Supreme Court recently clarified the lawful

parameters of an “auto stop,” confirming the right of the
government to stop a car containing an occupant who the
police suspected had already committed an offense. The
Court concluded that the investigatory stop of defendant’s
auto because the passenger met the description of a “want-
ed flyer” of another jurisdiction was constitutionally
reasonable.

The duration of the detention and the extent of the intru-
sion, if one occurs during the stop, are critical factors for
the courts to consider in evaluating the efficacy of the pro-
cedure. ! In another recent case, United States v. Sharpe, '¢
Chief Justice Burger, writing for the Court, found that
where a Drug Enforcement Administration (DEA) agent
diligently pursued his investigation and no unnecessary de-
lay was involved, a twenty minute detention of a suspect
was reasonable under fourth amendment standards.

To arrive at his decision, Chief Justice Burger examined
the justification for the detention at its inception and the
relevant circumstances surrounding the interference. In this
instance, a DEA agent observed two vehicles traveling in a
suspicious manner and followed them for a considerable
distance. After he attempted to make an investigatory stop,
the vehicles separated and the agent had to radio for local
police assistance. South Carolina officers stopped the sec-
ond vehicle, a pickup truck with attached camper, and
detained it and the driver until the agent could arrive upon
the scene, approximately fifteen minutes later. Subsequent-
ly, the federal agent conducted a brief investigation,
discerned the odor of marijuana, and uncovered several
bales of contraband. !

In determining that the police had diligently pursued
their investigation, the Court considered the unique role
that the motor vehicles had played in this drama: “[A]
court [deciding this issue] should take care to consider
whether the police are acting in a swiftly developing situa-
tion, and in such cases the courts should not indulge in
unrealistic second guessing.” !®

Once an automobile has been stopped, the authorities
may order occupants to leave the vehicle.® The driver and

3Mil. R. Evid. 314(d), 318(d)(3)

4Mil. R. Evid. 314(e). This article is concerned with intrusions into automobiles.. In that regard, prosecutors should clearly understand that there are fre-
quently several legal theories under which a search may be lawfully conducted. See also Mil. R. Evid. 316(d)(1).

$ Florida v. Royer, 460 U.S. 491 (1983).

6392 U.S. 1 (1968). See also Colorado v. Banmster “49U. S. 1 (1980)
7392 U.S. at 30."

8 United ‘States v. Cortez, 449 U.S. 411, 417-18 (1931)

9 Manual for Courts- Mamal United States. 1984 Rule for Courts Mamal 302(b) [hereinafter clted as R CMl].

1o Mil. R. Evid. 314(0(1)

u P. Gmnelll, F. Gllhgan, E. Imwmkelreld F. Lederer, Cnmmal Ev1dence 242 (1979) [heremafter cxted as Cnmmal Ev1dence]

12 1d

13105 §. Ct. 675 (1935).

14 1d. at 682-83.

15 Florida v. Royer, 460 U S. 491 (1983), Terry v. Oth, 392 U.S. 1 (1968).
16105 §. Ct. 1568 (1985).

1714, at 157072

18 1d. at 1576. ‘ :

19 Pennsylvania v. Mimms, 434 U.S. 106 (1977)
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the passen ﬁ%;srs may be frisked at this point, if the pOllce be-
lieve that they are armed.® The belief must be reasonable
and based upon common sense and articulable facts. The
frisk -of .the individuals is normally a pat down of exterior
clothing, but there are exceptional circumstances which al-
low slightly more intrusive procedures.?' The police may
extend their intrusion into the passenger compartment of

the auto, but they are limited to those areas in which a

weapon may be hidden.# If, during the protective search,
the agents discover evidence of crime or contraband, it may
be seized and offered in evidence at a criminal
prosecuuon z

Search of an Automobile Incldent toa Lawful
Apprehension

When military officials, in the exercise of their police
power, make an arrest or apprehension, the law allows
them to conduct a search as an-incident to that action.?
The individual executing the apprehension must have the
authority to apprehend? and the decision must be based
upon probable cause.? The facts available to the arresting
officer must provide reasonable grounds to believe that an
offense has been or is being committed and the person to be
apprehended committed or is committing it. ¥

Upon apprehension, the police or military authorities
should take the subject into custody. The officials should
notify the individual that the apprehension has occurred
and that his liberty is inhibited.?® At a minimum, it is nec-
essary for the government agent to believe that he is
making an apprehension and that the subject is not free to
go.®

Once the apprehension does take place, the person of the
subject may. be thoroughly searched.® Additionally, the
Supreme Court has determined that it is proper for govern-
ment officials to search the area within the arrestee’s
immediate control in order to locate either weapons or easi-
ly destructible evidence. 3!

When a government official apprehends either the driver
or an occupant of an automobile, he or she is permitted to
conduct 2 thorough search of the passenger compartment

and may intrude into and examine the contents of closed
containers.  In New York v. Belton, the state police
stopped an automobile for a:speeding violation. The officer
detected the odor of marijuana and ordered the occupants
to leave the vehicle. They were placed under arrest and
quickly searched. Subsequently, the arresting officer ex-
amined: the interior of the auto and discovered a black
leather jacket. In the pocket of the jacket he found a packet
of cocaine.

In affirming the lawful nature of this procedure, Justice
Stewart stated that once the lawful .custodial arrest of the
occupant of a motor vehicle has been effected, the police, as
a contemporaneous incident of that seizure, may search the
passenger compartment of the vehicle and may examine the
contents of any container found therein. ¥

In the search of an automobile incident to a lawful appre-
hension, the scope is more intrusive, and the focus is
broader, than an examination which occurs as the result of
an investigatory stop. The police may search for evidence
and intrude into closed containers which could not logically
hold a weapon.

Motor Vehicle Inventories *

An inventory is a form of warrantless intrusion conduct-
ed by government officials for the purpose of identifying the
exact nature of property belonging to a particular individu-
al. Inventories are utilized for a number of different reasons
in both civilian and military environments.

Civilian police agencies often employ the inventory pro-
cedure to scrutinize the personal property of individuals
who are placed in custodial arrest. * The justification for
this form of intrusion is that these precautions protect the
owner from loss or theft by the police, the examination pro-
tects the police agency from false claims for lost or stolen
property, and both the police and the public are protected
from containers ‘with dangerous contents.

Motor vehicles are frequently the focus of this form of
administrative intrusion. The Supreme Court has reviewed
and approved the inventory of an automobile seized under a

®Sibron v. New York, 392 U.S. 40 (1968); Terry v. Ohio, 392 U.S. 1 (1968).

12 MJd 158 63

2! Criminal Evidence, supra note 11, at 244,
22 Michigan v. Long, 463 U.S. 1032 (1983); Mil. R. Evid. 314(f).

23 Texas v. Brown, 460 U.S. 730 (1983); Colorado v. Bannister, 449 U.S. 1 (1980); Coolidge v. New Hampshire, 403 U.S. 443 (1971).

24 Mil. R. Evid. 314(2)(3).
25R.C.M. 302(b).
26R.C.M. 302(c).

27 Id

28 United States v. Kinane, 1 M.J. 309 (CM.A. 1976), United States v. Fxsher. 5M.J. 873 (A.CM.R. 1978); R: C M. 302(d)

2 Kinane, 1 M.J. at 314.

30 United States v. Robinson, 414 U.S. 218 (1973); Gustafson v. Florida, 414 U.S. 260 (1973).

31 Chimel v. California, 395 U.S. 752 (1969).

32 New York v. Belton, 453 U.S.-454 (1981); Mil. R. Evid. 314(j)(2).
33453 U.S. at 455-56. ,

¥Id at 460.

3 Fora comprehensive treatment of the law of inventory, see Anderson, Inventory Searches 110 Mil. L. Rev. 95 (1985) [hereinafter cited as Anderson].

3 llinois v. Lafayette, 462 U.S. 640 (1983).
3 South Dakota v. Opperman, 428 U.S. 364 (1976).
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statutory forfeiture provision,? . a car which was disabled
along the road where the driver was incapacitated and una-
ble to make appropriate arrangements,*® and an auto which
was seized and impounded: for multiple parking: viola-
tions.* . Additionally, the Court sustained the lawfulness of
an intrusion by a police officer into a vehicle which had just
‘been inventoried in order to secure the wmdow and thereby
protect the interior.

While the justifications described above are equally appli-
cable to the military, there “is a need and an opportunity to
inventory . . . far more frequently than in a [civilian] con-
text.”’ % Inventories are a part of military life and may
occur for a myriad of reasons.*’ Because automobiles are
present in large numbers on most Army installations, they
are occasionally seized, impounded, and inventoried. ¥

. In United States v. Dulus, **: the Court:of Military. Ap-
peals reviewed the inventory of an automobile which was
legally parked on aninstallation. The owner had ‘been
placed in pretrial confinement awaiting a special court-mar-
tial. The unit commander was concerned because it was
apparent that there were several high value items inside the
car. To preclude a claim against the Air Force, the com-
mander ordered that an inventory take place. During the
administrative intrusion, evidence was uncovered that the
court held to be admissible. Under the circumstances, the
procedure vsed was reasonab]e and not:in wo]atlon of the
fourth amendment. . - o - !

The permissible scope ofa lawful inventory: has not ‘been
prec1se1y defined.

If the Court has oﬁ'ered httle in the way of spemﬁc gui-
 dance, it has unequivocally:established .its general
philosophy. The Court has given' a  vote of confidence
to police agencies. Police forces may develop their own
» . standard procedures for protecting legitimate govern-
' ment interests, and unless those procedures are a mere
pretext for a criminal investigation, the Court will not
“second guess” the police. . . .*

P Lty

i L Inspectlons
LT i .
- An 1nspect10n in the mlhtary 47 is an intrusive procedure
Whlch a command may utilize to peer into various places
within the unit, including those areas where soldiers might
have an_objectively reasonable expectation. of privacy. The

.primary_purpose of an inspection must be administrative,

Jhat is, the examination must be for the purpose of deter-

mining ‘“‘the [relatrve] security, m;lrt,arx,ﬁtness or _good

order and discipline of the unit, orgamzatlon, mstallatron,
vessel, aircraft, or vehicle.” 43 : - ,

Normally, the inspection process impacts only upon the
military unit, its physical plant, the indigenous equipment
and the personnel. There are -many scenarios, however,
where the private automobile of a soldier might be within
the lawful scope of a military inspection. The most common
occurrence which reflects the interaction of a military in-
spection and :the prlvate motor. vehicle is the gate
mspectlon 9 Lo : :

‘The Army has promulgated two regulatlons 50 whlch im-
plement the authority of the post commander to order an
administrative examination of personnel and vehicles-at in-
gress and egress points to a military installation.*!" The
regulations address the problems which security personnel
encounter during these intrusive procedures. It is recog-
nized that military and civilian personnel and their motor
vehicles will be affected by a gate inspection, and specific
procedures have been designed to deal effectively with the
various circumstances that the military police are llkely to
encounter in conducting these intrusions. 52 .

In accordance with his or her authority as post com-
mander, the officer who orders the inspection at the gate of
the installation-may define the scope of the intrusion in a
manner which is reasonably consistent with the lawful goals
of an administrative. examination. > The subordinates who
implement the commander’s directives must scrupulously
abide by the parameters of the inspection without exercising

38 Cooper 'v. California, 386 U.S. 58 (1967).

3 Cady v. Dombrowski, 413 U.S. 433 (1973).
4Ogouth Dakota v. Opperman, 428 U.S. 364 (1976).
4 Harris v. United States, 390 U.S. 234 (1968).

42 Anderson, supra note 35, at 106.

TN TRy L

L L .

43 United States v. Barnett, 18 M.J. 166 (C.MA. 1984); United States v. Law, 17 M.J. 229 (C.M.A. 1984).

44 United States v. Kazmierczak, 37 C.M.R. 214 (1967).
4516 M.J. 324 (C.M.A. 1973).
4 Anderson, supra note 35, at 105-106.

47 Although inspections occur most frequently in the military, there are circumstances where civilian authorities employs this administrative procedure. See
United States v. Beswell, 406 U.S. 311 (1972); Wyman v. James, 400 U.S. 309 (31971); Colonade Catering Corp. v. United States, 397 U S. 72 (1970).

4 Mil. R. Evid. 313(b); Dep’t of Army, Reg. No. 210-10, Installations-Administration, para. 2-23 (12 Sept. 1977) (I01, 6 May 1985) [hcrcmaftcr cited as

AR 210-10].
% Mil. R. Evid. 314(c); AR 210-10, para. 2-23d(1).

b

50 AR 210-10; Dep't of Army, Reg. No. 190-22, Military Police—Searches, Seizures, and DlSpOSlthn of Property (1 Jan. 1983) ,
51 United States v. Alleync, 13 M.J. 331 (CM.A. 1982), Umted States v. Holsworth 7 M.J. 184 (CM.A. 1979), United States v. Harns, SM.J. 44 (C M. A

1978).. . . ‘ s
2 AR 210-10 para. 2—23c(3)
33 AR 210-10, para. 2-23¢(2).
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any personal discretion unless circumstances mtervene *
which permlt other acnon : e .

An 'installation commander, therefore, has authority:to
order'an inspection of automobiles as they are about to
enter or leave the military enclave. He or she can require
that all personnel, civilian and military, cooperate.’* The
inspection itself can be very intrusive. Evidence of crime or
contraband which is discovered during a lawful administra-
tive examination is admissible at a court-martlal or other
criminal prosecution.

" Gate intrusions are not the only inspection process where

private automobiles might be examined. Virtually every Ar-

my unit in the continental United States has a parking lot
for privately owned vehicles. The cars, trucks, boats, and

recreational vehicles which can usually be found within-

these units are often used for informal storage of personal
property and military equipment. In an‘appropriate factual
context, a commander conducting a 100% health and wel-
fare inspection of his or her unit might decide to include
the motor vehicles owned by soldiers parked in the lot with-
in the physical jurisdiction of the command. 3 This
decision would be reasonable when the intimate relation-
ship between the soldier’s private vehicle and the health,
safety, welfare, and morale of the unit is considered. 5’

“Classic” Automobile Exception

The automobile exception to the warrant requirement of
the fourth amendment to the Constitution is not a recent
innovation. Over sixty years ago, in Carroll v.- United
States,** the Supreme Court formally recognized that the
mobility of motor vehicles, coupled with a reduced privacy

expectation, justified special treatment when police intrude

into a car’s interior to obtain evidence. ¥

In Carroll, the Court reviewed the activities of two reve-
nue agents who stopped-and then searched an auto which
they believed was transporting alcohol in violation of the
National Prohibition Act.® The search was very intrusive
and the agents discovered the contraband under the uphol-
stery of one of the seats. Chief Justice Taft, writing for the
majority, reasoned that searching a car, ship, wagon, or
other vehicle presented problems for the police significantly

different than those encountered when séarching fixed ob-
jects like homes and stores. ¢ In response to these unique
difficulties, the majority sanctioned the warrantless intru-
sion by government officers into motor vehicles so. long as
there was probable cause to believe that evidence of crime
or contraband could be found therem 2 .

This special category of warrantless intruston is sxgmﬁ-
cantly different from an ‘*‘auto stop,” a search of an
automobile incident to the apprehension of one of the occu-
pants, an administrative inventory, or a military inspection
process. The other exceptions are based upon specific crite-
ria (e.g., probable cause to apprehend an occupant) and the
intrusion into the vehicle is usually a secondary, albelt logl-
cal, consideration.

Under the “classic” automobile exception to the warrant
requirement, the focus of official scrutiny is upon the vehi-
cle itself, and the police or military -authorities must have a
reason to believe that evidence or contraband is located in-
side.®® The probable cause in question is measured by an
objective standard and is identical in quality and quantity .
to the information that a neutral and detached magistrate
would require to issue a warrant. %

Perhaps the most important decision in this area is Unit-
ed States v. Ross, in which the Supreme Court reviewed the
procedures followed by District ‘of Columbia police after
they received a tip that Ross was selling heroin from his au-
tomobile. Acting upon this information, the police stopped :
the defendant’s maroon Malibu, placed him under appre--
hension, searched the interior of the passenger
compartment, and then opened the trunk and the contain-
ers therein. ¢ "Arguably, the trunk of the Malibu was
outside the scope of a search incident to a lawful apprehen-
sion and- its search would have had to be justified under
some other theory. : :

Justice Stevens, however, declared that when the appro-
priate probable cause is present, the police may conduct a
search of a vehicle in as thorough a manner as a magistrate
could authorize in a warrant. % The warrantless procedure
can focus upon the entire vehicle, including any compart-
ment or container where the contraband logically might be.
In arriving at this decision, the Court was forced to review

34 During the inspection, the subordinates who execute the procedure must be very careful to follow the instructions and stay within the parameters imposed
by the commander. If during the inspection, however, contraband is located within the vehicle, an apprehension (detention of civilian personnel) and a
search incident thereto can be made. The search incident to the lawful apprehension can be more intrusive than the inspection. See supra note 32.

55 AR 210-10, para. 2-23c.
3 Mil. R. Evid. 313(b).

57 At the unit level, soldiers frequently use the trunk space of their automobiles to store and safeguard equipment which they cannot conveniently display in
their rooms in the barracks. This often occurs despite the best efforts of the unit cadre to prevent this practice. In fact, in certain training environments like
Officer Candidate School, the candidates literally live out of their car trunks and attempt to maintain *perfect” rooms for official inspections.

8267 U.S. 132 (1925).

% Id. at 147-50.

60 The National Prohibition Act, 42 Stat. 223, (1924).
61267 U.S. at 150

621d. at 155. . ] ,

©3 See Mil. R. Evid. 315(f)(2) and 315(z)(3).

64 United States v. Ross, 456 U.S. 798 (1982).

$5Id. at 800-01.

66 Id.
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the previous-precedent of Robbins v. California, ¢ and to re-

ject the holding of that plurality opinion. &

.Therefore,  when government officials encounter motor

vehicles-in a public place and obtain information which:

gives them probable cause to believe that evidence or con-
traband is located inside the vehicle, they may search
without obtaining a warrant from a magistrate or an au-
thorization from a commander.% Note that the probable
cause can arise from information obtained during a prelimi-
nary procedure such as an-auto stop or an inventory, or it
may originate from an independent source, e.g., an inform-
ant or a victim. ™

Once the probable cause to search the vehicle exists, it re-
mains a viable justification for a warrantless intrusion even
if the police impound the vehicle and search it later.” Gov-
ernment officials are not requiréd to execute the auto
exception in the field; they can wait until the car, tmck, or
recreational vehicle has been driven or towed to the station

house or impoundment lot and conduct-the intrusion.
there.’? In an earlier case, Chambers v.: Maroney, ™ the
Court recognized that there was little real significance, from

a fourth amendment perspective, between immobilization of
an automobile to obtain a warrant to search and an imme-
diate search without a. warrant. Moreover, the Court has
long held that this type of exception is viable even where
the government could have obtained a warrant. . After all,
the test is not .whether there are more reasonable proce-
dures ava:lable, but whether the method ut111zed was
reasonable , ‘

In 1985 the Supreme Court decided two ma_]or cases
which impact directly upon the automobile exception. The
first, United States v. Johns, ™ reviewed a customs seizure in
which federal agents stopped a truck which they had proba-

ble cause to believe contained packages of contraband.-

They impounded the truck, unloaded the packages, stored
the smaller items for three days, and then, without a war-

rant, opened :the packages. The Court ruled that although-

the customs officials had the right to conduct an immediate

search, they were not required to do so. The three day wait .

and the warrantless intrusion were reasonable under . the
clrcumstanm ‘

Cautlon should be exerc1sed when dealmg w1th movable

objects, ™ such as packages and luggage, within an auto.

While it is true that the auto exception allows a search of

the entire automobile, including compartments and con--

tainers that logically can hold contraband or evidence, the
initial discovery of the containers should be as a result of
the search itself. For example, in two major cases the Su-

preme . Court would not allow the police to- justify - the.

search of a large footlocker or:a suitcase’ on the
grounds that they were found within the trunk of an auto.
These cases are clearly distinguishable from the other major
precedent under the automobile exception, however, be-
cause they involved “movable objects” which the police had

probable cause to search before they were placed in the mo--

tor vehicles. The leading decisions, Ross, Chambers, and
Carroll; strongly suggest that if the police- encounter the
containers or luggage for. the first time during the auto-
search which may contain the object of the search, they:
may intrude and examine their contents..'- Ve

_The other major case dec1ded in 1985, Cahforma y. Car-,
ney, ® extended the automobile exception to include
recreational vehicles. In this instance, the DEA had placed
the respondent’s Dodge motor home under surveillance sus-
pecting that Carney was distributing marijuana to young

people in exchange for sexual favors. After observing.a.

“transaction,” - the agents questioned a youth, confirmed
their suspicions, and entered the motor home without a
warrant to search it. The agents then transported the vehi-
cle to the police station, conducted a warrantless search,
and seized additional evidence.

The Supreme Couft. cdncedea 'thét‘;this'typé of vehicle

did possess some of the attributes of a home. Nonetheless,

due to its mobility and the reduced expectation of privacy
that results from traveling on the highways, the Court
found that the motor home clearly fell w1thm the automo-
bile exception. ¥ : .

In arriving at this decision, the Court -considered other

relevant factors. Chief Justice Burger, who authored the,
lead opinion, could not ignore the role that motor homes

could play in the illicit drug trade. Further, the fact that
the motor vehicle was parked in a public place seemed to

have a definite impact in evaluatmg the appropriate privacy

interest.

This last pomt is crmcal because, as in the case of mova-
ble objects, the police should exercise caution in applying

67453 U.S. 420 (1981).
63456 U.S. at 824.

69 California v. Carney, 105 S. Ct. 2066 (1985); United States v. Ross, 456 U.S. 798 (1982); Michigan v. Thomas 458 U.S. 259 (1982), Texas v. White, 423
U.S. 67 (1975); Carroll v. United States, 267 U.S. 132 (1925) United States v, Switzer, 17 M.J. 540 (A.CM.R. 1983) Lo

™ California v. Carney; United States v. Ross.

7! California v. Carney; United States v. Johns, 105 S. Ct. 881 (1985); Mlchtgan v. Thomds; United States v. 'Ross; Texds v. White; Chambcrsv Maroney, 399

U.S. 42 (1970).

7 Michigan v. Thomas.
73399 U.S. 42 (1970).
74105 8. Ct. 881 (1985).

75 Despite the many similarities between movable objects and automobiles, there appears to be a preference for warranted detentions and searches where the
police focus is upon a movable object such as luggage or a footlocker. See also United States v. Place, 462 U.S. 696 (1983) Umtcd States v. VanLeeuwen, 397

U.S. 249 (1970).

76 United States v. Chadwick, 433 U.S. 1 (1977).
77 Arkansas v. Sanders, 442 U.S. 763 (1979).

78 105 S. Ct. 2066 (1985).
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the automobile exception to a vehicle which is situated on

private propeérty and not likely to be moved. In Coolidge v.
New Hampshire,” a case which is admittedly quite old by
current standards, Justice Stewart refused to apply the au-
tomobile exception to the search of a car parked next to its
owner’s house where there was no objective indicia that the
vehicle would have been moved or the evidence destroyed.

- Conclusion

Millions of automobiles cross and Tecross our nation dai-
ly. A large part of our populatlon spends a significant
portion of their lives in motor vehicles performing a vast
number of functions. A significant proportion of law en-
forcement contacts between the police and ordinary citizens

occur in a context where autos play a .role. As a military .

counsel you will see scores of arrests, searches, and eviden-
tiary seizures mvolvmg the privately owned vehicles of
soldiers. It is important to the efficient administration of the
military justice system that you understand the array of
rules which impact upon the ability of the pohce to intrude
into vehicles to obtain evidence for use in criminal
prosecutions. ‘

79403 U.S. 443 (1981).
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Truthful Testimony: A Parallax View

" In prosecutions for rape, sodomy, and sexual assault, the
victim’s testimony frequently provides virtually the only ev-
idence of the crime alleged. Trial counsel have increasingly
begun to rely on expert testimony to bolster the credibility
of the victim by educating the court members concerning
such ideas as “rape trauma syndrome’ or “sexually abused
child syndrome.” Two recent cases, however, point out the
pitfalls in such an approach and reveal the need for trial
counsel to properly assess how to proceed at trial when try-
ing to establish whether a victim of rape or another sexual
assault is testifying truthfully.

In one recent case, United States v. Tomlinson,' the Ar-
my Court of Military Review set aside a conviction of rape
because the military judge admitted, over defense objection,
rebuttal evidence in the form of expert testimony that the
victim was suffering from a post-traumatic stress disorder
consistent with ‘“‘rape trauma syndrome.”? In Tomlinson,
the Army court found that although the trial counsel had
called an expert to testify whether the alleged victim of rape
had manifested symptoms consistent with “rape trauma
syndrome,” the effect of the expert’s testimony ‘“‘constituted
an implied opinion that [the victim] had spoken the truth
when she testified that [the accused] had raped her.”? In
applying the restrictions of Mil. R, Evid. 403* to this testi-
mony, the Army court found that the expert’s testimony
“gave rise to a clear danger that the court members would
consider his testimony dispositive on the issue of consent.” 3
In this regard, the court held that:

To allow an “expert” to offer his opinion on the resolu-
" tion of a credibility dispute goes too far, and it makes
no difference whether the opinion is express or follows
inferentially from the expert’s diagnosis of a psycho-
logical condition suffered by the witness whose
credibility is at issue. The court members must decide
whether a witness is telling the truth. Expert insights
into human nature are permissible, but lie detector evi-
dence—whether human or mechanical—is not.

Otherwise, "trial could degenerate into a battle of ex-
perts expressing opinions on the veracny ‘of various
witnesses. ¢ o

Most recently, in the case of United States v. Cameron,’
the Court of Military Appeals also rejected similar expert
testimony. In Cameron, the accused was convicted of car-
nally knowing'his adopted twelve-year-old daughter. This
conviction was obtained desplte the fact that the defense in-
troduced six witnesses who collectively testified that the
victim possessed neither a reputation nor character for
truthfulness: In addition to the testimony‘of the victim, the
prosecution introduced the testimony of an Army Commu-
nity Services social worker who testified; in rebuttal, that
the victim was “‘truthful.” Although the social worker’s tes-
timony bore the earmarks of expert testimony, the trial
judge held, on objection by the defense, that the social
worker’s testimony was admissible as ‘‘an opinion as to
credibility . . . in general.”® The Court of Military Ap-
peals rejected the admissibility of the social worker’s
testimony under both Mil. R. Evid. 608(a)? and Mil. R.
Evid. 702.1°

The court, basing its opinion in large part on the holding
in Tomlinson, stated:

The reception of [the social worker’s] testimony that
she believed [the victim] is subject to . . . condemna-
tion. In this, instance, the witness was saying more
than that in her opinion the witness was a person of
truthful character. Instead, taken in context, her testi-
mony constituted an assertion that this expert believed
that [the victim] had told the truth about the incident
with [the accused]. !!

While these opinions seem to reject the admissibility of
expert testimony concerning ‘‘rape trauma syndrome” or
“sexually abused child syndrome,” ! they do not. Instead,
both cases demonstrate trial counsel’s failure to establish a

120 M.J. 897 (A.CM.R. 1985)

2I:'or a full discussion of Tomlinson, see Chlld Ejfecuve Use of Rape Trauma Syndrome, The Army Lawyer, Oct. 1985, at 11 [hereinafter cited as Chlld]

320 M.J. at 901.

4Mil. R. Evid. 403 provides: “Although relevant, evidence may be excluded if its probative value is substantially dutweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the members, or by considerations of undue delay, waste of time, or needless presentation of cumulative

evidence.”

520 MLJ. at 902.

6 Id. (emphasis added).

721 M.J. 59 (C.MLA. 1985).
81d. at 61.

9 Mil. R. Evid. 608(a) provides:

The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the
evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truth character is admissible only after the character of the
witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

10 Mil. R. Evid. 702 provides: *“If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a
fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or

otherwise.”
1121 M.J. at 65.

12 For a discussion of “sexually abused child syndrome” see Thwing, Eye of the Maelstrom: Pretrial Preparanon of Child Abuse Cases, Part II The Army

Lawyer, June 1985, at 46.
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clear foundation for the testimony that was ultimately
deemed prejudicial.

To establish a clear foundation for the admissibility of
these forms of testimony, trial counsel must understand
whether the testimony is being offered to establish the char-
acter or reputation of the victim for truthfulness or whether
the testimony is offered to corroborate the truth of the vic-
tim’s allegation.

The holdings in both Cameron and Tomlinson make clear
that expert testimony introduced to establish that a victim
of a sex offense is believable is inadmissible, especially
where the foundation for the expert testimony is wanting,
where the scientific basis for the opinion.is meager, and
where the expert opinion has minimal value “but substan-
tial potential for misleading the factfinder.,” 1* Indeed, if this
were not the case, there would be no other way to reconcile
the holding in Cameron with the Court of Military Ap-
peals’ holding in United States v. Snipes.'* In Snipes, the
accused was charged with committing indecent, lewd, and
lascivious acts on his adopted daughter. The thrust of the
defense case was an attack on the victim’s truthfulness. A
defense expert, a clinical psychologist qualified in child psy-
chology, testified that even though he had spent
considerable time interviewing the victim, he did not “know
if she’s telling the truth or not.” '’ In rebuttal, the govern-
ment introduced the testimony of three expert witnesses.
The qualifications of each of the witnesses were clearly es-
tablished on the record. Each expert had extensive
experience in the area of child abuse. Each had considerable
contact with the victim, the victim’s family, and others who
knew the victim. One of the experts testified that there
could be no other explanation for the victim’s personality
except sexual abuse. Two of the other experts testified that
they believed the victim had made truthful statements. One
of the experts testified that: “I have not known of any cases
where a child has accused a parent of .incest where it has
not been s0.” ' The Court of Military Appeals, in constru-
ing the application of Mil. R. Evid. 702, 703, and 704, to
the testlmony of the experts, held that the respectlve testi-
monies of each expert was admissible:

When these rules are read in combination, the conclu-
sion is inescapable that they are intended to broaden
the admissibility of expert testimony, and the essential
. limiting parameter is whether the testimony “will as-
. sist the trier of fact to understand the evidence or to
determine a fact in issue.” 7.

Although the Tomlinson opinion seems to ignore the
holding in Snipes, it does not. Rather, the Army court in
Tomlinson determined that the expert testimony concerning
“rape trauma syndrome,” while admissible for some pur-
poses, was not admissible for the purpose of establishing the
credibility of the victim. The Army court maintained that

- use of expert testimony to establish whether a witness is

telling the truth is analogous to “lie detector” evidence. !?
This holding arose because the court believed that the trial
counsel introduced the expert testimony to establish lack of
consent. Thus, although the court found that evidence of
“rape trauma syndrome” may have specific relevancy to is-
sues such as “lapses or inconsistencies in recollection” of
the victim and, therefore, be admissible, use of such testi-
mony which had only general relevancy relating to the
“believability” of the victim was inadmissible. TCAP re-
cently provided trial counsel with the following advice
concerning Tomlinson-like issues:

To show that your offer is specifically relevant, you
-must listen very carefully to the defense’s cross-exami-
nation and to the accused’s testimony and highlight
-those areas for which specific rebuttal, by expert testi-

' mony, is necessary. Voir dire of members as to their
lack of experience and training concerning rape can be
useful in showing that expert testlmony will aid the
members. °

Accordingly, the matter of establishing the truthfulness
of victims of crimes such as rape, forceful sodomy, or sexu-
al assault at trial is a matter of patient planning. Trial
counsel must understand the purpose for which he or she
intends to offer evidence in support of the credibility of the
victim. If the evidence is expert testimony intended to artic-
ulate such factors as *“‘sexually abused child syndrome” or
“post traumatic stress disorder,” then trial counsel must es-
tablish the need for this evidence during voir dire of the
court members or the military judge. It is vital that trial
counsel present the expert’s qualifications on the record and
demonstrate why the expert can testify regarding these fac-
tors. Trial counsel must also be prepared to establish on the
record the specific relevant basis for such testimony. As to
each of these requirements, trial counsel must be able to ar-
ticulate the Military Rule of Evidence which gives the form
and basis for the admissibility of this evidence. If the victim
of an offense such as rape or sexual assault has undergone a
“slashing cross-examination” or the defense has introduced
evidence which has called the credibility of the victim into
question, trial counsel must understand whether he or she
intends to bolster the victim’s credibility under Mil. R.
Evid. 608(a), or whether expert testimony is necessary to
establish some aspect of the allegation called into question.
It should be clear from an analysis of Snipes, Tomlinson,
and Cameron that trial counsel cannot depend upon appel-
late courts to guess the theory trial counsel was relying
upon to establish the truthfulness of the victim.

13 Cameron, 21 M.J. at 66.

1418 M.J. 172 (CM.A. 1984)

1514, at 177.

lGId.

Id. at 178.

1820 M.J. at 902.

19 Child, supra note 2, at 14 (emphasis added).
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The Advocate for Military Defense Counsel
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DiScovering and Removing the Biﬁsed Coul't Member

Captain Bernard P. Ingold
Defense Appellate Division '

Introduction -

One of the paramount responsibilities of the defense
counsel is to implement his or her client’s right to be tried
by an impartial panel. To effectively discharge this responsi-
bility, counsel must obtain information about prospective
court members’ attitudes and beliefs, and exercise sound
judgment in making challenges. The purpose of this article
is to provide trial defense counsel with practical advice and
information to help him or her obtain an impartial court-
martial panel for the military client. This article will ex-
plore procedures for obtaining information about members
with a primary focus on conducting effective voir dire. The
article includes a discussion of the basic standards of court
member impartiality in military practice and concludes
with comments on preserving and lltlgatmg challenge for
cause issues on appeal.

Conductmg a Thorough Pretnal Investigation

One of the advantages the mnhtary defense counsel has
over his ‘or her civilian counterpart is that the military law-
yer knows before trial exactly who the ‘prospective court
members will be. Counsel should use this advantage to in-
vestigate the background of each member ‘selected by the
convening authority. If the court-martial panel has just
been selected, defense counsel should consider requesting
the trial counsel to submit questionaires to prospective
members.! The trial counsel must, upon request, submit a
questionaire to the members requesting information in elev-
en categories, including the members’ educational history,
military background, and prior participation in the case.?
The defense may, in addition, request the military judge to
authorize additional questions not speclﬁcally delineated in
the rule. 3

Each completed questionaire should be reviewed thor-
oughly for information which might have some bearing on
the case. For example, if the prospective member is from
the same unit as the accused, it is possible that he or she
has heard about the case. The questionaire responses which
may impact on the exercise of challenges should obviously
be developed during voir dire. Counsel, however, should not
defeat the benefit of using the questionaire—to expedite the

voir dire process—by asking questions which unnecessarily
repeat 1nformat10n already on the’ completed
questlonau'es 4

The unique military practice of detailing the same court-
martial panel to try a series of cases provides counsel with a
valuable opportunity to learn about prospective members’
values, personalities, and impartiality. Counsel should re-
view the results of trials in which the same panel detailed to
his or her case has sat and consult the defense counsel who
tried those cases for insight into each mémber’s attitudes
and possible impartiality. Counsel should also review the
voir dire proceedings in prior cases for information perti-
nent to his or her case. The questions which were submitted
by the members in these cases can also be a good source for
dlscovermg the exlstence of potent1a1 bias. ’

Using Voxr Dxre Eﬂectlvely
Objectives of voir dire

There are three major objectives to be accomplished dur-
ing voir dire.® The first, and probably the most important,
objective is to elicit enough information to make sound de-
cisions in exercising ‘challenges for cause and peremptory
challenges. It is virtually impossible to make effective use of
challenges without having some knowledge about each of
the prospective members. In light of this fact, the Court of
Military Appeals has expressed the view that the complete
failure to conduct voir dire in a serious case is unacceptable
trial strategy and can be a basis for supporting an appellate
claim of inadequate representation.’

A second objective of voir dire is to educate the members
concerning the nature of the case and the legal principles
involved from a defense perspective. Voir dire examination
can be used by counsel to pass information on to the mem-
bers which may affect their attitudes toward the issues they
must later decide. Questions explaining such fundamental
legal concepts as presumption of innocence and reasonable
doubt in simple straightforward language often can be more
effective than the military judge’s recitation of the law. Af-
ter carefully explaining the basic legal principles involved in
the case, the defense counsel should obtain each member’s

! Manual for Courts Martial, United States, 1984, Rule for Courts-Martial 912(a)1 {hereinafter cited as R.C.M.}.

21d.
‘.
4R.C.M. 912(a)! discussion.

5 For example, a court member’s question to a noncommissioned officer asking why he testifying on behalf of an accused when the accused has been convict-
ed of drugs suggests a possible inelastic sentencing attitude toward drug offenders.

€ One article discussing the major objectives of voir dire is Holdaway, Voir Dire—A Neglected Tool of Advocacy, 40 Mil. L. Rev. 1 (1968) [heremaftcr cited as
Holdaway). See also F. Bailey & H. Rothblatt, Successful Techniques for Criminal Trials § 78 (1971).

7 United States v. McMahan, 6 C.M.A. 709, 21 C.M.R. 31 (1956).
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agreement to apply these propositions during their delibera-

tions. The voir dire process can also be used by counsel to’

make the members aware of damaging evidence which he
or she expects will be introduced against the client at trial,
thereby lessening the impact. This effectively suggests to the
members that the defense is not interested in hiding any
facts and is only seeking a fair and impartial trial.

The final objective of voir dire is to develop rapport with
the court members. Voir dire is usually counsel’s first con-
tact with the court members and can be used to make a
favorable “first impression.” Counsel should be friendly and
sincere and assume a role that is natural. The defense coun-
sel who is able to put the members at ease and who displays
an honest ‘and sincere conviction in the cause he or she is
advocating has taken an important step toward achieving a
favorable result for the client.

There are times when sound reasons exist for not con-
ducting an extensive voir dire. If counsel has tried a case
before the same panel, he or she should avoid exploring the
same areas covered in previous cases, unless laying the
ground for making a challenge. In every case, the careful
selection and phrasing of each voir dire question is essential
to avoid asking unnecessary or embarrassing questions.
While voir dire is an important procedure, if conducted
without adequate reflection, it can have the unfortunate ef-
fect of alienating the members against counsel and the
client. For this reason, each voir dire question should be
designed to accompllsh some specific purpose

One of the biggest mistakes a defense attorney can make
is to let a court member reveal damaging information about
the case or the client to the other members during voir dire.
Counsel must closely monitor each member’s responses and
request individual voir dire of those members suspected of
having prejudicial knowledge or information. Individual
voir-dire should also be used to cover sensitive subjects or
any areas which could be embarrassing to a'member.

Voir dire can often be a tedious stage of the trial proceed-
ings. To keep the members’ attention, counsel should vary
the subject matter of questioning and alternate questions
among all of the members. The questions should be simple
and free of ambiguity. Some questions should be directed

toward the group and others should be asked of individual .

members. The members should be encouraged to volunteer

information and g1ven an opportumty to develop answers
beyond a simple ‘‘yes” or “no” whenever feasible.

Scope of voir dire

Trial judges have traditionally possessed wide discretion
in controlling the scope of voir dire questioning and estab-
lishing the method and manner in which it will: be
conducted.® Because of the limited number of peremptory
challenges available in military practice, howeéver, the
Court of Military Appeals has encouraged trial judges to
grant considerable leeway to counsel when they are con-
ducting voir dire.® To comply with this liberal approach, a
military judge may not entirely restrict counsel from ques-
tioning the members concerning common principles of
law © or summarily deny a defense request to reopen voir
dire examination.!" The primary limitation on the scope of
voir dire is that the questioning must relate to 3 pos51b1e
ground for chal]enge 12 S

Standards Sor juror zmparttahty in the mihtary

In military practice, challenges for cause must be based
on one of fourteen grounds. The first thirteen enumerate
automatic disqualifications based on the member’s compe-
tency or prior participation in the case.* A party may
waive a challenge on any of the thirteen enumerated
grounds except a challenge based on competency under the
Code. ¥ In the interest of justice, the military judge may ex-
cuse a member for which a challenge would lie even though
no challenge has been asserted. '¢ The remaining ground for
challenge is a challenge against any member who “[s]hould
not sit in the interest of having the trial free from substan-
tial doubt as to legality, fairness or impartiality.” " Counsel
must affirmatively assert a challenge against a member for
cause based on this provision. The.party asserting the chal-
lenge has the burden of establishing the existence of actual
prejudice or facts whlch support a contention of blas or
pre_]udlce 13

The concept of implied bias may be used to support a
challenge for cause if most people in the same position as
the challenged court member would be suspected of being
prejudiced. '* Counsel might rely on this concept when a
court member disclaims impartiality despite facts which are
highly suggestive of bias. Although the concept of implied
bias is recognized in military practice, it will not be applied

8 See generally LF. Busch, Law and Tactics in Jury Trial § 84 (1979); 47 Am. Jur. 2d Juries § 200 (2d ed. 1969).
9 United States v. Tippitt, 9 M.J. 106 (C.M.A. 1980) United States v. Parker, 6 C.M.A. 274, 19 C.M.R. 400 (1955); Umted States v. Thomas 18 M J. 545

(A.C.M.R. 1984). CF. R.C.M. 912(d).

19 United States v. Sutton, 15 C.M.A. 531, 36 C.M.R. 29 (1965); United States v. Thomas, 18 M.J. 545 (A.C.M.R. 1984)

11 United States v. McMillion, 16 M.J. 658 (A.C.M.R. 1983)

{2 United States v. Tippett, 9 M.J. 106 (C.M.A. 1980); United States v. Thomas, 18 M.J. 545 (A.CMR. 1984)

BR.C.M. 912()(1)(A)-(N).
HR.CM. 912()(1)(AM).

15R.C.M. 912(4). See also Uniform Code of Military Justice art. 25, 10 U.S.C. § 825 (1982) [hereinafter cited as UCMYJ]. The defense may waive the requnre-

ment that enlisted members be from a unit other than the accused, however.

I6R.C. M. 912()4.
17R.C.M. 912(f)(1)(N).

18 United States v. Dennis, 339 U.S. 162 (1950); United States v. Harris, 11.M.J. 589 (A.F.C.M.R. 1981). :
19 United States v. Smart 21 M.J. 15,20 (CM.A. 1985) (eltmg Taylor v. United States, 386 F. Supp. 132 (E. D Pa. 1974), affd, 52] F. 24 1399 (3d Cir.

1975)).
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“indiscriminately.” 2 A challenge for cause based on.a the-
ory of implied..bias will succeed under limited
circumstances only.

Parttcular areas of mqutry

The defense counsel shOuld strive in every case to ehml-
nate as many biased or prejudiced court members as
possible.. A careful, ,probing voir dire designed to discover
every. member who is not “mentally free to render .an im-
partial findings and sentence based on the'law and the
evidence,”?! is-an essential ingredient to a fair trial. This
section .discusses many of the areas defense counsel should
consider developing during voir dire to implement the ac-
‘cused’s right to be tried by an impartial panel of court
members G SO ;

Prtor pamc:patwn A court member may be subject to
challenge for cause by virtue of his or her prior participa-
tion in a case even though he or she does not fall within one
of the examples enumerated in R.C.M. 912(f)(1). If a pro-
spective member’s participation in the case is such as to
cast substantial doubt on his or her ability to impartially
perform duties as a court member, he or she should be chal-
lenged for cause., Additionally, .any member who has
participated in a closely. related case should be questioned
concerning his or. her involvement.in that case and chal-
lenged if appropriate. For example, counsel may discover
that a particular member has sat previously in a case arising
out of the same circumstances for which the accused is fac-
ing trial. Although the law is not settled in state courts, the
trend in the military is that a member who has sat in a

" closely, related case involving the same facts and issues is
subject to challenge for cause.?? Similarly, a-member may
be disqualified if he or she has investigated or forwarded
charges with recommendations for trial by court-martial in
a closely related case.?  A:sustainable challenge may exist
even though the investigation was informal or unrelated to
the prosecution of the case.?* For example, a court member
who has certified personnel documents for the prosecution
can be challenged on the basis that he or she is actmg as a
witness for the government. 2 .

Votr dtre should be desngned to ascertam whether any

court. member has conducted an investigation. of any kind

i 3

into the facts or-circumstances which ‘gave rise to the case.
Even though court members have a duty to disclose their

prior, participation in a case, defense counsel’s failure to act

at trial will constitute waiver under most circumstances.
This is particularly so. if the defense knows or could have
discovered the prior pamc1pat10n through the exercise of
reasonable diligence. %

.+ Prior personal experiences. The background and experi-
ence of court members and their families will have a
tremendous .influence not only on their character and be-
liefs, but also on their attitudes toward other: people and
toward matters that may be raised at trial. For this reason,
the past experiences of each court member should be thor-
oughly examined and considered with a:view to
determining the influence it might have on the outcome of
the case. A member is unlikely to be objective if the mem-
ber of a person in his or her family has been a victim of an
offense which the accused is alleged to have committed.
This fact alone will not generally constitute ground for a
challenge for cause if the member provides assurances that
the experience will not affect his or her impartiality.?’ In
some cases, however; a court member’s experience may
have been so traumatic that he or she should be removed
despnte assertlons of lmpartlahty ® . e

Prtor knowledge and pretrzal publtczty Court members
who have gained knowledge about the facts. of a case
through jnvestigative reports, witness statements, newspa-
per accounts, or. other sources may have -2 fixed
preconception about the guilt or innocence of the accused.
It has consistently been held, howeyer, that a court mem-
ber’s prior knowledge of the facts-and circumstances of the
accused’s misconduct does not necessarily constitute
grounds for a challenge.? Thus, a court member is not-au-

‘tomatically disqualified even though he or she has read a

military police serious incident report, ¥ a Criminal Investi-
gation Division report,?' or an Article 32. investigating
officer’s report?Z about the case before.trial. Further, a
court member’s mere awareness of an accused’s prior court-
martial convictions, instances of misconduct, or unfavora-
ble personnel actions does not constitute a.per se ground for
challenge. 3*. On' the other hand, a challenge for cause
should be sustained against any court member who, because
of. prior knowledge .of the case or of the accused, has

?°I¢§ at 20. See also Smith v. Philliﬁs, 455 U.S. 209 (1982); United States v. Porter, 17 M.J. 377 (C.M.A. 1984).
21 United States v. Parker, 6 C.M.A. 274, 284-85, 19 C.M.R. 400, 410-11 (1955).

22 See Evirett v. United States 281 F. 2d 429 (Sth Cir. 1960); United States v. Barnes, 12 M.J. 956 (A.F.C.M.R. 1982); United States v. Dawkins, 2 M.J. 898
(A.C.M.R. 1976). For a discussion of the rule in state cases, see 47 Am. Jur. 2d. Juries §§ 272 and 273 (2d ed. 1969) .

23 United States v. Strawbridge, 21 C. M.R. 482 (A.BR. 1956).

24 United States v. Dyche, 8 C.M.A. 430, 24 C.M.R. 240 (1957); United States v. Bound, 1 C.M.A. 224, 2 C.M.R. 130 (1952)

25 United States v. Polcyn, 14 C.M.R. 694 (A.B.R. 1954), petition denied, 15 M.J. 431 (1955); United States v. Justice, 14 CM.R. 669 (A.B.R. 1954), Umted
States v. Morris, 9 CM.R. 786 (A.F.B.R. 1953), United States v. Beeks, 9C. M R 743 (A F.B.R. 1953).

26 United States v. Strawbridge, 21 C.M.R. 482 (A.B.R. 1956).
27 United States v. Porter, 17 M.J. 377 (C.M.A. 1984).
28 United States v. Smart, 21 M.J. 15 (C.M.A. 1985).

. '

29 United States v. Talbott, 12'C.M.A. 446, 31 CM.R. 32 (1961); United States v. Edwards 4 CM. A 78 6 C. M R 78 (1952), United States v. Shaﬂ'er, 2

C.M.A. 75, 6 CM.R. 75 (1952).
30 United States v. Stewart, 2 C.M.A. 78, 6 CM.R. 78 (1952).
3 United States v. Edwards, 4 C.M.A. 299, 15 C.M.R. 295 (1954).

32 United States v. Cavender, 17 C.M.R. 938 (A.B.R. 1954), petition denied, 26 C.M.R. 398 (1955); United States v. Burns, 12 C.M.R: 567 (A.B.R. 1953).

33 United States v.. Watson, 15 M.J..784 (A.C.M.R. 1983); United States v. Bell, 3 M.J. 1010 (A.C.M.R. 1977), petition denied, 4 M.J. 128 (C.M.A. 1978);
United States v. Lowman, 1 M.J. 1149 (N.C.M.R. 1977), petition denied, M.J. 258 (C.M.A. 1977); United States v. Avner, 27 C.M.R. 805 (A.B.R. 1959).
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formed the oplmon that the accused is gullty, orifa lmger-
ing doubt concerning impartiality remains. *

If the case which is being tried has been publicized in the
press, counsel should attempt to discover if any of the court
members has formed a fixed opinion concerning the client’s
guilt. Even though pretrial publicity is a significant source
of preconceived opinions among court members, mere ex-
posure to publicity is not grounds for challenge if the court
member maintains he or she can still be impartial. 3* It will
be extremely difficult to obtain excusal of a court member
on this ground if the member retains only a vague or gener-
al recollection of the publicity concerning the incident. %
Moreover, the Supreme Court has held that even if a juror
has a preconceived impression of an accused’s guilt or inno-
cence based on widespread publicity, the juror is not subject
to challenge for cause if he can lay aside his opinion. and
render a verdict only on the evidence presented. \

Bias toward the prosecution. Most court members will
disclaim any bias for the prosecution if questioned generally
about their predispositions. Defense counsel might, howev-
er, be able to raise the existence of such a bias establishing
that the member has an official or personal interest in the
outcome or is acquainted with the victim, prosecution wit-
nesses, or trial counsel. Generally, a court member who
merely has a personal relationship with the victim, ¥ a gov-
ernment witness,? or the trial counsel* is not subject to
automatic disqualification. Defense counsel must therefore
elicit sufficient facts from which an actual bias might be .in-
ferred or from which an implied bias can be presumed.*!
This could be shown, for example, by establishing that the
member’s relationship with a trial participant is so close

that it is obvious he or she would give more weight to the

participant’s testimony than that of others.

It also may be possible to disqualify a ﬁotential court

member by showing that he or she has some official interest

in the outcome by virtue of his or her military duties or be-
cause he or she has been influenced by his superiors. The

nature of military service requires soldiers to serve in a.

number of duty positions and perform a variety of functions
that could bear on their competency as court members. One
such area that has been the subject of appellate litigation is

" court members who perform military police duties. The

Army Court of Military Review has held that the provost
marshal of the installation where the trial takes place is dis-
qualified per se from serving as ‘a court member.*? The
Army court also warned that individuals assigned to milita-
ry police duties should not be appointed as court members.
Any prospective member performing these duties should be
challenged for cause on the theory of implied bias even if no
actual bias can be shown. Similarly, a2 court member who
works for the prosecutor should be excused to avoid the ap-
pearance of evil. 4 :

A court member who holds an official position in a unit
or organization that has been the victim of an offense may
also be challenged on the theory of implied bias.* Mere
membership in a club or fund that was-a victim of a larceny
probably will be too remote to warrant a sustainable chal-
lenge, unless it can be shown that the member has a direct
personal interest in the fund or is responsible for its admin-
istration.** A defense counsel may also be able to show a
prosecution bias by adducing facts which establish that the
court member actively participates in an organization ‘or
committee which seeks to prevent certam types of crimes,
such as child or drug abuse. ¢

Command influence. A soldier’s .contact or relationship
with the convening authority or commander may suggest
prosecution bias and:serve as a basis for a challenge for
cause. A court member is not necessarily disqualified mere-
ly because he or she is rated by the convening authority or
works for him in a close staff relationship.” It has been
held, however, that a court member who has discussed the
case with the convening authority should be excused upon a
challenge. ¥ ‘A court member who has heard remarks by
the convening authority which reflected his or her belief in
the accused’s guilt or which announced a policy against cer-
tain types of offenses is also subject to .challenge for

¥ United States v. Talbott, 12 C.M.A. 446, 31 CM.R. 32 (1961). See also United States y. Fry, 7 C.M.A. 682, 23 C.M.R. 146 (1957); United States v.

Dawkins, 2 M.J. 898 (A.C.M.R. 1976)

3 Murphy v. Florida, 421 U.S. 749 (1975); Umted States v. Matthews, 13 M.J. 501 (A. C M.R. 1982), rev'd on other grounds, 16 M.J. 359 (CM.A.. 1984)
36 See, e g., United States v. Matthews. See also Irvin v. Dowd, 366 U.S. 717 (1960); W. Jordan, Jury Selection § 5.07 (1980). '

37 See, e.g., Murphy v. Florida, 421 U.S. 749 (1975), Irwin v. Dowd, 399 U.S. 717 (1960). If the publicity is incorrect or mﬂammatory, the tnal court has a
duty to inquire beyond a juror’s own assessment of impartiality. Graham v. Mabry, 654 F.2d 603 (8th Cir. 198 l) ‘

38 United States v. Harris, 13 M.J. 288 (C.M.A. 1982).
3 United States v. Pollack, 9 M.J. 577 (A.F.CM.R. 1980). '

40 United States v. Porter, 17 M.J. 377 (C.M.A. 1984); United States v. Baker, 2 M.J. 773 (A.CMR. 1976) Umted States v. Mlller, 26 CM.R. 570 (A.B. R '

1958); United States v. Jeffery, 12 CM.R. 337 (A.B.R. 1953).

4! United States v. Reed, 2 M.J. 972 (A.C:M.R. 1972); United States v. Baker, 2 M.J. 773 (A.CM.R. 1976), United States v. Miller, 26 C.M.R. 570 (A B.R.

1958).

42 United States v. Swagger, 16 M.J. 759 (A.C.M.R. 1983). See also United States v. Brown, 13 M.J. 890 (A.C. M R.), petition denied, 14 M.J. 283 (C.M.A.

1982); United States v. Hedges, 11 C.M.A. 642, 29 C.M.R. 458 (1960).
4 United States v. Hampton, 50 CM.R. 232 (A.C.M.R. 1975).
44 United States v, Harvey, 22 CM.R. 415 (A.B.R. 1957).

45 United States v. Gibbs, 12 C.M.R. 454 (A.B.R.), pentwn denied, 13 CM.R. 142 (1953) United States Bergm, 7T CMR. 501 (A B.R. 1952)
46 See generally United States v. Allsup, 566 F.2d 68 (9th Cir. 1971); United States v. Harris, 13 M.J. 288 (CMA. 1982) Unlted States v. Olsen, 11 CM.A.

286, 29 C.M.R. 102 (1960).

47 United States v. Ambalada, 1 M.J. 1132 (N. C M R.), petition demed 3 M.L. 165 (1977); United States v. Adams, 36 C. M R. 718 (A B.R. 1966), petition

denied, 37 CM.R. 470 (C.M.A. 1966).
48 United States v. Ennis, 15 M.J. 970 (A. C M.R. 1983).
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cause. ¥ Similarly, members who have discussed the:case.

with the accused’s commander and heard him communi-
cate his views concerning -an appropriate punishment
should not sit on the case,* A challenge for cause should
be made whenever relationships or circumstances exist
which are suggestive of a prosecution bias, even though the
member disclaims the existence of bias. 31 ‘

. Testimony of speaﬁc witnesses. It should be expected that

most court members will have the tendency to assume that.
officers and law enforcement officials perform their duties.
properly. If the testimony of these witnesses is important to.

the government’s case, the defense may inquire as to the
weight court members will give their testimony. 2 Court
members indicating a predisposition to attach greater
credence to: officers or military police officers than they

would to the testimony of other witnesses should be ex~

cused for cause. % .Although most court members-will deny

that they would attribute more weight to these types of wit-

nesses, voir dire questioning will serve the function of

reminding court members to scrutinize their testimony.as.

closely as they sctutinize the testimony of other witnesses:

. -Racial prejudice. Where the accuséd is a member of a ra-
cial or ethnic minority, voir dire questions designed to elicit
possible racial prejudice are permissible. 3 The failure to al-
low such questions is a violation of due process if the
circumstances suggest a significant likelihood that the facts
of the case will involve racial prejudice. * The problem de-

fense counsel will likely encounter in this area is not
convincing the military judge to grant a challenge if racial.

prejudice has been admitted, but rather. prompting the pro-
spective member to admit racial prejudice in the first place.
Court members cannot be expected to voluntarily reveal ra-
cial prejudice and may not.even be aware that they harbor
latent prejudices. Thus, if voir dire is to be productive,

counsel must conduct a searching inquiry designed to lead

court member’s. into an open and frank discussion of rele-
vant attitudes, Counsel must be alert to any opinion or
belief which suggests racial prejudice. Of course, counsel

should request mdmdual voir dire of any member suspected
of harboring racial pre_]udlce

-, Religious beliefs. The religious beliefs of a prospective
court member are the proper subject of voir dire to the ex-
tent that such beliefs cast light on the member’s personal
fairness and impartiality. * Questions in this area are likely
to embarrass or antagonize court .members, however..
Therefore, inquiry into this area should be avoided unless
the facts or circumstances raise the potentlal for rehglous
prejudlce 7 |

Legal proposrttons Because certam rmsconceptrons about
legal standards are prevalent,*® counsel should. consider
asking questions designed to reveal court member’s atti--
tudes about such legal:principles as presumption of
innocence, proof beyond a reasoriable doubt, and burden of.
proof. A member who reveals a mistaken attitude about an.
important legal principle should be challenged for cause.
For example, members who indicate they would draw an
inference against the accused for remaining silent * -or who
believe the accused must affirmatively demonstrate his in-
nocence to the court, probably should not be allowed to sit
on the case. ¥ .

T he defense counsel should also consnder exammmg the
court members about their attitudes concerning the pro-
posed defense. These questions serve the useful function of
alerting the members to the defense theory of the case and
may ‘help counsel discover a member who- is reluctant to.
fairly consider the anticipated defense.$' Counsel should
recognize that simply asking .the members if they will fol-
low the military judge's instructions will generally be
insufficient to discover attitudes about defenses such as self-
defense, intoxication, and insanity, which the members may.
be prone to reject. Questions concerning legal principles
should be fully and accurately expressed- Counsel should
exercise great care in drafting these questions and ensure
before trial that they comport with the Mlhtary Judge S
Benchbook ¢ and controllmg case law.,

49 United States Kentner, 12 C.M.A. 667, 31 C.M.R. 253 (1962); United States v. Olsen, 11 C.M.A. 286, 29 C.M.R. 102 (1960).
50 United States v. Miller, 19 M.J. 159 (C.M.A. 1985). See also United States v. Rosser, 6 M.J. 267 (C.M:A. 1979).
51 See Umted States v. Mlller, 19 M.J. 159 (C M.A. 1985); United States v. Ennis, 15 M.J. 970 (ACMR. 1983)

5 Umted States v Tomchcck 4 MJ 66 (C M A 1977), United States v. Johnson, 3 M J 558 (A.C. M R. 1977); Umted States v. Arvne, 7 M. J 768
(A.CM.R. 1979).

3 Tomcheck, 4 M. J at 70 n.1. See also United ‘States v. Johnson, 3 MJ 558 (A. C M R. 1977). Sally v, United States, 353 F. 2d 897 (D.C: Cir. 1965);
Chavey v. United States; 258 F. 2d 816 (10th Cir. 1958), cert. denied sub nom. Teraria v. United States, 359 U.S. 916 (1959)

5 Aldridge v. United States, 283 U.S. 308 (1931); United States v. Parker, 6 C.M.A. 274, 19 C.M.R. 400 (1955); United States v. Weatherspoon, 12 M.
588 (A.CM.R. 1981), a_ﬂ"d 16 M.J. 252 (c M.A. 1983); United States v. Credit, 2 M.J. 631 (A.F.CM.R. 1976), rev'd on other grounds, 4 M.J. 118 (C.M.A.
1977).

33 Compare Ham v. South Carolina, 409 U.S. 524 (1973) (refusal to allow voir dire concerning racial prejudice held to violate due process) with Rrstamo v.
Ross, 424 U.S. 589,598 (1976) (voir dire concerning racial prejudice not constitutionally required where circumstances do not “suggest a sngmﬂcant llkeh-
hood that racial prejudice might affect [the] trial”).

36 United States v. Credlt 2 M.J. 631 (A.F.CMR. '1976), rev'd on other grounds, 4 M.J. 113 (C M.A. 1977)
57 United States v. Walbert, 32 C.M.R. 945 (A.F.B.R.), petition denied, 33 C.M.R. 246 (1963). '

38 For example, studies have shown that many jurors believe that an indictment is evidence of guiit and often draw a negat{ve inference from a defendant’s
failure to take the stand. See Broeder, Voir Dire Exammauons An Empmcal Srudy. 38S. Cal. L. Rev 503 (1968)

59 United Statesv ‘King, 12 CMA 7, 30CMR 7 (1960)

 United States v. Deain, 5 C. M.A. 44, i7CMR 44 (1954), United States v. Kellum, 23 C M. R 882 (A.F. B R. 1957). See also Umted States v. Carver,
C.M.A. 258, 19 CM.R. 384 (1955). )

61 For a helpful a discussion of the use of voir dzre to indoctrinate the court members in mllltary practrce, see Holdaway, supra note 6.
62 Dep’t of Army, Pam. No. 27-9, Military Judge’s Benchbook (1 May 1982).
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Bias toward certain offenses.' A prospective court mem-
ber’s responses during voir dire may reveal the existence of
a bias against a certain class of offenses. Military appellate
courts have held that a general bias against a particular of-
fense is not a ground for disqualification unless the court

member’s predisposition will not easily yield to the evidence

and law presented. % On the other hand, any court member
who indicates that he or she cannot put his or her particu-
lar distaste for a certain type of offense aside should be
challenged for cause. ¢

Predisposition toward sentence. Many prospective court

members will harbor a predisposition toward adjudging a . -

punitive discharge merely because the case has been re-
ferred to a bad-conduct special or general court-martial. In
recognition of this fact, the courts have granted counsel
considerable latitude during voir dire to conduct inquiry in-
to possible sentencing predispositions. % A court member
having an inelastic attitude or fixed preconception as to the
degree of punishment that should be imposed for a particu-
lar offense or offender is subject to a challenge for cause.
The predicate required for a sustainable challenge in this
area is an inelastic attitude that will not yield to the evi-
dence presented and the military judge’s instructions. §7
Thus, an initial inclination or predisposition to adjudge a
punitive discharge is not necessarily disqualifying. If a
member clearly reveals an inelastic attitude, however, he or
she is subject to challenge even though the member indi-
cates he or she will consider matters presented during. the
sentencing phase of trial,

Preserving the Issue on Appeal

The chance for succeeding on a challenge for cause issue
on appeal is directly linked to the efforts of defense counsel
at trial. Counsel must discover and develop on the record,
facts supporting the contention of 1mpart1a11ty This is usu-
ally accomplished by eliciting facts and opinions from a
member during voir dire. In some cases, counsel may con-
sider presenting extrinsic evidence to establish a court
member’s bias, particularly if the member asserts impartial-
ity despite evidence suggesting otherwise. The failure to

make a challenge for cause at trial, with very few excep-
tions, will constitute waiver of the issue on appeal. ®

The Court of Military Appeals has consistently en-
couraged trial judges to be liberal in granting challenges for
cause. ™ Despite this policy, counsel can expect some mili-
tary. judges to be reluctant to grant challenges for cause
even though the ‘existence of an actual or implied bias has
been raised. Under the 1984 Manual, counsel must exercise
his or her peremptory challenge to preserve an issue of an
improper denial of a challenge for cause.” The peremptory
challenge does not have to be used against the member un-
-successfully challenged for cause to preserve the issue. > If,
however, counsel exercises his or her peremptory challenge
against the member challenged for cause, he or she must
state on the record that it would have been used agamst an-
other member. . ; ‘

Standard:on Appellate Review- .

Mllltary appellate courts generally accord consxderable
deference to the military Judge s decision on a challenge for
cause.™ Because he or she is in a position to observe de-
meanor, appellate courts will give great weight to the
evaluation .of the trial judge when the responses of a:court
member are ambiguous or when the facts concerning an
area of bias are in conflict. Notwithstanding this defer-
ence, however, a trial judge is not free to ignore applicable
legal principles or disregard the realities .of military ' life
when ruling on challenges for cause.’ Moreover, a military
judge may not rely solely on a member’s declarations of im-
partiality to deny a challenge if the facts establish the
existence of actual or implied bias. 7 If an area of prejudice
emerges, the military judge should ensure that objective
facts are developed to make an informed decision as to the
member’s competency. The Court of Military Appeals has
cautioned that the mere inconvenience of delaying the trial
to obtain additional members is not an adequate ground for
denying a challenge.”™ The military judge’s ruling on a

6 United States Porter, 17 M.J. 377 (CM.A. 1934) Umted States v. Davenport, 17 M.J. 242 (C.M.A. 1984).

6 United States v. Heriot, 21 M.J. 11 (C.M.A. 1985); United States v, Cleveland, 15 C.M.A. 213, 35 CM.R. 185 (‘1965) United States v. Pa.rker, 6 CM.A.
247 19 C.ML.R. 400 (1955); United States v. Deain, 5 C.M.A. 44, 17 C.M.R. 44 (1954); United States v. Hugglns, 14 M.J. 534 (A.C.M.R. 1982); United
States v. Mitchell, 11 M.J. 907 (A.C.M.R. 1981), modified, 15 M.J. 214 (CM.A. 1983) Umted States v. Bann, 50 C.M.R. 384 (A.CM.R. 1975)

63 United States v. Fort, 16 C.M.A. 86, 36 C.M.R. 242 (1966); United States v. Cleveland 15 CM.A. 213, 35 CM.R. 185 (1965); Umted States v. Jem-
mings, 50 C.M.R. 247 (A.CM.R. 1975).

6 United States v. Fort; United States v. Tucker, 16 C.M.A. 318, 36 C.M.R. 474 (1966). .
5 United States v. Tippitt, 9 M.J. 106 (C.M.A. 1980); United States v. McGowan, 7 M.J. 205 (C.M.A.,1979). o

8 United States v. Cosgrove, 1 M.J. 199 (C.M.A. 1975); United States v. Karnes, 1M1 92 (C M.A. 1975); United States v. Goodman. 3IMIL 1106
(A.CMR. 1977).

69 See RCM 512(g)(4).

0 United States v. Smart, 21 M.J. 15 (C.M.A.'1985); United States v. Miller, 19 M.J. 519 (C.M.A. 1984); United States v. Porter, 17 M J. 377 (CM.A.
1984); United States v. Harris, 13 M.J. 288 (C.M.A. 1980).

TR.C.M. 912(g)(4).

72 1d.

RE] 1d.

74 United States v. Smart; Umted States v, Harns, Umted States v. Dawdy, 17 M.J. 523, (A. F C. M R 1983) petman demed 17 M.J. 285 (C M.A. 1983)
73 See United States v. Smart. See also UCMJ art. 41(a).

76 United States v. Miller, 19 M.J. at 163. See also United States v. Harris.

T United States v. Miller; United States v. Harris.

8 United States v. Smart; United States v. Miller; United States v. Mason; 16 M.J. 455 (C.M.A. 1983). See also Patton v. Yount, 104 S. Ct. 2885 (1984).
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challenge for cause will be tested on appeal by the ‘clear
abuse of discretion” standard.” . -

Conclusion
. Defense. counsel should strive to obtain -as much perti-
nent information about the prospective court members as is
necessary to enable-him or her to make intelligent and ra-
tional challenges. Two effective but ‘often underutilized
tools to achieve this- goal are court member questionaires

and an effective voir dire. A thoughtful and carefully con-
ducted voir dire will not only ‘provide the information on
which to make sound challenges, but can also serve to de-
velop rapport with the -members and alert them to the
major issues to be litigated and the client’s theory of the
case. Counsel should-know the basic standards for. deter-
mining court member impartiality and be familiar with the
case law applying these standards to effectively 1mplement a
client’s right to trial by an impartial panel. .

Trial Judiciary Notes

Delegation of Authonty to Appomt Part-Time Mlhtary
Magistrates

Under the provisions of ‘Army' Regulation 27-10, para.
9-2b, The Judge Advocate General has the authority to ap-
point part-time military magistrates. The regulation permits
this authority to be delegated to the ‘Commander,
USALSA, the Chief Trial Judge, Chief Circuit Judges, and
supervising military judges. Until recently, The Judge Ad-
vocate General has delegated this authorlty only to the
Commander, USALSA ‘

On 28 October 1985, Major General William K. Suter,
Acting The Judge Advocate General, approved a request by
the Chief Trial Judge to further delegate authority to ap-
point part-time military magistrates. The Commander,

USALSA, will retain his delegated authority to appoint

part-time military magistrates, but under normal circum-
stances the appointment will be made by the Chief Trial
Judge and appropriate circuit judges who have been dele-
gated such authority. -

The primary reason for this change was to expedite the
processing of requests for such appointments. The authority
to appoint part-time military magistrates has been delegat-
ed as follows:

a. The authority to appoint part-time military mag-
istrates for CONUS, Alaska, Hawaii and Panama has
been delegated to the Chief Trial Judge. - ‘

''b. The authority to appoint part-time military mag-
istrates for' Europe, Africa and the Middle East has
been delegated to the Chief Judge, Fifth Judlc1al Cir-

“cuit (located in USAREUR).

c. The authority to appoint part-time military magis- -
trates for the Far East has been delegated to the Chief
Judge, Slxth Jud1c1al Circuit (located in Korea): :
Further delegation of tlus authority is not authorized.

‘Public Access to Courts-Martial -

The recent decision in United States v. Hershey, 20 M.J.

433 (C.M.A. 1985), is‘instructive concerning the procedures
to be followed when the government wants a closed hear-
ing. Essentially, the judge must consider and enter findings
concerning whéther the government’s interest in closing

outweighs the accused’s and the public’s interest in a public
trial. A mere assertion that a witness will be embarrassed

by testifying publlcly is msufﬁc1ent MCM, 1984, R.C.M.
806(a).

Also of interest‘is footnote 6, 20 MJ at 438: -

It was stated in oral argument that it is the practice i

some military courts to bar admittance of spectators

except during a recess. Employment of such'a proce- -

~dure is a denial of public access to courts martial and

should be dlscontmued

If any Army court is currently violating this proscription, it
should cease immediately. In small courtrooms, however,

where the entry or departure of spectators distracts the trial
participants, spectators can be required to wait until a wit-
ness enters or departs, or until a similar pause in the
proceedings. See MCM, 1984, RCM 806(b).

'USAREUR Military Magistrate Program

Major Charles E. Trant
Military Judge, Fifth Judicial Circuit, Mannheim, FRG

Introduction

The military maglstrate program is an Army-wide pro-

gram for the review of pretrial confinement and the

issuance of search and seizure authorizations based upon

probable cause by neutral and detached magistrates. In tlle
overseas context it has a heightened significance due to such
factors as the unavailability of federal or state magistrates

to issue search warrants and, as elsewhere in the Army, the

lack of any bail system Unresolved issues of recent 1nterest

79 United States v. McQueen, 7 M.J. 281 (C.M.A. 1979)
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such as the applicability of the “‘good faith” exception to
the exclusionary rule for searches based upon facially valid
but not latently defective magistrate warrants, and the U.S.
Army Europe (USAREUR) issue of the power of the com-
munity/administrative commander vis-a-vis the tactical
commander to issue warrants, have brought the military
magistrate into the limelight. This article outlines the
USAREUR lmplementatlon of the m111tary maglstrate
program

- QOverall Organization
‘The Chief Circuit Judge for the Fifth Judicial Circuit;
under the supervision of the Commander, USALSA and
the Chief Trial Judge, is responsible for the general admin-
istration of the program. He determines the extent to which
military judges will perform magistrate duties, appoints and
terminates part-time magistrates, assigns supervising milita-
ry judges (including himself) for each part-time magistrate,
reviews monthly reports of all magisterial activity in
USAREUR, and supervises the annual training of part-time
magistrates. Supervising military judges are the senior mili-
tary judges who normally service a general court-martial
(GCM) convening authority and are responsible for the di-
rect supervision of all part-time magistrates assigned to that
command. They render intermediate input into the nomina-
tion/appointment process and ensure that their part-time
magistrates possess the requisite training, experience, and
maturity to perform magisterial duties and are not engaged
in duties inconsistent with the neutral and detached status
of magistrates, such as the prosecution or defense function
or criminal investigation. Supervising military judges are al-
so available to advise their part-time magistrates on
particular legal issues.

Although all military judges are empowered to perform
magisterial duties, it is not énvisioned that all military judg-
es will routinely or necessarily: perform such duties. The
Chief Circuit Judge has, determined however, that it is logi-
cally proper, legally sound, and economically reasonable for
a military judge with duty at Mannheim to routinely act as
the Mannheim military magistrate to review all cases of
pretrial confinement at the United States Army Confine-
ment Facility, Mannheim. The Mannheim military
magistrate assists the Chief Circuit Judge in the general ad-

ministration of the program, is available to advise all -

USAREUR part-time magistrates, and conducts an annual
training conference for all USAREUR magistrates.

The part-time magistrates, who presently number sixteen,
are judge advocates assigned to the general court-martial
convening authorities and perform their principal non-crim-
inal law duties under the supervision of their staff judge
advocates. They have been nominated by their staff judge
advocate to perform the additional duty of a part-time mag-
istrate and have been appointed by the Chief Circuit Judge.
All part-time magistrates exercise the power to authorize
searches and seizures or apprehensions. The only part-time
magistrates who have any occasion to review cases of pre-
trial confinement are the part-time magistrates located in
Berlin and the Southern European Task Force (SETAF) for
their respective confinement facilities, and the part-time
magistrates from Worms and Darmstadt who provide back-
up support to the Mannheim military magistrate for the

Mannheim Confinement Facility. The remainder of this ar-
ticle will focus on ‘the role of the USAREUR part -time
magtstrate .
Appointment and Termmatlon

A staff Judge advocate may nominate one or more judge
advocates for appointment as part-time: maglstrates_ He or
she does so by sending a military letter through the super-
vising military judge for his command to the Chief Circuit
Judge. As the Chief Circuit Judge is also the supervising
military judge for part-time magistrates from -Berlin,
SETAPF, and areas outside the Federal Republic of Germa-
ny, those nominations are sent directly to him. The letter
must indicate that the nominee meets all the requisite quali-
fications .established in AR 27-10, para 9-2b(2). The
supervising military judge endorses the letter with a recom-
mendation for approval or disapproval and forwards the
nomination to -the Chief Circuit Judge, who may appoint
the nominee to serve at the pleasure of the Chief Circuit
Judge or disapprove .the nomination for any reason. Part-
time magistrates will serve until terminated by the Chief
Circuit Judge, which will routinely occur upon a permanent
change of station move, release from active duty, or upon
the assignment to ‘and performance of principal duties in-
consistent with the neutral and detached status of a
magistrate.

Authority of Part-Tune Maglstrates

Part t1me maglstrates can issue search and seizure or ap-
prehens1on authorizations based upon probable cause as
delineated in-Mil. R. Evid.-315(d)(2) with' respect to per-
sons and property specified in Mil. R. Evid. 315(c): This
power is coterminous with military magistrates in the States
with respect to persons subject to military law, military
property, and persons.or property within military control.
Additionally, USAREUR part-time magistrates can au-
thorize searches of non-military property within Europe
under Mil.: R. Evid. 315(c)(4) and the NATO Status of
Forces Agreement, searches of military post offices (TJ
Memo 83-1, 26 Jan 83), and searches of customers’ finan-
cial records held by financial institutions on overseas
military installations (TJ Memo 84-10, 13 Nov 84). Neither
stateside nor USAREUR part-time magistrates can author-

" ize an intercept/pen register order (TJ Memo 82-6, 15 Jan

82), or the search of an attorney’s office (TJ Memo 84-2, 10
Feb 84). Individuals seeking search authorizations are en-
couraged to contact part-time magistrates first. A military
judge should be contacted only if a part-time magistrate is
unavailable. Although military judges are not per se dis-
qualified from presiding over cases in which they earlier
have issued a search authorization, the Chief Circuit Judge
has determined that it is more efficient to utilize the net-
work of part-time magistrates as the initial contacts. .

The overwhelming majority of USAREUR pretrial pris-
oners are confined at the Mannheim confinement facility
and haye their cases reviewed for compliance with all legal
requirements by the Mannheim military magistrate. When
part-time magistrates have occasion to review pretrial con-
finement cases at Mannheim, Berlin, or SETAF, they
exercise the same independent power of an assigned magis:
trate and may approve continued pretnal confinement or
order an unconditional release.
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Monthly Magistrate Reports

The Mannhelm mxhtary maglstrate ﬁles a monthly report
to the Chief Circuit Judge which indicates: by race, all pre-
trial confinees released by the magistrate upon initial or
subsequent review and all magistrate-influenced command
releases; by race and GCM command, all pretrial confinees,
including German-holds, who are in the confinement facili-
ty as of 2400 hours on the last calendar day of the month;
by race, all command and administrative (i.e., AR 635-200,
chapter 10) releases, and all releases/change of status (post-
trial)-as a result of courts-martial; and, by time in confine-
ment, all German-hold prisoners awaiting trial or pending
appeal who are in the Mannheim facility. - - o

: All part-time magistrates file a monthly report to the
Chief Trial Judge with copies to the Chief Circuit Judge
and supervising military judge which indicates: number-of
search warrants requested and approved/denied; by num-
ber only, cases of pretrial confinement reviewed and
number of releases with/without probable cause; and, ad-
ministrative data on hours/days performing magisterial
duties and any funds expended. These reports are a valua-
ble tool for the supervising military judge in his direct
supemsmn and the Chief Circuit Judge in his general su-
pervision of the program. :

Officer Efficiency Reports

Normally, only part-time magistrates whose primary
magisterial duties involve reviewing pretrial confinement
will receive letter input (AR 623-105) to their officer effi-
ciency reports from their supervising military. judges. This
does not involve a dual rating chain. Part-time magistrates
whose primary magisterial duties involve acting on requests
for search authorizations normally will not receive such let-
ter input. If a question arises concerning whether input
would be required or appropriate, the Chief Circuit Judge
provides guidance on individual cases. Part-time magis-
trates who receive letter input must ensure: that -SJA
personnel provide adequate notice to the supervising mnllta-
ry judges of when such input will be requlred

Trmmng

As part-tlme maglstrates have demandmg non- crxmmal
law duties, they have little opportunity or time to stay cur-
rent in recent developments in criminal law. They can
contact their supervising military judges or the Mannheim
military ‘magistrate for guidance on specific issues as they
arise. To provide a more extensive update, there has been
an annual one-day military magistrate conference in Mann-
heim since 1983. The conference has been coordinated and
presented by the Mannheim military magistrate under the
supervision of the Chief Circuit Judge. The topics have in-
cluded presentations on the ‘military magistrate program,
Supreme Court fourth amendment cases from the year, mil-
itary search and seizure law update and new developments,
and pretrial confinement law review and update. A tour of
the Mannheim Confinement Facility has also been included
annually. The purpose of the conference has not been de
novo instruction on magisterial/search and seizure law, as
that would require more than one day. Because each magis-
trate has had basic course criminal law instruction, and
possibly graduate course instruction, the conference secks
to refresh their recollection in the specific areas of concern
to magistrates, to make them aware of the overall program
and their part in it, to sensitize them to develop criminal is-
sues which -may confront them, and, most importantly, to
provide them with current, ‘relevant materials which will
then be available to them when they receive that proverbial
call in the middle of the night. Funding is provided by the
local command and USAREUR staff judge advocates have
enthusmstlca]ly supported the conference :

'

Conclusion

Magisterial decisions impact upon two freedoms vital to
our. soldier-citizens—the freedom from unreasonable
searches and seizure, and the liberty of individuals prior to
conviction. Well-trained and supervised magistrates can en-
sure adequate protection of the individuals’ privacy and
liberty interests-and the strong government interests in the
detection of criminal misconduct, protection of society from
future serious criminal misconduct by those awaiting trial,
and the appearance of accused at their courts-martial.

C?erk of Court Notes

Army Court of Mlhtary Renew Statlstlcs

In ﬁscal year 1985 2113 records of trial were recelved for
review pursuant to Article 66, Uniform Code of Military
Justice. In an additional 8 cases, appellate review was
waived, and 4 of the 2113 cases were w1thdrawn from ap-
pellate review.

“During the same period, 2233 cases were submitted to
panels of the Army Court of Military Review for decision.
The difference betwéen the number of records received and
number of cases submitted for decision is due in part to
cases remanded by the Court of ‘Military' Appeals (31),
cases returned after further proceedings by a trial court or
convening authority (87), interlocutory appeals under Arti-
cle 62 (6), and extraordinary writ cases (13). One case was
referred to the court under Article 69(a). Also, due to the

i

bneﬁng process, cases are not necessanly subm1tted for de-
asxon m the same ﬁscal year m whlch recelved :

The ‘court issued 2401 dec1s1ons, reducmg the number of
cases pending in panels from 435 on 1 October 1984 to 267
on 30 September 1985. The court’s backlog (cases on hand
more than 60 days) fell from 266 to 96 in the same period.
Oral’ argument was heard in 97 cases. Opinions were pub-
lished in 109 cases, memorandum (unpublished) opinions
were ‘issued in 725 cases, - -and 1567 cases were aﬂirmed
w1thout opmlon ' :

 Complete information as to appellate processing time is
not available. A sample of 182 cases decided during the
year (cases in which the court was required to correct an
error in the promulgating order) suggests that, on average,
six months elapsed from the month in which the convening
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authority’s action was taken to the month in which the

court’s decision was rendered. This is compatible with other

information suggesting that the average period for filing an
assignment of error and brief on behalf of an accused was
approximately 90 days, the government’s answer brief
required 45 to 60 days, and the average decision time was
approximately 30 days.

Fiscal Year 1985 Court-Martial Processing Times

_ In general courts-martial, an average of fifty-one days
elapsed from the date charges were preferred or the accused
was placed in restraint, whichever occurred first, to the date
a sentence was adjudged. An average of fifty-two days
passed from the date of sentencing until the date of the con-
vening authority’s action on the record, according to data
drawn from the 1,467 GCM records of trial received by the
Clerk of Court.in FY 1985. In the 892 BCD special courts-
martial received, the average number of days from restraint
or charging to sentencing was thirty-one days. This suggests
that the average Article 32 investigation and formal Article

- 34 pretrial advice, usually involved only in general courts-

martial, consumed about 20 days. In BCD special courts-
martial, the average time from sentencing to action by the
convening authority was 47 days, 5 fewer than that
required for general courts-martial.

Although post-trial processing time for general courts-
martial took a sudden jump (from fifty to fifty-seven days)
in cases received during the quarter following the effective
date of the Military Justice Act of 1983, when averaged
over the year, there appeared to be no significant increase in
post-trial processing time. The average period from the date
of the convening authority’s action to the date the record
was dispatched to the Clerk of Court (a date not always ac-
curately discernible from the record) was six days,
indicating that records were not being held the full ten days
allowed for an accused’s decision whether to waive appel-
late review.

AII Servzces Appellate Military Judges’ Conference

The Army Court of Mllltary Review joined w1th the
Court of Military Appeals in sponsoring an All Services
Appellate Military Judges’ -Conference on November 15,
1985, at the Federal Bar Building in Washington, D.C. The
one-day event featured attendance and remarks by the Hon-
orable Robinson O. Everett, Chief Judge, and the
Honorable Walter T. Cox, Associate Judge, Court of Mili-
tary Appeals, and Mr. Andrew L. Frey, Deputy Solicitor
General of the United States.

The purpose of the conference was to allow appellate mil-
itary judges from the four services and the Coast Guard to
review and discuss topics of current interest. This goal was
aided by six interesting and sometimes controversial topics
that the forty-two conferees discussed in three working
groups throughout the day. The topics included ‘Adoption
of Supreme Court Minimum Constitutional Standards; Sen-
tencing; Supervisory Responsibility of Courts of Military
Review; Article 62 Appeals; Role of Panels versus Court

En Banc; and the Military Justice Act of 1983 Advrsory
Commlssmn Report Issues. -

The keynote speaker was Colonel Francis A. Gilligan,
Deputy Commandant of The Judge Advocate General’s
School. His presentation entitled ‘‘Search for the Truth?”
covered subjects such as specificity and waiver, discovery,
speedy trial, post-trial review, fact finding by the trial judge,
and DuBay hearings. This address served as a focal pomt of
the conference and prov1ded a fresh perspective in these im-
portant areas.

The appellate judges took from the conference a greater
sense of comradeship and a clearer understanding of con-
troversial issues, developing areas of the law and the views
of their brethren. Future appellate military judges’ confer-
ences, hosted in turn by the other services, are being
planned. .

Upcoming USALSA CLE Seminars

TCAP Seminars

7-8 Jan. 86, Fort McPheérson, GA
3—4 Feb. 86, Fort Carson, CO _
24-28 Mar. 86, Korea

Trial Judiciary Conferences
14 Feb. 86, Fort Ord, CA

30 Mar.—4 Apr. 86, Tri-Services Conference, Maxwell
AFB, AL
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Legal Assnstance Resource Materral
Colonel chhard S Arkow, Chlef ‘Legal Assustance Office,
OTJAG; developed this recommended list of resource ma-
terial ‘that should be in the possession of every legal
assistance officer. The' list is not exhaustive and should be
tailored 'to ‘meet the"needs of ‘the - practlce at each
installation. - D &

L Regulatory and Policy Matters

AR 27-3, Legal Assistance.

AR 27-1, Judge Advocate Legal Service. }
AR 600—14 Preventwe Law o

AR 27 55 (formerly AR 600 11) Authonty of Armed
Forces Personnel To Perform Notarial Acts, 21 March
1980 w1th Change 1 dated 12 July 1985 N

Heﬁ'elﬁnger, An Analysxs of Army Regulatton 27—3 Legal
Asszstance The Army Lawyer, Feb 1984 at 1.

Pohcy Letter 81—3 Office of The Judge Advocate General
U.S..Army, subject:. Army Legal Assrstance Program, 15
Dec. 1981, reprinted in The Army Lawyer, Jan. 1982, at 2.

Policy Letter-84—1, -Office of The Judge Advocate General,
U.S: Army, subject:-Reserve Component Legal Assistance,
16 Feb 1984 repnnted in The Army Lawyer, Mar 1984 at
2. : :

Policy Letter 84—2, Ofﬁce of The Judge Advocate General,
U.S. Army, subject: Legal Assistance for OER/EER Ap-
peals, 2 Aug. 1984, reprinted in The Army Lawyer, Oct.
1984, at 2.

Policy Letter 84-5, Office of The Judge Advocate General,

U.S. Army, subject: Legal Assistance Representation of
Both Spouses, 21 Nov. 1984, reprinted in The Army Law-
yer, Jan. 1985, at 2.

Letter DAJA-LA, Office of The Judge Advocate General,
U.S. Army, subject: Tax Status of Personnel Who Die as a
Result of Terroristic or Military Action Against the US, 15
May 1985 (For the text of a letter of understanding regard-
ing this subject, see The Army Lawyer, Aug. 1985, at 43.)
II. Substantive Subject Matter
A. Department of the Army

AR 27-10, Military Justice.

AR 27-20, Claims.

7 TJAGSA Practice Notes * *

- Instiuctors, The Judge Advocate General’s Schoal

s fuiy e et e e '.Legalf'Assistance Items st

”AR 27—40 L1t1gatlon ' o »

‘AR ¢ 600—4 Remrssron or Cancellatlon of Indebtedness
AR’ 600-15 Indebtedness of M111tary Personnel

AR 600-50, Standards of Conduct

AR 608-3, Naturalization & szenshxp of Mlhtary Per-
‘sonnel and Dependents ‘ ,

AR 608—9 The Surv1vor Benefit Plan '
AR 600—33 Line of Duty

AR 608 99, Famrly Support Chlld Custody, and
Paternity.

AR 735—11 Reports of Survey
DA Pa.m 27—166 Soldlers and Sallors Civil ‘Relief Act
| Al] Ranks Personnel——UPDATE
Ofﬁcer Ranks Personnel—UPDATE. .
. Enlisted Ranks Personnel—UPDATE.
B. The Judgek Advocate General’s School :

Al] States Guides (avallable through the Defense Techm-
- cal Informatlon Center) ‘

Legal Ass1stance Oﬂicer s Deskbook & Formbook (avail-
able through the Defense Technical Information Center).

C. Other

' Uniformed Services Almanac (Annual).
Retired Military Almanac (Annual).
Federal Administrative Procedure Sourcebook. -
Consumer’s Resource Handbook.

IIL. Tax Materials
IRS Publication 17 (Annual).

" IRS Tax Information Publications Vols 1-4.
Prentice Hall or CCH “Master Tax Guide.”

Internal Revenue Code (Title 26 US Code).
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IV. Management (For Supervtsors)

AR 340-15, Prepanng and Managmg Correspondence
Strategxes For Handlmg Health Spa Problems

The National Consumer Law Center, ina recent Decep-
tive Practices and Warranties Edition of its NCLC Reports,
offered the following guidance on assisting consumers who
either desire to cancel a health spa contract or are left with-

-out an apparent remedy when the health spa closes w1thout

refunding the consumer’s membership fee.

Initially, the legal assistance attorney should determine if
the state is one of a growing number of jurisdictions which
require health spas to purchase a bond or place the mem-
bership fees in escrow. These jurisdictions include Virginia,

-Rhode Island, North Carolina, New York, New Hamp-

shire, Maryland, Louisiana, Kentucky, Indiana,; Illinois,
Hawaii, ‘Florida, .the District of Columbia, and Connecti-
cut. As a preventive law measure, legal assistance attorneys
should advise clients who are considering purchasing such
memberships to inquire into the club’s pohcy concerning
membership fees.

Another option is to find a deep pocket. In Kelly v.
Sclater, 40 Bankr. L. Rep. (CCH) .594 (E.D. Mich. 1984)
the court pierced the corporate veil and found the spa own-
er personally liable for the spa’s false:*‘implied
representation that the spa intended to and had the finan-
cial ability to provide the benefits of membership
throughout the term of the agreements.” The health spa
chain may also be liable under an unfair and deceptive acts
and practices theory, even if the insolvent spa is an inde-
pendent franchise, if the chain aided and abetted the spa’s
deceptive advertlsmg, contracts or sales presentatlons

Where the spa takes bankruptcy, it may also pay for the
client to intervene in the bankruptcy. filing. Under the pri-
orities established in the federal bankruptcy code (11 U.S.C.
§ 507), unsecured consumer claims of $900 per individual
occupy the sixth priority. First priority is given to adminis-
trative expenses associated with the bankruptcy- action,
followed by unsecured claims in an involuntary bankruptcy
action which arose after commencement of the action but
before appointment of a trustee. Most cases involving
health spas will be voluntary actions with the spa’s owners
seeking the protection of the bankruptcy laws via a volunta-
ry filing, so that there ordinarily will be no second priority
claims. Third and fourth priorities are reserved for claims
by employees of the bankrupt spa for wages, salaries, and
contributions to an employee benefit plan. The fifth priority
is reserved for claims by farmers against grain storage facil-
ities which take bankruptcy and by fishermen against fish
produce storage or processing facilities.

In a practical sense then, in a voluntary bankruptcy, con-
sumer claims rank behind administrative expenses of the
bankruptcy action and claims by employees of the spa for
wages and employee benefit plan contributions.

Another approach in a bankruptcy action is to argue that
the spa owner’s reckless disregard in selling memberships in
a spa known to be on the brink of insolvency constituted a

sufficient claim of fraud to prevent the claim from being
discharged in an individual bankruptcy.

A second matter upon which soldiers often consult legal
assistance officers concerns how to cancel a health spa con-
tract. Again, a growing number of states have enacted
legislation which provides a statutory basis for cancelling a

‘health spa contract. These jurisdictions include Arizona,

Colorado, Connecticut, the District of Columbia, Florida,
Georgia, Hawaii, Illinois, Indiana, Kentucky, Louisiana,
Maryland, Minnesota, New Hampshire, New York, North
Carolina, Ohio, Rhode Island, South Carolina, Virginia,
and Wisconsin. In addition, sales made outside the spa’s
place of business must comply with the Federal Trade
Commission’s three-day cooling-off period rule and any
state cooling-off period statute.

Basic contract law principles also allow a consumer to
cancel a health spa contract at any time for any reason with
the consumer being liable only for the spa’s reasonable
damages. The National Consumer Law Center points out
that contractual refund formulas that require the consumer
to forfeit more than the spa’s actual damages are unenforce-
able penalty clauses. -

Concerning health spas, it is also arguably an unfair and
deceptive act and practlce for a spa:

. ® to.claim that a contract cannot be cancelled or claim
- the contract can only be cancelled after paying an
-unreasonably high penalty;

® to fail to comply with its own cancellation policy;
® to sell a membership to a consumer not physically
qualified to participate in the spa’s activities; .

. ® to misrepresent the nature and extent of a binding
contract, such as misrepresenting a binding contract
as a membership application or a guest register;

® to close or to not offer the full range of facilities and
services promised without offering a refund;

® to use coercive sales tactics, including obscenities,
humiliation, fear, and even force, to enroll a
consumer;

® to charge some health spa customers significantly
more than the normal membership fee;

® to misrepresent: the results possible from participa-
tion in spa programs and the nature and efficiency of
weight reduction and figure-shaping programs.

. Therefore, legal assistance attorneys in a state which has
an unfair and deceptive practices act may use the act in an
attempt to get the client out of the contract or should con-
sider referring the client to a civilian attorney to initiate an
action for affirmative relief.

Finally, in states which have unfair and deceptive prac-
tices acts, as well as in states which do not, two other
avenues of relief are always open. First, contact the state’s
attorney general consumer affairs representative. Second,
contact the regional office of the Federal Trade Commission
and lodge a complaint. Major Hemingway.
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Tax Refund Dlscountmg

As the deadlme for filing income tax retums approaches,
legal assistance:officers should be wary of businesses which
offer to discount income tax returns. Many businesses have
been guilty. of discounting .income ‘tax .returns in the past
few years. Soldiers should be' made aware that the practice
violates federal:law and often v1ct1mizes the taxpayer due to
the’ excesswe discount rates charged ' :

The usual practice is for dlscounters to advertlse that
they will give immediate cash for assignment of income tax
return refunds. The discounters generally prepare the re-
turns for the individual and ‘discount them for immediate
cash. Some discounters, e.g., automobile dealers, use the
discounted refund :as down payment on’a. purchase.: The
discounter and taxpayer exécute documents assigning the
refund to the discounter. In addition, the taxpayer executes
a power of attorney giving the discounter the right to re-
ceive and negotiate the refund check. The discounter’s
address is substituted for the taxpayer’s address. The refund
check, when received, is cashed or deposited in the dis-
counter s account
The a551gnment of income tax refunds violates 31 US.C.
§ 3727. Although the authorized representative may receive
a refund check payable to another; the representative may
not endorse another’s check: A refund check may be nego-
tiated under a specific power of attorney éxecuted after the
issuance of*the. check 'to the recipient. ‘Discounters obvi-
ously do not do this because they would lose control by
having the check go first to the taxpayer. A return preparer
who endorses or otherwise negotiates d refund check of an-
other is liable for a:$500 pena]ty for each check negotiated
L R C.§ 6695(t)

An 1njunction may be: sought to preclude ‘businesses from
discounting income tax returns. The legal assistance office
at Fort Campbell, Kentucky, in conjunction with the IRS
and local U.S. Attorney, has successfully brought an action
against a dlscounter to enforce the tax laws :

The damage to the service member is: often ‘the amount of
the discount charged: Discounters generally charge between
20 and 50% for discounting a tax refund. Although this
seems like an outrageous charge, many soldiers have fallen

-prey to this offer because it provides instant cash or an in-
stant down payment. Legal: assistance officers can assist
soldiers by publicizing:the illegality and'dangers .of dis-
counting and by encouraging soldiers:to file for their
refunds early. Additionally, the /Armed Forces Disciplinary
Control Board and the IRS should be made aware of any
known discounting of tax refunds. -An aggressive preventive
law program should be pursued to prevent problems in this
area. Major Mulhken .

o iy i JRAs

Clients who have Individual Retirement Accounts
(IRAs) should be reminded that to be deductible against
1985 taxes, contributions to an IRA must be made by 15
April 1986. In the past, taxpayers were permitted to make
deductible contributions any time before the deadline for

filing their return, including extensions of the time for filing
the return. The Tax Reform Act of 1984 changed the law.
Now, even if the taxpayer obtains an extension of time in
which to file the return, the taxpayer must make any contri-
butions to an IRA by 15 April 1986 if the taxpayer wants
to deduct the contribution on the 1985 tax return.

Tax Rewsion

..'The followmg mformation was provtded by First Lieu-:

tenant William P. Trendell, USAR, presently assigned as an

Individual Mobilization ‘Augmentee ‘at the 101st Airborne
Division (Air Assault), Fort Campbell, KY.

The House Ways and Means Committee recently an-
nounced its proposed revision of the -federal income tax
code which generally will have apositive impact on individ-

‘ual taxpayers. Taxpayers will keep most popular

deductions, while benefiting from lower tax rates. On the
average, individual taxpayers wnll see a nine percent reduc-
tion on their tax bi]ls :
y v
Provnded the committee's tax plan becomes law, mdmd-
uals should note the following provisions: :

1. Individual tax rates—The 14 individual tax rates (15

" for single taxpayers) ranging from 11% to 50% will

be replaced by 4 tax rates (15%, 25%, 35%, and
38%)

2. Persona] exemptions—The personal exemption will
increase to $2,000 from $1,080. The exemptlon for
those who 1tem1ze will be $1,500." '

-3 Standard deduction—ln 1987 the standard deduc-
tion for single taxpayers will increase to $2,950 from
$2,480. For joint returns, the deduction will rise to
$4,800 from $3,670. For 1986, the Committee elimi-
nated the spec1a1 deduction for two-earner families.

4, Mortgage interest—The Committee retained deduc- '
tions on mortgage interest. for ﬁrst and second
“homes:

5. Educational assistance programs—The plan exclud-
ed from taxation, for two years, employer-paid
‘ educational assistarice.

" 6. Charitable contrlbutionstontﬁbutions will contin-
ue to be fully deductible for-taxpayers who itemize.
Non-itemizers will receive a partial deduction.

7. State and local taxes—The committee kept deduc-
tions for state and local taxes. :

8. Child care credlt—The current law allowmg a credit
for employment-related child care services was not
changed :

9. Energy credit—The 15% credlt for mstallmg energy
conservation and insulation matenals in a pnnctpal
, -:resndence was not retained."

44 JANUARY 1986 THE ARMY. LAWYER e DA PAM 27-50-157




». o

Involuntary Allotment *““Authorized Personsf’ :

The legal office, U.S. Army: Finance and Accounting
Center, Fort Benjamin Harrison, Indiana reports that some

‘Army legal assistance attorneys are sending letters to the

Army and Air Force finance centers directing the finance
centers to start ‘involuntary allotments on behalf of their

clients. .

The mvoluntary allotment statute, codified at 42 US.C
§ 665, provides that where a soldier who is obligated to pay

+ child or child and spousal support pursuant to a court or

administrative order becomes delinquent in an amount
equal to a two-month arrearage, an involuntary allotment
may be initiated against his pay account. The statute pro-

-vides that the process is initiated by a notice to begin the

allotment which is sent from an “authorized person” to the
respective finance center. :

Legal assistance attorneys, private attorneys, and custodi-
al parents entitled to receive child support on behalf of their
children are not “authorized persons” within the meaning
of the statute. The finance centers will not honor a directive
from one of these persons to initiate an involuntary allot-
ment. The statute defines an “authorized person” as any
agent or attorney who has the duty or authority under state
law to seek to recover child support or child and spousal
support, any court which has the authority to issue an or-
der against the soldier for the support and maintenance of a
child, and any agent of such a court.

Legal assistance attorneys should refer clients who have
court or administrative orders upon which a qualifying ar-
rearage exists to the local child support enforcement -office,
state social services office, local IV-D (Aid to Families With

‘Dependent Children) office, or other office responsible for

enforcing child support obligations. -
CHAMPUS Eligibility for Former Spouses

Currently a spouse of a member or former member of the
uniformed services loses CHAMPUS eligibility as of 12:01
a.m. of the day following the date of a final decree of di-
vorce, dissolution, or annulment of the marriage, except

‘where the spouse qualifies as an ‘eligible former spouse

under the provisions of sections 1004 and 1006 of Pub. L.
No. 97-252, 10 U.S.C. §§ 1072(2), 1076. To be eligible, the
former spouse must be unremarried; have been married to
the member or former member for at least twenty years
during which time the member or former member per-
formed at least twenty years of creditable service; and not
be covered under an employer-sponsored health plan. In
addition, the final decree of divorce, dissolution, or annul-
ment of the marriage must be dated on or after February 1,
1983.

Section 645 of Pub. L. No. 98-525 relaxes the require-
ments for CHAMPUS eligibility for former. spouses.
Section 645(b) eliminates the February 1, 1983, limitation
imposed by Pub. L. No. 97-252 so that any former spouse
who meets the requirements of Pub. L. No. 97-252 is eligi-
ble for CHAMPUS, regardless of the date of the divorce,
dissolution, or annulment.

'

Section 645(a), 10 U.5.C. § 1072(2)(G), extends

‘CHAMPUS eligibility to former spouses of members or for-

mer members who performed at least 20 years of creditable

-service if the former spouse is unremarried; was married to

the member or former member for a period of at least twen-
ty years, at least fifteen, but less than twenty of which were
during the period the member or former member performed
creditable service; and is not covered under an employer-
sponsored health plan. Moreover, the date of the final de-
cree of divorce, d:ssolutlon, or annulment must be before
Apnl 1, 1985.

Under section’ 645(c), those former spouses who meet the
requirements of section 645(a), but have final decree of di-
vorce, dissolution, or annulment dated on or after April 1,
1985, are eligible for CHAMPUS for only two years begin-
ning on the date of such final decree. '

The provisions of section 645 are effective for health care
services furnished on or after January 1, 1985,

Using a Scparation Agreement Checklist

Major Mark Sullivan, USAR, assigned ‘as Chief (IMA),
Legal Assistance Section, Office of the Staff Judge Advo-
cate, XVIII Airborne Corps, Fort Bragg, North Carolina,
is a private practitioner in Raleigh, North Carolina. He is
also a member of the American Bar Association’s Standing
Committee on Legal Assistance for Military Personnel. He
provided the following information on using a separation
agreement checklist: .

Current statistics indicate that roughly one-half of all
mamages presently end in divorte, and the break-up figure
is even higher for second marriages. Military legal assis-
tance attorneys, in the course of their daily or weekly
routine, counsel a substantial number of divorcing or sepa-
rated spouses on various family law problems. The most
helpful tool in structuring an amicable separation is the sep-
aration agreement

Although some mstallauon legal offices do not -prepare
separation agreements, leaving this to civilian attorneys or
to Reservists who perform duty at the legal assistance of-
fice, those offices which do draft and execute separation
agreements ought to have a standard separation agreement
which addresses problems and issues between the parties,
not only concerning the spouses themselves but also any
children of the marriage (regarding such matters as sup-
port, visitation and custody). While the counseling, advice,
and clauses used in a separation agreement will vary sub-
stantially from office to office, an excellent device to use in
preparing clients for thinking about terms to include in a
separation agreement is the Separatlon Agreement
Checklist.: .

The purpose of the checklist is to outline various options

‘that are available to clients in preparing a draft separation

agreement. While the list is by no means exhaustive, it con-
stitutes a good first step in preparing the parties for the
negotiation of a separation agreement and the final execu-
tion of this document

A copy of the checklist’ mformatlon letter used in thls au-
thor’s practice is shown below. Legal assistance officers are,
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of course, free‘to copy, modify, and supplement the items

Jisted below. Using the checklist. as a hand-out to clients
can go a long way toward providing the “extra measure” of
assistance and protectron needed by all legal assistance
-clients.

"Subject Chent Informatron Letter—Separatron
Agreement Checklist

We have prepared this list of provrsrons for separatlon
agreements for you to consider. You may wish to review
and discuss the following terms with your spouse. Using
this checklist, which is not all-inclusive by any means, you
can help us to prepare a séparation agreement that will best
protect and cover your interests and concerns.

A. Standard Clauses.

1. Right to live separate and apart as 1f each party were
single and unmarried. C

2. Mutual non-harrassment provisions.: .-

3. No modiﬁcation of agreement except in writing. .
4L Mutual releases of all clalrns and marltal nghts
.5. Rules for mterpretmg and enforcmg agreement

6. Attorney s fees recoverable if one spouse breaches
agreement.

:7. Representation of: parties by attorneys (or waiver of rep-
resentatron by one spouse).

B Optional clauses (dependmg on partlcular famlly ~

circumstances)..
1. Alimony provisions. L

a. Waiver of alimony (spousal support)—this may be per-
- manent under: apphcable state law, even rf there.is a later
reconciliation.

b. Amount of alimony—flat amount or modifiable accord-
ing to some objective standard (for example, income of
payor or payee, Consumer Price Index for each year, or

. flat percentage).

c. ‘Tax consequences (ordmarrly taxable to payee and de-
- ductible by payor unless agreed otherw1$e)

d. Medlcal insurance for spouse/ex-spouse

e. Unrermbursed health care expenses for spouse/ex spouse
(see 3.c. below)

f. Termmatlon of ahmony based on death of either spouse,
payee’s remarriage (or payee’s cohabitation?). -

2. Child custody,
a. Joint legal custody—share decision-mal(ing for major

choices in- child’s life (for example, religion, non-emer-
- gency health care, private/public school, tutoring).

b. Sole custody..
¢. Visitation rights by non-custodial parent. .

i. “Reasonable visitation”—unstructured, left to consent
of spouses with reasonable advance notice.

ii. “Structured visitation”—specified times (for example,
one-half of Christmas and summer vacations, every
other weekend during school year, plus half of each
year s major hohdays) »

3 Chlld support by noncustodral parent

a. Cash amount of support per week month etc. (consrder-
. ing local or service child support guidelines).

b. Medical insurance for child—who pays premiums if pri-
vate insurance coverage”

c. Uncovered health care expenses—who pays" (for exam-
ple, routine physicals, eyeglasses, prescription drugs,
psychological/psychiatric treatment, initial deductible
amount for insurance, remammg percentage uncovered).

4, Addltronal chrld related terms

a. Annual modlﬁcatlon— ‘escalator clause” (see B.1. b
above). : .

b. College expenses

c. Mamtamlng life insurance for benefit of Chlld (if non-cus-
todial parent dies before chr]d support obligation ceases)

d. When child support ends—age elghteen, graduation from

high school, or emancipation (if earlier).

5. Tax issues.’

a. Filing status of partles

b. Exemptlon for each Cl‘llld for federal and/or state returns
(for federal taxes as of 1985, this belongs to parent with
custody for over 50% of the year unless agreement

otherwise).

6. Payment of debts—how much and by whom"

7. Property drv1s1on-—who gets what”

.a. Real property (land and burldmgs).

b. T angible ‘personal property.
i. Division of household furnishings.
11 Personal ell;ects of each '-s:p‘ouse
111 Books, tools of a trade, business equlpment
iv. Motor vehlcles (cars, boats, planes, motorcycles).

v. Collections, jewels, china, silver.
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c. Intangible personal property.
" 1. Stocks and bonds.

ii. Individual Retirement Accounts (IRAs), Keogh Plans,
vested pensron rights and retlrement plans

iii. Bank assets (checkmg and savmgs accounts, money
market funds, certificates of deposit). i

iv. Life insurance (whole-life, universal-life and term in-
surance, mcludlng group-life msurance) ! .

v. Partnershlps, business mterests, tax shelters
Fort Dix Will Information Sheet

Captain Herb Irish, Chief, Legal Assistance, Fort Dix,
New Jersey, provided the following will information sheet
which is given to clients at Fort Dix when their will is exe-
cuted. Although this information is typically given to
clients orally by legal assistance attorneys, many clients do
not remember it in the excitement of the will execution pro-
cedure. Legal assistance orders may adapt the following
information sheet to meet the needs of their own locality.

Lega! Assistance Branch

SUBJECT: Your Last Will and Testament

To our Clients:

1. You have just executed your last will and testament with the
necessary formalities required by law. A will is a very important
tool for providing for your survivors and it can help make a diffi-
cult time easier for your family. If you don’t treat your: will
properly however, many of its benefits can be lost to you:

2. Storing your will: This office recommends, at'a minimum, a
sturdy, fireproof box of some sort, where you can store all your
important documents. Another excellent and common place for
the storage of wills is a bank safety deposit box. This is especially
recommended for individuals who are settled and do not antici-
pate movmg out of the area soon. Should you choose to safeguard
your will in a safety deposit box, you and an appropnate person
outside your immediate household should become thoroughly fa-
miliar with the bank’s procedures for retrieving the will should
something happen to you. If you are on active duty, especially if
you live in the barracks, you should store your will with your im-
portant papers. Make sure that your family and, if appropriate,
your chain of command knows where it is. If you are in a deploy-
able unit, you will probably receive guidance concerning how to
safeguard your will. You normally should not send your will home
to be kept by your parents. or other family members, as it would
be difficult to locate and obtain your will should it be needed

3. Copies of your will: We have provided two information copies of
your will 1o you. These are not substitutes for the original,’ should
anything happen to it. Do not sign any of these copies, as:that
might cause legal problems for your survivors. You may choose to
keep one copy as your personal reference, particularly if you are
keeping your original in a safety deposit box, to avoid iinconve-
nience should you need to refer to your will. The other should
normally be given to someone outside your immediate household,
such as the person you have designated as executor or alternate
executor if you have appointed your spouse executor. You should
do everything necessary to help this person locate the original will,

should that become necessary. You may make additional copies of
your will, but we recommend you make a copy of one of the cop-
ies we have provided, rather than a copy of the ongmal will, to
preclude the possibility of confusion. .

4. Changmg your will: As you review your will from time to tlme,
you might notice errors or changes you want to make. Do not at-
tempt to amend your will without the specific guidance of a
lawyer. Doing so could, in some cu‘cumstances, invalidaté your
will. Should any questions arise concerning your will, or if your fi-
nancial or family situation changes significantly, you should
contact your legal assistance attorney or a civilian lawyer for
advice.

5 Periodic Review: Although your will meets your needs at thls
time, both your personal circumstances and the law may change
in the future. Because of that possibility, it is important that you
bring your will in periodically to have it reviewed by an attorney.

More Jurisdictions Toughen Chlld Support Laws

Respondmg to the requirements of the Federal Child
Support Enforcement Amendments of 1984, Pub. L. No.
98-378, 98 Stat. 1305, that all states and territories enact
provisions for mandatory wage withholding against parents
who are delinquent in child support payments, eight juris-
dictions have passed laws 1mplementmg the act.

Connecticut (Public Act 85-548), Idaho (H.B. 100, 1985
Acts), New York (Chapter 809, the New York State Sup-
port Enforcement Act of 1985), Ohio (S.B. 80, 1985 Session
Laws File No. 91), Puerto Rico (Act 106) and Alaska, Ne-
vada, and New Hampshire have all passed enabling
legislation implementing provisions of the federal act. The
statutes all provide that when a thirty-day delinquency in
child’ support payments accrues, the delinquent parent’s
employer is directed to begin automatically withholding de-
linquent and current child support from the parent’s wages
and begin forwarding it to the custodial parent or other
person authorized to receive the support payments.

" In other state family law developments, Louisiana has
passed a statute (H.B. 471, 1985 Public Act 173) which au-
thorizes child support to continue beyond the age of
majority if the child is an unmarried dependent student.
Louisiana also has a new law (H.B. 470, 1985 Public Act
172) which authorizes courts to require a bond or other se-
curity to ensure compliance with a child visitation order.

' Alabama and Texas Wage Assignment 1LaWs Amended

'Effective January 1, 1986 a change in the Alabama wage
ass1gnment and garmshment law will specify that withhold-
ing orders or garnishment writs for child support will take
priority over any otlier writ of garnishment or state legal
process against the same income, whether the writ of gar-
nishment or other process was served prior or subsequent
to the support order. The amendments also specify that if
the income of an obligor in Alabama is subject to more
than one withholding order or writ of garnishment, the to-
tal amounts withheld may not exceed the statutory
maximums. The amendments further provide that the cur-
rent month’s support payments must be satrsﬁed before any
arrearages are deducted.
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t A :Texas law which: took effect September 1, 1985, gives
child support withholding orders priority over any other
garnishment, attachment, exécution or other assignment or
order aﬂ'ectmg disposable earnings. The amount of disposa-
ble earnings subject to wrthholdmg under the Texas statute
thay not exceed the maximum amounts permitted under the
Federal Consumer Credit Protection Act garmshment pro-
visions found at 15 U.S.C. § 1673. These exemptions
provide that a soldler with a second set of dependents may
have fifty percent of his disposable pay subjected to garnish-
ment or wage assignment. If the soldier has no second set of
dependents, fifty-five percent of his pay may be taken. In ei-
ther of the situations above, if the soldier is more than
twelve weeks in arrears on support obligations, an addition-
al five’ per cent of his dlsposable pay can be taken.

' Advertlsement Comparmg Automobile Sale Price to '
“Dealer Invoice” Found Deceptive

The October 1985 issue of the Commercial Protection Re-
porting Service, published monthly by the Consumer
Mediation Clinic at the George Washington University,
Washmgton, D.C, hlghllghted a recent New Jersey Su-
preme Court decijsion .of mterest to legal assistance
attorneys

In Barry v. Arrow Pontiac, 100 N.J. 57, 494 A.2d 804
(1985), the New Jersey Supreme Court held that advertlse-
ments comparing sale prices to “dealer invoice” costs
violated both the New Jersey Consumer Fraud Act and its
1mp1ementmg regulations, which prohibit automobile ad-
vernsmg contammg comparisons to ‘‘dealer’s cost”

“‘inventory price.’

~ The defendant, Arrow Pontiac, mailed its customers a
letter'advertlsmg many of its cars as priced below “dealer
invoice.” The Director of the Consumer Affairs Division in
the state sought and obtained a cease and desist order, al-
leging that such a claim violated the statutory and
regulatory prohibition. Arrow Pontiac argued that the ad-
vertisement did not violate the regulation or statute and
that the advertisement was consistent with the meaningful
price disclosure policy of the regulation. The firm argued
that the term “‘dealer invoice”” has an inflexible and definite
meamng w1th1n the automobile sales industry.

' The New 1 ersey Supreme Court‘ upheld the cease and de-
sist order, finding that the advertisement was misleading
and, deceptive to.consumers.. The court explained that the
purpose of the regulation was to protect consumers and
provide them ‘with meaningful disclosure of bottom-line
prlces, whlch can serve as a clear reference point. for in-
formed comparlson shopping. The state presented expert
tecnmor‘v that the term “dealer invoice” did not have a sin-
gle, inflexible meaning within the industry, and that it was
ambiguous and potentially mls]eadmg

Although the, vno]atlon did not create an apparent right
on the part of consumers who purchased automobiles i in re-
liance on the advertisement to cancel those contracts, the
decision does not highlight the preventive law aspect of le-
gal assistance practice. At installations in states with
consumer codes similar to that of New Jersey, soldiers will
be able to make wiser purchases of new automobiles if legal

assistance officers monitor local industry practices and re-
port substantiated violations to the state attorney general or
other appropriate state consumer official. Major
Hemingway.

‘Ruling Reinforces Care Required in Dual Represeni:ation
and Power of Attorney Cases

Attorneys are often cautioned on the dangers of engaging
in dual representation of clients in divorce cases and of the
care which must be exercised in recommending and prepar-
ing powers of attorney. A case which illustrates the pitfalls
inherent in both was recently decided in Oregon. In Hilt v.
Bernstein, 750 App. 502, 707 P.2d 88 (Or. Ct. App.- 1985),
an attorney prepared several documents, including a prop-
erty settlement agreement, for Kay Hilt and her then-
husband, who were contemplating divorce.

One of the documents prepared was a special power of
attorney which gave the husband the power to borrow
money, using the marital house as collateral, and obligating
Mrs. Hilt on that loan. The husband used the power of at-
torney to borrow money that he then converted to his own
use. The money was ostensibly to have been used for im-
provements to the marital home, which was the only
substantial asset in the marital estate. No home improve-
ments were made and after the husband spent the money
on himself, he quit making payments on the loan. The lend-
er foreclosed on the house and the wife lost her $15, 000 in
equity.

Mrs. Hilt sued Bernstein for malpractice over both the
dual representation and the power of attorney. She argued
that dual representation amounted as a matter of law to
common law negligence. The court, while indicating that
Bernstein’s conduct might constitute a violation of the dis-
ciplinary rules concerning dual representation, declined to
find that such a violation would give rise to a cause of ac-
tion for common law negligence. The court found that a
“violation of the disciplinary rules is not negligence as a
matter of law in a civil action for damages against the viola-
or.” The court, however, found that the attorney’s conduct
in prepating and advising Mrs. Hilt to sign the special pow-
er of attorney was sufficient to give rise to a cause of action
in negligence. The court noted that the attorney was aware
of the husband’s financial difficulties and that it was reason-
ably foreseeable that the husband might be inclined to use
the loan proceeds for himself. Major Hemingway.

New Utah Consumer Credit Code Takes Eﬂ'ect

The Utah Uniform Consumer Credit Code was repealed
effective July 1, 1985, and replaced with the Utah Consum-
er Credit Code. The new code applies to all credit offered or
extended by a creditor to an individual primarily for per-
sonal, family, or household purposes. The new code permits
the parties to a consumer contract to contract for any fi-
nance charge and for other charges and fees. Delinquency
charges are limited to the greater of fifteen dollars or five
percent of the amount of the delinquent unpaid installment.
Confessions of judgment and waiver of rights provisions are
prohibited and wage assignments are limited to payroll de-
duction plans or assignments that are revocable at the w1ll
of the debtor.
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Debtors are entitled to prepay an unpaid balance and
creditors are permitted to use acceleration clauses. Home
solicitation sales, consumer credit insurance, repossession
and satisfaction are also covered by the new law. The Utah
Department of Financial Institutions is expected to issue
new regulations to implement the new code.

USAREUR Legal Assistance Items

Captain' Anne H. Avera, a legal assistance officer at the
Hanau Legal Center, 3d Armored Division, recently pro-
vided two helpful items on stepparent adoptions and on
service of process in the Federal Republic of Germany.

The first item is a bilingual consent/waiver form for use
in American stepparent adoptions in Germany (see figure
3). The form was obtained from Mr. Peter Holzer, a Ger-
man attorney who works in legal assistance for the U.S.
Army at 21st Support Command, Kaiserslautern. He has
found the consent/waiver form to be acceptable to German
courts in the Kaiserslautern area.

Captain Avera also furnished an information paper on
the involuntary service of civil process in Germany under
the Hague Convention on the Service Aboard of Judicial
and Extra-Judicial Documents in Civil or Commercial Mat-
ters. This little known treaty is a method under which
personal service can be obtained on soldiers in Germany us-
ing German government officials to serve the process. This
is necessary because officers of the U.S. Foreign Service are
prohibited by federal regulations (22 C.F.R. § 92.85) from
serving process on behalf of private litigants or appointing
others to do so.

The treaty provides for service of process by a central au-
thority pursuant to a request submitted on Form
LAA-116, available at the office of any United States Mar-
shal. The text of the treaty, which is self-explanatory, is
printed in 28 U.S.C.A. in the Appendix following the anno-
tation of Rule 4 of the Federal Rules of Civil Procedure,
and in Volume VII of the current Martindale-Hubbell Law
Directory. Further information on the treaty may be ob-
tained from a United States Marshal’s office (see also U.S.
Marshal’s Memo No. 386, Revision 3, dated July 1979,
which explains the administrative process in detail. The
U.S. Marshal’s office will have a copy of this Memo).

In ratifying the treaty, the Federal Republic of Germany- -
made a number of declarations, including one which makes -

the above procedure the only acceptable method of serving
process in the Federal Republic of Germany. The appropri-
ate central authorities in Germany are as follows:

Baden-Wuerttemberg
das Justizministerium Baden-
Wauerttemberg D 7000 Stuttgart

Bavaria
das Bayerische Staatsministerium
der Justiz D 8000 Muenchen

Berlin
der Senator fuer Justiz D 1000
Berlin

Bremen
der Praesident des Landgerichts
Bremen D 2800 Bremen

Hambufg
der Praesident des Amtsgerichts
Hamburg D 2000 Hamburg

v Hesse

der Hessische Minister der Justiz
D 6200 Wiesbaden

Lower Saxony
der Niedersaechsische Minister der
Justiz D 3000 Hannover

Northrhine-Westphalia -
der Justizminister des Landes
Nordrhein-Westfalen D 4000
Duesseldorf

Rhineland-Palatinate
das Ministerium der Justiz
D 6500 Mainz

Saarland
der Minister fuer Rechtspflege
D 6600 Saarbruecken

Schleswig-Holstein
der Justizminister des Landes
Schleswig-Holstein D 2300
Kiel
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-Consent to Adoption !

L

(Full name, address and Social Sgcurity Num}xr)

being the natural father.of .
L : (full legal name of child)

born __ - , and currently living in
- (date of birth) .
do hereby give my full, free and unrevocable consent to the adoption of said child by

g

(full name, address and Social Security Numb?r ot" kAdopti}ng Pare‘nt)b ‘
and hereby relinquish all my rights, duties and obligations as natural father.

e
i

Dated this ___dayof__. . = . 19.__. .. iy ;

(Signature of natural parent). |

1 EO 4
Certified by o ‘
. ) ) _ (Nomry'Pubvlic) ¥
Stateof . .
B LIRS B My Commission expires N
' ;

Einwilligungserklaerung zur Adoption

Ich, . - : gebe als’ -
(voller Name, Adresse, Sozialversicherungsnummer) s S
biologischer Vater des Kindes SRR R
ot (vpller Name) i . .

geboren am ' yin e 0 __ zur Zeit wohnaft in -

e

und unwiderrufliche Einwilligung zur Adoption des oben‘génami_t‘:én'Kindes durch

' - und gebe hiermit
(voller Name Und Adresse des adoptierenden Vaters) Co R

alle Rechte, Pichten und Obliegenheiten als nateurlicher Vater auf.

o
¥

Datum "~ 'Ort -

Notariell beurkundet von

Figure 3. Consent to adoption
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'JAGC Automation Overview

Lieutenant Colonel Daniel L. Rothlisberger
Information Management Officer, OTIAG

This is the first in 2 planned series of articles for The Army Lawyer on subjects pertammg to automation in the Judge Ad-
vocate General’s Corps. The purpose of these articles is to present information which may be of interest and assistance to all

JAGC personnel involved with automation.

Background

The JAGC automation effort began on 20 September
1982 when Major General Hugh J. Clausen signed a deci-

sion memorandum establishing automation as an objective. .

In his memorandum, MG Clausen said, “My goal is to
have the JAG Corps use automation and telecommunica-
tion technologies to improve mission support and enhance
our abrhty to render timely, accurate, and complete legal
services.” !

On the same day this memorandum was published, the
JAGC Automation Management Office (now the Informa-
tion Management Office) was created, Soon after, work was
begun on an Information Systems Plan (ISP) ldentlfymg in-
formation classes and processes involved in JAGC
operations.? The ISP, completed in May 1983, identified
the information used in both technical and administrative
activities, and became the cornerstone for building the
JAGC information management system.

The ISP established parameters for the JAGC automa-
tion objective and was used by the Assistant Secretary of
the Army for Financial Management (ASA(FM)) to ap-
prove the JAGC Mission Element Need Statement
(MENS).? This document set forth the concept .of JAGC
automation and approved the design and development of
the Legal Automation Army-Wide System (LAAWS). A
year after approval of the MENS, the ASA (FM) approved
a LAAWS Product Manager Charter assigning support re-
sponsibilities to various agencres in the Information
Systems Command. 4

Over the past three years, the JAGC Information Man-
agement Officer has initiated a variety of studies and
approval processes to define the size and nature of the
JAGC automation requirement. These projects have now
been completed and the basis for JAGC automation has
been clearly established.

Unfortunately, recognition of need does not equate to
funding for a system to satisfy the need. In fact, OTJAG
does not have funds to buy computer hardware and
software for any other office or group of offices. Thus, near-
term planning by staff and command judge advocates
should not be based on an expectation of OTJAG-acquired
computer equipment.

User Level Development

In the absence of central acquisition and fielding of com-
puter hardware, it is incumbent on users at all levels.to
design and acquire their own automation systems. This us-
er-level development is referred to in the draft of AR 25-5
as development of Tier 3 of the Army Information Archi-
tecture.* Tier 2 of the architecture involves development of
an automation network within individual commands or in-
stallations, and Tier 1 involves development of an
automation network from one region of the country or
globe to another using the Defense Data Network (DDN)
as a communication vehicle. ¢

In practice, user-level development has been taking place
in the JAGC for the past four or more years. Staff judge ad-
vocate offices at the Presidio of San Francisco, Fort
Gordon, Fort Belvoir, and other locations have evaluated
their information management needs and have taken action
to obtain automation equipment through the Director of
Information Management (DOIM) at their installation. The
solutions they have developed have met their needs and
have enhanced their ability to dellver timely, accurate, and
complete legal services.

In his policy letter on automation, Major General Hugh
R. Overholt commended those whose initiative has moved
the Corps toward the automation- objective.” He called up-
on them to share their experiences, plans, and ideas so we
can avoid problems often assocrated with the process of
automation. :

lMemoram:lum of Dec1s10n, DAJA-ZA, Office of The Judge Advocate General, U. S. Army, subject: Pr01ect Initiation for Automated Legal Systems, 20

Sept. 1982,
2 The JAGC ISP was approved by MG Clausen on 31 May 1983

3 Action Memorandum, HQDA, subject: Mission Element Need Statement (MENS) for The Judge Advocate General’s Legal Automatlon Army-Wlde
(LAAW), 23 May 1983.

4Product Manager Charter For The Legal Automation Army Wide Systems (LAAWS) Standard Multicommand Management Information Systems
(STAMMIS) Project, approved by the Assistant Secretary of the Army (Financial Management) on 7 May 1984. This Charter was revised on 17 October
1985 to reflect a change in the name of the LAAWS Product Manager.

5 Dep’t of Army, Reg. No. 25-5 (Draft), Information Management chapter 3.

6The DDN is currently available for use in some areas. You should check with your local automation support personnel to see if it is avmlable at your
location. OTJAG is working with the Army Material Command to obtain its-own DDN address. This address will be published when obtained.

7 Policy Letter 85-4, Office of The Judge Advocate General, U.S. Army, subject: JAGC Automation, 23 Oct. 1985, reprmted in The Army Lawyer, Dec,
1985, at 4. MG Overholt emphasized the need to keep OTJAG informed of progress you make toward automation.
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Why Automate?

The primary reason to automate is to use the power of
the computer to organize, store, retrieve, and process infor-
mation. The computer has proven itself as a' word
processor, but it can do much more. It offers a means of do-

ing automated legal research, time management, docketing,

case management lmgatlon support data management, and

telecommunications. As a multifunctional device, it is a

force multiplier which helps existing staff keep pace with
ever-increasing workloads. Computerization saves money
and helps attorneys do the best job possible.

How To Automate

The first step is to 1dentlfy your Information Manage-

ment Officer (IMO); that is, put someone in charge of your
automation planning and 1mp1ementatlon The IMO must

be both a manager and a technician. He or-she must learn

the capabilities of a computer and be able to apply those ca-
pabilities to the satisfaction of office information
management needs. In many cases, the IMO will have to be
a translator, and an orgamzer lookmg at today’s needs and
seeing tomorrow’s solutxons A

The second ‘step in the automation. process’ is an assess-

ment of information processing ‘of data (input) and the -

creation of work products from that data (output). This

analysis will help you determine what kind of termmals, '

pnnters, and software you need

Next, develop a plan of action. Con’ﬁgure'your system

based on the functional activities you want to automate. -

Phase in total automat:on over tlme, as requnred by availa-
ble resources.

A proposed conﬁguratlon of a personal computer (PC)
was attached as an enclosure to a letter from the Informa-
tion Management Office dated 28 October 1985.° When

configured with the recommended components, the PC will
perform all the law office functions mentioned previously in

. this article.

To provide standardization of system components and
ensure compatibility for exchange of software, the IBM PC
or IBM PC-compatible has been adopted as the standard

JAGC workstation. Having at least one properly conﬁgured ;

IBM or IBM-compatible PC will ensure d1sk ‘compatibility
for running software developed on OTJAG equipment.

Questions concerning compatibility should be addressed to

your local Automation Support Office or to the OTJAG In-
formation Management Office at AUTOVON 227-8655.

Distribution of OTJAG-approved software will be based
ofl responses to the automation questionnaire distributed
with the 28 October 1985 Automation Update Letter.
Those offices with the present ability to run the programs
will be on the distribution list. Those offices which later ac-
quire the hardware to run the programs should so adv1se
the OTJAG IMO.

Conclusion

In the last three years, we have verified through studles
and experience that automation is a useful tool in the law
office environment. The computer has shown itself to be a.
multifunctional workstation with ever mcreasmg capablh-
ties driven by advancing technology. It is no longer a-
question of whether or not we need automation. The ques-
tion now is how much ‘do we need and how we canget it.
Absent a centrally acquired system, the answers to those
questions depend on your initiative and your determination.
As a Corps, we have enjoyed isolated success in ‘automa- .

tion, and there will be more in FY 86. These success stories. .

and lessons learned will be the subjects of future articles.

Guard and Reserve Affairs Items

" Judge Advocate Guard & Reserve Aﬁ’airs Department, TJAGSA

-"A‘ctive Guard/Reserve Prograrn L

Presently there are opportumtles in the Actlve Guard/

Reserve (AGR) Program for Reserve Component judge ad-
vocates to obtain full-time active duty tours. The program
is available to those officers desiring only one AGR tour, as
well as those desu'mg to make a career in the program. An
AGR officer may accumulate twenty years of active federal
service and qualify for active duty retirement.

Thete are ‘eight AGR judge advocate positions in the Re- .

serve and fifty-four in the National Guard. The cutoff date
for the Summer Reserve AGR selection board is 21 Februa-
ry 1986. If you are a Reserve or National Guard judge
advocate, or will soon be released from active duty, and
would like additional information on the AGR Program,

contact Lieutenant Colonel Wllllam O Gentry (Reserve
Representative to The Judge Advocate General’s School) or -

Lieutenant Colonel Robert D. Doane (National Guard
Representative to The Judge Advocate General’s School),
Judge Advocate Guard and Reserve Affairs Department,

The Judge Advocate General’s School, Charlottesvﬂle, VA

22903-1781, telephone (804) 293-6121, FTS 938—1301/
1209, or AUTOVON 274-7110, ext. 293-6121. .

® Letter, DAJA-IM, Office of The Judge Advocate General, U.S. Army, subject: JAGC Automation Update, 28 Oct. 1985,
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Enlisted Update :

Sergeant Major Gunther Nothnagel

As the new Corps Sergeant Major, I solicit your support
and welcome those suggestions which will enhance our
JAG family. In coming months I hope to address areas of
common concern and provide you with an update of ongo-
ing projects. I look forward to the challenge of serving you.

(Sergeant Major Walt Cybert ‘OTJAG Sergeant Major, re-
tired in October 1985 and was awarded the Leglon of Ment
by The J udge Advocate General.)

'CLE News .

1. Resident Course Quotas

Attendance :at resident CLE courses conducted at The
Judge Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a wel-
come letter or packet, you do not have a quota. Quota
allocations are obtained from local training offices which re-
ceive them from the MACOMs. Reservists obtain quotas
through their unit or ARPERCEN, ATTN:
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO
63132 if they are non-unit reservists. Army National Guard
personnel request quotas through their units. The Judge
Advocate General’s School deals directly with MACOM

and other major agency training offices. To verify a quota, -

you must contact the Nonresident Instruction Branch, The
Judge Advocate General’s School, Army, Charlottesville,
Virginia 22903-1781 (Telephone: AUTOVON 274-7110,
extension 293-6286; commercial phone: (804) 293-6286;
FTS: 938-1304).

2. TIAGSA Course Schedule Change

The 15th Law Office Management Course, originally
scheduled for 7-11 July 1986, has been rescheduled for
21-25 July 1986. Persons who have already obtained a quo-
ta for the course will be contacted to confirm the new dates.

3. TJAGSA CLE Course Schedu_le

February 3-7: 32nd Law of War Workshop (SF-F42).

February 10-14: 82nd Senior Officers Legal Orientation
Course (SF-F1).

February 24-7 March 1986: '106th Contract Attorneys
Course (5F-F10).

March 10-14: 1st Judge Advocate & Mlhtary Operations
Seminar (5F-F47).

March 10-14: 10th Admin Law for Military Installations
(5F-F24).

March 17-21: 2nd Administration & Law for Legal
Clerks (512-71D/20/30).

March 24-28: 18th Legal Assistance Course (SF-F23).

April 1-4: JA USAR Workshop.

April 8-10: 6th Contract Attorneys Workshop (SF-F15).

April 14-18: 83d Senior Officers Legal Orientation
Course (5F-F1).

April 21-25: 16th Staff Judge Advocate Course
(5F-F52).

April 28-9 May 1986: 107th Contract Attorneys Course
(5F-F10).

May 5-9: 29th Federa] Labor Relatlons Course
(5F-F22). : .

May: 12-15: 22nd Flscal Law Course (SF—F12) t

May 19-6 June 1986: 29th Mllltary Judge Course
(5F=F33). .

June 2-6: 84th Semor Oﬂicers Lega] Onentatlon Course
(5F-F1). .

June 10-13: Chxef Legal Clerk Workshop (512—71D/
71E/40/50).

June 16-27: JATT Team Trammg

June 16-27: JAOAC (Phase II).

July 7-11: U.S. Army Claims Service Training Semmar

July 14-18: Professional Recruiting Training Seminar.

July 14-18:.33d Law of War Workshop (5F-F42). ‘

July 21-25: 15th Law Office Management Course
(TA-713A).

July 21-26 September 1986: llOth Basic Course -
(5-27-C20). ‘

-July 28-8 August 1986:..108th. Contract Attorneys
Course (SF-F10).

August 4-22 May 1987 35th Graduate Course
(5-27-C22). . . .

August 11-15: 10th Cnmmal Law New Developments
Course (SF-F35).. ‘

September 8-12: §5th Semor Officers Legal Orientation
Course (SF—Fl) :

4, Civnlxan Sponsored CLE Courses
April 1986

2—4 ALIABA Pensnon, Proﬁt Sharmg, & Deferred
Compensation, San Francisco, CA..

:3: PLI, Employment Litigation & Its Alternatlves, San
Francisco, CA.

3—4: FBA, Indian Law Conference, Phoemx, AZ,

3-4: UTSL, International Law, Houston, TX.

3-5: ABA, Workers Compensation, San Francisco, CA.

.4: GICLE, Common Ethical Complaints, Atlanta, GA.

4—5 ALIABA, Liability for Medical Devices, Washing- .
ton, DC. .

5: SPCC Famnly Law/Domestlc Relanons, nghland\
Hgts., KY.

6-10: NCDA, Special Crimes, San Francisco, CA.

10-11: PLI, Agricultural Bankruptcies, San Francisco,
CA.

10-11: UTSL, Local Government & Envxronmental Law
Conference, Houston, TX.

10-11: PLI, Tax Exempt Financing, San Francisco, CA.
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11: SBA, Arizona Appellate Practice 1986, Phoenix, AZ. .

11: MSBA, Commercial/Consumer Law, Augusta, ME."
11: GICLE, Employee Benefit Plans, Atlanta, GA.

11: GICLE, Workers Compensation Law,’ Savannah

GA.

11-12:. KCLE Environmental & Natural Resources

Law, Lexmgton, KY. .

11-12: PLI, Forensic Techmques for Use in thlgatlon,
San Francisco, CA.

14-15: PLI, Discovery in Personal Injury Cases, San
Francisco, CA. .

17-18: PLI, Hazardous Waste Litigation, New York,
NY.

17-18: UTSL, Professional Use of Small Computers, :

Austin, TX.
18: SBA, Arizona Appellate Practice 1986, Tucson, AZ.
“18: GICLE, Will Drafting, Savannah, GA..
18: GICLE, Workers Compensation Law, Atlanta, GA.
18-19: NCDA, Regional Short Course, Omaha; NE.
20-24: NCDA, Investigators, Denver, CO. ‘
21-23: GCP Competltlve Negotlatlon Workshop, ‘Wash-
ington, DC. "

24-25: FBA, 7th Annual Immlgratlon Law Conference, ‘

Washington, DC.

25: GICLE, Will Drafting, Atlanta, GA. L

26: SPCC, Comprehenswe Cnme Control Act nghland
Hgts., KY.

For further information on civilian courses, please con-
tact the ‘institution offering the course. The addresses are
listed inthe October 1985 issue of The Army Lawyer.

5. Mandatory Continuing Legal Education Requirement

Seventeen states currently have a- mandatory contmumg‘

legal educatlon (MCLE) requ1rement

In these seventeen MCLE states, all active attorneys are'
required to attend approved continuing legal « education pro-
grams for a specified number of hours each year or over a

period of years. Additionally, bar members are required to
report periodically either their compliance or reason for ex-
emption from compliance. Due to the varied MCLE
programs, JAGC Personnel Policies, para.’ 7-16 (Oct 1985)
provides that staying abreast of state bar requirements is
the responsibility of the individual judge advocate. State bar
membershxp requirements and the availability of exemp-

tions or waivers of MCLE for military personnel vary from
jurisdiction to jurisdiction and are subject to change.-

TIAGSA ‘resident CLE courses have been approved by all
of these MCLE _]uflSdlCthﬂS with the exception of Kansas,
which had not given approval to all courses as of 6 Dec.
1985

L1sted'below are those jurisdictions in which some form
of mandatory continuing legal education has been adopted

with a brief description of the requirement, the address of

I

the local official, and the reporting date:

g
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State Local Official Program Description -
Alabama MCLE Commission —Active attorneys must complete 12 hours of approved °
Alabama State Bar - ‘ continuing legal education per year.
P.O. Box 671 . —Active duty military attorneys are exempt but must
Montgomery, AL 36101 declare exemption annually.
(205) 269-1515 -~—Reporting date: on or before 31 December annually
Colorado Executive Director —Active attorneys must complete 45 units of approved
Colorado Supreme Court continuing legal education (including 2 units of legal
Board of Continuing Legal and Judicial ~ ethics) every three years
Education —Newly admitted attorneys must also complete 15 hours
190 East 9th Avenue in basic legal and trial skills within three years.
Suite 410 —Reporting date: 31 January annually -
‘Denver, CO 80203 2 ' ‘
'(303) 832-3693
Georgia Executive Director —Active attorneys must complete 12 hours of approved
State Bar of Georgia " ‘continuing legal education per year. Every three years
84 Peachtree Street each attorney must complete six hours of legal ethlcs
Atlanta, GA 30303 —Reportmg date 31 January annually
(404) 522-6255
Idaho Idaho State Bar —Active attorneys must complete 30 hours of approved
P.O. Box 895 continuing legal education every three years.
204 W, State Street —Reporting date: 1 March every third anmversary o
Boise, ID 83701 ~" “following admission to practlce
" (208) 342-8959
Iowa Executive Secretary —Active attorneys must complete 15 hours of approved
Towa Commission of Continuing Legal continuing legal education each year.
Education —Reporting date: 1 March annually.
State Capitol
Des Moines, IA 50319
(515) 281-3718
Kansas Continuing Legal Education Commission —Active attorneys must complete 10 hours of approved
301 West 10th Street continuing legal education each year, and 36 hours
Topeka, KS 66612 every three years.
(913) 296-3807 . —Reporting date: 1 July annually
Kentucky Containing Legal Education Commission —Active attorneys must complete 15 hours of approved -
Kentucky Bar Association continuing legal education each year.
W. Main at Kentucky River . ~—Reporting date: 30 days following completion of course.
Frankfort, Kentucky 40601 :
(502) 564-3793
Minnesota Executive Secretary —Active attorneys must complete 45 hours of approved
Minnesota State Board of Continuing Legal ~  continuing legal education every three years.
Education —Reporting date: 1 March every third year.
875 Summitt Ave :
St. Paul, MN 55105
(612) 227-5430 _
Mississippi Commission of CLE —Attorneys must complete 12 hours of approved
Mississippi State Bar ‘ ¢ontinuing legal education each calendar year.
PO Box 2168 —Active duty military attorneys are exempt, but must
Jackson, MS declare exemption.
—Reporting date: 31 December annually
Montana Director —Active attorneys must complete 15 hours of approved
Montana Board of Continuing Legal continuing legal education each year.
Education —Reporting date: 1 April annually.
P.O. Box 4669 T ’
Helena, MT 59604
(406) 442-7660
Nevada Executive Director —Active attorneys must complete 10 hours of approved

Board of Continuing Legal Education
State of Nevada

P.O. Box 12446

Reno, NV 89510

(702) 826-0273

continuing legal education each year.
—Reporting date: 15 January annually.
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State Local Official Program Description
North Dakota - . Executive Director . . —Active attorneys must complete 45 hours of approved
State Bar of North Dakota continuing legal education every three years.
-P.O. Box 2136 ' —Reporting date: 1'February submitted in three year
Bismark, ND 58502 intervals.
(701) 255-1404 .- -
South Carolina . State Bar of South Carolina —Active attorneys must complete 12 hours of approved
- , P.O. Box 2138 continuing legal education per year.
Columbia, SC 29202 —Active duty military attorneys are exempt, but must
(803) 799-5578 . o declare exemption.
R . —Reporting date: 10 Januvary annually.
Vermont Vermont Supreme Court —Active attorneys must complete 10 hours of approved
Committee of Continuing Legal Education legal education per year.
111 State Street —Reporting date: 30 days following completion of course.
Montpelier, VT 05602 —Attorneys must report total hours every 2 years.
. (802) 828-3279 . . o :
Washington Director of Continuing Legal Education —Active attorneys must complete 15 hours of approved
Washington State Bar Association continuing legal education per year.
505 Madison —Reporting date: 31 January annually. -
Seattle, WA 98104 ‘
-(206) 622-6021
Wisconsin Director, Board of Attorneys Professional —Active attorneys must complete 15 hours of approved
Competence continuing legal education per year.
Room 403 —Reporting date: 1- March annually.
110E Main Street
Madison, W1 53703
(608) 266-9760 )
Wyoming Wyoming State Bar —Active attorneys must complete 15 hours of approved -
P.O. Box 109 continuing legal education per year.

Cheyenne, WY 82001
(307) 632-9061

—Reporting date: 1 March annually.
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Current ,_Material of Interest

L TJAGSA Publications Available Through DTIC 7

The following TIAGSA publications are available through
the Defense Technical Information Center (DTIC): (The
nine character identifier beginning with the letters' AD are
numbers assigned by DTIC and must be used when order-

ing publications.)

AD B090375
AD B090376

AD B078095

AD B079015

AD B077739
AD B089093
AD B077738
AD B080900
AD B089092
AD B093771
AD B094235
AD B090988
AD B090989
AD B092128

AD B095857
AD BO087847

AD B087842
AD B087849

AD B087848

Contract Law

“Contract Law, Government Contract

Law Deskbook Vol 1/
JAGS-ADK-85-1 (200 pgs).
Contract Law, Government Contract -
Law Deskbook Vol 2/
JAGS-ADK-85-2 (175 pgs).

Fiscal Law Deskbook/
JAGS-ADK-83-1 (230 pgs).

Legal Assistance

Administrative and Civil Law, All States
Guide to Garnishment Laws &
Procedures/JAGS-ADA-84-1 (266
pgs)-

All States Consumer Law Guide/
JAGS-ADA-83-1 (379 pgs).

LAO Federal Income Tax Supplement/
JAGS-ADA-85-1 (129 pgs).

All States Will Guide/
JAGS-ADA-83-2 (202 pgs).

All States Marriage & Divorce Guide/
JAGS-ADA-84-3 (208 pgs).

All-States Guide to State Notarial
Laws/JAGS-ADA-85-2 (56 pgs).
All-States Law Summary, Vol 1/
JAGS-ADA-85-7 (355 pgs).

All-States Law Summary, Vol I/
JAGS-ADA-85-8 (329 pgs).

Legal Assistance, Deskbook, Vol I/
JAGS-ADA-85-3 (760 pgs).

Legal Assistance Deskbook, Vol 11/
JAGS-ADA-85—4 (590 pgs).
USAREUR Legal Assistance
Handbook/JAGS-ADA-85-5 (315 pgs).
Proactive Law Materials/
JAGS-ADA-85-9 (226 pgs).

Claims

Claims Programmed Text/
JAGS-ADA-84-4 (119 pgs).

Administrative and Civil Law

Environmental Law/JAGS-ADA-84-5
(176 pgs).

AR 15-6 Investigations: Programmed
Instruction/JAGS-ADA-84-6 (39 pgs).
Military Aid to Law Enforcement/
JAGS-ADA-81-7 (76 pgs).

AD B087774
AD BO087746
AD B087850

AD B087745

AD B087845

AD B087846

Government Information Practices/
JAGS-ADA-84-8 (301 pgs).

Law of Military Installations/
JAGS-ADA-84-9 (268 pgs).
Defensive Federal Litigation/
JAGS-ADA-84-10 (252 pgs).

Reports of Survey and Line of Duty
Determination/JAGS-ADA-84-13 (78

pEs)-
Labor Law

Law of Federal Employment/

JAGS-ADA-84-11 (339 pgs).
Law of Federal Labor-Management
Relations/JAGS-ADA-84-12 (321 pgs).

Developments, Doctrine & Literature

AD B086999

AD B088204

AD BO086937
AD B086936
AD B095869

AD B095870
AD B095871

AD B095872

AD B095873

AD B095874 .

AD B095875.

DTIC:

AD A145966

Operational Law Handbook/
JAGS-DD-84-1 (55 pgs).

Uniform System of Military Citation/
JAGS-DD-84-2 (38 pgs.)

Criminal Law

Criminal Law, Evidence/
JAGS-ADC-84-5 (90 pgs).

Criminal Law, Constitutional Evidence/
JAGS-ADC-84-6 (200 pgs).

Criminal Law: Nonjudicial Punishment,
Confinement & Corrections, Crimes & -
Defenses/JAGS-ADC-85-3 (216 pgs).
Criminal Law: Jurisdiction, Vol. 1/
JAGS-ADC-85-1 (130 pgs).

Criminal Law: Jurisdiction, Vol. I1/
JAGS-ADC-85-2 (186 pgs). v
Criminal Law: Trial Procedure, Vol. 1,
Participation in Courts-Martial/
JAGS-ADC-85—4 (114 pgs). )
Criminal Law: Trial Procedure, Vol. II,
Pretrial Procedure/JAGS-ADC-85-5
(292 pgs).

Criminal Law: Trial Procedure, Vol. III,

‘Trial Procedure/JAGS-ADC-85-6 (206

pgs)-

Criminal Law: Trial Procedure, Vol. IV,
Post Trial Procedure, Professional
Responsibility/JAGS-ADC-85-7 (170

pgs)-.

The following CID publication is also available through

USACIDC Pam 195-8, Criminal
Investigations, Violation of the USC in
Economic Crime Investigations (approx.

75 pgs).

Those ordering publications are reminded that they are
for government use only. : .
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2, Regulations & Pamphlets .

Number Title

UPDATE #8 1 Unit Supply Update
UPDATE #8 . Morale, Welfare &
' Recreation Update
Litigation
- Retention in ACtIVG' B |
- Status After
Qualification for .
Retired Pay
Serious lnmdent
Report :
Publications, Blank SN
Forms and Printing
Management
ID and Distribution 1
of DA Publications
-.and Issue of Agency
7., - ‘and Command
., .+Admin Pubs
The Army Functlonal
Files System
Code of Conduct/
s - Survival, Evasion,
Resistance, and
Escape (SERE)
* Training
- Officer Active Duty
© : Servicé Obligations
AR 608—61 7 .Application for
Authority to Marry
Outside the U.S..
Support of Depen-
dents, Paternity
-Claims and Related : -
. Adoption Proceed-:
. ings .
Preparation of
» Replacements for
Al Overseas Movement
DA Pam 600-26  Department of Army .
‘ - . Affirmative Action
Plan .

Change Date

10 Nov 85
26 Nov 85

4 Dec 85
29 Oct 85

AR 27-40
AR 135-32

AR 19040 14 Aug 85
AR 310-1 30 Sep 85

AR 310-2 16 Sep 85

AR 340-18 " 18 Dec 85

AFI 350—30 10 Dec 85

AR 350—100 25 Nov 85

16 Oct 85

AR 608-99 4 Nov 85

AR 612-2 28 Feb 85
13 Dec 85

3 Artlcles

Besharov, “Domg Somethmg” About Chtld Abuse: The
Need to Narrow the Grounds for State Intervention, 8
Harv. J. L. & Pub. Pol'y 539 (1985).

Chayes, Ntcaragua, the United States, and the World Court
85 Colum. L. Rev. 1445 (1985).

Egge & Bunting, Divorce Settlements, Trial, Aug. 1985, at
27.

Geidt, Drug and Alcohol Abuse in the Work Place: Balanc-
ing Employer ‘and Employee Rights, 11 Empl. Rel. L.J.
181 (1985).

Jay, Origins of Federal Common Law (pts. 1 & 2), 133 U.
Pa. L. Rev. 1003, 1231 (1985).

Johnson, Avoiding ‘Malpractice Claims That Arise Out of
Common Estate Planning Situations, 63 Taxes 780
(1985).

Malone, The Kahan Report Ariel Sharon and the Sabra-\,
Shatilla Massacres in Lebanon: Responsibility Under In-

ternational Law for Massacres of Clvthan Populattons,
1985 Utah L, Rev. 373."

Moeller, United States Treatment of Alleged Nazi War
‘Criminals: International Law, Inmimigration Law, and the
Need for International Cooperation, 25 Va. J. Int’l L. 793
(1985).

National Securtty and ‘the First Amendment 26 Wm &
Mary L. Rev. 715 (1985).

Pipko & Pucciarelli, The Soviet Internal Security System, 19
Int’] Law. 915 (1985).

Polesky Lentz, Parentage Testing: An Interface Between
Medicine and Law, 60 N.D.L. Rev. 727 (1984). . .

Rodino, New Help for Crime Victims, Fed. B. News & J.,
Fall 1985, at 88.

Sohn, The Law of the Sea Customary Internattonal Law
Developments, 34 Am. U. L. Rev. 271 (1985). ‘

Sokol, The Current Status of Medicine Malpractice Counter-
suits, 10 Am. J.L. & Med. 439 (1985). ‘

Wilson, Children: The Casualties of a Failed Marriage, 19
U.B.C.L. Rev. 245 (1985).

Comment, Containing the Irrepressible: Judicial Responses
to the Problem of Pre-Deliberation Discussion Among Ju-
rors, 18 Conn. L. Rev. 127 (1985).

Note, The Posse Comitatus Act as an Exclusionary Rule: Is
the Criminal To Go Free Because the Soldier Has Blun-
dered?, 61 N.D.L. Rev. 107 (1985).
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