Trying Cases to Win in One Volume!

Reviewed by Dwight H. Sullivan”

I. Introduction

Every now and then, a book changes the way we think
about its subject. A baseball fan who was not already a
sabermetrician® will see the game differently after reading
Moneyball.®> Thinking About Crime,* as its title suggests,
influenced the way its readers thought about crime. What
Moneyball did for baseball and Thinking About Crime did
for criminology, Trying Cases to Win in One Volume does
for trial advocacy.

Trying Cases to Win is a collaborative effort between
practicing attorney and former U.S. District Judge Herbert J.
Stern, and George Washington University Professor and
National Trial Advocacy College Director Stephen A.
Saltzburg. Judge Stern had previously authored a five-
volume series of Trying Cases to Win books.®> Trying Cases
to Win in One Volume is a new, consolidated, and abridged
version of that series, published by the American Bar
Association in September 2013.

Il. Challenging Trial Advocacy Conventional Wisdom

The book advances three central “rules” for effective
advocacy: (1) personal advocacy, (2) one central theme, and
(3) make the case bigger than the facts. These are supported
by four advocacy “laws”: (1) primacy, (2) recency, (3)
frequency, and (4) vividness. But more fundamentally, the
authors offer an approach to advocacy built on persuasion
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theory and confirmation bias,® leading to an emphasis on
primacy.” This is reflected by the book’s heavy emphasis on
opening statements—or, as the authors prefer, “opening
arguments”®—which they view as far more important than
closing arguments.®

Trying Cases to Win is far more than an introductory
textbook for trial advocacy—though it serves that function
well.®® The book may be best appreciated by experienced
trial advocates. More than a reminder of important trial
advocacy lessons, the book challenges some of trial lawyers’
most ingrained beliefs and practices.

The book is iconoclastic, challenging not only longtime
trial advocacy conventional wisdom, but also such trial
advocacy paragons as Irving Younger and Thomas
Mauet.** The authors also aggressively refute advice from
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less hallowed trial advocacy authors, firing broadsides at,
among others, jury consultant Sonia Hamlin®* and Trial
Advocacy in a Nutshell author Paul Bergman.** The book
even rejects some approaches that judge advocates may have
learned during military trial advocacy training, such as
framing an opening statement in the present tense.*

Should a defense counsel “assume the burden” during
opening statement in a criminal case and tell the jury (or
members) that she will “prove” her case? Is it sometimes
appropriate for a counsel to ask a question on cross-
examination when she does not know what the withess’s
answer will be? Is opening statement a better opportunity to
persuade the factfinder than closing argument? If you
answered no to any of those questions, you disagree with
Trying Cases to Win’s authors.™®

But while vigorously advocating the authors’ preferred
approaches, the book acknowledges and presents alternative
trial advocacy views.” Few will agree with all of the
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authors’ recommendations. But even a reader who disagrees
with some—or most—will be a better litigator for having
thought about their recommended approach before
concluding that an alternate course is better.

Not everything in the book is controversial. The book’s
compelling guidance for how to deal with a nonresponsive
answer on  cross-examination,®  testimony  about
conversations,® and the dangers of building arguments on
“even if” themes,?® for example, will garner near universal
agreement.

Co-authored by a former federal judge, the book’s
analysis of trial advocacy in bench trials is particularly
important.?>  Beginning a lecture on appellate advocacy,
renowned Supreme Court advocate John W. Davis famously
asked, “[S]upposing fishes had the gift of speech, who
would listen to a fisherman’s weary discourse on fly-casting
... and all the other tiresome stuff that fishermen talk about,
if the fish himself could be induced to give his views on the
most effective methods of approach[?]”?? Here we have a
former fish—and a big fish at that—telling us how to hook
his former colleagues.

The volume is not only informative, but also a pleasure
to read. The writing is clear, engaging, and sometimes
unexpectedly funny. For example, during a discussion of the
prohibition against expressing personal opinions during
argument to the jury, the authors write: “This rule has been
in existence since the first ethical canon went off in 1855.”%
And a discussion of introducing exhibits includes the
observation, “Lengthy, detailed ‘foundations’ are boring,
turgid, and dull (the name of America’s largest law firm) and
form arteriosclerosis in the aorta of advocacy.”?*

I1l. Using Trying Cases to Win for Professional Military
Education

Military lawyers will find the book particularly
worthwhile. Many of the book’s lessons are reinforced by
analyses of leading trial litigators’ performances during
mock trials of the United States v. Calley case® arising from
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war crimes during the Vietnam conflict.”® Judge advocates
will find those examples particularly relevant and
engrossing.

Military justice practitioners will find the book valuable
for another reason as well: most will have sufficient trial
experience to compare the book’s advice to their own
experience litigating cases. While reading the book, I
constantly thought about how its guidance might have
changed the way | litigated some particular case. Judge
advocates in trial litigation billets will have an immediate
opportunity to employ the lessons that the book teaches.

The book is a useful tool for supervisory judge
advocates. One of the most important roles of supervisory
judge advocates in the military justice field is improving
their subordinates’ trial advocacy skills.?’ Trying Cases to
Win can both help guide supervisors’ critiques of their
subordinates’ trial performance and serve as the focal point
for an office trial advocacy training program.

% STERN & SALTZBURG, supra note 1, at 137-59, 191-200, 216-18, 315—
31, 385-86.

21 See generally Major Jay Thoman, Advancing Advocacy, ARMY LAW.,
Sept. 2011, at 35, 35 (“Teaching trial advocacy is one of the most critical
duties of a supervising attorney in the trial arena.”).

IV. Conclusion

Perhaps the best reason for a trial advocate to read
Trying Cases is the danger that opposing counsel will. Just
as more-traditional baseball general managers were once at a
competitive disadvantage when negotiating trades with
sabermetrics’ early adopters, trial advocates who do not
understand Trying Cases to Win’s lessons will be vulnerable
when litigating against those who do.
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