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Family Law Notes light the disparate approaches that courts have taken on this
issue.
Parents Delinquent in Child Support Across State Lines
May Face Felony Charges Texas enforces post-minority awards of college expenses if
there is a contractual basis for payment of those expenses
On 24 June 1998, President Clinton signed the Deadbeabetween the parties. Burtch v. Burtcll the Texas Court of
Parents Punishment Act of 1998 (DPPAThis act toughens  Appeals held that Mr. Burtch breached a contractual obligation
the previous statute known as the Child Support Recovery Act. to pay the college expenses of his children. In their divorce
Under the DPPA, any person who travels across state lines wittflecree, the Burtchs agreed to split the costs of college, includ-
the intent to evade a child support obligation that is over $5000ing & provision that obligated Mr. Burtch to pay fifty percent of
or that has remained unpaid for |onger than one year can béhe tuition, bOOkS, and room and board costs associated with
charged with a federal felodyThe DPPA also makes it a fel- college? The decree also imposed some conditions on this obli-
ony for any person to willfully fail to pay support for a child liv- ~ gation. For example, the children had to attend full-time and
ing in a different state if that obligation is greater than $10,000 Maintain a “C” grade-point averageMrs. Burtch brought a
or if it remains unpaid for more than two yearshe DPPA also  breach of contract suit when Mr. Burtch failed to pay his share
requires courts, when adjudging a sentence, to include restituof the college expenses.

tion of unpaid child support that is due under the order that led
to the indictment or informatioch.Major Fenton. Mr. Burtch argued that the provision was unenforceable

because it was in the portion of the decree that dealt with child
custody, visitation, and child support. In addition, he claimed
Payment of College Expenses for Children of Divorce that under existing state law the obligation to pay support ends
when the child reaches age eight&erde further argued that
When a couple with children divorces, one of the most the court could not enforce the language of the provision
important decisions that a court makes is the award of childbecause it was vague and ambiguBughe Texas Court of
support. All states have guidelines that set the amount ofAppeals rejected all of Mr. Burtch’s arguments. The court
money that is due month|y for child Supp‘brAn increasing|y stated that there is no independent right to child support for col-
litigated issue is whether a parent must provide post-minority!€ge, or for any child, beyond the age of eightéefhe parties,
support for a child to attend college. Two recent decisions high-however, may, contractually agree to extend child support

1. Pub. L. No. 105-187 (codified at 18 U.S.C.A. § 228 (West 1998)).

2. 18 U.S.C.A. § 228 (West 1998). The DPPA amends the Child Support Recovery Act. The underlying rules and applicatibe samain For a more detailed
explanation of this statute see Family Law Ndtee Child Support Recovery Act: Criminalization of Interstate Nonsuppewty Law., Dec. 1997, at 26.

3. 18 U.S.C.A. §228(a)(2).

4. 1d. § 228(a)(3).

5. Id. § 228(d).

6. The Family Support Act of 1998, Pub. L. No. 100-485, 102 Stat. 2343 (codified at 42 U.S.C.A. 88 654, 666-67 (WestHOB@)hily Support Act of 1988
mandated that all states enact child support guidelines by 1994. All states complied with this mandate. For a detaildlrstaé®s child support guidelines and
statutes, including worksheets for the guidelise®l AURA MORGAN, CHILD SUPPORTGUIDELINES: INTERPRETATIONAND APPLICATION (1998).

7. 972 S.W.2d 882 (Tex. App. 1998).

8. Id. at 885.

9. Id.at 887.

10. Id. at 886.

11. Id.

12. Id. at 885.
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beyond the age of eighte&nThe court found that the language income during the school year or on vaca-

of the Burtch’s decree, while not a model of clarity, was not so tion; (10) the availability of financial aid in
ambiguous and unclear as to make it unenforcéabBonse- the form of college grants and loans; (11) the
guently, the court awarded Mrs. Burtch a judgment for child’s relationship to the paying parent,
$12,016.79 for college expenseés. including mutual affection and shared goals
as well as responsiveness to parental advice

North Dakota recently took a different and more dramatic and guidance; and (12) the relationship of the
approach to this issue. Donarski v. Donarski® the North education requested to any prior training and
Dakota Supreme Court held that a divorce court could impose to the overall long-range goals of the chfld.
an award of post-minority support, including college expenses,
under appropriate circumstandésNorth Dakota’s child sup- The most significant of these factors is the parent’s ability to

port statute terminates support at age nineffedihe court cau-  pay?® The law on college expenses is, like most family law
tioned trial court judges that the authority to impose post- issues, one that varies from state to stat€he safest way to
minority support is not absolute. The court set out twelve fac-ensure support for future college expenses is to negotiate it in

tors to consider before making such an award: the divorce decree. While some states may allow for post-
minority support by statute, few impose this obligation absent
(1) [W]hether the parent, if still living with some contractual provision. Legal assistance attorneys need to
the child, would have contributed toward the raise the issue with clients and help them think through the var-
costs of the requested higher education; (2) ious options. In drafting a college expense provision, attorneys
the effect of the background, values and should be careful to define terms and conditions and make sure
goals of the parent on the reasonableness of that the document clearly indicates the contractual intent of the
the expectation of the child for higher educa- parties. Major Fenton.

tion; (3) the amount of the contribution
sought by the child for the cost of higher edu-

cation; (4) the ability of the parent to pay that Survivor Benefits Notes

cost; (5) the relationship of the requested

contribution to the kind of school or course of Dependency and Indemnity Compensation Restoration
study sought by the child; (6) the financial

resources of both parents; (7) the commit- One of the major benefits that is available to the survivors of
ment to and aptitude of the child for the service members whose death is service-conrféiselepen-
requested education; (8) the financial dency and Indemnity Compensation (DFE)This is a monthly
resources of the child, including assets payment from the Department of Veterans Affairs (VA) that is

owned individually or held in custodianship
or trust; (9) the ability of the child to earn

13. Id. at 886.
14. |d. at 888.
15. Id. at 891.
16. 581 N.W.2d 130 (N.D. 1998).
17. Id. at 136.

18. N.D. Gnr. CopE § 14-09-08.2(1) (1997) (terminating child support at the end of the month during which the child graduated from high atthod age
nineteen if still in high school).

19. Donarskij 581 N.W.2d 130, 136 (N.D. 1998) (quoting Newburgh v. Arrigo, 443 A.2d 1031, 1038-39 (N.J. 1982)).

20. Id.

21. See MoRraGaN, supranote 6, at 4-33 (summarizing state treatment of post-minority college expenses).

22. The term “service-connected” means, with respect to disability or death, that the disability was incurred or aggrheatiba, death resulted from a disability
incurred or aggravated, in the line of duty while on active duty. 38 U.S.C.A. § 101(16) (West 1998). If death occursemfide emnember is on active duty, a
presumption arises that death was service connected if it was not due to the service member’s willful misconduct. Adiggasg avill be deemed to have been
incurred in the line of duty and not the result of the service member’s own misconduct when at the time of the injurg @odiseeted, the person was on active

duty (even if on authorized leavdyl. § 105(a). “Willful misconduct” means an act involving conscious wrongdoing or known prohibited action. Pensions, Bonuses,

and Veterans Relief, 38 C.F.R. §8 3.1(n), 3.301 (1998).

23. 38 U.S.C.A. 88 1301-1322.
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made to eligible persori$.A base amount is paid together with The VA is attempting to contact eligible spouses by direct

other allowances that may be added under certain circum-mail and publicity to inform them of this restored benefit.

stances. For example, the VA adds allowances for additionalLegal assistance offices should publicize this recent legislative

dependent®, as well as for children over the age of eighteen change and instruct former surviving spouses to contact their

and permanently incapable of self-suppérand surviving local VA regional office®* Major Rousseau.

spouses who are so severely disabled as to be house bound or in

need of regular aid and attendari¢eCurrently, the base

amount for surviving spouses is $850 per month for life, unless SGLI Dividend Hoax

they remarry. Previously, surviving spouses would lose their

entitlements to DIC if they remarried, regardless of their age. Recently, on some military installations, flyers have

The VA would not reinstate the payment, even if the marriageappeared that indicate that Congress passed legislation that

was terminated through divorce or de#th. allows veterans to claim a dividend on Servicemembers’ Group
Life Insurance (SGLIJ® Similar memoranda have come across

As of 1 October 1998, new legislation restored the eligibility military fax machines and appeared on the Internet. The mes-

of certain remarried surviving spouses for DIC upon termina- sage indicates that veterans must send personal information

tion of the remarriag®. The remarriage of a surviving spouse (such as a Department of Defense Form 214) regarding their

of a veteran will not bar DIC payments to the surviving spouse military service to a “veteran’s center” in order to claim the div-

if the remarriage is terminated by death, divorce, or annulmentidend. These offers are hoaxes that are aimed at acquiring per-

unless it is determined that the marriage was secured througkonal information about the service member. Some versions of

fraud or collusior?® Historically, another bar to the payment of the hoax offer to assist the veteran in obtaining the dividend for

DIC applied to surviving spouses who lived with another per- a fee.

son and held themselves out openly to the public as that per-

son’s spousé&. Under the new legislation, if a surviving spouse  These hoaxes have their origins in a special dividend that the

of a veteran stops living with the other person and does not holdDepartment of Veterans Affairs (VA) paid to World War 11 vet-

himself out openly to the public as that person’s spouse, thesrans who had National Service Life Insurance poli€iekhis

statutory bar to the granting of DIC as the surviving spouseparticular group of veterans had to apply for the payment. In

does not apply¥? The legislation is retroactive and restores 1950, many veterans were paid under the “1948 special divi-

prior eligibility, but no payment will be made for any month dend,” and by the 1960's the VA had already paid out the spe-

prior to October 1998 cial dividend to virtually all eligible policyholdefs. In 1965,
inaccurate newspaper reports surfaced that the VA was paying

24. 38 U.S.C.A. 8 1304d. § 1311 (discussing childrerijt. § 1313 (discussing parentg); § 1315 (discussing benefits for survivors of certain veterans rated totally
disabled at the time of deatld; § 1318 .

25. 1d. § 1313.

26. 1d. § 1314.

27. 1d. § 1311.

28. For purposes of DIC, the term “surviving spouse” is defined in pertinent part as “a person of the opposite sex wispauee thiea veteran at the time of the
veteran's death . . . and who has not remarriéd.’8 101(3). Should the surviving spouse remarry, DIC shall be discontinued effective on the last day of the month

before such remarriagéd. § 5112(b)(1); se also38 C.F.R. § 3.500(n) (1998).

29. On 9 June 1998, the President signed the Transportation Equity Act for the 21st Century, Pub. L. No. 105-178, $82070712998) (codified as amended
at 38 U.S.C.A. § 1311(e) (West 1998)).

30. 38 U.S.C.A. § 1311(e)(1).

31. 38 C.F.R. § 3.50(b) (1998).

32. 38 U.S.C.A. § 1311(e)(2).

33. Transportation Equity Act for the 21st Century § 8207(b).

34. Department of Veterans Affairs, News Rele@$eAnnounces Restoration of Benefits for Spo(dsised Aug. 31, 1998)ttp://www.va.gov/pressrel/98dic.htm

35. 38 U.S.C.A. §8 1965-1976.

36. Department of Veterans AffajrgA Insurance Hoax Resurfaces on the Inte(wisited Aug. 28, 1998)ttp://www.va.gov/benefits/hoax.htm

37. Id.
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a special dividend to all veterans (not just those who served in  The USERRA guide, a new publication, outlines the law,
World War 11)3# Many of the recent hoaxes are aimed at active regulations, and practice concerns raised by the USERRA for
duty personnel, reservists, and personnel who retired or sepadoth private and public employers and employees. This publi-
rated from the military in the last few years. cation replaces the 1991 TJIAGSA pamphlet entiMetierials
on the Veterans Reemployment Rights, lvelsich was written

Any dividends that are derived from the SGLI are deposited before the enactment of the USERRA.
to the credit of a revolving fund to meet costs of the progfam.
There has not been any recent legislation that authorizes special As reservists continue to be activated for military duty on a
dividends for SGLI. Dividends are not payable to current ser-regular basis, protections for such service members and their
vice members who are insured under SGLI or Veterans’ Groupfamilies are crucial to making today’s Army an effective fight-
Life Insurance?® The VA does pay routine dividends on several ing force. As Secretary of Defense William Cohen recently
policies, but only to veterans who have kept their policies in observed, the days of “the weekend warrior” are over. “Strike
force. These dividends are paid automatically on the anniverthat term from your lexicon. Today, we simply cannot maintain
sary date of the individual policy and the veteran does not haveour military commitments without the Guard and Reserve. We
to apply for thent! can't do it in Bosnia, we can't do it in the [Persian Gulf], we

can't do it anywhere#®

The VA Office of the Inspector General (VAOIG) is attempt-
ing to put an end to these insurance hoaxes. If you are aware of The protections that are provided in the SSCRA and the
such solicitations report them immediately to the VAOIG at 1- USERRA are crucial to reserve component recruitment, reten-
800-827-1000? Major Rousseau. tion, and good unit morale.

These guides are relevant to judge advocates of all compo-

Reserve Component Note nents. Whether you conduct mobilization and demobilization
briefings for reserve component soldiers at a power projection
New TJAGSA Legal Assistance Publications platform installation such as Fort Benning, Fort Dix, or Fort

Bragg, or provide legal assistance in Bosnia, issues that are
Recently, The Judge Advocate General's School, Army impacted by the USERRA and SSCRA will arise. Judge advo-
(TJAGSA) published two new legal assistance publications. cates who are working in other areas of the law cannot ignore
They areJA 260: The Soldiers’ and Sailor’s Civil Relief Act these statutes either. For example, labor counsel who advise
(SSCRA Guide* andJA 270 The Uniformed Services civilian personnel managers on military leave policies for
Employment and Reemployment Right{ WSERRA) Guidé Department of the Army civilians must understand the ramifi-

The SSCRA guide was thoroughly updated and revised tocations of the USERRA on military leave policy and benefits
reflect all the changes in case law since 1996. such as pensions, the Federal Thrift Savings Plan, and reduction

in force actions. Legal assistance attorneys who provide pre-

38. Id.

39. 38 U.S.C.A. §1969(d)(1).

40. Id. 88 1977-1979.

41. Seee.g, VA Announces 1998 Insurance Dividgn@R News wire, Jan. 26, 1938;ailable inWESTLAW, MILNEWS Database.

42. Department of Veterans Affairblews About the Servicemembers’ Group Life Insurance H@dsited Aug. 28, 1998) kttp://www.va.gov/oig/hotline/
newsl.htr.

43. ADMINISTRATIVE & CiviL L. DeP'T., THE JUDGE ADVOCATE GENERAL'S ScHooL, U. S. A&Rmy, JA-260, LEGAL AsSISTANCE GUIDE: THE SoLDIERS AND SaiLors CiviL
ReLier AcT (Apr. 1998).

44, AoMINISTRATIVE & CiviL L. DEP' 1., THE JUuDGE ADVOCATE GENERAL'S ScHooL, U. S. A&Rmy, JA-270, lEGAL AssISTANCEGUIDE: THE UNIFORMED SERVICES EMPLOYMENT
AND REEMPLOYMENT RigHTs AcT (June 1998) [hereinafter JA 270].

45. AomMINISTRATIVE & CiviL L. DeP'T., THE JUDGE ADVOCATE GENERAL'S ScHool, U.S. ARMY, MATERIALS ON THE VETERAN'S REEMPLOYMENT RIGHTS LAw (Mar. 1991).
The USERRA was signed into law on 13 October 1994. In a recent after action report, the Center for Law and Military Gpeeditmst active component judge
advocates in Bosnia erroneously briefed activated reservists on the former Veterans’ Reemployment Rights Act (VRRA),ddifieerbt 88 U.S.C.A. 8§ 2021-
2026. Beware of teaching materials prepared on the prior VRRADepartment of the Army Pamphlet 135-2BRefing on Reemployment Rights of Members of
the Army National Guard and U.S. Army Resg€May 1982); Major Bernard P. Ingold and Captain Lynn Dunlpen Johnny (Joanny) Comes Marching Home:
Job Security for the Returning Service Member Under the Veterans’ Reemployment Rjgt82 Att. L. Rev. 175 (1991). Good current teaching materials are
included in JA 270 and may be obtained from world wide websites for the Department of Defense National Committee for Erpptoyef ie Guard and Reserve
NCESGR at http://www.ncesgr.osd.mil and the Department of Labdtit//www.dol.gov/dol/vets/

46. Major Donna Miles.S. Chamber of Commerce Signs Pled@iee Orricer [ROA], Aug. 1998, at 18.
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retirement briefings and counseling should understand theProtocol | Additional to the Geneva Conventions of 1%49.
USERRA's protections that extend to veterans who seekMany of these detailed provisions may appear “aspirational” in
employment? Both guides, which are disseminated through nature because they are often qualified with caveats such as
multiple channels, provide a valuable resource to assist bothwhen possible,” or “as feasible.” These caveats, however,
new and experienced judge advocates in meeting their obligamust be understood within the context of the basic rule —
tions to their client$® Lieutenant Colonel Conrad. endeavor to minimize civilian suffering. Against this backdrop,
the practitioner should recognize that these detailed provisions
are neither irrelevant because of the application caveats nor

International and Operational Law Note absolutely mandatory because of what they seek to achieve.
Instead, the provisions should be understood as mechanisms for
Principle 3: Endeavor to Prevent or Minimize Harm to achieving compliance with the basic principle; therefore, they
Civilians must be considered in the planning and execution of military
operations.

The following note is the fourth in a series of practice ribtes . . . .
that discuss concepts of the law of war that might fall under the  The legal advisor is responsible for ensuring that these

category of “princip|e” for purposes of the Department of mechanisms are considered. This responsibility is heightened
Defense Law of War Prograff. by the context in which these rules become relevant: restrain-

ing commanders tasked with accomplishing a combat mission.
The law of war principle discussed in this note encompassed/Vhile our commanders should be expected to approach their
rules intended to prevent or minimize harm to civilians. This is duties with a good faith recognition of the need to minimize
proposed as a cord “principle” of the law of war falling with the harm to civilians, itis unlikely that they will make this principle
scope ofChairman, Joint Chiefs of Staff Instruction @ paramount priority during mission planning and execution.
5810.01 By compelling commanders to consider implement- Whether in the context of a high intensity conflict, or a non-
ing measures to avoid or minimize such harm, this principle conflict operation other than war, what will be paramount in the
compliments the principles of “distinction” and “military commander’s mind is mission accomplishment. Because of

objective.” Field Manual (FM) 27-1@xpresses this basic prin-  this, this principle and the rules designed for its implementation

ciple as follows: reflect a fundamental tension within the law of war. The law of
war is founded in part on the recognition that minimizing non-
Those who plan or decide upon an attack, combatant suffering will ultimately aid in mission accomplish-
therefore, must take all reasonable steps to ment. Destruction of the enemy, however, is the likely key
ensure not only that the objectives are identi- aspect of mission accomplishment in the mind of the com-
fied as military objectives or defended places mander. Because of this reality, the judge advocate command
. . . but also that these objectives may be advisor must understand the imperative of balancing these
attacked without probable losses in lives and potentially competing interests. During the planning and exe-
damage to property disproportionate to the cution process, this imperative should translate into input to the
military advantage anticipatéd. commander that is based on the law of war provisions discussed
in this note.

The law of war includes a comprehensive body of rules
designed to implement this basic principle. These rules are Feasibility is the key component in determining when many
found in law of war treaties that are intended to protect civilians Of these detailed rules must be implemented. Feasibility pro-
from the effects of hostilities. The most notable rule is the 1977vides a limited mechanism to bypass applying certain rules

47. The USERRA includes a provision that prohibits employer discrimination in hiring, retention, promotions, or any besrefil®yonent because of the
employee’s prior military statusSee38 U.S.C.A. § 4311 (1998)eePetersen v. Dep't of Interior, 71 M.S.P.R. 227 (1996).

48. These publications may be obtained through a Defense Technical Information Center account, downloaded in elecnorat\ilethe Legal Automation
Army-Wide System electronic bulletin board service as TJAGSA publication library files, or downloaded as electronic fiassviotes on the Internet through
the Army Judge Advocate General’s Corps World Wide Web shgmt/www.jagcnet.army.mil Further information on obtaining these publications may be found
in the back of the September 1998 editiobé& Army Lawyer.

49. Seelnternational and Operational Law NoWwhen Does the Law of War Apply: Analysis of Department of Defense Policy on Application of the Law of War
ARrRMY LAw., NE 1998, at 17; International and Operational Law NBtinciple 1: Military NecessityArRmy Law., Ly 1998, at 72; International and Operational
Law Note,Principle 2: Distinction ArRmy Law., Aug.1998, at 35.

50. SeeU.S. DxF' 1 oF Derensg DIr. 5100.77, DOD bw oF WAR ProgrAM (10 July 1979).See als@CHAIRMAN,, JOINT CHIEFS OF STAFF, INSTR 5810.01, MPLEMENTATION
oF THE DOD Law oF WAR ProGRAM (12 Aug. 1996) [hereinafter JCBsirr 5810.01].

51. U.S. BFToF ARMY, RELD MANUAL 27-10, THE Law oF LanD WARFARE 5 (July 1956) [hereinafter FM 27-10].

52. 16 |.L.M. 1391 [hereinafter GP I].
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related to minimizing civilian harm when application would be ment virtually destroyed the city. Hundreds of civilians were
harmful to the force. Ironically, concern over the perceived killed or wounded. Most civilians had elected to remain in the
negative ramifications from causing harm to civilians during an city rather than heed the German suggestion that they evacuate
operation may lead to “extra” compliance with these law of war the area. In spite of the massive scale of the bombardment,
rules, leading commanders to be overly cautious. In both sceAllied ground forces still faced determined resistance.
narios, the commander is ultimately responsible to decide
when, where, and how to apply destructive force. Butitis the The tactical result of the bombardment was negligible. Most
responsibility of the judge advocate to ensure that such deci-German forces were not even in the city, but in surrounding
sions are based on an understanding of not only the “must do’'sareas. The small portion of German defenders in the city con-
of the law of war, but also the “should do’s.” To this end, the ducted defensive operations after the bombing. Consequently,
law of war embraces the notion that by endeavoring to imple-although the bombing boosted the morale of the Allied forces
ment the detailed rules discussed in this note, civilian sufferingentering the ground offensive, it provided virtually no other
that could and should be avoided, will be avoided. benefit. The Allies suffered substantial losses, and did not cap-
ture the city until 20 July, nearly two weeks after the bombard-
The Allied bombardment of the city of Caen in July 1944 ment®® Even at that point, the Germans continued to hold
provides a good template to illustrate the complex nature ofdefensive positions behind the city, preventing the Allied
these rules as they relate to minimizing civilian harm. breakout that the fall of Caen was expected to unl&ash.
Although other contemporary examples exist, the stark facts of
Caen make it especially relevant. Field Marshall Montgom-  Montgomery was under intense pressure to achieve the long
ery’s decision to launch the operation highlights the intenseoverdue breakout from Normandy. Accomplishing this mis-
“non-legal” pressures that confront commanders during combatsion was likely his primary concern when he decided to bomb
operations. Far behind schedule, suffering unacceptable losse§aen. Nothing indicates that protecting the French population
and facing damage to his prestige, Field Marshall Montgomeryof the city was a significant competing interest. Might the out-
had to achieve the long overdue “breakout.” The Caen operacome of his decision making process have been different if he
tion illustrates the impact of considering this law of war princi- had the benefit of contemporary law of war advice? Although
ple, and the rules intended to implement it, into targeting we can only speculate, it is this might that is significant for the
decisions. law of war practitioner to consider, because it illustrates the
value of injecting such consideration into the planning and exe-
In July 1944, British and Canadian forces in Normandy cution of any future military operation.
faced a dilemma. For over one month they had been battling
the German defenders of the area surrounding the French city The battle for Caen demonstrates the troubling dilemma
of Caen. Allied plans called for the capture of Caen within daysposed by the intersection of the law of war intended to mini-
of the 6 June D-Day landings. Unfortunately, as of 18 July, themize harm to civilians and the realities of military operations.
Germans still held this urban center in the path of the plannedt highlights the difficulty of balancing the need to minimize
Allied “encirclement” route. The war of movement that the harm to civilians and the needs of the mission. The improve-
Allies anticipated had become a war of attrition, a war that thement in the technology and lethality of warfare makes this
British could ill afford. This was emphasized to Montgomery dilemma arguably more profound today than in 1944. Unlike
in mid-July when the British Adjutant-General visited him to in 1944, however, the law of war explicitly requires command-
“warn him about the shortage of replacemefits.” ers and their planners to consider measures that are intended to
shield civilians from the harmful effects of combat during the
planning and execution process. The source of this obligation
Against this backdrop, Montgomery planned a major opera-is the 1977 Protocol | Additional to the Geneva Conventions of
tion to finally capture Caen. Nothing indicates that Montgom- 1949% This is not an obligation that is exclusive to the attack-
ery considered bypassing the éityinstead, his plans called for
employing 450 heavy aircraft from the Bomber Command to
attack the city in order to reduce enemy defenses and to facili-
tate the corps-strength ground assault. The ensuing bombard-

53. Max HasTings, OvERLORD: D-DAY AND THE BATTLE FOR NORMANDY 221 (1984).

54. Id.

55. Id. at 236-37.

56. Id. at 223-39.

57. SeeCoMMENTARY ON THE ADDITIONAL ProTocoLsor 8 UNE 1977710 THE GENEVA CoNvENTIONSOF 12 AucusT 1949, at 615 (Yves Sandoz eteds., 1987) [hereinafter

CommMENTARY] (indicating that the rule that related to the protection of civilians from the harmful effects of hostilities “explicfilynsdhe customary rule that
innocent civilians must be kept outside hostilities as far as possible and enjoy general protection against danger ahnisstidjtfes).
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ing force® It extends to all combatants during international cates that Field Marshall Montgomery ewsiendedto inflict
armed conflict, and arguably to combatants during internal suffering on the civilian population of the city. This, however,
armed conflict as a matter of customary international law. Thedid not prevent extensive harm to civilians and their property as
focus of this note, however, is the impact on a force that is plan-a result of the bombardment. While such suffering is almost
ning an attack, and not in the defense. certainly the unavoidable product of armed conflict, the key
issue related to protecting civilians is whether everything “fea-
Article 51 of Protocol | establishes the rule that civilians sible™® was done to prevent or minimize this suffering. The
“shall enjoy general protection against dangers arising fromlaw of war principle of protecting civilians from the harmful
military operations . . . ®® Article 51 also includes specific effects of warfare can therefore best be understood by recogniz-
provisions of law that are intended to give effect to this generaling the underlying purpose of the principle: to prohibit those
rulef Although the United States never ratified Protocol I, the acts that, although in no way intended to cause civilian suffer-
provisions discussed in this note, which implement this “gen- ing, are so wanton or reckless that they should be prohibited as
eral rule” of minimizing harm to civilians, were considered by if such an intent did exist.
the United States as codifying customary international law obli-
gations®? A series of detailed articles contained in Protocol | codified
this principle. While there is no substitute for turning to these
Any intentional targeting of persons who qualify for status provisions when analyzing a targeting decision, a judge advo-
as civilians would clearly violate the customary international cate can facilitate his understanding of the provisions by think-
law obligation to distinguish between lawful and unlawful tar- ing in terms of three primary sub-components:
gets which lies at the heart of the law of ¥awhile Article 51

prohibits making civilians “the object of attack,it also pro- 1. The absolute prohibition against any
hibits the unintended harm to civilians when the extent of that “indiscriminate” attack;

harm is so significant that it is tantamount to intentional harm. 2. The obligation to take certain precautions
Thus, the principle of minimizing harm to civilians is based on to protect non-combatants; and

the premise that civilians may never be the lawful object of 3. The obligation to refrain from any attack
intentional attack. The law of war, however, also accepts as that “may be expected to cause incidental
reality that “armed conflicts entail dangers for the civilian pop- injury to civilians, damage to civilian
ulation,”* and aims to limit thenintentionallyinflicted harm objects, or a combination thereof, that would
to civilians during hostilitie&? be excessive in relation to the concrete and

The need for such a principle is amply demonstrated by the
facts surrounding the bombardment of Caen. No evidence indi

58. GP lsupranote 52.

59. Id. art. 51.

60. Id.

61. See Remarks in Session One: The United States Position on the Relation of Customary International Law to the 1977 Pittoedl®Akdd 1949 Geneva
Conventions, in The Sixth Annual American Red Cross — Washington College of Law Conference on International Humanitarian Law, Nt'L L. & PoL’y
419 (1987).

62. Seelnternational and Operational Law NotezMy Law., Aug. 1998, at 35 (discussing of the principle of distinction).

63. SeeGP |,supranote 52, art. 51(2).

64. GOMMENTARY, supranote 57, at 617.

65. Id.

66. The law of war practitioner must understand the complexity of the meaning of this term. What is “feasible” in aityaficenis a fact intensive issue. Factors
such as force protection, security, logistics, intelligence, and personnel resources all must be colisterad note read to assume that the technological ability
to use precision targetingtanding alongautomatically makes use of such technology “feasib&ee, e.g.Danielle L. Infeld, NotePrecision-Guided Munitions
Demonstrated their Pinpoint Accuracy in Desert Storm; But is a Country Obligated to use Precision Guided Technology toQ\ifateize Injury and Damage?

26 Geo. WasH. J. NT'L L. & Econ. 109 (1992) (concluding that use of available precision-guided munitions is not mandated by the law of war).

67. This analogy is not offered by the Commentary. It may, however, be useful for facilitating an understanding of itreeaflifeetules intended to implement
the imperative to minimize civilian suffering.
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direct military advantage anticipateét” Applying this rule to the Caen targeting decision illustrates
commonly referred to as the “proportional- its impact. The bombardment of Caen would have arguably
ity” test. violated Article 51, had it been in force at the time. Whether
the attack was directed against a “specific military objective” is
Each of these sub-components shares the same objective bdebatable. Although there was intelligence indicating the pres-
achieves it differently. Of the three, the absolute prohibition ence of German defensive positions in the city, the bombard-
against indiscriminate attacks is most obviously related to thement was general, and does not appear to have been directed at
principle of distinction. No member of the military profession any specific defensive position. How, if at all, should the
should object to the absolute prohibitioniafentionally sophistication of weapons technology that was available to the
launching an indiscriminate attack. It is the extension of this Allies impact this analysis? The method employed would
prohibition to theunintentionalviolation of the distinction appear justified if then existing weapon systems did not allow
between lawful and unlawful targets that poses the greatesfor more precise targeting of the enemy position within the city.
dilemma in application. This consideration, however, illustrates why the definition of
“indiscriminate” in Article 51 includes attacks with weaponry
In order to achieve this extension, Protocol | defines prohib-that cannot be directed against, or destructiveness limited to,

ited indiscriminate attacks as: specific military objectives!
(a) those which are not directed at a specific As with virtually all law of war provisions that relate to tar-
military objective; geting decisions, application of this rule is fact intensive. The
(b) those which employ a method or means law of war is intentionally designed to provide general guid-
of combat which cannot be directed at a spe- ance to combatants. Commanders retain a great deal of flexi-
cific military objective; and, bility when analyzing the legality of targeting decisions.
(c) those which employ a method or means Article 51 should not be read to categorically prohibit any
of combat the effects of which cannot be lim- employment of non precision-guided munitions.
ited as required by this Protocaind conse-
guently, in each such case, are of a nature to The facts of the Caen bombardment, however, suggest that
strike military objectives and civilians or the target was the city itself, with little or no effort made to iden-
civilian objects without distinctiaff tify and target specific emplacements within the city. Article 51

is clearly intended to prohibit such weapon employment. Had
As the emphasis indicates, this provision does not mean thathe Allies identified enemy defensive positions co-mingled
the mere presence of civilians or civilian objects makes anywith the civilian population in the city, Article 51(5)(a) might
planned attack “indiscriminate.” Instead, it reinforces the prin- have impacted the target selection. This provision of Protocol
ciple of distinction by capturing the definition of indiscriminate | adds to the category of “indiscriminate attacks”:
targeting decisions, which by their nature cannot distinguish

between military objectives and the civilian population. The [A]n attack by bombardment by any methods
Official Commentary reinforces this conclusion: or means which treats as a single military
objective a number of clearly separated and
[T]he provision begins with a general prohi- distinct military objectives located in a city,
bition on indiscriminate attacks, i.e., attacks town, village or other area containing a simi-
in which no distinction is made. Some may lar concentration of civilians or civilian
think that this general rule should have suf- objects . . .72
ficed, but the conference considered that it
should define the three types of attack cov- The Official Commentary indicates that this provision was a
ered by the general expression “indiscrimi- direct response to the devastation caused by the type of area or

nate attacks™

68. This “proportionality” test is used in Protocol | to define the meaning of an indiscriminate &&sRP |, supranote 50, art. 51(5)(b). It is also stated as a
component of the Article 57 precautions in the attack obligats®esjd.art. 57(2)(a), (b). I1fFM 27-10it is a “stand-alone” provision which indicates that “loss of
life and damage to property incidental to attacks must not be excessive in relation to the concrete and direct militayy tdvargained.” FM 27-16upranote

49, ath .

69. GP lsupranote 52, art. 51(4) (emphasis added).

70. GOMMENTARY, supranote 57, at 620.

71. Id.

72. GP lsupranote 52, art. 51(5).
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“carpet” bombing exemplified by the Caen operatién.

objectives to be attacked [were] neither civilians or civilian

Although the devastation caused by such bombing may in noobjects . . . but [were] military objectives . .”7 /Although Ger-
way be intended, it is considered an indiscriminate employmentman defensive positions did exist within the dily] 27-10and
of a method of warfare, and therefore prohibited.

Protocol | would have prohibited treating distinct military
objectives within a civilian population area as one overall mil-

The next sub-component of the principle of protecting the itary objective. Thus, the presence of defensive positions

civilian population from the harmful effects of hostilities is the within the city arguably would not have justified treating the
obligation to take certain precautions during combat opera-entire city as a single objective. If the Allies had targeted the
tions. Article 57 of Protocol | is devoted to implementing this individual defensive positions within the city separately, the

requirement. Entitled “precautions in atta¢kjt establishes

method or means of combat that was employed should have

the general rule, applicableboththe attacking and defending been such that the effects could be relatively limited to these
force. Article 57 provides that, “[I]n the conduct of military objectives’® Carpet bombing of a city does not appear to com-
operations, constant care shall be taken to spare the civiliarport with this restriction.

population, civilians, and civilian object&.” The following
summary illustrates the nature of the specific provisions of
Article 57 that are intended to implement this general rule:

Had either Protocol | or the current versionFdd 27-10

» The parties to the conflict must do every-
thing feasible to verify that targets of attack
are valid military objectives;

» The parties to the conflict must do every-
thing feasible to choose means and methods
of combat which will avoid or minimize
harm to civilians or their property;

» when circumstances permthe parties to
the conflict must provide advance warnings
for attacks which may affect the civilian pop-
ulation;

* when choosing among several military
objectives for obtaining a similar military
advantage, the parties to the conflict must
select the objective with the least likelihood
of causing civilian casualties; and,

* The parties to the conflict must suspend,
cancel, or refrain from launching any attack
which may be expected to cause incidental
harm to civilians or their property that would
be excessive in relation to the concrete and
direct military advantage anticipaté&d.

An advance warning requirement is a component of Article
57. It appears that the Germans actually took measures to this
end. They advised the local population to flee the city. Noth-
ing, however, indicates that the Allies attempted a similar warn-
ing. No such warning would be required if Allied planners
believed that it would compromise the mission. Under such cir-
cumstances, the commander may reasonably conclude that the
warning would not be feasible or permitted by the circum-
stances. This is a key caveat to the duties imposed by Article
577 This conclusion must be made in good faith, based on all
the information available to the commander at the time. In the
example of Caen, enemy expectation of a continued attack is
not the exclusive factor in assessing the feasibility of a warning.
Multiple factors impact this decision. The record is insufficient
to make a clear retrospective assessment. What is clear, how-
ever, is that in such circumstances, a warning should at least be
considered. In contemporary practice, implementing this pro-
vision requires close coordination with psychological opera-
tions assets within the command.

Another issue that is related to Article 57 is whether other
similar objectives could have been selected to achieve a similar
advantage while reducing harm to civilians. This raises the dif-
ficult issue of what constitutes a “similar military advantaje.”
Discussion of this provision in the Official Commentary
focuses on civilian objects that are used to support the enemy
war effort, such as transportation facilities and economic tar

been in effect at the time of the bombardment of Caen, the

Allies should have done “everything feasible to verify that the

73.

74.

75.

“It is characteristic of such bombing that it destroys all life in a specific area and razes to the ground all btiitedsrere. There were many examples of
such bombing during the Second World War, and also during some more recent conflictsoMmENTERY, supranote 55, at 624.

GP lsupranote 52, art. 57.

Id.

76. See id.

77. SeeFM 27-10,supranote 51, at 5see alsdGP |,supranote 52, art. 57(2)(a).
78. SeeFM 27-10,supranote 51, at 5see alsdGP |, supranote 52, art. 57(2)(a).
79. See e.gGP I,supranote 52, art. 57(2).

80. GP lsupranote 52, art. 57(3).
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gets® The Official Commentary indicates that such targets can
often be disabled without totally devastating the civilian infra-
structure. The Commentary then indicates that Article 57
requires this course of action. The more difficult aspect of this
provision, however, is determining how increased risk or cost
to the attacker factors into this equation. Does the increased
risk or cost related to attacking an alternate target justify the
conclusion that the ultimate military advantage is no longer the
same or similar? Although not addressed in the Official Com-
mentary, it seems logical that considering the increased “cost”

[L]oss of life and damage to property inci-
dental to attacks must not be excessive in
relation to the concrete and direct military
advantage expected to be gained. Those who
plan or decide upon an attack, therefore, must
take all reasonable steps to ensure . . . that
these objectives may be attacked without
probable losses in lives and damage to prop-
erty disproportionate to the military advan-
tage anticipated®

of attacking an alternate target is legitimate. Denying the com-
mander the right to factor friendly “cost” into the equation of  This prohibition of attacks that would cause civilian harm
what constitutes a similar military advantage would always that is excessive in relation to the “concrete and direct military
require him to sacrifice his force to protect civilians. This result advantage to be gainéd’is perhaps the most challenging
is contrary to the basic concepts of the law of war, which bal-aspect of the law related to employment of methods and means
ances the needs of the force with the dictates of humanity. of warfare. According to the Official Commentary, there was a
great deal of debate related to these provisions and much criti-
In the Caen example, the Allies arguably may have reducedcism aimed at the imprecise nature of the language used in the
the city’s defenses by bypassing the city. This may also have'test.”®® This test, however, is based on a presumption that the
been achieved by attacking other enemy concentrations outsidbasic rule of minimizing civilian harm should always be a guide
the city, rendering the Caen’s defenders unsupported. What i$or military planners?¢ that the rule will be applied in good faith
impossible to analyze is the anticipated cost to the Allies of by military commanders who are cognizant of this imperétive,
such alternate courses of action. If the anticipated cost wouldand that it is the last step in an analytical process intended to
have been greater than that of the course of action selected, thensure the destructive effects of combat are minimized.
military advantage should not have been considered the same or
similar. Although the resulting harm to civilians might have  The Official Commentary indicates that this “proportional-
been reduced, the alternate target selection requirement of Artiity” test is only one aspect of a larger analytical process
cle 57 would have been inapplicable. intended to protect civilians. In response to the argument that
the “proportionality” rule of Protocol | legalizesyattack, so
The final aspect of the precautionary obligations as codifiedlong as the loss of civilian life or damage to civilian property is
in Article 57 is the requirement to suspend, cancel, or refrainnot excessive in relation to the concrete and direct military

from launching, or suspend any attack that may cause incidenadvantage anticipated, the Commentary states:

tal harm to civilians or their property which would be excessive
in relation to the concrete and direct military advantage antici-
pated.

This rule is a sub-component of the rule that prohibits “indis-
criminate” attacks in Article 51, and the “precautionary mea-
sures” rule of Article 57. It is commonly treated as a stand-
alone “test” for analyzing the legality of targeting decisions.
While FM 27-10incorporates language similar to that in Article
51, it also utilizes the term “disproportionate” in defining
“unnecessary killing and devastatidf."Specifically,FM 27-

10 provides that:

81. (OMMENTARY, supranote 57, at 687.
82. FM 27-10supranote 51, at 5.

83. Id. (emphasis added).

84. GP lsupranote 52, art. 51(5)(b).
85. (OMMENTARY, supranote 57, at 625.

86. Seeid.

This theory is manifestly incorrect. In order
to comply with the conditions, the attack
must be directed against a military objective
with means which are not disproportionate in
relation to the objective, but are suited to
destroying only that objective, and the effects
of the attacks must be limited in the way
required by the Protocomoreover,even
after those conditions are fulfilled, the inci-
dental civilian losses and damages must not
be excessiv&

87. Seelieutenant Colonel William J. Fenrickhe Rule of Proportionality and Protocol | in Conventional Warf@&Mi. L. Rev. 91 (1982).

88. (OMMENTARY, supranote 57, at 625-26.
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Thus, although imprecise, the “proportionality” test embod- Montgomery’s perspective, there was some military advantage
ied in both Article 51 and Article 57 of Protocol | can be viewed to be gained by the bombardment, that advantage would not
as the critical “last line of defense” against inflicting unin- justify the attackf the anticipated harm to civilians or their
tended civilian harm on such a scale that is tantamount to beingroperty would be excessive in relation to that advantage. Fac-
“indiscriminate.” tors that weigh against the legality of the Caen bombardment

include: bombing the center of a city, without any advance

This “proportionality test” is perhaps the most difficult warning, deliberately well behind the main area of enemy resis-
obstacle to overcome when attempting to justify the legality of tance in order to avoid friendly casualties, and knowledge that
the Caen bombardment within the context of Protocol I. Wasonly a small portion of the overall enemy defenses were located
there a military objective? Certainly the presence of Germanwithin the city.
defenses within the city satisfied this test. What was the con-
crete and direct military advantage to be gained? Assuming Whether the bombardment of Caen would have violated the
that the Allies believed that the bombardment would substan-contemporary law of war principle of minimizing harm to civil-
tially aid the ground offensive, there is some evidence that theans is less relevant than the value that the operation provides in
city was not bombed because of the decisive effect that wasllustrating the need for such a principle. Many other examples
anticipated, but because it was well behind the main battle areagxist in the history of modern warfare. Recent history also
thereby limiting the risk of friendly casualties. Max Hastings illustrates that situations implicating this principle are in no
highlights the overall negligible military advantage of the bom- way limited to international armed conflict. Operations other

bardment: than war, which are replete with complex force protection and
distinction issues, also involve the imperative to minimize the

The use of the heavy bombers reflected the harm caused to civilians. One need only reflect upon the battles
belief of Montgomery and the Allied high in the “mean streets of Mogadishu” to understand how complex
command that they must now resort to des- the implementation of this principle becomes in such confused
perate measures to pave the way for a ground environments. Yet to the great distinction of the armed forces
assault. With hindsight, this action came to of the United States, this principle has been, and continues to
be regarded as one of the most futile air be, a key component to mission success.
attacks of the war. Through no fault of their
own, the airmen bombed well back from the Conduct-based rules of engagement clearly manifest how
forward line to avoid the risk of hitting Brit- this principle is transmitted to the lowest levels of mission exe-
ish troops, and inflicted negligible damage cution. These rules call upon the skills of the American soldier
upon the German defences. Only the old city in limiting the use of deadly force to those situations that are
of Caen paid the full pric&. warranted by all of the available facts. This principle must also

permeate the planning and targeting process at all levels of

Even Hastings, however, acknowledges that the futility of command. To this end, judge advocates must be thoroughly
the attack is a matter of hindsight. In analyzing compliance familiar with the details of the law of war that implement this
with the “proportionality” standard of Protocol I, it is not hind- principle, and totally integrated in the planning process, partic-
sight that is determinative, but the facts that are available to thaularly the targeting process. Understanding the underlying pur-
commander at the time of the targeting deciSfoWhether poses of these rules will enhance the ability to effectively apply
Montgomery and the Allied planners believed that there would them during this process. Major Corn.
be a positive effect on the operation is doubtful. This, however,
does not end the analysis. Even if it can be argued that, from

89. Id. at 222.

90. GMMENTARY, supranote 57, at 681See alsd-enrick,supranote 87, at 108 (indicating that the United States delegation to the Protocol | drafting conference
stated: “Commanders and others responsible for planning, deciding upon or executing attacks necessarily have to reaoh tleeisasis of their assessment of

the information from all sources which is available to them at the relevant time,” citimgr8cPlon oF WAR VicTivs: ProTocoL | To THE GENEVA CONVENTIONS 334,

336 (H. Levie ed., 1980)).
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