TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Legal Assistance Items The FCRA provision relating to obsolete information in
credit reports was the provision most in need of revision. The
The following notes advise legal assistance attorneys of cur-general rule is that adverse information contained in consumer
rent developments in the law and in legal assistance prograntredit reports becomes obsolete at ten years for bankruptcies
policies. Judge advocates may adopt them for use as locallyand seven years for all other informatfogurrently, the FCRA
published preventive law articles to alert soldiers and their fam-prohibits CRAs from reporting obsolete information unless the
ilies about legal problems and changes in the law. The facultyconsumer: (1) applies for life insurance or credit in a face
of The Judge Advocate General’s School, U.S. Army welcomesamount of $50,000 or more or (2) applies for employment with
articles and notes for inclusion in this portioriToe Army Law- @ salary of $20,000 or mofeThis has been a major weakness
yer; send submissions to The Judge Advocate General'sin consumer protection because these low thresholds have
School, ATTN: JAGS-ADA-LA, Charlottesville, VA 22903- enabled CRAs to include obsolete information in the credit

1781. reports of numerous consumers facing routine transactions,
such as applying for a home mortgage or seeking a better job.
Consumer Law Note The Consumer Credit Reporting Reform Act of 1996 (CCRRA)
provides much needed relief by raising the dollar limits to
Fair Credit Reporting Act Changes $150,000 for insurance and credit and $75,000 for employ-
Take Effect in September ment® The changes in the thresholds will help average income

consumers, like soldiers, to recover from adverse credit infor-
The changes to federal consumer protection laws that argnation.

contained in the Omnibus Consolidated Appropriations Bill for
Fiscal Year 1997have been mentioned in several consumer Another change that will benefit those who are trying to
law notes over the last six month®erhaps the most sweeping “clean up” their credit report is the fixing of the “reasonable
changes affecting the military legal assistance practice are thoséee” that CRAs can charge for a copy of the report. Congress
made to the Fair Credit Reporting Act (FCRAYhe majority has fixed that amount at $8, beginning 30 September 1997.
of these changes (and all of the changes discussed in this notd)his price will be adjusted each January based on the consumer
take effect on 30 September 1997This allows the credit  Pprice index?® Attorneys will have to remain cognizant of future
reporting agencies (CRAs) one year to adjust their procedureshanges in the price.
to comport with the new requirements. This note highlights ~ The Act also increases consumer access to their own credit

some of the changes that are important to legal assistance pra#?formation. Prior to the 1996 legislation, consumers were only
titioners?® entitled to disclosure of “the nature and substance” of the infor-

1. Pub. L. No. 104-208, 110 Stat. 3009 (1996).

2. See, e.g.Consumer L. NoteThe Fair Debt Collection Practices Act Notice Provisions Amendedy Law., Mar. 1997, at 16; Consumer L. NoWhat's in a
Name? Army Law., June 1997, at 44 n.26.

3. Consumer Credit Reporting Reform Act of 1996 (CCRRA), Pub. L. No. 104-208, 110 Stat. 3009 (1996) (to be codified in 8368%)CThe CCRRA amends
The Fair Credit Reporting Act, Pub. L. No. 91-508, 84 Stat. 1127 (1970).

4. CCRRA § 2420.

5. The CCRRA is the first major reform of the Fair Credit Reporting Act since its initial passage irDEB@ollection, Credit Reporting, Other Consumer Credit
Laws AmendedReport 746 (Consumer Credit Guide (CCH)), Oct. 22, 1996, at 1 (on file with author). Consequently, a complete treditofeheetasweeping
reforms is beyond the scope of this note. More complete coverage is avail@pdelinReporting Reform, Other Consumer Credit Changes Enartgzbrt 745
(Consumer Credit Guide (CCH)), Oct. 8, 1996, at 4-10 (on file with authorffa@inredit Reporting Amendments6 NCLC Reports, Consumer Credit & Usury
Edition 5 (Sept./Oct. 1996).

6. 15 U.S.C.A. § 1681c(a) (West 1982).

7. 1d. § 1681c(b).

8. CCRRA § 2406 (to be codified at 15 U.S.C. § 1681c).

9. Id. § 2410 (to be codified at 15 U.S.C. § 1681j).

10. Id.
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mation in their files with the CRA. The new provision makes the duties already placed on CRAs and users, is a step toward
clear that the consumer is entitled to “all information” in their improving the situation.
files, with the exception of any credit scores or risk predictors
in the file1? The amendments in the CCRRA first establish a prohibition
against providing information “if the person knows or con-
Some of the more technical aspects of the statute havesciously avoids knowing that the information is inaccuréte.”
changed as well. Congress added a definition of “adverseSecond, the amendments prohibit the furnishing of information
action” to the statut®. While a detailed discussion of each pro- to the CRAs if the person is notified by the consumer that the
vision of this definition is outside the scope of this note, having information is inaccurate and “the information is, in fact, inac-
a definition is important. Taking adverse action based upon acurate.™® Third, all persons who “regularly and in the ordinary
credit report triggers certain requirements for users. Under curcourse of business” furnish information to the CRAs have an
rent law, the user was simply told to notify the consumer andaffirmative obligation to notify the CRA if they determine that
give him the name and address of the CRA that issued theénformation they have previously provided is incomplete or
report!* Beginning 30 September 1997, the user must not onlyinaccurate and to cease providing the inaccurate inform®&tion.
notify the consumer, but must also provide the name, addressThe notice of the error must include the corrections or addi-
and telephone number of the credit reporting agency; a statetional information necessary to make the information accurate
ment that “the consumer [sic] reporting agency did not make and completé! Finally, if the person who is providing infor-
the decision to take the adverse action and is unable to providenation is notified by the CRA that the consumer disputes the
the consumer the specific reasons why the adverse action wasformation provided? that person must conduct a reasonable
taken;” and notice of the consumer’s rights under the FERA. investigation and report the results to the CRAf the investi-
These rights include obtaining a copy of a consumer reportgation reveals that the information is inaccurate or incomplete,
from the CRA free of charge within sixty days of the adverse the provider must notify all CRAs to whom that provider gave
action and disputing the accuracy or completeness of thethe informatior?* The provider of the information must com-
report® plete all investigations, reviews, and reporting within thirty
days from the date the CRA received its notice from the con-
The most significant (and perhaps most controvelfgial sumers
change to the FCRA is the establishment of duties for those
who provide information to the CRAs. Correcting inaccuracies  The amendments also place additional duties upon CRAs.
in credit reports has been a fairly daunting task, because inforThe procedures for investigating disputed entries on credit
mation will often reappear after it has been removed. Thereports are formalized under the CCRRA. Within five business
imposition of duties on providers of information, in addition to days? the CRA must notify the person who provided the dis-

11. 15 U.S.C.A. § 1681g(a)(1).

12. CCRRA § 2408 (to be codified at 15 U.S.C. § 1681g).
13.1d. § 2402 (to be codified at 15 U.S.C. § 1681a).

14. 15 U.S.C.A. § 1681m.

15. CCRRA § 2411 (to be codified at 15 U.S.C. § 1681m). Although CRAs are normally referred to as “Credit Reporting Algenmésiut the legislation, this
section refers to them as “Consumer Reporting Agencies.”

16. Id.

17. See Credit Reporting Reform, Other Consumer Credit Changes Ensupednote 5, at 4.
18. CCRRA § 2413 (to be codified at 15 U.S.C. § 1681s-2).

19.1d.

20. Id.

21.1d.

22. See infranotes 27- 28 and accompanying text.

23. CCRRA § 2413 (to be codified at 15 U.S.C. § 1681s-2).

24.1d.

25.1d. 88 2409, 2413.
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puted information to the CRA. The notice must include all Retroactive Application of the Uniformed Services Former
relevant information that is received from the consumer regard-  Spouses’ Protection Act Clarified in Louisiana Case
ing the disputé The CRA must then reinvestigate the dis-

puted information free of charge. The CRA is required to The domestic relations laws of many states permit former
complete this investigation within thirty days from the date they spouses to return to court for partition of assets which were not
receive the notice of the dispute from the consuthekfter disposed of in the original divorce proceedings. The passage of

completing the investigation, the CRA must either record the the Uniformed Services Former Spouses’ ProtectiorfAct
current status of the information or delete the informatton. (USFSPA) opened the door for thousands of such cases.
The CRA must also inform the consumer of the results of the Amendments to the USFSPA in February 1991, however, pro-
investigation within five business days of completibn. hibit partition actions for omitted military pension benefits if
the underlying divorce decree is dated prior to 25 June 1981,
Another change that should benefit consumers is that CRAsand if the decree does not either divide the pension or reserve
must follow new procedures before reinserting previously jurisdiction to do sg¢
deleted information. Before reinsertion, the CRA must receive
a certification from the provider of the information that the In the Fifth Circuit, a federal district court answered for the
information is complete and accurdteThe CRA must then first time two specific issues surrounding partition actions: (1)
notify the consumer in writing within five business days of the meaning of the jurisdictional restrictions of 10 U.S.C. §
reinserting the informatioff. While these provisions will not  1408(c)(4¥” and (2) an interpretation of the language of 10
necessarily prevent inaccurate information from reappearing, atu.S.C. § 1408(c)(1¥ In Delrie v. Harris* the plaintiff peti-
least consumers will have affirmative notice of the problem tioned for a partition of military retirement benefits thirty-three
before the information has an adverse impact on them. years after the divorce action. Roberta and Harry Harris were
married in 1943 and divorced in Louisiana in 1963, after
As our society has become credit-driven, the importance ofapproximately nineteen years of overlap between the marriage
credit information has increased exponentially. All facets of a and Mr. Harris’ military career. Although they entered into a
person’s life, from his home to his job, can be impacted by thisvoluntary community property settlement, the court did not
information. The 1996 amendments provide valuable tools fororder, ratify, or approve a property settlement incident to the
consumers to use in maintaining their credit reports, and legaldivorce decree. Neither the divorce decree nor the voluntary
assistance practitioners must use these tools effectively to proecommunity property settlement provided for any division of the
tect their clients. Major Lescault. military retirement benefit. Mr. Harris resided in Oklahoma at
the time of the petition for partition of military retirement ben-
efits.
Family Law Note
These facts raised two issues for the district court. First,
does 10 U.S.C. § 1408(c)(4) impose a heightened personal

26.1d. Interestingly, the amendments use the term “business day” in a number of provisions but do not define the term. Hiosydede the ordinary meaning
of that term—a day that the company is open for business—but, ordinarily in consumer legislation, terms that limit timerpetéfuied. Therefore, attorneys
should carefully watch the CFR and FTC staff commentaries for a definition of this term.

27.1d. 8 2409 (to be codified at 15 U.S.C. § 168Bge supraotes 23 -25 and accompanying text for a discussion of the responsibilities of providers of information
upon receipt of the notice of the dispute from the CRA.

28. CCRRA § 2409 (to be codified at 15 U.S.C. § 1681i).
29.1d.

30. 1d.

31.1d.

32.1d.

33.1d.

34.1d.

35. 10 U.S.C.A. § 1408 (West 1996).

36. 1d. § 1408(c)(1).

37. This section of the USFSPA requires a court to establish jurisdiction over the service member by reason of (A) lésotsdeéhan because of military assign-
ment, in the territorial jurisdiction of the court; (B) his domicile in the territorial jurisdiction of the court; or (@rsert to the jurisdiction of the court.
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jurisdiction requirement on courts which are looking at amendment to the USFSPA prevents a relitigation of that
USFSPA issues; second, what is the correct interpretation of theight.**
prohibition on partitions contained in 10 U.S.C. 8 1408(c)(1)?
With respect to the personal jurisdiction issue, Mr. Harris con-  For the practitioner who advises military members and
tended that his residence in Oklahoma at the time of the petitiorspouses, it is important to remember that the time to dispute
for partition precluded Louisiana from acting without his con- jurisdiction to divide the military pension based on 10 U.S.C. §
sent. The court, however, ruled that the statute’s jurisdiction 1408(c)(4) grounds is at the original petition. As to the inter-
provision is related more to the court’s subject matter jurisdic- pretation of the language in 10 U.S.C. § 1408(c)(1), which bars
tion and not particularly to the personal jurisdiction over the partition of cases decided prior to 25 June 1981, it remains a
service member for each particular c#s@herefore, the court  case of investigating the state domestic law. Louisiana signals
found that the Louisiana court had jurisdiction over the issue ata strict reading of the plain language of the statute, noting that
the time of the divorce and that by appearing and defending init may work a financial hardship on many former military
one action a defendant consents to jurisdiction over suits inci-spouse$® Other jurisdictions do not necessarily apply the same
dental to that actioft. strict reading and may be open to partition actions despite the
language of the USFSPA amendm®ntMajor Fenton.

The second issue, involving interpretation of the specific

language of 10 U.S.C. § 1408(c)(1), was dispositive of the case.

Mrs. Delrie (the former Mrs. Harris) argued that the parenthet- Tax Law Notes
ical phrase “(including a court ordered, ratified, or approved
property settlement incident to such decréeljinited the Dependency Exemption for Children of Separated Parents

words “divorce, dissolution, annulment, or legal separation” so

that unless a divorce included such a court ordered, ratified, or A recent tax court case demonstrates the different rules that

approved property settlement, the prohibition on partition was apply when parents who are separated both want to claim their
not effective. Mr. Harris argued that the parenthetical phrasechildren as dependents on their tax returns. In order to claim

merely illustrated the preceding words and did not limit them. someone as a dependent on a tax return, one must satisfy a five-
The court found that the plain language of the statute and comypart test. First, the dependent must earn less than the personal
mon sense supported Mr. Harris’ interpretatiorAt the time exemption amourtf. This rule, however, does not apply if the

of the divorce in 1963, Louisiana courts recognized a military dependent is a child of the taxpayer and is either: (1) under the

spouse’s right to a share of military retirement benefits. Theage of nineteen or (2) under the age of twenty-four and a full-

38. This section of the USFSPA states:
A court may treat disposable retired pay payable to a member for pay periods beginning after 25 June 1981, either aslglyopkthe s
member or as property of the member and his spouse in accordance with the law of the jurisdiction of such court. A cdtréatagtived
pay as property in any proceeding to divide or partition any amount of retired pay of a member as the property of the dritsnbegraber’s
spouse or former spouse if a final decree of divorce, dissolution, annulment, or legal separation (including a couratfiddrext,approved
property settlement incident to such decree) affecting the member and the member’s spouse or former spouse (A) wasashuree 2fefor
1981, and (B) did not treat (or reserve jurisdiction to treat) any amount of retired pay of the member as property of ttenthtralveember’s
spouse or former spouse.

10 U.S.C.A. § 1408(c)(1).

39. No. Civ. A. 97-0232, 1997 WL 266855 (W.D. La. May 8, 1997).

40. 1d. at *3.

41.1d. at *2.

42. 10 U.S.C.A. § 1408(c)(1).

43. Louisiana state courts are split on this issue, d3dh& court noted in citindleche v. Meche635 So. 2d 614 (La. App. 3rd Cir. 1994). Meeche a Louisiana
circuit court adopted the same interpretation of the statute as argued by Mrs. Delrie. 635 So. 2d 614.

44. Delrie, 1997 WL 266855, at *4.
45.1d. at *5.

46. For example, Texas holds that its state domestic law constithtels-ia reservation of jurisdiction to divide any omitted asset, including military retirement
benefits. SeeWalton v. Lee888 S.W.2d 604 (Tex. Ct. App. 1994%rt. denied116 S. Ct. 190 (1995).

47. I.LR.C. 8§ 151(c)(1)(A) (West 1997). The personal exemption amount for 1996 is $3&&Rev. Proc. 95-53, 1995-2 C.B. 445. The personal exemption for
1997 is $2,650 SeeRev. Proc. 96-59, 1996-53 |.R.B. 17.
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time student® Second, the dependent cannot have filed a joint divorced and had not entered into a written separation agree-
tax return with a spous®. Third, the dependent must either be ment. Thus, the only issue for resolution was whether the
related to the taxpayer or be a member of the taxpayer’s houseAugust court order meant that the couple was legally separated
hold for the taxable ye&?t. Fourth, the dependent must be a under a decree of separate maintenance. If they were separated
United States citizen or a resident of the United States, Canadaynder a decree of separate maintenance, I.R.C. § 152(e) would
or Mexico3! Finally, the taxpayer must have provided over apply, and Mr. Correale would only be entitled to claim depen-
one-half of the dependent’s suppgrt. dency exemptions for the two children who resided with him.
If the couple was not separated under a decree of separate main-

When this five-part test is applied to married taxpayers who tenance, however, Mr. Correale would be entitled to claim all
separate, the spouse who paid over one-half of a dependent®ur children as dependents, because he had paid over one-half
support would be entitled to the personal exemption for thatof their support and I.R.C. § 152(e) would not apply. The tax
dependent. Because of the extensive litigation between separatourt looked at lllinois law to determine whether the August
ing couples over who paid more than one-half of the support,court order was a decree of separate maintenance. Since llli-
Congress has provided a different rule which applies in certainnois law has separate statutes that apply to divorce and separa-
circumstance® tion and because the couple had filed for a divorce, the tax court

determined that the August court order was not a decree of sep-

When two taxpayers are divorced, legally separated under arate maintenancé.Thus, I.R.C. § 152(e) did not apply, and
decree of divorce or separate maintenance, or separated undemdr. Correale was entitled to claim all four children as depen-
written agreement, § 152(e) of the Internal Revenue Codedents because he provided over one-half of the support for the
(ILR.C.) requires the application of a different rule. Rather than children.
looking at which parent paid the most support, the determining
factor is who had custody of the child for more than one-half of  Legal assistance attorneys need to be cautious in this area as
the yeak* Thus, when a couple is divorced, legally separated they advise separating couples who will be entitled to the
under a decree of divorce or separate maintenance, or separatei@pendency exemption. Also, attorneys should be aware that
under a written agreement, the parent who had custody of thehe written separation agreement legal assistance attorneys pre-
child for more than six months of the year will be entitled to pare will cause I.R.C. § 152(e) to apply. Depending on the cli-
claim the child as a dependent on his tax return. On the otheent’s specific circumstances, this may or may not be
hand, if a couple is not divorced, separated under a decree addvantageous for the client. Lieutenant Colonel Henderson.
divorce or separate maintenance, or separated under a written
agreement, the parent who provided the most support for the Nonmilitary Spouse’s Joint Ownership of Personal
child is entitled to the dependency exemption. Property Voids Soldiers’ and Sailors’ Civil Relief

Act Personal Property Tax Protection

In Correale v. Commissiongtthe issue was whether or not
the taxpayers were separated under a decree of separate main- Legal assistance attorneys should advise their clients that the
tenance. The couple was married on 9 August 1974 and hadoldiers’ and Sailors’ Civil Relief Act (SSCRA) only protects
four children. In August 1994, the couple separated. There waservice members from multiple state personal property or ad
no dispute that Mr. Correale paid over one-half of the supportvalorem taxatiors’ Normally, individual personal property is
for the couple’s four children during 1994. The couple peti- taxed where it sits (situ8). The SSCRA provides the legal fic-
tioned the circuit court in lllinois for dissolution of their mar- tion that a military member’s personal property which is titled
riage. In August 1994, the court issued an order which awardedsolely in the name of the service member is sited in the state of
custody of two children to Mr. Correale and two children to domicile and can only be taxed by that st&teurther, the host
Mrs. Correale. As of the close of 1994, the couple was notstate, where the service member is stationed on military orders,

48. 1.R.C. § 151(c)(1)(B).
49.1d. § 151(c)(2).

50. Id. § 151(a).

51.1d. § 152(b)(3).

52.1d. § 152(a).

53.1d. § 152(e).

54.1d. § 152(e)(1)(A).

55. 73 T.C.M. (CCH) 2791 (1997).

56.1d.
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may not tax a military member’s personal property just because The most common problem area regarding personal prop-
the domiciliary state did not tax the personal prop@rty. erty is whether a host state may tax motor vehicles titled jointly
in the names of a military member and a nonmilitary spouse.
In contrast to military members, a nonmilitary spouse The majority of states that utilize a personal property tax follow
receives no SSCRA protection from multiple state personala policy of taxing jointly titled motor vehicles where one of the
property taxation for property titled solely in the nonmilitary title holders is a military membé&t. The taxation formulas vary
spouse’s hame or any property titled jointly in the names of thefrom state to state, ranging from half value to full v&fu@nly
service member and the nonmilitary spotiseNo reported a few states do not attempt to tax jointly-held motor vehicles or
appellate case has considered the issue of whether the SSCRéther personal property owned in part by a military member and
tax protections apply to nonmilitary spouses. Nonmilitary a nonmilitary spous®.
spouses can be taxed on their solely owned or jointly held per-
sonal property in the state where the property is physically What does this mean for legal assistance clients? Attorneys
located as well as in the state where the nonmilitary spouse ishould advise their clients to title their motor vehicles, camping
domiciled®2 Community property states, such as California, do trailers, and boats solely in the military member’s name. The
not fit neatly into the traditional common law concepts of joint SSCRA tax protection statute (Section 514) was enacted in the
tenancy or tenancy in common ownership. The rights of hus-1940s, when women did not have equal property rights to men
band and wife regarding title to personal property vary from and most military spouses did not work outside the home.
state to state depending on how each state interprets its statdroday, it is not uncommon for a nonmilitary spouse to work
tory community property systeff. outside the home, and two income military families are the
norm. Congress has not extended the SSCRA tax protections

57. Soldiers’ and Sailors’ Civil Relief Act (SSCRA), ch. 888, 54 Stat. 1178 (1940) (codified as amended at 50 U.S.C. App98§BID6)). Section 514 of the
SSCRA, dealing with multiple state income and personal property taxation of service members, was added by the Soldiers’ &idiSRelief Act Amendments
of 1942, ch. 581, § 17, 56 Stat 777; and was subsequently amended further by ch. 397, § 1, 58 Stat. 722 (1944); Pub7L, R®S33t. 768 (1962); and Pub. L.
No. 102-12, § 9(24), 105 Stat. 41 (1991) (codified at 50 U.S.C. App. 8§ 574). As to personal property taxes, SSCRA §514, state

(1) For the purposes of taxation in respect of any person, or of his personal property . . . by any State, Territoon paspeBtcal sub-
division of any of the foregoing, or in the District of Columbia, such person shall not be deemed to have lost a residericiéedn diny
State, Territory, possession, or political subdivision of any of the foregoing, or in the District of Columbia, solely hyfdasog absent
therefrom in compliance with military or naval orders, or to have acquired a residence or domicile in, or to have beabant ia @sa res-
ident of, any other State, Territory, possession, or political subdivision of any of the foregoing, or the District of Celbitgyiand solely
by reason of being, so absent. For the purposes of taxation in respect of the personal property . . . of any such peSsate pyearitory,
possession, or political subdivision of any of the foregoing, or the District of Columbia, of which such person is nattaorésidéhich he
is not domiciled . . . personal property shall not be deemed to be located or present in or to have a situs for taxatigtaie, Sterritory,
possession, or political subdivision or district. Where the owner of personal property is absent from his residenceeosalefyiby reason
of compliance with military or naval orders, this section applies with respect to personal property, or the use theremfywéthjnrisdiction
other than such place of residence or domicile, regardless of where the owner may be serving in compliance with sucbwedeersthat
nothing contained in this section shall prevent taxation by any State, Territory, possession, or political subdivisiohtoé dosegoing, or
the District of Columbia in respect of personal property used in or arising from a trade or business, if it otherwisdibtsrjuris
(2) When used in this section, (a) the term ‘personal property” shall include tangible and intangible property (includivnghicls).

58. SSCRA § 514.

59. 1d.

60. Dameron v. Brodhead, 345 U.S. 322 (1953).

61. SSCRA 8§ 514. This section provides no statutory protection against multiple state taxation of the income and peestynaf pompnilitary spousesBut cf.
SSCRA § 536 (explicitly setting forth SSCRA protections that apply to nonresident military spouses as to leases, mortgaggacts)dBrunson v. Chamberlina,
53 N.Y.S.2d 172 (N.Y. Mun. Ct. 1945); Wanner v. Glen Ellen Corporation, 373 F. Supp. 983 (D. Vt. $884)lsd 986 Op. Ariz. Att'y Gen. 111 (1986); Op. S.C.
Att'y Gen. 3000 (1970); 1984-85 Op. Va. Att'y Gen. 363 (1984); 1976-77 Op. Va. Att'y Gen. 285 (1976).

62. 1983-84 Op. Va. Att'y Gen. 393 (1984).

63. 1976-77 Op. Va. Att'y Gen. (1976). 1mAr.20 Community Propertg 1 (1964). The following states have adopted some sort of community property system:
Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin.

64. Seel986 Op. Ariz. Att'y Gen. 111 (1986); Op. S.C. Att'y Gen. 3000 (1970); 1984-85 Op. Va. Att'y Gen. (1984); and 1976-77AD}y. 8an. 285 (1976).
65. SeeCommentState Power to Tax the Service Member: An Examination of Section 514 of the Soldiers’ and Sailors’ Civil R&fiéfiAdt. Rev. 123 (1967).
The State of Virginia taxes the full value of personal property held in the joint names of a military member and the papoigarSeel976-77 Op. Va. Att'y
Gen. 285 (1976).

66. 1989 Op. Miss. Att'y Gen (1989).
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to nonmilitary spouses. Until Congress acts, military families fine.’? Because implementing guidance from the Department
should keep their taxable personal property titled solely in the of Defense or Department of the Army has not been promul-
military member’s name, if they wish to avoid host state taxa- gated’®this note defines the salient features of the new law and
tion. Lieutenant Colonel Conrad. suggests an interim approach toward compliance.

Background
Criminal Law Note
The original GCA disqualified certain categories of people

Abuse Your Spouse and Lose Your Job: from receiving firearms or ammunition that had traveled in
Federal Law Now Prohibits Some Soldiers From Possessing interstate commeréeand imposed criminal liability for the
Military Weapons sale or transfer of firearms to disqualified peoplélhe Laut-
enberg Amendment, effective 30 September 1996, retains the
Introduction basic structure of the GCA but adds to the list of disqualified

people “any person . . . who has been convicted in any court of
Recent amendments to the Federal Gun Control Act of 1968a misdemeanor crime of domestic violenée.”
(GCA)e" effectively prohibit certain service members from pos-
sessing weapons and ammunition which are essential to their In expanding the scope of disqualified people, the Lauten-
military duties. Under the 1996 changes to the GCA, known asberg Amendment also specifically limits a previous exemption
the Lautenberg Amendmetfitit is now a felony for any person  which would have provided a haven for federal military and law
who has been convicted of a misdemeanor involving domesticenforcement personnel who have domestic violence convic-
violence to receive or possess firearms and ammunition whichtions. The GCA formerly exempted from its prohibitions “any
have moved in interstate commefeLikewise, it is a felony firearm or ammunition imported for, sold or shipped to, or
to sell or otherwise transfer firearms and ammunition to suchissued for the use of, the United States or any department or
persons?® Unlike other provisions of the GCA, the new law agency thereof”” However, the 1996 Act amended 18 U.S.C.
does not exempt military or law enforcement persofinel. § 925 to deny this “federal exemption” for individuals con-
victed of misdemeanors involving domestic violeffcel hus,
Consequently, if a soldier with a state or federal domestic the new disqualification applies to all service members, active
violence conviction draws an M16A2 from the arms room, both and reserve. This is not a case of unintended consequences.
he and the company commander may have committed felonyRather, the simultaneous amendment of § 925 demonstrates the
offenses punishable by up to ten years in prison and a $250,000

67. 18 U.S.C.A. § 921 (West 1994).

68. Omnibus Consolidated Appropriations Act of 1997 (Treasury Department Appropriations Act Section 658), Pub. L. No.11@&@8,3009-1101 (1996)
(codified at 18 U.S.C. § 921). The amendment is named after its sponsor, Senator Frank Lautenberg (D., NJ).

69.18 U.S.C.A. § 922(g) (West Supp. 1997).

70. 1d. § 922(d).

71. See infranote 74 and accompanying text.

72.18 U.S.C.A. §§ 942(a)(2), 3571(b)(3).

73. The provisions of the GCA are made applicable under clause three of Uniform Code of Military Justice art. 134, “caffeesasadot capital,” to all people
who are subject to the UCM3eeManuaL For CourTsMARTIAL, UNITED StATES, pt. IV, 1 60c(4). The lack of implementing regulations or directives has no effect on

the enforcement of the GCA against military personnel. The statute contains no requirement for implementing regulatesmsbfedttl agencies.

74. 18 U.S.C.A. § 922(g) (amended 1997) (disqualifying felons, fugitives, drug addicts, the mentally ill, illegal alieass@mlypho have been dishonorably dis-
charged from military service).

75.1d. § 922(d) (amended 1997).

76.1d. §§ 922(d), 922(g).

77.1d. 8 925 (amended 1997).

78.1d. It should be noted that the Lautenberg Amendment retains the exemption for personnel who are subject to a domestictwahemng®résr based upon
threat of physical harm under 18 U.S.C.A. §8 922(d)(8) and 922(g)(8) (conditioning the prohibition on an order issuddaétedatlicial hearing that specifically

prohibits the use or attempted use of physical force against an “intimate partner or child,” or includes a finding tlxtitre regresents “a credible threat to the
physical safety of a partner or child”).
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unambiguous legislative purpose of bringing military personnel (ii) has, as an element, the use or attempted

within the scope of the new disqualification. use of physical force, or the threatened use of
a deadly weapon, committed by a current or

As a result of these amendments, the disqualified soldier, former spouse, parent, or guardian of the vic-
arms room personnel, and commanders may be exposed to tim, by a person with whom the victim shares
criminal liability for the routine transfer of military weapons or a child in common, by a person who is cohab-
ammunition for duty purposes. The criminal prohibitions of the iting with or has cohabited with the victim as
Lautenberg Amendment are incorporated into the Uniform a spouse, parent, or guardian, or by a person
Code of Military Justice (UCMJ) by operation of article 134, similarly situated to a spouse, parent, or
clause three (“crimes and offenses not capifdlJudge advo- guardian of the victini3

cates must make commanders aware of these amendments to
the GCA and encourage them to implement reasonable mea- The Bureau of Alcohol, Tobacco, and Firearms elaborated
sures to protect themselves and their subordinates from potendpon the statutory definition, stating that “[t]his definition . . .
tial criminal liability. includes all misdemeanors that involve the use or attempted use
of physical force (e.g., simple assault, assault and battery) . . .
Conditions for Disqualification and Scope of Criminal Liability whether or not the State statute or local ordinance specifically
defines the offense as a domestic violence misdemeé&hor.”
Under the Lautenberg Amendment, any person convicted ofThe scope of the disability is extremely broad. The definition
a misdemeanor crime of domestic violence is prohibited from of the victim includes any present formerspouse or member
taking possession of any firearm or ammunition which has beerof the offender’s household, and the disability relates to all con-
transported in interstate or foreign commerce. The phrase “for-victions both before and after the passage of the Act, no matter
eign commerce” has been interpreted in other contexts to perhow old the conviction i€ Thus, under the Lautenberg
mit extraterritorial application of the lat#.The term “firearm” Amendment, even if a soldier were convicted of committing a
is defined broadly enough in the statute to encompass evergimple assault ten years ago upon a former spouse, that soldier
weapon or potential weapon in the military inventory, from a is disqualified from drawing a weapon or ammunition.
starter pistol to an M1A2 Abrams Main Battle TethkAny
transfer of a firearm or ammunition to a disqualified person,  Whether the conviction qualifies as a misdemeanor is to be
whether for sale or temporary use, is prohibf#eBoth the per- determined under the law of the jurisdiction in which the pro-
son with the disqualifying conviction and the person who trans- ceedings were hefd. A conviction is not considered valid for
fers, or causes the transfer of, the weapon are subject tpurposes of the firearm disability unless the accused was
criminal prosecution under the law. accorded, or knowingly and intelligently waived, the right to
counsel and trial by jury (if applicable under the law of the
The statute defines a “misdemeanor crime of domestic vio-jurisdiction)® If a previous conviction has been expunged or

lence” as any offense that: set aside, or if the person has been pardoned or accorded a full
restoration of civil rights by the proper authority, the disability
() is a misdemeanor under Federal or State iS removecd?
law; and

The elements of the offenses under the Lautenberg Amend-
ment differ according to who is being prosecuted. The disqual-

79. See supraote 73. Prior to the Lautenberg Amendment, the federal exemption under § 925 precluded prosecution of GCA violaticnserttiezebf UCMJ
art. 134. For an example of prosecution under a related provision of the federal criminal codéese®tates v. Canatelb M.J. 838 (A.C.M.R. 1978) (prosecution
under art. 134 for violation of 18 U.S.C. § 842(h), possession of stolen explosives).

80. Id. 8 922(g).SeeUnited States v. Thomas, 893 F.2d 1066 (9th Cielt. denied498 U.S. 826 (1990) (finding the inclusion of the phrase “interstate or foreign
commerce” sufficient to extend extraterritoriality to a child pornography statute).

81. Seel8 U.S.C.A. § 921(a)(3) (defining firearms to include “any weapon (including a starter pistol) which will or is designedyoreadily be converted to
expel a projectile by the action of an explosive . . . or any destructiveedpvi

82.1d. § 922(d) (stating that it is unlawful to “sell otherwise disposef any firearm” to any disqualified person) (emphasis added).
83.1d. § 921(a)(33).

84. Letter from John W. Magaw, Director, Bureau of Alcohol, Tobacco, and Firearms, to All State and Local Law EnforcerrastRéfic 26, 1996) (on file with
author) (containing no restriction on the date of the conviction).

85. Seel8 U.S.C.A. 88 922(d), 922(g) (containing no restrictions on the date of the conviction).

86. See id§ 921(a)(20).
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ified person who receives or possesses a firearm is criminallythat the accused had personal knowledge of specific, credible
liable under 18 U.S.C. § 922(g) only if the following elements information which would cause a reasonable person to suspect
are proven: (1) that the accused was convicted of a misdethat the disqualifying condition exist&. Courts that have
meanor crime of domestic violence; (2) that the accused thereaddressed the issue have engaged in a fact-specific analysis
after knowingly received or possessed a firearm or akin to the application of the “probable cause” standard in
ammunition; and (3) that the firearm or ammunition had been Fourth Amendment la##
transported in interstate or foreign commett€ourts have
consistently held that the only mens rea element required for In the commercial context, licensed firearms dealers are
conviction under § 922(g) is that the accused had knowledgerequired by Treasury Department regulations to have all buyers
that the instrument possessed was a fire®rihus, any complete a form certifying their eligibility to purchase a firearm
defense based upon an alleged mistake of fact or law concernander federal la®? Compliance with these procedures is nor-
ing the existence or nature of the disqualifying conviction mally sufficient to shield a seller from liability under § 922(d),
would generally not be viabFfé. even where the buyer falsely certifies his stdtusbsent inde-
pendent sources of information indicating that a buyer may be
The culpability of the transferor depends upon a different disqualified, the seller is entitled to rely upon the buyer’s
standard of knowledge. In a prosecution under 18 U.S.C. 8responses on the official forfh.Courts have specifically held
922(d), the government must prove that (1) the accused transthat Congress did not impose on the transferor a general duty to
fered a firearm or ammunition to a certain person with a convic- conduct a background investigation before every trafsfer.
tion for a misdemeanor crime of domestic violence and (2) at
the time of the transfer, the accused knew or had reasonable The standard of reasonable cause raises unique issues in the
cause to believe that the person had the disqualifying convic-military context. By virtue of his position, the commander
tion.®2 Thus proof that the accused had actual knowledge of thebears greater responsibility than a commercial dealer. Com-
prior conviction, or some reasonable basis to suspect it, is necmanders have the authority and obligation to enforce the law
essary to establish liability for a prohibited transfer. within their command&® Moreover, the commander’s duty to
monitor the morale and welfare of the soldiers within his com-
The “reasonable cause to believe”standard under 8 922(d)ymand, and his close daily supervision of his soldiers, may make
has not been extensively litigated and is not defined in the statit difficult for him to disavow knowledge of any conviction
ute. Existing case law suggests that the government must showccuring after his assumption of command. Similarly, knowl-

87.1d. 8 921(a)(33)(B)(i). Based upon these restrictions, a summary court-martial conviction or punishment imposed under B@Md,Mould not count as a
disqualifying “conviction” under the Lautenberg AmendmeS$te generallynited States v. Brown, 23 M.J. 149 (C.M.A. 1987) (holding that an Article 15 is not a
“prior conviction” under M. R. Evip. 609); United States v. Rogers, 17 M.J. 990 (A.C.M.R. 1984) (holding that a summary court-martial in which the accused was
not represented by counsel was not a “prior conviction” for impeachment purposes underBp. 609(a)).

88. 18 U.S.C.A. § 921(a)(33)(B)(ii) states that a person shall not be considered convicted of the offense if the “convietiolbeen expunged, or set aside or for
which a person has been pardoned or has had civil rights restored unless [the] pardon, expungement, or restoratidn®egjpiesgly provides that the person

may not ship, transport, possess, or receive firearms.”

89. SeeUnited States v. Mains, 33 F.3d 1222 (10th Cir. 1994).

90. SeeUnited States v. Field, 39 F.3d 15 (1st Cir. 1994) (relying on United States v. Freed, 401 U.S. 601, 60%¢£l8Bb)jsited States v. Sherbondy, 865 F.2d
996, 1002 (9th Cir. 1988) (discussing knowledge elements under the GCA).

91. SeeUnited States v. Turcotte, 558 F.2d 893 (8th Cir. 1977) (mistake of law generally not a defense under § 922). Sinceeqairgsers proof of a mental

state as to the first element of the crime, the defense of mistake as to the prior conviction is not generally Seaigderally Wayne R. LaFave & AusTin W.

ScotT, R., SuBsTANTIVE CRIMINAL LAaw § 5.1(a) (1986) (“[llgnorance or mistake of fact or law is a defense when it negatives the existence of a mental stdte essenti
to the crime charged.”). However, a limited exception has been recognized where the accused reasonably relied upogoaeoffiedat assurance that a previous
conviction did not prohibit a sale under federal law. United States v. Tallmadge, 829 F.2d 767, 774 (9th Cir. 1987).

92.18 U.S.C.A. § 922(d) (West Supp. 1958¢eUnited States v. Murray, 988 F.2d 518 (5th Cir. 1993).

93.See, e.g.United States v. Xavier, 2 F.3d 1281 (3rd Cir. 1988)rray, 988 F.2d 518; United States v. Garcia, 818 F.2d 136 (1st Cir. 1987).

94.See Xavier2 F.3d 1281Murray, 988 F.2d 518.

95.See27 C.F. R. § 178.124 (1996) (requiring that Treasury Form 4473 (U.S. Firearms Transaction Record) be completed by theeostarfeearm may be
sold).

96. SeeKnight v. Wal-Mart Stores, Inc., 889 F. Supp. 1532 (S.D. Ga. 1995); Jamison v. Dance’s Sporting Goods, Inc., 854 F. SuppiN248994).
97.Jamison 854 F. Supp. 248.

98. SeeKnight, 889 F. Supp. at 1538 (citing cases and legislative history to support the holding that § 922(d) does not impose aygeniensd stigate).
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edge of information contained in official military files may be Conclusion
imputed to the commander responsible for maintaining such
files. While the Lautenberg Amendment does not strictly  Since its enactment, the Lautenb@ngpendment has come
require commanders to conduct background investigations ofunder fire from critics within Congress and elsewHérgho
every soldier, commanders have a duty to take reasonable stepecognize the potentially harsh impact the Amendment may
to identify disqualified personnel and to inform their soldiers of have on individuals in the military. A soldier who cannot law-
the consequences of violating the law. fully possess a military weapon is unqualified for service and
subject to administrative discharge, regardless of military occu-
pational specialt}?® Based on a single incident from years ago,
Advice to Practitioners career soldiers could thereby suffer loss of employment and
retirement benefits after years of honorable service. The sever-
Commanders should take reasonable steps to ensure thady of this result is of special concern to the military services.
they and their soldiers comply with the law. Since the novelty
and severity of the law make self-reporting unlikely, command-  The strict application of the law to the military is also ques-
ers should implement some sort of screening process. Thisionable in light of the circumstances surrounding the use of
could be accomplished initially by briefing the unit on the weapons in the military setting. Unlike a commercial sale,
meaning and effect of the law and requiring all assigned personweapons issued in the military remain under the constructive
nel to complete a form certifying their understanding of the law control of the commander during training and deployment mis-
and their eligibility to receive weapons and ammunitf8riThe sions. Soldiers, unlike civilian law enforcement personnel, are
screening procedure could be included as a routine part of unihot permitted to take their weapons home during nonduty
inprocessing. hours. Soldiers remain under the personal supervision of the
unit commander during periods when weapons are in their pos-
Commanders should remind their personnel of the severesession. Because of these conditions, it is extremely unlikely
criminal penalties that might result from a false answer to thethat a military weapon will be used in a crime of domestic vio-
screening questiort&: In cases where the chain of command is lence.
aware of information indicating that a soldier may be disquali-
fied, the commander should attempt to verify the facts by direct Several amendments to the Lautenberg Amendment have
inquiry and, if necessary, a records review. Finally, a sign been proposed to take into account the unique circumstances of
should be posted at the arms room reminding soldiers and armailitary service and the disproportionately harsh results that the
room personnel that it is illegal for a soldier convicted of a mis- law can impose on service members. The President recently
demeanor of domestic violence to draw a weapon or ammuni-vetoed a proposal which would have limited the law to prospec-
tion. tive application®* As of the writing of this note, a bill which
would exempt the military from firearms prohibitions applica-

99. This obligation is rooted in the nature of command authority, the commander’s role in the military justice systempamdifstoned officer’s oath of office.
See generally).S. D=F' T oF ARMY, Rec. 600-20, &My Commanp Poticy, paras. 2-1b and 4-1 (30 Mar. 1988) (discussing the duties and responsibilities of commanders
generally).
100. The form could include language such as:
A. ltis against the law for any soldier who has been convicted of a misdemeanor crime of domestic violence to possessraameaynai-
tion. The maximum penalty for violating this law is a fine of up to $250,000 and imprisonment of up to ten years. A misdeimeaof
domestic violence is a federal or state law misdemeanor which involves physical force or threatened use of a weapon lgynoeratiami
against another. If you have any questions concerning the definition of a “misdemeanor crime of domestic violence” amrantiatheer
prior to signing this form. (initial).
B. By signing this form, | certify that | have never been convicted of a misdemeanor crime of domestic violence. itial).  (in

C. l'am not currently under a court order to refrain from contact with any person based upon a previous act or threed o ¥iweperson.
(initial).

D. 1 will notify my commander if | am convicted of a misdemeanor crime of domestic violence in any court after signimgthis fo
(initial).

101. SeeUCMJ art. 107 (West Supp. 1996).

102. See, e.gBruce T. Smithpisarming the Soldiefep. Law., May 1997, at 16.

103. Readiness to deploy to hostile environments is an inherent requirement in all specialties. Soldiers who are peisqaaéfidlg tb perform essential duties
may be subject to discharge under U.8' Dor ArRmy, REG. 635-200, BRSONNEL SEPARATIONS  EnLISTED PERSONNEL, para. 5-3 (17 Oct. 1990).

28 AUGUST 1997 THE ARMY LAWYER « DA PAM 27-50-297



ble by reason of a misdemeanor domestic violence convictionsoldiers may be able to have their disqualification remé¥ed.
is gathering support in the House of Representatves. Commanders should direct their disqualified soldiers to the
Legal Assistance office for help in seeking to have their dis-

Until modified, the Lautenberg Amendment remains the qualification removed. Concerns regarding the implementation

law. Judge advocates should advise commanders to take reaf interim measures should be raised through command and

sonable steps to protect their soldiers and to comply with thelegal channels. Major Einwechter and Captain Christiansen.

law. Since the statute authorizes the Secretary of the Treasury

to grant individual exceptions on a case-by-case basis, some

104. On 13 May 1997, Congressman Barr proposed an amendment that would make “firearms prohibitions applicable by reasstiof/@bmce misdemeanor
conviction” not applicable if the conviction was obtained prior to 30 September 1996.08d.3Rec. H2590-04, *H2591 (1997). The proposal amended the Sup-
plemental Appropriations, FY97, H.R. 1469, 105th Cong. (1997). H.R. 1469 was vetoed by President Clinton on 9 June C808@. Re¢3D586-02 (1997).

105. On 9 January 1997, Congressman Stupak proposed an amendment that would “provide that the firearms prohibitionsyagesablf a domestic violence
misdemeanor do not apply” to the military. 14&G. Rec. D183-01, *H153 (1997). As of 5 May 1997, the proposal, H.R. 445, 105th Cong. (1997), was still pending
in the House of Representatives. 143€ Rec. H2168-03 (1997).

106. 18 U.S.C.A. § 925(c) (West Supp. 1997).

AUGUST 1997 THE ARMY LAWYER « DA-PAM 27-50-297 29



