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Lore of the Corps

Our Regimental Cannons

Fred L. Borch
Regimental Historian and Archivist

Every visitor to the Legal Center and School (LCS)
must walk past two bronze cannons “guarding” the entrance
to the building. These naval weapons have been “members”
of our Regiment for more than fifty years, and what follows
is a brief historical note on the two cannons and how they
came to join our Corps in Charlottesville.

The cannons were officially presented to The Judge
Advocate General’s School (TJAGSA) by Rear Admiral
Chester C. Ward,' the Judge Advocate General of the Navy,
in a ceremony on 21 February 1957. Colonel Nathaniel B.
Rieger, then serving as Commandant of TJAGSA, accepted
the cannons on behalf of the Corps.

The cannon on the left as one faces the building is an
English-made weapon. It is a four-pounder with a 3.12 inch
bore. It was captured from the Royal Navy during the War
of 1812 and taken to Norfolk, Virginia. At the outbreak of
the Civil War, the cannon was moved from Norfolk to the

' Born in Washington, D.C., in 1907, Rear Admiral Chester C. Ward
became a naval aviation cadet in 1927, and after receiving his wings the
following year, served in a variety of naval aviation assignments until
leaving active duty in 1930. He subsequently graduated from The George
Washington University Law School in 1935, and then remained on the
faculty, first as an instructor and then as an Assistant Professor of Law.
Admiral Ward was still teaching law when he returned to active duty in
1941. During World War II, he performed Navy legal duties in a variety of
assignments, including Chief, General Law Division. In that position, then
Captain Ward was responsible for all admiralty, taxation, international law,
legal assistance, and claims matters for the Navy. Admiral Ward remained
on active duty after the war ended, and during the Korean War, served as
the top legal officer on the staff of the Commander in Chief, Pacific, and
Commander in Chief, U.S. Pacific Fleet. Admiral Ward took the oath as the
Judge Advocate General of the Navy in August 1956. He retired four years
later, at the age of fifty-two. THE JAG JOURNAL, Sept.—Oct. 1956, at 3—4.

U.S. Naval Gun Factory, Washington, D.C., so that it would
not fall into Confederate hands.

Rear Admiral Chester C. Ward

The cannon on the right as one faces the building is a
French bronze gun with a 3.5 inch bore. The name and date,
“Frerejean Freres Lyon, 1795,” indicate that it was cast by a
foundry in Lyon, France, after the Revolution of 1789—
which makes sense, given the inscription “Libertie Egalité”
stamped near the muzzle of the piece. It is not known how
this gun came into the U.S. Navy’s possession, but it is
stamped “Trophy No. 27.”

According to an undated memo in the Regimental
Archives, “the cannons are symbolic, first of the traditions of
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the Armed Forces which strongly influence the role of the
military lawyer, and second of the close coordination
between the Armed Forces in the operation of The Judge
Advocate General’s School.”® It seems reasonable to
conclude that this language was the justification for the
Navy’s gift of the cannons to our Regiment.

Only a few hours after the ceremony in 1957, the
English cannon was “abducted” by persons unknown. It was
discovered three days later on an Albemarle County estate.’
After returning to Army control at Hancock House on the
main grounds of the University of Virginia (UVA), this
cannon—and its French counterpart—were firmly anchored
on concrete pillars. But not firmly enough: during the

Vietnam War in the early 1970s, both cannons were stolen.
They were returned a few days later. While the identity of
those individuals who took or returned the cannon was never
discovered, members of the TJAGSA staff and faculty
assumed the culprits were UVA students opposed to U.S.
involvement in the war in Southeast Asia.

When TJAGSA moved to its present location on North
Grounds in the mid-1970s, the cannons were transported as
well—and remain on guard outside the LCS to this day.

More historical information can be found at

The Judge Advocate General’s Corps
Regimental History Website

Dedicated to the brave men and women who have served our Corps with honor, dedication, and distinction.

https://www jagcnet.army.mil/8525736A005SBE1BE

2 THE JUDGE ADVOCATE GENERAL’S SCHOOL, HISTORICAL NOTE ON
CANNONS (n.d.).

 THE JUDGE ADVOCATE GENERAL’S SCHOOL, THE JUDGE ADVOCATE
GENERAL’S SCHOOL, 1951-1961, at 26 (1961).
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Inherently Governmental Functions: A Bright Line Rule Obscured by the Fog of War

Major Jess B. Roberts’

“The ‘fog of war’ still requires a direct line of sight on contractors.”"

I. Introduction

The concept of “inherently governmental functions”
distinguishes actions that a civilian contractor can take on
behalf of the U.S. government from actions that are so
important that they must be performed directly by the
government. A judge advocate should have a firm grasp of
what is and what is not an inherently governmental function.
Recent headlines in some of America’s leading newspapers
hint at some of the delicate legal issues judge advocates
might find themselves grappling with in the realm of
contracting. For example, according to the Washington
Post, “the U.S. military is relying on private contractors to
provide and operate PC-12 spy planes in the search for
Kony, the fugitive leader of the Lord’s Resistance Army, a
group known for mutilating victims, committing mass rape,
and enslaving children as soldiers.” If your command asks
you to render a legal opinion regarding the propriety of such
an action, what law governs? Where do you look? Can the
government contract for such things? Your commander will
have to sign a Request for Services Contract Approval
Form® indicating that the requested contracted service is not
an inherently governmental function according to the Army
Federal Acquisition Regulation Supplement.*

" Judge Advocate, U.S. Army. Presently assigned as Chief, Criminal Law,
Office of the Staff Judge Advocate, Fort Benning, Georgia. This article was
submitted in partial completion of the Master of Laws requirements of the
61st Judge Advocate Officer Graduate Course.

' STAFF, SUBCOMM. ON NAT’L SEC. & FOREIGN AFFAIRS, COMM. ON
OVERSIGHT & GOV’T REFORM, U.S. HOUSE OF REPRESENTATIVES,
WARLORD INC.: EXTORTION AND CORRUPTION ALONG THE U.S. SUPPLY
CHAIN IN AFGHANISTAN intro. (2010) (quoting Rep. John F. Tierney,
Chair).

% Craig Whitlock, U.S. Expands Secret Intelligence Operations in Africa,
WASH. PoOST, June 13, 2012, http://www.washingtonpost.com/world/
national-security/us-expands-secret-intelligence-operations-in-africa/2012/
06/13/gJQAHyvAbV_story.html?wprss=rss_politics.

* U.S. Dep’t of Army, Request for Services Contract Approval (SCA) Form
(10 Aug. 2012) [hereinafter ~SCA  Form], available at
http://www.asamra.army.mil/scra/documents/ServicesContractApprovalFor
m.pdf. For easy reference, the form is also found at the Appendix (Request
for SCA Form).

4 U.S. DEP’T OF ARMY, ARMY FEDERAL ACQUISITION REG. SUPP. pt.
5107.503(e) (Apr. 1, 2010, revision #25) [hereinafter AFARS].

Requiring officials must provide the contracting officer
with a copy of the “Request for Services Contract
Approval” form signed by an appropriate General
Officer or Accountable member of the Senior Executive
Service. Contracting officers shall not complete or sign
the service contract approval form and shall not initiate
any contract for service, or exercise an option, without

This article identifies the tools needed to determine
whether a contracting request falls into the category of an
inherently governmental function. Part II gives a historical
background, discussing the issues surrounding the definition
of inherently governmental functions. Part III examines the
history of contractors on the battlefield and the evolving
definition of inherently governmental functions. Part IV
summarizes the current state of the law and discusses the
recent changes to the definition. Finally, Part V of the
article applies the law to a fictional operational law scenario.
Knowing how to identify inherently governmental functions
in daily practice benefits the command in both operational
and garrison environments.

II. Background

In the past, there have been questions regarding the
definition of inherently governmental functions, such as how
inherently government functions are identified. A recent
Office of Federal Procurement Policy (OFPP) policy letter’
attempts to settle the debate. The letter is applicable to all
executive agencies, to include the Department of Defense.’
According to the policy letter, the final definition of what
constitutes an inherently governmental function is built
around the well-established statutory definition in the
Federal Activities Inventory Reform Act (FAIR Act), Public

an approved certification. The approval and completed
worksheets shall be included in the official contract file.
The accountable General Officer or Senior Executive
may delegate certification authority for requirements
valued less than $100,000 in accordance with
Command policy. Contracting officers shall document
the contract file with a copy of the Command policy
before accepting a service contract approval that is
signed below the General Officer/Senior Executive
level.

Id.

* Office of Fed. Procurement Policy, Office of Mgmt. & Budget, Policy
Letter 11-01, Performance of Inherently Governmental and Critical
Functions, 76 Fed. Reg. 56,227 (Sept. 12, 2011) [hereinafter OFPP 11-01].

¢ Office of Fed. Procurement Policy, Office of Mgmt. & Budget, Technical
Correction to Policy Letter 11-01, Performance of Inherently Governmental
and Critical Functions, 76 Fed. Reg. 7609-01 (Feb.13, 2012) (“The Office
of Federal Procurement Policy (OFPP) in the Office of Management and
Budget (OMB) is making a correction to the Final Policy Letter
‘Performance of Inherently Governmental and Critical Functions’. . . to
clarify that the Policy Letter applies to both Civilian and Defense Executive
Branch Departments and Agencies. The original publication of the policy
letter was inadvertently addressed only to the Heads of the Civilian
Executive Departments and Agencies.”) (citation omitted).
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Law 105-270.7 The FAIR Act defines an activity as
inherently governmental when it is so “intimately related to
the public interest as to mandate performance by Federal
employees.” While this language is simple, applying it to
real world situations in the operational environment is
complex. One critic has sarcastically commented that trying
to define what is inherently governmental is like “trying to
nail Jell-O to the wall, only nailing Jell-O is easier.” While
the issues seem daunting, a review of the history of warfare
suggests that contractors and the complex issues they bring
are no strangers to the fields of battle. Contemplating the
role of the contractor in the past helps to inform our analysis
of current and future problems related to contracting in a
contingency environment.

III. Contractors on the Battlefield Throughout History

Today, the conflict in Afghanistan is a “war where
traditional military jobs, from mess hall cooks to base guards
and convoy drivers, have increasingly been shifted to the
private sector. Many American generals and diplomats have
private contractors for their personal bodyguards.”'® As one
commentator stated, “contractors are fully integrated into
U.S. national security and other government functions. To
paraphrase a popular commercial about the American
Express credit card, the United States cannot go to war
without them.”"!

Contemporary society holds mixed views regarding the
propriety of engaging in the act of warfare with the
assistance of contractors. This is a debate that reaches back
centuries. “Hiring outsiders to fight your battles is as old as
war itself. Nearly every past empire, from the ancient
Egyptian to the Victorian British, contracted foreign troops
in some form or another.”’* In today’s lexicon, the term
mercenary is often met with disdain. However, in the past

7 Federal Activities Inventory Reform Act of 1998, Pub. L. No. 105-270,
112 Stat. 2382 (1998); see 31 U.S.C.A. § 501 editor’s note (West 2012).

8 OFPP Letter 11-01, supra note 5.

° David Isenberg, To Be, or Not to Be, Inherent: That Is the Question,
HUFFINGTON POST (Apr. 15, 2010), http://www.huffingtonpost.com/david-
isenberg/to-be-or-not-to-be-inhere b_539933.html.

' Rod Nordland, Risks of Afghan War Shifts from Soldiers to Contractors,
N.Y. TiMES, Feb. 11, 2012, http://www.nytimes.com/2012/02/12/world/
asia/afghan-war-risks-are-shifting-to-contractors.html? r=0.

""" David Isenberg, Security Contractors and U.S. Defense: Lessons
Learned from Iraqg and Afghanistan, CATO INST., http://www.cato.org/
publications/commentary/security-contractors-us-defense-lessons-learned-
iraq-afghanistan (last visited Apr. 2, 2013). This article appeared in World
Politics Review on June 14, 2011. Id.

2 PETER WARREN SINGER, CORPORATE WARRIORS, THE RISE OF THE
PRIVATIZED MILITARY INDUSTRY 19 (2003).

that was not always the case. Many nations relied almost
exclusively on mercenaries to achieve military objectives.

“Our general assumption of warfare is that it is engaged
by public militaries, fighting for the common cause. This is
an idealization. Throughout history, the participants in war
were often for-profit private entities loyal to no one
government.”"® Even the Pharaoh of ancient Egypt used
mercenaries. “The battle of Kadesh (1294 B.C.E.) is the
first great battle in history of which we have any detailed
account. In this fight, where the Egyptians fought the
Hittites, the army of Pharaoh Ramses II included units of
hired Numidians.”"* Likewise, the Greeks,'> Macedonians,'®
and Carthaginians'’ all utilized mercenaries. One of the
greatest empires in history, Rome, also employed
mercenaries in their quest for an expanded empire.
“Although early Rome was distinguished by its citizen army,
it too was highly reliant on mercenaries. Even during the
Republic period, it relied on hired units to fill such
specialties as archers and cavalry.”"®

After the fall of Rome, the Dark Ages set in and with it,
the continued need for outsiders to assist in the dirty
business of war. “Western Europe sank into the Dark Ages
and any semblance of a money-based economy faltered. In a
world with little or no governance capabilities, feudalism,
the system of layered obligations of military service, became
the mechanism by which armies were created.””” During
this period, tenants were required to perform military service
for landlords.

The thirteenth century provides excellent examples of
contracting for military services. The rise of contracting
coincided with a rise in prosperity, especially in Italy.
“Particularly important was the growth of banking. Trading
companies emerged in this period, and several Italian towns

13 |d
" Id. at 20.

' 1d. at 20-21 (“Although a few of the Greek city-states, such as Sparta,
relied on citizen armies, it was a general practice for ancient Greek armies
to build up their forces through the hire of outside specialists.”).

' 1d. at 21 (“The Macedonians honed their craft fighting on behalf of the
varied Greek city-states during the Peloponnesian War (431-404 B.C.E.).”).
7 Id. (“[Tlhe Carthaginian empire was almost entirely dependent on
mercenary troops and saw both the benefits and the costs. At the
conclusion of the First Punic War (264-241 B.C.E.), the hired army which
had not been paid and was threatened with disbandment, revolted, in what
was known as the Mercenary War. The rebels were only put down when
the Carthaginians were able to hire other mercenary units.”).

% d.

9 1d. at 22.
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even turned themselves over to private investors to run.””

During this time of change, the “condotta (contract) system
blossomed. This arrangement, by which military services
were contracted out to private units, initially was driven by
business guilds that saw it as reasonable and economical to
avoid mobilizing all of society and keep the most efficient
citizens (themselves) from the waste of warfare.””! During
this point in history, the concept of contracting begins to
resemble what contemporary society would today recognize
as contracting out state actions.

At the conclusion of the fourteenth century, private
soldiers replaced their feudal predecessors. “The way to
form an army now consisted of ‘commissioning’ (the term
still used today to denote the rise to an officer rank) a private
individual to raise troops, clothe them, equip them, train
them, and lead them.”” “The French Revolution and
ensuing Napoleonic wars (1789—-1815) signaled the end of
hired soldiers playing a serious role in warfare, at least for
the next two centuries.”” Skilled generals such as Napoleon
ushered in a new era in which the state became the primary
purveyor of warfare.

In our own nation’s history, mercenaries appeared on
the shores of America early on.  Britain employed
mercenaries during the American War for Independence.
“The British government did not have the troops to both
maintain its worldwide colonial obligations, including
holding down the ever simmering Ireland, and also defeat
the numerous American patriot forces.”* The troops came
from the German principalities and “29,875 hired German
troops crossed the Atlantic.”” However, the British did not
foresee the consequences of entering into contracts with the
German forces. “As history shows, the Hessian experience
did not turn out as their British employers anticipated.
Rather than intimidating the American rebels into
submission, news of the contracts signed with the German
states was one of the factors that fomented the Declaration
of Independence by the colonies.”

» Id. (citing PG.V. SCAMMELL, THE ENGLISH TRADING COMPANIES AND
THE SEA 5 (1982)).

1 SINGER, supra note 12, at 22 (citing PHILLIPPE CONTAMINE, WAR IN THE
MIDDLE AGES 158 (1984)).

22 1d. at 23, 29 (“[T]he ‘state’ is a fairly new emergence in the overall flow
of history. It was not until the seventeenth century that the use of official
armies, loyal to the nation as a whole and not to the specific rulers or houses
that led it, took hold in Europe.”).

> Id. at 31.

* 1d. at 33.

¥ 1d. at 32. (“Approximately two-thirds were from the Hesse-Kassel
[region], so the formations were called ‘Hessians’ by the Americans.”).

4.

The American forces also utilized paid military actors.
Of particular note, “Baron von Steuben’s military training at
Valley Forge is credited with turning the Continental Army
into a true fighting force.”” General Washington’s men
subsequently defeated Hessian forces in 1776 at Trenton and
Princeton.® Here we see how two contracts, one drafted by
the British Crown retaining the services of the Hessians and
one drafted by the Continental Army retaining the services
of Baron von Steuben, contributed to the outcome of the
Revolutionary War. Although it would be unthinkable today
to hire a European general to oversee the majority of training
prior to a major offensive, during the birth of the United
States, the concept of contracting out functions that would
be considered inherently governmental today were woven
into the fabric of our nation at an early stage.

History shows us that that a contract can do more than
retain the services of foot soldiers. Charter companies, also
known as joint stock companies, granted private contractors
vast powers. “[J]oint stock companies were licensed to have
monopoly power over all trade within a designated area,
typically land newly discovered by Europeans.”” Here, the
control of trade encompassed a myriad of inherently
governmental acts. For example, the Dutch East India
Company was given the right to trade in the Indian Ocean, a
right no other Dutch citizen outside the company possessed.
“While nominally under the control of their license back
home, abroad, the charter ventures quickly became forces
unto themselves.” The Dutch East India Company derived
great profit by building fortifications, coining money, and
deploying over “140 ships and 25,000 men permanently
under arms.” !

The “outsourcing of trade controls to private companies
had unintended consequences, particularly as the firms often
engaged in activities that were contrary to their home
government’s national interest.”””* For example, when the
English East India Company entered the Indian Ocean, it
sided with the Mogul emperor against Portugal and

27 1d. (citing ANTHONY MOCKLER, THE NEW MERCENARIES 127 (1985))
(“The war also saw the Americans commission over 800 privateers.”).

2 SINGER, supra note 12, at 33 (“Even in the face of hostilities, it is
interesting to note that many of the German Soldiers found America as a
place they could call home. ‘Hessian troops found that life in America
compared quite nicely to life in Germany and by the end of the war roughly
a third of the force deserted.’”).

¥ 1d. at 34.
3% 1d. Companies like the Dutch East India company made it their business
to monopolize “trade in spices such as nutmeg, cloves, cinnamon and

pepper, tea, and later, silk, Chinese porcelain, gold, and opium.” Id.

1 Id. at 34-35. The 25,000 men were comprised primarily of Japanese and
German mercenaries. |d.

2 1d. at 36.
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destroyed most of the Portuguese ships in the area, thereby
securing exclusive trade rights in that area.”> The problem
with this course of action was that the British Crown had
previously directed “[t]he company to avoid unprovoked
attacks on the Portuguese as [the monarch] needed their
alliance, but it chose the path of profits instead.”* The
company made the calculated decision to opt for profits over
the diplomatic mission of the monarch. This provides a
lesson for modern times regarding inherently governmental
functions: what is good for the bottom line of a company is
not always the best thing for the sovereign.

The concept of state sovereignty ruled supreme during
the twentieth century. The use of private soldiers on a large
scale was no longer acceptable; thus, the “international trade
in military services was marginalized and mostly pushed
underground.”  Independent ex-soldiers would “hire
themselves out on an informal basis, usually to rebel groups
operating in weak state zones such as Latin America, China,
and later Africa.”

As discussed, at various times in world history,
commanding and fielding soldiers was an inherently
governmental act that required soldiers be organic to the
sponsoring state. At other times in history, it was perfectly
acceptable to field a charter company, like the Dutch East
India Company, that took on all the functions of a country
through contract. During these time periods, such acts were
not deemed inherently governmental.

A review of select periods of military history illustrates
that “[a]t numerous times in history, governments did not
possess anything approaching a monopoly on force.”’
While that is not the case today, one should note that “the
lines between economics and warfare were never clear cut.
From a broad view, the state’s monopoly of both domestic
and international force was a historical anomaly. Thus, in
the future, we should not expect that organized violence
would only be located in the public realm.”® As one
contemplates a modern legal analysis regarding what is and
is not inherently governmental in nature today, it is useful to
reflect on the past to inform the decisions of the future.

33 1d. at 35.

* 1d. (“The Dutch approach was similar. They militarily eliminated

Portuguese and Spanish markets and also aimed at new areas, such as what
is now Indonesia. If local leaders refused to trade with them, they were
punished with bombardment and invasion.”).

¥ 1d. at 37.

6 1d.

7 1d. at 39.

* 1d. at 39.

It is important to keep that history in mind while
reviewing the government’s contemporary interpretation of
what constitutes inherently governmental functions. “Since
World War 1, one of the primary arenas for the
public/private debate and the definition of inherently
governmental functions has been federal contracting.” The
next section discusses contemporary views related to
inherently governmental functions and provides the current
definition of the concept.

IV. Modern Developments:
Functions

Inherently Governmental

What constitutes an inherently governmental function
affects numerous scenarios that involve everything from the
ability to contract certain aspects of minting our nation’s
currency, to the ability to contract command and control of
combat troops. This section deals only with federal
contracting and how the executive branch has dealt with the
issue. “Federal contracting has been at the center of a long
debate regarding what constitutes an inherently
governmental act. The emphasis on public or private entities
as the preferred source of goods or services has swung back
and forth over the years with the change of
administrations.”® While some administrations have done
little to define inherently governmental functions, most have
elected to shape the use of civilian contractors.*’ A brief
overview of modern presidential administrations illustrates
how the concept of inherently governmental functions and
the use of civilian contracts have evolved.

A. Presidential Administrations

In his effort to combat the Great Depression, President
Franklin D. Roosevelt expanded the role of the federal
government and moved functions from the private sector to
the government sector.

President Roosevelt essentially reversed
the relative use of civilian and military
contractors as compared to the 1920s.
Prior to World War II, the Roosevelt

3 JOHN R. LUCKEY ET AL., CONG. RESEARCH SERV., R40641, INHERENTLY
GOVERNMENTAL FUNCTIONS AND DEPARTMENT OF DEFENSE OPERATIONS:
BACKGROUND, ISSUES, AND OPTIONS FOR CONGRESS 4 (2009), available at
http://www.fas.org/sgp/crs/misc/R40641.pdf.

40 d.

4 Id. The Administration of President Harry S. Truman was “generally a
period of change and reorganization in the federal government’s
procurement of goods and services” with the addition of several statutes
that “greatly changed the federal procurement landscape, although they did
not directly address which functions the government must perform (i.e.,
what is inherently governmental).” Id.
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Administration placed renewed emphasis
on the government’s role and the benefits
of the government performing functions
for socioeconomic purposes even when
doing so brought it into competition with
the private sector (e.g., creation of the
Civilian Conservation Corps and the
Public Works Administration).**

In contrast, President Dwight D. Eisenhower was the
first president to state that the government should not
compete with private markets, noting that “[i]t is the stated
policy of the administration that the Federal government will
not start or carry on any commercial activity to provide a
service or product for its own use if such product or service
can be procured from private enterprise through ordinary
business channels.” This language eventually “entered the
vernacular as Office of Management and Budget’s (OMB’s)
Circular A-76 in 1966 during the Johnson Administration,”**
and since “has become the primary focal point for
discussions of what is an inherently governmental
function.”®  The administrations of President Ronald
Reagan and President George H.W. Bush made clear moves
toward minimizing the government’s role in private citizen’s
lives.

President Reagan’s administration battled Congress
when trying to implement smaller government.*® President
Bill Clinton “was arguably on both sides of the
public/private  debate, sponsoring plans, such as
comprehensive health care reform, that might have expanded
the public sector, as well as attempting to end ‘big
government’ with its ‘reinventing government’ initiative.”*’
The administration of President George W. Bush held a
narrow view of what was considered the appropriate role of
the public sector.  “Among other things, the Bush
Administration proposed amending OMB Circular A-76 so
that all functions were presumed commercial unless agencies
justified why they were inherently governmental.””™™ The
Bush Administration drew fire from some critics for

42 1d. (citing JAMES F. NAGLE, A HISTORY OF GOVERNMENT CONTRACTING
379-459 (2d ed. 1999)).

“1d. at 5.
44 |d
+d.
. is administration would propose or attempt to privatize particular

4 Id. (“This ad trat 1d prop ttempt to privatize particul
functions, such as depot maintenance. Congress would then respond with
an appropriations rider, prohibiting or conditioning the use of funds to
implement the privatization, or with a substantive law declaring a function

pl t the privatizat th bstantive law declaring a funct
inherently governmental, among other things.”).

7 1d.

*1d. at 6.

“improperly contract[ing] out acquisition, armed security,
and contract management functions, among others.”*

The administration of President Obama sought to
provide its own guidance regarding government contracting.
His “Memorandum for the Heads of Executive Departments
and Agencies™ addressed several initiatives related to
government contracting, one of which was to ensure that
functions considered to be inherently governmental were not
contracted out. Of particular note, the memorandum stated:

[TThe line between inherently
governmental activities that should not be
outsourced and commercial activities that
may be subject to private sector competition
has been blurred and inadequately defined.
As a result, contractors may be
performing  inherently = governmental
functions. Agencies and departments must
operate under clear rules prescribing when
outsourcing is and is not appropriate.’

Based on President Obama’s guidance, the Director of
the Office of Management and Budget directed the OFPP to
take action. On 30 March 2012, the OFPP issued a
memorandum entitled “Work Reserved for Performance by
Federal Government Employees.”  The memorandum
sought to clarify when governmental outsourcing of services
was appropriate consistent with section 321 of the Duncan
Hunter National Defense Authorization Act for Fiscal Year
2009.7 Section 321 required the OMB to create a single
definition for the term “inherently governmental function”
and address any deficiencies in the existing definition.”* The

1.
% Memorandum from Office of the Press Sec’y, The White House, to
Heads of Exec. Dep’ts & Agencies, subject: Government Contracting (Mar.
4, 2009) [hereinafter White House Government Contracting Memo],
available at http://www.whitehouse.gov/the press_office/Memorandum-for
-the-Heads-of-Executive-Departments-and-Agencies-Subject-Government.
Although not discussed in this article, there were other initiatives addressed
in the memorandum besides the one that dealt with inherently governmental
functions. Those initiatives included increased competition; the use of
fixed-price contracts; and ensuring that the acquisition workforce could
manage and oversee contracts. 1d.

.

52 Office of Fed. Procurement Policy, Office of Mgmt. & Budget, Policy
Letter 11-01, Work Reserved for Performance by Federal Employees, 76
Fed. Reg. 16,188-02 (Mar. 31, 2010) [hereinafter Proposed OFPP 11-01].

3 Duncan Hunter National Defense Authorization Act for Fiscal Year
2009, Pub. L. No. 110-417, 122 Stat. 4356 (2008).

5 1d. Though not discussed in this article in great detail, note that the act
also required that the OMB establish criteria to be used by agencies to
identify critical functions and positions that should only be performed by
federal employees and provide guidance to improve internal agency
management of functions that are inherently governmental or critical. Id.
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OFPP conducted an extensive review of current laws,
regulations, policies, and reports that addressed the
definition of inherently governmental functions.”
Additionally, comments were solicited from the public and a
public meeting was held regarding the definition of
inherently governmental functions. During the research
phase of the inquiry, the OFPP highlighted the fact that there
were three main sources providing definitions for the term
inherently governmental function. The “FAIR Act, FAR,
and Circular A-76 each make clear that the term ‘inherently
governmental function’ addresses functions that are so
intimately related to the public interest as to require
performance by federal government employees.”® While
the definitions were similar, the way the sources dealt with
the types of functions included in the definition were
different. For example, the “FAIR Act states that the term
includes activities that require the ‘exercise of discretion’ in
applying ‘Federal Government authority,” whereas the
Circular speaks in terms of the exercise of ‘substantial
discretion’ in applying ‘sovereign’ Federal government
authority.”’ This type of situation creates an environment
rife with ambiguity; when there is ambiguity in a world of
contracts measured by millions of dollars, there is a very real
potential for problems to arise. The OFPP stated that “[i]t is
unclear what the impact of this type of variation has been.
This notwithstanding, these variations can create confusion
and uncertainty.”®

The Obama Administration ultimately cut through the
confusion and uncertainty surrounding the definition of
inherently governmental functions by providing a final
definition. On 12 September 2012, the OFPP issued a policy
letter to “provide to Executive Departments and agencies
guidance on managing the performance of inherently
governmental and critical functions.”® The letter “clarified
what functions are inherently governmental and must always

> Proposed OFPP 11-01, supra note 52, at 16190. The review was
conducted with the assistance of an interagency team that included
representatives from the Chief Acquisition Officers Counsel and the Chief
Human Capital Officers Counsel. Id. The OFPP reviewed the definitions of
inherently governmental functions in the following sources: “Federal
Activities Inventory Reform Act (FAIR Act), Public Law 105-270, section
2383 of title 10 (which cites to definitions in the Federal Acquisition
Regulation (FAR)), the FAR, OMB Circular A-76, OFPP Policy Letter 92-
1, Inherently Governmental Functions (which was rescinded and superseded
by OMB Circular A-76 in 2003) and reports by the Government
Accountability Office (GAO).” Id.

6 1d.
7 1d.
58 |d
% OFPP 11-01, supra note 5 (“[The policy letter was] issued pursuant to
section 6(a) of the Office of Federal Procurement Policy Act, 41 U.S.C.
405(a), the President’s March 4, 2009, Memorandum on Government

Contracting, and section 321 of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009, Public Law 110-417.”).

be performed by Federal employees” and “provided a single
definition of inherently governmental function” built around
the well-established statutory definition in the FAIR Act.
The policy letter provides several means to determine
whether a function is inherently governmental:

1. Apply the clear language of the definition.

2. Compare the acts to those listed in Appendix A:
Policy Letter 11-01, Examples of Inherently Governmental
Functions.®'

3. Apply the two tests set forth in Policy Letter 11-01 to
determine whether an organization is dealing with an
inherently governmental function.

These methods are discussed below.

B. Means to Determine Whether a Function Is Inherently
Governmental

1. The Current Definition of Inherently Governmental
Functions

“Inherently governmental functions” are currently
defined in section 5 of the FAIR Act as functions that are so
“intimately related to the public interest as to require
performance by Federal Government employees.” The
letter explains that “[t]he definition provided by this policy
letter will replace existing definitions in regulation and
policy, including the Federal Acquisition Regulation (FAR).
The policy letter provides examples and tests to help
agencies identify inherently governmental functions.” The
OFPP received public comments from over 30,000
respondents in response to the proposed definition, list of
inherently governmental functions, and tests used to
determine whether one is dealing with an inherently
governmental function. Based on these comments and a
review of the existing law and regulation, the OFPP forged a
final product that appears to meet the needs of the
respondents.

% 1d. at 56227 (citation omitted).
' The list contains twenty-four historically and commonly accepted
examples of inherently governmental functions. S