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DEPARTMENT OF THE ARMY
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, DC 20310-2200

REPLY TO
ATTENTION OF

DAJA-PT 9 APR 1987

SUBJECT: 1987 JAGC Summer Intern Program

Staff Judge Advocates/OTJAG Field Operating Agencies/Division/
Office Chiefs/Regional and Senior Defense Counsel

1. One hundred law students have been selected to work this
summer as interns in our legal offices throughout CONUS and
Germany. For many of those interns this experience will be their
first contact with the military. I ask that you make every effort
to ease their transition from the classroom into our offices.

2. The Summer Intern Program is one of the Corps' most effective
recruiting tools. This year alone we have received applicatioms
for commissions from 26 of the 50 second-year student interns who
participated in last summer's program. As law school enrollment
and our applicant pool continue to decrease in numbers, this
program takes on increasing significance. Our interns act as
informal ambassadors for the Corps at their respective law
schools, providing their fellow students an insight into our
military legal practice. : N ‘

3. You have a pivotal role in ensuring the success of our

Summer Intern Program by developing assignments that will not

only challenge the intern professionally, but will make him or her
feel part of our JAGC family for the summer. Monitor the
performance and development of your intern. Ensure that your
student receives frequent feedback from his or her supervisor. An
after-action report is required from you at the conclusion of the
program. Should your intern apply for a JAGC commission, your
personal assessment of his/her job performance and potential as
~an officer will assist us in evaluating that intern's file.

4. I hope that this year's summer interhs will prove to be
enthusiastic workers and professional members of your office.
Please take this opportunity to showcase the best of what the Army

‘and the JAG Corps has to offer.

HUGH R. OVERHOLT =
Major General, USA |
The Judge Advocate General
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DEPARTMENT OF THE ARMY
OFFICE OF THE JUBGE ADVOCATE GENERAL
WASHINGTON. DC 20310-2200

NS
" REPLY TO
ATTENTION OF

DAJA-LTT | 15 March 1987

' SURJECT: Federal Tort Claims Act

1. Actions filed against the Amy under the Federal Tort Claims Act are
the dual responsibility of the U.S. Ammy Claims Service (USARCS) and
Litigation Division, Office of The Judge Advocate Gemeral. USARCS is
responsible for a tort claim fram initial filing until institution of

- .suit., Litigation Division assumes respon51b111ty once a clam enters
litigation. ‘ o

2. The investigation and processing of »E'I'C‘A claims is a team effort
involving field judge advocates, USARCS, and OTJAG. It is imperative,
however, that the Armmy speak with one voice when involved in discussions
with ‘outside agencies. This is particularly true regarding settlement.

While the open discussion of settlement within the Army claims/litigation —

| camwmunity is encouraged, coammunication of specific settlement offers to
thcse outside the Army is mppropr:.ate unless transntted by the
respons:Lble agency

3. During the a&mmstratlve phase of a FI\::A act.um, anly USARCS is
authorized to tender settlement offers on claims not fall:mg within the
ronetary jura.sdlctlon of a field claims office, that is, claims in which
the demand is for more than $15,000 ind.wn.dually or for all claims an.smg
frcm a single incident. : , S el L B

4. Once a case enters lJ.tJ.gatJ.on, LJ.tJ.gatJ.on Dlv:.smn is the en:clus:.ve
agent for representing the Ammy's settlement position to plaintiffs, the
U.S. Attorney, or the Department of Justice. That policy. appl_tes even when
a case in litigation has been delegated to a fleld a:Ef:Lce. . :

5. tuth the except:.on of those 1dent.1f1ed above all othets w1ll refrain
fram making either formal or informal settlement prmosa.ls without prior
approva.l of the appropriate authorlty

kFOR'I'!EJUDGEADV(I‘A’I'EGENE‘RAL

e Mw

BARRY P. S'IEﬁ'.NBERG ; _ JACK F. LANE, JR. U
Chlef thJ.gat:Lon D1v1s:|.cn el Cammander, USARCS
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"The Cohﬁdentiali_ty of Medical Quality Assurance Records

o :Majof' William A-;y_,‘.’i?‘,’.dmﬁ‘

Instructor, Administrative & Civil Law Division, TIAGSA

¥ Introduction
The Department of Defense (DOD) AuthofizatiQp,ACtﬁ

for fiscal year 1987 ! contains a provision that makgs -
ords created in a medical quality assurance (QA) program
confidential and precludes participants in quality assurance

activities from testifying about the records or abo t?@py of
the findings, recommendations, evaluations, opinions, -or ac-
tions taken by the QA activity.? The statutory privilege,
which allows disclosure of QA information only in certain
limited situations, is designed to improve the quality of

medical care by encouraging a thorough and candid medi-
cal peer review process. > This article will briefly discuss the

major provisions of the new law and how it will affect
Army’s QA program. CoTrmee

The Army Medical Corps’ Quality Assurance Program*

is intended to assure the highest quality of medical care and

treatment possible within the available resources. T
gram ‘encompasses patient care
credentialing, ¢ utilization review,” and risk mar g, !
The heart of the program is the process of peer review. Peer
review subjects the care and treatment rendered by a partic-
ular health care provider to the critical scrutiny of other
professionals. The goal is to learn from one’s own mistakes

and the mistakes of others, and to develop procedures and

_ processes that will minimize the chance of error. As doctors

1Natioi1al Defense Authorization Act fc;r Flscgl Xgé 19

3See S. Rep. No 331, 99th Cong., 2d Séss. 24546 (1986).
4 Dep’t of Army, Reg. No. 40-66, Medical ServigésﬁMgdiqgl Rex

°Id. para. 9-7. “Patient care assessment” is a
tient care as measured against written assessme

the delivery of health care, establish corrective measures, and monitor the
clude, in addition to the problem identification and c i pect:.
and adequacy as medico-legal documents; a review of ¢ spec

o

- medical care deli

0. 99-661, 100 Stat. —(1986). [hereinafter Authorization Act].
o specific provisions of the statute in this article will be made by citation to title 10 United States

and nurses, as well as other health care providers, improve
their individual skills and patch “gaps” in the system, the
result will be a continuing improvement in the quality of
= dell he particular facility. The end re-
sult, the highest possible quality of medical care, benefits all
the patients and potential patients serviced by the medical
treatment facility. .

'As you might imagine, a system such as this produces
many files, records, and other information that may be ex-
tremely critical of the care rendered in a particular case.®
Disclosing that information to a patient or a patient’s attor-
ney seriously hinders the defense of any malpractice claim.
To avoid disclosing damaging opinions and information
about a colleague’s practice of medicine, the participants in
the peer review process may be reluctant to scrutinize the
medical care as critically as is necessary to reach the lauda-
ble goal of the highest quality of care possible. Thus, the
risk of public disclosure dilutes the efficacy of the peer re-
view process and damages the public interest in quality
medical care. ' ~

Both courts and legislatures have recognized the reluc-
tance among medical professionals to critically review each
other’s work and have created various privileges to pre-

acr.> worh.e aad“adimissibi

clude the discover bility of information

‘and opinions developed in the peer review process. Prior to

TR A A5 CN e

and Quality Assurance Administration, ch. 9 (31 Jan. 1985) [hercinafter AR 40-66].
review of medical records and other hospital data sources designed to evalvate the quality of pa-
“¢riteria developed by the medical staff. The asséssment may be performed by committees on a
departmental basis or by committees formed according to certain tasks such as tisst i

e process is intended to identify problems or deficiencies in
As established by AR 40-66, patient care assessment will in-
46y, timeliness, completeness, clinical pertinence,
rred trauma, complication, or infection, readmis-

sion within 30 days, return to the operating room in the same admission, return for emergency care within 48 hours after emergericy or outpatient treatment;
and all death cases. Other aspects of patient care asséssment include surgical (tissue) review, anesthesia audit, autopsy review, blood utilization review, drug

use review, and a review of hospital support services and special units such as emergency rooms, outpatient clinics, and home care programs.

61d. para. 9~10. “Credentialing” involves the delineation of a given practitioner’s privileges to practice medicine or d
health care providers who are given the authority to make independent decisions 'to initiate or alter a course of medic
individual clinical privileges based upon their training, experience, and the equipment and support available at the medic:

istry at a particular facility. All
or dental treatment will be given

« | or dental facility. Residents, in-
terns, and_others in training programs are given categorical privileges depending upon their level within the training program. Once granted, individual
clinical privileges must be reviewed annually. AR 40-66 contains procedures to summarily limit, suspend, or revoke clinical privileges when the practition-
er’s conduct requires such action to protect the health or safety of patients, employees, or others in the facility. In less drastic circumstances, privileges may
be limited, suspended, or revoked after the practitioner has been given notice and ‘ar o T e

“an opportunity to be heard. \
71d. para. 9-8. “Utilization_ review” is resource management. The goal is cost containment. Factors such as the appropriateness of admission, services pro-

vided, length of stay, discharge planning and practice, and outpatient services are reviewed to assess the prudence with which the facility’s resources were =

utilized. Section 701 of the Authorization Act requires the Secretary to establish by regulation diagnosis related groups (DRGs) as the primary criteria for

allocating resources to military medical and dental facilities, DRGs have}l;eep“ used as a resource management tool and as the basis to determine payments

S

under health insurance programs in the civilian sector for some timef

I R ST

8 AR 40-66, para. 9-9. The risk management program is concerned primarily with accident and injury prevention and the reduction of financial loss to the
government after an untoward incident has occurred. Each medical facility is required to appoint a risk manager to direct the program. He or she will be an
Army Medical Department (AMEDD) officer in the rank of major or above or the civilian equivalent, where possible, The risk manager is responsible for
screening incidents that occur in the facility and determining whether they’ should be reviewed further for risk management purposes. The risk manager
serves as the primary point of contact within the medical facility for the claims judge advocate investigating potential and actual claims against the
government. ' : ' - : ' o
9 Merely because a thorough retrospective analysis reveals a “better” or “different” method of handling a particular case does not necessarily mean that the
physician deviated from the “standard of care” and committed malpractice. : i : B

10 5¢¢ S. Rep. No. 331, 99th Cong., 2d Sess. 245 (1986). : o R
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the passage of the DOD Authorization Act for fiscal year
1987, the protection from discovery of information generat-
ed by the Army’s QA program was open to question.
Attempts to protect the opinions and recommendations of
peer review committees from disclosure were based upon a
few federal cases as well as some state statutes. !!

The leading case in the federal sector on the confidentiali-
ty of peer review information is Bredice v. Doctor’s
Hospital. '* In Bredice, the plaintiff sought discovery of
minutes and reports of any board, committee, or staff mem-
ber of the defendant hospital concerning the death of
plaintifPs decedent. The defendant refused to produce the
information and the plaintiff moved the court to compel
discovery. The court denied discovery of the requested ma-
terial and found that the peer review function performed by
the committees and staff was essential to improving the
quality of medical care and treatment delivered. Further-
more, the court was convinced that ‘“[c]andid and
conscientious evaluation of clinical practices [was] a sine
qua non of adequate hospital care” and that the public had
an overwhelming interest in having the peer review process
carried on in confidence so that “the full flow of ideas and
advice can continue unimpeded.” ** The privilege from dis-
covery of peer review materials established by Bredice is not
absolute, however. The court noted that evidence of ex-
traordinary circumstances could overcome the public’s
interest and establish sufficient cause to justify disclosure. 4

Subsequent decisions have, more or less, followed Bredice
and one can safely say that authority does exist to support
the federal common law privilege for self-evaluative materi-
als.'s In applying the federal common law privilege, the
test normally used by the courts to determine if information
is subject to discovery entails balancing the public’s interest

in protecting the confidentiality of the peer review process

against the needs of the particular party seeking discovery.
If the need for truth outweighs the public’s interest in the
confidential nature of the relationship that produced the in-
formation, discovery is ordered. !¢ : :

This “balancing act” presents a problem for the judge ad- .

vocate called upon to advise a hospital commander
concerning the confidentiality of QA information. The
question the commander has is not whether there is a ‘privi-
lege, but whether particular documents reflecting the

recommendations and opinions of a particular peer review
activity will be protected from disclosure. To ensure that
the peer review process works and the incident at issue re-
ceives thorough and critical scrutiny, this question must be
answered before the documents are created. As with any ex-
ercise involving the weighing of the public’s interest against
the interest of an individual litigant, it is difficult to predict,
at the time the document or information is created, whether
a particular document will withstand a challenge to the
privilege. Thus, when the opinions and recommendations
are being developed, usually well in advance of litigation,
one cannot safely say that they will not be turned over to a
plaintiff a year or two down the road. The new statutory
privilege will remove some of this uncertainty.

Generally speaking, the new statute does four things. It
establishes the confidential and pnv1leged nature of QA in-
formation; it prohibits disclosure of the records and
testimony concerning the records except in certain specified
circumstances; it establishes penalties for unauthorized dis-
closure; and it provides immunity from civil liability for
anyone who, in good faith, part1c1pates in ot provides infor-
matlon to ‘a person of body engaged in creating or
reviewing medical quality assurance records. The legislative
history is quite sparse; however, the statute is sufficiently
detailed to allow some conclusions to be made concerning
its apphcatlon

QA Information Is Confidential and Privileged

The heart of the statute is the broad declaration that
“quality assurance records . . . are confidential and privi-
leged . . . {and] . . . may not be disclosed to any person or
entity, except as provided” by the specific exceptions within

- the statute. !’ Thus, the language of the statute not only

creates the privilege but also establishes the extent of the
privilege. The weighing of competing interests to determine
the discoverability of documents under the federal common
law privilege is no longer the test that determines the scope

_of the privilege. If the information in question falls within
_the definition of “quality assurance records” its releasability

is determined by the statute, not by a court’s notion of the
relative weight of various competing interests. Further-
more, apparently not satisfied with the protection from

1 Upder Fed. R. Evid. 501, the pr1v11ege ‘of 2 witness, person, govemment or other entity, is determined by the principles of the common law as they may
be interpreted by the federal courts in light of reason and experience. In civil cases, when state law provides the rule of decision, such as a diversity action,
Rule 501 directs that staté law provide the rule of privilege as well. Scott v. McDonald, 70 F.R.D. 568 (N.D. Ga. 1976). Cases brought against the United
States under the Federal Tort Claims Act, 28 U.S.C. §§ 1346(b), 267 1—2680 (1982) look to state law to determine the liability of the government. In this
instance, however, state law is adopted and becomes federal law for the purpose of Fed. R. Evid. 501 and the federal common law of privilege applies. See
Whitman v. United States, 108 F.R.D. 5, 6 (D.N.H. 1985) (federal common law applied in an FTCA case); Mewborn v. Heckler, 101 F.R.D. 691, 693
(D.D.C. 1984) (federal common law applied in an FTCA case); Perrignon v. Bergen Brunswig Corp., 77 F.R.D. 455, 459 (N.D. Cal. 1978) (“in non-diversity
jurisdiction civil cases, federal privilege law will generally apply”). In interpreting the principles of the common law “in light of reason and experience” as
required by Fed. R. Evid. 501, the federal courts will consider the state privilege rules and their underlying policies. The federal courts are not, however,
required to apply the state rule. Robinson v. Magovem, 83 FR. D. 79 (W. D Pa 1979)

1250 F.R.D. 249 (D.D.C. 1970), affd, 479 F.3d 920 (D.C. Cit. 1973).
B1d. at 250,
1414, at 251.

15 Whitman v. Umted States, 108 FR.D. 5 (D.N.H 1985); Mewborn v. Heck.ler, 101 F.R. D 691 (D.D. C 1984); Glllman v. Umted States, 53 FR.D. 316
(S.D.N.Y. 1971). See. generally Note, The Privilege of Self-Critical Analysis, 96 Harv. L. Rev. 1083 (1983); Comment, Civil Procedure: Self-Evaluative Re-
ports—A Qualified Privilege in Discovery?, 57 Minn., L. Rev. 807 (1973),

16 Memorial Hosp. for McHenry County v. Shadur, 664 F.2d 1058 (7th Cir. 1981); Schafer v. Parkview Memorial Hosp Inc., 593 F.Supp. 61 (N D. Ind.
1984).

1710 US.C. § 1102(a).
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disclosure afforded by exemption b(5) of the Freedom of In-
formation Act (FOIA),!® Congress expressly declared that

medical quality assurance records may not be disclosed
under FOIA. ?® '

At this point, it is probably safe to assume that much of
the future litigation under the statute will center around
whether the records or mformation at issue are “quality as-
surance records” within ,eamng of the statute. A
“medical quality assurance i rd” 1s defined as “the pro-
ceedings, records, minutes, and reports that e
quality assurance program activities.” * A * medlcal qualrty

assurance program” within the meanmg of the statute is

“any activity carried out . , . to as ‘the quality of medi-
cal care.”?! The statute speclﬁcally includes. within the
definition of quality assurance program any activity
designed to assess the quality of medical care carried out or
conducted by individuals, committees, or other review bod-
ies responsible for credentialing, infection control, patient
care assessment, medical records, health resources manage-
ment review, and identification and prevention of medlcal
or dental incidents and nsks 2

To fully apprecmte the breadth of the statute s coverage,
one need only compare the new federal law w1th some of
the state statutory schemes. As a general tule, the state
privileges are rather narrowly drawn and do not extend to
all quality assurance information and activities. The federal

law, on the other hand, is quite comprehensive and encom-
passes all aspects of the Army’s current Quality Assuran,-‘

Program.

While vu'tually al] statutes offer some degree of protec-
tion to the opinions and recommendations of a peer review
committee, the actions taken after the peer review process is
completed are not always afforded confidentiality. The Illi-
nois statute is a good example.?* In Gleason v. St. Elizabeth
Medical Center,? the plamtiﬁ' alleged that the defendant
hospital was negligent in allowing her physician operating
privileges. To press her claim agamst the hospital, the
plaintiff sought to discover what action the hospital took af-
ter information concerning the doctor’s past ‘medical
practice came to light through depositions taken in several
malpractice cases. In interpreting the Illinois statute, the
court found that the peer review process was pnvxleged but

that any action taken as a result of the process was outside
the protection of the statute. More recently, the Illinois Su-
preme Court ‘agreed with the Gleason analysis in upholding
a_civil contempt citation against a ‘hospital that refused to
answer interrogatories concerning the action it had taken to
limit or suspend a physician’s privileges. ?

The federal statute, on the other hand, protects not only
the “‘proceedings, records, minutes, and reports” ¢ of a
quality assurance ptogram, but also precludes any individu-

“al who reviews or creates QA records or who participates in

a'proceeding that reviews or creates the records, from testi-
fying “‘with respect to any ﬁndlng, ‘fecommendation,
evaluation, opinion, or action taken by such person or

body.”?" The presence of the “action taken” language in

the federal statute makes a compellmg ‘argument that the
mantle of confidentiality created by Congress covers the
correctlve action as well as the peer review process itself.

Some state courts rpreted their statutes as only
protecting quality assura 'c'tmties when performed by
regularly constituted committees of the hospltal whose duty
it is to review and evaluate the quality of care in question. 28
Under this view, protected QA activities are rather limited
and formalized. Unless the documents, records, or informa-
tion were either created by a formal committee or done at
the specific request or direction of a committee, the pnv1-
lege does not attach.?® In enacting ‘the federal statue,

'Congress apparently recognized the shorts1ghtedness of this

approach and extended confidentiality to QA “activities,”
not just QA committees. The statute specifically envisions
QA “activities being carried out by individuals apart from a
committee arrangement.?® This should allow the Surgeon
General and hosp1ta1 commanders some ﬂexiblhty in ac-
complishing peer review. For example, a medical facility
may only have one or two specialists in a particular disci-
pline. In order to assess the quality of their care, a
consultant from another facility can be called upon to re-
view their cases. The fact that the consultant is an
individual and not a “committee” of the facility involved
will not remove the documents, information, and opm1ons
from the protection of the statute.

A document that can be extremely useful to a plaintiff,
and one that may initiate the peer review process, is the

185 U.S.C. § 552 (1982). Exemption b(S) allows an agency to wnthhold ‘documents requested under FOIA that would not ordman]y be available to a party
in litigation with the agency. See, e.g., United States v. Weber Aircraft Co., 465 U8 792 (1984).

1910 U.S.C. § 1102(f). This provision invokes exemption b(3) of FOIA which exempts from mandatory disclosure records that are spec1ﬁcally exempted

from release by statute. S U.S.C. § 552(b)(3) (1982).
0 p4. §1102G)(2)

2114, § 1102G)(1).

24,

23711 Ann. Stat. ch. 110, paras. 8-2101; 8-2102; 8-2105 (Smith-Hurd 1984).

24135 111 App. 3d 92, 481 N.E.2d 780 (1985).

law).

2610 U.S.C. § 1102(G)(2).

7 1d. § 1102(b)(2) (emphasis added).

28 Coburn v. Seda, 101 Wash. 2d 270, 677 P.2d 173 (1984) (en banc).

25 Richter v. Diamond, 108 111 2d 265, 483 N.E.2d 1256 (1985); accord Anderson v. Breda, 103 ‘Wash. 2d 901, 700 P. 2d 737 (1985) (applymg Waslungton

‘29 See, e.g., Jordan v. Court of Appeals, 701 S.W.2d 644 (Tex. 1985) (protected documents are those prepared by or at the direction of a committee for

committee purposes).
010 US.C. § 1102G)1)

31 See Gutierrez v. United States, No. EP-83~CA—-116 (W.D. Tex. Discovery Order Apr. 11, 1984) (report prepared by Surgeon Genera.l's consultant con-
ta.lmng review of Army doctor’s medical practice not protected under either Texas statute or federal common law privilege because the consultant was not a
“committee’). .
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hospital incident report. Designed to bring an unusual oc-
currence or incident to the immediate attention of
supervisory persotinel, these reports are usually prepared by

. the nursing staff and forwarded through channels to the

person résponsible for taking corrective action. Because
they are not prepared by ‘“‘committees” they may fall
outside the protection of a narrowly drawn statute, Most
cases dealing with the discoverability of incident reports re-

+ solve the issue on either the attorney-client privilege or the

work-product doctrine. The short-comings of both of
these theories are illustrated by the decision in St Louis
Little Rock Hospital v. Gaertner. ** The underlying case was
a medical malpractice action for the wrongful death of an
alcoholic and chemically dependent patient who committed
suicide by drinking a bottle of toilet bowl cleanser that was
left in her hospital room. In support of their claims, plain-
tiffs sought to discover the hospital incident report prepared
by a nurse as required by the hospital’s safety manual. The
hospital objected to the requested discovery and asserted
both the work-product doctrine and the attorney-client
privilege. The court found that the work-product doctrine
was not available because the incident report was prepared
as part of the hospltal’s program to prevent future incidents
and losses and not in anticipation of litigation. The attor-
ney-client privilege did not protect the document from
discovery because the court found that the form was not
prepared for the purpose of seeking professional legal ad-
vice, but was created in the ordinary course of business as a

. means of accident prevention.

Under the Army QA program, whenever an “incident’
occurs a report of unusual occurrence® must be prepared
and forwarded to the head of the department within twen-
ty-four hours of the incident and should reach the risk
manager within forty-eight hours. Depending upon the na-
ture of the incident, the claims judge advocate may or may
not receive the report. Neither the attorney-client privilege
nor the work product doctrine offers much hope of protect-
ing the report from discovery. Because it is prepared at the
time the incident is first discovered and well before any
claim has been asserted, the report is not prepared “in an-
ticipation of litigation or for trial” and does not qualify for
work-product protection. 3

To be protected under the attorney-client privilege, the
document must be prepared for the purpose of obtaining le-
gal advice. The DA Form 4106, however, is routed through

non-lawyer supervisors before it gets to an attorney and, in
fact, may never be seen by an attorney at all. Under these
circumstances, a court could easily find that the primary
purpose for preparing the document was future accident
prevention and not to obtain legal advice.?” Absent this
crucial element, the attorney-client privilege will not pro-
tect these reports from discovery.

The uncertainty surrounding the privileged status of the
incident report is eliminated by the federal statute. Under
the new law, a medical quality assurance program activity
specifically includes activities carried out to identify and
prevent medical or dental incidents and risks.*® The DA
Form 4106 serves just such a purpose and is a report “ema-
nating from a quality assurance program activity” within
the meaning of the statute.

Reports and documents prepared by infection control
committees have been discoverable under some state laws,
but are privileged under the DOD confidentiality statute, In
Davidson v. Light,  the court allowed discovery of a report
containing mixed factual and opinion information prepared
by a hospital infection control committee. In distinguishing
Bredice, the court said that the mixture of fact and opinion
in the report indicated that the document was prepared as
part of the patient’s ongoing medical care and was not a
retrospective review of treatment rendered in the past.

The same result was reached by the New Jersey Superior
Court in Young v. King, % an action alleging that plaintifPs
decedent died due to the defendant’s failure to properly di-
agnose and treat a staph infection. Plaintiff, as well as four
physician co-defendants, sought an order compelling the
hospital to produce records of the Medical Record and Au-
dit Committee, the Tissue Committee, the Medical Council,
and the Infection Control Committee. In construing the
New Jersey statute, the court found that the only commit-
tee that enjoyed an immunity from discovery was the
Utilization Review Committee. The hospital’s argument
that the statute “inferentially” protected all peer review
committees was rejected and discovery was ordered. Should
a similar case arise out of a DOD medical treatment facility
under the Federal Tort Claims Act, the statutory definition
of quality assurance program in the new federal statute,
which includes infection control committees, tissue commit-
tees, medical record review, and resources management
review, would apply and protect the information. 4

32 Compare Sierra Vista Hosp. v. Superior Court 248 Cal. App. 2d 359, 56 Cal. Rptr. 387 (Cal. Ct. App. 1967) (attorney-client privilege protected hospital
incident report) with Peters v. Gaggos, 72 Mich. App. 138, 249 N.W.2d 327 (1977) (work-product privilege applied to statements prepared by hospital’s

investigator).
3682 S.W.2d 146 (Mo. Ct. App. 1984),

3 An “incident” is “any unintended or unexpected result that arxses from human error or mechanical malfunction during patient care.” AR 40-66, para.

9-94.

3 Dep’t of Army, Form No. 4106, Report of Unusual Occurrence (June 1973) [hereinafter DA Form 4106].

36 See Fed. R. Civ. P. 26(b)(3) Even if 2 document qualifies for protection under the work-product doctrine, it can still be discovered if the party seekmg
discovery can establish “a substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substan-
tial equivalent of the materials by other means.” Id. '

37 The requirement to prepire a DA Form 4106 is part'of the Risk Management Program. According to the regulation, “Risk Management . . . is con-
cerned with accident and injury prevention and the lowering of financial losses after an incident has occurred; [ilt will identify problems or potential risk
circumstances that must be eliminated or reduced to prevent accident and injury.” AR 40-66, para. 9-9a.

®10 US.C. § 1102G)1).

3979 F.R.D. 137 (D. Colo. 1978).

40136 N.J. Super. 127, 344 A.2d 792 (1975).

10 US.C. § 1102G)(L).
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Another significant difference between the new federal
statute and the common law privilege and some state stat-
utes is that the federal privilege is not qualified. In

establishing the common law privilege, the Bredice court

created only a qualified privilege and held that evidence of
extraordmary circumstances would overcome the public’s
interest in confidential peer review.* The protection af-
forded peer review documents by several state statutes is
also qualified and discovery is allowed under certain
conditions. **

QA Information May Not Be Dlsclosed

The second major accomplishment of the statute is the

express prohibition against disclosure of the records ang the ‘

preclusron of testimony concerning the records or the
ings, recommendations, evaluvations, opmlons, or actions
taken by a QA activity by any person who reviews, creates,
or participates in any proceeding that reviews or creatés
QA records, except as specified in the statute itself. Signifi-
cantly, the statute does not just preclude a witness from
compulsory testimony; it precludes even voluntary testlmo-
ny. The statute prov1des that an 1nd1v1dual “may not be
permitted or requir
trative proceeding.””* This language ‘should “preclude
decisions like Whitman v. United States, > where the court
held that the voluntary disclosure of certain mformatlon
during a deposition waived the privilege. The Whitman
plalntlﬂ' alleged that negligent surgery by Air Force physi-
cians resulted in facial paralysis. During the pre-trial
deposition of one of the Air Force physicians, testimony
was elicited concerning the peer review commlttee meetmg
that reviewed the surgery in question. The doctor testified
that the meeting was held about two months after the sur-
gery, identified the individuals present, and d1sclosed that
an outside specialist reviewed the information developed by
the committee and concluded that he “didn’t think the job
was too good.”* The plaintiff requested productxon of the
record of the peer review committee and sought an order to
compel discovery when the government asserted the self-
evaluative privilege. The magistrate, relying on Bredice, de-

nied the motion to compel. The district court found that

the testimony of the doctor at h1s deposmon constituted
waiver of the privilege and ordered. the rece

The Supreme Court of California reached a 51m11ar result ,

in ruling that under California law, a member of a peer Te-
view committee may waive the confidentiality afforded peer
review activities and voluntarily reveal the substance of
peer review proceedings. The case, West Covina Hospital v.
Superior Court,*’ involved a malpractice action brought

42 Bredice v. Doctors Hospital 50 F.R.D. 249, 251 (D.D.C. 1970).

agamst a hosprtal for neghgently grantmg surgxcal pnw-
leges to ‘the plaintif’s surgeon and for retaining him on the
medlcal staff when they knew or should have known that
h ompetent The plaintiff intended to call as a wit-
n er of the hospital committee that evaluated the
surgeon’s application for operating privileges. The trial
court, over the objection of the hospital, ruled that the Cali-
fornia statute providing that a hospital committee member
may not be “required” to testify did not preclude the volun-
tary testimony of the committee member.* Upon the
hospital’s peititon for an order to compel the trial court to

reverse its ruling and exclude the testimony, the appellate

court found that allowing voluntary testimony would
“punch a judicially created and legislatively unintended
hole in the crucial shield of confidentiality provided to med-
ical staff committees in medical malpractice actions [and]
. would directly contravene the vital policy underlying
that immunity.” ¥ The California Supreme Court reversed.
The statute in question, the court found, clearly precluded
compulsory testimony but made no mention of voluntary
testimony. The court concluded that if the legislature in-
tended to prohibit voluntary testimony it would have done
so specifically. Responding to the underlying public policy
to encourage medical peer review by providing confidential-
ity, the court determined that by immunizing members of
hospital committees from compulsory process for their
committee work, it would be éasier to attract doctors to
serve on the committees, thereby fostering | peer review.

The new federal statute, unlike the Cahforma law and
the common law privilege, precludes any disclosure of QA
records except as provided by the statute.*® Records or in-
formation covered by the federal law can be disclosed only
if one of the exceptions specified in the statute applies. Even
if an adverse party in litigation obtains a copy of a QA
record, the statute still prohibits its use in the case. The
new law specifically provides that QA records may not be
“subiject to discovery or admitted_into_evidence”’_except as
provided by the statute. ! Thus, the concept of waiver that
appears In some state provisions and in the federal common
law rule has not been incorporated mto the federal statute.

The circumstances under which either the records may
be disclosed or a person may testify as to the records are
rather limited by the new law. The statute allows disclosure

““to federal or private agencies performing licensing or ac-

creditation functions regarding DOD facilities or
conducting required monitoring of DOD health care facili-
ties. 52 This will allow the Joint Commission on
Accreditation of Hospitals (JCAH) access to the QA files of

43D.C. Code Ann. § 32-505 (1981) (discovery allowed npon a showing of “extraordinary necessxty”) Me. Rev. Stat. Ann. tit. 32 § 3296 (1978) (dlscovery
allowed upon a showing of “good cause”); Neb. Rev. Stat. §§ 71-2046 to —2048 (1981) (discovery allowed for “good cause arising from extraordinary cjr-
cumstances”); Va. Code Ann. §§ 8.01-581.16 to —581.17 (1984) (discovery allowed for “good cause arising from extraordinary circumstances”).

4410 US.C. § 1102(b)(2) (emphasis added).

45108 F.R.D. 5 (D.N.H. 1985).

46 1d, at 8.

4741 Cal. 3d 846, 718 P.2d 119 226 Cal. Rptr. 132 (1986).
48 Cal. Evid. Code § 1157(b) (West Supp. 1987).

49 West Covina Hospital v. Superior Court, 165 Cal. App. 3d 794, 211 Cal. Rptr. 677, 678 (Cal. Ct, App. 1985).

010 US.C. § 1102(2) & (b).
311d.§ 1102(b)(1) (emphasis added).
2 1d. § 1102} 1)(A).
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DOD hospitals that are undergomg accreditation
inspection.

The statute also allows release of QA records to an ad-
ministrative or judicial proceeding brought by a current or
former DOD health care provider concerning the termina-
tion, limitation, or suspension of the health care provider’s
clinical privileges. ** Basic fairness dictates that the affected
practitioner have access to the information relied upon and
the rationale for a decision to curtail or terminate his or her
clinical pnvxleges

QA records may “also be dxsclosed to governmental
boards, agencles, or professional health care societies if
needed to perform licensing, credentlalmg, or monitoring of
the professional standards of any present or former member
or employee of DOD. % Slmdarly, dlsclosure is permitted
when the records or information are requésted by another
hospital or med1cal treatment facxhty and are needed to as-
sess the professwnal quahﬁcatmns of a current or former
DOD health care provider.* These types of disclosures are
consistent with the goal of providing quality health care.
Certainly, professional societies charged with the responsi-
blhty of certifying a particular physician as a spec:ahst” i
a given dlsclplme should have access to peer review infor-
mation concerning the physician’s practice. By the same
token, when a health care provider seeks staff privileges at a
hospital, the hospital should be allowed to make a decision
based upon all of the information available concerning the
applicant, including his or her track record at other facili-
ties. Indeed, the failure to make inquiry or consider such
information can give rise to liability on the part of the
health care facility. % \ .

The federal statute also allows disclosure to oﬁicers, em-
ployees, and contractors of DOD who have need for QA
information in the performance of their official duties.
Under this provision, claims officers, criminal investigators,
the Inspector ‘General, and others may gain access to QA
information in the performance of their official duties. Ac-
cess to QA information by criminal investigators is
controversial within the medical profession and opponents
of this particular use of QA information almost precluded
the draft legislation from ever leaving the Pentagon. In
view of the strong feelings about this issue, implementing
regulations promulgated by the Secretary of Defense could
establish procedures to review requests for information and
remove the access decision from the discretion of the indi-
vidual investigator. By placing the decision in the hands of

53 1d. § 1102(c)(1)(B).
541d. § 1102(c)(1)(C).
S1d. § 1102()(1)Y(D). -

S

a senior commander, both the needs of the medical profes-
sion and the needs of the criminal investigator could be
balanced in determining whether disclosure would serve the
best interests of the agency. %

Wlule DOD law enforcement personnel can gam access
to QA information based upon a need to know in the per-
formance of their official duties, civilian agencies charged
with enforcement of criminal or civil laws may obtain QA
records only if they are charged under “applicable law with
the protection of the public health or safety, [and] if 2 qual-
ified representative of . . . [the] agency makes a written
request that such record or testimony be provided for a
purpose authorized by law.” ¥ Similarly, disclosure may be
made in an administrative or judicial proceeding brought
by the civilian agency to protect the public health or safe-
ty. ® Disclosure under this exception may arise in"a state
prosecution for the unauthorized or unlicensed practice of
medicine or in an action to revoke a license to practlce
medicine issued by the state.

Once disclosure of pr1v11eged information occurs, the
protection of the statute is not lost. The records of the QA
act1v1ty or testimony given concerning the QA process re-
mains confidential and further disclosure may be made only
as speclﬁcally provided. 6 This prohlbmon against disclo-
sure is not limited to part1c1pants in the peer review
process, but extends to any “person or entity having posses-
sion of or access” to QA records or testlmony 62
Furthermore, the nature of the initial disclosure is irrele-
vant; the statute simply precludes disclosure “in any
manner or for any purpose except as provided in this sec-
tion.”  Thus, if information is “leaked” or madvertently
disclosed, the recipient of the unauthorized disclosure is
precluded from further disclosure.

Penalties for Unauthonzed Disclosure

To underscore the seriousness with which Congress views
the peer review function, the federal statute provides for
penalties for unauthorized disclosures of QA information. %
Penalties range from a $3,000 fine for a first offense of will-
ful disclosure of a QA record to a $20,000 fine for
subsequent violations. % The penalty provisions apply to

“[a]ny person” and will reach not only the government em-
ployee who makes an unauthorized disclosure, but will also
apply to recipients of authorized and unauthorized releases
who make further disclosure of the privileged information.

An important task in implementing the new law will be
to inform both medical and administrative persofinel of the

56 See, e.g., Johnson v. Misericordia Commumty Hospital, 301 N.W.2d 156 (Wls 1981)

5710 U.S.C. § 1102(c)(1)(E).

8 While this approach reintroduces a degree of uncertamty inherent in any “balancing act” (see supra test accompanying notes 15-16), at least the weighing
of the competing interests can be done by a senior military commander and not a civilian judge.

310 U.S.C. § 1102(c)(1)(F).
O Jd. § 1102(c)1)(G).

S1d, § 1102(e).

6214,

63 1d,

64 1d. § 1102(k).

614
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consequences of an unauthorized disclosure of QA mforma-f'
tion. Before a fine can be assessed for an unauthorized
disclosure, the statute requires a willful disclosure with

knowledge that the record is a QA record. The local judge
vocate s.

hould make certain that every one who may even
remotely come in contact with quality assurance informa-
tion is aware of its confidential nature and the penalties for
unauthorized disclosure. Lectures and b‘"rieﬁngs should be
conducted and consideration should be given to labeling all
QA documents as such. Included in any label should be a
warning that unauthorized disclosure carries 2 $3,000 fine.
Prominently marking QA documents in this manner will
not only establish the element of knowledge necessary to
impose a fine, but also will serve as an ever-present remind-
er of the consequences of improper disclosure. This should
foster an attitude of caution on the part of personnel
charged with the creation and maintenance of QA files, rec-

ords, and information. Perhaps this ounce of prevention

will be better than several pounds of cure. Of course, label-
ing documents as QA records will also require the Army
and the other services to make a conscious determination as
to what is and what'is not a QA record, an exercise that
will require a careful view of the entire QA program. If im-

I N ﬁoh‘Devehped Outside a QA Program

is not Protected

the emphasrs or privilege and confidentiality
obscure th obvrous, in enactmg the new law Congress spe-
cifically pointed out that “[nJothing in this section shall be
construed as limiting access to the information in a record
created and maintained outside a medical quality assurance
program-.~. . on the grounds that the information was

presented during meetings of a review body that are part of

a medical quality assurance program.” ® This means infor-
mation in the patient’s medical record is not protected by
the statute even though it may be presented to a peer re-
view body and become incorporated into a QA record.

We can expect the courts to extend a sympathetic ear to

k ‘requests for information developed apart from the estab-

lished QA program. In keeping with the principle that
privileges should be narrowly construed because they

" hinder the search for truth by preventing the discovery and

admission of relevant evidence, ® the courts will most likely
apply the statutory privilege only to information clearly de-
veloped as part of the agency’s announged QA program as

plementing drrectlves req_rre all QA records to be labeled

on that a non-labeled document is real X a QA record that
we just overlooked.
‘_‘—’——n———"

Civil Immunity for Participants in QA Activities

The fourth major component of the federal statute is the
grant of qualified immunity to participants in quality assur-
ance activities. The statute provides one who partlcrpates in
or provides information to a quality assurance act1v1ty im-
munity from civil 11ab1hty “if the participation or provision
of information was in good faith based on prevailing profes-
sional standards at the time the medical quality assurance
program activity took place.”% In view of other immuni-
ties available to military members and federal civilian
employees for actions taken within the course and scope of
their employment, this provrsron may not seem impor-
tant. & It does, however, serve to immunize individuals who
are not government employees, siich as patlents, “civilian
physicians, and others who might be asked to provide infor-
mation to a peer review actrvrty As logg as the mfo;:mangn,
was provides
rom liability for defamatlon and other civil actlons

0 1102(;)

set forth in its regulations. In other words, any doubts
about whether a particular document is a QA record will
most likely be resolved in favor of the party seeking disclo-

40-66.

sure. Investigations and information gathered under the
Sure. !

provisions of other regu]atrons, programs, or directives will
not be afforded the statutory privilege. For example, the re-
quirement to conduct an 1nvest1gat10n under Army
Regulation 15-67 “[w]henever here is substantial question
that death or serious bodily injury may have resulted from
substandard care or négligence” ! was imposed by the Sur-
geon General by electronic message. A court may not
consider it a
fact, the message specifies that it does not change
the “MTF commander’s respons1b1hty to take appropriate
actions under AR 40-66’ ‘when a serious incident occurs,
1mp1ymg that the mvestlgatlon is in addition to the require-
ments of the QA program and not a part of the program. 2
A court could easily determine that any investigation con-
ducted under this dlrectlve is “outside a medical quality
assurance program > and not entitled to the protectlon of
the statute.” In order to derive full benefit from the confi-
dentiality of QA records prov1ded by the new law, the
Surgeon General should give serious consideration to bring-
ing such 1nvest1gat10ns under the purvrew of the QA
prograrn A

€7 See, e.g., Chappell v. Wallace, 462 U.S. 296 (1983) (military commander immune from habrhty for constitutional torts brought by enllsted subordmates)
Bush v. Lucas, 462 U.S. 367 (1983) (federal civilian employees may not maintain constitutional tort for adverse personnel action against their superiors);
Butz v. Economou, 438 U.S. 486 (1978) (federal officials have qualified immunity from constitutional torts); Barr v. Matteo, 360 U.S. 564 (1959) (federal
officials have absolute 1mmumty from common law torts); see also Kwoun v. Southeast Missouri Professional Standards Review Org., No, 85~-2379 (8th Cir.
Feb. 4, 1987) (federal officials in  the US. _Department of Health and Human Services (HHS) with oversight responsibility for the Medicare program and the
private professional standards review orgamzatron under contract wrth HAS to mvestlgate facrhtles and physrclans suspected of Medrcare abuses enjoy abso-
lite immunity from constitutional torts).

810 US.C. § 1102(h).
% See United States v. Nixon, 418 U.S. 683 (1974).

" Dep’t of the Army, Reg. No. 15-6, Boards, Commissions, and Committees—Procedures for Investigating Officers and Boards of Oﬂicers, (24 Aug. 1977)
(C1, 15 June 1981).

"1 Dep’t of the Army Message 161200Z Oct 85, subject: Command Management and Reporting Requlrements of Serious Incidents Resulting From Poten-
tially Substandard Care, reprinted in Dep'’t of the Army Message 091715Z Jun 86, subject: Command Management and Reporting Requirements of Serious
Incidents Resulting From Potentially Substandard Care. -

e
710 US.C. § 1102(h).
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-. Conclusion

Congress has prov1ded mlhtary medicine with a compre-
hensive privilege for QA information to ensure that medical
peer review can be carried out with maximum confidentiali-
ty. The statute fills holes in the common law privilege
previously relied upon to protect QA information from dis-
closure and covers documents and information beyond the
scope of many states’ peer review privilege laws. To take
full advantage of the statute, the services should conduct a
detailed review of their entire QA operation and bring all

ancillary investigations and activities under the auspices of
the established QA program: Having provided the shield of
conﬁdentlahty, Congress will no doubt expect the military
to carry out medical quahty assurance programs thorough-
ly and aggresswely The candid peer review fostered by the
new law will improve the quality of medical care by identi-
fying and either training or eliminating the substandard
practitioner and by correcting systemic errors. The ball is
now in the doctor’s court.

Wltnesses. The Ultlmate Weapon

‘ Major Vaughan E. Taylor USAR ..
v Indmdual Mobzhzanon Augmentee, Criminal Law Dzvzszon, TJAGSA

Introductlon

Contested issues, whether occurring durmg the motlons,
findings, 'or sentencing stages of a court-martial, are ‘usually
won or lost based upon the witnesses ‘who testlfy for.each
side. Good advocates generally litigate only close issues be-
cause those that are clear are usually resolved out-of-court
through alternative disposition negotiations or pretrial

agreements. No case can be stronger than the witnesses
who support it, and no amount of skillful oratory can resur-
rect a case doomed by the weaknésses ‘of its witnesses. This
article is designed to help judge advocates prepare the de-
fense or prosecution of a court-martial by focusing on the
*most critical players in that drama. The case itself is usually
created by its facts and circumstances before the- attorney
‘ever hears of it. The trial lawyer then becomes its “produc-
er, director, and narrator.” One’s skills as a “narrator” are
shaped by innate ab111t1es, courses in’ advocaey, and trial ex-
perlences themselves Th1sv artlcle w111 ‘hone the tr1al
of the “actors” by presenting a methodology for ﬁndlng,
prepanng, and presenting these “stars” of the “pIay

‘The techniques discussed here are only gmdehnes and of
course, are not applicable to every situation. Like all
“rules,” they are subject to exception based on unusual cir-
cumstances or one’s unique style. Arguments of counsel are
not evidence, and physical or documentary evidence rarely
possesses the great power of persuasion that can be found
on the face, heard in the voice, and seen in the eyes of a tri-
al lawyer’s ultlmate weapon—the witness!

The Search for Wltnesses o

The first place to look for witnesses is in the case ﬁle 1t- “

self, which will list ‘and usually ‘include statements or
summaries of statements from the witnesses that the com-
mand and the investigative agency consider to be material.

' Model Code of Professional ResponsxblhtyCanon7 (1980) o

2 ABA Standards for Criminal Justice 1.1(c) (2d ed. 1980).

The best way to begm your search for other matenal wit-
nesses is by interviewing your ‘“client.” Although it is
obvious that a defense counsel’s client is the accused,! it is
helpful to realize that the trial counsel’s “client” is techni-’
cally the 1nterest of Justlce, which usua]ly equates with the
a command structure. Accuseds and victims are usually all
in immediate need of your professional help. All have mem-
ories that not only will fade with time, but also will do so
even more rapidly if they are left to feel that their cause is
unimportant because they are neglected. Witnesses can for-
get, withdraw, hide, be transferred, and even die with
alarming rapidity. Speed in reaehmg them and discovering
exactly what they have to say is critical. Time becomes even
more of the essence as the magnitude of the issues escalates
because, as the stakes get higher, details often become more
important. :

Article 46 of the Uniform Code of Military Justice?
guarantees to each side equal access to witnesses. The right
to have testimony of witnesses at either the trial on the
merits or the extenuation and mitigation portion of the
court-martial extends only to witnesses whose testimony is
material to an issue before the court.* There is no right to

*the personal attendance of even a material witness, howev-

er, if the testimony would be merely cumulative to that of
others -t trial. > Refusing to comply with a subpoena to ap-
pear as a witness before a court-martial is an offense that
may be prosecuted in United States district court or in a
court of original criminal jurisdiction; punishment may in-

_clude a $300 fine, imprisonment for not more than six

months, or both.¢ Of course, witnesses in the military can
simply be ordered to appear and testify before m111tary
tribunals anywhere. The accused’s nght to obtain a witness
is not absolute; however, if the witness is actually unavaila-
ble or not amenable to the court’s process,,other methods of
securing that testimony must be pursued, such as the taking

3 Umform Code of Military Justice art. 46, 10 U.S.C. § 846 (1982) [heéreinafter UCMI]
4United States v. Combs, 20 M.J. 441 (C.M.A. 1985); United States v. Courts, 9 M.J. 285 (C M.A. 1980).

5 United States v. Tangpuz, 5 M.J. 426 (C.M.A. 1978); Mil. R. Evid. 403.
S UCMLI art. 47; see United States v. Hinton, 21 M.J. 267 (C.M.A. 1986).

12 MAY 1987 THE ARMY LAWYER e DA PAM 27-50-173




of a deposition.” If a counsel delays in requesting a materi-
al witness for whatever reason, he or she assumes the risk
that in the interval that w1tness ,
testlfy at trial. 8 :

with each person mtervrewedw Of course, 1t 1s rarely posmble
to run down every lead in a case, but you should at least

ask each 1nterv1ewed wit
others could add 0 the
viewing him or her. Son_t imes you _,w111 be for any
witness who can make a material point for your side; other
times you have the luxury of being able to choose one of
several witnesses to make the point for you in the court-
room. In the former instance, you work with whomever
you can find, and in the latter you can pick the “actor” who

will best convey the events to your audience. In either case

the trial lawyer’s goal is the sarne——presentlng a credible
and effective w1tness o

Whether you are choosmg among “witnesses or groommg

only one witness, you should keep in mind that military
court members and judges are most impressed by witnesses
who are sincere, accurate, articulate, poised, unbiased, and
of unblemished backgrounds. Simply explaining those qual-
ities to the witness you have decided or are forced to use at
trial will work wonders toward causing him or her to ac-
quire the first four of these qualities. Another thing" that
helps is to explain to your witness the criticality of the role
he or she is to play in the presentation of your case. Wit-
nesses need to know that the side of the case for which they
are testrfymg cannot win if they ‘are viewed as incredible;
they need to realize that for the truth as they know it to
prevail, they must be viewed as bemg accurate. By the same
token, when attacking any witness, it'is critical to remem-

ber that he or she can be undone if he or she is shown to be

insincere, inaccurate, biased, or of a background Bfermshed
with actions affecting his or her credibility. In this regard,
when interviewing witnesses you eventually hope to dis-
credit on cross-examination, it is often helpful to find out
who else might be able to provide you with impeachment
information, Roommates, fnends, parents, lovers, and ex-
spouses are often orthy candidates for such an i
even if you only have time to do it te]ephomca .

~ The credibility of a witness may be attacked by any par-
ty, even the party calling the witness, ‘because you are often
forced to take material witnesses as they are, with no ability
to ‘substitute for them 9 When in 1evymg 1mportant wit-
nesses, you should ‘ensure that what they say to you can be
presented in court if they say somethmg different on the

stand. The best method for doing this is to have someone

with you, such as a paralegal, criminal 1nvest1gator, or oth-
er attorney. That person can take notes for you and, if
necessary, testify as to what the witness told you. This lux-
ury of manpower is not always available, so you may need

_what that wrtrress beheves
[ W a mter-,

to resort to other less desirable methods such as the use of
a tape recorder. If you use a tape recorder, you should tell
the w1t ess at the begmmng of the 1nterv1ew, and you

"roblem with ‘this techmque, however, is
that tape recorders cause 3 chilling effect in many people so
that you are not likely to learn as much if you use one. An-
other method is simply to take good notes, then have the
witness read them and sign them, preferably under oath.
Each of these ‘methods has addijtional problems associated
with it: tape recordings have to be authentlcated (although
this should be done by stipulation so that counsel do not
have to take the stand); and all statements by a witness, in-
cluding tape recordings and your notes signed by him or
her, are subject to disclosure and discovery rules in spite of

- the work product doctrine. 1 These minor problems usually

pale in significance compared to the greater difficulty that
exists when a critical witness dev1ates at trial from what

you expected him or her to relate baséd on what he or she

told you in your interview. To prevent being surprised at

~ trial by this unexpected turn of events, it is wise to

reinterview critical witnesses shortly before trial. This will
serve as a further measure to help ensure that a witness
does not change his or her story in an untruthful way. It
will also give you an opportunity to learn how the witness
may have legitimately deviated because of facts that have
been brought to his or her attention and perhaps refreshed
his or her recollection during trial preparation.

Itis usually best to interview witnesses who are hostile to
your side on your own terntory, such as in your office. On
the other hand, witnesses on your side of the case can often
be most effectively interviewed on their own terntory ‘where
they feel comfortable The most unportant thmg is to inter-
view the witness at a time and place where he or she can
concentrate on, what you are there for. This usually requu'es
coordmatmg with the witness and h1s or her superiors to
make sure that your interview does not create a conﬂrct sit-
uation. Of _course, a surprise 1nterv1ew is sometlmes
necessary to catch a witness with no time to prepare, but
make sure this sort of interview does not interfere with any
military functions he or she is req ‘to perform.

Each interview should be thought out beforehand so that
you do not waste time, but always allow a few minutes to
include a prolonged pause during which you keep quiet and
just let the witness ramble. You will be surprised at the un-
expected nuggets of information ‘that can be found ‘when
you let a witness tell you what is on his or her mmd as op-
’posed to just answering questlons about what is on yours It
is also often lucrative to make i 1nqu1ry as to whether anyone
(friend, victim, accused, opposing counsel, police agent, or
commander) has put any pressure on the witness to say a
particular thing. Even though you may well discover that
such pressure, if any, is only a figment of the witness’ imag-
inationi, that alone may be a critical point in your case.
Where there has been actual pressure applied to make a
witness say a ‘particular thing, it may prove that an accused
is obstructing justlce or that he or she is being framed de-
pending upon who is imposing the pressure

7Manual for Courts-Martial, United States, 1984, Rules for Cou.rts-MartlaJ 702, 1001(b)(4) [hereinafter R.C.M.]; Mil. R. Evid. 804(b)(l) see United States

v. Bennett, 12 M.J. 463 (C.M.A. 1982).
8 United States v. Cottle, 14 M.J. 260 (C.M.A. 1982).

9 Mil. R. Evid. 607; see United States v, Van Steenwyk, 21 M.J. 795 N.M.CM.R. 1985)
10 yencks Act, 18 U.S.C. § 3500 (1982); see United States v. Jarrie, 5 M.J. 193 (C.M.A. 1978).
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- Interviewing the Witness for Your Side

Once you have located a w1tness and made arrangements
to talk with him or her, your attention will turn to ob-
taining all the relevant information he or she has. There are
points you hope he or she can make for you, and your ques-
tions about those will be thought out ahead of the
interview, but the witness probably has more to contribute
if you give him or her the chance. It is often best to begin
your interview by simply asking the witness to tell you eve-
rything he or she knows about the case. Once the witness
has finished, you should begin by asking him or her about
those points that are important to you. After you have dis-
covered everything you need, you should turn your
attention to the weaknesses of the witness, for that is surely
what your opposing counsel will do, Weaknesses can usual-
ly be categorized as either weaknesses in the witness’ basis
of knowledge !! or weaknesses in the witness; ! each should
be explored thoroughly. You need to know about these
weaknesses so that you can weigh whether they are so detri-
mental that you do not wish to call the witness to the stand.
If the witness’ probative value outweighs his or her weak-
ness, you will want to turn your attention to minimizing the
weaknesses. This can be done by finding a back-up witness
to bolster his or her basis of knowledge, by drafting a clos-
ing argument that effectively downplays his or her
character flaws, or by finding a witness who can support his
or her character for truthfulness through opinion or reputa-
tion evidence if your witness’ character for truthfulness is
attacked. ® You should seriously consider having your wit-
ness reveal during direct examination any weakness that
you believe your oppofient is likely to brmg out; this will
make both you and your witness seem very honest because
you will not appear to be hiding anything.

After you have evaluated all the witnesses 'you can find
for your side, it will be easy to choose the ones you will ac-
tually call to testify. In planning your presentation, you
should keep in mind that your case will hopefully tell the
story of your side. Because human memory tecords things
in chronological order and then recalls them in that same
order, it is easiest to present your case in the order in which
it occurred. This will be easiest for you, and most impor-
tantly, it will be the best way for the fact finder to absorb
what you are presenting. The same principle applies to your
presentation of each individual witness. Have the witness
tell his or her story in the order in ‘which it unfolded. This
will make it easy for the witness to remember and articulate
everything he or she knows about the points you want him
or her to convey. Dealing with a witness on direct examina-
tion is never easy because you need to avoid'leading
questlons Leading questions are appropriate only in cross-
examination, except that they can be employed in direct ex-
amination when they are absolutely necessary to develop
the testimony of the witness, where the witness is hostile,
where the witness is identified with an adverse party,* or
to ‘develop preliminary background information. The easier
it is for your witness to recall what he or she needs to say,
the easier it is for you because no leadmg questions will be

1'Mil. R. Bvid. 602.
12 Mil. R. Evid. 608-609.

13 Mil. R. Evid. 608(a); see United States v. Woods, 19 M.J. 349 (CM.A. 1985)

14 Mil. R. Evid. 611(c).
15 Mil. R. Evid. 303.

f/%—//

necessary. Explaining to your witness what his or her role
is in your presentation will also help the witness remember
what he or she is there to say. As a further aid for the wit-
ness and for you, a key word outline written by you at the
end of your first interview or at a subsequent interview, will
be a reassuring mental crutch for him or her and a written
direct examination guide for you. If the witness leaves out a
critical point, all you have to do is ask a questlon contain-
ing the key words, which should trigger in the witness the
recollection of the concept he or she seems to have forgot-
ten. If that does not work, take a recess at some appropriate
point before he or she finishes direct examination and re-
mind him or her that this point needs to be made when the
trial proceeds.

Another wonderful method of coaching your witness
through direct examination involves the use of props. Hav-
ing a witness use diagrams, maps, sketches, charts, or
photographs to illustrate his or her testimony will remind
him or her of the points he or she needs to convey, while
making the testimony more interesting and understandable.
The same holds true for your showing a witness the physi-
cal or demonstrative evidence from a case, especially if you
have the witness demonstrate with it instead of having him
or her just talk about it.

1In telling the story of your case chronologically, you may
often have to present a witness several times because he or
she knows only bits and pieces of the story that are not
united in time. Most trials take only a few days, and this
can usually be done without much inconvenience to the
witness’ personal schedule. Counsel must be reasonable,
however, in deciding whether to recall a witness or have
him or her tell his disjointed story at one time. Fortunately,
most witnesses will have a story than can and should be
presented at one setting. But where this ig not the situation,
the orderly presentation of your case takes precedence over
an individual witness’ desire to get away from the court-
room. You will also find that if a witness is to be called
more than once, the break in the testimony will give you a
natural time to remind the witness of things his or her ini-
tial nervousness caused him or her to forget.

Nervousness about testifying is something any seasoned
trial lawyer knows will occur with almost all witnesses. Be-
cause of our adversary system, they perceive themselves as
being on trial with regard to their honesty and accuracy. In
this regard they are right, and your awareness of this situa-
tion will facilitate your being able to coach them through it.
Most witnesses are genuinely afraid of cross-examination,
even if they have nothing to hide. Even those who are cer-
tain of the points they are making and who have
unblemished characters are afraid of being belittled or bemg
made to look incredible by the wizardry of the opposing
lawyer. You should explain to all your witnesses that they
cannot be compelled to make a statement or produce evi-
dence before any military tribunal if the statement or
evidence is not material and may tend to degrade them. !
Furthermore, you should tell your witnesses that military
law requires the judge to guard them against questions that

P
il
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would harass or unduly embarrass them. 'S In a
military Judge will ensure that questions : are not
or mlsleadmg, and your witnesses should b
afraid to say “I don’t understand » dor
don’t remember,” if that is in fact the sitw

. If you have the time, and you ought to ﬁnd it for your
key witnesses at least, a few minutes of mock cross-exam1-
nation in your office will work two wonders Fu' t,
remove much of the witness’ fear. Second, you can use that
session to teach the witness how o tespond respectfully to
the questions by making further points for your side. That
will ensure a very short cross-examination! Cross-examma-
tion that not only fails to detract from the witness but in
fact allows him or her to score further points for your side
achleves the greatest eﬂ'ectlveness any “dlrector” can hope
for. , . ,

The physrcal appearance of a w1tness w111 tell the fact

finder a great deal. 7 Witnesses who dress. and groom: them- '

selves well give an initial impression ‘of being people we can
count on. Witnesses should have a proper haircut, wear
their uniforms correctly with all awards and decorations, sit
up straight, refrain from chewing gum or wearing sunglass-
es, and use good Enghsh If the witness is not naturally this
type of person, you ought to insist that he or she dress for

and play appropnately the part he or she is to.assum hrle \‘

on the stand—thls is part of your jobas a “dlrector

Wltnesses for the Other Slde

Except for the case in rebuttal and surrebuttal the w1t-
nesses to be called by the other side are generally
discoverable. The govem'ment is requlred to disclose to the
defense its intended witnesses for the prosecution case-in-
chief and any witnesses intended to reb tﬁthe ralsed de-
fenses of alibi or lack of mental re ponsibility so that they
can be interviewed ahead of time. !® The defense usually
will go through the government to have its witnesses
brought to trial at government expense, and the defense is
required to disclose the names and 2ddresses of any alibi
witnesses it intends to use. 19" Even 1f the defense initially
contacts witnesses, such as experts, "that it does not want
the government to know about, there is no point in keeping
those witnesses a secret until the time of trial because each
side is entitled to a pretrlal ‘interview of witnesses and ade-
quate time to prepare its case.?® There is no trial by
ambush in military practice, and any attempt to fashion oné
on the merits will bring upon the trial lawyer the wrath of
the judiciary because of the waste of time that it will cause
to everyone involved in the court-martial. Finding the wit-
nesses for the other side will not be a problem simply ask
your ‘opposing counsel in a written discovery motion to tell
you who they are and where they can be contacted

. Interviewing opposmg witnesses. should be done much
like the interview of your own witnesses. First, ask them to

1$Mil. R. Evid. 611(a).

tell-you all they know about the case. Second, ask them
what their understanding is about what your opposing

~ counsel intends to have them testify. Then go over with

ings’ you will have them bring out on' cross-ex-
If the wrtness seems hostile to your side, as- is
often the case, you may wish to be subtle about which
points you actually intend to have him or her present for
you. It may be best to go over those points without ever
telling the w1tness what you intend to have h1m or her say
at trlal

As you interview opposmg thnesses, keep a sharp look-
out for evidence of bias, basic lack of knowledge, or lying.
Explore their pasts with them and search for those skele-
tons in their closets that will discredit anything ‘they have
to say. An easy way to get into such things is to ask the wit-
ness if he or she has ever been in trouble; you will be
surprised at the frankness with which most people answer.
Although there can be no “fishing expedition” in court, you
may “fish” all you like during your interviews. Specific in-
stances of conduct ofa witness may, 1n the discretion of the
military judge, ‘be inquired into on cross-examination for
the purpose of attackmg credibility if probative of untruth-
fulness concerning character of the witness for
untruthfulness or character for untruthfulness of another
i ) aracter the w1tness belng cross ex-
ammed has testrﬁed. 4 In addition, the witness may, in the
discretion of the military Judge, be impeached by eliciting
on’ cross-éxamination or estabhshmg by pubhc record that
he or she was conv1cted dunng ‘the last ten years, or possi-

bly longer, of a crime punlshable by death, dishonorable

discharge, or imprisonment in excess of one year, ora
crime 1nvoIv1ng dishonesty or false statement ‘regardless of
pumshment 2

’ Every oppos1ng witness should be viewed as a potential

‘witness for your side, at least in part. If you can establish

part of your case through your opponent’s witnesses, the
trial will appear less like a contested matter and you may be
able to. conclude your case by argumg ‘that even your oppo-
nent’s w1tn ’_ 'ses support your pos1t10n »

Cross-Exammatlon of Opposmg Wltnesses

v

If you have dlscovered things opposing witnesses can say

~ that will help your side, begin with those. In some cases,

that w111 be all you can do with the witness. If there are dis-
crediting matters you intend to bring out, do so only ‘after
having made as much constructive use of the witness as
possible. Begin your destructlon by changing your approach
and becoming more stern. You should attack his or her ba-
sis of knowledge and pursue the things that the witness has
done that impeach credibility. When dealing with a witness
who otherwise seems untouchable, you will hopefully have
have had time to interview him or her on several occasions
for the purpose of discovering any “inconsistencies he or she

has told you, about whrch you can now examine h1m or

17 See Hahn, Preparing Witnesses for Trial—A Methodology for New Judge Advocates, The Army Lawyer, July 1982, at 1, 8.

18R.C.M. 701(2)(3).
19R.C.M. 701(b)1).

2R C.M. 701(e); see United States v. Killebrew, 9 M.J. 154 (C.M.A. 1980).

21 Mil, R. Evid. 608(b); see United States v. Owens, 21 M.J, 117 (CM.A, 1985); Pence, Military Rule of Evidence 608(b) and Contradictory vadence The

Truth-Seeking Process, The Army Lawyer, Feb. 1987, at 30.
22 Mil. R. Evid. 609.
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her. Whether written or oral, such statements need not be
shown to the witness, but on request must be shown to op-
posing counsel.?? Extrinsic evidence of the prior
inconsistent statement itself, such as a writing or tape re-
cording, is not admissible unless the witness is afforded an
opportunity to explain or deny it and the opposing party is
given an opportunity to interrogate him about it. 2

There will be witnesses from whom you simply cannot
get anything favorable and to whom you cannot do any
damage. In these cases, the best cross-examination is none
at all! You will know these witnesses ahead of trial because
you will interview them. They must not be tackled by you;
they must instead be attacked, if possible, by other wit-
nesses you have sought out for that purpose—witnesses
who will contradict them or who will tell the court of their
bias? or untruthfulness.? Evidence of untruthful charac-
ter can be by reputation or opinion evidence presented by
one witness about another. :

Except with respect to the admission into evidence of pri-
or inconsistent statements, where the witness is required to
be given an opportunity to explain, you should not give him
or her the opportunity to explain anything. Make your
point and move on, lest the witness explain it away. This is
now possible in military practice even when examining a
witness about a prior oral or written statement so that the
witness will not have an opportunity to lie as he or she
could if you were required first to lay a foundation.?” Save
your dwelling on it for argument, when the witness is no
longer in a position to smooth out the wrinkles. Remember
always that military court members and judges can and
should take notes (ask jurors to do so in your opening state-
ment) so there is no need to dwell on the matter with the
witness. Formulate your questions so that you are in fact
testifying with the witness reduced to giving the shortest
possible answers before you move to your next question in a
“machine gun” technique. Although your goal should be to
have the witness reduced to giving “yes” or “no” answers,
remember that no military judge will restrict a witness so
that he or she cannot explain if he or she wants to. If you
give a witness time, he or she will want to explain.

The Expert Witness

Use of expert witnesses is becoming more prevalent in
courts-martial as a reflection of our technological advance-
ments as a society. ““If scientific, technical, or other
specialized knowledge will assist the trier of fact to under-
stand the evidence or to determine a fact in issue,”
witnesses qualified as experts by “knowledge, skill, experi-
ence, training, or education” may testify thereto.?® Some
cases depend entirely on scientific and circumstantial evi-
dence, which necessitates the calling of experts. Judges and
jurors are'generally aware of the vast variety of scientific

2 Mil. R. Evid. 613(a); see United States v. Callara, 21 M.J. 259 (C.M.A. 1986).

24 Mil. R. Evid. 613(b).

5MiL R. Evid. 608(c).

26 Mil. R. Evid. 608(a).

27Mil. R. Evid. 613(a).

23 Mil. R. Evid. 702.

2 United States v. Croom, 21 M.J. 845 (A.C.M.R. 1986).
30Mil. R. Evid. 615.

expertise available, and every good trial lawyer will satisfy

~ his or her audjence biy using experts wherever possible.

The military has its own experts in almost every field,
and you will find them to be good not only at their science
but also good as witnesses; they are trained for that and
generally have a lot of experience in court. In addition, they
are usually skilled teachers who can teach you all you need
to know about presenting their testimony; often they pro-
vide you with fascinating props. Furthermore, if you work
closely with them, they can help you to formulate an effec-
tive cross-examination of any expert opposing them. The
easiest way to effectuate this plan is to reach an agreement
with opposing counsel that each side has its experts observe
the testimony of the opposing experts.? There is no harm
in this because these witnesses are not going to be tainted in
their testimony by what the other experts have said, which
is the basis of the general rule that all witnesses be absent
from the courtroom while other witnesses are testifying. %
By listening to each other, the experts can focus on their
differences and their reasons therefor, thus making it easier
for the fact finder to decide which expert is most accurate.
Using this methodology requires no substantive knowledge
about the science itself on the part of the trial lawyer; all
the lawyer has to do is pinpoint the differing contentions of
the experts and ask them to clarify and support their own
positions, and in rebuttal ask them to undermine what they
heard their opponents say. Cross-examination can usually
be done simply by asking the questions that your own ex-
pert advises you to ask in order to reveal the folly of the of
the opposing expert. - :

The Child Witness

Crimes against children are increasingly coming to the
attention of prosecutors, who are properly bringing them to
court. Consequently, judge advocates are dealing frequently
with children as witnesses. Children under twelve years of
age require different handling than other witnesses because
of their youth. A methodology for dealing with youngsters
is easy to formulate if you keep in mind some fundamental
guidelines. First, youth alone is no impediment to calling
the child as a witness, provided the child has the ability to
distinguish between truth and falsehood and understands
the moral importance of telling the truth.3! Second, chil-
dren are often shy and are usually reluctant to talk with
adult strangers; therefore, it is imperative that the lawyer
first become the child’s friend. You should always go
through the parents or guardians of a child in order to ob-
tain an interview. You should ask the parents or guardians
to vouch that you are friendly and to encourage the child to
talk with you. It is best to interview the child initially with
someone present whom the child likes and trusts, such as a
parent or an older sibling. If you think the child may have
been influenced by a parent, guardian, or relative to say

31Mil. R. Evid. 601, 603; see United States v. Lemere, 16 M.J. 682 (A.C.M.R. 1983), affd, 22 M.J. 61 (C.M.A. 1986).
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something untrue, be certain to eventually obtain an inter-

view without that person present. Children do not suffer a’

chilling effect from the use of tape recorders, so it is often

advisable to use one for two reasons. First, children often:
say very different things about a subJect on different occa-

sions. Second, even if the story does not change in
substance, the presentation may be silly enough in an inter-
view to discredit the child later. Your approach in the
presence of any child, ‘Whether your witness or your oppo-
nent’s, should be gentle, calm, and soft in all respects. It is
best to begin by talking about some neutral subject of inter-
est to the child; for example, ask about a dog, cat, or other
pet in order to get him or her talking. Overcome the shy-
ness and reluctance to talk to you before you go into the
subject that brought you there. Most children are not shy
about any subjects; they are 51mply shy towards strangers
Once you are no longer a stranger, you can learn what the
child knows.

The best place for the 1mt1a1 1nterv1
room, for that is where he or she ,v111 f

's_the chlld’s own

st comfortable

There you will be surrounded ’by the‘c 1d’s thmgs, soit

V.w

them. Bringing a stuffed animal along with you as an asso-" '

ciate and helper” is a good way to make friends with a
child. Additionally, you will find that many children would
rather show you what they saw by demonstrating with a

toy animal. Especially if the child is the victim, it will be far

easier for him or her to show you what the accused did to
the teddy bear than to tell you directly what the accused
did to him or her. The same methodology can be employed
.in court, as with the use of two dolls to help a child explain
accurately what happened in a sexual assault case.

" Let the child do the talkmg about the case. If you do the

talking by asking leading questions you are likely to get
positive answers, but not necessarily accurate ones. Chil-
dren want to please, and if they think you want them to say

a particular thing, they usually will. This is the real prob- -

lem with children, especially because this principle applies
with their parents as well; a parent can easily get a child to
say almost anything, whether intentionally or unintention-
ally. The problem is made greater by the fact that after a
child has told a story, true or untrue, it is hard for the child
to differentiate fact from fiction. The more a story is told by
a child, the more the child will become convinced that it is
true. Once that has happened with a child witness, he or
she becomes nearly impossible to crack.

You must take great care to ensure that you do not unin-
tentionally lead a child into saying things that are false.
Great care must also be taken not to mentally harm a child

further by making a “b1g deal” about the serious matter of

his or her involvement in the case, particularly if the child
is the victim. The use of a child psychiatrist or psychologist
to help you ensure accuracy without harm to the child is a
wonderful safety precaution. It not only protects the child,
but it will also cause the fact finder to be far more likely to

believe the final version the ch11d presents to the court-'
. “martial.

It is best if a child psychiatrist evaluates the child’s story
early in the progress of the case before trial or defense

counsel are mvolved These experts can often formulate
conclusrons as to whether or not the child is being truthful
and they can advise you accordmgly Their opinions about
a child’s truthfulness and the actual things the child told
them will not be admissible in court Mllltary Rule of Evi-
dence 803(4) however, unless the child saw the psychiatrist
for purposes of medical diagnosis and treatment with the
expectation of receiving medical benefit as opposed to see-
ing the psychiatrist to obtain the psychiatrist’s testimony at
trial. 3

It is possible to present a child’s testimony through
closed circuit television projected into the courtroom so
that the child is never traumatized by the court itself. Un-
fortunately, children often ‘“ham it up” in front of a
camera, so if you decide to employ this technique and if
your military judge approves, it would be best to use a con-
cealed camera.

If your job is to 1mpeach a child, repeated 1nterv1ews may

help you because children tend to vary so much in their re-

ports of things. Children often cannot differentiate between

. fantasy and reality, which you can probably bring out

through their beliefs in many of the incredible things they
see in today’s television cartoons. Of course you cannot im-
peach a child because he or she believes in Santa Claus, the
Easter Bunny, or the Tooth Fau'y, but you may be able to
impeach a child if he or she believes that people can fly,
turn into animals, or do other superhuman feats. Another
thing to keep in mind is that once you get a child talking,
there is no telling what he or she will say. As you ask more
questions and let the child meander, you may find details
that are incredible enough to discount the story entirely.

The Missing Witness

Occasionally, a witness not called will become the dispos-
itive factor in a case. The failure of opposing counsel to
properly prepare his or her case or a bad tactical decision
on his or her part can lead to a critical missing witness.
Many a court-martial has been won by the defense because
the government did not prove its case beyond a reasonable
doubt when it could have done so by calling an eyewitness
or an expert who could tie up a loose end. The missing wit-
ness argument is proper for the defense but not for the
government because it would undoubtedly amount to a
comment on the defense’s failure to do something they have
no burden to do. Every defense counsel should be alert for

“an opportunity to use the missing witness argument, and

every trial counsel should endeavor to make it impossible to
use by calling that witness.

The Rebuttal or Surrebuttal Witness

A credible rebuttal witness or surrebuttal witness can of-
ten win a case. Not only does this witness destroy part of
the fabric of your opponent’s case, but he or she also does it
near the end of the trial so the testimony will be fresh in the
mind of the fact finder during deliberations. Military judges
generally are very liberal when it comes to allowing rebuttal
evidence. For example, evidence of commission of acts by

32 Mil. R. Evid. 803(4); see United States v. Deland, 22 M.J. 70 (CM.A. 1986). ,
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the accused similar to those charges 33 geems to be more lib-
erally allowed into evidence if used in rebuttal. * Of course,
the danger in savmg evidence admissible in your case-in-
chief for use in rebuttal is that the other side may not

present anything for you to rebut. For example, the defense'

might simply rest its case if it knows that devastatmg evi-
dence awaits presentation. Unlike the situation with the
trial on the merits, however, the government need not dis-

close evidence in rebuttal. The defense remedy for this sort

of surprrse is usually only a short recess to interviéw the
“torpedo” witness.

Wrtnesses and the Law

The purpose of this artlcle is not to create a hornbook on
the law applicable to witnesses, but to discuss the art of
preparation and presentation of witnesses. It would be in-
complete, however, without setting forth where most of the
military law concerning witnesses can be found. Section VI
of the Military Rules of Evidence is entitled “Witnesses”
and deals with most of the legal rules concerning them. The
fifteen rules in that section include a drafter’s analysis that
traces the history and purpose of each rule. Those rules and
their analysis should be read in conjunction with this
article. :

The latest case law concerning witnesses can be found
most easily by reviewing the West Military Justice Key
Numbers 1020 through 1152, a synopsis of whlch can be
found in West’s Military Justice Digest.

The Manual for Courts- Martial, United States, 1984 ‘

contains the following Rules for Courts-Martial that per-
tain particularly to the subject of witnesses: R.C. M. 405(g),
R.C.M. 701, R.C.M. 702, R.C.M. 703, R.C:M: 807(d),
R.CM. 912(1)(1)(D) R.C.M. 902(b)(3), R.C.M. 905(b)(4),
R.C.M. 906(b)(7), R.C.M. 914, and R.C.M. 1001(¢).

33 Mil, R. Evid. 404(b).

1983).

Canon 7 of the American Bar Association Model Code of
Professional Responsibility, with its disciplinary rules and
ethical considerations, is generally dedicated to the subject
of witnesses and is applicable to all military counsel.% In
addition, Army Regulation 27-10% makes the American
Bar Association Standards for Criminal Justice, the Prose-
cution Function, and the Defense Function, applicable” to
Army judge advocates involved in courts-martral Prosecu—
tion Function Parts TII and TV and Defense Funct
IV and VII are largely devoted to the subject of w1tnesses*

Conclusmn "

The proper discovery, preparation, and presentation of
witnesses are the most critical skills that must be mastered
by the trial lawyer. Although everyone will eventually em-
ploy a unique style of accomplishing these tasks, this artlcle
will serve as a guideline in perfecting those skills. The prin-
ciples presented here are the practical ones of actually
mteractmg with witnesses in the application of the law con-
cerning them as it is set out in the Rules for Courts-
Martial, the Military Rules of Ev1dence, case law, and ethi-
cal standards. Approach and deal with your own w1tnesses
as you would want to be dealt with if you were to be a wit-
ness in a court system totally unknown to you. Approach
and deal with the witnesses on the other s1de ‘with honesty
and respect, with the goal of makmg some posxtrve use of
them before eventually dlscredltlng them through CroSs-€x-
amination, through the use of your own witnesses, or
through your arguments to the court. As a final thought,
begin and end your case presentation w1th strong witnesses
and hope that your opponent begins and ends his or her
case w1th weak ones.

3 United States v. Hunter, 21 M.J. 240 (C M.A. 1986); United States v. Wirth, 18 M.J. 214 (C M A 1984) Umted States v. Gaeta, 14 M J 383 (C M A

3 Rule 4 of the Proposed Army Rules of Professional Conduct covers the treatment of wntnesses by counsel

¥ Dep't of Army, Reg. No. 27-10, Legal Semces——M_lhtary Justice, para. 5-8 (1 July 1984).

The Rush Cases and the Class of 1887*» e

 Lieutenant Colonel William Hagen
Deputy Staff Judge Advocate, 24th Infantry Division (Mechamzed) and Fort Stewart Georgla

Now that the Judge Advacate General’s Corps has ]omed
the U.S. Army Regtmental System, the lore of the Corps has
gained new importance. This article describes one event in
the history of two Corps: the Judge Advocate General’s Corps
and the Corps of Cadets at the United States leltary Acade-
my (USMA). :

One hundred years ago this past August, the USMA
Class of 1887 was involved in a spectacular collision with
Academy authorities. The incident, known at "the “Rush

Cases,” received national attentlon resulted in severe sanc-'
tions against the class leaders, and haunted the class for
half a century. Surprisingly, few today know of this intes-
esting event. The centennial of the Rush Cases of 1886 is an
appropriate time to learn more about this episode of Acade-
my history. .

At that tlme, cadets were not authorlzed to depart the
Academy for other than very short periods until the sum-
mer furlough for the class following their yearling
(sophomore or third class) year. After about ten weeks

*Reprinted with permission from Assembly, the West Point alumni magazine. Assemhly. Dee; 1986, at 23,
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away, the new second class (juniors) came back as a body
to West Point in late August, just before the beginning of
the fall term. For years, the returning class had been met at
the edge of the Plain by the first class. Dressed in fancy
caps and carrying canes, the furlough class looked dandy

indeed. For a few moments, the two groups would eye each
‘other. On some signal, the members of the first class (se-
mors) would ‘““rush” the returning second class. The
ensuring pandemofiium may be lmagmed Hats, jackets,
and canes were tossed and crushed in the friendly melee.
The evidence seems to be that the cadets loved it. The
Academy’s officers had, it seems, at least tolerated the an-
nual class clash.

The superintendent, Colonel Wesley Merritt, Brevet Ma-
jor General and Class of 1860, had watched this for several
years and had had enough. On 27 August 1886, one day
before the second class was to return, he prohibited the
rush. Cadets were ordered * ‘ot to go beyond the limits of
Camp W.S. (Winfield Scott) Hancock” on 28 August.
Camp W.S. Hancock was the annual summer encampment
west of Fort Clinton where cadet training similar to that
now done at Camp Buckner was conducted.

General Merritt’s order shocked the cadets. The superm-
tendent was even more shocked whe
learned—later——that the unhappy cadets 'had vote that
night as to whether they should obey it! General Merritt

was not mollified by the outcome of the ballot. The temeri-

ty of cadets to vote on whether to obey an order of a
military superior was mcomprehens1b1e

Imagine the excitement of the second class that last nlght
of its furlough. Most were probably spending the evening
and the last of their money under the bright lights of New
York City. Many, if not all, gave some thought to the fun
of the rush on the next day. It goes without saying that the
ride up the Hudson to West Point on the next morning
must have been filled with shqupgg, laughing, and excited
cadets. The pleasant tension of anticipation must have built
as the New York-Albany day boat, C. Vibbard, phed
northward.

Back at the Academy, the night of 27 'Aug‘ust was proba-
bly a dark contrast to the sparkling evening being enjoyed

by the furlough class. The mood of the members of the first

class must have been gloomy as the cadets mourned the
passing of a tradition that they had looked forward to bemg
a part of since perhaps as long as their artival at West Point
and certainly since they had been rushed the year before.

- What happened at almost exactly noon on 28 August is
told in several sources. The Army and Navy Journal had en-
tries during the weeks following, and the 50th year reunion
book of the Class of 1887 discusses the incident as if it had

happened yesterday. Here is how the New “York World _

newspaper described it:

On Saturday morning 60 merry fellow tumbled up
the long incline, calculating upon getting the noisy
‘welcome. They caught sight of the camp, and behind

__the sentry line they saw the reception committee of ca-

.. dets, nearly three hundred strong. [author’s note: The
reunion book says that “only about half the Class par-
ticipated as it was supposed that there was to be no
rush and many were out of camp on First Class Privi-
leges.” Half the Class of 1887 was fewer than thirty-
five. Of course some yearlmgs joined in and two were

caught] The newcomers were not aware of the order
of General Merritt, and therefore could not appreciate

_ the strain under which their companions in camp were
suffering. It was the time-honored duty of the first
class men to do the proper thing at this point but there
was the order of General Merritt, with all the penalties
of disobedience, but before them on the plain, near the
parked light battery, were their friends and compan-
ions, full of expectancy, with light hats and canes,
waiting to be smashed.

It was more than human nature, even in uniform,
could stand, and when Cadet Fackett [author’s note:
The reunion book of 1937 says that the cadet who
shouted remained unidentified to that day. Further-

- more, there is no cadet named Fackett or any similar

- name in the Classes of 1887 through 1890, but some-
one surely did.] sent up a shout like a Comanche and

.. darted across the sentry-line to greet his particular
chum, there was a general break, and soon there was a
mixture of campers and comers engaged in a whirling
dance of joy and welcome.

One of the members of the class of 1889 who probably
observed the confusion was Walter A. Bethel. He and the
other yearlings were marching to dance class! Major Gener-
al Bethel was The Judge Advocate General from 1923 to
1924.

General Merritt was outraged and, in the words of the
corréspondent to the Army and Navy Journal, “The matter
has stirred up the post as it has not been agitated for many
a year.” In less than a week, the six cadet officers involved
had been tried by a general court-martial convened by the
superintendent.

The charges and specifications were similar in each case.
For instance, Cadet Lieutenant James G. Meyler was
charged with having crossed a sentinel post for the purpose
of meeting the furlough class at noon and having greeted
the furlough class outside the line of sentinels with loud
cheering and other noisy demonstrations. The second
charge alleged that Cadet Meyler had failed to exercise his
authority as a cadet officer to repress the incident but had
instead “by his presence and example encouraged the said
act of insubordination . . ., the cheering and other noisy

__demonstrations made in palpable approval of said disobedi-

ence of orders.” Interestingly, the cadets were not charged
with voting on the order itself. It may be that the authori-
ties did not discover that part of the incident until the trials
were underway:

As is often the case with adversity, the rush incident
brought the Class of 1887 closer together. After raising
$500, the class asked the promlnent lawyer Benjamin Butler
to defend the accused. Butler, known as General “Beast”

"Butler for his actions as military commander of New Orle-

ans during the Civil War, declined to come. In 1937, the
writer of the Class of 1887 reunion book said it was because
Butler “was not a graduate of West Point and did not grasp
the situation.” There may have been other reasons. There is
evidence that Butler hated West Pointers. Whatever his
motives (perhaps it was the fee!), Butler refused.

The cadets, spurned by General Butler, turned to Lieu-
tenant Colonel William Winthrop, newly-arrived Professor
of Law. In fact, Winthrop volunteered. It is an irony of his-
tory that Winthrop’s brother, Theodore, was serving as an
aide to General Butler when he was killed at the battle at
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Big Bethel in 1861. The cadets could scarely have had a
more learned lawyer and scholar as a defense attorney than
Colonel Winthrop. Well educated, his brief but active trial
experience was twenty-five years before the Rush Cases, but
his experienceas a judge advocate for twenty-three years,
his contributions as the author and compiler of the Digest
of Opinions of the Judge Advocate General, and, most re-
cently, the publication, in March 1886, only five months
before these cadet trials, of his two-volume treatise, Military
Law, marked Colonel Winthrop as one of the greatest living
experts on military law. In 1887, he would issue an abridge-
ment of his treatise for use by cadets in the course of law.
There was little time to prepare and the pressure was great

as Winthrop ‘decided on his best course.” The evidence -

against the cadets was overwhelming and Winthrop knew
it. He realized that this was no case in which to fight the
facts. Instead, he apparently intended to count on the court
attaching no criminal accountability to the acts even if they
had been committed. If the cadets were found guilty, Win-
throp hoped that the court would be lenient given the
tradition of the rush and the spontaneity of the incident.

First Lieutenant George B. Davis, a cavalry officer, was
then an Assistant Professor of Law serving ‘under Colonel
Winthrop. Davis rose to the rank of major general and
served as Judge Advocate General from 1901 to 1911.

Probably quoting Winthrop, the Army and Navy .Iournal
said of the defense case, “There will be no denial of the fact,
but it will be shown iri extenuatlon that there was no ‘delib-
erate defiance of the order, but rather that under the habit
of long usage the thirty odd were carried away on the spur
of the moment and did that for which they are now heartlly
sorry.”

It was to no avail. The cadets were convicted of every
charge and specification. Furthermore, all but one of the ca-
dets was sentenced to dismissal. But President Grover
Cleveland mitigated the sentences to reduction from the
grade of cadet officer to that of cadet ' '

Whether General Merritt received the news of the Pres1-
dent’s action with consternation, resignation, or even
pleasure is unknown, There was for many years an unspo-
ken, officially condemned, but nonetheless pervasive
practice of courts-martial imposing harsh sentences in every
case in order to permit the officer who appointed the court
to grant clemency. Furthermore, General Merritt was not
humorless. During his superintendency, Mark Twain was
his personal guest three times. This puzzled the cadets.
They wondered how such a well-known pacifist and the
warrior Merntt ‘could get ‘along. So, notwithstanding Gen-
eral Merritt’s anger at what the cadets did, his desire for a
court-martial, and his satisfaction at convictions and severe
setitences, he may well have urged clemency and been
pleased that it was granted

Action on the Rush Cases, even the mltlgatlon, d1d not
end the matter. Instead, the incident cast a pall over the re-
mainder of the year for the Class of 1887. The courts-
martial were not the only disciplinary measures taken. The
reunion book relates that: « -

The other members of the Class involved were coi-
demned by executive order of the Superintendent to .
walk extra tours of guard duty every Saturday after- ;
noon for a year and not to be allowed to graduate until
August 28th, 1887. This date was ten weeks later than

I E————————————______—_—_—_

~ the“date of graduation of the Class and involved of
- course the loss of their class standing consequently loss
. [of] their priority, as to assignment on graduatlon,

to desrrable branches

From the 1n01dent on 28 August 1886 until 31 March
1887, the part1c1pants served the1r sentences or underwent
the disciplinary punishments, were confined, and were not
permrtted any ordinary privileges of the first class. The re-
union book tells us that: .

[T]he remainder of the Class ceased all social activi-

- ties‘of a general nature and remained in the barracks
except when on some duty or engaged in physical exer-
cise in the gymnasium or elsewhere. The cadet hops
ceased for a while, but there was such a demand for

" these, by visitors, that the Class of 1888 ‘eventually

_-took over the conducting of these amusements and.
“they were resumed, the first one occurrmg on New

~ Year’s Eve. Other general s001a1 activities were 11ke-, .
wise resumed. Members of the Class of 1887 did not,
however, part1c1pate in them

For seven months the cloud hung over the Class of 1887
and the Academy. Winter was especially dreary and the
year that should have ‘been the most fun-filled for the grad-

‘uating class was, lnstead a tlme of gloom. There were

diversions. The report to the Army and ‘Navy Journal of 8
January 1887 noted that “The toboggan slide is now in
complete running order, and has become the Mecca for the
sightseers. Every afternoon a crowd is present to see the
sport. The slide is 170 feet long and, after leaving it, the run
is about 500 feet further out on the railroad flat. As the
slide is quite steep, the speed attained is very great.”

"Then came the startling news that the ordeal was over.
All unexecuted pumshments were remitted on 1 April 1887.
To everyone’s surprise (and fear that the cadet adjutant was
playing a cruel and dangerous joke) an order was read that
announced lifting of the punishments. The reunion book
said that upon discovery that the news was true, “there was
great rejoicing not only among the members of the class but
also among our visiting friends and other sympathizers in
the Corps. This included most of the families of the Aca-
demic Staff and of the instructors.” =

“Bitterness lingered in the Class of 1887 Whether they
did better or worse than other USMA classes of the timie‘is
speculative. The 1937 reunion book reveals that many
reached general officer ranks and many others served their
country with honor in the Army or civilian life or both.

It is easy to sympathize with the cadets. From the van-
tage of a century later, but without the benefit of all the
facts that hindsight normally brings, it may seem that Gen-
eral Merritt acted unwisely by banning the cadet-beloved
rush. It is clear, however, that officers cannot vote to decide
whether to obey an order. How could the long-time exist-
ence of a student custom possibly be deemed more vital
than the plain and direct order of an undoubted military su-
perior to drop that custom" These were prospective officers
who had already been 1nculcated with the pr1n01p1e of
obedience.

Whatever the ments of the supenntendent’s actlon or
that of the cadets, the Rush Cases caused a furor that con-
tinued for years. But there is value in lessons, even sharp
ones. Time, of course, heals the worst of wounds. Fifty
years after the rush, the class historian commented on its
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aftermath “As we look back upon that ten months of tur-,

As leaders, we have the duty to set, teach and enforce

standards of conduct for cadets and young oﬂicers Let us

hope that we do so in such a way that it does not take fifty
years for the lessons we teach to be learned.

Enllsted Trammg Update

CW4 Calvm R. Haynes

Correspondence Course Oﬁ‘icer TJAGSA

Nonresndent Instructlon Program

The nonresident. course program administered by The

Judge Advocate General’s School, Charlottesvxlle, Virginia,
includes three courses that gymlable for enlisted soldiers

and civilian employees working in a military legal olﬁoe
Course descnptlons appear below: .

Law for Legal Specmllsts

- The Law for Legal Specialist ,Correspondence’ Conrse
consists of basic material in legal research, criminal law,
and orgamzatlon of a staff judge advocate office.

PURPOSE To prov1de Army legal specmhsts with sub-
stantive legal knowledge for performing duties as a lawyer 8
assistant and with a foundation for resident instruction in
the Law for Legal Noncomm1ss1oned Officers Course.

PREREQUISITES Enlisted soldiers in grade E-5or be-

low who have a primary MOS of 71D or 71E and mllltary
members of other services with equivalent specialties; or ci-
vilian employees in a military legal office.

COURSE CONTENT: Three subcourses, total credit
hours: 18. Academic requirement is that student must com-
plete entire course within one year from date of enrollment_

Law for Legal Noncommtss:oned Ojﬁcers R

The Law for Legal Noncommlssmned Ofﬁcers Corre—

sponidence Course covers basic and advanced materlal m,

legal research, military personnel law, claims, legal assis-
tance, staff judge advocate operations, standards of
conduct, professional responsibility, and selected military
common skill subjects.

PURPOSE: To prepare soldiers to perform or to improve
their technical skills in performing the dutles of legal non-
commissioned officers.

PREREQUISITES: Must be Active Army, USAR, or

ARNGUS warrant officer (MOS 713A), or soldier in grade
E-6 or above who has a primary MOS 71D or 71E.
Soldiers in grade E-5 or below who have completed the
Law for Legal Specialist Correspondence Course are eligi-
ble for enrollment. Military members of other services with
equivalent specialties are eligible for enrollment. Civilian
employees are not eligible for this course.

COURSE CONTENT: Fourteen subcourses, totel credit

hours: 90. Academic requirement is that student must com-
plete entire course within one year from date of enrollment.

Army Legal Oﬁ‘ice Admlmstratton

The Army Legal Office Administration Correspondence
Course covers advanced material in c1V111an ‘personnel law,
law of federal employment trial procedures (including pre-
trial and post-trial), and technical common military
subjects ‘

PURPOSE To prepare Army members to perform or to
improve their proficiency in performing the dut1es of Army

Legal Office Admnnstratlon

PREREQUISITES Warrant oﬂlcers (MOS 713A) or en-
listed soldiers in grade E-6 or above who have a primary
MOS of 71D or 71E and who have comp]eted ‘the Law for
Legal Noncommissioned Officers Correspondence Course.

~ Members of other branches of service and civilian :_employ-

ees ‘are not ellglble for this course.
COURSE CONTENT Seventeen subcourses, total credit

* hours: 184. Academic requirements are that student ‘must

complete 75 credit hours per enrollment year and the entire
course within two years from date of enrollment .

Independent Instructton Program )

i Independent enrollment is available in selected sub-

' Gourses. An applicant who does not meet the ‘eligibility

requirements for enrollment in one of the judge advocate
correspondence courses or who wishes only to take selected
subcourses may enroll in specific subcourses provided the
applicant’s duties require the training that may be accom-
plished by means of such subcourses. Enrollment as an
independent student requires that the student complete
thirty credit hours per enrollment year or the individual
subcourse, whichever is less. Selected subcourse titles ap-
pear below:

JAQ2 Standards of Conduct and Professional
Responsibility

JA20  Introduction to Administrative and Civil Law,
and Military Legal Bibliography

JA22 Military Personnel Law and Board of Officers

JA23 Civilian Personnel Law and Labor-Management

‘ Relations

JA25 Claims

JA26 Legal Assistance

JA30 Military Criminal Law for Paralegals

JA36 Fundamentals of Military Criminal Law and
Procedures '

JASS Staff Judge Advocate Operations

JA125A Law of Federal Employment
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JA127  Military Personnel Law

JA128  Claims (FTCA, PC, FCA)

JA129  Legal Assistance Programs, Administration and
Selected Problems

JA130  Nonjudicial Punishment

JA133 Pretrial Procedures

JA134  Trial Procedures

JA135  Post Trial Procedures

JA140  JA Operations Overseas

Resident Instruction Program

The resident program administered by The Judge Advo-

cate General’s School offers two courses for active duty and
Reserve Component Army warrant officers (MOS 713A
and legal noncommissioned officers in grade E~5 and above
with a primary MOS of either 71D or 71E. Starting in Aca-
demic Year 87-88, the resident Administration and Law
for Legal Specialists Course will be deleted from resident
instruction and replaced with a Law for Legal Noncommis-
sioned Officers Course. Resident course descriptions appear
below

~ Law for Legal Noncommissioned Oﬂicers

The Law for Legal Noncommlssmned ‘Officers res1dent
course focuses on Army legal practice, with emphasis on
the client service aspects of administrative and criminal
law. The course builds on the prerequisite foundation of
field experience and correspondence course study. Course
coverage includes legal research, administrative elimina-
tions and board procedures, preparation of legal
documents, claims, criminal law, military personnel law,
victim/witness assistance program, management, interview-
ing and counseling, preventwe law, and enlisted evaluation
report appeals.

PURPOSE: To provide essential training for legal non-
commissioned officers who work as professional assistants
to Army judge advocates. The course is specifically
designed to meet the needs of the Army legal noncommis-
sioned officer, MOS 71D, for skill level three training.

PREREQUISITES: The course is open only to enlisted
Active Army and Reserve Component soldiers in the
grades E-5 thru E-6, MOS 71D or 71E, who are serving in
an Army legal office, or whose immediate future assignment
entails providing professional assistance to an Army attor-
ney. Students must have served a minimum of one year in.a

)274—7110 extenston 972—6308 o

legal position and must have ‘satisfactorily completed the
Law for Legal Specialists Correspondence Course not less
than sixty days before the starting date of the course.

: Law Office Management Course

The Law Office Management resident course focuses on
management theory and practice including leadership, lead-
ership styles, motivation, and organizational design.
Various law office management techniques are discussed,

- “including management of military and civilian personnel,

equipment, law library, office actions and procedures, budg-
et management and control, and manpower. Warrant

" officers receive a separate track of instruction designed to

improve their unique legal administrator management
skills.

PURPOSE: To provide a working knowledge of the ad-
ministrative operations of an Army staff judge advocate

office and basic concepts of law office management to senior

enlisted soldiers; and to provide enhancement of law office
management skills to warrant officers.

PREREQUISITES: Active duty or Reserve Component
Army warrant officers (MOS 713A) and senior noncommis-
sioned officers in the grade of E-7 and above with an MOS
of either 71D or 71E. Persons who have completed this
course within the last three years are not eligible to attend.
Persons who have completed this course more than three
years ago are eligible to attend, but priority will be given to

first-time students

Addltlonal Information
The TIAGSA Academlc Year 87—88 Annual Bulletm

'w111 be available later thlS year.

Revised DA Pam. 351-20 (Army Correspondence
Course Program) is at the publisher and will be available
through normal distribution channels on or before 1 June

If you have any questions or need further information
about correspondence course studies administered by The
Judge Advocate General’s School, call the TTAGSA Corre-
spondence Course Office at (804) 972-6308; or AUTOVON

A
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- USALSA Report

United States Army Legal Services Agency

- Trial Counsel Forum

Trial Counsel Assistance Program

“Papér Wars”: A Prosecutorial Discovery Initiative

Lieutenant Colonel James B. Thwmg
Trial Counsel Assistance Program

“When materials gathered become an arrow of inculpation,
the person inculpated has a fundamental constitutional right
to examine the provenance of the arrow and he who aims
lt 9]

When the 1984 Manual for Courts-Martial went into ef-
fect on 1 August 1984, one of the bright promises it held
was that the matter of the government’s responsibilities for,
and the accused’s rights to, discovery would be finally clari-
fied. Indeed, Rule for Courts-Martial (R.C.M.) 701, which
codifies the military procedure for discovery, seemed, on
first review, to carefully succeed in this regard. Despite the
analysis of R.C.M. 701, which shows that the intention of
the rule is “to promote full discovery to the extent consist-
ent with legitimate needs for nondisclosure . ., . and [to]
eliminate ga.mesmanshlp,”2 many prosecutors today com-
plain that this rule is not entirely helpful in guldmg their
efforts nor in preventing what they perceive to be “games-

manship.”? These complaints do not stem from the obvious

requirements imposed upon the prosecution to prov1de full
dlsclosure of evidence to be used by the prosecution in a
stem from the lack of spec1ﬁc guidance as to how to deal
with generalized requests for discovery that in effect skirt
the basic parameters of R.C.M. 701, asking the prosecution
to produce evidence inimical to the prosecution’s cause, to

provide prosecutorial assistance in aiding the defendant’s

cause, and to perfect the accused’s defense. Prosecutors,
whether experienced or not, have discovered ‘that rejection
of generalized requests for discovery can be as ‘tasking to
their cases as full-fledged attempts to respond to them be-
cause of frequent litigation over these matters at trial. Some
trial judge’s have commented that discovery issues fre-
quently end up as a “war of paper.” Another vexing aspect
to generalized requests for discovery is that they frequently
subtly blend with other rights of the accused, such as the
sixth amendment rights of confrontation and compulsory

process, so that faﬂure o address these concerns may ultl-
mately create serious appellate error in an otherwise well-
conducted prosecution. A final note of concern in this area
is that although the Court of Mllltary Appeals and the Su-
preme Court have addressed issues that have arisen as a
result of prosecutorial rejection of generalized requests for
discovery and have provided direction for appellate resolu-
tion of the issues arising therein, they have failed to clearly
provide prosecutors with procedural direction in properly
resolving these matters with certainty before trial. The pur-
pose of this article is to accomphsh that task.

An Illustratlon of the Problem

In Brady v. Maryland, * the Supreme Court plamly estab-
lished the government’s obligation to turn over evidence in
its possession that was both favorable to the accused and
material to guilt or punishment. According to the Court,
the constitutional significance of the evidence in those cases
derived from the accused’s fifth amendment nght to “due
Process of law.” 3 Subsequently, in United States v. Agurs, 6
the Court established that nondlsclosed ‘evidence
“favorable” to the defense was not in every mstance of con-
stitutional s1gn1f1cance unless it was shown to be

“material”—whether-the defense generally or specifically
requested it, or whether the defense failed to request such
evidence at all.” Agurs specified that nondlsclosed evidence,
favorable to the defense, was only material where the find-
ings were questionable and the addition of the evidence
might have been sufficient to create a reasonable donbt.®
Based on Brady and Agurs, R.C.M. 701(6) prov1des some
specific guidance: evidence favorable to the defense is that
which “reasonably tends to: (A) Negate the guilt of an of-
fense charged; (B) Reduce the degree of guilt of the accused
of an offense charged; or (C) Reduce the punishment.”

Because the Supreme Court determined in Agurs and
subsequently (after promulgation of R.C.M. 701) in United

! Commonwealth v. Ritchie, 509 Pa. 357, 367, 502 A.2d 148, 153 (1985); rev’d and reﬁan&ed sub nom. Pennsylvania v. Ritchie, 107 S. Ct. 989 (1987).
2 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 701 analysis [hereinafter R.C.M.].
3 Among requests for assistance from prosecutors received at the Trial Counsel Assistance Program office, a high percentage (1 5%) are questions concerning

discovery requests.
4373 U.S. 83 (1963).
5Id. at 87.

6427 U.S. 97 (1976).
71d. at 109

81d. at 112-13,
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States v. Bagley,® that some potential evidence of impeach-
ment was constitutionally significant evidence, however, it

is obvious that a prosecutor must also be concerned about

other forms of evidence beyond exculpatory evidence.
Bagley illustrates the gravity of the issues that arise in this
context.

Bagley was charged with fifteen charges of violating fed-
eral narcotics and firearms statutes. Nearly one month
before his trial, he filed a discovery motion that, among
other things, requested that the prosecution provide the
names and addresses of witnesses that the government in-
tended to call, as well as any agreements, promises, or
inducements made to witnesses in exchange for their testi-
mony. In response to this request, the prosecution provided
affidavits sworn to by two key government witnesses,
O’Connor and Mitchell, that recounted in detail the deal-
ings they had with Bagley and closed with a statement that
the respective affidavits were made freely and voluntarily
without threats, rewards, or promises. At trial, both
O’Connor and Mitchell testified and the prosecution did
not disclose the existence of any inducements, promises, or
other agreements made between these witnesses and the
government. Furthermore, on cross-examination, O’Connor
explicitly testified that he was not testifying in response to
any pressure or threats from the government about his job.
In view of the prosecution’s silence as to the existence of
any pretrial agreements with these witnesses, the defense
did not pursue the issue of bias as to either of the them.
Nevertheless, seven months prior to trial, O’Connor and
Mitchell had signed agreements providing that they would
be paid by the Bureau of Alcohol, Tobacco, and Firearmis
(BATF) for information they provided. After Bagley’s trial,
Agent Prins, who was employed with the BATF, recom-
mended that both witnesses each be paid $500. Ultimately,
the Bureau reduced this amount to $300. Subsequently, the
accused’s defense counsel discovered the existence of these
agreements through use of a Freedom of Information Act
request. Accordingly, the defense sought to vacate the ac-
cused’s conviction. The federal district court denied the
motion, holding that the evidence of the agreements provid-

ing for remuneration of the two witnesses would have had

no effect upon its finding that the prosecution had proved
beyond a reasonable doubt that the accused was guilty of
the offenses for which he had been convicted. 1 The Court
of Appeals for the Ninth Circuit strongly disagreed and, in
reversing the district court, pinned its holding on the theory
that the prosecution’s failure to disclose the requested evi-
dence deprived the defense of the opportunity to conduct
an effective cross-examination. Indeed the Ninth Circuit

9105 S. Ct. 3375 (1985).
10 Bagley v. Lumpkin, 719 F.2d 1462 (Sth Cir. 1983).
U rd at 1464.

-

determined that the prosecution’s failure to disclose this
“impeachment” evidence was “more egregious” than a fail-
ure to disclose exculpatory evidence.!! The Supreme Court
disagreed with this latter determination.

While the Supreme Court acknowledged that several of
its precedents had recognized the constitutional significance
of impeachment evidence, ? it specifically determined that
this form of evidence could not be treated as “constitution-
ally different from exculpatory evidence.” * Furthermore,
the Court observed that the circuit court had erred in view-
ing the Court’s holding in Davis v. Alaska'* as compelling

" the conclusion that the nondisclosure of the “‘impeach-

ment” evidence was constitutional error because it
restricted the defense from cross-examining O’Connor and
Mitchell. Instead, the Supreme Court determined that,
“[t]he comstitutional error, if any . . . was the Govern-
ment’s failure to assist the defense by disclosing information
that might have been helpful in conducting the cross-exami-
nation.” 13 Accordingly, in this context, the Court further
determined that “[s]uch suppression of evidence amounts to
a constitutional violation only if it deprives the defendant of
a fair trial” !¢ and that the only means by which that deter-
mination could be made was whether the suppressed
evidence was “material in the sense that is suppression un-
dermine[d] the confidence in the outcome of the trial.” "
Two Justices determined that the Agurs test for materiality
of undisclosed evidence had been refined by its subsequent
decision in Strickland v. Washington. '* In turning to the
Strickland holding, they stated that “a new trial must be
granted when evidence is not introduced because of the in-
competence of counsel only if ‘there is a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.’ "

Then, in assessing whether the undisclosed evidence in
Bagley was material evidence within the context of the
“Strickland formulation,” they found that it effectively cov-
ered the three main areas of prosecutorial nondisclosure of
evidence favorable to the accused: first, where there is “no
request”; second, “a general request”’; and, third, “a specific
request.” Justice Blackmun observed that as to each of
these situations that “The evidence is material only if there
is a reasonable probability that, had the evidence been dis-
closed to the defense, the result of the proceeding would
have been different. A ‘reasonable probability’ is a probabili-
ty sufficient to undermine the confidence in the outcome.”?®
In viewing how the “Strickland formulation” would then
operate with regard to constitutionally significant nondis-
closed evidence, he observed that

12 See, e.g., Giglio v. Illln01s, 405 U.S. 150, 154 (1972); Napue v. Illinois, 360 U.S. 264, 269 (1959).

13 Bagley, 105 S. Ct. at 3380.

14415 U.S. 308 (1974).

15105 S. Ct. at 3381.

16 14.

17 Id.

18467 U.S. 1267 (1984).

19105 S. Ct. at 3383 (emphasis added).
20[4. at 3384 (emphasis added).
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[Ulnder the Strickland formulation the reviewing court
may consider directly any adverse effect that the prosé-
cutor’s failure to respond might have had on the
preparatlon or presentation of the defendant’s case.”
The reviewing court should assess the possrbrhty that
such effect might have occurred in light of the totality
of the circumstdnces and with an awareness of the diffi-
culty of reconstructing in a post-trial proceeding the
course that the defense and the trial would have taken
had the defense not been misled by the prosecutor s in-
complete response. 2!

In applying the foregoing analysis to the facts in Bagley,
he stated that “there was a significant likelihood that the
prosecutor’s response to [the accused’s] discovery motion
misleadingly induced defense counsel to believe that
O’Connor and Mitchell could not be 1mpeached on the,‘ba-
sis of bias or interest arising from inducements oft‘ered by
the Government.” 2

Ultimately, the Court remanded Bagley’s case to the
Ninth Circuit “for a determination whether there [was] a
reasonable probability that, had the inducement offered by
the Government to O’Connor and Mitchell been disclosed
to the defense, the result of the trial would have been
different.”

‘While this opmron provides some direction for appellate
court review, it is obvious that it creates grave problems for
the prosecutor—especially with regard to generalized dis-
covery requests. First, Bagley opens up a broad vista of
“evidence favorable to the defense.” Where this evidence
may at one time have been lumted to X culpatory evidence,
the equating of impeachment ev1dence‘to exculpatory evi-
dence presents a broad category of evidence (i.e., character
evidence, bias, interest, prior convictions, prior inconsistent
statements) for which the defense may consider in every
case properly discoverable if it cannot reasonably be ob-
tained by the defense. Other categories of evidence may
likewise be the subject of similar requests. The only appar-
ent limitation as to the burden upon the prosecution to
provide such evidence is that it be “material.” But the stan-
dard of materiality outlined in Bagley places the prosecutor
in the imperfect and awkward position of making ]udg-
ments about such evrdence _with a hindsight view.
Consequently, the potential for makmg constltutronally er-
rant judgments in this regard, whether the prosecutor s
motives are intentional, negligent, or unintentional, is mani-
fold. Indeed, this consequence was directly addressed by
Justice Marshall in his dissenting opinion in Bagley. There,
among other things, Justice Marshall observed that

[T]he Court also ‘asks the prosecutor to prédict what
effect various pieces of evidence will have on the trial.
He must evaluate his case and the case of the defend-
ant—of which he presumably knows very little—and
perform the impossible task of deciding whether a
piece of information will have a significant impact on

21 Id. (emphasis added).
24,
B
_21d. at (Marshall, J., dissenting) (emphasis added).
25107 S. Ct. 989 (1987).

26 Commonwealth v. Ritchie, 509 Pa. 357, 367, 502 A.2d 148, 153 (1985).

the trial. . . . No prosecutor can know prior to trial
whether such evidence will be of consequence at trial.

=+ An Tllustration of Further Dilemmas of
‘Constitutional Magnitude

Most recently, in Pennsylvania v. Ritchie, > the Supreme
Court confronted the issue whether an accused was denied
his sixth amendment rights to confrontation and compulso-
ry process where he sought to obtain records concemrng his
daughter from a state child protective agency in order to
gather evidence for impeachment. A Pennsylvania state
statute prohibited the disclosure of the files except under
court order. The trial judge refused to order 'disclosure.

‘Ritchie was charged with rape, mvoluntary deviate sexu-
al intercourse, incest, and corrpution of a minor. The
accused’s thirteen-year-old daughter was the alleged victim
of these crimes. During pretrial discovery, the accused
served a child protective service agency with a subpoena
seeking access to records concerning his daughter. In his
quest for these records, the accused sought to obtain his
daughter’s file concerning the charges pending against him
_ were compiled by the same
agency in 1978 when a se port was filed against him
alleging that he was abusing his children. The subpoena
was rebuffed by the child protective service agency. The
agency relied on a Pennsylvania statute that provided that
such records were confidential subject to eleven exceptions,
one of which provided that disclosure of the records could
be ordered by a court of competent jurisdiction. At trial,
the accused again requested the records, claiming that they
might contain the names of favorable witnesses, as well as
other, unspecrﬁed exculpatory evidence. The trial judge, af-
ter reviewing some of the records, denied the accused’s
motion. Even so, the defense was allowed considerable lati-
tude in cross-examining the accused’s daughter when she
testified. The accused was subsequently convicted of all
charges.

On appeal, the Pennsylvania Supreme Court concluded
that the denial of the accused’s access to the records violat-
ed both the confrontation clause and the compulsory
process clause of the sixth amendment. In its holding, the
Pennsylvania Supreme Court determined that “Ritchie was
unlawfully denied the opportunity to have the records re-
viewed by ‘the eyes and the perspective of an advocate,’
who may see relevance in places that a neutral judge would
not.”%.

The Supreme Court granted certiorari. In addressing the
sixth amendment issues, only a plurality of the Court? re-
jected the accused’s contention that the failure to disclose
the information he requested effectrvely ‘undermined the
confrontation clause’s purpose of increasing the accuracy of
the truth-finding process. Their response, however, is im-
portant. Justice Powell, the author of the plurality opinion,
observed that the acceptance of the accused’s confrontation

27 Chief Justice Rehnquist and Justices Powell (the author of the opinion), White, and QO’Connor. }
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clause argument, which was based upon the Court’s deci-
sion in Davis v. Alaska,?® would ‘“‘transform the
Confrontation Clause into a constitutionally-compelled rule
of pretrial discovery.”? According to the plurality opinion,
“[t]he ability to question adverse witnesses . . . does not in-
clude the power to require the pretrial disclosure of any and
all information that might be useful in contradicting unfa-
vorable testimony.” %

A majority-of the Court agreed in rejectmg the accused’s
claim that he had been denied compulsory process in viola-
tion of his sixth amendment rights. The accused argued
that the trial court’s ruling prevented him from learning the
names of ‘witnesses in his favor as well as other evidence
that might be contained in the requested child protective
services file. Noting that the Pennsylvania Supreme Court
had apparently concluded that “the right of compulsory
process 1nclude[d] the right to have the State’s assistance in
uncovering arguably useful information, without regard to
the existence of a state-created restriction,” the majority
determined that the propér analysis for this claim was not
through the compulsory process clause but, instead, that
the proper approach should be “a due process analysis.” *
Writing for the ma_]onty, ‘Justice Powell observed in this re-
gard that “[a]lthough we conclude that compulsory process
provides no greater protections in this area than those af-
forded by due process, we need not decide . . . whether
and how the guarantees of the Compulsory Process Clause
differ from [due process cons1derat1ons] »33

Accordingly, utilizing the framework the Court had es-
tablished in Brady, Agurs, and Bagley in assessing the
impact of nondisclosed constitutionally significant evidence
upon the verdict in Ritchie, the majority of the Court deter-
mined that the accused was entitled to have the child
protective services file reviewed by the trial judge “to deter-
mine whether it containe[d] information that probably
would have changed the outcome of his trial.” * The ma-
jority also held that this assessment should be made only by
the trial judge and not, in any event, by the defense. The
Court’s holding in ‘this regard is extremely 1mportant In
prescribing this specific limifation over the assessment of
the “matenahty” of the ev1dence, the Court stated ‘that:

[T]his Court has never held—even in the absence of
statute restricting disclosure—that a defendant alone
may make the determination as to the materiality -of
information. Settled practice is to the contrary. In the
typical case where a defendant makes only a general
request for exculpatory material under Brady v. Mary-
land . . . it is the State that decides which information
must be dzsclosed Unless' defense counse] becomes
aware that other exculpatory evidence' was withheld

2“*415 U.S. 308 (1974).

9 Pennsylvania v. thclne, 107°S. Ct. at 999.”
07

31 1d. at 1000.

32 1d. at 1001.

3 Id, (emphasis added).

34 1d. at 1002.

35 1d. at 1003 (emphasis added).

3 1d. at 1008-09 (Brennan, J., dissenting).

3 Davis, 415 U.S. at 318,

38 Ritchie, 107 S. Ct. at 1009 (Brennan, J., dissenting).

and brings it to the court’s attention, the prosecutor’s
decision on disclosure is final. Defense counsel has no
constitutional right to conduct his own search of the
State’s files to argue relevance. ¥

Still, prosecutors should note that Ritchie does not dis-
pense with the ancillary issue of the accused’s claim that his
right to confrontation was denied at trial. Indeed, Justice
Brennan’s dissenting opinion probably correctly points out
that it was wrong for the plurality to have rejected the
Pennsylvania Supreme Court’s holding and the accused’s
argument that Davis v. Alaska was crucial to the analysis of
this issue. * In many respects, Daws is smular to Ritchie,

In Davis, the accused was prevented from cross-examin-
ing a key government witness regarding his juvenile record
because of an Alaska state statute that made evidence of ju-
venile adjudications inadmissible in court. The juvenile
record of the key government witness was important to the
defense because it revealed that the witness was on proba-
tion for the same burglary for which Davis was charged.
The defense sought to cross-examine the witness regarding
this record because the possibility existed that the witness
was biased or prejudiced against Davis, in that he was at-
tempting to turn towards Davis the attention of the police
that otherwise would have been directed against him.
Davis’ counsel was permitted to cross-examine the witness
regarding his bias towards Davis, but was foreclosed from
alluding to his juvenile conviction. In this context, the
Court specifically observed that “[t]he jury mrght well have
thought that defense counsel was engaged in a speculative
and baseless line of attack on the credibility of an apparent-
ly blameless witness, or as the prosecutor’s objection put it,
a ‘rehash’ of prior cross-examination,” "

Although Davis was not forbidden from obtaining the
witness® juvenile record, Justice Brennan found that the ef-
fect of non-use of the record in Davis was not necessarily
substantively distinct from the non-disclosure of the child
protective services file in Ritchie. According to Justice
Brennan, in either case, the effect upon the accuseds’ con-
frontation rights was the same. ““The creation of a
significant impediment to the conduct of cross-examination
thus undercuts the protections of the Confrontation Clause,
even if that impediment is not erected at the trial itself.” %

This is an excellent point and a strong clear reminder to

‘prosecutors that the scope of analysis surrounding an ac-

cused’s request for discovery is not limited solely to the due
process analysis outlined by Brady, Agurs, or Bagley, but
may also involve the much wider panorama of the sixth
amendment and its subtle concerns
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The “Conundrum”

A generalized defense for dlscovery couched in such
terms as “all Brady evidence,” “any evidence of 1mpeach-
ment pertaining to government witnesses,”’ or ‘“‘any
evidence of uncharged misconduct to be used by the prose-
cution or during rebuttal,” provides the prosecution with
some direction as to the relevance of such evidence. Rarely,

however, are such requests solely confined to this form.”

Frequently, the defense will link these generalized requests
to other equally general requests for other *“favorable” evi-
dence stch as either documentary or’ testimonial evidence

that “will be used to aid the accused in his defense” or “will

be used on the merits to demonstrate ‘the’ accused’ 'mno-"
cence of the charges.” Prosecutors frequently argue that
such requests are a form of “gamesmanship” or a ‘‘fishing
expedition”* designed pnmarlly to distract the prosecution
from prepanng the case or to burden the prosecution into
preparing a case for both the prosecution and the defense
As frequently, defense counsel counter such arguments
with the assertion that they are only pursuing their nght to
obtain “equal access to the evidence.”“ What usually is at
stake in such controversies is that the case for the defense,
if any, is unknown. Indeed, it may be argued that in many
instances where an issue of pretrial discovery has surfaced,
it is the specific desire’of the defense not to reveal its posi-

tion regarding a criminal allegation particularly i 1n matters‘

relatmg to dxscovery 4

In commenting on the mechamsms for obtalmng dlscov-‘
ery of documentation and compulsory process then:

available for military accuseds, Arnold 1. Melnick, then a
major, observed:

It is true, of course, that once an accused has eomplled

‘with the Manual and established that the witnesses her N
desires are material and necessary to his case, he is en-

titled to their personal presence, and he cannot be

required to accept a deposition or stipulation as a sub- :

stitute. But this is a dearly purchased right, and it has
been acquired at the price of revealing the accused’s
case and trial strategy to the Government 2

A good illustration of how the defense may shadow its
aims regarding a request for discovery with a claim for
equal access to evidence is found in United States v. Freder-

ick.*> The defense sought to have the accused examined by

a psychiatrist, a psychologist, and a neurologist of the de-
fense’s choosing and at government expense. This request
was transmitted directly to the accused’s convening author-

ity urging that neither the identity of the witnesses nor thelrd

possible testimony be divulged to the prosecutlon Addi-
tionally, the defense also moved for an ex parte proceeding

with the military judge so that the application for the wit-
nesses could be made without disclosure to the prosecutor.
Both these attempts to obtain the assistance of the request-
ed witnesses were justified under Article 46. Ultimately,
these attempts were rejected by the trial judge. On appeal,
the accused complained, among other things, that the mili-
tary judge s failure to grant him equal access to witnesses
clos1ng his entire case in advance, the tr1a1 judge had
substantially prejudiced his rights. In addressing this mat-
ter, the Navy court observed that:_

We percelve [the] real objection to be that of drscovery
““timing, i.e., providing the Government with informa-
tion in advance of the necessity for so doing, in that
appellant has to date failed to delineate with specificity
wherein he has suffered the asserted prejudice. If rele-
vant and material, the much sought defense evidence
would have been subjected to prosecution scrutiny
“sooner or later. Judicial efficiency alone would havew_,,
demanded disclosure to the Government sufficiently in
advance of the exercise of its right of cross-examina-
tion so as to give that rlght meamngful effect. Discovery
‘in a criminal trial is not a one-way street. %

The Rules for Courts-Martial regarding discovery and
compulsory process* have, of course, changed since Major
Melnick’s article and also, of course, currently prov1de
against the kind of approach utilized by the defense in
Frederick in seekmg to obtain “helpful”” psychiatric evi-
dence.* It is arguable, however, that the underlying

“tactical” considerations surfaced by Melnick and the de-
fense approach in Frederick have not evaporated and serve
to explam why defense counsel continue to submit genera-
lized requests for discovery. The conundrum’ currently
existing both in the Rules for Courts-Martial and in the

case law developed by the Supreme Court is that the Court

rarely, if at all, takes into consideration that vague discov-
ery requests are purposely tactical. As a result, a murky
area has developed between its analysis of the accused’s
rights to confrontation and discovery, neither of which is
entirely congruent, and which offers the prosecutor only the
hindsight test of “materiality’ with no concomitant pretrial
burden upon the defense to demonstrate a spec1ﬁc justifica-
tion for the requested evidence. That problem is clearly
reached in Ritchie, where Justice Brennan‘ rendered the fol-
lowing observation in his dissent:

In this case, the trial court properly v1ewed Rttchle s
vague speculations that the agency file might contain
something useful as an insufficient ba51s for permlttmg

to the prlor statements of the victim the ¢ court deprived

39 See United States v. Franchia, 13 C.M.A. 315, 320 32 C.M.R. 315, 320 (1962).

40 Uniform Code of Military Justice art. 46, 10 U.S.C. § 846 (1982) [hereinafter UCMJ] generally provides that: “The trial counsel, the defense counsel, and
the court-martjal shall have equal opportunity to obtain witnesses and other evidence in accordance with such regulatlons as the Presndent may prescnbe

(Emphasis added).

41 A flavor of this approach is alluded to in Melnick, The Defendant’s Right to Obtain Evidence: An Examination of the Military Viewpoint, 29 M11 L. Rev. 1

(1965).

4 Id. at 5 (emphasis added).
47 M.J. 791 (N.CMR. 1979).
4 Id. at 805 (emphasis added).
4R.C.M. 703.

46 Indeed, R.C.M. 701(b)(2) specifically requires that “if the defense intends to rely upon the defense of lack of mental responsibility . .
before the beginning of trial on the merits, notify the trial counsel of such intention.”

. the defense shall,
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Ritchie of material crucial to any effort to impeach the
victim at trial. I view this deprivation as a wolatron of
the Confrontation Clause. 4’ :

Later, 1n apparent Justrﬁcatron of thls v1ew, Justrce Bren-'

nan, relying on the Court’s prior holdlng in Jencks v.
United States, ** ‘went on_ to further observe that “a defend-
ant is entitled to inspect material wrth a view to use on
cross-examination’ when that material ‘[is] shown to relate
to the testimony of the witness.” ”# This latter proposmon
is certainly true, especially in context with either of Justice
Brennan’s observations, but only when it is supposed that
the defense has demonstrated in advance of trial that the ev-
idence requested bears a material relationship to the
accused’s case.

A Prosecutor s Test for Materlahty

Interestmgly, the Supreme Court in Ake . Oklahoma,
has recently determined a more certain pretr1a1 test for as-
sessing the constitutional significance of a denial of an
indigent accused’s s request for psychiatric assistance at trial.
This holding has a direct bearing on the issue of pretrial
discovery. In Ake, the Court in deterrmmng whether the
accused had been deprived of a significant due process
right, found that there were three factors relevant to its
analysis. . L

The first is the pnvate interest’ that will be aﬁ'ected by

the action of the State. The second is the governmental
interest that will be affected if the safeguard is to be

provided. The third is ‘the probable value of the addi-

 tional safeguard or substitute procedural safegnards

that are sought, and the risk of erroneous _deprivation
of the affected interest if those safeguards are not -
provrded st . o

The Supreme Court’s resolutron of the thn'd factor of thrs'

inquiry provides a direct link to the consideration of an ap-
propriate pretrial test for prosecutorial action on general
requests for discovery. In discussing the parameters of thrs
third factor, the Supreme Court observed that

without the assistance of a psychlatnst to conduct a ..
professronal examination on issues relevant to the de-’ ‘
fense, to help determme whether the defense is ‘viable,
-t0 present testlmony, and to assist in preparing the
cross-examination of a State’s psychiatric wrtnesses,'

the risk of an inaccurate resolution of sanity issues is”

- extremely high. %2

The Court also observed, however, that the need for psy-
chiatric’ assrstance had to be established by the defense.
This obsérvation was the crux of the Court’s holding which,
in sum; provrded that “[w]hen a defendant demonstrates to

47 Ritchie, 107 S. Ct. at 1006 (Brennan, J drssentmg) (emphas1s added).
48353 U.S. 657 (1957).”

% Ritchie, 107 S. Ct. at 1007 (Brennan, J., dissenting).
0470 U.S. 68 (1984).

S1rd. at 77.

%2 Id. at 82 (emphasis added).

3 1d. at 83 (emphasis added).

3433 M.J. 12 (CM.A. 1986).

S51d. at 17.

56 Id.

714,

=

the trial judge that his sanity at the time of the offense is to
be a significant factor at trial, the State must, at a minimum
assure the defendant access to a competent psychlatrlst » 33

Thus accordmg to the Court the controlhng factors that
compel the government to affirmatively respond to a de-
fense request for assistance are that the accused must
demonstrate, first, what defense he is relying on, and, sec-
ond, how ‘the object of his request for assistance will
significantly apply to that defense. Such a test when applied
in the general field of “discovery” is no more onerous to the
defense than the current “Agurs-Bagley” test and provides
both the prosecutor and the trial judge with a competent
means of assessing the veracity of general, as well as specif-
ic, defense requests for drscovery

. “The true fallmg of a rule requmng the defense to demon-
strate the veracity of general requests for drscovery ‘and the
utility of the “slgmﬁcant factor” test in clarifying the specu-
lative nature of these requests is illustrated ‘through an
examination of United States v. Eshalomt, 54 a case recently
decided by the Court of Military Appeals

- Eshalomi was charged with raping Mrs. Judy Clark on
10 August 1981. Prior to trial, the defense delivered a
sweeping request for discovery to the prosecution. Similar
requests for discovery continued throughout the Article 32
investigation. Although these requests reiterated much of
the information now currently required to be delivered to
the defense under R.C.M. 701, the defense also requested
an opportunity to depose Mrs. Clark, indicating among rea-
sons for so doing an intent to question Mrs. Clark
concermng “The alleged suicide attempt by Judy Irene
Clark on.16 August 1981,” % and “The psychiatric treat-
ment of Mrs, Judy Irene Clark before and after 11 August
1981.736 Subsequent to this request the defense also re-
queésted that the prosecutlon release “all psychologxcal and
medical records of Mrs. Judy I. Clark in possession of the
U.S. Government prior to Article 32 Investigation.” ¥ Lat-
er, the defense orally requested the assistant prosecutor to
provide all stitements made by Mrs. Clark or any of the
othetr government witnesses and was assured by the assis-
tant prosecutor that although the prosecution was not in
possession of any additional statements made by Mrs. Clark
at that time, that any additional statements made by Mirs.
Clark would be provided to the defense. There is no indica-
tion in Eshalomi that the defense provided any substantive
Teason Just1fy1ng the need for the requested information.

At trial, the accused maintained that he had engaged on-
ly in consensual sexual intercourse with Mrs.’ Clark. He
testified that he had initially come into contact with Mrs.
Clark when she attempted to sell Avon products to his
wife.” Thereafter accordmg to the accused a relatlonshrp
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developed between him and Mrs, Clark to the extent that

when her husband was absent from their home, the two
would meet at Mrs. Clark’s res1dence and engage in sexual
intercourse. : . 5

Mrs. Clark’s testlmony was to the contrary ‘She agreed
that she first came ‘into ‘contact w1th the accused when she
came to his quarters 1ntend1ng to sell Avon products to the
accused’s wife. Mrs. Clark maintained that, as the accused’s
wife was not home, she left her callmg “card with the ac-
cused. Then, according to Mrs. Clark, she subsequently

received a call from the accused and after a 20 to 30 minute _

conversation was asked for a “date ” Mrs. (;lark,

testified that, during a period when her husband was on

temporary duty away from their home, she was overtaken

one evening by two intruders. She testified that she was

raped by the “shorter” of the two intruders wh

intruder was looking through her cupboards and drawers.

Mus. Clark further related that while she was being raped
the “shorter” man began talking to her and she recogmzed
his voice as the accused’s. .

Additional ev1dence adduced at tnal revealed that Mrs ’
Clark 1mmed1ately reported the rape to a nelghbor who
neighbor wanted to contact the pohce, Mrs. Clark appeared
reluctant. Eventually, however, the m111tary police were
contacted and Mrs. Clark was take hospital where she
underwent a medical examination, This_ examination ulti-
mately showed that there was no ‘semen in s ples’
extracted from Mrs. Clark’s vagina. Other laboratory tests
conducted on a towel Mrs Clark had maintained was used
by the accused to wipe away semen he ‘had eJaculated on

her face similarly showed no presence of semen. In addition
to this evidence, a physical examination of Mrs Clark fol-

lowing the reported rape disclosed that she was neither
bruised nor internally injured despite her report that she
was forcibly raped.

Following her in- court testlmony, and wh11e the trlal Was,,
in progress, Mrs. Clark rendered an additional statement to
law enforcement authorities regarding the second individual

she had previously described as entering her quarters with

the accused. In this statement, Mrs. Clark admitted that"

she had “left some details out of [her] previous statements”
because she was “very much afraid.” 8 Mrs. Clark main-

tained in this additional statement that she had also been
raped and sodomized by the second man and that he had
ejaculated in her mouth. She stated further that the second

man had threatened to harm her and her children if
told anyone. Mrs. Clark also recanted a portion of an earli-
er pretrial statement wherein she had related that she

attempted to overdose on sleepmg plllS because ‘she had‘

been raped. In her recantation of that statement, Mrs. Clark
related that she had taken an overdose of sleepmg pills be-
cause she had seen the second man who raped her peekmg

Brd )

¥ Id. at 18.
0 1d at 19.
6114, at 20.

_then personally contacted Mrs. Clark and she admitted that

in her window some days after the reported rape. Although

“the prosecution was aware of these inconsistent statements

before the conclusion of the trial, no effort was made to in-
form the defense. Ultimately, the accused was convicted
and sentenced to, among other things, thirty years
confinement.

Some days after Eshalomi’s conviction, the prosecution
informed the defense of Mrs, Clark’s additi onal statements,
The prosecutlon was uncooperative in providing the defense
with the text of these statements, however. The defense

she had made _post-trial statements inconsistent with_her
pretrﬁl statements and in-court testimony and 1nd1cated
that she “knew other things (about the evening of the re-
ported rape) but . . . intentionally left those things out of

 [her] testimony- s

After drscovenng thrs new ev1dence, the defense moved
for a new trial before the court of military review. During
the submission of post-trial affidavits, the chief prosecutor
maintained that he had not informed the defense of Mrs.
Clark’s statements made to law enforcement authorities fo k
lowmg ‘her in-court testimony because he ‘believed “that the
criminal discovery rules only required him to give the de-
fense exculpatory evidence”® which he believed was not
revealed in Mrs. Clark’s later statements He admitted that

pertalmng 'to Mrs. Clark which showed that she had a_
tory of psychiatric counseling stemming from an in
relationship she had with her older brother when she was
twelve years of age. The chief prosecutor maintained in his

" affidavit that he did not show the defense this medrcal

record because Mrs. Clark “did not want “anything brought
out in court concerning her incestuous relationship with her
brother . . . or the resulting psychiatric treatment.” ¢! Ad-
ditionally, in this regard, the chief prosecutor maintained
that by reason of Military Rule of Evidence 412(b)%* he ad-
vised Mrs. Clark that, in conjunction with her Florida
doctor-patient privilege, she did not have to reveal her

- “past sexual activities.” In an unpublished opinion, the

Navy-Marine Corps Court of Military Review denied the
defense request for a new trial, observing that Mrs. Clark’s
statement ‘made to law enforcement authorities following
her in-court testimony ‘““would not have probably produced
a substantially more favorable result for [the accused].” €

" On subsequent appeal before the Court of Military Ap-
peals, the accused argued that the actions by the

‘prosecution in deliberately withholding information con-

cerning Mrs. Clark’s medical and psychological history and
herpost-trial statement to law enforcement authorities con-
cerning her second alleged assailant ‘greatly 1mpeded the
ability of the defense to impeach Mrs. Clark and probably
affected the outcome of his trial.” % The Court of M111tary
Appeals strongly agreed

62 Mil. R. Evid. 412(b) generally provides that evidence of a victim’s past sexual behavior other than reputation or opinion evidence is not admissible in a
case where an accused is charged with a nonconsensual sexual offense, unless such evidence specifically relates to past sexual behavior with the accused or
relates to the source of semen or injury relating to the victim or is otherwise constitutionally required to be admitted.

3 United States v. Eshalomi, 23 M.J. 12,20 (C.M.A. 1986).
64 1d. at 21.
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After tracing the developments of the law surrounding
discovery issues through Brady, Agurs, and Bagley, and
drawing attention to the current Rules for Courts-Martial,
as well as its own decisions in this area, the Court of Mili-
tary Appeals concluded that reversal of the accused’s case
was required. In justifying its holding, the court observed
that both the statements made by Mrs. Clark following her

in-court testimony and her medical records amounted to.

constitutionally s1gn1ﬁcant evidence. The court found that
the central issue in the accused’s case that made both these
aspects of evidence critical was Mrs. Clark’s credibility. In

addressing the nexus between the issue of Mrs. Clark’s

credibility and the accused’s defense, the court found that
Mrs. Clark’s post-testimonial statements were critical evi-
dence because the discrepancies between these statements,
her pretrial statements, and her in-court testimony “could
have aided the defense in showing that Mrs. Clark was un-
reliable.” 5 The court also found significant a ruling made
by the trial judge that caused the defense to abandon a fer-
tile area of cross-examination. At one point in the trial, the
defense sought to introduce evidence that Mrs. Clark had
undergone hypnosis and that this procedure may have af-
fected her knowledge regarding the charged offenses. At the
same time, the prosecution argued that it should be allowed
to introduce evidence explaining that the reason for Mrs.
Clark’s hypnotic session was that she had twice attempted
suicide following the rape. The trial judge ruled that this
latter evidence would not be admitted unless “her credibili-
ty is attacked.” % In viewing this ruling and its relationship
to the non-disclosed evidence, the Court of Military Ap-
peals opined that:

In light of the defense’s original intent to offer evidence
that some of the detailed information supplied by Mrs.
Clark had been elicited by hypnosis, it seems clear that
this line of inquiry was abandoned, rather than risk the
prosecution’s introduction of evidence about the “sui-

- cide attempt.” Obviously the defense options would
have seemed quite different if the defense counsel had
been aware that, according to Mrs. Clark’s later state-
ment, there had been no suicide attempt.

Further, according to the court, Mrs, Clark’s non-disclosed_
medical records achieved constltutlonal s1gn1ﬁcance under
either of two hypothetical settings. In the first setting, the
court observed that

[I]f the defense had known of Mrs. Clark’s history of
rape by her brother, they might have conducted addi-

tional investigation prior to trial. For one thing, they

might have sought to determine if there were elements

of fantasy in her account of the rape by her brother

and the extensive treatment therefor. If she fantasized .
as to this matter when providing a medical history to

her own doctors, it would be difficult to give much

credence to her account of being raped by [the
accused]. ¢

The court established the second setting as follows:

%5 Id. at 26.
66 Id.
57 1d.
88 Id. at 27.
o d,

[T])f the childhood rape had occurred, the relevance to
her credibility also is great. Appellate defense counsel
have called to our attention psychiatric literature con-
cerning the traumatic effects of childhood incest or
rape. It is clear from this literature that in the view of
many psychlatrlsts these childhood events might be
very 1mportant in evaluating the reliability of a claim
of rape later in life. Indeed, one obvious reason why
doctors ask alleged v1ct1ms of sexual assault about any
~prior attacks is to determlne the reliability of the
“"allegations. %

-Each of these determinations seem logically supportable.
They have been gained, however, at the expense of consid-
erable hindsight. For example, it seems easy to criticize the
prosecution’s deliberate non-disclosure of Mrs. Clark’s
post-testimonial statement as its impeachment value is evi-
dent. The prosecution, however, did not have the Bagley
decision with which to assess the constitutional significance
of this impeachment evidence (although there is an equally
strong argument that the prosecution was ethically bound
to reveal its existence). Also, it is neither clear from the
facts of the Eshalomi case nor from the court’s opinion,
how the prosecution could have made the same hypotheti-
cal assessments concerning the requested evidence as made
by the court because, as it also seems clear, the defense nev-
er provided any indication to the prosecution why the
evidence requested was critical to the accused’s case. View-
ing the panorama of the case before trial, its features
consisted of numerous defense requests for discovery con-
cerning all aspects of the case including statements from all
witnesses, laboratory reports, rape kits, photographs, psy-
chiatric examinations, and health records. Viewing these
features against the background of the accused’s choices in
defending on any one of numerous theories including con-
sent, non-intercourse, lack of identity, and alibi, without
any indication by the defense of the significance of their dis-
covery requests, gives little cause for criticizing the
prosecution for failing to disclose Mrs. Clark’s past psychi-
atric treatment for an alleged incestuous relationship with
her brother. Indeed, in the author’s opinion the prosecu-
tor’s errant belief that Military Rule of Evidence 412(b)
protected her from examination in this regard seems under-
standable, if not justifiable, given the existing conditions of
the case before trial, as opposed to the vantage point of five
years after the fact.

Had the prosecution been provided notice by the defense
that the evidence requested presented a significant factor in
the accused’s defense, then there would be no justification
for the prosecution to have later deliberately failed to dis-
close the evidence. Similarly, had the defense provxded’
notice to the trial judge at the outset of the trial that its in-
tent in the case was to show that only consensua]
intercourse had taken place, that the accused’s defense was
consent, and that therefore the government may have evi-
dence in its possession that was a significant factor in the
accused’s defense because it related to the critical issue of
the victim’s credibility, the likelihood that the trial judge’s
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ruling may have been more accurate and far moré favorable
to the defense seems evident. Indeed, the fact that the de-
fense abandoned a course of acti
crucial to its case, ie., the 1mpea :
solely on the possibility that the prosecutlon may have been
allowed to admit evidence of her
indicate that either more evi tri
is revealed in the Eshalom: ‘opinion or that the defense over-
estimated the damage to its case by the mere poss:blhty of
introduction of the suicide evidence and underestimated the
critical need to impeach Mrs. Clark. In any event, the “‘sig-
nificant factor” test unquestlonably would have served to
clarify the errors outlined in this case before trial. And

while the appellate courts seem to be satisfied with the
“Agurs-Bagley” test in addressing the constitutional s1gn1ﬁ-
cance of undisclosed evidence, there is nothing prohibiting
prosecutors from applying the “significant factor” test to all
general requests for discovery. While the defense may rely
on the current state of the law to deflect this “prosecutorial
requirement,” a reasonable argument at trial is that the un-
derlying defense purpose for asserting a nght to d1scovery

under the auspices of ‘geneéral request is based mo6ré upon

tactical concerns than due process expectations. Further-
more, the hastenmg of issues regarding discovery at this
point of the trial may prevent later revelation of appellate
error because the trial judge will have a better vantage
point to assess the true, _materiality of defense requested
eV1dence

‘ The Factor of Etlucal Determmlsm N

Although Brady makes it clear that a prosecutor ] duty
of disclosure is not measured by his or her moral. culpability
or w111fu1ness, ™ it would be extremely dangerous for a
prosecutor to assume that these factors are not critical to

the process of determining harm to the accused’s case

~‘before; ‘during, and after trial. A prosecutor is a servant of
the law whose primary duty is to aid the truth-finding proc-
ess and ensure that the innocent do not suffer.’!

Consequently, as the Supreme Court has firmly recog'm“zed‘

that decisions regarding discovery, whether the accused has
generally, specifically, or has not requested evidence that is
exculpatory, favorable, or helpful, are sifigularly vested in
the prosecutor, 2 such responsibility is as much founded
upon a prosecutor s ethical duties as it is by law or statute.
Every prosecutor is at one time or another tempted to pre-
vent the surfacing of evidence that is harmful to his or her
case. This temptation is natural, given the expectatlons that
surround most criminal cases. Even so, prosecutors who
chose to quibble with evidence that is obviously important
to the defense run the risk of not only placing a criminal
case in jeopardy on appellate review if the undlsclosed evi-
dence is favorable to the accused, but, if such evidence is
uncovered at trial, may be subjected to an allegation of
prosecutonal misconduct. This latter action can be devas-
tating in terms of the prosecutor’s credibility, delays that
may be encountered in examining the entire prosecutorial
effort, and the potential for discrediting the entire system of
justice in the eyes of the public.

373 US. at 87.
7! Berger v. United States, 295 U.S. 78, 88 (1935).

72 See Pennsylvania v. Ritchie, 107 S. Ct. 989, 1003 (1987).
7316 M.J. 258 (C.M.A. 1983).
M 1d. at 260.

Case law;; revéals that within a prosecutors framework
for assessing the disclosure of evidence that is favorable to
the accused lies the following additional principle: “Beware,
yout ‘actions that fail your duty to disclose evidence
favorable to the defense will eventua]ly find you out.” A
clear illustration of this pr1nc1ple is revealed in Umted
States, Bnckey 7

" The accused was charged w1th several oﬁ'enses allegmg
that he had wrongfully attempted to possess and sell
methamphetammes and that he had on other separate occa-
sions wrongfully possessed and sold the same substances.
The principle witness against the accused was Private Tim-
othy Brown. Brown had acted as a covert conduit between
the accused and agents of the Army’s Criminal Investiga-
tion Division (CID) in assisting the CID investigating the
accused’s suspected drug trafficking efforts. Prior to referral
of the charges against the accused, Private Brown was rou-
tinely transferred to Fort Lewis, Washington. Sometime
later, a request that Private Brown be subjected to a poly-
graph examination surfaced at the Fort Lewis CID office.
Subsequently, it was discovered that Private Brown had
been admitted to Madigan Army Hospital, Fort Lewis, for
suffering from an apparent overdose of morphine and that
following treatment was admitted to a psychiatric ward be-
cause he was suffering from delusions and extreme
paranoia. These facts were transmitted by electronic mes-
sage to the prosecutor in Korea. Eventually, Private Brown
was released from Madigan Army Hospital and allowed to
return to Korea to testify in the accused’s case. Several de-
lays in the accused’s trial were encountered and eventually
Private Brown was deposed. Subsequently, Private Brown
was allowed to.return to the United States and was dis-
charged from the Army. At the accused’s’ trial, Private
Brown’s deposed testimony was introduced into evidence
ithout defense objection. This deposed testimony was cen-
tral to the government 's case and Private Brown’s
credibility became a key issue. The defense called six wit-
nesses who testified that they would not believe Brown

"under oath and called witnesses who vouched for the ac-

cused’s credibility. Even so, the accused was convicted.

After the trial, Brickey’s defense counsel was rev1ew1ng
the unauthentlcated record of trial and chanced upon the
message concerning the accused’s overdose on morphme
and his subsequent psychiatric treatment at Madlgan Army
Hospital. This evidence was a complete surprise to the de-
fense counsel and it seemed to contradict Brown’s deposed
testimony. During the depos1t10n, the defense counsel asked
why Brown had gone to the police. Brown stated that he
had, prior to cooperating with the CID, “a conversion expe-
rience: specifically, he had heard that a little girl he had
known had overdosed ‘because of the same thing’ [use of
methamphetamines] . . . and that as a result of the girl’s
overdose he had come clean at some point prior to [the ac-
cused’s] offenses.” 7

On the basis of this newly discovered evidence, the ac-
cused’s defense counsel requested the trial judge to reopen
the case for the purpose of ordering “‘appropriate relief.”
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After reviewing the evidence, the trial judge ruled that the
post-trial session requested by Brickey’s defense counsel
should not be held because it could not qualify as a revision
proceeding or a rehearing. He recommended that defense
counsel seek appropriate action through the accused’s con-
vening authority. This was done. The convening authority,
however, in the face of his staff judge advocate’s advice that
the evidence was not sufficient to either cause doubt about
the findings or create constitutional error, also refrained
from taking any ameliorating action. Eventually, the entire-
ty of this matter came before the Court of Military
Appeals.

In reviewing this matter, the court focused on the prose-
cutor’s affidavit wherein she indicated that she did not
consider the information concerning Private Brown’s drug
‘overdose and psychiatric treatment as strictly subject to dis-
~ closure to Brickey’s defense counsel because this evidence
only affected Brown’s credibility. The prosecutor also main-
tained, in this regard, that Brown’s past involvement with
illicit drugs was generally personally known by Brickey’s
counsel. and that Brown was available for a considerable pe-
riod of time for this counsel to question him. Even though
the court at the time of this review did not have the benefit
of the Supreme Court decision in Bagley, it completely dis-
missed the explanation offered by the prosecutor and
determined that her decision to withhold the evidence con-
cerning Brown’s overdose on drugs amounted to clear
constitutional error. In this regard, the court observed:

When the Government’s conduct makes it impossible
for an appellate court to gauge the impact of withheld
information under the appropriate Brady standard, it
is not the accused who must suffer the consequences.
The defense counsel must be allowed to fulfill his re-
sponsibility, and trial counsel’s failure here to disclose
this information—so important to the fundamental
fairness of the trial—thwarted the performance of that
responsibility, and may have thwarted justice as
well. 7

Additionally, the court believed that the prosecutor
should have recognized the impression generated by
Brown’s deposed testimony, and further believed that by
failing to disclose evidence that overshadowed the altruistic
message conveyed in Brown’s testimony, the prosecutor al-
lowed the court members to erroneously believe that Brown
was a reformed drug dealer. The court made clear that
“such tactics are clearly prohibited.”’¢ Ultimately, the
court took the drastic action of not only reversing the ac-
cused’s conviction as to the charges directly affected by
Brown’s testimony but, also, other of the charges that were
only indirectly affected. This was necessary according to the

73 Id. at 268 (emphasis added).

76 Id.

" 1d. at 269. ,

78 Weatherford v. Bursey, 429 U.S. 545, 559 (1977).

7% See, e.g., United States v. Killebrew, 9 M.J. 154, 159 (C.M.A. 1980).
%0 United States v. Bagley, 105 S. Ct. 3375, 3380 (1985).
8IR.C.M. 701 analysis, at A21-29.

82 Pennsylvania v. Ritchie, 107 §. Ct. 989, 1003 (1987).
8 Brady v. Maryland, 373 U.S. 83 (1963).

8 Giglio v. United States, 405 U.S. 150, 154 (1972).

8 Bagley, 105 S. Ct. at 3384.

court because it was in the best interest of justice because
“of the type of error involved.””

It is clear from Brlckey that although the court drew into
perspective the Brady and Agurs decisions in assessing the
appropriate standard to apply to the nondisclosed evidence,
it eventually drew upon the higher standard 1mposed by the
prosecutor’s ethical duty to ensure that justice is done. This
is a factor that ultlmately surfaces in any d1scovery issue

‘and one that prosecutors must not lay aside in assessing

whether to disclose evidence that is helpful to the accused.

A Framework For Applying The “Significant Factor” Test

Apart from the overriding principle that a prosecutor has
an ethical duty to disclose constitutionally significant evi-
dence whether requested generally, specifically, or not, the
Supreme Court has never held that an accused has a gener-
al constitutional right to discovery in a criminal case.”
Furthermore, despite frequent assertions by the Court of
Military Appeals that “[m]ilitary law has long been more

liberal than its civilian counterpart in disclosing the govern-

ment’s case to the accused and in granting dlscovery
rights,”” the true context of these assertions lies in the
mechanisms made available by military law for an accused
to obtain discovery rather any notion of elevated right in
this regard. Furthermore, the Supreme Court has also made
it clear that an accused does not have the unsupervised au-
thority to search through the government’s files to ascertain
the existence of constitutionally significant evidence (i.e.,
exculpatory or impeachment evidence).® Nor can the ac-
cused compel the prosecution to seek out evidence when the
evidence is not known to military authorities.® Conse-
quently, the responsibility for determining which
information must be disclosed is solely that of the prosecu-
tor’s. This duty is ongoing—“information that may be
deemed immaterial upon original examination may become
important as the proceedings progress”® and it would be
incumbent upon the prosecution at that time to release the
information.

Information that must clearly be released is that which
the courts have recognized as achieving constitutional sig-
nificance. That is, information that is both favorable to the
accused and material to the case. Evidence that is favorable
to the accused has been recognized as evidence that has ei-
ther exculpatory® or impeachment value.® Even so, this
evidence has not been recognized as material unless “there
is a reasonable probability that, had the evidence been dis-
closed to the defense, the result of the proceedmg would
have been different. A ‘reasonable probab1hty is a probabil-
ity sufficient to undermine conﬁdence in the outcome.” 8
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"As shown above, this tést of “materiality™ fails to provide
prosecutors with a meaningful basis for determining wheth-
er to disclose constitutionally significant evidence before or
during trial. This is so particularly when the defensé gerier:
ally requests that the prosecution either itself discover or
disclose such information that may be available. According-

ly, prosecutors must be able to make such decisions on the

basis of the totality of the circumstances existing either
before or during trial. Such decisions, apart from the obvi-
‘ous nature of certain evidence (i.e., known exculpatory
evidence), can be accurately made only by understanding
how the requested evidence relates to the case. This re-
quires knowledge of two factors: what the accused’s defense
is; and, how does the requested information s1gn1ﬁcant1y re-
late to that defense. -

In order to accomplish the task of determining the signif-
icant relationship between generally requested information
and the issues of the case, it is necessary for the prosecution
to seek the assistance of the defense. General requests for
discovery, unless such requests inherently prov1de notice of
how the information will relate to the case, should be re-
turned to the defense counsel spec1ﬁca11y requesting a
response as to the proposed significance of the evidence
sought. Additionally, prosecutors should not be blinded by
requests for assistance by defense counsel whi eS¢
under the general heading of “discovery.” Some requested
evidence may require an entirely different analysis. For ex-

ample, evidence requested by the defense may relate to its -
ability to confront witnesses and thereby require the prose-' L
cution to fully consider whether a failure to dlSC lose | ‘the
evidence may create sixth amendment confrontatlon issues -

at trial or on appeal. Moreover, in other respects, the de- -
fense may be requesting testimonial ev1dence, favorable to

its case, where such requests more approprlately concern

the accused’s right to compulsory process. Here, the prose-

cution is aided by R.C.M. 703, which requlres the defense
to categorize witness(s) as either “merits” or “sentencing”

witness(s). 8 The defense must accurately 1dent1fy and lo-
cate the w1tness(s) "and in the case of witnesses on the
merits, provide a synopsis of expected testimony ‘sufficient
to show its relevance and necessity.” " In the case of sen-
tencing witnesses, the defense must provide a synopsis of
expected testimony that will give reasons why the personal
appearance will be necessary and of substantial significance
to the determination of an appropriate sentence. ® Prosecu-
tors should note that these requirements concerning the
accused’s right to compulsory process are not entirely dis-
tinct from the “significant factor” test outlined above. In
fact, espec1ally regarding the sentencing phase of the trial,

they require more specific information from the defense.

Finally, in no case should a prosecutor fail to respond to
all or any part of a defense request for discovery. In Agurs,
the Supreme Court specifically noted that it was seldom ex-
cusable for a prosecutor to fail to respond to a specific and

86 R.C.M. 703(c).

' 87R C.M. 703(c)(2)(B)(i) (emphasis added). ~
8 R.C.M. 703(c)(2)(B)(i); R.C.M. 1001(e)(2)(A).
89427 U.S. 97, 106 (1975). '
90105 S. Ct. at 3383.

91427 U.S. at 112 n.20 (emphasis added).

_ 1ty of nondlsclosed evidence was not inadvertent

relevant request for information, % and this point was reem-
phasized by the Court in its subsequent decision in
Bagley 90, ‘ -

Conclusmns

In addressmg the issues surroundmg prosecutonal dec1-
sion-making regarding defense requests for information in a
criminal case, the Supreme Court has consistently, for near-
ly twenty-five years, refused to recognize that an accused
has a broad constitutional right to peer into the govern-
ment’s case. Even though such a stance seems to benefit
prosecutors, the practical result, given the Court’s gradual
development of the materiality test, which recognizes at
least two broad exceptions to its steady position, coupled
with the liberal mechanisms for military accused’s to com-
pel government disclosure of evidence, has not been
beneficial to the military prosecutor. This is so particularly
recently because prosecutors have become hostage to a bar-
rage of requests for information, witnesses, and assistance
without having a firm pretrial test with which to accurately
assess whether they are bound to affirmatively respond to
these requests. Additionally, tria] judges are in no better a
position to make totally adequate Judgments in this same
regard.

Interestingly, the Supreme Court’s decision to determine
its particularized course of action for assessing the materral-

eclﬁcally noted why 1t had do

ant’s ablllty to prepare for tr1a1, ‘rather than the
matenahty of the evidence to the issue of guilt or inno-

" cence: . . . Such a standard would be unacceptable for -

‘ determlmng the matenallty of what has been generally

“recognized as “Brady material” for two reasons. First,
that standard would necessarily encompass incriminat-
ing evidence as well as exculpatory evidence, since
knowledge of the prosecutor’s entire case would always
be useful in planning the defense. Second, such an ap-
proach would pr1mar11y involve an analysis of the
adequacy of notice given to the defendant by the State,

" and it has always been the Court’s view that the notice _
component of due process refers to the charge rather
than the evidentiary support for the charge.®!

‘Given the ext; ¢ mechanisms for d1scovery curtéitly
available to the military accused, this reasoning does not re-
ally assist the decision-making process of the mlhtary
prosecutor

If prosecutors were to begin utilizing the “sighificant fac-

" tor” test, discussed above, it is evident that the discovery

process in the military would take on a more ‘secure and
sure direction for all parties. The only possible complaint
that could be registered would be that the defense may be
compelled to prematurely reveal the tactical advantages it
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holds in not revealing the thrust of its case. It is clearly ar-
guable, however, that tactical advantages have nothing
whatsoever to do with the truth-finding process. Further-
more, harboring such a view places the defense in the kind
of position exemplified in Eshalomi, where the defense
seemingly abandoned pursuing a critical issue in the case

apparently in favor of capturing this tactical advantage and
then, on appeal, shouldered the heavy burden of proving
how the nondisclosed evidence affected the outcome of the
trial. These are consequences that surely do not need to be
preserved for tactical reasons. ,
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| 'Tb'e Adf’dcate for MiIitarj Defense Counsel o » )

“Best Quahﬁed” or Not? Cha]lengmg the Selection of Court-Martlal Members.

Captam "Robert P. Morgan
Defense Appellate Division

Introductlon

One of the most 1mportant questions faced by a defense
counsel preparing for trial is whether the case should be de-
cided by court members or by the military judge sitting
alone.! This is not a hard choice in a s1mp1e quality-plea
case where the judge’s sentencing pattern is well known.
The attorney must spend considerably more time analyzmg
the potential consequences of the dec1s1on in a complex
case, however. Often, there are no good opt1ons

The defense counsel’s burden on this i issue is rarely hght-
ened by the convening authority. To the ‘contrary, it
frequently seems that court-martial panels selections strike
fear in the hearts of accused soldiers and ‘their lawyers.
Those who have the authonty to p1ck court members often
appear to prefer senior rank to Jumor, commanders to staff
officers, and first sergeants to personnel clerks.2 Few thlngs
disturb the sleep of a defense counsel more than the
thought of facing a new, tough- -looking panel ina contested
case where the client stands to spend a good portlon of his
or her adult life’ behmd bars.

While the convening authority has’ broad d1scret10n to
choose only those considered “best quahﬁed” for court-
martial duty, this discretion has limits. The defense counsel
must be familiar with those limitations and be prepared to
challenge the manner in which court members were select-
ed when necessary The purpose of this article’is to ‘outline
the law governing selection of court members and suggest
ways in which counsel can ensure that the law is followed

Who Is “Best Qualified”? A View From the Top =~

Constder a hypothetlcal d1v1s1on in wl "'cl) the general

\JW.;’V A £33

court-martial duty to the virtual exclusion of all others. Al-
though a range 'of lower-ranking staff officers, warrant
officers, and enlisted soldiers down to the grade of E-5 are
routinely nominated, they are almost never selected. The
convening authority is advised, before making his selection,
of the proper criteria and considers his highest-ranking
leaders (primarily the bngade and battalion commanders
and their command sergeants major) “best qualified.” The
d1v1s1on commander strongly believes that the decisions
reached by courts-martial have a direct impact on the state
of discipline within the division and therefore wants his
“top people” passing judgment. He trusts these men and
women to do a good job because they are all familiar with
him and his policies and because they have been promoted
through the system to pos1t1ons of great respons1b111ty,
which reflects on their judgment. While officers below the
rank of major, warrant officers, and lower-rankmg ‘enlisted
soldiers are routinely selected as alternate court members,
they are never called for duty, even when primary members
are excused This is because the general has ordered that an
excused member must be replaced by an alternate of the
same rank

' The Law Governing Selection of Court Members T

Courts-martial are not part of the judiciary of the Umted
States within the meaning of Article III of the Constitu-
tion.® They derive their authority under Article I, pursuant
to congressional power to make rules for the government of
the land and naval forces.* Consequently, “the Sixth
Amendment right to trial by jury with accompanying con-
siderations of constitutional means by which juries may be
selected has no app11cat1on to the appointment of members
of courts martial.”5

1 Of course it is the accused, rather than the defense lawyer, who ultimately makes this decision. Because people facing a criminal trial tend to rely heavily
on their counsel’s judgement, however, it is really the lawyer who must wrestle with the dilemma.

2While the writer is aware of no empirical evidence that indicates that such officers and noncommissioned officers (NCOs) tend to be more conservatlve in
their views, counsel often assume they are less tolerant of soldiers who violate the law because they are the men and women most directly respon51ble for the

maintenance of d1sc1plme )

3 Ex parte Quirin, 317 USS. 1 (1942).

4Relford v. Commandant, 401 U.S. 355 (1966).

3 United States v. Kemp, 22 C.M.A. 152, 154, 46 C.M.R. 152, 154 (1973).
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Congress has designated the convening authority as the
only person who may select court martial members.¢ The
guiding principle for selection is found in Article 25 of. the
Code: “When convening a court- martial, the convening au-

thority shall detail as members thereof such members of the

armed forces as in his opinion are best quallﬁed for duty by
reason of age, education, training, experience, length of ser-
vice, and judicial temperament.”’ Deviation :from:this
standard requires reversal of a conviction because “an ac-

cused has an absolute right to trial before a properly

constituted court with members.” 8

Desplte the rather broad Ianguage of Artlcle 25 the con-

vening authority’s discretion has been further limited by the
decisions of the United States Court of Mi Appeals
and by the courts of military review. “Thus, 1 ower- -ranking
officers and enlisted soldiers may not be systematically ex-
cluded from court-martial duty because, “notwithstanding
the reference to the selection of those ‘best qualified,’ Arti-
cle 25 implies all ranks and grades are eligible for
appointment.”? Not only is actual improper exclusion pro-
hibited, but the appearance that the convening authority
has “packed” the court to favor the prosecution is also pro-
scribed. As the Court of Military Appeals recently stated:
“[TThis Court is especially concerned to avoid e1ther the ap-
pearance or reality of improper selection.” 1 R

The Court of Military Appeals has long recognized that
the criteria of Article 25 may be manipulated to convene
courts-martial designed to favor the government. In United
States v. Hedges, ' seven of nine court members had duties
involving some aspect of law enforcement. Hedge’s convic-
tion for premeditated murder was reversed in part because
the panel appeared to be “hand picked” to aid the prosecu-
tion. ™ In a concurring opinion, Judge Latimer wrote: “The
preéponderance of officers who were . . . employed [in law
enforcement] is so great that any reader of the record
would say candidly that the law of probability did not dic-
tate the choice.” * Judge Latimer concluded that “when it

appears from the record that one class most likely to lean in
favor of the prosecution is favored above all others, there is

_substantlal doubt thrown on the falmess of the selectlon

process.” 4

The court decided in Umted States V. Greene’ that a
court-martial had been improperly selected when its mem-
bership consisted of three colonels and six lieutenant

‘colonels. The composition of Greene’s court-martial, com-

bined with other unusual factors surroundmg the selection
process, Taised a reasonable doubt in the court’s mind that
the proper selection standard had been applied. !¢

In United States v. Daigle, 17 the court set aside the sen-
tence when it found the “members were selected not
because they actua]ly possessed the quahtres enumerated in
Article 25(d)(2) but solely because they had the senior rank
desirable for a particular court-martial.” !* This process led

to the exclusion of lieutenants and warrant officers from

service on either general or special courts- martial for al-
most a two-year period.!® Holding that the selection
process violated the Code, the court affirmed again that “all
ranks are eligible to serve on a court-martial.” %

The Army Court of Military Review has likewise pI'Ohlb-
ited the exclusion of certain ranks from consideration for
court-martial membership. In practice, this seems to mean
only actual exclusion from the nomination process rather
than exclusion from participation in a court-martral 1 In
United States v. Carman, 2 the Army court applied a two-
part test in evaluatlng the lawfulness of a selection process
that produced a special court-martial panel composed of
five lieutenant colonels and one major. The court first found
that there was no. systematlc exclusion of certain ranks be-
cause the nominees ranged in grade from O-6 to E-5.2
Secondly, the court considered whether, as in Hedges, the

“panel’s composition gave the appearance that the convening

authority “hand-picked” the members to favor the prosecu-
tion. It concluded it did not, and instead virtually endorsed

6 Uniform Code of Mrlltary Justlce arts. 22 23 24 10 U S C. §§ 822-824 (1982) [heremafter UCMJ]

TUCMI art. 25(d)(2).

8 United States v. Greene, 20 C.M.A. 232, 239 43 CMR. 72 79 (1970) When the accused enters a provident plea of gullty, only the sentence is reversed.

United States v. McClain, 22 M.J. 124, 128 (C.M.A. 1986).

9Umted States v. Crawford, 15 C.M.A. 31, 36, 35CMR, 3,8 (1964)
10 United States v. McClain, 22 M.J. 124, 132 (CM.A. 1986)

1111 CML.A. 642,29 CM.R. 458 (1960).

12 The court did not hold that a court-martial composed entirely of personnel engaged in law enforcement work 1tself gave the appearance of a packed court.
It also considered several matters developed during voir dire that tended to show the court was deliberately packed against the accused. See United States v.

Greene, 20 C.M.A. 232, 237, 43 CM.R. 72, 77 (1970)

1311 C.M.A. at 645, 29 C.M.R. at 461 (Lat1mer. T, concum.ng)
14 Id.

1520 C.M.A. 232, 43 C.M.R. 72 (1970).

16 The other factors considered by the court included a memorandum prepared by the SJA advising the convening authority that “[r]ev1ew of our courts and

boards leads me to serious consideration of only licutenant colonels and colonels as members. .

. Such people should possess the mature judgement which

is needed in actions which play an lmportant part m estabhsh' g the standards of the mrlltary ’commumty » Id at 233—34 43 C M R at 73—74

171 MJ. 139 (C.M.A. 1975).
1814 at 140.
S1d. at 141.
04, at 140.

2L See United States V. Autrey, 20 M.J. 912 (A.C. M R 1985) (selectlon process “that excluded company grade officers lmpermlssrble) United States v.
Firmin, 8 M.J."595 (A.CM.R. 1979) (norrunatmg procedure that included only officers above the grade of O-2 and enlisted soldiers above the grade of E-6

condemned).
219 M.J. 932 (A.CMR. 1985).
14, at 935.
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selection of officers on the basis of senior rank and responsi-
bility for command.? In essence, the court held that it was
lawful to select an officer because he or she was a com-
mander because the leadership qualities necessary to be
chosen for such a position “are totally compatible with the
UCMYJ’s statutory requirements for selection as a court
member.” % )
The most recent opinion on this issue is the Court of Mil-
itary Appeals’ decision in United States v. McClain. %
There the court held that an enlisted panel was improperly
selected when evidence showed that the staff judge advocate
(STA), and by implication the convening authority, pre-
ferred senior NCOs because they were considered less likely
to adjudge light sentences. The STA recommended that sen-
ior enlisted soldiers be selected based upon talks he had
with past court members who blamed junior officers and
NCOs for what the SJA considered “unusual” court-mar-
tial results. The trial judge found that by ‘“‘unusual” the
SJA meant “lenient,” which served as the factual basis for
the Court of Military Appeals’ ruling. Chief Judge Everett
recognized that “[a] convening authority has great discre-
tion in selecting court members,’”’?” but may not
manipulate Article 25 to select a court-martial panel that
will achieve a particular result. Such * ‘purposeful conduct
[is] inconsistent with the spirit of impartiality contemplated
by Congress in enacting Article 25 of the Code and with
the limitation on command influence contained in Article
37.728 Selection of court members because they would be
more likely to impose greater punlshment was thus improp-
er because the intended purpose was improper. The only
legitimate goal is to select qualified men and women who
will impartially decide the cases brought before them. In
the words of Judge Cox, who wrote a concurring opinion,
“the only concern . . . should have [been] fairness.”?

“McClain is important in three respects. First, it shows
that the Court of Military Appeals is sensitive to any threat
to the appearance of fairness in the selection process. Even
though the trial judge found that 'the"conyénihg “éimi&fit‘y
“adhered to the standards of Article 25 in making his selec-
tion,” % the appearance of unfalrness caused by an SJA
who wanted “heav1er sentences was enough to warrant re-
versal. Second, the opunon ‘indicates that the court does not
consider the lowest ranks ineligible for selection as court
members. While the three lowest enlisted grades were ex-
cluded from nomination in McClain, this was permissible
only because the accused was a private first class, not be-
cause their low rank embodied a lack of quahﬁcatlons
under Article 25(d)(2) % Third, the opinion is critical of a
selection” process de51gned to convene courts composed pri-
marily of senior officers and enlisted soldiers. The exclusion
of junior officers and en11sted members enhanced the ap-
pearance that the govemrnent sought to pack” the court
it deprived less senior people of the opportunity to gain ex-
perience as court members; and “it indicated a lack of
confidence by the convening authority . . . in the ability of
junior officers and enlisted members to adjudge a sentence
that would be fair to both the accused and the
Government.” 3

Challengmg the Selectlon Process N

RS IR

A defense counsel who decides to challenge a selection
process similar to the one presented in the hypothetical
above has ‘several hurdles to overcome. A presumptlon of
regularity attaches to the actions of the convemng authonty
and the burden is on the defense to show an ‘improper selec-
tion. 33 The obJectrve of the defense effort should be first to

24 1d. at 936. In support of its ﬁndmg that the panel “appeared" lawful, the Court stated

The statutory qualifications for selection as a court-martial member are contained in Article 25(d)(2), UCMJ In today s Army, senior commlssroned
and noncommissioned officers, as a class, are older, better educated, more experienced, and more thoroughly trained than their subordinates. The mili-
tary continuously commits substantial resources to achieve this. Additionally, those officers selected for highly competitive command positions in the
Army have been chosen on the “‘best qualified” basis by virtue of many significant attributes, including intégrity, emotional stability, mature judgement,
attention to detail, a high level of competence, firm commitment to the concept of professional excellence, and the potential to lead soldiers, especially in
combat. These leadership qualities are totally compatible with the UCMT’s statutory requlrements for selectron as a court mernber
Id.

¥, See Unlted States v. Yager, 7 M.J. 171 (CM.A. 1979) in which the Court of Military Appeals recogmzed that Iow rank presumptlvely mdlcated lack

Review held that a selection was lawful even when the convenmg authorrty testified that his “pnmary cons1derat10u” was to select commanders: “We hold
that the preference for and the intentional inclusion of those in leadership positions as court members did not invalidate the selection process. The appellant
has failed to show any systematic exclusion of quahﬁed personnel » Id. at 587

2622 M. 124 (C:MLA. 1986).

1 at132.

%1g

21d. at 133 (Cox, J. concurring) (emphasis in original).
0 1d. at 127.

3'In McClain, the court stated i s » .\ ;
In the present case, the method of selectron used by the convenmg authonty resulted m the nommatlon of 54 persons—none of whom was
below the grade of E—4. However, appellant was an E-3, so the exclusion of the lower three eniisted grades was permissible under Artrcle
25(d)(1)—which directs that, “[w]hen it can be avoided,” court members should not be “junior to . . . [the accused] in rank or grade.”

Id. at 130. This calls into substantial question the continued validity of the court’s holding in United States v. Yager, 7 M.J. 171 (C.M.A. 1979), in which the

court recognized that low rank (below E-3) presumptively indicated lack of qualification for selection as a court member.

3222 ML1. at 131. In his concurring opinion, Judge Cox wrote:
I disagree with any language in the principal oprmon which appears to per se prohibit the appointment of a court- martial panel consisting entirely of
senior officers or enlisted service-members. . Based on the statutory selection cntena, the best quallﬁed members m some cases may well be senior
officers and enlisted personnel. ‘
Id. at 133 (Cox J., concurring).

3 Cunningham, 21 M.J. at 587. The defense burden is to present evidence sufficient to cause a reasonable doubt that the members were properly selected. If
such a doubt is raised, it must be resolved in favor of the accused. McClain, 22 M.J. at 132; Greene, 20 C.M.A. at 238, 43 C.M.R. at 78.
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obtain a panel with a wide range of ranks representing a va-
riety of viewpoints and experience. 3 If this is unsuccessful,
either by voluntary action of the convening authority or by
order of the military judge, then the issue must be pre-
served for appeal.

Ly

It will, of course, be a rare case when the defense has di-
rect evidence that the convemng authority was motivated to
select members who would give greater sentences or de-
crease the number of acquittals. Thus, the defense must
delve into every aspect of the selection process to build a
circumstantial case demonstrating either an improper mo-
tive on the part of the convening authorlty or an
appearance of unfairness great enough to requlre alteratlon
of the system.*

The defense counsel faced with thls issue should ﬁrst de-
termine exactly how members are selected in his or ,her
jurisdiction. 3 During ‘pretrial discovery, counsel should
routinely request all documents, memoranda, and directives
related to the process. Counsel should find out how mem-
bers are initially nominated, how the nominees are
presented for selection to the convening authority, and how
the convening authority is advised regarding. the selection.

After becoming familiar with the nuts and bolts of the

process, counsel must look for any suspicious circumstances
surrounding the selection method at issue. In the hypotheti-
cal case above, for example, it is important to "know
whether the general’s policy has been consistent throughout
his tenure as division commander If, ms ad, ‘he general

soldiers as court members sometlme
mand, it may reflect d1sp1easure w1th,_,,certam; erdicts or
sentences. It would thus be necessary to review the results
of trial for the period prior to the start of the new pollcy to
find evidence of cases that resulted 1n acqulttals or lement
sentences. ¥’

Counsel should next look at the range of nominees
presented for selection. All the nominees should be sent to
the convening authority; the list must not be “culled” by
anyone in the prosecutorial arm.*® McClain suggests that
the convening authority must consider all eligible soldiers;

thus each rank should be represented. At least the list of
nominees should include soldiers in every rank above that
held by the accused.*® Because the convening authority in
the hypothetical only considered soldiers above the grade of
E-5, a motion requesting a new selectlon may be
appropnate

The manner in which excused members are replaced
should also be examined. The tnal counsel or others associ-
ated with the prosecution may not exercise discretion in
choosing a replacement for an excused member. 0 A fixed
policy govermng replacement may 1nd1cate, however, that
the convemng authority relied on' an improper criteria
when he made the ongmal selection. While rank, for exam-
ple, ‘may be considered as it relates to the characteristics
called for in Article 25, it may not in itself serve as a basis
for selection or as a basrs_for systematically excluding other
soldiers.*! Thus, a standing order that excused members be
replaced with alternates of the same rank, as presented in
the hypothetical, is circumstantial evidence that rank was
given undue weight in the initial selection. This is particu-
larly true when the original panel is made up of only senior
ranks and the clear effect of the policy is to exclude lower-
ranking officer and enlisted soldiers on the alternate list
from court membership. The alternate list containing a

" range of ranks then looks like a cosmetic device used to

preserve the appearance that all eligible soldiers are consid-
ered for selection. 2.

In the absence of, or better still in conjunction with, di-
rect evidence, suspicious circumstances, improper
nominating procedures, or a questionable replacement poli-
cy, the defense should try to compile a statistical base
showing the impact of the selection process over time. To
do'so will require obtaining the selection documents, mem-
oranda requesting nominees, and convening orders for the
entire period that the questioned selection policy has been
in effect. The defense can then show the frequency with
which various ranks are nominated and selected. A pattern
showing exclusion on the basis of duty position or rank
may then emerge. Other important statistics may be, for ex-
ample, the frequency by which various grades are selected
relative to their proportion within the military population,

3 While such a panel does not, of course, ensure a better outcome for the defense it nonetheless has advantages. First, it may provide a diversity of opinion

on the panel, which would encourage a fuller discussion of the evidence and thus more careful deliberation. Second, it lessens the likelihood that the mem-
bers have personal contact with each other and with the convening authority, which may inhibit disagreement and which makes them more susceptible to
command influence. Finally, such a panel looks more fair to the accused and to observers of the court-martial. When an accused feels he is being “railroad-
ed” by a group of officers and enlisted soldiers close in the chain of command to the officer who referred the charges, his or her resentment at being treated
unfairly may cause his or her behavior to become unpredictable and the relationship with his or her defense counsel may be strained. A similar perception by
observers, moreover, does nothing to enhance the reputat1on of the mllltary Justrce system among soldrers

35 The approach suggested below is not necessarily exhaustive in any sense. Because each case and each _]unsd1ct10n has its own unique characteristics, the
approach required to uncover evidence of i 1mproper selection W1ll vary and is limited only by the individual defense counsel’s creatwnty and investigative
abilities.

36 A model selection process is described in Scliwender;' One Péidto, Two Pbtdto ..
12.7

37 See United States v. Greene, 20 C M. A 232 43 C. M R 72 (1970) in whtch a panel of hlgh-rankmg officers was held to be unproperly selected based in
part on a set of unusual circumstances surrounding the selection process.

38 See United States v. Cherry, 14 M.J. 251 (CM.A. 1982) United States v, Crumb, 10 M.J. 520 (A.C.M.R. 1980)
39 See supra note 31.
40 United States v. Cherry, 14 M.J. 251 (C.M.A. 1982).

41 United States v. Yager, 7 M.J. 171 (CM.A. 1979); United States v. Daigle, 1 M.J. 139 (C.M.A. 1975); United States v. Greene, 20 CM.A. 232, 43
CMR. 72 (1970)

42 In McClain, the court recognized that “sometlmes the probable nnpact of an act helps illuminate the intent of the act.” 22M.). at 131 n.5. The emphasrs
in McClain on maintaining the appearance of integrity in the court member selection process makes such a replacement scheme seem at best questionable.
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and the frequency by which commanders are selected ver-
sus staff officers. * It may also be appropriate to compare a
group of officers with a high selection rate (for example,
O-6s) with a group not selected (CW4s). By examining per-
sonnel files, one may demonstrate that the two groups are
similar in respect to the characteristics called for in Article
25 and differ only in rank or the qualification to command.
This indicates that the non-selected group was excluded be-
cause of a factor not found in Article 25.4 '

Statistical evidence can serve as a strong basis for arguing
that an improper criteria such as senior rank was a deter-
mining factor, or that the convening authority was
motivated by a purpose other than selecting an impartial
fact finder. Such evidence 1 may also e tablish the appearance
of unpropnety d1scussed in McClam. If convenmg au-
thority’s proper concern is only to select members who will
fairly and impartially hear the case, then the laws of | proba-
bility indicate that over time a range of el1g1b1e soldiers of
different ranks will be selected for court duty * Regardless
of whether a panel composed solely of senior officers and
enlisted members may pass muster in some cases, 4 the
consistent selection of such ranks over a long penod of time
appears improper. It appears ‘at ‘'worst that the convemng
authority, by always appointing a select group of senior
people who are relatively close to him in the chain of com-
mand, has sought to influence the results of trials in favor
of the government. At best it appears only that the conven-
ing authority has ignored the criteria ‘of Article 25 and
substituted his own, more restrictive, standard y

Preserving the Issue for Appeal

The defense is not required to choose a court with mem-
bers to preserve the issue of i improper selection for appeal.
The Court of Military Appeals in McClain expressly re-
jected application of waiver to the issue when the defense
stated for the record that its choice of forum would have
been different if the members had been selected properly. 4’

g ey e

Thus defense counsel must clarify on the record, upon deni-
al of any motion challenging the selection process, which
forum it would choose if the court had been properly
appomted 4

Itis equally important to preserve an adequate factual
basis for the issue. All the relevant documents for the entire
period the unfair selection process has been in effect should
be introduced. The statistical information discussed above
should also be in the record, either by stipulation with the
government or by testlmony of 1nd1v1duals who mamtam
the records from which the information is taken. The de-.
fense may also seek to have the SJA and the . convemng
authorlty testify on the motlon Because on th1s type of is-
sue it is unlikely that a single fact will, in itself, be
determinative, all aspects of the challenged process must be
thoroughly documented. This will admittedly place a signif-
icant burden on the defense. If the unfair selection process
remains in- effect in subsequent cases, however, it should be
easier to raise the motlon with the information compiled in
the first case.

Conclusron

A llteral readlng of Article 25 gives the convening au-
thority broad discretion with a concurrent potential for
abuse. The law recognizes that all soldiers are eligible for
court duty, however, and prohibits the convening authority
from selecting members based only on their rank or duty
position or to achreve a partlcular result. The selectlon
method must also ‘be free from the appearance that it was
designed to favor the government. Given the unlrkehhood
of obtaining direct evidence of a convening authonty s im-
proper motive, the defense must build a circumstantial case
by creatively exposing every facet of the selectron process to
scrutiny. Aggressive litigation of this' issue could lead to
success at trial or on appeal and may at least encourage the
convening authority to adopt a more moderate court mem-
ber selection policy.

43 While statistics alone have never been held sufficient to demonstrate an lmproper selection, the Court of Mrhtary Appeals has consrdered such evidence.
See United States v. Crawford, 15 C.M.A. 31, 35 CM.R. 3 (1964).

“ Warrant officers may never be selected; for example, simply because they are 1ot normally commanders. While the Army Court of Military Review has
held that the responsibility to command indicates qualification as a court member, see United States v. Cunningham, 21 M.J. 585 (A.C.M.R. 1985); United
States v. Carman, 19 M.J. 932 (A.C.M.R. 1985), this is not an Article 25 criteria and cannot be used to justify exclusion of a class of otherwise eligible
officers. The Court of Military Appeals has clearly held that while criteria such as rank and ‘duty position may be considered to the extent that they reflect
that an individual possesses the characteristics called for in Article 25(d)(2), they may not in themselves serve 1o justify selection or non-selection. As the
court said in Greene: “Not a single condition is inserted [in Article 25(d)(2)] with regard to . rank or position within the military community.” 20
C.M.A. at 238, 43 CM.R. at 78. See also United States v. Daigle, 1 M.J. 139 (C.M. A’ 1975). )

45 See Hedges, 29 C.MLR. at 461 (Latimer, J., concufring) (“any reader of thé record would say that the law of probability did not dictate the choice”).

46 See McClain, 22 M.J. at 133 (Cox, J., concurring) (“Based on the statutory seleciion criteria, the best qualified members in some cases may well be senior

officers and enlisted members.”) (emphasis added). .

Y1d. at 126-28.

“8In McClain, the defense counsel stated : .
Solely because of your ruling, your Honor, we would elect to change to an officer panel. The accused would like to state specifically, for the record that

he would prefer a fair and properly selected enlisted panel but in as much as that has not been prov1ded would at thrs tlme request an oﬂicer pa.nel
Id. at 127. :
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DAD Notes"_ R

‘Multiplicity: The Headache Continues -

Trial defense counsel are urged to litigate the issue of
multiplicity, as the appellate courts have recently begun re-
stricting appellate defense counsel’s ablhty to do so. The

Air Force Court of Mlhtary Review in United States v.

Wheatcraft' held that the issue of multlpllclty for sentenc-
ing is waived on appeal if not raised at court-martial. The
court relied on Rule for Courts-Martial 1005(f),> although
that rule specifically addresses sentencing 1nstructlons and
not multrphc1ty

In another case, Umted States V. Jones,3 the Court of
Military Appeals, relying on United States v. Holt,* held
that no appellate claim of multiplicity for ﬁndmgs will suc-
ceed unless it can be determined from the face of the
challenged spec1ﬁcat10ns whether they are mulfiplicious.
Jones requires, as a minimum, that trial defense counsel
move to have the challenged specifications be made more
specific. =

The moral of these two cases is that it has become in-

creasingly important, indeed dispositive, that multiplicity
for findings and sentencing be litigated at the trial level.’
Failure to do so may deny your client relief to which he or
she is entitled. The good news is that, based on Jones, in ar-
guing for multiplicity, defense counsel can rely on the
Baker® test rather than the more restrictive Blockburger’
test.? Captam John J. Ryan

The Mllltary Instructlon Course

When its name changed from the United Sta'tes‘ Army
Retraining Brigade (USARB) to the United States Army
Correctional Activity (USACA) in December 1982, the pri-
mary mission emphasis changed from retraining for return
to duty to confinement. The USACA Commander has not
allowed the concept of retraining for return to duty to die.
The concept is alive and well at USACA and is currently
referred to as the Military Instruction Course (M.I.C.).¢7

Army prisoners with sentences to confinement of four
months to two years are confined at USACA. All are
screened as potential “return to duty”!® or “restoration to
duty” ! candidates through the USACA Return to Duty
Program. The program consists of three phases of evalua-
tion. Phase I is conducted while the prisoner is confined in

123 M.J. 687 (A.F.C.M.R. 1986).

nedium custody It 1nc1udes a comprehenswe records re-
view, evaluation by social workers, and a meeting with the
USACA Assignment Board, 2 all of which generally occur
during a prisoner’s first ten weeks of confinement. The As-
signment Board makes an initial determination of a
prisoner’s potential for return to duty. The performance of
prisoners initially considered to have good potential for re-
turn to duty is closely monitored and evaluated by USACA
cadre using Vatious evaluation tools developed at USACA.
Although a prisoner may fail to be targeted as a return to
duty candidate at the Assignment Board stage, the prisoner
may subsequently convince the USACA cadre of his or her
potential and then be 1ntegrated mto the Retum to Duty
Program

- Phase II evaluatlon is conducted whrle the pnsoner is in
mmrmum,custody and generally requires a minimum of
ninety days for completion. Prisoners who have completed
confinement but served less than ninety days in minimum
custody may voluntarily be assigned to the USACA hold-
ing platoon to permrt completron of the evaluatron process.

Minimum custody at USACA does not involve physrcal
restraint, i.e., there are no bars, wires, or guards, and evalu-
ation focuses on a prisoner’s ability to perform in a less
restrictive environment. Favorable chain-of-command rec-
ommendations are required during Phase II for a prisoner
to progress to Phase III. In the absence of favorable com-
mand recommendations and personal selection for
partlclpatlon in Phase III by the USACA Commander, the
prisoner is ultimately processed for excess leave, discharged
pursuant to court-martial sentence, or admrmstratrvely sep-
arated on completlon of the sentence to conﬁnement )

Ifa prrsoner s court-martial conv1ct10n becomes ﬁnal
L.e., -appellate review is completed before the return to duty
evaluation process is completed, the USACA Commander
specifically considers whether return to duty or execution of
the punitive discharge is appropriate when taking action
pursuant to R.C.M. 1113(c)(1). If return to duty is consid-
ered appropriate, the commander may delay execution of
the punitive discharge until completion of Phase TII or he
may direct execution of the punitive discharge and subse-
quently recommend restoration to duty by the Secretary of
the Army. Restoration to duty is also possible if, after exe-
cution of a pun1t1ve dlscharge, a pnsoner not prev1ously

2Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial IOOS(t) [hereinafter R.C.M.] .

323 MLT. 301 (C.M.A. 1987).
416 M.J. 393 (C.M.A. 1983).

3 For a listing of multiplicity cases see Raezer, Trial Counsel’s Guide to Multtphctty, The Army Lawyer, Apr 1985 at 21

6 United States v. Baker, 14 M.J. 361 (CM.A, 1983).
T Blockburger v. United States, 284 U.S. 299 (1932).

[

8 This refutes prior government claims to the contrary. See Cunningham, The Blockburger Rule: A Tnal by Battel The Army Lawyer, TJul. 1986, at 57.
9 United States Army Correctional Actmty, Policy Number ZX-10-86, USACA Restoratton and Retum to Duty (RTD) Procedures, 16 Apnl 1986

ODep’t of Army, Reg No. 19047, Military Police—United Siates Army Correctlonal System, para 6—15 "App. A (1 Oct. 1978) (CI 1 Nov 1980) (status
resulting from suspension or remission of an approved punitive discharge or the absence of an adjudged and/or approved pumtlve dlscharge and no adminis-

trative discharge) [hereinafter AR 190-47].

11 AR 190-47, para. 6-16, (Secretarial authorization for enlistment after completlon of appellate review and execution of an affirmed pumtlve d.lscharge)

12 AR 190-47, para 6—4d (C1, 1980).
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considered a return to duty candidate-is favorably recom-
mended by the chain-of-command.

The USACA Commander personally selects the return to
duty candidates who will participate in the M.I.C., or
Phase III of the program. Prisoners not selected undergo
further evaluation until they are released on excess leave or
are discharged. The sentence to confinement and forfeitures
of a prisoner selected for M.L.C. is suspended and the for-
mer prlsoner is then as51gned to M.I.C. Currently, no one
partlclpates in M.I.C. whlle in a prlsoner status

The MIC. isa four week course of mstructmn admm1s-_

tered by drill sergeants. The focus is on basrc mlhtary skills
and exacting discipline. The USACA Commander personal-
ly approves all candidates for ‘graduation from M.I.C. If a
candidate is approved for graduation, his or her punitive
discharge and remaining unexecuted. sentence are remitted.
For those candidates previously restored to duty, action is
taken to remit any unexecuted portion of the sentence. All
M.I.C. graduates are immediately reassigned to regular
units away from USACA. Cho1ce of ass1gnment is not ac-
corded to graduates.

This program is unlque to USACA No such program
exists at the United States Disciplinary Barracks (USDB)
and USDB prisoners currently do not participate in the
USACA program. The USACA program is highly selective
and during fiscal year (FY) 1986 only five percent of all
USACA prisoners were selected for participation in M.I.C.
In FY 1986, however, only three candidates failed to gradu-
ate from the program. Therefore, a prisoner’s chance for
graduation, substantive sentence relief, and return to duty is
great, once selected for the program.

Trial defense counsel should adv1se thelr cllents bound,
for USACA of the existence of the M.I.C. _program and its
basic operation.® It is 1mportant that prisoners demon-
strate on arrival at USACA that they are committed to
returning to duty and that they make their commitment
known to the USACA cadre. Therefore, it is essential that
prisoners be properly counseled so they may make an’ in-
formed decision considering both their own best interest
and the fact that the odds against selection for the program
are great Captain Kelth W Slckendlck

SJA Delegation of Signature Authonty

The Army Court of Military Review has recently decided
a case strictly enforcing the staff judge advocate’s duty to
personally provide a written post-trial recommendation to
the convening authority before action is taken on the record

13 United States v. Hannan, 17 M.J. 115 (C.M.A. 1984).
14 ACMR 8600240 (A.C.M.R. 30 Jan. 1987).

of trial. In United States v. Secor,'* the court determined
that a post-trial recommendation signed by an individual
other than, but “for” the staff judge advocate, was legally
insufficient, Accordingly, a new review and action was
ordered.

The Secor decision noted that nothlng in the record indi-
cated that the staff judge advocate was either absent or
disqualified, or that the individual who signed the post-trial
recommendation was serving or acting as the staff judge ad-
vocate. Article 60(d) of the Uniform Code of Military
Justice requires the convening authority to obtain the writ-
ten recommendation of the staff judge advocate. !> Based on
the individual’s apparent lack of official authority, the
Army court held that the post-trial recommendation did
not meet the requirements of Article 60(d). 16

For the trial defense counsel, the decision in United
States v. Secor may have other applications. Before the con-
vening authority can refer a case to a general court-martial,
he or she must receive a written pretrial advice from the
staff judge advocate. !’ Because the requirement for the staff
judge advocate’s personal written advice is the same under
Article 34 (pretrial advice) as Article 60 (post-trial recom-
mendation), the Secor holding is equally applicable when an
individual uses the “for’* signature block on behalf of the
staff judge advocate on a pre-trial advice.!® Captain
William J. Kilgallin.

Synchronize Watches: ‘Manual, Not Local, Time

Local rules that burden counsel in a manner not autho-
rized by the Manual for Courts-Martial may be invalid. In
a recent opinion, United States v. Williams, ' the Court of
Military Appeals reviewed a Rule of Court promulgated by
the U.S. Army Trial Judiciary, Fifth Judicial Circuit,
Europe. The court found that the Rule, which required
written notice of motions served on opposing counsel at
least five working days before trial, was in conflict with Mil.
R. Evid 304(d)(2), which provides that motions to suppress
evidence “shall be made by the defense prior to submission
of a plea.””  As the local rule carved out a period of time in
which the Manual otherwise allowed defense to act, the
court held the rule invalid. !

..-In Williams, appellant was charged with attempted rob-
bery. He entered a plea of guilty to the lesser included
offense of assault and battery. Prior to entering his plea,
however, defense counsel moved in limine to suppress evi-
dence of certain pretrial statements made by appellant. The
military judge inquired whether trial defense counsel was
aware of the five day notice requirement of the local Rules

15 Uniform Code of Military Justice art. 60(d), 10 U.S.C. § 860(d) (1982), [hereinafter UCMJ] states: ‘Before actmg under this section on any general court-

martial case or any special court-martial case that includes a bad-conduct discharge, the convemng authority .
ommendation of the stafl’ judge advocate or legal officer” (emphasis added)

. shall obtain and consider the written rec-

16 Delegation of s1gnature authority to subordinates must not be prohibited by Army regulations or federal statutm Dep’t of Army, Reg No 340—15 Oﬂ'ice
Management—Prepanng and Managing Oorrespondence, para. 9-1a (1 Mar. 1985).

17 Article 34, UCMY, states: Before directing the trial of any charge by genieral court-martial, the convening authority shall refer it to his staff judge advo-
cate. . . . The convening authority may not refer a specification under a charge to a general court-martial unless he has been advised in writing by the staff
judge advocate » (emphasrs added). See United Statés \Z Murray, 22 M.J. 700 (A C.M.R. 1986) (pretnal adv1ce requ1red)

BR.CM. 601(d)(2)(B) remforces the language of Artlcle 34 but also provndes that the pretnal advice may be walved

1923 M.J. 362 (C.M.A. 1987).
2 1d. at 366 (emphasis added).
M
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of Court. 2 The judge further inquired if trial defense coun-
sel had “any good cause to show why . . ..an exceptron [to

the local Rules should be granted].” Defense counsel re-
stated his substantive motion,* but did not address the._ ,
any reliance on

timeliness issue. He also did not articulate
the. predomlnance of Manual _provisions over locally
promulgated tules. The motion was denied based on-
compliance with trmehness requlrements of local rules.”

The issue presented in Williams was’ prevxously consrd-
ered by the court in United States v. Kelsen.?s The Kelsen
court’ dealt with the validity of a Rule of Practlce before
Army Courts-Martial, which had been promulgated by the
Secretary of the Army. The Rule reviewed was similar to
that in the instant case. It required written notice of motron
or other pleading to the trial counsel and the trial judge “a
soon as practicable after service of charges ”2 While not a
“bright line” like the instant fiv day requirement, the court

nevertheless found that the Rule fettered the defense be- )

yond the extent intended by the Manual % Therefore, the
Rule was held invalid. ?

2214, at 363.
B,
2pd.

that failure to move prior to plea constitutes a waiver of the ob_]ectlon
%63 M.J, 139 (C.M.A. 1977).

¥ Id. at 140.

28 Id.

As a11 ofﬁcers of the court, counsel have an obhgatlon to
eﬂ‘ect the orderly administration of justice. Local rules of
court often assist in this process by standardizing practice

A and pr0vrdmg guidance to counsel. * Trial defense and trial
" counsel alike must make every effort to comply with such

rules. In fact, failure to cornply may subject counsel to en-
forcement measures. At a mmrmum, repeated vrolatlons

ness. Trial defense counsel, however, ‘must continue to keep
one thing paramount: the effective representation of the ac-
cused. If faced with a situation that constitutes a local rulek

violation, but that is within the bounds of Manual
sions, counsel should press for application of the Manual
provision, and should fully develop for the record the sur-
roundlng facts and circumstances. In particular, if local
“time” is faster than Manual “time,” counsel should not
permit the more restrictive provision to operate to an ac-
cused’s detriment. 3! Captain Melissa Wells-Petry.

25 Id. The ml.htary Judge also styled the defense counsel’s noncomphance with local rules as a waiver, Id. at 365. Cf. Mil. R. Evid. 304(d)(2), which states

29 1d. at 141. Counsel may also be mterested in watchmg for Umted States v. Webster, petition granted, 23 M J. 49 (C M.A. 1986). In Webster, the trial
judge denied a request for trial by military judge alone. R.C.M. 903(b) states that the accused may “defer requesting trial by military judge alone until any
time prior to assembly.” Accused made the request prior to assembly, although at a previous docketing call he had expressed a desire to be tried by mem-
bers. The request was denied, apparently on a notion of untimeliness in that the forum change would inconvenience the already-notified members.

30 The Williams holding does not mean that all local rules are invalid. thlzams, 23 MLJ. at 366:°

31 “However laudable [the objectives of local rules] may be, they do’ not permit overndmg Rules prescnbed by the Presrdent in the Manual for Courts
Martial.” Id. , : -

Trial Judiciary Note

Larceny, Forgery, and Multlphclty

; Colonel Herbert Green
Military Judge, First Judicial Circuit, Fort Knox, Kentucky -

In United States v. Baker,! the Court of Military Ap- logically related to a single course of criminal conduct.”?

peals attempted to bring some order to the chaos that was
the law relating to multiplicity.? In doing so, it set out sev-
~eral rules for determining whether offenses were
multiplicious for findings. First, one must determine wheth-
er the charged offenses are based on one transaction, that is

“a series_of occurrences or an aggregate of acts whrch are

114 M.J. 361 (C.M.A. 1983).

Next, one must decide if the charges based on a single
transaction constitute a multlphcatron of charges. A multi-
plication of charges occurs if: the charged offenses stand in

__the relationship of greater or lesser offenses; the charges are

part of an indivisible crime; or the offenses ‘“‘are different as-
pects of a continuous course of conduct prohrblted by one

214 MLJ. at 372 (Cook, J. dissenting); see id. at 370-71 (Everett, C.J., concumng) Although Judge Cook was refernng to problems concernmg multlp].lclty
for sentencing, his description could also apply to the findings stage of the tnal Apparently, Judge Cox is not as pessrmrsnc as are his fellow Judges See

United States v. Mullins, 20 M.J. 307, 308 (C.M.A. 1985)
314 M.J. at 366.
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statutory provision.”* A charged offense is a lesser includ-
ed offense of another if the offense’ contains only elements
of, but not all the elements of, another offense or where the
offense, although containing elements different from those
of another offense, is “fairly embraced in the factual allega-
tions of the other offense and established by evidence
introduced at trial.” 5 For sentencing purposes the court
took an expansive view of multiplicity and determined that
offenses may be mu1t1p11c1ous even though they contain dif-
ferent elements. ¢ :

. Even though 1t appears that Baker was 1ntended fo be the
Court of Military Appeals basic framework upon which to

decide multiplicity issues, less than six months after it was‘

decided, the court deemed that more guldance was neces-
sary. In United States v. Doss,” the court oplned that
exrgencles of proof will permit multlphclous pleading. Once
the exigencies are resolved, however, the multiplicious
charges must be removed from the case.® Thus, mul-
tiplicious charges must be dismissed where they are based
on inconsistent findings of fact or when the charges are
identical. The court reiterated its holding in Baker that
multiplicity for sentencing is viewed with leniency on behalf
of the accused.®

As a result of Baker and Doss, it appears for findings pur-

poses that the court is wrlhng to permit the government to

have substantial leeway in the charging process. Thus, un-
less charges are clearly multiplicious under the guidelines
set out by the court, the government likely will be permit-
ted to have the charges it desires reach findings. With
respect to sentencing, the rules are different. The liberality
given the government on. ﬁndmgs in effect shifts to the de-
fense and there is an inclination to hold that charges are
multiplicious” unléss there is ‘good reason "that they should
not be. 10

Within this framework, the Court of Military Appeals
has decided several larceny/forgery multiplicity cases since

‘.
SId. at 368.

Baker and Doss. In United States v. Ward,!! the accused
was charged, inter alia, with thirteen specifications of utter-
ing worthless checks to the Fort Gorden Exchange and
thirteen specifications of larceny from the Army and Air
Force Exchange Service at Fort Gordon at the same time as
the uttering of the checks. The Court stated that it “appears
that each utterance was tréated as the false pretense by
which money or property was obtained” ? from the ex-
change. Accordingly it held the charges were multiplicious
for findings purposes. '* The court made no distinction be-
tween whether the appearance came from the spemﬁcatlons
or from the evidence.’® The 51gn1ﬂcance of this dlstlnctlon
would subsequently become apparent

United States v. Holt,'s the accused was charged w1th
several larcenies and the wrongful use of a false n:uhtary

identification card “The evidence established that the 1dent1-"'

fication card was used fo deceive cashiers at several post
eéxchanges, thereby enabling the accused to accomphsh the
larcenies. The larceny specifications did not indicate that
these offenses were accomplished by the use of the false
identification card. On appeal, the accused claimed that the
larceny and false identification card offenses were mul-
tiplicious for findings. The court rejected this claim and
held that “in testing for multipliciousness we need not go
beyond the language of the specifications on which the case

""is tried.” '* The proper remedy for the accused was to move

at the trial to make the larceny specifications more definite
so that they would “fairly embrace” the false identification
card charges. I’ Because no motion had been made, relief at
the appellate level was not granted. ‘

" In United States v. Allen, s demded the same day as Holt ,
.-demonstrates what the court means by the term “fairly em-
~braced.” Allen was charged with two specifications of

larceny of Eastern Airline tickets and two worthless check
offenses. The latter specifications indicated that the checks

‘were written on the same dates as the larcencies, in the

6 The Manual for Courts-Martial adopts the different elements test as the determinant of sentencing multiplicity. Manual for Courts-Martial, United States,

1984, Rule for Courts-Martial 1003(c)(1)(C) [hereinafter R.C.M.]. The Court of Military Appeals has rejected this test. United States v. Jones, 23 M.J. 301
(C.M.A. 1987).

715 M.J. 409 (C.M.A. 1983).

® The exigencies may be removed in a number of ways. The accused may plead guilty to some of the charges, thereby obviating the need for multiple
charges. Also, at the close of evidence the government may'elect to ‘proceed on charges based on one theory or the judge may compel the government to
elect. A third method may be to instruct the members that they may not find guilt based on inconsistent findings of fact. Thus where the accused is charged
with larceny and receiving stolen property, the members may be instructed that if they find the accused guilty of one offense they must acquit on the other.
A fourth approach occurs when the judge sets aside a finding of guilty and dismisses the charge after the ﬁndmgs are announced. See, e.g., United States v.
Hickson, 22 M.J. 146 (C.M.A. 1986); United States v. Mayfield, 21 M.J.'418 (C.M.A." 198%).

15 M.T. at 413,
00p a general couri-martial, a sentence to the maximum pumshment or anything remotely approachmg the maxnmum punishment is a rarity. This is the
case even when there is great liberality in determmmg that offenses are “multiplicious for sentencmg Therefore, it is only the rare case where the determina-

tion of the maximum punishment has any effect-on the trial.” Accordingly, for practical reasons in most cases it makes 11tt1e sense for the tnal counsel to
oppose defense requests that charges be held multiplicious for sentencmg purposes. : - . :

1115 M.1. 377 (CM.A. 1983). .
24, (emphasns added). The ‘military judge treated the “offenses s mult1phcrous for sentencmg P

1 Interestmgly, the court cited United States'v. Litilepage, 10 C.M.A. 245, 27 CMR., 3197(1959) as its authorrty In' Lintlepage, the accused was found
guilty of larceny by chieck of $30:00 and the dishonorable failure to maintain sufficient fands in his Bank aécoudit to honor the chéck. The éourt held that the
offenses were multiplicious only for sentencing.

et e el wk

14The opinion is also silent on the nature of the plea.
1516 MLJ. 393 (C.MLA. 1983).

1$1d. at 394, » —_—
17 In determining whether to grant the motlon, the tnal judge cons1ders the ev1dence See Umted States v. Baker, 14 M.J. 361, 368 (CM.A, 1983)
18 16 M.J. 395 (C.M.A. 1983).
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same amounts, and for Eastern A1rlme tickets. The coutt o
held that the specifications demonstrated that the larcenies
were accomplished by the uttering of the worthless checks. -

20

Accordingly, the offenses were mu1t1p11c1ous for findi

United States v. Mullins?! reemphas1zed the holdmgs in
Holt and Allen that the language of the specifications gov-
erns whether larceny and forgery specifications will be held
multiplicious for findings. In Mullins, forgery by uttering
spécifications referred to the same victim, date, and amount
of money alleged in each companion larceny and attempted

larceny specification. Accordmgly, the specrﬁcatrons were

multiplicious.

United States v. Jones ?2 is the court’s most recent larceny
forgery multiplicity decision. The accused was charged with
conspiracy to commit larceny, larceny, and forgery by ut-
tering a check. The larceny and forgery were alleged to
have occurred at the same place’and date.?? Moreover, the
conspiracy specification indicated a relationship between
the larceny and forgery charges. Nevertheless, the court
held that the language of the larceny and forgery specifica-
tions did not fairly embrace each other. Therefore, the
defense claim that the offenses were multiplicious was. re-
jected. The court, citing Holt, stated that the proper defense
course would have been a trial motion to make the larceny
specifications more specific by showing that the larceny and
forgery offenses were one.?* Absent such a motion, the
court would not grant relief.

Four years have passed since Baker launched the Court’s

most recent odyssey into multiplicity. With respect to larce-
ny and forgery, several rules have emerged. First, it is the

pecifications claimed to be multiplicious

Athat determmes if one offense is fairly embraced in anoth-

er.? Second, the fact that a third specification indicates

v,,.,that the larceny and forgery speclﬁcatlons are fairly em-

braced within each other is immaterial. 26 Th1rd an
appellate court will not look behind larceny and fo_rgery
speciﬁcations to the evidence to determine multiplicity. ¥’
Fourth, it is incumbent on the trial defense counsel to move
either for dismissal of speclﬁcattons based on multiplicity or
for an amendment to a speclﬁcatlon to establish that one of-
fense is fairly embraced in another ®

The first three rules are essentially for appellate courts
and as a whole they provide only minimal guidance to the
trial participants.? Some matters are clear, however. At
trial, the defense counsel should first make a motion to dis-
miss based on multiplicity. If that fails, he or she should
move to amend the specifications to demonstrate that one
offense is fairly embraced in the specification of another. In
litigating these motions, the trial judge must consider all
the facts and circumstances of the case. Thus, while an ap-
pellate court looks to the specifications to determine
whether one is fairly embraced in another, the trial judge
looks to the evidence. This is a significant difference and

must be appreciated by the trial participants.

At least one matter remains unresolved. When a forgery
by making occurs significantly earlier than the uttering of

‘the document and the uttering is committed in order to ac-

complish a larceny, it is unclear whether the forgery by

19 The military judge determined that the offenses were multlphclous for sentencing.

2 Accord United States v. Kmney, 22 M.J. 872 (A.C.M.R. 1986); United States v. Gudel, 17 M.J. 1075 (A.F.C.M.R. 1984). But see United States v. Wood,
19 MLJ. 542 (A.C.M.R. 1984), petition denied, 21 M.J. 168 (C.M.A. 1985). For a very narrow lnterpretatlon of the term “falrly embraced,” see United States
v. Caldwell, 23 M.J. 748 (A.F.CM.R. 1987). :

2120 M.J. 307 (C.M.A. 1985).
2223 M.J. 301 (C.M.A. 1987).

23-The opinion is not particularly well written and it is difficult to discern if any other significant similarities exist in the specifications. For example, the
opinion purports to set out verbatim both the larceny and forgery specifications, but omits to set out the check and merely statés that a photo copy of the
check was set out in the forgery specifications. Therefore, the réader canriot tell if the amount of the check was the ‘amount alleged in the larceny specifica-
tion; ‘nor can the reader determirie if the accused was the payee of the check. The opinion-also refers to the forgery as a bad check offenise, a térm moré
commonly applied to violations of Article 1232 rather than Atrticle 123. Uniform Code of Military Justice arts. 123, 123a, 10 U.S.C. §§ 823, 823a, (1982)
[hereinafter UCMJ]. The court, however, reaffirmed Baker, not wtthstandmg the language in R.C.M. '1003(c)( l)(C)

2423 M.J. at 303

25 United States v. Jones, 23 M.J. 301, 303 (C.M.A. 1987); United States v. Allen, 16 M. 3. 395, 396 (c MA. 1983), Umted States v. Holi, 16 M. 393, 394
(CM.A. 1983).

26 United States v. Jones, 23 M.J, 301 (C.M.A. 1987),

27 Id.; United States v. Holt, 16 M.J. 393 (C.M.A. 1983). This may not be the rule in cases mvolw.ng oﬁ'enses other than larceny and forgery In Uriited
States v. Burris, 21 M.J. 82 (C.M.A. 1985), the court went behind the language of the specifications and looked at the evidence to determirie that two docu-
ments alleged in separate specifications were falsely completed at the same time. Accordingly, it held that there had been an unreasonab rpulttphcatlon of
charges and consolidated the specifications. In United States v. Morris, 18 M.J. 450 (C.M.A. 1984), the court also went behind the Iang'uage of the specifica-
tions and determined from the evidence that the acts alleged in separate specifications of assault were in fact indivisible parts of the §ame incident.
Accordingly the court consolidated the speclﬁcatlons "See also United States v. Bostic, 20 M.J."562 (A.C.M.R. 1985).

In United States v. Glover, 16 M.J. 397 (C.M.A. 1983), however, the court held that even though the evidence established that the victim was held at
knife point while she was raped and sodomized, the failure of the specifications to allege that the rape was commrtted by aggravated force requlred a holding
that the rape and aggravated assault specifications were not multiplicious.

In Burris, the alleged offenses were both violations of Article 107, UCMJ, and in Morris, both specifications alleged violations of Article 128. In Glover and
in the larceny/forgery cases, the speclﬁcatlons alleged violations of different punitive articles. Therefore, the rule may be that when several violations of the
same punitive article are alleged, it is proper to look at the evidence to determine multiplicity. When violations of different pun.mve arncles are alleged
however, it is the wording of the specifications that determines multiplicity. :

If this is the court’s rationale, it has not been clearly articulated. Nor has the court explamed why is should be significant in determining mulnphclty
Until the court defines why in some cases the multiplicity decision is based on the evidence and in others it lS based on the wordmg of the specrﬂcatlons, the
multiplicity issue will continue to bedevil trial participants.

28 United States v. Jones, 23 M.J. 301 (C.M.A. 1986); United States v. Holt 16 M.J. 393 (C. M. A 1983), see, eg., Umted States v. Gans, 23 MT, ‘540' 542
(A.CM.R 1986). But see United States v. Burris, 21 M.J. 82 (C.M.A. 1985); United States v. Morris, 18 M.J. 450 (C.M.A. 1984), where it appears that
motions to dismiss or consolidate were not made at the trial.

2 For significant guidance, the trial judge must look to the rules set out in Baker, Doss, and the Manual for Courts-Martial (R.C.M. 307(c)(4))
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making and.the larceny/uttering are multiplicious. In
Allen, the specifications alleged making rather than uttering
the checks. The court found this distinction to be meaning-
less. Because the checks were alleged to have been made on
the same day as the larceny, there was no s1g-mﬁcant dlffer-
ence between making and uttering. When the 1nterva1 is
greater, a different result may be warranted ‘

The Army Court of Military Rev1ew has recently held
that forgery by making a check and forgery by uttering the
check that were separated in time by more than one month
are not multiplicious.? The decision is reasonable. If the
offenses were multiplicious, there would be little incentive
for the accused to abandon his or her criminal conduct
once the initial forgery was accomplished. Thus where the
accused commits one forgery by making a document, has a

SR PELTS S el e e

significant period of time to contemplate his or her miscon-
duct, and then proceeds to utter the forged document, the
accused has in fact committed discrete offenses for which a
finding of multiplicity for findings or sentence is not
warranted

The issue of multlpllclty in larceny and forgery cases is
not simple. It is not that difficult, however, if all trial par-
ticipants pay attention to some basic rules. The defense
counsel must make motions to dismiss or to amend. The
prosecution must use common sense in pleading to make
the accused answer for what it is believed he or she has
done instead of drafting pleadings that demonstrate an en-
cyclopedic knowledge of military law. The trial judge must
base his or her rulings on the ev1dence 1n hght of the princi-
ples set out in Baker and Doss.

G B 2 i

30 The contemporaneous making and uttering are multiplicious for findings. United States v. Allen, 16 M.J. 395 (CM.A. 1983); United States v. Lauderdale,

19 M.J. 582 (N.M.C.M.R. 1984),
31United States v. Mora, 22 M.J. 719 (ACMR 1986).

Government Appellate Division Note

United States v. TlptonA Mare’s Nest of Marital Cdnirnﬁhiéation“‘P'“r"‘iv"il“e':"ge

" Colonel Norman G. Cooper

" Chief, Goveinment Appellate Division ~

United States v. Tipton! is an interesting and revealing

opinion of the United States Court of Military Appeals. It .

adopts a narrow construction of Military Rule of Evidence
504(b) by holding that admission of letters from an accused
showing him to be less a model spouse than he claimed in
his unsworn statement resulted in reversible error.

Chief Judge Everett’s opinion rigidly applies Mlhtary" .

Rule of Evidence 504(b),? dealing with the marital commu-

nication privilege, to presentencmg Tipton requires that a

military judge limit any 1nqu1ry as to the application of the
privilege to whether there is a legally recognized separation
at the time of the communication, and not otherwise be
concerned with the true state of the marriage. Thus, no
matter how disharmonious or nonexistent a marital rela-
tionship may be when one spouse privately communicates
with the other, that communication is protected providing
it occurs in the absence of any de jure—as opposed to de

facto—separation. The rationale for such an unbendmg ap-

proach to the admission of evidence even when an accused

puts forth a belief that he was a “legally single person”? at
the time of the communication, rests in establishing “‘cer--
tainty and stability” for military justice, a criminal law

123 M.J. 338 (C.M.A. 1987).
2 Military Rule of Evidence 504(b) provides: '

o General rule of przwlege A person has a privilege during and after the mantal relatlon’ iﬂlp'to refuse to dlsclose,

system involving numbers of non-lawyers in its administra-

‘tive process.* To understand how a rule of evidence

designed to preserve the institution of marriage was applied
to a spouse who believed no marriage existed at the time of
his communication, it is necessary to examine the full cir-
cumstances of Tipton. .

- ‘Machinist’s Mate Second Class Tipton was’ ‘conVi'Cte&Wb‘y
a Navy general court-martial of sundry offenses based upon

" his claims for dependency benefits deriving from a purport-

ed marriage to one Shirley Heckard. During its case, the

~government called Lani Mae Tipton to testify that she and

sailor Tipton had married in 1977 and never divorced, in
spite of Tipton’s providing divorce documents to the Navy
in connection with his claims of marriage to Shirley Heck-
ard. (It appears that Tipton used an altered 1976 divorce
decree involving his first wife, Mary Julita Tipton to estab-
lish the bona fides of his divorce of Lani Mae in 1978.°)
The government then offered, W1thout success, handwrltten
letters from Tlpton 1o Lani Mae, sent to her in 1982 a con-
siderable time after their supposed divorce. The case went
to findings with no evidence presented by the defense, and
Tlpton was conv1cted

d'to’ prevent another from dlscios-
o't'separated as prov1ded by law.

(2) Definition. A communication is “confidential’ if made pnvately by any person ‘to the s spouse of the person and is not intended o be disclosed to

third persons other than those reasonably necessary for transrmssxon of the commumcatlon )

3 Tipton, 23 MJ. at 340,
41d at 343,
51d. at 339-40.
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Prior to sentencing, Tipton made an unsworn statemeént
in which he asserted that he had received a copy of a di-
vorce decree in 1979 and therefore believed himself
available to pursue marriage with Shirley Heckard, thereby
creating dependency status for her and her three children.

He further advised the general court-martial that he was'in
the process of obtaining a “genuine” divorce that would al-

low him to “remarry” his present family.® The government
reoffered Tipton’s letters, asserting waiver of any marital
communications privilege based upon his unsworn state-
ment. Over defense objection, the military judge ruled that
the public policy behind the privilege had been undermined
and Tipton’s unsworn statement constituted a waiver of
that privilege. The Navy-Marine Corps Court of Military
Review sustained this ruling, but the Court of Military Ap-
peals found otherwise, holding that the military judge erred
to Tipton’s prejudice in admitting the letters. '

Recognizing that there is some support in federal cases
for not applying the marital privilege for confidential com-
munication in the absence of a real marital relationship,’
Chief Judge Everett drew a distinction between an appellate
court applying the Federal Rules of Evidence and one ad-
dressing the Military Rules of Evidence. The Federal Rules,
of course, are the genesis of the Military Rules and the lat-
ter largely parallel their provisions.® Because the Federal
Rules do not codify with specificity the privilege, however,
they are interpreted with a view to common law policies be-
hind the privilege and whether its invocation makes sense.
The Military Rules, on the other hand, have specific lan-
guage and, in the case of Military Rule of Evidence 504, the
language speaks to a marital relationship wherein a confi-
dential communication is made when the spouses are not
legally separated. Thus, Chief Judge Everett concluded that
so long as a couple is not legally separated, confidential
communications are forever protected under the privilege. °

Chief Judge Everett also addressed the fact that Tipton’s
letters were offered during presentencing procedures, but
did not find that any relaxation of rules of evidence regard-
ing rebuttal evidence then® affects the availability of the
privilege. Finally, he took up the proposition that Tipton’s
belief as to his marital status, namely that he was divorced

S Id. at 340-41.

from Lani Mae at the time of his letters to her, belies any
expectation of confidentiality in them. The Chief Judge
pointed out that there was no exception under Military
Rule of Evidence 504(c) that recognizes such, !' and further
that the privilege would apparently apply to a common law

' marriage even if a party to that arrangement was unaware

of the existence of such a relationship. > To nail down the
exclusion of the Lani Mae letters as presentencing rebuttal
evidence, Chief Judge Everett observed first that the gov-
ernment was inconsistent in convicting Tipton based on his
marriage to her, then claiming he was not entitled to a mar-
ital privilege of confidentiality. The Chief Judge then drove
his last nail by finding that the letters did not really rebut
Tipton, in that excerpts support the latter’s belief that he
was, in fact, divorced from Lani Mae.!* Thus, in spite of

_the value of the letters in demonstrating that sailor Tipton

was not a model of marital fidelity in his relationship with
Shirley Heckard, the letters did not conform to the prosecu-
tion’s purpose in rebutting Tipton’s unsworn statement as
to a good-faith belief in the validity of his legal marriage to
Shirley Heckard. Query, if trial counsel had offered the let-

‘ters specifically to show that Tipton was not the good

husband and moral example he claimed, !* but rather a
wayward lothario seeking to rekindle a sexual relationship
with Lani Mae while he lived with Shirley Heckard, would
a different result obtain?

¥

It is difficult to quarrel with Chlef Judge Everett’s con-
clusion that the military judge abused his discretion in
admitting Tipton’s correspondence with Lani Mae, because
the letters were not true rebuttal of Tipton’s assertion that
he believed he was, in fact, divorced from her. Nonetheless,
it would seem that at presentencing the letters would have
been helpful in-evaluating Tipton’s true character in light of
his self-serving unsworn statement. Indeed, Chief Judge Ev-
erett observed that an accused “is not éntitled to immunity
from the Government’s introduction of unflattering evi-
dence—especially during sentencing.” ' Nevertheless, the
Chief Judge found Tipton’s letters inadmissible under the
rebuttal theory for which they were offered. Having denied
the Navy an evidentiary billet for Tipton’s billets-doux,

7 Chief Judge Everett quotes extensively from United States v. Byrd, 750 F.2d 585 (7th Cir. 1984), a case whlch examines the purpose of the mantal commu-
nications privilege. That case refused to apply the privilege to permanently separated couples. Chief Judge Everett attempts to distinguish Tipton’s letters as
reflecting a reconciliatory situation. Perhaps a more realistic view would be that Tipton was reluctant nqulsh a sexual as opposed to marital relation-
ship, inasmuch as he suggested the exchange of nude pictures and, even in Chief Judge Everett’s eyes, ired preoccupied with resuming sexual relations
with Lani Mae.” Tipton, 23 M.J. at 345 (The letters themselves are not appended to the opinion, hence those seeking insights into the essence of Tipton’s
marital communications must rely upon Chief Judge Everett’s ecdyiastic observations as to their contents.).

8 See Chief Judge Everett’s Foreword to S. Saltzberg, L. Sehlnasl & D Schueter, Mlhtary Rules of Evidence Manual vii (2d ed. 1986). Chief Judge Everett
observes that the Military Rules go further than the Federal Rules in having specific provisions pertaining to husband-wife and other privileges.

® Tipton, 23 M.J. at 344,

10 United States v. Strong, 17 M.J. 263 (C.M.A. 1984) holds that a military judge has discretion to permit quéstions about an accused’s misconduct in rebut-
tal of the latter’s presentation of good conduct even when the document upon which the misconduct is recorded is inadmissible (It should be noted that

Chief Judge Everett dissented in Strong, finding that the accused had not opened the door to this specific evidence of misconduct, namely nonjudicial
punishment.).

1111 United States v. Martel, 19 M.J. 917 (A.C.M.R. 1985), the Army Court of Military Review found that joint criminal venture marital communications
were not specified as exceptions under Military Rule of Evidence 504(c)(2), but federal cases adopted a common law exception, and applied a joint partici-
pant exception to the spousal privilege of Rule 504(b). This contrasts sharply with Chlef Judge Everett S approach in lookmg at the llteral la.nguage of Rule
504 as both the beginning and end of the mqulry -
12 Tipton, 23 MLY. at 344. o
Brd. at 345,
"14In his unsworn statement, sailor Tipton not only portrayed himiself as a loving husband but also as one teaching children “the proper codes of life and
honesty through example. For this reason,.I have tried to the best of my ability to live a life as honest and responsible as I would want them to.” Id. at 340.
151d. at 345. C
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Chief Judge Everett hammers home his message by di-
recting reassessment of a sentence !¢ he characterizes as not
“harsh.” 7 Regardless of the result, one can only admire

the Chief Judge’s legal legerdemain in getting there; howev-
er, apices juris non sunt jura. '8

16 Sallor Tipton recelved a bad conduct dlscharge, conﬁnement for one year, total forfeltures, and reducnon to the grade of E—l for false official statement
larceny, a false clalm and nineteen msta.nces of falsely obtammg va.nous dependency benefits. Id at 339.

l7Id at 345.

18«1 egal principles must not be carried to thelr extreme consequences, without regard for equlty and good sense ” Black’s Law D1ct10nary 87 (5th ed

1979).

. Trial Defense Service Note

: Wlll the ‘S'uspect flease Speak Into the kMicrophone? "

Captain Robin L. Troxell & Captain Todd M. Bailey'
Schweinfurt Field Office, U.S. Army Trial Defense Service

Many court-martial convictions are based in large part
upon confessions or admissions obtained by the military po-
lice or the Criminal Investigation Division (CID). These
confessions or admissions appear in court, at best, as writ-
ten statements explained by the recollections of the
participants, and at worst, as simply recollections. These
recollections often create inaccurate, incomplete, and con-
flicting accounts, which in turn lead to disputes regarding
rights warnings, waiver, voluntariness, and the contents of
the interview.2 These disputes can, in large part, be elimi-
nated by the objective record of a tape recording of the
entire interview, including rights warnings. More impor-
tantly, a tape recording will provide the court-martial with
a much better opportunity to determine the truth. Consist-
ent with our search for the truth, the following rule is
proposed :

Rule. Tape Recordmg Suspect Interv1ews

(a) All 1nterv1ews of suspects by members of the m111-
tary police or the Criminal Invest1gat10n Division, ?

including rights advisement and waiver of nghts, shall

be tape recorded, unless there exist exigent circum-
stances which would prevent recording. Such
recordings will be preserved for trial. o

(b) If an accused makes a timely motion to suppress or
an objection based upon a violation of (a) above, and

the accused presents a plausible version of what hap- .
pened during the interview which would, if true, entitle
him to suppression of the statement, the entire state-
ment shall be suppressed.

(c) If an accused makes a timely motion to suppress or
an objection based upon a violation of (a) above, and
the accused disputes the factual content of particular
statements made during the interview, those state-
ments shall be suppressed

(d) When a statement obtamed in v1olat10n of (a)

- above is considered for any purpose, the court shall
give weight to the accused’s version in any factual
' dlspute

| (e) When the government demonstrates that the fallure |
to tape record a suspect interview was in good faith, 4
~ the sanctions of (b), (¢) and (d) above will not apply.

_ (f) This rule does not prohibit the use of the statement,
‘or any part thereof, to impeach by contradiction the
in-court testimony of the accused or the use of such
statement in a later prosecution against the accused for
perjury, false swearing, or the making of a false official
statement.

The proposed rule will aid the courts in accuratcly deter-
mining whether there has been compliance with the

! The authors extend thanks to Captain Peter M. Cardillo, Defense Appe].late Division, for his research assistance.

2From 1979 1o 1984 the Courts of Mlhtary Review and the Court of Mllltary Appeals declded at least forty reported cases rega.rdmg the issue of voluntarl-
ness of confessions. West’s Mlhtary Justice Digest (Jan. 1985), key No. 1116. “In most confession cases that have reached the United States Supreme Court,
the actual events that occurred in the interrogation room have been disputed. Grano, Voluntariness, Free Will, and the Law of Confesswns, 65 Va. L. Rev.
859, 898 n.192 (1979) » Stephan v. State, 711 P.2d 1156, 1161 n.15 (Alaska 1985).

3 The proposed rule i is hmlted to m111tary pohce and CID personnel because the authors beheve it 1s 1mpractlca1 to requlre other military personnel to record

1nterv1ews

4Once there isa rule requiring tape recordmg, lack of knowledge of a duty to tape record should not be consndered good faith.
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warning and waiver requirements of Article 315 and
Miranda v. Arizona;® aid the courts in accurately determin-
ing the contents of an admission or confession;’ save the
government time, effort, and expense;® allow statements to
be redacted prior to trial so as not to prejudice the mem-
bers;® and aid in effective interviewing of suspects o

dispute resolution. Without question, the reliability and
credibility of a confession or admission are better judged by
listening to a tape than by listening to the recollections of
participants. 1* This accuracy is especially important in the
case of a suspect interview because an objective electronic
recording best protects a suspect’s constitutional and statu-

tory rlghts ‘Clearly, a tape recording is a substantial

The ﬁrst two advantages are by far the most 1mportant it advantage in a court’s search for truth.

They demonstrate that tape recording creates truth where
there was uncertainty by replacing the uncertain medium of
biased > human perception ‘with the objective record of a
tape recorder. All evidence regarding rights warnings, waiv-
er, ‘subsequent invocation or lack thereof, coercion,
promises, contents of statements, etc., will be accurately re-
corded, thus providing a court with a complete record for

As with any rule, a rule requiring suspect interviews to
be tape recorded has potential disadvantages. For example,
such a rule could, arguably: “frighten the suspect and chill

5 Uniform Code of Military Justice art. 31, 10 U.S.C. § 831 (1982) [hereinafter UCMIJ]. Article 31 provides:

(a) No person subject to this chapter may compel any person to incriminate himself or to answer any question the answer to which may tend to incrimi-
nate him.

(b) No person subject to this chapter may interrogate, or request any statement from an accused or a person suspected of an offense without first inform-
ing him of the nature of the accusation and advising him that he does not have to make any statement regarding the offense of which he is accused or
suspected and that any statement made by him may be used as evidence against him in a trial by court-martial.

(c) No person subject to this chapter may compel any person to make a statement or produce evidence before any military tribunal if the statement or
evidence is not material to the issue and may tend to degrade him:

(d) No statement obtained from any person in violation of this article, or through the use of coercion, unlawful influence, or unlawful inducement may
be received in evidence against him in a trial by court-martial

6348 U.S. 436 (1966). See Stephan, 711 P.2d at 1161; In re S.B., 614 P.2d 786, 790 n.9 (Alaska 1980) (““It will be a great aid to the trial courts’ determina-
tions and our own review of the record if an electronic record of the police interview with a defendant is available from which the circumstances of a
confession or other waiver of Miranda rights may be ascertained.”); Unif. R. Crim. P. 243, commentary at 57-58 (1974) (“This [rule] will aid the courts in
accurately determining whether there has been compliance with the warning and waiver requirements and to accurately determine the contents of an admis-
sion or confession. Sound recordings appear to be the most effective way for the prosecution to meet the ‘heavy burden’ of demonstrating a knowing and
intelligent waiver imposed upon it by Miranda . . . .”), quoted in State v. Harns, 678 P.2d 397, 410 (Alaska Ct App 1984) (Smgleton, I, concumng and
dissenting), rev’d, 711 P.2d 1156 (Alaska 1985).

7 Kamisar, Forward: Brewer v. erllams —A Hard Look at a Dtscomﬁttmg Record 66 Geo. L.J. 209, 23343 (1977)

8 Tape recording will eliminate most dlsputes concemmg the fallure to read rlghts, the assertion of rlghts ‘'and the contents of a statement See Kamtsar,
supra note 7, at 238 (“In all likelihood the use of a recording device, a tmy administrative and financial burden, would have spared the state the need to
contest the admissibility of Williams’ disclosures in five courts for erght years.”); Stephan, 711 P.2d at 1162 (With a complete tape recording “less trme,
money and resources would have been consumed in resolving the disputes that arose over the events that occurred durmg the mterrogatlons )

? Thorne, Video Tapes and the Law—An Update, The Army Lawyer, Mar. 19,77 at 7, 10.
10 ' . I

C.E. O'Hara, Fundamentals of Criminal Investlganon 154 (4th ed. 1976) recommends that “the room set apa.rt for mterrogatrons or for mterv1ews in
the offices of the law enforcement agency should be equ1pped with a permanent recording mstallatlon,” pointing out that there may be several purposes
in recordmg an mterrogatlon other than’ offering it in evi nce: if a suspect contradicts himself or falls into inconsistencies, by playing the interrogation
back to him “he may be brought to appreciate the futrlrty of deceptlon," id."at '155; if a suspect implicates associates or accomplices, “the fecord can ~
later be played for the dssociatés for the purposes of mducmg them to confess,” id. at 156; if the interrogator is ‘unable to spot weaknesses in the sus-
pect’s story or if the interrogation is interrupted, the officer can listen fo the tape, “analyze it for’ consrstency ‘and credibility,” and “after determlmng
the weak pomts, he can then plan the strategy and tact1cs to be employed in the next mterrogatlon session. » Id.

Kamisar, supra note 7, at 238'n. 124

11 The Supreme Court has employed tape recordmgs to determme voluntanness See. e g Cahforma v. Prysock 453 U S 355 (1981)
12

Itis not because a polrce ofﬂcer is, more dlshonest than the’ St of us that we should deman Man' ob_]ectlve recordatlon of the crmcal events Rather, it is
because we are entitled to assume that hé is no less human—no less 1nclmed to ‘reconstruct and intérpret past events in a light most favorable to h1m
self—that we should not permit him to be “a judge of hls own cause

Kamisar, Supra note 7, at’ 242—43 (footno' jomltted)

13 See id. at 237 (quotmg Solicitor General Archlbald Cox frorn hlS Brlef for the Uruted States at 8 Mass1ah v. Umted States, 377 U S. 201 (1964), whlch
argued for the admissibility of a tape record.m (< {[the Tec ordmg of such conversatrons] safeguards defen dants from’ dlstorted testimony and aids the admin-
istration of justice. . . . Even slight nuances in describing a conversahon may “be of crucial 1mportance R Surely, it is preferable that these’ crucral facts
be established by a recordmg of the conversation itself’ ) and at 239 (quotrng 'C.E. O’Hara, Fundamentals of Criminal Investigation 154 (4th ed. '1976),
« ‘Obvrously, the best evidence. of an mterv1ew 1s the recorded vorce The words themselves are there the tones and 1nﬂect1on prov1de the true
meaning. Y

141f the advantage of accuracy is not clearly. substantial based on one'’s own experiences in court or in life, a reading of Kamisar’s article would be worth-
while. Briefly, Kamisar reviewed the records and briefs in Brewer v. Williams, 430 U.S, 387 (1977). In Williams, the Supreme Court reversed a conviction
and based iis holding on the contents of a conversatlon between a pollce officer and Williams in a police car (the “Christian Burial Speech”). After readmg
Kamisar’s article, one is convinced that the Supreme Court, as well as the other courts that heard the Williams case, had a perception of the conversation
that may indeed have been far from reality. Therefore, one also concurs in Kamisar’s critiques that “the various opinions in Williams totter on an incom-
plete, contradlctory, and recalcitrant record,” that the “‘Supreme Coitrt—and all our courts—deserve better and should demand more," and that “any trial
of the issue of waiver, no less than that of coerclon—waged by the crude, clumsy method of examination, ¢cross-examination, and redirect—is almost bound
to be unsatlsfactory » Kamisar, supra note 7, at 233 and 234-35. (footnotes. omitted). More significantly, none of these critiques would be applicable had
there been a tape recording of the conversation. In other words, Had there been a tape recording, Williams would have dealt with truth, not speculation.
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any willingness he might have to confess; !> be too expen-
sive; ¢ and require qualified operators and chain-of-custody
procedures so as to ensure the accuracy and reliability of
the tape. 17 The only potential drsadvantage that needs com-
ment is the first.

The fear that a suspect may not be w1111ng to talk does
not override the substantial advantages to tape recordmg
First, there will be no such effect if the suspect is not in-
formed that the interview will be recorded. Along this line,
there is no constitutional duty to inform a suspect that his
or her statements are being recorded (although the Army
has imposed such a duty by regulation).'® Second, even if

the suspect is informed, the chilling effect would probably
be minor.!® In any case, the issue of whether to put a sus-
pect on notice that the interview is being tape recorded is
secondary to the necessity to tape interviews. The interest
in tape recording suspect interviews clearly outweighs both
the speculative interest in notice®® and any potential loss of
confessions if notice is required.?' The advantages of tape
recording cited above thus outweigh any arguable
dlsadvantages

Requiring suspect 1nterv1ews to be tape recorded is nei-
ther novel nor unsupported.?? It is required by the
National Conference of Commissioners on Uniform State

15 Harris, 678 P.2d at 412 (Smglebon, J., concurring and dissenting); see also Kamlsar, supra ‘note 7 at 237 n. 122

16 Most military police stations and CID offices probably already have tape recording capablhty See Harris, 678 P. 2d at 412 (Singleton, J., concurring and
dissenting) (The police contend that a requirement that confessions be recorded “would require wasting cassettesw since it is never clear when interviewing a
witness that he will confess. I do not think this argument requires rebuttal See ‘Model Code of Pre- Arrargnment Procedure § 130 4 commentary at
342-43.).

17 Present procedures regardlng other tangible evidence can easily be adopted CID Pam No. 195—6 Cnm1

1979); see Kamisar, supra note 7, at 240: )
True, a recording can be tampered with, but “it is doubtful that many officers would dare tamper with [such] physical evidence [and in any event] it
could be required that the record be [promptly] deposrted with the court under seal.” Of course, the defendant would have the right to cross-examine
the officer testifying to its authenticity. “The fact that it is conceivable that an agent may perjure himself no more makes a recording inherently unrelia-
ble and inadmissible than any other evidence which likewise may be’ fabricated.” (footnotes omltted D

18 See Kamisar, supra note 7, at 237 n.122 (quoting the Model Code of Pre-Arralgnment Procedure §'130. 4(2) commentary at 349 (1975)); see also United
States v. Williams, 737 F.2d 594, 606 (7th Cir. 1984) (citing Lopez v. United States, 373 U.S. 427 (1963)); United States v. Miriani, 422 F.2d 150, 154 (6th
Cir. 1970); Stephen, 711 P.2d at 1162 nn.20-21. It should be noted that existing Mllltary Police and CID regulatrons authorize sound recordings of suspect
interviews provided the investigator gives notice to the suspect that the interview is bemg taped. Dep’t of Army, Reg. No. 190-30, Military Police—Military
Police Investigations, para. 3-24 (1 June 1978); Dep’t of Army, Reg. No. ‘190-53, Mlhtary Pollce——Interceptlon of Wire and Oral Communications for Law
Enforcement Purposes, para. 1-2¢(9) (1 Nov. 1978) [hereinafter AR 190—53] CID Reg. No. 195-1, Criminal Investigations—CID Operations, para. 5-7d(2)
(1 Nov. 1986). The absence of an authorization to tape without “notice” suggests that investigators would have to follow the tortuous procedures outlined
for interception of oral communications, if no notice is given. See AR 190-53, chapter 2. Present regulations, by requiring notice and by making it extremely
difficult to tape without notice, may currently discourage investigators from tape recording.

19 Videotaping of Defendants Saves Time, Money, Justice Assistance News, Aug. 1983, at 8, col. 2 (At least one study indicates “only 10 of 3,000 people have
refused to be taped while making a statement.’ ) Taken from Captam R Bursell Vldeotape Evndence Seemg is Behevlng (Apn.l 1984) (paper presented to
TIAGSA).

2 See Kamisar, supra note 7, at 238 n.122 ("If the pnce for a system requiring sound recordmgs of the warmngs, and warvers of other responses, and any
subsequent conversation is that the suspect need not be told that a sound recording is being made, I would be quite wrllmg to pay it”).

t{estlgation Evtdence‘ Procedures (9 June

21 The choice between a confessiofi or tape recordmg seems to be a choice between a confessron or the complete truth. With this'in mind, the cho1ce is clear.
“Socrety wins not only when the gurlty are convicted, but when cnmmal trlals are falr our system “of the administration of justice suffers when any accused
is treated unfairly. . . . ‘The United States wins its point whenever _|ust1ce is done its citizens in ‘the courts.”” ‘Brady v. Maryland, 373 US. 83, 87 (1963)
(footnote omitted); see also Stephen, 711 P.2d at 1162 (“Given the fact that an accused has'a constitutional right to remain silent, under both state and
federal constitutions, and that he must be clearly warned of that right prior to any custodial lnterrogatlon, [the argument ‘that the rule might have a chilling
effect] is not persuasive.” (footnote omitted)).

22 See Kamisar, supra note 7, at 233-43, 238 n.122 (After analyzmg the records and br1efs in Wzlltams, Kamisar concluded that “wherever feasible all con-
versation between the police and a person in custody [should] be tape recorded.”), and authorities cited therein; 29 Am. Jur. 2d Evidence § 534 (1967) (“[I}t
has beén said that a sound recording of a confession is of more value to the court than one in writing, especially where an issue has been raised as to whether
it was voluntary.”); Stephan, 711 P.2d at 1158 n. 2 (“Ragan v. State, 642 S.W.2d 489, 490 (Tex. Crim. App. 1982) (Tex. Code Crim. Proc. Ann. art. 38.22
§ 3 (Vernon 1979) requiring that oral statements of the accused during custodial interrogations must be recorded in order to be admissible)”’); Hendricks v.
Swenson, 456 F.2d 503, 506-07 (8th Cir. 1972) (In deciding that admission of a video taped confession did not violate an accused’s constitutional rights, the
court recommended its use in all confessions stating: “For jurors to see as well as hear the events surrounding an alleged confession or incriminating state-
ment is a forward step in the search for the truth. ). Video taping suspect interviews would obvnously be preferable, but in the interest of ecdnomy and ey
immediate practicality, sound recordings, at least, should be required. : ‘ :
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Laws, 2* the American Law Institute,? and the Alaska Su-
preme Court.?® Moreover, it is consistent with liberal
military discovery- practice?s and the apparent policy be-
hind M111tary Rule of Evidence 1002 (Best Evidence Rule,
requiring an original writing or recording), Rule 304(h)(2)
(allowing an accused to introduce the remaining portion of
‘a“confession or statement), and Rule 106 (allowing an ad-
verse party to require the proponent of a statement to
introduce other parts of the statement that should be con-
sidered with it). Significantly, the authors have found no
authority that advises against a requirement to record sus-
pect interviews. :

An argument can even be made that tape recording of
suspect interviews is required by the due process clause of
the United States Constitution.?” This argument would be
based on extending the government’s duty to disclose infor-
mation to the defense to a duty to take affirmative steps to
preserve evidence on behalf of an accused.® In light of the
unanimous Supreme Court decision in_ California v.
Trombetta, ?® however, it seems unlikely that the Supreme
Court would find that the failure to tape record violates the
due process clause.’® In Trombetta, the Supreme Court
held that the due process clause does not require that law

breath samples of suspected drnnk drivers for testing by the

“.defense in order for the results of breath analysis (Intox-

ilyzer) tests to be admissible. Specifically, the Supreme
Court said:

Whatever duty the Constitution imposes on the States
to preserve evidence, that duty must be limited to evi-
dence that might be expected to play a significant role
in the suspect’s defense. To meet the standard of con-
stitutional materiality . . . evidence must both possess
an exculpatory value that was apparent before the evi-
dence was destroyed, and also be of such a nature that
the defendant would be unable to obtain comparable
evidence by other reasonably available means. 3

The Court found that neither of these conditions was met
by finding “that the chances were extremely low that pre-
served samples would have been exculpatory” and that the
defendant had alternate means of testing the reliability of
the Intoxilyzer result. 3 Similarly, the Court might not find
a due process violation in a failure to tape record because
an accused will, arguably, have a comparable means to test
reliability (e.g., cross-examination). 3

The failure to preserve breath samples in Trombetta is,

enforcement agencies take affirmative steps to preserve however, distinguishable from the failure to tape record a

23 Uniform Rule of Criminal Procedure 243 (1974) states in part: “The information of rights, any waiver thereof, and any questioning shall be recorded
.upon a sound recording device whenever feasible and i in any case where questioning occurs at a place of detentlon” quoted in Harris, 678 P.2d at 403. n. 4

2 The Model Code of Pre-Arralgnment Procedure, § 130.4 at 37 (1975) states in part: :
(1) [L]aw enforcement agencies shall make the full . . . sound records required by Subsection.. . . (3). . .

(3) Sound Recordings. The regulations relating to sound recordings shall establish procedures to provide a sound recording of
(a) the warning to arrested persons pursuant to Subsection 130.1(2);
. (b) the warning required by, and any waiver of the right to counsel pursuant to, Section 140.8; and
(c) any questioning of the arrested person and any “statement he makes in response thereto.
Such recording shall include an'indication of the time of the beginning and ending thereof. The arrested person shall be informed that the sound record-
ing requlred hereby is being made and the statement so informing him shall be included in the sound recording. The station officer shall be responsible
for i 1nsurmg that such a sound recording is made
Quoted in Harris, 678 P.24d at 403 n.4:- -

25 Stephan, 711 P.2d at 1162-63:

[Clustodial interrogations in a place of detention, including the giving of the accused’s Miranda rights, must be electronically recorded. To satisfy this
due process requirement, the recording must clearly indicate that it recounts the entire interview. Thus, explanations should be given at the beginning,
the end and before and after any interruptions in the recording, so that courts are not left to speculate about what took place. . . . The failure to elec-
tronically record an entire custodial interrogation will, therefore, be considered a violation of the'rule, and subject to exclusion, only if the failure is.
unexcused. Acceptable excuses might include an unavoidable power or equlpment failure, or a situation where the suspect refused to answer any ques-
tions if the conservation is being recorded. . Any time a full recording is not made, however, the state must persuade the trial court by a
preponderance of the evidence, that reoordmg was not feasible under the circumstances, and in such cases the failure to record should be viewed with
distrust. (footnotes omitted)).

26 See Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 701 analysis at A21-29 (Broad dlscovery “leads to better informed judg-
ments about the merits of the case and . . . contributes substantially to the truth finding process. . . ).

7 See Harris, 617 P.2d at 413 (Singleton J., concurring and dissenting) (“[T]he Alaska Supreme Court . . . adopted Uniform Rule of Criminal Procedure
243 [see supra note 23] as a rule of decision in this state, based upon an 1nterpretat10n of the due process clause of the state and federal constitutions.” But
see Stephan, 711 P.2d at 1160 (Alaska Supreme Court’s tape recordmg requirement is based entirely on the Alaska Constitution).

28 See California v. Trombetta, 467 U.S. 479 (1984); See also, United States v. Harrison, 524 F.2d 421 (D.C. Cir. 1975) (FBI has a duty to preserve witness
interview notes); United States v. Bryant, 439 F.2d 642 (D.C. Cir. 1971) (government has an affirmative duty to preserve tape recordmgs of alleged drug
transaction mvolvmg the defendant)

29467 U.S. 479 (1984).

30 Stephan, 711 P.2d at 1160 (“We accept the state’s argument that custodial interrogations need not be recorded to satisfy the due process requirements of
the United States Constitution, because a recording does not meet the standard of constitutional matenahty recently enunciated by the United States Su-
preme Court in California v. Trombetta. . . .”). .
3 Trombett, 467 U.S. at 488-89. (footnote and citation om.1tted)

:,’3.G1ven the fact that the police officer is usually believed, it is questionable whether cross-examination of the police officer would yield evidenee' comparable
to that of a tape recorder. See Kamisar, supra note 7, at 234 n.103 (“In re Groban, 352 U.S, 330, 340 (1957) (Black, J., dissenting) (one who has been private-
ly interrogated has little hope of challenging the testimony of the interrogator as to what was said and done).”); Stephan, 711 P.2d at 1158 n.6 (“In Harris v.
State, 678 P.2d 397 (Alaska App. 1984), Judge Singleton stated: “The importance of . . . a tape recording [in cases such at this] lies in the fact that the trial
courts and appellate courts tend to trust police officers’ recollections of what occurred at the expense of the criminal defendant’s account. Thus, in the ab-
sence of a tape recording, the prosecuting authorities invariably win the swearing contest.” 678 P.2d at 414 (Singleton, J., concurring and dissenting). While
Judge Singleton’s observation may be an overstatement in absolute terms, it is probably generally valid.”). .

MAY 1987 THE ARMY LAWYER e DA PAM-27—50-1 73 N 49




"suspect interview. First, the circumstances surrounding a
suspect interview “might be expected to play a significant
role in the suspect’s defense.”3* Second, the results of an
Intoxilyzer are far more reliable than are biased human
recollections. This is significant because the Supreme Court
appears to have relied heavily on the reliability of the Intox-
ilyzer. % Third, while the defendant in Trombetta could not
explain the exculpatory nature of the lost evidence, in the
case of a failure to tape record, the accused will be able to
do s0.% Fourth, while breath samples themselves have no

evidentiary value and merely provide “raw data to the In-
toxilyzer,”” ¥’ all statements by a suspect during an

interview, arguably, have evidentiary value and are not
merely raw data for a final written or oral confession or ad-
mission. Finally, 1ndependent constitutional rights are at
issue in the case of a suspect interview (e.g., rlght to counsel
and right against self-incrimination).

While these factors may not be sufficient to establlsh a
constitutional due process violation, an argument can be
made that tape recording of suspect interviews is required
by military due process or Article 46, UCMJ.* “Under
Article 46, the defense is entitled to equal access to all evi-
dence, whether or not it is apparently exculpatory.” %
Arguably, the only method to ensure the defense equal ac-
cess to all information regarding a suspect interview would
be to tape record the entire interview. The Court of Mili-

tary Appeals has, however, in a discussion of Article 46,

stated that the “rule announced in Trombetta satisfies both
constitutional and military standards of due process. 74l
Even so, in the two recent cases involving a failure to pre-
serve evidence, the Court of Military Appeals admonished
government agents to preserve evidence or at least to pro-
vide the defense with access to such evidence before it is

consumed or lost.®2 Moreover, in United States v. Garries,

34 Trombetta, 467 U.S. at 488.
3 1d. at 489. .

the Court of Military Appeals indicated that a higher stan-
dard may be applicable where military agents are involved.
There, blood samples were unavailable for examination by
the defense because they had been consumed by State of
Colorado authorities during testing and the defense was not
g1ven notice and an opportunity to be present at thls test-
ing. While the Court of Military Appeals held that, under
Trombetta, there was no due process violation, it did state

“[ilf the testing had been done by the military or ‘at its re-

‘Guest, a different result might be required. In that situation,

it would be difficult to excuse the failure to provide notice
to the defense.” ** Thus, room exists to argue that the mili-
tary does and should have a higher standard than is
announced in Trombetta and that tape recordmg is requlred
by military due process.

Whether or not the failure to record violates constitu-
tional or military due process, requiring suspect interviews
to be tape recorded seems consistent with the prevajling no-
tions of fundamental fairness on which the due process
clause is based. # Therefore, tape recording of suspect inter-
views should be required.

‘Upon acceptance and 1mp1ementat10n ofa rule requlrmg
tape recording, the question arises as to the proper remedy
for failure to tape record. The Alaska Supreme Court con-
sidered this issue in Stephan v. State.** In Stephan, law

«enforcement officers obtained inculpatory statements from

two defendants without tape recording the entire inter-
views. During suppression hearings, both defendants
claimed that their stateménts were obtained in an unconsti-
tutional manner. Their versions ‘of what happened during
the interview, of course, conflicted with that of the officers.
The trial court believed the officers and the statements were
received into evidence. The Alaska Supreme Court found
that the fallure to record the entlre ‘1nterv1ew was in clear

36 See also United States v. Valenzuela-Bernal, 458 U.S. 858, 873-74 (1982) (The Court, in holding that the due process clause was not v1olated by deportlon

of two eyewitnesses to the offense, stated that:

[A] “violation of the [the due process clause] reduu‘es some showmg that the evidence lost would be both 'material and favorable ‘to the defense
Sanctions may be imposed on the Government for déporting witnesses only if the ¢riminal defendant makes a plausible showing that the testtmony of
the deported witnesses ' would have been material and favorable to his defense, in ways not merely cumulative to the testimony of available witnesses,

[and] will be warranted . .

. only if there is a reasonable likelihood that the testimony could have affected the judgment of the trier of fact. . ...

[R]espondent made no effort to explain what material, favorable evidence the deported passengers would have provided for his defense.
Here, unlike Valenzuela-Bernal, the accused may indeed provide an explanation of the exculpatory nature of the evidence.

37 Trombetta, 467 U.S. at 48788,

32In a footnote, the Trombetta Court said: “The capactty to preserve breath samples is equtvalent to the actual possession of samples' *'id. at 488 n.7. Thls
assertion suggests that the Court might equate the capacity to tape record with actual possession of a tape recording. In other words, the Court might view
the failure to record as a failure to preserve an actual recording. If this is true, an argument that the failure to tape record an interview is a due process
violation is much stronger. ‘ .
39 Article 46 provides:
The trial counsel, the defense counsel, and the court martial shall have equal opportumty to obtaln w1tnesses and other ev1dence in accordance w1th
such regulations as the President may prescribe. Process issued in court-martial cases to compel witnesses to appear and test1fy and to compel the pro-
duction of other evidence shall be similar to that which courts of the United States having criminal jurisdiction may lawfully issue and shall run to any
part of the United States, or the Territories, Oommonwealths, and possesslons

“0United States v. Garries, 22 M.J. 288, 293 (CMA. 1986) i . T e
41United States v. Kern, 22 M.J. 49, 51 (C.M.A. 1986). ' ’ ‘ o

42 Garries, 22 M.J. at 293 (In a case where blood samples were consumed durmg testing and the defense was not present during the testmg, the court stated
that “the better practice is to inform the accused when testing may consume the only available samples and permit the defense an opportunity to have a
representative present.”); Kern, 22 M.J. at 52-53 (In a case where the government allowed stolen property to be returned to the unit supply system and
thereby to be lost, the court stated: “Careful prosecutors will notify the defense of the intention to return stolen property, thereby allowing the defense to
conduct an mdependent examination of the property and placing on the defense the onus of requesting that property be retained: for use'as ewdence at tr1-

al.”). Significantly, in both Garries and Kem. no pre_yudlce was found on appeal and none could be artlculated by the defense ) ; R

4322 MLJ. at 293 n.6. )
4 See Trombetta, 467 U.S. at 485; Garrtes, 22 M.J. at 293
45711 P.2d 1156 (Alaska 1985).
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disregard of its prior admonition that all suspect interviews
be. tape recorded and held that the statements should be

suppressed. The Alaska Supreme Court based its ruling on

the due process clause of the Alaska Constitution. %

-+

The Alaska Supreme Court felt that suppresswn was nec-

essary for three reasons. First, suppressron was the only
remedy sufficient to ensure comphance with the rule.¥ Sec-
ond, the exclusionary rule avoids “any suggestion that the
court is biased in favor of either party,” by avoiding the sit-
uation where the court accepts one participant’s version
over the other’s.*® Finally, “an exclusionary rule furthers
the protection of individual constitutional rights.” 4 After
noting that a “confession is generally . . . conclusive evi-
dence of guilt” the court said:

Exclusion is warranted [when a tape recording is not
‘made of the entire interview] because the arbitrary fail-
ure to preserve the entire conversation directly affects a
defendant’s ability to present his defense at trial or at a
suppression hearing. Moreover, exclusion of the de-
fendant’s statement is the only remedy which will
correct the wrong that has been done and “place the
defendant in the same position he or she would have
been in had the evidence been preserved and turned
over in time for use at trial.” -

The Alaska Supreme Court did note the followmg excep-
tions to its exclusionary rule:

Where recording ceases for some impermissible reason,
properly recorded statements made prior to the time
* recording. stops may be admitted, even when the fail-
_ure to record the balance of the interrogation is
unexcused, since such prior statements could not be
tainted by anything that occurred thereafter. Also, fail-
ure to record part of an interrogation doés not bar the
introduction of a defendant’s recorded statements, if
the unrecorded portion of the interrogation is, by all ac-
"‘counts, innocuous. In such cases, there is no reason to
exclude the defendant’s recorded statements, because
no claim of material misconduct will be
presented. . . . For the same reason, a defendant’s un-

recorded statement ‘may be admitted if no testimony is

46 1d. at 1160.

11d. at 1163.

¥ Id. at 1164.

®Id

0pd. (footnote and citation omitted).

STId. at 1165 (citation omitted) (emphasis added). '

52 See supra note 36.

- presented that the statement is inaccurate or was ob-
tained improperly, apart from [a failure to record]. >

.. Consistent with the Alaska Supreme Court’s decision, the

W

* proper remedy for failure to tape récord a suspect interview

is suppression of the entire interview where an accused
presents a plausible*? version of what happened which, if
true, would entitle the accused to suppression.** If the ac-
cused’s version is merely factually inconsistent with that of
the police officer, only the inconsistent portion of the state-

- ment should be suppressed. Finally, if an unrecorded

statement is used in any part of a court proceeding and the

““police officer’s and accused’s version are inconsistent, the

court should be directed to give weight to an accused’s ac-
count. 3 These remedies should not be available if the
government proves that the failure to tape record was in
good faith.

The proposed rule is designed to offer the court a com-
plete look at the circumstances and statements made in a

- suspect interview, the crucial evidence upon which many

convictions are based. It is not designed to allow an accused
the opportunity to lie on the witness stand. Therefore, con-
sistent with Mllltary Rule of Evidence 304(b)(1), the rule
would permit a statement to be used to 1mpeach by contra-
diction the in-court testlmony of the accused and in a later
prosecution against the accused for per]ury, false swearing,
or for making a false official statement.

With modern technology avaJIable to tape record a11 sus-
pect 1nterv1ews, there appears no strong argument agalnst
and many for, adoptlon of a rule requiring such recordmg
As a necessary corollary to this rule, where a statement is
not recorded in its entirety, the statement should, under the
circumstances expressed in the proposed rule, be sup-
pressed. To fail to’adopt this rule is to choose uncertainty
over certainty, to choose possible injustice over justice.
“For any time an officer unimpeded by an objective record
dlstorts, m1s1nterprets, ‘or overlooks one or more critical
events, the temple may fall For it w111 be a house bu11t up-
on sand.”

53 See Model Code of Pre-Arraignment Procedure § 150. 3(5) (1975) (where there has been a failure to record, the state must prove comphance w1th Mtranda
by clear and convincing ev1dence) cited in Harris, 678 P.2d 4t414 0.3 (Singleton, J., concurring and drssentrng), Kamrsar, supra note 7, at 241-42 (“At the
very least, no claim that a waiver has been obtained should 'be accepted unless all proceedmgs subsequent to the mltlatlon of judicial proceedmgs have been
tape recorded ).

5""l'he Model Code of Pre-Arralgnment Procedure § 130.4; commentary at 343 (1975), “du'ects the court to grve welght to the defendant’s account in any
factual dispute if it finds that the police department has not set up procedures [full written records and sound recordings] to insure compliance with the Code
or has not diligently and in good faith sought to comply with the record-keeping provisions.” Quoted in Harris, 678 P.2d at 414 n.3 (Singleton, J., concurring
and dissenting).

55 Kamisar, supra note 7, at 243.
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Clerk of Court Note '

Court-MartlaI and Nonjudlcial Pumshment Rates Per Thousand

Fourth Quarter Flscal Year 1986 July—September 1986 ' IR
Army Wide CONUS Europe S Pacific‘,“_;‘::”’ / Other
GCM N ;0 45 : (1 80) o 0 40“ (1 .59) ‘062 (2.50) © 036 (1.45) 0.52 ~ (2.09)
BCDSPCM 7037 (1:49) T 0.38"  (1.54) 043 (1.74) 0.15 . (0.61) 0.65 * (2.61)
SPCM © 0,087 (0.34) 0.09 ~ (0:37) 007 . (0.27) . 0.10  (0.38) 0.20 ~ (0.78)
SCM ¢ 049 (1.95) - 050 (2.00) 0.60  (2.39) 0.08 (0.30) L. 052 (2.09)
NJP 34.31, (137.24) 36,65 (142.61) . 34.69 (138.75) 33 16 (132 62)

Note: Figures in parentheses dre the annualized rates per thousand.

' 33 03 (132 12)

Regulatory Law Office Note =~~~

EEV PR S P B R e i WO R POt R P T IR PR 4

CleanmgUp Hazardous WasteSntes Under the CdmprehEnstve‘Eh‘vhi‘rehmehtal;vReSi)onee‘,“;

: Compensatio,nyand Liability Act: Maxey Flats Nuclear Waste Disposal Site

R g

Smce 1980 the Army has beent 11ab1e as any other party
for sharing in ‘the’ expenses of cleaning up hazardous waste
sites off-post. Section 107(g) of the Comprehensive Environ-
mental Response, Compensation and L1ab111ty Act 42
U.S.C. §9607(g) (1982) (CERCLA) stated:

Each department, agency or 1nstrumenta11ty of the ex-

ecutive, legislative, and judicial branches of the Federal

Government shall be subject to, and comply with, this

‘Act in the same manner and to the same extent, both

procedurally and substantlvely, as any nongovemmen-
" tal entlty, 1nclud1ng hablllty under thls sectlon

This language is currently contained in section 120 of the
Superfund Amendments and Reauthorization Act (SARA)
Pub. L. No. 99499, 100 Stat. 1613 s1gned by the Pre51dent
on October 17 1986

The Army is occaswnally named as a Potentlally Re-
sponsible Party (PRP) at an oﬂ'—post site. Potentially
responsible parties under CERCLA/SARA include current
and former owners and operators of the disposal site, per-
sons and entities who generated or produced the disposed-
of hazardous substances, and persons and entities who were
involved in the transport, treatment, storage, or disposal of
hazardous substances at the site. Under CERCLA/SARA,
and possibly other laws, PRPs may be liable for costs in-
curred by the government (the Environmental Protection
Agency (EPA) or other entities) in taking corrective actions
at the site necessary to stop or prevent the release of haz-
ardous substances. Such costs may include, but are not
limited to, engineering studies and expenditures for clean-
up of the site and enforcement activities. PRPs are given
the option, however, of proposing to conduct their own

study and clean-up, with EPA oversight. Once EPA notifies * -

the PRPs, the clock starts ticking, and the PRES have s nme- . = the active disposal area, which consists of twenty-five acres.

ty days to organize themselves and reach some agreement

on how to conduct the Remedial Investigation and F eas1b11-_ .

ity Study (RI/FS) to clean up the site. N

In order to encourage PRPs 6 clean up the s1tes w1th ‘
minimum EPA involvement, EPA sometimes uses a 300%
markup; that is, if EPA has to conduct the RI/FS, etc., it

P

retains the option to bill the PRPs for the costs involved,
plus another 200% over cost. This inducement has lead to a
proliferation of PRP committees around the country, as
more and more sites are identified for clean-up (engineer-
ing, accounting, and law firms that specialize ifiassisting
these PRP commlttees are also proliferating).

When the Army is identified as a PRP, the practlce has
been to determine the facts as quickly as possible, and to
seek a means to pay the Army’s fair share of the clean-up.
In order to determine the facts, it is essential that the
knowledgeable installations and major Army commands
(MACOMs) assist this office, when requested, in determin-
ing how much waste was shlpped to the partlcular waste
site and by whom.

One recent oﬂ'—post clean-up site that has requlred the as-
sistance of numerous installations is the Maxey ‘Flats
Nuclear Disposal Site in- Morehead (Flemlng "County),
Kentucky. This site involves 832 potentially responsible
parties,” including several dozen Depariment of Defense
(DOD) facilities. Approximately half of the volume at the
site was contributed by federal agencies, with about three
percent being contributed by Army, according to the docu-
ments prepared by the EPA.

Maxey Flats was opened in 1963 by the Commonwealth
of Kentucky, pursuant to Atomic Energy Commission li-
censing agreement, for the management of low-level
radioactive materials. An estimated 4.75 million cubic feet
of waste were deposited at Maxey Flats between 1963 and
the end of disposal activities in 1977. About 2.4 million cu-
ries of atomic by-product material, over 240,000 kilograms

. of atomic,source material, and 430 kilograms of special nu-

clear material were placed in trenches, pits, and hot wells in

Specific low level radioactive waste disposed of at Maxey

. Flats include items such as contaminated paper, trash,
..+« clothing, laboratory glassware, plastic tubing, filters, ion-ex-
- change resins; and evaporation’ sludges. Organic materials

placed in Maxey Flats included animal tissue, paper, card-
board, wood, plastics, and organic chemicals. EPA
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estimates that the clean-up will cost at least thirty million
dollars. , . .

It should be emphasized that at all times 'durrh'g"rts”actl'vé/

operation, Maxey Flats was a licensed facility, and all
Army contributions to the site were in accordance ‘with all
apphcable laws and regulatrons The clean-up at Maxey
Flats is necessitated by events subsequent to closure: ra-
dionuclides have leaked and spilled into the environment
due to overflow of the d1sposa1 trenches. EPA has conclud-

ed that the “bathtub” overflow has resulted in’ potentlaI and

actual off-site migration of contaminated leakage and ra-
dionuclides, which may pose a threat to local surface
waters, groundwater, wells, and landowners. It should also
be noted that the Commonwealth of Kentucky owns this
property, and by virtue of this'ownership, it could be liable

under section 104(c)(3) of CERCLA (42 U.S.C.

§ 9604(c)(3) (1982)) for fifty percent of the clean-up of the
site. Kentucky disputes any suggestion of liability and is
preparing its legal memorandum in opposition thereto.

The Department of Defense has taken an active lead in
the Maxey Flats clean-up and has designated Navy as the
lead military department. A threshold question that must
be addressed is whether CERCLA/SARA applies to low

level radioactive waste disposal. Many of the other PRP

counsel believe that such wastes are excluded from cover-
age under both CERCLA/SARA and the clean-up
provisions of the Resource Conservation and Recovery Act
(42 U.S.C. § 6901 (1982)). It now appears that this “thresh-
old questlon” may be the sub_]ect of early litigation initiated
by the de minimis PRPs (that is, those generators, etc., who
contributed very small amounts of waste to the site). It may
be appropriate for the federal agencies to advance a broad
interpretation of the law in order to effectuate its pur-
pose—the clean-up of waste sites—without undue emphasis
on the admittedly ambiguous language used in the law.

_ The next question that must be answered at Maxey Flats
is the simple factual question of who contributed what to

the site, and when was it contributed. The EPA has written
hundreds of letters to PRPs, stating that, based upon “radi-
oactive shipping records’ (by which the EPA means
records of shipments of radioactive materials), EPA has de-
termined that there may be 832 PRPs, including numerous
Army facilities listed in an appendix to their letter. Based
upon the shipping records, EPA has established volumetric
contributions accurate to the ten-thousandth part ofa cub1c

foot.

Using the EPA letter as a startmg point, th1s oﬂice has
advised all named Army installation PRPs to conduct a
records audit to confirm the EPA allegations as to identity
and quantity of hazardous substances shipped to Maxey
Flats. As this data is being compiled, it is clear that there is
some disagreement with the EPA allegations. In some
cases, the Army’s records conflict with EPA’s records,
while in other cases the Army’s records fail to show any
contributions to Maxey Flats. This could be the result of a
simple failure on the part of the installation to maintain the
records showing the shipment, or it could be that the ship-
ment never took place. It is expécted that DOD will
cooperate with EPA to determine the appropriate level of
contribution to the ultrmate clean-up at Maxey Flats.

The Army is commrtted to cleanmg up hazardous waste
sites on-post. We are also committed to cooperating with
the EPA to pay our fair share toward cleaning up off-post
sites where an Army element is named as a Potentially Re-
sponsible Party. This office should be notified by the post or
staff judge advocate as soon as the installation is identified
by the EPA or other entity as a Potentially Responsible
Party at a hazardous waste site. Any Army element that
has received a letter from EPA naming it as a PRP for
Maxey Flats, but has not received a letter from thrs office
should contact thrs ‘office unmedlately ‘ ‘

.. ..{. O S TR SR e e v s Fpe
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Instructors, The Judge Advocate General’s School
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Contract Law Note

Amendments to the NATO Mutual Support Act

In the February issue of The Army Lawyer, we included
in our report of recent developments in contract law a num-
ber of statutory changes expected to have broad impact.!
Another change, not mentioned in the article but that may
ultimately have a major effect on how we do business, was
contained in the 1987 Department of Defense Authoriza-
tion Act.? In § 1104 of that act, Congress amended the

North Atlantlc Treaty Orgamzatlon (NATO) Mutual Sup-
port Act of 1979.> NMSA was first enacted to ease
problems encountered in the acquisition of logistical sup-
port, supplies, and services for U.S. military forces
stationed or deployed in Europe and adjacent waters.*
NMSA authorizes acquisitions from NATO countries and
NATO subsidiary bodies*® and also authorizes the Depart-
ment of Defense (DOD) to enter into reciprocal cross

1Ken/marly, McCann, Pedersen & Post, Recent Developments in Contract Law—1986 in Review The Army Lawyer, Feb. 1987, at 3.

2Pyb. L. No. 99-661, 100 Stat. —— (1986) [hereinafter P.L. 99-661].
310 U.S.C. §§ 2341-2350 (Supp. III 1985) [hereinafter NMSA].
#1980 U.S. Code Cong. & Admin. News 2420.

510 U.S.C. § 2341 (Supp. III 1985).
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servicing agreements. ¢ In addition, NMSA waives certain
statutory contract clauses with respect to such acqu1s1t10ns
and cross servicing agreements.’

The amendments contained in P.L. 99— 661 broadly ex-
pand the authority of NMSA. Now DOD is authorized to
acquire from and enter into cross servicing agreements with
non-NATO countries as well. 8 This expanded authority ap-
plies to countries that: have a defense alliance with the
United States; permit the stationing of U.S. forces or home-
porting of U.S. naval vessels; allow the prepositioning of
U.S. assets; or serve as host for U.S. forces in exercises or
permit U.S. military operations in their countries.’

The provision authorizing cross servicing agreements
contains a requirement that the Secretary of Defense con-
sult with the Secretary of State before designating a country
for such an agreement.'® Also, the Secretary of Defense
must notify the committees on Armed Services and Foreign
Relations of the Senate and the committees on Armed
Services and Foreign Affairs of the House of. Representa-
tives thirty days before designating a country. !

The ultimate scope of such agreements is potentially very
broad. For Fiscal Year 1987, however, there is an under-

standing that this authority will be extended to acquisition
and cross servicing agreements only with Egypt, Israel, Ja-
pan, and the Republic of Korea. !> Even with this limited
scope, many of us will be affected. You should be on the
lookout for implementing instructions and be prepared to
participate in the negotiation of the implementing arrange-
ments. Major Post.

Legal Assistance Items
The following articles include both those geared to legal

assistance officers and those designed to alert soldiers to le-

gal assistance problems. Judge advocates are encouraged to
adapt appropriate articles for inclusion in local post publi-
cations and to forward any original articles to The Judge
Advocate General’s School, Army, JAGS-ADA-LA,
Charlottesville, VA 22903-1781, for possible publication in
The Army Lawyer.

Consumer Law Notes

Trends in Consumer Legislation

Legal assistance officers should follow the local news and
state bar publications to keep abreast of current state legis-
lative initiatives. A national survey of Better Business

Bureaus has revealed that the main focus of consumer legis-

lation and regulatory activity in the states is automobile
lemon laws. Typically, these laws call for refund of the
purchase price, replacement, or repair of cars found to be
defective based upon a number of repair attempts and/or
days in the shop.

610 U.S.C. § 2342 (Supp. III 1985).

~The second most intense area of activity is in the finan-
cial field, where caps on credit card interest rates, oversight
of financial planners, and regulatlon of “credit repair”
services are receiving attention. Advertising is the third
most active area, including emphasis on comparative pric-
ing practices, the use of the term ‘‘wholesale,” and
“percentage off”” claims. Also coming under scrutiny are:
adherence to truth-in-lending requirements in loan and
credit card advertising; charitable solicitations; health
frauds; used car warranties; and computerized telemarket-
ing practices.

The Better Business Bureaus also report that budget cuts
have forced the consolidation or closing of numerous local
consumer protection agencies, with many of their functions
being passed to states’ attorneys general. Currently, the
push for enhanced consumer protection is originating from
these attorneys general and from within state legislatures.
Ma_]or Hayn

Odometer Tampermg Vlolates Federal law _

President Reagan has signed Public Law 99—579, the
Truth in Mileage Act, which raises civil and criminal penal-
ties for odometer tampering. Odometer tampering, often
called “clocking,” is the practice of lowering the mileage on
a used car’s odometer to increase the sale price of the car.
Odometer-rollback fraud costs consumers and franchised
car and truck dealers an estimated $2 billion a year. The
Truth in Mileage Act will help end such fraud by requiring
states to create uniform reporting requirements for the sale
and transfer of used motor vehicles, including provision of
a space for the odometer reading on all motor vehicle titles
to create a “paper trail” of a vehicle’s mileage in its titling
and registration history.

k Kentucky Passes Transient Merchant Law

Kentucky’s new Transient Merchant Law, which became
effective on 15 July 1986, requires those temporarily con-
ducting business in one locality for less than six months or
those traveling from place to place in Kentucky for the pur-
pose of selling merchandise to obtain a transient merchant
permit. These permits may be obtained by applying with
the clerk in the county in which the business is to be con-
ducted. In addltlon, each transient merchant must have a
registered agent that is a resident of Kentucky to receive

‘- any process or notice to be served upon the transient

merchant, and merchants selling merchandise having a to-
tal market value of $1,500 or more must post a cash or
surety bond with the Kentucky attorney general’s office.

Coin Collectors’ Caution

The Federal Trade Commission (FTC) has recently
charged two related companies, Rare Coin Galleries of
America, Inc., and Rare Coin Galleries of Florida, Inc.,

710 U.S.C. § 2343(b) (Supp. II1 1985) waives sections 2207, 2304(a), 2306(a), 2306(b), 2306(e), 2306(f), and 2313 of title 10; 41 U.S.C. § 22; and 50 US.C.

app. § 2168.

8p.L. 99-661, § 1104.

9P.L. 99-661, § 1104(a) (to be codified at 10 U.S. c § 2341).

10p L. 99-661 § 1104(a) (to be codified at 10 U.S.C. § 2342(b)).
U, '

2ZH R. Conf. Rep. No. 1001, 99th Cong., 2d Sess. 520 (1986).
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with misrepresenting the grade and investment value of
coing that the companies sell through general circulation
newspapers and magazines and through d1rect mall and
telephone solicitations.

The value of a coin depends not only on its ranty, but al-
so on'its condition or grade. “Mint State 65” (MS 65) is
generally the hlghest grade available for an uncirculated
coin, describing a coin in near-perfect condition. Accordmg
to the FTC staff, the companies described most coms they
sold as MS 65, even though the coins they soId were of a
grade sxgmﬁcantly inferior to that represented.

In response to the FTC’s complamt the U S Dlstrlct
Court for the District of Massachusetts has granted an asset
freeze and a temporary restramlng order that prohibits the
defendants from selling any coins unless they have been
graded and valued accurately and i 1n accordance w1th gen-
erally accepted 1ndustry standards.

South Afrlcan Eyeglasses-—Problems With Performance and
Importation .

The Institute for Vision Improvement, POBox 7840,
Johannesburg, South Africa, has been soliciting the sale of
eyeglasses marketed as “Lax-Optic Lensless Spectacles,”
notwithstanding a 1984 U.S. Customs and Postal Service
prohibition on the importation of this product. The Arkan-
sas Attorney General, in cooperation with the Food and
Drug Administration, has issued a consumer alert warning
that claims regarding the eyeglasses cannot be substantiated
by professionals in the eye-care field.

The eyeglasses, which aré promoted as a substitute for
prescnptlon eyeglasses by restoring eyes1ght and blurred vi-

sion so that glasses are not needed, have a plastic’ opaque‘

material with seven rows of pin holes of specific size and
spacing rather than ordinary lenses. The offer indicates that
the glasses are valuable both to those who presently wear
glasses and to those who want to prevent the need for glass-
es in the future because the glasses reduce eye strain by
reducing sensitivity to sunlight glare and brilliant lights,
preventing deterioration of vision.

The material sent from South Africa carries several testl- '
monials from users living throughout the Umted States.

One of these endorsements was written by a man 1dent1ﬁed
as living in Arkansas. Upon inquiry; the Arkansas attorney
general’s office learned that the man wrote the testimonial
at least nine years ago and died over five years ago.

“In addition to the eyeglasses, which sell for $27 00 for
one pair or $47.00 for two pairs, the company also adver-
tises a device called the Intensive Ciliary Exercise

Oscﬂlator, which purportedly reduce any eye strain caused

by exercising the eye muscles through wearing the’ giasses
Major Hayn '

Travel Problems Plague Consumers

Complamts involving travel plans have increased dramat-
ically in the past year. A majority of these problems are
caused by low cost travel voucher or coupon sales adver-
tised in newspapers, through the mail, and by phone, which
“are often given as bonuses for hstemng to time share ‘sales
presentations.

Typically, these tnps (whlch are often to Hawau or Mex-
ico) must be arranged through the firm that issues the

voucher or coupon, and the firm will disclose the conditions
and restrictions ‘applicable to the trip only after the con-
sumer has pald a large deposrt The restrictions usually

‘fender the trip far more expensrve than advertised, limiting

travel times, requiring servlce charges to take advantage of
inexpensive hotels, or requiring the purchase of one high-
priced airline ticket to take advantage of free accommoda-

tions. In addition, after paying for the trip, some consumers

are told that they do not qualify for the trip because they
are too old, they are required to travel with a spouse, they
have an insufficient income, or for some other reason.

Consumers who cannot meet the qualification criteria are
often unable to obtain refunds of their deposits. Obtaining

‘refund of the deposit ] poses part1cu1ar problems when the

consumer has paid the deposit by credit card and the travel
company waits more than sixty days before d1sclosmg the
conditions of the trip, making it difficult for the consumer
to dispute the deposit charge on the credit card bill. Major
Hayn. ,

Panama Canal Zone Income

Many people are still confused about the tax status of in-
come earned in the ‘Panama Canal Zone. For some time,
there was an issue as to whether the Panama Canal Treaty

exempted income earned by military and civilian employees

of the Panama Canal Commlsslon from federal income tax-
ation. There was a legltlmate argument that the income was
exempt from tax, but that argument was mooted by the Su-

“preme ‘Court in O’Connor v. United States, 107'S. Ct. 347

(1986). That case determined that the Panama Canal Trea-

ty did not exempt income of employees of the Panama

Canal Commission from taxation by the United States. The
issue was ‘also addressed by the Tax Reform Act of 1986
Section 1232 of the Act makes it clear that no such exemp-
tion exists. Additionally, the Act made this provision
retroactive, applying to any tax year still open by the stat-
ute of limitations. Major Mulliken.

' State Taxes May Take a Bigger Bite
~ The Soldiers’ and Sailors’ Civil Relief Act prohibits states
from taxing the military income of nonresident soldiers liv-

ing in the state pursuant to military orders (50 U.S.C. app.
§ 574 (1982)). The effect of this provtsxon has been to pro-

tect the soldier’s m111tary income, which is subject to state

income taxation by the soldier’s state of domicile, from ad-
ditional taxation by the soldier’s state of station.

Notwithstanding the statutory prohibition against taxa-
tion of the soldier’s income by the soldier’s duty state,
Kansas has implemented a taxation scheme that bases the
soldier’s spouse’s tax rate on the combined income of the
soldier and the spouse, applying this art1ﬁc1a11y high tax
rate to the spouse’s income to determine the mcome tax
owed by the soldier’s spouse.

Although this arguably amounts to an indirect tax on the
soldier’s military income in violation of 50 U. §C app.

‘§ 574 other states may 1mp1ement s1m11ar taxatlon schemes

court approved Kansas’ income taxatlon scheme. The
Army is seeking appeal of this decision to the United States
Supreme Court. Major Hayn. '
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Life Insurance—Military Service Exclusions

Legal assistance officers frequently advise clients con-
cerning the need for life insurance as part of the will
drafting and estate planning process. When giving advice,
legal assistance officers should caution clients contemplat-
ing purchase of insurance that some policies exclude from
coverage deaths occurring during war. The exclusion
clauses vary considerably and can be as broad as to exclude
from coverage any death which is connected with military
service. Obviously, soldiers should not purchase policies
that would not pay benefits if the soldier died during battle
or as a result of a training accident.

The decision to buy life insurance can arise in many dif-
ferent contexts, and the potential problem with clauses
excluding coverage of service-connected deaths exists in all
of these circumstances. For example, a Fort Campbell sol-
dier, when purchasing and financing a car, took out a life
insurance policy suggested by the lender to guarantee re-
payment of the loan. The policy contained a clause
excluding coverage for death connected with military ser-
vice. The soldier died in the Gander, Newfoundland, crash,
and the insurance company refused to pay.

Legal assistance officers should educate soldiers about
this danger as part of their preventive law program. Addi-
tionally, to the extent life insurance policies are being sold
on the installation, the problem can and should be con-
trolled through coordination and cooperation with the
commercial activities office at the installation. The sale of
life insurance on-post is governed by Army Regulatlon
210-7, Installations—Commercial Solicitation on Army In-
stallations. Paragraph 3—4b of AR 210-7 requires that any
restrictions on the policy because of military service or mili-
tary occupational skill (MOS) be clearly. indicated on the
face of the policy. Additionally, if the company increases
premiums because of the insured’s military status, that fact
must be plainly indicated. The commercial activities offices
should be screening applications from life insurance sales
people to ensure that these requirements are being met. Ad-
ditionally, commanders could publish lists of policies being
offered that contain restrictions based on military status.

The death of a soldier is always a tragedy. The tragedy,
however, is compounded when the soldier’s survivors do
not receive life insurance money they had planned on be-
cause the policy contained a restriction based on military
service. Legal assistance officers should mount an informa-
tion campaign to preclude such an unfortunate occurrence
in the future. Major Mulliken.

Family Law Note ,

What is “Divisible™

The Uniform Services Former Spouses’ Protection Act
(the Act) provides that states may treat “disposable retired
pay” either as income of the retiree or as marital property
belonging to both the retiree and his or her former spouse.
See 10U.S.C. § 1408(c)(1) (Supp III 1985). The 31gmﬁcance
of this language is that it explicitly overrules at least a part
of McCarty v. McCarty’s holding that states are preempted
from dividing military retired pay as marital property. See
453 U.S. 210 (1981).

The Act defines the term “‘disposable retired pay” as
gross retired or retainer pay minus certain sums required to

—Gross or Net Retired Pay?

be withheld from the gross pay in calculating the amount
due the retiree each month. These deductions include, for
example, amounts owed to the government premiums for
Survivor’s Benefit Plan (SBP) participation, and, most sig-
nificantly, federal income tax withholdings. See 10 U.S.C.
§ 1408(a)(4) (Supp. III 1985). Based on the plain language
of section 1408(c)(1), then, it would seem that the Act con-
fers upon states the authority to treat as marital property
only that portion of the retiree’s pay that remalns after fed-
eral taxes have been withheld.

Let’s look at an example. Suppose a_male retiree’,s gross
retirement pay is $2,000 per month and the only deduction
is for federal income tax, at a withholding rate of 28% (be-
cause the retiree has other post-retirement income). His
disposable retired pay would be $2,000 minus 28%, or
$1440, and states clearly ¢an divide this sum in accordance
with state law. Further assuming that under state law all
the retired pay constitutes marital property and that the
former spouse is entitled to 50% of the marital property,
she should receive $720. The retiree receives $720, plus he
also receives credit for the $560 in withholding that is paid
to the IRS. If he actually pays 28% in taxes on his full re-
tirement income, his net cash position is no better than that
of his former spouse, assuming she does not have to pay tax
on her share.

Of course, it never works out quite so equitably. With tax
deductions and adjustments, most retirees would not pay a
full 28% in tax, which means he will receive a refund at the
end of the year. Assume the refund works out to $100 per
month; then his one-half the retirement pay will be greater
than his former spouse’s one-half as his net monthly
amount works out to $820 compared to her $720. Clearly,
too, there is an inequity if the former spouse’s share is taxa-
ble to her, as her $720 would be further redugced.

Inequity can arise in another way. Suppose the former
spouse has no other taxable income. Her share of the re-
tired pay would be taxed at the lowest rate—not more than
15% and actually the effective rate of tax would be much
less after personal exemptions and the standard deduction
are factored in. If she received 50% of the gross retired pay
($1,000) and then had withholding deducted at the rate ap-
plicable to her, she would receive more than $720. Further,
if her actual tax rate is around 10%, her net after-tax
monthly amount would average $900, not $720.

Not surprisingly, state courts chafe at these inequities.
Their statutory schemes provide an answer by entitling the
former spouse to 50% of the gross retired pay amount, and
this approach solves some problems. Moreover, awarding
the former spouse one-half the total retired pay is mandated
by law in many states, especlally those with community
property regimes. The hitch is that the Act creates state au-
thority to treat only disposable retired pay as marital
property. Any attempt to circumvent this language runs in-
to McCarty’s language about preemption—i.e., beyond the
Act, states may have no power to divide retired pay at all.

. At first glance there appears to be a ready solution. If the
military finance centers would treat the retired pay as taxa-
ble to the recipient, as determined by the property division
order, and withhold accordingly, then little violence would
be done to the statutory language and equity would be
achieved. Each party would receive one-half the gross, and
the monthly amount paid to each would be reduced only by
his or her actual tax withholding. Alas, however, it will not
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work for two reasons. First, the former spouse’s share of
the retired pay is not always taxable to her. In fact, all the
retired pay will be taxable to the retiree unless a portion
goes to the former spouse as alimony ‘payments qualifying
for the special mcome-shlftmg rules, or unless by state law
the former spouse receives her share of the retired pay as a
' property right, vested upon the issuance of the decree. See,
e.g., the Private Letter Ruling synops1zed at 12 Fam. L.
Rep. (BNA) 1186 (1986).

The second reason the solution is untenable is that, not-
withstanding state laws defining the nature of the former
spouse’s interest in retired pay and the time this interest
“vests,” by federal law all of it is retired pay due the retiree.
The finance centers therefore are required by the Internal
Revenue Code to withhold income tax based on payment of
the complete sum solely to the retiree. Note, however, that
if state law gives the former spouse a property interest that
is taxable to her, she may be entitled to credit for an aliquot
portion of the amount withheld. See the Private Letter Rul-
ing discussion at 12 Fam. L. Rep. (BNA) 1195 (1986);
Internal Revenue Code § 31(a)(1); Treasury Reg. 1.31-1a;
Gilmore v. United States, 290 F.2d 942 (Ct.C1. 1961).

Given this state of affairs, what options are open to coun-
sel representing soon-to-be former spouses to ensure their
clients receive the share of retired pay they are entitled to
pursuant to state law? The good news is that many states
have not been hindered in applying their statutory schemes
despite the ostensibly limited grant of authority provided by
the Act. That is, they divide gross retired pay, basically ig-
noring the language about ‘“disposable retired pay” or
rationalizing that the definition of the term really applies
only to the direct payment provisions of the Act, found at
10 U.S.C. § 1408(d). States that follow this approach in-
clude California (Casas v. Thompson, 42 Cal. 3@ 131, 720
P.2d 921, 228 Cal. Rptr. 33 (1986)), Minnesota (Deliduka
v. Deliduka, 347 N.W.2d 52 (Minn. Ct. App. 1984)), North
Carolina (Lewis v. Lewis, 83 N.C. App. 438, 350 S.E.2d 587
(1986)), and North Dakota (Bullock v. Bullock 354
N.W.2d 904 (N.D. 1984)).

On the other hand, one court in Texas has held that it
has no authority to divide anything other than disposable

retired pay as it is technically defined at 10 U.S.C.
§ 1408(a)(4). Grier v. Grier, 713 S.W.2d 213 (Tex. Ct. App.

1986). Grier cited with approval earlier California

precedent that was subsequently overruled by Casas, how-

ever. Thus its vitality may be open to question.

Even if a state undertakes to divide gross retired pay as
marital property, however, the tax consequences may be
unclear. A Minnesota court confronted this issue in
Deliduka, but it could not decide how the IRS would treat
the situation. Thus, it allowed the retiree to clarify the tax
assumptions that undergirded the decree and explicitly gave
him leave to reopen the matter if the IRS employed a differ-
ent analysis. Such an adjustment would be approprlate, for
example, if the court assumed that the former spouse’s
share would be taxable to her but the IRS instead ruled
that it all must be included in the retiree’s income for tax
purposes. Similarly, any separation agreement incorporat-
ing provisions for the division of gross retired pay should
also include a statement of the parties’ intent regarding lia-
bility for taxes and an explication of the operative
assumptions regarding tax treatment. Equally important,

the bagreement should provide for the right to seek réadjust-
ment of the scheme for division if the IRS rules contrary to
the assumptions and the parties’ intent is thwarted.

If the goal is to achieve an equal division of retired pay,
the parties’ intent might be that the former spouse is to re-
ceive one-half the gross pay, reduced by the appropriate
amount of tax applicable to her specific income situation
and also minus those adjustments to gross income found in
10 U.S.C. § 1408(a)(4) that the parties agree the wife
should share the cost of (e.g., in cases where the former
spouse is also the beneficiary of SBP protection, her portion
of retired pay might also be reduced by one-half the cost of
the SBP annuity). In this regard, note that § 1408(a)(4) was
recently amended. See the National Defense Authorization
Act for Fiscal Year 1987, Pub. L. 99-661, § 643 (1986).
The assumptions would be that the former spouse will re-
ceive on a monthly basis a cash amount equal to one-half
the gross (minus her share of the SBP cost and other ad-
justments, as appropriate), that each party will be liable for
taxes on one-half the gross amount, and that the amounts
withheld for tax purposes by the finance center will be
credited entirely to the retiree.

All the foregoing assumes that the retired pay will be
split equally between the parties, and this usually would oc-
cur only if the period of coverture included the entire
period of military service. The analysis is equally applicable
to situations where the former spouse is entitled to less than
one-half. For example, the assumptions would simply be
modified to state that the former spouse should receive on a
monthly basis a cash amount equal to 37% of the gross re-
tired pay (minus her share of the SBP and other costs as
appropriate).

One other problem arises from the award of gross retired
pay. The Act clearly states that direct payments of retired
pay to the former spouse will be limited to 50% of the dis-
posable retired pay, and this is a firm limitation applied by
military finance centers. Thus, although a court may award
the former spouse one-half the gross pay, she will not be
able to obtain the full amount as a direct payment. To en-
sure that the decree will be accepted by finance for direct
payment, it is probably best to state that the former spouse

‘is entitled to a direct payment of 50% of the disposable re-
~tired pay, and that the retiree is responsible for

supplemental payments on a monthly basis that equal the
difference between the direct payment amount and one-half
the gross retired pay. Unfortunately, enforcement of these -
supplemental payment provisions can be difficult. One of
the most effective enforcement mechanisms clearly is not
available—there can be no garnishment of federal pay for
the collection of property settlement provisions.

Are there any protections for spouses when the decree
will issue from a court that divides only disposable retired
pay? First, the spouse should consider using a separation
agreement, or requesting a decree, that provides an interest
in each retirement payment as it is received by the retiree.
This would serve to decrease the possibility that her (al-
ready diminished) share will be considered income taxable
to her.

Secondly, it is obviously in her best interest for the retir-
ee’s pay to be subject to minimal withholding. Thus, a
separation agreement might include provisions regarding
the withholding claims the retiree will assert; e.g., it might

MAY 1987 THE ARMY LAWYER e DA PAM 27-50-173 57




provide that he must request withholding based on his actu-
al marital status and the maximum number of dependents
he can lawfully claim. It might further provide that all, or a
portion of, the withholding adjustments available to him
(e.g., additional withholding due to mortgage interest) must
be used to reduce withholding from the retired pay. Any
failure to comply with such an agreement then could be
remedied through an action for breach of his contractual
obligation, and violations of a decree could be remedied
through an action for contempt or perhaps a compensating
modlﬁcatlon of the award to the former spouse.

In summary, two of the most srgmﬁcant issues regardmgv
the dlvrsr_on of retired pay are the determvmatlon of what

will be divided—gross or disposable pay,—and the tax
treatment of the money received by the former spouse. Re-
garding the first issue, states have shown a surprising
willingness to disregard the plain language of the Act and
to follow instead their state statutory schemes in providing
the former spouse with a share of the gross retired pay. As
for tax treatments, the law is unclear, resting as it does
largely on the specifics of state law. Careful drafting of sep-
aration agreements, however, can overcome most of the
uncertainties and unfairness, ensuring that the parties’ ex-
pectations will be realized. Major Guilford. . .
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" Claims Report

‘United States Army czdims Service o

Atkmson and the Apphcatlon of the Feres Doctrlne in Wrongful Birth, Wrongful Life,
and Wrongful Pregnancy Cases

Joseph H. Rouse
- Chief, General Claims Dlwswn o

In 1950, the Supreme Court ruled, in Feres v. United
States,! that claims under the Federal Tort Claims Act
(FTCA)? by active duty members of the Armed Forces
were barred if such claims arose incident to service. Thrs

rule has become known as the mcldent to serv1ce or.

“Feres” doctrine. Umformly, this doctnne ‘has been apphed

to bartclalms arising out of medical treatment of such mem-

bers, until the recent decision by the Court of Appeals for

the Ninth Circuit in Atkinson v. United States,*> This deci-

sion is not only directly contrary to a long Tine of cases
concerning the Feres doctrine, but it will also cause more
uncertainty in an area of law already brimming with con-
siderable confusion. The decision employs language from
the recent Supreme Court decision of Shearer v. United
States, * which stated that each claim by a military member
must be scrutinized individually to determine whether it
arose incident to service, as the rationale for the departure
from prior contrary opinions. In view of the cited language
in Shearer, the trend of scriitinizing ‘incident to service

cases individually is likely to continue in areas previously

well settled. Thus, the reversal of the Atkinson decision that
is belng sought is not hkely to end the close scrutiny of
cases in which there is an injury to a fetus being carried by
a mother who is an active duty soldier. Its direct impact
would probably be the greatest in claims for wrongful birth,
wrongful life, and wrongful pregnancy, and the type of
damages recoverable under FTCA. These cases are frequent
and involve considerable sums. This article will explore the

1340 U S. 135 (1950).

228 U.S.C. §§ 1346, 26712680 (1982).
3804 F.2d 561 (9th Cir, 1986).

4473 U.S. 52 (1985).

problems inherent in claims for injuries to soldiers, particu-
larly those involving prenatal treatment of mothers who are
active duty soldiers, and address methods for minimizing
the apphcatlon or expanswn of cases. sumlar to Atkmson
Definition of Wrongful Birth, Wrongful Llfe, and
Wrongful Pregnancy

There is a.'lways a certain amount of confusron 1n any rap-
idly developing field of law and medical malpractlce is no
exception, especially in the areas of wrongful birth, wrong-
ful life, and wrongful pregnancy. Even the definitions of
these terms have been the subject of controversy and they
are still not entirely uniform or well understood. For the
purposes of this article, “wrongful birth” is defined as the
claims of the parents and child for damages emanating
from injuries to a fetus due to negligent delivery or prenatal
care rendered to the mother and fetus. Wrongful birth
claims by the parents only are also permitted in situations
where the real cause of action is “wrongful life” but the lo-
cal law does not recognize that cause of action.

“Wrongful life” is defined as the claim of a child for i inju-
ries resulting from the breach of a duty to warn the parents
of certain'genetic situations, which, if known; allegedly
would have resulted in a decision either not to conceive or
to terminate a pregnancy. Common examples are the dis-
covery of Tay Sachs disease or Down’s Syndrome or of an
insult to the mother during early pregnancy, like Rubella.
In the few jurisdictions permitting wrongful life claims, the
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claim of the child has been limited to special damages. Gen-
eral damages have been denied as impossible to assess or
determine.’ In other words, is life in a damaged condition
worse than not being born at all? In fact, it is for this rea-
son that most Junsdlctlons have denied wrongful life
claims. ¢ Nonetheless, there is no such reluctance on the
part of the courts to award pain and suffering or general
damages in a wrongful birth case to a child injured in utero
or at birth by negligent prenatal care.” Such awards are ap-
parently based on the theory that the quahty of life’ has
been diminished as a result of the'i 1n]ury ‘and not on any ac-
tual perceptlon of pain or suffering in the usual sense. Not
all courts are in accord with this naked assumption.® It is
also noted that if the child in a wrongful hfe case does not
have a cause of action, the extraordinary expenses of living
during adulthood are probably not recoverable as the par-
ents’ claims for extraordinary expenses are riormally limited
to the minority years. None of the wrongful”life ‘cases have
permltted any recovery for lost eammg potentral 9 '

The third category, “wrongful pregnancy’ clalms, are de-
fined as claims by the parents for the birth of a normal but
unwanted child following a failed ster1hzat10n, such as a
vasectomy or tubal ligation. Here again, damages are the
'pnnclpal issue. Most courts deny recovery of the costs of
raising a child as agamst public policy. 1* Some courts per-
mit the costs of raising the child to be balanced agalnst the
benefits of havmg the child.!! Damages are generally limit-
ed to lost earnings of the mother, medical specials, and the
pain and suffering of pregnancy, labor, and delivery. -

Application of the Feres Doctrine

. What damages are recoverable when at least one parent
is an active duty military member depends first on whether

the father, the mother, or both is the active duty soldier,
and then on whether the parent’s claim is derivative or sep-
arate, that is, a direct injury to the claimant. Thus, if the
jurisdiction in question does not permit a wrongful life
claim and the parents are both in active military service
when the injury occurred, all claims would be Feres barred.
This is exemplified by Scales v. United States, 2 where the
mother was in U.S. Air Force Basic Training and pregnant
when she received rubella vaccine. The father was also a
member of the U.S. ‘Air Force. All claims were denied
when the child was born with rubella syndrome as the neg-
ligent treatment was only to the mother. According to the
court in Utley v. United States, * however, where the negli-
gent treatment was to both mother and fetus, the child’s

claim was valid even if both parents are active duty.

Whether the claim is derivative or the injury is to the
spouse or child in their own nght is not always clear. Utley
relied on the original circuit court decision in West v. Unit-
ed States' in which “children were born with birth defects
attributable to incompatible RH factor not discovered as
their father was not yet typed after having been mis-
matched during a preinduction physical.” West did not
discuss whether the claims were separate or derivative but
relied on the circuit court decision in Shearer v. United
States, 1* which involved an off-post, off-duty murder of one
soldier by another soldier from the same organization. The
fact that there had been previous animosity between them
was known and, in effect, condoned by their superiors. Both
decisions were overruled, however. In West, the en banc
circuit court reversed the panel decision and reimposed the
incident to service bar as decided by the district court. The
circuit court in Shearer later was overruled by the Supreme

Court, which stated that, as the gravamen of the case rested

5 Turpin v. Sortini, 31 Cal. 3d 220, 643 P.2d 954, 182 Cal. Rptr. 337 (1984) (permrtted wrongful life claim by’ child born deaf to parents who had already
produced one genetically deaf child; suit based on failure to warn); Procanik v. Procanik, 97 N.J. 339, 478 A.2d 755 (1984) (permitted wrongful life claim by
child born with rubella syndrome, failure to wam of the danger to fetus upon rubella’ exposure in first trimester usual basis for suit); Harbeson v. Parke-
Davis, Inc., 98 Wash. 2d 460, 656 P.2d 483 (1983) (twm fetuses injured by negligent administration of dllantm to pregnant dependent wife who was known
epileptic; both wrongful birth and wrongful life claims recognized, the latter for ﬁrst time in Washrngton)

$Robak v. United States, 658 F.2d 471 (7th Cir. 1981) (applylng Alabama law in a rubella syndrome case) Phllllps v. United States, 575 F. Supp 1309
(D.S.C. 1983) (Down’s Syndrome); Glidiner v, Thomas Jefferson University Hosp., 451 F. Supp. 692 (E.D. Pa. 1958); Moores v. Lucas, 405 So. 2d 1022
(Fla. Dist. Ct. App. 1981) (Larsen S Syndrome), Srmth v. Cote, 128 N.H. 231, 513 A.24 341 (1986) (rubella syndrome); Becker v. Schwartiz, 46 N. Y.2d 401,
807, 413 N.Y.S.2d 89
(1986) (Down' Syndrome), ‘Dumer v. St MlchaeI’s Hosp., 69 Wis. 2d 766 233 N.wW.2d 372 (1975) (rubella syndrome)

7Trevmo v. Umted States, 804 F.2d 1512 (9th Cir. 1986) ($2 000,000 reduced to $1 000,000 on appeal); Shaw v. United States, 741 F. 2d 1202 (9th Cir.
1984) (35,000,000 Teduced to $1,000,000 ¢ on appeal).”

8 Nemmers v. United States, 612 F. Supp. 928 (C.D. IIl. 1985); see also Flannery v. Umted States, 718 F 2d 108 (4th Cir, 1983); Corrigan v. United States,
609 F. Supp. 720 (E.D. Va. 1985).

9 See cases cited supra note 5.

10 McNeal v. United States, 689 F.2d 1200 (4th Cir, 1982) (Vlrglma) ‘White v. United States, 510 F §upp 146 (D Kan, 1981) (applymg Ga. law), Boone V.
Mullendore, 416 So. 2d 718 (Ala. 1982); Wilbur v. Kerr, 275 Atk. 239; 628 S.W.2d 568 (1982); Flowers v. District of C“ mb1a, 478 A, 2d 1073 (D.C. 1984);
Fassoulas v. Ramey, 450 So. 2d 822 (Fla. 1984); Fulton-DeKalb Hosp. v. Graves, 252 Ga. 441, 314'S.E.2d 653 (1984); Cockram v. Baumgardner, 95 IL. 2d
193, 447 N.E.2d 385 (1983); Nankje v. Napier, 346 N.W.2d 520 (Iowa 1984); Shark v. Huber, 648 S.W.2d 861 (Ky. 1983); Kingsbury v. Smith, 122'N.H.
237, 442 A 24 1003 (1982); P. v. Portadin, 179 N.J. Super. 465, 432 A.2d 556 (1981); Delaney v. Krafte, 98 A.D.2d 128, 470 N.Y.S.2d 936 (1984); Wein-
traub v. Brown, 98 A. D.2d 339, 470 N.Y.S.2d 634°(1983); Mason v. Western Pa, Hosp 499'Pa, 484,453 A, 2d 974 (]982), Hrckma.n v. Myers, 632 S.W.2d
869 (Tex. App.’ 1982); Sutkin v. Beck, 629 S.W.2d 131 (Tex. App 1982), Beardsley v. Wlerdsmal 650°P. 24288 (Wyo. 1982).

! University of Ariz. Health Sciences Center v. Superior Ct., 136 Ariz. 579, 667 P.2d 1294 (1983); Morris v. Frudenfeld, 135 Cal. App. 3d 23, 185 Cal.
Rptr. 76 (1983); Ochs v. Borelli, 187 Conn, 253, 445 A.2d 883 (1982); Jones v."Malinowski, 299 Md. 257,"473 A 2d 429 (1984); Clapham v. Yanga, 102
Mich. App. 47, 300 N.W.2d 727 (1981). _ ’ o o

12 685 F.2d 970 (5th Cir.), cert. denied, 459 U.S. 845 (1983); seé also Heath v. United States, 633 F.'Supp. 1340 (E.D. Cal. 1986) (Bendectin administered for
nausea during pregnancy alleged to have caused severe birth defects; as both parents were active duty the child’s clalm held to be denvatrve and all claims
were barred).

13624 F. Supp. 641 (S.D. Ind. 1985) (premature birth of child whaose parents both were active duty U.S. Air Force) The dlstmctlon between Scales and
Heath on the one hand and Utley on the other must be based on the fact that in neither Scales nor Heath was the fetus considered to be the individual being
treated.

14739 F.2d 1120 (7th Cir.), rev'd en banc, 744 F.2d 1317 (Tth Cir, 1984), cert. denied, 471 U.S. 1053 (1985).
15723 F.2d 1102 (3d Cir. 1983), rev'd, 473 U.S. 52 (1985).
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on negligent supervision, it arose incident to service.
Whether it also fell under the assault or battery exception
contained in 28 U.S.C. §2680(h) was subject to a split vote
of four to four. Other courts have held that even where the
injury to the non-military member plaintiff is direct and not
derivative, the claim is nonetheless barred by the Feres
doctrine. '¢

All of the foregoing rests on the central proposition that
the negligent or improper furnishing of medical care to an
active duty soldier at a m111tary facility, thereby causmg an
injury, results in a claim arising incident to service that is
thus barred. The incident to service doctrine has not
required that the soldier be in the actual performance of du-
ty, i.e., performing m111tary tasks. In a survey made several
years ago of Ninth Circuit cases, only 14 of 33 involved the
actual performance of duty (see Appendix A). In another
survey of 147 cases in all circuits, forty-seven Feres-barred
claims involved the use of medical privileges.!” Even where
the care was electlve in nature, the claim was nevertheless
Feres-barred. ¥ T! he doctrine has been applied to m111tary
care for injuries received on leave® and where the care is
provided to an active duty soldier in a non-military Federal
facility. 20

The Atkinson Decision

Atkinson involved the failure to treat preeclampsra (toxe-
mia of pregnancy) in an active duty mother at Tripler
Army Medical Center, Hawaii, which resulted in the deliv-
ery of a stillborn child. Claims were filed for the injury to
the mother and the death of the fetus. - death ¢ claim was
settled administratively for $75,000 prior to suit bemg filed.
The death claim ‘was settled because the incident to service
doctrine was unquestionably not apphcable, but it was nec-
essary to permit the mother’s injury claim to go to suit as
part of the settlement. The injury claim was considered Fer-

es-barred as it involved direct injury to a soldier and was
not derivative. The suit for’ 1n_1ury to the mother was dis-
missed by the district court in Hawaii. The appeal was

granted by the Ninth Circuit as there was consrde_r_ed,“,:to be
no relevant relationship between the service member’s beha-

vior and the military interests.” 2! This approach was

derived from the Shearer opinion which, according to the
Atkinson opinion, required each case to be scrutinized as to -

the effect of the suit on military discipline. Because of this
requirement of Shearer, the Atkinson court took the posi-
tion that past contrary decisions of the Ninth Circuit could

dent to service bar wou

be cast aside. The court said that Specialist Four (SP4)
Atkinson was not subject in any real way to military disci-
pline when she sought treatment for her pregnancy.

~An examination of the plaintiff-appellant’s brief indicates
that this was the very argument advanced. It stated that
Atkinson could have sought care from a civilian source and
there was no compulsion at all to seek military care. What
is startlmg is that the government’s brief concurred in this
proposition. It is obvious that the government conceded a
vital point that was not based on fact. A pregnant soldier is
not free to seek prenatal care anywhere she chooses. The
only exceptions in regulations pertaining to pregnancies ap-
ply to postpartum or prepartum leave. 2 Prior to delivery,
SP4 Atkinson was so much subject to military discipline
and control as anyone injured or sick while in a peacetime
stateside military setting. As a result, reversal is being
sought either by an en banc hearing or by appeal.

Prenatal Treatment Cases in nght of Atkmson

The Atkmson de01$1on pernnts a cla1m for dlrect m_]ury to
a service member belng treated in an Army hospltal Under
the Atkinson rationale, cases based on improper genetlc
counseling would not be barred_even where the mother s
the active duty parent. Similar reasoning would be appllca-
ble to a Downs Syndrome case where the mother is on
active duty. More uncertain would be a case 11ke Scales in-
volving undiagnosed rubella during pregnancy; it could be

, argued that failing to warn an active duty mother concern-

ing the need for an abortion, which is the essence of such a
claim, is not service connected.

The reversal of Atkmson and the imposition of the inci-
ave the parents and child in a
wrongful ‘birth case w1thout‘any remedy, as occurred in
Scales. If a wrongful life claim by a child is not permitted,
the service family faces a special dilemma. Even where a
wrongful life claim by the damaged child is permitted, the
damages are limited to extraordinary costs, and general
damages would still be expressly excluded. Where both par-

_.ents are on active duty, there would be no remedy. Where
5 only one parent is on active duty, a wrongful birth claim

would be permissible. The inequity in this situation is even
greater when it is realized that the impact of the incident to
service bar is on the injured child and not on the parent.
Because FTCA cases are decided under state law, a Federal
court cannot carve out a remedy except by redeﬁmng the

Feres bar. Thus, it may be predicted that the_ reylersal,of

1€ DeFont v. United States, 453 F.2d 1239 (Ist Cir. 1972) (wife’s mental anguish is a separate claim under Puerto Rican law); Harnson v. Umted States, 479
F. Supp. 529 (D. Conn. 1979), aff’d mem., 622 F. 2d 513, cert. denied, 449 U.S. 828 (1980) (loss of consortium is a separate clalm under Michigan law). Both
cases cite Van Sickel v. United States, 285'F.2d 87 (9th Cir. 1964). }

17 Zillman, Intramtlztary Tort Law: incidence to Service Meets Constttunonal Tort, 60 N.C.L. Rev 489, 538 (1982)

18 Harten v. Coons, '502 F.2d 1363 (10 Cir. 1974) (failed vasectomy in New Mexico); Hall v. United States, 451 F.2d 353 (1st Cir. 1971) (rejected argument
that no military discipline is involved in medical care); Lowe v, United States, 440 F.2d 452 (5th Cir. 1971) (elective surgery in Loulsrana) Luce v. Umted
States, 538 F. Supp. 637 (E.D. Wis. 1982) (voluntary circumcision at Great Lakes Naval Training Station).

19 yeillette v. United States, 615 F.2d 505 (9th Cir. 1980); Stansberry v. United States, 567 F. 2d 617 (4th Cir. 1978); Shults v. Umted States, 421 F 2d 170
(5th Cir. 1969); Buer v. United States, 241 F.2d 3 (7th Cir. 1956), cert. denied, 353 U.S. 974 (1957)

20 indeman v. United States (9th Clr 1975) (unreported) Ban.kston v. Umted States, 480 F. 2d 495 (5th Cir. 1973) Elsenhart v. United States (E.D. Mich.
1982) (unreported).

21304 F.2d 561, 563 (Sth Cir. 1986) (quoting Johnson v. United States, 704 F 2d 1431, 1440 (9th Cir. 1983) (involved off duty death of active duty member
in car wrecked by another off duty active duty member, both of whom were bartenders ina noncomszswned oﬂicers (NCO) club and had gotten drunk
after hours in the NCO club kitchen)).

2 Dep’t of Army, Rég. No. 40-3, Medical Services—Medical, Dental, and Vetennary Care, pa.ta 3-35 (15 Feb. 1985); Dep't of Army, Reg. No. 630-5,
Personnel Absences—Leaves and Passes, paras. 9-5 to 9-8 (1 July 1984); see also Dep’t of Army Reg. No. 600-20, Personnel—General—Army Command

Policy and Procedures, paras. 5-29 to 5-31 (20 Aug. 1986); Dep’t of Army, Reg. No. 635-100, Personnel Separations—Officer Personnel, paras. 3-100 to
3-103.3 (19 Feb. 1969); Dep’t of Army, Reg. No. 635-200, Personnel Separatlons—Enhsted Personnel, chap. 8 (5 July 1984).
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'Atkinson will not resolve the problem and courts will con-
tinue to try to fashion new remedies. '

o e

Not only does the incident to service doctrlne create spe-
cial problems as to whether any claim at all is perm1ss1ble,
but it also creates special problems as to the type of dam-
‘ages payable in cases of improper prenatal care. There is no
particular problem where the parent, active duty or not, is
claiming special damages for medical or rehabilitation
costs, special caretaker costs, or the like. If the Atkinson
child has been born alive but damaged, as often occurs in
preeclampsia cases, Feres would not have barred the claim
for special damages. General or non-economic damages to
the injured child can cause problems, however, as previous-
ly mentioned in wrongful life cases. The major problem lies
when the claim is for non-economic damages to the parent
if the claiming parent is a soldier and the claim is for the
injury to that parent, for example, for w1tness1ng the i 1nJury
to the child or having to live with the results of the 1n_]ury
to the child on a daily basis in the home. If such an injury
is a direct injury and the claim is not derivative, it can be
argued that recovery is barred by the incident to service
doctrine. If the claim is for loss of consortium between par-
ent and child and thus derivative of the injury to the ch1ld
it would not be so barred.

Emotional or mental anguish to the parents from wit-
nessrng ‘the birth, and the damaged parent-child
relatronsh1p from raising a damaged or deformed child, re-
sulted in a judgment of $400,000 by the trial court in
Trevino v. United States. > There was no discussion as to
whether the claim of the active duty father for such dam-
ages was Feres-barred. In a more dubious category ‘would
be an argument that extraordinary costs of raising the child
would be Feres-barred where the parents were on active du-
ty. There are various decisions that hold that e1ther the
child or the parents can recover such damages.

Use of the Feres Bar in Light of AtIdnSon

Routine dismissals by Federal’ courts of tradltlonally Fer-
es-barred cases are obviously but a memory. No longer can
the government take the position that the use of a military
benefit in and of itself provides a sufficient basis for the de-
nial of administrative claims. Rather, the direct effect on
military discipline must be shown. SP4 Atkinson could not
have ordered herself into quarters without a mlhtary physi-

cian’s consent. If she had had her child in a civilian
hospital, she would have had to have been on properly

authorized leave, or, if she had used up her leave, she

Wouldv have been considered absent without leave. This line
of reasoning was not developed and argued by the United

States in Atkinson; it is essential to ensure better prepara—_

tion of Feres-type cases.

The foregoing is applicable not only as to prenatal treat-

ment case but generally as well. Parker v. United States®

23504 F.2d 1512 (9th Cir. 1986) (reduced to $100,000 on appeal).

involved a military member who was injured in an on-post

‘accident while he was proceeding to his off-post quarters to
move to another dwelling place off-post. He had been given

several days off for that purpose. In other words, he was on
pass or in the same status as any soldier while off duty on a
workday or weekend. At trial, it was conceded that he was
on leave or furlough. Because he was deemed to be free of
military control while on leave, the Feres bar was not ap-
plied. In a subsequent decision, the Fifth Circuit held that a
pass did not divest the military of control and Feres ap-
plied. 26 It is easy to pass over the Parker case as it involved
a seemingly minor drstmctron between a pass and a fur-
lough ‘The decision’ has spawned numerous claims
involving on-post collisions, however, and much seemingly
needless litigation in an area in whrch the law was once rel-
atlvely well settled: s e

*"Another example is a }ecent L'Eleventl'fﬁéisrcﬁlt case";;otvl
on appeal to the Supreme Court. In Johnson v. United

‘States,” "a Coast Guard pilot died on a search and rescue

mission when he crashed due to improper weather informa-
tion from ‘the Federal Aviation Agency (FAA). The circuit
court opinion centered on the fact that Feres did not apply
as there was no military relationship between the Coast
Guard and the FAA, a civilian agency. Following this ra-
tionale, a military pilot could be said to be free to decide
whether to fly a mission based upon his assessment of
weather information supplied by the FAA. Obviously, his
commander would take a different view. But Feres has been
applied in other cases where the negligence was that of a ci-
vilian working for the military or that of a non-military
Federal agency. 2 In these cases, the test has been whether
the service member was in fact under military control or
performing his or her duties; Judge advocates must leave no

regulation or custom of the service unexamined in fashion-

ing ‘arguments to support a finding of mrlltary control’ and
thus a Feres bar. What has been considered obv1ous by

‘members of the armed forces in the past must now be sub-

stantiated and made clear to judges.

Clarms based on c1rcumstances s1m111ar to those 1n

service cases is sparse to say the least. In Bon v. Umted
States,” a claim by an active duty sailor for injuries re-
ceived. in a collision between two boats rented from Navy

-morale services was considered Feres-barred in a decision

handed down by the Ninth Circuit at about the same time

_as Atkinson. Because the decision states that it was not
clear whether the collision was in waters on or off base, the

decision must rest on the use of a military benefit. Never-
theless, the same court reached the opposite result in

_Atkinson even t though SP4 Atkinson was also using a mili-

tary benefit. It is more important in the trial workup of
Feres cases to emphasize the effect on the military relation-

ship and military discipline and to insist that such

2 Corrigan v. United States, 609 F. Supp. 720 (E.D. Va. 1935) ‘McNeil v. United ‘States, 519 F. Supp. 283 (D S.C. 1983). In Azzélino v. Dmgfelder, 71
N.C. App. 289, 322 S.E.2d 567 (1984), the court allowed not only’ extraordmary costs but also all costs of ra.rsmg the child. ) )

25611 F.2d 1007 (5th Cir. 1980).
26 Warner v. United States, 720 F.2d 837 (5th Cir. 1933)

27749 F.2d 1530 (11th Cir.), reh’g denied, 758 F 2d 660 (11th Cir.), opinion vacated, 760 F.2d 244 (l 1th Cir, 1985) “Opinion remstated 779 F. 2d 1492 ‘(1lth

Cir.), cert. granted, 107 S. Ct. 59 (1986).
28 See cases cited supra notes 17 and20.
29802 F.2d 1092 (9th Cir. 1986).
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arguments be included in trial and appellate briefs. Where
this is not done, a senior judge advocate should be brought
into the picture and appropriate departmental level authori-
ties informed.

Appendix A
Duty Status of Soldier/Claimant in Incident to Service Cases

For Plaintift

1. Brown v. United States, 715 F.2d 463 (9th Cir. 1983) (Feres does not bar
Swine Flu Act suit by active duty (AD) member)

2. Johnson v. United States, 704 F.2d 1431 (9th Cir. 1983) (AD member
injured in off-post collision by AD member—bartender who participated
in after hours party in NCO club).

3. Broudy v. United States, 661 F.2d 125 (9th Cir. 1980) (AD member in
nuclear test—continuing duty to warn to avoid genetic damage). ’
4. Troglia v. United States, 602 F.2d 1334 (9th Cir. 1979) (Haw.) (off-base
collision while off duty).

5. Mills v.. Tucker, 499 F.2d 866?(9th Cir. 1974) (Cal.) (off-base collision
while on furlough).

6. Targatt v. United States, 551 F. Supp. 1231 (N.D. Calif. 1982) (same as
Broudy (both now controlled by Supreme Court denials of certiorari in
Jaffee and Laswell v. Brown)).

For United States
a. While using military benefits

(1) Medical care in military hospital
1. Veillete v. United States, 615 F.2d 505 (9th Cir. 1980) (Guam) (AD
member injured in off-post accident).
2. Henninger v. United States, 473 F.2d 814 (9th Cir, 1973) (Cal) (AD
member).
3. Tirrill v. McNamara, 451 F.2d 579 (9th Cir. 1971) (Oregon) (AD
member).
4. Bailey v. Van Burkirk, 345 F.2d 298 (9th Cir. 1965) (Cal) (AD
imember).
5. Van Sickel v. United States, 285 F.2d 87 (9th C1r 1960) (Cal.) (denva-
tion death claim—AD member).
6. Franz v. United States, 414 F. Supp. 57 (D. Ariz. 1976) (retired mem-
ber—negligent act while on AD).

(2) Other
7. Uptegrove v. United States, 600 F.2d 1248 (9th Cir. 1978) (Cal.) (AD
member on leave traveling Space A).
8. Archer v. United States, 217 F.2d 545 (9th Cir. 1957) (West Point cadet
on leave traveling Space A).
9. Preferred Ins. Co. v. United States, 222 F.2d 942 (9th Cir. 1955) (Cal.)
(property damage, aircraft in on-base trailer court).
10. Fidelity-Phoenix Fire Ins. v. United States, 111 F, Supp. 899 (N. D Cal.
1953) (on post quarters blown up).
b. While in actual performance of duties

1. McKay v. Rockwell International Corp., 704 F.2d 444 (9th Cir. 1953)
(AD member in aircrash—permits contractor to use “government contrac-
tor” defense and Feres bar).

12. Monaco. v. United States, 661 F.2d 129 (9th Cir. 1981) (AD member
exposed in nuclear test—genetic damage claim).

13. Charland v. United States, 615 F.2d 508 (9th Cir. 1980) (AD member

on | leave voluntarily in Navy exercise).

14. Calhoun v. United States, 604 F.2d 647 (9th Clr 1978) (CaJ) (AD

‘member kll].mg in pugllstlck trammg)

15. Daberkow v. United States, 501 F.2d 785 (Sth Cir. 1978) (Anz) (FRG

"AD member in United States plane).

16. Adams v. General Dynamics, 935 F.2d 409 (Sth’ Cir. 1976) (Cal) (AD
member testing contractor plane).

17. Mattos v. United States, 412 F.2d 783 (9th Cir. 1969) (Cal.) (weekend
reservist ndlng in Army truck).

18. Gerardi v. United States, 408 F.2d 492 (9th Cir, 1969) (Cal) (wrongful
induction in 1943)

19. United States v. Lee, 400 F.2d 550 (9th Cir. 1968) (Cal.) (AD member .
riding in Air Force plane).

20. United Airline v. Weiner, 335 F.2d 379 (Sth Cir. 1964) (Cal.) (AD
member on temporary duty riding in civilian plane).

21. Knoch v. United States, 316 F.2d 532 (9th Cir. 1963) (Reservrst under-
going AD physical).

22. Callaway v. Garber, 289 F.2d 171 (9th Cir. 1961) (Mont.) (AD mem-
ber riding in military truck).

_c. Intentional Tort

23. Chappell v. Wallace, 462 U.S. 296 (1983) (AD inember-—constitutional
tort)

24. Mallow v. Carlton 716 F.2d 627 (9th Cir. 1983) (former USAF officer
alleged conspiracy of superiors).

25. Davis v. United States, 667 F.2d 822 (9th Cir. 1982) (negligent inflic-
tion of emotional stress caused by commander referring unfounded
charges to trial).

26. Lewis v. United States, 663 F.2d 889 (9th Cir. 1981) (AD member in-
tentional tort).

27. Dexheimer v. United States, 608 F.2d 765 (9th Cir. 1979) (Kan) (AD
military physically and sexually abused).

28. Grant v. Pitchford, 564 F. ‘Supp. 430 (S.D. Cal. 1983) (same as
Chappell).

29. Schmid v. Rumsfeld, 481 F. Supp. 19 (N.D. Cal. 1979) (AD member
who was beaten by unknown assailants was not protected by U.S. despite
promises).

30. Hungerford v. United States, 192 F. Supp 81 (N.D. Cal. 1961) (Korean
war veteran injured in Korea—nusrepresentatlon exceptlon applled as war
injury not diagnosed while AD)

d. Unreported
31. Sudawinski v. United States, No. 77 Civ. 3077 (9th Cir. 1980) (Reserv-
ist treated for training duty injury).

32. Lindeman v. United States (9th Cir. 1975) (unreported) (AD member

_treated in Virginia hospital while on leave).

33, Thoming v. United States, No. 79 Civ. 849 (D. Ore. 1980) (West Point
cadet).
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 Army Regulation 27-20 (Claims) Has a Metamorphosis

James A. Mounts, Jr.. ‘ o '
Deputy Director, USARCS T R RIS N

Army Regulation (AR) 27-20, the bible for claims within
the U.S. Army, has undergone eighteen changes since it
was first published in September 1970. It is finally time for
a complete revision, which will be in the UPDATE format.
This format will facilitate more timely changes to the regu-
lation and result in more current guidance being available
to field claims offices. The proposed publication date for the
revision is July 1987.

One of the major changes found in the revised AR 27-20
will give a greater role to the area claims authorities, to be
called ‘“‘area claims offices,” by giving them responsibility
for claims arising in their geographic regions. Claims proc-
essing offices must forward claims to the area claims offices
for action unless otherwise directed by the United States
Army Claims Service (USARCS), Area claims offices will
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therefore exercise more control over clalms ofﬁces w1th1n
their region.

In addition, area claims oﬁices will be delegated authori-
ty to approve, disapprove, or compromise tort claims for
$15,000 or less. The claimant may submit a written request
for reconsideration to USARCS when his or her claim has
been denied or a final offer issued. ‘Granting area claims of-
fices authonty to dlsapprove claims presented for $15,000
or less is a new concept and is in harmony with the power-
down emphasis within the U.S. Army. This is an appropri-
ite enlargement of the installation staff _]udge advocate’s
authority in the claims arena.

et

Numerous other changes have been made in the revision.
The number of pages and figures have been drastlcally re-
duced. The revision now contains only regulatory
requirements with the “how to do it” information reserved
for the Claims Manual. A companson of the other more

s1gn1ﬁcant changes made by the revision, ona chapter basts,

is as follows

Chapter 1. The Army Claims System
Current AR 27-20

Claims processing authorities.

Claims authorities listed in various
chapters.

Health Services Command not
mentioned.

Revised AR’ 27—20

Creates claims processing oﬂices

-~ with and without approving -

aunthority and allows for ereatmg _
special clajms processing offices (a
new technical supervision change).

Simplifies des1gnat1on o_f\ela,uns s

authorities.

Gives recognition to Health
Services Command'’s responsibility
for medlcal clalms JAs.

Chapter 2 Investlgatmg and Processmg of Clalms

Current AR 27—20

Detailed mvestlgatlon prooedures/
techniques.

Detailed guidance on liability and

quantum issues, with citations.

Chapter 3. Military Claims Act
Current AR 27-20

Revised AR 27—20

Eliminated much detailed guidance
on investigation of specific types of
claims as more appropriate for
Claims Manual.

Revised to give general prmcrples
with detailed guidance reserved for
Claims Manual. Established two. »

" new paragraphs dealing with

property damages appraisers and
independent examinations,

Revised AR 27-20
Clarifies the pohcy and procedu.res

“"to be followed in claims having

Applies law of the foreign country
to issues of comparative/
contributory fault of the claimant.

Provides for use of general
principles of American law for the
assessment of damages in all types
of overseas personal injury and
death claims.’

potential remedies under both the -
Military Claims Act (Chapter 3)
and the Federal Tort Claims Act-
(Chapter 4).

Applies general prlnciples of
comparative negligence to issues of
comparative fault of the claimant.

Establishes the Death on the High
Seas Act, 46 U.S.C. § 761, as
mterpreted by federal courts, as
guidance for assessment of
damages for overseas wrongful
death clarms R

Provides guldance for the use of
- structured settlements and .

mandates use in specified types of
claims.

Current AR 27-20

Settlement and approval monetary
authorities used pursuant to prior
legislation,

Contains generally same wording
as Chapter 3 (Military Claims
Act). Both statutes similar in

content.

Chapter 8. Maritime Claims
Current AR 27-20

Division and District Engineers
are delegated authority to approve
and pay claims regardless of

amount which are meritorioiis and

settleable in an amount not .
exceeding $5,000. This excludes
authority to disapprove claims.

Current AR 27-20 -

No suspenses are imposed on
processing Article 139 claims, and
field claims offices are given no
special authority to monitor the
processing of such claims.

Pay is withheld immediately
following the approval of an
Article 139 claim, limiting the
effectiveness of action on
reconsideration.

Expressly prowdes that no form of

" hearing is authorized upon appeal

of'a claim to the Secretary of the '
Army. ,

Clarifies the use of Chapter 3 for
implementation of the statutory
hold harmless provision in cases
where medical or legal personnel
are successfully sued in their
individual capacity for malpractice
occurring overseas.

‘Chapter 6. National Guard Claims Act-

Revised AR 27-20

Changes in settlement and
approval monetary authorities
reflect recent congressional action,

. Pub. L. No. 98-564 (October 30,

1984).

Chapter 6 has been greatly
reduced in size by cross-
referencing to parallel wording in

_Chapter 3, where applicable.

Revised AR 27-20

Engineer area claims offices are
delegated authority to approve and
pay claims (but not disapprove)
meritorious and settleable in an

- amount not exceeding $10,000.

Chapter 9. Claims Under Article 139, UCMJ

Revised AR 27-20

Specific suspenses are imposed on
the processing of Article 139
claims, and field claims offices are
directed to monitor the processing
of such claims,

Except when this would create an
injustice, withholding of pay is
delayed for fifteen days following
the approval of an Article 139
claim to permit the soldier to
request reconsideration.

Chapter 11. Personnel Claims and Recovery

Current AR 27-20

All reconsiderations in personnel

" claims acted on by USARCS.

Destroyed items with salvage value
must be turned m before payment
is made.

Rounding of sums is not

permitted.

To make an emergency partial
payment, an approving authority
who does not have the authority to
settle a claim must forward the file
to the next higher settlement
authority.

Offices not otherwxse designated in
paragraph 1145 have approval
authority of $5,000 and in
CONUS they forward claims they
cannot settle directly to USARCS.
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Revised AR 27-20

All recon51derat10ns in personnel
claims acted on by USARCS,
except USACSEUR acts on those

‘from offices in USAREUR.

Claims approvmg authonty permit
alternate disposition for items with
a value of $25.00 or less.

Rounding of sums to the nearest
whole dollar is required.

The next higher settlement
authority may authorize an
emergency partial payment by
telephone.

Claims processing offices with
approval authority have approval

authority of $10,000 and forward

claims they cannot settle to their
area claims authority.
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Chapter 14, Aﬂirmative Clnims
Current AR 27-20.

No regular report of property *

damage assertions or collections of

claims under property section is
required.

Information coticerning the
number and dollar amount of
demands made and claims’
collected under medical care
recovery will be reported annually.

Authority to compromise or
waive:

For property loss, damage,
destruction,

SJA may compromise claims and
terminate collection action for
claims that do not exceed $20,000
up top $5,000.

For Medical Care Recovery,

SJA may compromise claims,
asserted in an amount up to
$40,000, so long as the claim is -
not reduced by more than $10,000.

Revised AR 27-20

" 'Semi-annual report required for

CY.

Semi-annual report required for
CY.

Area claims offices have the
authority to accept full payment of
a claim and to approve a
compromise not exceeding $10,000
in claims not exceeding $20,000.

Redelegation of compromise
authority in an amount not to
exceed $5,000 is permitted to any
claims processing office with
approval authority. -

Area claims offices have the
authority to compromise or waive
in whole or in part, claims not in
excess of $40,000, provided that
the claim is not reduced by more
than $15,000.

‘Redélegation in an amotnt not to

exceed $5,000 compromise
authority to any claims processing
office with approval authority is
permitted.

Chapter 15. Claims Office Administration "

Current AR 27—20 o

At end of Chapter 2 (Where often
overlooked)

Gave specific instructions on
preparation of DA3.

Revised AR 27-20
Made separate Chapter to

highlight administrative matters.

Add guidance on affirmative
claims and investigative files/logs.
All DA3 instructions are in
Claims Manual. - ‘
Gives specific instructions for

preparation and disposition of
Affirmative Claims Report.

Certificates of Appreciation

The Judge Advocate General has approved the issuance
of U.S. Army Claims Service (USARCS) Certificates of Ap-
preciation for selected claims personnel serving in judge

advocite offices worldwide. The purpose of the certificate is
to provide special recognition to civilian and enlisted claims
personnel who have made significant contributions to the
success of the Army Claims Program within their assigned
commands. ‘

The criteria for the issuance of a certificate is as follows:

a. the recipient must be a civilian employee or enlist-
ed soldier currently serving in a judge advocate claims
office;

b. the recipient must have worked in clalms for a
minimum of five years (this time may be figured on a
cumulative basis and relate to different assignments or
claims positions);

c. the recipient must be nominated by the staff or. .
command judge advocate, detailing the contributions
of the individual that makes him or her worthy of this
recognition; and .

d. only one person in an office may be nominated for
a certificate in any one calendar year (waivable in ex-
ceptional cases at the request of the nominating official .
to allow two individuals in a single office to receive the
certificate in one calendar year).

Nominations should be addressed to the Commander,
USARCS, who is the approving official for the award of the
certificate. Upon approval, the certificate, signed by the
Commander, USARCS, will be forwarded to the nominat-

ing official for presentation at an appropriate ceremony.

Personnel Claims Note
This note is designed to be published in 1 local command in-

formation publications as part of a command preventative
law program.

~ This month’s note concerns domestic household goods'
shipments. In May 1987, the Military Traffic Management
Command is scheduled to start a new system that will force

carriers to pay a lot more for any damage they cause in

transporting a soldier’s property.

A number of carriers have responded by emphasizing
that they have competent, professional repair services in
place that can repair items damaged in shipment, particu-
larly furniture. The carriers will now have a financial
inducement to offer such services to the soldier on most do-
mestic shipments initiated after May 1987.

Soldiers who want to spare themselves the time and
trouble of filing a claim and obtain estimates of repair are
encouraged to look into these services.
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Automation Notes

Information Management Oﬁce,' OTJAG -

JAGC Defense Data Network Directory

This is the first printing of the JAGC Defense Data Net-
work (DDN) Directory. It lists electronic addresses for JA
offices and JA personnel having the ability to communicate
using the DDN. As more locations gain identities on the
network, their addresses will be added to the directory.
Eventually, the DDN addresses will be included in the
JAGC Personnel and Activity Directory. Corrections to in-
formation contained in this directory should be sent to:
Office of The Judge Advocate General, Headquarters, De-
partment of the Army, ATTN: DAJA-IM, The Pentagon,
Washington, D.C. 20310-2216.

The directory is current as of April 15, 1987. Users
change frequently, so this list may not be exhaustive. For
example, on the OPTIMIS host computer, an account is
frozen if it is not used for two months or if the user’s pass-
word is not changed on a regular basis. Users should check
with their host computer management office for similar
rules.

For those with no prior knowledge of DDN, it is a
worldwide network designed to meet the data communica-
tion requirements of the Department of Defense and to
satisfy the performance needs of computer system users
who require data communication services. As users of a
DDN host computer, offices with DDN addresses have the
ability to send electronic mail (E-mail) to all other users on
the DDN.

Instructions on how to use E-mail can be obtained from
your DDN host computer management office. Normally,
mail sent thru the DDN is addressed in the following man-
ner: To: mailer! < addressee’s username @ computer host
name >. Examples are:

For OTJAG IMO: mailer! < drothlisb @ optimis.
arpa> ‘

For OJA, HQ USAREUR: mailer! < ja@ usareur—-em.
ARPA >

SJA, HQ USA Japan: mailer! < ajja@®zama—emh.
arpa>

Addresses on the same DDN host computer, e.g.,
OPTIMIS, need only use the username.

E-mail has been used to send a variety of materials in-
cluding briefs, letters, and statistical reports. E-mail is
delivered instantly to those on the same DDN host. It is de-
livered every twenty minutes to those hosted by a different
DDN host computer. As E-mail and electronic bulletin
boards become more available, JA offices should be ready

to take advantage of this increased communication capabili-

ty. All it takes is a PC, a modem, and a DDN address.

Office of The Judge Advocate General

Office of The Judge Advocate General

HQDA, The Pentagon
Washington, D.C. 20310-2200

Office DDN Address: DROTHLISB@ OPTIMIS.ARPA

Individual DDN Addresses: The Following Individuals Have Addresses
on the OPTIMIS DDN Host Computer. E-mail to Them Should Be Ad-

dressed in the Following Manner:

MAILER! < USERNAME@OPTIMIS.ARPA >

MAILER! <« USERNAME @ OPTIMIS-PENT.ARPA >

(E-Mail Between OPTIMIS Users Need Only Addréés the USERNAME.)

Owner

BAKER, MS BARBARA
BLACK, CPT SCOTT
BOZEMAN, COL JOHN
CARLSON, MAJ LOUIS
CARRIER, CPT DAVID
EGOZCUE, CW3 JOSEPH
FAGGIOLI, MAJ VINCENT
GRAY, MS JACKIE
HOLDEN, MAJ PHILIP
ISAACSON MAJ SCOTT
KEARNS MS THELMA
LECLAIR, MAJ THOMAS
MACKEY, LTC PATRICK
MANUELE, MAJ GARY
MARCHAND, LTC MICHAEL
MCFETRIDGE, MAJ ROBERT
MCGEHEE, MAJ JACK
MURDOCH, CPT JULIE
POPESCU, MAJ JOHN

PYRZ, MAJ THOMAS
ROTHLISBERGER, LTC D
RUMMEL, MR EDGAR
SCHWARZ, MAJ PAUL
STAMETS, MR ERIC
STRASSBURG, COL TOM
WALTERS, MS KATHEY
WHITE, CPT RONALD
WOODLING, CPT DALE

U.S. Army Legal Services Agency |

U.S. Army Legal Services Agency

Nassif Building
5611 Columbia Pike
Falls Church, VA 22041-5013

Office DDN Address: BRUNSON @ OPTIMIS.ARPA

WOODLING

Username

BBAKER
BLAGR

BOZEMAN
' LCARLSON.
" CARRIER

EGOZCUE
FAGGIOLI
GRAY

. HOLDEN

ISAACSON
KEARNS
TLECLAIR
PMACKEY
GMANUELE
MARCHAND
MCFETRIDG

. MCGEHEE

MURDOCH
POPESCU

"PYRZ

DROTHLISB
RUMMEL
SCHWARZ
STAMETS
STRASSBUR

 WALTERS

RWHITE b

g

Individual DDN Addresses: The Following Indmdua.ls Have Addresses

on The OPTIMIS Host Computer.
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Owner v R Username_ . US. Army Training & Doctrine Command
BRIDGES, MS DOROTHY ) S DBRIDGES

BRUNSON, MAJ GIL D BRUNSON Office of the Staff Judge Advocate

CROW, MAJ PATRICK ‘ . CROW - HQ, U.S. Army Signal Center & Ft. Gordon

FULTC;N MR WILLIAM S ) FULTON Fort Gordon, GA 30905-5280

HARDERS, MAJR T HARDERS - .

KAPANKE, MAJ CARL KAPANKE ’ R

KINBERG, MAJ EDWARD KINBERG

MILLER, JOL HAROLD L o HMILLER . Office of the Staﬂ Judge Advocate

NIXON, MR STEVE B “SNIXON HQ, U.S. Army Air Defense Artillery Center & Fort Bliss
PRESCOTT, 1LT JODY _ JPRESCOTT Fort Bliss, TX 79916-5000 -

RAMSEY, LTC WILLIAM ' . WRAMSEY - .. ‘ RO e

SPOSATO, CPT MARK : SPOS ATO : Individual DDN Addresses: The Following Individuals have addresses on
STOKES, CPT WILLIAM o ; ~ WSTOKES o7 the OPTIMIS Host Computer.

Owner : o i I Username

TUDOR CPT RONNIE B
HOLMES MSG RAY

The Judge Advocate General’s School

The Judge Advocate General’s School o
Charlottesville, VA 229031781 cor T ‘
U.S. Army Forces Command
Office DDN Address: DODSON @OPTIMIS. ARPA o h o
Individual DDN Addresses: The Following Individuals Have Addresses Staff Judge Advocate
on the OPTIMIS Host Computer ) HQ, 7th Infantry Division & Ft. Ord

ATTN: AFZW-JA

Owner : Username

Fort Ord, CA 93941
BILLINGSLEY, SFC GLENN | BILLINGS™ DDN Address: BOUGLANER @ OPTIMIS-PENT.ARPA
BUNTON, SFC LARRY ' - BUNTON o T
CAYCE, CPT LYLE © " CAYCE
DODSON, CPT DENNIS © "  DODSON
FLETCHER, MAJ DOUG - ' FLETCHER U S Army Europe & Seventh Army
GETZ, CPT DAVID Lot GETZ -
OLDAKER, MS HAZEL S ‘ °  OLDAKER Office of the Judge Advocate
POINTER, CPT DAVE POINTER - U.S. Army Europe & Seventh Army
SCHOFFMAN, MAJ R .. SCHOFFMAN APO New York 09403-0109
HAYNES, MAJ TOMMIE - 'Y THAYNES'
DDN Address: JA@USAREUR-EM.ARPA

ZUCKER, LTC DAVID - ZUCKER

U.S. Army Claims Service U S Army Japan \_
Oﬂice of the Staﬂ‘ Judge Advocate

HQ, U.S. Army Japan

Camp Zama Japan

APO SF 96343

U.S. Army Claims Service
Building 4411
Fort Meade, MD 20755

Office DDN Address: SLUSHER@OPTIMIS.ARI?A o DDN Address: AJJA ®ZAMA-EME.ARPA

~ U.S. Army Recruiting Command
Command Legal Counsel, Bldg. 48A
U.S. Army Recruiting Command
Fort Sheridan, IL 60037-6000

DDN Address: USAREC@ DDN2.ARPA

U.S. Army Strategic Defense Command

U.S. Army Strategic Defense Command
1941 Jefferson Davis Highway

PO Box 15280

Arhngton, VA 22215-0150 °

DDN Address: DGRAY@OPTIMIS.ARPA

’U.S. Arm} K(jréi &ElghthArmy Y

Office of the Judge Advocate
HQ. Eighth U.S. Army
APO SF 96301

DDN Address USFK—J Al@ WALKER—EMH ARPA

PRI C

Commander .
Anniston Army Deépot
Legal and Claims Office
Anmston, AL 36201 5005

DDN Address: IMASON@ANAD ARPA
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Office of the Staff Judge Advocite

HQ, U.S. Army Aviation Systems Command
4300 Goodfellow Blvd.

St. Louis, MO 63120-1798

Office DDN Address: AMSAVIL@USAREC4ARPA

Individual DDN Addresses: The Followmg Indmduals Have Addresses ‘

on the OPTIMIS DDN Host Computer,

Owner ! Username

COL ROGER G. DARLEY " RDARLEY@USAREC4ARPA

Commander

U.S. Army Dugway Proving Ground
ATTN: STEDP-JA

Dugway, UT 84022-5000

DDN Address: STANGLER@DPG-1.ARPA ~

Office of the Chief Counsel/SJA

HQ, U.S. Army Test and Evaluation Command
ATTN: AMSTE-JA

Aberdeen Proving Ground, MD 21005-5055

DDN Address: AMSTELO@ APG-4.ARPA

Office of the Command Judge Advocate
U.S. Army Yuma Proving Ground
ATTN: STEYP-JA

Yuma, AR 85365-9102

DDN Address: YPGJAG @ YUMA.ARPA

U.S. Army Military Traffic Management Command

Staff Judge Advocate

HQ, Western Area, MTMC
Oakland Army Base
Oakland, CA 94626-5000

DDN Addess: AABWRM@NARDACVA.ARPA

No Substitute For Subdirectories

The twenty megabyte hard disks that are standard on
LAAWS attorney workstations can hold 10,000 pages of
programs, briefs, and other files. Without effective organiza-
tion, trying to find the file you want can be nearly
impossible. You could browse through endless screens of
file lists, never finding the file that you “know” is there.
Disorganization on the hard disk can also slow down your
computer’s operation by making it search for your data and
programs throughout one huge directory.

The Dlsk Operatmg System (DOS) that manages your
computer’s operations offers an easy way to organize files

on your hard disk. It has a built-in, “tree-structured” file
directory system The main directory is called the “root”
directory and is symbolized by the backslash character (\).
Subdirectories are branches off the root directory. Each
subdirectory may contain further subdirectories, and so on:
Like a tree, there is a central trunk and many branches and
offshoots.

Each application program should have two subdirecto-
ries; one for the programs themselves; and one for the data
(documents, graphics, etc.) you produce using the pro-
grams. Naming the subdirectory to reflect the application
software and its data (e.g., \ENABLE and \EDATA) will
help you quickly access the proper subdirectory. Then,
when you list the subdirectory (using the DIR command),
only the relevant files will appear. To take full advantage of
the names you give the subdirectories, the DOS command
“PROMPT $PSG” should be included in your computer’s
AUTOEXEC.BAT file (see your automation coordinator
for more detailed instructions). With this command activat-
ed, the prompt at the left-hand side of the screen will reflect
the current subdirectory level (e.g.
C\ENABLE\EDATA > ) and you will never get lost (well,
hardly ever)..

The subdirectory approach also makes the all-lmportant
backup procedures easier. For example, the Enable
software program alone occupies about seven floppy disks
when you do a backup. But there is no need to waste time
and floppies backing up the Enable or other application
programs, as this software can always be reinstalled from
the original floppy disks. What you redlly want (and need)
to do is save your new work product. When you store yotir
data in separate subdirectories, these are the only ones that
need to be backed up. Thus, rather than issuing a global
BACKUP command, e.g., C:\ > BACKUP *.* a:/s, which
will backup each and every file on the disk, you can change
to the data subdirectory (CHDIR or CD) and backup only
the files in that particular subdirectory. If you have invoked
the PROMPT $P3$G command and your Enable files are
stored in a subdirectory you have named EDATA, the
backup sequence might look like this:

C:\ > CHDIR \Enable\EDATA
<RETURN >
C:AENABLE\EDATA >BACKUP *.* A:
<RETURN >

It is old news that backing up data on your hard disk is
extremely important to long life and happiness. Judicious
use of subdirectories will let you make your backups more
quickly and easily and put the good life within your grasp
Captain David L. Carrier.
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| Bicenten_nial of the Constitution

Blcentenmal Update: The Constltutlonal
: Conventlon—June 1787 o

This is one qf a series of articles tracing the zmportdnt

. events that led to the adoption and ratification of the

Constitution. Prior Bicentennial Updates appeared in.

. the January and Aprll 1987 issues of The Army.
Lawyer.

At its opening session on May 25, 1787, the Convention
adopted a set of procedural rules, gave each state delegation
an equal vote, and passed a rule of secrecy. On May 29, se-
rious discussion began with the Virginia Plan, whlch
became the agenda of the Conventlon

James Madlson had arrived in Ph11ade1ph1a eleven days
early, with other Virginians, to draft the Virginia Plan.
Madison believed that the experience under the Articles of
The Confederation proved that the state legislatures were
unwilling to respect the national interest, the interests of
other states, or the rights of individuals. He saw no future
for a national Congress that relied, as did the Continental
Congress under the Articles of Confederation, on the good
will of the states to carry out national policies. The new
government would need the power to enact laws and levy
taxes directly on the population, and enforce the laws
through a national executive and judiciary.

For strategic reasons, Virginia governor Edmund Ran-
dolph, rather than Madison, introduced the Vu'glma Plan
to the Convention. He introduced the Plan with the recom-
mendation that the Articles of Confederatlon be “corrected
and enlarged.” While Randolph’s introduction fit within
the limited role the Continental Congress envisioned for the
Convention, the Plan itself completely dismantled the Arti-
cles. It called for a bicameral legislature, with the lower
house elected by popular vote and the upper house selected
by the lower from candidates nominated by the state legis-
latures. The legislature would have the power to make laws
in areas where “‘the separate states are incompetent”; if nec-
essary it could call forth the armed forces of the union
against a state to enforce these laws. The legislature would
also elect people to serve in the executive and judicial
branches of the government. A national executive would
exercise the executive powers that the Articles of Confeder-
ation had given to the Continental Congress; a combined
executive judicial Council of Revision would enjoy a limited
veto power over acts of Congress. The Council of Revision,
in conjunction with one or both houses of the legislature
would also have the power to overturn state laws contrary
to the Constitution. Finally, the Plan also established a fed-
eral court system.

Surprisingly, the proposal for a greatly strengthened na-
tional government encountered little opposition. The
Convention immediately formed a committee of the whole
and adopted, by a vote of six to one, a motion calling for
adoption of a national government ‘““consisting of a supreme
Legislative, Executive, and Judiciary.” With this vote, the
Convention rejected the Articles of Confederation and com-
mitted itself to a more powerful central government.

The Convention nearly foundered on another issue, how-
ever—representation in the legislature. The Plan called for
each state to have representation in the Congress propor-
tional to .its population. Madison and his Virginia
colleagues were adamant that the Convention replace the

‘“‘one-state, one-vote” rule that prevailed in the Continental
Congress. In this they were joined by delegates from Massa-
chusetts and Pennsylvania, the other two largest states in
the Confederation. All agreed that the Convention had to
solve the representation problem first.

The smaller states were equally adamant against propor-
tional representation. They foresaw a government
dominated by the large states, ignoring the small states’ in-
terests in favor of Virginia, Massachusetts, “and
Pennsylvania. The fight over representation lasted for seven
exhausting weeks. In the two weeks after Randolph intro-
duced the Virginia Plan, the large states managed to gain
an endorsement in principle of proportional representation.
Their success came to a halt, however, on June 14, when
delegate William Paterson, the New Jersey attorney gener-
al, introduced the New Jersey Plan, backed by the smaller
states. The New Jersey Plan would have continued the im-
portant features of the Articles of Confederation, The
unicameral legislature would remain, with each state keep-
ing an equal voice. The plan established a plural executive,
elected by the legislature. Like the Virginia plan, however,
the New Jersey Plan granted the national government the
power to lay taxes directly on the populace (in states that
failed to meet the contribution quotas established by Con-
gress) and the national government could call on the armed
forces to enforce the national laws.

On June 19, the New Jersey plan was voted down, seven
to three, after heavy criticism by Alexander Hamilton and
Madison. The delegates continued to discuss a central gov-
ernment of the kind proposed by the Virginia plan, but the
large and the small states remained at odds. The large
states threatened to dissolve the Union and confederate sep-
arately if their demands were not met. In response, the
smaller states indicated that they might seek alliances with
the European powers, in order to “find some foreign ally of
more honor and good faith.”

To break the deadlock, Oliver Ellsworth of Connecticut
proposed the Connecticut Compromise: he submitted a mo-
tion to give each state an equal representation in the Senate.
The debate over the Compromise ended dramatically on Ju-
1y 2, when the states divided, five states to five (the Georgia
delegation was itself divided and lost its vote) on Ells-
worth’s motion. With the Convention on the verge of
breaking up over the issue, it appointed a committee, with
one member from each state, and charged it with ﬁndmg an
acceptable solution. The committee considered the issue for
three days, over the Fourth of July holiday, and submitted
its report on July 5. (The Convention’s July proceedmgs
will appear in the next issue of The Army Lawyer).
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Bicentennial Communities

The National Commission on thez Bicentennial of the
United States Constitution has established a program to

certify qualifying communities as. Desngnated Bicentennial

Communities. Military installations are eligible for certifica-
tion. Recognition as a Des1gnated B1centenma1 Community
indicates that the installation has an ongoing program to
‘celebrate the Bicentennial and increase awareness of the
‘Constitution. Designated Blcentenmal Communities are
authorized to use the commission Togo and to app Ve use
of the logo by non-profit organizations sponsoring projects

The Army Lawyer, Dec 1986, at 66

officially recognized by the installation’s bicentennial com-
mittee. The Judge Advocate General’s School received its
designation on March 9, 1987.

Army installations should submlt appllcatlons to the
Chief of Pubhc Affairs, ATTN: SAPA—CR ‘Washington,
DC 20310-1508. An announcement of the program and
sample application forms appear in the Army Public Affairs
Update * Speech. File Service, 1 April 1987, at 4. Copies of
the announcement and forms are now included with The
Judge Advocate General’s School Bicentennial Packet. See

SR s Y

.

CLE News

1, Resident Course Quotas

Attendance at resident CLE courses conducted at The
Judge Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a wel-
come letter or packet, you do not have a quota. Quota
allocations are obtained from local training offices which re-
ceive them from the MACOMs. Reservists obtain quotas
through their unit or ARPERCEN, ATTN:
DARP-OPS-JA, 9700 Page Boulevard, St. Lou1s, MO
63132 if they are non-unit reservists. Army National Guard
personnel request quotas through their units. The Iudge
Advocate General’s School deals directly with MACOMs
and other major agency training offices. To verify a quota,

you must contact the Nonresident Instruction Branch, The
Judge Advocate General’s School, Army, Charlottesville,
Virginia 22903-1781 (Telephone: AUTOVON" 274-7110,
extension 972-6307; commercial phone (804) 972—6307)

2. TJAGSA CLE Course Schedule ~

-June 1-5: 89th Senior Officers Legal Orientation Course
(5F—Fl)
June 9-12: Chief Legal NCO Workshop (512-71D/71E/
~40/50).
June 8-12: 5th Contract Clalms, L1t1gatlon, and Reme-
dies Course, (5F-F13). i
_ June 15-26: JATT Team Training.
~ June 15-26: JAOAC (Phase IV).
July 6-10: US Army Claims Service Training Seminar.
July 13-17: Professional Recruiting Training Seminar.
July 13-17: 16th Law Office Management Course
(TA-T713A). r
July 20-31: 112th Contract Attomeys Course (5F—F10)
July 20-September 25: 113th Basic Course (5-27-C20).
“August 3-May 21, 1988: 36th Graduate Course
"(5-27-C22).
August 10-14: 36th Law of War Workshop (SF-F42).
- August 17-21: 11th Criminal Law New Developments
Course (SF-F35).

August 24-28: 90th Senior Officers Legal Orlentatlon '

Course (5F-F D).

September 14-25: 113th- Contract Attorneys ‘Course

(5F-F10).
September 21-25: 9th Legal Aspects of Terrorism Course
(5F-F43). : :
October 6-9: 1987 JAG Conference

“ October '19-23: 7th Commercial Activities Program
Course (SF-F16). -
October 19-23: 6th Federal Litigation Course (SF-F29).
October 19-December 18: 114th Basic Course
(5~-27-C20). - -
October 26-30: 19th Criminal Trial Advocacy Course
(5F-F32).
November 2-6: 91st Senior Officers Legal Orlentatlon
Course (SF-F1).

November 16-20: 37th Law of War Workshop (SF-F42). "

November 16-20: 21st Legal Assistance Course
(5F~F23). ,

November 30-December 4: 25th Fiscal Law Course
(5F-F12). .

December 7-11: 3d Judge Advocate and Military Opera-
tions Seminar (SF-F47).

December 14-18: 32d Federal Labor Relations Course
(5F-F22).

1988

January 11-15: 1988 Government Contract Law Sympo-
smm (5F-F11).

January 19-March 25: 115th Bas1c Course (5-27-C20).
~ January 25-29: 92nd Senior’ Oﬁicers Legal Orientation
Course (SF-F1).

February 1-5: 1st Program Managers’ Attorneys Course
(5F-F19). '

February 8-12: 20th Crlmlnal Tnal Advocacy Course
(5F-F32).

February 16-19: 2nd ‘Alternate Dlspute Resolution
Course (5F-F25).

February 22-March 4: 114th Contract Attorneys Course
(5F-F10).
- March 7-11: 12th Administrative Law for Military In-
stallatlons Course (SF-F24).

“March 14-18: 38th Law of War Workshop (SF-F42).

March 21-25: 22nd Legal Assistance Course (SF-F23).

March 28-April 1: 93rd Senior Officers Legal Orienta-
tion Course (5F-F1).

April 4-8: 3rd Advanced Acquisition Course (SF-F17).

April 12-15: JA Reserve Component Workshop.

April 18-22: Law for Legal Noncomm1ss1oned Oﬂicers
(512-71D/20/30).

- April 18-22: 26th Fiscal Law Course (5F—F12)

April 25-29: 4th SJA Spouses ‘Course.
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April 25-29: 18th Staff Judge Advocate Course
(5F-F52).

May 2-13: 115th Contract Attorneys Course (SF-F10).

May 16-20: 33rd Federal Labor Relatlons Course
(5F-F22).

May 23-27: 1st Advanced Installation Contractmg
Course (5F-F18).

May 23-June 10: 31st Military Judge Course (SF-F33).

June 6-10: 94th Senior Officers Legal Onentatlon Course
(5F-F1).

June 13-24: JATT Team Training.

June 13-24: JAOAC (Phase VI).

June 27-July 1: U.S. Army Claims Service Training
Seminar.

July 11-15: 39th Law of War Workshop (SF-F42).

July 11-13: Professional Recruiting Training Seminar.

July 12-15: Legal Administrators Workshop (512-71D/
71E/40/50).

July 18-29: 116th Contract Attorneys Course (SF-F10).

July 18-22: 17th Law Office Management Course
(TA-713A).

July 25-September 30: 116th Basic Course (5—27—C20)

August 1-5: 95th Senior Officers Legal Orientation
Course (SF-F1).

August 1-May 20, 1989: 37th Graduate Course
(5-27-C22).

August 15-19: 12th Criminal Law New Developments
Course (SF-F35).

September 19-23: 6th Contract Claims, thlgatlon, and
Remedies Course (SF-F13).

3. Mandatory Continuing Legal Education Jurlsdlctlons
and Reporting Dates

Jurisdiction Reporting Month

Alabama 31 December annually

Colorado 31 January annually

Georgia 31 January annually

Idaho 1 March every third anniversary of
admission

Indiana 30 September annually

Towa 1 March annually-

Kansas 1 July annually

Kentucky 1 July annually

Minnesota 1 March every third anniversary of
admission ;

Mississippi 31 December annually

Missouri 30 June annually beginning in 1988

Montana 1 April annually

Nevada __ 15 January annually

New Mexico 1 January annually beginning in 1988
North Dakota 1 February in three year intervals
Oklahoma 1 April annually

South Carolina 10 January annually

Tennessee 31 December annually
Texas Birth morth annually
Vermont 1 June every other year
Virginia 30 June annually
Washington 31 January annually

West Virginia 30 June annually =~
Wisconsin | March annually
Wyoming 1 March annually

For addresses and detailed information, see the January
1987 issue of The Army Lawyer.

4, Civilian Sponsored CLE Courses

August 1987

2-7: NJIC, Judicial Writing, Reno, NV.

2-7: NJC, Constltutlonal Criminal Procedure, Reno,
NV.

2-7: ATLA, Bas1c Course m Tnal Advocacy, Boston,
MA.

2-14: NJC, Special Court: Non-Law Trained Judge,
Athens, GA.

6-16: NITA, Northeast Regional Trial Advocacy Pro-
gram, Hempstead, NY.

13-14: PLI, Lawyer Writing Course, Los Angeles, CA.
~16-21: AAJE, Trial Skills Workshop, Palo Alto, CA.

'17-21: FPI, The Skills of Contract Admlmstratlon, Sun
Valley, CA.

20-21: PLI, Creatlve Real Estate Flnancmg, San Francls-
co, CA.

21: NCLE, Agricultural Law, Kearney, NE

23-28: ATLA, Advanced Courses in Trial Advocacy,
Vail, CO.

27-29: PLI, Product Liability of Manufacturers Los
Angeles, CA.

30-4: AAJE, Trial Judges, Boulder, CO.

30-4: AAJE, Appellate Opinions—Advanced, Boulder,
CO.

30-4: AAJE, Appellate Op1mons—General Boulder
Co.

For further information von,,civiliaqw courses,vplease con-
tact the institution offering the course. The addresses are
listed in the February 1987 issue of The Army Lawyer.

- Current Material of Interest

1. Proper Wear of Distinctive Unit Insignia

The Judge Advocate General’s Corps regimental distinc-
tive unit insignia (regimental crest) will soon be available
for wear by active duty and Reserve Component judge ad-
vocates, legal administrators, legal specialists and NCOs,
and court reporters. See Army Regulation 60082 for de-
tails on the regimental affiliation policy.

Distribution procedures for regimental crests are being
developed by Office of the Deputy Chief of Staff for Logis-
tics and will be announced when determined. The following
guidelines for wear of reglmental crests are prov1ded

Regimental crests are authorized for wear on the
Army green, white, and blue uniforms, and the Army
white and blue mess uniforms. i
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On the Army green, white, and blue uniforms, men -

wear the regimental crest centered and % inch above

the top right breast pocket seam or 1% inch above unit

and foreign awards, if worn. Women center the regi-

mental crest % inch above the nameplate or ¥ inch -

.. .above any unit awards or foreign awards, if worn.
On the Army white and blue mess uniforms, regi-
mental crests will be worn on the right lapel. On the
blue mess uniform, it is worn centered on the satin fac-
ing and 35 inch below the notch in the lapel. On the

white mess uniform, it is worn 1 inch below the notch
and centered on the lapel. The vertical axis of the m- .

signia will be perpendicular to the ground.
Military personnel assigned to the Office of The

~ Judge Advocate General and the US Army Claims

Service, in addition to wearing the reg-lmental crest as
prescribed above, will wear it on the black pullover
sweater, centered from left to rlght top to bottom,

above the nameplate.
" Army Regulation 670-1 contains ﬁgures demon-
strating the proper wear of dlstlnctlve umt 1.ns1gma

2. TJAGSA Publlcatlons Avmlable Through the Defense
Technical Informatlon Center

The followmg TJ AGSA pubhcatlons are available
through DTIC. The nine character identifier beginning with
the letters AD are numbers assigned by DTIC and must be
used when ordering publications.

; ; Contract Law
AD B090375  Contract Law, Government Contract Law
. 'Deskbook Vol l/JAGS—ADK—SS 100"
b
AD B050376 ~ Contract Law, Government Contract Law
' Deskbook Vol 2/JAGS—ADK—85—2 (175
pgs)-
AD B100234 +Fiscal Law Deskbook/JAGS—ADK—86—2
’ . Q4pgs).
AD B100211 - Contract Law Seminar Problems/
: JAGS—ADK—-86—1 (65 pgs)
- Legal Assrstance
AD A174511 Administrative and C1v11 Law, All States
'Guide to Garnishment Laws &
.~ Procedures/JAGS-ADA-86-10 (253 pgs).
AD A174509  All States Consumer Law Guide/
L LJAGS—-ADA-86-11 (451 pgs).
AD B100236 m
o A-86-8 (183 pgs).
AD B100233  Model Tax Assistance Program/
JAGS-ADA-86-7 (65 pgs).
AD B100252  All States Will Guide/JAGS-ADA-86-3
(276 pgs).
AD A174549  All States Marnage & Divorce Guide/
- JAGS-ADA-84-3 (208 pgs).
AD B089092  All-States Guide to State Notarial Laws/
. . JAGS-ADA-85-2 (56 PEs).
AD B093771" All-States Law Summary, Vol I/
.. JAGS-ADA-85-7 (355 pgs).
AD B094235  All-States Law Summary, Vol II/
B JAGS-ADA-85-8 (329 pgs).
AD B090988 * Legal Assistance Deskbook, Vol 1/

JAGS-ADA-85-3 (760 pgs).

AD B090989

AD B092128
AD B095857

AD B108054

AD B087842
AD B087849
AD B087848
AD B100235
AD B100251
AD B108016

AD B107990

AD B100675

AD B087845
AD BO87846

Legal Assistance Deskbook, Vol I/
JAGS-ADA-85-4 (590 pgs).

USAREUR Legal Assistance Handbook/
JAGS-ADA-85-5 (315 pgs).

Proactive Law Materials/
JAGS-ADA~85-9 (226 pgs).

Claims

Claims Programmed Text/
JAGS-ADA-87-2 (119 pgs).

‘Administrative and Civil Law

Environmental Law/JAGS-ADA~-84-5

(176 pgs).
AR 15-6 Investigations: Programmed

Instruction/JAGS-ADA-86—4 (40 pgs).

Military Aid to Law Enforcement/

: ‘JAGS—ADA—81—7 (76 pEs).
Government Information Practices/

JAGS-ADA-86-2 (345 pgs).
Law of Military Installations/
JAGS-ADA-86-1 (298 pgs).
Defensive Federal Litigation/

JAGS-ADA-87-1 (377 pgs).

Reports of Survey and Line of Duty

Determination/J AGS—ADA—87—3 (110
pgs)-

Practical Exerclses in Administrative and

Civil Law and Management/

JAGS—ADA—86—9 (146 pgs)

Labor Law

Law of Federal Employment/
JAGS-ADA-84-11 (339 pgs).

Law of Federal Labor-Management
Relations/JAGS-ADA~-84-12 (321 pgs).

Developments, Doaﬁuef&”'l;iieramre

AD'B086999
AD B088204

AD B107951
AD B107975
AD B107976

AD B107977
AD B095869

AD B100212

The following CID pubhcatlon is also ‘available through

DTIC:

Operational Law Handbook/
JAGS-DD-84-1(55 pgs).

Uniform System of Military Citation/
JAGS-DD-84-2'(38 pgs.)

Criminal Law

Criminal Law: Evndence 1/
JAGS-ADC-87-1 (228 pgs).

Criminal Law: Evidence II/
JAGS-ADC-87-2 (144 pgs).

Criminal Law: Evidence IIT (Fourth
Amendment)/JAGS-ADC-87-3 (211
pgs).

Criminal Law: Evidence IV (Fifth and
Sixth Amendments)/JAGS—ADC-87—4
(313 pegs). i
Criminal Law: Nonjudicial Punishment,
Confinement & Corrections, Crimes &
Defenses/JAGS-ADC-85-3 (216 pgs).
Reserve Component Criminal Law PEs/
JAGS—ADC—86—1 (88 pgs)

MAY 1987 THE ARMY LAWYER ¢ DA PAM 27-50-173 71

e




AD A145966 USACIDC Pam 195-8, Criminal | .
Investigations, Violation of the USC in
Economic Crime Investigations (approx.

75 pgs).

Those ordering publications are reminded that they are
for government use only.

3. Regulations & Pamphlets

Listed below are new publicatiohs and changes to ex-
isting publications.

Number Tjtle
AR 1-29

Change Date

Telephone and Intercom- 15 Mar 87
munications Services in
the National Capital
Region
.Board of Directors, Army
and Air Force Exchange
Service (AAFES)
 Legal Services-Claims 102
Accounts Payable '
Preventive Dentistry
Medical Record and
Quality Assurance’
. Administration -
Standards of Medical 35
Fitness
Retention In An Active
" Status After Qualification
For Retired Pay '
Civilian Internee-
Administration, and
Compensation
Acceptance, Accredita-
tion, and Release of U.S.
Army Criminal Investiga-
tion Command Personnel
Automation Security 1
- Army Foreign Materiel
Exploitation Program
Accident Reporting and
Records
Prevention of Motor
Vehicle Accidents” "
Logistics Support of Artic -
and Adjacent Remote
Areas
Requisitioning Receipt
and Issue System
Reporting of Iltem and
Packaging Discrepancies
Army Art Collection
Program
FY 87 Medical, Dental,
and Veterinary Care ..
Rates; Rates for
Subsistence; and
Crediting FY 87
Appropriation Reimburse-
ment Accounts
.12 Series Forms 3
‘Moral Leadershnp/VaIues
Responsibiiity and Loyalty
DA Pam 350-100 Extension Training
Materials Consolidated
MOS Catalog
Military Personnel
Manager’s Mobilization
Handbook
Personnel Evaluatnons
Reserve Components
Personnel

AR 15-110 1 Mar 87

AR 27-20
AR 37-107
AR 40-35
AR 40-66

4 Mar 87
3 Apr 87
1 Mar 87
1 Apr 87

AR 40-501 9 Feb 87

AR 135-82 15 Apr 87

AR 190-57 4 Mar 87

AR 195-3 22 Apr 87

15 Mar 87
6 Mar 87

AR 380-380
AR 381-26

AR 385-40 1 Apr 87
AR 385-55 12 Mar 87

AR 700-45 20 Feb 87

AR 725-50 1 Apr 87

AR 735-11-2 1 Oct 86
AR 870-15 4 Mar 87

CIR 40-87-330 15 Mar 87

30 Nov 86
15 Dec 86

CIR 310-86-2
DA Pam 165-15

13 Mar 87
DA Pam 60041 1 Jan 87

UPDATE 4
UPDATE 18

1 Apr 87
20 Feb 87

4, Articles

The following civilian law review articles may be of use
to judge advocates in performing their duties.

Bazyler, Capturing Terrorists in the ‘Wild Blue Yonder’: In-
ternational Law and the Achille Lauro and Libyan
Aircraft Incidents, 8 Whittier L. Rev. 683 (1986).

Bogdanos, Search and Seizure: A Reasoned Approach, 6
Pace L. Rev. 543 (1986).

Boyle, Preserving the Rule of Law in the War Against Inter-
national Terrorism, 8 Whittier L. Rev. 735 (1986).

Developments in Tort Law and Tort Reform, 18 St. Mary’s
L.J. 669 (1987).

Dinstein, International Law as a Primitive Legal System, 19
N.Y.U.J Int’l1 L. & Pol. 1 (1986).

Franckx, The U.S.S.R. Position on the Innocent Passage of
Warships Through Foreign Territorial Waters, 18 J. Mar.
L. & Com. 33 (1987).

Hermann, Amnesia and the Criminal Law, 22 Idaho L Rev.
257 (1985-1986).

Joost, Simplifying Federal Criminal Laws, 14 Pepperdine L.
Rev. 1 (1986).

Kanowitz, Alternative Dispute Resolution and the Public In-
terest: The Arbitration Experience, 38 Hastings L.J. 239
(1987).

Klein, From the Bench: A Dozen Ways to Anger a Judge,
Litigation, Winter 1987, at 5.

Kratzke, The Convergence of the Discretionary Function Ex-
ception to the Federal Tort Claims Act With Limitations
of Liability in Common Law Negligence, 60 St. John’s L.
Rev. 221 (1986).

Langstraat, The Individual Retirement Account: Retirement
Help for the Masses, or Another Tax Break for the
Wealthy?, 60 St. John’s L. Rev. 437 (1986).

Larson, Naval Weaponry and the Law. of the Sea, 18 Ocean
Dev. & Int’l L. 125 (1987).

Lepow, Nobody Gets Married for the First Time Any-
more—A Primer on the Tax Implications of Support
Payments in Divorce, 25 Duq. L. Rev. 43 (1986)..

Levitt, International Law and the U.S. Government’s Re-
sponse to Terrorism, 8 Whittier L. Rev. 755 (1986).

Marsh, Living Will Legislation in Colorado: An Analysis of
the Colorado Medical Treatment Decision Act in Relation
to Similar Developments in Other Jurisdictions, 64 Den.
U.L. Rev. 5 (1987).

Morgan, Pharmacist Liability, 33 Med. Trial Tech. Q. 315
(1987).

Nanovic, Comparative Negligence and Dram Shop Laws:
Does Buckley v. Pirolo Sound Last Call for Holding New
Jersey Liquor Vendors Liable for the Torts of Intoxicated
Persons?, 62 Notre Dame L. Rev. 238 (1987).

Neustadter, When Lawyer and Client Meet: Observations of
Interviewing and Counseling Behavior in the Consumer
Bankruptcy Law Office, 35 Buffalo L. Rev. 177 (1986).

Paust, Responding Lawfully to International Terrorism: The
Use of Force Abroad, 8 Whittier L. Rev. 711 (1986).

Peritz, Computer Data and Reliability: A Call for Authenti-
cation of Business Records Under the Federal Rules of
Evidence, 80 Nw. U.L. Rey. 956 (1986)

Sheerin, Structured Settlements—Some Brief Comments, 30
Trial Law. Guide 425 (1987).

Rosenthal, Countering International Terrorism: Building a
Public Consensus, 8 Whittier L. Rev. 747 (1986).
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Solf, A Response to Douglas J. Feith’s Law in the Service of
Terror—The Strange Case of the Additional Protocol, 20
Akron L. Rev. 261 (1986).

A Symposium on International Terrorism, 13 Ohio N.U.L.
Rev. 1 (1986) (introduction by Judge Robinson O.
Everett).

Trail & Maney, Jurisdiction, Venue, and Choice of Law in
Medical Malpractice Litigation, 7 J. Legal Med. 403
(1986).

Comment, The Feres Doctrine anid the Department of De-
fense Quality Assurance Plan: The Road to High Quality
Care in Military Medicine, 7 J. Legal Med. 521 (1986).

Comment, First Amendment Rights in the Military Context:
What Deference is Due?—Goldman v. Weinberger, 20
Creighton L. Rev. 85 (1986-1987).

Note, The Disposition of Father-Daughter Incestuous As-
sault Cases: An Overview, 21 New Eng. L. Rev. 399
(1985-1986).

Note, Entrapment and Denial of the Crime: A Defense of
the Inconsistency Rule, 1986 Duke L.J. 866.

Note, The Jurisprudence of the Foreign Claims Settlement
Commission: Vietnam Claims, 27 Va. J. Int’l L. 99
(1986).

Note, Sentence Reform and the Federal Rules of Criminal

Procedure: A Prospective Analysis, 35 Drake L. Rev. 405
(1985-1986).

Note, The Ten Dollar Attorney Fee Limitation and Preclu-
sion of Judicial Review in the Veterans Administration, 14
Hastings Const. L.Q. 141 (1986).
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