Book Review

Missoula: Rape and the Justice System in a College Town?

Reviewed by Major Michelle E. Borgnino®

““You better prepare for the hardest, nastiest fight of your life . .. .”

I. Introduction

Passion for a cause is often born of personal experience.
Judge advocates who try “he said—she said” sexual assault
cases, either as prosecution or defense, understandably have a
passion for the issue. But author Jon Krakauer,® “admits to
having known or cared virtually nothing about [non-stranger
rape]”* until a close family friend revealed she had been
assaulted by not one, but two men she knew.5 He wrote
Missoula as an outgrowth of his quest to learn more about the
phenomenon.® The “rash of [alleged] sexual assaults”” which
occurred in Missoula, Montana, from 2010 to 2012, followed
by the dismal police work and complete lack of prosecution
in those cases prompted the Department of Justice to conduct
an investigation of 350 reported sexual assaults in Missoula.®
With this background in mind, Missoula provides judge
advocates with the framework for an affecting discussion of
the poor investigation of and reluctance to prosecute sexual
assault cases, the consequences of cutting victims out of the
process, and serves as a reminder of the contentious and
personal nature of a sexual assault trial.

To illustrate these themes, Krakauer tells of five women
who were sexually assaulted while attending or visiting the
University of Montana in Missoula (University) and charts
the path each took (or did not take) through the criminal
justice system. No two handled it the same. Each women
reported their assault to the Missoula Police Department, and
two of the five also reported to the University.® Only two
offenders were ever prosecuted.’® Yet these five women
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share one commonality—they were each attacked by
someone they knew.

I1. Poor Police Investigations and a Reluctance to Prosecute

If those charged with discovering the facts behind an
alleged sexual assault fail to complete a thorough and
impartial investigation, there is little to no chance that the case
will ever see the inside of a courtroom. Three of the cases
discussed in Missoula illustrate the lack of police initiative
and professionalism that can doom a case from the outset.

Kelsey Belnap was gang raped by four members of the
University of Montana football team after having consumed
between eight and eleven shots of liquor in forty-five
minutes.!! Approximately two hours after the attack, Kelsey
was admitted to the hospital with a blood alcohol
concentration (BAC) of 0.219.2 But when the police
questioned her attackers all four students claimed the sex was
consensual and that Kelsey was moaning.'®* The police took
her attackers at their word and promptly disregarded her
BAC.* To make matters worse, two male officers
interviewed her with no victim advocate present.’® The
officers asked her if she thought the men who raped her would
have believed the sex was consensual—she thought they
might—because she had been too intoxicated to verbalize that
she wanted them to stop.*® She also told police that she had a

[hereinafter Missoula Letter], https://www.justice.gov/sites/default
[files/crt/legacy/2014/02/19/missoula_ltr_2-14-14.pdf.

9 KRAKAUER, supra note 1, at 4, 38, 51, 67, 133.
10 1d. at 159, 229.

11 1d. at 36.

12 1d. at 37.

13 1d. at 42. Montana criminalizes rape as sexual intercourse without
consent. The individual committing the act must know that there is not
consent. MONT. CODE ANN. § 45-5-503 (West 2015). The definition of
without consent allows that a victim may be incapable of consent because
they are “mentally . . . incapacitated.” MONT. CODE ANN. § 45-5-501
(West 2015).

14 KRAKAUER, supra note 1, at 41.

15 Kelsey was never told that she could ask for a victim advocate to be
present with her during her interview. Id. at 40.

16 1d. This statement became the center of the police chief’s argument as to
why no probable cause was found. Id. at 42.

28 AUGUST 2016 «THE ARMY LAWYER «JAG CORPS PROFESSIONAL BULLETIN 27-50-16-08



boyfriend, which made them immediately skeptical of her
veracity.

Kerry Barrett went to the police station and reported
being raped by a man she just met the night before.!® The
responding officer told Kerry that “since no one saw you, and
you were fooling around before it happened, it’s hard to really
prove anything.”'® He also asked her if she had a boyfriend
because, “[S]ometimes girls cheat on their boyfriends, and
regret it, and then claim they were raped.?’ The investigating
detective assured the accused that the police would “half-ass”
his case because they didn’t “really believe this happened.”?!
Though she understood that it would have been difficult to
convince a jury she had been sexually assaulted, Kerry will
never know “how strong [her] case really was, because the
police wouldn’t even conduct a thorough investigation.”?2

Kaitlynn Kelly, like Kerry Barrett, met her attacker on
the night he allegedly raped her.?* She was assaulted while
her roommate and roommate’s boyfriend slept in the same
room.2* Kaitlynn underwent a sexual assault examination, but
didn’t want to report initially.?> When she did, the police
questioned Kaitlynn relentlessly about why she did not
scream, because if the attack had actually occurred, she would
have screamed to wake up her roommate.?8

Even if a more thorough investigation had been done in
these cases, based on the track record of the Missoula County
Prosecutor’s Office, none of them would have been taken to
trial.?” The prosecutors in Missoula County were not trained
on how to try complex sexual assault cases and were not
encouraged to pursue them.? Neither Kelsey, Kerry or
Kaitlynn ever spoke to a prosecutor.?® Even more shocking,
the prosecutor in charge of all sex crimes in Missoula,
testified on behalf of Kelsey’s attacker, Calvin Smith,*° at his
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University Conduct Board hearing. Even though she refused
to speak with Kelsey, she testified at length about how
impressive it was that Calvin would make a statement to
police, and what a liar Kelsey was. 3

The experiences of Kelsey, Kaitlynn and Kerry are not
confined to the college world. They endured experiences with
law enforcement and prosecutors similar to those reported
many victims of military sexual assault. 3> The military came
under heavy fire for how sexual assault cases were handled
after the film The Invisible War was released in 2012.%3 The
parallels are haunting and Missoula serves to reemphasize the
importance of communication with victims throughout the
criminal justice process. Prosecutors must maintain an active
role in the investigation of sexual assault cases and never
assume that someone else (even a Special Victim’s Counsel)
is giving the victim the information she needs about the
direction a case is taking.

1. Left to Their Own Devices

When victims do not feel that law enforcement is
listening, they often look elsewhere to have their voices
heard.®**  They speak to the press, they write their
Congressman and they turn to each other. After seeing an
article in the Missoulan about another gang rape allegedly
perpetrated by Griz football players, Kelsey told her story to
the press;® hers would become one of many articles
published about the seemingly endless series of rapes
occurring across Missoula.®® Kerry Barrett also took matters
into her own hands in an attempt to ensure that Kaitlynn’s
case was actually investigated.’

Military victims who feel mistreated by law enforcement
and prosecutors also go to the press;* and they lobby to
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Congress through advocacy groups.® This desperate outcry,
which began with The Invisible War continues to bring
scrutiny upon the military justice system.° Even with due
care and attention, not every victim will be satisfied by how
his or her case is handled, however one victim who is unduly
ignored, and speaks out about it, can have repercussions
which will be felt across the services.

IV. The Trials

Readers see through the stories of Allison Huguet and
Celia Washburn*! how critical the interactions between the
prosecutor and the victim truly are. The trials of their
attackers make up the majority of the book.

Allison was raped by Beau Donaldson a member of the
Griz football team. She had known Beau since she was five;
they grew up together and she considered him her brother.?

Beau’s guilty plea proceedings show the importance of
maintaining contact with a victim throughout negotiations and
of acknowledging that even though her wishes may not be the
only consideration when it comes to a proposed sentence, they
are an important consideration. The prosecutor assured
Allison that he would seek a harsh sentence,*® yet it is clear
the prosecutor put too much stock in “the environment in
Missoula,” meaning the fact that Beau’s status as a member
of the Griz football team had to be taken into consideration.**
Throughout the negotiation process Allison felt like she was
“pushed in the direction [the prosecution] wanted to go. [She]
felt like [she] continually had to push back to try to get the
prosecutor’s office to do the right thing.”4

Beau Donaldson’s trial is also interesting because he
requested review of his sentence by Sentence Review
Division.*¢  This process appears similar to the review
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Celia Washburn alleged that the star quarterback of the
Grizzlies, whom she had known for a while and dated
casually, assaulted her in December of 2011.%¢ Mr. Krakauer
describes the trial of Jordan Johnson in harsh and vivid detail,
providing numerous transcript excerpts, and discussing at
length the testimony of prosecution expert Dr. David Lisak,*°
and the defense’s strategy of the case which revolved around
a vicious attack of Celia’s character. After a three-week trial,
the jury deliberated for only two hours before rendering a
verdict of not guilty.>® This painstaking rendition provides
prosecutors with one idea of how to approach a sexual assault
trial: Each reader can come to her own conclusion about
whether the tactics used were ideal for this set of facts. Italso
shows some of the lengths defense counsel will go to in order
to defend their client.!

V. University Adjudication

Though Kaitlynn Kelly’s® case, like so many cases,
never saw the inside of a courtroom, she also reported the
assault to the campus police and therefore the Dean of
Students conducted his own investigation in compliance with
the requirements of Title IX of the Education Amendments of
19725 Why Krakauer chose the rape scandal at the
University of Montana is unclear, but it is a fortunate
coincidence for judge advocates, as the University’s conduct
adjudications are strikingly similar to an enlisted separation
board or a Show Cause proceeding:5* The dean conducted
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personal interviews and then a hearing was held before a
three-person panel who found Calvin guilty, by a
preponderance of the evidence, of a violation of Student
Conduct Code Section V.A. 18 which prohibits rape%®, and
ruled that he should be expelled from the University.*® Calvin
was allowed to appeal.®’

IV. A Grain of Salt

Anyone reading Missoula should go into it understanding
its limitations. This book is written only from the perspective
of the victims. The issues and practical considerations that
prosecutors may face in handling sexual assault cases are
never acknowledged and would likely be dismissed as
excuses if raised to the author. Defense counsel and their
clients are vilified: the idea that a defense attorney has a
professional responsibility to defend her client is completely
tossed aside. Everything is viewed in terms of how it will
impact the victim.

However, the book appears to be a well-researched
venting of the author’s rage. While he provides some closure
to the reader by detailing the DOJ investigation of the
Missoula Police Department and County Prosecutor’s
Office, % whether he believes the measures emplaced by DOJ
are appropriate or will have the desired effect is absent. At
the end the reader is left with one idea: Rape is bad and law
enforcement should treat victims better.

V. Conclusions

Despite is limitations, Missoula is a well written,
accessible book and is a must read for any judge advocate
preparing for a position in military justice. It provides an
overview of a sexual assault case for those who have never
tried one and is a great refresher for those who have been out
of the game for a while. Most importantly, Missoula reminds
the reader that sexual assault cases at every stage are
significant emotional events, not only for the victim and the
accused, but for all those involved in their investigation and
prosecution.

establish a system for handling sexual assault complaints.
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