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Legal Assistance Notes

Debt Collection Assistance Officers: A New Tool for Legal
Assistance Attorneys

On 27 June 2000, the Under Secretary of Defense
announced a hew program to assist service memberswith TRI-
CARE claims collection problems.! TRICARE-related debt
problems were identified as a primary concern for service
members during the first Military Family Forum in June 2000.
Ordinarily, a service member with an outstanding debt arising
from a TRICARE claim is solely responsible for resolving the
issue and dealing with the creditor, debt collector, or credit

reporting agency.

This new program entitled the Debt Collection Assistance
Officer Program providesfor the establishment of Debt Collec-
tion Assistance Officers (DCAOQ) at medical treatment facilities
and TRICARE lead agent offices.? Under the program, the
DCAO will assume responsibility for researching the TRI-
CARE claiminvolved and determining whether or not the basis
for the underlying alleged debt isvalid.>* The DCAO will pro-
vide feedback directly to the service member and, if appropri-
ate, provide written documentation necessary to assist the
service member in addressing national credit reporting compa-
nies or debt collection agencies regarding unwarranted adverse
credit information.

At first glance, it appears the DCAO will act as an advocate
for the soldier and take the place of the legal assistance attorney
when service members have TRICARE-related debt issues.
The DCAO will contact the debt collection agency or credit
reporting agency to explain that the service member’s case is
being reviewed and will request atemporary suspension on fur-
ther collection action. However, the program explicitly states
that the DCAOQ is not acting as an advocate regarding the debt
collection action and is not alegal representative of the service
member.* Additionally, these contacts are not sufficient to

invoke the protections available under the Fair Debt Collection
Practices Act (FDCPA) or the Fair Credit Reporting Act
(FCRA).> A lega assistance attorney must still assist the sol-
dier in invoking these protections if appropriate.

However, the legal assistance attorney can usethe DCAO as
aresearch tool when a client meets the threshold for help under
this program. If aclient receives aletter from a debt collection
agency or has negative information on their credit report relat-
ing to a TRICARE claim, the legal assistance attorney, after
advising the client on the applicable dispute procedures under
the FDCPA or the FCRA, should refer the client to the DCAO
for assistance in investigating the claim. If the client does not
meet the DCAO assistance threshold, he should be referred to
the local TRICARE Beneficiary Counseling and Assistance
Coordinator for assistance.

Once the DCAO concludes the investigation, they will pro-
vide the results of theinvestigation to the service member along
with alist of local resources available, a copy of the FDCPA,
and a letter to the collection agency or credit bureau notifying
them of the investigation findings. During theinitial consulta-
tion, the client should authorize the DCAO to rel ease the results
of the investigation to the client’s legal assistance attorney.

Since a significant number of clients consult with military
legal assistance attorneys regarding TRICARE-related debt
problems, establishing the DCAO to assist in cutting through
the TRICARE red tape is a step in the right direction. Legal
assistance attorneys should use these individual s as fact finders
and investigators and should ensure that those clients who mest
the criteria for assistance are referred to the DCAO. Attorneys
must also advise clients on their rights under the FDCPA and
FCRA and assist them in invoking those rights. Simply refer-
ring theclient tothe DCAQ isnot providing competent, diligent
and complete legal advice. Major Kellogg.

1. Memorandum, Office of the Under Secretary of Defense, Personnel and Readiness, to Secretary of the Army, Secretary of the Navy, Secretary of the Air Force,
and Executive Director, Tricare Management Activity, subject: Debt Collection Assistance Officer Program to Assist Service Members with TRICARE Claims Col-
lection Problems (27 June 2000), available at http://www.tricare.osd.mil/downloards/signed_memo.pdf.

2. Under Secretary of Defense, Personnel and Readiness, Debt Collection Assistance Officer Directory, at http://www.tricare.osd.mil/dcao/DCAQO_Dir.doc (last mod-

ified Nov. 9, 2000).

3. OFrrice oF THE JUDGE ADVOCATE GENERAL, U.S. ArRMY, TRICARE DEBT CoLLECTION AssisTANCE Orricer (DCAQ) TrainING Guibe (detailing the strategy for implement-
ing this program and providing guidance on responsibilities and limitations of DCAQ's), available at http://www.jagcnet.army.mil/Legal Assistance.

4. 1d. at 37.

5. See AbmINISTRATIVE AND CiviL L. DeP'T, THE Jubce AbvocaTE GENERAL's ScHool, U.S. Army, JA 265, ConsuMeR Law Guipg, ch. 9 (2000) (providing more infor-
mation about the FDCPA or FCRA), available at http://jagcnet.army.mil/Legal Assistance (JA 265, Consumer Law Deskbook (2000)).
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“I Might Like You Better if We Slept Together,5 but | Like
My Alimony Even Morg”

Legal assistance attorneys (LAA) are becoming ever more
involved in the marital dissolution process, be it with general
divorce counseling, nonsupport issues, or preparing separation
agreements. Although much emphasisis placed on securing a
portion of the service members' military retirement pay for the
former spouse in divorce proceedings, less attention isgiven to
whether those payments are characterized as alimony, child
support, or a property interest.

A recent case, Ex parte Ward,” highlights what can happen
when, through either poor draftmanship, bad luck, or bad
advice, a former spouse’s portion of the service member’s
retired pay is characterized as alimony rather than property, and
provides valuable food for thought to LAAS representing either
side in these situations.

Charles Ray (the husband) and Mary Frances Ward (the
wife) divorced in 1984.2 As part of the divorce, the husband
agreed to pay the wife the total amount of his military retire-
ment pay.® The retirement paychecks were sent directly to the
wife, and, under the terms of the agreement, were “considered
aschild support . . . and periodic alimony.”*® The agreement did
not providefor any adjustmentsin amount paid to the wife after
their child reached age nineteen.*

The wife continued receiving payments until December
1996. The husband then stopped the checks going directly to
thewife and reduced the amount paid her to one-half of his mil-
itary retirement pay.? Payments stopped altogether in February
1997.2 Not surprisingly, thewife petitioned the court for arule
nisi,** and asked that the husband be found in contempt for not
paying alimony and ordered to pay arrearages aswell.®> At the
hearing, the husband argued that the wife’'s cohabitation with
another man released him of his obligation to provide alimony
under Alabama law.'®

6. Romeo Voip, Never Say Never, on NEver Say NEver (415 Records 1981).

Despite significant evidence that the wife had been cohabi-
tating with another man for twelve years,'” the trial court found
the husband in contempt and ordered him to pay arrearages.’®
The husband appeal ed, but the Court of Civil Appealsaffirmed
without opinion.’®* The Alabama Supreme Court granted the
husband’s petition for certiorari review,?° and reversed and
remanded the lower courts’ ruling.

The Alabama statute at the heart of the husband’s argument,
ALA. CopE § 30-2-55 (1975), states:

Any decree of divorce providing for periodic
payments of alimony shall be modified by
the court to provide for the termination of
such alimony upon petition of a party to the
decree and proof that the spouse receiving
such alimony has remarried or that such
spouseisliving openly or cohabitating with a
member of the opposite sex. This provision
shall be applicable to any person granted a
decree of divorce either prior to April 28,
1978, or thereafter; provided, however,that
no payments of alimony already received
shall have to be reimbursed.

Looking at the lower court’s ruling, the Alabama Supreme
Court noted that the trial judge found the husband had not
proven cohabitation.2 Recognizing that “whether cohabitation
exists is a factual determination for the trial judge in each
case,” 2 the state supreme court stated that it could not substi-
tute its judgment for the trial judge's unless the trial court’'s
findings were “plainly and palpably wrong.”%

In addition to reviewing the specific facts of the husband’s
case, the court also reviewed similar case law?* providing indi-
cia of cohabitation. The court stated that “[a] petitioner must
prove some permanency of relationship, along with more than

7. Exparte CharlesRay Ward (Re: CharlesRay Ward v. Mary Frances Ward), No. 1990727, 2000 Ala. LEX1S393, at * 1 (Supreme Court of Alabama, Sept. 15, 2000).

8. Id.

9. Id. At thetime of divorce, the husband's monthly military retired pay was $783.63. Id.

10. Id.
11. Id. Agenineteen wasthe parties' agreed upon age of majority.
12. Id.

13. Id.

14. Id. at*2. A rulenis isarule that becomes imperative and final unless cause be shown against it. This rule commands the party to show cause why he should
not be compelled to do the act required, or why the object of the rule should not be enforced. BLack’s Law Dictionary 1331 (6th ed. 1990).

15. Ward, 2000 Ala. LEX1S 393, at *2.

16. Id.
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occasional sexual activity, in order to establish cohabitation.
Factors which suggest some ‘ permanency of relationship’
include evidence that the former wife and alleged cohabitant
occupied the same dwelling and shared household expenses.” %
These factors are important, because the Alabama legislature
“intended to strike a balance between the occasional brief
sojourn and the common-law marriage.”?® In this case, the fact
that the wife testified that she had lived with aman in the same
house for twelve years, that they shared expenses, and that they
had a sexual relationship was more than enough to convince the

another,? but that thetrial court had “ plainly and pal pably erred
in finding no cohabitation because the evidence was supplied
by the wife's own testimony and was uncontroverted.”® The
court also stated that the “trial court cannot ignore undisputed
evidence.”®

Although holding that the husband was not liable for any ali-
mony once the wife began cohabitating, the state supreme court
also held that, according to statute,* the husband was not enti-
tled to arefund of monies already paid.

supreme court that not only had the wife cohabitated with

17. At the hearing, the husband's attorney questioned the wife about one of her relationships:

[Attorney]: Now, what was the name of this gentleman you lived with over there? You lived with a gentleman in Austin, Texas, what was his
name?

[Wife]: | had aboyfriend named Domingo, but | didn’t live with him.
[Attorney]: Hedidn't livewith you at all?
[Wife]: Oh yeah, he stayed at my place and paid rent.
[Attorney]: Okay. And you shared a house together?
[Wife]: No, the house was mine. My cousin bought the house.
[Attorney]: How long did he stay there for?
[Wife]: Off and on about 12 years.
[Attorney]: Twelve years. And did you have sexual relations with this man?
[Wife]: Of course.
18. Id. at *3. Thetrial court determined the amount of arrearages to be $15,141.90.
19. 1d. The Court of Civil Appeals affirmed without opinion, although there was a dissenting opinion. Id.

20. 1d. The Alabama Supreme Court reversed the Court of Civil Appeals’ judgment of affirmance, and remanded the cause to the Court of Civil Appeals to direct
thetrial court to enter an order consistent with the supreme court’s opinion. Id.

21. 1d. at *4. Thiswas because the trial judge had ordered payment of arrearages for alimony, not child support, since it was only after the child reached majority
that the husband reduced, and then stopped payments. 1d.

22. 1d. (citing Capper v. Capper, 451 So. 2d 359, 360 (Ala. Civ. App. 1984) (citing Tucker v. Tucker, 416 So. 2d 1053 (Ala. Civ. App. 1982))).

23. Id. (citing lvey v. lvey, 378 So. 2d 1151, 1153 (Ala. Civ. App. 1979) (citing Sutton v. Sutton, 55 Ala. App. 254, 314 So. 2d 707 (1975))).

24. 1d. (citing Capper, 451 So. 2d at 359 (finding that the wife's longtime paramour had lived in her apartment for twenty-three days, kept his personal items there,
and had shared her bed and engaged in sexual relations with her. The court found this evidence sufficient to support cohabitation). In Ivey, 378 So. 2d at 1151, the
court found sufficient evidence of cohabitation where the wife admitted in interrogatories that she lived with aman.

25. Id. at *5, (citing Taylor v. Taylor, 550 So. 2d 996, 997 (Ala. Civ. App. 1989) (citing Hicksv. Hicks, 405 So. 2d 31 (Ala. Civ. App. 1981))).

26. Id. at *6.

27. 1d.

28. 1d.

29. 1d. (citing Carufel v. Hub Trucking, Inc., 687 So. 2d 200 (Ala. Civ. App. 1996); State ex rel. Smith v. Smith, 631 So. 2d 252 (Ala. Civ. App. 1993); Easterly v.
Beaulieu of America, Inc., 717 So. 2d 406 (Ala. Civ. App. 1998)).

30. AvA. CopE § 30-2-55 (1975).
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This case should serve as a warning to LAASs counseling
spouses who qualify for receipt of a portion of military retired
pay. If the partiesintend, or at least one party intends, to ensure
that payments continue beyond remarriage, or cohabitation,
that share of military retired pay must be classified by the court
as property, and not as alimony or child support. The court is
free to order those payments as well.®* And naturally, those
LAAs advising service members should negotiate to have any
payment of retired pay categorized as alimony and not as a
property interest. Failing that, LAASs advising those clients
receiving aportion of military retired pay as aimony should, at
a minimum, advise their clients of the ramifications attached
with remarriage or cohabitation. Major Boehman.

Criminal Law Note

United States v. Collazo®: The Army Court of Criminal
AppealsPuts Steel on the Target of Post-Trial Delay

Over the last several years, errorsin the post-trial processing
of records of trial have become more and more of aproblem for
the Army Court of Criminal Appeals (Army Court).*®* One par-
ticularly vexing aspect of this problem has been undue post-
trial delay. The Army Court has seen asteady climb in thetime
it takes to get from sentencing an accused to convening author-
ity action. Excessive delay in the post-trial processing of a
record of trial can adversely impact an accused in several ways.
Lengthy delay in the preparation of arecord of trial can effec-
tively deprive an accused of a genuine opportunity for clem-
ency,* parole, and can affect job opportunities once the accused
is released from confinement and placed on appellate leave.
Additionally, lengthy post-trial delay deprives the accused of a
speedy appellate review since the service courts cannot review
a case until the convening authority has taken action.

Asof 28 August 2000, the average Army post-trial process-
ing time was 119 days for agenera court-martial and 115 days
for a special court-martial, as compared to ninety-three days
and seventy-nine days respectively, five years ago.®® Moredis-
turbing perhaps are the number of cases in the Army which
have taken over six months to get from sentencing to action.
Army-wide, there have been forty-five cases this year which
have taken over six months to get from sentencing to action;
sixteen of those forty-five cases have taken over ayear.®

Both the Army Court and the Court of Appeals for the
Armed Forces have admonished staff judge advocates in the
field regarding this trend. The warning has been clear: staff
judge advocates must correct the problem of undue post-trial
delay or the courts will fix it for them.®” After years of not see-
ing any improvement, the Army Court has apparently grown
weary of shooting rounds across the bow of undue post-trial
delay and has decided to put one on the deck. United States v.
Collazo is that round. Collazo represents a significant break
from precedent in handling undue post-trial delay and the estab-
lishment of a new method of addressing thisissue.

To put Collazo in perspective, we must review how military
appellate courts have previously dealt with the issue of undue
post-trial delay. The logical place to begin this review is with
Dunlap v. Convening Authority.®® In Dunlap, the United States
Court of Military Appeals (the forerunner of the Court of
Appeals for the Armed Forces) changed significantly the way
the courts would deal with delays in post-trial processing.
Before Dunlap, the most relief an appellant could realistically
hope to receive for post-trial delay was removal of the impedi-
ment to the completion of the post-trial process and an order
directing that the record be completed and action taken.®*® After

31. The Uniformed Services Former Spouses' Protection Act (USFSPA), Pub. L. 97-252, 96 Stat. 730 (1982), as amended, and codified at 10 U.S.C. 8§ 1972, 1076,
1086, 1408, 1447, 1448, 1450, and 1451, alow courts of competent jurisdiction to divide military retired pay once certain jurisdictional requirements are met. How-
ever, the USFSPA places no limitations or special requirements on acourt’sjurisdiction in awarding a portion of the retired pay for child support or alimony purposes.
32. 53M.J. 721 (Army Ct. Crim. App. 2000).

33. Id.a n4.

34. In cases where an accused receives a punitive discharge and confinement, failure to prepare the record of trial quickly may result in the accused being release
from confinement before the convening authority takes action. At this point, the only clemency the convening authority can offer isto disapprove some of the findings
or disapprove the punitive discharge. By not having the option of disapproving a portion of the accused's confinement, it becomes much less likely that the convening

authority will grant any clemency.

35. The above statistics address those cases which are still outstanding as of 1 September 2000. Interview with Mr. Joseph A. Neurauter, Clerk of the Court for the
United States Army Court of Criminal Appeals, in Arlington, Va. (Sept. 1, 2000).

36. According to statistics from the Office of the Clerk of Court, United States Army Court of Criminal Appeals, as of 29 August 2000, there were forty-five cases
Army-wide that were over six months from sentence to action, and sixteen were over ayear from sentenceto action. Id.

37. See United States v. Bell, 46 M.J. 351, 354 (1997); United States v. Hudson, 46 M.J. 226, 228 (1997); United States v. Sherman, 52 M.J. 856 (Army Ct. Crim.
App. 2000).

38. 48 CM.R. 751 (C.M.A. 1974).

39. See Rhoadesv. Haynes, 46 C.M.R. 189, 190 (C.M.A. 1973).
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Dunlap, an appellant might get the ultimate relief, dismissal of
all charges.®

Dunlap was decided in 1974, after astring of post-trial delay
cases had come before the Court of Military Appeals.** In
December 1972, the appellant in Dunlap pled guilty to some
charges and was found guilty of others at a general court-mar-
tial. The appellant was sentenced to three years confinement at
hard labor, total forfeitures, and a bad conduct discharge.*?
During the first staff judge advocate’s post-trial review it was
discovered that, despite the appellant’s request for apanel com-
posed of one-third enlisted members, the panel had fallen
below one-third enlisted membership. The staff judge advocate
recommended adjusting the findings to conform with the
charges the appellant pled guilty to and holding a new sentenc-
ing hearing.* It was at this point that the post-trial process fell

apart.

The appellant had been tried in Bamberg, Germany. After
the court-martial, but before the staff judge advocate’s post-trial
recommendation, the appellant was transferred to Fort L eaven-
worth, Kansas. The convening authority agreed with his staff
judge advocate, but felt incapable of ordering the necessary
rehearing because the appellant had been transferred to Fort
Leavenworth.* The convening authority from Bamberg there-
fore forwarded the record of trial to the Fort Leavenworth con-
vening authority, and requested that he take jurisdiction over
the case and order arehearing. The Fort Leavenworth conven-
ing authority refused to take jurisdiction over the case, conclud-
ing that the original court-martial of the appellant was invalid
for al purposes, and arehearing for just the sentencing phase of
trial would beinadequate.®® Ultimately the convening authority
in Germany agreed, and ordered a rehearing for findings and
sentencing. The record was again returned to Fort Leaven-
worth, with arequest that Fort L eavenworth conduct the rehear-
ing. It was not until 20 November 1973 that new charges were

40. Dunlap, 48 C.M.R. at 754.

referred against the appellant. In the meantime, the appellant
filed a petition with the United States District Court of Kansas
to have the charges dismissed for a violation of his right to a
speedy trial .6 The new trial was postponed pending the District
Court’s ruling on the appellant’s petition. The District Court
refused to rule on the petition, concluding that the appellant had
not exhausted the remedies available to him through the mili-
tary judicial system. On 25 February 1974, the Court of Mili-
tary Appeals heard the appellant’s case on the issue of whether
he had been denied hisright to a speedy trial .+

By the time the appellant’s case in Dunlap made it to the
Court of Military Appeals, ayear and three months had passed
sincethe appellant’s court-martial. The frustration the Court of
Military Appealsfelt over the issue of undue post-trial delay is
evident from its opinion. The court began its discussion by
pointing out that delayed convening authority action had been
asource of criticism by the court for years.® The court then dis-
cussed the unique rol e that the convening authority action occu-
piesin the military justice system. According to the court, “[i]n
significant ways. . . the function of the court-martial and those
of the convening authority in the determination of guilt and in
the imposition of sentence are so connected that they can be
regarded as representing, for the purpose of speedy disposition
of the charges, a single stage of the proceedings against the
accused.”# After this provocative comment, the court backed
off and concluded it did not have to decide whether the require-
ment for the speedy disposition of charges applied to the con-
vening authority action. Instead, the court reasoned that
Congress, through various statutes, mandated that all stages of
the military criminal justice system move as expeditiously as
possible.® Inorder for the court to fulfill its obligation to “ pro-
tect [Congress's] mandate for timely justice,”5 it had to provide
timeliness guidelines for the convening authority’s action. The
Dunlap court created a brightline rule when it stated:

41. United Statesv. Gray, 47 C.M.R. 484 (C.M.A. 1973); United Statesv. Timmons, 46 C.M.R. 226 (C.M.A. 1973); United Statesv. Wheeler, 45 C.M.R. 242 (C.M .A.

1972).
42. Dunlap, 48 CM.R. a 751, 752.
43. 1d.

44. 1d.

45. 1d.

46. 1d.

47. 1d.

48. 1d. at 753.

49. 1d.

50. 1d. at 754.

51. Id.
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30 days after the date of this opinion, a pre-
sumption of adenial of speedy disposition of
the case will arise when the accused is con-
tinuously under restraint after trial and the
convening authority does not promulgate his
formal and fina action within 90 days of the
date of such restraint after completion of
trial .52

The consequence of violating this new rule was dismissal of all
charges against the appellant.

The military justice system labored under the Dunlap
ninety-day presumed prejudice rule for five years, until United
States v. Banks.%® In a short opinion, the Court of Military
Appeals concluded that the ninety-day presumed prejudice rule
was too inflexible and had outlived its usefulness.>* In particu-
lar, the court pointed to changes in military law that made the
Dunlap rule unnecessary. Those changes included specifying
the post-trial duties of trial defense counsel and the announce-
ment of standards for the evaluation of deferment requests.*®
After Banks, an appellant could still receive relief for undue
post-trial delay, but the appellant would now have to establish
prejudice.®

After Banks, the military appellate courts became less
inclined to grant relief for inordinate post-trial delay. There
have been several caseswherethe appellate courts have granted
relief for post-trial delay, but as the Dunlap ninety-day rule
has become more a thing of the past, courts have become less
inclined to grant relief for thisissue. In early cases after Banks,
the Court of Military Appeals believed it “should be vigilant in
finding prejudice whenever lengthy post-trial delay in review
by a convening authority isinvolved.”® Later cases showed a

52. 1d.
53. 7M.J. 92 (C.M.A. 1979).
54. 1d. at 93.

55. 1d.

56. Id. at 94.

greater reluctance to find prejudice regardliess of the length of
delay. In United Sates v. Hudson, it took the government
eight hundred and thirty-nine days to get from the announce-
ment of the accused’s sentenceto action. Despite allegations by
the appellant that he lost job opportunities due to the delay, no
relief was granted.® In United Satesv. Bell ! it took the Gov-
ernment 737 days to produce a sixty-nine page record of trial.
The appellant alleged that he was prejudiced because he lost
three days of confinement credit that he would have been given
had his case made it to appellate review before he served his
confinement. The Court of Appealsfor the Armed Forcesheld:
“The defense argument that three 3 days confinement or less,
even if unlawful, warrants setting aside a bad-conduct dis-
charge is not well taken . . . . [SJuch harm, athough unfortu-
nate, does not render the appellant’s punitive discharge
inappropriate.” ¢

In Collazo, the Army Court fashioned a new method of deal-
ing with undue post-trial delay.®®* This new method provides
incentive to the field to clean up post-trial delay without grant-
ing the extreme sanction of dismissal of charges. In Collazo,
the accused was convicted of rape and carnal knowledge and
sentenced to adishonorable discharge, total forfeiture of all pay
and allowances, reduction to E1, and confinement for eight
years. On appeal, the appellant claimed that he had been prej-
udiced by the length of time it took the Government to process
the record of trial to action. The appellant also pointed out
other administrative errors in the processing of the record of
trial that had adversely impacted the appellant. These adminis-
trative errors included failing to provide the accused or counsel
with a complete authenticated record of trial until after action
was taken, and failing to provide the appellant and his counsel
with acopy of the convening authority’sactionin atimely man-
ner.%*

57. See United Statesv. Bruton, 18 M.J. 156 (C.M.A. 1984); United Statesv. Shely, 16 M.J. 431 (C.M.A. 1983); United Statesv. Sutton, 15 M.J. 235 (C.M.A. 1983);

United Statesv. Clevidence, 14 M .J. 17 (C.M.A. 1982).

58. Shely, 16 M.J. at 431.

59. 46 M.J. 226 (1997).

60. Id. at 227.

61. 46 M.J. 351 (1997).

62. Id. at 354.

63. United Statesv. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).

64. Id.
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The appellant in Collazo was convicted on 25 September
1997, and the 519-page record of trial was not authenticated
until 4 August 1998.¢° The staff judge advocate's post-trial rec-
ommendation was served on the defense counsel on 18 August
1998, and a defense request for delay in submitting Rule for
Courts-Martial (RCM) 1105 matters was granted until 16 Sep-
tember 1998.% Although the government failed to serve the
appellant or his defense counsel with a properly authenticated
record of trial, appellant’s counsel was provided an electronic
version of the transcript to assist in the preparation of the RCM
1105 matters. The appellant’s counsel submitted the RCM
1105 matters on 16 September 1998 and action was taken on 30
September 1998.” A complete authenticated record of trial
was not served on the appellant’s defense counsel until 7 Octo-
ber 1998.%

The Army Court’sfrustration with the unexplained post-trial
delay in Collazo was reminiscent of the Court of Military
Appea’s frustration in Dunlap, but the Army Court’s solution
was different. First, the court reminded readers, particularly
staff judge advocates, that it was not so long ago that lengthy
post-trial delays brought about the Dunlap ninety-day rule.®
The Army Court addressed staff judge advocates directly in the
opinion, stating, “[s]taff judge advocates can forestall a new
judicial remedy by fixing untimely post-trial processing now.”
Next, the court specifically found the appellant in Collazo suf-
fered no actual prejudice due to the post-trial delay. Had the
court found prejudice, under a Dunlap/Banks analysis, the court
would have had to dismiss the charges. Finally, the court cre-
ated anew remedy for inordinate post-trial delay.™

The new remedy could be called “fundamental fairness
credit,” although the Army Court did not name it so. After the
court concluded the appellant suffered no actual prejudice, it
went on to state “fundamental fairness dictates that the govern-
ment proceed with due diligence to execute a soldier’s regula-
fory and statutory post-trial processing rights and to secure the

65. 1d. at 724.
66. Id. at 725.
67. 1d.

68. Id.

69. Id.

70. 1d.

71. 1d.

72 1d. at 727.
73. 1d.

74. 1d.

75. United Statesv. Dunlap, 48 C.M.R. 751, 756 (C.M.A. 1974).

76. Id. at 757.

convening authority’s action as expeditiously as possible.”
The test that the court applied was a “totality of the circum-
stances’ test.”® The court concluded that the government did
not proceed with due diligence and, although the appellant was
not prejudiced, he was entitled to some relief. The appellant
had been sentenced to ninety-six months of confinement. The
Army Court only approved ninety-two months of that sen-
tence.”

For decades, military appellate courts have struggled with
how to resolve the issue of undue post-trial delay. Besides
undermining public confidence in the military justice system,
delay in convening authority action can cause actual harm tothe
accused. Inafit of frustration over thisissue, the Court of Mil-
itary Appeals wrote the Dunlap opinion. In Dunlap the Court
of Military Appeals took the radical step of treating post-trial
delay in the same way as pretrial delay. Although this position
helped reduce post-trial delay, it was extreme. The dissent in
Dunlap pointed out that “[t]here is a marked dissimilarity
between pretrial delay and delay in a convening authority’s
action and the harm that may result from each.”” The dissent
went on to comment that “whatever reason might exist to
deplore post-trial delay generally . . . [| am] loathe to declare
that valid trial proceedings are invalid solely because of delays
inthe criminal process after trial.””® Even after Banks removed
the ninety-day presumed prejudice rule, Dunlap was not com-
pletely dead. Asnotedinlater decisions, if the court finds prej-
udice, the remedy created in Dunlap remains the mandatory
result, that is, dismissal of the charges.

It seems clear that in Collazo the Army Court was wrestling
with the ghost of Dunlap. Because Banks did not completely
eradicate Dunlap, the Army Court was |eft with the options of
finding prejudice and letting arapist go free, or finding no prej-
udice and ratifying the sloppy administration of justice. The
Army Court elected to create a new option. This new option
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used the court’s broad authority under Article 66,” to provide
relief to an appellant despite alack of prejudice.

Three questions remain after the Collazo opinion. First,
doesthe Army Court have the authority to grant therelief it pro-
vided in this case? Article 667 does grant the service courts
authority that is unique to appellate courts, but the service
courts are not courts of equity. In United Satesv. Powell,” the
Court of Appeals for the Armed Forces described the authority
of the service courts as bracketed by Article 59(a) and Article
66(c) when it stated: “Article 59(a) constrainstheir authority to
reverse; Article 66(c) constrains their authority to affirm.”&
Article 59(a) states, “[a] finding or sentence of a court-martial
may not be held incorrect on the grounds of an error of law
unless the error materially prejudices the substantial rights of
the accused.”® Arguably, the Army Court acted beyond the
scope of its authority by granting relief to an accused where no
prejudice was found.

The second question is whether Collazo demonstrates the
need for new guidance from the Court of Appeals for the
Armed Forces to the service courts on resolving issues related
to inordinate post-trial delay. Based on the present guidance,
the service courts have two options when dealing with inordi-
nate post-trial delay: they can find prejudice and dismiss all
charges, or find no prejudice and do nothing. Given the Army
Court’sopinion in Collazo, it is clear that these two options are
not enough. Collazo highlights the need for the Court of
Appeals for the Armed Forces to put a stake through the heart
of the Dunlap opinion by removing the requirement to dismiss
all the chargesif the service courts find prejudice.

The final question is how will Collazo be applied? In Col-
lazo the court established atotality of the circumstancestest to
determine whether fundamental fairness had been violated.
Although thistest avoidstheinflexibility of a Dunlap fixed-day
rule, it is hard to know what will warrant relief. In Collazo, the
Army Court relied on the following facts to find a violation of
fundamental fairness: ten months to type a relatively short
record; failure to give the defense an opportunity to review the

77. UCMJart. 66(c) (2000).
78. 1d.

79. 49 M.J. 460 (1998).
80. 1d. at 464.

81. UCMJart. 59(a) (2000).

82. United Statesv. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).

record of trial before authentication; and failure to provide the
appellant and defense counsel afull authenticated record of trial
for the preparation of RCM 1105 matters.® Itisunclear if relief
would bewarranted if the government had done everything cor-
rectly except for the ten-month delay in the preparation of the
record of trial.

Despite the questions that remain after United States v. Col-
lazo, somethings are clear. Staff judge advocates and chiefs of
justice need to take notice of this decision. Collazo represents
abreak from precedent and puts more pressure on criminal law
sections and staff judge advocate offices to decrease post-trial
processing time. Finally, based on recent memorandum opin-
ions of the Army Court, it is clear that Collazo was the first of
many rounds directed at the target of undue post-trial delay.®
Major MacDonnell.

Estate Planning Note
GiftsMade Under a Durable Power of Attorney

The general power of attorney (POA) isan essential weapon
inthe arsenal of the legal assistance attorney. At its most basic
level, the POA allows the agent or attorney-in-fact to carry on
personal affairs during the absence of the principal. For this
reason, many |legal assistance clients drawn from our aging mil-
itary retiree population request POAs as atool to assist in man-
aging financial affairs should they become incapacitated.
Consequently, it is critical that legal assistance attorneys sup-
porting the military retiree population specifically contemplate
drafting POAs with an eye toward carrying out estate plans,®
and ensuring the POA contains “durable” language that allows
it to survive the incapacity or incompetency of the principal.

In addition to executing a power of attorney, one of the most
basic estate planning techniques for reducing potential estate
taxes is the annual gift tax exclusion ($10,000 per person, per
year).® These two components of estate planning often over-
lap. When a principal is incapacitated, elderly, and financially

83. United Statesv. Benton, No. 9701402 (Army Ct. Crim. App. 10 Aug. 2000); United States v. Marlow, No. 9800727 (Army Ct. Crim. App. 31 Aug. 2000); United

States v. Fussell, No. 9801022 (Army Ct. Crim App. 20 Oct. 2000).

84. For athorough examination of the durable power of attorney, see, for example, Carolyn L. Dessin, Acting as Agent under a Financial Durable Power of Attorney,
75 NEes. L. Rev. 574 (1996); Mgor Michael N. Schmitt & Captain Steven A. Hatfield, The Durable Power of Attorney: Applicationsand Limitations, 132 MiL. L. Rev.
203 (1991); Captain Kent R. Meyer Proactive Law: Continuing Powers of Attorney: A Military Use, 112 Mic. L. Rev. 257 (1986); Major Mulliken, TJAGSA Practice

Notes: Legal Assistance Items, Powers of Attorney, ArRmy Law., July 1986, at 72.
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stable, it may be prudent for an attorney-in-fact under aPOA to
make gifts of the principal’s resources by taking advantage of
the annual gift tax exclusion. Regrettably, many POAs neither
expressly confer nor specifically withhold the power to make
gifts. These POAs |leave open the issue of whether the power
to make gifts of property has been conferred by the principal.
The absence of specific language granting authority to make
giftscan beinterpreted as an intentional choice by the principal.
Many legal assistance attorneys are not aware that the Internal
Revenue Service (IRS) generally holds the position that an
attorney-in-fact who makes such a gift on behalf of a principal
without specific gifting languagein the POA isactually making
a“revocabletransfer” which is not entitled to the gift tax exclu-
sion. Theresult is an inclusion in the decedent’s estate of the
unauthorized gifts.

Thecurrent military wills drafting software, Drafting Librar-
ies (DL), not only drafts wills, but also ancillary documents.
Before the purchase of the DL program by the Army, legal
assistance practitioners used the Patriot Expert System (and its
predecessors) for drafting wills and POAs. The Patriot Expert
System general POA did not contain gifting language and the
drafter did not have the option to include such language. The
ancillary document feature of DL, however, contains tools for
the drafting of general POAs. While the DL ancillary docu-
ment feature is convenient and produces a general POA of
broad applicability, thelegal assistance practitioner who wishes
to tailor a general POA to provide specific authority for gifting
must answer numerous queries regarding gifting clauses to

85. 1.R.C. § 2503(b) (LEXIS 2000).

ensure the complete POA reflects the requirements of the cli-
ent. Practitioners need to understand the importance of these
options as they relate to their clients.

The Durable Power of Attorney (DPOA)

One of the most common estate planning tools in preparing
for incapacity is the DPOA .8 Different from a regular POA,
which terminates on theincapacity of aprincipal, aDPOA con-
tinues during the incapacity of the principal until death.®” When
durable powers are included in a POA, the powers can survive
incapacity, and can be relied upon for management of the prin-
cipal’s affairs. All states recognize durable powers of attor-
ney.® Some states have arequirement for statutory languagein
the DPOA.® The DPOA can be prepared as either a“current
DPOA” or a“springing DPOA.”® A springing power makes
the DPOA effective only when a specific event occurs, such as
incapacity of the principal, and if it is authorized by state law.%
A current DPOA is effective upon execution of the document.
The DPOA is founded in statutory law with a basis in agency
law. General DPOAS grant almost unlimited authority to the
attorney-in-fact. Normally, any powersin the POA that are not
expressly conferred will not be implied under the law of
agency.” The agent does not own the property, and agency law
customarily cautiously implies powers and exactingly con-
strues express powers.®® Therefore, DPOAS drafted by legal
assistance attorneys survive the incapacity of the principal, but

86. The DPOA gained popularity in estate planning following the adoption of the Uniform Durable Power of Attorney Actin 1979. UniF. DurABLE PoweR oF ATTOR-
NEYy Act (amended 1987), reprinted in MARTINDALE-HUBBELL UNIFORM AND MopEL AcTs 88 1 —10 (2000).

87. Jesse DUKEMINIER & STANLEY M. JoHANSON, WiLLs, TRusTs, AND EstaTEs 396 (6th ed. 2000); see UniF. ProBaTE CopE § 5-501 (amended 1998) (When Power of

Attorney Not Affected by Disability).

Whenever a principal designates another his attorney in fact or agent by a power of attorney in writing and the writing containsthe words“This
power of attorney shall not be affected by disability of the principal,” or “This power of attorney shall become effective upon the disability of
the principal,” or similar words showing the intent of the principal that the authority conferred shall be exercisable notwithstanding his disabil-
ity, the authority of the attorney in fact or agent is exercisable by him as provided in the power on behalf of the principal notwithstanding later
disability or incapacity of the principal at law or later uncertainty as to whether the principal is dead or alive. All acts done by the attorney in
fact or agent pursuant to the power during any period of disability or incompetence or uncertainty as to whether the principal is dead or alive
have the same effect and inure to the benefit of and bind the principal or his heirs, devisees and personal representative as if the principa were
aive, competent and not disabled. If aconservator thereafter is appointed for the principal, the attorney in fact or agent, during the continuance
of the appointment, shall account to the conservator rather than the principal. The conservator has the same power the principal would have had
if he were not disabled or incompetent to revoke, suspend, or terminate all or any part of the power of attorney or agency.

88. DUKEMINIER & JOHANSON, supra note 87, at 396; UniForm Pros. Cope 88 5-501 to 5-505.

89. DukeMINIER & JOHANSON, supra note 87, at 396. The DL Wills program prepares state specific POAs and will include the necessary statutory language.

90. See Appendix for state summary of DPOA statutes.

91. Normaly, aspringing POA statesthat it is validated by the written certification of at least one physician who opines that the principal meetsthe disability criteria.
The agent does not currently hold a general power of appointment. A power that is exercisable only upon the occurrence of a future event(s) which did not occur
before the agent’s death, would not be taxable in the agent’s estate as a general power of appointment. 26 C.F.R. § 20-2041-3(b) (LEX1S 2000). Consequently, if the
attorney-in-fact dies before the principal’s disability, there are no unfavorable estate tax consequences because the contingency did not occur before the agent’s death.
Peter J. Strauss & Russell N. Adler, Using Powers of Attorney as Planning Tools, N.Y. L. J., July 17, 2000, at 7.
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if the power to gift is not expressly conferred by the DPOA,
then generally the authority will not be implied.

The Gift Tax

Theintent of this note is not an in-depth look at the gift tax.
However, for purposes of this article, the most notable feature
of the gift tax isthe annual gift tax exclusion (currently $10,000
per donee).®* Estate planners frequently advise financially
secure clients to establish a strategy of making annual giftsin
order to reduce the value of their potential gross estate and to
reduce the amount of taxes due upon death. A donor can gift up
to the annual exclusion amount to an unlimited number of
recipients during any calendar year without the gifts being sub-
ject to gift taxation.®® While the rationale for the annual exclu-
sionisto preclude the requirement for record keeping for small
gifts, the annual exclusion is an effective estate tax planning
device because the annual exclusion gifts are not includible in
the donor’s gross estate and can reduce the gross estate. How-
ever, the donor should keep in mind that a gift is not complete
until the donor parts with dominion and control so as to leave
him with no power to change the disposition.® In order to qual-
ify for the annual exclusion, the gift must be a transfer of a
present interest in property rather than a future interest,*” and

92. ResTATEMENT (SEconD) oF AGency 8 34, cmt. h (1999).

the donor must complete the gift within the calendar year.%
When an individual makes a gift that qualifies for the annual
gift tax exclusion, thereis no requirement for thefiling of agift
tax return.

The Estate Tax

Again, the intent of this note is not to serve as an in-depth
look at estate taxation, but it is important to review several
important points relating to estate taxation. A decedent’s gross
estate includes the value of all property to the extent the dece-
dent had an interest at the time of death.*® Certain adjustments,
which decrease the overall worth of an estate due to gifts made
within three years of death, are included in the value of the
gross estate.’® Several years ago, all gifts made within three
years of death were included in the donor’s gross estate, unless
it could be shown that the gifts were not made in contemplation
of death.r® Currently, the three-year rule only applies to any
property intereststransferred by gift within three years of death
with aretained life estate;%? transfers taking effect at death;%
revocable transfers;'* and proceeds of life insurance.%®

Generally, lifetime transfers by a decedent over which he
retains the power to revoke are included in the decedent’s tax-

Formal instruments. Formal instruments which delineate the extent of authority, such as powers of attorney and contracts for the
employment of important agents, either executed on printed forms or otherwise giving evidence of having been carefully drawn by skilled per-
sons, can be assumed to spell out the intent of the principal accurately with a high degree of particularity. Such instruments are interpreted in
light of general customs and the relations of the parties, but since such instrumentsare ordinarily very carefully drawn and scrutinized, theterms
used are given atechnical rather than a popular meaning, and it is assumed that the document represents the entire understanding of the parties.
On the other hand, a hastily drawn memorandum can be expected to contain only the outlines, and to indicate only in a general way the extent
of the authority. Hence the attendant circumstances can properly be used more freely to explain or to interpret it. It isbecause formal instruments
are subjected to careful scrutiny that it is frequently said that they must be “ strictly” construed. In fact, of course, they are construed so as to
carry out the intent of the principal. There should be neither a“strict” nor a“liberal” interpretation, but afair construction which carries out the
intent as expressed. It is true that dangerous powers, such as the power to borrow money, will not be inferred unlessit is reasonably clear that
thiswasintended. It isa so true, on the other hand, that ambiguities in an instrument will be resolved against the one who made it or caused it
to be made, because he had the better opportunity to understand and explain his meaning. But this must be done only within the frame of the
entire instrument. All-embracing expressions are discounted or discarded. Thus, phrases like “as sufficiently in all respects as we ourselves
could do personally in the premises’, “as the said agent shall deem most advantageous’, “ hereby ratifying and confirming whatever our agent
shall do in the premises’ are disregarded as meaningless verbiage. Asto the introduction of parole evidence, see Section 48.

93. DuUKEMINIER & JOHANSON, Supra note 87, at 397.
94. 1.R.C. § 2503(b) (LEXIS 2000).

95. Id.

96. 26 C.F.R. § 25.2511-2 (LEXIS 2000).

97. Seegenerally Treas. Reg. § 25.2503-3 (2000).
98. Metzger v. Comm’r, 38 F.3d 118 (4th Cir. 1994).
99. Seegenerally I.R.C. §§ 2031-2046.

100. Id. § 2035 (1997).

101. Id. (amended by Pub. L. 105-34, § 1310(a)) (applies to the estates of decedents dying after 5 August 1997).

102. 1.R.C. § 2036 (LEXIS 2000).
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able gross estate.’® In other words, an individual cannot dodge
the tax consequences of property transfers at death while
remaining in a position during life to enjoy some or al of the
fruits of ownership.2” The gross estate includes the value of
property interests transferred by a decedent (except to the
extent that the transfer was made for full consideration) if the
enjoyment of the property was subject to any power of the dece-
dent to alter, amend, revoke, or terminate the transfer at the date
of the death.*®

What is the importance of these estate tax provisions when
making giftsusing apower of attorney? The IRS has used these
provisionsto contest gifts made by attorneys-in-fact by arguing
that POAsthat do not include specific gifting language result in
the inclusion of giftsin the estate because the agents are acting
without authority to gratuitously transfer the principals prop-
erty, and consequently the gifts are actually “revocable trans-
fers.” 10

Gifting and POAs!®

Although a general POA would apparently include the abil-
ity to make gifts, the IRS has repeatedly challenged the author-
ity of the attorney-in-fact to make gifts when gifting language
is not included in the POA.™* The general assumption is that
the attorney-in-fact must act in the principal’s best interest.
Giving away the principal’s assets is not ordinarily in the prin-
cipal’s best interests. Most states follow the common law rule
that a general DPOA does not include a power to gift.*? Nor-
mally, unless the POA includes a specific power to make gifts,
the attorney-in-fact does not have the power to make gifts.

103. Id. §2037.

104. 1d. § 2038.

105. Id. § 2042.

106. Id. § 2036.

107. Id. 88 2036-2038.

108. Id. §2038.

A dilemma occurs when an attorney-in-fact makes gifts on
behalf of a principal who later dies, but the POA does not con-
tain a specific power to make gifts. The |IRS may assert that the
gifts are includible in the gross estate of the decedent because
thetransfer wasrevocable.*® Therationalefor thisassertion by
the IRSisthat if the principal regains capacity to act, the prin-
cipal could recover the unauthorized gifts. Therefore, if the
estate plan of theindividual needsto include the ability to make
gifts as a planning technique, it is critical to grant specific
authority to make giftsin the DPOA.

If the attorney-in-fact does hold the power to make gifts,
then any such gift is complete at the timeit is made for the rea-
son that the principal is bound by the acts of the attorney-in-
fact.* On the other hand, if the attorney-in-fact is not autho-
rized to make gifts under the POA, then the transfers are con-
sidered to be revocable by the principal despite that the
principal may in reality not have the mental capacity to revoke
the gift. A transfer that is revocable by a decedent due to an
attorney-in-fact’s lack of power, isincludible in the decedent’s
estate for estate tax purposes.

While most courts have concurred with the IRS position, a
few courts haveinterpreted broad grants of power to includethe
power to make gifts*> When a DPOA does not contain spe-
cific gifting language, state law governs an attorney-in-fact's
authority to make gifts. ¢ Currently, only two states provide
statutory authority that specifically recognizes that a general
grant of power includes an implied authority to make gifts.’
Most states have not addressed the issue of an attorney-in-fact’s
power to make gifts when a DPOA does not contain specific

109. 1d.; Townsend v. United States, 889 F. Supp. 369 (D. Neb. 1995); Estate of Casey v. Comm'r, 948 F.2d 895 (4th Cir. 1991).

110. For an extensive review of this subject, see generally Vaerie Finn-Del uca, The Federal Tax Problems Posed by Durable Powers of Attorney Which are Ambig-

uous as to the Agent’s Authority to Make Gifts, 22 N. Kv. L. Rev. 891 (1995).

111. See generally Agents Under Powers. Can They Make Gifts?, 19 Tax MamT. EsT., GiFts & Tr. J. 89 (1994).

112. Seegenerally Russell E. Haddleton, The Durable Power of Attorney: An Evolving Tool, 14 Pros. & Pror. 58 (May/June 2000).

113. I.R.C. § 2038.

114. See generally Finn-Del uca, supra note 110.

115. See, e.g., Estate of Bronston v. Comm'r, 56 T.C.M. (CCH) 550 (1988); Estate of Gagliardi v. Comm’r, 89 T.C.M. 1207 (1987); Estate of Council v. Comm'’r, 65

T.C. 594 (1975).

116. Seegenerally Finn-DeL uca, supra note 110.
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gifting language. In the majority of states that have not
addressed this issue statutorily or judicialy, the IRS takes the
position that a DPOA which does not explicitly authorize the
attorney-in-fact to effectuate gifts creates revocable transfers
which are incomplete for gift tax purposes and subject to taxa-
tion as part of the estate.'® Conversely, the Tax Court has
inferred gift giving authority not specifically provided in a
DPOA in only afew situations when the attorney-in-fact could
demonstrate he was carrying out a long established pattern of
gift giving by the principal.*® Nevertheless, these cases are the
exception rather than the norm and should not berelied uponin
the magjority of states.

Swanson*? and Pruitt*?

Two recent cases illustrate the importance of careful drafts-
manship of general DPOASs and coordination of the POA with
an estate plan. The lessons from these cases are valuable to
practitioners who have drafted general POASs using the prior
military drafting software (such as Patriot Expert Systems) and
the new DL program.

In 1985, Sylvia Swanson was declared legally blind and a
relative began to manage almost all of her assets and financial
affairs. In 1990, the health of Mrs. Swanson quickly deterio-

rated. Mrs. Swanson executed a DPOA which purported to
give her agent the legal authority to manage and dispose of her
property and to conduct businesson her behalf. The DPOA was

117_Aia Cope §26-1-2 1 (2000) (Attarney-in-fact; power to make gifts), states:

(a) If any power of attorney or other writing either authorizes an attorney in fact or other agent to do, execute, or perform any act that the prin-
cipal might or could do, or evidencesthe principal’sintent to give the attorney in fact or agent full power to handle the principal’s affairs or deal
with the principal’s property, the attorney in fact or agent shall have the power and authority to make gifts of any of the principal’s property to
any individuals, including the attorney in fact or agent, within the limits of the annual exclusion as provided by Section 2503(b) of Title 26 of
the United States Code, and taking into account the availability of Section 2513 of Title 26 of the United States Code, as the same may from
time to time be amended, or to organizations described in Sections 170(c) and 2522(a) of Title 26 of the United States Code, or corresponding
future provisions of federal tax law, or both, as the attorney in fact or agent shall determine: (1) to be in the principal’s best interest; (2) to be
in the best interest of the principal’s estate; or (3) that will reduce the estate tax payable on the principal's death; and is in accordance with the
principal’s personal history of making or joining in the making of lifetime gifts.

(b) Subsection (a) shall not in any way impair the right or power of any principal, by express words in the power of attorney or other writing,
to further authorize, expand, or limit the authority of any attorney in fact or other agent to make gifts of the principal’s property.

(c) This section is declaratory of Section 26-1-2 and shall not be construed to nullify any actions taken by any attorney in fact prior to May 6,
1994.

Id.
VA. Cope AnN. § 11-9.5 (2000) (Gifts under power of attorney), states:

A. If any power of attorney or other writing (i) authorizes an attorney-in-fact or other agent to do, execute, or perform any act that the principal
might or could do or (ii) evidences the principa’s intent to give the attorney-in-fact or agent full power to handle the principal’s affairs or deal
with the principal’s property, the attorney-in-fact or agent shall have the power and authority to make gifts in any amount of any of the princi-
pal’s property to any individuals or to organizations described in 88 170 (c) and 2522 (a) of the Internal Revenue Code or corresponding future
provisions of federal tax law, or both, in accordance with the principal’s persona history of making or joining in the making of lifetime gifts.

B. Subsection A shall not in any way impair the right or power of any principal, by express words in the power of attorney or other writing, to
authorize, or limit the authority of, any attorney-in-fact or other agent to make gifts of the principal’s property.

C. After reasonable notice to the principal, an attorney-in-fact or other agent acting under a durable general power of attorney or other writing
may petition the circuit court for authority to make gifts of the principal’s property to the extent not inconsistent with the express terms of the
power of attorney or other writing. The court shall determine the amounts, recipients and proportions of any gifts of the principal’s property
after considering all relevant factorsincluding, without limitation, (i) the size of the principa’s estate, (i) the principa’s foreseeable obligations
and maintenance needs, (iii) the principal’s personal history of making, or joining in the making of, lifetime gifts, (iv) the principal’s estate plan,
and (V) the tax effects of the gifts.

Id.

118. See, e.g., Estate of Casey v. Comm'r, 948 F.2d 895, 898 (4th Cir. 1991); Tech. Adv. Mem. 93-97-003 (Aug. 5, 1993); Tech. Adv. Mem. 92-31-003 (Apr. 9, 1992);
Tech. Adv. Mem. 93-42-003 (June 30, 1993).

119. See, eg., Estate of Bronston v. Comm'’r, 56 T.C.M. (CCH) 550 (1988); Estate of Gagliardi v. Comm'’r, 89 T.C.M. 1207 (1987); Estate of Council v. Comm’r, 65
T.C. 594 (1975).

120. 46 Fed. Cl. 388 (2000).

121. Estate of Pruitt v. Comm’r, 80 T.C.M. (CCH) 348 (2000).

42 NOVEMBER 2000 THE ARMY LAWYER « DA PAM 27-50-336



very broad in the authority and discretion it purported to autho-
rize the agent. However, the DPOA did not include specific
gifting language or provisions. The DPOA gave the agent the
“sole discretion” as to when he should invoke the powers con-
ferred by the DPOA. The DPOA was properly executed and
witnessed. A couple of months after the execution of the
DPOA, the agent approached Mrs. Swanson with the idea of
making $10,000 gifts to forty individuals for “minimizing the
tax impact on her estate.”*?? Mrs. Swanson approved thirty-
eight giftsto potential gift recipients by nodding her head when
the agent read each individual’s name. The agent wrote, signed,
and delivered thirty-eight checks made out to thirty-eight sepa-
rate individuals for $10,000 each. Mrs. Swanson died the fol-
lowing week.1%

Sometime after her death, the estate of Mrs. Swanson paid
estate tax on the $380,000 of gifts, and filed a claim for refund
for thetax on the gifts. The RS denied the claim for the refund.
The estate then brought an action in the United States Court of
Federal Claims. The IRS asserted that al thirty-eight gifts
made by the agent were beyond the power given to the agent
under the DPOA and thus were void under state law. The IRS
argued that Mrs. Swanson retained a power of revocation over
the gifts and they were includible in her gross estate.’* The
Court of Federal Claims agreed with the IRS position.'?

In Svanson, the decedent’s DPOA did not give her attorney-
in-fact authority to make gifts, and therefore the giftswere void
under state law (California). Because the gifts were void, the
decedent retained the right to revoke the gifts, and the giftswere
includible in her estate.?® Most states agree with the IRS posi-
tion that when an attorney-in-fact or agent is acting without
authority or beyond the scope of the expressed powers of the
general POA, the gifts are actually revocable transfers.” The

Swanson court reiterated that the legality of a gift made under a

122. Swanson, 46 Fed. Cl. at 390.

123. 1d.

124. Seegenerally I.R.C. § 2038(a)(1) (LEXIS 2000).
125. Swanson, 46 Fed. Cl. at 391.

126. 1d. at 393 (applying |.R.C. & 2038(a)(2)).

POA depends on state law.'® The court pointed out that Cali-
fornia law does not automatically give the attorney-in-fact the
right to give away the principal’s property.'?®

The estate unsuccessfully argued to the court that the POA
gave the attorney-in-fact the right to make the gifts. However,
the POA did not contain any specific gifting language. The
estate argued that even if the attorney-in-fact did not have
authority to make the gifts under the POA, the decedent ratified
the gifts when she nodded as each prospective beneficiary’s
name was read to her. The court did not agree. The court relied
upon state law that said that any additional authority given the
attorney-in-fact must be done in writing.**® According to Cali-
fornia law, a transfer of assets by an attorney-in-fact without
proper authority is void.*®* The Swanson court held that the
decedent could have revoked the transfers by the attorney-in-
fact before death, and the estate could have pursued the collec-
tion of the revoked gifts before death. The decedent retained
the right to revoke the gifts and each of the thirty-eight gifts of
$10,000 was included in the decedent’s gross estate for estate
tax purposes.t®

In Pruitt,!® the U.S. Tax Court had the opportunity to
address a similar situation, but in a different state and with a
dightly different twist on the facts. Beginning in the 1980's,
the decedent engaged in lifetime estate planning techniques in
order to lower her potential estate tax liability and increase her
children’s inheritance. From 1980 to 1992, the decedent con-
sistently engaged in a pattern of making lifetime gifts to her
children (and their spouses) and grandchildren in order to
reduce the size of her estate. From 1987 to 1993, the decedent
executed three different powers of attorney to the same agent or
attorney-in-fact. None of the POAs contained specific gifting
provisions or language. Beginning in 1993, the decedent’s
mental condition had deteriorated to the point where she lacked

127. The majority of courts have agreed with the IRS position, but some cases have interpreted broad grants of power to include the authority to make gifts. See, e.g.,
Hans A. Lapping, Licenseto Steal: Implied Gift-Giving Authority and Powers of Attorney, 4 ELper L. J. 143 (1996).

128. Swanson, 46 Fed. Cl. at 391 (citing Morgan v. Comm’r, 309 U.S. 78 (1940); Mapes v. United States, (9th Cir. 1994)).

129. 1d. (citing Huston v. Greene, 51 Cal. App. 4th 1721, 1726 (Cal. Ct. App. 1997); Randall v. Duff, 19 P. 532 (Cal. 1888), adhered to on relv g 21 P. 610 (Cal. 1889);

Bertelsen, 122 P2d 130 (Cal. Dist. Ct. App. 1942)).

130. Id. (citing Huston, 51 Cdl. App. 4th at 1727 (quoting CaL. Civ. CopE § 2310 (2000))).

131. Id. at 393.
132. 1d. (citing I.R.C. § 2038(2)(2)).

133. Estate of Pruitt v. Comm'r, 80 T.C.M. (CCH) 348 (2000).
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the mental capacity to discuss gifting with the attorney-in-fact.
The agent used the DPOA to make giftsto family membersand
their spouses. The gifts madein 1993 and 1994 pursuant to the
DPOA were not included in the calculation of the of the dece-
dent’s gross estate.’*

The IRS asserted that the gifts made by the attorney-in-fact
pursuant to the DPOA were not expressly authorized by the
DPOA and were includible in the decedent’s gross estate.
However, unlike the Swanson case, the court held that the dece-
dent did not have the right to revoke the gifts on her date of
death and the gifts were not includible in her gross estate.
Despite the lack of specific language in the DPOA regarding
the authority to make gifts, the court looked beyond the DPOA
to find that the decedent had a history or record in the case
showing aclear intent on the part of the decedent to include the
power to make giftsinthe DPOA. The court held that the gifts
made were authorized by the DPOA, despite thelack of specific
language or a specific gifting provision.**

Lessons from Swanson & Pruitt

What |essons can be learned from Swanson? The case high-
lights the significance of advance estate planning and careful
consideration. In the proper situation, legal assistance clients,
particularly retirees, should be counseled to make annual exclu-
sion gifts as early on as possible. The client should also be
counsel ed regarding the importance of giving a DPOA that per-
mits the making of gifts. In the event of the incapacitation of
the client, the attorney-in-fact would be in a position to make
annual exclusion gifts on behalf of the client and thereby save
estate taxes. The ill-fated tax consequence of Swanson easily
could have been avoided if the DPOA had been drafted to
include specific authority for the attorney-in-fact to make gifts.
Generally, an attorney-in-fact does not have implied authority
to make giftsunder aDPOA (depending on statelaw). The pro-
visions in California regarding the POA are common in most
other states. In some situations, making anumber of giftsusing
the annual exclusion and ageneral DPOA isan effective way to
reduce a client’s gross estate. However, the legal assistance
attorney must make sure that the gift giving is allowable under
theinstrument. When drafting the POA, the client and attorney
should consider the potential heed and usefulness of including
gifting language in the POA. Likewise, legal assistance attor-
neys that advise clients regarding the ability to use a general
DPOA need to look closely at the language of the document (if
already in existence) to make sure the document has gifting lan-
guage if that isthe desire of the client.

134. Id.

135. Id.

Pruitt can be distinguished from Svanson. All partiesin the
Pruitt case agreed that the DPOA did not contain an express
authorization for the attorney-in-fact to make gifts. However,
the Tax Court applied the state law and examined not only the
language of the POA, but the facts and circumstances surround-
ing the execution of the POA to ascertain whether the power to
make gifts must be inferred to give effect to the decedent’s
intent. The Pruitt court held that its goal was to ascertain
whether the decedent had the intent to confer gift-giving power
upon the attorney-in-fact.’*¢ In Pruitt, the court rationalized
that the power to make gifts was inferred from the language of
the POA and the state law controlling did not contain a prohibi-
tion on inferring the power to make gifts. In addition, the state
jurisdiction considered the principal’s intention in interpreting
the POA which was manifest in the principal’s pattern of gifting
prior to the initiation of gifting by the attorney-in-fact . The
gifts made by the attorney-in-fact were consistent with the prin-
cipal’s prior gifting, and the gifts did not deplete the principal’s
assets to the principal’s detriment. Finally, it was clear there
had been no fraud or abuse by the agent.**”

Inlight of Swanson and Pruitt, legal assistance practitioners
should closely examine the intent of their clients regarding the
ability of their agents to make lifetime gifts pursuant to general
DPOAs. The result may be surprising for some practitioners
that drafted POAs using the Patriot Expert System (and its pre-
decessors). The DPOAS drafted using the Patriot Expert Sys-
tems did not contain any gifting language or provisions. Many
legal assistance clients may be under the false impression that
the general DPOA they currently have in their estate plan will
allow their agent to make gifts. For practitionersdrafting POAs
using the DL program, the attorney will need to understand the
importance of options available for the making of lifetime gifts
and include the appropriate gifting languageif the client desires
the agent to have such powers.

Drafting Considerations

In drafting a POA, it isimportant to state specifically all the
powers the principal intends to convey. When a client desires
to confer the power to make gifts upon his agent, the POA
should explicitly state that the attorney-in-fact has the power to
make giftsfor purpose of estate planning. Although afew cases
were mentioned where courts looked to the pattern of past gifts
by the principal to establish the authority to make gifts in the
absence of specific language, a drafter should by no meansrely
on this versus including specific language in the POA.

136. Id. (citing Estate of Bronston v. Comm’r, 56 T.C.M. (CCH) 550 (1988); Estate of Neff v. Comm'’r, 73 T.C.M. (CCH) 2606 (1997)).

137. Id.
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Many clients select an agent in a POA that is trusted implic-
itly and thus, the client is not concerned with the abuse of
power. Isit advisable to provide the trusted agent with the
unlimited ability to make gifts? From the standpoint of the
principal, there may be no downside to giving unlimited ability
to gift to atrusted agent. Inthe event the agent isnot apotential
beneficiary, there is no problem. However, most agents are
family members and also potential beneficiaries. The dilemma
isthat under the Internal Revenue Code, the agent is considered
to possess a general power of appointment.’*® |f the attorney-
in-fact predeceases the principal, the principal’s entire estate
will be included in the attorney-in-fact’s gross estate. This
sticky situation requires the client and the drafting attorney to
develop aline of attack that allows the attorney-in-fact to make
substantial gifts and yet avoids unfavorable gift and estate tax
conseguences to the agent.

Thereare several strategiesfor employing arestriction onan
attorney-in-fact’s gifting power.**® It is common to limit the
power to make giftsin aPOA to aspecific dollar limitation. For
example, the limitation could state an amount not to exceed the
annual gift tax exclusion (currently $10,000 per person, per
year) or an amount not to exceed the principal’s unused unified
credit amount. The limitation reduces the agent’s exposure
upon death. In addition, some clients may want to identify a
class of potential beneficiaries to some extent. The disadvan-
tage of limiting apotential classis that the restriction may pre-
vent the attorney-in-fact from taking compl ete advantage of the
annual exclusion in order to avoid potential estate taxation.
Another approachisto use the ascertainable standard exception
to the general power of appointment rule.’*® An ascertainable
standard includes amounts for health, education, maintenance,
and support.** Finally, an annual limitation on gifting to the
greater of $5000 or five percent (“5 and 5 power”) of the aggre-

gate value of the assets subject to the power also limits the neg-
ative tax exposure.*2 Upon the death of the agent, the tax
liability arising under the POA would be limited to the “5 and
5" power if the assets have not already been withdrawn during
that year. Limitationsin the POA using the annual exclusion,
the ascertainable standard, and “5 and 5" power formulas limit
the agent’s exposure for estate taxes upon his death and reduces
the potential for abuse.

Conclusion

The foundation of military estate planning for disability or
incompetency isthe DPOA. Thebasic reason most individuals
need a DPOA isto prevent the requirement for an unnecessary
and burdensome guardianship. For legal assistanceclientswith
potentially taxable estates, aproperly drafted DPOA isan effec-
tive component of an estate plan that can significantly reduce
taxation. Automation programs such as the DL program
greatly enhance the estate planning arsenal of the legal assis-
tance attorney. Despite the fact the DL program assists the
attorney in drafting a general DPOA, the attorney still must be
an effective document drafter and make the appropriate selec-
tions regarding the inclusion of clauses in the general DPOA.
Military attorneys may encounter clientsfrom all fifty states. It
isnot realistic for legal assistance attorneysto commit to mem-
ory the law of each state regarding DPOASs and gifting. How-
ever, the legal assistance attorney must understand the
importance of including specific gifting language in the general
DPOA for clientsthat are involved in agifting program, or may
need to engage in a gifting program prior to their death. Major
Rousseau.'*

138. Seel.R.C. § 2041 (2000). For moreinformation on a general power of appointment, see Major Joseph E. Cole, Essential Estate Planning: Tools and Method-

ologies for the Military Practitioner, ARmy LAw., Nov. 1999, at 1, 13-14.
139. Seegenerally Strauss& Adler, supranote 91, at 7.
140. 1.R.C. 8§ 2041(b)(1)(A); I.R.C. 8 2514(C)(1) (LEXIS 2000).

141. Id.

142. Thetax code allows a power limited to this method to avoid gift taxation when the power |apses each year. |.R.C. § 2514.

143. Magjor Vivian Shafer, 48th Graduate Course, assisted with the preparation of thisarticle.
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Appendix#

State Statute Section Comment Durable Springing/Contingent
Alabama Ara. CopEe § 26-1-2 Yes Yes
(LEXIS 2000)
Alaska ALAskA STAT. § 13.26.350 Yes Yes
(LEXIS 2000)
Arizona ARiz. Rev. StaT. § 14- Yes Yes
5502 (LEXIS 2000)
Arkansas ARK. STAT. ANN. § 28-62- Yes Yes
201, § 28-62-202
(LEX1S1999)
Cdifornia CaL. ProB. CopE § 4124, Written declaration Yes Yes
4125, 4029, 4030 (LEXIS | required asserting that
2000) contingency has occurred.
Colorado CoLo. Rev. StaT. § 15-14- Yes Yes
501, § 15-14-604
(LEX1S1999)
Connecticut Con. GeN. StaT. § 45a- For Springing POA, the Yes Yes
562, § 1-56h (LEXIS POA must require that a
1999) written affidavit be exe-
cuted to verify that the
contingency has occurred.
Deaware 12 DeL. Cobe ANN. § Yes Yes
4901, 4902 (LEX1S 1999)
District of Dist. CoL. CopE § 21- Yes Yes
Columbia 2081, 2081 (LEX1S 1999)
Florida FLA. StaT. § 709.08 Current statute has spe- Yes No
LEXIS 1999) cific limitations on pow-
ers.
Georgia Ga. Cobe AnN. § 10-6-6, POA doesnot terminateat | Yes Yes
10-6-36 (LEXIS 1999) incompetence unless
expressly
provided. Agent must
execute written declara-
tion that the contingency
has occurred. POA valid
until administrator
appointed or judicia
action to terminate.
Hawaii Haw. Rev. SraT. 8 551d-1, Yes Yes
551d-2 (LEXIS 1999)
|daho IpaHo Cope § 15-5-501, Yes Yes

15-5-502 (LEX|S 1999)

144. Appendix furnished by the Office of The Judge Advocate General, Legal Assistance Policy Division.
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Illinois

755 ILL. Com. STAT. ANN.
8 45/2-4, 45/2-5, 45/2-6
(LEXI1S 2000)

Yes

Yes

Indiana

INnD. Cobe ANN. § 30-5-10-
3, 30-5-3-2, 30-5-4-2
(LEXIS 1999)

Yes

Yes

lowa

lowa Cope § 633.705
(LEXIS 1999)

Yes

Yes

Kansas

KAN. StaT. ANN. §58-610,
58-611 (LEXIS 1999)

Yes

Yes

Kentucky

KEeN. Rev. StaT. § 386.093
(LEXIS 1998)

Yes

Yes

Louisiana

LA. Civ. Cope art. 3026;
LA. Rev. StaT. §9:3861 -
9:3887 (LEXIS 2000)

Yes

Maine

MEe. Rev. StaT. § 5-501, 5-
502, 5-508 (LEXIS 1999)

A financial durable POA
must be notarized. There
isrequired language for a
durable financial POA.

Yes

Yes

Maryland

Mbp. Est. & TrusTts Cobe
AnNN. § 13-601 (LEXIS
1999)

Yes

Massachusetts

Mass. AnN. Laws Ch.
201B§1Ch.201B §1
(LEXI1S 2000)

Yes

Yes

Michigan

MicH. StaT. AnN. 8
700.5501, 700.5502
(LEXIS 1999)

Yes

Yes

Minnesota

MINN. StaT. § 523.02,
523-07 (LEXIS 1999)

POA vdid if valid pursu-

ant to law of another state.

Yes

Yes

Mississippi

Miss. Cobe ANN. § 87-3-
105, 87-3-107 (LEXIS
2000)

Yes

Yes

Missouri

Mo. Rev. StaT. § 404.705
(LEXIS 1999)

Yes

Montana

MonT. Cobe ANN. § 72-5-
501, 72-31-222 (LEXIS
1999)

Yes

Yes

Nebraska

NEes. Rev. StaT. AnN. §
30-2665, 49-1510, 1511,
1518, 1523, 1524 (LEXIS
2000)

Yes

Yes

Nevada

NEev. Rev. StaT. ANN. 8
111.460 (LEX1S 2000)

Yes

Yes

New Hampshire

N.H. Rev. SraT. AnN. 8
506:6 (LEXIS 1999)

Yes

New Jersey

N.J. Rev. StaT. § 46:2B-8
(LEXIS 2000)

Yes

Yes
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New Mexico N.M. StaT. ANN. § 45-5- Yes e
501, 45-5-502 (LEXIS
2000)
New York N.Y. Gen. OsLic. Law 85- | POA must requirethat the | Yes Yes
1505, 5-1506 (LEXIS agent declare in writing
2000) that the contingency has
occurred.
North Carolina N.C. Gen. StaT. § 32A-8, | Needsto beregisteredin Yes Yes
32A-9 (LEXIS 1999) the office of the register of
deeds of the county in the
state designated in the
POA, or if none, desig-
nated office in county of
legal residence of princi-
pal at time of registration,
or if unsure of residence,
in county in which princi-
pal owns property.
North Dakota N.D. Cenr. CopE § 30.1- Yes Yes
30-01, 30.1-30-02 (LEXIS
2000)
Ohio Onio Rev. Cope ANN. 8§ Yes Yes
1337.09 (LEXIS 2000)
Oklahoma Ok. Srar. tit. 15 § 1004, Yes Yes
1072, 1073 (LEXIS 1999)
Oregon ORr. Rev. Srat. § 127.005 Yes No
(LEX1S 1997)
Pennsylvania 20 Pa. Cons. StaT. 8§ Yes Yes
5601.1, 5604 (LEXIS
1999)
Rhode Island R.I. Gen. Laws § 34-22- Yes Yes
6.1, 23-4.10-11 (LEXIS
2000)
South Carolina | S.C. Cope ANN. § 62-5- Yes Yes
501 (LEXIS 1999)
South Dakota S.D. Cobiriep LAaws § 59- Yes No
7-2.1 (LEX1S 2000)
Tennessee Tenn. Cope ANN. § 34-6- Yes Yes
102, 34-6-103 (LEXIS
1999)
Texas Tex. Pro. CopE § 482, Yes Yes
484 (LEXIS 2000)
Utah UtaH Cope ANN. § 75-5- Yes Yes
501 (LEXIS 1999)
Vermont 14 V7. StAT. ANN. § 3051 Yes Yes
(LEXIS 2000)
Virginia VA. Cobe AnN. §11-9.1, Yes Yes
11-9.4 (LEXIS 1999)
Washington WasH. Rev. CopE § Yes Yes
11.94.010 (LEXIS 2000)
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West Virginia W. Va. Cope AnN. 8 39-4- Yes Yes

1, 34-4-2 (LEXIS 2000)

Wisconsin Wis. StaT. § 243.07 Yes Yes

(LEX1S 1999)

Wyoming Wvo. StaT. ANN. 8§ 3-5- Yes Yes

101 (LEXIS 2000)

a. Louisiana statutes do not specifically address springing powers. However, LA. Rev. StaT. § 3862 (LEXIS 2000),

contains a sample military power of attorney that contains language that indicates the power of attorney is effec-
tive immediately unless otherwise directed.

. Maryland changed its statute effective 1 January 2000. Previously, the law was clear that a power of attorney
could become effective upon the disability of the principal. When the new statute was enacted, that language was
deleted. The new statute provides that a power of attorney is durable unless otherwise provided by its terms.

. The statute in Missouri does not clearly provide for a springing power of attorney, but the statute has a sample
phrase that seems to contemplate a springing power of attorney.

. Thereisno statute or case in New Hampshire on point asto whether a springing power of attorney is authorized.
. New Mexico statutes doe not expressly provide for a springing power of attorney, but the statute has a sample
phrase that contemplates a springing power of attorney. However, N.M. StaTt. Ann. 8§ 45-5-602 (LEXIS 2000), a
statutory form of power of attorney, seemsto allow for springing powers.
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