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oo+ “Memorandum of Law—
R Thie Legality of Snipers”

Editor's Note: The followmg memorandum
addresses a concern that the Army's use of
snipers in combat might violate the law of _ . .
war. After exammmg the roles established
_for snipers in Army and Marine Corps’ .
doctrines and the general international
. acceptlance of the use of snipers in combal .
 the memarandum concludes that this con-
. cern l.s' urgfounded As long as smpers corry:)ly '
" 'with the legal constramt,r that govern all
. combatants. the use of smpers does not
violate the law of war.

VDAJ AlI0 7 , 29 September 1992
' MEMORANDUM FOR DA AMCCOM (SMCAR-CCJ
Ve MR, SMALLY), :
PICATINNY ARSENAL,
_ NEWIJERSEY
'+ 07806-5000 v

SUBJECT Legahty of Snipers

1. On 18 September 1992, a request was made for information
as to the legality of snipers. This opinion has been prepared to
provide the information requested.

2. The legality of snipers has not been addressed directly. In
1990, this office reviewed the legality of sniper use of open-
tip ammunition and briefly addressed the legality of snipers as
such; a copy of that opinion was published in the February
1991 edition of The Army Lawyer (DA Pam. 27-50-218).

as

a soldier with special ability, training, and
equipment who is designated to deliver,
discriminating and highly accurate rifle fire =
against targets which, because of range,
size, location, fleeting nature or visibility
cannot be engaged successfully by the aver-
age rifleman.

The Umted States Marme Corps (FMFM l 3B) defmes

scout-smper as

.a Marme who is hxghly trained i in fieldcraft (
~ and marksmanshrp who delivers long-range o
__precision fire at selected targets from con-.
~ cealed positions in support of combat opera
tions, with 2 secondary mission of gathenng
information for intelligence purposes.

k4. The law of war recognizes the legaljty of the laking of the

lives of enemy combatants. Article 15 of Army General

3. The United States Army (FM 23-10 [draft]) defines sniper .,

Orders No 100 (1863), also known as the Lieber Code. set
forth a prmc1pal that remains the law of war today: - “Military

E necessrty admlts of all dlrect destruction of life or limb of

armed enemies . . . .” This statement does not limit lawful

;attacks to persons armed at the moment of the attack, but
‘includes all persons who are combatants

5. A sniper’s ability to engage enemy targets at longer ranges
than an ‘average rifleman does not have any bearing on the
legality of the sniper’s mission. Enemy combatants are lawful
targets at all times, wherever they may be located, regardless
of the actwtty in which they are éngaged when they are
attacked. ' See, for example, Army Field Manual 27-10, The
Law of Land Warfare (1956). In discussing the prohibition on
assassmatmn paragraph 31 states

[Tlhe prohlbmon on assassination] does not
.+ preclude attacks on individual soldiers
‘or officers of the enemy whether in the zone
-of hostilities, occupied territory, or elsewhere.

(Assassination is defined in.a 2 November 1989 opinion of
this office, which subsequently was published in the
December 1989 issue of DA Pam 27- 50 204, The Army
Lawyer.) .

Soldiers lawfully may be attacked behind their lines by any
lawful means. A sniper’s work is indistinguishable from a

~'law of war standpoint from other lawful means. The practice

of nations at war in their employment of snipers in virtually
every conflict in this century is an acknowledgement through
state practice of the legality of snipers.

6. Ignorance of the law of war has suggested on occasion that
~'a sniper's work is less than legal. For example, in Charles W.
.. Henderson’s Marine Sniper (New York, 1986), its author

quotes (p. 107) then-Captain E. J. Land, USMC, as declaring

 that

»As a sniper, .. . you will be killing the enemy
when he is unaware of your presence. You
will be assassinating him without giving
him the option to run or fight, surrender or

..die. You will be, in a sense, committing
murder on him—premeditated.

ThlS is the unenlrghtened view of smpmg, it also is legally

tmcorrect.r Captain Land was correct in stating that sniping
Idoes not afford an enemy combatant an opportunity to run,
fight, sun'ender, or die. Neither does an artillery barrage or

rocket attack, a land mine, an ambush, a commando raid, or an
airstrike. Attack of enemy personnel by any lawful means,
including sniping, is neither assassination nor murder—it is

- lawful killing. The element of surprise is a fundamental

principle of war, and does not make an otherwise legitimate
act of violence unlawful.
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7. Any weapon can be used for unlawful purposes.- A poldier - -:*
who uses his M9 pistol to kill a civilian without Jusuficauon i
has committed an act of murder—this make§ the soldiera "

_criminal, but it does not make the M9 an illegal weapon. The
“same is ‘true w1th respect to sniping; an mdrvrdual who t‘ires a
smper nfle ata poncombatant has made illegal use of a ]awful
weapon Engagement of an unlawful farget would make ‘the
‘sniper a cnmmal but would not make sniping ﬂlegal This
'distinétion is recogmzed in Marme Smper in the followrng

anecdote from the Vietnam War . 114):

[Gunnery Sergeant Carios Hathcock. o gt
USMC] watched three srlhouette frgures s f '
o walkmg anng the dlkes that d1v1ded the rice . !
ol fields and’ lotus pqnds and as they emerged
., .into a streak of sunhght .+..heputh his ¢ eyeto.
.,_ﬂ't, s the M-49 spott.mg scope are Exammmg‘—,.‘ ,
‘them’ closely , he saws,that the men ..
carried hoes, not nfles They were farmers.

Poreay e e e e o Dl o

i -In the corner of his eye, Hathcoek caught
the student who 'took the first 'waich behind
the ‘sniper rifle 1", "‘tig‘ht’e’ning“his grip
around the small of the gun’s stock, prepar-

1,7y ¢ o Hathcock motioned for the other student
- to.take the sniper rifle. The first Marine
“would spend the remainder of the day with
‘his instructor, but once they retumed [to

. thelr headquarters] he \vould be gOne '

The anecdote contradrcts the prevrous Marzne Sniper quote;

the sniper in. questron (Gunnery Sergeant Carlos ‘Hathcock)
clearly understood the dlfference between attackmg a lawful
target, such as an enemy combatant and murdenng 2 noncom-
batant farmer. I-Iad the Manne student shot the farmer before
Gunnery Sergeant Hathcock couId mtervene, hrs act would
have been one. of murder in 'violation of artrcle 118, Uniform
Code of Mrﬁtary Justice, for which he could have been prose-
cuted. His illegal act would not have made the art of sniping
unlawful, however.
'8 Conclu.non A sniper is a lawful weapon system tSmper
use by the armed services of the United States is entirely
consistent w1th the law. of war oblrgatrons of the United
States. .- oo, oo

FOR THE JUDGE ADv,éiCA*i'é GENERAL:

#2027 ing to shoot one of the men. : Saying nothing,’ et Tt i ;V H:J\SSPARK?
. *‘Hathcock placed his Hand over therearoptrc[ ) Lapem fws1stant or
\in T of the rifle’s scope.< The [Marine] tumed ‘ AT T e D S w0 arMat' ters
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e Oﬁ'ice of the Staﬁr Judge Advocate, Fort Szll Oklahoma

3" ‘ - Introductron e
PESER 1 NS FER NS

Many legal aSsrstance attomeys (LAAs) find that helping a
soldier or a military dependent with a divorce sétilement is a
demandmg task. An LAA must undersiand the nuances of
‘domiestic relauons laws of many drfferent Junsdrctlons to
'serve the ‘mobile mrhtary ‘clientele properly ‘This’ artléle
eXamines developmg issues relating to the drvrsibihty qf
‘retired pay and thscusses ‘how’ ‘divorcé courts may treat the

Armed Forces new VOluntary separauon mcennve 1
e < S S T

ot . »‘,,.”‘v g

' " Recénit Property Settletent Issues ~*
v for Legal As‘sistance Attorneys |

I O
Gl D \»’

Background IR

i e

In commumty property states, income earned by either

llllllll

"spouse dunng a ‘marriage ‘Constitutes marital property from

which each party may claim an equal share:! “In 'moncorm-
munity property states, courts apply equitable « distribution
prmcrples when drvidmg property—that is, they attempt to
divide property faxrly éfter exammmg the equmes of each
case.2 Inan eqmtable drstnbutron Junsdrcuon mamage itself
creates no mterest f“ property .

‘_‘t"n e e

1S. Rep, No. 502 97th.Cong., Zd Sess 12 (1982) npnntad in’ 1982 u. S.C.Cf.A.N 1596. Anum, Cahforma, Idaho, Loumana Nevada, New Mexico, Ten:. snd

: Washington currently follow this doctring. See dd.[ - -+ (v gy

SN ST 5.
FLESGRGERer) SNREIRTRTIN Wl S

2/d. a2, 1982 U.S.C.C.A.N. at 1596-97.

S5 P TT R R EIN LR O (AR PR DERU P FRPITEN R A TS S TV VIS AR R0 S ¥

Taen UEARRICHE MU B E e g reany 1w
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Before 1981, state ¢ourts in both community’ property’ and
equitable distribution jurisdictions freely divided. military
retirement incomes as marital property in tivorce proceed-
ings.3 In 1981, however, the United States:Supreme Court
upset this approach to property distribution when it decided
McCarty v. McCarty.* Richard McCarty, a tetired /Army
colonel, appealed from a California court order awarding his
wife a half interest in his military retired pay.-.The Supreme
Court reversed the California decision; holding that federal
law preempted a state court from dividing-military. retired
pay.’ The Court concluded that federal law clearly identified
retired pay as a. personal entitlement of the: reuree to whrch
the retiree’s former spouse had no clarm. ) P

| )

The followmg year,i Congress enacted the Umformed Serv-
ices Former Spouses’ Protection-Act (USFSPA or Act).?. The
express purpose of the Act was to reverse McCart:y‘ by return-
ing the retired pay issue to the states.? :Significantly, the
USFSPA does pot endow the spouse ofa servtce member with
a right under federal law 1o claim a share of the service mem-
ber’s retired pay; however it does allow state courts to clrvrde

military retirement. mcomes accordtng to state laws 1°

Congress drafted the USFSPA to su-ike a balance between
the competing interests of retirees and their former spouses.
On the one hand, Congress recognized that.most retired
service members have served the United States for more than
twenty years and are. enmled o reap the beneﬁts of therr
labors. Moreover, reured pay is not a tme pensron because a
military retiree is subject to recall to active duty."’  Accard-

4453 U.S. 210 (1981),

lingly,’a military pension ‘may’ be categorized as reduced pay
ifor reduced services and should remain the property-of the
Iretiree -after the 'marriage is dissolved. ‘ Finally, the military
'services ‘use ‘retired pay as a personnel:management tool to
retain qualified'service members and to encourage older mem-
bers ta:step aside. | Representatives of the Armed Forces had
argued that, if servite members knew that their retirement

“benefits:could be divided, the services might not be able to

attract and retain .enough people to maintain-an effecuve
fighting force.!2 E v R R B

", On the other hand, Congress acknowledged the sacrifices
and contributions of mrlltary spouses. ‘The spouses of many
-service members _must abandon their own careers to0 follow the
iservice, members around the world. Only rarely can a military
spouse ensure. hls or her own reurement security by contribut-
ing. toward -a pension or, health system Congress say the
USFSPA as 2 way to compensate spouses for these sacrifices.!3

. The states implemented the USFSPA without incident. . No
srgmﬁcant issues arose ‘under the statute until 1989, ‘when the
Supreme. Court decrded Mansell v. Mansell 14 In that case, a
Calrfomra court dmded 2 former Air Force officer S gross
retIred pay pursuant to the parties”, separauon agreement. Major

'Mansell's reured pay included. Veterans Administration (V A)

drsabrhty pay To accept drsabxhty pay, Mansell had to waive
an eqmyalent amount of his reured pay. Nevertheless, because
VA paynients are nontaxable.15 this arrangement benefitted
MaJor Mansell by mcreasmg hrs monthly income.16 |

31d. at 2, 1982 US.C.C.A.N. at 1597. See generally TTAGSA Practice Note, State-by-State Analysis of the Divisibility of Military Retired Pay, ARMY Law., May

1992, at 37.

i R R LT IR R IR S R IR R P S B U LA S R A
Sld. . S DO e e it e e b e el :

61d, 2228, Noting that this ruling would disadvantage former spouses, the Court inviied Congress 1o remedy the problem. ‘Seé id at 235-36.
R oY : [ T YT T B R A L BT S L MR TN SRR IR BV g

7Pub. L. No. 97-252, tit. X, §§ 901-996, 96 Stat. 718, 730 (1982) (codified as amended at scattered sections of 10 US.C).

8. Rep. No. 502, supranote 1, a1 1, 1982 US.C.CAN st 1596, 7 0

9See 10 U.S.C. § 1408(c)(1) (1988) (“A court may treat disposable retired . . . pay . . .

[or her] spouse in accordance with the law of the jurisdiction of such court”).

R
[RELN

cither as property solely of the member or as property of the member and his

105, Rep. No. 502, supra note 1, at 4, 1982 US.C.C.A.N. at 1598. Conceivably, a court could award 2 service member's nonmilitary spouse all of the service
member’s military pension, even if the couple were married only one day. A court more often will divide military retired pay in accordance with a formula
reflecting the length of the marrisge and the military spouse's time in service. For a good discussion of formulas for dividing military retired pay, see LEGAL
ASSISTANGE BRANGH, ADMINISTRATIVE Law Division, THE JUDGE ADVOCATE GENERAL's ScHooL, U. S. Anmr IA 274 UNIPORMED Sakvrcns FORMER SPousus

PROTECTION AcT, app. D (Aug. 1991) [hereinafter JA 274]. i

11§¢e McCarty, 453 U.S. at 213; see also 10 U.S.C. § 688(a) (1988).

12§, Rep. No. 502, supra note 1, at 7-8, 1982 U.S.C.C.AN. at 1601-03.

13]d. at 6, 1982 U.S.C.C.A.N. at 1601.

14490 U.S. 581 (1989).

«15S¢¢ 38 USC §5301(&) (1988) “ CHA pateho @ '4 ‘1. PR l 3 i);?‘» terit “ ,"';'x,i'ar”:'i:‘ﬁf 5 "‘-’

15Man.rell 490 U. S at 585
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.. After Congress enacted the USFSPA, Major Mansell
Teturned to court to modify thedivarce decree.!” ;He asserted
‘that the order, granting his'ex-wifé a share of ‘his gross retired
pay should be amended ‘because the USESPA allows a state
-court to divide only: “disposable” retired pay.!® Mansellithen
‘pointed out 'that the USFSPA’s definition of “‘disposable
retired pay” does not include VA.disability payments.
Acoordmgly, he argued that he should receive a'greater
portion of his gross retired pay than the fifty percent ongmally
contemplated in the divorce decree.1?

. “The 'California Court of Appeals denied’ Ma_}or Mansell’s
'request “In' doing ‘so, itrelied on case law" holdmg that the
USFSPA had* preempted M cCarty completely and that a state
‘court was free to ‘treat ail of a former seérvice member's retired
pay as commumty property2° | After’the’ California Supreme
Court- summarrly denied his- pctmon for revrew, Mansell
successfully petitioned for certiorari}2t = /v - ‘ ~

x‘,ﬂ\,‘

Argumg before the Umted ‘States Supreme Court, Mrs.
‘Mansell assertéd that Congress énacted the USFSPA to
overrule McCarty and to enable a state court freely to divide a
former service ‘member’s gross retlred pay s She also
contended that the USFSPA is'a gamrshment statute that
‘permrts direct payments from federal reured pay.2? To bolster
‘this argument, Mrs. Mansell crted the’ 'USFSPA’ S, savrngs
clause, which states that the Act does’ not relteve a retired
service member from ltabrlrty for other. payments a court

might award to the service member’s spouse.2¢ In Mirs.

‘\l7ld_“‘ Tt e T e g e e Y e

1814, a1 586.

by

Mansell’s opipion. this clause showed that the Act does not

Jimit ia state ‘court’s; authority to divide retired pay, but only

the amount of retired pay that the court can transfer drrectly 1o

aretrreesformerspouse?-s Uher s o 00000
R SRS LYY SRR F SRS NS : Lot .

After exammmg ‘the. USFSPA's statutory language, a

,majonty of the: Court concluded that the Act:gives a state

court only limited authority to divide retired pay.2s ‘The
provisions 'of 10 U.S.C. §:1408(c)(1) permit a state court to
‘consider “drsposable retired pay”-as marital property. The Act
speciflcally defines “'disposable retired pay” as a former
'service member's total retired pay, minus certain deductions—
one of which is income received from the VA as disability
payments. Accordrngly. the Court observed that “state courts
have been granted the ‘authority to treat disposable retired pay
as’ commumty property. they: have ‘not been granted the
authority to'treat total ‘retired pay as ‘community property.”?
Although’ the' majority conceded that some portions of the
‘Act’s- legislative’ history supported Mrs. Mansell’s argument,
it decrded that these provisions were not sufﬁc:ently clear to
overcome the specific language ‘of the statute.2* The Court
concluded that the Mansell division was unproper because a
state court -may drvrde only nondrsabtltty mrlrtary retlred

i K . ; f

Justrce O Connor responded wtth a thoughtful drssent that
espoused Mrs “Mansell’s argument that Congress mtended the
'USFSPA to overrule McCarty completely ‘Tracing the Act’ s
leglslatlve hlstory, Justlce o Connor concluded that the

I

19For example, a court typically would split a former service member's gross retired pay of $2000 evenly, awarding each party $1000 before taxes. As interpreted
by Major Mansell, the USFSPA definition of “disposable retired pay" specifically would exclude amounts a retirec receives for VA disability payments, permitting
Mansell to deduct the VA payment from the gross amount before splitting the remainder. Accordingly, if Major Mansell were entitled to receive $400 a month in
VA payments, his disposable retired pay would be only $1600. . Consequently, his former spouse would receive only;$800 a month before taxes—an obvious
reduction in the sum originaily contemplated in the divorce setilement. Fora more complde explanation of this example. see TIAGSA Practice Note, McCarty and
Preemption Revived: Mansell v. Mansell, ARMY Law., Sept. 1989, a 30., ., e

FE NI A LTI R IVESS S : ;

Mansell v. Mansell, 5 Civ. No. F002872 (Jan. 30, 1987) (citing Casas v. Thompson, 720 P.2d 921, cert, denijed, 479 U. §.1012 (1986)). r:v'd and remanded, 490
U.S. 581 (1989).

2152e 487 U.S. 1217 (1988) (finding “probable basis for jurisdiction™. = .
BMansell, 490US. 81588, . . L kg
Blaases. A L : ‘ '
Lda 58996, see also 10U.SC. § LB@ Q088 T
2 Mansell, 490 U.S. at 590. R R e N R U I

26/d. at 589. ’ : U0t g AR TR T s T b L

27]d. gt 588-89. C At e B L A L
28]d. at 592. ORI R

29]d. at 583. Because of the procedural posture of this case, Major Manscll did not benefit from this decision. All subsequent cases were subject to this holding,

but Major Mansell remained bound by the terms of his decree. For an excellent discussion of this dilemma, see TJAGSA Practice Note. Mansell v. Mansell An
Epilogue, ARMY Law., Apr. 1990, at 74. ‘ ‘ .
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USFSPA "is pnmanly a remedtal statute creatmg a mechamsm :
whereby former spouses . . . may enlist the Federal Government
~ 1o assist them in obtaining some of their property entrtlements :
- upon divorce.”?® Accordingly, she found tltat the term

“disposable reured pay” limits only a state court’s ability to

ganushretiredpay—nottheoomt sauthonty todmdethatpay n

Justice O’ Connor explamed that Congress used the dlSpOS-
able definition only to give meaning to 38 U.S.C. § 3101(a),
which exempts disability pay from garnishment. She opined
that, “had Congress not excluded ‘amounts waived’ to receive
veterans’ disability benefits from the federal garmnishment

remedy ‘created by the [USFSPA,] it would have eviscerated.
the force of the anu-anachment provrsrons of § 3101(&) m2 o

Iustrce O'Connor then focused on Mrs. Mansell § 'savings

clause argument. She accepted the majority’s conclusion that
the savings clause merely clarifies that the federal direct

payments mechanism does not replace state court authorlty to

divide and gamish property through other mechanisms. She

asserted, however, that the majority opinion w0uld prevent
state courts from using these alternative mechamsms—an
approach that contrasted sharply with the express purpose of
the USFSPA’s savmgs clause.3®

In reality. the maJonty view comports w1th the USFSPA
Justice O’Connor’s dissent ignores the plain language of 10
U.S.C. § 1408(c), which allows a_ court to divide only
disposable retired pay. .Although a court may award a

retiree’s spouse up to 100% of a retiree’s disposable pay, only.

half of this pay is subject to direct payment. - The savings
clause only emphasizes that the retiree cannot avoid paying
the rest of the court’s award—it does not endow the court with
jurisdiction over nondisposable pay, such as VA benefits.
This reading is consistent with the purposes and language of
the USFSPA. The Act clearly attempts to balance the rights
of retirees against those of their former spouses. In reaching
her decision, Justice O’Connor actually ignored legislative
history which indicated that Congress rejected a bill that
would have given state courts jurisdiction over gross retired

pay. Clearly, when Congress enacted the USFSPA, it meant
exactly what it said—that a state court may divide all of a -

OMapsell, 490 U.S. at 597 (O"Connor, T, dissenting). "
31d. at 598.

2y,

3314, a1 601.

uSee 0USC.§ 148X 1988).

35See Mansell. 490 U.S. at 593 n.17.

retiree’s disposable retired bélY. but the retiree may claim the
balance of his or her gross retired pay, free from division.

Despite Justice 0 Connor’s dissent. the majonty view has\

_prevailed. Congress apparently has acquiesced in the Mansell

decision. . When federal leglslators amended the USFSPA in
1990,% they made no effort to redefine the definition of dis-
posable retired pay to offset Mansell The leglslattve history
of the 1990 amendments remarks. “Current. law provisions
that permit the deduction from _gross retired pay of amounts.
waived to receive veterans’ disabllity compensauon . and
other entitlement-based reductlons. [will] not be changed."”.
Presented with an 1deal opportunity to reject qu.rell Congress.
evrdem]y chose not to do s0. .

One of the more obvrous drawbacks of Mansell is that it
could increase the number of qivoree cases that must be resolved
through litigation. Although Mansell apparently would not
prevent a service member and his or her spouse from agreeing
to divide the service member's gross retired pay, the decision
leaves the service member| with little incentive to do so.
Knowmg that Mansell will prevent a divorce court from divid-
ing his or her, gross retired pay, a service member . probably
will refuse to settle in hopes of protecung any assets the court
cannot reach. ,

- A second drawback is that even an express, written agree-
ment between the parties will not guarantee that a court will
adopt a provision dividing the service member’s gross retired
pay. A court quite possibly could rule that Mansell uncondi-
tionally precludes the court from entering a judgment pur-
porting to divide any part of the service member's retired pay
in excess of his or her disposable retired pay.

After Mansell, state courts appear, powerless to divide non-

_ disposable retired pay. If this implication actually reflects the

" 'Court’s holding, how far does Mansell extend? Many
.. interesting issues:may arise from the Mansell decision. Legal
- assistance attomeys must be aware of Mansell’s implications
, -and must advise clients carefully of the potential pitfalls

surrounding dmsrons of ‘marital property.

365¢e generally National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 555, 104 Star. 1485, 1570(1990). * .0 0 o

37HR. Rep. No. 665, 101st Cong., 2d Sess. 279 (1990), reprinted in 1990 U.S.C.C.A.N. 3004, 3006. Instead of coontcrmanding Mansell, the smendments deslt
with tax withholdings, the retroactive effective date of the USFSPA, and the aggregate percentage of retired pay available to a retiree’s multiple former lpousu

See id. at 279-80, 1990 U.S.C.C.A.N. at 3005-05.
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Mansell deaft stnctly with the divisibility of VA 'bénefits.”

Nevertheless, it also may apply to a closely related disability
beneﬁt found i in chapter 61 of title 10, United’ States Code.3
A servrce member who is drsabled and ‘who accepts medical
retrrement befOre completmg twenty years 'in 'service can-
quahfy for benefits under this chapter » Like VA benefits,
benefits received under chapter 61 generally are not con-
sidéred to be “dlsposable retired pay” 'as that term 'is defined
in the USFSPA.40 ‘The Act,’ however does not treat chapter
61 beneﬁts exactly as it does VA benefits. A VA disability
benefit is ennrely immune to division as marital property. On’
the other hand, the “disposable rétired pay™ of a service mem-'
ber who accepts medical retirement under chapter 61 excludes
only that portion of the service member’s disability benefit
that was computed usmg the member's dtsabrhty ratmg a
This sum often will consutute a medtcal rettree 8 entire dlsa-
blhtybeneﬁt AECIE PR ‘ B

Chapter 61 benefits' dlffer from VA benefrts in another
respect. The VA disability pdy of'a longev1ty retiree—that is,
of a former service member 'who retired after 'at least twenty
years of military servrce—typrcally will represent only a small
portion of the retiree’s gross retired pay. “A medical retiree’s
chapter 61 benefits, however, generally will be his or her only
retirement income from the federal government. Obviously,
the former spouse of a médical retu'ee receiving: benefits under
chapter 61 will receive a much smallér share of the retirement
income than the former spouse ‘of a longevity iretiree who
receives VA drsabrhty benefits.' Under some circumstances,
the former spouse of a- medtcal rettree w1ll recelve 1o share at'
all.t S A

”See 10U, S C A 88 1201 1221 (West 1983 & Supp 1992)

’i

How will a court address chapter 61 drsabthty retirement
benefits? Although Mansell dealt ‘solely with'the dmsrbthty
of VA beneﬁts its language appears-broad enough to éncom-
pass srtuauons arising under chapter 61.° If Ménsell forbids a’
court’ from dtvrdmg any part of a former service member’s
retrrement income othet than his or her “disposable retired
pay,” any income @ medical retiree receives under chapter 61
that is calculated using his or her disability rating wrll be out
of reach of the reuree s former s'pouse B

) S et

Caie le Servrce Employment R

Another offshoot of Mansell is the scenario in whrch a
former soldier takes a civil service position after retiring from
the military. ' The Dual Compensation Act‘2 requires a retired -
officer who takes a civil service position to accept a reduction
in retired pay.#3, In pertinent.part, the USFSPA defines
disposable rettred pay as total retired pay, minus amounts
“deducted from the retired pay ; . . as a result of a waiver of
ret1red pay. requlred by law . . . to receive compensatton [for,
federal civil service] under Titte 5.4 Accordmgly. Mansell’
suggests that, by taking a cmt service job, a military retiree.
unwittingly or vindictively may convert his or her rettred pay
into an asset that hlS or her ex-spouse cannot c1a1m ‘

One court already has reached this conclusion.s 'In Moanr
v. Moon, the Missouri Court of Appeals held, with obvious
drstaste that it wa:dpowerless to divide the ‘portion of a mili-
tary retiree's retired pay that the retiree waived after taking
employment with ‘thé Federal Aviation Administration.% The
court acknowledged that this holding allowed the retiree
unilaterally to alter the terms of the final property division, but:
stressed that it could not evade the conclusxon that Mansell
dlctatedthtsresult.“ SN Sl ;

! s LN

39Jd § 120] (3). Th.ts arucle descnbcs only one stmphﬁed scenano jhe s!atnte fully descnbes quahﬁcauons t‘or chapter 61 bmeﬁts ‘

O pert.ment part 10US.C§ 1408(a)(4)(B) defines “drsposable retired pay as total monthly retired pay, minus kmounts th,nt ‘are deducted fmm l‘.he retired pay
as aresult of a wawer of retired pay reqmred by law.. ... :to receive compensation under .-, . Title 38."; - v IPHE I S B ‘ ‘

ap U S C. A § 1408(a)(4)(C) (West Supp 1992) Before Congress amended the USFSPA in 1986 the ‘entire dlsabﬂny payment was subtracted t'rom ‘the
calculation of “disposable retired pay.™ See 10 U.S.C. § 1408(a)(4) (1982), amended by Depn.rt.mmt of Defense Authorization ‘Act, 1987, Pub. L. No. 99-661, §
644(a)(1), 100 Stat. 3817, 3887 (1986). Now, the calculation is based upon the higher of two separate calculations. : For an excellent explanation of these.
calculations, see JA 274, supra note 10, app. C (explaining the calculation for a soldier who is medically retired at 16 years with a 30% drsablhty and a base active
duty salary of $2000).

Stated simply, the first calculation multiplies the number of years of service by 2.5 (16 x 2.5 = 40). The result, expressed as a percentage, is multiplied by the
monthly base pay. In this example, the calculation results in $800 per month (40% x 2000 = $800). The seéond calculation multiplies monthly base pay by the
percentage of disability (32000 x 30% = $600). The soldier receives the higher amount—in this case, $800. -

To determine “disposable retired pay,” one must subtract the amount that would have been used in the second disability calculation ($600) from the rct.lrcc vl total
disability pay ($800). In the example described above, only $200 actually would be considered “disposable retired pay.” "
42Pub. L. No. 88-448, 78 Stat. 484 (1964) (codified as amended at scattered sections of titles 2, 5, 13, 15, 20, 22, 33, 36, 38, 42, and 50 U.S.C.).

AT

43See 5 U.S.C. § 5532 (1988). Under the Dual Compensation Act, a retiree may receive full pay from his or her current civil service posmm but hls or her renred
pay must be reduced “to an annual rate equal to the first $2,000 of the retired or retainer pay plus one-half of the remainder, if any. P Seeid. ‘

445e¢ 10 U.S.C.A. § 1408(a)(4) (West Supp. 1992). Ny
45Moon v. Moon, 795 S.W.2d 511:(E.D. Mo. 1990). + 1470 Ful 7 t0 1 AR S L i IS R e
45]4. at 514,;
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47Id
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- Solutions ! R TR ot

+ -‘How ‘can the former spouse of a military retifee solve the

problems described above? An LAA should help the client 10

‘notify the divorce court of these problems. He or she also
:should look for alternatives to forestall the effects of this

situation and should be prepared to discuss these optxons with
the client. N S

-One option is for the court to insert a clause ‘in.the judg-
ment, allowing the court to reopen the case if the retiree attempts
to hide assets from his or her former spouse. . Although this
approach:could raise jurisdictional questions,.it should
discourage the retiree from attempting to ﬁ'ustrate the purpose
of the property division.43- - j

A second alternative is to award more property to the

-retiree’s former spouse to compensate for the retiree’s’expected
-reduction in retired pay. At least one jurisdiction has accepted
this offset.4? Courts ‘in other jurisdictions, however, have

refused to offset reduced retirement incomes, holding that the

‘federal preemption doctrine prevented them from doing so0.50-

The Supreme Court’s decision in Hisquierdo v. Hisquierdos!
suggests that the latter view is correct. In dividing the His-

-quierdos’ marital property, a California court awarded Mrs.

Hisquierdo an offset to compensate her for the loss of her
interest in her husband’s retirement benefits under the Rail-
road Retirement Act of 1974 (RRA).52 - The Court reversed

‘the award, stating that, because the RRA’s benefits were not

divisible, any offset would “upset the statutory balance and
impair [the husband’s]} economic security just as surely as
would a regular deduction from his benefit check.”s3 One
commentator later suggested that Hisquierdo prohibits an
unequal division of assets only if the divorce court orders the

48 A discussion of the jurisdictional issues would exceed the scope of this article.

49Rothwell v. Rothwell, 75 S.W.2d 888 (Tex. CL. App. 1989).

50Beuwley v. Bewley, 750 P-2d 596 (Idaho Ct. App, 1989); Jones v. Jones, 780 P.2d 581 (Haw. Ct. App. 1989).

51439 U.S. 572 (1979).
52S5¢e generally 45 U.S.C. §§ 231-231s (1988).

33 Hisquierdo, 439 U.S. at 588.

S4TTAGSA Practice Note, Mansell v. Mansell, ARMY LAW., Jan. 1990, at 44, 45.

55481 U.S. 619 (1987).
5614, at 634.
4,

3850 42 U.S.C. § 659 (1988).

division to circumvent federal limitations on dividing bene-
fits;?* Nevertheless, Hisquierdo and subséquent state court
decisions 1mply that scclung an offset may not be adv:sable
i ‘ 1 o

LA fmal option is to draft a clause awardmg lhe retiree’s
former spouse portions of retired pay as alimony or child sup-
port, rather than a property settlement. Mansell apparently
does not affect settlements for alimony .or child support.. The

"Supreme Court ruled in Rose v. Rose%S that a divorce court

imay consider VA benefits 'in determining family support
obligations.56. The Supremacy Clause does not preclude state
-action under these circumstances because disability. benefits
are intended not only for veterans, but also for their families.5?
Congress also has-expressed itself on this issue, enacting
legislation that authorizes state courts to garnish a retiree’s
VA benefits to enforce family support orders.58

Unfortunately, in some jurisdictions, state law does not
recognize retired pay to be anything other than a property
interest. Moreover, alimony or child 'support normally will.
terminate upon the occurrence of specific -events, such as the
supported spouse’s remarriage. or the emancipation of the

-supported child. - The practitioner must examine state law

.carefully to see if this provision would be realistic. -

Early Separatlon Incenhves

Do McCarty or Mansell affect service members who take
advantage of the early separation benefits generated by the

-1992 National Defense Authorization Act (NDAA)?59 Under
‘these incentives, & service member who elects to leave active
.duty may select a voluntary. separation incentive (VSI)}—that
“is, a series of annual payments based upon years of service—
or a lump-sum special separation benefit (SSB).50 Both incen-

39Nationat Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No. 102-190, §§ 661-664, 105 Star. 1290, 1394-99 (1991) (to be codified at 10

U.S.C. §§ 11742-1175).

6074,
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tives greatly exceed the benefit paid to a service member who
‘is separated involuntarily 8! 'Although neither VSI, nor SSB,
is.a formof retired pay, LAAs undoubtedly will have to
consider the application of the USFSPA to these benefits.
‘How :will ‘& court view-its ability to divide separation ‘incen-
-tives—and how mlght rt effect these dmsxons? ol ft
TR T B
i In McCarty, the Supreme Court essenually found that mxh-
tary retired pay is a personal entitlement of the military
iretiree.62 iAccordingly; it held that a state_court’s attempts to
«divide retired pay as community property conflicted with'the
intent of Congress that this benefit should remain personal to
‘the retiree.53 : Although McCarty dealt solely with retired pay,
one:could argue persuasively that a similar analysis should
apply to VSI and SSB. . Did Congress actually intend these
separation incentives to be personal entitlements? : Must a
state court conclude that they are separate properues?
To determme whether state property drvlsxon laws confhct
thh, congressional intent regarding the federal separation
‘scheme; the: obvious ‘starting point is the enabling legislation.
“The NDAA provides for a special separation benefits program.$
-It awards these benefits to service members without attempt-
ing to recognize the contributions of their spouses or families.
Moreover, the NDAA states expressly that VSI payments are
nontransferable.5 An LAA representing a service member
should argue that Congress intended these payments to remain
the personal entitlement of the service member and that
'McCarry prohnbrts a court from dmdmg these assets
b by
ot The attomey for the spouse should respond that the benefits
-are proper subjects for property division. :An:examination of
:the NDAA’s legislative history reveals that Congress enacted
the legislation ‘‘because of [its] -concern over the effect of
-strength reductions . . . on [service. members] and their
Samilies.”66 Moreover, Congress specifically provided that a

VSI annuitant’s family members may inherit his or her VSI
payments upon the death of the annuitant.8’ This provision
scontrasts sharply with provisions governing retired pay, which
‘invariably ceases upon the death of the retiree.. Accordingly,
rone logically ' may conclude that separation incentives are
more than the personal entitlements of service members and
that McCarty would not pre¢lude states courts from dmdmg
these benefits in divorce settlements. g o

- If MéCarty does not bar state courts from dividing the new
separatron incentives, how ‘are courts likely to view 'the divi-
sions? - To date, no-appellate court has'addressed this issue.
‘Nevertheless, several community. property $tates appear to
have developed ready frameworks for analyses. - For example,
California courts have examined the divisibilities of severance
pays in divorce settlements.®® In Kuzmiak v. Kuzmiak, the
husband was a twice-passed-over Air Force ¢aptain who had
-received a Jump sum of $30,000 in involuntary separation pay.
:Atissue was whether this payment was compensation for past
'services or present compensation for loss of earnings. If
characterized as compensation for past services, the payment
would be community property. ‘If characterized as present
compensation for loss of future eammgs. the payment would
beseparateproperty”. o Lt

¢ cito La RV oot o

To answer thxs quesuon. the court exammed the congres
sxonal intent ‘behind the separation statute: | It concluded that
the ‘statute serves two purposes.’: ‘First, it helps a service
‘member :financially during his or her transition.to private
.employment. - Second, ‘it .compensates the individual for loss
iof future earnings. ‘Accordingly, the court held that the
severance .pay was ithe separate property of the husband.!!
.The court, however, also noted that, because the husband had
ireenlisted after his separation as an officer, he soon would be
entitled to receive retired pay at his enlisted rank, ,The separa-
tion statute required the federal government to recoup the

Sl e S

61See id. Involuntary separation pay is limited to $30,000, see 10 U.S.C. § 1174(d) (1988), but S5B could go as high as $121,150 fora msjor with eighteen years®

service, see U.S.C.A. § 1174a (b)(2) (West Supp. 1992). The latter calculation is based on the followmg formula: (15% of final base pay) % (12) x (number of years
of service). A former service member’s VSI payments are calculn!ed as follows: (2.5% of final monthly base pay) x (12) x (number of years of service). See id. §
1175(e)(1). The annual payment “will be made for a period equal to the number of years that is equal to twice the number of years of service of the member.” 7d.

62See McCarty v. McCarty, 453 U S. 210, 228 (1981).

631d. a1 227.

64 See generally Pub. L. No. 102-190, §§ 661-664, 105 Stat. at 1394-99 (1991).
6510 U.S.C.A. § 1175(f) (West Supp. 1992). But see id. (providing that a former service member's VSI paymenits may be inherited). -

66H.R. Rep, No. 311, 102d Cong., Lst Sess. 556 (1991), reprinted in 1991 U.S.C.C.AN. 1042, 1112 (emphasis added).

RN
Wl

§7See 10 U.S.C.A. § 1175(F) (West Supp. 1992). No similar provisions exist for SSB payments. S

68 Kuzmiak v. Kuzmisk, 176 Cal. App. 3d 1152 (Cr. App. 1986), cert. denied, 479 U.S. 885 (1986). B

6914 at 1158,
R RS I A
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$30,000 Kuzmiak received as severance pay from ‘any retire-
ment benefits he eventually might receive. Consequently, the
court ruled that Mrs. Kuzmiak retained an interest in her ex-
husband’s nonmatured longevity pension. It stated, “If a
member reenlists after involuntary discharge and subsequently
receives a longevity pension . . . the purposes of the separation
pay have not been fulfilled . ... . [Under these circumstances,)
no reason for finding separatlon pay to be the member's separatc
property [exrsts] Iz

How wrll commumty propcrty states approach division of :
the new separation’ incentives? The intent-underlying the '
voluntary separation incentives seems similar to those under-:

lying involuntary separation benefits—they ease a service

member’s transition into civilian life and compensate him or:
her for the loss of future earnings. Moreover, Congress hoped'

the incentives would provide service members with “fair[er]
choice[s]” than facing involuntary separations.” Accord-
ingly, VSI and SSB have all the earmarks of compensation for
loss of future earnings. Under Kuzmiak, they could be con-
sidered separate property. An LAA, however, should advise a
client seeking VSI or SSB that, if the client qualifies for
retired pay after obtaining the incentive, the federal govern-
ment may recoup the incentive and a community property
state might consider part of the retired pay to be community

property.’ This warning may deter many soldiers from con-""

tinuing their military careers in the Reserves.

Kuzmiak dealt with a lump-sum payment like SSB. How
would the courts treat VSI annuities? Because the duration
and the amounts of a service member’s annual VSI payments
derive from the annuitant’s years of service,” VSI resembles

a retirement package. Nevertheless, a court should find VSIto -

be a present compensation for the loss of future earnings—an

approach similar to that adopted by the California Court of'

Appeals in In re DeShurley.’s In DeShurley, the husband was

entitled to receive a number of severance payments over severalp ’

"2d. a1 1159, , e
73HR.Rep. No. 311, supra note 66, at 556, 1991 U.S.C.C.A.N. at 1112,
" Sze supra 1ext acwmpanymg note 72. o 3
755ee 10US.CA. § ll75(e)(1) (West Supp 1992); ¢f. supra notc 6.

76207 Cal. App 3d 992 (CL App 1989)
771d. a1 996,

814 21994,

797d, a1 996. o
SOHR. Rep. No. 311, supra note 66, at 556, 1991 USCCAN.at 1112~
81 See supra text accompanying note 2.

82528 So. 2d 550 (Fla. Ct. App. 1988).

83/d.

years. 'The court looked at the nature of the payments, rather
than the length of time over: which they would be paid.
Finding that the payments actually were intended to compen-i’
sate the husband for a'loss of future earnings, the court ruled
that these paymems were thc husband’s separate property 7.

Kuzmzak also dealt wrth the d1v1s1on of mvoluntary
separation pay.: What effect’will the voluntary natures of ' the
VSI and SSB elections have on divisions of community .
property? In DeShurley, the husband willingly chose to
accept severance pay, rather than returning to his job and fac-
ing a possible fater termination.” The court focused upon the:
absolute nature of ‘the husband’s right to receive severance
pay.- Tt found that, when an individual has'taken a voluntary
pay opti'on only because the alternative prospects may have
includéd a forced loss of: work the severance was not tru]y
voluntary.? ‘

Like the separation pay option in DeShurley, VSI and SSB
are not truly voluntary. Congress noted that the payments
would give a “fair choice to personnel who would otherwise
have no option but to face selection for involuntary separa-
tion, and to risk being separated at a point not of their own
choosing.”8? Accordingly, under DeShurley, a divorce court
should not charactenze VSI or SSB payments as commumty

property.

Would the result differ in an equitable distribution state? In

~ those states, a court will examine the equities of the case to

determine whether an asset should be considered marital
property and—if so—who should receive it.2! ‘Some courts
already consider severance pay to be a marital asset. In Brotman
v. Brotman 52'the Florida Court of Appeals noted that the

principle of equitable distribution contemplates a fair division

of the assets that both parties acquired during their marriage.$3

_Accordingly, the court held that the severance pay that one
: spouse obtains during the marriage should be considered in
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the property division.# Similarly, in Dauner y. Dauner,® the -
Kansas Court of Appeals held that a trial judge did not-abuse |
his-discretion when heinclulled:severance pay. in- his calcu-:
lations 'of a parent’s.child suppott ebligation.?é ‘These cases
suggest that.attorney advocacy: typically. will be the critical ;
factor in a judge’s decision on whether to divide VSI or SSB.
If an: attorney argues convincingly that a separation:incentive
must'be divided to:effect an equitable distribution, the: oourt
may be wxllmg to include the incentive as a mantal asscn
i U Lipe Hfh itk lJ‘«\ skl RN Y i
What is the bonom line for military pracutloners? An LAA
first must determine what the client; wants from the property ;
settlement. ‘Can the parties agree 1o divide VSI or;8SB ;pay-
ments, or do they: want.to fight over these assets? ;; The LAA
also must determine the law of the jurisdiction on this issue.:
In:doing so, he:or she should analogize (VSI-and 8§SB pay-
ments to severance pay. Finally, the LAA shouldadvise the -

TR A v G e

I VAT A RN R R A HE T

client of the possible treatments of retired pay in community
property states-and of .the risk that -could. arise if the soldier
retires. ;Considering the. substantial sums mvolved in VSIand
SSB payments t.hese ,lssues almostcertamly willarise. ;- ...

~Comelusion < e
: SR L R R b AR .
Legal assxstance Mmeys must be sensmve to: the nuances~
of divorce settlements. The approaches suggested in this
article reflect the decisions of courts in several states and may
prevail as arguments in state divorce actions. . At present,
howeyer, resolutions of these issues tumn largely.on advocacy.
An LAA should advise clients of the possibilities and, should
await a rwponse from the courts and Congress regardmg the
USFSPA T B S T T NP LR ET S AR
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Captazn Davtd Ww. LaCro;x, USAR s g

Solld Waste Collectlon and ReinoVal:"\'v-f,‘{ o | "
l o ; AMessy Sltuatmn R Sy ity e

207th JAGSO, Washington, D.C.

Introduction

Assume that you are a2 judge advocate assigned to Fort
Arid—an Army installation with a military population of
10,000, situated entirely within the corporate limits of
Sunspot, California. Despite its urban location, Fort Arid is a
closed installation. It is surrounded by a high security fence,
and guards at the gates restrict access to the post. The fort has
a hospital, elementary and secondary schools, and its own
police and fire departments. It receives no municipal services
from Sunspot.

The current service contract for the collection and disposal
of solid waste at Fort Arid will expire on 30 September 1993.
The contracting officer recently issued an unrestricted invi-

1Pub. L. No. 94-580, 90 Stat. 2795 (1976) (codified as amended at 42 U.S.C. §§ 6901-6992k (1988)). PRt e

tation for bids for a replacement contract. One day before the
date set for receipt of bids, Ed’s A-1 Trash Company (A-1)
files a'protest with the General Accounting Office (GAO).: In
this protest, it reveals that the Sunspot City Council, acting in
accordance with Sunspot City Ordinance (SCO) 1.007,
granted A-1 an exclusive mumclpal franchise for the collec-
tion and dxsposal of solid waste within Sunspol ) corporatc
limits. This ordinance, enacted pursuant to California’s solid
waste management plan, prohibits occupants of the city from
hiring any business other than the city’s exclusive franchisee
tb collect and dispose of solid waste. A-1 maintains that this -
ordinance compels Fort Arid to use A-1’s services. To sup-
port this assertion, it cites the Resources Conservation and
Recovery Ac; (RCRA or Act). placmg parueular emphasxs on
RCRA 'section 6001.2 "

2[4, tit. 10, § 6001, 90 Stat. at 2821 (codified as amended at 42 U.S.C. § 6961 (1988)).
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=:The next day, the contracting officer. receives and:apens
four bids. - Maul-N-Haul, the incumbent contractor, is the low
bidder, having bid $200,000 for the base period and $400,000

for two successive option years ‘A-11s the high bidder, ‘It bid’

$550,000 for the base period ‘and $1.1 million for the option
years. A-1 derived these bids from i rates fixed by the Sunspot
City Council. A-1’s franchise agrecment expressly requu'es it
to charge these rates to allits customers =

)

The contracnng ofﬁcer comes to your ofﬁce and aslcs youf
for advice. He wants to award the contract to the mcumbent

contractor. Maul-N-Haul not only is thé low bldder. but. also
has provided Fort And w1th excellent servrce over the past

three years. The installation. never has dealt wrth A«l and;

never has pmd such hlgh rates for waste removal
|

Al

The fact pattem descnbed above is ﬁcunous Nevertheless.‘

it is ot atypical of the dllemmas that confront contracting
officers who procure waste collection and disposal services
for military installations. This article examines those

dilemmas. It also discusses the interplay between the RCRA.

and various federal procurement statutes, regulauons and
policies; reviews the legislative history of the RCRA; and
describes opinions in which ‘the'GAO and the federal courts
have addressed RCRA 1ssues f’ e

PR

B 42“U."s.c‘.‘§"69'61“ o

The RCRA requlres the Umted States o help state and local
govemments and interstate agencres to develop compre-
hensive solid waste management plans.3. These plans should
improve methods of collecting, separating, and recovering
solid waste and should ensure the safe disposal of nonrecover-

able residues.# The Act also directs federal activities to.coop--.- - :

erate with state and regional waste management plans. The
“federal facilities” section of the RCRA—codified at 42
U.S.C. § 6961—declares,

Each department, agency, and instrumen-
tality of the executive, legislative, and
judicial branches of the Federal Government

. engaged in any activity resulting, or

342 US.C. § 6902(1) (1988).
4See id.

51d. § 6961.

664 Comp. Gen. 813 (1985).

7See id.

..« which may result, in the disposal or man- .
- agement of solid or hazardous waste shall - |
be subject to, and [shall] comply with, all .
Federal, State, interstate, and local require-
ments; both substantive and ‘procedural,
i respecting control and abatement of solid
< “waste'. . . in the same manner, and to the i
' same extent. as any person is subject to such . -
o0t requirements, lincluding the! payment of
e freasonable servlce charges5 o ,

The GAO and the *fedetal courts have struggled to’
detérmine whether an ordinanée requiring residents to use an
exclusive franchisee for solid ‘waste collection and disposal is
a “lodal requirement . . . Tespecting control and abatement of
solid waste.” They have adopted sharply differing views on
this issue.

T S
ST e

SHRR U S CUI B
ThE

CaseHxstory i

The GAO first addressed this quesuon in Manterey Cn‘y
stpo.s'al Service, Inc.6 Monterey City stposal Seryice
(MCDS) held an’ exclusxve franchrse for the collection and
disposal of solid waste in Monterey, Cahfomxa It protested
the federal government’s issuance of competmve solicitations
for waste collection services at the Naval Postgraduate
School, the Presidio of Monterey, and Fort Ord.7 It also filed
suit in the United States Dlstnct Court for the Northern
sttnct of Callfomxa,ﬁ which eventually issued a preliminary
injunction forbxddmg the Army and the Navy, from awarding
the contracts and askmg the GAO to render an expedited
decision.?

The GAO ruled that the. Army and Navy had to use the
services of the exclusive franchisee.® Examining the legisla-
tive history of section 6961, it concluded that Congress
enacted that provision to compel federal agencies to “comply
not only with federal controls on the disposal of waste, but
also with state and local controls as if they were private
citizens.”!l The GAO rejected the Government’s argument
that federal law required it to obtain waste disposal services

competitively. Instead, it found that section 6961 expressly

8Parola v. Weinberger, No. C-85-20303WAI (N.D. Cal. Sept. 12, 1986), aff d, 848 F.2d 956 (9th Cir. 1988).

9]d. slip op. a1 4.
10Monterey City Disposal Serv., Inc., 64 Comp. Gen. at 813.

1174, at 813-14.
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requires a federal agency to acquire these services from an
exclusive franchisee if a local: govemment has 1mposed this

LN

requ1rement.12 e R0

Deferring to thxs oplmon the dxstnct court granted MCDS s
motion for. summary judgment and enjoined the federal
government from -awarding garbage collection-contracts for
the installations at Monterey to-anyone other than MCDS. 13
Refusing to rule that the RCRA requires. federal agencies to
comply only with local waste disposal requirements, the court
expressly rejected the Government’s claim that federal agencies
may contract for waste collection with any business that com-
plies with local waste disposal-requirements.!4 . The Govs
ernment appealed this decision to the United States Court of
Appeals for the Ninth Circuit.15 The Ninth Cu'cmt 's decision
is discussed later in this article.!6 . . e

The GAO next dealt with this issue in Solano Garbage
Co.!7 The Solano Garbage Company (Solano) was the exclu-
sive waste control franchisee for Fairfield, California. It
protested the Air Force's competmve solicitation for refuse
collection and disposal services at Travis Air Force Base
(Travns) 18 an installation located entirely w1thm Falrfleld’

clty 11m1ts The Air Force responded that, as a major federal'
facﬂrty. Travis should be treated as 2 separately mcorporated,

municipality. Accordingly, it argued that Travis did not have
to use the city’s exclusive franchisee for refuse collectxon L

" To support its posmon the Air Force pomted ) 40 CFR. §

25533, a provision of the Environmental Protection Agency‘
(EPA) solid waste management gu1de11nes2° These gulde-;

lines,2! issued under the EPA’s general rule-making authority,2
provide criteria for identifying areas that share common ‘solid

12/d. at 815, The GAO also eoncluded that 10US.C. § 2304(c)(5) authonzed this action. See ad

’3Farola. No c 85 2.0303WAI, lhpop at 10 '
u[d ;hpopnt‘yg B L H S RS ST U SRR O AT N

l5Parola v. Wemberger. 848 F 2d 956 (9th Cu' 1988)

16800 mfra notes 37 38 and accompanymg tcxt ‘

166 Comp. Gen 2T (IS8T). L one

184,

1974, at 240.

20/d. a1 241,

2140 CFR. pt. 255 (1991).

2242 U.S.C. § 6912(a)(1) (1988).
B40C.FR. § 255.1 (1991).

%/d. { SR D P N

25See id. § 255.33.
2Solano Garbage Co., 66 Comp. Gen. at 241,

774,

waste rhanagement problems and for organizing them into

“appropridte 1mits for planning regional solid waste manage-:
ment services.”?3  The guidelines also comprise the EPA’s
procedures for assigning to specific. governmental agencies
the: responsibilities:for, developing and 1mplementmg solid
waste management plans.2¢ , . | b :

“ The EPA promulgated sectlon 255 33 inder the authonty of
42 US.C. § 6961. Section 255.33 declares, “Mijor Federal
facilities and Native American Reservations should be treated
for the purpose of these gmdehnes as though they are incor-
porated munlcxpahues, and the facility director or administrator
should be considered the same as &' locally elected official. ">
The' A1r Force ‘contended ‘that Travxs was ‘2 “major federal’
facility”—the legal équivalent of an incorporated ‘munici-'
pality. Noting that California’s solid waste management plan
delegates the responsibility for refuse collection to local
govemnments, the Air Force argued that the GAO should allow
Travis to arrange for its‘'own refuse collection.2é The GAO
agreed. Although it acknowledged that 42 U.S.C. § 6961
directs federal agencies to comply with'local waste’ control
and abatement requlrements the GAO observed S

: ;[To] mterpret thls requlrement as a mandate o b
that any federal facility located thhm Lhe: / s

city limits of a municipality. [must] use that = .

municipality’s exclusive franchisee for -

- refuse collection services [is unreasonable].
Rather, when by virtue of its size and func-
tion a facility actually is a separate military
community, as Travis is in this case, . . . it
should be regarded asa separate mumcnpahty ‘

" that is entitled t6 contract for its own refuse” .
i ‘collectton services.Z? - - o
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The GAO ruled that 40 C.FR. § 255.33 clearly evinced the
EPA’s intent to treat major federal facilities as though they
were incorporated municipalities.2® The GAO then distin-
‘guished Solano'Garbage Co. from Monterey City Disposal
Service, Inc., finding that the facilities- in ‘the- latter case
“clearly [were] not major fedcral fac:htxes "29 =

Several Umted States dxslnct courts in Cahfomm subse—
quently adopted the *major federal facility” exception to section
6961. In Waste Management of North America, Inc. v.
Weinberger,3° the plaintiff sued to prevent the continued
performance of a competitively awarded contract for refuse
collection and disposal services at the Marine Corps Air
Station at El Toro, California.3! The court granted summary
judgment for the Government after finding that the air station
‘was a-major federal facility under 40 C.F.R. § 255.33 and
concluding that the station should be treated as an incor-
porated municipality under state and local environmental
laws.32 In Carmel Marina Corp. v. Carlucci,?? the exclusive
franchisee for solid waste disposal and hauling in the cities of
Marina and ‘Seaside, California, sued to compel the Army {o
use its services at Fort Ord.3* In granting the Government's
motion for summary judgment, the court specifically adopted
the rationale the GAO expressed in Solano Garbage Co.
Finding that Fort Ord is a major federal facility, the court
concluded that the RCRA did not require the msta]lauon to
“hire the exclusxve franchlsee -

As mentioned above, the Government appealed from
Parola v. Weinberger,% in which the United States District
Court for the Northern District of California granted summary
judgment for Monterey City stposal Sérvice.' *The Ninth
Circuit affirmed the lower court's décision.3” The court ruled
that the RCRA's legislative history clearly shows that “local

zfld. a1 242.

i

Bid,

regulations requiring the use of .an exclusive franchise are
‘requirements” if these regulations are part of the state waste
management plan,”8; The court declined to consider whether

the EPA. guidelines exempt major federal facnhues fromthe

requirements of the RCRA.

The Ninth Circuit’s decision in Parola did not discourage

‘the GAO from applymg the major federal facility exemption

in waste dxsposal ¢ases. In Oakland Scavenger Co.,% an
excluswe franchisee’ protcsted the Coast Guard’s issuance of a
compeuuve solicitation for refuse collection and dxsﬁ)osal
semccs 40 Thc GAO rcsponded :

; ['I']he agency s sohcnlauon of competltwe'
* . bids in violation of the local . . . franchise
<. agreement is proper!; ., if [the] Coast Guard
.+ [installation]} qualifies as:a “major federal
-+ facility” uhder EPA-guidelines, since it
~would then be treated as though it were a
separate- municipality entitled to contract for
its own refuse collection services.4!

Explammg us rehancc on thxs reasomng. the GAO added

L TP

o [Although] 42 U S.C. § 6961 requires . :
" federal agencies [to] comply with local .
o requu'ements respecting the control and
"'abatement of solid- waste, we think it is
" *“unreasonablé to intérpret this requirement as
‘a mandate [compelling] any fedéral facility -
- located ‘within" the city: limits of a =~
. "'municipality [to] use that municipality's
“exclusive franchisee for refuse collection.
services.42

30No. CV-87-4329-DT (C.D. Cal. Sept. 28, 1987), aff'd on other grounds, 862 F.2d 1393 (9th Cir. 1988).

3114, slip op. at 1.
324, slip op. at 4.
33No. C-87-20789-WAI (N.D. Cal. Apr. 20, 1988).
M1d. slip op. at 1.

35/d. slipop. at 2., L : TR O s R LT

P

36Parola v. Weinberger, No. C-85-20303WAI (N.D. Cal. Sep. 12, 1986), aff'd, 848 F.2d 956 (%th Cir. 1988).

37See Parola v. Weinberger, 848 F2d 956 (5th Cir. 1988).

38]d. at 962. Remarking that “42 U.S.C. § 6943(a) requires state plans to ‘provide for
environmentally sound” manner,” the court stated that the “Monterey [o]rdinance . .

plan.” See id.
39B-236685, 19 Dec. 1989, 89-2 CPD 1 565.
o,

“ld.

42/d. (emphasis added).

. . . any combination of practices’ to dispose of solid wastc in

- fits within the statutory framework [of] California’s salid waste management

i
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Uliimately, the GAO sustained the protest, but only bécause it
found that-the’ Coast Guard:installation was mot a:major
‘federal facility#? It 'subsequently applied this logic in several
othér cases involving the federal: government s alleged
violations of section 6961.44 SRR IR

The courts next exammed IhlS 1ssue in Solano Garbage Co.
y Cheney 45 As described above Solano.'the holder of the
fexclusrve franchlse for, garbage collection services in "Fair-
eﬁeld Cahforma sought to enjoin the. Arr Force from awardmg
a waste collection contract to another contractor 46 . The
United States District Court for the Eastern District of Cali-
fornia denied Solano’s motion for a preliminary injunction. It
found that 40 C.F.R, § 255.33 "represented an appropriate
exerciseiby {the] EPA of its statutory mandate to promulgate
guidelines” and that those .guidelines were:part of the Cali-
fornia state plan47. Apparently concluding that the only
unresolved issu¢ was whether Travis actually ‘was a “major
federal facility,” the court i'eferred thxs quesuon to a federal
magistrate. T T c

The magistrate filéd his proposed findings and recommen-
dations on 31 July 1991.. He found, jnfer alia, that the EPA

- Administrator - lackcd authorlty 10 promulgate regulations
exempting a federal agency from mumclpal regulatxons to
which it was. subject under the RCRA 4 . The dlSlI‘lCl. court
adopted these ﬁndmgs in full. It granted Solano s mot10n for
summary- ;judgment, declared the original sohcrtatxon illegal,
permanently enjoined performance under the contract the Air
Force had awarded pursuant to -that solicitation, and perma-
nently enjoined the federal government from awarding future

4d.

garbage collection contracts for Travis to anyone other than
Fa1rﬁe1d’s exclusrve franchrsee 49. - . ‘

The court acknowlcdged that 1ts rulmg conﬂxcted w1th two
unpubhshed district court declsrons 50 It noted however that
the magisterial findings upon which it relied embodied cogent
analyses of the RCRA’s statutory construction and legislative
history that neither unpublished opinion contained.5!- The

court also remarked that the unpublished decisions predated

the Ninth Circuit’s decision in Parola, in “which [that.court]
established the ground rules for analyzmg an exclusxve fran-
chise case under [the] RCRA »32° ) P -

i . iy T
The Solano Garbage Co. dectsron does not appear 1o have
affected. the GAO. In Concord Dtsposal, Inc.’3 the GAO

‘denied a protest in which an exclusive franchisee contested
‘the Navy's competitive solicitation for waste collection
'services at-a naval weapons station in Concord, California.
'Observing that the weapons station “operates essentiaily as a
separate self-controlled military installation,” the: GAO ruled

that the station was a major federal facility and, therefore, was

“exempt from Concord's exclusive franchise requirement.54-

IR

Supremacy !C(iince;rns‘ ‘

The Armed Services Procurement _Kct55 declares that the
Department of Defense (DOD) should acquire *“property and

Lservices ... in the most Umely. economic, and efficient

manner’ possxble 56 . In our hypotheucal sltuauon acquiring
services from A-l clearly is not economlcal Under what
authorlty does Sunspot presume to. dictate the manner in
which the Army conducts a federal procurement?

44Sce, e.g., Bay View Refuse Serv., B-241579.2, 16 Apr. 1991, 91-1 CPD § 377; Oakland Scavenger Co., B241577, B-241584, 13 Feb. 1991, 91-1 CPD1I 166
Waste Management of N. Am., Inc., B-241067, 18 Jan. 1991, 911 CPD § 59. See generally infra notes 53-54 and accompanying text.

45779 F. Supp. 477 (E.D. Cal 1991).
46]4.

47/d. at 480.

48/d. at 481.

49]d. a1 483.

covg Tp e

50See Carmel Marina Corp. v, Carlucci, No. C-87-20789-WAI (N.D. Cal. Apr. 20, 1988); Waste Management of N. Am., Inc. v. Weinberger, No' CV:-87:4329-DT

(C.D. Cal. Sept. 28, 1987), aff d on other grounds, 862 F.2d 1393 (Sth Cir. 1988).
HENE IR SR P R P R

S1Solano Garbage Co., TT9 F. Supp. at 481.

52 [d
I

538-246441 B-24644l 2 Iuly 15 1992 1992 WL 174424,

M

3/d. at *3. The GAO rejected the rationale adopted in Solano Garbage Co., citing Carme! Marina Corp. v. Carlucci and Waste Maragement of North America,
Inc. v. Weinberger as persuasive contrary authority. See id. (citing Carmel Marina Corp. v. Carlucci, No. C-87-20789-WAT (N.D. Cal. Apr. 20, 1938), Waste
Management of N. Am., Inc. v. Weinberger, No. CV-87-4329-DT (C.D. Cal. Sept. 28, 1987), aff d on other grounds, 862 F.2d 1393 (Sth Cir. 1988)).

35Pub. L. No. 80-413, 62 Stat. 21 (1948) (codified as amended at 10 U.S.C. §§ 2301-2330 (1988)).

5610 U.S.C. § 2301 (1988).
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" ‘The Supremacy Clause of the United States Constitution
provides that the laws of the United States are the “supreme law
of the land.”s? - Accordingly, when a state law conflicts with a
federal statute, the staté law must give way.s® - Moreover, no
state may regulate a federal agency unless Congress expressly
subjects lhat agency td state or local regulatron 5

The RCRA pldinly requires federal agencies to comply with
local procedural and substantive requirements govemning the
abatement and control of solid waste. The Act’s legislative
history strongly suggests that the RCRA’s drafters speclﬁcally
intended to clanfy that point. ‘

The Housef0 and Senates! reports on the RCRA comment
on the widespread controversy over the scope of a federal
facility's responsibility to comply with state environmental
laws. In particilar, the reports discuss the Supreme Court’s
interpretation of section 118 of the Clean Air Act Amend-
ments of 197062 in Hancock v. Train%3 and section 313 of the

'Water Pollution' Control Act Amendments of 197264 in Envi-

ronmental Protection Agency v. California.65 The statutes at
issue provide that federal facilities must comply with state air
and water pollution management requirements to the same
extent as nonfederal facilities. The Court, however, empha-
sized in each case that federal facilities must comply only with
substantive state requirements, not procedural requirements 66

Initially, the House and the Senate took different approaches
to resolvrng thrs controversy. Drafters of House Bill 14 496

5701.S. CONST. art. VL § 2.

8 Umted Slales v. Georgia Pub. Serv. Comm™n, 371 U S. 285, 293 (1963).

feared that permitting the states to regulate solid waste
disposal on federal installations would lead to the creation of
fifty state plans and fifty independent enforcement agencies.®?
Preferring to create a uniform standard for federal facilities,
the drafters proposed to allow the federal government to retain
complete sovereign immunity over activities on its installa-
tions.68 - Accordingly, section 601(a) of House Bill 14,496
provided, “[Tlhe Administrator [must] promulgate regulations
(that] shall apply to any property, facility, or activity of the
United States in liew of such property, facility, or activity
being subject to state or local law re]anng to the management
of discarded materrals "es

The Senate drafters adopted a completely different plan. In
their view, “solid waste is a problem best dealt with by states
and local governments.””® Accordingly, they proposed to
subject federal facilities to state and local regulation.’! The
report on Senate Bill 2150 remarked that, if enacted, the bill
would require “[a)ll federal agencies . . . to comply with State
and local controls on solid waste . . . dlsposal as if they were a
private citizen [sic]. This includes compliance with all sub-
stantive and procedural requirements . . . "2

Secking to-avoid the need for a conference, the House
amended House Bill 14,496.  Discussing these amendments,
Representative Joc Skubitz stated that “we have adopted some
provisions contained:in the Senate bill which were not
included in the House measure . . .. [Flederal facilities will

59 Hancock v. Tram 426 U S. 167,179 (1976), Mayo v. United Smes, 319 US. 41, 447 (1943). Thc fnndammul mponancc of lhe prmclplcs shielding federal

activities from local regulation dictates that “an authorization of state regulation [may] be found only .y tothe exient that ,

. ‘specific congressional action’

makes this authorization ‘clear and unambiguous.’” Hancock, 426 U.S. at 179. At least one court has applied this’ pnncxple to the attempts of a' mumcrpal
govemnment to regulate federal activities. See Parola v. Weinberger, 848 F.2d 956, 960 (9th Cir. 1988).

S9H.R. Rep. No. 1491, 94th Cong., 2d Sess. 45 (1976), reprinted in 1976 U.S.C.C.A.N. 6238, 6283,

61S. REp. No. 988, 94th Cong., 2d Sess. 24 (1976).
8242 US.C. § 7418 (1988).

61426 U.S. 167 (1976).

€33 U.S.C. § 1323 (1988).

65426 U.S. 200 (1976).

86 See Hancock, 426 U.S. at 198-99; Environmental Protection Agency v. Califomia, 426 U.S. at 228; see also HR. Rep. No. 1491, supra rrete 60, at 45, 1976

U.S.C.C.AN. at 6283-84; S. Rep. No. 988, supra note 61, at 23-24.

§7See HR. Rep. No. 1491, supra note 60, at 47-51, 1976 U.S.C.C.A.N. at 6285-89.

68 See id.

S9H.R. 14,496, 94th Cong., 2d Sess. (1976) (emphasis added).
70122 Cong. REC. 21,403 (1976).

7 See S. 2150, 94th Cong., 2d Sess. § 233 (1976).

725, Rep. No. 988, supra note 61, at 24 (emphasis added).
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be subject to State:law and regulation.”?? ‘Noting that the
House had adopted this important amendment,‘thc Senate then
passed Senate Bil1215074 &

i

In enactmg the RCRA Congress undoubtedly mtended to
eschew any distinction between :substantive and procedural
state waste control:standards.. The Act.requires federal
facilities to comply with:all “[s]¢ate . . . and local requirements
. .. respecting control and abatement of solid waste.”  Accord-
ingly, if Sunspot’s exclusive franchise ordinance is such a
requirement, Fort  Arid must comply with the ordinance.
Unfortunately, neither the Act, nor its legislative history,
sheds much light on what actually constitutes a “requirement.”

‘;Reqﬁifements -

Only rarely have cOurts attempted to defme the term
reqmrements In two unreported dec1s10ns, Waste Manage-
ment of North America, Inc.'v. Wember,ger"s and Carmel
‘Marina Corp. v: Carlucci,?6 federal district courts granted
‘summary judgrments-for the United'States' after concluding
that the “major federal facilities™ exception under 40 CF.R. §
255.33 exempted DOD activities from the dictates of local
«ardinances, - In each decision, the court presumably found that
.the exclusive franchise ordinance at issue was-a “local
requirement” within the meaning of section 6961; otherwise,
:the court would not have relied on the major federal facilities
exceptwn Neither ‘decision, however,. actually . analyzed the
issue. On the other hand, in two reported decisions—Parola
v. Weinberger’? and Solano Garbage Co. v. Cheney’8—the
courts addressed this issue explicitly, supporting their deci-
sions with detailed analyses.

In Parola, the Ninth Circuit held that an exclusive franchtse

'ordinance is a requxrement if it is part of a state waste manage-'* -
;ment plan 7 The cdurt analyzed the leg1s1at1ve hxstory of the™" o

i
[

73122 Cong. REc, 32,599 (1976).

741d. at 33,817.

-

RCRA closely, commenting on Congress's concerns over fed-
«eral facility compliance with procedural requirements following
:the Supreme Court’s decisions in Hancock and Environmental
Protection Agency V. Calzforma.'o It stated, o

L TERRA
The htstory of the federal comphance con- e
troversy instructs us that the meaning of

. !~ “requirement’ . cannot . : . be limited to sub-.

... . ..stantive environmental standards—effluent . .

-+ . and emissions levels, and the like—but must. . -

.o-.7- also include the procedural means by which ..
those standards are implemented: including .:. ...,
permit requirements, reporting and monitor-

;oo ingiduties, and submxssxon to state mspec- o

AR ;tlonsﬁlv‘ e ) . .

(AL ST DEE PR o SR ‘G

~The court a]so emphasized Congress’s conécrn about .the

problems associated with the division among multiple juris-
-dictions of responsibility for solid waste collection and dtsposal
in a single metropolitan area.82 The court opined;that, in
.enacting section 6961, Congress contemplated the. need for
-“exclusive, or unitary, solid waste disposal systems .y at the
Jlocal level.”s? Finally, the Ninth Circuit distinguished Parola
from Calzforma v. Walters 4 i in which it had ruled that section
16961 “did not waive sovereign unmumty [from] state cnmmal
sanctions dcsngned to.enforce. compliance with state waste
disposal standards, permits, and reporting duties.”S The court

-observed that Walters held only that the means by which a

state enforces standards perrmts and reporting duties are not

“requirements” within the meaning of section 6961. Con-
versely, it noted that a state’s““means of implementing” envi-
ronmental standards—that is, its permxt and reporting
systems—'clearly [are] state requirements.” The court opined
that an exclusive:garbage collection service requirement

resembles a permit requu'ement more closely than 1t does a

' criminal sanctxon 86, ik B i

75No. CV-87-4329-DT (C.D. Cal. Sept. 28, 1987), aff'd on other grounds, 862 F.2d 1393 (9th Cir, 1988). e

76No. C-87-20789-WAI (N.D. Cal. Apr. 20, 1988).
77848 F.2d 956 (9th Cir. 1988).

1T19F. Supp. 477 (E.D. Cal. 1991).
Rarcla SQF2 w62 |

8074,

8174, ar 961. S

e e .
K N S

82/d. (noting that divisions of authority often produce unnecessary legal barriers 10 effective enforcement of environmental standards).

834,
84751 F.2d 977 (9th Cir. 1984),
8514, at 978.

86 Parola, 862 F.2d 8t 962 n.3.

Whebl o VR R SRS A
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- In Solano Garbage Co. v. Cheney 8" a federal district court
recognized Parola as controlling authority in its examination
“'of an exclusive franchise case under the RCRA. In adopting
the findings and recommendations of a federal magistrate,
the court acknowledged that local regulations requiring the
‘use of an exclusive garbage franchisee are RCRA “require-
" ments [when] such regulanons are part of the state waste man-
agement plan.”®? :

Federal courts have examined the scope of the RCRA’s
waiver of federal sovereign .immunity in several other con-
texts, including criminal sanctions,? civil penalties,%! taxes,?
and damages.”® As a general rule, the courts have construed
the waiver narrowly.%¢ With regard to cml ‘penalties, the
Supreme Court recently stated in Department of Energy v.
Ohio,

Ohio and its amici stress the statutory objec-
tion of federal facilities to “all . . . require-
ments,” which they would have us read as
an explicit and unambiguous waiver of
federal sovereign immunity from punitive
fines. We, however, agree with the Tenth
Circuit that “all . . . requirements” can reason-
ably be interpreted as including substantive
standards and the means for implementing
those standards, but excluding punitive mea-
sures.%

87779 F. Supp. 477 (E.D. Cal. 1991).
88See supra text accompanying note 48.
8 Solano Garbage Co., T19 F. Supp. at 481.

WSee, e.g., Walters, 751 F.2d at977.

e

“The concept that “requirements™ refers to substantive stan-
dards and the means for implementing those standards is not
new. In Florida Department of Environmental Regulation v.
Silvex Corp. %6 a federal district court considered whether a
Florida statute imposing strict liability for hazardous waste
releases was a “requirement” within the meaning of section
6961. After examining the legislative history of the RCRA
and case law interpreting other federal environmental statutes
containing similar waiver language, the court concluded that
judges and legislators alike had equated “requirements” with
state objective regulations—that is, state pollution standards
or limitations, compliance schedules, emission standards, and
control requirements.?’ In Colorado v. Department of the
Army,58 another district court held that state regulations satisfy
the term “requirements” used in section 6961 if they set forth
“sufficiently specific and précise standards, subject to uniform
application,”?%? Slmllarly, in New York Department of

Environmental Conservanan v. Department of Energy,1® the

court held that the “requirements” mentioned in the RCRA
relate only to the pollution standards a state might impose as
part of its environmental programs.10i

Arguably, an exclusive franchise ordinance does not meet
this test. Congress enacted the RCRA to protect human health
and the environment and to conserve valuable material and
energy resources.’92 A municipality will not promote this
objective by forcing a federal agency to use the services of a

- particular trash collector if any collector that the federal

915¢e, e.g., Department of Energy v. Ohlo. 112 8. Cu 1627 (1992); Mitzelfelt v. Department of the Air Force, 903 F.2d 1293 Q0th Cir. 1990); United States v.
Washington, 872 F.2d 874 (9th Cir. 1989); Maine v. Department of the Navy, 702 F. Supp 322 (D. Me. 1988); Meyer v. United States Coast Guard, 644 F. Supp.

221 (ED.N.C. 1986).

92See, ¢.g., New York Dep't of Envi’l Conservation v. Depmment of Encrgy. 772 F. Supp. 91 N.D.N.Y. 1991).

93See, e.g., Smalls v. Environmental Protection Agency, 683 F. Supp 120 (E.D. Pa. 1988); Florida Dep't of Envt’l Regulation v. Silvex Cotp., 606 F. Supp. 159

(M.D. Fa. 1985).

94Maine v. Department of the Navy, 702 F. Supp. at 330; Ohio v. Department of Energy, 689 F. Supp. 760, 765 (S.D. Ohio 1988), aff'd in part, 904 F.2d 1059 (6th

Cir. 1990), rev'd and remanded, 112 S. Cu. 1627 (1992).

95Depentment of Energy v. Ohio, 112 S. Cu at 1639-40 (quoting Mitzelfelr, 903 F.2d. at 1295).

96Silvex Corp., 606 F. Supp. at 163.

94,

98 Colorado, 707 F. Supp. 1562 (D. Colo. 1989).
99]1d. at 1572,

100772 F. Supp. 91 (N.D.N.Y. 1991).

10114, at 97.

10242 U.S.C. § 6902 (1988).
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agency .might choose competitively. would have to comply
-with federal, state; and local solid waste management require-
+ments.. Accordingly, one might contend that'an exclusive use
~requirement is not-a substantive standard. In essence, this
-argument presumes that, in enacting the RCRA, Congress was
- concerned only with ensuring federal compliance with sub-
stantive standards not the method by wh1ch federal agenc1es
comply. FIEN b
A federal court probably would not fmd lhlS argument
persuaswe Most courts addressing this issue. would give the
, word “requirements” its usual and ordinary meaning. In that
sense, SCO 1. 007 Wthh ‘mandates the use of an exclusnve
hauler, isa requlrement. Moreover Congress clearly w1shed to
lavotd the problems that can arise when multiple jurisdictions
" share responsxbthty for solid waste collection and dtsposal
~ within a’single metropolitan area. 103 Accordingly, an argu-
'ment that Congress' was not concerned with the manner of
federal comphance w1th environmental laws is unconvincing.
Finally, in‘the few cases in which' courts have ‘addressed this
‘question directly; the federal govemment has advanced sumlar
arguments without success.

o T g

40 C/F. R § 255.33
Assummgtarguenda that an exclusxve franchtse ordtnance
is a “requirement” within the meaning of section 6961, one
must determine -whether 40 C.F.R. § 255.33 exempts major
federal facilities from complying with the ordinance. Con-
sidered in light of previous GAQ decisions, the facts provided
in the hypothetical scenario suggest that the GAO would find
Fort Arid to be a major federal facility. For the following rea-
sons, however, it should conclude that 40 C.F.R. § 255.33
neither excuses, nor was intended to excuse, “major federal
facilities” from the requirements of 42 U.S.C. § 6961.

In pertinent part, 40 C.F.R. § 255.33 provides, “Major

. eFederal facilities' and Native American Reservations should be - - -
“treated for the purposes of these guidelines as though they are -

incorporated municipalities, and the facility director or admin-
istrator should be considered the same as a. locally elected.
official.”1%4 The guidelines to which this provision refers
vappear in 40 C.F.R. part 255. The EPA .promulgated these:.
guidelines pursuant to a federal statute that directs the EPA to
“identif[y] . .

13 H.R. Rep. No. 1491, supra note 60, a1 76, 1976 U.S.C.C.AN. at 6315, . seur

10440 C.F.R. § 255.33 (1991) (emphasis added).
105S¢e 42 U.S.C. § 6942(a) (1988).

1065¢¢ 40 C.F.R. § 255.1 (1991).

. areas [that] have common solid waste man-

-agement problems and are appropriate units for planning
. regional solid waste management serv1ces.”‘°s The EPA
_evidently promulgated part 255 to help the states to develop

regional solid waste managemem plans

The EPA also desxgned its guidelines to help states to
1dent1fy which agencies will carry out specific tasks.106
Sectlon 4006 of the RCRA!17 requires state officials and

“appropriate elected officials of local governments to
determine which state, regional, or local agencles will regulate
solid waste management activities under the state plan.19 The

EPA promulgated part 255 to ‘help states to ‘establish consul-

tation processes ‘that state atld local ‘officials could use in

\ identifying regions for solid waste management programs and

agencws to unblement the state management plan

In this context, the EPA guidelines require a state govern-
ment o treat “major federal facilities” as if they were incor-
porated municipalities. The EPA evidently felt that the states
should involve major federal facilities in these processes.
Accordingly, it promulgated 40 C.F.R. § 255.33 to give each
director or administrator of a major federal fac:hty the status
of “a locally elected ofﬁaal oo

Section 255.33 must not be read in a vacuom. - The EPA
promulgated this provision to assist states to develop and
implement state or regional solid waste management plans.
Moreover, the legislative history of the RCRA and the Act
itself reveal that Congress expected federal facilities to com-
ply with state and local substantive and procedural require-
ments respecting control and abatement of solid waste, To
assert that the EPA intended to-provide federal facilities with

a means to avoid complying with this federally mandated

solid waste management process is Iudicrous.

That the EPA has the anthority to create ‘such an'exception
for major federal facilities is equally doubtful. The pertinent
federal statute allows exceptions to its general requirements

~only under extremely limited circumstances. It provides,

“The President may exempt any solid waste management

e T

facility of any department, agency, or instrumentality in the
executive branch from comphance with such a requuement if

"he [or she] determines it to be in the paramount interest of the

71United - States to.do $0.71% .The statute authonzes no other
exemption.}10

107 Pub. L. No. 94-580, tit. I, § 4006, 90 Stat. 2795, 2816-17 (1976) (codified as amended at 42 U.S.C. § 6946 (1988)). e

108 5e¢ 42 U.S.C. § 6942(b) (1988).
109 See id. § 6961 (emphasis added).

1105clano Garbage Co. v. Cheney, 779 F. Supp. 477, 482 (E.D. Cal. 1991).
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{Fort Arid ‘does not operate a solid waste management
facility 'as that term is defined in the RCRA.1! Rather, itis a
“famhty'engaged in an “activity resulting, or which may result,
Lin| isposal or management of sohd waste.”!12 " Conse-

quentl the Prcsxdent has no authonty 'to exempt Fort And
: frcHl lhe requirements of SCO 1.007.113
e forcgomg analysis suggests strongly that 40 CF R. §
2 3} cannot exempt a major federal faclhty from the obliga-
tion 10 ‘comply with 42 U.S.C. § 6961. In future decisions, the
GAO should reverse its current position and re_lect the major
federal facilities exemption.

Competxhon Requlrements

l You now. have informed the contracnng ofﬁcer at Fort Arid
that, in your opinion, the installation must comply with SCO
11007. The contracting officer then asks how he can comply
wnh the ordinance wuhout vxolatmg the federal statutory
compeuuon requirement. R
i
. 'The Competition in Comractmg Act (CICA)m generally
reqmres federal agencies to procure property or services com-
petitively.115 The head of an agency may use noncompetitive
procedures only under certain limited circumstances.16 For
example, an agency may use noncompetitive procedures when
the property or service it seeks to acquire is available only
from one responsible source and no other property or service
will satisfy the agency’s needs.!!? Agencies often use this
“sole source” exception to justify the acquisition of services

from local franchised utilities.!!® Although a federal agency is

111 The RCRA provides,

S

not required as a matter of law to use.a local franchised
utility,!% the monopoly the local franchisee enjoys often will
discourage competition for a federal contract: ‘The competitor
of a franchised utility almost never will be able to install the
plant and equipment requxred to serve a single federal cus-
tomer, prov1de servlce at compctmve rates, and still make a

,proﬁL

‘Under certain circumstances, solid waste collection and
disposal may be considered a utility service.!? Only rarely,
however, will a sohd waste collector suffer the same disad-
vantages as a powcr company or telephone service when faced

‘with a govcmment-lmposed monopoly The relatively low

capital investment required 0. provide the service often will

.allow mdependent‘ga:bage collectors to compete with an

exclusive hauler, particularly at large military installations.
Consequently, a federal agency normally cannot rely on the

'sole source exception to Jusufy the noncompcutwc award of a

sohd waste disposal contract.

: The CICA does not reqmre compcuuon if another statute
expressly authorizes or requires a federal facility to procure
goods or services from a specified source.12! For example,
DOD activities may not purchase electricity in any manner

‘that is inconsistent with state law.122 This prohibition extends

10 buying power from sources other than state-designated
electric utility franchises or from providers outside of service
territories established pursuant to state law.!23  Arguably, the
RCRA similarly requires facilities to procure services from
specified sources. If so, the Fort Arid contracting officer could
award the waste collection and removal contract to A-1 with-
out violating the CICA.

The term “solid waste management facility” includes—(A) any resource recovery sysiem or component thereof, (B) any system, program, or
facility for resource conservation, and (C) any facility for the collection, source separation, storage, transportation, transfer, processing,

treatment or disposal of solid wastes, .
See 42 U.S.C. § 6903(29) (1988).

128ee id. § 6961,

113§ee Puerto Rico v. Muskie, 507 F. Supp. 1035, 1048 (D.PR. 1981). .

. whether such facility is associated with facilities generating such wastes or otherwise.

114Pub. L. No. 98-369, 98 Stat. 1175 (1984) (codified in scatiered sections of tides 10,31, 40, and 41 US.C.).

11510 U.S.C. § 2301 (a)(1) (1988).

11674, § 2304(c).

Wid § 2304(c)(l) see also GENERAL SE.RVS ADMIN ET AL, FEDBRAL Acqu:smon ReG. 6.302-1 (25 Nov. 1991) [hemmftcr FAR]

SEAR, supra note 117, at 6. 302 l(b)(3)

119 Deb'r of DEFENSE, ARMID SERVICES PROCUREMENT REG. SUP. 5, pars. 55-103.2(s) (1 Oct. 1974) [hercinafier ASPR Sure. 5],

120FAR, supra note 117, at 8.301; see also ASPR Surp. 5, supra note 119, 'pam. 55-101.;13;

iz 10 us.c. § 2304(c)(5) (1988) see also FAR 6. 302-5

IZH.RJ. Res. 375 Pub LNo 100-202,§ 8093 101 Sm 1329 1 1329-79 (1987).

188e¢ id. But see West River Elec. Ass'n v. Black Hills Power & Light Co., 918 F.2d 713 (8th Cir. 1990).
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- Cost Impact

Any determmann that a federal agency must comply wnh
a local ordinance mandaung the use of an exclusive hauler has
obvious cost implications. The increased costs are particu-
larly difficult to accept during a period of reduced military
funding. The Government specifically raised this concemn in
its arguments before the GAO in Monterey City Disposal
Service, Inc. The GAQ responded that it might have shared
‘the Government’s concern had the Government represented
the actual cost differenitial dccurately.! The GAO also noted
that MCDS'’s rates were nondiscriminatory, remarking that
these rates were dictated by the MCDS’s franchise agréement
‘with the city and that they were no higher than the rates
"MCDS charged its other customers.!? The GAO concluded
that the rates were reasonable because they were subject to
local government regulation and judicial review .26

The DOD could attempt to alleviate the cost impacts of
exclusive use requirements by persuading Congress to enact
legislation allowing the DOD to acquire waste collection and
disposal services competitively. : This effort, however, almost
certainly would fail. State and local governments would
lobby vigorously against the passage of this legislation.
Moreover, Congress has shown no sign that it would deviate
from its position that federal agencies must comply with state
and local controls on solid waste disposal to the same extent
as private citizens.

l3"“Momerey Cny Drsposal Serv., Inc., 64 Comp Gcn 813,815 (1985).

‘l?.i]d

RS

-

Alternatively, DOD officials could take advantage of a

-military installation’s status as a major federal facility under
40 CF.R. § 255.33 to involve themselves in the state and

reglonal waste management planning process. They then

could seek to change existing plans by persuadmg local

authorities to allow the installation to acquire waste control
and disposal services competitively. State ‘and local solid

 waste planners, however, probably would not approve such a

measure unless they understood the needs and concerns of
military mstallatlons and were convinced that the DOD and

‘the state share a common objecuve—protectmg human health

and the environment."

Conclusion

Local ordinances mandating the use of an exclusive fran-

‘chisee for the collection and disposal of solid waste apparently

are “requirements,” as that term is used in RCRA. Moreover,
the EPA solid waste management guidelines do not exempt a
major federal facility from complying with local regulations.
Accordingly, a military installation must comply with an
ordinance requiring it to use the services of an exclusive
franchisee, unless Congress amends the RCRA or state officials
promulgate an exception for federal facilities in their, state
waste management plan.

12674, The GAO's decision comports with DOD policy on acquiring ul.iiity servi‘ces‘.‘ The DOD normally comp].ies with the policies and decisions of local
regulatory bodies on matters such as rates if the rates in question are subject to judicial appeal through normal channels. ASPR Supp. 5, supra note 119, para. 55-

103.2(a).

USALSA Report

United States Army Legal Services Agency'

The Advocate for Mtlztary Defense Counsel

DAD Note
UCMJ Article 121: A
Friendly Borrowing Can Evolve inte Criminal Taking

In United States v. Jones,! the Court of Military Appeals
examined the conviction for wrongful appropriation of a

135 MI. 143 (C.M.A. 1992).

soldrer who farled to return a borrowed automobrle at an
agreed-upon time. The accused argued that his guilty plea
was improvident. The court disagreed, holding that the

*accused’s admissions had established the requisite mens rea to
. support the plea. ;

Private Jones, a soldier assigned to t.he personnel control
facility (PCF) at Fort Ord, California, was awaiting transfer to
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Fort Sill, Oklahoma,; where he was to be placed on involuntary
excess leave. He obtained a pass to move some personal
belongings that he had stored at 2 friend’s house in the nearby
town of Salinas.2 To move his property, Jones borrowed
another soldiet’s car. Jones and the owner of the car were
fnends and the owner had allowed Jones to use the car before 3

When Jones took the car, he promrsed to return it later that
day.’ Nevertheless, when the time came to return the car, hie
failed to do so. Finding that he ‘still had things that he needed
to move, he decided to keep the vehicle a while longer. Jones
repeatedly attempted to contact the owner to let him know that
Jones still needed to use the car.4 -Unfortunately, the owner
never received the messages Jones left with the unit charge of
quarters When Jones failed to return the car at the agreed-
upon time, the owner became worried. The next mommg, he
reported the car as stolen. : ‘

By thrs ume. Jones 'was absent w1thout leave Despondent
over his personal problems, as well as his approaching release
from active duty, he had checked into a nearby hotel without
returning to the PCF. The followxng day, Jones was. appre-
hended by Salinas police.s
’ l Lo f )
-Jones pleaded guilty to charges of absence wrthout leave
and wrongful appropriation of the automobile. Responding to

the | mrhtary judge'’s questions at the providence inquiry, he

acknowledged that he had agreed to:.return the vehicle at an

' ppomted time and that he had kept it past that time without

the owner’s permission. Eventually, Jones also stated that he
had mtended to keep the car only temporarily and agreed that,
by eepmg the car, he had deprived the owner of -its use and

»beneﬁt During sentencing; the owner testified that he would
’not haVe reported the vehicle as stolen if he had talked with

Iortes ! Jones also’ asserted in an unsworn statement that his
| f‘ : :

'lﬁ

2d. at 144.

3/d, at 145.

41d. at 144.

?[d. v R

Sld. a1 145, . Dy i
11d.'at 146 (citing United States v, Iohnson. 17M.L 73 (C.MA 1983))
sld (ctung United States v. Norris, 8 CM.R. 36 (1953))

914 ‘

‘°Id.

“‘[d.

12/4,

By,

ny

13/4. 8t 147 ( citing United States v . Hayes, 25 CM.R. 131 (1958)).

extended borrowing of the car had not been motivated by bad

. intentions, adding that he believed that the owner would have
-allowed Jones o keep the car longer if he had recewed Jones's
.messages.b o

In deciding against Jones, the Court of Militaryprpeals
made four specific findings. First, the court held that the exis-
tence of a *friendly relationship” between Jones and the car's
owner 'did not itself preclude findings of guilty to wrongful
appropriation.”” Second, the court found that Jones’s uni-

‘lateral decision to extend the loan period “did not somchow

render his actions not wrongful,”® :In the court’s view; Jones
“deliberately breached” his agreement with his friend.?
Jones's “[ilneffective notice of this trespass only exacerbated

-its ‘wrongfulness.”1® Third, Jones’s guilty plea admissions

“established the requisite mens réa for the crime of wrongful
appropriation.”!! Finally, the owner’s sentencing testimony—

-which :the court termed “post-offense speculation”—was

“totally irrelevant to:[Jones’s] guilt."12 Significantly, the
court observed that Jones could have contested the charge on

‘an implied-consent theory, had Jones not established in his

guilty plea that he had committed an offense.!* The court
emphasized that, because Jones had deprived the Government

- of the opportunity to rebut the implied consent defense when

he entered the guilty plea, he could:not raise the defense at
sentencing.14

In his dissent, Judge Wiss pointed out that the Government
must establish that an accused has commitied a criminal tak-
ing before the accused may be found guilty of a wrongful
appropriation. The “mere borrowing of an article of property
without the prior consent of the owner” does not amount 10 a
violation of Uniform Code of Military Justice (UCMY) article
121.55 Judge WISS opined that Jones’s case reflected the same

' commumeatron breakdown that exrsted in Umted Stares V.
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-Harville'6—a case in which the Court of Military ‘Appeals
‘found 'the evidence insufficient to sustain the appellant’s
conviction for wrongful appropriation.1? Judge Wiss con-
cluded that, “if this [communication breakdown], as a matter
of law, is criminal intent, then most of America belongs
‘behind bars.”™8 . S Con i

- The clear message from the Court of Military Appeals is
' that an accused’s admissions in a guilty plea will establish the
requisite criminal intent when the Government has alleged
-that a borrowing was wrongful. Unless the owner of the
property expressly authorized the borrower to retain posses-
sion of the property indefinitely, the borrower risks violating
UCM] article 121 by failing to return the property on time.
Even if this interpretation actually does not reflect the inten-
tions underlying article 121, Jones reveals that an accused
who declines to contest the Government's allegations and fails
i to argue that the facts and circumstances of his or her case
prove the existence of implied consent cannot later attack the
- sufficiency of the evidence leading to his or her conviction. If
an accused can raise a plausible defense of implied consent, a
trial defense counsel should advise the accused to contest the
allegation on the merits, rather than simply argue at sentenc-
ing that the owner probably would have allowed the continued
use of the property. Captain Turney, - L

L "Clerk "fC‘?u,ﬂNote‘s" :

Court-Martiél Processing Tiﬁies{

 The table below shows the,Army-wi,de; a'fex‘agé_‘proc‘e‘ssing
times for general courts-martial and bad-conduct discharge
(BCD) special courts-martial for the fourth quarter of fiscal

year (FY) 1992,

General Courts-Martial

FY 1992/4th Qir

Records received by Clerk of Court 271
Days from charging or restraint to

sentence 57
Days from sentence to action 69
Days from action to dispatich 9
Days from dispatch to receipt by

the Clerk 12

1614 M.J. 270 (C.M.A. 1982).

. BCD.Special Courts-Martial
)  FY 19924t Qi

i

'Records received by Clerk of Court o 63

'Days from charging or restraint to .
sentence ‘ ‘ C45
Days from sentence to action L , 63,
‘Days from action to dispatch . ’ -
Days from dispatch to receiptby - o

the Clerk T

" Posttrial Processing Times
- Increase Thirty-Seven Percent in Two Years

~ Court-martial processing time data for general courts-

martial and BCD special courts-martial in FY 1992 reveal a
sixteen-percent increase in posttrial processing times over the
FY 1991 averages. This brings to thirty-seven percent the

“overall increase in processing times since FY 1990.

Pretrial processing times also increased. Processing times
in FY 1992 were twenty percent longer than processing times
in FY 1991 and thirty percent longer than processing times in
FY 1990, - - HERE P 5 Ty

The increase in posttrial processingtiines was reflected in

. the many.cases in which staff judge advocate’s offices allowed

three months or more to elapse from the conclusions of trials
before providing the 'Army Court of Military Review with
records of trial. In mid-October 1992, the records of trial for
ninety-five general courts-martial and twenty-three BCD
special courts-martial had not reached the Army appellate
Jjudiciary within ninety days after the cases had been tried.

- More than one-quarter of those cases had been tried more than

six months earlier. By the time you read this note, measures
will have been taken to reduce this deplorable backlog and to
prevent its recurrence. b

General Courts-Martial

I

FY 1990 FY 1991 FY 1992

Records received by Clerk R
ofCourt : -, .. - ‘1558 - . 1114 - - 1156
Days from charging or , ‘
restraint until sentence 43 46 - 53
Days from sentence to action 52 62 72
Days from action to dispatch 6 7 9
Days en route to the Clerk 9 10 11

17Judge Wiss explained that, in Harville, the accused testified in & contested case that he had believed that he had continuing permission to use his friend’s car and
that he had left her a note informing her of this continued use. Jones, 35 M.J. at 147. Like the car owner in Jones's case, Harville's friend never received this

information and reported her car as missing. See id.

1814 at 148,

[ :
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BCD Special Courts-MarnaI

. i FY 1990 FY 1991 FY 1992
Records received by Clerk

of Court 458 350 316
Days from chargingor =~ R -
restraint until sentence 30 33 ¢ 42
Days from sentence to action 45 53 6l
Days from action to dispatch =~ 5 6 6
Days en route to the Clerk - 9 9 8

Help for the Military Justice Section’

‘Members of the Office of the Clerk of Court have noted an
apparent increase in the number of basic mistakes being made
in the posttrial processings of courts-martial whose records are
received for appellate review. More often than not, a mistake
will stem from the preparing office’s unfamiliarity with the
Rules for Courts-Martial!® or Army Regulation 27-10.20
Unfortunately, any mistakes in compiling records of trial,
drafting actions for a convening authority, or composing initial

19 See MANUAL FOR COURTS-MARTIAL, United States, pt. IT (1984).

and supplementary promulgating orders that a trial counsel
fails :to correct before dispatching the record to the Clerk of
Court necessarily must engage the attentions of appellate
counsel and the Army Court of Military Review. ' This slows
the appellate process for everyone and wastes precious judicial
resources. TR ,

Although we can suggest no adequate substitute for reading
the Manual for Courts-Martial and knowing the governing
regulations, we have prepared a handbook entitled “The Clerk
of Court’s Notes on Post-Trial Administrative Processing of
Courts-Martial,” that should answer many questions. Copies
were issued to staff judge advocates attending the 1992 Judge
Advocate General Annual Continuing Legal Education Con-
ference at The Judge Advocate General’s School in Octeber
1992. - If your staff judge advocate did not attend that pro-
gram, or—for shame—has not shared a copy of the handbook
with your military jusnce section, call your usual contact in
the Clerk of Court’s Office to receive a copy by mail. If you
do not have a usual contact at the Clerk’s Office, you either do
not need help or you need it more than you know. Just in
case, call DSN 289-1638 or (703) 756-1638.

208ee DEP"T OF ARMY, REG. 27-10, LEGAL SERVICES: MILITARY JUSTICE (22 Dec. 1989).

TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Criminal Law Note
Military Court Rejects “Usable Quantity” Requirement
In United States v. Birbeck,! the Air Force Court of Military

Review affirmed the appellant’s conviction for wrongful pos-
session of cocaine. In doing so, the court rejected the appel-

lant’s argument that, to be convicted for wrongful possession .

under Uniform Code of Military , Justice (UCMY) article 112a,2

135 MJ. 519 (A.F.CMR. 1992).

2UCMI art. 112a (1988).

an accused must have possessed a *“‘usable quantity3 of a con-
trolled substance,

Courts in a number of states recognize the usable quantity
doctrine as a defense to wrongful possession of controlled
substances.# Two considerations support the application of
this doctrine. First, a state legislature typically will prohibit

“controlled substances to curtail their adverse effects on society.

Therefore, legislators arguably never intend to prohibit con-

3 A usable quantity of narcotics is an amount that is sufficient to produce the desired physiological effect. United States v. Jeffers, 524 F.2d 253 (7th Cir. 1975).

4See State v. Murphy, 570 P.2d 1070 (Ariz. 1977); Harbison v. State, 790 S.W.2d 146 (Ark. 1950); People v. Leal, 413 P.2d 665 (Cal. 1966); Pelham v. State, 298

S.W.2d 171 (Tex. Crim. App. 1957).
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trolled substances in amounts that could not produce harmful
effects *Second in some instances, possession of a'minute!
quanuty ‘of a controlled substance may ‘be insufficient to imply*
knOng and intentional possession of the substance.3: Never-
theless, as the 'Air Force court pointed out in Birbeck, ‘the:
‘usable quantity’ principle is not recognized in the United
States district courts or in courts martta] »é

,thj',“ L . i

< Senior Airman Btlly R. Btrbcck was mvolved ln a trafftct
acc1dent while driving his car on a highway near Travis' Air.
Force Base, California. - A city ;policeman who responded to
the scene -asked Birbeck to produce his driver’s license, - As:
Birbeck did so, he accidentally pulled a small paper *bindle”
out of his wallet.? The officer, “an: experienced policeman,
recognized the bindle as an item normally used for the carry-.
ing jof illicit drugs.”® He asked Birbeck to let him see:it.
Upon examining the bindle, he discovered that it contained a.
small quantity of cocaine. The-officer quickly apprehended
Birbeck. ‘A subsequent test by the Army 's drug testing labora-
tory conﬁrmed that the substance in the bindle was cocaine.
Birbeck then was tried and convicted by a general court-
martial for one specification of wrongful possession of cocaine.? .

On appeal, Birbeck argued that, because he had been arrested
in California, his case should have been govemed by the sub-
stantive law of California. He then contended that the amount

of cocaine in the bindle at the time of his arrest was merely . . .

residue—not a usable quantity of the drug. Finally, Birbeck
pointed out that cocaine possession is illegal in California
only if the possessor has a usable amount of the controlled
substance.!0

The Air Force court rejected Birbeck's claim that California
law was outcome-determinative. The court correctly observed

SJeffers, 524 F.2d at 256. gl iy e

§Birbeck, 35 M.J. at 521.

(TR SRR SR TRRE

that federal law governed the outcome of the case.l! The court
then set forth a lengthy list of prior decisions in which military
and federal civilian courts have rejected the usable quanttty

prmc1ple 12 ot

Defcnsc counsel should not interpret Bzrbeck to bc ani
absolute prohibition on the use of the usable quanuty doctnnc'
asa defense Under the right circumstances, a defensc counsel,
still could use this theory:to benefit a client. For cxamplc. if.
an accused were prosecuted under UCMJ arttclc 13413 for;
possession of a controlled substance in violation of an
assimilated state statute and that state recognized the usable
quantity doctrine, then the doctring would provide a valid
defense.4 Moreover, the defense still may use the logical
argument that an infinitesimal amount of cocaine found in the
accused’s possession cannot prove beyond a reasonable doubt.
that the accused knew of the prcsence of the substancc 15 Major‘
Hunter. . . .

S ContractLawNot»e;»v i

i ' I - T T

GSBCA Adopts GAO Review Factors

" for “In-Scope” Modifications "
' "The General Services Board of Contract Appeals (GSBCA)
recently adopted the General Accounting Office’s (GAO’s)

...review criteria for.contract modifications. The GSBCA's.

adoption of these criteria should help contracting officers by
clarifying the process of determining whether a proposed
modification is within the scope of a contract.

R A

7 A “bindle” is a small folded paper container, normally oblong, that frequently is used to conceal illicit drugs.

8Birbeck,3SMJ. 8520, . - . -
9/d, at 520-21.

IUId at 521

“See td.

v
K

12Id (cmng Uml‘.cd States V. Blackston, 940 F.2d 877 (3d Cu' 1991) Umtcd States V. McNecsc. 901 F. 2d 585 Glh Cn' 1990), Umte& States v. Ieffets 524 F 2dj
253 (7th Cir. 1975) United States v. Alvarez, 27 C. M R.'98 (C.M.A. 1958); United States v. ‘Nabors, 27 CMR. 101 (C. MA. 1958), Unitéd States v Gardncr, 29
M.J. 673,675 (A.F.C.M.R. 1989); United States'v. Bcnnexl, 3 M.J. 903 (A.C.M.R. 1977); United States v. Bums, 37C.MR.942 (A.F.BR. 1967)). o '

13UCMYJ art. 134 (1988).

14In pertinent part, the Assimilative Crimes Act provides:

RN IS P I

Whoever within or upon any of the places now existing or hereinafter reserved or acquired as provided in section 7 of this title, is guilty of . . - -~ 1:

any act or omission which, although not made punishable if committed or omitted within the jurisdiction of the State . .

¢+ like offense and subject 10 2 like punishment. .-} ., -
.S.e'g'ls'UtS.C.A. §13(a) (Wcst ‘Supp._ 1992). ch

135ee Gardner, 29 M.J. at 675.

., shall be guilty of a 7
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The Competition in Contracting Act (CICA)!6 requires a°

federal agency to use “full and open competition™ when con-
ducting a procurement for property or services.'” This reqmre-
‘ ment is sub]ect only to lxmlted exceptions.18

The competition requirement does not apply to a contract
modification that is within the scope of an existing agree-
ment.)? The govemment, however, may not avoid the CICA
by ordering a modification that exceeds the scope of the Ol‘lgl-
nal contract.20 With the ever-tightening defense budget, one
reasonably may expect government contractors 10 scrutinize
any contract modification that will increase an existing
‘contract price. Contractors undoubtedly will demand opportuni-
.ties to bid on any new work that the government may procure.

Because the GAO considers contract modifications to be
acts of contract administration, it generally will not consider a
protest against a modification.2! Nevertheless, the GAO will

- consider a protest alleging that a modification exceeds the
scope of the original contract and that the subject of the mod-
ification should be procured competitively.22 The GAO has
exercised this jurisdiction for many years, and has enunciated

- specific review criteria that must be used to determine whcther

a modification is proper.23

The GSBCA recently adopted the GAO’s review criteria
after deciding to hear protests against a proposcd ‘out of scope
modification of an automatic data processing equipment con-
tract.2 In Wiltel, Inc.,5 the General Services Administration
(GSA) modified its FTS2000 contract with American Tele-

1641 U.S.C. § 253 (1988).
1714, § 253(a)(1).

18/4.; see, e.g., id. §253(b) (c), (g)-

e

phone & Telegraph Communications, Inc., (AT&T) to require .
the contractor to provide a new. service called T-3.26 The
GSA claimed that T-3 service ‘merely improved the T-1
service that AT&T already was providing. Wiltel, Inc., and
an intervenor, MCI Teléecommunications Corp. (MCI),
protested, asserting that the T-3 service was an independent,
severable service that exceeded the scope of the original
contract. They argued that the GSA should have obtained the
additional service through competitive procedures. The
GSBCA agreed with the protesters. ; ‘

In reaching its decision, the Board applied the four basic
factors that the GAO used ‘to analyze alleged *“‘out-of-scope”
changes in Neil R. Gross & Co.?" It examined the degrees of
change in the pricing of the service, the delivery schedule for
the service, and the type of service the contractor would have
to perform. It then considered whether the bidders and the
incumbent contractor reasonably could have expected the
changed work to be within the scope of the contract during the
original compeuuon 28

According to the GSBCA, determmanons that proposed
modifications are, or are not, within the scopes of contracts are
always “fact driven.”? In the instant case, the Board found that
the ‘degree of change in the pricing of the service was
significant, not only in amount—$100 million—but also in
method. The GSBCA remarked that the GSA and AT&T
based the price change, not on the increased cost of perform-
ing the new T-3 service instead of the T-1 service, but on
market prices for the T-3 service.?0 This approach revealed an

19 GENERAL SERVS. ADMIN. ET AL, anm AcquistTion ReG. 6.001(c) (Apr. 1, 1984) (hereinafier FAR]. see also id. st 43.201, 52.243-1 10 52.243 5 (aul.honzmg )
contracting officers to make changes within the general scopes of govcmmenl contracts).

WSee Aviron Mfg., Inc., B-229972, May 16, 1988, 67 Comp. Gen. 404, 88-1 CPD { 458; accord Businessland, Inc., GSBCA No. 8586-P, 86-3 BCA { 19,268.

2L4CFR. § 21.3(m)(l) (1992).

22Neil R. Gross & Co., B-237434, Feb, 23, 1990, 90- lCPDﬂZlZ

B]d.; see also American Air Filter Co., B-188408, Feb. 16, 1978 57 Comp. Gen. 285, 78- lCPD1 136.

2AWiltel, Inc., GSBCA No. 11857-P, 1992 BPD § 201. The GSA probably will appeal this decnswn, basing this appeal not on the methodology the GSBCA applied,
but on the conclusions it reached. See AT&T Offers Allernative to T3 Lines, Gov't COMPUTER NEws, Nov. 23, 1992, at 8.

25Wiltel, Inc., GSBCA No. 1 1857-P.k1992 BPD§ 201.

26T.3 is a dedicated telephone service that can send data and voice signals through fiber-optic cable at 45 million bits per second. /d. 1992 BPD § 201, at 2.

21Neil R. Gross & Co., B-237434, Feb. 23, 1990, 90-1 CPD { 212. -
28Wiliel, Inc., GSBCA No. 11857-P, 1992 BPD { 201, at 14.
2/d.

3014, 1992 BPD § 201, at 15.

DECEMBER 1992 THE ARMY LAWYER - DA PAM 27-50-241 27




apparent agréement between AT& T and the GSA that the T-3

service would provide work:that the T-1 service could not
provide. ‘More significantly, the GSBCA found that the .

bidders on the ‘original contract-could not:have reasonably
believed that. T-3 work was within the scope of work because

the agency 'specifically rejected proposals to provide T-3

servrce when the ongmal contract was estabhshed 3l

!

Although the GSBCA has used a srmrlar analysxs 1o review

contract modifications in other protests32 its decision in -

Wiltel, Inc. marks the first time that the Board has stated
specifically that it would apply the same analysis as the GAO

uses. The current consensus between the GAO and the GSBCA ‘

suggests that agency counsel should use this analysis when-
ever they advise their contracting clients about modifications
or new procurements. Major Melvm

J

o Itl:teirratioiral_Law Note
The Role of the Mrlrtary in Emergmg Democracres

From 21 September to 26 September 1992 the European
Community hosted a precedent-setting conference for the
emerging democracies of Central and Eastern Europe. The
Judge -Advocate General’s School’s Center for Law and Mrh-
tary Operations (CLAMO) participated actively in the con-

ference, presenting classes and hosting panel discussions. The -

Army War College and the Air Force and Naval Justice Schools

also delivered presentanons The conference truly was a Jomt- ,

service effort.

The theme of the conference was “The Role of the Military
in a Democratic Society.” Participating countries included the
Baltic states of Lithuania, Latvia, and Estonia; the Central
European states of Poland, Czechoslovakia, and Hungary; and
the Balkan states of Bulgaria, Romania, and Albania. Each
country sent two representatives—one a military officer and
the other a civilian adviser to the country’s ministry of defense.

Active duty judge advocates attending the conference included = .

Hungary’s J udge Advocate General

The ﬁrst severa] days of the conference were desrgned to

give the representatives a working knowledge of how the
United States Armed Forces fit into the American system of
government. Classes were given on the legal basis for our
military, the civilian control of the military, and the Tule of
law within the constitutional system. Briefers then explained

the specific role of lawyers in the American military, dis- -~
cussing the military-legislative relations system, the military

justice system, and military personnel law.

To bring the instruction home to the participants, the United .

States briefers then described the United States Armed Forces®
International Military Education Training (IMET) program
and the new concept of “Extended IMET” (EIMET). Extended

g,

//

IMET js.a new program that permits United . States military
instructors to train civilian officials of foreign governments
under certain circumstances.  Under the original IMET pro-
grams, American military mstructors could train only foreign
military personnel. Not surprisingly, a number of Eastern and
Central European representatives were interested in pursuing
EIMET opportunities. The adoption of EIMET also has
special significance for United States judge advocates—they
now may be called on, not only to review programs of instruc-
tion, but also to travel to fore:gn countries to present the
mstrucuon themselves

The representatives’ genume interest in the ongoing confer-
ence and in future interchanges became apparent when they
were asked to describe the benefits they hoped to obtain from
the conference. The senior participant from Albania set the
tone for many of the statements that were to follow.. He said,
“Prior to the revolution, we had no military lawyers.in the
army. We do not know what a ‘legal adviser’ is because we -
have not had any in the past. We have nothmg to’ begm with
and are grateful for your help

In the second part of the conference,‘ the representatives
travelled to the German Ministry of Defense in Bonn. - The
Germans made two presentations: one explaining the German .
legal system, and the other describing the cooperation between
the German Ministry of Defense and the armed forces of
Germany’s North Atlantic Treaty Organization (NATO) allies.
The visit to Bonn reemphasized the multilateral nature of the
conference and of the future relations between East and West.
The Uniied States undoubtedly will play a major role in help-
ing the * emergmg democracies” develop, but several other
countries in the NATO alliance also have vested interests in
seeing the reforms of the fledgling democracies succeed.
Moreover, although all the Western nations recognize the
merits of democracy, market economies, freedom, security,
and the rule of law, the means of achieving and maintaining
these objectives will vary from country to country.

- Discussing possible agendas for future meetings was inter-
esting because these discussions offered insights into how the
representatives of each nation saw their nation fitting into the

" Burope of the future. = Several representatives of the Balkan

states opined that morally and politically persuasive organiza-
tions, such as the Conference on Security and Cooperation in
Europe, would be the best vehicles for achieving security
throughout Europe. Representatives from the Central European

... states invariably named NATO as the best means for achieving

securlty, evidently because they recognized the alliance’s

“enforcement” capabrlrty ' Perhaps the most interesting

response, however, was a statement by one of the Lithuanian
representatives. When asked which organization he felt we
should look to for future dralogue, he said,

We need txme for the political situation to
solidify. You ‘speak of civilian control—
well, we must wait and see which direction ;

32MCI Telecommunications Corp., GSBCA No. 10450-P, 90-2 BCA § 22,735, 1990 BPD { 55.
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- the political leaders will take us. Itisnot i
‘clear which countries we will organize with .

“to form defense arrangements. So, fxrst. we
just need ume 10 let things scttle

‘The last day of the conference was intended to ‘show the

representauves first-hand how the American military justice

system works. They traveled to the Mannheim Law Center
where they saw a staff judge advocate’s office, a courtroom,
and—most important—the people who make the system work.
They received briefings from military judges, several battalion
commanders, and the branch office officér in charge. They
also spoke with several soldiers who worked at the office.
Next, the representatives traveled to the Coleman Confine-
ment Fac:lny, where they toured the prison and ate lunch in
the prisoners’ mcss hall. Somewhat amazed at the prison
conditions, one paruc:pant asked “How do the regular soldiers
live?” This question prompted a spur-of-the-moment visit to a
troop barracks to permit the representatives to compare the
ordinary living quarters of United States soldiers with the
confinement facility and with their own troops” billets. One
representative described the contrast as “fantasy land.” He
also explained that, for the Baltic states, the greatest problem
involving military units has centered on the Russians.
Russian soldiers have been extremely slow to leave the Baltic
region because virtually all of the Russians want to stay there.
When they finally depart, the troops leave nothing of value
behind. The representative claimed that many Russian soldiers
actually have vandalized the facilities in which they once
lived and worked, breaking toilets, windows, and sinks.

Another significant problem for the new independent states
is that they have no money with which to pay their soldiers,
repair troop billets, or attract new recruits. In many emerging
democracies, the military cannot build all-volunteer forces,
but must rely on poorly-motivated conscripts.

Overall, the conference was a huge success. Every repre-

sentative spoke highly of the substance of the conference, as

well as the format and social aspects of the meetings. The
primary lesson taken from the conference was that a strong
need exists for liaison between the nations of Eastern and
Central Europe and the West, especially during these “forma-
tive” times for the new democracies. An idea implanted now
may find its way quite easily into a constitution, a presidential
directive, or a national regulation and may reap enormous
benefits in the years to come. Each of these countries is
reaching out, looking for examples on which 1o base its new
governmental authority. If the United States offers no
suggestions, these emerging democracies will look to other
countrics and other systems for guidance.

. The Center for Law:and Military Operations is seeking
ways to offer assistance. to countries on the road to demioc-
racy. Seek ways to interact with the world around you and—
when you do—send an after-action report or a summary to the
CLAMO for distribution to the field. Major Warner.

Legal Assistanée Items

'The following notes have been prepared 1o adv:se legal
assistance attorneys (LAAs) of current developments in the
law and in legal assistance program policies. They also can
be adapted for use as locally published preventive law articles
to alert soldiers and their families about legal problems and
changes in the law. We welcome articles and hotes for inclu-
sion in this portion of The Army Lawyer. Send submissions to
The Judge Advocaté Genéral's School, ATTN: JAGS-ADA-
LA, Charlottesville, VA 22903-1781.

Tax Notes
~ Electronic Filing of Tax Returns

According to the Internal Reventie Service (IRS), electronic
tax filing promotes faster and more accurate retum processing.
The IRS usually malls a refund wuhm three weeks after
receiving the return. A taxpayer can receive his or her refund
even faster by electing to have the refund electromcally
deposited into a savings or checking account.

A legal assistance office that desires to file tax returns
electronically must submit a Form 863333 to the IRS service
center for the state in which the office is located. For example,
an office located in Maryland would send its application to the
IRS Andover Service Center in Massachusetts. An office that
previously has participated in electronic tax filing does not
have to submit a new Form 8633 unless information contained

* in the original application has changed. Nevertheless, even a

minor change, such as a change of area codc, will neccssxtate
the submxssxon of a new application.

-The IRS has published a handbook that may help LAAs to
deal with electronic tax filing problems.> Revenue Procedure
91-69,35 which govemns electronic filing and describes the
obligations of participants in the elcctromc tax filing program,
is reprinted in this handbook. :

The IRS has modified Form 8453,% the individual income
tax declaration for taxpayers filing electronically, by adding a
statement 1o the taxpayer’s declaration in part ITII. This state-

33Intemal Revenue Serv., Form 8633, Application 1o Participate in the Electronic Filing Program (1992).

4 S¢e INTERNAL REVENUE SERv., Pu. 1345, HANDBOOK POR ELECTRONIC FILERS OF INDMJSL(AL INCOME TAX RETURNS (1992).

35Rev. Proc. 91-69, 1991-52 LR.B. 18.

36Intemal Revenue Serv., Form 8453, Individual Income Tax Declaration for Electronic Filing (1992).
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ment authorizes the IRS to disclose to the electronic return
originator (ERQ) the reason for a refund delay. The IRS has
warned that the first acknowledgment files in January 1993
may take forty-eight hours to process. After the IRS ensures
that the electronic filing system is functioning properly, the
processing times for acknowledgments should decrease. The
IRS also has warned that refund delays may occur if the name
and social security number that a taxpayer records on his or
her return do not match information provided by the Social
Security Administration. - Because of the increase in the elec-
tronic filings of fraudulent returns, the IRS suggests that an
ERO obtain two forms of identification from a taxpayer
before transmitting his or her electronic return. An ERO
easily can verify a taxpayer’s identity because the taxpayer
must validate the information on the return and sign the Form
8453 before the return is transmitted. Although this problem

is not as widespread in legal assistance offices as it is in the-

civilian community, the IRS encourages all EROs to use
verification procedures to safegnard against tax frand. Major
Webster.

Morigage Interest Deduction

Many military homeowners itemize their tax deductions
because their mortgage interest deductions exceed their stan-
dard deductions. A taxpayer’s mortgage interest deduction is
based on the amount the mortgage lender reports on the tax-
payer’s mortgage interest statement.3” What happens when a
financial institution charges the homeowner too much interest
on a mortgage, then refunds the overcharge in a later tax year?
The taxpayer probably will have to report the refund in the
year in which he or she receives the refund.

The IRS recently ruled that a taxpayer who overpaid moﬁ-
gage interest on an adjustable rate mortgage (ARM) could

37 See Imemal Revcnuc Serv., Form 1098, Mortgage In:crest Statement (1992).

e

deduct the interest in full in the year in which it was paid.?
The IRS noted that the taxpayer had relied in good faith on the
financial institution’s computation of the interest. When filing
his 1990 tax return, the taxpayer claimed $10,000 as qualified
residence interest.?® Afier the taxpayer filed this return, the
financial institution discovered that it had overcharged the
taxpayer $700 on the interest due on the ARM. It paid him_
$750—an amount representing a refund of the $700 over-
charge and accumulated interest of fifty dollars The taxpayer
reported the $750 payment as part of his gross income for 1991.

The Internal Revcnue Code (IRC) allows a taxpayer to
deduct qualified residence interest.40 Genera]ly. the deduction
is limited to the actual amount of the taxpayer's liability.4!
When the taxpayer pays a liability in good faith, however, the
IRS will allow a deduction in the tax year of the payment if
the taxpayer chooses to itemize it—even if the payment later is
found to be erroneous.42 Having paid the interest in response
to the financial institution’s determination, the taxpayer in the
instant case could deduct the full payment reported on his
mortgage interest statement, although that payment actually
exceeded the taxpayer’s mortgage liability for 1990.

When the taxpayer filed his 1991 return, he reported the
financial institution’s overcharge and the interest it earned as
part of his 1991 gross income. -Although the fifty dollars in
accumulated interest certainly had to be included in the tax-
payer’s gross income,*? the need to report the full amount of
the overcharge as income depended on whether the taxpayer
received a tax benefit when he deducted the overpayment in
1990.4 The amount of an interest overcharge reimbursement
that is included in gross income is the smaller of the amount
the taxpayer recovered, or the amount by which the taxpayer’s.
itemized deductions in the year of the interest overcharge

38See Revenue Ruling 92-91, 1992 LR.B. 44 Significantly, the ARM qualified a1 all times as elthcr acqmsmon indebiedness or home eqmty mdebu:dness wnh
respect 1o a qualified residence of the taxpayer. Accordingly, all the interest the taxpayer paid on the ARM was qualified residence interest. See LR.C. §
163(h)(3)XA) (Maxwell Macmillan 1992) (defining qualified residence interest as interest that has been paid or has accrued on acquisition mdebtedness or home_

equity indebtedness with respect to any qualified residence of the taxpayer).

$5450. ‘

40See LR.C. § 163(h)(3) (Maxwell Macmillan 1992).

4 See Kcnyon Instrument Co. v. Commissioner, 16 T.C. 732 (1951)
428ee Baltimore Tr:msfcr Co. v. Commissioner, 8 T.C. 1 (1947).

SLRC. § 61(a)4) (Maxwell Macmillan 1992).

39The taxpayer's total itemized deductions for 1990 were $15,000 (including $10,000 in mortgage interest). The taxpayer could have taken a standard dcducuon of

“See Rev. Rul. 92-91, 1992 LR.B. at 44; see alse LR.C. § 111 Maxwell Macmillan 1992). The IRS noted that IRC section 111 pamally codxﬁes

the tax benefit rule, which generally requires the inclusion in income of amounts that were deducted by a taxpayer in a prior tax year to the
extent those amounts generated a tax benefit to the taxpayer through a reduction in the amount of tax liability in the prior tax year. See
generally Estate of Block v. Commissioner, 39 B.T.A. 338 (1939), aff d sub nom. Union Trust Co. v. Commissioner, 111 F.2d 60 (7th Cir.),
cert. denied, 311 U.S. 658 (1940). The tax benefit rule is applied when a subsequent event occurs which is fundamentally inconsistent with
the premise on which an earlier deduction was based. The purpose of the rule is to achieve rough transactional parity within the framework
of a tax system requiring annual calculations. See Hillsboro Nat'l Bank v. Commissioner, 460 U.S. 370 (1983), 1983-1 C.B. 50.

Rev. Rul. 92-91, 1992 L.R.B. at 44.
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exceeded the standard deduction.*5 In this case, the taxpayer.
received a $700 reimbursement in 1991 that was attributable

to his 1990 mortgage interest deduction. His reimbursement
of $700 was less than $9550—the amount by which the
taxpayer’s total itemized deductions in 1990 exceeded the
standard deduction that he could have claimed. Accordingly,
the taxpayer properly included the $700 reimbursement in his
1991 gross income.4¢ Major Hancock.

VFamily Law Note .+ -

Adopuon Rezmbursemem Update

|

Section 638 of the Nauonal Defense Aut.honzauon Act for

Fiscal Years 1988 and 1989 created an adoption reimburse-
ment test program.47 Under that program,* a soldier who
“initiated”4 the adoption of a child between 1 October 1987
and 30 September 1990 could claim reimbursement of up to
$2000 for necessary adoption expenses.50 A' soldier who

adopted more than one child could recover up to $2000 per
adoption, up to a maximum of $5000 per caleridar year.5! ‘The

test program expired at the end of fiscal year 1990. Conse-
quently, soldiers wishing to submit reimbursement applica-

tions for adoptions initiated during the test period had to'do so

no later than 30 September 1991

:-Section 651 of the National Defense Authorization Act for
Fiscal: Years 1992 and ‘199352 reinstated this program perma--
nently for adoptions completed after 4 December 199253 The
permanent program is available to service members who serve .
at least 180 consecutive days on active duty, Like the test
program, the permanent program permits a soldier to recover
up o $2000 in “qualifying expenses™s* for each adoption. A
soldier may claim reimbursement for ‘the' adoptlons of more
than oné child; however, the soldier may not receive more
than $5000 in one calendar year.5 - Any money a soldier
recerves under the program is taxable to the soldrer as mcome ,

0. A P

To allow soldiers to recover quahfied adoptron costs for
adoptions finalized between the expiration of the test program
and the enactment of the permanent program, Congress
enacted section 652 of the National Defense. Authorization
Act for Fiscal Year 1993.56 Under this provision, soldiers have
until 29 October 1993:to apply for reimbursement of expenses
incurred between 1 October 1991 and 4 Deceinber 1992.57

Legal assistance attorneys must alert soldiers to several sig-
nificant limitations to the pcrmanent program. A soldier may
claim qualifying expenses only for the adoption of a child
under the age of eighteen.’® The wtravel expenses the soldier,
or his or her spouse, incurs in completing the adoption cannot
be reimbursed’® and no paymems of any kind are permitted
before an adoption becomes final.% - Finally, the expenses a
soldier incurs by arranging a private adoption are not reim-

T RO

435,¢ Rev. Rul. 92:91, 1992 LR.B. at 44; see also LR.C. § 111 (Maxwell Macmillan 1992).

465¢e Rev. Rul. 92-91, 1992 LR.B. at 44. The IRS indicated that the tax treatment of the overcharge would have been the same even if the financial institution had
credited the overage against the outstanding principal on the homeowner’s mortgage. See id.

47Pub. L. No. 100-180, § 638, 101 Stat. 1019; 1106.08 (1987). °

485ee National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. '1‘01-1'891 § 662 103 Stat. 1352 1465 (1989].5

il

42 According to Depanment of Defense pohcy. proceedings are “initiated” on the date of the home study, or on the date of the child’s placemmt in the adopuve

home. whxchever occurs later.
50Pub. L. No. 100-180, §638(c) 101 Stat. 1019, 1107 (1987).

51 Id_

52Pub. L. No 102- 190 § 651, 105 Stat. 1290, 1385 (1991) (codxﬁed at IOUS ol A § 1052 (Wesl Supp 1992))

FEE SO

SRR

s:"Allhough the program is supposed 1o be permanent, the House conference report calls for the GAQO to conduct 2 two- year study o assess the value of the . program
asmmoenuve for recmxlmem and retention. HR RBP No 311 102d Cong,, lsl Sess. §54(1991). - ‘ » ] S )

$4Qualifying expenses are “reasonable and necessary expenses,” specifically including adoption agency fees, placemerll fees, legal feés and court cos'ts‘ medical
expenses, expenses relating to l.he biclogical mother s pregnancy and childbirth, md temporary foster care. See 10 U SCA.§ 1052(g)(1) (Wesl. Supp. 1992)

$31d. § 1052(c). T
36Pub. L. No. 102484, § 652, 106 Stat. 2315, 2426
$71d. § 652(b), 106 Stat. az 2426.

5810 US.C.A. § 1052(a) (West. Supp. 1992),

59/d. § 1052(gX1)(A).

6014, § 1052(c).
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bursable. : The program will reimburse only the *reasonable and

necessary ‘expenses”6! a service ‘member incurs’in obtaining.

an adoption through a state or.local agency, or through a non-
profit voluntary agency that is authonzed by faw to place
chﬂdren for adoption

A sold1er must file for rexmbursement w1th1n one year of

completing an adoption. At present, a soldier’s commander
must certify the soldier’s claim for reimbursement.  The soldier
then must submit the claim to the local personnel office.
After reviewing ‘and certifying the claim, the personnel office
will forward it to the Defense Finance and Accounting Service
center in Cleveland, Ohio, for payment. The local office will
not proccss or pay the claun : TR

i Legal ass1stance attomeys may obtam addmonal mforma-
tion about the adoption reimbursement program by calling
Major Linda Webster of the Army Legal Assistance Division,

Office of The Judge Advocate General.- She may be reached.

at DSN 227-3170 or (703) 697-3170. Major Connor.
Consumer Law Note .

Do Bizlwatch-‘-sena:'e Bill 316: -
. Garnishment of Federal Pay -

A note prev1ously pubhshed in The Army Lawyer52 alerted
LAAs to pending Senate Bill 316, which—if enacted—would

allow courts to garnish federal wages in the same manner as

61See id. § 1052(g); supra note 4.

they now garnish nonfederal wages. On 24 September 1992,
the Senate passed the bill without adopting any cxcepuons for
mxhtary persom'lcl63 Major Hostetter. D

Survivor Benefits Note SRR

Survivor Benefits: Recent Statutory Changes

On 29 October 1992, President Bush signed the Veterans’
Benefits Act of 1992 (VBA).%4 The VBA significantly changes
certain survivor benefits. The affected benefits include
Dependency and Indemnity Compensation (DIC), Servicemen’s
Group Life Insurance (SGLI), Veteran’s Group Life Insurance
(VGLI), and Servxce Dnsabled Veterans’ Insm'ance (SDVI) 65

The VBA has changed the method of calculatmg DIC
payments to the surviving spouses of soldiers who have died
on active duty, replacing payments ! based on the deceased’s
rank with flat monthly payments of $750. 66 The surviving
spouses of medically retired veterans will receive $935.67 The
VBA also increased DIC payments made on behalf of a sur-
vwmg child under the age of exghteen 68

The VBA mcreased the amount of i msurance avaxlable

: through SGLI. Effective 1 December 1992, upon affirm-

ative application, a soldier may increase his or her SGLI cov-
erage to a maximum of $200,000.7° Because SGLI proceeds
may be included in the decedent’s gross taxable estate,™ this

S

62TTAGSA Practice Note, Billwatch—House Bill 643 and Senate Bill 316: Garnishment of Federal Pay, Army LAW., June 1992, at 48.

63138 Cong. Rec. S14961-02 (daily ed. Sept. 24, 1992); see 1992 WL 237433. .

64Pub. L. No. 102-568, 106 Stat

65In addition to changing the benefits listed in this note, the Velerans' Benefits Act amends statutory provisions goveming Veteran's Mortgage Life insui'ance the
Montgomery GI Bill; vocational rehabilitation and pension programs; job counseling, training, and placemcm services for veterans; a.nd [other veterans' programs,
See id. §§ 204, 300-320, 400-405, 500-506, 600-606, 106 Stav. at _____.

66/4. §§ 101-104, 106 Stat. at . Under the previous plan, DIC payments ranged from $616 per month for the surwvmg spouse of a private (E-1) to $1580 per
month for the surviving spouse of a gcnera.l (0-10). See 38 U.S.C.A. § 1311(a) (West Supp 1992). A]l paymcnu o sumvmg spouses of soldxcrs who d1e afier 31
December 1992 will be calculated under the new law. See Pub. L. No 102-568, § 102,106 Stat. ar

67Seé Pub. L. No. 102- 568 § 102(3)(2) 106 Stat. at - The sumvmg spouse ofa velcra.n who chcs before 1 January 1993 will receive compensauon
based on the pay grade of such veteran . . . if that amount is greater than the total amount determined with respect to that veteran under paragraphs (1) and (2) [of
secuon 102(a)] " See id. § 102(:1)(3) 106 Sm at____

63 Before l Ianuary 1993 survwmg chﬂdren under the agc of 18 received $71 each per month. Su 38 US.C.A. § 1311 (West Supp 1992) That amount increased
to $100 on 1 January 1993, and will increase again 10 $150 on 1 October 1993 and to $200 on 1 October 1994. See Pub. L. No. 102-568, § 102(b), 106 Stat. at
— . Other aspects of the DIC entitlement, such as benefits payable to children between the ages of 18 and 23, were not affected by the new legistation. ‘See 38
U.S.C.A. §8 1300-1323 (West Supp. 1992), for further details on the DIC program. ‘ .

69Pub. L. No. 102-568, § 205, 106 Stat. at

70]d. § 201, 106 Stat. at ‘

T Life insurance proceeds generally are includable in the gross taxable estate if the decedent was maintaining incidents of ownership—such as the right to change
beneficiaries—in the policy when he or she died. See LR.C. § 2033 (Maxwell Macmillan 1992). Although the payment of SGLI benefits “made 10, or on account
of, a beneficiary shall be exempt from taxation,” 38 U.S.C.A. § 1970(g) (West 1991), this exempnm extends only to income taxes—not 10 estate taxes. See United
States Trust Co. v. Helvering, 307 U.S. 57 (1939) (interpreting a similar tax exemption pmvmon in another government life insurance program).
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change will increase the number of military personnel with
estates subject to federal estate taxation, thereby multiplying
the number of soldiers with complex will drafting and estate
planning problems.”

Maximum VGLI coverage also is increasing to $200,000.7
Moreover, VGLI has become renewable, group term insur-
ance. Policyholders no longer have to leave the VGLI program
after five years, but may partmnpate in the program indefi-
nitely.74

The SDVI program makes life insurance available to
medically retired veterans who otherwise would be. uninsur-
able.™ Only these retirees are eligible for SDVI. 76 The avail-
ability of SDVI is an important factor that an LAA must
consider when helping a terminally ill or injured soldier to
decide whether to accept medical retirement or to die on
active duty.” The new legislation doubles the available SDVI
coverage, increasing it to $20,000. 78 Major Peterson.

72The current unified tax credit of $192,800 protects the first $600,000 of every estate from federal taxation. Se¢ LR.C. §§ 2001, 2010 (Maxwell Macmillan 1992).

73Pub, L. No. 102-568, § 202, 106 Stat. at
NI, '
7538 US.C.A. § 1922 (West Supp. 1992).

%14,

7TFor more detailed discussions of this issue, sec TTAGSA Practice Note, The Impact of Medical Reuremenl on Surwvor Benefits, Arvy LAW Oct. 1992 at 43,
Memorandum, Deputy Assistant Judge Advocate General, Dep't of Navy subject: Reurement of Tenmnally [ Semcemembers (5 Mar. 1991)

T8Pub. L. No. 102-568, § 203, 106 Stat. at

. Claims Report

United States Army Claims Service

Household Goods Recovery Notes

Digests of Recent Comptroller General and GAO
Decnsnons

Carrier recovery com_inucs to be a vital part of the claims
system. Diligent carrier recovery efforts may make the
difference between paying soldiers’ claims and running out of
claims funds. 'Claims personnel at field offices can enhance
carrier recovery efforts by familiarizing themselves with the
responses of the Comptroller General and the General
Accounting Office (GAO) to issues that carriers have raised
on appeal. The Claims Service has compiled a digest of
Comptroller General and GAO decisions to help its recovery
branch to respond effectively to carrier appeals of offset
actions. We hope that this digest also will assist field offices
in their recovery efforts. The Claims Service will continue to
publish regular updates as decisions are recelved Colonel
Bush.

Dlgosts of Decisions

1. Compromzse Offers. The Comptroller General has held
that a compromise offer that an agency submits to a carrier to
settle a loss or damage claim binds the agency only if the car-
rier actually accepts the offer. If the carrier rejects the offer,
the agency may deduct the full value of the claim from the
sum due to the carrier, even if this offset exceeds the amount
of the proposed compromise. American World Forwarders.
Inc., B-247770, July 17, 1992,

2. Department of Defense (DD) Form 1840/1840R.

‘a. 'Damage Description. An agency can provide a carrier
with adequate notice of loss or damage by promptly dispatch-
ing a DD Form 1840R, even if this form does not contain the
specific or detailed exceptions that the agency later includes
with the DD Form 1843 claim that it submits to the carrier.
See Z-2862589 (32), Aug. 31, 1992 Z-2167657, Aug 14,
1985.
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“b. Dlspatch Versus Postmark ‘Date The' dispatch dar.e ‘on

the’ ‘DD 'Form 1 840R—not the postmark date-—is the con-:

l:rolmg date for determmmg whéther notification was'timely.
See National Forwarding Co., B-238982 Iune 22 1990 Z-
223409 33 July 30 1992 Cooien

¢ Errors, Fmdmg that a shlpper s lxsung of “83” instead of

“283" on a DD Form 1840R was an easy and understandable
error, the GAO held that the carrier received timely notice of
the damage. See Z-2862118-06, Aug. 3, 1992,

.d. Notice and Later Discovered Loss or Damage. The
Joint lextary-lndustry Memorandum of Understandzng on
Loss and Damage provides that a carrier must accept written
documentation advising the carrier of later discovered losses
or damages as evidence overcoming the presumption of cor-
rectness of the delivery receipt, if the agency dispatches this
documentation no later than seventy-five days after the carrier
has completed delivery. Similarly, the GAO found in one
dec1s1on that .a carrier received adequate notice, despite the

shipper’s failirre to note the full extent of the damage on the

DD Form ]840R when the carrier received the entire claim—
including the DD Form 1843, the DD Form 1844, and the
repair estimate—within the seventy-five-day notification
period. See Z-2867179, July 21, 1992; see also Z-2862118-

06, Aug. 3, 1992 (although the shipper signed the receipt for

delivery of an item, the agency’s postdelivery notice to the
carrier overcame the presumption of the delivery receipt’s
correctness).

3. Depreciation.

a. Items in Storage. The GAO adheres to the rule that
depreciation is not charged against goods while they are -

stored. See National Forwarding Co., B-238982, June 22,
1990; Z-2609168-53, Aug. 31, 1992; Z-2609168-40, Aug. 27,
1992; Z-2862806-18, July 14,1992,

b. Items Less than Slx Months Old No depreciation is
charged on an item less than six months old, unless it is an
Qbject that deprecxates rapldly, such as an amele of clothmg
See Z- 2862806 17 Aug. 24,1992, ‘

"' ‘,ﬁ . ' Vieor oo

c Allawance List. Deprec:anan Guzde Versus the Jomt
Mzhtary-lndustry Depreciation Guide. The GAO will use the
Joint. Military-Industry Depreczauon Guide if a carrier
disputes the claims office’s depreciation assessment. - See Z-
223409-27, July 21, 1992.

ST e e e e ey
4. Disputes of Fact Between Agency and Carrier. The GAO
normally will accept an agency’s determination of fact, as
noted in the written, record unless t.he carrier.can show by a
preponderance of the evndence that the determmatwn is erro-
neous. When a carrier claxms that a elaxm reflects preexxstmg
damage (PED), rather than new:damage, the GAQ generally
will uphold the.agency’s determination 4f the agency .con-
ducted its own inspection and verified the existence of the

1991,

damage and the carrier did not inspect. “See Z-2862118 (4),
Aug. 31 1992, Z-2862118-06 Aug 8, 1992‘ -2865948 (4)

July 30,1992, ' ‘
5. Freight Charges. An agency denied a carrier’s demand for
freight charges after the shipper discovered that the carrier had
damaged a chest and 'a book in the shipment. The agency
denied the freight charges because the repair costs for the’
damaged items exceeded their replacement costs. -The Comp-
troller General, however, ruled that a carrier is entitled to
receive freight charges for transporting -household -goods
(HHG) unless the goods are “desu'oyed” in transit. An item is
“destroyed” only if it no longer exists in ‘the form in which the
shipper tendered it to the carrier, is-damaged beyond. repair.or
renewal, or is useless for the purpose for which it was
intended. In the instant case, the chest and book did not meet
the Comptroller General’s definition of “destroyed,”, even
though they could not be repau'ed for less than their repface-
ment costs. See Aalmode Transp. Corp., B-231357, Jan. 15,

6. Inherent Vice. In one appeal, a carrier argued that it was
not liable for corrosive damage to a brass clock iin a sealed
carton because corrosion was an “inherent vice” of the brass.
The GAO held that the “inherent vice” exception did not
apply because the carrier had failed to show that the operation
of natural laws actually had caused the damage. See Z-
2609168-40, Aug. 27, 1992,

7. Inspection Rights. A carrier argued that a shipper had
denied it its inspection rights by cleaning a sofa, couch, and
love scat before the carrier could inspect those items. The
shipper and the agency claimed that all three items had been

 soiled and spotted when the carrier delivered them. The GAO

found for the agency, noting that the carrier’s inability to

" inspect the damage had resulted more from the shipper’s

misunderstanding of the carrier’s inspection rights than from
an intentional denial of those rights. See Z—2861971 4), July
14, 1992. .

..  Practice Tip. When respondmg toa .
" carrier's allegatton that zts mspecnon njghts o
were denied, tailor your response to address
the specific basis for the camer s allega- . ..
tion. A carrier may argue that the shipper -
prevented it from mspecung the damaged N
items, that the items were repazred or. . .
.. . cleaned before the inspection, or that.the ...
i, .. claims office failed to conszder the _:..«';; .
. mspecuan repartuuts adjudzcaaan -

8. lnsuranee The govemment 1s not hrmted to recpvermg
the amount paid to the shipper, A federa.l -agency also may
enter an offset agamst the carrier on behalf of the private
insurers that paid the shlpper s clalm See Fogarty Van Lines,
B-235558.6, July 5, 1991; Ens;gn Van_Lines, B- 224827 4,
Nov. 21, 1990; Z-2609168 (53), Aug. 31, 1992. q
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9. Internal Damage. The GAO generally will not find a
carrier liable for “internal damage” to an item if no evidence
suggests that the carrier damaged the item through mis-
handling, or if the problem otherwise appears unreiated to the
move. The GAO does not believe that an agency reasonably
may ‘expect a carrier to document the operating condition of
each item at tender. See, e.g., Z-2609168-40, Aug. 27, 1992;
7-2862118-05, Aug. 6, 1992; 'Z-2862118-04, July 30, 1992.
The GAO will treat the cleaning and mhné of clocks as rou-
tine maintenance incident to ownershlp—not as repairs to
PED performed incident to the repair of damage inflicted dur-
ing the shipment. See Z- 2862118-05 Aug. 6 1992, '

Practice Tip. When responding to a carrier's allegation of

“internal damage,” search through the files and the
chronology sheet for any mdzcanon of external damage 1o the
item or the carton in which it was packed, and for any
statements or notations by the sthper about the circum-
stances surrounding the packing or delivery of the item. Note
the age of the item and check the repairI estimate for any
explanation of how the damage occurred ’If you believe that
the evidence in the file is insufficient to support a determina-
tion of rough handling or external damage, contact the
estimator to obtain more speczf cs about, the nature of the
damage. You should not feel limited by the lack of evidence in
the file.

10. Inventory. |

a. Description of Items on Inventory. - Paragraphs 54a and
54c¢ of the Tender of Service require a carrier to prepare an
accurate and legible descriptive inventory of the HHG in a
shipment. A carrier occasionally will allege that the item
listed on the inventory is of lower or different quality than the
item claimed. If a carrier does so, refer to the Tender of Service,
which requires the carrier to ensure that the inventory accur-
ately describes each item. You also should check the file for
evidence of the value of the item.

'b.  High-Value Items. A Shlppel' need not speclfy on the
inventory that an item is “high- value " See Z-2865948 4), July
30,1992,

11. Missing [téms; B

a. Items stsmg from Sealed Cartons. The GAO has held
repeatedly that a carrier is not relieved of liability for missing
items merely because it delivered the carton in which the
items were packed in the same sealed condition that it was in
when the carrier received the items. -The carrier must show
that the items were not removed from their carton while the
carton was in the carrier’s possession.  See Aalmode Transp.
Corp., B-240350, Dec. 18, 1990; Paul Arpin Van Lines, B-
213784, May 22, 1984; Z-2609168 (53), Aug. 31, 1992; Z-
2867640, Aug. 8, 1992; Z-2609168-63, July 16, 1992.

b. Missing Accessories, Parts, and Attachments. A carrier
can be held liable for missing parts and accessories that the
shipper has not listed separately on the inventory, such as nuts

and bolts for metal racks or shelves, hoses and accessories for
a vacuum cleaner, the lid for a trash can, or assembly hard-
ware for a tea cart. The GAO maintains that these accessories
and parts are essential for the uses of the devices to which
they attach and that a shipper ordinarily would tender these
items together. See Z-2862118-04, July 30, 1992; Z-2609168-
63, July 16, 1992.

c. Missing Items Not Listed on the Origin Inventory. The
GAO has held repeatedly that a shipper need not list an item
of his or her HHG specifically on the inventory for the carrier
to be held liable for the item’s loss. The carrier may be held
liable if other circumstances establish that the shipper actually
tendered the item to the carrier and the carrier lost it in ship-
ment. An agency can meet this requirement by showing that
the inventory lists a tendered item with which one reasonably
would believe that the missing item was packed—for example,
a waterpick packed with *“bathroom items,” a camera packed
with “storage closet items,” a basket packed with “games,” a
plaque packed with books (because a plaque is flat, like a
book), a vacuum cleaner brush packed with the vacuum, a
video cassette recorder and computer programs packed with
cartons labeled “tapes” and “miscellaneous,” and framed pic-
tures packed with “dried flowers” (because both are decora-
tive items), See Cartwright Van Lines, B-241850.2, Oct. 21,
1991; Fogarty Van Lines, B-235558.4, Mar. 19, 1991; Valdez
Transfer, Inc., B-197911.8, Nov. 16, 1989; Z-2862118-05,
Aug. 6, 1992; Z-2867496, July 27, 1992, Similarly, the
agency can meet the requirement if the shipper describes in
express detail circumstances surrounding the packing and
tender of the missing item. See Z-2862118.05, Aug. 6, 1992.

Practice Tip. The GAO appears to be
flexible in finding carrier liability for items
missing from cartons that contained similar
items. When responding to a carrier on this

- issue, consider the features that the missing.
_item has m common with the other items in
- the carton in which the missing item was
. packed.

d. Missing Items Picked Up from Nontemporary Storage
(NTS). The GAO has held that the delivering carrier must
inspect all prepacked goods to ascertain the contents, and the
condition of the contents, of the shipment. See Z-2862806-18,
July 14, 1992. If the delivering carrier does not prepare a
rider, the loss or damage is presumed to have occurred in the
hands of the last bailee. In one case, a carrier failed to prepare
a rider when it picked up a shipment from a storage facility
because the cartons were 'sealed and the carrier saw no evi-
dence of tampering: ‘The GAO held the carrier liable for
several items the shipper later discovered were missing from
the cartons. See Z-2867640, Aug. 8, 1992; accord Paul Arpin
Van Lines, B-213784, May 22, 1984

Practice Tip. Under some circumstances,
assuming that the delivering carrier did not
_ cause the damage may seem logical—for
example, when an item has suffered exten-
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" sive mildew damage, evzdently because it
i was stored in a damp warehouse for a pro-
longed period, and thé dehvermg carrier
' "had'the shtpmentfor only a _few days
Nevertheless, the Armed Forces' agreement
"\ With the-carrier industry speczfzes that a*
delivering carrier must inspect the HHG'
and prepare a rider or accept the conse-
B quences of its fazlure to mspect Many“‘“; o
" carriers consc:ously decide not inspect for © '
‘“economic reasons: they do not ‘wish to -
-+ spend work hours on inspections.- Under
W these czrcumstances, ‘they should not be
"7 relieved of liability because claims person-
. nel feel intuitively that the carriers could ‘
" w4inot have caused the damage. A carrier that ¢
s fatls fo inspect and prepare a rider kriow--

12. Preexzsung Damagé /A carrier w1ll ‘not be reheved of

liability by alleging PED if the record shows that (1) the dam-

age was listed :;properly on the DD Form 1840 or DD Form
1840R; (2) the damage supporting the claim is new or is more
severe than the damage to the item before tender; (3) the form

was dispatched.promptly;: and (4) the agency inspected the.

shipment'to verify the damage. The agency’s determination is
even more convincing if the carrier failed to inspect the item

or to submit its own estimates. See Continental Van Lines, B-

215559, Oct. 23,-1984; Z-2862806-17, Aug. 24, 1992; Z-
2862118 10, July 13, 1992, Z-223409-40, July 13,1992,

a Items Pulled from NTS A dehvenng carrier that dis-

covers substantial PED to items. in a shlpment when it pulls
the shipment from NTS has an mcentwe to inspect the goods
after dehvery to ensure that it will not be held hable for the
PED. See Z- 2862118 06, Aug 3. 1992

b. New Damage The GAO will find a ‘carrier liable, and
will allow the full cost of repair, if the damage listed at deliv-
ery differs from the damage listed on' the inventory. This is
especially true when an item suffered extensive damage, the
carrier received timely notice of the damage and the carrier
did not submit estimates or furnish an mspecuon report See

-223409-40 July 13 1992 s

e Repau' The carrier is hable for the full cost of repairs,
even if some PED incidentally is repaired in the process. See
Interstdte Van Lines, B-197911.2, Sept. 9, 1988 Z-2862118-
06Aug3‘1992*”“w ; ‘

R

13, Repatr andReplacement Estimates. The GAO will accept-i

anagency’s administrative determinations of fair market value
and reasonable repair costs unless the carner presents compe-
tent evidence that the costs are unreasonable .in comparison
with the local market pnce of the repau' service or the value of
the damaged item. See Beach Van & Storage, B-234877,

Dec. 11, 1989; Z-28621]8, Aug. 31, 1992; Z-2867005, July
24, 1992; Z-2861971 (4) July 14, 1992

a. Addmonal Repalr A shxpper filéd a an amended ¢laim for
an additional $300 for repair to a chair. ‘The shipper provided

a new estimate to support this amendment, explaining that the’
repairman had discovered structural damage to the chair when'
he began the repair. The carrier responded that the repairman
would have noticed the structural problem if it actually had
existed when he prepared the first estimate.. ' The GAO held
for the agency, finding that the carrier had not. presented
competent evidence showing that the agency's estimate was
unreasonable. See Beach Van & Storage, B-234877, Dec. 11,
1989; Z-2866671-13, July 13, 1992, : -

b. Reasonableness of Replacement Costs A camer argued
that the amount allowed for the m1ssmg piece of a mne-plece
sectional sofa group should be reduced ‘o reflect the value of
the “going out of business” purchase price of the unit, rather
than the unit’s current replacement price. The GAO found for
the agency, holding that the carrier did not present evidence
showmg that the replacement cost was excessive. See Z-
2729037-61, Aug. 27, 1992. In another case, the carrier
argued that an item’s replacement cost was significantly higher
than its original cost and that paying the shipper a sum equal
to the higher cost unfau'ly enriched the shipper. The carrier
offered to pay an amount based on the item’s depreciated orig-
inal cost.  The GAO disagreed. It held that depreciations
should be deducted from an item’s replacement cost-—not 1ts
ongmal COstL. See Z-2867005, July 24, 1992. =

Practice Tip. Carriers often cagently

point out the lack of substantiation in claims

files for the replacement values of items - -

over $100. You always should attempt to

verify the amount claimed by contacting =
-local stores, checking store catalogs, or =

calling the manufacturers of the lost or -:

damaged items. You can do this easily with
" brand items, especially audio-video items. . -, :
. This step will save the government the time;‘ G
.and expense of respondmg fo a carrier's , .
, appeal. o -

c. Timeliness of Estimates. The GAO upheld an agency’s
reliance on a repair estimate prepared for a damaged table
nine months after the carrier delivered the table, Fmdmg that
the damage described on the repair estimate was more serious
than the damage listed on the rider and the inventory, the
GAO concluded that this additional damage could not have
been inflicted under normal domestic conditions dunng ‘that
penod. The GAO also noted that the carner did not submit an
estimate refutmg the shxpper s estxmate *See Z-2862118 06
Aug. 3,1992.

' Practice Tip “Consider using the argu- """ <"1
" ment described above when a carrier com-""
' plains that an item sustained damage between - V-
e the ttme af delivery and the time of repair. ‘

14 Underoﬁ‘set (Agency Error); An agency can ask thé GAO
to charge the carrier for an item that the agency erroneously
failed to offset See Z- 223409-33, July 30, 1992

Captam Dlllenseger
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Labor and Employment Law Notes

; OTJAG Labor and Employment Law Oﬁ‘ice ;

Labor Relatwns Notes -

. 'Home Addresses—FPM Letlef 711.Q164“ S

On 17 September 1992, the Office of Personnel Manage-

ment (OPM) issued Federal Personnel Manual (FPM) Letter

711-164.! 1n this letter, the OPM -opined that the list of

routine uses recently published in ‘the Federal Regzsterz per-
mits a federal agency to disclose information from’ personnel
records in its custody to a labor union “when [this information
is] relevant and necessary to [the union’s] duties of exclusive
representation.”™ Information is “relevant” if it “bears a trace-
able, logical and significant connection to the purpose to be
served.” It is “necessary” if “no adequate alternative means or
sources for satisfying the union’s information needs exist,”s

~ ‘The following gmdelmes for the release of home addresses
and other types of mformauon appear in FPM Leuer 71 1 1 64

Home Addresses:

Usually, Lhe union will state that it seeks ‘
employee home addresses .
bargaining unit members ata locatxon other
than the worksite. However, the routine use -
does not establish a per se rule that home . ..
addresses of employees are available to their
exclusive bargaining representatives upon
request. By its terms, disclosure must be
“necessary” for representation purposes.

i

If adequate alternative means exist for
communicating with bargaining unit
employees, disclosure of home addresses is
not “necessary,” and the routine use does not
apply. :

In examining whether adequate alterna-
tive means exist for contacting bargaining
unit members, the agency should first
determine whether any alternative means
exist. There are a variety of recognized

. to contact .

alternatives, such as union bulletin boards,
desk drops, delivery via an agency mail
distribution system, meetings, or hand-
billing in non-work areas frequented by
employees. If alternative means exist, the

-+. agency must then evaluate their adequacy.
An alternative means will usually be

: adequate if it permits information from the

; -.union to be available to bargaining unit
- .- employees. ‘However, if an employee spends
" - ‘most of his or her time away from the work-
place and, thus, is not reachable by the -

union through any existing alternative means

of communication, release of [his or her]
"home address to a union representauve may

be permitted.
Other Types of Information:

Umons w111 often cite a generalizéd need

for information about agency actions with

respect to individual employees For
example, the union may ask for a list of
employees who have been counseled or

. disciplined within a specific timeframe,
. stating that it needs the information in order
1o con51der whether or not to file a grievance.

Ageneles must apply a two-step analysis in
determining whether the requested informa-
tion is releasable. First, the union must

show that the information is “relevant” to

carrying out its representational obligations.
For example, a dispute may not be grievable
under the parties® collective bargaining

- agreement and, if that is the case, informa-
. tion pertammg toitisnot* relevant.

Second if the agency determmes that the -
information is “relevant,” it must also deter-

mine that the information [actually] is . . .

““necessary.” The union must show that it

has a particularized need for the information

in a form that identifies specific individuals,

-

UFPM Letter 711-164, Acting Director, Office of Personnel Management, subject: Guidance for Agencies in Disclosing Informauon to Labor Organizations

Certified as Exclusive Representatives Under 5§ U.S.C. Chapter 71 (Sept. 17, 1992).

257 Fed. Reg. 154 (1992).

3FPM l‘eﬁer‘llll¥l64. supragote 1,atl., .

4/d. at 2. The OPM also siated that “a n:oogmmd union’s access to information from Privacy Act systems of records is not unconditional.” See id.

Sid.
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and that its information needs cannot be - -
satisfied through less intrusive means, such

as by releasing records with personally- «
identifying information deleted.®

Mr. Meisel.

. sy
; ‘ o
S !

"Se'fuél Preference l?rOtéCﬁon Ne’gbtial)le'

At present, ncxther sexual preference, nor sexual orientation,
is a protected ‘category under § CF.R. ‘part 16147 or Army
Regulation 690-600.8 Last year, however, the Federal Labor
Relations' Authority (FLRA) declared negotiable a proposal
prohibiting discrimination based on sexual preference or
orientation.? The FLRA concluded that the absence of any
law requiring an agency to refrain from discrimination based
on sexual preference or orientation does not mean- that the
agency cannot-agree to refrain from such discrimination. In
Department of Housing & Urban Development v. Federal
Labor Relations Authority, 19 the Court of Appeals for the
District of Columbia Circuit afﬁrmed the FLRA’s negotlablhty
determination. .

In its arguments before the court of appeals, the Department
of H0usmg and Urban Development (HUD) contended that
the provision was inconsistent with existing federal law. The
HUD claimed that the provision would expand the appeal
rights of probauonary employees, allowing them to use griev-
ance procedures to allege discrimination based on sexual
orientation, Slgmflcantly, the Court 'of Appeals expressly
declined to address this issue when it upheld the FLRA deci-
sion, having found that the HUD failed to raise that argument
when it appeared before the FLRA. Mr. Meisel.

61d. at2-3.

7See 29 C.F.R. §§ 1614 lOl t0 .607 (1992)

Retroactive Application of Collective
Bargaining Agreement Provisions Is Negotiable

‘During negotiations on a collective bargaining agreement
(CBA), an exclusive representative advanced a proposal
stating, “This agreement will be effective [from] 10 Dec, ‘91
and will remain in effect until superseded by renegotiation of
formal contract.”! The agency rejected the proposal.i? In its
arguments before the FLRA, the union explained that the
provision making the CBA retroactive would not take effect
until after the agency head had reviewed the CBA pursuant to
5US.C. § 7114(c).1? The FLRA held that a proposal to make
CBA provisions retroactive upon the agency head’s approval
of the CBA is negotiable if the proposal otherwise comports
with applicable laws. rules, and regulatxons 14 Mr, Meisel.

Equal Employment Opportumty Notes

& -Ninth Circuit Applxes :
le nghts Act of 1991 Retroactively

In Davis v. City & County of San Francisco,!'S municipal
and county authorities appea.led from a federal district court’s
award of expert witness’s fees to the plaintiff in a case that was
pending litigation when the Civil Rights Act of 199116 entered
into effect. Splitting with the courts of appeals for the Fifth,
Sixth, Seventh, Elghth Eleventh, and District of Columbia
Circuits,!? the Ninth Circuit Court of Appeals ruled that the
Act applies retroactively to litigation that was pending when
the Act became law. The Army, however, continues to adhere
to the Equal Employment Opportunity Commission’s (EEOC’s)
position that the Act should be apphed only prospectively.1®
Mr. Mexsel '

8DEP'T OF ARMY, Rm 69(%600 Cwu.um Pmsoxmm. Equu. Em.omn‘r OPPORTUNITY Dmsuimmox Comm ( 15 Sept. 1989)

9 American Fed'n of Gov't Employees Nat'l Council of Hous. & Urban Dev. Locals, 39 FLR.A. 396 (1991). The proposal provided, in pertinent part, that
“although not covered by Federal statute or EEOC regulation, Management and Union agree that no discrimination will be tolerated on the basis of sexual

preference and/or atientation.” See id. 8t 399. -

10964 F.2d 1 (DC C]l' 1992)

11 See National Ass n of Gov't Employees Local R14-52, 45 F.L.R.A. 910,915 (1992).

12/4. a1 910.” o
1314, a1 916.

14See id, at 9l7

15976 F Zd 1536 (9lh Clr 1992)

165¢e Pub. L. No. 102-166, 105 Stat. 1071.

.

17Baynes v. American Tel. & Tel. Technologies, Inc., 976 F.2d 1370 (th Cir. 1992); Gersman v. Group Health Ass’n, 975 F.2d 886 (D.C. Cir. 1992); Johnson v.
Uncle Ben's, Inc., 965 F.2d 1363 (5th Cir. 1992); Mozee v. American Commercial Marine Serv. Co., 963 F.2d 929 (7ih Cir.), cert. denied, 113 S. Cr 207 (1992);
Fray v. Omaha World Hemld Co., 960 F 2d 1370 (Bth Cn- 1992); Vogel v. Cxty of Cmcmnau 959 F.2d 594 (6!11 Cir. 1992). ‘

18See Notice No. 915.002, Office of the General Counsel, Equal Employment Opportunity Comm’n, subject: Guidance on Apphcauon of Damage Provisions of the
Civil Rights Act of 1991 10 Pending Charges and Pre-Act Conduct (Dec. 27, 1991).
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. JLoss of Security Clearance Because of Alcohol
. and Drug Abuse Does Not Require Transl‘er
" .+ as@ Reasonable Accommodation . :

~In Guillot v. ‘Department ‘of the Navy,19 the Court of
Appeals for the Fourth Circuit ruled 'that the Navy did not
subject a former employee to handlcap discrimination when it
removed him for losing his security clearance. Guillot, a ten-
year Navy employee, lost his SCI access because he failed to
disclose his alcohol and cocaine addictions on his clearance
forms. The Navy Lhen removed Guillot from federal service
because he lacked the proper clearance for his position. Guillot
appealed his termination, allegmg that the Navy had terminated
him because of his alleged handicaps of alcoholism and
cocaine addiction.: He claimed that the Navy should have
transferred him.to a position that did not require an SCI
access. The Merit Systems Protection Board (MSPB), the
EEOC, a federal district court, and: the Fourth Circuit upheld
the Navy’s action.20 . Each noted!that, under the Supreme
Court’s decision in Department of Navy v. Egan2! a security
clearance defermination is not subject to ' MSPB ‘or judicial
review for aIleged v1olauons of secuon 501 ‘of the Rehabxh—
tation Act.22’

At this pomt the quesnon for labor counselors is what
effect—lf any«—the EEOC's new regulauon523 w1ll have on
similar cases in the future. In perunent part, these regulauons
provide that, when a federal employee becomes ‘'unable to per-
form the essential functions of his or her position because. of a
handicap, the employing agency must reassign the employee to

a “funded vacant position located in the same commuting area
and serviced by the same appointing authority, and at the
same grade or level, the essential functions of which the indi-
vidual would be able to perform with reasonable accommo-
dation."24 If such a position does not exist, or if u'ansferring
the employee to an appropnale position would impose an
undue hardship on the agency, the agency must offer to reas-
sign the employee to a vacant position at the ]ughest available
grade below the employee’s current grade 25 These obliga-
tions exist independently of any provision of the Rehabilitation
Act.

19970 F.24 1320 (4h Cir. 1992)
7“’See Ld at 1323

21484 U.S. 518 (1988).

228ee Guillot, 970 F.2d at 1323; see also 29 U.S.C. § 791(b) (1988).

BSee generally 29 C.ER. §§ 1614.101 to .607 (1992).
214. § 1614.203(g).
214,

2654 M.S.P.R. 303 (1992).

Must an agency reassign-an employee after revoking his or
her security clearance? The new regulations apparently would
not change the holding in Guillot, even though they impose an
affirmative obligation on an agency to reassign-handicapped
individuals. :When an agency removes a handicapped employee
for losing his or her security clearance, this decision is based
not on the employee’s handicap, but on his ér her lack of qual-
ification to retain his or her position. Under Egan, the EEOC
has no authonty to review the merits ofa Quahficauon deter-
mination—in ﬂ'llS case, the decision whether the employee is
entitled to keep a security clearance. ' Accordingly, the new
regulations should not oblige an Army activity to reassign an
employee who loses his or her clearance. Mr. Meisel.

Civilian :Persbn’n'el Law Notes

“iDeduétion of Outside EarningsIsa = .
‘Failu‘r”e to Comply with an Interim Relief Orde'r*z o

- In Mascarenas v. Department of Defense 26 an MSPB
administrative judge (AJ) entered an interim'relief order
directing an agency to reinstate the appellant pending the
outcome of the agency’s petition for review. The agency
declined to reinstate the appellant after deciding that his

“return and presence would be unduly disruptive” to the
workplace.Z’ Instead, it placed the appellant on administrative
leave, informing him that the agency would not pay him until
he submitted information about his remuneration from other
sources. Once the appellant revealed his outside income, his
pay would resume, reduced by an amount equal to the appel-
lant s mcome from outside employment.

‘The MSPB dismissed the agency’s petitwn for review for
fallure to comply with interim relief regulations.28 " It noted
that neither the apphcable federal statute, nor MSPB ‘regula-
tions, provide for the deduction the agency sought to impose.?®
Mr. Meisel. -

See id. a1 307. See generally S US.C.A. § 7701(b)(2)(A)('u)(II) (West Supp 1992) (penmmng agency to dechne 1o reinstate employee pursuant to interim relief

order to avoid undue dmrupuon 10 lhe workp]nee)

z.sMascarenas, 54 M.S.PR.at 308-09.

See SUS.CA. § TI01(b)2) (West Supp. 1992); see also 5 C.FR. §§ 1201.111(c), 1201.115®) (1991,

DECEMBER 1992 THE ARMY LAWYER = DA PAM 27-50-241 39




‘ ‘Attorneys’ Fees: I
S M't'gat‘onIsn'tAlwayszmng' o

A recent MSPB dec1s10n should remmd labor counselors
that an ‘initial decision mitigating an agency action does not
entitle an appellant automatically to attorneys’ fees. .. An
appellant before the MSPB is entitled to recover attorneys’
fees if the following conditions arise: (1) he or she prevailed
on the merits of the appeal; (2) the interest of justice warrants
the award of attorneys’ fees; and (3) the requested amount is
reasonable and was incurred in the course of an attomey-chent
relationship.30

In Hi utchcraﬂ v. Department of Transportation,3! the MSPB
held that a successful appellant is not entitled to attorneys’ fees
when the AJ departs from precedent to rule that the appellant’s
removal was not required. Although it noted that the interest
of justice generally will warrant an award of attorneys’ fees
when an AJ mitigates an appellant’s penalty, the MSPB
stressed that, in the instant case, the appellant-did not show
that the agency knew or should have known that removal was
unreasonable. Consequently, the MSPB held that an award of
attorncys fees was not needed to promote the interest of
Jusnce Mr Meisel.

' Practice Pointer

General Schedule Em ployees
Are NOT Ellg1ble for Envnronmental Difl‘erentlal Pay

In two recent sett.lement negouauons mvolvmg asbestos
exposure, unions attempted to include general schedule (GS)
employees with wage grade (WG) workers in' determining
environmental differential pay (EDP). In the first case, the
union flatly asserted that a recent adverse arbitration decision
obliged management to provide both GS and WG employees
with EDP as compensation for asbestos exposure. General
schedule employees, however, are nof ¢ligible for EDP or haz-
ardous duty pay (HDP) for exposure to asbestos. This case

demonstrates that labor counselors should be extremely care-
ful when working on EDP settlement agreements to ensure
that GS employees are not included with WG workers.32

- In the second case,.the union adopted a more subtle
approach A local union representative incorporated into a
grievance settlement a clause that had been drafted by the
national union. This clause stated,

Both parties recognize that current govern-

" ment regulations do not provide a legal
basis for payment of hazardous duty pay for

- asbestos exposure to general schedule
‘employees. If future law or regulations

* allow retroactive pay adjustment of general -
schedule employees, the union reserves the
right to present the claims for the payment
of general schedule employees listed at
enclosure 2, based on the same terms as are ,
being applied to the wage board employees. :

. This language centers around HDP—not EDP. Never-
theless, an agency should not agree to such a settlement. The
pay that the government provides to a WG worker as com-
pensation for his or her exposure to asbestos usually will
reflect a level and duration of exposure that GS employees
never experlence 'A GS employee should not receive the
same compensauon for hazardous duty as a WG worker if the
GS employee is not exposed to the same degree of risk.
Furthermore, an agency has no reason to extend its liability
beyond the level required by current law. Doing so could create
unforeseen future complications, such as Back Pay Act3?
interest on the retroactive paymcnts owed by the government.
Ms. Ketileson.

Share This Information with the Rest of the Team

Be sure to pass these Labor and Employment Law Notes to
the rest of the labor-management team. Share this informa-
tion with your civilian personnel officer and your equal
employment opportunity officer.

30See generally 5 C.FR. § 1201.37(a) (1991); Allen v. United States Postal Serv., 2 M.S.P.R. 420, 427 (1980).

3155 M.S.P.R. 138 (1992).

325ee American Fed'n of Gov't Employees, 18 F.L.R.A. 899 (1985); see also OFFICE OF PERSONNEL MANAGEMENT, FEDERAL PERSONNEJ. MaNuAL, Surp. 532-1,

PAY ADMINISTRATION, para. $8-7 (Feb. 6, 1992).
33See generally Back Pay Act of 1966, Pub. L. No. 89-380, 80 Stat. 94.

Personnel, Plans, and Training Office Note

Persannel Plans and Trammg Oﬁ" ce, OTJAG

The Army Management Staff College

The Commandant, Army Management Staff College
(AMSC) has selected one Army civilian attorney to attend

AMSC Class 93-1—the first AMSC class to be taught at the
newly renovated facilities at Fort Belvoir, Virginia. The
attormey selected is:
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Wilsie Y, Minor, GS-13, -
Headquarters, United States Army Personnel COmmand
Alexandna Virginia-

One of 186 civilians in a class of 200 students, Ms Mmor is
the ninth Army civilian attorney selected. to attend AMSC
since the Personnel, Plans, and Training Office (PPTO) first
solicited civilian attorneys to apply in the autumn of 1989.

Army Management Staff College is a fourteen-\\)eek
resident course, in which Army leaders are trained in
functional relationships, philosophies, and systems relevant to

the sustaining base environment. It provides civilian
personnel with trammg analogous to mstrucnon at the military

‘mlennedxate service school level.

‘ The Judge Advocate General encourages civilian auomeys

to include AMSC as an integral part of their individual
development plans, Local civilian personnel offices are
responsible for providing civilian attorneys with applications
and instructions. Interested personnel also may obtain
information from PPTO about the next available AMSC class
by contacting Mr. Roger Buckner at DSN: 225-1356 or
comm’l (703) 695-1356.

Professional Respoiisibility Notes

OTJAG Standards of Conduct Office

Ethical‘ Awareness

The case summary presented here describes a civilian court’s
decision on a matter addressed in the Army Rules of Profes-
sional Conduct for Lawyers.! The note that follows uses sev-
eral actual situations to focus on the nature of the lawyer-
client relationship. These items are offered for Army lawyers
to consider as they ponder difficult issues of professional
discretion. Lieutenant Colonel Fegley.

Case Summary ‘

Army Rule 1.2 (Scope of Representanon)
ArmyRule 1.1 ( Competence)

A lawyer shall abide by a client’'s decision
whether 1o testify unless the lawyer knows
that the tesumony ls perjurious.

In 1986, Buddy Nichols was tried for robbmg a
convenience store. Evidence linking him to the robbery was
weak—the prosecution could produce only a questionable

eyewitness identification. Moreover, a defense witness, Donald
Hannabh, testified that he and another person—not the
defendant—robbed the store. During the trial, Nichols and his
defense counsel argued over Nichols’s decision to testify.

The attorney asserted that Nichols’s case would be damaged if

.the jury leamed of Nichols’s felony record and serious drug

problem 2 He ev1dently was not concerned that Nichols would

-commit perjury to avoid disclosing his criminal record.3 The

attorney then 1nformed Nichols that he would seek to
withdraw if Nichols insisted on testifying. Nichols u]umately
declmed to testxfy and was convicted. Because this was his
fourth felony convncnon he was sentenced to life in prison

‘wnhout parole. -

In a habeas corpus proceeding, a federal district court
determined that Nichols chose not to testify because he feared

losing counsel in the middle of his trial4 The court concluded

that the defense counsel had violated Nichols’s right to testify
and that Nichols had received meffectwc assistance of

' counsel.5

“The Court of Appeals for the Eleventh ercuxt agreed 6§ A
defendant’s fundamental right to testify on his or her own

1See DEP'T OF ARMY, REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERs (1 May 1992) [hereinafter AR 27-26). Vo

2See Nichols v. Butler, 953 F.2d 1550, 1553 (11th Cir. 1992).

3See id. o1 1553 n.7.

4Nichols v. Buder, No. 88-H-215-N (M.D. Ala. 1988), aff’ d, 953 F.2d 1550 (lith Cir. 1992).

5Hd.

€See Nichols, 953 F.2d at 1554,
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'behalf is personal and cannot be waived by the trial court or
‘the defense’counsel.’ Under Strickland v.'Washington,! the
defense counsel’s performandé’ was both defective and
prejudicial to the defendant. A defense counsel must protect 2
‘criminal defendant s right to testify by advrsmg thé defendant
‘of 'his or ‘her right to test1fy or to remain silent and of the
ilmpllcatrons of each option.- ‘In-advising the defendant about
-this choice, the attorney must stress that‘the defendant
ulttmately must decrde whether he or she wrll testrfy

The court of appeals held that coercing a clrent into waiving
his or her fundamental right to testify “goes beyond the proper
bounds of advocacy.”® It found that, by doing so, Nichols’s
defense attorney ceased to function as “counsel” as guaranteed

by the Sixth Amendment.? The court noted that the testimony

of a criminal defendant at his or her own trial is *“unique and
inherently significant.”!® This was a close case. Had Nichols
testified, he could have presented his own version of events,
supported by Hannah's exculpatory testimony, and the jury
could have weighed his credibility against that of the Govern-

ment witness. The court of appeals found a reasonable proba- :

bility that, but for the defense counsel’s unprofessional conduct,

the results in Nichols's trial would have been d1fferent 11;“ L
" dential. The card described the retired officer as a “client”

Licutenant Colonel Fegley.

e ‘Avoldmg Mrspercepttons About
¢ b The Exrstence of a Lawyer-Chent Relatronshrp

|l Several recent’ srtuattons referred to the Standards of Con-
tduct” Office's'Professronal Responsrbrhty Branch reveal that
lay persons ‘Often are aware of [the spec:al status -afforded the
lawyer-chent relatlonshtp. but frequently do not uhderstand
“when a lawyer-chent relationship acthally is'formed.  Some
Iay persons assume that almost any time they converse with
attomeys, they have entered into lawyer chent relatronshrps
‘and that the contents of their communications are pnvrleged
or the attorneys thereafter are obliged to act on their behalfs.

An 1llustrat1ve srtuatlon mvolved a lawyer supervrsmg a
secuon in. a staff Judge advocate s offlce and a legal clerk
wrthm hts secuon After notncmg that the clerk seemed

3preoccup1ed and that hlS work performance had fallen off, the
lawyer asked his subordinate if he was expenencmg any
problems that the lawyer could help to correct. The clerk
‘initially -was relyctant to:talk to the:lawyer, who was not a

7466 U.S. 668 (1984).
8Nichols, 953 F.2d at 1553, + “rin e o {00 o
S1d.

1074, (citing Green v, United States, 365 U.S. 301, 304 (1961)).

1174, at 1554. R IN Ts STR R

Al

legal assistance attorney.(LLAA) or a'defense counsel. He
spoke to thé lawyer only after the lawyér agreed to:*try to
hold the information :in:a confidential manner just as [the
attorney would] with . . . any other subordinate with a
personal problem.” The clerk concluded that he had a lawyer-
client relationship' with his supervisor.'. During their conver-
-sation, the clerk disclosed some improper conduct. When the
lawyer subsequently related the substance of the conversation
to the office noncommissioned officer-in-charge, the clerk
-complained that the .attorney. had violated the . confldence
'afforded by thetr lawyer-chent relattonshrp RTINS R

Another well-known example is the case in whlch a reured
officer was prosecuted for violating postemployment conflict

" of interest statutes. ‘When the judge advocates who had

briefed the retired officer on postemployment restrictions
were called to testify against him, he objected on the ground
that his discussions with them were protected by the lawyer-
client privilege. To support his position, he testified that he
had sought out the attorneys specifically to obtain legal advice

~ and that the attorneys actually had interpreted the law for him.

He also noted that he had filled out a *“legal assistance record”
card that stated that everything on the form would be confi-

and the judge advocates as “[his] lawyers.” The retired officer
also testified that he did not expect the attorneys to use infor-
mation that he had revealed in the interview after he left their
rofﬁce L CE e e e
\ ot T PUL LTSI R RO A VI S TS

' The attomeys——who funchoned not only ds' LAAs but also
as standards of conduct ¢counsélors—had answered the
“officer’s’ quesuons and had explained and mterpreted statutes
for him. They testified that they had begun thetr briefing with
a statement that they represented the government and that they
could explain statutory provisions to the officer, but that they
could not represent him in any way. The district court
concluded that the attorneys had beeh acting on behalf of the
government and that they never formed attome -client rela-
tionships with the retired officer.12 “The Coutt of Appeals for
the Eleventh Circuit, however, dlsagreed finding that the
retired officer’s communications to the attomeys were privi-
leged.13... .. ... T

A third scenario arose w‘henﬁtwo"soldiers pnilled‘”aside their
~command legal advisor and asked. to speak to him in confi-
dence They | then mformed him of a perceived war crime that

R . b, . ot P
T e Sty T T

[ EEE OIS PR B O O R L AP SRRV

12United States v. Schaltenbrand, No. CR89-11-MAC-WDO, (M.D. Ga. 1989), rev'd in part, 930 F.2d 1554 (llth Cir.), cert. denied, 112 S. Ct. 640 (1991). 7

13United States v. Schaltenbrand, 930 F.2d 1554, 1562 (llth Cir.), cert. denied, 112 S. Cr. 640 (1991). e (NS
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allegedly had been committed by their commander. The
judge advocate reported the offense. When the commander
learned that the two soldiers had originated the report, he
immediately confronted them.. They later complained that the
attorney had violated the attorney-client privilege.

A final example concemns a specialist in the National Guard
who was upset because he believed that his unit was failing to
help him to enroll in a military school he wanted to attend.
He wrote 1o the state Adjutant General’s legal advisor, setting
forth his problems with his unit, as'well as several personal
legal problems. In response, the attorney politely explained
that, because of his responsibilities as legal advisor to the
state’s senior National Guard officer, he was not in a position
to assist the soldier. In a lengthy letter, replete with references
to legal authorities espousing the constitutional right to
assistance of counsel, the soldier complained to the Standards
of Conduct Office that “his” attorney was not doing an ade-
quate job of representing his interests.

A common thread running through each of these situations
is the client’s perception—reasonable or unreasonable—that
he had established a lawyer-client relationship with a judge
advocate. As a general rule, principles of agency and conitract
law determine the point at which a lawyer-client relationship
is established. The relationship essentially begins “when the
client acknowledges the lawyer’s capacity to act in his [or her]
behalf and the lawyer agrees to act for the benefit of the
client.”'4 For those of us who practice law in government
service, however, the picture is not so clear. Service members
quickly learn that, for the first times in their lives, they have
easy access to free legal services. Because clients are entitled
to legal services, attorneys have little or no say on when—or
with whom—they will enter into a lawyer-client relationship.
Moreover, commanders, staff members, and soldiers regularly
interact with lawyers. Regardless of their duty positions,
military lawyers rotate through jobs frequently. Conse-

quently, soldiers often have difficulties distinguishing defense

counsel and LAAs from prosecution, administrative law,

operational law, and claims attorneys. Some soldiers may not”

appreciate these distinctions at all. To many soldiers, a lawyer

is a lawyer.- Whén-a soldier speaks to a lawyer, that lawyer

‘becomes “the soldier’s attorney.” Compounding the difficulty

of this situation, a line of decisions has adopted a subjective

-test that focuses on the client’s belief to determine whether a

lawyer-client relatxonshxp exists.15

Rule 1.13 of the Army Rules of Professional Conduct for
Lawyers'6 emphasizes that Army lawyers represent the
Department of the Army, except when they are assigned to
provide defense services or legal assistance to individuals.
Army lawyers are cautioned not to form lawyer-client rela-
tionships unless specifically assigned or authorized to do so.17
The confidentiality afforded by the lawyer-client relationship
ordinarily benefits the Army—except when an attorney is per-
forming a defense or legal assistance function.

As an Army lawyer, how can you avoid a professional con-

‘duct complaint by an individual who erroneously believes that

he or she is your client? - The best way to do so is to practice
law defensively. When individuals request “off-the-record” or

“confidential” conversations, make sure that they do not
intend to discuss matters with you as their attorney. Inform
them that your conversations will not be protected by the
lawyer-client privilege because of your status as an attorney

for the Army. Explain to subordinates that, even though you
‘are an attomey, your conversations with them will be solely in

your capacity as their supervisor—not as their attorney.
When asked for advice, suggest that the requestor might feel
more comfortable speaking to someone with whom he or she
can talk in confidence, protected by the lawyer-client
privilege, or with someone in a position to pursue the would-
be client’s interests.

Numerous court cases and law review articles have addressed
the formation of the lawyer-client relationship. We cannot
expect lay persons to understand a concept that is not settled
fully even in the legal community. As lawyers, we must be

- proactive and must ensure that those who seek our advice

understand their relationships with us and do not act under
false impressions. Licutenant Colonel Fegley.

14 AMERICAN BAR AsSoCIATION, LAWYERS' MaN. oN Pror. Conpuct 31:101 (BNA 1989).

1514, at 31:103.

16See AR 27-26, supra note 1, rule 1.13.

17 An Army attomey lacking amhonzauon to perform legal assistance or trial defense duties must inform | any mdrvrdunl who nsks the anomey for legal advice that
no attorney-client relationship shall exist between the soldrer and the attomey See id. rule 1.13(b). ‘

Regimental News :
From the Desk of the Sergeant Major

Sergeant Majar John A. Nrcolaz

Army Law Placement Service

On 15 January 1992, The Judge Advocate General estab-
lished the Army Lawyer Placement Service to support the

Army Career Alumni Program (ACAP) during the downsizing
of the Army. Initially, the program was offered only to judge
advocates and legal administrators. Effective August 1992,
however, enlisted personnel were included in the program and
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iits name ‘'was changed to the Army. Law Placement Service
‘(ALPS). In its present form, ALPS is intended to help eligible
‘enlisted soldiers, judge ‘advocates, and warrant officers to
‘identify, prepare for, and ‘obtain professional employment in
the civilian sector in business and in local, staté, and federal
'govemments . ‘

Enhsted soldrers may use ALPS if they have an approved
'retlrement are demed reenlrstment or are separated mvolun-
‘tarily based solely on downsrzmg criteria. ‘The semce will
_provrde ]ob search information, helping elrglble mdrvrduals o
vrdenufy employment prospects and to prepare for employment
interviews. -

. . CU YR e

Our own experiences, and those of the Reserve Officers
Assaciation,'the National Law Placement Association, and the
1Army Times, show that finding a new career position typically
“takes a minimum of six 1o eighteen months. Timing, luck, and
‘considerable effort are prerequisites to successful placement.
IThe most successful job hunters start working on their 3 resumes,
‘Standard Forms 171, and networkmg at least twelve months
before leavmg active duty

" An eligible rndrvrdual who de31res ALPS assistance should
prepare a tesume. He or she also should complete a Standard
‘Form 171 if he or she is interested in federal employment. The

applrcant then should report the followmg mformauon to
;ALPS: ‘

Sy

¢ his or her employment avarlabrlrty date

s his or her interest in state or federal employ- »
ment, 8 T R L SRR TN B

. :his or: her geographrc employment prefer-?

!, "“!Tt“ence | g - i

T TR TNN R S

' 4»’-'*hls or her legal specialty skrlls such’as
claims,’ legal assistance, administration, or

. ‘criminal IaW' L

rer e

sl TNy T

" Te hisor her unique quahﬁcatrons such as
o ‘“profrcrency in a foreign language, prror ]
., . service experience, or nonlegal techmcal
T skrlls, and

.+ his or her spei:ial family needs, such as |
-+ .+ preximity to a military medical center or ...
vl avarlablhty of specral services. T

Thrs ser\nce does not replace ACAP Elrgrble service
members should enroll in - ACAP before applying to ALPS.
Individuals interested in ALPS are encouraged to contact
‘Master Sergeanit Greg Powell of the Army Law Placement
‘Service, Personnel, Plans, and Training Office, Office of The
‘Judge ‘Advocate General. ' He can be reached at DSN 225-
8366/1353 (703) 695 8366/1353, or (800) 528- 7122,

All members of the Judge Advocate General’s Corps are
requested 10 assist in this effort during the difficult transition
_process. Anyone with information about potentral positions in
the civilian sector is encouraged to contact ALPS.. Now is the
-time for us to provide to one another the special service that
,we, as a Corps, have provrded 50 abundantly to the rest the

i
i

RIS E A

Notes from the Field C ey

The Effects of Foreign Military Seryviceon .
'United States Citizenship: A Response to:
Assisting Soldrers in Immigration Matters

In an article appearing in the April 1992 issue of The Army ,

Lawyer, Captain Samuel Bettwy described the many unmrgra-

tion concerns that affect soldiers.! Captain Bettwy's article .-

IS I

1Samuel Beuwy, Assisting Soldiers in lmnugranan Matters, ARMY LA\V Apr 1992, at 3

2See id. at 17 18 (“Expamauon ')

Mdat17. - Lot

Contargld

[
o

was informative and artrculate Unfortunately, parts of his
- analysis of expatriation, which appeared in one of the final

__sections of the article,2 were incorrect.

Capuain Bettwy essentially defined expatriation as a punish-
__ment imposed upon an individual who has committed a
statutorrly defined expatriating act.? This characterization is

’4 {incorrect. ‘The ‘statutory authority Captain Bettwy gave for
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this proposition does not identify expatriation as & punish- -

ment.4 Moreover, the Supreme Court has ruled that the Eighth
Amendment bars the federal government from punishing an
mdmdual by smppmg hxm or her of American cmzenshlp 5

Captam Bettwy offercd no authonty for his assemon that
*'[e]xpatriation occurs automatically . . . {and] does not have o
be adjudged.”¢ The relevant statute actually assigns a burden
of proof regarding the citizen’s state of mind, evidently pre-
supposing an adjudication before loss of citizenship.” The
Immigration and Naturalization Act (INA) presumes only that
an act of expatriation was undertaken willingly; it-does not
relieve the government of jts burden of proving that the citizen
specifically intended the act to be a relinquishment of citizen-
ship.t

Captain Bettwy interpreted 8 U.S.C. § 1481 as placing the
burden of proof on the accused expatriate to show that no
expatriating act took place or that the act did not embrace an
intent to renounce citizenship.9 The statute, however, clearly
states that “the burden shall be upon the person or party
claiming that such loss occurred, to establish such claim by a
preponderance of the evidence.”!? The usual claim of loss of
citizenship, at least in the context in which Captain Bettwy
‘has discussed it, would be raised, not by the accused expatriate,

but by the government, - Accordingly, the Government would
bear the burdcn of proof in an expatriation adjudication.!! -

Oaptam Bemvy statcd. “Congress has ldcnuﬁed a Umted
States citizen's voluntary service in a foreign:army as an act
of expatriation. The Supreme Court has upheld the constitu-
tionality of this legislation.”'? On the contrary, enlisting in 2
foreign army does not strip an American of citizenship, as
Supreme Court decisions, as well as congressional acts since
1967 clearly show. g e

Thc modcm law of expatriation begins with the Nationality
Act of 1940.13 That act provided for loss of citizenship as a
consequence of naturalization in a foreign state, service in the
armed forces or government of a foreign power, voting in a
foreign election, commission of treason, or desertion from the
Armed Forces of the United States.!4 To this list, the Expa-
triation Act of 195415 added participation in a rebellion or

insurrection, engaging in seditious conspiracy, and advocating

the violent overthrow of the government.16

At first, the Supreme Court found these statutes constitu-

tional. In Perez v. Brownell,\7 for example, it upheld the

overnment’s revocation of an individual's American citizen-
g : an

ship for voting in a foreign election.’8 The Court, however,

4See 8 US.CA. § 1481 (West Supp 1992). In pertinent pan. the statute provndes. “A person who is a nanonal of the Unned States whether by birth or
naturalization, shall lose his nationality by voluntarily performing any of the following acts with the intention of mlmqmshmg Umted States nauonahty Id. §
l481(a)

5Trop v. Dulles 356 U. S. 85,101 (1957) “Expatmuon is the voluntary renunciation or abandonment of nationality and allegiance.” Perkins v. Elg. 307 U S. 325
334 (1939). See generally FREDERICK VAN DYNE, CITIZENSHIP OF THE UNITED STATES 269 (1904); The President’s Comm'n on Law Enforcement and Admin. of
Justice, The Collateral Consequences of a Criminal Conviction, 23 VAND. L. Rav. 929, 968 (1970) [hcremnftcr Collateral Cam-equence.r] J. P Ioncs Commem
*Lzmmng Cangres.ﬂanal Denalwnallzanon After Afroylm 17 SAN DIBGO L Rev. 121; 136 (1979) S

N
i i

5Beuwy,.vupranol.el a.t17 . . S ‘ S oy

oo

78 U.S.C.A. § 1481(b) (West Supp. 1992) (*Whenever the loss of United States nauomhty is put in'issue in any action or proceeding . ., the burden shall be upon

the person or party claiming that such loss occurred, to establish such claim by a preponderance of the evidence™).

8/d. (“Any person who commits or performs, or who has comnuned or pcrfonned any act of expammon under the provmons of l.hu chaplcr or any other Act shall
be presumed to have done so voluntarily™). , :

YBeuwy, supra note 1, at 17. . : ’ R o
108 US.C.A. § 1481(b) (West Supp. 1992); see supra note 7.
11 See Vance v. Terrazas, 444 U.S. 252 (1980).
12Bettwy, supra note 1, at 17 (citations omitted).
135ee Pub. L. No. 76-853, §§ 401-410, 54 Stat. 1137, 1168-71, reenacted as the Immigration and Nationality Act of 1952, Pub. L. No. 82414, §§ 349-354, 66 Star.
163 267 72. . . :
4 See Nmonahty Act of 1940 § 401, 54 Stat. at 1168; see aI.ra Im:mgmnon md Nauonahty Acl of 1952 § 349, 66 Stat. at 267
*13Pub. L. No. 83-772, 68 Stat.'1146.
1614, § 2, 68 Stat. a1 1146. -
17356 U.S. 44 (1958).
181n Perez, an native-bom American moved to Mexico as a child. He resided there for almost 30 years, voting in Mexican political elections and failing " register
for the United States military draft. The Perez Count rationalized Congress’s authority 10 revoke. citizenship for voting in a foreign election by stating, *The

importance and extreme delicacy of the matters here sought to be regulated demand that Congress be permitted ample scope in selecting appropriate modes for
accomplishing its purpose.” /d. at 60.
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subsequently limited Congress’s power to denationalize citizens,
first in Trop v. Dulles,}® in 'which the Court ruled that Con-
gress could not take away citizenship as a punishment, and
then in Afroyim v. Rusk® in which the Court ruled that the
government could terminate citizenship only with the concur-
rence of the citizen. ' In the latter case, the Court expressly
overruled Perez, finding that simply voting in‘a foreign
election does not amount to an acceptance of expatriation.2!
Finally,'in Vance v. Terrazas,? the Court held that specific
intent to renounce citizenship must accompany one of the acts
enumerated by statute. Without evidence of that specific
intent, proof that an individual committed any of the enumer-
ated acts is 1nsuffic1enttoeffect expatnation. ot
To support hxs contrary view, Captain Bettwy crted Marks
v Esperdy.” the'latest case in which the Court has addressed
the cmzenshrp consequences of foreign military service.
Esperdy, however, derived primarily from Perez and therefore
is of doubtful validity. Moreover, Esperdy does not account
for the specific intent requirement the Court developed in
Afroyrm and Terrazas
Congress has. endorsed the Supreme Court s view that
specific intent is a prereqursrte to expatriation. - According to
the current version of the INA, a citizen of the United States
loses his or her nationality by performing certain
expatriating acts—among them, entering, or serving in, a

foreign army that is engaged in- hostilities agamst the United
States?4—if the citizen does so with the intention of relin-

quzshmg nauona!zty 25

.. The INA clearly provrdes that to relmqulsh nauonalxty,
citizen must satisfy two requirements. First, the citizen must
intend to divest himself or herself of United States citizenship.
Second, he or she somehow must communicate that he or she
has relinquished that citizenship. Congress has provided a list

of actions that can send this message. Mere performance of
déne of these acts, however, does not prove the requisite intent.
For instance, an American may enlist in a foreign army with-
out intending to surrender American citizenship. | Standing
alone, this act is not enough to terminate his or her citizen-

ship.%6 The Government also must prove that when the citizen

enlisted, he or she wanted to terminate his or her Ame.ncan
nanonallty R

An Amenean who wrshes to relinquish his or her citizen-
Shlp can signal this intent by performing one of the actions
enumerated in the INA: This action, however, not always will
signal an individual’s intent to expatriate. Service in a foreign
army is not enough to cost an American his or her citizenship
unless convincing evidence shows that the citizen intended to
relinquish this status. Mr. Sohn.?7

The Second Annual Robmson 0. Everett Award

‘The Umted States Court of Mlhtary Appeals and the Mili-

tary Justice Commmee of the Federal Bar Association will
sponsor the second annual Robinson O. Everett Award for

Excellence in Legal Writing. All authors in the field of

‘military justice are eligible to contribute—their pieces need

not be articles intended for publication. Any writing sub-
mitted to the Court of Mllrtary Appeals by the deadline will be

‘ consxdered.

Entries must be received by Mr. James S. Richardeon.
United States Court of Military ‘Appeals, 450 “E” Street NW,

" Washington, D.C. 20442, no later than March 31, 1993. 'No
“submissions will be returned. The winner will be announced

at the Annual Judicial Conference of the Court of Military
Appeals, which will be held on May 13 and 14, 1993.

)

19356 U.S. 86, 101 (1957). While serving as a private in the United States Ammy in French Morocco, Trop, a native-born American, escaped from a stockade in
which he had been confined for breach of discipline. /d. at 87. He willingly surrendered the following day. Jd.

20387 U.S. 253 (1967). In Afroyim, a namralized American went 10 Israel and voted in an election for the Israeli legislature. /d. at 254.

21]d. a1 268.
22444 U.S. 252 (1980).

B3TTUS. 214 {1964)..

P . . ¢

28 U.S.CA. § 1481(a)(3) (West Supp. 1992). “[E]ntering, or serving in, the armed forces of a foreign state [is an expalnanng act] if (A) such anned forees are
engaged in hostilities against the United States, or (B) such persons serve as a commissioned or noncommissioned officer....” fd .- ¢, : .

258 U.S.C.A. § 1481(a) (West Supp. 1992). The House Judiciary Committee reported that the changes to the INA requiring “voluntary intent” to relinquish United
States citizenship were made to conform the INA to Terrazas v. Haig, 653 F.2d 285 (7th Cir. 1981). See H.R. REP. No. 907, 99th Cong., 2nd Sess. 34 (1986). )

26 Although Congress is not prohibited from proscribing various acts, it may not treat the commission of an illegal act as grounds for expatriation. “As a geneml

rule, . . . United States citizens convicted of criminal offenses retain their citizenship . .

356 U.S. 86 (1957)

i : ; Y S

. Collateral Consequences, supra note 5, at 966; see, e.g., Trop v. Dulles,

r’Ierr:my Sohn'is a th.l.l'd year law smdem at the T.C. Wr.lhams School of Law, Umvemty of Rlchmond chhmond Vrrgmm
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'CLE News:.

1. Resident Course Quotas

Attendance at resrdent CLE courses at The Judge Advocate
General’s School (TJAGSA) is restricted to those who have
been allocated student quotas. Quotas for TTAGSA CLE
courses are managed by the Army Training Requirements and
Resources System (ATRRS), the Army-wide automated quota
management system.. The ATRRS school code for TTAGSA
is 181. If you do not have a confirmed quota in ATRRS,
you do not have a quota for a TJAGSA CLE course.
Active duty service members must obtain quotas through their
directorates of training, or through equivalent agencies.
Reservists must obtain quotas through their unit training
offices or, if they are nonunit reservists, through ARPERCEN,
ATTN: DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO
63132-5200. Army National Guard personnel request quotas
through their unit training offices. To verify a quota, ask your
training office to provide you with a screen print of the ATRRS
R1 screen showing by-name reservations.

2. TJAGSA CLE Course Schedule

1993

8-12 February: 1‘1:6'th Senior Officers’ Legal Orientation

(5F-F1).

- 22 February-5 March:
(5F-F10).. .

-130th Contract Attorneys’ Course
8-12 March: 32d Lega] ,Assisrance Course (5F-F23).
15-19 March: 53d Law of War Workshop (5F-F42)

22-26 March 17th Admlmstratrve Law for Mrlrtary
Installatrons Course (5F- F24)

29 March-2 April: ‘5th Installation Contractmg Course (SF-
F18). ;. Lo \

5-8 April: Reserve Component Judge Advocate Annual
CLE Workshop (5F-F56). ‘ (

12-16 April: ll7th Semor Ofﬁccrs Legal Onentauon (SF-
F1).

12-16 Aprrl 15th Operauonal Law Semmar (5F-F47)

19 23 Apnl
71D/E/20/30).

4th Law for Legal NCOs Course (512-

26 April-7 May: 131st Contract Attorneys’ Course-'(SF-
F10).

17-21 May: 36th Fiscal Law Course (SF-F12). 7
17 May-4 June: 36th Military Judges® Course (SF-F33).

18-21 May: 1993 USAREUR Operational Law CLE (SF-
FATE).

24-28 May' 43d Federal ubor Renﬁnns cnmée (5FF22) k
1 7 11 June 118th Semor Officers Legal Orrentanon (SF-
F1).
7.1 June: 23d Staff Judge Advocate Course (SE-ES2)..
14-25 June: JAOAC, Phase II (SE-F58).
' 14-25 June: JATT Team Training (SF-F57).

14-18 June: .4th Legal Administrators’ Course (7A-
550A1)

14-16 July: 24th Methods of Instruction Course (5F-F70)
19 July-24 September: 1315t Basic Course (5-27-C20). o
19-30 July: ‘' 132d Contract Attorneys® Course (SF—FIO)

2 August 1993- 13 May 1994: 42d Graduatc Course (5-27-
c22.

- 2-6 August: 54th Law of War Workshop (SF-F42).

9-13 August: 17th Criminal Law New Developments
Course(SF-F35).. ' i .~ =y o i :

16-20 August: 4th Semor Legal NCO Management Coursc
(512-71D/E/40/50). '

23-27 August: -

-119th Senior Officers’ Legal Orientation
(SF-F1). ' S

30 August-3 September' l6t.h Operatxonal Law Semmar
(5F-F47) Coe IR R T

20-24 September: 10th Conl:ract Clalms. Lrugauon and
Remedies Course (SF-F13). P i

3. Civilian Sponsored CLE Courses

March 1993

1-2: GWU, Preparmg Government Contract Clalms.
Washington, D.C.
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1-5: GWU, Cost-Reimbursement Contracting, Washington, |* = Jurisdiction Reporting Month
D.C. Colorado Any time within three-year period
2: MICLE, Corporate Restructurings and Recapitalizations, Delaware 31 July bienniallym o
Novi, MI **Florida Every three years, on an
6:13: NELI, Employment Law Briefing, Vail, CO B g  individualized filing date -
) ; . Georgia’ 31 January annually
*7-10: NCDA, Evidence for Prosecutors, Orlando, FL. ;
Idaho ~ Every third anmversary of
8 GWU, Govemment Contract Compllance Washmgton ~ admission o,
D.C.. - TP S Indiana " 31 December annually .
. 10-12: GWU, Federal Procurement of Archrtect and Towa 1 Marchannually  ~~ © '
Engineer Services, Washington, D.C. ~ | ‘Kansas | 1 July annually e
11: MICLE, Corporate Restructurmgs and .- Kentucky 30 June annually
Recapitalizations, Grand Rapids, MI ‘ ce **_onisiana 31 January annually "
14-18: Prosecuting Drug Cases, Colorado Springs, CO Michigan . 31 March annually
15-18: GWU, Source Selection Workshop, Washington, ‘Minnesota 30 August triennially
D.C. **Mississippi 1 August annually g
'15-19: GWU, Constriction Contracting, Las Vegas, NV Missouri . 31July annually
' Montana 1 March annually
16: MICLE, The DNR, Emerging Standards Under Act -
307 Grand Raplds m Nevada 1 March annually
New Mexico 30 days after compleung each CLE
16: GWU Contract Award Protests GAO San Francxsco ro
cA program
**North Carolina 28 February annually
17: . GWU,. Contract ‘Award Protests: ' GSBCA, San North Dakota 31 July annually
Francrsco CA : : o T
‘ *Ohio 31 January brenmally -
30;8Tr(1)\41CLE The DNR Emergmg Standards Under Act **Oklahoma 15 February annually
yf . - Oregon” “- Anniversary of date of birth—new
18-19: -LRP, Trends and Developments in Pennsylvania admittees and reinstated members
Pubhc Employment, Hershey, PA | report after an initial one-year
triennially thereafter
24.26: ALIABA, Pension, Profit-Sharing, Welfare, and _ period; y
Other..., San Francisco, CA **Pennsylvania - Annually as a551gned PN
. **South Carolma 15 Jan annuall
27-3 Apr NELI Employmem Law Bneﬁng, St. Petersburg, I nany y
FL *Termessee ~ - ' ‘1 March annually ‘ »
Texas Last day of birth month all
1281 Apr NCDA Prosecution of Violent Cnme, San xa , yo month annu y
Francisco, CA Utah 31 December biennially' -+
‘ . I . Vermont 15 July bienniall
.- For further information on civilian courses, please contact L. o Y
the institution offering the course. The addresses are in the Virginia. . . -30June annually . .
August 1992 issue of The Army Lawyer Washington 31 January annually, .-
,,,,, o ‘ - West Vi June bi ly -
4 Mandatory Contmumg Legal Educatlon Junsdrctlons o lrglma E ,30 fne 1enma 3 TORE SR
and Reporting Dates *Wrsconsm 20 January brenmally e
Wyoming 30 January annually
Jurisdiction » Reporting Month '
** Alabama 31 December annually For addresses and detailed mformauon see the July 1992
. issue of The Army L i
Arizona 15 July annually rimy Lawyer. .
Arkansas 30 June annually *Military exempt
c*Qalifornia Y lFebruary annually **Military must declare exemption - ' ‘ o
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.+Current Material of Interest

1 TJAGSA Matenals Avallable Through Defense
Techmcal Information Center

Each year, TJAGSA pubhshes deskbooks and matcnals to
support resident instruction. Much of this material is ‘useful to
judge advocates and govemment civilian attorneys who are
unable to attend courses in their practice areas. The School
receives many requests each year for these materials. Because
the distribution of these materials is not w1thm the School’s
mission, TTJAGSA does not have the resources to provide
these publications. v

To provide another avenue of avallablhty. some of this
material is being made available through the Defense Tech-
nical Information Center (DTIC). An office may obtain th1s
material in two ways. The first is to get it through a user
library on the installation. Most technical and school libraries
are DTIC “users.” If they are “school” libraries, they may be
free users. The second way is for the office or organization to
become a government user. Government agency users pay five
dollars per hard copy for reports of 1-100 pages and seven
cents for each additional page over 100, or nmety -five cents
per fiche copy. Overseas users may obtain one copy of a report
at no charge. The necessary information and forms to become
registered as a user may be requested from: Defense Technical
Information Center, Cameron Station, Alexandria, VA 22314-
6145, telephone (202) 274- 7633 Defense Switched Network
(DSN) 284- 7633

Once registered, an office or other organization may open a
deposit account with the Natmnal Téchnical Information
Service to facilitate ordering materials. Informanon con-
cerning this procedure wrll be provnded when a request for
user status is submltted

Users are provided blweekly and cumulal:we deces These
indices are classified as a single confidential document and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of organi-
zations to become DTIC users; nor will it affect the ordering
of TJAGSA pubhcatlons through DTIC. All TJ AGSA publi-
cations are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in The
Army Lawyer. The following TJAGSA pubhcanons are avail-
able through DTIC. The nine character identifier beginning
with the letters AD are numbers assxgned by DTIC and must
be used when ordering publications.

' Contract Law

AD A239203 = Government Contract Law Deskbook vol.

1/JA-505-1-91 (332 pgs).

Govermment Contract Law Deskbook, vol.
2/JA-505-2-91 (276 pgs).:

AD A239204

AD B144679

AD B092128
AD A248421
AD B147096

ADB164534

AD A228272

AD A246325

AD A244874 .

AD A244032

AD A241652
AD B156056
AD A241255

AD A246280

AD A245381

AD A256322

AD A199644

AD A255038

*AD A255346

Fiscal Law Course Deskbook/JA 506-90
(270 pgs).

Legal Assistance

. USAREUR Legal Assistance Handbook/

JAGS-ADA-85-5 (315 pgs).

.Real Property Gmde—Legal Assistance/JA-
., 261-92 (308 pgs).

Legal Assistance Guide: Office Directory/

- JA-267-90 (178 pgs).

Notarial Guide/JA-268(92) (136 pgs).

Legal Assistance: Preventive Law Series/
JA-276-9O (200 pgs).

Soldiers’ and Sailors’ Civil Relief Act/JA-
260(92) (156 pgs).

Legal Assistance Wills Gmde/] A-26291

(474 pgs). -

Fanuly Law Gulde/J A 263-91 N l pgs).

Ofﬁce Admmlstmuon Gmde/] A 271 91

(222 pgs).

Legal Assistance: lexng WI"S Gulde/JA-

27391 (171 pgs)

.Model Tax Assnstance Gmde/JA 275-91 66
: pgS) A

-Consumer Law Guide/JA 265-92 (518 pgs).

Tax Information Series/JA 269/92 (264
ES)

Legal Assrstance Deployment Gmde/IA-

‘ 272(92)

Admlmstratxve and le Law

The Staff Judge Advocate Ofﬁcer

Manager s Handbook/ACIL ST-290

Defensive Federal Litigation/J A-200(92)
* (840 pgs).

Reports of Survey and Line of Duty
Determinations/JA 231-92 (89 pgs)
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AD A255064 Government Information Practices/JA~: §:':"

235(92) (326 pgs).
AD A237433 AR 156 lnvesugauons "Programmed *-
Instruction/JA-281-91R (50 pgs).
*Labor Law'

*AD A256772 Law of Federal Employment/lA-ZlO(92)
" (402'pgs).

¥AD'A255838 " The Law of Fedéral Lab0r -Management
Relations/JA-211:92 (430 pgs).

s e e T e . ey . 1 - ' Loen e s
ST ISR A Coteoo

Developments, Doctrine; & Literature
AD A254610 , - Military Citation, Fifth Edition/JAGS-DD-

92 (18 pgs).
Ao e e T e S b YT Ty
Criminal Law
AD'B100212 ' Reserve Component Criminal Eaw
PEs/JAGS-ADC-86-1 (88 pgs).
AD B135506 " Criminal Law Deskbook Crimes & '
Defenses/JAGS-ADC-89-1 (205 pgs).
AD B137070 .- {Criminal Law, Unauthorized ‘Absences/ - -
JAGS ADC-89 3 (87 pgs)
e ISR
AD A251 120 Cnmmal Law. Non]udxcml Pumshmem/] A-
330(92) (40 pgs).
e Bl ey g
AD A2S 17117 Semor Ofﬁcers Legal Orrentatxon/JA
320(92) (249 pgs).
“ AD'A251821 " ‘Tral Counsel & Defense Counsel '
Handbook/J A 310(92) (452 pgs).
‘AD‘A233621° Uthlied States x‘msn{‘ey ﬁ;oseéﬁt’ar‘sm-’sss-
R 91(331pgs) . ,
P TR TR S (R I 1 ST LR ATA
Guard & Reserve Aﬂ‘arrs
R SR AT Y L T STl G ’
AD B136361 Reserve Component JAGC Personnel
Policies Handbook/JAGS-GRA-89-1
(1 88 PES)
The followmg CID publtcatron also is avallable through
DTIC: D RN S N ,rw Prooselt welmdpa U

O T e e
AD Af45966 USACIDC Pam, 195-8, Criminal Investi-
(vrongep o -gations, Violation of the US.C.
T in Economic Crime lnvestlgauons (250 pgs)

Those ordering publlcauons are remmded that they are for
govemment use only R i X
Vo TTHES T :““:‘; g

*Indlcates new publication or revised edition.

o ',‘.v "Umts that are detachment snze and above.

" 2. Regulations and Pamphlets

_a. Obtaining Manuals for Courts-Marual DA Pamphlets.
“Army Reghlations, Field M&mtdls and Tratnzng Czrculars
(1) The U.S. Army Pubhcauons Dlsl:nbuuon Center at
‘Baltimore stocks and distributes DA - publtcahohs and’ blank
rforms that have Army-w1de use Il‘s address ise ' l ;

3 e
Commander L
“.” * ()8, Army Publications Dlstnbuuon Center
" 2800 EasternBlvd. = " -
- ‘Baltimore; MD 2122028967 " x’»{ UL

~(2) Units must have publications accounts to use any
part of the pubhcauons distribution system The followmg
extract from AR 25- 30 is provrded © ass1st Acuve, Reserve,
and Nauonal Guard umts :

A The umts below are authonzed pubhca-» "
s uons accounts wnth the USAPDC R

SR G ! bE 7y # P A A

(I)ActzveAnny ,::r."_) R T N S

(a) Unzts orgamzed under a PAC A S )
_'WPAC that supports battalion-gize units will .,
-request a consolidated publications account; -

! : i > ; for the entire battalion except when subordl-

.-+ nate units in the battalion are_ geographlcally e L

- remote.. To establish an raccount,:the PAC .- :

will forward a DA Form 12-R (Request for 4, o
Establishment of a Publications Account)
- 123 .and supporting DA 12-series forms through..-
13+ their DCSIM or DOIM, as appropriate,- tol
oo 1 - the Baltimore USAPDC 2800 Eastern. .

Pt Boulevard Balumore, MD 21220-2896. , .

The PAC will manage all accounts estab- Y

lished for the battalion it supports. (Instruc-

. tions for the pse of DA -12-series. forms and .

:‘ f";, ,areproduclble copy . ofthefonnsappearm

C
ln b

DA Pam. 2533) o

(b) Umts not orgamzed under a PAC

TR

Vi T
_'may have a ‘publications account. ‘Toestab-

L ., lish an account, these units will submit 2 ° I
ST "DA Form 12-R and suppomng DA 12-senes

:forms thl'OUgh t.heu' DCSIM "61_ DOIM as R

o “‘"‘appropnate to thé BaltmeIe USAPDC
#1 LT 2800 Eastern Boulevard Balttmore MD
21220-2896.

() Sta_ﬂ' sections of FOAs, MACOMs,
installations, and é¢ombat divisions. These
~ staff sections ‘may establish a single account
% foréach ma_|or staff e'lement. To establish
an account, these units'will follow the pro-

. oedure in (b) above

(2) ARNG wnits lhar‘ar\e‘ ‘company size to
State adjutants general. To establish an
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account, thes units will submit a DA Form . .
.-12-R and supporting DA 12-series forms .. .-
;through their State adjutants general to the - ..
Baltimore USAPDC, 2800 Eastern Boule- - -
vard, Baln'more,MD 21220-2896

) USAR umts that a are campany size ‘
and above and staff sections from division o
level and above. To establish an account,

. these units will submit a DA Form 12-R and
supporting DA 12-series forms through their
supporting installation and CONUSA to the

. Baltimore USAPDC, 2800 Eastern Boule-

" vard, Balumore,MD 21220-2896 ’

4) ROTC elements To estabhsh an
account, ROTC regions will submit a DA
Form 12-R and supporting DA 12-series
forms through their supporting installation ..
and TRADOC DCSIM to the Baltimore
USAPDC, 2800 Eastern Boulevard, Balti-
~ more, MD 21220-2896. Senior and junior
" ROTC units will submit a DA Form 12-R ' °
and supporting DA 12-series forms through
. their supporting mstallauon regional head-
‘quarters, and TRADOC DCSIM to the ~ '
Baltimore USAPDC, 2800 Eastern Boule-
vard, Baltimore, MD 21220-2896.

Units not described in [the paragraphs]
_above also may be authorized accounts. To
“establish accounts, these units must send

their requests lhrough their DCSIM or ‘
DOIM, as appropriate, to Commander, =~
USAPPC, ATTN: ASQZ-NV, Alexandria, =
VA 22331-0302

* Specific lnslructmns for estabhshmg initial
_distribution requlrements appear ir m DA Pam.
" 25-33, -

If your unit does not have a copy of DA Pam. 25-33, you
may request one by callmg the Baltimore USAPDC at
(301) 671-4335. L

(3) Units that have established initial distribution
requirements will receive copies of new, revised, and changed
pubhcauons as soon as they are prmted

@ Umts that reqmre Ppublications that are not on thelr
initial distribution list can requisition pubhcatxons usmg DA
Form 4569. All DA Form 4569 requests ‘will be sent to the
Balnmore USAPDC, 2800 Eastem Boulevard Ba.lumore MD
21220-2896. This office may be reached at (301) 671-4335.

(5) Civilians can obtain DA Pams through the National
Technical Information Service (NTIS), 5285 Port Royal Road,
Sprmgﬁeld ‘Virginia 22161 ‘They can be reached at (703)
4874684, '

(6) Navy, Air Force, and Marine JAGs can request up to
ten copies of DA Pams by writing to U.S. Army Publications
Distribution Center, ATTN: - DAIM-APC-BD, 2800 Eastern
Boulevard, :Baltimore, MD 21220- 2896 Telephone (301)
671-4335

J b_.; ,L;sted below are new‘publyicetions and .cnenges to
existing publications. .
V o

ART3-1 TestandE\}aluation 15 Oct 92

Pohcy

Army National Guard and
- Army Reserve
* Participation in Joint
“Service Reserve Component - -
Facility Boards

AR1359 18 Sep 92

AR 135-382 .. .—Reserve Component
Military Intelligence .
Units and Personnel (s/s

.. AR 140-192 (Apr. 1980))
'EVidence Procedures
‘Acquisition and Sale of -

*. Utilitdes Services,

Intenm Change 101

19 Oct 92

28 Aug 92
30 Sep 92

AR 195-5
AR 42041 -

| Manpower Reqmrements
Criteria

Identification Cards,
" “Tags, and Badges (s/s AR
640-3 (Aug. 1984))

AR 5702 . 15May %2

AR 600-8-14 15 Jul 92

AR 600-8-104 - * Military Personnel
Information

. Managemem/Records

2 A 92

Wear and Appearance of 1Sep92 .

Army Uniforms and
oy o Insignia

Y 4Sep92
- 1Aug 92
1 Nov 92

Army Emergency Relief
Cir. 635-1: - = -
Cir. 690-92-1

‘Separation Pay

Criminal History
. Background Checks on
G .. Individuals in Child Care
TR O PRI Sel'VlceS
Pam.2530  Index of Army'
Publications and Blank
. Forms

Econonuc Analys1s
Description and Methods

10ct92

Pam. 415-3 10 Aug 92

UPDATE24 . Message Address Directory - - 30 Sep 92
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om 1A v el (()
: g ot
a; Numerous publlcauons produced by The Judge ‘Advo-
daté General’s 'School (TJAGSA} are-available ‘through' the
LAAWS Bulletin Board System (LAAWS BBS). Userscan
sign on the LAAWS BBS by dialing commercial (703) 693-
4143, or DSN 2234143, with ‘the following’ telecommum-
cations configuration: 2400 baud; parity-noné; 8 bits;" stop
bit; full duplex; Xon/Xoff supported; VT100 or ANSI
terminal emulation. Once logged on, the system will greet the'
user with an opening menu. Members need only answer the
prompts to call up and download desnred publications. The
system will ask new users to answer several questions. It then
will instruct them that they can use the LAAWS BBS after,
they receive membership confirmation, which takes approxi-
mately twenty-four hours. ;The Army Lawyer will publish
information on new publications and materials as they become
available through the LAAWS BBS. /i

3! LAA’WS Bullelm Board Servrce

kS vy T pen A Ty et

vt 2 e

'b. Instructions for Downlaadmg ‘Files From the LAAWS

Bulletin Board Service.* "~ it (1L
PARS AT R I R R 110 |

(1) Log on the LAAWS BBS using ENABLE 2.15 and the

communications paramefers described gbave. . ;g .,
(2) vIf ;you never have downloaded files before; iyou iwill
need the file decompression utility program that the LAAWS
BBS uses to facilitate rapid transfer:over the phone lines.
This program is known as the PKUNZIP utility. To download
it ofito ‘ybur hard dfive, take the follodmlg actions after log~
ging on:
(é) When the systeni asks Mam Board Command o .Io

a conference by entering L]] ‘

* (b) *From the Conference Menu, select the: Automation
Conference by entering [12] ;

e

“i; !
(c) Once you have _|omed the AutomatJon Conference
entef [d] to Download aﬁle "‘I*"'" ‘"“'55 KRt B0 SIA

(d When prompted to select a'file hanw enter [pkz 110.
ex?]\ Thlst is the PKlUN;ZIP'Pmny ﬁ_l? Sonf bOEG A

€ (e) /If prompted to select a communications protacol, enter:
[x] for X—modem (ENABLE) protocol

- —
RS S | LA T B

(f) The system ‘will' respond by glvmg you data such as
download time and' file size. ‘You then should press the F10
key, which will give you a top-line menu." From this menu,
select [f] for Files, followed by [r} for. Recerve. followed py,
[x] for X-modem protocol. ., . il

(4] ’Ihe menu will then ask for a ftle name. Enter [c \pkz
llOexc] i e f-oidmny

. (h) The LAAWS BBS and your computer w1ll take over
from here. - Downloadmg the file'takes about twenty ‘mifates.

Your comiputer will beep wheh‘ ‘the file"transfer is‘complete.
Your hard drive* now will haVe the compressed version of the
decompressxou program needed~to explode ftles iwrth the
“ ZIP" exténsion. X IR

the conference.”
LAAWS th

()] 'l'o use the decompressron program you w1ll have to
decompress or “explode the program 1tse1f .To accomphsh
this, boot-up into 'DOS and enter [pkzllO] at the C\> prompt.
The PKUNZIP uuhty then will execute, converttng its files to
usable format. When it has completed this process, your hard
drive will have the usable. exploded version of the PKUNZIP
utility program, ‘as’well as all of the compressxon and
decompressnon utilmes used by the LAAWS BBS

3) To download a ﬁle after]loggmg on to the LAAWS
BBS, take’ the followmg steps [;f; —_— e
(@ thn asked to select a "Mam Board Command?"
enter[d]toDo\mloadaﬁle fE o
®) Enter the name bf the file you want to download from
subparagraph c below . .

I prompted 0 select a commumcatxons protocol enter
[x] for X-modem (ENABLE) protocol. .

(d) After the LAAWS BBS responds w1th the tlme and
size data, type F10.’ “From the top-line menu, select [f] for
Files, followed by [r] for B,ecelve, followed by IX] for X-
modem protocol 7 - o ,

(¢) When asked to enter a file riare, . enter [c: \xxxxx yyyl
where xx:ftxxyyy is the name of the ﬁle you wrsh to download.

(3] The computers take over from here. When ‘you hear

a beep, file transfer is complete and the file you downloaded

wﬂl have been saved on your. hard drive. P

' (g) After the ﬁle uansfer is dOmplete log-off of the LAAWS
BBS by entering [g] to say Good-bye.

" @, Tolise i dowhloaded Bl ke th Following sisps.
BT VRN NN S e Dy e L T SERNE SR V441

(a) If the file was notcompiress'ed,"you can usé it on EN-
ABLE without prior conversion. Select the file as you would
any ENABLE word processing file. ENABLE will give youa
bottom hne menu contatmng several ‘other word processmg
languages. From thts menu, select “ASCII " After the
document appears you ‘can process 1t hke any other ENABLE
file.”

" r(b If the tlrle was compressed (havlng the “J " exten-
s1on)‘you wnll have 10 explode rrt before entenng the
ENABLE program. From the DOS operating system C\>
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prompt, enter [pkunzip{space}xxxxx.zip] (where “xxxxx.zip”

signifies the name of the file you downloadcd from the
LAAWS BBS). The PKUNZIP utility will explode the
compressed file and make anew file with the same name, but
with a'new “.DOC” ' extension. Now enter ENABLE and call
up the exploded file “XXXXX.DOC”, by following instruc-
tions in paragraph (4)(a) above

c. TJAGSA Publzcatzons Available. Thraugh the LAAWS
BBS. : .

The following is an updated list of TTAGSA publications
available for downloading from the LAAWS BBS. (Note that
the date a publication is *“uploaded” is the month and year the
file was made available on the BBS—the publlcatlon date is
available within each  publication.)

:
1990_ YIR.ZIP January 1990 Contract Law Year
1991 N in Review in ASCII
' = format. It originally
was provided at the
1991 Government
~" Contract Law’ Symposmm

- att 'I'IAGSA i

1991;sztp Janu;,ry i+ TIAGSA Coutact Lawr
1992 o 1991 Yearm Rev:ew Hn

505-1ZIP June 1992  TIAGSAC Conlractl..aw
(R : ,DcskbookvollMay

‘505-2’.‘zn>‘ - “‘J‘iiihe 1992 . '_TJAGSA ContractLaw V
B B Deskbook‘VolZMay
1992

soszlp November" ' 'TIAGSA Fiscai Law

191 Deskbook;November 1991

93CLASS.ASC July 1992-,? - FY 1993 TUAGS A blass
"' schedule (ASCII). -

93CLASS.EN  July 1992 FY 1993 TJAGSA class
o schedule (ENABLE 2.15).

93CRS.ASC  July1992  FY 1993 TIAGSA course
ST schedule (ASCIN). -

93CRSEN = July1992 * FY 1993 TIAGSA course

-

s schedule (ENABLE 2. 15) )

ALAWZIP June 1990 The Army Lawyer and
Military Law Review
T - 'Database (ENABLE 2.15).
Updated through 1989
koot s v The Army Lawyer Index.
SRR R I't"ihchidesamenu s
system and an * ‘

* explanatory memorandum '

- "ARLAWM'.EM WPF

1992 . oo

BBS-POL.ZIP:. .- December

001992 50

CCLRZIP . - September
1990 .

DEPLOY.EXE - December
A “1992 S
LT 1

Hschskim’fﬁdvémﬁer
1990

FSO, 2o1zn> October
5 111992

JA200AZIP" * August 1992

mooiazfé " August 1992

JA210.ZIP " Octobcr
1992°

JA211.ZIP[1 50 August 1992

JA231ZIP i Ocmber
B S 1992 -

P o7

JA235-92.ZIP - August 1992

JA235ZIP:: | 'March 1992

JA241.ZIP, March 1992
JA260.ZIP October

ERCE
JA261ZIP * March1992

JA262ZIP  ‘March 1992

JA267ZIP **  March 1992

R TR S P
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Law of Federal
Employment

».-Draft letters of LAAWS - ;

BBS operating procedures

“.Contract Claims, -, -

Litigation, & Remedies

¢ Exerpts from the Legal -

Assistance Deployment

_ Guide (JA 274)—These
**"documents were created -

in Word Perfect 4.0 and

. zippedintoan ., -

executable file. Once
downloaded, copy them
to hard drive and type

“‘deploy

" Fiscal Law Deskbook
(Nov 1990)

" Update of FSO
= Automation Program, -

Download to hard disk,

- /ééunznp to floppy disk, =
“" then enter ANINSTALLA

or BNINSTALLB.

: ‘(’Defenmve Federal

Litigation, vol. 1

'Deferisive Federal

Litigation, vol. 2

Law of Federal Labor-
Management Relations

‘Reports of Survey and

Line of Duty
Determinations—
Programmed Text

:Government Information :

Practices (July 1992).
Updates JA235.ZIP.

‘Government Information :

Practices
Federal Tort Claims Act

,Soldiers’ and Sailors”
Civil Relief Act

Pamphlet

Legal Assistance Real

Property Guide

‘ﬁégal Assxstance Wills
Guide

Leg‘al :_A‘;'s"sistancey‘ Office”
Directory




JA26SZIP” e
JA269.ZIP

JA2T1IZIP

JA2T2ZIP.

JA2ZIP

= March 1992

‘March 1 992

:Lrarqh 1992

. March 1992

“March 1992

JA275ZIP

JA276 ZIP c
JA281.ZIP -

JA285.ZfP

JA20ZIP | .,
ND-BBSZIP

% i
Wi

JA301ZIP
JA310ZIP

JA320ZIP" !
R

JA330ZIP -

IASIZIP .

JA4221ZIP

ARZP, .

JIASOZIP .,

54

' July 1992

M?arch 1992

March 1992

November

ot 1992

. March 1992
March 1992
. TJAGSA Criminal Law ,

P

Y
Tuly 1992

- July 1992

' July 1992

July 1992

July 1992

y May 1992

MaY ,1992

- October,

1

1992

iLegal Assistance | /11
Notarial Guide

Federal Tax Information £
Series '

"Legal Assistance Office’

Administration Guide

Legal Assistance
Deployment Guide

Uniformed Services
Former Spouses’
Protection Act—Qutline
and References

_Model Tax Assrstance ;
Prog.rarn ERRE N wal

Preventwe Law Series

AR 15-6 Investrgauons »
Senior Officers’ Legal
Orientation

,:SJ A Ofﬁce Manager S . .

New Developments

, Course Deskbook

Unauthonzed Absence—
Programmed Instruction,

. 'TJAGSA Criminal Law .|

Division

Trial Counsel arid Defense
Counsel Handbook,
TIJAGSA Criminal Law
Division

" Senior Officérs’ Legal *

Orientation Criminal
Law Text

'Nonjudicial Punishment "
—Programmed

.- Instruction, TTAGSA .. .

Criminal Law Drvrsron o

Cnmes and Defenses
Handbook

. Operational Law . . (i
R okvol1
- Operational Law. .. . - .,

ndbook, va12 | "

-~ Contract Claims .
"~ Litigation, and Remedxes i

Deskbook (Sept. 1992).

EILE.NAME

;1991 Contract law Year
‘in Revrew, 'vol 1"
" (originally presented
‘at IJAQSA'S January
1992 (fontract Law o
Symposrum) ”

1991:Contract Law Year

in Review, vol. 2

(originally presented

PR U0 5 Tn at TIAGSA'S January
el 111992 Contract Law

Symposium)

V2YIR9L.ZIP - v January..lir : /. -

1992

cooeed, v i ~:"
V3YIR91.ZIP

Janwary | 1991 ContractLaw Year ‘
1992 " 'inReview,vol.3
(originally presented
Loy oAt TJAGSA's January.
‘ o 1992 Contractl..aw n
v .vru’l tx,‘ i ,'M”"[fv Symmsrum) '
YIR89.ZIP . January 1989 Contract Law Year
1990 in Review

0 Reserve and Natronal Guard organizations without organic
computer telecommumcatlons capabilities, and individual
mobilization augmentees (IMAs) having bona fide military
needs for these publications, may request computer diskettes
containing-the. publications listed above from the appropriate
proponent academic division (Administrative and Civil Law;
Criminal Law! Contract Law: International Law; or

‘Developments, Doctrine, and Literature) at The Judge

Advocate General’s S’e‘ho"ol Charlottesville, Virginia 22903-
1781. Requests must be accompanied by one 5!/4-inch or
31f2-inch blank, formatted diskette for each file. In addition, a
request from an IMA must contain a statement that verifies
that the IMA needs the requested publications for purposes
related 1o the military practice of law. . Questions or sugges-
tions concerning the availability of TTAGSA publications on
the LAAWS BBS should be sent to The Judge Advocate
General’s School, ‘Literature and Publications Office, ATTN:
JAGS-DDL; Charlottesville, VA 22903-1781.
SRR RN L

TJAGSA Information Management Items.

a. Each member of the staff and faculty at The Judge
Advocate General’s School (TJAGSA) has access to the
Defense. Data Network (DDN) for electronic mail (e-mail).
To pass: information to someone at TJAGSA, or to obtain an
e-mail address for someone at TIAGSA a DDN user should
send an e-marl message to (

Al postmaster@Jags2 .Jjag.virginia.edu”

The 'I‘JAGSA Automatron Management Officer also is
compiling a list of JAG Corps e-mail addresses. If you have
an account .accessible through either DDN or PROFS
(TRADOC system) please send a message containing your e-
mail address to the postmaster address for DDN, or to
“crankc(lee)” for PROFS.
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-+~ 7b.. Personnel desiring to reach someone at TJAGSA via
DSN should dial 934-7115 to get the TJAGSA receptionist;
then ask for the extension of the office you wish to reach.

¢. Personnel having access to FTS 2000 can reach TJAGSA
by dialing 924-6300 for the recepuomst or 924-6- plus the
three-dlglt extensnon you want to reach. -

d. The Judge Advocate General's School also has a toll-
free telephone number. To call TTAGSA, dial 1-800-552-3978.

’5. The Arﬁy Law Library System.

a. With the closure and realignment of many Army instal-
lations, the Army Law Library System (ALLS) has become
the point of contact for redistribution of materials contained in
law libraries on those installations.  The ‘Army Lawyer will
continue to publish lists of law library materials made available
as a result of base closures. Law librarians having resources
‘available for redistribution should contact Ms. Helena Daidone,
JALS-DDS, The Judge Advocate General’s School, U.S. Ammy,
Charlottesville, VA 22903-1781. Telephone numbers are

DSN 934-7115, ext. 394, commercial (804) 972-639%4, or fax

(804) 972-6386.

_b. The following materials have been decla:ed excess and
-are available for redistribution. Please comact the llbranes
directly at the addresses provided below. e

,6 Erratum

- -1, .Major H. Kemp Vye, State of Delaware, Department
of Mxlxtary .Affairs, Headquarters, Delaware National Guard,
First Regiment Road, Wilmington, DE 19808-2191; DSN
440-7069 or (302) 324-7069.

Com'tsMarualReports vols. 16-19, 21 22 ’
~ 35, and index for vols. 150 o

2. Staff Judge Advocate, United States Army Strategic
Defense Command, P.O. Box 1500, Huntsville, AL 35807;
DSN 645-4520 or (205) 955-4520

' FederalReporter vols 1:300 e e
Federal Supplement, vols. 1-245 - . '
Federal Practice Digest (75 vols.)

Digest of Opinions

R

Domzcde of Mthtary Persormel for Vonng and Taxa:zon an
article printed in the September 1992 issue of The Army

Lawyer, was written by Captain Albert Veldhuyzen and Com-
‘marnder Samuel F. Wright. The heading for this article incor-
‘rectly stated that Captain Veldhuyzen s first name was Gllben.

Subject Index

. The Army Lawyer '

‘A

ALCOHOL

*Practical Problems of Sobnety Checkpomts by CPT Mark E
Piepmeier, Mar. 1992, at 15.

ARTICLE 134, U.C.MJ.

Indecent Acts as a Lesser-Included Offense of Rape, by MAJ
EugeneR Milhizer, May 1992,at3.

January 1992—December 1992
1: K TR T

-C- VL .
CHALLENGES, see also COURT MEMBERS

Continued Viability of Peremptory Challénges in Courts-
Martial. The, by LTC James A. Young. IIT, Jan. 1992 at 20.
Should Peremptory Challenges Be Retamed in the’ Mxhlary

Justice System in Light of Batson v. . Kentucky 'and Its
Progeny?, by Norman G. Cooper & MAJ Engene R Mﬂhwer

"Oct. 1992, at 10.

CHILD SUPPORT

Child Support: Shopping for Options, by LTC Mark E.
Sullivan, July 1992, at 4.
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'Domestic Counselmg ‘and Legal Assistance: " A Systematlc
Approach by LTC MarkE Sullrvan, Nov 1992 at ll

ARETHEN . i’l\.

[
P

CIVIL RIGHT S

Civil nghts Act of 1991 The. by CP’I‘ Mlchael I Davrdson
Mar, 1992, at 3.

CLAIMS , .« ¢ .

Losing Sight of Christian hValues The Eyolution and (Dis-
turbing) Implications of the Chrrsuan Doctnne. by MAJ
Stanton G. Kunzi, Jan 1992 atll. - G

COMMAND INFLUENCE

Road to Hell Is Paved With Good Intentions: Finding and
-Fixing Unlawful Command Inﬂuence. The, by MAJ Deana
.MC Willis, Aug, 1992, at 3. . TR
tho s Afrald of Command Influence. or Can the Court of
Military Appeals Be This Wrong" by COL Cralg S
Schwender, Apr. 1992, at 19.

COMMANDERS

Regulation of Printed Materials on Military Installations, The,
.. by MAJ Andy K. Hughes, Oct. 1992, at 16. e

Road to Hell Is Paved With Good Intentions: Finding and
Fixing Unlawful Command Influence, The, by MAJ Deana
M.C. Willis, Aug. 1992, at 3.

COMPENSATION

State Compensation for Victims of Crime, by LTC Warren G. -
Foote, Mar, 1992, at 51. ‘

CONTRACTS -

1991 Contract Law Developments—The Year in Review, by
Contract Law Div., TTAGSA, Feb. 1992, at3. .. . | .
Losing ‘Sight of Christian Valués: The Evolution and (Dls-

_turbing) Implications of the Chnsuqn Doctnne by MAJ
‘Stanton G. Kunzr Jan 1992 atll '

Sl

‘ Sohd Waste Collecuon and Removal A Messy Sltuatlon,
CPT David W. LaCroix, Dec. 1992,at 12.

JCOUNSEL: 0 e g oo s v BT

Cross-Examination for Trial Defense Counsel, by LTC Kenneth
H. Clevenger, Jan. 1992, at 3.

R N 4

TIneffective ‘Assistance of Counsel: Practical Guidance for
‘New Defense Counsel, by LTC John P: Ley, May 1992, at 21.
R e . [EER DA G RIR IR L

R SRR S LS IR I L

=COURT MEMBERS see also COURTS-MARTIAL

s '/.[I - 3 o L it i 1
Contmued Vlablhty of Peremptory Challenges in Courts-
Martral The. by LTC James A Young. IlI Jan 1992 a 20.

‘lr\'.‘.!" booie

.Should Peremptory Challenges Be Retamed in: the Mrhtary

Justice System in Light of Batson v. Kentucky and Its Progeny?,
by Norman G. Cooper & MAJ Eugene R Mrlhmer. Oct. 1992,
at 10. : SRR .

. . Lo
ivt IV I P R EROE I

u:COURT OF, MILITARY APPEALS

TR I

: Unzted Sta:es v.Clear: Good Idea—-Bad I.aw, by MAJ Eugene
.R. Milhizer, June 1992.at7 SRR

A [SREEI O ' Ct

?Who s Afraid .of Command Inﬂuence. or Can the Court of

Military Appeals Be Thts Wrong? by COL Cralg S. Schwender

.;:Apr 1992 at: 19- .‘y.,i 5

nu&i‘«“wuuu; ot
COURTS-MARTIAL
P § o
iAnnual Revrew of Developments m lnstrucuons. by COL
Herbert Green, Apr. 1992,3t23. o
CROSS-EXAMINATION ..

Cross-Examination for Trial Defense Counsel, by LTC
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