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Memorandum of Law-
The Legality of Snipers 

r” Rg &~Wldb?l 
t the Army’s use of 

snipers in combat might violate the la 

I 

neralAinternational . 
snipers in combat, ’ 

violate the law of war. 

DATA-IO 29 September 1992 

MEMORAND DA, AMCCOM (SMCAR-ccf 
‘(MR.SMALL)). ’ 
PICATINNY ARSENAL, 
NEW JERSEY 
07806-5000 

S,mJECT: Legality of Snipers 

1‘. On 18 September 1992, a request was made for hfonnation 
as to the legality of snipers. Thisopinion has been prepared to 
provide the information requested. 

2. The legality of snipers has not been addressed directly. In
1, 	 1990, this office reviewed the legality Of sniper use of open­

1 
tip ammunition and briefly addressed the legality of snipersas 

I such; a copy of that opinion was published in the February 
1991edition of The Army Lawyer @A Pam.27-50-218). 

3. The United States Amy (FM23-10 [draft]) 
as 

a soldier with special ability, training, and 
equipment who is designated to deliver 
discriminating and highly accurate rifle fire 
against targets which, because of range, 
size, locatioh. fleeting nature or visibility 
cannot be engaged successfully by the aver­
age rifleman. 

I ?  

The United States M efines 
scout-sniper as 

and marksmanship who delivers long-range 
precision fire at selected targets fiom con-: 
cealed positions in support of combat opera- ” 

tions, with a secondary mission OF gathering 
information for intelligence purposes. 

4. The law of war recognizesthe legality of the taking of the 
lives of enemy combatants. Article 15 of Army General 

1863), also known as the Lieber C 
that remains the law of war today: “Military 

its of all direct destruction of life or limb of 
. .. .” This statement does not limit lawful 

attacks to persons armed at the moment of the attack, but 
includes allhrsonswho are combatants. 

5. A sniper’s ability to engage enemy targets at longer ranges 
than an ‘averagerifleman does not have any bearing on the 

ion. Enemy combatants are lawful 
er they may be located, regardless 

of the activity in which they are engaged when they are 
attacked. See, for example, Army Field Manual 27-10, The 
Law of MWMare (1956). In discussing the prohibition on 
assassination, h 31 states, 

m h e  prohibition on assassination] does not . , preclude attacks on individual soldiers 
or officers of the enemy whether in the zone 
of hostilities, occupied territory,or elsewhere. 

(Assassinarion is defined in a 2 November 1989 opinion of 
this office, whicb subsequently was published in the 
December 1989 issue of DA Pam. 27-50-204. The Army 
Lowyer.) 

Soldiers lawfully may be attacked behind their lines by any 
lawful means. A sniper’s work is indistinguishable from a 
law of war standpoint from other lawful means. The practice 
of nations at war in their employment of snipers in virtually 
every conflict in this century is an acknowledgement through 
state practice of the legality of snipers. 

6. Ignorance of the law of war has suggested on occasion that 
a sniper’s work is less than legal. For example, in Charles W. 
Henderson’s Murine Sniper (New York, 1986). its author 
quotes (p. 107) thencaptain E.J. Land, USMC, as declaring 
that 

7 As a sniper,. ..you will be killing the enemy 
when he is unaware of your presence. You 
will be assassinating him without giving 
him the option to run or fight, surrender or 
die. You will be, in a sense, committing 
murder on him-premeditated. 

This is the menlightend view of sniping: it also is legally 
incorn+ Captain Land was correct in stating that sniping 

rd an enemy combatant an opportunity to run, 
,or die. Neither does ery barrage or 

rocket attack, a landmine. an ambush, a commandoraid, or an 
airstrike. Attack of enemy personnel by any lawful means, 
including sniping, is neither assassination nor murder-it is 
lawful killing. The element of surprise is a fundamental 
principle of war, and does not make an otherwise legitimate 
act of violence unlawful. 
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7. 	Any weapon can be used for unlawful purposes. .A poldies thcock motioned for the other student 
who uses his M9 pistol to kill a civilian without justification rifle. The f irs 
has committed an act of murder-this makek the soldier a 

FOR THE JUDGE ADVbCATE GENERAL: 

and smiled guiltily. ­

‘ 1 i :’ 
r Legal Assistance A 

. I  r v  ‘ 

In community property states, income earned by either 
soldier or a military dependent wi &iring a marriage ‘constitutes marita~’phpe~’from 

LAA must understand the>nuancesof which each party may claim an equal share.1 ’In’noncbh-

IC 

Vd.at 2. 1982 U.S.C.C.A.N.at 15%-97. 
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B 

Before 1981. state Courts in both community prop&tyfand 
equitable distribution jurisdictions freely ditiided military 
retirement incomes as marital property in divorce proceed­
ings.' In 1981, however, the United States Supreme Court 
upset this approach to property distribution when it decided 
McCurfy v.  McCurry.4 Richard McCarty;a retired ,Army 
colonel, appealed from a California courtmder aw@ngshis 
wife a half interest in his military retired pay: ,"ke Supreme 
Court reversed the California decision;,holding that federal 
law preempted a state court from dividing military retired 
pay.5 The Court concluded that federal law clearly identified 
retired pay as a personal entitlement of the retiree. to which 
the retiree's f m e r  spouse 

I I 

The following year4 Co 
ices Former Spouses' Pro 
express purpose of the Ac 
ing the retired pay issue to the states.? Significangy, the 
USFSPA does pot endow the spouse of a s e k @  m e m k  with 
a right under federal 4 w  to claim a sl?are of th * mem­

.ber's retired pay; however, it does allow state c e divide 
military retireqent incomes according to state laws.10 I i, 

SPA to s A e  a 
the competing interests of retirees and their former spouses. 
On the one hand 

labors. Moreover, 

'mgly, a m i l i e  pension maybe categorized as reduced pay 
[for reduced services and should remain the property of the 
rretiree after the marriage is dissolved. Finally. the military 
services use retired pay as a personnelmanagement tool to 
retain qualified servicemembers and to encourage oldermem­
bers tu'step aside^ IRepresentatives df the Armed Forces had 
argued that, if seMk miembers knew that their retirement 
benefits could be divided, the services might not &\able to 
atvact and retain ,enough people to maintain an effective 
fighting force.12 ' ( I 

n the other hand, Congress acknowledged the s a d c e s  
and contributions of military spouses. ~ The spouses of many 
servicemembeqmust abandon-their own caners to follow the 
#seryicemembers pmnd @e,world. Only rarely can a military 
spouseensure his or herpyn retirement securityby contribut­
ing toward a pen r) or health system. Fongress sap the 
USFSPA as a way spousesfor these sacrifices.13 

nted theUSFSPAwithout incident No 
&der the s&te until 1989, when the 

\, p military retiree is 

'Id. at 2. 1982 U.S.C.C.A.N. at 1597. See generally TJAGSA Ractice Note, Stute-by-SfutcAnulysir of the Divuibi@ of Milirory RcfirrdPuy, ARMY L W . ,  Msy 
1992. a t  37. 

4453 U.S. 210 (1981). 

Sld. 

6ld. at 228. Noting that this 5-36. 
I ,

'Pub. L NO.97-32. tit. X, QQ 901-996.96 Stat. 718,730 (1982) (codified mended a t l a t t C d  8- of 10 U.S.C.). 

8s. b.NO.502. supra note I, .Ii.1982 O~.C.CAN.ri 1596. % 

9See 10 U.S.C. Q 1408(c)(l)(1988) CA court m y  tmat dipsable retired.. .pay. ..athaas property 
[or her] spouse in accordance with thc law of the jurisdiction of such ccwt"). 

10s. REP.NO.502. s u p  note 1. at 4. 1982 US.CC.A.N. at 1598. M v a b l y ,  a court could award a rcmce manber'i nonmilitary ' p w ~ e&Uof the %?Ma 
member's military pension,even if the cwple welc mamed only one day. A court more o h  will divide military retired pay in accordana with a formula 
reflecting the length of the rnaniage and the militlry spouse'# h e  h mcMce. For a good d iscusskm of formulas for dividing &ry retired pay, see mrU. 

GENERAL'SSCHOOL.U. S. ARMY, JA 274. UN[PORMBDASSISTAN-BRAN^. AD-m LAWDmsm,"HE J u w a  ADVOCA~I SaRncSs FORMERSPOVSES' 
PRaracno~Am, app. D (Aug. 1991) [hereinafterJA 2741. 

*lSeeMcCarty, 453 US. at 213; see P&O 10 U.S.C 0 688(a) (1988). 

1%. -.NO. 501. srrpru note 1. at 7-8.1982 U.S.CCA.N. at 160143. 
ri 

Ild. at 6.1982 U.S.C.C.A.N. at 1601. 


14490 US. 581 (1989). 


15Sec 38 U.S.C. Q 5301(a) (198 


16Mmell,490 U.S.at 585. 
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, After Congress enacted th? USFSP&Major Mgnsell 
.mumedto court Q modify the divorce decree.17 !He asskited 
.&at the order.ganting his'ex-wife a s k e  of ,his gross.retired 
pay should be amended because the USFSPA allows a state 
court to divide only "disposable" retired pay.'* Mansell i then 
pointed out that the USFSPA's definition of :'disposable 
retired pay" does not include VA disability payments. 
'Accordingly, he argued that he should receive a greater 
portion of h is  gross retired pay than the fifty percent originally 
contemplatedin the divorce decre.e.19 

The Califomia Court of Appeals denied'Major &sell's 
'request. 'In'doing'so. it relied bn c k  law holding that the 
USFSPA' had pre6mpted'McCnrf) completely and that a State 
court was{freep'aeat ail of a foimer service member's retirexl 
"payas community ~ p e r t y . mAfter the California Supreme 
Court sumhakily deni 
successfully petitioned 

service member from liability for other payments a court 
might award to the service member's spouse.24 In Mrs. 

~71d.  . 

181d. at 586. 

rMansell's opi$on, this clause showed that the Act does not 
limit a state couq's authority.todivide retired pay, but only 
the amount of retiredpay that the court can msferdirectly to -

SFSPA's statutory language, a 
majority of the Court concluded that the Act gives a state 
court only 1imired"mthority to divide retired pay.26 The 
provisions oflI0 U.S.C.18~1408(c}(l}permit a state court to 
'consider "disposable retiredpay" as marital property. The Act 
specifically defihes "'disposable retired pay" as it former 
seMce member's &tal retired pay, minus certain deductions­
one of which is income received from the VA 8s disability 
payments. Accordingly. the Court observed that "state courts 

thority to treat disposableretired 'pay 
ty;"they havehot been granted the 

auttiority towat  total retired pay as community pperty."n 
Althbugh the majority conceded,that some portions of the 
'Ad's legislative history supported Mrs. Mansell's argument, 
it'decided that these provisions were not sbfficiently clear to 

ific language'of the statute.3 The court 
Mansell division was improper because a 

state court may divide only, nondisabi1ity:mikry retired 
bav.29 , , I  I 1.. 

.< . 

oughtful dissent that 
at Congress intended the 
etefy. Tracing the Act's 

concluded that the 
8­

19For example. a COUR typically would split a former service member's gross retired pay of 52000 evenly, awarding each party $1000 before tax 
by Major Mansell.the USFSPA definition of 'disposable miredpay" specihdy would exclude M ~ L Sa retiree receives for VA disability paymenw. permining 
Mansell to deduct the VA payment from the gross amount before splitting the remainder. Accordingly, if Major Mansell were mtided IO d v e  $400 a month in 
VA payments, his disposable retired pay would be only $1600. Consequently, his farmer spouse would receive only,$goOimonth before taxes---Bn obvioua 
reduction in the sum originally contemplatedin the divorce BettlanenL For II more complde explanationof this example,see TJAGSA hctice Note,McCarty and 
Preemption Revived: Mansell v.Mamell, AM Pw.,Sept 1989, u30. 'I 

mMansell v. Mansell, 5 Civ. No.Fa2872 (Jan. 30,1987) (citing Casas v. Thanpson. 720 P.2d 921, ), rrv'd and runodd ,  490 
US.581 (1989). 

21See 487 US.1217 (1988) 'probable bhis forjurisdiction"). 
1 " B 

"MaruelI. 490 US.at 588. I 

I , I 

r , 


-~ M u r e l l .490 U.S. at 590. 

%Id. at 589. [ 

2'Id. at 588-89. 

=Id. at 592. 

mid. at 583. Because of the prcceduralposture of this case. Major Mansell did not benefit from this decision. AU nubsequent cases WCR rubject to thia holding. 
but Major Mansell remained bound by the terms of his decree. For M excellent discussion of this dilemma, see TJAGSA RPctice Note, Mansell v .  Mmefl: An 
Epilogue. ARMY LAW.,Apr. 1990, at 74. 
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USFSPA. “is ly a remedialstatute creating a pechanism 
whereby former spouses ,..may enlist the Federal Government 
to assist them in obtaining some of their entitlements 

Accordingly, she found q a t  the term 
pay” limits only a state court’s ability to 

garnish mired pay-not the court’s authority kodivide 
I , 

Justice O’Connor explained that Congress used the dispos­
able definition only to give meaning to 38 U.S.C. 8 3101(a), 
which exempts disability pay from garnishment. She opined 
that, “had Congress not excluded ‘amounts waived‘ to receive 
veterans’ disability benefits from the federal garnishment 
remedy created by the IJJSFSPA.1 it would have eviscerated 
the force of the anti-attachment provisionso�8 3101(a).qz 

I . 

Justice O’Connor then focused on Mrs. Mansell’s savings 
clause argument She accepted the majority’s conclusion that 
the savings clause merely clarifies that the federal direct 
payments mechanism does not replace state court authority to 
divide and garnish property through other mechanisms. She 
asserted, however, that the majority opinion would prevent 
state courts from using these alternative mechanisms-an 
approach that contrasted sharply with the express purpose of 
the USFSPA’s savingscIause.33 

A. 
10 

U.S.C. 8 1408(c), which alloys a c,ourt,to divide only 
disposable retired pay. Although a court may award a 
retiree’s spouse up to 100%of a retitee’sd&posable pay, only 
half of this pay is subject to direct payment34 The savings 
clause only emphasizes that the retiree cannot avoid paying 
the rest of the court’s award-it does not endow the court with 
jurisdiction over nondisposable pay, such as VA benefits. 
This reading is consistent with the purposes and language of 
the USFSPA. The Act clearly attempts to balance the rights 
of retirees against those of their former spouses. In reaching 
her decision, Justice O’Connor actually ignored legislative 
history >whichindicated that Congress rejected a bill that 
would have given state courts jurisdiction over gross retired 
pay.35 Clearly, when Congress enacted the USFSPA, it meant 
exactly what it said-that rate court may divide all of a 

11,490 U.S. at 597 ( o ’ k o  

31id.at 598. 

3Vd. 

331d,at 601. 

35SeeMamell. 490 US.at 593 n.17. 
I 

retiree’s disposable retired pay, but the retiree may claim the 
balance of his or her gross retiredpay, free from division. 

I 

Despite O’COMO~’Sdissent, the majority vi 
prevailed. Congqss apparentlyhas acquiesced in the Mansell 
decision. m e n  federal legidaton amended the USFSPA 6 
1990.36 they made no effort to redefine the defihtion of dis­
posable retired pay to offset Manseff. The le&tative history 
of the 1990 amendments rema&, “Current law provisions 
that permit the deduction frqm gross retired ppy of amounts 
waived to receive vemans’ disability compensation ...and 
other entitlement-based’reductions,[will] not be ~hanged.~ 
~~ with an ideal opptmity to reject M p e U ,  Congress 
evidently chose not to do so. , 

One of the more obvious drawbacks of Mansell is that it 
could increase the number of $vorce cases that must be resolved 
through litigation. Although Mansell apparently wodd not 
prevent a service member and his or her spouse from agreeing 
to divide the Service member’s gross retired pay, the decision 
leaves the service member,with little incentive to do so. 
Knowing that MairSelf wil l  prevent a divorce court from divid­
ing his or her gross retired pay, a Service member probably 
will refuse to settle in hopes pf protecting any.assetsthe court 
cannot reach. 

A second drawback is that even an express, Written agree 
ment between the parties will not guarantee that a court will 
adopt a provision dividing the serrice member’s gross retired 
pay. A c o w  quite, possibly could rule that Manseffuncondi­
tionally precludes the court from entering a judgment pur­
porting to divide any part of the service member’s retired pay 
in excess of his or her disposableretired pay. 

After Manself,state. courts appear powerless to divide non­
disposable retired pay. If this implication actually reflects the 

’ 	Court’s holding, how far does Mansell extend? Many 
interesting issues may arise from the Mansell decision. Legal 
assistance attorneys must be aware of Mmel l ’ s  implications 

1 clients carefully of the potential pitfalls 
s of marital propmy. 

. .  

1 

‘ b 

%See generally National Defense Authorization Act for Fiacal Year 1991, Pub. L.No. 101-510.0 555,104 Stat. 1485.lnO(l99U). I 

3’H.R. REP.No. 665. lOlat Cong., 2d &sa. 279 (1990). reprinfed in 1990 U.S.C.C.A.N. 3004.3006. Instcad of camtermanding Mameff, the amcndrhcnts dull 
arith tax withholdings. thc ~ t r o a d v eeffective date of the USFSPA. and the aggregate pcrccntage of n%iredpay a d a b l e  to a &‘a multiple former rpwrer. 
See id. at 279-80.1990 U.S.CCA.N. at ulo5-06. 
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Chapter 61 Disability How will a court address chapter 61 Qisability retirement 
” 1 ts? Although Muhell dealt ‘solely with the didsibility 

Mansell’dedt strictly with th benefits,’itsGg&tge+broad enough to bncom­
q s .  it also may apply to a closely related disability pass s i d t i o k  &sing under chapter 61: IfMbnsell forbids a ­

in chapter 61 of title 10, United S&s Code.% court from dividing any part of a former sehice member’s 
o is disabled and who accepts medical retirement incom ther than his or hkr “disposable retired 

nty years ‘in service can pay.” ahy income edical retiree receives under chapter 61 
qualifi’for behefits under this chapter.39 Like VA benefits, that is calculated using his or her disability rating will be out 
benefits receivkd under chapter 61 generally‘arenot con- reach of the retiree’s former spouse. 
sidered to be “disposable retired pay”’asthat term is defined I 

in the’USFSPAPo The Act,’however, does not treat chapter ivil Service Employme 
s ~k benefits. A VA disability 
division a i  marital property. On * Another offshoot of Mansell i s  the scenario in which a 
le pay* of a service mem- 2 

forma s01d.i~takesa civil service position after retiring from 
ber who accepts medical retirement bnder chapter 61 excludes the meDual cornpewtion quires  a retired 
only that portion of the service member’s disability benefit Officer Who takes a Civil Service position to accept a reduction 
that was computed using the member’s disability rating.41 in refired PaYf3r In Pertinent Part, the USFSPA defines 
This will a medical &a- disposable retired pay as total retired pay, minus amounts 
ti t “deducted from the retired pay ,.as a result of a waiver of 

, 
’ Chapter 61 bedefits 

respect. Ttie VA disabil gevity r e t i r d a t  is, 
of a former service member who retired aftet’atleast twenty 
years of military service-typically will represent only a smaIl 
pohion of the retiree’s gross retired pay. A medical retiree’s 
chapter 61 benefits, however, generally will be his or her only 
retirement income from the federal government. Obviously, 
the former spouse of a medical r e h e  receiving benefits under 
chapter 61 will receive a much smaller share of the retirement 
income than the former spouseaofa longevityiretireewho 
receives VA disability benefits. Under some circumstanceb, 
the former spouse af a medical retiree will receive no share at 
all. 

~ e 10 eu . s . ~ . A .59 1 

39Id. 4 1201(3). p s  a 

@red pay r q M  by law ... to receive compensation [for, 

federal civil service] under Title 5.”4 Accordingly, +Vansell” 

suggests that, by taking a civij service job,‘ a military retiree 

unwittinglyor ,,~dictiyelYmay convert his or her 

intoan asset that his or her ex-spouse claim. 


One court already has reached this conclusion.45 In Moh’ 

,,. M ~&e ~ ~ , of Appeals held, with obvious 

distaste, that to divide the ‘wonbf a mili­

ts;y retiree’s the retiree waived aft& M n g  

hployment with’thk Federal Aviation Admhistration.46 me 

doun acknowledged that this holding allowed the retiree A 


unilaterally to alter the terms of the final property division, but 

stressed that it could not evade the conclusion that Mansell 

dictated this result47 


4% pertinent part, 10 U.S.C. 8 1408(a)(4)@)defines letired pay” as total monthly retirrd pay, min 
as a result of a wCver of retired pay requiredby law compensationunder.. .Ti& 38.” 

41 IO U.S.C.A. 5 1408(a)(4)(C) (West Sun.  disability payment was mbjrsctd 
calculation of “disposable retired pay.“ See 10 U.S.C. 8 1408(a)(4) (1982). mndcd by Department of Defense Authorization Aa, 1987. Pub. L. No. 99661.4 
644(a)(l). 100 Stat. 3817. 3887 (1986). Now, the calculation is based upon the higher of two ieparate calculations. For an excellent explanation of thqre 
calculations. see JA 274. supra note 10. app. C (explaining the calculation for a soldier who is medically retired at 16 years with a 30% disability and a base aaive 
duty salary of $2000). 

Stated simply, the first calculation multipks the number of years of service by 25  (16 x 2.5 = 40). The re.@, expressed as a percentage, is multiplied 
monthly h s e  pay. In this example. the calculation results in $800 per month (4W x ux)O = WOO).The CalcUlSdon multiplies mmthty base pay 
percentage of disability ($2000 x 30% = $600).’Ihe soldier receives the higher amount-in this case, $800. 

11 

To determine “disposable retired pay.” m e  must subtract the amountthat would have been used in the second disability calculation (Saoo) f m  the retirec’l total 
disability p y  ($800). In the example described above. only $200 actually would be considered ‘disposable retired pay.” 

42hb. L. No. 88-448.78 Stat 484 (1964) (codified as amended at scattered sections of titles 2.5.13.15.20,22,33.36.38.42. and 50 U.S.C.). 

43See 5 U.S.C. 5 5532 (1988). Under the DualCornparsation Act. a retiree may d v e  full pay from his or her currentcivil seyice positim,but 
pay must be reduced“toMannual r a  equal to the first $2,000 of the retired or retainer pay plug me-half of the ranainder, if my.” See id. 

10 U.S.C.A. 5 1408(a)(4) (West S u p .  1992). 

45Moon v. Moan,795 S.W.2d 511 (E.D. M a  S99U). + 1 ,/ ! 1’ ‘ ;’ 1 r‘ 

?5ld.at 514. I 
i 

. -
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Solutions ! 

How can the former spouse of a military retiree solve the 
problems described above? An LAA should help the client to 
notify the divorce court of these problems. He or she also 
should look for alternatives to forestall the effects of this 
situation and should be prepared to discuss these options with 
the client. I 

One option is for the court to insert a clause in the judg­
ment, allowing the court to reopen the care if the retireeattempts 
to hide assets from his or her former spouse. Although this 
approach could raise jurisdictional questions, it should 
discourage the retiree from attemptingto fi-ustratethe purpose 
of the property division.4 I 

A second alternative is to award more property to the 
retiree’s former spouse to compensate far the retiree’s‘expected 
reduction in retiredpay. At least one jurisdiction has accepted 
this offset.49 Courts in other jurisdictions, however, have 
refused to offset reduced retirement incomes. holding that the 
‘federalpreemption docaine prevented them from doing 

The Supreme Court’s decision in Hisquierdo v. Hisquierdo51 
suggests that the latter view is correct. In dividing the His­
quierdos’ marital property, a California court awarded Mrs. 
Hisquierdo an offset to compensate her for the loss of her 
interest in her husband’s retirement benefits under the Rail­
road Retirement Act of 1974 (RRA).52 The Court reversed 
the award, stating that, because the RRA’s benefits were not 
divisible, any offset would “upset the statutory balance and 
impair [the husband’s] economic security just as surely as 
would a regular deduction from his benefit check.”53 One 
commentator later suggested that Hisguierdo prohibits an 
unequal division of assets only if the divorce court orders the 

4nAdiscussion of the jurisdictional issues would exceed the scope of this amde. 

49Rothwell v. Rothwell. 775 S.W.2d 888 vex.  Ct.Am. 1989). 

division to circumvent federal limitations on dividing bene­
fits.54 Nevertheless, Hisquierdo and subsequent state court 
decisionsimply that seeking an offset may not be advisable. 

11 L r 

A final option is to draft a clause awarding the retiree’s 
former spouse portions of retiredpay as alimony or child s u p  
port, rather than a property settlement. Munsell apparently 
does not affect settlementsfor alimony or child support. The 
Supreme Court ruled in Rose v. Rose55 that a divorce court 
m a y  consider VA benefits in determining family support 
0bligatiom.56 The Supremacy Clause does not preclude state 
*actionunder these circumstances because disability benefits 
are intended not only for veterans, but also for their families.57 
Congress also has expressed itself on this issue. enacting 
legislation that authorizes state courts to garnish a retiree’s 
VA benefits to enforce family support orders.58 

Unfortunately, in some jurisdictions, state law does not 
recognize retired pay to be anything other than a property 
interest. Moreover, alimony or child support normally will 
terminate upon the Occurrence of specific events, such as the 
supported spouse’s remarriage or the emancipation of the 
supported child. The practitioner must examine state law 
carefully to see if this provision would be realistic. 

Early Separation Incentives 

Do McCurry or Munsell affect service members who take 
advantage of the early separation benefits generated by the 
1992National Defense Authorization Act (NDAA)?59 Under 
these incentives, a service member who elects to leave active 
duty may select a voluntary separation incentive (VSIjthat 
is, a series of annual payments ‘based upon years of service­
or a lump-sum specialseparation benefit (SSB).@ Both hcen-

SOBewley v. Bewley. 780 P.2d 5% (Idaho ct Aep.,1989); Jmes v. Jones. 780 P.2d 581 (Haw. CL App. 1989). 
I 

51439 U.S.572 (1979). 

52See generally45 U.S.C. 55 231-2315 (1988). 

S3Hkqvierdo. 439 U.S. at 588. 

”TJAGSA PracticeNote,Manrell v. Manrell, ARMY LW.,Jan. 1990,at 44.45. 

55481U.S. 619 (1987). 
I 


5% at 634. 

571d. 

58See 42 U.S.C. 5 659 (1988).‘ i r’. 59Nat id  Defense Authoridon Act faFiscal Yeam 1992 and 1993, Pub. L No. 102-190. 59 661664. 105 Stat 1290,1394-99 (1991) (to be ccdif~cda! 10 
U.S.C. $5 1174a-1175). 

Id. 
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rives grehly exceed the benefit paid to a service member who 
is separated involuntarily.61 'Although neither VSI, hor SSB. 
is a'form"pofretired pay, LAAs undoubtedly will have to 
consider the application of the USFSPA to these benefits. 
How will '8 colirt view its ability to divide separation incen­
tives-and how might it effect these divisions? : L I ' L  

n McCarty, the S 
tary retired pay i s  a personal entitlement of themilitary 
@retiree.6*Mccordingly,it held that a state court's attempts to 
'divide retired pay as community property conflicted with the 
intent of Congress that this benefit should remain personal to 
the rktiree.63 Although McCmty dealt solely with retired pay, 
one could argue persuasively that a similar analysis should 
apply to VSI and SSB. Did Congress actually intend these 
separation incentives to be personal entitlements? Must a 
state court conclude that they are separate properties? 

termine w tate property division 
with congressional intent regarding &he federal separation 
scheme, the obvious starting point is the enabling legislation. 
The NDAA provides forB special separation benefits program.@ 
It awards these benefits to service members without attempt­
ing to recognize the contributions of their spouses or families. 
Moreover, the NDAA states expressly that VSI payments are 
nontransferable.65 An LAA representing a service member 
should argue that Congress intended these payments to remain 
the personal entitlement of the service member and that 

are proper subjects for property division. An examination of 
.the NDMs legislative history reveals that Congress enacted 
the legislation "because of [its] concern over the effect of 
-strength reductions . . on [service members] and their 
families.'*66 Moreover, Congress specifically provided that a 

VSI annuitant's family members may inherit his or her VSI 
payments upon the death of the annuitant.m This provision 
:contrasts sharply"withprovisioos governing teW pay, which 
i.nvari8bly ceases upon the death of the re-. Accordingly, ­
lone logically may conclude that separation incentives are 
more than the personal entitlements of service members and 
that McCurty wbdd not preclude states courts from dividing 
thesebenefits in divorce settlements. 

IfMdarty does not bar state courts from dividing the aew 
separation incentives, how are courts likely to riew the divi­
sions? To date,no appellate court has'addressedthis Issue. 
Nevertheless, several community property States appear ,to 
have developed ready frameworks for analyses. Forexample, 
California courts have examined the divisibilitiesof severance 
pays in divorce settlements.68 In Kuzmiak v.  KuzmioR, the 
husband was a twice-passed-over Air Force captainwhu had 
received a lump sum of $30.000in involuntary separation pay. 
At issue was whether this payment was compensation for past 
services or present compensation for loss of'earnings. .;If 
characterized as compensation fix past services. the payment 
would be community property. If characteripd as present 
compensation for loss of future earnings, the payment would 
be separate 69 

1 I ' 

o answer this question, the court examined the congres­
sional intent behind the separation statute. I It concluded that 
the statute serves two purposes.70 First, it helps a service 
member bfinanciallyduring his or her transitionI to private 
employment Secondsit compensates the individual for loss ­

,of future earnings. Accordingly, the court held that the 
severance pay was ,the separate property of the husbandll 
m e  court, however, also noted that, because the husband had 

ireenlisted after his separation as an officer,he soon would be 
entitled to receive miredpay at his enlisted rank. , n esepara­
tion statute required the federal government to recoup the 

1 

61See id. Involuntary reparation pay is limited LO 530,000.scc 10 U.S.C. Q 1174(d) (1988). but SSB could go as high as Sl21.150 for4 major with eigbtceo,ycan' 
service. see U.S.C.A.Q 1 1748 @)e)(West Supp. 1992). 'Ihe latter calculatim is based on the following formuh: (15% of finalbase pay) t (12) x (number of y w  
of service). A former service mernber'm VSI payments i re  calculated as followg: (2.5% of finalmonlhly base pay) x (12)x (number of years of aemce). See id.Q 
1175(e)(l). Tne annual payment "will be made for a pcriod quai to the number ofyearn Ulai is equal to twice the number of ycars of rem'ce ofh e  member." Id. 

%ee McCarty v.  McCarfy. 453 US. 210,228 (1981). 

Sld. at  227. 

WScc generally Pub. L. No. 102-190,Q0 661-664. I05 Stat at 1394-99 (1991). 

a 10 U.S.C.A.Q 1175(f)(West Supp. 1992). But see id. (providing that a forma service tnerhr'a VSIpa&ents may be fnhenth). r 

uHR.Rap.No. 311.102dGmg., IrtSer~.5M(1991).reprinldin1991 U.S.C.C.Ak 1042.1112(anphasisiddcd). 

~ S C C10 U.S.C.A.Q 11750 (West Supp. 1992). No similar provisions cxist for SSB payments. " I 

a K u m i a k  v. Kulmiak. 176 Cal. App. 3d 1152 (Ct. App. 1986). ceri.denied,479 U.S.885 (1986). 

@Id.at 1158. -
I :  	 1 ( I (  

I 1 .' 1 I , t 

> I 

llld. 
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$30.000 Kumiak received a$ sevmce  pay from any rebe- years. ‘Ihe court looked at the nature of thepayments, rather 

ment benefits he eventually might receive. Consequently, the than the length of time over which they would be paid. 

court ruled that Mrs. Kuzmiak retained an interest in her ex- Finding that ‘thepayments actually:were intended to compen­

husband’s nonmatured longevity pension. It stated, “If *a sate the husband for atloss of future learnings, the court ruled 

member reenlists after involuntary discharge and subsequently that these payments were the husband’s separateproperty.n 

receives a longevity pension ...the purposes of the Separation , 

pay have not been fulfilled .... mnder these circumstances;) Kuzmiak also dealt with the division of involuntary 

no reason for finding sep t ion  pay to be the member’s separate separation pay. What effect will the voluntarynatures of the 

property [exists].’‘72 VSI and SSB elections have on divisions of community 


property? In DeShurfey, the husband willingly chose to 
How will community property states approach division of accept severancepay, rather than returning to his job and fac­


the new separation incentives? The intent Underlying the ing a possible Later mination.78 ’Ihe cortrt focused upon the. 

voluntary separation incentives seems similar to those under- absolute re of ’the husband’s right to receive severance 

lying involuntary separation benefits-they ease a service pay. It found that, when an individual hastaken a voluntary 

member’s transition into civilian life and compensate him or pay option only because the alternative prospects may have 

her for the loss of future earnings. Moreover, Congress hoped includdd a forced loss of work, the severance was not truly 

the incentives would provide service members with ‘‘fair[er] voluntary.79 

choice[s]” than facing involuntary separations.73 Accord­

ingly, VSI and SSB have all the earmarks of compensation for Like the separation pay option in DeShurfey,VSI andSSB 

loss of future earnings. Under K ~ m i a k ,they could be con- are not truly voluntary. Congress noted that the payments 

sidered separate property. An LAA, however, should advise a would give a “fair choice to personnel who would o+erwiSe 

client seeking VSI or SSB that, if the client qualifies for have no option but to face selection for involuntary separa­

retired pay after obtaining the incentive, the federal govern- tion, and to risk being separated at a point not of their own 

ment may recoup the incentive and a community property choosing.”go Accardingly,under DeShurZey, a divorce court 

state might consider part of the rebd pay to be community should not characterize VSI or SSB payments as community 

pr0perty.7~ This warning may deter many soldiers from con-” Property.

tinuing their military careers in the Reserves. 


Would the result differ in an equitable distribution state? In 
Kuzrn.uk dealt with a lump-sum payment like SSB. How those states, a court will examine the equities of the case to 

would the courts treat VSI annuities? Because the duration determine whether an asset should be considered marital 
and the amounts of a semice member’s annual VSI payments property and-if *who should receive it.” Some courts 
derive from the annuitant’s years of service,75 VSI resembles already consider sevecance pay to be a marital asse~In Bromtan 
a retirement package. Nevertheless, a court should find VSJ to v .  Brotmunt2 the Florida Court of Appeals noted that the 
be a present compensation for the loss of future earning- principle of equitable distribution contemplates a fair division 
approach similar to that adopted by the California Court of of the assets that both parties acquired during their marriage.83 
Appeals in In re DeShurley.76 In DeShurley, the husband was Accordingly, the court held that the severance pay that one 
entided to receive a number of severance payments over s e v d  spouse obtains during the marriage should be considered in 

7Vd. at 1159. 

73H.R.R~~.N0.311,slcprunote66,at556,1991US.C.C.A.N.rt
1112 1 

74Sce supra iext acwmpanying note 72. 

7sSee 10 U.S.C.A.4 1175(e)(l)(West Supp. 1992); I$ supra note 61. 

76207 Cal. App. 3d 992 (CrAm. 1989). 

7 w .  994. 

791d,at 996. 

8oHR.REp.N~.311.s~ranote66,at556.1991U.S.C.CA.N.r 


8lSee supra text acmmpanying note 2 

02528 So. 2d 550 (F%. Ct. App. 1988). 

83id. 
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the property division.." Sim.kly,in D a w r  y. DuunerP5 the r 
Kansas Coiut of Appeals held that a trialjudge did not abuse 'I 
hisdiscretion when he included :severance. pay hr his d c u - ! 
latihs 'of a parent's child suppott obligation.B6 The& cases 
suggest that ,attorney advocacyr typicalIy.wiH be the critical 
factor in a judge's decision on whether to divide VSI or SSB. 
If an attorney rtrgues conJincingly that a separation incentive 
must'be divided to effect an equitable,distribution, thezourt 
may incl centive 

4 1 , I I J  ' ,% 

What is the bottom line for milimy practitioners? I An LAA , 

fmt must determine what'the client,.wmts from -the property 
settlement. Can the parties agree to divide VSI or SSB pay- , 

ments. or do they.want to fight over these WE?, The LAA 
also must determine%thelaw of the jurisdiction on this issue. 
Insdoing so. he or she should analogizeNS1 and SSB.pay­
ments to severance pay. Finally, the LAA should'advise ,ihe 

client of the.possible @eatmenupf @red pay in community 
property'states-and Qf the risk that wuld arise if the soldier 
retiresi.Qqsideriqg $he substantial sums involved in VSI and 

/­

of divorce settlements. The approaches suggested in this 
article reflectrhe decisions ofcourts in several states and may 
prtx$l as argumepts in state divorce actions. At present, 
howewer, resolutionsof these issues turn largely on advocacy. 
An LAA should advise clients of the possibilities and should 

1 J. . . ' Solid Waste Collection and Removal: I 

I t  


207th JAGSO, Washington,D.C. 

Introduction 

Assume that you are a judge advocate assigned to Fort 
Arid-an Army installation with a military population of 
10,000, situated entirely within the corporate limits of 
Sunspot, California. Despite its urban location. Fort Arid is a 
closed installation. It is surrounded by a high security fence, 
and guards at the gates restrict access to the post The fort has 
a hospital, elementary and secondary schools, and its own 
police and firedepartments. It receives no municipal services 
from Sunspot. 

The current service contract for the collection and disposal 
of solid waste at Fort Arid will expire on 30 September 1993. 
The contracting officer recently issued an unrestricted invi­

.. . ._  . . ... 

tation for bids for a replacement contract. Oneday before the 
date set for receipt of bids, Ed's A-1 Trash Company (Ail) 
files a-protest with fithe General Accounting Office (GAO). In 
this protest, it reveals that the Sunspot City Council, acting in 
accordance with Sunspot City Ordinhhce (SCO)1.007, 
granted 4-1p texclusivewunicipal,franchiAsefar the collec­
tion and d i s b s d  of blid waste within Sunspot's corporate 
limits. This ordinance, enacted pursuant to W f m i a ' s  solid 
waste management plan, prohibits occupants of the city h m  
hiring any business other than the city's exclusive h c h i s e e  
tb collect and dispose of solid waste. A-1 maintains that this 
ordinance compels Fort Arid to use A-1's services. To sup­
port this assertion, it cites the Resources Conservation and 

Recov,eq ACJ, Act),l placing particu 
, ( I iRCRA 'sectio'r; 

F 

Ihb.L No.94-580.90 Star 2795 (1976) (codifiedas mendedat 42 U.S.C.gg 69014992(1988)). 
I 

zfd. tit. II,8 6001.90 Stat. at 2821 (codified as amended at 42 U.S.C. 6961 (1988)). 
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The next day, the contracting oficer receives and opens 
four bids. Maul-N-Haul, thelincumbent contractor, is the low 
bidaer, having bid $200,000 for the baseLpedodland $ 4 ~ , o o O  
for two successive bption rears- A-1 is the highbidder. It bid 
$SSO;oOO fbr thk basd period &d $1.1 million for the option 
years. A-1 derived these bids from “ratesfixed by the Sunspot 

obntractor. Maul-N-Haul not only is the 
has provided Fort Arid with excellent s 

never has paid such highrates f a  waste removgl. 
I 

, The fact pattern describkd above i s  fickous. Nevertheless, 
it is not atypical of the dilemmas that Confront contracting 
officers who procure waste collection and disposal services 
for military installations. This article examines those 
dilemmas. It also discuses the i n q l a y  between the RCRA 
and various federal procurement statutes, regulations, and 
policies; reviews the legislative history of h e  RCRA; and 
describes opinions in whkh 

p TheRCRArequires 

gement plans:’. These plans should 
improve methods of collecting, separating, and recovering 
solid waste and should ensure the safe disposal of nonrecover­
able residues? The Act also directs federal activities to coop­
erate with state and regional waste management plans. The 
“federal facilities” section of the RCRA-codified at 42 
U.S.C. 8 6961-declares, 

Each department, agency, and instrumen­
tality of the executive, legislative, and 
judicial branches of the Federal Government 
. . . engaged in any activity resulting, or 

342 U.S.C.Q 6902(1) (1988). 

4See id. 

sld Q 6961. 

664 Comp. Gem. 813 (1985). 

7See id. 

which may resulfrin& disposal or man­
agement of solid or hazardous waste shall 
be subject io, and [shall] comply with, all 
Federal, Stare, interstate, and local require­

‘ ments, both substantive and procedural, 
respecting control and abatemeni of solid 
‘waste , . .in ihe same Mariner, and io the I 

same exrent, as my person is subjett lo slich 
requiremenis. lincluding the’payment of 
reasonable service charges? 8. 

I > 

.The OAO and the “fedetal courts have struggled to 
determine whether an ordinarice requiring residents to use an 
exclusive franchisee for solid’wastecollection and disposal is 
a ”lodal requirement. respecting conml and abatement of 
solid waste.” ?hey have adopted dm$ly differing views on 
this issue. 

for waste collection se t the Naval Postgraduate 

the contracts and asking the GAO to render an expedited 
decision.9 

The GAO ruled that ,the Army and Navy had to use the 
services of the exclusive 6anchisee.10 Examining the legisla­
tive history of section 6961:it concluded that Congress 
enacted that provision to compel federal agencies to “comply 
not only with federal controls on the disposal of waste. but 
also with state and local controls as if they were private 
citizens.”ll The GAO rejected the Government’s argument 
that federal law required it to obtain waste disposal services 
competitively. Instead, it found that section 6961 expressly 

‘Parola V. Weinbcrga. NO.C-85-20303WAI(N.D.Cd Sepr 12,1986). urd, 848 F.2d 956 (sacir. 1988). 

p, SId. dip op. at 4. 

1°Mmterey City Disposal Sew..Inc.. 64 Comp. Gen. at 813. i 

1116.at 813-14. 
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requires a federal agency to acquire these services from an 
exclusive franchisee if a 1ocal.Bovemmenthas imposed this 

motion for summary judgment and enjoined the federal 
government from awarding garbage collection contracts for 
the installations at Monterey to anyone other than MCDS.13 
Refusing to rule that the RCRA requires federal agencies to 
comply only with localwaste disposul requirements, the cow 
expressly rejected the Government's claim that federal agencies 
may contract for waste collection with any business fiat com­
plies with local waste disposal requirements.14 n e  GO 
ernment appealed this decision to the United States Court 
Appeals for the Ninth Circuit.15 The Ninth Circuit's decision 
is discussed later in this arricle.16 

The GAO next dealt with this issue in Solano 
COY The Solano Garbage Company (Solano) was the exclu­
sive waste control franchisee for Fpirfield, California. It 
protested the Air Force's competitive solicitation for refuse 
collection and disposal services at Travis Air e 
(Travis),lB an installation located entirely withi S 
city limits. The Air Force responded that, as a major.fexdral 
faciliiy, Travis' should be treated as a separately hcorporatkd, 
municipality. Accordingly, it argued that Travis did not have 
to use the city's exclusive franchiseefor refuse collectionl'9 

' To support its position, the Air Force pointed to 40 C.FR 
255.33, a provision of @eEnvironmental Protection Agency, 
@PA) solid waste management guidelines.% These guide­
lhes,nl issued under the EPA's general rule-making authonty.22 
provide criteria for identifying areas that share cbmmbn solid 

121d.at 815. ll~eGAO also concluded that 10U.S.C. 4 2304(c)(S) a~th6rizedth is  

13 -30303WAI, alip op. at 10. 
d 

'Irfd.slip op. at 7-8. 

15Parola v. Weinberger, 848 F.2d 956 (9th 
I I  

I6Ser hfiu notes 37-38 
" I 

I 

"66 Comp. Gen.237 (1987). ,. ' )  I i 

18Id. 

191d.at 240. 

m1d. at 241. 

*I40 C.FR.pt  255 (1991). 

2242 U.S.C.5 6912(a)(1) (1988). 

2340 C.F.R.0 255.1 (1991). 

Bid. I . .  I " 

=See id. 8 255.33. 

%ohno Garbage (3..66 Comp. Gen at 241. 

mid. 

waste management probIems and for organizing them into 
"approPriate units for planning regional solid waste .manage­
ment 'services.!? ,The guidelines also comprise the EPA's 
procedures for assigning to specific goverqtnental agencies 

hthe responsibilities for,developing and implementing solid 
waste managepxt plans.? , , 1 

* The EPA promulgated section 25 3 under the authony of, 
42 U.S.C. § 6961. Section 255.33 declares, ''hbjor Federal' 
facilities and Native American Reservations should be treated 
for the p v s e  of these guidelines as though they &e incor-l 
prated munic ,and the facility director or administrator 
should pe con the same as t! locally elected official.'% 
The Air Foke contended that Travis was a "major federal 
facility"-the lekal equivalent of an incorporated munici­
pality. Noting that Chlifmia's solid waste management plan 
delegates the responsibility for refuse collection to local 
government&the Air Force argud that the GAO should allow 
Travis to arrange for its own refuse collectibn.26 The GAO 
agreed. Although it acknowledged that 42 U.S.C. 8 6961 
directs federal agencies to comply with local waste control 

that my feperal facility located within the 
city limits of a municipality [must] use that 
municipality's exclusive franchisee for 
refuse collection services [is unreasonable]. 
Rather, when by virtue of its size and func­
tion a facility actually i s  a separate military 

s is in,thiscase,. .. it 
c--. 

. .. ,, . I .  

.( ' i  I 
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The GAO ruled that 40 C3.R. 6 255.33 clearly evinced the regulations requiring the use of .an exchive franchise are 
EPA's intent to treat major federd facilities as though they 'requirements' if these regulations are part of the state waste 
were incorporated municipalities.28 The GAO then distin- management planP8 The court declined:toconsider whether 
guished Sohno 'Garbage Co. from Monterey City Dispdsal the EPA guidelines exempt major federal facilities from the 

f". Service, Inc . ,  finding that the facilitiesin the latter case requirements of the RCRA. 
"clearly [were] dot major federal facilities.''29 

The Ninth Circuit's decision in Parola did not discourage 
Several United States district courts in'California subse- the GAO from applying the major'federal facility exemption 

quently adoptedthe "major f e d d  facility" exception to Section 
6961. In Waste Managemenr of North'America, Inc. V .  
Weinberger.30 the plaintiff sued to prevent the continued 
performance of a competitively award+ contract for refuse 
collection and disposal services at the Marine Corps Air 
Station at EL Toro, California.3' The court granted summary 
judgment for the Government after finding that the air station 
was a major federal facility under 40 C.F.R. 5 255.33 and 
concluding that the station should be treated as an incor­
porated municipality under state and local environmental 
laws.32 In C a m 1  Marina Corp. v. Carlucci,S3 the exclusive 
franchisee for solid waste disposal and hauling in the cities of 
Marina and Seaside, California, sued to compel the Army to 
use its services at Fort 0rd.M In granting the Government's 
motion for summary judgment, the court specifically adopted 
the rationale the GAO expressed in Solano Garbage Co. 
Finding that Fort Ord is a major federal facility, the court 
concluded that the RCRA did not require the installa 
hire the exclusivefianchisee.35 

As mentioned above, t overnment appealed from 
Parola v. Weirrberger.% in h the United States District 
Court for the Northern Disaict of California granted summary 
judgment for Monterey City Disposal Service. . The Ninth 
Circuit affirmed the lower court's decisi0n.n The court ruled 
that the RCRA's legislative history clearly shows that "local 

=Id. at 242. 
' ;  

mid. 

ses. In Oakland Scavenger C0.39 an 
tested the Coast Guard's issuanceof a 

use collection and disbosal 

i 

[Tlhe agency's solicitation of competitive
local. . .franchise .if [the] Coast Guard 

as 'a "major federal 
facility" uider EPA guidelines, since it 
would then be treated as though it were a 
separate municipality entitled to contract for 
its own refuse collection serviCes.41 

on thisreasoning, the GAO added, 

42 U.S.C.5 6961 requires .. . 
encies (to] comply with local 

'respecting the control and 
of solid waste, we think it is 

t this requirement as 
g] any fedkral facility 

city limits of a 
4 municipality [to] use that municipality's 
exctusive franchisee for refuse collection 
seMCeS.42 

SONO.CV-874329-DT (C.D. CaL Sept. 28,1987). ufd on o t h e r g r o d ,  862 F.2d 1393 (9th Cir. 1988). 

31Id.rlip op. at 1. 

32id. dip op.a14. 

33N0. C-87-20789-WAI (N.D.CaL A p .  20.1988). 

W i d .  slip op. at  1. 

3sld. rlip op. at 2. , I , 

36Pamla v. Weinberger, No. C-85-20303WAI (N.D.Cal. Sep. 12,1986),a d .  8 
i

nSee P n d a  v. Weinbcrger. 848 F2d 956 (9th Cir.1988). 

=Id. at 962. Remarking that "42 U.S.C.0 6943(a) requires atate plan#to 'provide for . . .MY ambination of practicer' to dispose of solid waste in m 
e n v i r a u n d y  mund' manner,"the cant rtated that the "Mmk~cy[o]xdinance. ..fits within the ~tatutoryframawollr [ofl C.litornia'r solid waste management 
plan." See id. 

I
39B-236685.19 Dcc. 1989.89-2 CPD 1565. 

4oid. 

4 Ird. 

421d.(emphasis added). 
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Ultimately. the OAO sustained the protest, but only because it 
found that~the’C a s t  Guard installation vas not a major 
federal facilityP3 It subsequently applied this logic in several 
other cases involving the federal government’s alleged
violations of section 6961.u # I I 

1h0,’theholder of the 
,garbage collection services in’Fair­
to enjoin the A$ Force pom awarding 

er c0ntractor.~6 The 
United States District Court for the Eastern District of Cali­
fornia denied Solano’s motion for a preliminary injunction. It 
found that 40 C.F.R. 8 255.33 “represented an appropriate 
exerciseIby [the] EPA of its statutory pandate to promulgate 
guidelines” and that those guidelines were part of the Cali­
fornia state plan.47 Apparently concluding that the only 
unresolved issue was whether Travis actually was a “major 
federal facility,” the court keferred this question to a federal 
magistrate. 

,infer alia, that the EPA 
pioqiulgate regulations 

exempting a fedeFal agency from municipd regulations to 
which it was subject under th’k RCRA.4*<,The dismct court 
adopted these findings in full. It granted Solano’s motion for 
summary judgmeqtl declared the original solicitation illegal, 
permanently enjoined performance under the contract the Air 
Force had awarded pursuant to that solicitation, and perma­
nently enjoined the federal government from awarding future 

431d. 

garbage collection contracts for Travis to anyone other than 
Fairfield’s exclusive�ran 

. 0 % 

e coi t  acknowldg , with two 
unpublished district court decisions.s? ,It noted,however, that 
the magisterial findings upon which it relied embodied cogent 
analyses of the RCRA’s statutory construction and legislative 
history that neither unpublished opinion contained.51 The 
court also remarked that the unpublished decisions predated 
the Ninth Circuit’s decision in Purolu, in “which [that court] 
established the ground rules for ng an exclusive fran­
chise case under [the] RCRA.”52 

I 

The Sofano Garbage Co. decision does not appear to have 
affected the GAO. In Concord Disposal, Inc..53 the GAO 
‘denied a protest in which an exclusive franchisee contested 
the Navy’s competitive solicitation for waste collection 
services at a naval weapons station in Concord, California. 
Observing that the weapons stadon “operates essentially as a 
separate selfantrolled military installation,” the GAO ruled 
that the station was a major federal facility and, therefore,was 

empt from Concord’sexclusi chise requirement.54 

I Supremacy Concerns ‘ 
t * ;  

The h k d  Services Procurement Act55 declarks that the 
Department of Defense @OD) should acquire ‘‘property and 
services . ,.in the most timely, economic, and efficient 
’manner”possible.56 I In our hypothetical situation. acquiring 
services from A-l clearly i s  not economical. Under what 
authority does Sunspot presume to dictate the manner in 
which the A m y  conducts a federal procurement? 

e.g., Bay View Refuse Sew., B-241579.2. 16 Apr. 1991.91-1 CPD 7 377; Oakland Scavenger Co., B241577, B-241584, 13 Feb. 1991,91-1 &D 1 166; 
Waste Management of N. Am., Inc.. B-241067,18Jan. 1991.911 CPD159. See generaify infra notes 53-54 and aconnpanying text. 

45779 F. Supp. 477 (E.D. CaL 1991). I 

461d. i t , , ’ 

d7ld. at 480. i .  

4sld.at 481. I ’ I 

491d. at 483. , , I < 

sosee Cannel Marina Corp. v. Carlucci, No. C-87-2M89-WAI0 . D .  Cal. Apr. 20,1988); Waste Management of N. Am., Inc. v. Weinberger, NO CV-874329-DT 
(C.D.Cal. Sept 28,1987), aff d on orher grounds, 862 F.2d 139 

/ * I I 

51Soiano Garhge Co.,779 F. Supp.at 481. 
. I ” .  

52Id. 

53B-246441, B-24tb41. 

”Id. at ‘3. The GAO rejecled the rationale adopted in Sobno Garbage Co.. citing Camel Marina Carp. v. Carlucci and Waste MaMgemetu of North America, 
Inc. v. Weinberger as persuasive amtrary aulhot-ity. See id. (citing Cannel Marina Cop.v. Carlucci. No. C-87-25789-WAI (N.D.cal Apr. 20. 1988); Waste 
Management of N. Am.. Inc. v. Weinberger. No. CV-874329-DT (C.D. Cal. Sept 28, 1987).u r d  on other g r a d ,  862 F.2d 1393 (9th Cir. 1988)). 

55Pub. L. No. 80-413.62 Stat 21 (1948) (codified as amended at 10 U.S.C.59 2301-2330 (1988)). 

5610 U.S.C. 9 2301 (1988). 
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The Supremacy Clause of the United States Constitution 
provides that the laws of the United States are the“supreme law 
of the land.”57 Accordingly, when a state law conflicts with a 
federal statute, the state law must give way.58 Moreover, no 
state may regulate a federal agency unless Congress expressly 
subjects that agency td state or local regulation.59 

The RCRA pl&nly requires federal agencies to comply with 
local procedural and substantive requirements governing the 
abatement and control of solid waste. The Act’s legislative 
history strongly suggests that the RCRA’s drafters specifically 
intended to clarify that point. 

The House60 and Senate61 reports on the RCRA comment 
on the widespread controversy over the scope of a federal 
facility’s responsibility to comply with state environmental 
laws. In particular, the reports discusi; the Supreme court’s 
interpretation of section 118 of the Clean Air Act Amend­
ments of 197062 in Hancock v. Tra’n63 and section 313 of the 
Water Pollution Control Act Amendments of 197264 in Envi­
ronmenlal Proteedon Agency v. California.a The statuta at 
issue provide that federal facilities must comply with state air 
and water pollution management requirements to the same 
extent as nonfederal facilities. The Court, however, empha­
sized in each case that federal facilities must comply only with 
substantivestate requirements, not procedural requirements.66 

Initially, the House and the Senate todc different approaches 
to resolving this controversy. Drafters of House Bill 14,496 

9 U.S.CONST. Blt. VI. 5 2. 

SnUnited Slates v. Georgia Pub. Sew.Gmun’n. 371 U.S. 285,293 (1963). 

feared that permitting the states to regulate solid waste 
disposal on federal installations would lead to the creation of 
fifty state plans and fifty independent enforcement agencies.a 
Preferring to create a uniform standard for federal facilities, 
the drafters proposed to allow the federal government to retain 
complete sovereign immunity over activities on its installa­
tions.68 Accordingly, section 601(a) of House Bill 14.496 
provided, “P?’lheAdministrator [must] promulgate regulations 
[that] shall apply to any property, facility, or activity of the 
United States in lieu of such property,facility, or activify 
being subject to stare or local law relating to the management 
of discarded materials.”@ 

The Senate dra�tersadopteda completely different plan. In 
their view, “solid waste is a problem best dealt with by states 
and local governments.VO Accordingly, they proposed to 
subject federal facilities to state and local regulation?1 The 
report on Senate Bill 2150 remarked that, if enacted, the bill 
would require “[a], fed& agencies ...to comply with State 
and local controls on solid waste. -.disposal as if they were a 
private citizen [sic]. This includes compliance with all sub­
stantive and procedural requirements ....‘+12 

Seeking to avoid the need for a conference, the House 
amended House Bill 14,496. Discussing these amendments, 
RepresentativeJoe Skubitz stated that “we have adopted some 
provisions contained in the Senate bill which were not 
included in the House measure . ... [Flederal facilities will 

59Hancock v. Train.426 US.167,179 (1976); Mayo v. United States, 319 U.S. 441,447 (1943). The -ental importance of Ihep h a p l e ~shieldingfederal 
activities from localregulation diaates lhar “an.aulhorizationof state regulation [mayJbe found only ,. to the ex- that, ..‘specific congrcssimd action’ ... 
makes this authorization ‘clear and unambiguous.”’ Hancmk. 426 US.at 179. At least one coun has applied this prhindple to the attempts of a municip 
governmentto regulate federal activities. See Parola v. Weinberger. 848 F.2d 956,960 (9th Cir. 1988). 

60H.R. REP.NO, 1491.94th Cag.. 2d Sess. 45 (1976). reprinfd in 1976 U.S.C.C.A.N.6238,6283. 

6’s.REP.NO.988.94th Cwg.. 2d Sess. 24 (1976). 

6242 U.S.C. 5 7418 (1988). 

63426 U.S. 167 (1976). 

&33 U.S.C.8 1323 (1988). 

65426 US.200 (1976). 

&See Hancock, 426 US. at 198-99; Environmental Rotedon Agency v. California. 426 U.S.at 228; see also H R  Rap. NO. 1491. sypra note a,at 45. 1976 
U.S.C.C.A.N.at 6283-84; S. Rep.No. 988. supra note61, at 23-24. 

mSee H R  Rep.NO.1491. supra note60, at 47-51.1976 U.S.C.C.A.N.~t 628689. 

aSee id. 

B R R .  14.4%. 94th Cong..2d Sess. (1976) (emphasisadded). 

70 122 CONG.REC21.403 (1976). 

71SeeS. 2150.94t.hCong.. 2d Sess. 5 233 (1976). 

12s.Rep.No. 988. supranote 61. at 24 (emphasis added). 
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be subject to State law and regu1ation.W Noting that the 
House had adopted this Important amendment,’theSenate then 

eschew any distinction between substantive and procedural 
state waste control standards. The Act requires federal 
facilities to comply with all “[sltate .,.and local requirements 
,..respecting control and abatement sf solid waste.” Accord­
ingly, if Sunspot’s exclusive franchise ordinance is such a 
requirement, Fort Arid must comply with the ordinance. 
Unfortunately, neither the AcS nor its legislative history, 
sheds much light on what actually constitutes a “requirement.” 

1 J  

j ‘ $ *  1 

‘Requirements 

courts attefnpted
urueportkd decisions, WasteManage­

ment of North America, Inc.  ‘v.  Weinbergerys and Carmel 
Marina Corp. v: Carlucci.76 federal district courts granted 
summary judgments �Or the United’States after concluding 
that the “major federal facilities”exception under 40 C.F.R. 6 
255.33 exempted DOD activities from the dictates of local 
xudinances, In each decision, the cow presumably found that 
the exclusive franchise ordinance gt issue was a “local 
requirement” within the meaning of section 6961; otherwise, 
,the c~urtwould not have relied on the major federal facilities 
exception. Neither decision, .however, actually analyzed the 
issue. On the other hand, in two reported decisions&arda 
Y. Weinbergern and Solano Garbage Co. v. Cheney78-the 
courts addressed this issue explicitly. supporting their deci­
sions with detailed analyses. 

In Parola, the Ninth Circuit held that an exclusivefranchise 
‘ordinanceis a requirement if it is part of a state waste m 
, ment plan? The cd legislative histiory of Te 

< I I ,  .l 

’ ,  p 

RCRA closely,commentingon Congress’sconcernsover fed­
eral facilitycompliance with procedurdrequirements �oUowipg 
the Supreme Cow’s decisions in Hancock and Environmental 

lifornia.80 It stated I \ ,  / 

The history of the fwral compli 
troversy instructs us that the meaning of 

1 “requirement’: cannot. .be limited to sub­
stantive environmental standards-effluent , 
and emissions levels, and the like-but must 
also include fie procedural means by which 
those standards are implemented: including 
permit requirements, reporting and monitor­
ingduties, and submission to state inspec- ~ 

I ,  


problems associated with the division among multiple juris­
dictions of responsibility for solid waste collection and disposal 
in a single metropolitan area.82 The court opined that, in 
enacting section 6961, Congress contemplated the need �or 
“exclusive, or yitary, solid waste disposal systems ..,at the 
.locallevel.’’83 Finally,the Ninth Circuit distinguished Parola 
from Californiav. Wulrers,b in which it hadruled that section 
6961 “did not waive sovereign immunity [from] state criminal 
sanctions designed to enforce compliance with state w‘aste 
disposal standards. permits, and reporting duties.”E5 The court 
.observed that Wde eld only that the means by which a 
,stateenforces standards, p i t s .  and reporting duties =‘not 
“requirements“ withh the meaning of section 6961. Con­

,­versely, it noted that a state’s ”means of implementing“ envi­
ronmental standards-that is. its permit and reporting 
systems-‘%learly [are] state requirements.” The court opined 
that an exclusive garbage collection service requirement 
resembles a permit requirement more closely than it does a 

mind sancti0n.w r ,  

REC 32,599 (1976). I ,  . 
A / , I 

. .73122 CONG. 


74Id. at 33.817. I 


7SNo.CV-874329-DT(C.D.Cal. Sept 28,1987).urd  on ofhergrounds, 862F.2d 1393(9thCir. 1988). S I 

1 ­

7SNo. C-87-20789-WAI(N.D. Cal.Apr. 20,1988). 1 ‘ .  , .; 
m848 E2d 956(9thCir. 1988). I I i ’ \ I t  

78779 F. Sup.  477(E.D.CaL 1991). 
lo;, i. : 1 , ’  r 

BlId.at 961. 1. t 

RzId.(noting that diviaiona of authority often produce unnecessary legalbarriers toeffeaive enfoment af cnvirOnmplrplstandards). 

83Id. : ‘ .  
/-­

“751 F.2d 977(9hCir. 1984). 


BsId. at 978. 


86Parola, 862F.2d at 962 n3. I 
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In Solano Garbage Cu. v. Cheney,’” a federal district court 
recognized Parula as controlling authority in its examination 
of an exclusive franchisecase under the RCRA. In adapting 
the findings and recommendations of a federal magkmte?s 
the court acknowledged that local regulations requiring the 
use of an exclusive garbage franchisee are RCRA ”require­
ments [when] sucti regulations arepart of the state waste man­

1agement plan.”g9 

Federal courts have examined the scope of the RCRA’s 
waiver of federal sovereign immunity in several other con­
texts, including criminal sanctionsP0 civil penalties?l taxes,W 
and damages.93 As a general rule, the courts have construed 
the waiver narrowly.94 With regard to civil penalties, the 
Supreme Court recently stated in Department of Energy v. 
Ohio, 

Ohio and its amici stress the statutory objec­
tion of federal facilities to “all .. .require­
ments.” which they would have us read as 
an explicit and unambiguous waiver ,of 
federal sovereign immunity from punitive 
fines. We, however, agree with the Tenth 
Circuit that “all ...requirements” can reason­
ably be interpreted as including substantive 
standards and the means for implementing 
those standards, but excluding punitive mea­
sures.9s 

m779 F. Sup.  477 @D. Cd.1991). 

WSee supra text accompanying note 48. 

a9Sdm0 Garbage Co..n 9  F. Supp. a 481. 

WSee. c.g.. Wallers. 751 F.2dat 977. 

The concept that ”requirements“ refers to substantive stan­
dards and the means for implementing those standards is not 
new. In Florida Department qf Environmental Regulation Y. 
Silvex Gorp.,% a federal district court considered whether a 
Florida statute imposing strict liability for hazardous waste 
releases was a “requirement” within the meaning of section 
6961. After examining the legislative history of the RCRA 
and case law interpming other federal environmental statutes 
containing similar waiver language, the court concluded that 
judges and legislators alike had equated “requirements”with 
state objective regulations-that is. state pollution standards 
or limitations, compliance schedules, emission standards,and 
control requirernents.99 In Colorado v. Department of rhe 
Army.98 another district court held that stateregulationssatisfy 
the term “requirements“ used in section 6961 if they set forth 
“sufficiently specific and prkise standards, subject to uniform 
application.”99 Similarly. in New York Department of 
Environwntal Conservation v. Department of Energy,’w the 
court held that the “requirements” mentioned in the RCRA 
relate only to the pollution standards a state might impose as 
part of its environmental programs.lOl 

Arguably, an exclusive franchise ordinance does not meet 
this test. Congress enacted the RCRA to protect human health 
and the environment and to conserve valuable material and 
energy resources.lm A municipality will not promote this 
objective by forcing a federal agency to use the services of a 
particular trash collector if m y  collector that the federal 

r“ 

Fz 

%ee. eg., Department of Energy v. Ohio. 112 S.CL 1627 (1992); Miidfelt v. Department of the Air Forcc. 903F a  1293 00th Cir. 1990): United Slates v. 
Washington, 872 F.2d 874 (9th Cir. 1989); Maine v. Department of the Navy. 702 F. Supp.322 @. Me. 1988); Meyer v. United Sutee Coast Guard. 644 F. Supp. 
221 (E.D.N.C. 1986). 

Wee. cg.,New York Dep’t of Envtl Conservation v. Department of Energy, 772 F. Supp. 91 (N.D.N.Y. 1991). 

Wee, e.g.,Smalls v. EnvironmentalProtection Agency, 683 F. Supp. 120 (E.D. Pa. 1988); Florida Dep‘t of Envt’l Regulation v. Sdwx Gorp., 606 F. Supp 159 
(M.D. h.1985). 

WMaine v. Department of the Navy, 702 F. Supp. at 330; Ohio v. Department of Energy, 689 F. Supp. 760.765 (S.D. Ohio 1988). afld inport, 904 F.2d 1059 (6th 
Cir. 1990). rev’dund remnded, 112 S. Cr 1627 (1992). 

95Depanment of Energy v. Ohio, 112 S. CL ut 1639-40(quoting Mifze!felr, 903 F.2d. at 1295). 

96Silvex Corp..606F. Supp at 163. 

v ld.  

g*Coforado.707 F. S u p  1562 (D. &lo. 1989). 

991d. at 1572 

lW72 F. Supp. 91 (N.D.N.Y. 1991). 

lolld. at 97. 

la42 U.S.C.4 6902 (1988). 
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agency might choose competitively would have to comply 
with federal, state;,and local solid waste management require­
lments. Accordingly. one might contend that an exclusive use 
requirement is not a substantive swdard, In essence, this 
argument presumes that, in enacting the RCRA, Congress was 
concerned only with ensuring federal compliance with sub­
stantive standards,not the method by which federal agencies 
comply, 

A federal court probably would not find this argument 
persuasive. Most courts addressing this issue would give the 
word “requirements” its usual and ordinaqj meaning. In that 
sense, SCO 1.007. which mandates the use of an exclusive 

Moreover. C o n e  clearly wished to 
can Sse when,multiple jurisdictions 

collection and disposal 
Accordingly, an argu­

ment that Congress was not concerned with the manner of 
federal compliance with environmental laws is unconvincing. 
Finally, in’the few cases in which courts hitve addressed this 
question &cdy, the federal government has advanced similar 
arguments without success. 

40 C.F.R. 9 25533 
I .  

Assuming iarguendo that an exclusive franchise ordinance 
is a “requirement” within the meaning of section 6961, one 
must determine whether 40 C.F.R. 5 255.33 exempts major 
federal facilities from complying with the ordinance. Con­
sidered in light of previous GAO decisions, the facts provided
in the hypothetical scenario suggest that the GAO would find 
Fort Arid to be a major federal facility. For the following rea­
sons, however, it should conclude that 40 C.F.R. 8 255.33 
neither excuses, nor was intended to excuse, “major federal 
facilities” from the requirements of 42 U.S.C.5 6961. 

In pertinent part, 40 C.F.R. 0 255.33 provides, “Major
Federal facilities and Native American Reservations should be . 

r the purposes 4theh guidelines as though they are 
incorporated municipalities,and the facility director or admin­
istrator should be considered the same as a locally elected 
official.”104 The guidelines to which this provision refers 

‘’appearin 40 C.F.R. part 255. The EPA<promulgatedthese ~ I 

guidelines pursuant to a federal statute that directs the EPA to 

1mH.R REP.NO.1491.supra note 60. a176,1976 U.S.C.C.A.N. at 6315. , 

lW40C.F.R.9 255.33 (1991) (unphasis added). 

1USec 42 U.S.C. Q 6942(a) (198s). 

losSee 40 C.F.R Q 255.1 (1991). 

qgement problems and are appropriate units for planning 
regional solid waste management services.”loS The EPA 
evidently promulgated part 255 to help the states to develop 
regional solid waste mvgement plans. 

h 

The EPA also designed its guidelines to help states to 
identify which agencies will carry out specific tasks.106 
Section 4006 of the RCRAlm requires state pfficials and 
“appropriate elected officials of local governments” to 
determine which state, regional, or local agencies will regulate 
solid waste management activities under the state p l a n > O *  The 
EPA promulgded part 255 ta”helpstates to ‘establishconsul­
tation processes ‘thatstate add local officials could use in 
identifyingregions for solid waste management programs and 
agencies to imbkment the state management plan. 

I 

In this context, the EPA guidelines 
ment to treat “major federal facilities” as if they were incor­
porated municipalities. The EPA evidently felt that the states 
should involve major federal facilities in these processes. 
Accordingly, it promulgated 40 C.F.R. 5 255.33 to give each 
director or administratorof a major federal facility the status 
of “a locally elected official.” I 

Section 255.33 must not be read in a vacuum. The JPA 
promulgated this provision to assist states to develop and 
implement state or regional solid waste management plans. 
Moreover, h e  legislative history of the RCRA and the Act 
itself reveal that Congress expected federal facilities to com­
ply with state and local substantive and procedural require­
ments respecting control and abatement of solid waste. To ­
assert that the EPA intended to provide federal facilities with 
a means to avoid complying with this federally mandated 
solid waste management process is ludicrous. 

That the EPA has the authority to create such an exception 
for major federal facilities is equally doubtful. The pertinent 
federal statute allows exceptions to its general requirements 
only under extremely limited circumstances. It provides,
“The President may exempt any solid waste management 
fuciliry of any department, agency, or instrumentalityin the 
executiye branch from compliance with such a requirement if 
he [or she] determines it to be in the paramount interest of the 
,United States to do so,”109 The statute authorizes no other 
exemption.I10 

> 

< 

‘ m h b .  L NO.94-580. Lit KC. 5 4006.90 Star. 2795,2816-17 (1976) (codified as amended at 42 U.S.C. 4 6946 (1988)). 


’“See 42 U.S.C. 5 6942(b) (1988). 1 ­

1mSee id. 5 6961 (emphasis added). 

l l o S o l ~ oGarbage Co.v. Cheney, 779 F. Sup.  477.482 (E.D.Cal. 1991). 
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‘FortArid does not operate a solid waste management 
facility ‘asthat term is defined in the RCR4.111 Rather, it is a 

in an “activity resulting, or which may result, 
or management of solid waste.”ll2 Conse­

has no authority ‘toexempt Fort Arid 

:foregoing analysis suggests strongly that 40 C.F.R. # 
’ cannot exempt a major federal facility from the obliga­

tdcomply with 42U.S.C. 0 6961. In f u t k  decisions, the 
should reverse its current position and reject the major 

federal facilities exemption. 

now have informed the contractingofficer at FortArid 
your opinion, the installation must comply with SCO 

11007. The contracting officer then asks how he can comply 
qith the ordinance without violating the federal statutory 

petition requirement. 

e Competition in Contracting Act (CICA)I**generally 
quires federal agencies to procure property or services com­

petitively.ll5 The head of an agency may use noncompetitive 
procedures only under certain limited circumstances.116 For 
example, an agency may use noncompetitive procedures when 
the property or service it seeks to acquire is available only 
from one responsible some and no other property or seMce 
will satisfy the agency’s needs.117 Agencies often use this 
“sole source” exception to justify the acquisition of services 
from local franchisedutilities.118 Although a federal agency is 

11lThe RCRA pmvides, 

not required as a matter of law to use a local franchised 
utility,’19 the monopoly the local franchisee enjoys often will 
discourage competition for a federal contract The competitor 
of a franchised utility almost never will be able to install the 
plant and equipmen ired to senre a single federal cus­
tomer. provide service at competitive rates, and still make a 
Pfi?’ 

Under certain circumstances, solid waste collection and 
disposal may be considered a utility service.’” Only rarely, 
however, will a solid waste collector suffer the same disad­
vantages as a power company or telephone service when faced 
with a government-imposed monopoly. The relatively low 
capital invesment required to provide the service often will 
allow independent garbage collectors to compete with an 
exclusive hauler, particularly at ,&ge military installations. 
Consequently, a federal agency normally cannot rely on the 
sole source exception to justify the noncompetitive award of a 
solid waste disposal contract 

The CICA does not require competition if another statute 
expressly authorizes or requires a federal facility to procure 
goods or Services from a specified source.121 For example, 
DOD activities may not purchase electricity in any manner 
that is inconsistentwith state law.1P Thisprohibition extends 
to buying power from sources other than state-designated 
electric utility franchises or from providers outside of service 
territories established pursuant to state law.123 Arguably. the 
RCRA similarly requires facilities to procure services from 
specified sources. If so, the FortArid contracting officer could 
award the waste collection and removal contract to A-1 with­
out violating the CICA. 

The term “solid waste management facility” includes-(A) any resource remvery s y s m  or component hmf.(B)my Bystem. p q m ,  or 
f a d t y  for resource conservalion. and (C)any f a d l y  f o r  Ihe cob&on. mum?sepadon. norage, Uansportation, m s f e r .  processing, 
treatmen1 or disposal of solid wastes. ...whether such fadlily is assodated with faciliues generating such wasted or otherwise. 

See 42 U.S.C. 5 690309) (1988). 

11zSee id. 5 6961. 

113See h e m  Rico v. Muskie. 507 F.Supp.1035.1048(D.P.R.1981). 

114hb.L No. 98-369.98 Sur 1175 (1984) (codified scallered sections of titles 10,31.40. and 41 U.S.C.). 

1lSlO U.S.C.g 2301(a)(l)(1988). 

li7Id.4 2304(c)(l); see also GIMBAL Smvs. ADm.m L ,  FRDW AcqursmoN Rea.6.3021 Nov. 1991) [herehatk FAR]. 


I l sFAR,  supru note 117. u 6.302-1@)(3). 


~ ~ ~ D E ~ T O P D P - S E ,ARM~D&mxs PR-R~O. S.para. 55-103.2(a)(1 oct 1974) b e x e b i k  ASPRSm. 51. 


lmFAR,supranote 117,nt8.301;seeulsoASpRSopp.5,supronote119, para.55-101.1‘. 


15110 0.S.c.fi 2304(~)(5)(1988);SBC U ~ O 
FAR 6.302-5. 
, 

1 Z H . R J .  Res. 375, Pub.LNo. 100-202,fi8093.101 Stat. 1329-1,1329-79 (1987). 


1BSee id. But see West River Bet. Ass’n v. Black Hills Power &Light Ca,918 F.2d 713 (8th Cir. 1990). 
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9 . Cost Impact 

Any determination that a federal agency must comply with 
a local ordinance mandating the use of an exclusive hauler has 
obvious cost implications. The increased costs are particu­
larly difficult to accept during a period of reduced military 
funding. The Government specifically raised this concern in 
its arguments before the GAO in Monterey City Disposal 
Service. Inc. The GA0,responded hat it might have shared 
the Government’s concern had the Government represented 
the actual cost differential kcurately.1~The GAO d$o noted 
that MCDS ’s rates were nondiscriminatory, remarking that 
these rateswere dictated by the MCDS’s franchise agreement 
with the city and that they were n6 higher than the rates 
MCDS charged its other customers.125 The GAO concluded 
that the rates were reasonable because they were subject to 
local government repration and judicial review.*a 

The DOD could attempt to alleviate the cost impacts of 
exclusive use requirements by persuading Congress to enact 
legislation allowing the DOD to acquire waste collection and 
disposal services competitively. :This effort, however, almost 
certainly would fail. State and local governments would 
lobby vigorously against the passage of this legislation.
Moreover, Congress has shown no sign that it would deviate 
from its position that federal agencies must comply with state 
and local controls on solid waste disposal to the same extent 
as private citizens. 

‘XMonierey City Disposal Sew.,Inc., 64 C a p .  dm. 813.815 (1985). 

Alternatively, DOD officials could take advantage of a 
military installation’s status as a major federal facility under 
40 C.F.R. Q 255.33 to involve *emselves in the state and 
regional waste management planning process, They then -. 
could seek to change existing plans by persuading local 
authorities to allow the installation to acquire waste control 
and disposal services competitively. State and local solid 
waste planners, however, probably would not approve such a 
‘measure unless they understood the needs and concerns of 
military installations and were convinced that the DOD and 
the state share a bmmon objective-protecting human health 
and the environment. 

Conclusion 

Local ordinances mandating the use of an exclusive fian­
chisee for the collection and disposal of solid waste appatently 
are “requirements,” as that term is used in RCRA. Moreover, 
the EPA solid waste management guidelines do not exempt a 
major federal facility from complying with local regulations. 
Accordingly, a military installation must comply with an 
ordinance requiring it to use the services of an exclusive 
franchisee, unless Congress amends the RCRA or state officials 
promulgate an exception for federal facilities in their state 
waste management plan. 

‘%Id. The GAO’s decision cornporn with DOD policy on acquiring ulility services. The DOD normally complies with h e  policies a d  decisions of local 
regulatoly bodies on matters such as rates if the rates in question am subject to judicial appeal through normalchannels. ASPR S m .  5. supra note 119. pa”. 55­
103.2(a). 
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DAD Note 	 soldier who failed to return a borrowed automobile at an 
agreed-upon time. The accused argued that his guilty plea 
was improvident. The court disagreed, holding that theUCMJ Article 121: , 1 

‘ accused’s admissions had established the requisite mens rea to 
Friendly Borrowing Can Evolve into Criminal Taking support the plea 

In United States v. Jones,’ the Court of Military Appeals Private Jones, a soldier assigned to the personnel control 7 

examined the conviction for wrongful appropriation of a facility (Poat Fort Ord, California. was awaiting transfer to 

‘35 MJ.143 (C.M.A. 1992). 
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Fort Sill, Oklahoma, where he was to be placed on involuntary 
exces$ leave. He obtained a pass to move some personal 
’beldngings that he had stored at a friend’s house in the nearby

r‘. town pf Salinas.2 To move his property, Jones borrowed 
anothbr soldier’s car. Jones and the owner of the bar Were 
friends. and the owner had allowed Jones to use the carbefore.’ 

I 

When Jones took the car,he promised to 
day. Nevertheless, when the time came to return the car, he 
failed to do so. Finding that he still had things that he needed 
to move, he decided to keep the vehicle a while longer. Jones 
repeatedly attempted to contact the owner to let him know that 
Jones still needed to use the w . 4  UnFortunately, the owner 
never received the messages Jones left with the unit charge of 
quarters. When Jones failed to return the car at the agreed­
uppp time, the owner became worried. ’The next morning, he 
re the car as stolen. 

~s time, Jones was absent without leave. Despondent 
over,his personal problems, as well as his approachingrelease 
from active duty, he had checked into a nearby hotel without 
returning to the PCF. The following day, Jones was appre­

,1 

nce without leave 
and wrongful appropriation of the automobile. Responding to 

_I the ,mi!itary judge’s questions at the providence inquiry, he 
acknowWged that he had agreed to return the vehicle at an 

nted time and that he had kept it past that time withoutF- wner’s permission. Eventually,Jones also stated that he 
nknded to keep the car ‘only temporarily and agreed that, 

$yi keeping the cat. he had deprived the owner of its use and 
hefiq. During sentencing, the owner testified that he would 
nut &e reported the vehicle as stolen if he had talked with 
J&e$.I Jones also asserted in an unsworn statement that his 

2/d. at 144. 

3rd. at 145. 

4fd. at 144. 

Sfd t 

61d. a i  145. 

‘Id at 146 (citihg United Slates v. Johnson, 17 M.J. 73 

* I f .  (citing United States v. Norris. 8 CMR 36 (1953)). , 

extended b w i n g  of the car had not been motivated by bad 
intentions. adding that he believed that the owner would have 
allowed Jones to keep the car longer if he had received Jones’s 
messages.6 I 

In deciding agahst Jones. the Court of Military Appeals 
made four specific findings. First, the court held that the exis­
tence of a "friendly relationship” between Jones and the car’s 
owner “did not itself preclude findings of guilty to wrongful 
appropriati0n.q Second, the court found that Jones’s uni­
lateral decision to extend the loan period “did not somehow 
render his actions not wrongful.- In the court’s view, Jones 
“deliberately breached” his agreement with his friend.9 
Jones’s “[ilneffective notice of this trespass only exacerbated 
its wrongfulness.”1@ Third, Jones’s guilty plea admissions 
“establishedthe requisite mns rea for the crime of wrongful 
appropriation.”ll Finally, the owner’s sentencing testimony­
which the court termed ”post-offense speculation”-was 
”totally irrelevant to [Jones’s] guilt.”lz Significantly, the 
court obsewed that Jones could have contested the charge on 
an impliedconsent theory, had Jones not established in his 
guilty plea that he had committed an offense.13 The court 
emphasized that, because Jones had deprived the Government 
of the opportunity to rebut the implied consent defense when 
he entered the guilty plea, he could not raise the defense at 
sentencing.14 

In his dissent, Judge Wiss pointed out that the Government 
must establish that an accused has committed a criminal tak­
ing before the kcused may be found guilty of a wrongful 
appropriation. The “mereborrowing of an article of property 
without the prior,consentof the owner” does not amount to a 
violation of Uniform Code of Military Justice (UCMJ) article 

opined batJones’s case reflected the Same 
own” that existed in Upired Stares Y.  

1sld.It 147 (citing United States v .Hayes, 25 C.UR 131 (1958)). 
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Harville16-a case in which the Court of Military Appeals 
found the evidence insufficient to sustain the appellant's 
conviction for wrongful appr0priation.1~Judge Wiss con­
cluded that, "if this [communication breakdown], as a matter 
of law, is criminal intent, then most of America belongs 
behind bars."lu 

The clear message from the Court of Milirary Appeals is 
that an accused's admissions in a guilty plea will establish the 
requisite criminal intent when the Government has alleged 
that a borrowing was wrongful. Unless the owner of the 
property expressly authorized the borrower to retain posses­
sion of the property indefinitely, the borrower risks violating 
UCMJ article 121 by failing to return the property on time. 
Even if this interpretation actually does not reflect the inten­
tions underlying article 121. Jones reveals that an accused 
who declines tocontest the Government's allegations and fails 
to argue that the facts and circumstances of his or her case 
prove the existence of implied consent m o t  later attack the 
sufficiency of the evidence leading to his or her conviction. If 
an accused can raise a plausible defense of implied consent, a 
trial defense counsel should advise the accused to contest the 
allegation on the merits, rather than simply argue at sentenc­
ing that the owner probably would have allowed the continued 
use of the property. Captain Turney. 

Clerk of Court Notes 

Court-Martial Processing Times , 

The table below shows the Army-wide average processing 
times for general courts-martial and bad-conduct discharge 
(BCD) special courts-martial for the fourth quarter of fiscal 
y e a r 0  1992. 

General Courts-Martial 

FY 1992/4th Qtr 

Records received by Clerk of Court 271 
Days from charging or restraint to 

sentence 57 
Days from sentence to action 69 
Days from action to dispatch 9 
Days from dispatch to receipt by 

the Clerk 12 

16 14 M.J. 270 (C.M.A. 1982). 

BCD Special Courts-Martial 
1 

I FY 1992/4th Qtr 
e 

by Clerk of Court 63 
Daysbfiomcharging cu restraint to 

sentence 45 
Days from sentence to action 63 
Days fiom action to dispatch 5 
Days from dispatch to receipt by 

the Clerk 7 

Posttrial Processing Times 
Increase Thirtyseven Percent in Two Years 

Court-martial processing time data for general COURS­
martial and BCD special courts-martial in FY 1992 reveal a 
sixteen-percent increase in posttrial processing times over the 
FY 1991 averages. This brings to thirty-seven percent the 
overall increase in processing times since Ey 1990. 

Pretrial processing times also increased. Processing times 
in FY 1992 were twenty percent longer than processing times 
in FV 1991 and thirty percent longer than processing times in 
FY 1990. 

The increase in posttrial processing times was reflected in 
the many cases in which staff judge advocate's o f f i ~allowed 
three months or more to elapse from the conclusions of t r ia ls 
before providing the 'Army Court of Military Review with 
records of trial. In mid-October 199, the records of trial for 
ninety-five general courts-martial and twenty-three BCD 
special courts-martial had not reached the Army appellate 
judiciary within ninety days after the cases had been tried. 
More than one-quarter of those cases had been hied more than 
six months earlier. By the time you read this note, measures 
will have been taken to reduce this deplorable backlog and to 
prevent its recurrence. 

General Courts-Marrial I 

FY 1990 FV 1991 FY 1992 

Records received by Clerk 
ofcourt ' 1558 1114 1156 

Days from charging or 
restraint until sentence 43 46 53 

Days from sentence to action 52 62 72 
Days from action to dispatch 6 7 9 
Days en route to the Clerk 9 10 11 

-. 


17Judge Wiss explained that, inHuwillr. the accused testified in a contested case that he had be.lievedthat he had ccntinuing permission to use h i s  friend'a car and 
that he had left her a note informing her of this continued use. Jonrs. 35 MJ. at 147. like the car owner m lanes's case, H a d e ' i  friend never received this 
informationend Rported her car as missing. See Li. 

II*ld.et 148. 

24 I DECEMBER 1992 THE ARMY LAWYER D A  PAM 27-50-241 



BCD Special Courts-Marrial 

FY 1990 FY 1991 N 1992 
Records received by Clerk 

F- ofCourt 458 350 316 
Days from charging or 

restraint until sentence 30 33 42 
Days from sentence to action 45 53 61 
Days from action to dispatch 5 6 6 
Days en route to the Clerk 9 9 8 

Help for the Military Justice Section 

Members of the Office of the Clerk of Court have noted an 
apparent increase in the number of basic mistakes being made 
in the postbial processings of courts-martialwhose records are 
received for appellate review. More often than not, a mistake 
will stem from the preparing office’s unfamiliarity with the 
Rules for Courts-Martial19 or Army Regulation 27-10.20 
Unfortunately, any mistakes in compiling records of trial, 
drafting actions for a convening authority, or composing initial 

lgSeeMANUAL POR CbURn-~ARTUL.unitedStates.pt. (1984). 

and supplementary promulgating orders that a trial counsel 
fails to cmwt  before dispatching the record to the Clerk of 
Court necessarily must engage the attentions of appellate 
counsel and the Army Court of Military Review. Thisslows 
the appellate process for everyone and wastes precious judicial 
resources. I 

Although we can suggest no adequate substitute for reading 
the Manual for Courts-Martial and knowing the governing 
regulations, we have prepared a handbook entitled “The Clerk 
of Court’s Notes on Post-Trial Administrative Processing of 
Courts-Martial,” that should answer many questions. Copies 
were issued to staff judge advocates attending the 1992 Judge 
Advocate General Annual Continuing Legal Education Con­
ference at The Judge Advocate General’s School in Octeber 
1992. If your staff judge advocate did not attend that pro­
gram, or-for shame-has not shared a copy of the handbook 
with your military justice section, call your usual contact in 
the Clerk of Court‘s Office to receive a copy by mail. If you 
do not have a usual tontact at the Clerk’s Office, you either do 
not need help or you need it more than you know. Just in 
case, call DSN 289-1638 or (703) 756-1638. 

TJAGSA Practice Notes 

Faculty, The Judge Advocare General‘sSchool 

Criminal Law Note 

Military Court Rejects “Usable Quantity” Requirement 

In United Slates v. Birbeck,’ the Air Force Court of Military 
Review affmedthe appellant’s conviction for wrongful pos­
session of cocaine. In doing so, the court rejected the appel­
lant’s argument that,to be convicted for wrongful possession 
under Uniform Code of Military Justice (VCMJ) article 112a,2 

135 MJ.519 (A.F.C.MR. 1992). 

2UCMJ m 112a (1988). 

an accused must have possessed a ”usable quantity’ of a con­
trolled substance. 

Courts in a number of states recognize the usable quantity
doctrine as a defense to wrongful possession of controlled 
substances.4 Two considerations support the application of 
this doctrine. First, a state legislature typically will prohibit 
controlled substances tocurtail their adverse effectson society.
Therefore, legislators arguably never intend to prohibit coq­

3A usable quantity of narmtia is an mcunt  that is sufficient to produce the desired physiological &ea. UnitedSmtes v. Jeffers. 524 F.2d 253 (7th Cir. 1975). 

‘Set? State v. Murphy, 570 P.2d 1070 (Ariz 1977); Hahison v. State.790 S.W.2d 146 (Ark. 1990); People v. Leal.413 P.2d665 (Cal. 1966); Pelham v. State, 298 
S.W.2d 171 flex. Crkn. App. 1957). 
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uolled substances in amourlts that could not produce harmful 
effects: ;Second: in some instances, possession of a minute: 
quantityof a controlled substance may’be insufficient to imply J 

knowing and intentional possessionof h e  substance.s Never­
theless, as the ‘Air Force court pointed out in BirbecR,”‘the 
‘usable quantity’ principle is not recognized in the United 
States district courts or in courts-martial.”6 

1 

SeniorlAirmanBilly R Birbeck was involved in a trafficj 
accident while driving his w on a highway near Travis Air 
Force Base, California. A citypWeman who responded t~ 
the scene asked Birbeck to produce his driver’s license, As 
BirbeCk did so, he Bccidentally pulled a small paper “bindle” 
out of his wallet.’ The officer, “an experienced policeman, 
recognized the bindle as an item normally used for the carry­
ing pf illicit drugs,”* He asked Birbeck to let him see it. 
Upon examining the bindle, he discovered that it contained 
small quantity of cocaine. The officer quickly apprehended 
Birbeck.1,4subsequent test by the Army’s .drugtesting labora­
tory confirmed that the substance in the bindle was cocaine. 
Birbeck then was tried and convicted by a general court­
martial for one specification of wrongful possession of cocaine.9 

On appeal, Birbeck argued thaf because he had been arrested 
in California, his case should have been governed by the sub­
stantive law of California. He then contended that the amount 
of cocaine in the bindle at the time of his arrest was merely 
residue-not a usable quantity of the drug. Finally, Birbeck‘ 
pointed out that cocaine possession is illegal in California 
only if the possessor has a usable amount of the controlled 
substance.1O 

The Air Force court rejected Birbeck’s claim that California 
law was outcome-determinative. The court C O H K ~ ~ Yobserved 

SJeffers, 524 F.2d at 256. 

%rbeck, 35 MJ. at 521. 

that f e d d  law gdvemed the outcome of b e  c a s e . 1 1  The court 
then set forth a lengthy list of prior decisions in which military 
and federal civilian courts have rejected the usable quantity 

ense counsel sho 
absolute prohibition on the use of the u 
as a defense. Under the right circumstances, 
still ,could use this theory to benefit a 
an accused were. prosecuted under UCMJ yticle 13413” 
possession of a controlled substance in violation of 
assimilated state statute and that state recognized the usable 
quantity doctrine, then the docqine would provide a valid 
defense.14 Moreover, the defense still may use the logical 
argument that an jnfintesimal amount of cocaine found in the 
accused’s possession cannot prove beyond a reasonable 
that the accused h e w  of the presence of the substance.15 
Hunter. 

1 ‘ 
I 

4 ‘ I , .  ContractLaw Note 

_ -
GSBCA Adopts GAO Review Factors 

for “lnLscope” Modifications 

The General Services Board of Contract Appeals (GSBC 
recently adopted the General Accounting Office’s (GAO’s) 
*review criteria for contract modifications. The GSBCA’s 
adoption of these criteria should help contracting officers by -. 

clarifying the process of determining whether a proposed 
modification is within the scope of a contract 

‘A ‘bindle” is a smallfolded paper container.normally oblong, that frequentlyis used IO o m d  illicit drug#. 

*Birbeck. 35MJ.a i  520. 
I 

9Id. at 520-21. * .  
I 

. i  


A m .  940 F.2d 877 (3d &.1991); United States v. Mc 
253 (7thCir. 1975); United States v. Alvarez, 27 C.M.k. 98 ( C d A .  1958); United S 
MJ. 673.675 (A’.F.C.M.R1989); United Statcs v. Bennet~3 M.J. 903 (A.C.M.R 1977); 

134 (1988). I _  . _ . _ I  ­13UCMJ~ I L  

“In pertinentpart, the AssimilativeCrimes Act provides: < I 
e / * I 7 , 

Whoever within or u p  any of the placu now exis 
any act or Omission which, although not made punis 

se snd subjea 10 L like punishment h 

18 U.S.C.A. 1 13(a) (West 

15See Gardner.29 M.J.at 675. 
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The Competition in Contracting Act (CICA)l6 requires a 
federaI agency to use “full and open competition- when con­
ducting a procurement forproperty or services.17 This require 

/I mentis subject to limited exceptions.l* 

The competition requirement does not apply to a contract 
I 	 modification that i s  within the scope of an existing agree­

ment.19 The government, however, may not ayoid the CICA 
by ordering a mbdificationthat exceeds the scope of the orid­
nal contract20 With the ever-tightening defense budget, one 
reasonably may expect government contractors to scrutinize 
any contract modification that will increase an existing 
contract price. Contractors undoubtedly will demand oppOrtUni­
ties to bid on any new work that the government may procure. 

Because the GAO considers contract modifications to be 
acts of contract administration. it generally will not consider a 
protest against a modification.21 Nevertheless, the GAO will 
consider a protest alleging that a modification exceeds the 
scope of the original contract and that the subject of the mod­
ification should be procured competitively.22 The GAO has 
exercised this jurisdiction for many years, and has enunciated 
specific review criteria that must be used to determine whether 
a modification is proper?’ 

The GSBCA recently adopted the GAO’s review criteria 
after deciding to hear protests against a proposed “out of scope” 
modification of an automatic data processing equipment con­
tract% In Willel,Inc.,u the General Services Administration 

f l  (GSA) modified its FTS2000 contract with American Tele­

1641 U.S.C.8 253 (1988). 

171d.3 253(a)(1). 

Wd.;see. e.g., id. 9 253(b), (c), (g). 

phone & Telegraph Communications, Inc., (AT&T)to require 
the contractor to provide a new service called T-3-26 The 
GSA claimed that T-3 serviceherely improved the T-1 
service that AT&T already was providing. Wiltel. Inc., and 
an intervenor, MCI Telecommunications Corp. (MCI), 
protested, asserting that the T-3 service was an independent, 
severable service that exceeded the scope of the original 
contract. They argued that the GSA should have obtained the 
additional service through competitive procedures. The 
GSBCA agreed with the protesters. I 

In reaching its decision, the Board applied the four basic 
factors that the GAO used‘toanalyze alleged “out-of-scope” 
changes in Neil R.Gross & C0.n It examined the degrees of 
change in the pricing of the service, the delivery schedule for 
the service, and the type ot service the contractor would have 
to perform. It then considered whether the bidders and the 
incumbent contractor reasonably could have expected the 
changed work to be within the scope of the contract during the 
original competition.= 

According to the GSBCA, determinations that proposed 
modifications are,or are not, within the scopes of contracts are 
always “fact driven.- In the instant case, the Board found that 
the degree of change in the pricing of the service was 
significant, not only in amount-$100 million-but also in 
method. The GSBCA remarked that the GSA and AT&T 
based the price change, not on the increased cost of perform­
ing the new T-3 service instead of the T-1 service, but on 
market prices for the T-3 service.30 This approach revealed an 

GENERAL. SERVS.ADMIN.ar AL. FEOSRALACQUISITION Rao.6.001(c) (Apr. 1,  1964) bereinafter FAR]; see &o id at 43.201.52.243-1 to 52.243-5 (authonling 
contracting offioen to make changes wi~hinh e  general scopes of government ccmmcta). 

mSee Avtron Mfg.. Inc.,B-229972. May 16.1988.67 Gnnp.Gen. 404.88-1 CPD f 458; uccord Businessland. Inc.. GSBCA No. 8586-P, 8 6 3  BCA 119,268. 

214 C.F.R.5 21.3(m)(1) (1992). 

*Neil R. Gross & Co..B-237434. Feb. 23.1990,90-1 CPD 1212. 

=Id.; see also American Air Filter Co.,E-188408, Feb. 16.1978,57 Camp Gen. 285.78-1 CPD 1136. 

aWh1. Inc.. GSBCA No. 11857-P. 1992 EPD 1201. The GSA probably will appeal h i n  decision, basing thir appeal not on the methodology h e  GSBCA appliul, 
but on h e  conclusionsi t  reached. See AT&T Offers Affernative 10 T3 Lines, GOV’TCOMPUTER Nov. 23.1992. at 8.NBWS, 

U W i l ~ l .hc . ,GSBCA NO.11857-P, 1992 BPD 1201. 

ZT-3 i s  a dedicated telephone servicethatcan send data and voice signals through fiberqtic table at 45 minionbits per second. Id. 1992 BPD 201. at 2. 

nNeil R. Grass Q CO.,B-237434. Feb. 23.1990.90-1 CPDq 212. 

DWild.Inc,GSBCANo. 11857-P, 1992 BPD! 201. at 14.
P 

mid. 

301d.1992 BPD 1201, at 15. 
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apparent agreement between AT&T and the GSA that the T-3 
service would provide work that the T-1 service could .not 
provide. More significantly, the GSBCA found that the 
bidders on the original contract could not have reasonably 
believed that T-3 work was within the scope of work because 
the agency specifically rejected proposals to provide T-3 
service when the original contract was established.jl 

Although the GSBCA has 
contract modifications in other protests,32 its decision in I 

Wiltel, Inc.  marks the first time that the Board has stated 
specifically that it would apply the same analysis as the GAO 
uses. The current cokensus between-theGAO and the GSBCA 
suggests that agency counsel should use this analysis when­
ever they advise their contracting clients about modifications 
or new procurements. Major Melvin, 

J 

. .  International Law Note 

The Role of the Military in Emerging Democracies 

From 21 September to 26 September 1992, the European 
Community hosted a precedent-setting conference for the 
emerging democracies of Central and Eastern Europe. The 
Judge Advocate General’s School’s Center for Law and Mili­
tary Operations (CLAMO) participated actively in the con­
ference,presenting classes and hosting panel discussions. The 
Army War College and the Air Force and Naval Justice Schools 
also delivered presentations. ?he conference truly was ajoint­
service effort 

The theme of the conference was “The Role of the Military 
in a Democratic Society.” Participatingcountries included the 
Baltic states of Lithuania, Latvia, and Estonia; the Central 
European states of Poland, Czechoslovakia, and Hungary; and 
the Balkan states of Bulgaria, Romania, and Albania. Each 
country sent two represenratives--one a military officer and 
the other a civilian adviser to the county’s ministry of defense. 
Active duty judge advocates attending the conference included 
Hungary’s Judge Advocate General. 

The fist several days of the conference were designed to 
give the representatives a working knowledge of how the 
United States Armed Forces fit into the American system of 
government. Classes were given on the legal basis for our 
military, the civilian control of the military, and the d e  of 
law within the constitutional system. Briefers then explained 
the specific role of lawyers in the American military, dis­
cussing the military-legislative relations system, the military 
justice system, and military personnel law. 

To bring the instruction home to the participants,the United 
Statesbriefers then described the United States Armed Forces’ 
International Military Education Training (IMET) program 
and the new concept of ‘ExtendedIMET’(EIMET). Extended 

IMET i s  a new program that permits United States military 
instructors to train civilian officials of foreign governments 
under certain circurnsmces. Under the original I W T  pro­
grams, American military instructors could train only foreign 
military personnel. Not surprisingly,a number of Eastern and 
Central European representatives were interested in pursuing
EIMET opportunities. The qdoption of EIMET also has 
special significance for United judge advocate-they 
now may be called on, not only w programs of instruc­
tion, but also to travel to foreign countries to present the 
instruction themselves. 

?he representatives’ genuine interest in the ongoing confer­
ence and in future interchanges became apparent when they 
were asked to describe the benefits they hoped to obtain from 
the conference. The senior participant from Albania set the 
tone for many of the statementsthat were to follow. He said, 
“Prior to the revolution, we had no military lawyers in the 
army. We do not know what a ‘legal adviser’ is because we 
have rlot had any in the past. We have nothing to begin with 
and are grateful for your help.’’ 

In the second part of the conference, the representati 
travelled to the German Minishy of Defense in Bonn. The 
Germans made two presentations: one explaining the German 
legal system, and the other describing the cooperation between 
the German Ministry of Defense and the armed forces of 
Germany’s N o d  Atlantic Treaty Organization (NATO) allies. 
The visit U,Bonn reemphasized the multilateral nature of the 
conference and of the future relations between East and West, 
The United States undoubtedly will play a major role in help­
ing the “emerging democracies” develop, but several other 
countries in the NATO alliance also have vested interests in 
seeing the reforms of the fledgling democracies succeed. 
Moreover, although all the Western nations recognize the 
merits of democracy, market economies, freedom, security, 
and the rule of law, the means of achieving and maintaining 
these objectiveswill vary from country to country. 

Discussing possible agendas for future meetings was inter­
esting because these discussions offered insights into how the 
representativesof each nation saw their nation fitting into the 
Europe of the future. Several representatives of the Balkan 
states opined that morally and politically persuasive organiza­
tions, such as the Conference on Security and Cooperation in 
Europe, would be the best vehicles for achieving security 
throughout Europe. Representatives fiom the Central European 
states invariably named NATO as the best means for achieving 
security, evidently because they recognized the alliance’s 
“enforcement” capability. Perhaps the most interesting 
response. however, was a statement by one of the Lithuanian 
representatives. When asked which organization he felt we 
should look to for future dialogue, he said, 

We need time for the political situation to 
solidify. You speak of civilian control­
well, we must wait and see which direction 

-


h 

-

’*MaTelecOmmlmi~ati~SCop..GSBCA NO.10450-P,90-2 BCA 122,735,1990 BPD 155. 
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the political leaders will take us. It is not 
clear which countries we willorganize with 
to form defense’arrangements. So, fusf we 

r.”. just need l$ne to let things settle. 

The last day of the conference was intended to show the 
representatives first-hand how the American military justice 
system works. They traveled to the Mannheim Law Center, 
where they saw a staff judge advocate’s office, a courtmom, 
and-most important-the people who make the system work. 
They received briefings fiom military judges, several battalion 
commanders, and the branch office officer in charge. They 
also spoke with several soldiers who worked at the office. 
Next, the representatives traveled to the Coleman Confine­
ment Facility, where they toured the prison and ate lunch in 
the prisoners’ mess hall. Somewhat amazed at the prison 
conditions,one participant asked “How do the regular soldiers 
live?” This question prompted a spur-of-the-moment visit to a 
troop barracks to permit the representatives to compare the 
ordinary living quarters of United States soldiers with the 
confinement facility and with their own troops’ billets. One 
representative described the contrast as “fantasy land.” He 
also explained that, for the Baltic states, the greatest problem 
involving military units has centered on the Russians. 
Russian soldiers have been extremely slow to leave the Baltic 
region because virtually all of the Russians want to stay there. 
When they finally depart, the troops leave nothing of value 
behind. The representative claimed that many Russian soldiers 
actually have vandalized the facilities in which they once 
lived and worked, breaking toilets, windows,and sinks. 

Another significant problem for the new independent states 
is that they have no money with which to pay their soldiers, 
repair troop billets, or attract new recruits. In many emerging 
democracies, the military cannot build all-volunteer forces, 
but must rely on poorly-motivated conscripts. 

Overall, the conference was a huge success. Every repre­
sentative spoke highly of the substance of the conference, as 
well tis the format and social aspects of the meetings. The 
primary lesson taken from the conference was that a strong 
need exists for liaison between the nations of Eastern and 
Central Europe and the West, especially during these “forma­
tive” times for the new democracies. An idea implanted now 
may find its way quite easily into a constitution, a presidential 
directive, or a national regulation and may reap enormous 
benefits in the years to come. Each of these countries i s  
reaching out, looking for examples on which to base its new 
governmental authority. If the United States offers no 
suggestions, these emerging democracies will look to other 
countries and other systems for guidance. 

The Center for .Law and Military Operations is seeking 
ways to offer assistance to countries on the road to democ­
racy. Seek ways to interact with the world around you and­
when you do-send an after-action report or a summary to the 
CLAM0 fordismbution to the field. Major Warner. 

LegalAs&ance Items 

The following notes have been prepared to advise legal 
assistance attorneys (LAAs) of current developments in the 
law and in legal assistance program plicies. They also can 
be adapted for use as locally published preventive law articles 
to alert soldiers and their families about legal problems and 
changes in the law. We welcome articles and notes for inclu­
sion in this portion of The Army Lawyer. Send submissions to 
The Judge Advocatk General’s School, A”: JAGS-ADA-
LA, Chariottesville, VA 22903-1781. 

Tax Notes 

Electronic Filing of TaxReturns 

According to the Internal Revenue Service (IRS). electronic 
tax filingpromotes faster and more accuratereturn processing. 
The IRS usually mails a refund within three weeks after 
receiving the return. A taxpayer can receive his or her refund 
even faster by electing to have the refund electronically 
deposited into a savings or checking accopnt. 

A legal assistance office that desires to file tax returns 
electronically must submit a Form 863333 to the IRS service 
denter for the state in which the office is located. Forexample, 
an office located in Maryland would send its application to the 
IRSAndover Service Center in Massachusetts. An office thal 
previously has participated in electronic tax filing does not 
have to submit a new Form 8633unless information contained 
in the original application has changed. Nevertheless,even a 
minor change, such as a change of area code, will necessitate 
b e  submission of a new application. 

The IRS has published a handbook that may help LAAs to 
deal with electronic tax filing prob1ems.M Revenue Procedure 
91-69.35 which governs electronic filing and describes the 
obligations of participants in the electronic tax filing program. 
i s  reprinted in this handbook. 

The IRS has modified Form 8453,s?.he individual income 
tax declaration for taxpayers filing electronically, by adding a 
statement to the taxpayer’s declaration in part 111. This state­

, 

1/4 


.-
I 

33Inlemal Revenue Sew.,Fom 8633, Ap&aticm IO Participate in the EleccuOnicFiling Program (1992). 

”See I”AL Spnv..b.1345. HAETOBOOK FURS op INDIVIDUALREVENUE POR EUEIRONIC INCOMBT U RETURNS (1992)­

3sRev. Proc 91-69.1991-52LR.B. 18. 

Wnternal RevenueSew.. Form 8453. IndividualIncane Tax DBclaratian for Electronic Filing (1992). 
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ment authorizes the IRS to disclose to the electronic return 
originator (�330)the reason for a refund delay. The IRS has 
warned that the first acknowledgment fdes in January 1993 
may take forty-eight hours to process. After the IRS ensures 
that the electronic filing system is functioning properly, the 
processing times for acknowledgments should decrease. The 
IRS also has warned that refund delays may occur if the name 
and social security number that a taxpayer records on his or 
her return do not match information provided by the Social 
Security Administration. Because of the increase in the elec­
tronic filings of fraudulent returns, the IRS suggests that an 
ERO obtain two forms of identification from a taxpayer 
before transmitting his or her electronic return. An ERO 
easily can verify a taxpayer's identity because the taxpayer 
must validate the information on the return and sign the Form 
8453 before the return i s  msmitted. Although this problem 
i s  not as widespread in legal assistance offices as it is in the 
civilian community, the IRS encourages all EROs to use 
verification procedures to safeguard against tax fraud. Major 
Webster. 

Mortgage Interest Deduction 

Many military homeowners itemize their tax deductions 
because their mortgage interest deductions exceed their stan­
dard deductions. A taxpayer's mortgage interest deduction is 
based on the amount the mortgage lender reports on the tax­
payer's mortgage interest statement37 What happens when a 
financial institution charges the homeowner too much interest 
on a mortgage, then refunds the overcharge in a later tax year? 
The taxpayer probably will have to report the refund in the 
year in which he or she receives the refund. 

The IRS recently ruled that a taxpayer who overpaid mort­
gage interest on an adjustable rate mortgage (ARM)could 

3'See Internal Revenue Sew., Form 1098,Mortgage Interest Statement (1992). 

deduct the interest in full in the year in which it was paid.% 
The IRSnoted that the taxpayer had relied in good faith on the 
financial institution's computation of the interest. When filing 
his 1990 tax return, the taxpayer claimed $lO,OOO as qualified ­
residence interest.39 After the taxpayer filed this return, the 
financial institution discovered that it had overcharged the 
taxpayer $700 on the interest due on the ARM. It paid him 
$750-an amount representing a refund of the $700 over­
charge and accumulatedinterest of fifty dollars. The taxpayer 
reported the $750payment as part of his gross income for 1991. 

The Internal Revenue Code (IRC)allows a taxpayer to 
deduct qualified residence interest.4 Generally, the deduction 
i s  limited to the actual amount of the taxpayer's liability.41 
When the taxpayer pays a liability in good faith, however, the 
IRS will allow a deduction in the tax year of the payment if 
the taxpayer chooses to itemize it-even if the payment later is 
found to be emneous.42 Having paid the interest in response 
to the financial institution's determination,the taxpayer in the 
instant case could deduct the full payment reported on his 
mortgage interest statement, although that payment actually 
exceeded the taxpayer's mortgage liability for 1990. 

theWhen the taxpayer filed his 1991 return, he 
it earned asinstitution,sovercharge the 

part of his 1991 gross income. the fifty dollars in 
accumulated interest certainly had to be included in the tax­
payer's gross incomep3 the need to report the full amount of 

Overcharge as income&pndedIhe On whether the 

received a tax benefit when he deducted *e Overpayment in ,­


1990.44 The amount of an interest overcharge reimbursement 

that is included in gross income is the smaller of the amount 

the taxpayer recovered, or the amount by which the taxpayer's 

itemized deductions in the year of the interest overcharge 


3*Sec Revenue Ruling 92-91.1992 IRE.  44. Significsntly, he  ARM qualified at all  limes M either acquisition indunesr r  or home equity indebledness with 
respect to a qualified residence of the taxpayer. Accordingly, dl the interest the taxpayer paid on the ARM was qualified residence interest. See I.R.C. 8 
163(hX3)(A) (Maxwell Macmillan 1992) (defining qualified residence interest as interest that has been paid or has accrued on aquisitim indebtedness or home 
equity indebtedness with respect to any qualified residence of the -payer). 

39'Ihe laxpayer's total itemized deductions for 1990 were $15,000 (including $lO,ooOin mortgage inkmt).The taxpayer could have laken a arandard deduction of 
$5450. 

4OSee I.R.C. 5 163(h)(3) (MaxwellMacmillan 1992). 

41SeeKenyon Instrument CO. v. Commissioner, 16 T.C. 732 (1951). 

42See Baltimore Trxnsfer Co. v.Commissioner, 8 T.C. 1 (1947). 
t 

"LR.C. 8 61(a)(4) (MaxwellMacmillan 1992). 

u s e e  Rev. Rd.92-91,1992 LRB. at 44; see a h  LRC 8 1 1  1 (Maxwell Maanillan 1992). The IRS notul that IRC recticn 1 I 1  partially codifies 

the tax benefit rule. which generally r e q u i r e s  the inclusion in income of mounts that were deducted by a taxpayer in a prior uu year to the 
extent those m w n t s  gaerated a tax benefit to the taxpayer through a reduction in rhe amount of tax liability in the prior tax.year. See 
generally Estateof Block v. Commissioner. 39 B.T.A. 338 (1939).afd sub nom. Union Trust Co.v. Commissioner, 1 1 1  F.2d 60 ('7th Cir.), 

P
cerf. denied, 31 1 U.S.658 (1940). The tax benefit rule is applied when a subsequent event ocmn which is fundamentallyincamsistent with 
the premise on which an earlier deduction was based. Thepurpose of the d e  is to achieve rough transactional panty the framework 
of a tax s y s m  requiring annual calculations. See Hi l l sborn  Nat'l Bank v. Commissioner, 460US.370 (1983), 1983-1 C.B. 50. 

Rev. Rul. 92-91,1992I.R.B.at 44. 
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exceeded the standard deduction.45 In this case, the taxpayer 
received a $700 reimbursement in 1991 that was attributable 
to his 1990 mortgage interest deduction. fiis reimbursement 
of $700 was less than $9550--the amount by which the 

p"4, taxpayer's total itemized deductions in 1990 exceeded the 
standard deduction that he could have claimed. Accordingly, 
the taxpayer properly included the $700 reimbursement in his 
1991 grossincomeP6 Major Hancock. 

Family Law Note 

Fiscal Years 1988 and 1989 created an adoption reimburse­
ment test pr0gram.4~ Under that prograrri,48 a soldier who 
"jnitiated"49 the adoption of a child between 1 October 1987 
and 30 September 1990 could Claim reimbursement of up to 
$2000 for necessary adoption expenses.50 A' soldier who 
adopted more than one child could recover up to $2000 per 
adoption,up to a maximum of $5000 per calendar year?r The 
test program expired at the end of fiscal year 1990. Conse­
quently. soldiers wishing to submit reimbursement applica­
tions for adoptions initiated during the test period had to do so 
no later than30 September 1991. 

45See Rev. Rd.92-91.1992 LRB.at 44; c.9 I11  (Maxwell 

Section 651 of the National Defense Authorization Act for 
Fiscal Years 1992 and 199Y2 reinstated this program perma­
nently for adoptions completed after 4 December 1992.53 The 
permanentprogram is available to service members who serve 
at least 180 consecutive days on active duty. Like the test 
program, the permanent program pennits a soldier to recover 
up to $2ooo in "qualifying expenses- for each adoption. A 
soldier may claim reimbursement for the adoptions of more 
than one child; however, the soldier may not receive more 
than $5000 in one calendar year.55 Ahy money a soldier 
receives under the program is taxable to the soldier as income. 1 

1 . 

To allow soldiers to er qualified adoption costs for 
adoptions finalized between the expiration of the test program 
and the enactment of the permanent program, Congress 
enacted section 652 of the National Defense Authorization 
Act �orFiscal Year 19939 Under this provision, soldiers have 
until 29 October 1993 to apply for reimbursement of expenses 
i k d  between 1 October 1991 and 4 December 1992.57 

Legal assistance attorneys must alert soldiers to several sig­
nificant limitations to the permanent program. A soldier may 
claim qualifying expenses only for the adoption of a child 
under the age of eighteen.58 The travel expenses the soldier, 
or his or her spouse, incurs in completing the adoption cannot 
be reimbursed59 and no payments of any kind are permitted 
before an adoption becomes final.a Finally, the expenses a 
soldier incurs by arranging a private adoption are not reim­

1992). 

u s e e  Rev. Rul. 92-91,1992 IRB.at 44. The IRSindicated that the tax treatment of h e  overcharge would haw baen the game even if the fmancialinstitution had 
credited the overage against the wtsmdingprincipal on the homeowner's mortgage. See id. 

47Pub. L. No.100-180.9638.101 Stat 1019,1106kS (1987). 

"See Narional Defense AuthorizationAct for Fiscal Years 1990 and 1991, Pub. L No. 101-189: 0 662.103 Stat. 1352,1465 (1969). 1 

49According to Departmentof Defense @icy, proceedings are "hitiaid' on the date of the home study, or on the date of h e  a d ' s  placement in the adoptive 
home. whichever occurs later. 

MPub. L NO.100-180,#636(~).101 Sts 

5' Id 

5*Pub. L No.102-190.#651,105 Stat. 1290.1385 (1991) (codifiedat 

fi 	 53Although the program is supposed 10 be permanent,the House conference report calls for the GAO to amduct a fwo-yearstudy to assess the value of the progwn 
as qn incentive for recruitment and retention,H.R.h. 

%Qualifying expenses are 'reasonable and necessary expenses." specifically including adoption agency fees, placement fees. s and murt costs, medical 
expenses, expenses relating to the biological mother's pregnancy and childbirfh, and temporary foster care. See 10 U.S.C.A.5 1052(gXl) (West Supp. 1992). 

nld. 5 1052(e). 

%Pub. L. Na 102484.5 652,106 Stat 2315,2426 

nld. 5 652(b), 106 Stat. ( ~ t2426. 

P 	
a 1 0  U.S.C.A.5 1052(a) (west. Supp. 1992). 

59ld. 5 1052(g)(l)(A). 

W d .$ 1052(c). 
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bursable. The program will reimburse only the ‘‘reasonable and 
necessary expenses”61 a service member incurs in obtaining 
an adoption through a state or local agency, (32 through a non­
profit voluntary agency that is authorized by h w  to place 

for reimbursement within one year of 
completing an adoption. At present, a soldier’s commander 
must certify the soldier’sclaim for,reimbursement.The soldier 
then must submit the claim to the local personnel office. 
After reviewing and certifying the claim, the personnel office 
will forward it to the Defense Finance and Accounting Service 
center in Cleveland, Ohio, for payment. The local office will 
not process or pay the claim. 

Legal assistance attorneys may obtain additional informa­
tion about the adoption reimbursement program by calling 
Major Linda Webster of the Army Legal Assistance Division. 
Office of The Judge Advocate General. She may be reached 
at DSN 227-3170 or (703) 697-3170. Major Connor. 

Consumer Law Note 

t 	 Bil lwatchenate  Bill 316: 
Garnishment of Federal Pay 

A note previously published in The Army Lawyer62 alerted 
LAAs to pending Senate Bill 316, which-if enacted-would 
allow courts to garnish federal wages in the same manner as 

they now garnish nonfederal wages. On 24 September 1992. 
the Senate passed the bill without adopting any exceptions for 
military personnel.* Major Hostetter. \ 

F 

Survivor Benefits Note 

Survivor Benefirs: Recent Siatutory Changes 

On 29 October 1992, President Bush signed the Veterans’ 
Benefits Act of 1992 (VBA).@ The VBA significantly changes 
certain survivor benefits. The affected benefits include 
Dependency and Indemnity Compensation (DIC). Servicemen’s 
Group Life Insurance (SGLI), Veteran’s Group Life Insurance 
(VGLI), and Service Disabled Veterans’ Insurance (SDVI).G 

The VBA has changed the method of calculating DIC 
payments to the surviving spouses of soldiers who have died 
on active duty,,replacing payments based on the deceased’s 
rank with flat monthly payments of $750.a The surviving 
spouses of medically retired veterans will receive $935.67 The 
VBA also increased DIC payments made on behalf of a sur­
viving child under the age of eighteen.68 

The VBA increased the amount of insurance available 
through SGLI. Effective 1 December 1992,69 upon affirm­
ative application,a soldier may increase his or her SGLI cov­
erage to a maximum of $200,000.70 Because SGLI proceeds ­, may be included in the edent’s gross taxable estate.71 this 

61Seeid. 5 1052k); supro note 54. 

62TJAGSA Practice Note,Billwotch-House Bill 643 ondSenate 821316: Gornbhment ofFederal Pay, ARMYLAW.,June 1992. at 48. 

138 Cong. Rec. S14961-02 (daily cd. Sept. 24.1992); see 1992WL 237433. 

64 Pub. L.NO.1O2-568,106Stat. -. 
6% addition to changing the benefits listed in this note, the Velerans’ Beneffls Act amends statutory provisions governing Veteran’s Mortgage Life Insurance;the 
Montgomery GI  Bill; vocational rehabilitation and pension programs; job counseling, training, and placement services for veterans; and,otherveterans’ programs. 
See id. 55 204.300-320.400-405.500-506,600-606.106 Star at -. 

urd. 89 101-104.106 Stat at -. Under the previous plan, DIC payments ranged from $616 per month for the iuniVing spouse of a private (E-1) to $1580 per 
month for the surviving spouse of a general (0-10). See 38 U.S.C.A. 8 1311(a) (West Supp. 1992). AU payments to r e v i n g  spouses of soldiers who die afier31 
December 1992 will be calculated under L e  new law. See Pub. L. No 102-568,s 102.106 Star at -. 

I
67See Pub. L. No. 102-568.’#102(a)(2). 106 Stat. at -. l’he suMving spouse of a veteran who d 1 janW1993 will receive , . 
based on the pay grade of such veteran ... if that amount is greata than the total amount determined with respect to that veteran under paragraphs (I)and (2) [of 
section 102(a)].” See id. 9 102(a)(3),106 Stat. at  -. 

L V 

68Before1 January 1993. surviving children under the age of 18 received $71 each per month. See 38 U.S.C.A. # 1311 (West Sup.  1992). That amount incrrased 
to $100 on 1 January 1993, and will increase again to $150 on 1 October 1993 and to Su)o on 1 October 1994. See Pub. L No. 102-568.5 102(b). 106 Stat. at 
-. m e r  aspeas of the DIC entitlement, such as b e f i t s  payable to children between the ages of 18 and 23, were not affected e new legislation. 38 
U.S.C.A. 95 1300-1323 (West Supp. 1992),for further details on the DIC program. 

@Pub.L. No. 1O2-568.9 205,106 Stat. at -. 
70fd.5 201. 106 Star at -. 

c. 

71Life insurance proceeds generally are includable in the gross taxable estate if the decedent was maintaining incidentsof ownership-such as the right to change 
beneficiaries-in the policy when he or she died. See LRC.0 2033 (MaxwellM a d a n  1992). Although h e  payment of SGLI benefita “made to, or on account 
of, a beneficiary shall be exempt from taxation.” 38 U.S.C.A. 5 1970(g) (West 1991). t h i s  exemption extends only to i n m e  taxes-not to estate taxes. See United 

’States Trust 6.v. Helvering. 307 U.S.57 (1939) (interpreting a similar  tax exempion provision in another governmentlife insuranceprogram). 
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change will increase the number of military personnel with 
estates subject to federal estate taxation, thereby multiplying 

The SDVI program makes life insurance available to 
medically retired veterans who otherwise would be uninsur-

the number of soldiers with complex will drafting and estate able.75 Only these retirees are eligible for SDVI.76 The avail-
planning prob1ems.n ability of SDVI is an important factor that an LAA must 

P consider when helping a terminally ill or injured soldier to 
Maximum VGLI coverage also is increasing to $UX),000.n 

Moreover, VGLI has become renewdble,group term insur-
decide whether to accept medical retirement or to die on 
active duty.n Thenew legislation doubles the available SDVI 

ance. Policyholders no longer have to leave the VGLI program coverage, increasing it to $20,000.78' Major Peterson. 
after five years, but may participate in the program indefi-
nitely.74 

7W1ecurrent unified tax a d i t  of $192,800 protects the fist $6oo,ooOof every esmte from federal taxation. See IILC.QQ 2QO1.2010 (Maxwell M a d a n  1992). 

73Pub.L No. 102-568. Q 202,106 Stat at -. 
741d. 

7538 U.S.C.A. Q 1922 (west Supp. 1992). 

7 ~ . 

nFor more detailed discussionsof this issue, see TIAGSA Practice Note, The Impact of Medico1 Retirement on Survivor Bcnefils, ARMY L W . .  Oct 1992. at 43; 
Memorandum.Deputy Assistant Judge Advocate General, Dep't of Navy,subject: Retirement ofTennindy-I11 Servicemembers (5 Mar. 1991).

i 

78Pub.L.No. 102-568.0 203.106 Stat at -. 

Claims Report ' 

United States Army Claims Service 

Household Goods Recovery Notes Digests of Decisions 

1 .  Compromise Offers. The Comptroller General has held 
Digests of Recent Comptroller General and GAO that a'compromise offer that an agency submits to a Carrier to 

Decisions 	 settle a loss or damage claim binds the agency only if the car­
rier actually accepts the offer. If the carrier rejects the offer, 

Carrier recovery continues to be a vital part of the claims the agency may deduct the full value of the claim from the 
I system. Diligent carrier recovery efforts may make the sum due to the carrier. even if this offset exceeds the amount 
I difference between paying soldiers' claims and running out of of the proposed compromise. American World Forwarders, 

B-247770, July 17,1992.claims funds. Claims personnel at field offices can enhance I ~ c . ,  
carrier recovery efforts by familiarizing themselves with the 
responses of the Comptroller General and the General 2. Department #Defense (DD)Form 1840l1840R. 
Accounting Office (GAO) to issues that carriers have raised 
on appeal. The Claims Service has compiled a digest of a. Damage Description. An agency can provide a carrier 
Comptroller General and GAO decisions to help its recovery with adequate notice of loss or damage by promptly dispatch­
branch to respond effectively to carrier appeals of offset ing a DD Form 1840R. even if this form does not contain the 
actions. We hope that this digest also will assist field offices specific or detailed exceptions that the agency later includes 

P 	 in their recovery efforts. The claims Service will continue to with the DD Form 1843 claim that it submits to the d e r .  
publish regular updates as decisions are received. Colonel See 2-2862589 (32), Aug. 31. 1992; 2-2167657, Aug. 14, 
Bush. 1985. 
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Postmark *Date.‘ ‘Ihe dispatch date ‘on 
-not the postmark date-is the con­
ining whether notification was timely. 

See National Fowarding Co June 22, 1990; Z­
223409-33, July 30,1992.1 

c. Errors. Finding that a shipper’s listing of “83” instead of 
“283”on a DD Form 1840R was an easy and understandable 
error, the GAO held that the carrier received timely notice of 
the damage. See 2-2862118-06, Aug. 3,1992. 

d. Notice and Later Discovered Loss or Dyage.  The 
Jhint Military-industry Memorandum of Understanding on 
Loss and Damage provides that a carrier must accept Written 
documentation advising the carrier of later discovered losses 
or damages as evidence overcoming the presumption of cor­
rectness of the delivery receipt, if the agency dispatches this 
documentation no later than seventy-five days after the carrier 
has completed delivery. Similarly, the GAO found in one 
deci t-a carrier received adequate notice, despite the’ 
ship ote the full extent of the damage on the 
DD Form 184OR, when the carrier received the entire claim­
including the DD Form 1843, the DD Form 1844, and the 
repair estimate-within the seventy-five-day notification 
period. See 2-2867179. July 21, 1992; see also 2-2862118­
06, Aug. ’3, 1992 (although the shipper signed the receipt for 
delivery of an item, the agency’s postdelivery notice to the 
carrier overcame the presumption ol the delivery receipt’s 
correctness). 

3. Depreciation. 

a. Items in Storage. The GAO adheres to the rule that 
depreciation is not charged against goods while they are 
stored. See National Forwarding Co., B-238982, June 22, 
1990; 2-2609168-53, Aug. 31,1992; 2-260916840: Aug. 27, 
1992; 2-2862806-18,July 14,1992. 

b. Items Less th No depreciation is 
charged on an item less than six months old, unless it is an 
{bgct that depreciates rapidly, such 
See 2-2862806-17, 

i 1 7 1  

c .  Allowance List Depreciation Gui 
Miliiary-Industry Depreciation Guide. The ,GAO will use the 
Jpint Milital;y-Industry Depreciaiion Guide if a carrier 
disputes the claims office’s depreciation assessment. See 2­
223409-27. July 21, 1992. 

4. 	Dispute e GAO 
normally will accept an agency’s determination of fact, as 
noted in the wriaen,record, unless‘the carrier can show by a 
preponderance of the evidence that the determination is e m ­
neous. When a carrier claims that a Claim ~ e f l ~ t s  
damage (PED),Eather than new damage, @e GAO generally 
will uphold the agency’s determination if the agency con­
ducted its own inspection and verified the existence of the 

damage and the tarrier did not inspect ‘See Z-2862118 (4). 
Aug. 31,1992; 22862118-06, Aug. 3,1992: 2-2865948 ((4). 

July 30,1992. 

5. Freight Charges. An agency denied a carrier’s demand for 

freight charges after the shipper discovered that the carrier had 

damaged a chest and a book in the shipment. The agenCy 

denied the freight charges because the repair costs for the 

damaged items exceeded their replacement costs. The Comp­

troller General, however, ruled that a carrier i s  entitled to 

receive freight charges for transporting household goods 

(HHG) unless the goods are “ 

“destroyed” only if it no lon 

shipper tendered it to the carrier, is damaged beyond repair or 

renewal, or is useless for the purpose for which it was 

intended. In the instant case, the chest and book did not meet‘ 

the Comptroller General’s definition of “destroyed,:: even 

though they could not be repaired for less than ‘their rephce­

ment costs. See Aalmode Transp. Corp., B-231357. Jan. 15, 


t Vice. III one apped, a c 
not liable for corrosive damage to a brass clock ,in a sealed 
carton because corrosion was an “inherent vice” of the brass. 
The GAO held that the “inherent vice” exception did not 
apply because the carrier had failed to show that the operation 
of natural laws actually had caused the damage. See Z­
260916840, Aug. 27,1992. 

7. Inspeciion Rights. A carrier argued that a shipper had 
denied it its inspection rights by cleaning a sofa, couch, and 
love seat before the carrier could inspect those items. The 
shipper and the agency claimed that all three items had been 
soiled and spotted when the carrier delivered them. The GAO 
found for the agency, noting that the carrier’s inability to 
inspect the damage had resulted more from the shipper’s 
misunderstanding of the carrier’s inspection rights than from 
an intentional denial of those rights. See 22861971 (4).July 
14,1992. 

Practice Tip. When r 
carrier’s allegation that 
were denied, tailor your response to address 
ihe spec is for the cayrier’s 
tion. A may argue that the shipper 
prevented it from inspecting the ,dam?ged . ’ 

items were repaired or 
he inspecrion. or Char (he 

claims office fai led to consider the 
inspection report in its adjuhication. 

I I 1 9 ’ 

e government i s  not limited to r 
the shipper, A federal agency also pay 

enter an offset against the c r on behalf of the private 
insurers that paid the shipper’s claim. See Fogqrty,VanLines, 
B-235558.6, July 5, 4991; Ensign Van Lines, B-224827.4, 
NOV.21,1990; 2-2609168 (53),Aug. 31,1992. I 

-


-
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- 9. 	Internal Damage. Tbe GAO generally will not find a 
carrier liable for “internal damage” to an item if no evidence 
suggests that the carrier damaged the item through mis­
handling, or if the problem otherwise appears unrelated to the 
move. The GAO does not believe that an agency reasonably 
may expect a carrier to document the operating condition of 
each item at tender. See, e.g., 2-260916840, Aug. 27, 1992; 
2-2862118-05, Aug. 6, 1992; ‘2-2862118-04, July 30, 1992. 
The GAO will treat the cleaning and bilin$ of clocks as rou­
tine maintenance incident to ownership-not as repairs to 
PEDperfonned incident to the repair of daFage inflicted dur; 

ent. See 2-286211845, 

Practice Tip. When responding to a carrier’s allegation of 
“internal damage.” sear th  through the f i l e s  and the 
chronology sheet for any indication of external damage to the 
item or the carton in which i t  ,waspacked, and f o r  any 
statements or notations by the shipper about the circum­
stances surrounding the packing or delivey of the item. Note 
the age of the item and check the repair estimate for  any 
explanation of how the damage occurred. {f you believe that 
the evidence in the file is insufficient to support c1 determina­
tion of rough handling or external damqge. contact the 
estimator to obtain more specifics about(the nature of the 
damage. You should notfeel limited by the lack of evidence in 
thefile. 

10. Inventory. 

m a. Description of Items on Inventory. Paragraphs 54a and 
54c of the Tender of Service require a carrier to prepare an 
accurate and legible descriptive inventory of the HHG in a 
shipment. A carrier occasionally will allege that the item 
listed on the inventory is of lower or different quality than the 
item claimed. If a carrier does so, refer to the Tender of Service, 
which requires the carrier to ensure that the inventory accur­
ately describes each item. You also should check the file for 
evidence of the value of the item. 

b. High-Value Items. A shipper need not specify on the 
inventory that an item is “high-value.” Se 
30, 1992. 

1 1. Missing h e m .  

a. Items Missing from Sealed Cartons. The GAO has held 
repeatedly that a carrier is not relieved of liability for missing 
items merely because it delivered the carton in which the 
items were packed in the same sealed condition that it was in 
when the carrier received the items. The carrier must show 
that the items were not removed f b m  their carton while the 
carton was in the carrier’s possession. See Aalmode Transp. 
Corp., B-240350, Dec. 18, 1990; Paul Arpin Van Lines, B­
213784, May 22, 1984; 2-2609168 (53), Aug. 31, 1992; Z­
2867640, Aug. 8,1992; 2-260916843, July 16,1992. 

7 - t  

b. Missing Accessories, Parts,and Attachments. A carrier 
can be held liable for missing parts and accessories that the 
shipper has not listed separately on the inventory, such as nuts 

and bolts for metal racksor shelves, hoses and accessoriesfor 
a vacuum cleaner, the lid for a hash can, or assembly hard­
ware for a tea cart. The GAO maintains that these accessories 
and parts are essential for the uses of the devices to which 
they attach and that 8 shipper ordinarily would tender lhese 
items together. See 2-2862118-04, July 30,1992; 22609168­
63,July 16, 1992­

c. MissingItemsNo on the Origin Inventory. The 
GAO has held repeatedly that a shipper need not list an item 
of his or her HHG specifically on the inventory for the carrier 
to be held liable for the item’s loss. The carrier may be held 
liable if other circumstancesestablish that the shipper actually 
tendered the item to the Carrier and the carrier lost i t  in ship­
ment An agency can meet this requirement by showing that 
the inventory lists a tendered item with which one reasonably 
would believe that the missing item waspacked-for example, 
a waterpick packed with “bathroom items,” a camera packed 
with “storage closet items,” a basket packed with “games,” a 
plaque packed with books (because a plaque is flat, like a 
book), a vacuum cleaner brush packed with the vacuum, a 
video cassette recorder and computer programs packed with 
cartons labeled “tapes” and “miscellaneous,”and framed pic­
tures packed with “dried flowers” (because both are dmra­
tive items), See Carrwright Van Lines, B-241850.2, Oct. 21, 
1991: Fogarty Van Lines, B-235558.4, Mar. 19, 1991; Valder 
Trunsfer, Inc., B-197911.8, Nov. 16, 1989; 2-2862118-05. 
Aug. 6, 1992; 2-2867496, July 27, 1992. Similarly, the 
agency can meet the requirement if the shipper describes in 
express detail circumstances surrounding the packing and 
tender of the missing item. See 22862118.05, Aug. 6,1992. 

Practice Tip. The GAO ippears to be 
flexible in finding cam’er liability for items 
missingfrom cartons that contained similar 
i tem.  When responding to a carrier on this 
issue, consider thefeatures that the missing 
item has in common with the other i l e m  in 
the carton in which the missing item was 
packed. 

d. Missing Items Picked Up from Nontemporary Storage 
(NTS). The GAO has held that the delivering carrier must 
inspect all prepacked goods to ascertain the contents, and the 
condition of the contents. of the shipment. See 2-2862806-18, 
July 14, 1992. If the delivering carrier does not prepare 8 
rider, the loss or damage is presumed to have occurred in the 
hands of the last bailee. In one case, a carrier failed to prepare 
a rider when it picked up a shipment from a storage facility 
betause the cartons were’sealedand the carrier saw no evi­
dence of tampering. The GAO held the carrier liable for 
several items the shipper later discovered were missing from 
the cartons. See 22867640, Aug. 8,1992; accord Paul Arpin 
VunLines, B-213784,May 22,1984. 

Practice Tip. . U&r some circumstances. 
assuming that the delivering currier did not 
cause the damage may seem l o g i c a l j o r  

le, when an item has suffered exten-
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sive mildew d a k g e :  evidently because it 
tored In a "damp darehohe for a pro­

longed period, bnd the delivering carrier 
had the shipment for only raJew days. 

rfheless, the Armed Forces: agreement 
the carrier industry fpecrji'es that a '  

delivering carrier must inspect the HHG 
and prepare a rider or accept the conse­

nced of its failure to inspect. Many' 
ners conscioely decide not inspect for 

cohomic reasons; they do not wish to 
spend work hours on inspections. Under 
these ?circumst&nces,they should not be 
relieved of liabiliry because claims person­
nel feel intuitively that the carriers could 

t have caused the damage. A carrier that 
1s to inspect and prepare Q rider know-

I ingly accepts the risk of liability. 

12. Preexisting Damage: A carrier will not be relieved Of 
liability by alleging PED if the record shows that (1) the dam­
age was listed properly on the DD Form 1840 or DD Form 
1840R; (2) the damage supporting the claim is new or is more 
severe than the damage to the item before tender; (3) the form 
was dispatched.prohptly; and (4) the agency inspected the 
shipment tb ~erifythe damage. The agency's determination is 
even more convincing if the carrier failed to inspect the item 
or to submit its own estimates. See Continental VanLines, B­
215559, Oct. 23, 1984; 2-2862806-17, Aug. 24, 1992; Z­
2862118-10,July 13,1992;222340940, July 13,1992. 

lled from NTS. A del ring canier that dis­
covers substantial PGD to items in a shipment when it pulls 
the shipment from NTS has an incentive to inspect the goods 
after deliveryito pnsure that it will not be held liable for the 
PED. See 2-2862118-06, Aug. 3,1992. 

b. New Damage.' The GAO will find a able, and 
will allow the full cost of repair, if the damage listed at deliv­
ery differs f?om the damage listed on the inventory. This is 
especially true when an item suffered extensive damage, the 
carrier received timely notice of the w a g e ,  and the carrier 
did not submit estimates or furnish an 'inspection report. See 
2-22340940, July'13,1992. 

' 7 

."c. Repair. -Thecarrier is liable for lhe'full cost of repairs, 
even if some PED incidentally i s  repaired in the pdess .  See 
Interstcite VanLines, B-197911.2, Sept 9, 1988; 22862118­

1 -

Estimates. TheG 
an agency's administrative deterrninationssof fair market vdue 
and reasonable repair costs unless the cyier  presents compe­
tent evidence that the costs are unreasonable in comparison 
with the local market price of the repair serviceor ,thevalue of 
the damaged item. See Beach Van & Storage, B-234877, 

24,1992; 2-2861971 

an additional $300 �or repair to a chair. The shipper provided 

a new &timate to support this ahenbment, explaining that the' 
repairman had discdvered structural damage to the chair whew 
he began the repair. The M e r  responded that the repairman 
would have noticed the structural problem if it actually had 
existed when he prepared the fmt estimate. The GAO held 
for the agency, finding that the carrier had not presented 
competent evidence showing that the agency's estimate was 
unreasonable. See Beach Van & Storage, B-234877, Dec. 11, 
1989; 2-2866671-13,July 13.1992. 

b. 'RAnableneA of Replacem 
that the amount allowed for the*missingpiece of a nine-piece 
sectional sofa group should be reduced 'to reflkct the value of 
the "going out of business" purchase price of the unit, rather 
than the unit's current replacement price. The GAO found for 
the agency, holding that the carrier did not present evidence 
showing that the replacement cost was excessive. See 2­
272903741. Aug. 27, 1992. In, another case, the c * 

argued that an item's replacement &st was significantly hig 
than its original cost and that paying the shipper a sum equal 
to the higher cost unfairly enriched the shipper. The carrier 
offered to pay an amount based on the item's depreciated orig­
inal cost. The GAO disagreed. It held that depreciations 
should be deducted from an item's replacement cost-not its 
original cost See 22867005, July 24,1992. 

Practice Tip. Carriers often cogently 
point out the lack of substantiation in claims 
files for the replacement values of items 
over $100. You always should attempt to 
verifr the amount claimed by contacting 
local stores, checking store catalogs, or 
calling the manufacturers of the lost or 
damaged items. You can do this easily with 
brand items, especially audio-video items. 
This step will save the government the ti 
and expense of responding to a Carrie 

I appeal. 

c. Timeliness of Estimates." The GAO upheld 
reliance on a repair estimate prepared for a damaged table 
nine months after the carrier delivered the table, 
the damage described on the repair estimate was 
than the damage Listed on the rider and the inventory, the 
GAO concluded that this additional dam 
been inflicted under normal domestic con 
period. The GAO also noted that the prrier did not submit an 
estimate refuting the shipper's estimate." See 2-28 
Aug. 3.1992. 

Practice Tip. Consider Using the 
mnt described above when a carrier 
plbins that an item sustained h g e  between 
the time of delivery and the time of repair. 

I 

14. Underoffset(AgencyError): An agency can ask thc! GAO 
to charge the carrier �or an item that the agency erroneously 
failed to offset. See 2-223409-33, July 30,1992. 

Captain Dillenseger. 

P 

h 

rh 
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Labor and Employment Law Notes 

OTJAG Labor and Employment Lav Oj’ice 
m 


Labor Relations Notes alternatives, such as union bulletin boards, 

desk drops, delivery via an agency mail 

distribution system, meetings, or hand-


Home Addresses-F billing in non-work areas frequented by 

employees. If alternative means exist, the 


On 17 September 1992, the Office of Personnel Manage agency must then evaluate their adequacy.

ment (OPM) issued Fedemf Personnel Mankal (FPM) Letter , , An alternative means will usually be 

711-164.1 In this letter, the OPM opined that the list bf ’ 

I adequate if it permits information from the 

routine uses recently published in the F’ederal Register2 per- union to be available to bargaining unit 

mits a federal agency to disclose information h m  personnel employees. However, if an employeespends

records in its custody to a labor union “when [this information most of his or her time away h m  the work­

is] relevant and necessary to [the union’s] du lusive place and, thus, is not reachable by the 

representaton.3 Information is lsrelevantmif trace- union through any existing alternative means I 

able, logical and significant connection to the purpose to be of communication. release of [his or her]
served.”4 It is “necessary”if ‘ho adequate alternative means or home address to a union representative may 
sources for satisfyingthe union’s information deeds exist”5 be permitted. 

The following guidelines for the release of home addresses Other Types of Irrfbnnatwn: 
and other typesof information appear in FPM 

!-


Home Addresses: 

Usually, the union will state that 
employee home addresses . . . to 
bargaining unit members at a loca 
than the worksite. However, the routine use 
does not establish a per se rule that home 
addressesof employees are available to their 
exclusive bargaining representatives upon 
request. By its terms, disclosure must be 
“necessary” for representation purposes. 

If adequate alternative means exist for 
communicating with bargaining unit 
employees. disclosure of home ad is 
not “necessary.” and the routine use does not 
W l Y .  

In examining whether adequate alterna­
tive means exist for contacting bargaining 
unit members, the agency should first 
determine whether any alternative means 
exist. There are a variety of recognized 

oftetr cite a generalkid need 
n about agency actions with’ 

respect to individual employees.’ For 
example, the union may ask for a l is t  of 
employees who have been counseled or 
disciplined wjthin a specific timeframe, 
stating that it needs the information in order 
to consider whether or not to file a grievance. 
Agencies must apply a two-step analysis in 
determining whether the requested informa­
tion is releasable. First, the union must 
show that the information is “relevant” to 
carrying out its representationalobligations. 
For example, a dispute may not be grievable 
under the parties’ collective bargaining 
agreement and, if that is the case, informa­
tion pertaining to it is not “relevant.” 

Second, if the agency determines that the 
information is “relevant.” it must also deter­
mine that the information [actually] is .. . 
”‘necessary.” The union must show that it 
has a partic- need for the information 
in a form that identifies specific individuals, 

‘FPM Letter 711-164. Acting Direcmr. Office of Personnel ManagemenL aubject: Guidance for Agcnaei in Disclosing Infomation to Labor Organizations 
CertiIied as Exclusive Representatives Under 5 U.S.C.Chapter 71 (Sept 17,1992). 

257 Fed. Reg. 154 (1992). 

6“. 3FPMLctler711-164.~1lpranot~1.r~1. 

‘id. at 2. ’ h e  OPM also stated that “a recognizedunion’s acccss to informationfrom Privacy Act ryatems of records k not unconditional.”See id. 
I 

5fd. 
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and that its information needs cannot be Retroactive Application of Collective 
satisfied through less intrusive means, such Bargaining Agreement Provisions Is Negotiable 
as by releasing records with personally- 5 , 

During negotiations on a collective bargaining agreementidentifying information deleted.6 
(CBA), an exclusive representative advanced a proposal 

Mr.Meise1. , 
stating, "This agreement will be effective @om] 10 Dec. '91 
and will remain in effect until superseded by renegotiation of 

1 '  formal contract"11 The agency rejected the proposal.1z In its 
Sehal Preference Protection Negotiable arguments before the FLRA, the union explained that the 

provision making the CBA remactive would not take effect 
head had reviewed the CBA pursuant toAt present, neither sexual preference, nor sexual orientation, until after the ~ e n c y  


i s  a protected category under 5 C.F.R. part 16147 or Army 5.U.S.C.8 7114(c).13 The F L U  held that a proposal to make 

Regulation 690-600.8 Last year, however, the Federal Labor CBA provisions retroactive upon the agency head's approval 

Relations Authority (FLRA) declared negotiable a proposal of the CBA is negotiable if the proposal otherwise comports 

prohibiting discrimination based on sexual preference or with applicable laws, rules,and regulations.14 Mr.Meisel. 

orientation.9 The FLRA concluded that the absence of any 

law requiring an agency to refrain h r n  discrimination based Equal EmploymentOpportunio Notes 
on sexual preference or orientation does not mean that the 

agency cannot agree to refrain from such discrimination. In 

Department of Housing & Urban Development v. Federal I Ninth Circuit Applies 

Labor Relations AuthOrify,lO the Court of Appeals for the Civil Rights Act of 1991Retroactively

District of Columbia Circuit affiied the FLRA's negotiability 

determination. In Davis v. City & County of Sun Francisco,IS municipal 


and county authorities appealed from a federal district court's 
In its arguments before the COW of appeals. the Department award of expkrt witness's fees to the plaintiff in a case that was 

of Housing and Urban Development (HUD) contended that pending litigation when the Civil Rights Act of 199116 entered 
the provision was inconsistent with existing federal law. The into effect. Splitting with the courts of appeds for the Fifth, 
HUD claimed that the provision would expand the appeal Sixth, Seventh, Eighth, Eleventh, and District of Columbia 
rights of probationaj employees, allowing them to use griev- Circuits,l7 the Ninth Circuit Court of Appeals ruled that the 
ance pr es to allege discrimination based on sexual Act applies retroactively to Litigation that was pending when 
orientat ignificantly, the Court of Appeals expressly the Act became law. The Amy,  however, continues to adhere 
declined to address this issue when it upheld the FLRAdeci- to the Equal Employment O p m i t y  Commission's (EEOC's) 
sion, having found that the HUD failed to raise that argument position that the Act should be applied only prospectively.18 
when it appeared before the FLRA. Mr. Meisel. Mr. Meisel. 

6Id. at 2-3. , 

'See 29 C.F.R. 4s 1614.101to .607(1992). ' 

9American Fed'n of GOV'IEmployees Nat'l Council of H a s .  & Urban Dev. Locals, 39 F.LR.A. 3% (1991). The proposal provided,in pertinmt part, that 
"although not covered by Federal statute or EEOC regulation. Management and UNon agree h a t  no discrimination will be tolerated on the basis of sexual 
preference and/or arientatim."See id. at 399. 

IO964 F.2d 1 (6.C. Gr, 1692). 

1lSee National Ass'n of Gov't Employees Local  R14-52.45 F .U.A.  910.915 (1992). 

131d.at 916. 

14See id. at917. 
I f  


'5976 F.2d 1536 (9th Cir. 1992). 

16See Pub.L ND.102-166.105 Stat 1071. 

17Baynes v. American Tel. & TeL Technologies. Inc.,976 F.2d 1370 (llth Cu.1992); Gersman v. Group Healh Ass'n, 975 E2d 886 (D.C.Cir. 1992); Johnsonv. 
Uncle Ben's, Inc.. 965 F.2d 1363 (5th Cir. 1992); M o m  v. American Commercial Marine Sew. Co..963 F.2d 929 (7lhar.),terl. denied, 113 S. Ct 207 (1992); 
Fray v. Omaha World Herald CO..960 F.2d 1370 (8th Cir. 1992);Vogel v. City of Cincinnati959 F.2d 594 (61h Cir. 1992). 

lESeeNotice No. 915.002, Officeof the General Counsel EqualEmployment Opportunity Comm'n, subject: Guidance on Applicnlion of Damage Provisions of the 
Civil Rights Act of 1991 LO Pending Charges and Pre-Act Conduct @ec. 27.1991). 

,­

-
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Lossof Security Clearance Because of Alcohol 
I and Drug Abuse Does Not Require Transfer . 

as a:Reasonable Accommodation 

P n Guillot v.  Department of the Navy,l9 the Court of 
Appeals for the Fourth C uit ruled'that the Navy did not 
subject a formeremployee hhdicap discridnation when it 
removed him for losing his Security clearance. Guillot, a ten­
year Navy employee. lost his SCI access becau 
disclose his alcohol and cocaine addictions on 
forms. The Navy then removed Guillot fiom federal senrice 
because he lacked the proper clearancefor his position. Guillot 
appealed his termination. alleging that the Navy had terminated 
him because of his alleged handicaps of alcoholism and 
cocaine addiction. He claimed that the Navy should have 
transferred him to a position that did not require an SCI 
access. The Merit Systems Protection Board (MSPB), the 
EEOC, a federal district court, and the FourthCircuit upheld 
the Navy's action.20 Each noted that, under the Supreme 
Court's decision in Department of Navy v. Egan?' a security 
clearance determination is not subject to 'MSPB or judicial 
review for allegkd violations of section 501 of the Rehabili­
tation Act.22 

At this point, the question for labor counselors is what 
effect--if any-the EEOC'S 'new regdatio 
similar cases in the future. f 
provide that, when a federal, 
form the essential functions of his or her position because of a 
handicap, the employing agency must reassign @eemployee to 
a "funded vacant position located in the Same commuting area 
and serviced by the same appointing authority, and at the 
same grade or level, the essential functions of which the indi­
vidual would be able to perform with reasonable accommo­
dati0n.W If such a position does not exist, or if transferring 
the employee to an appropriate position would impose an 
undue hardship on the agency, the agency must offer to reas­
sign the employee to a vacant positi 
bade below the employee's c k e n t  
tions exist independently of any prov f the Rehabilitation 
Act. 

'9970 F.2d 1320 (4th Cir. 1992). 

21484U.S.518 (1988). 

"See Guiflof.970 F.2d at 1323;see also 29 U.S.C. 0 791(b) (1988). 

*See generafly 29 C.F.R.55 1614.101 to .6# (1992). 

%fd.5 1614.203k). 

=!d. 


%654 M.S.P.R.303 (1992). 

Must an agency reassign an employee after revoking his or 
her security clearance? The new regulationsapparently would 
not change the holding in Guillor,even though they impose an 
affirmative obligation on an agency to reassign handicapped 
individuals. When anagency removes a handicapped employee 
for losing his or her security clearance, this decision i s  based 
not on the employee's handicap, but on his 6r her lack of qual­
ification to retain his or her position. Under Egdn, the EEOC 
has no authority to review the merits of a 4ualification deter­
mination-in his case, the decision whether the employee is 

a secudty clearance. ' Accordingly, the new 
regulations should not oblige an Army activity to reassign an 
employee who loses his or her clearance. Mr. Meisel. 

Civilian PersonnelLaw Notes 

'Deduktion of Outside Earnings Is a 
' Failure to Comply with nn Interim Relief Orde 

In Mascarenas v. Department of Defense.26 an MSPB 
administrative judge (AJ) entered an interim relief order 
directing an agency to reinstate the appellant pending the 
outcome of the agency's petition for review. The agency 
declined to reinstate the appellant after deciding that his 
"return and presence would be unduly disruptive" to the 
workp1ace.n Instead,it placed the appellant on administrative 
leave, informing him that the agency would not pay him until 
he submitted information about his remuneration from other 
sources. Once the appellant revealed his outside income, his 
pay would resume, d u d  by an amount equal to the appel­
lant's income from outside employment. 

The MSPB dismissed the agency's petition for review for 
failure to comply with interim relief regu1ations.a It noted 
that neither the applicable federaI statute. nor MSPB regula­
tions, provide for the deduction the agency sought to impose.29 
Mr. Meisel. 

nSee id. ai  307. See generally 5 U.S.C.A.0 770l(b)(2)(AXii) ISup. 1992) (permitting agency lodecline to reinstate employee punruanl to interim relid 
order toavoid undue dis 

L 

"sMPrcarew,54 M.S. 

29See 5 U.S.C.A.5 7701@)(2) (West Sum. 1992);see a h  5 C.F.R. 85 1201.1 ll(c). 1201.115(b)(1991). 
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Attorneys’ Fees: ‘ 
Mitigation Isn’t Always Winnin , 

A recent MSPB decision should remind labor counselors 
that an initial decision mitigating an agency action does not 
entitle an appellant automatically to attorneys’ fees. An 
appellant before the MSPB is entitled to recover attorneys’
fees if the following conditions arise: (1) he or she prevailed 
on the merits of the appeal; (2) the interest of justice warrants 
the award of attorneys’ fees; and (3) the requested amount is 
reasonable and was incurred in the course of an attorney-client 
relationship.30 

In Hutchcrdt v.Department of Transportation,” the MSPB 
held that a successful appellant isnot entitled to attorneys’ fees 
when the AJ departs from precedent to rule that the appellant’s 
removal was not required. Although it noted that the interest 
of justice generally will warrant an award of attorneys’ fees 
when an AJ mitigates an appellant’s penalty, the MSPB 
stressed that, in the instant case, the appellant did not show 
that the agency knew or should have known that removal was 
unreasonable. Consequently. the MSPB held that an award of 
attorneys’ fees was not needed to promote the interest of 
justice. Mr. MeiseL 

Practice Pointer 

General Schedule Employees 
Are NOT Eligible for Environmen 

In two kcent settlement negotiations involving asbestos 
exposure, unions attempted to include general schedule (GS) 
employees with wage grade (WG) workers in determining 
environmental differential pay (EDP). In the first case, the 
union flatly asserted that a recent adverse arbitration decision 
obliged management hprovide both GS and WG employees 
with EDP as compensation for asbestos exposure. General 
schedule employees, however, are nor eligible for EDP or haz­
ardous duty pay (HDP) for exposure to asbestos. This case 

demonStrates that labor counselors should be extremely care­
ful when working on EDP Settlement agreements to ensure 
that GS employees&e not included with WG workers.32 

In the second case, the union adopted a more subtle 
approach. A local union representative incorporated into B 
grievance settlement a clause that had been drafted by the 
national union. Thisclause stated. 

Both parties recognize that current govern­
ment regulations do not provide a legal 
basis for payment of hazardous duty pay for 
asbestos exposure to general schedule 
employees. If future law or regulations 
allow retroactive pay adjustment of general 
schedule employees, the union reserves the 
right to present the claims for the payment 
of general schedule employees listed at 
enclosure 2. based on the Same terms as are 
being applied to the wage board employees. 

This language centers around HDP-not EDP. Never­
theless. an agency should not agree to such a settlement. The 
pay that the government provides to a WG worker as com­
pensation for his or her exposure to asbestos usually will 
reflect a level and duration of exposure that GS employees 
never experience. A GS employee should not receive the 
same compensation for hazardous duty as a WG worker if the 
GS employee is not exposed to the same degree of risk. 
Furthermore, an agency has no reason to extend its liability
beyond the level required by current law. Doing so could mate 
unforeseen future complications, such as Back Pay Act33 
interest on the retroactive payments owed by the government. 
Ms. Kettleson. 

Share This Information with the Rest of the Team 

Be sure to pass these Labor and Employment Law Notes to 
the rest of the labor-management team. Share this informa­
tion with your civilian personnel officer and your equal 
employment opportunity officer. 

30See generally 5 C.FR 5 1201.37(a) (1991); Men v. U n i d  States Postal Sew.,2 M.S.P.R.420.427 (1980). 

3155 M.S.P.R. 138 (1992). 

American Fed’n of Gov’i Employees. 18 F.LR.A. 899 (1985); see ako O m c ~  FBDBRAL PBRSONNEL MANUAL,SUPP.532-1.OF P~RSONNRL~ I M I A ~ ,  
PAY A D M K N I S ~ T I O N .para.S8-7 (Feb. 6.1992). 

33See generally Back Pay Act of 1966, Pub. L. No. 89-380.80 Stat 94. 

Personnel, Plans, and lkaining Office Note 

Personnel, Plans, and Training Ofice, OTJAG 

The Army Management Staff College AMSC Class 93-l-the fmt AMSC class to be taught at the 
newly renovated facilities at Fort Belvoir, Virginia. The 

The Commandant, Army Management Staff College attorney selected is: 
(AMSC) has selected one Army civilian attorney to attend 

-


n 

m 
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Wilsie Y. Minor, GS-13. 

Headquarters, United States Army Personnel Command 


Alexandria, Virginia 


One of 186 civilians in a class of 200 students, Ms. Minor is 
the ninth Army civilian attorney selected to attend AMSC 
since the Personnel. Plans, and Training Offce (PETO) first 
solicited civilian attorneysto apply in the autumn of 1989. 

Army Management Staff College is a fourteen-week 
resident course, in which Army leaders are trained i n  
functional relationships, philosophies,and systems relevant to 

the sustaining base environment. It provides civilian 
personnel with rraining analogous to instruction at the military 
intermediate service school level. 

The Judge Advocate General encourages civilian attorneys 
to include AMSC as an integral part of their individual 
development plans. Local civilian personnel offices are 
responsible for providing civilian auomeys with applications 
and instructions. Interested personnel also may obtain 
information from PFTO about the next available AMSC class 
by contacting Mr. Roger Buckner at DSN: 225-1356 or 
comm’l(703) 695-1356. 

Professional Responsibility Notes 

OTJAG Standards of Conduct Office 

Ethical Awareness 	 eyewitness identificaton. Moreover, a defense witness, Donald 
Hannah, testified that he and another person-not the 

The case summary presented here describesa civilian court’s defendant-robbed the store. During the trial, Nichols and his 
decision on a matter addressed in the Army Rules ofprofes- defense counsel argued over Nichols’s decision to testify. 
siond Conductfor Lawyers.’ The note that follows uses sev- The attorney asserted that Nichols’s case would be damaged if 
eral actual situations to focus on the nature of the lawyer- the jury learned of Nichols’s felony record and serious drug 
client relationship. These items are offered for Army lawyers problem.2 He evidently was not concerned that Nichols would 
to consider as they ponder difficult issues of professional commit perjury to avoid disclosing his criminal record.3 The 
discretion. Lieutenant Colonel Fegley. attorney then informed Nichols that he would seek to 

withdraw if Nichols insisted on testifying. Nichols ultimately 
declined to testify and was convicted. Because this was his 

Case Summary fourth felony conviction, he was sentenced to life in prison 
without parole. 

Army Rule 12 (Scope of Representation) 
Army Rule 1.I (Competence) In a habeas corpus proceeding, a federal district court 

determined that Nichols chose not to testify because he feared 
A lawyer shall abide by a client’s decision losing counsel in the middle of his trial.4 The court concluded 
whether to testib unless the lawyer knows that the defense counsel had violated Nichols’s right to testify
that the testimony isperjurious. and that Nichols had received ineffective assistance of 

counsels 
In 1986. Buddy Nichols was tried for robbing a 

convenience store. Evidence linking him tb the robbery was ’Ihe Court of Appeals for the Eleventh Circuit agreed? A 
weak-the prosecution could produce only a questionable defendant’s fundamental right to testify on his or her own 

*See Nicholsv. Butler. 953 F.2d 1550.1553 (1 lth Cir. 1992). 

3See id. at 1553 n.7. 

‘Nichols v. Buller,No.88-H-215-N(M.D. Ala. 1988),ufd, 953 F.2d 1550 (hh Cir.1992). 

s!d. 

SSee Nichok. 953 F.2d at 1554. 
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'behalfis personal and cannot be waived by the trial court or 
the defense'counsel.: ' Under Strickland v. :Washington? the 
defense counsel's performandd' was both defective and 
prejudicial to the defendant. A defense counsel must protect a 
aiminal Uefendant's right to ktify by advising the defendant 
'of his or her tight to testify or to remain silent and of the 
.implications af each option. InLadvising the defendant abut  
this choice, the attorney must stress that ithe defendant 
ultimately must decide whether he or she will testify. 

I 

The court of appeals held that coercing a client into waiving 
his or her fundamental right to testify "goes kyond the proper 
bounds of advocacy."n It found that, by doing so, Nichols's 
defense attorney ceased to function as"counsel" as guaranteed 
by the Sixth Amendment? The court noted that the testimony 
of a criminal defendant at his or her own trial is "unique and 
inherently significant."IO This was a close case. Had Nichols 
testified, he could have presented his own version of events, 
supported by Hannah's exculpatory testimony, and the jury 
could have weighed his credibility against that of the Govern­
ment witness. The court of appeals found a reasonable proba­
bility that, but for the defense counsel's unprofessional conduct, 
the results in Nichols's trial would have been different." 
Lieutenant Colonel Fegley. 

.AvoidingMisp 
The Existence of a Lawye 

Ldukt'0ffice:s 'RAfessional Responsibility Branch reveal that 
lay persons'ohn are. aware'of ,the special status afforded the 

onship. but frequently do not uhderstand 
nt relatiohship achlly ' is  'form 

st any time they con 
nto lawyer-client relationships 

of theii communications are privileged, 
or the attorneys thereafter are obliged to act on theh behalfs. 

r 

itluspative &ati supervising a 
n'in a sWf judge qdvoc a legal clerk 

within his section. After poticing that the clerk seemed 
)preoccupied &d that his work performany ,had fallen off. the 
lawyer asked his subordinate if he was experiencing any 
problems that the lawyer could help to correct. The clerk 

1466 US.668 (1984). 

'aNichols,953 F.2d at 1553, 

91d. 

lold. (citing Green v. United States,365 U.S.301.304 (1%1)). 

legal assistance attorney (LAA)'or a defense counsel. He 
spoke to the lawyer only after the lawyer agreed m.''try to 
hold the information in a confidential manner just as [the 

h

attorney would] with .. . any other subordinate with a 
personal problem." The clerkconcluded that he had a lawyer­
client relationship with his supervisor. During their conver­
sation, the clerk disclosed some improper conduct When the 
lawyer subsequently related the substance of the conversation 
to the office noncommissioned officer-in-charge, the clerk 
complained that the attorney had violated the confidence 

ivyekclient relationship. i i  l 

t 

wn example is the case in which a re 
officer was prosecuted for violating postemployment conflict 
of interest statutes. When the judge advocates who had 
briefed the retired officer on postemployment restrictions 
were called to testify against him, he objected on the ground 
that his discussions with them were protected by the lawyer­
client privilege. To support his position, he testired that he 
had sought out the attorneys specifically to obtain legal advice 
and that the attorneys actually had interpreted the law for him. 
He also noted that he had filled out a "legal assistance record" 
card that stated that everything on the form would be confi­
dential. ' The card described the retired officer as a "client" 
and the judge advocates as "[his] lawyers." The retired officer 
also testified that he did not expect the attorneys to use infor­

ed in the interview after he left their 
1 

' i l  , ' I L  h 

' The attorney+who functioned not only as LAAs, 
as standards bf conduct counselors-had Answered the 

' officer's questions and had explained and interpreted 
for him. They testified that they had begun their �niefi 
a statement that they represented the government and thatthey 
could explain statutory provisions to the officer, but that they 
could not represent hi any way. The district court 
concluded that the ad been acting on behalf of the 
government y never formed attorne -client rela­
tionships wi officer.** The C o d  o\rAppeals for 
the Eleventh Circuit, however, disagreed, finding that the 
retired qfficer's, communications ta the attoTeys were privi­
ieged.13 

* I  ' \  ' 
A third scenario hose when tw 

,command lqgal advisor and asked to speak to him in p n f i -
I dence. They $en informed him of a perceived war crime that 

F L  

llld. at 1554. , 3 @  

' ' "United & a m  v. Schaltenbrand. No. CR89-11-MAC-WW. (M.D. Ga. 1989),rev'd in parr, 930 F.2d 1554 (llth Cir.), cer1.denied, 112 S. Cr 640(1991). 

13UnitedStates v. Schaltenbrand,930 F.2d 1554,1562 (llth Cir.),ccri. denied, 112 S. CL 640(1991). L . ' *  
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allegedly had been committed by their commander. The 
judge advocate reported the offense. When the commander 
leamed that the two soldiers had originated the report, he 
immediately confronted them. They later complained that the 
attorney had violated the attorney-client privilege. 

A final example concerns a specialist in the National Guard 
who was upset because he believed that his unit was failing to 
help him to enroll in a military school he wanted to attend. 
He wrote to the state Adjutant General’s legal advisor, setting 
forth his problems with his unit, as as several personal 
legal problems. In response, the attorney politely explained
that, because of his responsibilities as legal advisor to the 
state’s senior National Guard officer, he was not in a position 
to assist the soldier. In a lengthy letter, replete with references 
to legal authorities espousing the constitutional right to 
assistance of counsel, the soldier complained to the Standards 
of Conduct Office that “his” attorney was not doing an ade­
quate job of representing his interests. 

A common thread running through each of these situations 
is the client’s perception-reasonable or unreasonable-that 
he had established a lawyer-client relationship with a judge
advocate. As a general rule, principles of agency and contact 
law determine the point at which a lawyer-clientrelationship 
is established. The relationship essentially begins “when the 
client acknowledgesthe lawyer’s capacity to act in his [or her] 
behalf and the lawyer agrees to act for the benefit of the 
client.”14 For those of us who practice law in government 
service, however, the picture is not so clear. Service members 
quickly learn that, for the first times in their lives, they have 
easy access to free legal services. Because clients are entitled 
to legal services, attorneys have little or no say on when-r 
with whom-they will enter into a lawyer-client relationship. 
Moreover, commanders, staff members, and soldiers regularly
interact with lawyers. Regardless of their duty positions, 
military lawyers rotate through jobs frequently. Conse­
quently, soldiers often have difficulties distinguishingdefense 
counsel and LAAs from prosecution, administrative law, 
operational law, and claims attorneys. Some soldiers may not 
appreciate these distinctions at all. To many soldiers, a lawyer 

is a iawyer. When a soldier speaks to a lawyer, that lawyer 
becomes “the soldier’s attorney.” Compounding the diffculty
of this situation, a line of decisions has adopted a subjective 
test that focuses on the client’s belief to determine whether a 
lawyer-client relationship exists.15 

Rule 1.13 of the Army Rules of Professional Conduct for 
Lawyers16 emphasizes that Army lawyers represent the 
Department of the Army, except when they are assigned to 
provide defense services or legal assistance to individuals. 
Army lawyers are cautioned not to form lawyerclient rela­
tionships unless specifically assigned or authorized to do so.17 
The confidentiality afforded by the lawyer-dent relationship 
ordinarily benefits the Anny-except when an attorney is per­
forming a defense or legal assistance function. 

As an Army lawyer, how can you avoid a professional wn­
duct complaint by an individual who erroneously believes that 
he or she i s  your client? The best way to do so is to practice 
law defensively. When individualsrequest “off-the-record”or 
“confidential” conversations, make sure that they do not 
intend to discuss matters with you as their attorney. Inform 
them that your conversations will not be protected by the 
lawyer-client privilege because of your status as an attorney
for the Army. Explain to subordinates that, ,even though you 
are an attorney, your conversationswith them wiU be solely in 
your capacity as their supervisor-not as their attorney. 
When asked for advice, suggest that the requestor might feel 
more comfortable speaking to someone with whom he or she 
can talk in confidence, protected by the lawyer-client
privilege, or with someone in a position to pursue the would­
be client’s interests. 

Numerous court cases and law review articles have addressed 
the formation of the lawyer-client relationship. We cannot 
expect lay persons to understand a concept that is not settled 
fully even in the legal community. As lawyers, we must be 
proactive and must ensure that those who seek our advice 
understand their relationships with us and do not act under 
false impressions. Lieutenant Colonel Fegley. 

14AbrIERIcANBARASSWATION.LAWYERS’ 31:lOl @NA 1989).MAN.ON PROP.CONDUCT 

151d  at31:103. 

W e e  AR 27-26, supra rro~eI,rule 1.13. 

”An Army attorney lacking authorizationto perform legal assistana or trial defense duties must inform any individual who asks the attorney for legal advice that 
no attorneyclient relationship shall exist between the soldierand the a 

RegimentaI News 

From the Desk of the Sergeant Major 


Sergeant Major John A. Nicolai 

Army Law Placement Service Army Career Alumni Rogram (ACAP) during the downsizing 

of the Army. Initially, the program wasoffered only to judge 


On 15 January 1992, The Judge Advocate General estab- advocates and legal administrators. Effective August 1992, 

lished the Army Lawyer Placement Service to support the however, enlisted personnel were included in the program and 


DECEMBER 1992 THE ARMY LAWYER DA PAM 27-50-241 43 



iits name was changed to the Army LawSlacement Service 
((ALPS).,inits present fonn, ALPS is intended to help eligible 
enlisted soldiers, judge advocate&,and warrant officers to 
‘identify, prepare for, and o b m  professional 
the civilian sector in business and in loc 

en 

Enlisted soldiers may use ALPS if they tdbe d approvh 
‘retirement, are denied reenlistment, or are 
tarily based solely on downsizing criteria. 
provide job search infomation, helping eli 
identify employmentprospects and to prepar,e for employment 
interviews. 

Our own experiences, and those of ;he Reserve Officers 
Association;the National Law Placement Association, and the 

‘Amy Times, show that finding a new career position typically 
takes a minimum of six to eighteen months. Timing, luck, and 
considerable effort are prerequisites to successful placerrlent. 
;Themost successful job hunters start working on Ukir kum-,  
Standard Forth 171, and networking at least ‘twelverhonths 
before leaving active duty. 

An eligible individual who desires ALPS assistance should 
prepare a tesume. He or she also should comp 
Form I71 if be or she is interested in federal em 
applicant then should report the following information to 
,ALPS: 

‘ 
his or her employmentavailability Ate; 
his or her interest in state or federal employ­
’menc - ‘ 1 

ecialty skills, such as ­
claims, legal assistance, admifiistration, or 

ecial family needs, such as , 

in ACAP before applying to ALPS. 
Individuals interested in ALPS are encouraged to contact 
Master Sergeant Greg Powell of the Army Law Placement 
,Service,Personnel, Plans, and Training Office, Office of ’Ihe 
Judge Advocate General. He can be reached at DSN 225­
8366/1353. (703) 695-83W1353, or (800) 528-7122. 

All members of the Judge Advocate General’s Corps are 
requested‘toassist in this effort during the difficult transition 
process. Anyone with information about potentialpositions in 
the civilian sector is encowaged to contact ALPS. Now is the 
rime for us to provide to one another the special service that 
,we, as a Corps, have provided so abundan the rest the -
Army. I 

L 

I 

Notes from the Field , .  \ ’ 

The Effects of Foreign Military Service 
‘UnitedStates Citizenship: A Response 
Assisting Soldiers in Immigmtion Matters 

In an article appearing in the April 1992 issue of The Amn,  
Lawyer, Captain Samuel Bettwy descni  the many immigra­
tion concerns that affect soldiers.1 Captain Bettwy’s article 

; ‘  

as informative and articulate. Unfortunately, parts of his 
ysis of expamation, which appeared in one of the final 

tions of the article? were incorrect. 

Captain Bettwy essentially defined expatriation as a pwrish­
’ posed upon an individual who has committed a 


y defined expatriating act3 This characterization is 

1 Iincbrrect. The statutory authority Captain Bettwy gave for 


! ,  

It r ‘  
Matters,AM LAW.,Apr. 1992. at 3. ,-

%e id. 17-18 (“Expatriation”). ’ 
1 1 

3fd. at 17. , a 
t ‘ I I  

1 I t  
I 

44 ‘DECEMBER 1992 THE ARMY IAWYER * DA PAM 27450-241 

lSamuel Beuwy, Asskting Soldiers in Immigration 



this proposition does not identify expatriation as a punish­
ment.4 Moreover, the Supreme Court has ruled that the Eighth 
Amendment bars the federal government from punishing 8n 

individual by shipping him or her of American citizenship.5 

Captain Bettwy offered no authority far his assertion that 
“[elxpatriation occursautomatically ...[and] does nothave to 
be adjudged.”6 The relevant statute actually assigns a burden 
of proof regarding the citizen’s state of mind, evidently pre­
supposing an adjudication before loss of citizenship? The 
Immigration and Naturalization Act (INA) presumes only *at 
an act of expatriation was undertaken willingly; it does not 
relieve the government of its burden of proving that the citizen 
specifically intended the act to be a relinquishment of citizen­
ship.8 

Captain Bettwy interjreted 8 U.S.C. S 1481 as placing the 
burden of proof on the accused expatriate to show that no 
expatriating act took place or that the act did not embrace an 
intent to renounce citizenship9 The statute, however, clearly 
states that “the burden shall be upon the person or party 
claiming that such loss occurred. to establish such claim by a 
preponderanceof the evidence.”Io The usual claim of lossof 
citizenship, at least in the context in which Captain Bettwy 
has discussed it, would be raised, notby the accused expatriate, 

but by the government. Accordingly, the Government would 
bear the burden of proof in an expatriation adjudication11 , 

1 , 

Captain Bettwy stated. ‘‘Congress has identified a United 
States citizen’s voluntary service in a foreign army as an act 
of expatriation. ’Ihe Supreme Court has upheld the constitu­
tionality of this legislation.”12 On the contrary. enlisting in a 
foreign army does not strip an American of citizenship, as 
Supreme court decisions, as well as congressional acts since 
1967. clearly show. I 

The modern law of expatrikon begins with the Nationality 
Act of l!MO.13 That act provided for loss of citizenship as a 
consequence of naturalization in a foreign state, service in the 
mexi forces or government of a foreign power, voting i n  a 
foreign election, commission of treason, or desertion frcxn the 
Armed Forces of the United States.14 To this l ist, the Expa­
triation Act of 195415 added participation in a rebellion or 
insurrection,engaging in seditious conspiracy, and advpcating 
the violent overthrow of the government.16 

At first, the Supreme Court found these statutes constitu­
,tional. In Perez Y. Brownell.lT for example, it upheld the 
government’s revocation of an individual’s American citizen­
ship for voting in a foreign election>* The Court, however, 

‘See 8 U.S.C.A. 9 1481 (West Supp. 1992). In p e h e n t  pa4  the I te provides, “A person who is a national of the United States whether by birth or 
naturalization, s h a l l  lose hip nationality by volmtady performing any of the following acts with the intedmof relinquishing United States nationality.”Id. 0 

P 1481(a). 

’Trap v. Dulles, 356 U. S. 86,101 (1957). ‘Expatriation is  the voluntary renunciation or abandonment of nationality and allegiance.” Perkinsv. Elg. 307 US.325. 
334 (1939). See generalb FR~DERICKVANDYNE,C~~ENSHIPOP m U r n  STAS 269 (1904); ’Ihe President’s Comm’n on Law Enforcement and Admih of 
Justice, The Collnferal Consequences of0 Crtninal Conviction, 23 VAND.L. Rav. 929,968 (1970) fie Collateral Canrequnccs); J.P. Jones, Comment. 
Lbdhg Congrlssionaf D e M l b M l h f i m  Afler Afroyim. 17 SAN D n ~ mL.REV. 121,136 (1979). 
s i 


6Batwy. supra note 1 ,  at 17. 

78 U.S.C.A. 8 1481@)(West Supp. 1992) (“Wheneverthe 1OSS of Unired States nationality is put h’ksuem any action or p‘ooeeding .’.,the burden ahall be npan 
the penon or party claiming that such loss occxlrred. to establish such claim by a p r e p d c m c e  of the evidence”). 

81d.CAny person who oornmils or performs, or who has commitl.cdor performed. any act of expatriation under the provisions of rhia chapr  or any other Act shall 
be presumed to have done 90 voluntarily”). 

9Bettwy. supra note 1,  at 17. 
I , .. 

108 U.S.C.A.Q 1481@) (WestSupp.19%); see supranote7. 

l1Ser Vwce v. Tenazas. 444 US.252 (1980). 

‘ZBettwy, supra note 1. at 17 (citations omitted). 

I3See Pub. L. No.76453, 98 401-410,54 Stat 1137,1168-71. rccmclcdathe Immigrationand Nationality Act of 1952, Pub. LNo. 82414.95 349-354,66 Stpr 
163,267-72 

14See NationalityAct of 1940 Q 401.54 Stat. at 1168; see also Immigration tionality Act of 1952 8 349,66 Stat.at 267. 

“’Pub. L. NO.83-77568 StaL’li46. 

l61d.8 2.68 Stat. at 1146. 

r‘. 
17356U.S. 44 (1958). 

%I Perez. an native-born American moved to MuiCO as a ddd He resided there for almast 30 years,voting in McxiCan political elections and failing to register 
for the Uniied States military draft. ”he Perez Court rationalized Congress’s authority to awoke citizenship for voting in a foreign election by atating, “The 
imporlance and extreme delicacy of the matters here aought to bc regulated demand that Congress bc permitted mple  acope in selecting apl)ropriate modes for 
accomplishing its pu’pose.” Id. at 60. 
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subsequently limitedCongress's power to denationalizecitizens, 
first hhTrop v. Dulles.l9 in which the Court ruled that Con. 
gress could not take away citizenship as a punishment. and 
hen in Afroyiim Y. Rusk,m in which' the Court ruled that the 
government could terminate citizenship only with the concur­
rence of the citizen. In the latter case, the Court expressly 
overruled Perez, finding that simply voting in a foreign 
election does not amount to an acceptance of expalriation.21 
Fmally,'in Vunce v.'Terruzas,z the Court held that specific 
intent to renounce citizenship must accompany one of the acts 
enumerated by statute. Without evidence of that specific 
iriibnt, proof that an individual committed my Of the enumer­

' ' ated acts is insufficient to effect expatriation. 

To support his contrary view, Captain Bettwy cited Marks 
v. Esperdy,U the'latest case in which the Court has addressed 
the citizenship consequences of foreign military service. 
Esperdy, however, derived primarily from Perez and therefore 
i s  of doubtful validity. Moreover, Esperdy does not account 
for the specific intent requirement the Court developed in 
Afioyim and Terrazas. 

I 

Congress has endorsed the Supreme Court's view that 
specific intent is a prerequisite to expatriation. According to 
the current version of the INA, a citizen of the United States 
loses his or her nationality by performing certain 
IIexpatriating" acts-among them, entering, or serving in, a 
foreign army that i s  engaged in hostilities against the United 
State@-if the citizen does so with the intention of f e h ­
quishing nationa1ity.S
- .  

The INA'clearly provides that, to iklinqu 
citizen must satisfy two requirements. First 
intend to divest himself or herself of United States citizenship. 
Second, he or she somehow must communicate that he or she 
has relinquished that citizenship. Congress has provided a list 

of actions that can send this message. Mere perfmance of 

6ne of these acts. however, does not prove the requisite intent. 

For instance, an American may enlist in a foreign army with­

out intending to surrender American citizenship. Standing ­

alone, this act is not enough to terminate his or her citizen­

ship.% TheGovernment also must prove that when the citizen 

enlisted, he or she wanted to terminate his or her American 

nationality. I 


An American who wishes to relinquish his or her .citizen­

ship can signal this intent by performing one of the actions 

enumerated in the INA. This action, however, not always will 

signal an individual's intent to expatriate. Service in a foreign 

army is not enough to cost an American his or her citizenship 

unless convincing evidence shows that the citizen intended to 

relinquish this status. 


The Second Annual Robinson 0.Everett Award 

The United States Court of Military Appcals and the Mili­
tary Justice Committee of the Federal Bar Association will 
sponsor the second annual Robinson 0. Everett Award for 
Excellence in Legal Writing. All authors in the field of 
military justice are eligible to contribute-their pieces need 
not be articles intended for publication. Any writing sub­
mitted to the Court of Military Appeals by the deadline will be 
considered. 

h 

Entries must be received by Mr. James S. Richardson, 
United States Court of Military Appeals, 450 " E  Slreet NW. 

' Washington, D.C. 2�&2, no later than March 31, 1993. No 
submissions will be retuned. The winner will be announced 
at the Annual Judicial Conference of the Court of Military 
Appeals, which will be held on May 13 and 14.1993. 

. I 

19356 US.86.101 (1957). While serving as a private in the United States Amy  in French Morocco. Trop. a native-born American, escaped from a stockade in 
which he had been confined forbreach of disciphe. Id. at 87. He willingly surrendered the following day. Id. 

20387 U.S.253 (1967). In Afrrruh,a naturalized American went to Israel and voted in an election for thc Israeli legislature. Id. at 254. 

zlld. at 268. 

22444 U.S.252 (1980). 

a377 US. 214 (1964). , 
1 

a8 U.S.C.A. 4 1481(a)(3) (West Supp. 1992). "[Elntering. or serving in. the armed forces of a foreign state [ir an expatriating act] if (A) such arm S U C  

engaged in hostilities against the United States, or (J3) such persms serve as a commissioned or ncmumuaissionedo&r. L .." id. 1 , 

Y 8  U.S.C.A. 4 1481(a) (West Supp. 1992). 'he House Judiciary committee reported that the changea IO the INA  quiring "voluntary intent" to relinquish United 
States Citizenshipwere made to cunform the INA to Tenazas v. Haig, 653 F.2d 28.5 (7th Cir. 1981). &e H.R REP. No. 907.99tbCong., 2nd Sess. 34 (1986). 

%Although Congress M nof pmhibked from proscribing various acts. it may not treat the mmmission of an illegal act as grounds for expatriation. "As a general 
rule,. ..United States citizens convicled of criminal offenses retain their citizenship...." Coflatcral ConFcqucnus,supra note 5. at 966; see, q.,Trop v. Dulles. ­356 US.86 (19.57). 

n J e m y  S o h  ie a third-year law student at the T.C. Williams Schoolof Lsw, University of Richmond,Richmond, Virginia. 
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CLE News , I 

1. Resident Course Quotas 

Attendance at resident CLE courses at The Judge Advocate 
General's School (TJAGSA) is restricted to those who have 
been allocated student quotas. Quotas for TJAGSA CLE 
courses are managed by the Army Training Requirements and 
ResourcesSystem (ATRRS), the Army-wide automated quota 
management system. The ATRRS school code for TJAGSA 
i s  181. Ifyou do not have a confirmed quota in ATRRS, 
you do not have a quota for a TJAGSA CLE course. 
Active duty seMce members must obtain quotas through their 
directorates of training, or through equivalent agencies. 
Reservists must obtain quotas through their unit training 
offices or, if they are nonunit reservists, through ARPERCEN, 
A m .  DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO 
63132-5200. Army National Guard personnel request quotas 
through their unit training offices. To verify a quota, ask your 
training ofice to provide you with a screenprint of the ATRRS 
R1 screen showing by-name reservations. 

2. TJAGSA CLE Course Schedule 

1993 

r"" 8-12 February: 11 Senior,Officers' Legal Orientation 
(5F-Fl). 

22 February-5 March: 130th Contract Attorneys' Course 
(9-F10). 


8-12 Le stance Course(5F-F23). 

22-26 March: 17th Administrative Law for Military 
Installati se (5F-F24). 

29 March-2 April: 5th Installarion Contracting Course (5F-
F18). 

5-8 April: Reserve Component Judge Advocdte Annual 
CLE Workshop (5F-F56). 

12-16 April: 117th Senior Officers' Legal Orientation (5F-
Fl). 

12-16 April: 15th OperationalLaw Seminar (5F-F47). 

19-23 April: 4th Law for Legal NCOs Course (512-
P 71DE/20/30). 

26 April-7 May: 131st Contract Attorneys' Course'(5F-
F10). 


17-21 May: 36th Fiscal Law COW (5F-F12). 

17 May-4 June: 36th Military Judges' Course (5F-F33). 

18-21 May: 1993 USAREUR Operational Law CLE (5F-
F47E). 

24-28 May: 43d Federal Labor Relations Course (5F-F22).' 

7-11 June: 118th Senior Officers' Legal Orientation (5F-
Fl). 

7-11 June: 23d Staff Judge Advocate Course (5F-F52). 

14-25 June: JAOAC, PhaseLI (5F-F58). 

14-25 June: JAlT Team Training (5F-F57). 

14-18 June: 4th Legal Administrators' Course (7A­
550A1). 

14-16 July: 24th Methods of Instruction Course (SF-F70). 

19 July-24 September 131st Bkic C 

19-30 July: 1326 Contract Attorneys' Course (9-F10). 

2 August 1993-13 May 1994: 42 raduate COWS (5-27-
C22). 

2-6 August: 54th Law of War Workshop (5F-F42). , 

9-13 August: 17th Criminal Law New Developments 
Course (5F-F35). I 

23-27 August: 119th Senior Officers' Legal Orientation 
(5F-Fl). 

30 August-3 September: 16th Operational Law Seminar 
(5F-F47). ' I 

r 

20-24 September: 10th Contract Claims, Litigation, and 
Remedies Course (SF-F13). 

3. 	Civilian Sponsored CLE Courses 
t 

March 1993 

1-2: GWU. Preparing Government Contract Claims, 
Washington, D.C. 

I 
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1-5: GWU, Cost-ReimbursementContracting,Washington, 
D.C. 

2 MICLE. Corporate Restructurhgs and Recapitalizations, 
Novi, MI 

6-13: NELI, Employment Law Briefing, Vail, CO 

7-10 NCDA, Evidence for Prosecutors,Orlando, FL 

8: GWU, Government Contract Compliance, Washington, 
D.C. 

10-12: GWU, Federal Procurement of Architect and 
Engineer Services,Washington, D.C. 

11: MICLE. Corporate Restructurings and 
Recapitalizations,Grand Rapids; MI 

14-18: Prosecuting Drug Cases, Colorado Springs,CO 

15-18: GWU, Source Selection Workshop. Washington, 
D.C. 

15-19: G W .  Construction Contracting,LasVegas, NV 

16: MICLE, The DNR, Emerging Standards Under Act 
307, Grand Rapids, MI 

16: GWU, Contract Award Protests: GAO. San Francisco, 
CA 

17:. GWU, Contract Award Protests: ' GSBCA, San 
Francisco,CA 

CLE, The DNR,Emerging Standards Under Act 

,Trends A d  Developments in Pennsylvania 
Public Employment, Hershey, PA 

24-26: ALIABA, Pension, Profit-Sharin 

27-3 Apr: NELI,EmploymentLaw Bnefmg, St. Petersburg, 
FL 

28-1 Apr: NCDA, Prosecution of Violent Crime,' San 
Francisco, CA 

For further information on civilian courses, please contact 
the institution offering the course. The addresses are in the 
August 1992 issue of The Army Lawyer. 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Jurkdiction rtinv Month 
**Alabama 31 December annually 

& O M  15 July annually 
Arkansas 30 June annually 

*califomia 1February annually , 

Colorado Any time within three-year period 
Delaware 31July biennially , 

**Florida Every three years, on an 
I individualizedfiling date 

Georgia 31January annually 
Idaho 	 Every third anniversary of 

admission 
Indiana 3 1 December annually 
Iowa 1 March annually 
Kansas 1July annually 
Kentucky 30 June annually 

**Louisiana 31January annually 
Michigan 31 March annually 
Minnesota 30 August triennially 

**Mississippi 1 August annually 
Missollri 31July annually 
Montana 1March annually 
Nevada 1 March annually 

P 

I 

i 

New Mexico 30 days after completing each CLE 
program 

**North Carolina 28 February annually 
North Dakota 31 July annually -

I . 

*Ohio 31January bienn 
**Oklahoma 15 February annually 

&goon 	 Anniversary of date of birth-new 
admittees and reinstated members 
report after an initial oneyear 
perid triennially thereafter ' 

**Pennsylvania Annually as assign 
**south Carolin 15 January annuall 

*Tennessee 1 March annually 
Texas Last day of birth month annually 
Utah I 31 Decemberbiennially 
Vermont 15 July biennially 
Virginia ~ 30 June annually _ I
Washington 3 1January annually r , 

Wyoming 30 January annually 
: 

For addresses and detailed information, July 1992 
issue of The Army Lawyer. 

* I P 

*Military exempt
**Military must declareexemption . 3 f 
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Current Material of Interest 


r“ 

f­

. ? 

1. TJAGSAM fense 
Technical Information Center 

Each year, TJAGSA publishes d 
support resident instruction. Much of this material is useful ,to 
judge advocates and government civilian attorneys who are 
unable to attend courses in their practice areas. The School 
receives many requests each year for these materials. Because 
the distribution of these materials is not within the School’s 
mission, TJAGSA does not have the resources to provide
thesepublications. 

To provide bother avenue of availability, some of this 
material is being made available through the Defense Tech­
nical Information Center @TIC). An office may obtain this 
material in two ways. The first is  to get it through a user 
library on the installation. Most technical and school libraries 
are DTIC “users.” If they are “school” libraries, they may be 
free users. The second way is for the office or organization to 
become a government user. Governmentagency userspay five 
dollars per hard copy for reports of 1-100 pages and seven 
cents for each additional page over 100, or ninety-five cents 
per fiche copy. Overseas users may obtain one copy of a report 
at no charge. The necessary informatibn and forms to become 
registered as a user may be requested from: Defense Technical 
Infomation Center. Cameron Station,AIexandria, VA 223 14­
6145, telephone (202) 274-7633, Defense Switched Network 
(DSN) 284-7633. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information 
Service to facilitate ordering materials. Information con­
cerning this procedure will be provided wherh a request for 
user status is submitted. 

Usersareprovided biweekly and cumulative indices. These 
indices are classified as a single confidential document and 
mailed only to those DTIC users whose OrganiZations have a 
facility clearance. This will not affect the ability of organi­
zations to become DTIC users, nor will it affect the ordering 
of TJAGSA publications through DTIC. AU TJAGSA publi­
cations are unclassified and the relevant ordering information, 
such as DTIC numbers and titles, will be published in The 
Army Luwyer. The following TJAGS 
able through DTIC. The nine c 
with the letters AD are numbers 
be used when ordering publications. 

Contract Law 

AD A239203 Government C o n k t  Law Deskbook, vol. 
l/JA-505-1-91(332pgs). 

AD A239204 Government Contract Law Deskbook. vol. 
2/JA-505-2-91(276 pgs). 

fiscal Law COWXDeskbook/JA-506-90 
(270 Pgs). 

Legal Assistance 

ADB092128 	 AREuRLegal AssistanceI%lmoOk/ 
GS-ADA-85-5 (315 pgs). 

AD A248421 	 Realproperty Guids--Legal As~istan~e/JA­
261-92 (308 pgs). 

AD B1470% 	 LegalAssistance Guide: Office Directory/ 
JA-267-90 (178 pgs). 

AD B164534 Notarial Gui&/’JA-268(92) (136 pgs). 

AD A228272 	 Legal Assistance: Preventive Law Series/ 
JA-276-90 (200 pgs). 

AD A246325 Soldiers’ and Sailors’Civil Relief Act/JA­
260(92) (156 pgs). 

AD A244874 Legal Assistance WillsGuidefJA-262-91 
(474 pgs). 

AD A244032 Family Law GuideDA 263-91 (711 pgs). 

AD A241652 Office Administration GuidefJA271-91 
‘ a ,

(222 P@). 

AD B156056 Legal Assistance: Living WillsGuide/JA­
273-91 (171 PgS). 

AD A241255 Model Tax Assistance Guide/JA275-91 (66 
pgs). 

AD A246280 C o n ~ ~ m e rLaw Gui&/JA 265-92 (518 PgS). 

AD A245381 Tax Information Series/JA269/92 (264 
Pgs). 

AD A256322 	 Legal Assistance: Deployment Guid 
272(92) 

Administrative and Civil Law 

AD A199644 	 The Staff Judge Advocate Officer 
Manager’sHandbook/ACIL-ST-

AD A255038 Defensive Federal Litigation/JA-200(92) 
(840Pgs). 

*AD A255346 	 Reports of Survey and Line of 
Determinations/JA231-92 (89 
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AD A255064 Government Infomation PractiWJA-i + 2: Regulations b d  Pamphlets 
235(92) (326 pgs). 

4 -
a Obtaining Manuals for Co 

-md Regbla2or& Field M&d4 
F.

Instruction/JA-281-9iR(50 pgs). 

*‘AD~A255838‘ 	TheLaw of Feded L!abqr-&agement 
Relations/JA-211~%2(430 pgs). 

(2) Units must have publications accounts to use any 
I i . E part of the publidations d 

Developments, Doctrine, & Literature 

AD A254610 Military Citation, Fifth Editian/JAGS-De 
92 (18 pgs). The units below are authorized publica­

i, * ’ 8 , 
$ 

I ’  1
Criminal 

PEs/JAGS-AbC-8& 1 (88 pgs). 

A b B  35506 	 CriminalLawDeskbook Crimes & ’ * 

Defenses/JAGS4DC-89-1 (205 pgs). 

A D B  37070 Xriminal Law, Unauthorized Absences/ I/, 
JAGS-ADC-89-3 (87 pgs). 

A *  I (  I ’ I , 
Establishment of a Publications Account) 

forms through 4A D A  51 120 Criminal Law. N&iudicial &nishment/JA- and slpporting PA 12-~erie~ 
330(92) (40 pgs). - theis DCgM or DOIM, as appropriate, to 

- , L 
SAPDC, 2800 Eastern 

Senior Officers’ ,kgdOrientation/JA ore, MD 21220-2896. 
320(92) (249 pgs). ‘ The PAC will manage all accounts estab-

I ai iS; c o  
lished for the battalion it supports. (Instruc­

series forms and 
HandbookDA 310(92)(452 pgs). f k s  appear,in 

’ , . *  , , \ I ” 

~ ’h233621’. Uhh S h At tdey  F k  

Guard & Reserve Affairs 
-2.7, 


AD B1 Person 
Policies HandbooWAGS-GRA-89-1 

(c) Stczffsechns of FOAs, MACOMs, 
installations, and dombat &visions. These 

I I 

h 

Tho? 

governm 

I (2) m~units that &cdmpbnV size to 
*Indicates new publication or revised edition. State adjutants general. To establish an 
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account, t h m  units will submit a DA Form 
12-R and supporting DA 12-series forms 

, through their State adjutants general to the 
Baltimore USAPDC, 2800 Eastern Boule­

f- vard, Baltimore, MD 21220-2896. 

that are comp&y size 
and above and st& sections from division 
level and above. To establish an account, 
these units will submit a DA Form 12-R and 
supporting rms through their 
supporting CONUSA to the 
Baltimore USAPDC, 28Ob Eastern Boule­
vard, Baltimore, MD 21220-2896. 

(4 )  ROTC elements. To establish an 
account, ROTC regions will submit a 
Form 12-R and supporting DA 12-se 
forms through their supporting installation 
and TRADOC DCSIM to the Bdtimore 
USAPDC, 2800 Eastern Boulevard, Balti­
more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA 
and supporting DA 12:series fo 
their supporting installation, regional head­
quarters, and TRADOC DCSIM to the 
Baltimore USAPDC, 2800 Eastern Boule­
vard, Baltimore, MD 21220-2896. 

f-
Units not described in [the paragraphs] 

be authorized accounts. To 

their requests through their DCSI 
DOIM, as appropriate, to Comma 

VA 22331-0302. 

Specific i ons for e s ~ & i n g  hitial 
distribution requirements 
25-33. 

’ 

I ’  

(6) Navy, Air Force, and Marine JAGScan request up to 
ten copies of DA Pams by writing to U.S. Army Publications 
Distribution Center, A m .  DAIM-APC-BD, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. Telephone ~(301) 
671-4335. i Y 

are new publications and changes to 
cations. 

I 
Number, m E& 
AR 73-1 15 Oct 92 

h y National Guard and 18 Sep 92 

ArmyReserve 

Participation in Joint 

Service Reserve Component 

Facility Boards 


AU 1,35382 ~ 	 Reserve Component 19 Oct 92 
Military Intelligence 
Units and Personnel (s/s 
@ 140-192 (Av. 1980)) 

AR 195-5 Evidence Procedures 28 Aug 92 

1 	 Aquisition and Sale of 30 Sep 92 
Utilities Services. 
Interim Change IO1 

h p o w e r  Requirements 15 May 92 
criteria 

-8-14 Identification Cards, 15 Jul92 
’ Tags, and Badges (Us AR 

640-3 (Aug. 1984)) 

AFZ 600-8-104 Military Personnel 27Apr92 
Information 

agement/Rmrds 

ear and Appearance of lSep92 
Army Uniforms and 
Insignia 

AR 930-4 Army Emergency Relief 4sep92 

Cir. 635-1- Separation Pay 1 Aug 92 

Cir. 690-92-1 	 Criminal History 1 Nov 92 
Background Checkson, 
Individuals in Child Care 

1 Senrices 

Pam. 25-30 	 Index of Army ’ 1 Oct 92 
Publications and Blank 

Pam.415-3 	 Economic Analysis: 10 Aug 92 
Description and Methods 

UPDATE24 sage Address Directory 30 Sep 92 

’I 

If your unit does not have a copy of DA Pam. 25-33, 
may request one by calling the Baltimore USAPDC at 

1(301) 671-4335. 
1 

(3) Units that have established initial distribution 
requirements will receive copies of new, revised, and changed 
publications as soon as they are printed. 

(4) Units that’requirepublications that are not on their 
initial dism%ution 
Form 4569. All DA 
Baltimore USAPDC, 
21220-2896. This 

(5) Civilians can obtain DA Pams through the Nationalt-	 Technical Information Service (NTIS), 5285 PortRoyd Road, 
Springfield, Virginia 22161.” ‘ be reached k (703) 
4874684. 
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LAAWS Bulletin Board System (LAAWS BBS). �f&dddd 

sign on the LAAWS BBS by dialing commercial (703) 693­

4143, or DSN 22341431'With the bllowing &led 

cations configuration: 2.400 baud; parity-none; 8% 

bit; full duplex; Xon/Xoff supported; VTlOO or ANSI 

termind emulation. Once logged on, thesystem will ~ e k i 
the 
user pith opening men mbers need only answer the 
phmpts io call up and 
system will ask new users to answer uestions. It then 
will ,instruct them that they can use the LAAWS BBS afterb 
they receive membership confmationi which takes approxi­
mately twenty-four hours. ~ T h cArm) 'Cawyer will publish 
information on new publications and materials as they become 
available through the LAAWS BBS. 

Bullerin Board Ser 

t (2) ,'If ;you never have downloaded files before, ryopiwill 
need the file decompression utility program that the LAAWS 
BBS uses to facilitate rapid transfer.over the phone lines. 
Thisprogram is known as thePKUNZIP utility. To download 

r I-': (Iifohtd'y6hr hard diive, take the fol actions after log-' 
ging on: 

I \  :"E 1 
b- (A) h e n  the Comman 

a conferenceby en 

(b) !From the Confqrence Menu, select the Automation 
Conference by entering [121. 

d I  


(c) Once you have j ation Conference,
en&# [d] bpOwnload a file. 2 -t;\ .q:. 

(a) when pmpted to select a'file &e, enter [ P ~ Z110. 
exel..Jkis;., is the 0 ? f Q ,  -;, 

(f) The system 'Will 'respond by $Gins you data such as 
download time and'file size. You then should press the F10 
key, which will give you a top-line inenu.: From this menu, 

Your corhput&~willbeep wheh the file transfer fs complete. 
your hard drive fiow will have the compressed &&ion of the 

-

The PKUmIP utility 

usable format. When it has compieted thisprocess, your hard 


-
with the time and 

here. When you hear 
a beep, file transfer is  complete and the file you downloaded 
yill havebeen saved 

r, i .<"". L. $ 6  ~ * 

d file 
BBS by entering [9] to say Good-bye. 
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prompt, enter [pkunzip(space]xxqx.zip] (where "r*x.zip" -DEscRmTIoN 
signifies the name of the file you downloaded from the DraftlettersOfLAAWS I e PKUNZIP utility will expf 

&e a new file with the same name, but BBS operating procedures 

tension. Now enter ENABLE and call CCLRZIP September I ,ContractClaims, 
up the expldded,file' .DOC, by following instruc- 1990 Litigation, & Remedies 
tions in paragr5lpbt(4) DEPLOY.EXE December "-	 Exerpts from theLCgal 

Assistance Deployment
c. TJAGSA Publications Available Through [he LAAWS Guide (JA 274bTheseBBS. 	 r , )  

' dodumenrswerecreated' 
inWord Perfect 4.0 andThe following is updated list of TJAGSA publications zippedintoan .available for downloading from the LAAWSBBS. (Note that executable file. dncethe date a publication is "uploaded" is the month and year the downloaded, copy themfile was made available on the BBS to hard drive and typeavailable within eich publication.) -

1991-YIRZIP 

("- 505:IZIP 
I 

505-2.ZIP 'June 1992 

506zIP Novemb& 
~ 1991 

93CLASS.W July 1992 

93CRS.ASC July 1992 

93CRS.EN July 1992 

P 

% I  
(Nov. 1990) 

1 , 

1990 Contract Law Year 	 Update of FSO 
Automation Program; 
Download to hard disk, 
y i p  to floppy disk. 

1991 Government I then enter AWSTALLA 
or B:WSTALLB. 

992 
Litigation, vol. 1 

992 	 Defe 
Litigation, voL 2 

Deskbook, vol. 1, May JA21OZIP, I October : 
I f \  -I992 .̂. 

I 	 I .  
A I, 

Law of Federal Labor-
Management Relations 

Reports of Survey and 
Line of Duty

Re& Determinations-
I I '  ' 

FW 1993 TJAGSA'class Programmed Text 
schedule (ASCII). Government Information I 

FY 1993 TJAGSA class Practices (July 1992). 

schedule (ENABLE2.15). UpdatesJA235ZIP. 

FY 1993 TJAGSA course 'Government Information 
Practices 

Federal Tort ClaimsActFY 1993 TJAGSA course 
,Soldiers'and Sailors' 

TheAnny Luwyerm 
MiIitary Law Review 
Database (ENABLE2.15). 
Updated through 1989 
TheAnny Lawyer Tndex. Legal Assistance Wills
It includesa menu Guide 

- <JA267.ZlP March1992 ieghl Assistanc 

.I ' I 

Directory 
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92 

March 1992 

992 

March 1992 

992 

JA276ZIP March 1992 

JA2812IP November 

JA285ZIP 992 

ND-BBS 

JA301ZIP July 1992 

JA310ZIP July 1992 

.	Legal Adsistance 
Notarial Guide 

Federal Tax Information 
Series ' i  

'Legal Assistance Offic 
Adminis'tration Guide 

LegalAssistance 
Deployment Guide 

Unifmed Services 
Former Spouses' 
Protection Act-Outline 
and References 

Model Tax Assistance 
program 

Senior Officers' Legal 
Orientation 

Course Deskboo 

Programmed Instruction, 
TJAGSA Crimitlal Law ' 

Division 

TrialCounsel and Defense 
Counsel Handbook, 
TJAGSA Criminal Law 
Division 

' 	 Senior Offairs' Legal 
Orientation Criminal 
Law Text 

JA330ZXP ' July 1992 ' Nonjudicial Punishment ' 
-Programmed 

, Insauction, TJAGSA 

JA337ZiP 
Handbook 

JA4221ZIP , May 1992 OperationalLaw r 

" ' Handbook, vol. 1 

JA4222Z operational Law '-
Hahdbook, v01.2 

July 1991 

JAN92 October t I 
1992 gation, and Remedi 

Deskbook (Sept 1992). 

1991contract Law Year 
1992 inReview, voL 2 

(originally presented 
, at TJAGSA's January 

* . I 1992 Contract Law 
Symposium) I 

v 3  1991 Contract Law Year 
1992 in Review, vol.' 3 

(originally presented 
TJAGSA's January . 

in Review 

uard organizationswithout organic 
tions capabilities, and individual 
(MAS) having bona fide military

needs for these publications, may requestcomputer diskettes 
containing-the publications listed above [fromthe appropriate 
proponent academic division (AFinistrative and Civil Law; -
Criminal Law: Contiact Law: Iriternational Law; or 
Developments, Doctrine, and Literature) at The Judge 
Advocate General's School, Charlottesville, Virginia 22903­
1781. Requests must be accompani one 5 W n c h  or 
3 'h-inch blank, forhatted diskette for le. In addition,a 
request from an M A  must contain a statement that verifies 
that the IMA needs the requested publications for purposes
related toi@ military practice of law. Questions or sugges­

ing the availability of TJAGSA publications on 
BBS s~oufdbe sent to The Judge Advocate 

General's School,'Literature and Publications Office, A" 
JAGS-DDL, Cltarlottesville, VA 22903-1781. 

. <  

Management Items. 
* .

I I , :  

a. Each member of the staff and facultv at The Judee 
Advocate G 's School (TJAGSA) h k  access to 6 e  
Defense,Data Network (DDN) for electronic mail (e-mail).
To pass information to someone at TJAGSA. or to obtain an 
e-mail address for someone at TJAGSA, a DDN user should 

ags2.jag.virginia.edu" 

The TJAGSA,Automation Management Officer also i s  
compiling a list of JAG Corps email addresses. If you have ­
an account accessible through either DDN or PROFS 
(7RAMx: system) please send a message containing your e­
mail address to the postmaster address for DDN, or to 
''crankc(lke)n for PROFS. 
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b. Personnel desiring to reach mmeone at TJAGSA via 
DSN &odd dial 934-7115 to get the TJAGSA receptionist; 
then ask for the. extension of the office you wish to reach. 

f" c. Personnel having access to FTS 2ooo can reach TJAGSA 
by dialing 924-6300 for the receptionist or 924-6-plus the 
three-digit extension you want to reach. 

6 The Judge Advocate General's School also has a toll­
fnxtelephone number. To call TJAGSA, dial 1-800-552-3978. 

5. The Army Law Library System. 

a. With the closure and realignment of many Army instal­
lations, the Army Law Libmy System ( A L L S )  has become 
the point of contact for redisttibution of materials contained in 
law l i b d e s  on those installations. The hrmy Lawyer will 
continue to publish lists of law library materialsmade available 
as a result of base closures. Law librarians having resources 
'availablefor redistribution should contact Ms. Helem &do&. 
JALS-DDS,The Judge Advocate General's School, U.S.Army, 
Charlottesville, VA 22903-1781. Telephone numbers are 
DSN 934-7115, ext. 394, commercial (804) 972-6394, or fax 
(804) 972-6386. 

b. The following materials have been declared excess and 
are available''for redistribution. Please contact the 'libraries 
directlyat the addresses provided below. 

I 

. Major H. Kemp Vye, State of Delaware, Department
Affairs,Headquarters,-DelawareNational Guard. 

First Regiment Road, Wilmington, DE 19808-2191; DSN 
44b7069 or (302) 324-7069. 

CoratS-Martial Reports,VOIS. 16-19,21-22, 
35, hnd index for vols. 1-50 ,. 

2. Staff Judge Advocate, United States Army Strategic 
Defense Command, P.O. Box 1500, Huntsville, AL 35807; 
DSN 645-4520 or (205) 9554520. 

FederalReporter, vols. 1-300 
F & d  Supplement,V O ~ .1-W5 
Federal Ractice Digest (75 vols.) 
Digest of Opinions 

6. 
I & 

tin8 and Tptiort. an 
article printed in the September 1992 issue of The Army 
Luwyer, was written by Captain Albert Veldhuyzen and Com­
mander Samuel F. Wright. Theheading foi U h s  article incor­
tectly stated that CaptainVeldhuyzen's wasGilbert. 

I 
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