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<+« . Representing a-Veteran After Default
' ofan Assumed VA-Guarantééd‘ Hoim'e Loan

Major UrsR Gstezger USAR

Introductron :

Since its rncepuon in 1944 the Department of Veterans
Affairs (VA) home loan guarantee program has helped more
than thirteen million service members and former service
members.to purchase primary residences.! A veteran who
obtains a VA-guaranteed loan can purchase a home at a fixed
mortgage rate with little or no downpayment.2’

In the past, service members or veterans who sold homes
that they originally purchased with VA-guaranteed loans often
permitted the buyers to assume the mortgages on the prop-
erties. Unfortunately, many buyers subsequently defauited.
Consequently, legal assistance attorneys (LAAs) frequently
have had to aid clients who received deficiency notices in
foreclosure actions involving homes that the clients had bought
and sold years before. To'this day, many legal assistance
clients face repayment demands exceeding $10,000 for which
they lack: sufﬁcrent assets or income to sat1sfy BSS

Thls article will discuss the factors an LAA should evaluate
when assisting a client with such a problem It also will
outline the steps the client should follow in seeking a. release
from liability or a waiver of indebtedness.

I

The VA Home Loan Program

Over the past ten years, the VA home loan guarantee pro-
gram has experienced a staggering rise in defaults and their

IMA Admrmstranve and Civil Latzviszon. TJAGSA

*

sharply between 1981 and 1986 and fell only slrghtly in
19884 The VA estimated its 1988 losses at $693 million.5
On the average the VA lost $14,000 in each foreclosure
because it usually could recover only seventy percent of fair
market value through the forced sale of the resrdence 6

Hrstoncally. the VA has stepped into the shoes of lenders
upon defaults, assuming responsibility for foreclosing on, and
reselling, the homes securing defaulted loans. Rapidly rising
costs, however, have prompted the VA to change its approach.
In many recent cases, the VA simply has paid its guarantees
and has pursued the original veterans for the defrcrencres,
leaving the properties with the lenders i : .

Before 1988, VA loans were fully assumable A home-
owner could sell his or her encumbered property without first
obtammg the approval of the lender or the VA7’ Consequently,
many veteran homeowners sold their homes to buyers who
agreed to pay the homeowners’ equities and assume their
payments. Only rarely did these homeowners investigate the
creditworthiness of their buyers. Unfortunately, the VA still
considered each veteran liable unless he or she obtained a
release from lrabrhty ora subsmutron of ehglbrlrty.

Congress reorgamzed the VA home loan program in 1988*.
It sharply restricted the free assumptions:of VA-guaranteed
home loans and required each veteran seeking to obtain a VA
loan after 1 March 1988 to pay a funding.fee that would be.
used to mitigate the government’s losses in the event of a
default.9 A VA loan guarantee obtained after the 1988 reorgan-

associated costs.> Defaults on VA-guaranteed loans rose .  ization is governed by its own statutory and regulatory stan-

1DEP'T OF VETERANS® AFFAIRS, PAMPHLET 26-6, To THE HOME-BUYING VETERAN (Oct. 1989), The VA loan guarantee protects the lender in the event of a defaulr.
The VA will guarantee up to 50% of the purchase price of a home, in amounts up to $46,000.

2See Berard P. Ingold, The Department of Veterans' Affairs Home Loan Guarantee Program: Friend or Foe?, 132 MLL.'L. Rev. 231 (1991), for an excellent
overview of the VA guarantee program and the various statutory, administrative, and judicial remedies available to a veteran who defaults on & home loan after’
taking advantage of the program.

3See S. REP. No. 204, 100th Cong., 2d Sess. 13, reprinted in 1987 U.S.C.C.A.N. 2207, 2214 (summarizing the problems arising from the VA home loan guarantee
program).

48. REP NO 126, 101st Cong st Sess. 276 reprmted in 1989 U.S.C.C.A.N. 1470 1682. ’ ’ A R ’
5ld31266 l989USCC‘ANlt1672 R A S CEE RN PR SUFSEE ST DT SR A o

i
6S. Rep. No. 204 .rupra note 3, al 14 1987 U.S.C.C.A.N. a1 2215.
738 CER. §§ 36.4275, 364310(1988) o e TR s T
838 U.S.C.A. § 37T10'(West 1991); see also’ rnfra notes 21-40 and accompanying teat (descnbrng the specific procedures “for requesung a wawer or release) To
obtain a substitution of eligibility, the veteran must persuade the VA and the lender to approve the subsequent purchaser, who also must be eligible for a'VA Toan
guarantee. Upon request by both parties, the VA may substitute the buyer’s entitlement for the seller’s, and t.hen reinstate Lhe seller $ ehgrbrluy for fulure loan
guarantees. See generally 38 C.F.R. § 36.4303(i)(3) (1991).

9See Veterans' Home Loan Program Improvements and Property Rehabilitation Act of 1987, Pub. L. No. 100-198, § 10(a)(), 101 Suat. 1315, 1321 (codified as
amended at 38 U.S.C.A. § 3714 (West 1991); see also 38 C.F.R. § 36.4508 (1991). The funding fee is based on the amount of the downpayment and is similar 1o
the points charged for a conventional loan. See generally 38 U.S.C.A. § 3729 (West 1991). The fee is 1.25% of the loan amount if the purchaser’s downpayment is
less than five percent of the. purchase price, 0.75% if the downpayment equals five to ten percent of the purchase price, and 0.5% if the downpaymenl is more l.han
ten percent of the purchase price. See id.. The statute exempts certain veterans from paying the funding fee. See id. § 3729(c). ’
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dards.

These recent changes did not affect any VA home loan guar-

antee that came into existence before 1 March 1988, ‘These 1.+:

loans remain fully assumable. Many homes with these guar-
antees have been resold several times, with the original veterans
remaining fully liable for the orrgmal debts, Consequently,
having a client enter a legal assistance office wrth questrons
about a foreclosure on a home he or she sold ten years ago is
not uncommon .An LAA often will discover that his or her
client has rece1ved a deficiency notice, because an, mdrvrdual
unknown to the client has defaulted on the assumed mortgage

¢ i
o : i o SE -JL'

o .‘ Lo
| ik

OptronsBefore Foreclosure co e

‘The VA must notrfy a veteran that a loan guaranteed by the
veteran's ‘eligibility is in default before the lender initiates
foreclosure.!! The lender begins the fiotifi¢ation process by
reporting the default to the VA no more than 105 days after
the defdult tmtrally occurs.12” The 'VA then must tell the
veteran about the default and must advise the veteran of hrs or
her optrons,13 The veteran’s _simplest option'is, o cure the
defaule and recover the property Unfortunately, thls option | is
too expensrve to be feasrble for many veterans. -

(g E .‘r.r-‘: o

b

A veteran can enter into a compromlse agreement with the.

VA. In this agreement, the agency promises to.release the
veteran partially from liability. In return, the veteran executes
a‘written acknowledgment of his or her hability to the VA and
a promissory note in‘'which:he or she agrees to-make regular
amortized monthly payments to the VA for no more than five
years 14 The amount* of the promlssory note s subject t0

Dot

. L o Al
A . . PRRR RS}

An LAA must analyze such a case drfferently from-;
cases involving VA loans that predate the reorganization, 10

Tk

i

- negotiation between the veteran and the VA regional office.!S
Before entering into a compromise agreement, the regional
“office must find the following: (1) the defanlt was cansed by
crrcumstances beyond the veteran’s control; (2) no evidence
suggests that the veteran has engaged in fraud, misrepre-

- sentation, or bad farth (3) the veteran has cooperated with the

VA in exploring realistic alternatives to the agreement; and
(4) the veteran’s current and future financial prospects should
permrt the veteran 1o pay off the debt w1thm six years 16

Alternatrvely, the veteran can ask the VA for a postsale
preforeclosure release from liability.: This release is governed
by the same tegulatory standards as a postsale; postforeclosure
telease.!l? Congress; however, has instructed the VA to issue a
preforeclosure release whenever a veteran's loan is ‘current
and some subsequent purchaser is liable to the VA.1® This
mandatory language differs sharply from the pérmissive
language governmg postsale, postforeclosure requests for
release.

Postforeclosure Releases from Liability
.. and Waivers of Indebtedness
LT P L A LR SR A SR AT N ORI

Not every veteran can obtain a preforeclosure release from
liability. The VA frequently assesses deficiencies against
veterans after lenders have foreclosed on the homes securing
the debts 19! A deficiency notice often will be & veteran’s first
actual hotification ‘'of his or her liability.20 Once the VA has’
assessed a deficiency, the veteran’s best options are 1o pay the
deficiency or to request a release from liability or a partial or
complete waiver of the indebtedness.

10This anicle discusses only the fiabilities of veterans whose loan g;uaran‘teeeorruniunen\ts‘predale the 1988 revision of the home loan program. ‘

11 See 38 US.C.A. § 3732 (West 1991).

1238 C.F.R. § 36.4315 (1991).

TN v

Bld, . ot G 0 o R R BT T

l“Id § 36 4323(:)(2)

lS[d

T S R O e T R I L R
16/d, The veteran must pay off the promissory note within a five-year period; 'h'o‘wever. the note may authorize the veieran to begin payments as long as onc year
after the note's execution. See id. § 36.4323(e)(3). If the VA determines that a veteran has no realistic financial prospects of repaying all or part of the anticipated
debt within six years of the sale, the VA may waive any debt the veteran owes to the United States before it approves a foreclosure sale. Id § 36 4323(e)(1)

[ Poe b

178ee infra notes 21-25 and accompanying text. See generally 38 U.S.C.A. §§ 3713, 3714 (West 1991) 38 C.FR. § 36. 4509(b) (1991) (VA procedures for .

postsale preforeclosure releases). The manner in which the VA disposes of preforeclosure requests differs from its approach to handling postforeclosure requests

in only one respect: . the agency must grant 3 request for a preforeclosure release if the requestor meets all regulatory reqmremeuts. but it need not do so if the -

i

requestor has asked for a posl.foreclosure release Campare 38 US. CA.§37 13(a) (W est 1991) wuh id.§ 3713(b)

- K
e

1838 US.CA. § 3713(a) (West 1991)

12A foreclosure can take many forms, depending upon the, situs of the property and how the VA and the lender choose to prooeed For an overview of the-

prooedures and the legal issues involved, see generally Ingold supra note 2. COLG e T L T o

i FI Phe B AL R T ' 3 { ‘o e
2olﬁ.lthough the VA must noufy the veteran of an rmpendmg foreclosure, il mnay. satisfy this reqmrement by sendmg the nouce toxhe veteran's last known address
Consequently, a notice frequently will fail to reach its intended recipient, who may have moved several times without providing forwarding addresses to the VA.
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Postforeclosure Release from Liability

- A veteran who receives notice of indebtedness on a VA-
guaranteed home loan should respond by asking the VA for a
release from liability.2! Congress has expressed its intent that
the VA grant such a release pursuant to an appropriate agency
determination if any subsequent purchaser of the property
securing the mortgage is liable to the VA.22 The VA's regula-
tions provide that a veteran must show the following to prove
that he or she is eligible for a release:from liability: (1) a
transferee is liable to the VA for the debt; (2) the loan was
current when the transferee acquired the property; and (3) the
transferee was credrtworthy when the transfer occurred.2® - -

To determme a transferee s credrtworthmess, the VA wnll
consider the transferee’s payment history following the trans-
action. At present, the agency will adjudge a transferee to be
a satisfactory credit risk only if he or she made twelve or more
consecutive, timely payments before reselling the property or
defaulting on the indebtedness. This requirement, however,
may change. - After adhering to the twelve-payment standard
for years in spite of outspoken judicial disapproval,? the VA
has decided to revise its test for determining creditworthiness.2s

Congress has stated that the VA’s refusal to issue a post-
foreclosure release from liability will not preclude approval of
a waiver of indebtedness.?6 Because few veterans can meet
the VA’s requirements for obtaining a release, a veteran more
realistically ' might seek a partial or complete watver of the
debt. ; , :

Waiver ef Indebtedness
Since 1958, Congress has stated that the VA should waive a

veteran's indebtedness after default if the VA determines that
collecting the indebtedness would violate “equity and good

21See generally38 US.CA. § 3;113(b) (West 1991).
24,

2338 C.F.R. § 36.4509(c) (1991).

ASee infra notes 67, 70 and accompanying text.

25See infra note 71 and accompanying text.

conscience.”?!: In recent years, this mandate has taken on
added emphasis. Congress amended the VA waiver statute in
1989, substituting the word *shall” for the word “may”.in its
instructions 40 the VA about waivers of indebtedness 28 The
VA may disregard the statute’s mandatory ‘language only if
the VA finds evidence of fraud, misrepresentation, or bad faith
on the part of the person seeking a waiver2% :The VA can
waive all or part of a veteran’s obligation, depending on the
VA's analysrs of the veteran’s current and future fmancnal
sitpation.. i ! S .

Although Congress has ordered the VA to waive deficien-
cies whenever collections would violate “equity and ‘good
conscience,” it has left to the agency the task of defining those
terms. . The VA has not hesitated to do 50.30  Interpreting the
phrase “equity and good conscience” to mean “arriving at a
fair decision between the obligor and the Government,”3! the
VA has announced that it will consider the followmg clements
in respondmg to a waiver request_

. the fault of the veteran
. the faults of other pames.

. the possibility that payment of the debt will
inflict undue hardshlp on the veteran or h1s

. or her family; ' n :

¢ . o * . . .

* the possibility that the waiver wxll nulhfy

- the obJectwes of the benefits; .

. the possrblhty that grantmg the waiver will
enrich the veteran unjustly; and

» any detrimental change in position the veteran
may have made in reliance on a VA benefit.32

2638 US.C.A. § 3713(b) (West 1991). A practitioner also must advise his or her client that a release from liability or waiver of deficiency will restore the client’s
eligibility for a future VA loan guarantee only to the extent that the client has not used all of his or her original enutle.ment. A veteran may rcquest 8 reinstaternent
of eligibility, but this request will be unsuccessful until the veteran has compensated the VA for all its losses and the VA rio longer is guaranteeing the original loan.

See 38 C.FR. § 36.4303(i) (1991).
77138 US.C.A. § 5302(b) (West 1991).

LA

PR

%See Veterans’ Benefits Amendments of 1939 Pub. L No. 101-237, $ 311(1), 103 Sut 2062 276 (eodtﬁed at38 U S. C.A § 32 (West 1991))

£

2938 US.CA. § 5302(c) (West 1991).
30See 38 C.FR. § 1.965 (1991).
nyg,

R2jd.
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The VA alsodeclared that it will not waive a déficiency:when
the default -has arisen through the “material. fault” of ‘the
veteran, - It has defined material fault as the inexcusable com-
mission or omission of an:act that directly reSults m the crea-
uonofadebttothegovenunenn”*-‘u BN IR :
it B B R 1 TR (Y L S AP T WL :
T Congress d1d not address the. retroactive cffect of the new
waiver standard on a pending waiver decision or on a decision
in which the: VA-already had denied a veteran’s waiver
request. The VA has ruled that the standard does not compel
the VA to reconsider final waiver decisions issued before 18
December 1989-the effective date of the:change* Never-
theless;the VA has acknowledged that its own regulations
allow-a veteran to seck ‘the reconsideration of an agency
decision. when a change in the law has occurred.35 Accord-
ingly, a veteran whose request for waiver:was denied before
18 December 1989 can ask the V.A to reconsider that request.36
The veteran apparently has no:time limit within which to seek
reconsideration. If the VA :subsequently grants the waiver,
however, it will refund to the veteran only those sums that it
collected on the indebtedness after 18 December 1989.37 The
g0vcmment will retain any money the VA collected before
that date.3® The VA issued this decision with implementing
guidance to VA regional offices in Veterans Benefzts
Admmzstranon Circular 20- 90—34 ER :
fGn TR T gl

A veteran who receives a deﬁc:ency notice by certified mail
after 18 December 1989 has one year in which to apply for a
waiver of indebtédness.40: Before:1991, no statute 'of limita-
tions for requesting a waiver existed. :An LAA should remem-
ber this deadline when advxsmg veterans who have recelved
notices of mdebtedness dpr s s :

o AT e

114§ 1.9650)2). - -

..’ Protecting’a Client- v o
~ from the Consequences
» “of & Subsequent Purchaser’s Default

R P 'PrevennveLaw P L N
Rt Do S P v o fi.

'The simplest way (o protect the ongmal purchaser of a
homc under a VA-guaranteed loan from the consequences of a
default by a subsequent purchaser is to ensure that the original
purchaser knows about:the VA's release and waiver provi-
sions before the default occurs.#l: Many soldiers are unaware
that théy can ask the VA for releases from liability iafter
selling their homes. Few understand the financial impact that
the failure to obtain a. release could have .in the event of a
subsequent purchaser sdefault A s

o Assistance After Default - 0 v
' RS ER ’ R S R Pl PR
When counseling a client-who has received a notice ‘of
default or deficiency from:the VA, an:LAA first must deter-
mine when the client made ‘the. loan. guarantee commitment.
A veteran’s obligation arises when he or she obtains the initial
loan—not when the veteran subsequently .transfers-the prop-
erty. The LAA then must seek to apply the statutory and
regulatory:standards that existed on the dafe’of the original
guarantee commitment.42 If the client obtained thé loan
before 1988 and a deficiency already éxists; the LAA should
advise the client to file a request for release from liability in
conjunction with a waiver request.4> The veteran must include
evidence with both requests to substantiate the following

i [

o PRI O LI R
gt 1 . B

(R A4 Vel .

B R I LU URUTE PR HI

341990 Op. Gen. Counsel No. 22, reprinted in 4 Veterans' L. Rep. (Veterans Educ. Project Inc.) 6516 (1990) Noting that statutes generally are applled only
prospectively, the VA general counsel remarked that nothing in the waiver statute or its legislative history shows that Congress cxpected that staiute to be apphed'

retroactively. See id.

351d. (citing 38 C.F.R. § 1.969(a) (1991)).
36See id.

37See id.

38See id.

- I TR R

3 DEP T 0|= VETERANS AFFAIRS VETERANS éENEFrrs ADMtN Cm 20 90-34 RECONSIDERATION OF Fm/u. Com_mTE.E pN WAwE.Rs AND Comomsss (COWC))
WArvmz DECISIONS (bec 31 1990) rgpmued 4n4Velerans LRep (Vcl,enms Educ Prolcct Inc)5515 (1991) B e L e s b :

4038 U.S.C.A. § 5302(b) (West 1991).

P21
i

4! Although VA publications often are incomplete, they can be used effectively in a publicity campaign. At a minimum, LAAs should read and have available the
following pamphlet$ from the Depariment’of ‘Velerans® Affairs: DEP'T OF VETERANS' 'AFFAIRE, PAMPHLET 26-4, VA GUARANTEED HOME LOANS FOR VETERANS
(Aug. 1989); DeP'T OF VETERANS' AFFAIRS, PAMPHLET 26-5, POINTERS FOR THE VETERAN HOMEOWNER (Mar. 1992); DEP’T OF VETERANS® AFFARS, PAMPHLET 26-6,
To THE HOoME-BUuYING VETERAN (Oct. 1989); DEP'T OF VETERANS' AFFAIRS, PAMPHLET 26-68-1, SELLING Your GI HoMmE? (Apr 1989); DEP'T 'OF VETERANS®
AFFARS, PAMPHLET 26-91-1, A Quick GumE FOR HOMEBUYERS & REAL ESTATE PROFESSIONALS (Aug. 1991). Tt [ e e

4238 C.F.R. § 36.4334 (1991).

431d. § 36.4323 (g).
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assertions: .(1) any or 4ll of the subsequent:transferees ‘are
liable to the VA for:the debt of the purchasing veteran; (2) the:
original loan was current when the first transferee acquired the®
. property; and (3) the transferee was-a satrsfactory credrt nsk
when he or she acqurred the pr0perty."4 o
0 T T
The veteran can establrsh the ﬁrst two elements wrth rela-
tive edse. The third elemient, however, probably will bé harder
to prove than the first two.45 The veteran can assist the VA'in
makmg this determination by providing the VA with the
results of any. credrt chécks or employment verifications that
he or she made on the transferee before selling the, home and
by drsclosmg the transferee’s occupauon and mcome at the
?f the sale. Any evidence the veteran possesses that wouldv
help the VA in arriving at its decision could be extremely .
beneﬁctal to the jveteran. The veteran should furnish this
mformatron to the VA regtonal office that maintains the
veteran’s file. Asa general rule, this will be the office that
ongmally approved the loan guarantee. - TN

A request for release ‘or waiver need not follow a specific
formit: Nevertheless, the request-should refer to the ‘appro-
priaté: statutory ‘and regulatory sections undér which the
veteran is seeking relief and should provide all available
evrdence about the ongmal transaction and the’ credrtworthmess

of the transferee An LAA, however, should cautton aveteran '
that the veteran has only one year ; after nonﬁcat:ton of indebted-

ness to' request a warver 45

Thel onc-year lrmttauons pertod begms When the VA.;»‘

notifies the veteran of the mdebtedness by certified mail.

Wheth,er the veteran actually must receive this notice to.
trigger the deadltne is unclear Although the statute appar- :

ently requires the veteran to receive the notice,4” any veteran
who could be liable if a subsequent purchaser defaults on a
VA-guaranteed loan should apprise the VA of his or her
changes of address. - Doing ‘so will obviate any dispute that

“414.§36.4323 (g)1)-0).

could arise if the veteran ever fails to receive -a‘VA notice of :
indebtedness.:A change of address notification should include .
the :veteran’s VA loan number, " The :veteran should isend .the',
address change to the VA regional office that initially handled ’
the loan request.

A veteran who seeks b waiver of indebtedness under the
*“equity and good conscience” standard must present specific
evidence to support his or her request.4® This evidence should
include the -veteran’s-full financial statement and-a statement
describing-how the VA indebtedness will affect the financial
well-bemg of the veteran and hts or herfamily. . . 1.2 o

ol e e ERRE

A recent dCCISIOI'l of the United: States Court of Veterans
Appeals may help to illustrate the: financial impact require--
ment. In Stone v. Derwinski,® the court affirmed the VA’s
finding that a veteran would suffer no financial thardship if
compelled to pay the:deficiency on:a’ VA-guaranteed loan.::
The court remarked that the veteran was ‘arelatively young :
individual whose present income approximately equalled his -
expenses.?® The court noted that the veteran owned an expen-:
sive, unencumbered automobile and opined that he could -
reduce his monthly expenses through:reasonable financial
management.5! Concluding that the veteran could meet his
obligations to the government without having to endure:sub- -
stantial hardship, ‘the court -affirmed the VA's decrston o
waive only one quaner of t.he veteran's debt S2o00 e

Once a: veteran and his.or her attorney have assembled the !
necessary informatign, they mustisend the veteran’s iinitial -
request for release or waiver to a héaring officer.at-the local:
VA .:regional -office.., The veteran may-demand a hearing to :
present evidence supporting his or her request.3? The veteran™
should not rely on the VA to produce the necessary documen-
tation, but should be prepared to build his or her.own record.-.
After the hearing, the VA regtonal office’s committee on

‘waivers and compromises will issue a decision. The veteran

45 See supra text accompanying notes 23-25; see also infra note 71 and accompanying text. AEEEY S S

4638 US.C.A. § 5302(b) (West 1991). - This time period arguably spplies only to waiver requestis—not 1o requests for postsale postforeclosure releases from ’

liability.

47“An application for relief under this subsection must be made within one year after the date on which the veteran receives: aotice by certified matl R -

(emphasis added).

48See Stone v. Derwinski, 2 Vet. App. 56 (1992) (the Coun of Veterans' Appeals ‘will not substitute its Judgment for that of the VA when re“ewtngﬁntawer
decisions). Stone illustrates that a veteran must build his or her factual record in a hearing before the agency. The evidence a veteran presents should comprise all
testimonial and documentary evidence that suppons the veleran’s claim or request.

A 1is (R N ot s ’ i ’,';'“l RASERS MU I PEE N ERRES RN ot ! '»»1(.’

9d.
50]d. a1 58.
sifd,

52/,

e l
33 An excellent text regarding advocacy and case development before the VA is M WILDHABER ET AL. mes BENEFrrs MANUAL (1992) see aLro 38 C FR. pt
19 (1991) (seuing forth the Board of Veterans® Appeals rules of practice).
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may appeal ‘from - this.decision 10:the Board of Veterans’:
Appeals (BVA: or Board). : If the veteran is dissatisfied with
the Board's decision, he or she can file' an appeal w1th thef
Court of Veterans! Appeals54 - . 7o aioy e

Judncnal Revlew of Release and Waiver Decisnons

Foow ko eerrny B
[ AR N I R

I

Created ini1988,55 the Court: of Vete‘rahs"“ﬁtppealsis the

first court to’grant indeépendent review of VA decisions. In its-

brief existence, thé court has issued several crucial: opinions
addressing releases from liability and waivers of indebtedness.
These decisions are important: to’ practitioners because they
detennme the scope and manner of the court's rev1ew o

.rl= W -v‘t‘

Federal law requtres the C0urt of Veterans Appeals to
reverse a Board decision:that is:*clearly ‘erroneous.”$ :In.
applying this standard of review, the court:must give the’
claimant “the benefit of the doubt.”? iThe Court of Veterans’ -

Appeals defined both terms in one early ‘decision.® - First, it

announced that it will ‘hold an agency finding to be “clearly -
erroneous” if, despite thé existence of evidence supporting the
..court ‘on ‘the entire evidence is left
with a'definite.and firm conviction that a mistake -has been -
made.”? - The ¢ourt then addréssed the *“benefit 'of: the doubt™

agency decision, *the . .

standard. It noted that the Board must resolve :an issue in the
veteran’s favor if that issue was material to the Board’s deter-
mination ‘and an approximate balance exists between positive
and negative evidence on the merits:of ‘the issue.69  Accord-
ingly, it concluded that the preponderance :of the evidence

must be against a veteran before the BY¥A may deny a veteran's:’

claim for benefits or. his or her request for release or waiver. -

: . )
[ TP SPGB O ] DA I . ¢ £

438 US. C A § 7252(::) (West 1991) The Court of Appeals for t.he Federal C1rcu1t revlews the deaslons of I.he Coun of Vﬂerans Appeals Su td §§ 7261(:)(3),

7292(a).

' The benefit of the doubt standard differs significantly from
the usual civil burden of proof applied in federal courts st “The
Court of Veterans™ Appeals has emphasized that the standard -
applies only to the merits. of an issue that is (‘material to. the
determination of a matter after evidence has been presented.”62
The court also stressed that the benefit of the doubt standard
does not ease a veteran’s initial burden :of submitting evidence
sufﬁc:ent to; persuade a fair and unpamal 1nd1v1dual that the
veteran’s clalm is well fOunded 63 o ‘ )

" The Couxt of Veterans Appeals also has tnstructed the VA";
on the formulation and documentation of the VA's 1ntemal"‘
decisions. Citing legtslatwe history. the court has stated that
the BVA must “identify those findings it deems crucial to its
decision and account ‘for the evidence ‘which it finds to be:
persuasive or unpersuaswe These decisions ‘must contain”
clear analysis 'and succinct but completé’ explanations. "84 . A"
“bare conclusory statement. without both supportmg analysis '
and explanation, is neither helpful to the veteran, nor. clear"
enough to permit effective judicial review.””65 «

. Despite this clear guidance, the BVA occasionally will deny
a veteran’s claim or waiver request without articulating a legal
rationale, - These dec1s1ons provide fertile grounds for appeals ,

The Court of Vetemns Appeals has revtewed several VA
release and waiver dec1s1ons In Schaper v. Derwinski 6 the
agency sought to collect a deficiency after the foreclosure of a

VA home loan. The veteran who ongmally purchased the

property had sold it to third parties who later defaulted on the
loan. The VA patd the deficiency and sought indemnification
from the veteran.” The veteran requested a release from liabil-
ity, but the VA denied this request, ruling that the subsequent
purchaser had been an unsatisfactory credit nsk because he
had farled to make twelve umely loan payments ‘

"‘«Ht

T e arr o ; et b

555ee Veterans' Benefits Improvement Act of 1988, Pub. L. No. 100-687, div. B, 102 Stat. 4105, 4122-38 (codified as amended at scanered secnons ot‘ utles 36 and .

38US.C).
56See 38 U.S.C.A. § 7261(a)(4) (West 1991).

578ee id. § 5107(b) (“When .-
the doubt . . . shall be given to the claimant™).

58Gilbent v. Derwinski, 1 Vet. App. 49 (1990).5 17 * *

b A : PRI S

. there is an approximate balance of positive and negitive evidenice regirding the merits of [a matérial issue of fact], the bcneﬁt of i

CLUDL T L e T L Taul . BN S

59ld a1 52 (cu.mg Umted States v. Umted States Gypsum Co 333 U S 364 395 (1943))

5°Id (cmng 38US.C.A. § 5107 (West Supp. 1990)).

LA N '/‘v‘ L |\i"‘»“|‘ :
ST A sl foooopr coptoin
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61 A civil claimant ordinarily most demonstrate to the fact finder that a preponderance of the evidence supports the claimant's assertion of fact.

62Gilbert, 1 Ver App. at 55.
63/d. (citing 38 U.S.C.A. § 3007(a) (West 1991)).

$41d. at 57.

AR

65]d. (quotmg Intemauonal Longshoremen s Ass n v. Nanonal Medmuon Bd 870 F 2d 733 735 (D C. Cir. 1939))

661 Vet. App. 430 (1991).

\
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The Court of Veterans’ Appeals reversed, holding that the
agency had violated an express statutory. directive when it
judged the transferee’s creditworthiness by his subsequent
payment history.§? The court, however, upheld the VA’s
denial of the veteran’s request for a waivér of indebtedness,
finding that this decision:was supponed by thc record and was
not arbxu'ary and capnc:ous 68, B

1 R S

Schaper dxd not dlscourage the VA from applymg an
improper standard in other release decisions. - This eventually
provoked another rebuke from the Court of Veterans' Appeals.
In Elkins v. Derwinski,% the VAirefused to release a veteran
from a debt retroactively after finding that the person to whom
the veteran had transferred the property that secured the debt
had failed toimake twelve consecutive payments without
default.- Citing Schaper,- the court condemned the agency
decision as improper. It reiterated that basing an evaluation of
a transferees; creditworthiness on events occurring :after the
transfer is a clear misapplication of the law.” The court again
instructed the VA to outline more clearly the bases for its
decisions in its memorandum statements. o

NIRRT AR ;

<The VA currently is rcvnsmg its mtemal standa:ds for deter-
mining the creditworthiness iof transferees in rulings on

o ) ¥ N | 3 . g v |

61d.

advantage of these new rules to aid their clients,

. veterans® requests for releases from liability.” The new stan-
dards will focus solely on the transferee’s ev1dent re.habnhty
when the property was conveyed. : ‘

Conclusnon

Assxstmg a cl:ent who has been nonﬁcd of a debt ansmg
from a VA loan guarantee requires patience and persistence.
As is trie in all dealings with government agencies, an attorney
must follow.procedural rules and regulations carefully to

;maximize the client’s chances of success.; Nevertheless, con-

gressional directives and the judicial oversight of the Court of
Veterans’ Appeals now assure that veterans will receive fair
hearmgs

Most prOperly documented waiver requests succeed—at

-least in part.72 An attorney -should consider even a partial

‘waiver to be a victory for the client. . The recent judicial pro-
nouncements of the Court of Veterans' Appeals have tipped
the scales in favor of veterans.: Astute advocates will take

T !

6"38 CFR.§1. 964(:)(2) (1991), see also supra notes 30—33 and accompanying text (dlscussmg thc eqmty and good consclcnce standard)

592 Vct. App 422 (1992)

014, at 428

AN e o LT

n Telephone Intcmew wuh Mn Misanko, Depanmem of Ve:era.ns Aﬂ’m Regional Office, SL Peu:rsburg, Flonda (June 3, 1992)

72Agcncy ﬁgurcs oompxlcd in March 1991 indicate thal 73% of waiver requests in the first quarter of 1991 were al least pama.lly succcssful. 4 Veterans' L. Rep.
(Veterans Educ. Project, Inc.) 1005, (1991). ’I‘hesc figures, which show & 300% i increase in successful waiver requcsis since 1989, see |d may ‘be au.nbuu-,d

pnmmﬂy to the new sumtory standards.

o
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Tlps and Observatlons from the 'Frlal Bench

- Lieutenant Colonel GaryJ. Holland
Circuit Judge, Second Judicial Circuit
United States Army Trial Judiciary
Fort Stewart, Georgia

Assignment policies in staff judge advocate offices where
counsel rotate frequently from one section to another and the
waning number of courts-martial often frustrate the efforts of
trial counsel and trial defense counsel to gain experience in
the mechanics of trying cases. Most trial practitioners learn

' the craft by trial and error. In military practice, however,

attorneys generally can try only a limited number of cases.
Accordingly, trial counsel and defense counsel cannot leamn
easily all the skills they should. The results can be upsetting
not only to counsel, but also to military judges. Although a
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-trial jjudge ishould ‘'be “patient, dignified, and;courteous to

Jitigants,” an inexperienced .counsel—often throughno fault
of his or her own—can test 2 judge’s abilities to adhere to that
standard.

This article comprises oneijudge’s suggestions to counsel
on how they may prepare themselves more thoroughly for the
rigots of inilitary ‘trial practice; - This advite should permit
.inexperienced trial practitioners to devote théir undivided
‘attentions £0 the cases ‘and ‘the issues beforé them—not to
‘what military judges will do't6 thém next. THé examples used
in this article derive from incidents: that ‘actually occurred
"during & three-momh penod in the summer and fall of 1992

val s dhw Lo o S
Pretnal Preparatlon

Bt Dm0 Bl BUpeT Vv b ek gy bl

% nA Judge usually mll recewe two" 1mponant sources of infot-
-mation ‘about a:pending case several days before the trial
‘begins. These soufces are.the charge sheet and the convening
‘ordets.*Most judges study these documients closely to confirm
that the specifications’are formatted -properly,.that each
specification actually states an offense, and that the convening
orders correspond with the orders recorded in the referral
blocks of the charge sheets. When a convening authority has
issued several convening orders, a judge will draft a list of the
court members who should be present at trial. A judge also
will consider whether any of the specrflcatlons could bc

- multiplicious for findings or sentence, . bo: iy

If judges routinely must perform these functions, a trial
counsel has no excuse for failing to do the same. If the trial
counsel does not draft the charges and specifications person-

ally, he or she at least should reviéw thein before the charges " -
are preferred tlo Yenfy that they are correct, and to ensure that
»SUfflCleﬂl eyrdence ex1sts to .support eaqh specrflcatlon. P

Attention to detail is the key to successful pretrial preparation.
If the charge sheet contains errors, the trial will not start

smoothly and the mal counsel w1ll begm the case at a dlsad-

‘vantage.”

This judge recently has witnessed a number of pretrial
errors that trial counsel easily could have avoided. In one
case, the trial counsel submitted a specification alleging an
ending date of “June 31, 1992 for acts occurring over a
period of time. In another case, the Government went to court

on a specification that the trial.¢ounsel obvidusly. failed to .

review to ensure that it would survive a motion to dismiss on
statute of limitations grounds.2 In a third case, a tria} counsel

N R T LTI SN,
EESINEE LI SR AT A W

Voot

1 MobEL CobE oF JupiCIAL Conpuct Canon 3(B)(4) (1990). PEERIUN

7-S¢_e MANUAL FOR COU'R'{S-MAR‘HAL lUmuad Sun.es R C M 907(b)(2)(B) (1984) [hcmnaﬁer MCM].

3DEP TOF ARMY ‘REG ‘2y410, LEGAL‘SERVICBS Mn.rn\kv Ius‘nca (22 Dec.' 1989).

2.1, A ”lf.

fraeat gy SO
‘ld para. 5 18(8)(2)

5fd. A "'z?.?w?
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rprosecuting -ah hccused for failirig to obey a lawful -order
neglected to-include in the specification the essential element
1that the .accused 'had -a:duty to-obey the ‘order. :In another
-prosecution for ‘disobedience, the charge indicated that the
+accused-had "violated 'an-order:of :a particular dommander.
*Unfortunately, testimony from the-accused's current com-
mander later revealed that the commander named in the spec-
ification had left the unit two months before the incident
rallegedly occurred and acfually did not issue the order that the
accused ‘was' tharged with disobeying;: Finally, in one recent
‘case, the convening orders listed a total of twelve members to
‘sit on the case—eight officers-and four enlisted members.
 The defense counsel could have sentthe court-martial panel
. below: quorum simply by raising a'peremptory challenge
‘against any of the enlisted members. . To restore:the venire to
+its ;proper: balance; the trial counsel then would have had:to

Istrike rwo officer members. ' ‘Because the trial counsel could

+have exercised only one.peremptory challenge, he or:she
rwould have had ‘to find a reason to challenge the second officer
«for cause—a chancy. prospect at best. - The convening authority
probably would have had:to detail additional enlisted members
to restore the quorum. The military judge and the members
-well might have found thé resulting delay: frutrating—
rparticularly: because ‘the trial counsel could have precluded
this delay by ensuring that the convening authority detailed
more than the minimum necessary number of enlisted members
when the accused first requested enlisted membership on the
court.
b i b TR INTE S (RO AL IS L ORI TE TR B S HIONG R I
In thlS age of reduced case dockets, counsel have more time
to spend in pretrial preparation than they once did. Never-
theless, they should keep in mind the regulatory guidelines for
trial times. Army Regulation 27-103 states that a special
“court-martial should comimence ‘within ten-days after ‘service

_of charges on the accused 4 Slmllarly, a general coun-marual

should begin wrthm twenty days of serv:ce of charges s Thesc
guidelines originated in the “old days," when.each counsel
was trying ten to fifteen cases a month. They certainly should

. Femain valid today.

A trial counsel should have each case substantially ready
for trial before the case is referred. At that point, all that he or
she should have to do is conduct the final interviews of the
witnesses and inform them of the trial date. The trial counsel’s
staff judge advocate also should make sure that each accused
is directed to the local defense counsel’s office no later than
the day-on which charges are preferred. This ensures that the
defense counsel has ample opportunity to prepare the accused’s

... 'defense, -Finally, the adage, “justice delayed is justice

FE TR TR TN
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‘denied,” is not without merit. ' Counsel must developa sense
of urgency about their activities. For a defense counsel, this
means that a court-martial should have pnonty over admlms-
tranve board procecdmgs ' ;

Uncooperauve atntudes and. poor pretnal communications
all too frequently prevent trial counsel and defense counsel
from reaching negotiated scttlements. A court-martial should
be the culmination of the attomeys® efforts to settle their dif-
ferences—not the first time that they dlscuss an 1ssue

el i {

" One pttnbute of military justice is “opcn flle" d1scovery
‘Military jurists pride themselves that the counsel in ‘courts-
martial do not “hide the ball” from their opponents. Too
often, however, belated notifications of pleas, fonim selection,
w1me§scs discovery, and motions disrupt the smooth flow of
events at trials. ‘Most judges have publlshed rules of court
with which counsel must become familiar. “These rules should
be an attorney’s blueprint for trial preparation. Above all else,
a counsel should comply with any time conslramts that appear
in the rules. : 4 .

- Pretrial preparation land :adherence to rules of court are
essential to an orderly presentation of evidence ‘at trial.  An
orderly presentation of evidence allows the court to focus on
televant issues. Furthermore, 2 coherent and professional pre-
sentation of the case will enhance an attorney’s credibility
beforé the trier of fact. ' Accordingly, counsel should show
oppoémg counsel anticipated trial exhibits before trial,
including any sentencing exhibits .that either counsel might
present if the accused is convicted. ' They:also should verify
the accused’s personal data on the charge sheet. Many judges
and members cringe when, ‘during’ sentencing, they leamn for
the first time that an accused really is a private first class—not
a specialist, ' Finally, the trial counsel must investigate any
pretrial restraint imposed on the accused long before the trial
begins The trial counsel also bears the responsibility of
mstrucung commanders on the proper types hmns and namres
of premal restralnts ,

One final obServauon about. pretnal preparauon' ; the trial
counse! has the duty of arranging for the presence of the court
members.¢ He or she must ensure that the members know
when and where they must be present and what uniform they
must wear. - The trial counsel also must impress-on the mem-
bers the need to be prompt.- ‘During the court-martial: of an
accused charged with failure to repair, nothing is'more dis-
turbing than a delay in proceedings while the judge and the
parties await the arrival of an absent court member. Finally,
the trial counsel must prepare the deliberation room for the
members—obtaining sufficient chairs and pencils, paper for
balloting, a. memorandum indicating .who should be present,
the order of entrance into the courtroom, and-a seating chart,
and placing them in the room before the members arrive.

oy e N PR Ty e
L

4 Trial

Perhaps the most prolific source of ‘errors for new trial
counsel is the trial script, or “boilerplate.” A trial counsel
must know the sequence of events at trial. He or she cannot
afford to muddle through the script. An attorney who must be
corrected by the judge while reading the boilerplate appears
unprofessional and loses credibility before the court members.
Common sense suggests that one’s initial impressions of a
person have: at least an unconscious effect on one’s attitude
toward that person. In a close factual case, a trial counsel
cannot afford to offend the -trier of fact during deliberations.
Until a trial counsel masters the trial script, he or she should
rehearse reading the script before each trial. To ensure that
the record is complete, the trial counsel also should include in

‘his or her recitation of the boilerplate the order number, the

issuing headquarters, -and theidate of each court-martial con-

‘'vening order. Finally, in the first session in which court

members are present, the trial counsel 'should list by rank and
last name every member who is present. The trial counsel

should  announce 'absent members. only when they have not

been *viced” by another written order. When the counsel

‘must announce’an-absent member, he or: she should state the
reason for the member's absence—for example, “Major Smith

is absent and has been orally excused by the convening
authonty from pamcxpanon al: this coun—martial ”

The: mal counsel—not the mlhtary Judge—should account
for the partics at each session of the court-martial. :A good
trial counse! never will surrender this responsibility to-the
military judge. Once again, this'is an opportunity for the ‘trial
counsel to enhance his or her credibility before the court
members. If the members infer that the trial counsel is in
charge of the proceedings and see that he or she performs his
or her duties astutely, this impression may facilitate their
acceptance of the-Government’s case. A trial counsel should
relish the opportunity to “perform” in-front of the court
members—to include giving the oaths and asking preliminary
questions of all the witnesses. The trial counsel should not
allow the defense.counsel to perform these tasks. The trial
counsel also can demonstrate’ his or her control over the court-
room by instructing each witness as soon as the witness enters
the courtroom door—stating, for example, ‘Please step around
and face me, raise your right hand to be'sworn.” The trial
counsel then may direct the witness to the witness stand and
ask the preliminary questions. The trial counsel never should
allow a witness to enter the courtroom unless the witness knows

‘iwhattodo R S L L

When'askmg preliminary! quesnons a tnal counsel often

.will neglect to ask the' witness's social security number. This

information, however, can be very important if a retrial or
rehearing is ordered—in our mobile society, a-witneéss’s social
security number may be the command’s only means of finding

SCRIMINAL Law DivisioN, THE JUDGE ADVOCATE GENERAL'S ScHooL, U.S. ARMY, TRIAL COUNSEL AND DEFENSE COUNSEL HANDBOOK, JA 310, para 1-24¢ (May

1992).
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the witness. When asking preliminary questions of a service
member, a trial counsel should obtain the witness’s full name,

rank, social isecurity number;-and ‘unit of assignment, If the
‘witness is a civilian, the trial counsel should ask the witness to

state -his or her:full.name, soc1al secunty number, and resi-
denceaddress T S :
meesses often are nervous when they ﬁrst enter the court-

qoom. The irial counsel can help.to.calm a nervous. witness,

and can ensure that the witness does not forget relevant infor-
mation, by leading the witness during the preliminary ques-
tions—for example, asking, “Are you Mr. John A. Smits,
:whose social security number. is 123-45-67897 - Do you reside

at 123 Apple Street, Nrcelown Texas?” . = %

A tnal counsel can ease the. admlmsu'atwe responsrbrhtres
of orchestrating-the court-martial by ‘using a bailiff.  Using a
bailiff also may protect the trial counsel’s credibility. A trial
counsel inadvertently may create an appearance of .impropriety
by leaving the courtroom to:obtain a:witness—especially
when the Irial counsel returns with the witness:after a delay of
several minutes. ‘Ideally, a-bailiff should be a noncommis-
sioned- officer who can be respected and who can control the
behaviors of witnesses and spectators .at-the trial.  The trial

counsel must:brief the bailiff fully about the bailiff’s duties,

cautioning him or-her to remain alert throughout the
proceedings. The trial counsel also should give the bailiff a
Iist of the witnesses and the order in which they will be called.
Using this list, the bailiff can prepare each witness to enter the
courtroom -immediately after-the preceding witness finishes
testifying.  The court-martial. then will proceed smoothly and
the court will not have to endure unnecessary delays while it
walls for witnesses. = -
The Jjudge .and the court members will apprec1ate a Judrclous
use of the court’s time.-.One technique that permits an unin-
terrupted flow.of :events.is the marking:of trial exhibits before
trial. ‘1If am attorney- places the numbers or letters on the

exhibits before  trial, however,-he or she must take care to

mark the exhibits in the:order in which they will be used. The
court mémbers and the judge will wonder what has occurred if

the: trial .counsel offers “Prosecution Exhibit-5 for Identifi-

cation” without eéven mentioning exhibits 1 through 4.. A
counsel can avoid -nonsequential numbering or lettering by
keeping a list-of all exhibits and placing the correct number or
letier on each: exhlbrt when he or she first uses it.
S TR T H O N 0 TR

Exhibits used at 2 premal hearmg should be marked only as
appellate exhibits if the proponent does not expect to use them
during his or ‘her case-in-chief, - Any exhibit & proponent
intends to present to the trier of fact, however,:;should be
marked as a prosecution or defense exhibit for identification.
Counsel also must remember to use the phrase *“for identifi-
cation” whenever they irefer. to exhibits until these exhibits
actually are admitted into evidence.

DL LT
SNl ’ i

7MCM, supra note 2, R.C.M. 905(a).

.. If the proponent of an exhibit previously:has shown it to the
opposing counsel—preferably before trial, as suggested above—

-he or she need not present the exhibit to the opposing counsel

again before showing it to a witness.. In essence, the proponent
need only say, “Sergeant Jots, I now show you Defense Exhibit

;B for Identification, prevlously shown to the trial counsel Do
'you recogmze that"” ' . ‘

In the past, mlhtary motions practnce best could be descnbed
as bare bones.- Unlike civilian trial attorneys, military counsel
rarely, if ever, provided written briefs on anticipated motions.
Although this practice is changing only gradually, counsel

-currently would be well advised to do more than merely. pro-
‘vide a “notice of motion.”
.ticular relief the party seeks and the legal basis for that relief.”

Each motion should state the par-

Both the trial counsel and the defense counsel should relish

‘the opportunity to.place their posmons on the motion m writ-
.ing before the judge. : ; ¥

L ‘ PSRN : [ERTIEN
Each counsel’s argument on the motron should include sup-
porting authority. Too often, a counsel will provide notice of
a motion without actually revealing the precise basis for the

.motion to the military judge. :Likewise, ‘an: opposing counsel

rarely will respond to a motion-in writing.: A judge, however,
ordinarily will want to‘receive as much information as pos-
sible on a motion before trial. - If the judge can complete any
necessary research before the trial begins, he or she should be

-able to frame the relevant issues, use court time judiciously,
.and issue a proper ruling. ‘Counsel who actually: organize
iwritten briefs before trial also tend to frame relevant issues

more adeptly at trial than attorneys who argue off the cuff. In

.this time of reduced case dockets,.no excuses should Jusufy
“hurried or cursory motions: pracuee : ,

After the judge disposes of motions, the defense counsel
must.enter a plea on behalf of the accused. : Before the trial
begins, the defense counsel needs to describe the trial process
to the accused and tell the accused what he or she will have to
do during the trial. The attorney must emphasize that the
defense counsel—not the accused—will enter the plea. The
defense counsel and the ‘accused should stand when the judge
asks for the plea and should continue standmg while: the
defense counsel enters the plea -

-+ The defense counsel must be able to enter:a proper plea
Like many.other military proceedings, courts-martial are very
formal. ‘Pleas need to be exact.: When entering a plea by excep-

tions; or by exceptions.and substitutions, the defense counsel

should write out the plea and should provide a copy.to the
judge'and the trial counsel. 'The plea must reflect an answer to
each charge and each-specification. - If the accused pleads
guilty or. not guilty to all charges and specifications, however,
the defense counsel may adopt a shorthand approach—simply
announcing, “Your honor, the accused pleads to all charges
and specifications: Guilty [or Not Guilty].” The actual plea
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should be the last words spoken when entering the plea;
therefore, the defense counsel should not say, “Not guxlty to
a!l charges and specrﬁcatrons

Once the. pleas are entered the tnal on the ments beglns At
tlus point, the judge will initiate a guilty plea inquiry, unpane.l
the court members, or permit counsel to present therr opening
statements. Regardless of the type of trial, the trial counsel
must adhere continually to his or her ethical obligations to
seek _)ustlce. A frial counsel cannot become so mvolved with
his or her role as an advocate that hé or she forgets the trial
counsel’s underlymg function as a protector of the mrlrtary
justice system.? A tnal counsel may promote military justice
most effectively by protecting the record of trial for appeal—
not by advancing novel concepts during the trial i m an attempt
to introduce cumulative evidence before the fact ﬁnder In one
recent case, the trial counsel sought to remove three coaccused
from the courtroom, where they were watching the trial as
spectators, while the alleged victim of a gang rape testified
against the fourth coaccused. The trial counsel apparently
gave no serious thought to the appellate issue of an accused’s
right to a public trial. In another case, a trial counsel sought to
1ntroduce the vrctrm s sworn statement to the police as
residual hearsay, even though the victim was wrlhng and able
to testify at trial. One common scenario is the attempted use
of uncharged misconduct during trial. Unfortunately, trial
counsel who use this tactic often appear to have dévoted' 'tittle
thought to the precise grounds for admitting the uncharged
misconduct. If an accused’s misconduct is important to a
case, the accused should be charged with that misconduct
unless the statute of limitations prevents this. Even if the trial
counsel does not discover the uncharged misconduct until his
or her pretrial preparation, he or she might constder brmgmg
an additional charge to aver the mrsconduct

The following sections set forth some other suggestxons that
might help the trial performances of trial counsel -and ‘trial
defense counsel: : , .

Monitor the Judge

In every guilty plea case, the trial counsel must watch the
judge to ensure that the judge Jinadvertently does not omit
necessary explanations or rights advrsements A trial counsel
who believes that a provrdence rnquxry is defectrve must not
hesitate to bring the defect to the ]udge S attentlon—after all,
the identification and correction of ‘defects is part of the trial
counsel’s duty of protecting the record.

Voir Dire

Many defense counsel ask prospective panel members lead-

ing questions during voir dire. This approach, however, may o

8 STANDARDS FOR CRIMINAL JUSTICE Standard 3-1.1(c) ( 2d ed. 1980). '
9See UCMJ ant. 134 (1988), see also MCM .rupra note 2, pt. v, 4 63 .
10§0¢ MCM, supra note 2, pt. IV, § 63()(1)." e

not be:the best option-for the defense counsel. . Asking non-
leading questions encourages members to open up and, there-
fore, may provide the defense counsel with better insights and
grounds for challenges than leading quesnons would. Accord-
ingly, instead of asking if “all members agree with the principle
of law that the accused -is presumed to be innocent of the
charges against her,” a defense counsel could inquire, *Colonel
Hart, what are your thoughts about the accused bemg pre-
sumed mnocent of the charges agamst her?” |

When a defense counsel asks such a questlon, the trral
counsel should be prepared to protect the record by asking
appropriate rehabilitative questions. - Alternatively, the trial
counsel can undermine the benefits the defense may gain from
use of this tactic by asking leading questions in a “‘preemptive
strike” approach before the defense counsel conducts voir

Many trial counsel routinely oppose defense challenges for
cause—apparently believing that, because they are trial advo-
cates, they are supposed to thwart the goals of the opposmg
counsel chertheless, when a legmmate 'basis for a ‘causal

'cha]lenge exists, nothmg should prevent 2 ‘trial counsel from

joining ina challenge Or even exercising that challenge before
the defense counsel has the’ ‘opportunity to do so. Like the
judge, the tnal counsel has a duty to ensure )ustrce and falr-

‘ness in the proceedmgs

Address the EIements Charged

The trial counsel must ensure that the testimonies of
Government witnesses address every element of each offense
charged. For example, although the court-martial members
may ‘harbor no doubts at all-that the victim of an indecent
assault? is not married to the accused, the trial counsel. must
introduce evidence to prove that element of the offense.! He
or she can do so easily by asking the victim, “What was your
marital status on [the date of alleged offense]?” If the victim
was married, the trial counsel should ask a follow-up ques-
tion—"“Who was your spouse?” The trial counsel and the trier
of fact also would benefit if the counsel would describe in his
or her closing argument how each piece of ev1dence proved a
particular element of each offense. Too many trial counsel
overlook the elements of the offenses after becoming preoc
cupred with other matters in thetr cases '

Laying Evidentiary Foundations

Many counsel can lay foundations for evidence only with
great difficulty. This task, however, should be accomplished
easily. An attorney should rehearse questions with the foun-
dation witness before trial, framing these questions directly
from the applicable evidentiary rule. For example, to prove
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that'a’chain of custody document is admissible hearsay ‘undér
Mtlltary Riile ‘6f Evidence 803%! as a‘record of a regularly
conducted activity, ‘the proponent must €stablish; inter alid,
that the entries 6n the record were made’ contemporaneously
with the ‘events recorded.12 - Nevertheless -an” ttorney ‘only
rarely will ‘ask a wrtness, When are entnes placed on thrs
form™as. T |
Y ,,4 [RER .

When an attorney struggles to lay a foundatlon before court
members, the members will infer that the attorney lacks
competéncé in the legal profession and 'his or her. credibility
will be diminished. I a counsel must sk foundation ques-
tiohs, he or she should ask the questlons one after another
untll the foundatton is la1d \ e

Y [T e

: . : A “ -
i - [ A R e e

Hearsay and Authentication S

CouHSel néed to understand the dxfference and the mter-
play, hetween ‘the hearsa and authentrcatlon rules.’ The
presence of an authentrcatmg or attestmg certlflcate on a
document does not,make the document admmsrble auto-
maucally Authenucauon merely shows that the document is
genuine. Accordmgly. if the document contains hearsay,
authentication is only the first § step fo entermg it, 1nto evrdence
The proponent also must lay the necessary foundation to
admit the document under a hearsay exception.14 "

Askmg Quesrtons Properly

I : ARNT IE RN § RSN T SR L LI SEE TS LSRRI S S A

Many counsel have been remiss ‘at asking nonleadmg ques-
tions.. ‘This is especially true in redirect examinations.’. Gener-
ally speaking, leading questions' are: appropriate only :during
cross-examinations. ' A redirect examination is not a’ cross-
exammahoh therefore, leading quesuons ordmarrly are not
perrmtted in a:redlrect exammauon L
" Asa rule of thumb, counsel may asstirre that any question
begmmng 'with the wOrd “dld" is leadmg Durmg direct and
redlrect exammatmns an attorney should use quesupns
begmmng w1th “how, where, what when why, and w] 0.
When he or she faﬂs to do so, thé opposmg counsel should
object and shiould insist that the quesuoner adhere to the well-
established rule forbidding the use of leading’ questrons in
direct examinations,

. . - it LA
S S T T IO T

TR IR 3’{ SR a s e I
115'ee‘:'d; Mn. R. Evu) 303 LR At VI B [ SN SE R
TR TR RS PO g ;;‘l;l" AT

12S¢ud ML R.. Evtp 803(6) Ry o '> \‘

v TheFmdzngs et SR L

A Judge will notice when a trial counsel depends ol the
judge to formulate the findings worksheet. Formulanng the
‘worksheet is the trial ‘counsel’s initial responsnbrhty A ‘trial
lcourlsel should recogmze ‘which lesser-mcluded offenses will
be in rssue before the case begms 15 R

By prepanng the ﬁndmgs worksheet carefully, a tnal coun-
sel can allow the members little ‘or no chance of makmg an
uregular announcement -The language that the court must
except or substltute to ﬁnd the accused gullty of a lesser-
included offense should be typed directly onto the sheet. The
trial counsel also should prov1de the draft ﬁndmgs woxksheet
to the Judge and the defense counsel at least one day before
the trial begins, . : : o :

. _J” e RéSpect the‘CourtRéportér" . -

CounSel must be consxderate of court reporters An attor-
ney should not continue to talk as he or she gives arn exhrblt o
Lhe reporter to mark. Moreover, both the trial counsel and the
defense counsel should provrde the court reporter with lists of
thelr witnesses at the beginning of the tnal Each list should
dtsclose the full name of every witness the attorney | mtends to
call ;lf an attorney expects to call a witness who wtlliuse :
medical or scientific jargon or other arcane terms, the attorney
should ask the witness how to spell these terms correctly-and
should provide this information to the court reporter before
the 'witness testifies. ‘A trial counsel or defense counsel who is
‘courteous 10 court reporters will be amazed at how-much
better he or she will appear in recards of trial than his: or her
1nconsrderate colleagues

Counsel should avord unnecessary conversatrons dunng the
proceedings. In particular, an attorney should not speak while

another person is speaking.

Citation to Authority

S e . . . "
e i LI SRR . i

When menuomng cases in arguments ‘before judges, many

: counsel 'state the names of decmons that’ support thelr posi-

t10ns, but fa11 to g1ve the crtatlons for these dec1smns This
conduct is excusable only when a case is c1ted properly ina

o4
ik

PR YA .
(IS N
i

. . eadp v b Nl o e o W oo ! 03 nmbo o TR .
13A military judge probably would not sustain an objection on’grounds that this question is leading. Most mihtaryjudgles will allow even leading questions when

counsel are asking foundation questions.

14 For an excellent discussion on this topic, see United States v. Duncan, 30 MJ. 1284 (NNM.CM.R..1990). For 3 more recent examination of this issue, see United

States v. Brandell, 35 M.J. 369 (C.M.A. 1992).

(R

15That an offense is listed as a lesser-included offense in the Manual for Courts-Martial docs not mean lhat it should appear on l.he ﬁndmgs worksheet. The
Govemment must possess some evidence that could persuade a reasonable fact finder that the accused committed the lesser ¢ffense. ' .
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written brief to which the counsel refers. -As & matter of com-
mon courtesy, an attorney who feels compelled to mention a
" case in oral argument should not hesuate to show the judge
: wheremaxcasemaybefound. IR AR

. o e g n
Potentzal for Rehabzlztaaon -

) Durmg sentencmg proeeedrngs, many trial counsel seek to
elicit opinions on the’ abcused‘s potennal for rehabxhtauon
from witnesses who Kknow very little about Lhe ac:cused.’6 A
lishing a proper foundation for ;he wrmess ] oprnlon and by
declining to attach qualifiers 1o quesuons about the accused’s
rehabilitative potential. In particular, a trial counsel should
refrain from asking about the accused’s rehabilitative potential
“as a soldier” or “as a member of the Armed Forces.” The trial
counsel’s only permissible question is: *“In your opinion,
what is the accused’s potential for rehabilitation?"17

Case law indicates that “rehabilitative potential™ means more - -

than a return to duty. It means a return to society.!® Only
rarely will the Government identify an accused who cannot do
anything productive in society. - Accordingly, trial counsel
would do well to incorporate into their trial practices the
following guidance from the judges of the United States Court
of Military Appeals: *“[W]e believe it to be the rare case where |

it is necessary for the Government to introduce such oplmons o
Havmg o
rehabilitative potential is a mitigating factor.: Lackmg rehabil--
itative potential is not an aggravating factor,”’% . In many . .
cases, the risks of error arising from use of rehabilitative
potential evidence will outweigh any advantages of presenung L

unless the accused places such potential in isste .

this evidence. .

... Posttrial Procedures
U i , ;m‘l
'Défense Counsel
r ' sedo vy ‘ :
A defense counsel musl prepare hrs or her clrent for the

potenual outcomes of the trial before the trial actually begins.
In particular, the defense counsel must tell the accused what

will happen if the accused is convicted. If the accused ulti- -

mately is convicted, the defense counsel should meet privately

with the accused to discuss this matter again. This is espe-:
cially important when the accused receives punishment other -

-zthan confinement, such as restriction or reduction. The defense

counsel must tell the accused and the command ithat these
© punishments cannot be executed unul the convenmg authorlty
takesacuononthecase o T

l_ . At

. Trial Counsel

R

-

Judges drscussmg ihe posurral duties of trial counsel often

' complam of three areas in whlch many trial counsel are
' remrss () mal coqnsel frequent]y fail to collect the exhrbus

“and | grve them to court reporters before 1eav1ng the counroom
(2) (hey neglect to pohce courtrooms, dehberauon rooms, and
‘waiting rooms ‘after their trials end; and 3) they fail to read
records of trial carefully. The last offense may be the worst.
Although trial counsel often Kéep records of trial for extended
periods before forwarding them to trial judges, they appar-
ently overlook many errors because they pay insufficient
attention to details in the ‘records. This neglect detracts sub-
stantially from a trial counsel’s success at protecting the record.

Conclusion

This article was written in an attempt to improve the per-
formance of counsel at courts-martial. Chiefs of military
 justice and senior defense counsel must monitor their sub-
ordinate attomeys carefully and must train them in the per-
formance of their duties. A supervisory attorney can teach his
" or her subordinates most effectively by observing and com-

menting upon their performances at trial—not by sending them

“into ‘the courtroom supported only by meager pretrial guid-

ance and letting them “sink or swim.”

 Two recent cases illustrate this principle well. In the first
case, a trial counsel who previously had served as a legal
assistance attorney for several years was trying his first con-
tested case before court members, The accused was a black
- female soldier. The inexperienced trial counsel exercised his
,peremptory challenge against the only black female member

. of the panel. When the defense counsel requested a racially-
- neutral reason for-the challenge, the trial counsel responded

that he need not give a reason because his challenge was per-
emptory. Although the trial counsel was remiss for not

. knowing about:Batson v. Kentucky 2 the trial counsel’s chief

of military justice also was at fault for allowing the trial

++; counsel to proceed alone wuhout knowmg the rules for chal-

*lenges

oo

16See United Suu:s v. Aunch 3] MJ' 95 (CM.A. 1990) Umled States v. Ohn 28 MJ 301 (CM A 1989) Umled Slau:s v, Homcr 22 M 1 294 (C M:iA 1986)

l7MCM supra; nole2 RCM 1001(b)(S); see aLro Auru:h 31 MI at96 . :

18 Horner, 22 M J. a1 294,
19 Aurich, 31 ML &t 95-96& k.. .. oo

2476 US. 79 (1986).
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~--In'the :second case, a trial-counsel conducting :the cross-
- examination of an accused sought to impeach:the accused by

-introducing the written record of a nonjudicial punishment

proceeding into evidence under Military, Rule -of Evidence
6092! as proof of a conviction. The defense counsel did not
object. The defense counsel also called a military policeman,
who testified without objection from the Government about
exculpatory statements that the accused had made 10 him. In

 the first situation, the defense counsel should have objected
 because a record of nonjudrcral pumshment is madmxssrble as
"ev1dence of a conviction for 1mpeachment purposes.%? ‘ln ‘the

flns“ ids Umled s:aiegv Brown 23MJ 149 (C.MA 1936)

-ﬂlMCM ;rupranot.ézMﬂ R.Evid. 609. *- SRR

second situation, both counsel should ha‘ e realized’ that the
‘accused could not use t.he hearsay exempnon for the adrms-
’smns ‘of a party 0pponem to mtroduce hmrsay evxdence of h1s
"own adm1ssxons

i T L e

o ook a1

! ‘,}"J?

FaTASRERISVRER

[ N St R L I R SRS e it

. .Undoubtedly, an -attorney ‘should gain experience in the

»; courtroom; | Nevertheless, the ‘military justice ;system: cannot
..afford to allow.counsél 1o perform:alone without ensuring that

they are trained properly in rudimentary trial procedures and
evidentiary rules. What irks judges the most is the inability of
counsel to better themselves as trial advocates because they
have not mastered the procedural requirements of court-martial
practice. Counsel cannot be expected to learn everything they

.. need to know from law school classes or the Judge Advocate

Offrcer Basic Course The responsrbrhty for training rests

& with ﬁrst-lme supervrsors Profess1onal development classes

* ‘for trial counsel and defense counsel should mclude not only
advocacy mstructxon but, also instruction and scenanos on
procedural and evidenuary ruIes

UL Byt

o r P et
PPN P S R I

lntroductron 7y
in the 19905 ‘the Depart.ment of Defense (DOD) will faée
challenges 'that were impossible to imagine several years ago
“Nationat social’ ‘and ‘economi¢ problems. combined with'an
levolving new world order, have thrust the future role of the

[ : EEPIS A B R R T VI B

\ ;‘ .,‘ Ji))t 'v,vf|1“
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Usmg Humamtanan Actnvrtres A
" as'a Force Multiplier and | S
-.as a Means of Promoting Stabrlrty SN TR

~in Developmg Countrles A U

Major Fran w. Walterhouse e
Pefensg‘Appellaze Division, USALSA
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military into the forefront of issues confronting the United
States. Conflicts rage over the size of the defense budget and
the need for a defense force in the absence of the Soviet threat.!
Debates abound over what to do'with the so-called peace divi-
dend.2 At the same time, the drug war continues? Iraq and

“Libya actively taunt world leaders,? c‘ivil strife rageg in the

FERAERE SNt AN TR SIS SRR Tl SRR o

' . o : T ER et
Sy oy ! ‘ A b L ey

"'Hus article is based 'on a written. dxssemuon that the author submrued td lausfy, in pan the Master of Laws degree requnemems -of the 4(1]1 Judge Advocau:
OffeeerdualeCourse R I T I I AN , T B N R0 N ST ;

1Barton Gellman, Keéeping the' U.S. First, WasH. PosT, Mai. 11; 1992, it Al; David Hackwon.h APemagonahDreamland WasH; Posr, Feb. 23,1992, at'C3; John
Lancaster, In Today's Army Being All You Can Be May Require Bailing Ous, WasH. PosT, Mar.:10; 1992, .at A1S; John Lancaster, Top General Supports 150,000
U.S. Troops in Europe as Hedge, WAsH. PosT, Mar. 4, 1992, at A20; Plan Aims to Block New Superpower, RICHMOND TIMES DispaTCH, Mar. 8, 1992, a1 AS;
Gordon R. Sullivan, How the Army Sees A New World, WasH. PosT, Feb. 23, 1992, a1 C3.

2David Hoffman, Americans’ Mood Limits Foreign Aid, WasH. PosT, Mar. 10, 1992, at Al; David Hoffman, Forexgn Ald's Eradmg Con.rensu.r, WASH POST Nov
24,1991, at A4; Pentagon Spurns Aspin’s Budget Cuts as ‘Political’ , W Ask.: PosT, Feb. 28, 1992, st A4, -, /... LT - S

3Michael Isikoff, Bush, Latin Leaders Agree to Stepped-Up Drug Fight, WasH, PosT, Feb. 28, 1992, at A2; Michael Isikoff, International Opium Production Up
8% Last Year, WasH. PosT, Mar. 1, 1992, at A4; Eugene Robinson, Per’s Summit Stancé Raisés Questions Jor US. Anti-Drug Effort, Wash. Post, Mar. 3, 1992, st
ABB.

4Gadhafi Says 2 Men Can't Be Extradited, W asH. PosT, Mar. 3, 1992, at A14; Kurds Flee Area Outside Safety Zone, W AsH. PosT, Jan. 19, 1992, at A21; Members
Urging Possible Use of Force Against Iraq, WAsH. PosT, Mar. 8, 1992, at A8; Caryle Murphy, Report on Bombing Suspects Disputed ty Libyans, Briton, W asH.
Posr, Feb. 12, 1992, at A26; Trevor Rowe, Iraqi Official Warns that UN. Personnel May Become Targets, WasH. Post, Mar. 3, 1992, at A12; Trevor Rowe, UN.
Finds ‘Evolution’ in Libyan Stance, WasH. PosT, Mar. 5, 1992, at A34; Trevor Rowe, UN. Set to Warn Iraq Anew, WasH. PosT, Mar. 10,:1992, at A13; -Strobe
Talbott, High Noon Minus the Shoot-Out, TIME, Feb. 10, 1992, at 39.

R
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former Soviet Union with persistent challenges by Communist
politicians who call for the downfall of Boris Yeltsin,5 peace-
ful coexistence continues to elude the Middle East,5 and Carib-
bean ‘and Latin American nations persist in their age-old
tradition of governmental instability.” Poverty, hunger and
disease continile unabated in mderdeveIOped countriés and are
becoming increasingly more problematic in the former Soviet
Union.?

4

Expandmg the Role of the Amencan Mtlztary

In this Jumble of world events, the importance of the mili-
tary in any capacity other than its traditional role may not seem
apparent at first glance. Nevertheless, the m111tary is—and
will continue to be—involved with every one of these issues.
Over the past seven years, Congress substantially has expandcd
the DOD’s iinvolvement in actions normally categorized as
foreign assistance. With that expanded involvement has come
the difficult task of picking a path through the mine field of
constitutiona!l and statutory restrictions that limit the DOD’s
authority to advance American foreign policy interests by pro-
viding disaster relief and humanitarian and cw1c ass1stance to
other nations.

A Ttrne to End rhe "Seat-of rhe-Pants Appraach"

v [I]n a fragmented and challenging new'

~ world, American foreign policy needs a
conceptual overhaul, the kind of coherent -
vision that it got in a simpler past from such
men as Dean Acheson and Georgé Kennan.

A seat-of-the-pants approach to interna-

tional relations, even one with its share of -
short-term successes, will not preserve
Amencan leadershtp 9

- Learning the new rules under which it will have to operate
is only part of what the DOD must do to adjust to the evolving
world situation and to contribute to the development of
America’s foreign policy. The DOD must develop a cogent
and workable strategy to ensure that it can fulfill its
warfighting mission in the face of budgetary and personnel

cuts, whlle continuing to promote’ regional stabxlxty in the
numerous trouble spots that threaten American’interéss.
Without a strategy that takes into account the widest range ‘of
discxphn%—pohucal psychologlcal -econodmic, socnal Jegal,
and military—the DOD cannot hope to hold its own ‘in this
swiftly changing world. The DOD, of course, must: devel()p
its strategy in conjunction with other federal agencies, not
only to ensure mutual support for national goals, but also to
compel the development of goals vital to the United States
into a much-needed comprehensive plan. For the United
States to declare victory, pack up, and go home to bask in the
glow of victory after spending the last forty years fighting the
spread of communism would ‘be incongruous. By adopting a
policy of benign neglect toward the ¢tountries it formerly
endeavored 'to protect, the United States would leave those
countries prey to uphcaavalI and mstablllty that mevxtably
would require Amel‘lcan atténtion and assistance. Devoung
energy and ‘money to creating conditions that will lead to
permanent changes in those countries and that gradually will
stabilize entire regions makes more sense politically and
economically. .The expanded authority Congress has given‘ to
the DOD provxdes a means of workmg toward that goal. I

e
i

To the umnmated the DOD's' new-found authonty 10
engage in humanitarian and civic assistance may- appear clear
and unhampered. Statutory provisions and regulations, how-
ever, cannot be read in a vacuum. Many authorizations and
limitations that affect the DOD’s stabilization mission are not
found in legislation that generally is considered to be military:
This article will examine those authorizations and limitations
by exploring the constraints of fiscal law and the ‘statutory
authorities for DOD actions. An analysis of these constraints
will show the complexity of the expanding authority that
Congress has given to the DOD and the need for Congress to
allow the DOD a less restricted use of this authority.

-t ~The Constraints of Fiscal Authority>” coed
Why Warry About F zscaI Law7

A thorough analysis of the role of the military must include

an examination of the military’s fiscal authority. In the truest

SJames Camey, Yeltsin's Enemies, TIME, Mar. 9, 1992, at 32; Rowland Evans & Robert Novak, Time of Troubles far Yeltsin, WasH. PosT, Feb. 12,1992, at A23;
Blaine Harden, Croatia Accused of Rights Violations, WasH. PosT, Feb. 15, 1992, at A29; Fred Hiau, Killings Rife in Nagorno- Karabakh Moldova, WasH. PosT,
Mar. 3, 1992, at A12; Laura Silber, Serbs Place Bosnian City Under Siege, WAsH. PosT, Mar. 3, 1992, at Al3. }

6Jill Smolowe, Vengeance I's Mine, TIME, Mar, 2, 1992, at 32.

7Lec Hockstader, As Conflicts Wane, Central America Strives for Long-Term Stability, WASH PosT, Jan. 19, 1992, at A20; Bruce W. Nelan, No Time for Colonels,
T, Feb. 17, 1992, a1 41; 3 Policemen Slain in Peruvian Strike, RKHMOND TiMES-DISPATCH, Feb. 15, 1992, at AS.

$Bruce W . Nelan, A Land of Stones, TiMe, Mar. 2, 1992, at 29; Eleanor Randolph, Ex-Soviet Aid: How, What and o Whom?, W AsH. P6ST, Jan. 19, 1992, ﬁl A20;
Carol Reed, Albania Hit by Food Riots; Thousands Flee fo Port, WAsH. PosT, Mar. 1, 1992, at A24; Margaret Shapiro, GI Rations Lift Mascow Pensioners, W AsH.
Posr, Feb. 12, 1992, at Al; Margaret Shapiro, Moscow's Hard-Luck Fiea Markets, WasH. Pos, Feb. 15, 1992, at Al; Jill Smolowe, Bad to Worse, TiME, Feb 10
1992 ar 32. . .

Richard Lacayo, Boldness Without Vision, TIME, Mar. 9, 1992, at 25; see also Zblgmew Brzezinski, The West Adrift: Vision in Search of a Strategy, WasH. PosT,
Mar. 1, 1992, at C1.
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sense; the mrhtary legally. cannot act without ﬁscal authorrty
t,ary s rmss:on but the mrhtary is po»yerless to perfgrm thls
misston unless Congress. authorizes military activities and
approprlates :money. to fund them. 'This -constraint seryes as
the cornerstone of the ﬁscal responsibility the. Consututron
demands of the federal govemment. s r e

atehl b el

"}t"‘f oo
'The Constrtunon rs s the basrs for understand.mg the .lSSllCS
presented here. From that.document flows all. authority.and
responsrbllrty for governing the United States. | All legislative
authority vests in the Congress.!0.. On,ly Congress can.raise
money -0 pay for,the operation of the government.}! Although
the President is; the Commander -in Chiefof the, Army.and
Navy.{2 only Congress has the power o ralse and support these
foroes”, Woni wnt b e o o
.ll' ".’iri"."‘ | i”’r R AT 2
o Congress’s greatest power denves from the consuruuonal
mandate that *[nJo Money shall be drawnfrom the Treasury,
but in Consequence of Appropriations made by Law.”14 This
clause gives.Congress control overall the functions of the fed-
eral- govemment. for wrthout ‘money, the. government cannot
t‘unctron IS EITER B

[ s L

I ‘-,’.’

¥ ;:Congress has created al complex -yet: workable method to
ensure that control ‘of the public fisc remains in:its hands. . In
the process of appropriating money from the Treasury to sup-
port. the operations of the government, Congress mescapably
“defines the contours of the federal government, 13 . =

UL S B R T LS S I E A r IV PITE B ST S IETLTIU ] TURHIN AT TS AP R FAIT
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The Constitution empowers Congress “[t]Jo make all Laws
which shall bé:necessary -and proper. for. carrying into Exe-
cution the foregoing Powers, and all other Powers vested by
this Constitution in the Government of the United States, or in
Sy

"v\LJ ,Illlji

D

i ,ll\ Shalon ot T o
|0US CONST art, L§ Lo gt o ,
R B R TLIT TR IRt ot ER RN

11/d an. 1, § 8,cl. 1.

lzla‘ an. I, §2 ‘el l Gope T by ]
T S e e R .
13ld an. I §8 cls 12 14 £

14/d. an. 1,§9,cl. 7.

15Kate Stith, Congress's Power of the'Pursé, 9T YALé LI 1343 1345 (1988)(
s i RIS R
l‘5US Consr ar. I §8 cl 18

4T AT S e A e T

17C0N'nucr LAW Drwsron 'nm JUDGB ADVOCATB GENER.AL S SG!OOL U S. ARMY ’JA 506 'Frscu. Law Dasknoox 1- 16 (Aug 1991

T v T Ll : PR ST TN E SR

N Gt R

lslOUSCS § ll4a(an Coop 1991).

195¢¢ 31 U.S.C.S. § 1104 (Law. Co-op. 1991 (requiring thé preparation of the budget);:id::§ 1105 (seititig fonh the required contents of the bidget).:»
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any. Department or Officer thereof.”16: Congress has used this
authority, well, enacting statutes. whrch ensure that it will-be
able to carry. out ifs -duties of rcontrolhng the expendrture and
accounting of pubhc funds Before examining those statutes,
p brief dlscus31on of several elements of .the budget process
and Congress's, use. of powers, is. necessary 10 assmqa full
understanding of the issues.: R o

30

+0J

The Budgeting Process1?

PRI g b oot e ot A e 1\.'.»_;‘2'5“-

Budgetmg isa complex and ume—consumrng process. Con-
gress must complete two steps to give a gavernmental agency
or program money and the authonty to spend it. . Inan - 3ppro;
priation brll. ;Congress designates a certain. amount of [money
that can be taken from the Treasury,and used fqr a specxﬁc pur-
pose,. Before appropnated money s can be used however. Con-
gress also must pass an.authorization brll allowrpg the money
to be appropnated 18 Somepmes the authonzatron and the
-appropriation are contarned ‘in. the, same leglslauon, but: often
thcyaremseparatcbllls., T .

""7’ RUNYS [ VR SR T TR TIN B

The fundmg .process begms wrth the formulatron of pro-
posed budgets by each govemmental agency. These budgets
are consolidated and submitted by the President to Congress.!?
Separate authorization committees in each house of Congress
then hold hearings, . Warking within the cost ceilings provided
by their respective budget committees, they draft legislation to
authorize appropriation of funds for agencies:and.programs in
the consolidated budget After completing its s draft legisla-
tion, each committee provides it to the full house, which votes
on it. If the House and Senate versions of ‘the legrslatron
differ, a conference committee will meet to work out a version
that is aceeptable to both houses. _Both.houses”_then.‘wrll vote
on this compromise version. Once a committee’s draft legis-
lation is approved, Congress sends it to the,President for sig-
nature or veto. Appropriations-committees of both houses
follow the same procedures to produce legislation appropriat-
ing the desired level of funds from the Treasury.. Only when
Congress and; the Presrdem have completed both procedures

v
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will governmental agencres and programs have the funds they
needtofunctron RS

. Congres’s;s"Powerof thePurse o

An authorization act authonzes the expendlture of a speci-
fied amount for certain purposes An appropriation act estab-
lishes the specific amount of money that can be ‘used—not
necessarily the full amount authorizéd—and contains any
additional restrictions Congress may wish to impose on the
use of the money. To determine the extent to which Congress
controls the functioning of the government, one need only
take as an‘example the annual national defense -authorization
and appropriation acts, which typrca]ly comprrse hundreds of
pages T i

" The Consntutron imposes one very powerful monetary
restrlcuon on Congress by lumtmg to two years ‘the ava11-
abrllty of appropnauons for the “Armies.”0 - Congress also
can impose the two following limitations on military spendmg
it'can appropnate ‘less’than the authonzed amount or it can ‘set
aside amounts of money within the appropnauon for specrﬁc
purposes. Congress’s authority to enact these hmrtat:rons is
virtually without restriction, other than the power ‘of the Presi-
dent 1o vetothe bill. - The :‘Supreme Court recently reitérated
this point, stating that “when the government:appropriates
public funds to establish-a program it is-entitled to define the
limits of that program.”2!

Statutory Auithority

.- Congress has devised a statutory scheme to control the
expendlture of public monies. . The statutes cover.every
conceivable Joophole. that would allow a government agency
to. spend public funds wrthout the. authonzauon of Congress.
The most unportant of those statutes are descnbed briefly
belowT o SRR T T y

The Purpose Statute

How does Congress come by its power to control the func- ., _ .
tioning bf the. government" Probably the maost effectrve_ -

L R B T BV

207).S. ConsT. art. 1, § 8, d. 12.

21Rust v. Sullivan, 111 S. Ct. 1759, 1796 (1991).
23] US.CS. § 1301 (Law. Co-op. 1991).

B4, § 1301(a). S
%14, § 1301 (d). SRR

‘means Congress has is a stafute commonly referred t6as'the
Purpose Statite.22” ‘The key provision of the statute I the
‘simple, but powerful, statement that “ [a]ppropnauons shall be

applred only to the objects for which the appropnauons were
made except as btherwise provrded by.law.”23 *To ) remove all

......

doubt about Whether Congress actually is approprlatmg

’money in 4 piece of legrslatnon the statute provides, “A'law

may be construed to make an apprOpnauon ottt of the Treas
ury . Only lf the law specrﬁcally states that an appropnatiOn
1s made

Congress deﬁnes the “obJects for whrch it makes an appro-

~pr1atron within 'the text of the authorization or the appro-

priation bill. It clarifies those “objects” by attaching any
limitations it wishes to impose in either bill. When the bills
contain different or conflicting limitations, the more restrictive

‘provision governs. - Congress also may impose a restriction by

‘using a imore specrﬁc appropnatron wrthm the pnmary appro-
pnauon ‘
@ SR

In any case. funds from a general approprranon may not
supplement a specrﬁc appropnauon unless authorized ;by
law 25 That the specific appropriation is contained within the
general appropriation does not change this rule.? Similarly,
an agency cannot use a specrﬁc approptiation to fund the costs
of pther programs not named in the appropnauon even if it
‘intends to * repay the appropnatlon at a later time.? On the
other hand, if Congress appropriatés a lump sum for an agency
and does not specify any restrictions on 'that appropriation,
that' agency ‘may use the'funds in any manner it deems proper,
as long 'as this use comports w1th the general purpose of the
appropnanon 2 .-

Augmentatlon of appropnatrons is prohrbrted An augmen-
tation violates the constitutional prohibition agalnst drawing
money from the Treasury without an appropriation, regardless
of whether it is effected by spending in excess of the amount
that Congress has approprrated by using one appropnauon to
pay the surplus costs of another, by retaining funds that the
government has received from other sources, or by using
unreimbursed details of personnel.?® An augmentation also

. may violate the Miscellaneous Receipts Act,® the Anti-Defi-
,Jcrency Act,31¢ and the Purpose Statute , Ca

R L T S L CHRCERES A

23Secretary of Interior—Public Buildings—Suppleiniént from Genérdl Appropristions, B:r3468, 20 Comp.-Gen 272 (1940). 2 «vire 0 - il o

26Secretary of Interior—Exclusive Availability of Purchase Appropriation, B-14967, 20 Comp. Gen. 739 (1941). R

#1Secretary of Commerce—Use of Specific Appropriations for Purposes Other than Specified, B-129401, 36 Comp. Gen. 386 (1956). . . . .

28TV Aerospace, Inc., B- 183851 55 Ccmp Gen 307 (1975)

I SRR RS

297.S. CoNnsT. art. I, §9 a7
3031 U.S.C.S. § 3302(b) (Law. Co-op. 1991).
31/4. § 1341.
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.+Why_is any of this important to, the military? . A single
rllustrauon should sh w_how easrly vrolauons of these statutes
can arlse for the unwary Units. conductmg exerctses overseas
have medrcal personnel assrgned 1o care for Umted States
seryrce members dunng the exercise. . If a umt is conducung
humarptanan and ciyic- assrstanc&»actxvrtres in conjunctron
wrth an exet‘c1se, the’ medrcal personnel responsrble for the
care of soldrers in the unit, lawfully could not. Pprovide medrcal
care for local ‘civilians.32 That care may ‘be provided only by
medical personnel engaged in a medical readiness tralmng
exercise, conducted in conjunction with the main exercise. To
mix the medical care:would amount to.using an appropriation
for an unproper purpose and would be an rmpenmssrble aug-
mcnl.atlon IR P ITY Y "’.)‘i',’ [ A R
i“‘(_ [ § [ -

Even when Congress has expressed the purpose of an appro-
prratton clearly, questions may arise about what Congress
intended to include within that purpose. - The Comptroller
General is important in this context. Although the opinions of
the Comptroller General are subject to review by the courts
&nd 'do not bind the’ courts with régard to statutory mtexpre-
tation, thesé opinions aré bmdmg on the executive branch.3
Accordmgly, much of the authonty for fiscal’ law is found in
Comptroller General oprmons '

sy FRETRES

In deterrmmng what 1s encompassed m the purpose of an
approprrauon the. Comptroller General w1ll consrder that,
“under the general rule of approprtatlon constructton[ ] an
express provision is not necessary for each and every | rtem of
expendtture "3 How then does an agency know which expen-
ditures fall within a congressronal purpose? Citing an unprinted
decls1on dated August 12 1911, the Comptroller General stated,
- It isa well-settled rule of statutory construca
 tion that where an appropnauon is made for
‘a parucular obJect, by Jimplication' it confers - Y
authorrty to incur expenses which are néces- "
Sary or ¢ proper or 1nc1dent to the proper execu- o

[APEN tA
[STIE I I
ll AU PR

a ohw : . .
oo ali O i ! . TN s a0 aRi

.- - - tion.of the object, unless there is another .
~ appropriation which makes more specific .. ;.
provision for such expenditures, or unless
they are prohibited by law, or unless it is
manifestly ‘evident from various precedent
. . .appropriation acts that Congress has spe-. .
- c1fically legislated for certain expenses of.

_the Govemment creating the implication . -
oo that such expenditures should not be incurred .
ST except by its express authonty ; !

The most troublesome part. of this pronouncement is the
necessary -and-proper requirement.  In setting forth a “neces-
‘sary-expenses” test, the Comptroller General stated that “an
expenditure is permissible if it is reasonably necessary in
carrying out an authorized function or will contribute materially
to the effecuve accomplishment of that funcuon. and if it is
not otherwise prohibited by law. "36 An expendrture need not
be. for somethmg that is the only way—or even the best way—
for an agency to accomphsh a specrfrc purpose,37 but the
expendrture should pay for somethmg that is more than
du‘ectly.-’r9 When two approprtauons are reasonably available
for an expenditure; the agency -may choose to draw on either
appropriation,3® but it then!is bound by this elecuon even
after the chosen appropriation is exhausted.4!:

‘\'.I'he Economy Act

- A second statute, commonly called the Economy ‘Act 42 also
affects fiscal matters. * This legislation ‘allows the head of a
govemment dgency or a major orgamzatlonal unit within an
agency to obtain’ goods or services on a reunbursable basrs by
placing ‘an ‘order with another agency, or with another major
organizational unit within its own agency. This is the method

the United States Agency for International Development
IR L S

32A hmrted exoepuon o this prohrbmon appears ‘in the leglslauve hlstory of the humamtanan md divic action ltatute wluch uses u an examplc of pemussrble
de minimis action “a unit doctor’s examination of villagers for a few hours with thé administration of several shots and the issuance of some medicines.” ' HR.
Conr. Rep. No. 446, 100th Cong., 2d Sess. 333 (1987). The report wams that de minimis action “would not include the dispatch of a medtcal team for mass

inoculations.” See id.

33Greene County Planning Bd. v. Federal Power Auth., 559 F.2d 1227, 1233-34, (2d Cir. 1977). | R

34 Secretary of Interior—Fire Fighting Servs., B-120676, 34 Comp. Gen. 195 (1954).

re . .
AT

35Major General Anton Stephan—Public Buildings, Erection—Temporary Storehouse, B-17673, 6 Comp. Gen. 619 (1927).

36Internal Revenue Serv. Fed. Credit Union— Provision of Automatic Teller Machine, B-226065, 66 Comp. Gen. 356 (1987). i

37 Secretary of Interio—Construction of Sewerage System for Usc of Government and General Public, B-123514, 34 Comp. Gen. 599 (1955). .- .

384, B O S s ol | MR
39 Utility Costs Under Work-at-Home Programs, B-275159, 68 Comp. Gen. 502,505 (1989).

40Payment of SES Performance Awards of the Railroad Retirement Board’s Office of Inspector General, B-23 1445, 68 Comp Gen. 337 (1989). '

41B-139510, 13 May 1959 (unpub.).

4231 US.C.S. § 1535 (Law. Co-op. 1991).
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.(USAID) uses to obtain the services of the military in disaster
relief efforts. Although this statute provides a limited means
for agencies to obtain goods or servicés more conveniently or
more cheaply than by using commercial entities,*? the basic
requirement that funds may be applied only to the objects for
which they were appropriated ‘still limits these transactions.
An agency may not sidestep the Purpose Statute by oblammg
goods or Servrces under the Economy Act

The Miscellaneous Recéipts Statute

The Miscellaneous Recelpts Statute requires any govern-
ment official who recewes money for the government from
any source ‘to deposit the money in the: Treasury, unless another
law provides otherwise. 4! - This reqmrement precludes govern-
ment agencies from usmg money recelved from nongovern-
mental sources to carry out purpases not approved by Congress
or to augment congressional appropnauons

Limitations on Voluntary Servrces

Tlus statutory provision prohxbrts officcrs or employeos of
the government from accepting voluntary services, or employ-
ing personal services exceeding those authorized by law,
except when these services are needed during emergencies to
safeguard human life or to protect property.45 The provision
is intended to ensure that the government is not open to later
claims for payment for the work. It'also precludes augmen-
tation of appropriations and the use of voluntary services that
have not been approved by Congress. For example, this statute
would prohibit the use of United States citizens as volunteers
in planning and carrying out humanitarian and civic-assistance
activities without prior congressional approval. -

' The Anti-Deficiency Act

This statute prohibits government officers or employegs
from making or authorizing expenditures or obligations before

314§ 1535(a)(4).
44 §3302.
451d. § 1342.
4514 81341,
47/d.§ 1349.
4814, § 1350.

1d.§ 1351

an appropriation is made, or making an expenditure or obliga-
tion .that exceeds an amount-available in an appropriation,
unless Congress has authorized them to do so0.4 Violations of
this statute subject the violator to administrative discipline4?
and criminal penalties 48 Additionally, all violations of this
statute must be reported unmedxately to the President and to
Congress 49 .

Aoceptanco and Use of Gifts

Congress has created two limited exceptions to the prohibi-
tion against augmenting appropriations. The secretary of each
armed service may “accept, hold, administer, and -spend any
gift . . . of real or personal property, made on the condition
that it be used for the benefit, or . . . the establishment, opera-
tion, or maintenance, of a school,0 hospital, library, museum,
cemetery, or other institution or organization under the juris-
diction of his [or her] department.™s! Separate “general gift”
funds established for each military department hold deposits
of these gifts in the Treasury.52 Each service secretary, how-
ever, has full discretion to disburse his or her service’s funds
without congressional approval. This exception is included
primarily to illustrate what appears to be a loosened congres-
sional purse string. Actually, however, because of the other
requirements discussed in this section, this purse string still is

drawn tightly, sharply restricting the use of these gifts.

With the second statutory exception—which deals with
contributions for defense programs, projects, and activities—
Congress did not adopt the illusory hands-off policy that
typifies the first exception. The statute authorizes the Secre-
tary of Defense to accept from “any person, foreign govern-
ment, or international orgamzatlon any contribution of money
or real or personal property . . . for use by the Department of

Defense,”s3 but also rcquires the Secretary to disclose all

property accepted under this authority in a quarterly report to
Congress.54 The DOD may retain and use any property that it
receives in the form in which it was donated, or it may sell or
convert this property into other useable forms without specific

50See 10 US.C.S. § 2605 (Law. Coop 1991) (eslabhshmg the Secretary’s mlhonty to accept and administer gifts for DOD dependents’ education syslcm), cf. id.

§ 2601.

s1d. § 2601.
5214, § 2601(b).
$31d. § 2608(a).

S4]d. § 2608(e).
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authorization.5s Nevertheless; the DOD’s «use ‘of the property
.must conform to any'limits or restrictions “otherwise applic-
able to such program;’ pro_pect ‘or activity.”56 - Moreover, the
‘Secretary must deposxt ‘contributions of money ‘and ‘proceeds
from the sale of property into the Defense Cooperation
Account57 and may not obligate or expend these fiinds “except
to the extent and in the manner provided in subsequent
appropriations Acts.”5® [In this manner, Congress effectively
maintains its control over these contributions. The statute
essentially prohibits military personnel from accepting gifts
for.the government to uyse in provrdmg disaster relief or
_‘humamtanan and c1v1c-ass1stance missions.

WL L B SR T L

" This, cursory rev1ew of the most tmportant ftscal statutes
clearly demonstrates that this area is complex and that gov-
ernment officials dealing with public monies must possess a
certain level of expertise to maneuver within the limits of the
law. Few, if any, problems occur at the htghest levels of the
DOD—the real problems arise at the action level. ‘Well-
intentioned, but prohibited, actions most likely will occur at
the planning’ and execution levels—parttcularly when agen-
cies seek to conduct humamtanan and civic assistance.
Regardiess of where these actions occur, the DOD’s responsr-
bility is to notify Congress and the President of any violations.

Preparlng a comprehensrve directive to cover all the legal,
policy, and ﬁscal requirements for the conduct of humani-
tarian and civic assistance and requiring that all pamcrpants of
these activities recewe comprehensive mstructton would not
be a monumental task. It is, however, a necessary task, Reach-
ing the finance ofﬁcers the, lawyers and the commanders is
not enough ‘The soldiers on the ground who partrcrpate
dtrectly in assistance efforts must be aware of what is and
what is not authonzed . Otherwise, v1olatlons will continue to
surface at Comptroller ‘General and congressronal levels. In
examining the conduct of disaster rellef and humamtanan and
civic action, the importance of this instruction soon ‘becomes
apparent.

Military Operations and Exercises

To understand the relevance and impact of these statutory
limitations on military actions overseas, one must define the

$51d. § 2608(d), (D).
56/4. § 2608(H).
571d. § 2608(b)(2).

5814, .

iactiofis that are available to the military and how each might
~be used. ' An operation is-*[a] military action or the carrying

‘out of a strategic, tactical; service, training, or:administrative

-military mission.”$?.-Military operations can range:from

.combat missions to operatwns speclﬁca]ly aimed at providing
disaster relief. -An exercise is “[a] military maneuver or sim-

-ulated wartime operation involving planning, preparation, and

execution . . . . carried out. for the purpose of training and
evaluation.”s® Accordingly, an exercise is primarily a training
tool. For example, an exercise could be used to train combat
engineers in the wartime skills of building roads and rudimen-
tary buildings or medical personnel in the treatment of tropical
diseases.’ Exercises can test many skills—among them, logistics,
admuustranon legal Servtces public affairs, fiscal management,
commumcatlons. engmeermg, and command ‘and control
‘Additionally, an overseas exercise often will provrde an 1nc1-
dental benefit to the local populatton in the form of humam-
tarian assistance and can provide a prxmary ‘means for the
DOD to carry out the stabilization activities advocated in this
article.

Exercises and operations may take any of several forms.

‘Combinegd actions involve the forces of two or more nations.

Joint actions involve the forces of more than one service of
.the same npation. : Actions may be both joint-and combined or
‘they 'may be unilateral, involving the forces of only one
service of one nation.$! Guided by these basic definitions, an
analysis of the use of military forces in the context of drsaster
relief and humamtanan acttons is more productlve ~ t

Disaster Relief

Congress recognizes-that foreign disaster relief is the
responsibility of the nation whose people need assistance, but
it also is aware that disasters may overwhelm the relief capa-
bilities of many foreign govemments. Accordingly, Congress
has acted to provide other countries with necessary assistance
and in domg 50, has acknowledged the DOD’s unique. capa-
blll[y to respond quickly and efﬁcrently to these emergenc1es

Congressional policy on international dlsaste_r relief is set
out in the Foreign Assistance Act.52

The Congress, recognizing that prompt
United States assistance to alleviate human
suffering caused by natural and manmade

59 DeP'T oF DEFENSE, DICTIONARY OF MILITARY AND ASSOCIATED TERMS (June 1, 1987) [heleinat'ter.DOD DICTIONARY].

69/d.
lid.

625¢¢ 22 U.S.C.S. §§ 2151 10 2349a2-9 (Law. Co-op. 1991).
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A

. disasters is an important .expression of the: ..
~humanitarian concern and tradition of the - «

people of the United States, affirms the will- : .~ |

" ingness of the United States to provide
*assistanice for the relief and rehabilitation of -

" “‘people and’ cmmmes affected by such dlsas- o
‘*tcrsﬁ"’ ot o

This 1eg1slanon authorizes federal agencnes to prov:de rehef

in "natural and manmade d1sasters —mcludmg assistance to;
refugeesé* and persons dlspiaced by civil smfe 65 The Presi-
and condmons as

dent may furnish assnstance “on such &
he [or she] may determine.”s6 In 1979, President Jimmy
Carter created the United States International Development
Cooperation Agency (IDCA), delegating to that agency his
functions under the Foreign-Assistance Act, and allocating to
the, Du'ector of:the IDCA the funds that Congress had made
available to carry out this portion of the act.57:-At the same

time, President Carter moved USAID from the Department of .
State to the IDCA and des1gnated the USAID Administrator -
as the Special Coordmator for International Disaster Assis-:
tance.$¢ In this capacity, the Administrator may “‘call upon the .

resources of any agency of the U.S. Government to provide
emergency relief or technical assistance in ‘disaster prepared-

ness.”® The decision to provide assmtance however, must be '

made “in consultation with the Secretary of State.”70

The DOD has no independent authority to engage in foreign

disaster relief—although the DOD directive on the subject

provides an exceptxon for a military commander “at the

3

631, § 2292(a).

64See id § 22928

6514, §§ 2292i,22921, 22920. R
$61d, § 229200). A o

immediate scene of a foreign disaster,” who may provide relief

“when time is 'of the essence and :when humanitarian consid-::

erationis 'make it advisable to do s0.””! Defense Department
policy clarifies that,:under the authority of the Economy
Act,72 any ~such response -is “[s]ubject to overriding military
mission requxrements 73 The Assistant Secretary of Defense
for International Security Affairs (ASD(ISA)) 74 shall decxde

what action the DOD will take in response to a request for

assistance in prov1dmg foretgn disaster relief, If the ASD
(sA) determmes that the DOD should participate in'the relief
effort, the Joint Chtefs of Staff (Cs) w:ll dlrect khe relief
operatlon GRS

. e : ERLZ I

Congress left mdetenmnate the types of relxef it ‘had authorJ

ized, specifying only that the President must “insure that the
. shall, to the greatest extent possxble,u_

assistance provided .
reach those ‘most in need of relief and rehabilitation as a result

of natural ‘and manmade disasters.””¢ Only infrequently, in -
specific authorizations, does Congress state in detail the relief

that should be provided.”? 'The DOD, however, offers some
guidance to allow DOD components to plan for relief contin-
gencies, stating that “[nJormally [relief] includes humanitarian
services and transportation; the provision of food, clothing,

medicines, beds and bedding, temporary shelter and housing; -

the furnishing of medical materiel, medical and 'technical

personneél; and making repairs to essential services.”” The -

pertinent DOD directive gives detailed pricing guidance for -

reimbursement under the Economy Act™ and requires the
mllltary departments to prepare and forward bllls for the
assxstnnce they render 80

P

I

67Exec. Order No. 12,163, 44 Fed. Reg. 56,678 (1979), reprinted in 22 U.S.CSS. § 2381 note ( Law. Co-op. 1991).

68S5ee 22 U.S.C.S. § 2292b (Law. Co-op. 1991).
o1 ‘ _ : IR

7°B(ec OrderNo 12, 163 44 Fed Reg 56 678 (1979). repnnud in 2 U S CS § 2381 note (Law Co-op. 1991)

"1DEP1' OF DEPENSE Dmcnvn 5100.46; FOREIGN stnsm RE.LIEF para. IV.C. (Dec. 4, 19‘75) [hcmnaﬂer DOD Dr. 5100 46].

7231 US.C.S. § 1535(2)(3) (Law. Co-op. 1991).
73DOD Dir. §100.46, supra note 71, para. IV.B.
74]d. para. IV.A.

731d. para. V.C.

7622 U.S.C.S. § 2292(c) (Law. Co-op. 1991).

7 For example, Congress has provided that, in dealing with “the longer term rehabilitation and reseitlement needs of diqdlaced perscn; and other innocent victims
of civil strife” in Africa, “{f]unds for this purpose should be used to assist African govemmems in providing semipermanent housing, potable water supply systems,
and samlary facilities whwh are generally not provided by extsung refugce rehef agenc:es " Id. ‘§“2292f(a).

78DOD Dr. 5100. 46 supra notc7l para. II.C.
79[d. para. VII.
%0/, para. VILB.
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Clearly, the tasks related to-assisting disaster victims are!
uniquely within the capability of the military. - No other gov--
ernment -agency is as well.equipped, ‘trained, supplied; and :
staffed for operations in adverse -conditions as the Armed
Forces., The training benefit that accrues to the military from,
providing such assistance, augmented with full reimbursement .
for the cost of goods and services provided, more than makes
up for the d1srupuon of normal activities. L :

As stated above, one problem assocrated w1th foretgn
disaster reltef actwmes is that those who carry out_the,
assistance generally are unaware of the fiscal rules. At
intermediate levels, a tendency exists in these situations to
forget that the normal rules remain in effect despite the
emergency. As difficult as this may be to accept—especially
when one is dealing with human tragedies—Congress does '
not' fund the Department of Defense to provide international
disaster relief.” Unless the agencies that are funded for ‘that

purpose properly request and pay for DOD materials and

services, DOD ‘personnel legally may not be able to provide -

the victims of disasters with the assistance they need. ‘Trans-:
portation, medical care at military facilities; acceptance .of -

voluntary services, and ‘donations to .be passed on to victims:

are areas vulnerable 1o violations of :statutory prohibitions :

during these situations. ;The DOD must reemphasize the need
for commanders to ensure that-everyone connected with

foreign disaster relief efforts understands and obeys the fiscal .

constraints under which the DOD must operate S

Although the DOD can capltahze on the posmve effects of
its involvement in foreign disaster relief efforts, no good
reason exists to press for any extension of authonty to conduct
these activities. Assuming direct responsibility for planning,
coordination, or any other aspect of disaster relief could over-
tax the military in these days of decreased budgets and personnel
strength and could require the hurried development of
expertise not currently in the DOD inventory. Even so, the
DOD can—and should—emphasize its participation in disaster
relief actions when arguing against defense budget cuts.

Y g

Humanitarian and Civic Assistance

DOD Violations Lead to Change

Before 1985, the DOD had no independent authority to pro-
"+ 'unaware of the General Counsel’s letter, the Deputy Secretary-

vide humanitarian or civic -action ‘assistance. ' It could -conduct

81 Honduras Military Exercises, B-213137, 63 Comp. Gen. 422 (1984).
8274,

AV

these activities only at'the request of another government
agency under ‘the-authority. of the Economy Act, or.inciden-
tally to its participationin security. assistance programs.8!
After the Comptroller General opined that the DOD had vio-
lated the Purpose Statute and—possibly—the Anti- Deﬁciency
Act when DOD personnel conducted humanitarian and civic-
assistance activities durmg combined exercises in Honduras,2
Congress included in the 1985 DOD Appropriations Act a
provision giving the DOD limited authority to conduct

activities of this kind * mcrdental[ly] to authorized opera- .
tions,"”83 ' In 1986, ‘Congress gave the DOD permanent authority ,
to conduct broad humamtanan ‘and civic-assistance acttvmesf

in conjunctton wnth mtlttary operatrons 84

Background and. Develapment

o

The actions of United States forces dunng a six-month,”

joint, combiried mtlttary exercise in Honduras became the

focus of intense scrutiny by Congress and the Comptroller

General when:DOD personnel used operation and mainte-
nance (O&M) appropriations for construction activities, train- -

ing of Honduran military forces, and humanitarian-and civic

assistance to. Honduran civilians. ‘The Comptroller General :

concluded that the POD improperly used O&M appropria-

tions to fund security assistance and.foreign aitd-—activities

specifically provided for in other appropriations—and that it
had exceeded,the statutory $200,000.limit on construction

The Comptroller General pomted out that Amencan servtce

members had provrded humanitarian and civic assistance “on .

an almost daily basis” throughout the exercise. Medical per-
sonnel treated “over 46,000 Honduran civilian medical patients
[and] 7000 dental patients,”%6 and administered ‘‘approxi-.

mately 200,000 immunizations.”®? Veterinary personnel treated

“more than 37,000 animals.”8 United States “forces {also]’
transported U.S.-donated medical supplies, clothing, and.

food” throughout Honduras and, “[i]n one case, a team of 15-
20 Navy Seabees constructed a 20 foot-by-80 foot school-

house at the Vrllage of Punta Ptedra, usmg AID- supphed .

" materials.”® -

In response to a Comptroller General request for ‘an opin-_

ion, the DOD General Counsel acknowledged that the DOD

, had no.authority other than the Economy Act ta conduct-

humanitarian and civic assistance. At the same time, perhaps

L R TR ST B TN IR e

83Department of Defense Appropriations Act of 1985, Pub. L. No. 98-473, § 8103, 98 Stat. 1837, 1942 (1984) [hereinafter Stevens Amendment).

8410 US.C.S. § 401 (Law. Co-op. 1991).

s5Hondur‘as Mt.l.uary Exemscs. -213137 63 Com Gen. 422, 422-429 (1984)
: P

'5ld at 472.%

oo [0 S
i 17

87 Leuer from Comptroller General to Rep. Bill Alexandcr para. 'MIB. n.17 (Ian 30 1986) [hercmaﬁer Comp Gen Letter] (updat.mg l-londuras Mrhtary Exermses.

B-213137, 63 Comp. Gen. 422 (1984)).
88 Honduras Military Exercises, B-213137, 63 Comp. Gen. 422, 472 (1984).
14, a1 472.
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of Defense asserted that these activities were permrssrble

under current law when they [were] mcrdental to legmmate‘

exercrse activities and . [were] conducted at no incremental
cost . . . solely to accomplish an exercise mission.™0 After

consrdermg that assertion, the Government Accounung Office -

responded that the DOD’s actions in Honduras “went beyond
a'level of assistance that'could be described as incidental; but
were instead desrgned as major exercrse acnvrtles in therr own
ngh[ ”91 ¢ ' ! ;

The two houses of Congress had- very dlfferent reactions to

the Comptroller General opinion. The House Committee on-

Appropriations stated that “such [a] diversion of funding from
properly appropriated purposes is unwarranted”, and
“direct{ed] that the Department of Defense take such steps as
necessary to prevent recurrence of such improprieties in the
future.”2 The Senate, however, provided an unusual twist to
the issue. A Senate committee acknowledged the Comptroller
General’s finding that the DOD had violated the Purpose

Statute but—taking an approach that differed greatly from that-

adopted by the House—went onto say. :

The Commrttee agrees that such acttvrtresv
should be carried out primarily by agencies -
of the Federal Government assigned respon- _A
sibility. However, the Committee does not .
believe that Congress intended completely
to foreclose Defense Department activities
which yield social, humanitarian, or civic ..
benefits. To the extent that such benefits -

~are incidental to authorized operations, rea-
sonable expenditures of this kind should be
allowable.93

The full Congress responded‘ to the Comptroller Genéral

decision by enacting what commonly is.referred to as the
Stevens Amendment to the 1985 Defense Appropriations
Act™ This legislation authorized the DOD to use operation
and maintenance (O&M) funds for “humanitarian and civic
assistance costs [that are] incidental to anthorized operations.”

Significantly, the conference report on the Stevens:

Amendment suggested that the DOD limit this authorization

to activities incidental to exercises that are directed or:

coordinated by the JCS95 and the DOD has accepted -and
implemented that limitation.%

99Comp. Gen. Letter, supra note 87, para. ILB.

Nyd.

92/d,

935, Rep. No. 636, 95th Cong., 2d Sess. 37 (1984).

94 Stevens Amendment, supra note 83,

95HR. ReP. No. 1159, 98th Cong., 2d Sess. 386 (1984).
96Comp. Gen. Letter, supra note 87, para. IILB.

971d. para. IILC.

9810 U.S.C.S. § 401 (Law. Co-op. 1951).

The Comptroller General subsequently mterpreted the
Stevens Amendment in an unusual way. Rather than accept-
ing the amendment as an aclcnowledgement that the DOD
already had authonty to conduct humamtanan and civic
assistance, the Comptroller General saw it as leglslatlon
intended “to’ ensure that [the Comptroller General 5 1984
decision) did not prevent DOD from carrymg ‘out otherwrse
authorized O&M-funded activities merely because they yreld

social, humanitarian, or crvrc beneﬁts."?" This, interpretation
placed the Stevens Amendment rnla favorable lrght and
avoided the issue as the Senate committee actually had posed &
it. Nevertheless, because the Comptroller Gerieral opinion
that prompted the Iegtslauon focused on the DOD’s lack of .
authority to conduct these activities under any leglslatron
other than the Econpomy Act, it. necessanly found that the
DOD had violated the Purpose Statute by usmg o&M funds .
to conduct these actulrmes "When the ‘Senate committee said
that it did not belreve that “Congress {had] mtended com-
pletely to foreclose befense Departmeint acuvrtles whrch yield
social, humamtarlan, or civic benéfits,” it had 1o mean ‘that
Congress did not ;ntend to foreclose these acnons when it
enacted the Purposel Statute.” Comhtned with the committee’s
earlier statement that 1t “agree[d] that such actmtles should be
carried out pnmanly by the agencres assrgned responsr-
bility,” this statement strongly 1mphes that the committee
intended to recogmze an exceptlon to.the Purpose Statute and
assocrated fiscal laws. This “exoepuan " of co se, is pot law, _
but it might as well be, given the leglslatron th t subsequentlyf
developed in this area. . “Without openly recogrpzmg that pro-
viding humanitarian and civic assmtance is within the’ purview
of USAID—whlch receives specrftc approprlated funds to
carry out that work—the commlttee created an atmosphere that.
ultimately brought about legrslatron glvmg the DOD much
broader authority.

_DOD Authority

During the Comptroller General’s investigation of the
Honduran exercise, the DOD pressed for, and obtained,
permanent statutory authonty to provide humamtanan and
civic assrstance ‘in conJuncuon ‘with authonzed military
operations” in foreign countries.9 This authonty is available .
only if the secretary of the mrlrtary department concerned
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“determmes that the activities will promote—(A) the security
interests of “both the United States and the country in which
thé : actrvmes are to be carried but; and (B) the specific opera-

tional readiness skills of the members of the armed forces who
participate in the actlvmes "5 Thé key p rov1s10n is'the second
one, which mandates that the pnmary purpose of an exercise

must be {0 'train Umted States persohnel The Secretary of
State spec1ﬁcally must approVe these acuvmes and must give
Congress a full repon on their conduct in any forergn country.1%0
Moreover acnvmes camed out under this authorrty “shall

complement and may hot duphcate

concerned | by. any other department or agency of the United
Stmes "‘0‘ ‘

The emphasrs on lrammg. and the laclc ot‘ emphasrs on long-,
term development programs prowde the only distinctions
between mtlrtary humamtanan and crvrc assistance and”

assistance provrded by USAID ‘and ‘other ‘governmental
agencies.” ongress’s insertion of thrs requirement, which

already exlsted in other fiscal laws. would have been puzzling,
were ‘it not for the legtslatlve hlstory of the Stevens Amend-_'
ment, In effect the requirgment is creatlve legtslatlon that
srgnals congressronal understandmg and acceptance of the
srmllantres ‘and’ poss1ble duplications in authority between the

actions that Congress has authorxzed the DOD to carry out and
the acuons for whlch USAID is responsrble Whatever the

trarmng focus of mrlrtary actlons—that is, the DOD may use’

O&M appropnanons 1o-conduct’ humamtanan and civic assis-

tance in conjunétion with exercises that are conducted primar-

ily to train United States forces. Because these activities are
not covered by a more specific approprrauon and are not
otherwise'prohibited by law, they do not vmlate the Purpose
Statute.

The pe ment'federal statute defmes humamtanan and civic

assistance as “(1y medxca] dental, and Veterinary care provided

in’ riirat ‘areas of 4 country; (2)" construction of rudimentary

surface transportatloﬁ systems, 3 Well dnllmg ‘and construc:

tron of basrc Sam_tatron facrlttles and (4) rudrmentary con-

91d. § 401(a)(1).

100/4. § 401(b), (d).

10174 § 401(a)(2).

10274, § 401(e).

10374 § 401(c)(1).

10414 § 401(c)(2).

10585¢e generally REPORT, supra note 32.

106Stevens Amendment, supra note 83.

26

}my other form ‘of social
or economic assrstance whrch may be provrded to the coyntry

struction and repair of public facilities.”192 Coincidentally,
each of these, .actions are direct mlssron requrremcnts of
Umted ‘States forces for which the mrlrtary $ervices realis-
ncally cannot train wrthm the Umted States, often because of,
statutory resrictions. ., ... .. "
The beneﬁts that may accrue o devclopmg countnes—-even
rf one discounts the improvements that American-troops leave
behind—are easy to see. In working with United States forces
to plan and carry out civic-assistance projects, foreign partici-
pants—be they civil engineers, health care providers, or foreign
military personnel—will gain valuable experience in planning, -
logistics, accounting, and other skills that can be used in bmld-
ing the mfraslructure of their country e - o

" Funding Issues - - T

‘Congress creatéd a morass by providing three distinct
authorities for spending under this statute. The first provides
that expenses that are “a direct result of providing humani-
tarian and civic assistance” must be paid from “funds specifi-
cally appropriated for such purposes.”%3. . The next sentence
provides the second authority, stating, “Nothing in this section
may be interpreted to preclude the incurring of minimal
expenditures by the Department of Defense for purposes of
humanitarian and civic assistance out of funds other than funds
appropriated pursuant to paragraph (1).”1% The conference
report provided some guidance on the meaning of this provi-
sion, although it did not put a dollar figure on what the report
terms “de minimis expenditures.” The conferees emphasized
that “they had in mind activities that have been commonplace
on foreign exercises for decades” and gave two specific exam-
ples of these activities.105 The third authority is the Stevens
Amendment, which authorizes costs “incidental to authorized
operations.”1% “Neither Congress, nor'the Comptroller General,
has provided any definition or guidance on what “incidental”-
means "The DOD also has been srlent on this issue."

Because appropnattons for humamtanan and'cmc‘assistance
are relatively small, exercise participants always are looking
for additional money for projects. Providing cogent advice on
what expenditures are authorized under - each:of these three
authorities is a challenge. 'The DOD either should adopt the
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language of the conference report officially to clarify the mean-
ing of “minimal expenditures” or should press Congress to
codify a definition of that term. Furthermore, it should ask
Congress to clarify or to eliminate the incidental expenditure
authority. As @ practical matter, both authorities arguably
generate more confusion, and take more time to interpret, than
they are worth

As is the case with DOD actions in dtsaster relief efforts, a
general lack of k:nowledge of apphcablc fiscal constraints
exists among participants in exercises involving humanitarian
and civic action projects: ‘A complex procedurc exists for cost
allocanon, ‘complicated by statutory funding constraints on
construction costs, rules limiting the authority of federal agen-
cies to fund the expenses of foreign countries, restrictions that
apply when the United States deals with nonmilitary person-
nel for the provision of subsistence and medical care, and
DOD regulations dealing with transportation costs and authori-
zations.  Each of these areas provides the potential for viola:
tions of the fiscal laws discussed above.’ The DOD has' not
pubhshed a directive on humanitarian and civic assistance and
has not provrded comprehensive guidance on thése complex
and confusing issues. This has resulted in reduced planning
efficiency and has left the DOD open to madvenent and even
deliberate violations of ﬁscal laws.

o,

. Continuing Expansion of DOD Aumonty o

Congress obvrously has bocome convmced of the DOD’s
ability to manage the humanitarian and civic-assistance exer-
cise program because it consistently has given the DOD more
control over this program with fewer monetary constraints.
The first appropriation under the humanttanan and civic
action authority was for $3 million for one fiscal year.%? The
second appropriation was for $l6 4 mlllton over a five-year
period.1® The most recent, approprtauon carries no limit, but
is merely a part of the Commander in Chief’s contingency
fund approprtatton 105 Although the DOD still must report to
Congress in great detail the assistance that thc Armed Forces
have provided to foreign nations, this merging of the appro-

g

1810 US.CS. § 401(f) (Law Co-op 1991)

priation into the contingency fund has given the DOD greater
flexibility to manage the program. -Moreover, Congress has
authorized the DOD to assist-in funding the expenses of
foreign participants in. combined exercises.1t¢' The DOD can
use this authority to increase the exercise program. « ¢

Interaction with Security Assistance!l!

' iSecurity assistance serves a number of pur-
L ‘poses: it helps allies and friendly countries’
to-defend themselves and to deter threats of
outside interference; it gives us influence to
help mediate conflicts; it helps sustain our
access to valuable bases in strategic ‘areas;
and it gives us the opportunity to promote
the importance of respecting civilian gov-
ernment and ‘human rights. Security assis-
tance also enables allies and friends to accept
defense responmbthtles that we might other-
wise have to assume ourselves—at much
greater cost in funds and manpower. Dollar
for dollar, it’s the most cost-effective security
money can buy.!12

From this statement of the purposes of security assistance,
one easily can se¢ how the conduct of humanitarian and civic-
assxstance exercises dovetatls w1th national securtty objec-
ttves The security assistance program falls under the Foreign
Assmtance Act!12 and the Arms Export Control Act.114' It has
programs covering grants and loans to foretgn nations, foretgn
mtlttary sales of defense materials and semces, international
education and tratmng for foreign mrlrtary pcrsonnel pcace-
keeping operations, and economic support. Security assis-
tance is a highly regulated and complex area that is covered
by.a web of statutory prohibitions, such as the general prohibi-
tion against providing training for police.!!5 Explained in
very general terms, security assistance initiatives usually
require a foreign nation to pay for the materials and services
that it receives from the United States. American participants
in exercises involving humanitarian and civic assistance

(R

109 National Defense Authonzatton Act for Ftscal Years 1992 and 1993, Pub. L No. 102- 190 §902 105 Stat 1290 1450 (1991)

11010 U.S.C.S. § 2010 (Law. Co-op. 1991).

- [

‘4

111 For an overview of the security assistance program, see Carl J. Woods, An Overview of the Military Aspects of Security Assistance, 128 MIL. L.REv. 71 (1990).,.

U2DEFENSE INSTITUTE OF SECURITY ASSISTANCE MANAGEMENT THE MANAMNT oF SECURITY ASSISTANCE, a1 1-1 (9th «d. 1989) (quoting former Secretary of

Suate George P. Schultz).
1352, 22 US.CS. §4 2301 10 2349aa-9‘(1..§v'. Coop.1991). '
11814, §§ 275127964,

11514 § 2420(a).
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frequently violate security -assistance restrictions simply
because they are unaware of these prohibitions. :Nevertheless,
Security assistance:programs: can be used in conjunction with
combired training exercises to enhance the effect of humani-
tarian and civic-assistance programs.116 . .. | .y,

Military Civic Action .

The purpose of military civic action is tied closely to the
purposes- of security assistance and humamtanan and civic
assistance.. Military civic action is defined as follows. ‘

The use.of preponderantly indigenous mili;
tary forces on projects-useful to the local

pulauon at all levels in such fields as edu-
cation, training, publlc works agrlculture.
transportation, communications, health,
sanitation, and others contrnbunng to .eco-
nomic and social dcvelopment, which would
also serve to improve the standing of the
military forces with the population. (U.S.
forces may at times advise or engage in mili-
tary civic actions in overseas areas.)!!”

Because military civic action focuses on helping the mxlx—
tary forces of a forengn nation to gain the support of the cmllan
populanon to combat “subversion, lawlessness and insur-
gency,”118 Umted States civil affairs personnel serve pnmanly
as advrsors in peacetime.119 | Accordmgly, military civic action
forms a part of the security assistance program and is done on
a reimbursable basis. The importance of military civic action
to the issues of this article is the use that can be made of civil
affairs personne! during combmed exercises in wh1ch humam-
tarian and civic action acuvmes are conducted

"One issue discussed in the 1984 Comptmller General opinion
arose from the training that American service members pro-
vided to Honduran forces. The DOD argued that this training
was intended merely to’ enhance interoperability and safety.
The Compiroller General, however, found that the training
was comparable to training normally and properly provided to
foreign military personnel under a security assistance program
and concluded that this training should have been funded from
security assistance appropriations.!20 With this restriction in
mind, civil affairs personnel can provide valuable support to
exercises in which humanitarian and civic-assistance projects

are carried out. They can use these exercises to train for the

U6 See Jeffrey F. Addicott, Developing a Security Slmlegy for lndochma 128 M. L. Rev. 35 (1990).

W7§ee genera[ly DOD DlCl'lONARY supra note 59

18DEp"T oF ARMY, FIELD MANGAL 41-10, CiviL AfPATS OPERATIONS ch, 3 (17 Dec. 1985). :

varied lasks that they must perform in wartime or ‘when acting
as advrsors in connection wnh secunty assnstance programs
yert - Stability; How Do We Get There l'ro_m Here?

A Need 1o Rethznk Our Approach

B ;.For the Amencan forergn pollcy estabhsh- P
“, . . ment, as it has expressed itself in decades of .
working with,Latin militaries, it is a matter .
. of principle that American values will, with
e ,enough exposure, rub off on the Latins, who ..
. will gradually come to embrace the American -
way of life.121. ‘

* Clearly, the state of Latin Amenca today demonsu'ates that
this ethnocentric way of viewing the world is not the solution.
Other countries that come into their own through their fights
for democracy need not become “little Americas.” What they
must become are countries dedicated to developing a stability
and humanity that fits within their own cultural and social
histories. The chaotic condmons that exist in so much of the
world are a continuing remmder that democracy sometimes
does not equate to stability and prosperity. With all the evi-
dence before us, we have yet to devise a workable solution to
these problems. Although we have ample evidence of solu-
tions that have no lasting effect, we seem unwilling to try
approaches that deviate from a mind-set that says ours not
only is the best way, but also 1s the only way—because we hold
the purse strmgs

That the United States take the lead in workmg toward
global stability is imperative. 'Despite those who advance
isolationist views, the United ‘States cannot tum its ‘back on
the world and its’ ‘needs by arguing that the communist threat
tio longer exists.” We must face the reality of a much more
powerful global threat that, if left unchecked, will be more
destructive than communism éver could have been. The chaos
in virtually every part of the world that confronts us daily in
the media may seem far removed from our relatively stable
society, but these conditions quickly can escalate into events
that will affect us profoundly—for example, terrorist bombings;
the taking of hostages, the Haitian refugee situation, Grenada,
Panama, and the Gulf War. Failing to confront these issues
and to use all the resources we have at hand will be costly.. It

will cost us money and it will cost us lives.

b

119Civil affairs personnel also are trained 1o support general military forces, special operations forces, nnd forelgn intemal defense opcrauons and o provrde cvil

administration in friendly and occupied territories. See generally id.

120Honduras Military Exercises, B-213137, 63 Comp. Gen. 422, 466-67 (1984).

121 Tina Rosenberg, /nside Central America: Its People, Politics, and History, THE NEw REPUBLIC, Sept. 2, 1991, at 37.
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The Causes ofInstabzluy :
What are the causes: of international mstabrhty and chaos?
A good summary of the problem is found in;A. Time: to
Build\22 ’ r ..

It is true that poverty and lack of oppor-
tunity have been the lot of the masses in
~ most of the underdeveloped states for cen- . -
+ . - turies past. The present difference lies in- -
- the fact that this poverty—flouted as a battle
symbol in struggles for inde-pendence, used
-as political propaganda by domestic office
seekers . . . and brought more sharply into
. relief by the ever widening gap between the
haves and the have-nots—has become a
nagging source of popular discontent.

Drssausfactron in turn gives nse to varied .
symptoms of instability and disorder. Gov-
ernments topple with alarming frequency -
and without recourse to the medium of fran-
chise. Strikes, riots, and clamorous protest
movements flare up in cities and at insti- .
tutions of leammg Violent revolutions
explode and, in some instances, drag on for
years of internecine blood-letting.12?

The author observes that “govermnments are mchned to be
unstable and not infrequently corrupt,” that !‘[n]ational leaders
camouflage their own incompetence,” and that those *“who led
the struggles for political mdependence often have not been as
well qualified for leadership in the less glamorous business of
nation building.”12#* These conditions, described in this manner
nearly thirty years ago, remain with us today. - The seeds of
discontent often develop in varying degrees into what we have
come to call low intensity conflict!?5—characterized at the
lowest level by disruptive actions against the government and
ae the highest level by outright belligerency. . Although no
easy answers to complex problems exist, we can do better
than we have done so far to alleviate these core problems.

12HarrY F. WALTERHOUSE, A TiME To Bup (1964).
13]1d. a1 2.
14]d a4,

125The Amy defines low intensity conflict as follows:

The Current System

, Is the Umted States’s system for deahng with rnternatronal
instability really broken or does it simply confront problems
that cannot be solved? Essentially, the system can be improved
substantially.

The Security Assistance Program

. The’ Cornmrssron on Integrated Long-Term Strategy, estab-
hshed by the Secretary of Defense, pxesented its findings on
the current security assistance program in 1988. A perhaps
innocuous statement in the Commission’s paper is as damning
an indictment of the effectiveness of the system as can be
found. In discussing the changing views of the United States
over the past forty years, the Commission remarked, “The
needs of the recipients of our aid have changed Iess over time
than we who have given it.”126 The Commission concluded
that the present security assistance program is “seriously
underfunded for pursuing an integrated, long-term strategyl[,] . . .
too micromanaged by Congress to enable any Administration
to deal with crises,” and “so encumbered with Jegal and
administrative tendrils as to deprive it of credibility either here
or-abroad.”t2? . It recommended twelve basic legislative
reforms, including a revised pricing system to allow the DOD

* to absorb more of the costs of security assistance as the “costs

of doing business,” more capable security assistance personnel
at the unified command and embassy level, more involvement
by the unified commanders in the program, and more use of

‘DOD training exercises.}28 Unfortunately, these recommen-

dations have not been implemented to any great degree.

United States Agency for International Development

In a prehmmary report, a presidential study group assrgned
to the task of exammmg “U.S. foreign aid programs™12? found
that .USAID is “isolated from the raprdly flowing political
events of the 1990°s” and is hampered by “too many objec-
tives—39 at last count—unposed by the execunve branch and

A political-military confrontation between contending states or groups below conventional war and above the routine, peaceful competition
among states. It frequently involves protracted struggles of competing principles and ideclogies. Low mtcnsrty conflict ranges from
subversion to the use of armed force. It is waged by a combination of means, employing polmcal economic, informational, and military
instruments. Low intensity conflicts are oﬁcn localized, generally in the Third World, but contain certain regronal and global security

implications.

Depr'T oF ARMY, FIELD ManuaL 100-20, Mn.rmur Or!mmrons ™ Low INTENSITY Cowucr. at 1 1 (5 Dec. 1990)

126 WorkING GROUP ON REGIONAL ConrLicT, COMMISSION ON Irmwmmn Lonc-’l‘an STRATEGY, COMMITMENT TO FREEDOM: SECURITY ASSISTANCE As A U.S.
PoLiCY INSTRUMENT IN THE THIRD WORLD (1988) (extract of & paper presented to the Commission on 25 May 1988; later photocopicd and distributed to the author
as a handout during the Operational Law Course at The Judge Advocate General's School in April 1990).

12714,
12814,

mDon Oberrlorfcr. 'l.ralamf AID Should Be Mergzd with Sta!e Depr Study Panel Say: WasH. PosT, Mar. 3, 1992. at AlS.
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Congress.”3 The study group probably will recommend that
USAID be lntegrated into the State Department, in a reversal
of the 1979 reorganlzatlon plan dtScussed above. to gtve it
more polmcal ctout. o ot

i .r*""'* { L I IS oS BIEE

DOD Humanitarian and Civic-Assistance Exercises

Apparently, the only form of foreign assistance—although
many dare not call it that-—whrch gradually is freeing itself
from congressronal mtcromanagement is the DOD humani-
tarian 'and civic-assistance exercise program.’ 'Although
Congress continues to attach spemﬁc appropnauons o humam
tarian and civic action appropnatrons, these requrrements are
not burdensome. ‘The législation is focused clearly on limited,
defined activities and, although it evidently infringes on
USAID and its specific assistance appropnatlons, Congress
has approved these apparent overlaps

e The Need for an Interim Strategy

Reform of the security and foreign ass1stance programs wﬂl
take a massive effort and a great deal of ttme The DOD must
conlmue 1o press for those needed changes, but it also must
act within the authonty it now possesses to work toward
stability when it can. Eschewmg the all-too—typlcal shotgun
approach it 'must formulate a comprehensrve strategy, press
Congress for reforms based on that strategy. and begin work-
mg immediately in whatever ways 1t can on the tmplemen-
tation of that strategy ‘

ey
[

L T rIConclusron ey i
The world, today often appears to be in chaos, but at the
same trme. it never has been closer 0 the stabthty that is, the
goal of the world commumty " Of course, areas of the world
exist in which nothing less than mﬂrtary force ever will be
effectwe in producmg anytlung h‘ke stabrlity The vast maJor-

130}4.

13122 US.CS. § 2754 (Law. Co-op. 1991).

ity of developing couniries, however, are capable of attaining
peace and stability if they can find means to lessen the under-
lying: causes ‘of civil discontent.- The United-States mist pro-
vide the guidance'and theé fundmg to achieve those godls.” At
present, no other country is willing or able to do so, * Other
nations eventually may be convmced to ass1st but the United
States must takethelead B
s R e

The Umted States has in place forelgn and security assis-
tance programs intended to provide the support that develop-
ing countries need. ‘The 'thétoric is in place; the programs,
however, in théir present- states, dre too unfocused to provide
any real help. They are in dire need of rethinking and over-
haul. The United States: must develop a comprehensive, work-
able, integrated program dimed at the causes of 1nstabrlrty in
the context'of a changrng world ‘

The DOD has the means to begm provxdmg long overdue
basic assistance’ ‘gimed at the Toot causes of instability. It can
use these programs to ‘counter the budget and personnel cuts
that will hamper its ability to pe'rform its wartime mission if
alternate means of training the remaining forces are not found.
With several simple changes to the system, the DOD can have
the basis of a strategy that will serve it well as 1t moves into
its place in the new world order

At the same time, the DOD has an obhganon to press fora
national strategy that is aimed at undercutting the forces that
have led to instability ‘in'so many developing counl:nes it
must persuade Congress ‘that natiofial’ pride will cause most
countries to maintain military forces and that those forces can
be used to build: developmg nations. The DOD must persuade
Congress ‘to réexamine its policy agamSt encouraging exten-
sive civic actton ‘by military forces in foreign countries.!13!
Only by using these forces constructively can most countries
hope to reach stability. These, and other approaches based on
an integrated, intelligent assessment of America's global needs,
are our only hopes of achtevmg the peace and stabrhty that is
wnhm our grasp ‘

R T ST R Conagele i

Introduction

Assume that a soldier marries the drvorced mother of a ten-

year-old girl. Several weeks after the wedding, the soldier

R Mtlltary Rule of Evrdence 803(4) S
The Medrcal Treatment Hearsay Exceptton o SRR
| and Trral Practrce | g

Cap;amMarcusA Brmks USAR ‘A e IR “

t Py

begms to abuse his stepdaughter sexually. After escalating for
several months, this abuse culminates in sexual intercourse
between the soldier and the girl. Hoping to find help, the girl

‘reports the abuse to a counselor at school the day after the
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intercourse occurred. The counselor refers the girl to a local
physician for a medical examination. During the examination,
the girl describes the pattern of abuse to the physician and
wldenufies her stepfather as the perpet.rator

At the court-mama] of the soldler on charges stemming
from the abuse, the girl refuses to testify.. The trial counsel
attempts to introduce into evidence the girl’s statements to the
school counselor and the physician. The trial defense counsel
immediately objects. This response brings Mlhtary Rule of
Evrdence (MRE) 803(4)1 into play.-

Thrs arucle explams the requrrements for admntmg a
patient-declarant’s statements into evidence at trial. It also
identifies the personnel who may testify about statements
elicited :from a patient during diagnosis or treatment. -Finally,
the article discusses the issue of perpetrator 1dent1ﬁcauon, the
impact of the Confrontation Clause,2 and' the standard of
review: for a military judge’s decision to admit medical hear-
say evidence. To assist practitioners in the field, the article
also includes trial pracnce tips and a checklist.

Mnhtary Rule of Evndence 803(4)

As a general m]e. MRE 802 prohlbxts the admission of
hearsay into evidence in courts-martial.3 - The Manual for
:Courts-Martial defines hearsay as “a statement, other than one
made by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter asserted.™
The reason for the evidentiary rule’s proscription of hearsay is
clear—to0 prevent an accused’s conviction through the admis-
sion of out-of-court statements that lack the attendant guar-
antees of trustworthiness secured by confrontanon oath, and
cross-examination.

-must convey this information

Like most general rules, MRE 802 has nimerous excep-

tions. One important exception covers statements made to

facilitate medical reatment. Military Rule of Evidence 803(4)
specifies that statements “made for purposes of medical diag-
nosis or treatment -and-described medical history, or past or
present symptoms, pain, or sensation, or the inception or gen-

eral character of the cause or external source thereof insofar
_reasonably pertinent to diagnosis or treatment” are not exclud-

able as hearsay,S This exception applies regardless of the
declarant’s avajlabi_lity as @ witness.5 . | |- : o
: A } 2 R - 2 3 Ty l
o COIIdlthllS l'or Admissrblhty

; f . .
Two condmons must be satisfied before a anenl s state-
ments to a healthicare provider may be admitted into evidence.
The Court of Military Appeals readily deduced these condi-
tions from the language of MRE 803(4) -in United States v.
Edens.” First, the patient must make the statements for pur-
poses of medical diagnosis or treatment.8 Second, the patient
“‘with some expectation of
recervmgamed1calbeneﬁt."'9 T A L

The Court of Mxhtary Appeals and the lower mnhtary appel-
late courts continue to use these two conditions to determine
the admissibility of medical hearsay evidence.1¢ ‘This is entirely
appropriate. The conditions reflect the premise supporting the
medical treatment hearsay exception—that is, that a declarant
has every incentive to be truthful when his or her physical well-
being may depend on the accuracy of his or her statement.1!

The proponent of the hearsay statement bears the burden of
establishing that both conditions ‘are met.12 The proporent
also must establish the panent s state of mind when he or she
uttered the statements. ‘This is a subjectwe issue of critical

IMANUAL FOR COURTS-MARTIAL, United States, MIL. R. Evin. 803(4) (1984) [hereinafter MCM].

21.S. ConsT. amend. VL

3MCM, supra note 1, M. R. EvD. 802,
4/d M R EvD. 801(c).

5Id M. R. Evp. 803(4).

§/d. Mo R. Ev. 803.

731 MJ. 267 (C.M.A. 1990).

t1d. at 269.

9ld (quotmg Umled Smes v. Deland 22 MJ 70,75 (CM. A) cerl denud 479 U.S. 856 (1986))

l°S¢¢, e.g., United Slan:s v. Wlllmmson. 26 MJ 115 (C M A 1988) Un.ued Suates v. Deland 22 M.J. 70 (C M A ) ccrt demed 479 U.S. 856 (1986) Umlcd
States v. Ammstrong, 33 M.J. 1011 (A.C.M.R. 1991); United States v. Dean, 28 M.J. 741 (A.F.CM.R. 1989), aff'd, 31 M.J. 196 (C.M.A.1990); Unitcd States’v.
Quarles, 25 MJ. 761 N.M.C.M.R. 1987).

11 United States v. White, 25 M. 50 (C.M.A. 1987); see also United States v. Nelson, 25 M.J. 110 (CM.A. 1987), cér. denied, 484 U.S. 1061 (1988). I the parnty
opposing the introduction of the patient's statement produces evidence of an improper motive on the pauzm s pan lhe hcarsay slzlcmenl may not be admmlhlc
See White, 25 M.J. at 53 (Everett, C.J., concurring).

12Edens, 31 M.J. at 269; Williamson, 26 MJ; at 118. o o T S A U BN P ST S R

JANUARY 1993 THE ARMY LAWYER - DA PAM 27-50-242 31




-importance. : The patient’s statement is inadmissable unless he
‘or she understood that he or she was being diagnosed or treated
by a health care provider when he or she made the statement.}3
The quantum of proof for this issue,”however, may be some-
what relaxed ina case mvolvmg the statement ofa Chlld 14

Not all statements that a pancnt communicates to a health
caré provider are admissible automatically under MRE 803(4).
dn United States v. Oldham,!5 for example, a school principal
referred a ten-year-old girl to'an Air Force social worker after
the girl complained that her father had molested her sexually.16
The social worker asked the victim about the sexual abuse in
an “automatic response” to-the allegations.!? Observing that
the social worker had contacted the victim, had questioned her
on occ¢dsion in the présence of law enforcement personnel,
and had not provided any medical diagnosis, the Air Force
-Cotirt of Military Review found the victim’s hearsay statements
to lhe socnal worker madmxssxble 13 A v

. The *Army ‘Court of Mlhtary Rcv1ew conmdered a similar
‘situation in United States v. Armstrong.1% A psychologist wis
counseling a sexually abused child as part of :a regular course
of therapy. A trial counsel attended one session to ask the vic-
tim about the abuse. “The Army court found the statements the
‘victim made in the presence of the trial counsel to be inadmis-
sible because they had been made for the purpose of:trial
preparation.20 ' The court, however, held that the trial judge
properly admitted the more detailed statements that the victim
made to the psychologist durmg a subsequent sess1on 2r :

13Quarl¢.r, 25 M J nt 772-73 Deland 22 MJ. at 73

l4Un11c.d Stales v, Ayl.la, 27 MJ 62 (C M A 1988) Umled Stau:s v. ngle? 27MJ. 704 (A.FC. M.R 1988)

1524 M.J. 662 (A.F.CMR. 1987).
6]d. a1 663.

17]d. at 664.

1814, a1 664-65.

1933 M.J. 1011 (A.CMR. 1991).
20/d. av 1014.

U,

2226 M.J. 487 (C.ML.A. 1983).

"+ These cases provide counsel with several lessons... First,

.MRE 803(4) do¢s not exclude a patient’s hearsay statement to
“a health.care provider from the hearsay rule unless the patient

made the statement to the proper person for the proper pur-
poses. In particular, the statement must have been made to a
person the patient knew to be a health care provider. Second,

-statements elicited primarily to aid in trial preparation, rather

‘than diagnosis or u'eamem are not. adm1ss1blc under MRE
803(4) ‘ T F RN

Slgmficantly, although a patlent 3 statcments o a health
care provider may be admissible under the medical treatment
. hearsay: exception, the reverse may not be true. - In United
States v. Williams,2 the patient testified that a doctor had
“tested her blood and had told her that her blood type was A

. positive. ‘The doctor did not testify at trial.. The Court of

‘Military Appeals found that the military judge correctly
-excluded the patient’s testimony despite the proponent’s claim
that this testimony was admissible under MRE 803(4).2 -

Health Care Provider Definitions

Many different kinds of health cate providers may testify
about a patient’s statements. That individuals who possess

“advanced medical degrees and who specialize in medical care

may testify is well established.. - Accordingly, medical doc-
-tors? and pediatricians® clearly are proper witnesses. .In a
similar vein, nurses providing medical care in hospitals26 and

i P
A

TR T T e

B]d. at 491. Noting that MRE 803(4) “covers statements made by an out-of-coun declnranl ‘for purposes of medlcal treatment’ and is grounded in the lelt' interest
of the patient,” the court concluded that “the doctor's mtcments o l.hc patlcm do not quahfy as lehable undcr thxs rule.” Id (cmng Umted Suates'v. Wdch 5

MJ.23,25 (CMACI98T). o2 i t( i
% United States v. Rudolph, 35 MJ, 622 (A.CMR. 1992).

Qe BRI R N A e T
25 United States v. Edens, 31 M.J. 267, 269 (C.M.A. 1990).

Lk

ZUnited States v. Evans, 23 M.J. 665 (A.C.M.R. 1986), aff d, 27 M.1. 447 (CM.A. 1988), cert. deried, 490 U.S. 1092 (1989)." -
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schools?? are entitled to testify. These individuals, who often

dress distinctively. in clothing that proclaims the medical

profession, typically provide care in: these settings; therefore,

most patients who encounter nurses will expect them to per-

form their traditional duties of caring for the sick and injured.
) DL I R .

An individual who ministers to a patiefit’s mental well-
being also may testify under appropriate ‘¢ircumstances. In
particular, psychlamsts”—mcludmg those who specialize in
the treatment of childrenZ—can testify about the statements a

, pal:lent makes during dlagnosns or treatment. In United States

ﬂ‘ornowsla.‘o the Air Force Court of Military Review

‘ expanded thls plass. ﬁndmg the. tesumony of a psychiatric
social worker to be acoeptablc N .

A thness docs not have to be a medxcal spec:ahst |7 tesufy

In various cases, the Court of Military Appeals has found the

testimonies of psychologists about the statements their patients

uttered during interviews and treatment sessions to be admis-

sible 3! Psychotheraplsts also can be proper witnesses.?2 Social

- workers33 and famxly counselors,3 who provide valuable pri-

mary assistance to families suffering from mternal turmoﬂ or
abuse, are qualified to tésufy aswell.

Relying in part on the drafter’s analysis to MRE 803(4) 35
the Court of Military Appeals has suggested that trial judges
should permit ambulance drivers, hospital attendants, and even
-family members and other nonmedical personnel to testify

27United States v. Fink, 32 M.1. 987 (A.CMR. 1991).

28 United States v. Deland, 22 MLY. 70, 73 (C.M.A.), cert. denied, 479 U.S. 856 (1986).

]d,

R

~ about the statements of patients.? Importantly, MRE 803(4)
. does not permit the admission of every statement a patient may
-make during an encounter with health care personnel.? Never-

theless, when an encounter.results in the declarant’s referral,
diagnosis, or actual treatment, or-otherwise facilitates the
patient’s treatment and care, a witness usually may repeat the
patient’s statements in court as evidence onithe truth of the
matter the patient asserted.

Ty

Permnss:ble Topu:s of Tesnmony

Pauents seek the a551stance of hcalth care professxonals for
a variety of reasons. Accordingly, appropriate witnesses may

. testify about a broad range of patient statements. - The most
. logical tenet is that, under MRE 803(4), a patient’s “state-
. ments describing how and when [an] injury occurred will be

admissible.”?® The Army Court of Military Review provided

-a trenchant example of this principle in United States v.

Evans.3® Evans was charged, inter alia. with raping and
forcibly sodomizing his four-year-old daughter, During the
victim's treatment at-a hospital for vaginal injury, the
attending nurse asked the victim whether she felt better. * The
victim responded that she did, just as she had when her father

- removed his penis from her.4?., When a psychologist later
_asked the victim how Evans had hurt her, the victim implied
- that the accused had penetrated her anally and vaginally.4!

The Army court found that the victim’s statements to the

3029 M.J. 578 (A.F.CMR. 1989), petition for review denied, 30 M1, 214 (C.M.A. 1990).

31 United States v. Welch, 25 MJ. 23 (C.M.A. 1987); United States v. White, 25 M. 50, 51-52 (C.M.A. 1987); see also United States v. Nelson, 25 M.J. 110, 112

(C.M.A. 1987).

R2Welch, 25 M.Y. at 26.

33United States v. Cottriel, 21 M J. 535 N.M.CM.R. 1985), aff’ d, 25 M.J. 376 (C.M.A. 1986).

34United States v. Austin, 32 M), 757 (A.C.M.R.), pelition far‘review gram?d inpart,34MJ. 19 (CM.A. 1991). -

35MCM, supra note 1, MIL. R. EviD. 803(4) analysis, app. 22, at A22-48.
36Welch, 25 M.J. at 25.

37United States v. Oldham 24 MJ. 662 (A FCMR. 1987)

!

NSW A. Sumunaz‘r.u. MILITARY RULES OF EV'[DBNCE MANUAL 643 (Zd ed. 1986),

3923 M.1. 665 (A.C.M.R. 1986), aff d, 27 M.J. 447 (C.M.A. 1988), cert. denied, 490 U.S. 1092 (1989).

40/d. at 670.

41/d. at 671. The victim stated that “her daddy . . . placed his ‘pee-pec. . .
1d. (quoting from the psychologist's testimony at trial).

in her pee-pee,” pointing to her genital arca, and he also placed his penis in her rectum.”
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"'nurse were admissible.42 It further suggested that the'victim's A victim’s statements to a psychiatrist or a psychologist also
_statements ‘to’ the psychologist:'would have beeri admissible,  * may be #dmissible. In United States v. Edens52 a pediatrician

thad the Government in&Odueeﬂ’evidehce establishing that'the  ~seeking to develop a therapy ‘plan‘questibned two young vic-
Jvictim’s “psychological examination . . . was more orienied to - tims about the sexual abuse they hadendured. - The Court of

« diagnosis ‘or treatment [than to) trial prepamu0n and'that the ~ Military Appeals found that the statements in'which the chil-
victim had ‘uttered the statements *with some expectahon of dren had described the abuse and had implicated the accused
- receiving medical benefit."”43. 1 . : -;were admissible into evidence. Similarly, the court has found
: ST i-that the statements a victim utters while receiving sustained
In United States v. Rudolph 4 5 phy51c1an exammed the - ‘ireatment after completing an initial examination . may be
, 1]
accused’s stepdaughter after alleganons arose that the accused admxtted under MRE 803(4). - -
had assaulted her:#S During this examination, the girl described " In the paSt courts were uncerlam whether a witness could
when and how the accused had abused her.#¢ Atthe accused’s testify about the patient’s identification of a parucular 'indi-
- court-martial, the military judge permitted the doctor torepeat  * vidual as his ‘6r her'assailant. ‘Comihentators’ once believed
the girl's hearsay statements in’his testimony against the that “statements concerning who ‘caused the jury were]
~accused4” The court-martial convicted the accused for raping unlikely to be admissible.”5¢ Contrary case law, however
the gu'l The Army Court of Military Review later affirmed V.smce has dJSpeIled any uncertamues about thxs 1ssue b
 the accused’s conviction;s - Noting that the ‘doctor had ques- - ‘
tioned the victim to erisuré that she‘was “okay,” to determine  ~In United States v. D eland 55 the Court °f Mlhrary Appeals
the symptoms for which ‘he should look during the examina- pheldAthe introduction into evidence of the victim’s state-
"“tion, and to determine‘a course of care, the Army i:ourt held ‘menttoa child psychiatrist, in,which the victim identified her
“that the militafy judge properly ‘admitted the victim's state- gazl;er:s;:earns‘e‘xﬁal ::luszg' Thilccl’]un howc:l;/:[r [;haaa;t‘e]?zzc;
“ments.4®* Rudolph comports wéll with United Statesv. the ‘:; rpetratoruwl:; ancxm;'orfan{, fzscltzl:l%n the p:;c}flamit s
50§
- Nelson°.in which the Court of Military- Appéals ‘concluded diagnosis and treatment of the victim.56
i that the information aictim conveys to a health care provider )
' is ‘4dmissible if-the health care provider sought to obtain this In United States-v. Brown 57 the mﬂuary Judge excluded
~data “to insure {sic] that'[the victim was] in ho phys1cal dan- " statements in which two children told medical personnel that
' ger, [was] not.suffering’ from mfectlon and [was] free from . their father had abused them physically. ' The Army ‘Court of
“medical distress.”!- - - ‘ ‘Military Review disapproved, remarking that the failure of
o r—
4214 a1 674. . e ey
3/4. a1 676.
4435 M.J. 622 (A.C.MR. 1992).
4514, a1 625. ‘
‘éld o ' A 1 " “
9]4.
48S¢e id. a1 623. ‘ ) ‘
T Y T AR NS NN SRS 1 S SRR B NI e
49]d. at 625; accord United States v. Fink, 32 M.I. 987, 991 92 (A. C MR, 1991) (upholdmg adn'ussmn of v1cum ’s stalemems toa pedlamcmn dunng an
examination that ultimately led to the victim’s hospitalization).} ¢:7 “ir !0 see. R T T :
5025 M.J. 110 (C.M.A. 1987), cert. denied, 484 U.S. 1061 (1988). ‘ .
5Ud, at 112.
5231 M.J. 267 (C.M.A. 1990).
VT BELEUNEE SE SH T PR ES e
53United States v. Welch, 25 M.J. 23, 26 (C.M.A. 1987); ¢f. United States v. Armslmng. 33 MI 1011, 1014 (A CM R. 1991) United States v. Colme.l 21 M I
535 (N.M.C.MR. 1985), aff'd, 25 M.J. 376 (C.M.A. 1986). (@50 bt gt e TP I :
34 SALTZBURG ET AL., supra nole 38, at 643. N T e
5522 M.J. 70 (C.M.A.), cert. denied, 479 U.S. 856 (1986). L
56/d. a1 74.
o Ll P . ST AR A P01 511 I SEIN TP S TN U SR : ot v R
5725 M.J. 867 (A.C.M.R. 1988). I | TEIRUITEUTY SRS o
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medical personnel to ascertain an assailant’s identity in a child
abuse case “hinder(s) diagnosis of injuries and proper medrcal
treatment and allow[s] the recurrence of abuse.”™ 8 -

The Air Force Court of Mllttary Rev1ew soon adopted the
Army court’s reasoning. In United States v. Lingle ? the Air
Force court ruled expressly that a Chlld victim’s statement. toa
doctor tdenufymg the accused as her assailant was relevant to
her medical treatment for i injuries resulung from an assault.s0
The court observed that a doctor’s success in treating psycho-
logical and physical problems stemming from child abuse
often requlres knowledge of the abuser's identity.$! In Umted
States v. Ortz:z.62 the Air Force court apphed the same ration-
dle to the statements of adult victims.. It pointed out that the
identity of an abuser is an important datum for health care
providers, remakag that a medical pracuuoner must consxder
this fact when determ:mng whether a patient can retun home
to recuperate.®? Obviously,: if the abuser is the patient’s spouse,
sending the patIent home would be most undesirable. Lo

The mrhtary appellate courts however. recogmze some
limits on proper topics of tesumony The Court of Mxhtary
Appeals, for instance, has emphasized that a health care pro-
vider should not testify . that he or she believes the patient.%
The Air Force court agrees.& Clearly, a health care provider
should tesufy only about a patient’s pertinent statements with-
out commenting on his or her veracity. Appellate courts also
view conjecture on the parts of health care witnesses with dis-
favor 66

3814, at 869.

3927 ML.J. 704 (A.F.C.M.R. 1988).
§0/d. a1 707.

61}4. (citing Brown, 25 M.J. at 869).
6234 M.J. 831 (A.F.CMR. 1992).

63{d. at §34.

T

: The Confrontation Clause S

The Sixth; Amendment tdentiﬁes a number of rlghts that
protect the accused in a criminal prosecution—among them,
theright “to be confronted with the witnesses against him [or
her].”67. When a victim raises allegations against an individual

- in’ statements.to health care providers, and then refuses to

testify when that individual is brought to trial—a course of
action that occurs frequently in family abuse cases—tension
develops between the Confrontation Clause and MRE 803(4).

. In Idaho v.-Wright,$8 the Supreme Court considered the
admissibility of a child victim's hearsay statements to a pedia-
trician. -The trial judge admitted these statements under
Idaho’s residual hearsay rule. - This rule, like MRE 803(24),

permits a proponent to introduce hearsay statements that are

not covered expressly under a hearsay exception if those state-
ments “have- eqmvalent crrcumstantial guarantees of trust-
wonhmess 10

-The .Court initially noted that a literal reading of the Con-
frontation Clause would require a court to exclude hearsay
statements implicating criminal defendants' whenever those
statements were uttered by unavailable declarants.”!- The
Court rejected this extreme view. Instead, it found that the
Confrontation Clause bars some evidence that otherwise would
have been admissible under an exception to the hearsay rule.72

64 United States v. Deland, 22 MJ. 70, 75 (CM.A.), cert. denied, 479 U.S. B56 (1986). But see United States v. White, 25 M.J. 50 (C.M.A. 1987) (holdmg as
harmless error the admission of a psychiatrist’s testimony that she believed her patient). , ‘

63See, e.g., United States v. Tomowski, 29 M.J. 578, 581-82 (A.F.C.M.R. 1989), petition for review denied, 30 M.J. 214 (CM.A. 1990). .,

86See United States v. Brown, 33 MJ. 706 (A.CMR. 1991). .
67U.S. CoNsT. amend VL

68110 S. Ct. 3139 (1990).

6Ipasio R. Evip. 803(24)

70See id.; see also MCM, supra note 1, MLL. R. Evp. 803(24).
7angh.t 110S. Ct. at 314S.

721d 313146 R B R
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The Court then idenitified the requirements for admission of
a hearsay statement under the residuary provision. The prose-
cutor either must produce the declarant or must prove that the
declarant is unavailable.” If the declarant is unavailable, his or
her hearsay statement is admissible only if it is supported by
sufficient “indicia of reliability.”?4- Significantly, the Court
acknowledged that a trial judge may infer the necessary relia-
bility if the statement comes under a “firmly rooted hearsay
exception.”? . Otherwise, the statement must have *particu-
larized guarantees of trustworthiness™ or face exclusion.?6

The Court rejected the argument that the admissibility of an
unavailable declarant’s hearsay statement may be based, not
only on the circumstances. surrounding the making of the
statement, but also on trial evidence corroborating the state-
ment.”? That approach, it opined, would promote bootstrap-
ping.”8 Instead, it held that a court may consider only the cir-
cumstances surrounding the making of a statement to determine
whether the statement is sufficiently trustworthy to justify its
admission.” Statements admitted under firmly rooted, spe-
cific exceptions to the hearsay rule, such as the “excited utter-
ance”® or “dying declaration”$! exceptions, possess adequate
guarantees of reliability because of the cxrcumstances under
whxch these statemems are made.®2 .

‘The ‘Court later considercd‘the relationship between the
Confrontation Clause and the medical treatment hearsay
exception in White v. Illinois.83 The child victim identified

Bd.

M/d.

75d.

76]d.

7714, at 3148-49.

81d. at 3149.

8 See 1d at 3148.

8‘OSee MCM, supr;a not; 1, M. R. EVID 5050).

B1Se¢ id. MIL. R. EviD. BO4(b)(2).

-

the accused ‘in statements she made to an emergency room
nurse and a physician while being treated for injuries she
suffered in a sexual assault, At trial, the victim was highly
distraught and could not testify. In lieu of her testimony, the
Government offered the testimonies of the nurse and the
physncmn Cmng the spontaneous declaration and medical
treatment hearsay excepuons the trial judge permitted the two
health care w1tne§ses to repeat the victim’ s statements in their
testimonies.

The accused appealed, claiming that a proponent must
demonstrate a declarant’s unavailability at trial before the trial
judge may admit the declarant’s statement under the medical
treatment hearsay exception. The Court disagreed. It noted
that a showing of unavailability is appropriate when the
challenged hearsay statement was made in an earlier judicial
proceeding and exclusion is sought at &rial.3* Under those
circumstances, the declarant should testify pcrsonally at trial if
possible because he or she then is subject to cross-examina-
tion, which enhances the truth-finding process.?5 The Court,
however, opined that, when “proffered hearsay has sufficient
guarantees of reliability to come within a firmly rooted excep-
tion to the hearsay rule, the Confrontation Clause is satis-
fied.”®6 Cross-examination will add nothing to the state-
ment’s reliability, and compelling the proponent to replace the
out-of-court statement with live testimony could diminish the
evidentiary value of the statement substantially.8? Noting that
a patient ordinarily knows that a false statement to a health

82See Wright, 110 S. C1. at 3149, The Court poted § in passing that the medical treatment hearsay e.xcepnon stems from' the view that the person makmg such a

statement is quite unlikely to falsify.- See ui. :
83112 S. Ct. 736 (1992).

84See id. a1 743.

8514,

86/d.

87Jd. The Court remarked, “A statement tl.ml has been offered in & moment of excitement—without the opportunity to reflect on the oonsequcnces of one's
exclamation—may justifiably carry more weight with the t.ncr of fact than a similar statement offered in the calm of the courtroom.” /d.
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care provider could result in a faulty diagnosis and improper
treatment, the Court concluded that medical statements possess
a reliability that in-court testimony would neither enhance, nor
replace.38

Military appcllate decisions comport with the Court’s views.’

Obviously, a witness may testify at an accunsed’s:trial about
the witness's own out-of-court statement without offending
the Confrontation Clause if the witness’s trial testimony:is
subject 10 cross-examination.$? Furthermore, a medical treat-
ment hearsay statement is readily admissible .even if the
declarant is unavailable,% : The Confrontation Clause should
not prevent a party from introducing the statement because
statements made in the furtherance of medical treatment ordi-
narily are admissible under a firmly rooted exception to the
hearsay rule.?? The statement’s reliability may be inferred
without further inquiry.?2

Military appellate courts are reluctant to provide relief
based on allegations of Confrontation Clause violations. In
United States'v. Lingle 9 for example, the Air Force Court of
Military Review found that the appellant was not entitled to
relief in a case involving medical treatment hearsay state-
ments. Emphasizing the reliability of the hearsay statements
and the child-victim’s availability to testify at the article 32
hearing% the court found no requirement for the prosecution
to call the child-victim as a witness at trial. The courts also
require trial defense counsel to raise express objections on
Confrontation Clause grounds against admitting medical
treatment hearsay statements.?5 The courts wish to minimize
trial gamesmanship, in whick defense counsel intentionally

88]4,

fail to raise matters at trial in hopcs of provxdmg thelr clients
wnh lmmedlaw appellate issues.% - .

Standard of keview

The military judge must determine whether proffered evi-
dence is relevant under MRE 401 before admitting this evidence
at trial, 97 The judge also must determine whether a hearsay
statement is admissible under the medical treatment hearsay
exception.?® The military judge enjoys great discretion in
determining whether evidence is admissible under the Military
Rules of Evidence. An appellate court may reverse the
judge’s evidentiary determinations only if the judge has
abused that discretion.?? Establishing judicial abuse of discre-
tion on appellate review can be very difficult. The record is
critically important in determining whether sufficient evidence

" supported the admission of a statement under the medical

u'eatment exceptmn to the hearsay rule

. Even if the mlhtary judge has abused his or her discretion,
an accused is not entitled to reversal automatically.1%0 Revers-
ible error occurs only if the judge’s erroneous admission of
the hearsay statement actually prejudiced the accused’s case.10!
An appellate court will disregard an error as harmless unless
the accused can show a reasonable probability that the
improperly admitted statement affected the adjudication of the
accused’s guilt or innocence.192 When a court-martial finds
an accused guilty, and the only evidence against the accused
consists of medical reatment hearsay statements that were
admitted erroneously, the harm is obvious. On the other hand,

% United States v. Nelson, 25 MJ. 110, 112 (CM.A. 1987), cert. denied, 484 US. 1061 (1988); United Siaxes v. Fink, 32 M. 987, 990 (A.CMR. 1991).

A wimess may be deemed unavailable for & varicty of reasons, mdu&mg physical absence from the mnl nms or. a refusal to lesufy at trial. United States v.
Quarles, 25 MJ. 761, 767-68 (. M.C.M.R. 1987); see also MCM, :upra note 1,ML.R. EVID 804(a).

91United Slalcs v. Amnstrong, 33 MJ. 1011, 1014 (A.C.M.R. 1991).

92d.

$327 MLJ. 704 (A.F.C.MR. 1988), petition for review denied, 28 MJ. 455 (CM.A. 1989). B

M See generally UCMI ant. 32 (1988).

95 Lingle, 27 MJ. 2t 709; United States v. Evans, 23 MJ. 665, 675 (A C.M.R. 1986), aff d, 27 M. 447 (C.M.A. 1988), cert. denied, 490 U.S. 1092 (1989).

96Evans, 23 M.J. at 675.

TMCM, .rupré note 1, MIL. R. EvD. 401; United States v. Orsbum, 31 MJ. 182 (C.M.A. 1990), cert. denied, 111 S. CL 1074 (1991).

98 United States v. Deland, 22 MJ 70,73 (C.MLA), cert. denied,'479 Us. 856 (1986).

99 United States v. Fink, 32 M.J. 987, 993 (A.CMR. 1991) (military judge did not abuse discretion i in admitting statements under MRE 803(24)) Umted States v.
Morris, 30 M.J. 1221 (A.CM.R. 1990) (military judge d.ld not abuse discretion in admitting medical records under MRE 803(6)).

100United States v. Oldham, 24 MJ. 662, 664 (A.F.CMR. 1987).
101/4,

12/d,
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if the military, judge properly admitted .other evidence, with
which the hearsay statements are merely cumulative, the
judge’s error in admitting the hearsay statements may be
harmless.

Tl'lal Practxce Impllcatlons and Checklist . ; ;.

Long

Both mal counsel and tnal defense counsel bear substantlal“
responsibilities when they attempt to admit medical reatment.

hearsay statements at frial, If one party seeks to admit these
statements, the military judge generally will conduct-a

separate evidentiary hearing before trial on the merits, or

during the trial outside of the hearing of the fact finder.  The
party offering the statement will call witnesses to establish its
admissibility -and both counsel will quesuon these witnesses
carefully G T S R
Jieosoi

The tnal counsel typlcally w1ll be the proponent of medtcal
treatment hearsay statements. Consequently, the Government
will bear:the burdens of going forward and establishing
admissibility.103 :Ideally, the trial .counsel should have the

[

declarant testify that he or she made the statement to aid in’
medical diagnosis or treatment, with the expectation of receiv+-

ing a medical benefit. , The declarant should describe the
setting in which the statement was made, disclosing how he or

she knew that the person with whom he or she communicated.

was a health care provider and stating that he or she actually
was seekmg medical help Y

If the pauent 1s a Chlld or an adult w1th dlmlmshed mental
capac1ty, the proponent should ask the patient to explain his or
her perceptions of the medical process. A trial judge may
infer that an abused child who has visited a hospital for treat-
ment several times actually understood the purpose of a sub-

sequent trip, even'if the child cannot articulate an explanation

conforming with the precise }vord_ing of MRE 803(4).14

If the declarant provides inadequate testimony, or docs not

testify at all, the health care provider should testify about his
or her perceptions of what the patient understood. This
approach, however, creates the following problem: the health

care provider should not speculate about what he or she thinks .,

the patient understood. Accordingly, the proponcnt must
cnsurc that the health care provider testifics objectively about
the facts and circumstances surroundmg the making of the
statement. In parUcular the héalth carce provider should describe

. : [N ST

S S

the information he or she conveyed to the: pauent and the
pahentsspemfic responses AL U

In Umted Srares v. Rudolph the Army court upheld the‘
admission of medical treatment hearsay statements.!95 The
health care provider. testified that he identified himself as a
doctor ‘ta-the patient, :wore -a white coat; was-in a hospital
when he examined the patient, and advised-the. patient of the
purposes of the examination. ‘From the record, the court con-
cluded .that the patient had understood the purposes of the
meeting with the doctor.196" Rudolph suggests that counsel
should elicit: testimony that the ‘witness identified himself or
herself as a health care provider to the declarant, was dressed
in distinctive garb .(if appropriate), and operated in a medical
or therapeutic setting.}%? -.If the health care provider assured
the patient that his or her purpose was to help the ‘patient, or.
provided other explanations for the encounter, he or she also
should be encouraged to raise these pomts

i Thc health care prowder should testtfy about the examma-i
tion, diagnosis, and treatment of the declarant. This informa-:
tion has its own significance, independent of its value as'a’
foundation for the hearsay statement. If the trial judge later
finds the statement inadmissible, the medical evidence, con-
sidered with other evidence of record, may support conviction
or acquittal. If multiple health care providers can testify about
various patient statements, the proponent should call all-of
them as witnesses, On the one hand, if all the statements are
admissible,. any. cumulative effect will be harmless.  On the .
other hand, if an appellate court later finds that the trial judge .
should not have admitied some.of the statements, the court
may conclude that the remaining statcments were admitted
properly and may find that the trial judge’s error was harm-
less. Whenever possible, the proponent should advance alter-
nate theories of admission to ensure that an admitted medical

" hearsay statement cannot be attacked easily on appeal.”

: .. The proponcnt should establish that statcments were clicited -

for purposes of medical trcatment and care, rather than for trial

preparation.  If the declarant’s identification of the pempetrator’
in the hcarsay stalcment is at issuc, the proponent should ask

the health carc provider to explain the ways in which knowing

an assailant’s-identity could facilitate treatment. Finally;

although the health care provider should not render an opinion

on the paticnt’s veracity, he or she may explain why the patient
had an incentive to be tmlhf ul under the circnmstances.

T o o e S e Lo 5

193 Trial defensc counsel certainly can be proponents in appropriate cascs. If, during the course of medical treatment, a patient identificd someone other than the
accuscd as the perpetrator, the defensc counscl would want to admit this statement at trial—especiatly if: the patient dater ientified the accused at trigl. The trial
defense counsel then would bear the burden of laying the proper foundation for admission.

104 See Uniicd‘Slalcs'v. l;inglc_'27 }VIJ '?'()"4“,"7(17 (AIK(MR 1983) o
155ee 35 M.J. 622, 625 (A.CM.R. 1992).

106 See id.

SRt L . B SEnaomae

10 See id.; see also Lingle, 27 M.J. at 707, cf. United States v. Avila, 27 M.). 62 (C.M.A. I‘)HR) (finding child vicim's statements 1o a psychologist in uhmsul‘lc .
because lhc psychologist concealed her profession from the vidim and presented herself as **just another Mommy™™),
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The opposing counsel must be prepared to cross-examine
the declarant and health care providers thoroughly. He or she
must attempt to establish that the patient did not understand
the reason for the medical encounter; that the encounter actu-
ally promoted an improper purpose, such as criminal inves-
tigation or trial preparation; and that the health care provider
concealed his or her. purpose. from_ the patient. If the trial
proponent attcmpts to admit the hearsay statement sunply to
bolster the patient’s credlblllty after the patlent has tesuﬁed
the opposing counsel must raise the appropriate ob_)qzl;on 108
If the patient does not testify at trial, the opposing counsel
also should raise an objection based on the Confrontation
Clause. This objection will be especially effective ‘if the
patient did not testify previously at an article 32 hearing and,
therefore, escaped cross-examination entirely. The opposmg
counsel should attack the' proponent’s presentation at every
'step. Even if he or she cannot persuade the military judge to
exclude the hearsay statement, the counsel can’ ensure that the
record prowdcs a sound ba51s for appcllate rehef l

The following chcckhst should hclp counsel ‘in thc f’ eld to
‘frame the medical treatment hearsay excepuon issues in their
cases, to identify necessary \mtnesses, and to de(cnmne whether
they reasonably might expect statements 10 be admitted. If
one can answer the threshold question afﬂrmatweiy, the
probability that the statement will be admmed—and that it
will withstand appellate scruuny—mcreases proporuonally to
the number of “yes” answers to the questions that follow.

1. . Did the patient-declarant make the state- ;...
ment for medical diagnostic or.treatment:’
purposes with -the attendant expectation ofi ©* -
medical benefit?

2. Is the patient available to testify at trial
about the circumstances surrounding the
making of the statement?

3. If the patient is not available 1o testify at
trial, did the patient testify at an article 32
hearing?

4. If the patient is unavailable at trial, can
the health care provider who heard the state-

- ment testify about the circumstances exist- , -
ing when the statement was made?

18 MCM, supra note 1, MiL. R. EvD. 403.

5. Are two or more health care providers
available to testify?

6.: Did the health care provider elicit infor-

mation from the patient primarily for diag-

nosis and treatment, rather than for trial
. Preparation?

7. Did the patient initiate contact wnh the

health care provider? . L
8. Did the health care provider identify , -
himself or herself and his or her purpose to
the pauem? :
9, Did the pauent engage in a course of
treatment in which he or she repeated the
statement consistently? If so, did the patient’s

" subsequent declarations expand on the orig-
o inal statement, repeating itin greatér degail?

*10. Can the proponent 1dent1fy alternate
grounds for admitting the statemem" '

‘ 11 Did the health care provxder ascertain
the identity of the perpetrator to fac1htale ’
d,lagnoms or treatment? . .

. Conclusion

Military Rule of Evidence 803(4) is a valuable tool for both

-trial counsel and trial defense counsel. The hearsay statement

of a patient-declarant may be admitted, regardless of whether
the declarant actually is-available at trial, if the statement
meets both requirements for admission. When a proponent
can produce no physical evidence to support his ior her case, a
medical treatment hcarsay statement can provide the basis for
conviction or acquittal. This can be critically important in
child and sexual abuse cases. g

The proponent bears the burden of proving the admissibility
of a medical treatment hearsay statement. Many pitfalls, how-
ever, may impede this process. A wise trial practitioner will
be aware of the requirements and will pr‘eparc"accordin;,ly,
recognizing that the medical treatment hearsay exccpuon can
make or break the counsel’s case.
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’”ir B TR SR E B
Examination and New Trials Division Notes

R.C.M. 1112 Review

In a recent ‘application for relief under Uniform Code of
Military Justice article 69(b),! the Examination and New
Trials Division had to return the case to the servicing staff
judge advocate’s office for a second review under Rule for
Courts-Martial (R.C.M.) 1112.2 This delayed The Judge Advo-
cate General’s action on the application for relief.

o U 5 AT FEE T

Rule for Courts-Martial 1112 provides that a judge advo-
cate must review each general court-martial in which the
accused withdrew or waived appellate review; each special
court-martial in which the accused withdrew or waived
appellate review, or m which the approved sentence did not
include a bad-conduct discharge; and each summary court-
martial.3 This review is essentially judicial; therefore, the
reviewing judge advocate must not have been involved in the
case before conducting the review and he or she should not
receive technical guidance from any interested party.

The review must inclide the judge advocate’s conclusions
about the court-martial’s jurisdiction over the accused and the
‘offense, the legal 'sufficiency of the charges and specifications,
:and the legality of the sentence.5 -Moreover, the reviewing

S E R P L S o i

. . . . N .
VT g oo L

lUCMJmGQ(b)(lQSS) R

Dot oo w oo United States Army Legal Services Agency ¢ i R TI GRS ‘

i mg Judge advocate 8 Captaxn Kee

 USALSAReport. - - ., ..

LY

‘judge advocate ‘Tust respond speclfrcally to each of the
“accused’s written allegations of érror.§ The accused may file

these allegations in postmal submissions under R.C.M. 1105
or R.C.M. 1106,7 or may provide them dlrectly to the review-

¥ !

Servrce of Authentlcated Record of Trlal on Accused

y

In several recent cases records recerved for posttnal Teview

. did not include documentation attesting that the accused had
-been served with: copies of the records of trial., Rule for

Courts-Martial 1104 requires that an accused be served with a
copy of the authenticated record of trial in any general or

, specral courts-martial®>—even in-a case resulting in an acquit-
tal orin an alternatwe disposition, such as a discharge for the
good of the service.10 Substitute service, normally on the
_accused's trial defense ‘counsel, is authorized under certain
: prescnbed conditions.!! Whenever a trial counsel uses substi-

tute servrce, he or she must attach a statement to rhe record

'explammg why the accused was not served personally 12

This ofﬁce suggests ‘that a trial counsel serve a ‘copy of the
record of trial on the accused immediately after the record is
authenticated. Proof of service generally should be docu-
mented on Department of Defense Form 490.13 Even if the
trial counse! sends the record of trial to the accused by certified

.
7-Se¢ MANUAL FOR, Coun'rs MARTIAL Umted States R.C M 1112 (1984) [heremafter MCM].

3d RCM. 1112(a).
‘See d RCM 1126 .

SId RCM. 1112(d)(l). SHRTHCHE N o

6ld R.C.M ll 12(d)(2)

Voo e e S s

7See generally id. R.CM 1105 (accused‘s posttml submissions to the converung authority); id. R.C.M. 1106(0 (accused's response 10 ltaff judge advocate’s

postirial recommendations to the convening authority). . .

8See generally id. R.C.M. 1112(d)(2).

?1d. R.C.M. 1104(b); see also United States v. Dickerson, 32 M.J. 1008 (A.CM.R. 1991).

10S¢e DEP'T OF ARMY, REG. 635-100, PERSONNEL SEPARATIONS: ENLISTED PERSONNEL, ch. 10 (1§ Dec. 1988).

1See MCM, supra note 2, R.C.M. 1104(b)(1)(C). The accused’s copy of the record “shall be forwarded to the accused’s defense counsel, if any,” if serving the
record on the accused is “impracticable because of the transfer-of the accused to a distant place, the unauthorized absence of the accused, or military exigency, or if

the accused so requests on the record . . . or in writing."” /d.
12/4,

13Dep't of Defense, Form 490, Index to Record of Trial (Oct. 1984).
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mail, return receipt requested, the trial counsel should receive

‘the signed receipt before the publication of the promulgating
+ order. ‘Records of trial should not be forwarded to the review-
ing authority without proof of semcc plamly documentcd in
Lhe record Captam Kee

Do
i |

Excessive Forfeitures

In a recent case, the Department of the Army had to remedy
legally excessive forfeitures that had been adjudged at trial
-and approved by the convening authority. The approved
forfeitures amounted to $750 per month from a soldier whose
approved sentence also included a reduction to private (E-1).
Because the accused’s sentence did not include confinement,

the convemng authority could not approve forfeitures exceed-
ing two-thirds of the soldier’s monthly pay, computed at the
grade to which he was reduced.4 ~ Accordingly, the maximum
monthly forféiture that the convening authority lawfully could
have wnthheld from the accused was $523

'Once The Judge Advocate General has taken supplemental
action in a case, excessive forfeitures may be corrected -only

“by publishing'a Department of the Army order over the signa-
-ture of the Adjutant General. ' This time-consuming process
‘can be avoidéd if criminal law personnel are attentive to this
' forfeiture luﬂltanon, which applies whenever the approved

sentence includes a reduction or forfeitures, but not confine-

ment. Captain Kee.

14See MCM, supra note 2, R.CM. 1107(4)(2), discussion; see also United States v. Wamer, 25 MJ. 64 (CM.A. 1987).

Y

" TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Legal Assistance Items

The following notes have been prepared to advise legal

assistance attorneys (LAAs) of current developments in the
law and in legal assistance program policies. They also can

be adapted for use as locally published preventive law articles -

to alert soldiers and their families about legal problems and
changes in the law. We welcome amcles ‘and notes for
inclusion in this portion of The Army Lawyer. Send'submis-

sions to The Judge Advocate General's School, A'I'IN JAGS-

ADA-LA Charlottesvxlle, VA 22903-1781.

; State Domicile Note
Does a Wife Adtomaticdlly Assume -
the Domicile of Her Husband?

A person’s choice of domicile determines his or her state
income tax liability, his or her ehglblhty to vote and to hold

an elected position in state or local government, his or her
obligation to perform jury service, and the laws that will

© govern the testamentary or intestate distribution of his or her

estate. Because of the mobility of our m111tary population, an
LAA advising a married couple often will find that the
spouses come from different states. When this occurs, the
LAA must determine the domiciles of both clients.

“Domicile” refers to the state a person calls home—the
state in which he or she resides permanently, or to which he or
she intends to return. A person has but one domicile; to

.-change it, he or she intentionally must end his or her associa-

tion with the current state of domicile and establish ties to a
l'lCW state.

One might think that these general rules would apply equally
to husband and wife, but in some states they do not.! Following
arcane common law, several states hold that a wife automat-

_ ically assumes her husband’s domicile, regardless of her own

domiciliary intent.2 More states, however, provide that a woman

1'This note is based on an Army lawyer -article that briefly discussed the issuc of 'y mihtary lpousc s domicile. See Albent Veldhuyzcn & Samuel F anht
Domicile of Military Personnel for Voting arid Taxation, ARMY LAW., Sept. 1992,a1 18. =

2See ILL. ANN. STAT. ch. 23, para. 2-10 (Smith-Hurd $992) (the residence of a marricd woman shall be that of her husband unless they are living separate and apart,
in which case she may acquire & separate residence); see also RESTATEMENT (SECOND) oF CONFLICTS § 21 (1988). Section 21 remarks that

at least two reasons for the common law rule [existed. First, the rule assumed that] the very bcmg or legal existence of the woman is

suspended during marriage, or at least is incorporatéd and consolidated into that of the husband .

."~This view is no longer held. The

second reason for the common law rule was the desirability of having the interests of each member of l.he family unit governed by the same

law....
See id.

JANUARY 1993 THE ARMY LAWYER « DA PAM 27-50-242 41




nmay establish her own domicile independently: of her. hus-
band.? Siates. adhering to the Jatter view *mclude ;California,4
Colorado 5. Georgia,® Minnesota,” New. Jersey,$ New York,?
North Dakota 10 Pennsylvama, Vn-gtma,l2 and Waslnng'ton13
203 - = #

The disparate approaches vanous states have adopted to
'determine a wife's domicile may cause problems for legal
.assistance clients. . For example, consider the following situa-
tion: Ellen, a domiciliary of State X, marries Bob, a military
ofﬁcer domiciled in State ¥, Ellen owns property in X and has
.voted there in the past. Both Bob and Ellen wish to0 maintain
‘their domiciles in their respective: states, no matter where they
_may be transferred pursuant to Bob’s military orders. -«

Ellen and Bob live in Y for several years, until Bob is trans-
ferred to State Z. Ellen begins workmg in Z shortly after her
arrival in that state, v ey

State X law provides that a married woman’s domicile is
‘not affected by that of her husband. State Y follows the com-

mon-law rule that a woman automatically assumes her hus-
band’s domicile. In Z, the law provides that both spouses may
have independent domiciles; however, it also declares that
anyone who lives in Z for more than 180 days will be con-

sidered a “statutory resident” and will be liable to pay state

income tax as if he or she were a domiciliary of Z.14

MRS LT

ASee RESTA’nMaNf(SEcaND) or CoNrLicts § 21 (1988)

IS I N RTED M | L H

RO T S

- . Ellen isits the legal assistance office at:the installation to
-which Bob is assigned. There, she asks an LAA: to prepare a
-will-for her, to advise her :where to file her:tax returns, and to

tell: her where she is eligible to vote. . She'also asks.whether
her registration to vote in Z could compromise the claims of
Bob and herself to be domiciliaries of X and Y. To assist
Ellen with these matters the LAA must consider a number of

o

questions. T e 3

¥ Is Ellen still ‘adomiciliary of X?- Unless its own laws pro-
v1de otherwrse "X may'consider Ellen to be an X domiciliary.
‘Some states, however, ‘provide that: when a person moves'to
‘another state, ‘that-actioh- evinces an mtent to rehnqmsh dom-

lblhary Status CUTTUL T T g R

LA N N Tt

May State Y consider Ellen tobeayY dormczhary because
she married Bob, and lived in Y for, several years? Unless
state law prov1des otherwise, Y may consider Ellen to be a ¥
domiciliary. Ellen then may have to convince State Y that she
actually should be considered a domiciliary of X.

What ties has Ellen established to State Z? State Z will
consider Ellen to be its “statutory resident” once she has lived

_ there for 180 days. This will subject Ellen to State Z taxes
" even though she is not a domiciliary of that state.

ACAL. ELEC CoDB § 209 (West 1992) (the domrclle of onc upouse sha].l not be presumed to be that of the ol.hcl’. but shall be determined independently); see also
CaL. Gov’ T, CoDE § | 244 (West 1992) C a married person. shall have lhe rtghl to retam lus or her legal n;srdence mn lhe Sme of Cahfomm notwu.hstandmg the legal
restdence or domicile of his or her spous ) ' A MR

ITANEITON RS L S I A B BTN 'wl e CTANE L it B
SCoLo, REV. STAT. ANN § 14 2 210 (West 1992) (“t.he common-law rule that the domicile of & mamed woman is t.hat. of her husbahd shall no longer be in effect in
this state™). - . : 3 t E RTINS T VTR L LN

6Ga. CODE ANN § 19 2-3 (Michie 1992) (the domieile ofa mnrried person shall not t;epresumed ,to" bethe 'domichi'le ,of u{a: per‘sonv's spouse).‘

ity -t

*MINN STAT ANN §5 19 01 (West '1992) (a woman shall retam t.hc same legal enstence and legal ‘pel‘sonahty after marrtage z:‘s she had before the mamage)
DA R F iz I Sy g
B8N.J. STAT ANN § 31 2-3 (West. 1992) (the domicile of a'married woman shall be established by the same facts and rule of law as that of any other person for the
purposes of voting, office holding, testacy, intestacy, jury service, and taxation).

Y
IN.Y. DoM. REL. Law § 61 (McKinney 1992) (the domicile of a married man or woman shall be established t'or all purposes without regard to gender); see also
Lansford v, Lansford, 465 N.Y.S.2d 583 (App. Div. 1983). In Lansford, the court remarked that, although wives once had to adopt the domrcﬂes of their husbands,
husbands no Ioriger may asert’overridinig control over the choice of matrimonial domicile. /d. at 585.On e’ contrary, the relevant New York statute provides that
awife has the same capacity to acquire the domicile of her choice as does her husband. See id. (citing N.Y. Dom. ReL. Law-§§ 61; 231 (McKinney 1992)).
Accordingly,‘ the court found no legal barrier to a Lwife continuing her domicile after her marriage. /d.
10N.D; Cea. Cope § 54 01 26 (1992) (an mdrvrdual's resu'ience does ttot change automnucally upon mamag: t‘.he restéénce can, be changed onl?' hy t.he umon of
acvand intent).’ - .

11S¢e Pa. STAT. ANN. tit. 53, § 6913 comment (1992). The Pennsylvania legislature amended section 6913 to define domicile as “the voluntarily fixed place of
habitation of a person.” See id. - The statule previously had defined domicile as “the place in which a man hgs voluntarily fixed the habitation of himself and his
famlly See id. Under current Pennsylvama law, “the domicile of a woman cannot be lu’mted by her husband’s. residence.” Ad: [T .

125¢¢ V4. CoDB ANN. § 20-9} (Michie 1992). Kerr v. Ken- 371 S E. 2d 30 (Va Ct App 1988) (n:_;ect.mg as’ariconstitutional the ctmmon-law rule lhat a wife must
follow her husband® schangeofdomrcrle) A A A cane Lol e ey

L et
13WasH. CONST an. 31 § 1 (equahty ot' nghls and responsrbrluy under Lhe law sha].l not be den.ted or abndgcd on acoount of gender)! see aLco WASH. Rev. CoDE
ANK. § 26.16.160 (West 1992). . . L e et v e ey e _ G e

I8

14 A5 a general rule, a state may tax the income of its domiciliaries wherever that income may have been eamed.
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Could Ellen be'subject to- taxation by all the states? 1f
Ellen is consxdered tobea domrciltary or statutory resident of
several states, she probably will have'to ﬁle tax returns in ‘each
state, recemng credns for the income tax payn'tents she has
made to the other states

S s
R e

‘When drafting Ellen's w;ll what domzcile shauld the
attorney choose for Ellen? Because Ellen st:lll owns property
in State X, that state arguably has the greatest tnterest in the
testamentary drst:ribut:lon of her estate., Accordrngly. the LAA
probably should name X as Ellen s domicile in the will, unless
Ellen intends to establish domicile elsewhere.

Could Ellen affect her domiciliary status by registering to
vote in State Z? Some states consider registering to vote in a
state to imply the registrant’s intent to establish ‘domicile
there. The LAA should advise Ellen to think carefully before
reglstenng to vote in a state other than X ’

What about Bob? Is he subject to the ‘same confusmg laws
of domicile and statutory residence? The' Soldiers’ and
Sailors’ Civil Relief Act (SSCRA)" protects Bob from losing
his original domicile in State Y and madvertently acqumng
domicile in State Z when he moves to Z' pursuant to’ mllitary
orders. Likewise, the SSCRA protects Bob’s mthtary income
from taxation by State Z.!6 Bob can lose his dom1c111ary
status in State ¥ only by forming the intent to change his
domicile and by taking affirmative steps to establish ties to a
new state. Accordingly, if Ellen registers to vote in State Z,
Bob will remain a domrcrliary of Y. If Bob regtsters to vote in
Z, however, he may risk losing his status as a State Y
domiciliary State Z may interpret Bob's decision to register
to vote in Z as ewdence of hlS intent to establrsh domictle
there. 17 o 5 i ; ..

An attorney faced with a case similar to the hypothetical
situation described above should research the laws of each
state carefully, paying close attention to conflicts of law
provisions, before advising his or her clients. The LAA well
may find that no clear-cut answers exist; if so, he or she must
take care to explain this ambiguity to the clients. Major
Hostetter.

1550 US.C. app. § 574 (1988).

~* Tax Note -

te

AR ev:sed IRS Pubhcauons

The Intemal Revenue’ Servrce (IRS) recently revrsed two

‘pubhcauons that LAAs may find of interest when discussing
tax matters with clients. Legal assistancé attomeys may order

these publicatlons from the IRS by calling (800) 829-3676.

Publication 4483 describes federal tax law provisions
governing estate, gift, and 'generation-skipping transfer taxes.
It discusses many estate and gift tax questions that commonly
confront LAAs. Publtcatwn 594,19 which typically accom-
panies a bill for overdue taxes, advises taxpayers of their rights
and responsibilities with respect to unpaid taxes. The publica- -
tion also contains telephone numbers that taxpayers may call
for assistance and describes the IRS’s Problem Resolution
Program, payment arrangements liens, levies, releases of
levies, and seizures and sales of property to satisfy tax debts
MaJor Hancock.

‘Wills and Estates Notes

Serwcemen s Group sze Insurance
“Congress recently mcreased the maximum avatlable cover-
age for Servicemen’s Group Life Insurance (SGLI) from
$100,000 to $200,000.20 This note sets forth some of the
factors that a client should consider before signing up for
SGLI, or increasing his or her existing SGLI coverage.

* Many soldiers do not need significant life insurance cover-
age. Similarly, many soldiers who are not married and who
have no children are overinsured. Even soldiers who are

-married or who have children may find that other government

death benefits?! eliminate the need for significant insurance
coverage. These soldiers might profit more from saving or
investing their money than they would from spending it on
insurance premiums.

16f Bob has lived in Z long enough to be considered e “statutory resident,” the SSCRA will not bar State Z from taxing his income from civilian sources. See id.-

17Many states provide that registering to vote may be considered evrdenee of intent to establlsh dorrmcﬂe See. g, Veldhuyzen & anht supra note 1,at 16

"IN'mRNAL anum Suxv Pun 448 l'-taoum Esn'ru AND Gu='r TAXES (1992)

19INTERNAL antmua va., Pun. 594. UNDERSTANDI‘NG THE Couucnon Pnocuss (1992). '

20Veterans' Benefits Act of 1992, Pub. L. No. 102-568, § 201, 106 Stat. 4320, 4324.

ASignificant benefits ordinarily available to service members include Dependency and Indemnity (Cor‘npensauon. Social Security, Dependents’ Educational
Assistance, and the death gratuity, A former service member who has retired after completing more than 20 years’ active military service, or who would be eligible
for Reserve Component retired pay if he or she were not less than 60 years old, also may elect to participate in the Survivor Benefit Plan.
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If a soldicr docs nced significant insurance coverage, he or
she should compare the respective advantages of commercial

coverage and SGLI. Unlikec commercial insurance premiums,

SGLI premiums do not increase with the age of the insured.22
Considcring cost as the only criterion, soldicrs in their twentics
or low thirtics may.find commercial term insurance (o be a
better deal than SGLI. - Older soldicrs, -however, usually; will
find SGLI 10 be cheaper than commercial insurance.23

Pricc aside, SGLI and commcreial insurance policics often
differ substantially. Unlike commercial insurance, SGLI
procceds arc payable regardless of the causc of the.insured’s
dcath.24 Scrviceman’s Group Lifc Insurance has no “war
clause,” nor docs it contain a clause withholding policy pro-
ceeds from.a soldier’s beneficiarics if the soldier has contrib-
utcd to the cause of his or her death. Morcover, SGLI ordinar-
ily docs not require proof of insurability. As a gencral rule, 2
soldicr must provide proof of insurability only if he or she
wishes to increase SGLI coverage.?s | Signilicantly, the recent
changcs in maximum available SGLI protection introduced an
cxception to that rule—anyone who wishes to increase SGLI
coverage between now and 31 March 1993 may do so without
providing proof of insurability.26 This exception extends not
only to scrvice members who currently arc insured at $100,000,
but also to thosc who had lesser coverage or no coverage.27

Because SGLI is administered by an agency of the federal
government, very little possibility exists that a valid SGLI
claim will not be paid fully and promptly. Commercial
insurers, on the other hand, often vary in the efficiencies with
which they handle claims. ! SRR

- Soldiers. wnh snzablc asscls” may -obtain .a benefit from

:commercxal msurancc Lhat SGLI cannot of fcr Both SGLI and
kcommcrc:al llfc msurance procceds are mcludablc in an
msurod s gross taxable cstatc 2 Procccds from commercial

life insurance, however, can bo placcd in an irrcvocable life
insurance trust. If properly drafied, this trust will exclude the
life insurance proceeds from the insurcd’s gross taxable

cstate.?0 Con\rcrscly, SGLI proceeds cannot be placed in a

trust that would cxcludc Lhcm from federal taxation:3! Becausc
the margmal estate tax ralc can cxceed flfty percent, 32 the
decision 10 purchase SGLI may have a srgmﬁcﬁnt tax lmpact
on a large cstate. Major Pctcrson ‘

szmg Wllls s R
- An LAA oftcn wnll have to draft a hvmg wnll for a cllenl
who wants to ensure:that health care providers and family
mcmbers comply with the client’s directions-about the care
the client should receive if he or she becomes terminally ill or
eniers into a vegetative condition. Army Regulation 27-3%3
requires an LAA to assist chcms in preparing various health
care dircclives, mcludlng lxvmg wills, powers of attorney for
health care, and anatomical gift designations.3 Attorneys and
paralegals may find the following questionnaire useful for
mformmg cllems about living wills and helping them to

orgamzc their Lhoughls bcforc lcgal assxstancc mtcrvxews '

LIVING Wn.l_ QUESTIONNAIRE

»

. DEFINITION: A meg will is dif- . 1 -
ferent from a Last Wlll and Testament. A .., -

P ,t‘, N
v A

22The current monthly rate for all SGLI covcrage—-regardless of the age of the msured—-xs SO 80 per $10 000 of coverage. Message, Hcadquaners Dep t of Army;
DAPE- -MB, subject: Servicemen’ s Group Life Insurance Program. Changc para. 5 (070027Z Nov 92) .

73,4 Look at Thrze In.rurers, AR Force TlMEs Nov. 23 1992, at llA

AUSee DEP T OF ARMY REG. 608 -2, PERSONAL" AFFAIRS GOVERNMENT LIFI!INSURAN(E ch. 2 (15 Oct. 1989)

7—"ld para. 2-26.

% Message, >suprd note 22, para, 2.

2'Draft Message, Headquarters, Dep't of Army, DAJA-LA, subject Legal Assistance on Servicemen's Group Life Insurance (SGLI) Elections, para 6 (B Dec.

1992).

23The unified credit protects the first $600,000 of a decedent’s estate from federal taxation. See LR.C. § 2010 (1988) Certain key rnembers of Congress want to

reduce the unified credit substantially, which would reduce the $600,000 tax shelter.

B See id., see also United States v. Wells Fargo Bank, 485 U.S. 351, 355 (1987); United States Trust Co.v. Helvedﬁg;‘307 U.S.57(1939). il

30To exclude life insurance proceeds from his or her gross taxable estate, a policy holder must divest himself .or herself of all "incidents .of ownership” in'the
insurance policy. LR.C. § 2042 (1988); see also Dorson’s Estate v. Commissioner, 4 T.C. 463 (1944)

31Cenain “incidents of ownership,” such as the right Lo designate and change bencﬁcmnes 'see IR C § 2042 (1988) ‘are vesled in |.he soldler by statute. 38
U.S.C.A. § 1970(a) (West 1991). Because the statute does not provide for an mevocablc lsslgnmcnt of lhesc powers toa: thrd pany ora tmsl see ld soldxcrs are‘

Jegally incapable of divesting themselves of these incidents of ownership. -

32LR.C. § 2001 (1988).

B3DepP'T OF ARMY, REG. 27-3, LEGAL SERVICES: MARMY LEGALASSISTANCE PrOGRAM (30 Sept. 1992). . e SRR T S

,x [

34See id. para. 3 6b
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Living Will is 2 document authorizing or .

mandating the withholding or withdrawal of
specified medical treatment in the event of

. catastrophic illness:

The document staies 'ihe signer’s deslre.to
be allowed to die a natural death when two

" or more physicians have determined that the

signer’s death is imminent because of incur-
able disease, terminal illness, or injury. The
document also may state the signer’s deci-
sion not to be kept alive by medicines, heroic
measures, or artificial means.

Most states require a patient’s physical
condition or prognosis to be terminal or to
“reach a state of deterioration sufficient to
trigger the authorization [to withhold medi-

- cal treatment]” before they will give effect

to a Living Will. This requirement advances
a state’s interests in preserving life, prevent-
ing suicide, and protecting the mtegmy of
the medical profession.

REQUIREMENTS. Requirements for
enforcing Living Wills vary from state to
state. Many states require that the declara-
tion be executed before being used. On the
other hand, some states require that a patient
be terminally ill when the declaration is
executed. A state-by-state gmde is available
for your reference

PROXY. A proxy is a person you appoint |
to be your Health Care Agent. Your deci- -
sion to appoint a proxy must be entirely vol-

untary. Moreover, you should choose a
person whom you trust and who you know
will respect your decisions. Select an alter-
nate proxy if possible. You cannot appoint
an employee of a hospital, clinic, nursing
home, rest home, or any other state-licensed
health care facility to be your primary or
alternate proxy.

Your Name _

State of Legal Residence

Social Security Number

Name and Address of Proxy

'Relationship

Name and Address of Alternatc Proxy

. Relationship

Other Directions/Instructions:

Legal assistance attorneys should remember that living
wills may be filed in the medical records of a soldier or his or
her family members.35 The client must ensure that a copy of
the living will is given to medical treatment facility personnel.
Copies of the living will should be filed with administrative
documents on the left-hand side of the client’s inpatient med-
ical treatment record and on the right-hand side of the clicnt’s
health record and outpatient medical treatment rccord. Major

-Webster.

Family Law Note

Using the
Umformed Services Former Spouses’ Protection Act
to Collect Child Support

One of the simplest ways for the former spouse of a retired
soldier to collect child support payments is to invoke the Uni-
formed Services Former Spouses’ Protection Act (USFSPA).%6
Unlike other child support enforcement mechanisms, the
USFSPA enables support obligees to initiate collection actions
by themselves. The prior accumulation of support arrearages
is not required. In addition, the collection process is fairly
quick. If a custodial parent follows all the necessary steps 1o
initiate withholding, he or she should begin to receive pay-
ments within ninety days.3

33See DEP'T OF ARMY, REG. 40-66, MEDICAL SERVICES: MEDICAL RECORDS ADMINISTRATION (20 July 1992). Army Regulation 40-66 currently states, “Living wills
are not legal, binding documents.” /d. para. 8-2c(2). The Legal Assistance Division, Office of The Judge Advocate General (OTJAG), has alerted the Legal
Advisor to the Surgeon General to this error, and the Office of the Surgeon General will issue a correction to the regulation.

36Pub. L. No. 97-252, tir. X, 96 Stat. 718, 730 (1982) (codified as amended at scattered sections of 10 US.C). The portion of the USFSPA dealing with payment
of disposable retired pay to satisfy child and spousal support may be found at 10 U.S.C.A. § 1408 (West. 1983 & Supp. 1992).

37S5ee 32 C.FR. § 63.6(b)(4) (]9925.
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To begin receiving support payments.pursuant to the = A statement that the court order has not been

USFSPA, a custodial parent must send the appropriate desig- amended superseded 'or set aside.
nated agent®® a letter, or a signed Department of Defense (DD) i ety e CTRIR T T P
Form 2293, requesting that the amount due in support be . The retiree’s full name, soclal se‘cumy nom-
withheld from the retiree’s retired pay and sent directly to the ber, and former umformed service.
custodial parent. The custodial parent cither must serve the AT T St e T
request-on the designated agent, or must sénd the request to o The full name address and socral securuy
the agent by certified or registered mail, return receipt numbér of the former spouse. .
requested 40 N - ' P et g e
- S . leh,‘state'ment aeknpwledging;ihat the former
The former spouse also must enclose a copy of the decree . spouse and-his or her estate'will be liablé for
ordering the retiree to pay child support.#!  This document any future overpayments and that all over-
must be certified by court personnel within ninety days of paymems may be recovered through use of
service on the designated agent.42-If the court order was issued involumary collecuon methods N
while the retiree was on active duty, and he or she was not e
represented in court, the order—or other court documents sup- - A promlse that lhe former spouse wrl] noufy
plied with the order—must certify compliance43 with the the desngnated agent, promptly if lhe opera-
SSCRA 4 uve order is vacated modlﬁed or set asnde 45
L e e g
If the former spouse presents his or her request for with- Certam llmltauons may hmrt a former spouse s ability to
holding in a letter, the letter must include the following items: use the USFSPA to collect child support, ‘For example, only
Coobcboalon o Bl e i s : T eRromeipnals TR e

38 The desngnaled agcnls and lhelr addresscs for the mrlllary scrvrces and Lhe United States Coast Guard arc as follows )
e R . I « R S ! FEEE. IR APAR S
S : ‘P‘~ coe ; TR E RN S U

]

Amy: R B Arrl‘orce R R "CoaslGusrd: o -
Defense Finance and Dcfcn se Finance and Commanding Officer (LGL)
Accounting Center Accounting Center bogve oo U8, Coast Guard, [’ay and Personnel Center
Indianapolis Center Denver Center e P C cderal Bunldmg
ATTN: DFAS-G-GG o ATTN: GL ! 44481: Qumcy Slrccl .
Fort Harrison, IN 46249-0160 Denver, CO 80279 o . Topcka KS 66683-3591
(317) 542-2155 (303) 370-7524 Haln \ "} (913)295:2520
. . . . b e ot . PR ! )
. K ; T i 1 ﬂq . SO0
: - ok i ¥l st
Marine Corps: oo Navy: ‘ ‘ .
. . RS LU T
. Defense Finance and L Dcfense Finance and HERTERI A .
o Accounlmg Center* * o oo . ;' Acooummg Center ’ - .
© 0" Kan'sas City Center ({5 0 LD 1 Cleveland Cenler .
450701 Kansas City, MO 84197 -~ 50 . Lo "Clevelarid, OH 44199 '
o (B16)926-T103 1 e 1:4(216)522- 5301
R : . neg ".H"“'

N i ! i‘\" o N y

39See Dcp Lof Dcfcnse Form 2293 chucst for Former Spouse Payments from Retired Pay. This form-is-available at local military finance offices. '

‘;‘ RN Y TN Y A SRl L VP U BURC ARt A T I I
4032CFR‘ §63 6('b)(3)(1992) e

Hr

41d. § 63.6(b)(1)i).

274 § 63.6(c)(2).

ER i L T I R T S A RS

Canry e el TN Ao ’ VT " K P
431d. § 63.6(c)(4). e 4 . " o ) G
A 450 US.C app. §§ 301-591;(West 1983 &Supp 1992).. (i1 i ey A e «,) i : o ;
i o LT E e Dt : et e DR ey S e
4332 C.F.R. § 63.6(b) (1992). The cuslodul parcnl also must give notice if a child namcd in lhc oru,mdl suppon ordu no Inm;&,(r is Lllblhl(. for support because of
emancipation, adoption, or dcath. See id. Caind b RORN
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drsposable retu'ed pay”'is subject to wnhholdmg 46 COnse-'

quently, a retiree can shxcld a s1gmﬁcant portion of his or her

gross retired benefits from artachment. under the USFSPA by
elccung o participate in the Survivor Benefit Program47 or by

waiving retired pay m lieu of veieran's dlsablhty payments 48

Moreover, unless the former spouse obgams a garmshmentr

order, he or she can attach only half of the rem'ec s disposable
retired pay.4? Finally, a former spouse can use the USFSPA
to collect support arrearages.only to the extent that arrearages
are ordered to be satisfied in the underlying order and
quanuﬁed in the order orin ancﬂlary court documems.

 After a retirce receives nouce that his. or her former spouse
is seeking payment of support obligations from the retiree’s
retired pay, he or she has only thirty days to respond before
the finance center will begin withholding. A retirec’s defenses
to- withholding are limited. ‘He or she may avoid withholding
only by presenting the desrgnated agent with court-certified
documents showing that the former spouse’s underlying
support order has been satisfied, vacated, modxﬁed or other-
wise set aside. Major Connor. © . i

" The Pitfalls of Using the Visa Waiver Program . i
to Brmg Ahen Spouses into the United States -

Amencan soldiers who marry citizens of other ‘colintries

sometimes experience difficulties when they return to the
United States with their alien spouses.5°. Occasionally, sol-
diers will aggravate these problems by failing to follow

correct immigration procedures. This note discussés the steps
American citizens must follow when bringing their alien
spouses into the United States and the problems they may
encounter if they try o cifcumvent Imm1grau0n and Naturah-
zauon Semce (INS) procekiures )

An Example of an Incorrect Entry
andIts Corisequences

Recently. an Amerlcan soldier. stauoned in Germany
travelled to the United: States with his fiancee to be married. .
The fiancee, a German citizen, entered the United States as a .
tourist under the :Visa Waiver Pilot Program (VWPP).5! After
their wedding, the soldier and his wife returned to Germany.
The soldier later was reassigned to a military installation in
the United States. Planning to join him, his wife again entered

*'the country through the VWPP. She then was three months

pregnant and the soldxer did not want to leave her alone in’
Germany. He wanted to be with his wife throughout her preg-

. nancy and he hoped that their baby would be bom a. United
: States citizen on' American 50il.

Officials of the INS allowed the soldrer S w1fe to leave lhe

. airport temporanly after she arrived in Amcnca ‘Ultimately,

however, neither a team of lawyers, rior an intense media.

. campaign, could deter the INS from forcing the wife to dcparl
“the United States.' She then had to spend several months in .

Germany, waiting for t'.e INS and the State Department to
process the documentation necessary to grant her a visa and
permanent resident status.52 . x

4610 U.S.C.A. § 1408(a)(4) (West Supp. 1992), defines disposable retired pay as follows:

[T]he total monthly retired pay to which a member is entitled (other than the reured pay of a member renred for dlsabr.hly under chapler 61 of

this title) less amounts which—

(A) are owed by that member to the United States for previous overpayments of retired pay and for; recoupments required by law - -

resulting from entitlement to retired pay;

(B) are deducted from the retired pay of such member as a result of forfeitures of retired pay ordered by a court-martial or-as a result
-of a waiver of retired pay required by law in order to receive compensation under title 5 or title 38; : : Do

(C)in the case of a member entitled to reure.d pay, uhder chapter 61 of this tide, dre equal to the amount of retired pay of the member
under that chapter computed under the percentage of the member's 'disability on the date when the member was retired (or the date on”
which the member's name was placed on the temporary disability retired list); or

(D) are deducted because of an election under chapter 73 of this title to provide an annuity to a spouse or former spouse to whom a

payment of a portion of such member’s retired or retainer pay is being made pursuant to a court order under this section.

47See id. ch. 73.

48See Mansell v. Mansell, 490 U.S. 581 (1989). “[Ulnder the [USFSPA’s] plain and precise language, state courts have becen granted authority to ireal disposa'bl‘c ‘
retired pay as community [or marital] propery; they have not been granted authority (o treat total retired pay as community {or marital] property.” fd. at 589.

4932 C.F.R. § 63.6(e) (1992). o e LR RS Y

50Unless the context inidicates otherwise, the term “alien’ spouse™ as used in this note includes any forcign national who has married an American citizen while
living in a foreign counlry, or who attempts to enter the Unued States with the intention of marrymg his or her Amencan fiance or franccc

)

51Se¢ 8 US.CA. § 1187 (Wesl Supp. 1992), 8 C.FR. § 217 1 (1992); see also Immlgrauon & Nalurahz.auon Serv Form I 791, Vrsa Waxver Px]o[ Program
Information Form (26 May 1988). : - '

52The desire to avoid a delay of several months, during which the United States consulate and the INS process an alien spouse’s entry docurnentation, prompls

many couples to try to circumvent the established legal procedure for obtaining permanent resident status for alien spouses. When an alicn spousc is pregnant, this
delay assumes added significance because the duration of the processing lime may determine whether the child is born in the: forclgn country or the United States.’
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.. Proper Procedure for Obtaining an. lmrrugrant sta
Co foranAlccnSpoyse :

1

An Amcman cmzcn scckm;, lO obuun an. lmmxgran[ VIsa
for his or her alicn spousc—or “bcncflcnary, in INS par-_
lanccS3—must begin by filing a pcuuon54 asking the Altomey
Gencral5s 1o cstablish the alicn spousc’s immecdiate relativesé
status.>? The bencficiary and the petitioner also must com-
plete INS Form G-325A5% and submit it with the petition.s
An INS official then will investigate the information sct forth
inthe petition.: If the official denics the: petition,$0 the peti-

tioner can appcal to the Board of Immigration Appeals within

filtcen days of the mailing'of the denial notification.$! On the

actually is-an immediate relative of the pcuuoncr he or she
will approve the petition and will forward one copy ofitto lhc
State Dcpartment.62 The Slalc Dcpartmcm then will authorize
the United Slalcs consulatc serving the ‘area in which the
bcncflcnary rcsxdcs to grant immediate rclative prefcrcncc
status to the bcncftcnary 63" The c¢onsulate will provide the
beneficiary 'with a Form OF- 17164 and an immigrant v1sa'

appllcatlon packcl &5 . E

“After fillirig out an application for an immigrant visa,
completing a biographic data form,§7 and gathering all
nccessary documentation,$8. the beneficiary may send a com-
pleted Form OF-169% to the consulate to advise the consular

other hdnd :r the. INS of ﬁcml dcrcrmmcs thal thc bcncfxcxary officers that he or she is rcady for an interview.?® After the

» . ; I RN

Jh E— . Gk N . o

"I‘ IR AL . RN

3G (.nt.rally spcﬂkmg, a bcncﬁcmry may, hc any ahcn on whosc behalf an American citizen ﬁ]es a pchuon wuh lhe INS. See, eg., 8 C F R. § 204 1(a) (1992),
(uqm;, cm dcscnhc an ahcn for whom an Amcrican pcuuoncr requests preference or lmmedwle relauvc smlus) id. § 214 2(k)(l) (usmg term l.o describe an
alicn affianced 10 an Amcrlcan cmmn for whom Lhc cmmn is scckmg a visa) ‘ o

Qv [ FRR T Lol
54 See Tmmigration & Naturalization Scrv., Form 1-130, Pcuuon 1o Classlfy Status of Alien Relative for Issuance of [mmlgrant Visa (28 Feb. 1987) Along with the
petition, the petilioncr must submit proof thal he or she and the bencficiary are lawfully married, see 8 C.F.R. § 204.2(c)(2) (1992), and must pay a fee of $75, see
id. § 103.7.

55 An Amencan citizen re5|dmg in Auslna Gcrmany. Greecc Hong Kong, Indla , ltaly, Kenya, Korea, Mexico, the Phlhppmes the Republic of Panama, Singapore,
'l'halland or the United’ Kingdom miust file his or her petition with the overseas INS office designated 1o act on that petition.~ ‘See 8 C.ER. $ 204.1(a)(3)(ii) (1992).
The beneficiary need not reside in the same jutisdiction as the petitioner. -Jd. A petitioner residing in any other country may file a Form /-130 at the United States
consulate that has jurisdiction over the petitioner, regardless.of the beneficiary’s residence or physical presence at the time of filing. See id. § 204.1(a)(3)(iii). A
pelitioner residing in the United States must file his or her petition at the INS office having Jurisdiction over his or her place of residence. See id. § 204.1(a)(3)(i);
see also 22 C.F.R. § 42.42 (199]). .

56See 8 U.S.C.A. § 1151()2)AXI) (Wesi Supp, 1992) (dcfining “immediate relatives™ as the children, spouses, and parents of ari American éiliu:n); 'see aisa‘id. §
1151(b) (providing that immediate relatives are not subject'to the direct quotas that Congréss ordinarily places on ‘aliens 1o whom federal autharities may issue
immigrant visas).

571d. § 1154(a). 8 C.FR. § 204.1 (1992). See generally 2 GORDON & MAILMAN, IMMIGRATION Law AND PROCEDURE § 41.01 (1992); AusTIN T. FRAGOMEN, IR., &
STevEN C. BELL, IMMIGRATION FUNDAMENTALS: A GUIDE TO LAW AND PRACTICE § 3.2 (1992).

58 Immigration & Naturalization Serv Form G-325A, Blographlc Data Form (1 Oct. 1982)
59See 8US.CA. § 1154(&) (Wesl Supp 1992) 8 C FR § 204 l (1992)

605ee 8 U.S.C.A. § 1154(c) (West Supp.'1992) (discuissing the restrictions on future entries of aliens involved wnh mamage fraud). Secuon 1154(c) states that a
petition will not be approved if L

(1) the alien has previously been accorded, or has sought to be accorded, an immediate miauvé or preference status as the spouse of a citizen

of the United States or the spouse of an alien lawfully admitted for permanent residence, by reason of a marriage determined by the Attorney

General to have been entered into for the purpose of evading the immigration laws, or (2) if the Auomey General has determined that the
alien has auempted or conspired 1o enler into a marriage for the purpose of evadmg the irnmlgrauon laws.

1. : :
618 C.FR. § 204.1(a)(4) (1992).
628 US.C.A. § 1154(b) (West Supp. 1992).

63 ]d

I F i

64 Dep’t of Stale. Form OF-171, Imm1granon Vlsa Appomtmcm Form.

(R A I

659 Dep'T OF STATE, FOREIGN AFFAIRS MANUAL, § 42.63, P.N.9, app. J, at J-731 (Matthew Bender & Co. 1991) [hereinafter FAM].

56 Dep'1 of State, Form OF-230; Apphcallon for Immlgram Vlsa ‘See generally 8 U.S.C.A. § 1202 (Wesl Supp 1992) 22 C F R § 42.63(a)(2) (1991)
Ty 1 { f

e"’See Dep t of Stale, Fom1 OF-179, Bmgraphlc Data Form for Vlsa Purposes See al.ro 9 FAM supra nole 65 § 42, 63 N. 1 1, app. J at J 724,

8Sec 8US.C.A. § 1202(5) (West Supp. 1992); 22 CFR. §42.65 (1991 ‘ % e
65 Dep't of State, Form OF-269, Visa Document Transmittal Leuer. ) R o . o

709 FAM, supra note 65, § 42.63, P.N.4.1-2(a), P.N.8(1), app. J, at J-728, 1.730; see also id. § 42.63, ex. VIL
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interview, the consulate will approve or dcny the beneficiary’s
visa apphcauon 71 If it approves the application, the consulate
will issue a visa that will be valid for four months.’2 The
application ‘and approval process can take from severa] weeks
to several months to complete 73

When a beneficiary enters the United States, he or she is
classified conditionally as a permanent resident’4 unless he or
she has been married to the petitioning spouse for two years or
longer. In that case, the beneficiary will receive full perma-
nent resment status R : V

Procedure for Obtaining
Visas for Alien F iances and F iancces

file a petition? on behalf of that beneficiary” with the INS
district office for the cilizen’s statc of residence. Wllh this
petition, the cmzcn must submlt cvndcncc lhat the citizen and
the beneficiary met pcrsonally no more than two ycars before
the filing of the pctmon79 and that each has the intention and
the legal capacity to marry the olhcr within nincty days of thc
beneficiary’s entry into the Upited States.80 The beneficiary
cannot apply for ad_]ustment oFstatus to permancnt resident if
he or she fails to marry the, pcuuoncr within nincty days of
entry 81 'If the INS approves ‘the petitioner’s request, it will:
send the petition to the United States consulate in the country
in which the beneficiary resides. The bencficiary then will
have to:submit a nonimmigrant (K-1) visa application on
Form OF-156.%2 along with the necessary supporting docu-
mentation.?3 Consular officials will arrangc an intervicw with

the beneficiary and, if they approvc his or her application, the
consulate will grant the bcncflcmry a K 1 visa lhdl will be
valid for four months.® :

A Umted States citizen who wishes to get mamed in
Amenca to an alien residing outsxde of the United States must

T1See 22 C.F.R. § 42.11(b) (1991). The alien spouse is granted conditional resident (CR-1) visa status. See id.

728 US.C.A. § 1201(c) (West Supp. 1992); 22 C.FR. § 42.72(a) (1991). A visa may be replaced when an immigrant can prove to the satisfaction of consular
officers that he or she could not use the original visa during the four-month validity period because of the occurrence of events bcyond lhc immigrant’s control, for
which the immigrant was not responsible. See id. § 42.74(a).

73See generally 2 GORDON & MAILLMAN, supra note 57, § 55.01(3); FRaGOMEN & BELL: .Eupra note 5’3; § 3.3: 5 GOrRDON & GORDON, IMMIGRATION LAW AND
PROCEDURE §§ 114.02 10 .03, 114.09 (1992), for an overview of the time frame involved in visa processing. }

748 U, S C.A. § 1186a(a) (Wcsl Supp 1992) see Irnrmgm.lon Acl of 1990, Pub. L. 101-649 §§ 701-102 104 Stat. 4978, S5085- 86, The 1990 act introduced
provmons limiting alien spouses, fiances, fiancees, and other categories of individuals 1o conditional permanent resident statuses in an attempt to stem the
increasing number of sham marriages between United States citizens and foreigners. See generally 9 FAM, supra note 65, § 42.63, P.N.5, app. J, at J-729.

758 U.S.C.A,.§ 1186a (West Supp. 1992); 8 C.F.R. §§ 216.1 10'.4.(1992). The INS will remove the conditional status if, “during the $0-day period before the
second anniversary of the alien's obtaining the status of permanent resident on a conditional basis,” the alien spouse and the citizen spouse jointly submit a petition
to the INS district director having jurisdiction over the alien’s place of residence. See B U.S.C.A. § 1186a(c)(1)(A) (West Supp. 1992); see also 8 C.F.R. § 216.5(a)
{1992) (authorizing waiver of requirement to file petition for removal of conditional status in cenain situations). The alien spouse of a soldicr stationed in the
United States may file for naturalization three years after entering the United States if he or she meets the following conditions: - (1) he or she lived continuously in
a married status with the cilizen spouse during the three-year period; (2) he or she was present physically in the United States for 18 months of the three-year
period; (3) he or she resided within the United States for six months before filing his or her petition for naturalization; (4) he or she can meet the requirements for
lawful admission 1o the United States as a permanent resident, as well as the age, character, loyalty, literacy, and education requirements for naturalization; and (5)
he or she agrees 1o take the oath of allegiance to the United States. See 8 U.S.C.A. § 1430(a) (West Supp. 1992); see also DEP'T OF ArmY, REG. 608-3, PERSONAL
AFFARRS: NATURALIZATION AND CITIZENSHIP OF MILITARY PERSONNEL AND DEPENDENTS, para. 2-4 (15 May 1979).

?6Immigration & Naturalization Serv., Form I-129F, Petition to Classify Nonimmigrant as Fiance/ee (7 Oct 1987).
71See supramote 53. on SR SR : SN
788 US.C.A. § 1184(d) (West Supp. 1992).

79The Attomey General has the discretion to waive the requirement that the petitioner and the beneficiary must have met personally within two years of filing. See
id. The federal govemment will waive this requirement only when enforcing strict compliance would cause the pemloner extreme hardshlp, or would violate strict
lradmoml customs of the beneficiary’s culture. See 8C. FR. § 214.2(k)(2) (1992). :

80See 8 C.F.R. § 245.1(b) (1992). If the citizen and the alien do not marry within 90 days of the alien's entry into the United States, lhe a.hen will have to leave Lhc
country. See id. If the alien refuses to do 80, he or she may be deported. See generally 8 US.C.A §§ 1252-1253 (West Supp. 1992). ;

8 CFR. §245. 1®)13) (1992) 7
8250¢'22 CF. R. § 41, 103 (1991), Dep’ t of State, Form OF-156 Nonunnugmnl Visa Apphcauon seealso 8 U SCAS 1202(c) (Wes! 1970).
8322 C. F.R. § 41.105 (199!) see 8 U.S.C.A. § 1202(d) (West 1970)

8450¢ 22 C.F.R. § 41.81 (1991).
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.. The VWPP—]ts Background and Conditions,

Authonzed by the Immxgrauon 'Reform’ and Conlrol Act of
1986 85 the VWP‘P*“s afllows wsrtors from various desrgnated
countnes" who seek to travel to the United States solely for
purpdses of ‘business or ‘tourismss to apply for admxsswn to
America without ﬁrst obtaming nonimmigrant visitor visas.®
The desrgnated countries are Andorra, Austria, Belgtum Den-
mark, Finland, France, Germany,% Iceland, Ttaly, Japan,
Ltechtenstem Luxembourg, Monaco, the Netherlimds, New
Zéaland, Norway, San ‘Marino, Spam Sweden SW1tzer1and
and the United ngdom 9 ‘

. Jc . :
To be eliglble for admxssron into:the Umted :States under
this program an ahen must fulﬁll all of the followmg reqmre
ments:. .;
o heior she }rnust possess a Valld passport from .
a designated country;2

¢ he or she must be a national of a designated
country;93

L P S

S by vt st oy g
1 Ll T
IR ARV : Jro

85 Pub. L. No. 99-603, § 313(a), 100 Stat. 3359, 3435,

BIG'I'he‘V\YPP terminates on 30 September 1994. See 8 U.S.C.A. § 1187(f) (West Supp. 1992). .,

- he or she must seek entry as a nommmxgrant.r R
 visitor formnety daysorless, G et S e g

L
i

« he or she must possess a round-tnp, non- T
transferable transportation ticket that will be - =
vahd for at least one year.95

. he or she must complete and: S1gn Farm I-i, :

94W95and t (R P R FR PRI AR

ELEE N T P R P i ‘.

. heor she must waive all rights of review.of, .. .- -

or appeal from, an INS admissibility deter-

mination and all rights to contest a depor-

tation action.? . .. - .

An alien may not enter the United States under the VWPP
if he or she has violated conditions of previous entries under
the } program 98 is "excludable ' from the United States, 99 or is
a threaf to the welfare, healthi, safety, or security of the United
States. 100 S

87Congress no longer limits the number of countries that can pamcxpate in VWPP The muzeris of‘ my ooun‘tr.jr'tttat grants n:crprocal ﬁpnvﬂe‘ges toAm«mcan
citizens now may take advantage of the program. See Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978; see also 8 U.S.C.A. § 1187(c) (West Supp.
1992) (scmng fonh the cmena the Atn)mey General and the Secretary of State must use to designate a fomgn country as a parucrpant in thc VWPP)

888 C.FR. § 212.1G) (1992)." '

S E

898 U.S.C.A. § 1187 (West -Supp. 1992); 8 C.FR. § 217. 1 (1992) see also’ Imm.lgntmni& Naturnhzauon Serv., Form I- 791 Vrsa Wawer Ptlot Program

Informauon Form (26 May 1988) S S

PR R
£

S

b . ¢ Sy

9°Gen'nan citizens who hold vahd passpons ‘and who reside in the former East German region of the Federal Repubhc of Germany also are el.lgtble to enter the
Umted States under this program Before German rwmﬁcauon in 1991 the VWPP wasg avaxlable only to cmzens of West Germany

N

9‘S¢e 8 CFR. § 217 S(a) (1992) But cf id § 217 S(b) (resmctmg the VWPP ehgibllmes of some subJects of the Umted ngdom) AR s

928 U.S.C.A. § 1187(a)(2) (West Supp. 1992); 8 C.F.R. 3 217.2@)(3) (] 992).

938 US.C.A. § 1187(a)}(2) (West Supp. 1992); 8 C F.R. § 217 2(a) (1992)

' . > “ Wi

s

948 U.S.C.A. § 1187(a)(1) (West Supp. 1992); 8 C.FR. § 217. 2(a)(2) (1992) If an emergency prevents an alre:n fmm leavmg the Umted States wtthm the 90-day
time limit, the INS district director having jurisdiction over the place of the alien's temporary stay may grant the alien an extension of up to 30 days. See id. §

217.3().

958 U.S.C.A. § 1187(a)(7) (West Supp. 1992); 8 C.FR. § 217.2(a)(3) (1992); see also id. § 217.6.

9°Imxmgmuon &. Nnmrﬂmuon Sérv., Form I- 94W Nonunmlgrant Vlsa thver AmvallDepanure Forrn Thed

fnd

oo O NEA R A

978 U.S.C.A. § 1]87(b) (West Supp. 1992), 8 C.F.R. §§ 217.2(a)(5) to (6), 236.9 (1992) Thils Waiver shall not affect an alien’s nght to claim poltttcal lsylum. See
id. §§ 217 2(a)(5) to (6), 236.9 (1992) see aI.w 8§US.C. A §1 187(b)(2) (West Supp 1992)

e A0y

FIE BT Rt TN R IV R

938USCA 8 1187(a)(6)(WestSupp 1992) seealsouy’ranotes 101- 104mdaccompanymgtext. cEenn o S o e

998 U.S.C.A. § 1187(a)(4) (West Supp. 1992). An alien who applies for admission and is found to be ineligible because he or she is excludable; or who presents:
fraudulent or counterfeit travel documents, will be refused admission into the United States and will be removed from the country without resont to an immigration
judge. 8 C.FR. § 217. 4(b) (1992).. An alien may be deemed excludable if he or she suffers from a dangerous mental illness, narcotics uddxcuon, or.a serious
contagious disease; has been convicted for one or more ‘of a variety of criminal offenses, ‘including drug trafficking; has been ‘deported from' "the United Staie's
within the last five years; or is 8 member of a terrorist or subversive organization. See 8 U.S.C.A. § 1182(a) (Wcst Supp 1992) (enumeraung specrﬁc classes of

excludable aliens).

1098 U.S.C.A. § 1187(a)(5) (West Supp. 1992).
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Lzmztaxzon.s of the VWPP B
"An ahen admitted mto the Umtzd States undcr thc VWPP
may not: '

» extend his or her stay;10!
« change his or her nonimmigrant status;102

» adjust his or her status to that of a perma-
nent resident, unless he or she is eligible to
do so as the spouse, parent, or child of an
American citizen;193 or

* accept employment in the United States as a
skilled or unskilled laborer.104

Adjustment of Status
After Marriage to an American Citizen

An alien entering the United States under the VWPP as a
bona fide visitorl95—neither intending, nor expecting, to
change his or her nonimmigrant status—who marries an
American citizen while staying in the United States may
remain in the United States after the ninety-day VWPP

deadline expires.!% To adjust the alien spouse’s status to that

of a lawful permanent resident, the American spouse must file
Forms I-130 and I-485197 before the expiration of the
deadline.108 Pendmg approvalm9 of the alien's adJustment of
status,!10 the' allen may remain m Amenca for more than

‘ninety days

Conclusion

Many American citizens residing outside of thé United
States will encounter difficulties when they try to bring their
alien spouses into this country under the VWPP. An alien
who travels to this country under the VWPP, expecting to
obtain permanent resident status after marrying'an American,
will face similar problems.!1! Alien fiances and fiancees
entering the country under the VWPP to marry American

. citizens cannot remain in the United States longer than ninety

days. They must return to their countries of residence to
process the necessary documentation for K-1 visas.

An LAA should advise a client who harbors any of the rosy
expectations described above that the INS will not resolve the
client’s problems automatically upon his or her arrival in

- America. Although INS officers have broad discretion in

these cases,!12 they are not required to allow alien spouses
secking permanent resident status to enter the United States
under the VWPP. Many INS officials zealously will seek to

1018 C.F.R. § 217.3(2) (1992). An alien who fails to maintain nonimmigrant status may be deported. See 8 U.S.C.A. § 1251(a)(1)(C) (West Supp. 1992).
Moreover, he or she later may be denicd reentry under the VWPP. See id. § 1187(a)(6).

1028 C.FR. § 217.3(a) (1992).

1874, This excepuon apphcs only if the upphcant can establish that he or she entered the United Stalcs lawful.ly as a visitor and lhal an explmmblc changc in
circumstances has occurred since that entry.

10414 (an alien admitted into the Uniled States asa nm:mxmgmnt “visitor" under the VWPP “must not ‘engage in activities in the United States which are
inconsistent with that status™); see 8 US.C.A. § 1101(a)X15)B) (West 1970) (descnbmg & visitor as “an alien (other than one coming for the purpose of .
performing skilled or unskilled labor [in the United Statcs] M. : )

105The INS officer at the alien’s port of entry into the Unned States may determme. whether the alien is'a bona fide visitor who is ehglble for admlsslon into the
country l.hrough lhc VWPP. Sec gencrally 8 US.C.A. § 1225 (West 1970 & Supp. 1992), fora dxscussxon of the inspection powers of INS officers.

1065¢.¢ 8 CFR. § 217. 3(-) (1992) (a.hens admitted into the United Statcs under the VWPP may fot extend theu' periods of sny unless |hcy are ehglblc for
adjustments of status as immediate relatives). .

107 Immigration & Natralization Serv., Form 1-485, Apphcauon for Permanent Resxdence Status or Creauon of a Record of Lawful Pexmmem Residence (27 Feb.
1987). ‘ o ‘

18S.e 8 C.F.R $ 245 2(a)(2)(1) (1992) see also :d. § 204.1(a)(S)(). The peuuoncr may ﬁlc the petition for adjuscmcnt of status enhcrm the INS ofﬁce thal has
jurisdiction over the pe!.moner s place of resldence in the United Stau:s or in the INS ofﬁcc hnvmg junsdlcuon over the plncc in wh.lch thc beneﬁclary n:sndcs Su
id. § 204. l(a)(3)

105 See id. § 245.2(a)(5)(ii) (an applicant for adjustment of status cannot appeal from the INS district director's decmm o deny h.u or her apphcanm. but hc or she
may renew the application).

HOSee id, § 245.1(dX2)GVXB). If the INS approves the citizen's petition, the State Department will grant the alien canditional permanent resident status. Id. §
245.1(g). S ' R

111 See § GoRDON & GORDON, supra note 73, § 114.02(2)(K).
11250¢ id. §§ 114.03, 114.09(3)(d), 115.033)a) to ().
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ensurc that individuals I()llow INS proccdurcs prcuscly in
obtaining immigrant visas for Spouscs, or nonimmigrant visas
for fiances or fiancces. If the pcuuoncr and the beneficiary
fail 10 .\bldc by the law, they may face unplcasanl reper-
cussions. The INS may ask the bencficiary to choose between
departing the country voluntarily!'? and being deported.114
Any soldicr who intends to return to America with his or her

“38 USLCA.§ l254(c)(Wcsl Supp 19‘)2)

114 Sce Ld 5 1251(4)(1)((,)

dhcn s:pousc musl abldc at all umes by the instructions of the
United States consulale in the forcign country in which the
spousc resides or—il the soldicr sccks to bring his or. her
spousc into this counLry while the soldier is stationed in the
United Statcs—by the instructions of the appropriate INS
district officc. Ms. Sandulescu.!!s

1 l5(,ynlh|z| G. bantllllcsqu wrole this notc while working as a summer in‘lcm' for the Legal Assistance Division, OTJAG.

t

R " Claims Report

Tort Claims Notes

‘Defense Coi'rimissary Agency Claims

Bcforc the establishment of the Defense Commissary Agency
(DCA) cach of the mlhlary dcpartmcnls processed, investi-
gated, and resolved administrative claims involving its own
commissary system. With the DCA’s cstablishment on 1

October 1991, the Army automatically assumed responsibility -

for handling administrative claims arising from DCA
aclivities.! Unfortunatcly, requiring the Army to handle DCA
claims ansmg on Navy,’ Marine Corps, and Air Force instal-

lations hindered the expeditious dispositions of those claims

by.increasing the Army claims “load” substantially. without
concurrently increasing the Army’s claims management
resources. Accordingly, to expedite the handling of DCA
claims, the United Statcs Army Claims Service (USARCS),
the Air Force Legal Services Agency, the Navy’s Office of
The Judge Advocate General, and the Office of the Gcncral

Counsc] for the Department of Defense entered into a memo-;‘

randum of understandmg (MOU) to real]ocale rcsponsnbllmes
for handling DCA claims.

L ! o o United States Army Claims Service

The MOU comprises four major provisions. First, it pro-
vides that each military department will handle personncl
claims presented by DCA personnel employed by the com-
missaries on its installations, mcludmg claims for shipment
damage for employces Iransferring 1o commissarics on those
installations. Second, it statcs that cach military department
will handle tort claims and attendant litigation support arising
from the acts or omissions of DCA pcrsonncl cmployced on its
installations. Thlrd,_each military department will assert

affirmative claims for damage 10 DCA property located on its

installations. Finally, each military department will follow its
own rules and regulations in handling DCA claims. Signifi-
cantly, the third and fourth provisions do not apply 10 DCA

'~ claims arising in forelgn countries for which a particular

military department has “single service” responsibility.2

The effective date of the agrccmént was 1 June 199‘2.

. Army claims offices should forward DCA claims arising on

Navy, Marine Corps, and Air Force installations that were
filed after 1 June to the claims offices responsible for those

~ installations.3 Claims personnel should address qucstions

about the implementation of the MOU to the Tort Claims
Division, USARCS. Lleutenam Colonel Kirk.

'
BLEY

1See DEP’T OF DEFENSE, DIRECI'IVE 55159, SETTLEMENT OF TORT CLA!MS (Sept. 12, 1990) (the Army has the rcspon51b|J.1ty of proccssmg c]alms ansmg from the
operations of Depan.men\: of Defense & componems other than the military depantments). -

2DEP'T OF DEFENSE DmRECTIVE 5515.8, SINGLE SERVICE RESPONSIBILITY FOR PROCESSING oF CLamMS (June'9, 1990)

3See DEP'T OF ARMY, REG. 27-20, LEGAL vaxcss CLAIMS, para. 2-26 (2B Feb. 1990) {hereinafter AR 27- 20] DEP T OF ARMY PAvPHLET 27-162, LEGAL

SERVICES: CLAIMs paras. 5-20 5-23 (15 Dec. 1989)

ald

it
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DCA Memorandum of Understanding
MEMORANDUM OF UNDERSTANDING
BETWEEN | .
U.S. ARMY CLAIMS SERVICE, OFFICE OF THE
JUDGE ADVOCATE GENERAL
AIR FORCE LEGAL SERVICES AGENCY
OFFICE OF THE JUDGE ADVOCATE GENERAL,
DEPARTMENT OF THE NAVY
' AND

OFFICE OF THE GENERAL COUNSEL
OFFICE OF THE SECRETARY OF DEFENSE

SUBJECT Defense Commlssary Agency Clarms

1. Purpose. To adopt procedures for processrng clarms
involving Defense Commissary Agency employees

2. References. DODD 5105 55 (9 November 1990)
' DODD 5515.9 (12 September 1990)
-DODD, 5515 10 (6 July: 1965)

3. Problem DOD Drreclrves 5515 .9 and 5515 10
empower the Army to settle tort and personnel claims
against and by DOD employees who are not employees
of the Deparlments ot the Army, Navy, or Air Force.
Prior to consolidation of Army, Navy and Air Force
commissaries into the Defense Commissary Agency.
each of the military services mvestrgated and settled
claims involving that service’s commissaries. Requiring
Army claims activities to investigate commissary claims
arising on Navy, Air Force, and Marine Corps instal-
lations would hinder settlement of these claims. b

4. Scope. To expedite processing of:claims from com-
missary employees or arising out of commissary activi-
ties, each military service agrees to investigate and, if
appropriate, settle claims involving commissary personnel
permanently or temporarily employed on that service's
installations, regardiess of where such claims occur.

5. Understanding, agreements, support, and resources.

a. Each military service will investigate and settle
personnel claims presented by civilian employees of the
Defense Commissary Agency employed by commis-
saries on that service's installations. [n addition, each
service will investigate and settle claims for shipment
damage presented by Defense Commissary Agency
employees who are transferring to commissaries on that
service’s installations.

45ee 28 U.S.C. §§ 1346(b), 2671-2680 (1988).

‘b.- Except tor claims arising in overseas countries
where DODD 5515.8 has assigned single-service
responsibility, each service will process and, if appro-
priate, settle tort claims presented under the Federal
Tort Claims Act, the Military Clarms Act, the Nonscope
Claims Act, and the Foreign Claims Act which allege
neglrgent or wrongful acts and omissions by commissary
personnel employed on its installations. . Each service
will provide Imgalioh support for cla;ms involving

commrssary personnel a55|gned toits mstallatrons

ic. Each service will asser pro-Government claims for
damage to'Detense Commissary Agency property located
on its installations,: except in overseas countries where
DODD 5515.8 has assrgned srngle service responsibility.

d. Each servrce wrll follow ns own rules and regula-
tions in investigating and settling claims. The. Depart-
ment of the Navy will assign responsibility for settling
commissary claims arising on Marine Corps installa-

kthﬂS

5. Eﬂ‘ectwe dale The effectrve dale of this agreement
|s 1 June 1992,

“JosepH C. FOWLER, JR.”

JOSEPH C. FOWLER, JR.

Colonel, U.S. Army
Commanding
U.S. Army Claims Service

"PHILLIP A. MEEK"
PHILLIP A, MEEK

Colonel, U.S. Air Force

Chief, Claims'and Tort r
Litigation Division
Air Force Legal Services

“MiLToN D. FincH”
MILTON D. FINCH

. Captain, U.S. Navy -
v Depuly Assistant Judge

 Advocate
General (Claims and
. Tort Litigation)

“Rernr L. GILLIAT

ROBERT L. GILLIAT

‘Depuly General

Counsel (P&IHP) -
Office of the ‘
Secretary ot Defense

Agency

New Standard Form'1145 " =~

When a federal agency, such as the Army, settles an adminis-
trative claim under the Fedéral Tort Claims Act (FTCA) in an
amount greater than $2500,% the funds with which the agency
pays the settlement come from the “Judgment Fund.”S To
obtain payment of an FTCA settlement from the “Judgment
Fund," a federal agency must forward a completed Standard
Form (SF) 1145 to the General Accounting Office.6

5The “Judgment Fund” is the popular name for the permanent indefinite appropriation established by Congress to pay awards, compromises, and settlements under

the FTCA and certain other stattes. See generally 31 U.S.C. § 1304 (1988).

628 C.FR. § 14.10 (1991).
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77:'The Department of Justice (DOJ) reeditly issiied & hew ver-
sion of the'SF 11457 The major diffcréfice betwdtn the heiw
form and the'] ‘previous version“of SF° IMS] whlch wa.s puh
fished in Scptcmbcr ‘f973 appcars in lllc Ianguag “ln the
“ACCEPTANCE block. ‘Thc new forh staics Hat a ‘clabm-
am 8 acecplancc of an award comprom’mc or sclllcrncnt is
bmdm(,. nol only on. lhc clalmant but dl§0 on Ll\c clanmam ]
hcurs cxcculors admlmslmlors, and dSSlgllS hlS Mnew lan-
is the DOJ s rcSponéc o Schwa'rdcr v, Umted States.3
In Srhu}arder the United States Court of Appcals for the
Ninth Circuit _held that the heirs of: a deccased medical mal-
practice. clavmz\nl could asscrl a causc of - acuon{ugdmsl the
federal. g,(wcrnmcnl for- wrongful death, cven though the
dececased:had scttled:his FTCA  ofaim:before e 'died 2! Con-
scquently, the government had Lo pay twice for Lthe same crror.
By revising SF 1145 th'DOJ hopes lo?dvold lhls rcsult in
fulurc Cages. ot b :

oty
IR

1o

©

' ‘THC'DOT has in l‘ormcd USARCS that the Army should
begin using the 1992 version of §F 1145 immediately. “The
1973 version of I,hc form is pbsolclc and shou]d not, be. uscxl
unfess modificd. 'Tf the 1992 Vérsion is not avallablc Lhrough
distribution channels, claims personnel should supcnmpose
the ncw acceplance language on the 1973 version of SF 17145
belore using o e ‘
TOVT T S
The. DOJ also hasinformed USARCS 1hat bOLh lhe clanm-
ants and the scitlement authority must sign theSF 7145, : The
claimants must-sign in the “ACCEPTANCE" block ‘and ‘1he
scttlement authority must sign the form in the lower left block
as the “authorized designec” of the Secretary of the Army.1°
This guidance modifies past practice, in which a claims office
often would nol obtain a claimant’s signature on the SF 1 145
ir llge clanmant ah;eady had signed a selllemdht agrc;emcm
When a clalm rcqunres bolh a settlement a recmem and an SF
1145, thé clalmant anh the sculcmenl aulhonty now should

sign bolh d(;r:ﬁmentsi( ‘J}

coatai e e LG

7The upper left comner of the 1992 version of SF 1145 is marked “(Revised 1/92).”

8974 F.24 1118 (9th Cir, 19920174 4 vy 4, oW
9Id at 1124,

AR TS PO (P W S TE RS 0 S SR N A

1°S¢e also AR 27 20 supra nele 3, paras 2-l2d(3v). )-24b,4-106.1,1

sl
M See Clau-ns Repon’ Cémmander sNale ARMY I;AV‘JIHAT'g 1992 al 39 R

A U FTE TS i Sl ey e
{ [N HTR WA NN
RTINS 4 I

EEFIREIaTOR N ERCNET ORI T] | Y

IR i e st e e Gl aent e D el bl ey e Doy

e

The Claims ‘Scrvice is prepared ‘(o helpiclaims offices o
lmplcmcnl the new sclllcmcnl proccdurcs reflccted in the
revised §F 1745 Contact your ‘arca aétion vfficer at USARCS
if you have questions éonccmlng the use ol lhc new form
Licutenant Coloncl l(u'k o ' ‘

In the Augusl 1992 Clalmq chon I askcd for your assis-
tance in making soldiers:more aware. of :th¢ Jimits in the
claims system and ofithe ticed for private insuranice!! As I
continue to review requests for reconsideration and the inno-
vative arguments that claimants make to convince me to
waive virios' limitations; I have! becomme conviriced that - we

musl bccomc morc mvo]vcd ina’ prevcnllvc clalms syslcm

P AT s o8 et

Clearly, We cannot make cvery: clalmam happy.: chuxrmg
substantiation and applying rules of depreciation and maxi-
mum amounts peritem ‘of catcgory’ invariably will.annoy ‘a
certain percentage of claimants, regardléss of how much infor-
mation we give them' before their moves. ¢ Nevertheless, ade-
quate accurate information will hclp most soldiers to protect
lhcmSc]vcs and ‘will maké’ lhém ‘more ‘satisfied wxlh Yoii and
ihe b]axms sﬁ"slcm With that in mind, T ask cach clalms ‘office
o cstabhsh a syslem to'monitor 6utbound transportauon bricf-
ings and 10 cnsurc lhat soldlcrs rccelve accurate and undér-
standab[c lnlormanon about the clalms syStem 1ts lnmlls and
the i lnsurance opuons avaﬂable lo service membcrs lnsnst that
;ransportann counselors show thc film_ "It s Your Clalm” tb
every transferrmg soldler If prcmove cqunselmg is not
adequate and your suggesuons for qmprovcmcnts are 1gnored
ask your slaff Jjudge advocatc to raise. Lhe issuc, with the
transportation officer or—if necessary——wuh the installation
gommander. \We all qwe it-to our soldiers toiprovide suffi-
cient jnformation to. enable them to protect themselves::- This
is a very important quality- of life issue and our SO]dlch necd
your help Colonel Fowler. T A T T [
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A Labor and EmploymentLaw Notes S

Dy
=

ol T ol Lot !
Equal Employment Opportumty Note SR

EEOC Rules that Compensatory Damages o
Are Available in the Administrative Process

On 12 November 1992 the Equal Employment Opportunity
Commission (EEOC) held that the Civil Rights Act of 1991
(CRA)! makes compensatory damages available to federal

_sector admmlstratwe complamants 2 In Jackson v, United

States Postal Servtce,?' the Postal Servnce certified full rellef to

2 complalnant even though the c0mplamant s request for
lcompensatory damages had not been addressed The EEOC
ldlsagreed with this approach.’ Addressxng the argument that

“the term ‘action’ as used in the ‘CRA refers only o a civil
action in court,” the EEOC dec1ded that this “interpretation is

not supported by ‘the statutory language of the CRA as a

whole [or by] the pnncrples of statutory interpretation.’ "4
Accordingly, the EEOC concluded ‘that, before makmg an
offer of full relief, the Postal Service

‘should have requested from ‘the appellant
“objective evidence of the ‘alleged damages
_incarred. In this case, such proof could have
" taken'the form of recelpts or bills for medi-

w41 ca] care, medication and uansportatmntothe B

* “doctor. In addition the agéncy should have "' - '
"requested that appellant provide objective <~ -
-“evidence linking these damages to the alleged " "
untawful discrimination.’

This issue undoubtedly will be the subject of further scru-
tiny and review. Labor counselors should check the Labor
and Employment Conference of the Legal Automation Army-
Wide System Bulletin Board System for the latest information

1Pub. L No. 102-166, 105 Stat. 1071.

OTJAG Labor and Employment Law Oﬁice

iy I

L
L RSO A

‘m thrs volatlle area In the meantlme, prudent advocates

should be prepared to address the issue of compensatory dam-

.ages by using the EEOC S new dnscovery ruleS to obtain

receipts or bills from the complamant ‘Mr. Meisel.

 CoanPesone Law Mo

i

'Federal Circuit Rules that an EEO Complaint
Does Not Constitute Whistleblowing

In its second dec1510n in thlzams v, Department of Defense

ﬁ(thflants II), the ‘Merit Systems ‘Protection Board (MSPB or

Board) held that the Whistleblower Protection Act of 1989
(WPA) does not afford whlstleblower status to employees

‘who file discrimination complamts 7 The Court of Appeals

“for the’ Federal Ctrcult recently affumed this interpretation of
the WPA -

In Sprulll V. Merit System.s Protection Board® the’ Federal

iCircuit reviewed a Board decision that followed the Williams II

‘rationale in resolvmg an individual right of action complaint. 5
“The court held that although an equal employment oppor-
tunity (EEO) tomplamt is a disclosure of information about a
perceived violation'of taw, the WPA contemplates only dis-
‘closures about potential health and safety hazards or the over-
all ‘administration of government funds—not individual
employee disputesi!® The court noted that the WPA's statu-
tory scheme entrusts the EEOC ‘with the role of expert agency
for the enforcement ‘'of federal equal employment rights. !
Accordingly, the WPA does not bring these allegations within
the purview of the Office of Special Counscl (OSC).!2 Mr,
Meisel.

2Jackson v. United States Postal Serv., No. 01923399 (Equal Employment Opportunity Comm’n 1992).

3a.
41d. slip op. at 4.
SId:slipopoat3d. v i L rnne

629 C.F.R. § 1614.109 (1992).

7Williams v. Department of Defense, 46 M.S.P.R. 549 (1990), rev' g 45 M.S.P.R. 146 (1990).

8978 F.2d 679 (Fed. Cir. 1992).
98ee 5 US.C. § 1221 (1988).
108pruill, 978 F.2d at 692.
Hid. at692&n 17.

oo, T T U R PR [ [P

(2fd. a1 692
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Federal Circuit Clarifies Burdens 6f Proof ..o 0

in Prosccutions of Alleged Retaliating Officials

The Federal Circuit has clarificd the essential clements of
proof in disciplinary actions against fcdcral cmployccv. who
dllcg,cdly have engaged in prohrbucd reprisals against whrsllc-
‘blowers.' In Eidmann v. Merit Syrlem.r Protection Board,'® the
‘court revicwed the OSC’s prosccuuon of a pcmonncl advrsor
who had recommended the removal of 2 probationer for going
outside the chain of command to complain about smoking in
the workplace. The MSPB found (hat lhlS recommendation
constitutcd rcprlsal and dirccicd the agency to downg,radc the
advisor by two gradcs for two ycars.’4 The Federal Circuit
affirmed the downgradc, but it also p()mlcd oul scvcral crrors
in thc Board’ s Icg,al analysrs ‘ N

After revicwing the WPA and the (acts of the case, the
(.ourl agrccd with the Board S holdmg that the WPA docs not
require that an allcgcd rcLahalmg official actbally know that
the dmclosurcs at issuc werc prolcclcd 15 Thc of ficial only
must know lhal these, dlSCIQSUl’C§ were made. ’fl Thc court also
held, however, that thc Board and 1hc OSC crrcd in rcqurrmg
the rctaliating official to show by ‘clear and convincing”
cvidencce that the whisticblower would have been sub_;cclcd o
the same action had the employce not cngaged in the whistle-
blowmg 17 Thc courl dlslmgurshcd between lhc burdcn of
proof that lhc OSC must apply whcn revrcwmg a personnel
action that pcnalmes a whrstlcblowcr and the burden that the
OSC must apply. when mmatmg a pcrsonncl aclion against a
retaliating ofﬁcral 13 The: WPA permits the OSC.to order an
agency to take corrective acuon on behalf of a whistleblower
if the OSC shows that a protected disclosure was a {‘contrib-
nting fagtor” in.a personnel action against the .whistleblower
and the agency fails to show by “clear and convincing”
evidence ‘that it would have taken the same personnel action

13976 F.2d 1400 (Fed. Cir. 1992).

14 Special Counsel v. Eidmann, 49 M.S.P.R. 614 (1991).
'5Eid)mnrt, 976 F.24 a1 1406.

1674,

17See id.

!

+abscntithe whistlcblowing.!® When prosccuting an alleged

rctaliating official, however, the OSC must show that the

- disclosures were a “significant factor” in the official’s

‘decision 1o 'initiatc an adversc personnel action against the
whistleblower,20 After noting this crror in the Board’s
analysis, the court affirmed the decision becatise the record
showed that the OSC actually had met the appropriate burden
of proof.2! Mr. Moiscl.

RTINS B A

K . BN S R R
&L HA o REIREN ]

Installatuons Need Not Participate in,
SR Work Release l’rograms ‘

thn an’ employce rcpcalcdl y has run into trouble wuh
“*the law™ in a civilian commumly, the Army may be asked to
facrhtatc the cmploycc s cnrollmcnl in a’work rclcase pro-
‘gram. "'If the installation dcclmcS to “babysrl" lhe criminal
cmployec the cmploycx: mrght be mcarceratcd ‘As'a gcneral
‘rule, an agency may remove an e.mploycc for absence without
lcavc ('AWOL) including an AWOL rcsulung from i mcarccra—
lron What arc the employcee’s nghts to continued govcmmcnt
employmcnt. howevcr when the aj,ency could have preventcd
his or her mcarccrauon by agrecing to parllcrpate in a work
relcaseprogram'7 ' R ST '
Faced with this lSSUC one, administrative Judge sustained a
charge of prolongcd AWOL but. mmgated the employee’s
removal for this second offense to a sixty- day suspension
because the agency had failed 10 facnlnate the, errant employee’s
part|c1pauqn in a work release program On revnew the Board
overturned, the initial decnsnon .and remslatcd \he removal,22
The Board found that an agency. is not: obliged to accept an
employee for duty under, a: work. release program. 23 Mr.
Meisel. o r R

e e e e ey

18See id. a1 1405. Compare 5 U.S.C § 1214 (Supp. IT 1990) (goveming cormective actions 1o prevent n:pnsals from harming whistleblowers) with id:§ 1215
(disciplinary actions against employees who commit reprisals sgainst whistleblowers). .

19See 5 U.S.C. § 1214 (Supp. T 1990).
05¢e id. § 1215.
2 Eidmann, 976 F.2d at 1407,

22Huettner v. Department of the Army, 54 M.S.P.R. 472, 475 (19'92).

LR A

BId. a1 474 (citing Winslow v, Department of the Navy, 46 M.S.P. R 246, 251 (1990), aff’'d, 935 F.2d 280 (Fed. Cir. 1991); Abrams v. Depan.mcm of Lhe Navy, 22
M.S.P.R. 480, 486 (1984), aff"d. 770 F.2d 181 (Fed. Cir. 1985); Poe v. Department of the Army, 22 M.S.P.R. 506, 509 (1984).
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- Labor Relatzons Note :

- Events that Are lnextrlcably Lmked to an MSPB
Appealable Action May Not Be Subject to a ULP

Rccently, the United States Coun of Appcals for the Foun.h
Circuit addressed an extremely complicated area of labor
counselor: practice—duality of fora. In Department of Com-

. merce v. Federal Labor Relations Authority,2* the Fourth Cir-
. cuit held that the Federal Labor Relations Authority (FLRA)

may not exercise ]uI'lSdlCthl’l over complaints ‘of unfair labor
practices (ULPs) in .actions appealable:to the MSPB, or in
matters that are linked inextricably to these appealable actions.

In the instant casé; the employee had been a very. active
union organizer for more than three years—ﬁling fifty-five

ULP charges (of which four resulted in favorable FLRA

decisions), six lawsuits, and dozens of Freedom of Informa-
tion Act (FOIA) requests. .The employce recewed a written

“record of infraction”?. for unaulhonzed use of government
computers, conducting personal business on government time,

“insubordination, and misuse of admmlsu'auve and Jud1c1a1

procedures, The employec filed 2 ULP charge upon receiving

‘the *“record of infraction.”

Before acting on the ULP charge, the agency proposed the

\'.employee s removal for the same misconduct. The employee

amended the ULP charge ‘6 include the removal proposal.
When the agency later removed the employee he filed a

~concurrent appeal wnh the MSPB o protest the actual removal

124976 F.2d 882 (4th Cir. 1992) ‘

such as a “letter of reprimand.” o

2 Department of Commerce v. Federal Labor Relations Auth., 976 F.2d at 886,

1.
B/d.
2]d. st 890

P

n Department of Corhn-ierce v. Federal Lnbérkelaﬁdns Au‘f.h.. 976 :F.?d at 888.

" 'The FLRA General Counsel issued a complaint on thc ULP

- ‘charge. -An’FLRA administrative law judge (ALJ) subsc-

quently ruled in favor of the employec, noting that, although

‘removal was an adverse action that fell undcr MSPB juris-

diction, the ULP charge challenged only the “record of infrac-

. tion” and the proposal letter—not the actual removal:26 iIn an
- exercise in circumlocutious logic, the: ALJ:found that his

decision did not impinge on thc MSPB's dominion over
removals, statmg that the decision did not preclude the agency
from removing the employec, but only forbade it from rclying
on the “record of infraction” or the proposal lctter as bascs for
that removal.2? The FLRA affirmed the ALJ’s dccision.?8

The Fourth Circuit overturned the FLRA dccision.2? The
court agreed with the agency that the proper forum for this
employee was the MSPB. Citing 5 U.S.C. § 7116,% the court
held that, because the subject matter of the ULP complaint
was linked inextricably to a matter appcalable to the MSPB,
the sole jurisdiction over thc dispute lay with the MSPB 3!
Mr. Meisel. '

" Share This Informétion with t‘he lies't‘(if the Team

‘Be sure to  pass thesé Labor and Employment Law Nolcs 10

',the rest of the labor-managemcnt team. Share this informa-
‘thon with your civilian personnel offxcer and your cqual
,empIOymem opportumty ofﬁccr ‘

251n the context of this case, a wrmen rcoord of mfmcuon ! appears to be eqmvalcnmo a memorandum for record or similar document and not a disciplinary action

"305¢e 5 U.S. C § 7116(d) (1988) (“Issues wh1ch can properly be ralsed under an nppezls procedun: may not be nused as unfur labor pracuces prohxbned under this
-section"”). .

Professional Responsibility Notes

OTJAG Standards of Conduct Ofﬁce o )

Ethical Awareness

The Standards of -C&nduct Office normally publishés sum-

maries of ethical inquiries that have been resolved after pre-
liminary screenings. These inquiries, which involve isolated

instances of professional impropriety, poor communication,

- lapses:in judgment, and similar minor failings, ‘typically are

resolved by counseling, admonition, or reprimand. More ser-
ious cases, on the other hand, are referred to The Judge Advo-

" cate General’s Professional Responsibility Committee (PRC).
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+ 1.iThe following PRC-opinion, which applies the -Army’s

1.

--Rules of: Professional Conduct for Lawyers!,toa case.involv-

< ing a legal assistance attorney’s inappropriate:sexual comments
10, and conduct toward, a domestic relations client,? is-intended

“to ;promoOte -an ‘enhanced iawareness 'of professional responsi-
.. bility issues and to serve as authoritative guidance fof judge

I

wl“ poani Vi u;l »f i it

..advotates.: To stress education and to protect:privacy, neither
~the identity of the office, nor the name- of the sub_]ect will be
pubhshcd MrEveland‘.wf'w bty aliven g

NI

CAT T
J.“
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Professnonal Responsibihty
Opmlon 90 1
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i lJ 1 .
iy e
ore

S s el

bty f

SRR TheJudgeAdvocate General'sProfemonal
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Responszbzlzty Cdmmirtee b

T S A T AR :
* ! ‘Factual Situation' ""l"s"’?-,‘f'”'fj‘f
This opinion involves matters arising from an Army legal
assistance attorney’s initial interview with a client, the wife of
an active duty ‘enlisted soldier. The ¢lient’ met with the attor-
_hey in the legal assistance office in anticipation, of receiving
adv1Ce about her mantal problems, and seekmg mformaucn
“about’a ;Sossible separanon anddivorce. “The’ attomey pro-
‘'vided 'Ther' with] legal advnce ,regardmg spousaﬁ support
responsibility for marital debts property division, [and the]
grounds and forum. for divorce. He also explained the
mechanics of having the client and her husband complete a
“separation worksheet” [that the attorney provided to the
client].

“"During the interview, the ‘client indicated that her husband

had admitted [to] committing adultery and [that he] no longer
desired to remain married. The discussion brought forth the
facts that the client had [not engaged in] sexual relations with
her husband [during the previous] three months and was not
herself having an extramarital affair. At some point after
learning these facts, the attomey “jokingly” suggested that the
client begin an affair. Further, after the client questioned the

an attempt to explore whether the client was having an extra-
marital affair, [noting that] the existence of such a relationship
would affect his subsequent advice to the client.-The attorney
further .indicates that -he qmade the second 'statement—about
the client moving in with him—in an effort to pacify the client

by injecnng humor into an othervnse serious conversanon

~:‘:‘} o '."ir‘ vy TN S TR LI PR L

When the mtemcw was about over, the nnorney shook the

: chent s“hand ‘(holdirig .onto her hand ‘longer than the client
{ -deemed necessary). Then he hugged the'client, - Realizing that

'smxanon A a

the client did not appreciate his embrace, the attorricy imme-
-diately apologized. : ‘The attorney admits to embracing the

client, but ‘says that [the embrace) was'intended only as a
goodwill gesture to reassure the chent of hxs support for her

e
S ¢
[T
{3

THIRT L Pt n RIS A

[The client also alleges that ‘as] the two stood and coh
tinued' discussing’ the Separation ‘worksheet, . . . the ‘attorney

“again hugged her and then kissed er on the mouth The

‘attorney - denies this allegation. ‘The factual mqmry provided

.“[to) this Committee did not resolve the inconsnstem tesumony
“in'this area and th¢ Committee has no fact-ﬁndmg powers
" [R]esolution of this inconsistency [. h0wever.] is not neoes-
sary for disposition of the case.

Durnng the ensumg weekend the chent dlSCUSSCd the
occurrences in the attomey s ofﬁce wnh another soldier’s wnfe
and decnded to reporl Lhe eprsode to the au;hormes. She
reponed the mc;dent m her husband's company commander
‘on the Monday following the legal assistance appointment.
The company commander referred hér to the Office of the
Inspector General, where she filed a formal complaint. -

_[Moreover,] because the client made it known that she did not

A

o

.attorney about the possibility of her having to vacate

govemment quarters, the attorney “Jokmgly" stated that the

client could move in with him. (The attorney previously had
informed the client that he was married and had no children.)

... The attorney.admits to making both of the statements in jest......

. [Tlhe client indicates that she initially thought the
attorney [was] joking, but as the interview progressed, she
became displeased with his comments. The attorney indicates
that he made the first statement—about having an affair—in

TR

Mw,ijwfl it .r.m‘:‘\

sy

want 10 see the same legal assistance attomey again, the staff
Judge advocate made anoLher attomey avallable to the clrent.

FR S TN O R e, SN rel
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Regulatory Guidance
[Army Regulation (AR) 27-3 provides,] “[Legal assxstance
attorneys) must exhibit professionalism. The appearance of
the office, the demeanor of office personnel, and the, appear-
ance and quahty of the work product must reflect this' profes-
sionalism.™ While it is laudable that a legal assnst.ance attorney
“ may attempt to ease the emotional discomfort of a client while
discussing the client’s marital problems, the Committee is of

the opinion [that] the attorney in the present situation . ..

exercised poor judgment by injecting inappropriate comments
(even if intended to be humorous) along with an embrace, into
an otherwise stressful situation for the client. A military legal
assistance attorney has an obligation to maintain, both in

: 'z":‘)‘vl,:*':‘ :

1See DEP'T OF ARMY, PAMPHLET 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS (31 Dec. 1987) [hereinafter DA PaM. 27-26]. When the
opinion was published, Department of the Army Pamphlet (DA Pam.) 27-26\was the controlling Version of the Rules of Professional Conduct. On 1 June 1992,
Army Regulation 27-26 superseded DA Pamn. 27-26. See generally Dep'T OF Anmr REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS

R May 1992)

GRS ity "] Ty EARYY

[ES1A I e o

SRR
paant ceteest iy

Z,S'ee also meessxonal Responsrb:hty Op,BlA.xas digested in’ ARMY l..A‘W.. Dec. 1983, at 15 (holding that 2 legal assistance attomey who shared his npam-nem
wah nnd pl’OV}ded ﬁ.mmcml asslsxa.nce 10,8 domesuc rclnucns cln:nt and her child engaged in conduct adversely reflecting on his ﬁmess to pmmee law)

Sk it e

! i .

E I%P'T op ARMY Rno 27-3 LEGAL SERVICBS LBGAL Assxsrmcn, pam 1—6 (10 Mar 1989) [hcmnafter AR 27-3]
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appearance and in fact, the integrity of the Army’s legal assis-
tance program. The program is designed to maintain military
effectiveness . . . . [To] do so, [it] must enjoy complete confi-
dence within the mlhtary [from] both .. .-[the-service] mem-
bers and their families. The image or percepnon of a legal
assistance ‘attorney taking advantage of a client.[who is]
undergoing an emotional and vulnerable time in [his or] her
life undermines the professionalism required by AR 27-3. In
the present situation, the appearance of impropriety is as
devastating as the actual emstence ofi 1mpropnety

The Committee further Opmes that the attomey s remarks
about the client having an affair-and moving in with him not
only were inappropriate, but also—when coupled with the
.unsolicited and unwanted embrace—constituted a violation of
the regulatory proscription against sexual harassment. .  !
... Sexual harassment is a form of sex discrimi- .

" nation that involves unwélcomed sexual -
advances . . . and other verbal or physrcal o
conduct of a-sexual nature, when . . . such *
conduct . . . creates an intimidating, hOSlllC.

‘or offensive environment . . . [Any soldier

who mJakes deliberate or repeated unwel-

. comed verbal comments, gestures, of physi- .- *
cal contact of a sexual nature is engaging in -
sexual harassment.4

SR e oo e T

: Sl chedmr
Rules of Professional Responsibility . ...

~ [The] Rules of Professional Conduct for Lawyers (Army
Rules) appl{y] to legal assistance attomeys.5” Army Rule 8.4
states that “[i]t is professional misconduct for a lawyer to .
commit a criminal act that reflects adversely on the ,lawyer’s
honesty, trustworthiness, or fitness as a lawyer in other respects
. .”61 The Committee finds this provision applicable to the
present factual situation, ,
Arucle 133, Umform Code of Mllllary Justnce,l"l prohlbrts
an officer from engaging in conduct that is unbecoming of an
officer and a gentleman. - An officer violates Article 133 when
[his or her] behavior in an official capacity:brings dishonor.or
disgrace upon the officer by seriously compromising the

- officer's character as a gentleman.? The Army Rules indicate

that “[a]lthough a lawyer is personally answerable to the
entire criminal law, a lawyer should be professionally answer-
able only for offenses that indicate lack of thosé charac-
teristics relevant to law practice.”™ The Committee finds that
the attorney’s words and actions in this case, when considered
in their entirety, especially in the officer’s capacity as a legal
assistance attorney at a time when [his] client was clearly
vulnerable, represent the type of offense that the Army Rules
seek to address. ‘Moréover, the Army Rules'remind judge
»advocates that they hold:commissions as Army officers .and
‘that:they have assumed obligations and responsibilities going
beyond those of ordinary citizens. *A judge advocate's abuse
.of such {a] commission can suggest an inability to fulfill the
professional role of [a] judge advocate and [a] lawyer.”10  In
the factual situation presented {here], the conduct of the
attorney was not conduct that would be expected of an officer
or an attorney. Actmg in an official ¢apacity and in a formal
office setting, the. attomey should have recognized that his
behavmr was not that which a reasonable member of the legal
professmn or the officer corps would think permissible by the
Army Rules or the Uniform Code of Military Justice. . This is
especially true [when] society’s news media [are] replete with
criticism of professionals who take advantage of clients i in
vulnerable situations.

Attorneys whose conduct falls outside the temperate and
dlgmﬁed behavior owed to a client lower the public percep-
tions of the legal profession.’ Tn a similar 'factual’ ‘Situation, a
state bar found [that] an attorney who questioned a divoréed,
female client about dating married men, and who hugged and
kissed the client on the cheek before she left the office, [com-
mitted] professional misconduct because [the attorney’s]
actions reflected adversely on his fitness to practice law.11 As
evidenced by the [client’s] timely complaint against the
attorney’s actions-in the present factual situation‘and the
client’s noticeable uneasiness with the attorney’s actions, ‘this
legal assistance attorney brought discredit upon himself and
the legal profession. [This] conduct [might have béen]
innocuous in a setting outside of the attorney-client rela-
tionship . . . [; however,] within [a] professional setting, the
attorney's. actions reflect adversely upon [his]-ability to
maintain a professional relationship and . . . destroy the
integrity of the legal profession.

RO Peooves .
HIE RN R et

4DEP'T oF ARMY, REG. 600-20, PERSONNEL-GENERAL: ARMY COMMAND PoLICY, para. 6-4 (30 Mar. 1988) (101, 13 Sept. 1989).

5AR 27-3, supra note 3, para. 1-5a.
6DA PAM 27 26 :upra note 1, mle 8 4,
TUCMJ art. 133 (1988) o e o
8See MANUAL FOR COURTS-MARTIAL, United Siates; pt. 1V, §:59.{1984). .
DA Pam. 27-26, supra note 1, rule 8.4 comment. : ..

"0,

RS L A N S
11 Courtney v. Alabama State Bar, 492 So. 2d 1002 (Ala. 1986).
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Poricnlo ceeshondy Tt .+.CLE NEWS EER A

;;.n BONEY 7t:,‘,v‘f- Ctr
l Rcsldent Cnurse Quotas ‘

Attcndancc at rc5|dcnt CLE courscs at Thc J udge Advocalc
Gcncr.tl s: School (TJAGSA) is restricted 1o those: who: have
been -allocated student quotas. Quolas for TIAGSA CLE
courscs arc managed by means of the Army Training Require-
ments and Resources:System (ATRRS), the Armywide
‘automated quota.managemeént system. The ATRRS school
code for TIAGSA is 181, If you do not have a confirmed
«quota in ATRRS, you do not have a quota for a TJAGSA
‘CLE course. ‘Active duty service members must obtain
qu0LJs through their dircctorates of training or through equiv-
alent agenciés.” Rescrvists must obtain quotas through their unit
training offices or, if they are nonunit reservists, through
ARPERCEN, ATTN: DARP-OPS-JA, 9700 Pagc Boulevard,
St. Louis’MO 63132-5200." Army National Guard personncl
rcqucst quotas through their unit trammg ofﬁces To venfy a
quota, a.sk your tramlng ‘office to provide you with a screen
prmt of the ATRRS R1 screen showmg by-name reservatrons

[

‘2. ‘T.IAGSA CLE Course Schedule

R R Tt ars S ‘,"“ Sl 1993 }

22 Fchruary S March 130th Contract Attorneys Course
(SF F10).. _,i, - e C e

8 12 March 32d Legal Assrstance Course (SF F23)

! :

15 19 March 53d Law of War Workshop (5F—F42) "

22 261 March 17th Admtmstratrve Law for Mrhtary
Installauons Course (5F-F24) i :
: byl 3t

29 March-2 Aprtl Sth Installatlon Contractrng Course (SF-
F18) : RETIT P

. i e

5- 9 Aprrl 4th Law for cha] NCOs Course (512-

71D/ER0/30).- " ; Ceten o
R : .,

12-16 April: 117th Senior Officers’ Legal Onentauon (SF-

F1).

12-16 April: 15th Operational Law Seminar (SF-F47).

18-21 April: Reserve Component Judge Advocate Annual
CLE Workshop (5F-F56).

26 April-7 May:
F10).

131st Contract Attorneys’ Course (SF-

17-21 May: 36th Fiscal Law Course (SF-F12).

17 May-4 June: 36th Military Judges’ Course (5F-F33).

18-21 May: 1993 USAREUR Operational Law CLE (5F-

F47E).

(SE-F47).

FEEET PRI PR SRR O ).

24 28 May 43d cheral Labor Rclauons Coursc (5F-F22)

! ——

7- 11 June 1181h Scmor Ol‘frccrs Legal Orrcntauon (SF

FD).. e , o )

* 7-11 June: 23d Staff J udgc Advocate Coursc (5F-F52)
14 25 June JAOAC Phasc lI (SF-FSS)
14 25 June JAT'I‘ Team Trammg (5F- F57)

14-18 June: 4th Legal Admmrstrators Course (7A-
550A1). ‘

14-16 July: 24th Methods of Instruction Course (SF-E70).
19 July-24 s”éptember- 1315t Basic Course (5-27-C20).
19-30 July:. 132d Contract Attomcys Course (SF F10).

2 August 1993 13 May 1994 42d Graduate Coursc (5-27-
C22). . PR

2-6 Aungust: 54th Law of War Workshop (5F—F42).

9-13 August: 17th Criminal Law New Developments
Course (SF-F35).' -~ '~ =+ s —

16-20 August "4th Senior Legal NCO Management Course
(512 71D/E/40/50) R :

23 27 August: '119th Senior Officers’ Legal‘Oﬁentation

'(SE-F1).

30 August-3 September 16th Operational Law Seminar
. ‘ ‘ “ln“ i

20-24. September 10th Contract Clarms ngatron and
Remedres Course (5F-F13)

it

3. Civilian Sponsored CLE Courses

Aprll 1993

i

1-2: EEI, Chemical Labelmg and Regulatron for 1993
‘Washington, D.C. o
1-2: EEI, SARA Tide III Briefing, Washington, D.C. - *

1-3: UCC], 26th Annual Uniform Commercidl Code
Institute, Chicago, IL.

5-6: ESI, Changes, Washington, D.C.
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6-9: ESI, Continuous Improvement and Total Quality Man-
agement, Washington, D.C.

7: ESI, Protests Washmgton D.C.

8-9: ESI Claxms and Disputes, Washmgton D.C.
»12 GWU Suspensxon and Debarment, Washington, D.C.
'12-13: ESI, Terminations, Washington, D.C.

13: MICLE, Li]te Kind Exchanges and Other Real Estate
Tax Problems, Novi, MI.

13-14: GWU, International Government Procurement,
Washington, D.C.

13-14: GII, OSHA Compliance Course, A;lington, VA.
13-16: ESI, Contract Pricing, Wasl’lingtOn,{D.C.

14-16: ESI, Just-in-Time and Systems Contractmg,
Washington, D.C.

15-16: GII, ‘Advanced Envu'onmental Laws and Regula-
tions Course, San Francxsco, CA.

15-16: - SLF, Risk Management Workshop Deadly Force
and Pursuit Driving, Dallas, TX.

15-16: GII, Advanced Envuonmental Laws and Regula-
. tions Course, San Francisco, CA. AR

15-16: LSU, Annual Environmental Law Institute, Baton
Rouge.LA , i C e

18-22: NCDA, Office Administrau'on; Lake Tahoe, NV

19-23: GWU, Government Contract Law, Washington,
D.C. o

20: MICLE, Bankruptcy Hazards for the Real Estate Prac-
uuoner Grand Raplds MI.

Gy .
I :

20-21 EEI, Water Quality Standards for Toxic Pollutants,
Chlcago . -~

20 23‘ SLF, Securmes Regulauon Short Course, Dallas,
TX.

22 MICLE Bankruptcy Hazards for ‘the Real Estate Prac-
titioner, Troy, MI.

22:. MICLE [ake Kmd Exchanges and Other Real Estate
Tax Problems, Grand Rapids, MI.

22.23: GII, TSCA Compliance Course, Arlington, VA.
26-30: ESI, Federal Contracting Basics, Washington, D.C.

27-30: ESI, Preparing and Analyzing Statements of Work
and Specifications, Denver, CO.

27-30: ESI, Contract Accounting and Financial
Management, Washington, D.C.

For further information on civilian courses, please contact
thé institution offenng the course. The addresscs arc in the
August 1992 issue of The Army Lawyer.

4. Mandatory Contlnumg Legal hducatmn Jurisdictions
and Reportmg Dates

Thu'ty-sm states currently have mandatory continuing lcgal
education (MCLE) requirements. In these states, all active
attorneys are reqmred to aucnd approved continuing legal
education (CLE) programs for a specificd number of hours
each year or over a period of ycars. Additionally, bar mem-
bers are required to report periodically either their compli-
ance, or reasons for exemptions from compliancc, with their
CLE requirements. : Due to the variety of MCLE prograins,
JAGC Personnel Policies, para. 7-11¢ (Oct. 1988) provides
that staying abreast of state bar rcquircments is the responsi-
bility of the individual judge advocate. Statc bar membership
requirements and the availability of exemptions or waivers of
MCLE for military personnel vary from jurisdiction to juris-
diction and are subject to change. TIJAGSA resident CLE
courses have been approved by most MCLE jurisdictions.

~ Listed below are jurisdictions that have adopted some [orm
of MCLE. - This list includes a brief description of each statc’s
requirement, the address of the local official 10 whom the
attorney must report and the state's CLE reporting date. The
“*» indicates that a state has approved ’ 'I‘J AGSA resident CLE
courses.

S_[at_e G Local Official ... CLE Requirements .
*Alabama . MCLE Commission -Twelve hours per year.
. Alabama State Bar. _ -Active duty military
- 415 Dexter Ave. attorneys are exempt, but
. Montgomery. must declare their
36104 exemptions.
. (205) 269-1515 -Reporting date: 31
' ; December.
Arizona ; - Director, -Fifteen hours each year,
no ...~ Programs-and . sincluding two hours
Public Services - .- professional
Division™ ' responsibility.
363 N. First Ave.  -Reportirig date: 15 July.
. Phog¢nix, AZ 85003 -
(602) 252:4804
*Arkansas  Director of -Twelve hours per year.
Professional _ -Reporting date: 30 June.
.. Programs . ‘
1501 N.
University #311
" Little Rock, AR
72207

(501) 664-8737
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e

California  State Bar of
California ., |,
100 Van Ness .
BthFloor .
San Franmsco, CA

THANY Iy

) , 94102 | -
' " (415) 2412100
fonal o
Vil i i
et g ar !
s BT TEI TR
o e b L
S 1
oy iy ,:":"::.{m, Colnrl e
"'Colorado "CLE v i+
S Dom1mon PIaza ,
i 7l < Building: - v z.é

(a0 s 1600 17th St. C
1 11 -Suite 520-8:

i o iDenver, CO 80202 -
SN (303) 893-8094 -

o ARV
Fowdd e P e e, Do pplt
' : R (RN ERF IR TRIN B
SO e vt
*Delaware

831 Taman st
‘Wilmington, DE'
19801

(302) 658-5856

RN

*Florida ! “'Director, Legal
Specmhzanon&
“-Edacation
SENRS Thel-'-'londaBar‘
" 650,Apalachee
" Pkwy. ot
Tallahassee, L
o i132899-2300
(904) 561-5690

SRR
.

*Georgia . - Géorgia'r1-
4o Commission on

X -fForty-ﬁve hours—

Q&B:guumms

i PR
-Thmy six l;ours évery
-thirty-six ‘months. Eight
h0urs must be on legal ..,

X gthlcs or law | pxacucc j
management, with at Teast
four hours in legal ethics,

*“one hour of substance. ~
abuse and emotional
. distress, and one hour on
" the elimination of bias, ‘
-Attomeys emploj'ed by’

* the Federal Govemment

" ‘gre exempt. ’ :
-Reporting date: 1
Fcbruary ' e

.~including two hours'of -
i-legal ethxcs—dunng a gt
three-year period.
. =Newly admitted attomeys
ir-also must complete fifteen

» » hours in basic legal and
.« +rial skills within three -

years.
-Reporting date: ‘Any. time
wuhm three- ycar penod.

Commxssxon on CLE -Thlrty hours durmg two

.~ygar period. i
-Reporting date 31 J uly.

| Thm}' hours during three-

“year period, mcludmg two
hours of 1egal ethiés.

L Active duty military are

/. éxempt; But must declare
A theuexemptnons during
their reportmg periods
- _Reporting date: Assigned
month every three years.

-Twelve hours per year,
-including one hour of legal

iContinuing Lawyer ,iethics, one hour of

. ;Competency

il o0 el :
Building

50 Hurt Plaza

Atlanta, GA 30303
(404) 527-8710

*Idaho 'Députy Director
Idaho State Bar
P.O. Box 895
Boise, ID 83701-
0898

(208) 3428959

62

1800 The Hutt ...
« 5+« trial attomeys only).
.+ -Reportingdate: 31

professionalism, and three
hours of trial practice

January.

EI AR DO S sroa b

Thlrty hours during
three- year penod

i Reporung date: Every
. third year ‘after year

" of admlssmn

State :i7:.;7, Local Official . .-+ :CLE Requirenients’
OO e O
*Indiana Indiana -Thrlriy é:x hoursjwuhm a
Commissien for . ..,;three-year period. = -
CLE (minimum six hour —
5. 101W.Ohio .. . cperygan.t : s
Suite 410 -Each new admittee by
-5 -Indianapolis, IN: .. cxamination‘is given a
46204 threc-ycar grace period,
(317) 23241943+ . .i=~beginning on ' Jaruary
belore his or hcr
3 +d admissibn.’ T
-chorung dalc: ‘31‘," 2t
( | December.
*lowa Executive -Fificen hours cach'year,
Director ‘including two hours of
'Commission on CLE ‘legal cthics during
- State Capitol |, Jip, WWo-year pcnod .
" Dés Moines, A " ‘Reporting y date: 1 March.
Xy 50319 oder Viepieren AP ke
" (515)281-3718 LG e
PKansas ,  CLE Commission, : \-Twclvg hours cach year,
' Kansas Judicial -; . - including {wo hoursof
Center ethics.
@i 1 301 Wi 10th St ;- - wReporting date: 1:July.
Room23-§ .= -~ .1 I f
Topeka, KS 66612-
! ISOT e et e KON
(913)357-6510° "~ oo T
*Kentucky - CLE ¢ | - -Fificen hours per year,
Kentucky Bar including two hours of **
_Association legal ethics.
~'W.Mainat " -Bridge the Gap Trammg
o Kentucky RIVCI' ) for new attorneys. y
UL Brankfort, KY “IReporting date:” Tine 30.
40601
sont ok iy ‘(502)”56\%-37.95 T BRSURETICI ST R EAR A 3. B
G T i
*Louisiana CLE Coordinator  -Fifteen hours per year,
. o . Louisiana State:- .. including one hour of -
Bar Association legal ethics. .+ ... "
601 St. Charles -Active duty military are
~npt) o aaAves ooer a5t . exempt, but must declare
New Orleans, LA their exemptions. !
70130 -Reportmg date 31
© 4 (504) 566-1600 January
Mlchlgan Executive -Thlrty or thlrty six hours
i - Director (dependmg on whether the
State Bar of »’f‘ " "+ artorney'was admitted in'
o Michigan . the first or the second |
A% FC 306 Townsend St “half of the fiscal year)
. Lansmg. MI 48933  within three. years of —_—
A (51'7) 372-9030 " *''becoming an active
F e e v 4y member of bar, An

' atiorney must complete
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*Minnesota

o

.. Suite 250
- St. Paul, MN
.. 55107,

Michigan (con't)

Directbr. i
Minnesota State |

One W. Water St

" (612) 297-1800

*Mississippi

CLE Administrator -

Mississippi g
Commission on CLE
P.O. Box 2168

“Jackson,MS °

7 39225-2168
(601) 948-4471 "

*Missouri’

*Montana

" Director of

MCLE

Programs
P.O.Box 119
Jefferson City,
MO 65102

- (314) 6354128

Administrator
Montana Board of .
CLE

.., P.O.Box 577

*Nevada

‘Execunvc

Helena MT 59624
(406) 442-7660

o Duector
" Board of CLE

295 Holcomb Ave.

- Suite S-A

*New

Mexico

Reno, NV 89502
(702) 329-4443

‘MCLE

Administrator
P.O. Box 25883

CLE Requirements'

* six ortwelve CLE tiours
- thc first year, twelve
h hours in the second year,
. and twelve hours in the
< third year. Courses must

be taken in the sequence
identified by the CLE
Commission. bl
aRepomng date: 31

. Manch

. ;-Fony-ﬁvc hours during
* . three-year period.
Boardof CLE ..

.=Reporting date: 30

August.

-TWel;/é'homs per year.
_-Active duty military
attomeys are exempt, but

. must declare their .

_exemptions.

o -Reporting date: 1

’August

N -Fifteen hours per year,
__including three hours of
* legal ethics every three

years,

-New admittees must

com plete three CLE hours

of professionalism, legal

and judicial ethics, or

malpractice in twelve
months.

-Reporting date: 31 July.

» -Fifteen hours per year.
«-Reporting date: 1
~-March, -

" Ten hours per year.

-chomng date: 1
. March,

'
s

: -Fifteen hours per year,
" including one hour of

legal ethics.

*North
+ Carolina *

*North™ ~
Dakota

State’

*New:
Mexico '’

“{con’t)

i

87125 .
“(505) 842-6132

- Executive
Director
' The North
.+ Carolina State
tooBar
¢ =208 Fayetteville
Street Mall

-+ P.O. Box 25148
srecse i Raleigh, NC 27611
7 {919) 733-0123

Albuquerque, NM * -

CLE Requirements '

-Reportmg date: 30
days after complctm g’

‘ each CL'E program.

-T welve hours per year,

““including two hours of

legal ethics. Each
attorney must complete a
special three-hour block
of ethics once every
three years.

-New attorneys must
complete nine hours of
practical skills training
in each of their first
three years of practice.
-Service members on

7 active duty are exempt,

but must declare their
exemptions.

" ‘Reporting date: 28

[ TH
North Dakota CLE
~Commission
PO Box 2136
'Bismaer,ND :
+58502
(701) 255 1404
*Ohlo -~ Secretary of the
- Supreme Court
Commission on CLE
SRR 30 E. Broad St.
Second Floor
“*Columbus, OH
-+ 43266-0419

(614)644-5470
S .1 wActive duty military
7gutorneys are exempt, but
" “must pay filing fees.
" -Reporting date:

- February.

-Forty-five hours during
three-year period.
-Reporting date: the
reporting period ends on
30 June; affidavit must
be received by 31 July.

-Twenty-four hours during
two-year period, including
two hours of legal ethics
or professional
responsibility every

~cycle—including

instruction on substance
abuse.

biennially, no later than

" 31’ January.

*Qklahoma - MCLE -
Administrator
Oklahoma State
“Bar
‘P.O. Box 53036
“*Oklahoma City, OK
C73152 E
(405) 524-2365

MCLE
Administrator

*Qregon
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-Twelve hours per year,
including one hour of
legal ethics.

-Active duty military =
attorneys are exempt, but
must declare their
exempuons

-Repomng date: 15

‘February.

" _Forty-five hours during

three-year period,
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Siate., . - Local Official 1. CLE Requircments - . Swate: - - Local Official  { '»7CLE Requircments :

*Orcgon , . Orcgon Statc Bar -, - including six hours of - *Texas - ... Dircctor of MCLE  -Fifteen hours per;ycar,
{con’) ., 52()0 S.w. Mcadows Icgal cthics. Each ncw e Tcxas Statc Bar including onc hour of
“Rd., : rr i admittee must complete P ~:Box 12487 lcgal cthics. .
"PO. Box 1689 fiftcen CLE hours in his F G Capl'lalelauon -Reporting date: Lastday
. - .. .. Lakc Oswego, OR  .or her first ycarof - - - ©ivm o Austing TX 78711 of birthmonth, annually.
1 97034-0889 practice—ten hours must e (512) 463 1442
(503) 62() 0222- ;be in practical skills SIS .
N _ cxt. 368 _+r; 7and two in cthics. *Uwh MCLE -Twenty-four hours during
( R T -Reporting date: oo Admmelralor two-ycar period, plus
o ‘ i Anniversary of datc of 645.5.200 E. three hours of legal
‘ -birth—ncw admittees and Sali Lake City, cthics.
. -+ reinstated members report oo UT 84111-3834 -Reporting ddte: End
o .after an initial onc-ycar (801) 531-9077: % ‘of two-ycar period.
B AT . period; all altorneys Yo 1 (800)662-9054 Pt
ST e report tricnnially b R
Clp ot thereafier. : *Vermont  Dircctors, MCLE ‘Twcmy hours during two-
e Pavilion Officc ~ ****ycar period, including two
Pennsylvania Pennsylvania CLE  -Five hours per year. Building Post houre of tegal cthics.
.+ ;Board -Active attorncys must Office L "’-RCporung datc: 15 July.
clo . completc a minimum of Mompcllcr VT e
'Administrative five CLE hours on cthics Yo 08602 T R e e
Office of and profcssionalism cach SR 02) 3?8 91 R
Pennsylvania year. Up to len hours may o S \

. Courts - v, .~ becarricd forward and *Virginia  Dirccior of MCLE ',"-Twelve hours per ycar,
5035 Rlucr Rd. .. applicd against the - -, . Virginia Statc Bar ' including two hours
~.Suite 700 : “minimum requirement for "~ '801E.Main St. - '; of cthics. ’

. Mcchamcsburg, PA cither of the two 10th Floor ~ -Reporting date: 30 Junc
17055 - succeeding years. L .. Richmond, VA j{annual license rencwal).
<(717).795-2119 . .- - -Active.duty military 23219 e : —_
attorncys are excmpt, o (804) 786-5973 o
o .+ 1, ;but must-declare their ;- . ‘ REI
4,0, €Xemptions. e R
D TP U NI -Reporting datc: *Washinglon Exccutive i -Fifteen:hours per year.
o ; - . Annually as assigncd. . .o iSecretary. -Reporting date: 31
e . v Loyt ...~ Washington State  January (May for
*South. .-~ . Administrative -Twelve hours per year, + .+ Board of CLE supplementals with latc
Carolina . Dircctor .. plus six ‘hours of ethics or 500 Westin filing fee; $50 1st ycar;
Commission on ;. ... professignal responsibility _einl o Building - $150 2d ycar; $250
, Continuing Lawyer  every three years in 2001 Sixth Ave, 3d year, elc.).
. .Competence addition to the annual son o Seattle, WA R PPN
.1 P.O..Box 2138 MCLE requirement, : P 19812152599 IR NI
0 Columbla SC -Active duty military (206) 448-0433+ 'rin i
e 29202 attorneys are exempt, but v D
(803) 799-5578 must declare their *West MCLE Coordinator- -TWEnf)) “four hours every
exemplions. Virginia ~ West Virginia - -~ " (wo 3 years; at least three
— -Reporting date: .15 ;- State Bar " - hours must be in legal
g ‘ January State Capitol ethics or office
e L - "% ! Charleston, WV nianagemcnt
*Tennessec , Executive -Twelve hours per year, R ’253‘051 . _-Reportmg date: 30 June.
Director -+ -Active duty military (304) 348-2456 o
. .Commission on CLE ,attormeys are exempt. e -
214 Sccond Ave. -Reporting date: 1 *Wisconsin Director . -Thmy hours during
+ Suite 104, ..+ March. - Board of P ‘,‘two-year period.
Nashvllle TN Attomeys’ " -Reporting date: 20 —
37201 e .., Professional January every other year.

. (615) 242-6442 L REY ", . Competence
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Sate:  'LocalOfficial ~  CLERequirements

*Wisconsin 119 Martin Luther
(con’t) . King, Jr. Blvd.
Room 405
Madison, W1
53703-3355 . .
(608) 266-9760 - -

State © - Local Official CLE Requircmenis
*Wyoming - Wyoming State Bar - -Fiftcen hours per ycar,
P.O. Box 109 -Reporting date: 30
Cheyenne, WY January.
- - 82003-0109 ’
(307) 632-9061

T
[ A

1. TJAGSA Materials Available Through Defense
Technical Information Center

Each year, TTAGSA publishes deskbooks and materials to
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses in their practlce areas. The School
receives many requests each year for these materials. Because
the distribution of these materials is not within the School’s
mission, TTAGSA does not have ‘the resources to prov1de

7/~ these publications.

T

To provide another avenue of availability, some of .this
material is being made available through the Defense
Technical Information Center (DTIC) An office may obtain
this material in two ways. The first is 10 get it through a user
library on the installation. Most technical and ‘school hbrarles
are DTIC “users.” If they are “school” libraries, they may be
free users. The second way is for the office or organization to

become a government user, Govemment agency users pay.

five dollars per hard copy for reports of 1-100 pages. and‘

seven cents for each additional page over 100, or ninety-five
cents per fiche copy. Overseas users may obtain one copy of
a report at no charge. The necessary information and forms to
become registered as a user may be requested from: Defense
Technical Information Center, Cameron Station, Alexandria,
VA 22314-6145, telephone. (202) 274-7633, Defense
Switched Network (DSN) 284- 7633

Onee reglstered an ofﬁce or other orgamzatlon may open a .

deposit account with the National Technical Information Serv-
ice to facilitate ordering materials. Information concerning
this procedure will be prov1ded when a request for user status
is submitted. -

Users are provided biweekly and cumulative indices. These
indices are classified as a single confidential document and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of ‘organiza-
tions to become DTIC users, nor w1ll 1t affect the ordering of

‘ Current Material of Interest

TIAGSA publications through DTIC. All TJAGSA publica-
tions are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in The
Army Lawyer. . The following TJAGSA publications arc
available through ‘DTIC. : The ninc character identificr begin-
ning with the letters AD are numbers assigned by DTIC and
must be used when ordering publications. ~

Contract Law
AD A239203  Government Coniract Law Deskbook, vol.,
... 1/JA-505-1-91 (332 pgs). ,
AD A239204  Government COhtfaCt Law Deskbook, vol.
' 2/JA-505-2-91 (276 pgs). -
ADB144679  Fiscal Law Course Deskbook/TA-506-90
(270 pgs).
Legal Assistance
ADB092128  USAREUR Legal Assistance Handbook/
JAGS-ADA-85-5 (315 pgs).
AD A248421 . Real Property Guide—Legal Assistance/JA-
261-92 (308 pgs).
AD B147096 = Legal Assistance Guide: Office Directory/
JA 267-90 (178 pgs).
ADBI64S3  Notarial Guide/TA-268(92) (136 pgs).
AD A228272  Legal Assistance: Preventive Law Series/
JA-276-90 (200 pgs).
AD A246325 . Soldiers™ and Sailors’ Civil Relief Act/JA- .
260(92) (156 pgs).
AD A244874 . Legal Assistance Wills Guide/JA-262-91 .
474 pgs). :
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AD A244032 ., Family Law Guide/JA 263-91 (711 pgs). "

AD A241652

SHATE u(222 pgs) O sl \/AD A251120  Criminal Law Nonjndlcml PumshmentJJAJ
Loy 3 330(92) (40 pgs) e
AD B156056 Legal Assmtance Lihng WIHS Guide/JA- R
273-91 (171 pgs). * - -~ T AD A251717  Senior Officers’ Legal Onentaonn/JA
320(92) (249 pgs).” T
AD A241255  Model Tax Assistance Guide/JA 275-91 (66
pgs). AD A251821  Trial Counsel & Defense Counsel
DS o A e T L L e SN s L e g T ek MRS R P e 8 L AR A . e B et LHandbook/IA 31“92) (452 pgs)
AD A246280  Consumer Law Guide/JA 265-92 (518 pgs). .
AD A233621  United States Attorney Prosecutors/JA-338-
AD A245381  Tax Information Series/JA 269/92 (264 91 (331 pgs).
Pgs).
ey &R Affai
AD A256322  Legal Assistance: Deployment Guide/JA= ¢} 1611 r, 1 sy Suard & Reserve Affairs
2712(%2) ADB136361  Reserve Component JAGC Personnel
e b e e ot 1k o o, Policies Handbook/JAGS-GRA-89- -1(188
sk 2R B e v BETES e SEF TR SFE | SR s ‘ o
SRS t“m 'Admimstratlveand CiVll Law ai ] pgs).” et n T e ot Tl
b Bt v an LT The following CID publication, also is available through
ADA199644 .rTheStafqudge Advocate Ofﬁoer RS DTIC: ' ‘
et Managers}Iandbook/ACE- T'290‘ o1 Dioan =1 L . vl : "‘u'i 4 Y
R A O A P L N I ADA145966 i USACIDCPam 195-8, bnmmal R
AD A255038 Defensive Federal ngauon/JA~200(92) o o ““Investigations; Wiolation of the U.S.C..in "
(840 pgs). TR ! Echriomic’ Cnme Invesugauons (250 pgs)
2" “;"’ : 'f; e oy Lo
AD A255346  Reports 6f Survey and Line of Duty "Those ordenng pubhcatlons -are remmded that they are for
. Determinations/JA 231-92 (89 pgs). . .. . government use only. N RS
VTS 8 I AL U B ETTL ORI ORI A4 i G
AD A255064  Government Inférmation Practices/JA- ;—»mmdiwcs new publication or revised edition. ¢ 1
', A 1o 235(92) (326pgs) e T i spasietd b f‘ vornd ofdelives cboer oo 0 .If'.; PRI
Bt Aoy aon PN i AR i s 4{:1 " - .
AD A237433  AR'I5-6 Invés'tig'ahons Programmed 2. Obtammg Manuals forthurts-Martlal DA Pamphlets,
. InstructionJA-281-91R (50 pgs), . .. " Army,Regulatlons. Fleld Manuals, and Trauungt
R T A Rt Rt ’.-._, ‘ . AN S 4 ) Cll'Clllal'S o s i . . : -
Labor Law | a, The U S Anny Pubhcahons sttrlbutnon Center atl
| Baltimore' stocks and dlstn"butes DA pubhcatxons and blank .
AD A256772  Law of Federal Employment/JA-210(92) fotms that have A’“"}"”‘de. use. Its address i
et 1 f,(402?gS) j S gt O 0 Comfriander ! 1 R v RN
o f o O iy B [N TRMERIEH B Gy I
AD A255838 The Law of Federal Labor-Management vyl -;US Army Pubhcanons covoen e e ey aten
. Rel TA-211.92 (430 ) 20 ‘Distribution Center - ‘ L RS
F i o iRelations/TA-211,92 (430 pgs). 1 3142800 Bastern Blvd, ¢ 5o »'{{*ff
ATt 1! > Baltimore, MD 21220-2896 SRR -
Developments, Doctrme, & therature AR ELRSEN b. Units must have pubhcauons accounts 10 use any part of

AD A254610

K AD B100212
5{’ AD B135506 '\

66 -

* Office' Administration Gmde]] A 27191

et
Mxhtary Cltauon Flfth Edmon/IAGS-DD-

- 92 (18 pgs).\ i vl RN U

AL nisEn e i,,i EVEMLT

Cnmmal Law

- Resérve Componerit Cfimirial Law PEs/ - "

JAGS-ADC-86-1 (88 pgs)::

‘Criminal Law Déskbodk Crimes &'

Defenses/J AGS-ADC-89-1 (205 pgs).

AD B137070.- :; Criminal Law, Unatithorized Absences/: ! "
JAGS-ADC-89-3 (87 pgs). -

G

the: publications distribution system.: The following extract

from ;AR 25-30.is prov1ded to assist Active, Reserve, and

NauonalGuardumts R T E T I ST EO T

RIETTER BN I IR : ol e Ty
The umts below are authonzed publlca-»‘ FSRERE
tions accounts with the USAPDC
. (1) Acuve Army ' e
P !
o (a) Umts argamzed under a PAC A \
1 PAC that supports battalion-size units will P

" request a consolidated pubhcauons account
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/—/

for the entire battalion except 'when subor- "
dinate units in the battalion are geographi- -

cally remote. To establish an account, the
PAC will forward a DA Form'12-R (Request

for Establishment of a Publications Account) -
and supporting DA 12-series forms through

~ their DCSIM or DOIM, as appropriate,'to '
the Baltimore USAPDC, 2800 Eastern’-

Boulevard, Baltimore, MD 21220-2896.

‘The PAC will manage all accounts éstab-

lished for the battation it supports. (Instruc-
tions for the use of DA 12-series forms and

a reproduc1b1e copy of the forms appear m

DA Paf. 25 33)

®) Umts not organized under a PAC
Units that are detachment size and above
may have a publications accourit. ‘To estab-

.lish-an account, these units will submit a

DA Form 12-R and supporting DA 12-series
forms through their DCSIM or DOIM, as
appropriate, to the Baltimore USAPDC,

2800 Eastern Boulevard, Balnmore, MD

21220-2896.

(©)-Staff sections of FOAs, MACOMs,
installations, and combat divisions. - These
staff sections may establish a single account

-for each major staff element. To establish

an account, these units will follow the pro-

- cedure in (b) above

@ ARNG umts that are company sizeto
_State adjutants general. To establish an .

account, these units will submlt aDA Form

12-R and supporting DA 12—senes forms . | . .
Lhrough their State adjutants general tothe : ;1

Baltimore USAPDC, 2800 Eastern Boule-

-vard, Baltimore.'MD 21220-2896.

3 USAR umts fhar are company. s:ze: ’ o
~ and above and staﬁ' sections from dlvtszon ‘

level .and above. To establish an account
these units will submit a DA Form l2-R and

supporting DA 12-series forms through their o
supporting installation and CONUSA tothe
Baltimore USAPDC, 2800 Eastern Boule- o

vard, Baltimore, MD 21220-2896

. (4) ROTC elements. To establish an .
- account, ROTC regions will submit 2 DA

Form 12-R and supporting DA 12-series
forms through their supporting installation
and TRADOC DCSIM tp the Baltimore

USAPDC, 2800 Eastern Boulevard, Balti-

more, MD 21220-2896. Senior and junior
ROTC units will submit 2 DA Form 12-R
and supporting DA 12-series forms through
their supporting installation, regional head-
quarters, and TRADOC DCSIM to the

Baltimore USAPDC, 2800 Eastern Boule- '
vard, Baltimore, MD 21220-2896. - -

7 i - Units not described in [the paragraphs]
above also may be authorized accounts. To
establish accounts, these units must send
- their requests through their DCSIM or = |
' DOIM, as appropriate, to Commander,
. USAPPC, ATTN: ASQZ-NV, Alexandria, . .., .
. VA 22331-0302. N
Specific instruciions for establishing ini-
tial distribution requirements appear in DA
.. . Pam, 25-33. .

If your unit does not have a copy of DA Pam. 25-33; you
may request one by calhng the Baltlmore USAPDC at
(301) 671-4335.

¢. Units that have established mmal distribution require-
ments will receive copies of new,’ ‘revised, and changed pubh-
cations as soon as they are printed. ‘

+d.” Units that require publications that'are not on their initial
distribution list can requisition publications using DA Form'
4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. This officu may be reached at (301) 6714335, -

... _Civilians can obtain DA Pams:through the National
Techmcal Information Service (NTIS), 5285 Port Royal Road,
Springfield, V1rg1ma 22161. They can be reached at (703)
4874684,

f. Navy, Air Force, and Marine JAGs can request up to ten
copies of DA Pams by writing to U.S. Army Pyblications
Distribution Center, ATTN: DAIM-APC-BD, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896. Telephone (301)
671-4335 , ‘

3 LAAWS Bulletm Board Servnce

a, Numerous pubhcatlons produced by The Judge Advo-
cate General’s School (TJAGSA) are ‘available through the
LAAWS Bulletin Board System (LAAWS BBS).  Users can
sign on the LAAWS BBS by dialing commercial (703) 693-
4143, or DSN 223-4143, with the following: telecommuni-

cations configuration: 2400 baud; parity-none; 8 bits; 1:stop -
‘bit; full duplex; Xon/Xoff supported; VT100 or ANSI.

terminal emulation. Once logged on, the system will greet the
user with an opening meny. Members need only answer the
prompts to call up and download desired. publications. The
system will ask new users to answer several questions. It then

- will jnstruct them that they can use the LAAWS BBS after -

they receive membership confirmation, which takes approx-
imately twenty-four hours. The Army Lawyer will pubhsh.,‘
information on new pubhcauons and ‘materials as they become
available through the LAAWS BBS. Questions concerning
the LAAWS BBS should be directed to the OTJAG LAAWS
Office at (703) 805-2922.
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b. Instrictions for Dawnl()admg Files From the LAAWS
Bulletin Board Service.: "<« 1h

(1) Log on thc LAAWS BBS using ENABLE 2.15 and the
communications paramcters dcscrlbcd abovc iR 5

2 Il' you never have downloadcd I'llcs bcfore you will
nced the file decompression utility program that thc LAAWS
BBS uscs 10 facilitate rapid transfer over the phonc lines.
This program is known as thc PKUNZIP utrllty To download
it onto your hard dnvc takc thc followmg acuons afler
loggingon: -

(2) When the systcm asks, “Main Board Comrand?” Join
a conference by entering [jl. |

(b) From the Conference Menu, select the Automation.

Conlcrence by cntering [12].
SR AT Py T N L
~*(c) ‘Once you have joincd the Automation.Conference,
cnter [d] to Download a file. : TR :

:-(d)y -When prompted (o sclect aifilc name, enlcr [pk/ 1 10
cxc] This is the PKUNZIP uulrty ﬁlc

I S
1

(e) If prompled to selcct a commumcauons protocol enter
[x] for X-modem (ENABLE) protocol. - < :

o The system will respond by giving you data such as

download time and file size. You then should’ press ‘the’ FlO
key, which will give you a top-line'menu. From thrs menu,
sclect [f] for Files, followed by [r] for Receive, followed by
[x] for X-modem protocol.

(g) The menu wrll then ask for a ﬁle name Enter [c \v

pkzl 10. exe]

Lo

(h) The LAAWS BBS and your computer will take over

from here. Downloading the file takes about twenty minutes..

Your computer will beep when the file transfer is complete.
Your hard drive now will have the compressed version of the

decompression program needed to explode frles awith the

* ZIP” extensron . o N AR

(1) When the ﬁle transfer is complete enter [a] to Aban-

don the conference. Then enter (g} for Qood-bye to log -off the

LAAWSBBS e b SRR

B SRR

(|) To use the decompressron program;‘you wrll have to-

decompress ‘or “explode the ‘program itself: ’l‘oaccomphsh

this, boot-up into DOS and enter [pkzl 10] at the C:\> prompt

The PKUNZIP utrlrty then will execute,’ convertrng its files o
usable format When it has completed this process, your hard
drive will have the usable, exploded version of the PKUNZIP
utrhty program, as well as all of the compnessron and decom-
pression utilities used by the LAAWS BBS.

(3) To download a file after logging on 10 the LAAWS
BBS, ke the followmg stcps TR o

(a) When asked lo sclect a Marn Board Command?"
enter [d] to _Qownload afile, .

(b) Enler the name of the ﬁle you want to download from
subparagraph c bclow - o

) If prompted 10 selcct a commumcauons protocol enter
[x] for X-modem (ENABLE) protocol. -

(@ After the LAAWS BBS rcsponds wrth the time and
size data, type F10. From the top-line menu, selegt [f] for
Files, followed by [r] for Recelve. l'ollowed by [x] for X-
modem protocol. An

. N i - 1 TN IS

(e) When asked to enter, a file name, enter [cr\xxxxx.

yyy] where xxxxx. yyy is' the name of the frle you wish to
download. T .

) The computers take over.from here When you hear
a beep, filé transfer is complete and the file you downloaded
will have been saved on your hard drive. " " :

(g) After the file wransfer is ‘complete; log-off of the
LAAWS BBS by entermg [g] to say Qood-bye

¢

@) To use 2 downloaded ﬁle take the followmg steps:

(a) If the file was not compressed ybu can use it on
ENABLE without prior conversion. Select the file as you
would any' ENABLE word processing file. ENABLE will
give you a-bottom-line menu contarnrng several other word
processing languages ‘From this menu, select “ASCIL” After
the document appears you can process it’ lrke any other
ENABLE ﬁle :

(b) If the file was compressed (havmg the “.ZIP" exten-
sion) you will have to “explode” it before entering the
ENABLE program ' From' the DOS operatmg system C \>
prompt, enter [pkunzrp(space]xxxxx zip) (where Xxxxx.zip”
signifies the name of the file you downloaded from the
LAAWS BBS) The PKUNZIP utility w1ll explode the
compressed. ﬁle and make a new file with the same 'name, but
with a new “.DOC” extension. Now. enter ENABLE and call
up the explodeéd file “XXXXX.DOC”, by following instruc-
tions in paragraph (4)(a), above.

c. TJAGSA Pubhcanons Avazlable Through the LAAWS
BBS. ol : ‘

The followmg is an updated lrst of TJAGSA publlcatlons
available for downloading from the LAAWS BBS, (Note that
the date a publication is “uploaded™ is ‘the month and year the
file was made available on the BBS—the publication date is
available wrthm each publrcatlon )
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1990_YIRZIP January’

1991
1991_YIRZIP January

1992
505-1ZIP  June 1992
5052ZIP.  June 1992
506.ZIP November

1991

93CLASS.ASC 'July 1992

93CLASSEN  July 1992
~ 93CRS.ASC - July 1992
93CRS.EN

ALAW.ZIP  June 1990

BBS-POL.ZIP December
1992

CCLRZIP -, September .- .
1990

DEPLOY.EXE December

1992

July 1992

1990 Contract Law Year
in Review in ASCII
format. It originally was
provided at the 1991
Government Contract
Law Symposium at
TIAGSA.

TJAGSA Contract Law
1991 Year in Review

TJAGSA Contract Law
Deskbook, vol. 1, May
1992

TjAGSA Contract Law
Deskbook, vol. 2, May
1992

TIJAGSA Fiscal Law
Deskbook, November 1991

FY 1993 TJAGSA class
schedule (ASCII).

* FY 1993 TJIAGSA class

schedule (ENABLE 2.15).

FY 1993 TIAGSA course
schedule (ASCIT).

FY 1993 TJAGSA course

. schedule (ENABLE 2.15).

The Army Lawyer and ,

Military Law Review

‘ Database (ENABLE 2.15).
" Updated through 1989
The Army Lawyer Index."
It includes a menu system
.-~ and an explanatory

memorandum,
ARLAWMEM.WPE..

Draft letters of LAAWS
BBS operating procedures

‘Contract Claims,’

Litigation & Remedies

Exerpts from the Legal

. Assistance Deployment

Guide (JA 274)—These
documents were created in
WordPerfect 4.0 and
zipped into an executable
file. Once downloaded,
copy them to hard drive
and type “deploy.”

LENAME . = UPLOADED

FISCALBK.ZIP ‘November

FSO_201.ZIP

JA200A ZIP
JA200B ZIP
JA210.ZIP

JA211.ZIP

JA231ZIP

JA23592.ZIP

JA235ZIP

JA241.Z1P

JA260.ZIP

JA261.ZIP

JA262ZIP

JA267ZIP

JA268ZIP

JA269.ZIP

JA271.ZIP

JA2T2ZIP

1990

October
1992

August 1992

August 1992

~ October
- 1992

August 1992

October 1992

August1992

March 1992

~ March 1992

October
1992

March 1992

’Mh 1992

March 1992

March 1992

March 1992

March 1992

March 1992
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- Fiscal Law Deskbook - !

(Nov. 1990)

Updatc of FSO
Automation Program.

+ -Download to hard disk, . :

unzip to floppy disk, then
enter ANINSTALLA or
BNINSTALLB. - - - -

Defensive Federal
Litigation, vol. 1~

Deflensive Federal

~ Litigation, vol. 2

Law of Fedceral

"Employment

Law of Fcderal Labor-

‘Management Relations ¢

Reports of Survey and
Line of Duty
Decterminations—*
Programmed Text

Government Information
Practices (July 1992).
Up(jageg JA235Z1P. ;.

Govermnment Information
Practices

Federal Tort Claims Act

Soldiers’ and Sailors’
Civil Relief Act Pamphlect

Legal Assistance Real
Property Guide

Legal Assistance Wills
Guide

Legéi Assistance Office
Directory

Legal Aésistancé »

Notarial Guide

Federal Tax Information
Series

Legal Assistance Office
Administration Guide

Legal Assistance
Deployment Guide
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JA274ZIP - . March 1992
nE
[FATOUS tESY M ETSTRIETRLENSS N
JA27sziP “March 1992
JA276ZIP" "' March 1992
JA2812fEH";‘ November
C 1992
JA285ZIP. ' March 1992
TSRS TR (NN T
JA290ZIP ,  March 1992
e IR R S A
ND- BBS.ZIP July 1992
[RLEA FOVI L R .
NSRRI RTI
JA301.ZIP-~ . July 1992
[ E T R TR S PP SO S T
JA310ZIP - Tuly'1992

Wi N

JA320ZIP" ' July 1992
I DA T A Ll

Vald s o i B
July 1992

JA330ZIP, - 1.

Ve ey T T
[EEIIENe I

S oy o
JA337ZIP July 1992
S AT D R U TN AU VI
1{,”;_‘,‘}: i

JA4221.Z2IP _ Ma),' 1992
TR NS

ahgarid lean

IMIRZI, | May 1992
JAS09ZIP " Ociober
: ; 1992 "
2 “":’. “;!li',‘v(.';'," -

70

{

s-~Uniformed Services
Former Spouses’
Protection Act—Outhne

-

and References IR SR

Model Tax Assistance
Program

Preventive Law Series

" AR'15-6 Investigations

pE L S AT
‘Senior Officers’ Legal
Orientation

! E SRURS S A

STA Office Manager’s
Handbook

! R A

TJ AGSA Criminal Law
New Developments

" ,Course Deskbook . i

Unauthorized Absence—
Programmed Instruction,
TIJAGSA Crimmal Law ‘
Division o
Trial Counsel and
Defense Counse] . . |
Handbook, TTAGSA ~
Criminal Law Division

““Senior Officers’ Legal o

Orientation Criminal ¢ » ;
Law Te:gt

«.*Nonjudicial Punishment : :

—Programmed
Instruction, TTAGSA

+ Criminal Law Division

*" ‘Handbook

.~

*“ Contract Claims

Crimes and Defenses

Operanonal Law
““Handbook,vol. 1~ "

- Operational Law,. .
" Handbook, vol.2 '

Litigation and
~:Remedies Deskbook v+ .
(Sept 1992).

R

FILE NAME " = UPLOADED

VIYIR91.ZIP , January-

DESCRIPTION . "' i1
1991, Contract-Law Year |

g 1992 in Review, vol. 1
R - (originally presented
I L I SO at TYAGSA’s January
PR 1992 Contract Law
I R R Symposium)
V2YIR91 ZIP January 1991 Contract Law Ycar
R 1992 inRevicw, vol:21 7 10
e (origindlly presented
o at TJAGSA’s January
o G 1992 Contract Law™ -
IR e Symposium)

V3YIR91.ZIP January . 1991 Contract Law Yecar,
SN (C PR 1992\' “in RCVICW vol. 3 L
T (originally prescnied
at TJAGSA’s January
Tl LTy 1992 Contract Law
YIRB9.ZIP - . - January -1989.Contract Law Year
L 1990, in Review

Reserye and National Guard organizations without organic
computer: felecommunications capabilitics, and individual
mobilization augmentees (IMAs) havmg bona fide military
néeds for these pubhcations may réquest ‘computer diskettcs -
containing’ the publications listed above from the appropriatc
proponent academic division (Admimstrauve and Civil Law;
Cnmmal Law Contract Law; International Law; or Dcvclop-
ments Doctnne and Literature) at The Judge Advocate Gen-
eral’s School, Charlottesville, Virginia. 22903- 1781. .Requests
must be accOmpamed by one 51/4-inch or 31/2-inch blank, for-
matted diskette. for each file. In addition, a request from an
IMA must, contam a statement that verifies that the IMA needs
therequested spublications for purposes related to the military
practice of law.- Questionsor suggestions concerning the avail-
ability of TJAGSA 'publications on the LAAWS BBS should
be sent to The Judge Advocate General’s School, Literature
and Publications Office, ATTN: JAGS-DDL, Charlottesville,
VA 22903-1781.

4. TJAGSA Inl‘ormation?Manag‘e'm'ent“ltems. fan )

e o

a. Each member of the staff and faculty at The Judge
Advocate General’s ‘School (TJ AGSA) has access 10 the’
Defense Data. Network (DDN) for electronic mail (e-mail).
To pass 1nfonnanon to someone at TJAGSA, or to obtain an
e-mail address for someone at TTAGSA, a DDN user should
send an e-mail message 10z,

PRy Y !:'»
ne \_:;;ffpostmaster@jagsl jag.virginia.edu”

s
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b. Personnel desiring to reach someone at TIAGSA via point of contact for redistribution of materials contained in
DSN should dial 934-7115 to get the TIAGSA receptionist; law libraries on those installations. The Army Lawyer will

then ask for the extension of the office you wish to reach. continue to publish lists of law library materials made avail-
f‘ ’ able as a result of base closures. Law librarians having
c. “The Judge Advocate General's School also has a toll- -~ - ~ resources available for redistribution should contact Ms.-
free telephone number. To call TIAGSA, dial 1-800-552- Helena Daidone, JALS-DDS, The Judge Advocate General's
3978. School, U.S. Army, Charlottesville, VA 22903-1781."
Telephone numbers are DSN 934-7115, ext. 394, commercial

5. The Army Law Library System. (804) 972-6394, or fax (804) 972-6386. ST

With the closure and realignment of many Army installa-
tions, the Army Law Library System (ALLS) has become the
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By Order of the Secretary of the Armyf o g

" GORDON R. SULLIVAN
General, United States Army
Chief of Staff

Official:

Nl Y, AT
MILTON H. HAMILTON

Administrative Assistant to the

Secretary of the Army
03378

s

[ IR ey Ty ,:.‘ Lo

| Ijiétribmion: Sﬁecial

Department of the Army

The Judge Advocate General’s School
US Army

ATTN: JAGS-DDL

Charlottesville, VA 22903-1781

SECOND CLASS MAIL

*U.S. Government Printing Office: 1893 — 341-9768/60010

PIN: 070887-000
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