Book Review

Lincoln’s Code: The Laws of War in American History!

Reviewed by Lieutenant Andrea M. Logan”

The life of the law has not been logic; it has been experience . ... The law embodies the story of a nation’s development
through many centuries, and it cannot be dealt with as if it contained only the axioms and corollaries of a book of
mathematics.?

I. Introduction

John Fabian Witt’s Lincoln’s Code explores the law of
war in American history. Itisnot just a historian’s account of
President Lincoln as the title suggests, although it is one of
the more original books on the subject in recent years.® Nor
does Witt focus, as the majority of contemporary legal
scholars do, on the highly debated American experience with
the law of armed conflict after 9/11.# Witt instead draws upon
four centuries of historical experience to discover the
evolving uses of the law of war® in American history, from
the founding fathers, through slavery and Emancipation, to
World War 1.5 Few historians write as well as Witt does in
Lincoln’s Code, nor do they unearth from America’s
battlegrounds as many useful insights. Structured around the
drafting of the Lieber Code, which was approved by President
Lincoln in 1863 during the Civil War to guide the conduct of
the Union Army,” Lincoln’s Code is as much about the history
of the law of war in America as it is about the moral struggles
of America’s military leaders. Witt portrays the stories of
these leaders who fought America’s wars, created its policies,
argued its legal battles and who ultimately became important
contributors to the laws of war as they exist in international
law today.

In this context, no readership will benefit more from
Lincoln’s Code than the military professional and lawyer.
This book is essential reading for military lawyers who are, or
should be, trying to understand and employ the legal and
military framework for the law of armed conflict in America’s
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present and future wars. Witt’s discoveries about the usages
of international law in America remind military and other
government lawyers that they must obtain a deeper
understanding of the historical origins of the law of war. Not
only does American society expect it, the profession of arms
increasingly requires it.

This review examines three insights from Lincoln’s Code
that are important and enduring realities for the military
lawyer’s practice. It bears repeating that history is the greatest
teacher. In order to understand the law of armed conflict so
that it can be usefully applied in future conflicts, a military
lawyer should recognize how the rules were utilized in the
past, as well as how they have evolved dynamically over time.
Second, the law of war is as much about the process of ethical
decision-making for military leaders and promoting a climate,
ethos, and framework for principled action by Soldiers,® as it
is reciting rules to a military commander. Lastly, a criticism
of the law of armed conflict embodied in treaties and
conventions of the twenty-first century is that some areas of
the law, such as the protections afforded to non-state actors,
are too vague and non-specific.® Lincoln’s Code reminds us
that for centuries military scholars and lawyers have
attempted to apply humanitarian, principled-based
approaches in evolving conflicts when aspects of their
engagements did not fit neatly into established rules under
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customary international law.° Accordingly, an essential part
of a military lawyer’s craft is to be comfortable in the grey,
and, in the fog of war, to be capable of rendering sound,
principled advice to a military commander.

I. The Life of the Law (of War) is Experience

Oliver Wendell Holmes wrote “the life of the law has not
been logic . . . it has been experience.”** Holmes was writing
about the common law but the same is true about the law of
armed conflict. John Fabian Witt illustrates in Lincoln’s Code
that the experience of the nation’s history with war is the
greatest teacher. In his prologue, Witt challenges the reader
to go beyond the two competing, yet shallow, partisan
positions heard most often today about the laws of war in
America:  That the actions of the United States after
September 11, 2001, disrupted a long American tradition of
respect for, and participation in, the international laws of war
and that international law has taken on a more prominent role
in American policymaking in the past few decades. *2

Witt dispels as myths these two generalities about the law
of war. Witt illustrates the enduring presence of the law of
war in American thought and dialogue throughout its history.
The author shows how America’s leaders have struggled with
all too familiar issues, such as the legal status and treatment
of detainees, combatant immunity for Soldiers, military
tribunals, and war crimes. He portrays George Washington’s
treatment of British soldiers as prisoners of war as an early
example of the nation’s adherence to international law and
custom.’*  Witt also describes—as departures from
humanitarian law principles—Andrew Jackson’s treatment of
enemy combatants and civilian populations in the Indian
wars;** General Sherman’s disregard for civilian property in
Confederate States during the Civil War;® and tactics used by
American troops during the counterinsurgency in the
Philippines.1®

Witt argues that there are two competing ideals American
leaders have struggled to reconcile throughout history:
humanitarianism and justice.'” He explains that in pursuit of
justice, Americans have at times put humanitarian ideals aside
and departed from accepted principles of international law.!®
Witt advances this thesis in his prologue and epilogue and
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describes Lincoln’s use of his war powers to justify
Emancipation as his central example.'® Witt explains how
Lincoln’s use of the principle of military necessity to bring an
end to slavery was an important departure from customary
international law protecting civilian property rights in
wartime.2 He also describes how the law of armed conflict
was applied to emancipated Soldiers who fought in the Civil
War so that they were afforded the same protections as other
Union Soldiers and subject to the same laws of war.?

Witt convincingly speaks the language of the military
professional in Lincoln’s Code. He not only describes the
historical rationales for national command decisions, but also
adeptly examines the realities of each conflict from an
operational perspective. The author’s account of Francis
Lieber, the Prussian-American soldier and jurist who assisted
the U.S. War Department in drafting General Order No. 100,
demonstrates the importance of the drafters of the laws to
have the military experience and perspective to understand
the nature of war.

By describing the drafting of the Lieber Code, Witt
reveals that the law of war has been employed by America’s
leaders for many purposes: national strategy interests, a
military code of honor in combat, and, importantly, for
humanitarian ideals.?> Some of America’s positions on the
law of war and its written policies, such as the Lieber Code,
would later inform the Hague and Geneva traditions and
become customary international law.?®* Through his original
research and engaging anecdotes, Witt shows the reader that
the American experience with the law of war is complex and
cannot be reduced to generalities. Witt reminds us that history
and experience provide the necessary context and allow the
reader to understand the law of war comprehensively and
intuitively.

I1l. The Law of War as a Forum for Moral Engagement

Lincoln’s Code is more than a historical account of
America’s development of the law of armed conflict. Witt
illustrates the moral struggles of America’s military leaders
during war. In a refreshingly honest and non-partisan way;,
Witt explores the nation’s experience with war “in all its ugly
complexities.”?* The author reveals that the law of war has
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been applied throughout American history for many purposes,
“sometimes for good and sometimes for ill,” and that the law
of war was then, as it is today, an important forum for moral
engagement.?> Lincoln’s Code also helps remind military
professionals and lawyers that the law of war serves as an
important framework for principled action for their Soldiers
during hostilities. This is the author’s point when he argues
that “the laws of war have served as tools of practical moral
judgement in moments of extreme pressure.”?®

There are several current terms in the U.S. law of war
policy that reflect Witt’s point—one is good faith and another
is honor.?” A reviewer of the Department of Defense (DoD)
Law of War Manual commented last July that the emphasis
on principles, such as the term “honor” in U.S. law of war
policy, may recalibrate the military’s understanding of
principle-based rather than rules-based law-of-war
concepts.?® Notably, the DoD Law of War Manual states that
when no specific rule applies, the principles of the law of war
are to be used as a general guide for conduct during war.?°
This is a key take-away. Military lawyers may not feel
comfortable advising their commanders without a rule of
application or on a vague understanding of honor,® but that
is exactly what the law of war policy requires. The military
commander must understand the importance of promoting a
principled climate and ethos for the warfighter.®* Teaching
principles instead of rules in law of war training may be a step
towards realizing Witt’s understanding of moral judgement in
times of extreme pressure. The moral principles that underlie
the law of war provide an important and enduring foundation
for the military professional. Lincoln’s Code reminds military
lawyers that they must obtain a deeper understanding of the
law’s historical origins and be prepared to employ the law of
armed conflict in our evolving present and future wars.

IV. Judge Advocates: The Timeless Interpreter of the Laws
of War

This review of Lincoln’s Code comes after the release of
the DoD Law of War Manual, which has received praise and
criticism in the last year. One comment is that the Manual it
is too broad and voluminous to usefully and specifically
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inform DoD personnel responsible for executing military
operations.®? In the context of this criticism, Lincoln’s Code
reminds us of the gift Professor Francis Lieber gave to the
world when he drafted the first rulebook for Soldiers in the
field. The influence of Lieber’s Code can be seen in virtually
every service manual in the twentieth century.®® However,
perhaps due to this field-manual tradition, or the operational
value of the pocket-card, or perhaps simple convenience, an
attitude has formed among military professionals and lawyers
that the law of armed conflict can be reduced to a couple pages
and separated from comprehensive command advice.3*

Unfortunately, the full body of the law, and principles
governing armed conflict, cannot be captured on an index
card. An important take-away from Lincoln’s Code is that
military scholars and lawyers have been present over
centuries to apply humanitarian, principled-based approaches
in evolving conflicts when aspects of their engagements did
not fit neatly into established rules under customary
international law. Military lawyers play a vital role advising
military commanders. Their command advice has reflected
law of war principles and considered practical realities in
conflict in order to accomplish national strategic ends. If state
leaders wished to apply humanitarian limitations, they turned
to military professionals, scholars, and lawyers for
interpretations for a specific conflict, just as they do now.

Considering the fact that guidance available to Lieber
was not translated into English as he furiously drafted his
manual over Christmas in 1862,% the privilege of having
1,204 pages of law of war policy®® to draw from to provide
command advice does not seem that bad at all. What
Lincoln’s Code illustrates, and the release of the DoD Law of
War Manual reinforces, is the truth that the interpretation of
the law of armed conflict—specialized knowledge and not
laminated formulas—will continue to be the domain of the
military lawyer.

V. Conclusion

John Fabian Witt’s Lincoln’s Code offers military
professionals and judge advocates the benefit of
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understanding America’s historical experience with war. The
author invites discussion about current conflicts but stops
short of examining the armed conflicts of the twentieth and
twenty-first centuries. Some could say this omission makes
the author’s work less relevant to the contemporary reader
because he avoids taking a position on the law of war as
interpreted in U.S. policy in the last century. But this criticism
would misunderstand the author. Witt is a historian focused
on revealing American history in a novel way to the reader.
He does not advocate a particular doctrine or approach for the
management of hostilities. But, it is clear that the author
respects the leader, like Lincoln, who holds strong moral
convictions but is also aware of his moral fallibility, in the
Enlightenment model of warfare.®” By examining history
honestly, Witt hopes the law of war will survive as a forum
for moral engagement in the twenty-first century.
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