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Introduction 
 

It is a basic rule that instructions must be sufficient to provide necessary guideposts for 
an “informed deliberation” on the guilt or innocence of the accused.1 

 
This annual installment of developments on instructions covers cases decided by military appellate courts during the 

Court of Appeals for the Armed Forces (CAAF) 2006 term.2  As with earlier reviews, this article addresses instructional 
issues involving crimes, defenses, evidence, and sentencing.  This article is written primarily for military trial practitioners, 
and will frequently refer to the relevant paragraphs in the Military Judges’ Benchbook (Benchbook),3 the primary resource for 
drafting instructions.  
 
 

Crimes 
 

Deliberate Avoidance and Article 86 Offenses 
 

Although United States v. Adams4 involved a guilty plea before a military judge alone,5 the CAAF’s holding is 
significant for properly instructing court members on the elements of certain offenses under Article 86.6  The CAAF 
considered whether the deliberate avoidance theory, which has been used in drug offenses,7 could be applied to the offense of 
failing to go to an appointed place of duty.8    

 
Private Adams pled guilty to and was convicted of failing to go at the time prescribed to his appointed place of duty, the 

company armory.9  During the providence inquiry, the accused stated that it was his duty to be at the armory at 0630 hours.10  
When asked by the military judge if he knew that he was required to be present at that appointed time and place of duty, the 
accused said, “I did not know, sir; and I didn’t find out during the day.  I deliberately avoided my duties, sir.”11  When the 
military judge later asked the accused how he deliberately avoided finding out where the rest of the unit was located, he said, 
“I stayed in my room, sir, instead of, like, trying to find anyone from my platoon or squad or asking the duty if they would 
have known the whereabouts.”12 
                                                 
1  United States v. Dearing, 63 M.J 478, 479 (2006) (quoting United States v. Anderson, 32 C.M.R. 258, 259 (C.M.A. 1962)).  
2  The 2006 term began on 1 October 2005 and ended on 30 September 2006. 
3  U.S. DEP’T OF ARMY, PAM. 27-9, MILITARY JUDGES’ BENCHBOOK (15 Sept. 2002) [hereinafter BENCHBOOK]. 
4  63 M.J. 223 (2006). 
5  Id. 
6  UCMJ art. 86 (2005). 
7  See, e.g., United States v. Brown, 50 M.J. 262 (1999); United States v. Newman, 14 M.J. 474 (C.M.A. 1983). 
8  Adams, 63 M.J. at 225. 
9  Id. at 224. 
10  Id. 
11  Id. 
12  Id. 
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On appeal, the accused argued that his guilty plea was improvident because the offense of failing to go to place of duty 
requires actual knowledge and deliberate avoidance is insufficient.13  The CAAF disagreed.  Although the offense does 
require actual knowledge of the appointed time and place of duty,14 the court held that “deliberate avoidance can create the 
same criminal liability as actual knowledge for all Article 86, UCMJ, offenses.”15 

 
Unlike the Manual for Courts-Martial (Manual) explanation of knowledge for Article 112a offenses,16 the Manual’s 

explanation of actual knowledge for Article 8617 does not mention deliberate avoidance.18  The CAAF, however, reasoned 
that applying the deliberate avoidance theory to Article 86 would be a logical extension of its prior holding on deliberate 
avoidance; that it would be consistent with the position of a majority of the federal circuits that proof of deliberate ignorance 
is sufficient for actual knowledge; and that a literal application of actual knowledge to Article 86 offenses would result in 
absurd results in the military environment.19  Otherwise, servicemembers could evade criminal responsibility by hiding in 
their barracks rooms or quarters to avoid learning of their appointed time and place of duty.20 

 
Trial practitioners are reminded, however, that the evidentiary standard to raise deliberate avoidance is high.  The 

evidence must allow a rational finder of fact to conclude, beyond a reasonable doubt, that the accused was subjectively aware 
of a high probability of the existence of illegal conduct and that the accused purposely contrived to avoid learning of the 
illegal conduct.21  Applying this standard to the facts in Adams, the CAAF held that the accused’s guilty plea to failing to go 
to his appointed place of duty was provident.22 

 
If raised by the evidence, the military judge should instruct the court members on the theory of deliberate avoidance for 

the offenses of failing to go to appointed place of duty; going from appointed place of duty; and absence from unit, 
organization, or place of duty with intent to avoid maneuvers or field exercises.  The Benchbook does not currently include a 
model instruction on deliberate avoidance,23 but a proposal is being circulated for review and comment.  Until approved, if 
raised by the evidence, trial practitioners should draft an instruction tailored for the appropriate Article 86 offense. 

 
 

Definition of “Lascivious Exhibition” 
 

In child pornography cases, instructions on the elements include numerous definitions.  Congress has provided some 
statutory definitions in 18 U.S.C. section 2256, but other terms are often defined to assist the members in correctly applying 
the law to the facts.  For example, the statutory definition of “sexually explicit conduct” includes the phrase “lascivious 
exhibition of the genitals or pubic area of any person.”24  The CAAF considered the meaning of the term “lascivious 
exhibition” in United States v. Roderick.25  Although Roderick involved mixed pleas before a military judge alone, the 

                                                 
13  Id. at 225. 
14  Id. 
15  Id. at 226.  In a footnote, the court stated that its holding reached all Article 86 offenses because the logic of the analysis applies to all five Article 86 
“failure to go” offenses, and the court wanted to avoid confusion and uneven treatment.  Id. at 226 n.3.  However, actual knowledge is not required for the 
offenses of absence from unit, organization, or place of duty; and abandoning watch or guard.  Actual knowledge is required for the offenses of failing to go 
to appointed place of duty; going from appointed place of duty; and absence from unit, organization, or place of duty with intent to avoid maneuvers or field 
exercises.  MANUAL FOR COURTS-MARTIAL, UNITED STATES pt. IV, ¶ 10b (2005) [hereinafter MCM].  Therefore, this holding would appear to apply only to 
the three Article 86 offenses that require actual knowledge. 
16  MCM, supra note 15, pt. IV, ¶ 37c(5)(C). 
 
17  Id. pt. IV, ¶ 10c(2). 
18  Adams, 63 M.J. at 225. 
19  Id. at 226.  
20  Id. 
21  United States v. Brown, 50 M.J. 262, 266 (1999) (citations omitted) (holding that the military judge erred in giving deliberate avoidance instruction, 
because the evidence in the case did not reach the “high plateau” required to permit an inference that the accused was subjectively aware of a high 
probability that he was ingesting a controlled substance and there was no evidence that the accused contrived to avoid knowledge). 
22  Adams, 63 M.J. at 227. 
23  BENCHBOOK, supra note 3, ¶¶ 3-10-1, 3-10-3. 
24  18 U.S.C. § 2256(2)(A)(v) (2000). 
25  62 M.J. 425, 429 (2006). 
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CAAF’s adoption of a definition for lascivious exhibition will assist in properly instructing court members in child 
pornography cases.   

 
Air Force Staff Sergeant Roderick, a single father of two young girls,26 pled guilty to receiving and possessing child 

pornography in violation of 18 U.S.C. section 2252A; one specification of using a minor to create depictions of sexually 
explicit conduct in violation of 18 U.S.C. section 2251(a); and one specification of indecent acts upon a child, all charged 
under Article 134.27  He was also found guilty, contrary to his pleas, by a military judge sitting alone, of two more 
specifications of using a minor to create depictions of sexually explicit conduct in violation of 18 U.S.C. section 2251(a) and 
three specifications of taking indecent liberties with a child.28   

 
On appeal to the CAAF, Roderick argued that the evidence was legally insufficient to convict him of the two 

specifications of using a minor to create depictions of sexually explicit conduct,29 because the photographs of his two young 
daughters did not depict “sexually explicit conduct.”30  Congress statutorily defined “sexually explicit conduct” as actual or 
simulated sexual intercourse, bestiality, masturbation, sadistic or masochistic abuse, or “lascivious exhibition of the genitals 
or pubic area of any person.”31  Congress has not specifically defined the term lascivious exhibition, so the federal courts 
have had to interpret it, and this was an issue of first impression for the CAAF.32  The federal courts use six factors from 
United States v. Dost to interpret lascivious exhibition:   

 
(1)  whether the focal point of the visual depiction is on the child’s genitalia or pubic area; 
(2)  whether the setting of the visual depiction is sexually suggestive, i.e. in a place or pose generally 
associated with sexual activity; 
(3)  whether the child is depicted in an unnatural pose, or in inappropriate attire, considering the age of the 
child; 
(4)  whether the child is fully or partially clothed, or nude; 
(5)  whether the visual depiction suggests sexual coyness or a willingness to engage in sexual activity; 
(6)  whether the visual depiction is intended or designed to elicit a sexual response in the viewer.33 

 
Also, because there may be other important factors in determining if a visual depiction contains a lascivious exhibition, 

several of the federal circuit courts consider the overall totality of the circumstances along with the six, specific Dost 
factors.34  The CAAF adopted this approach.35 
 

Applying this definition, the CAAF set aside the findings for one of the specifications of using a minor to create 
depictions of sexually explicit conduct.36  Although the accused’s daughter was fully or partially nude in the three 
photographs, none of them depicted her genitals or pubic area.37  Before applying the Dost factors, the definition of sexually 
explicit conduct requires a “lascivious exhibition of the genitals or pubic area of any person.”38   

 

                                                 
26  Id. at 428. 
27  Id. at 427. 
28  Id.  The Air Force Court of Criminal Appeals affirmed the child pornography offenses as convictions of the lesser included offense of conduct of a nature 
to bring discredit upon the armed forces under clause 2 of Article 134 because of Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).  Roderick, 62 M.J. 
at 427. 
29  Roderick, 62 M.J. at 429. 
30  Id. 
31  18 U.S.C. § 2256(2)(A)(v) (2000).  There is a slightly different definition when the visual depiction is a digital image, computer image, or computer-
generated image that is, or is indistinguishable from, that of a minor engaging in sexually explicit conduct.  Id. § 2256(2)(B). 
32  Roderick, 62 M.J. at 429. 
33  Id. (citing United States v. Dost, 636 F. Supp. 828, 832 (S.D. Cal. 1986), aff’d sub nom., United States v. Wiegand, 812 F.2d 1239 (9th Cir. 1987)).  
34  Id. at 429-30. 
35  Id. at 430. 
36  Id.  
 
37  Id. 
38  18 U.S.C. § 2256(2) (emphasis added). 
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Thus, Roderick will assist the military judge in properly defining lascivious exhibition.  Although military judges have 
been using the six Dost factors, the CAAF did not formally adopt them until Roderick.  Based on Roderick, the military judge 
also should instruct the court members that the six Dost factors are non-exclusive, and according the military judge should 
also instruct the members to consider the overall content of the material in determining whether the visual depiction contains 
a lascivious exhibition of the genitals or the pubic area. 

 
 

Lesser Included Offenses & Dangerous Weapons 
 

In United States v. Bean,39 the CAAF addressed whether the military judge erred by refusing to instruct on simple assault 
as a lesser included offense of aggravated assault with a dangerous weapon.40   

 
After drinking in a bar, Senior Airman Bean’s friends tried to persuade him not to drive.41  He pulled out a knife, and 

three of his friends wrestled him to the ground and took the knife and his keys.42  After his friends released him, he got a .45 
caliber handgun from his car and pointed it at each of his three friends.  He told them, “Get out of my face or I’ll kill you.”43  
One of the three friends grabbed the gun.44  At trial, that friend testified that, at the time he grabbed the gun, the hammer was 
all the way back and the safety was off.45  The friend also testified that, when he later pulled the slide to the rear, he noticed 
that there was a round in the chamber and several rounds in the magazine.46 

 
During the trial, Bean admitted that the weapon was loaded, but he testified that the safety was engaged.47  He also 

testified that he was intoxicated and did not remember some of the events from that night.48  Based on the accused’s 
testimony, the defense counsel requested an instruction on the lesser included offense of simple assault.49  The defense 
counsel argued that, if the court members found that the safety was engaged, the members might also find that the weapon 
could not fire.50  The military judge denied the requested instruction.51  The judge’s rationale was that, with an offer type of 
aggravated assault with a loaded firearm, it does not even matter if the firearm is functional.52 

 
On appeal, the CAAF agreed with the appellant that the firearm must be functional for the offense of aggravated assault 

with a loaded firearm.53  The CAAF agreed that the issue of whether the loaded firearm was used in a manner likely to 
produce death or grievous bodily harm was a question for the members.54  The CAAF found, however, that under the facts of 
the case, the evidence did not “reasonably” raise the lesser included offense of simple assault.55  As a matter of common 
sense, even if the safety is engaged, if an intoxicated person points a loaded, operable firearm at others after threatening them 

                                                 
39  62 M.J. 264 (2005). 
40  A military judge must instruct on all lesser included offenses reasonably raised by the evidence. A lesser included offense is reasonably raised if there is 
“some” evidence to which the members may attach credit or rely upon it, if they so choose.  MCM, supra note 15, R.C.M. 920(e) discussion. 
41  Bean, 62 M.J. at 265. 
42  Id. 
43  Id. 
44  Id. 
45  Id. 
46  Id. 
47  Id. 
48  Id. at 265-66. 
49  Id. at 266. 
50  Id. 
51  Id. 
52  Id. 
53  Id. 
54  Id. 
55  Id. at 267. 
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verbally and physically with a knife, the victim could reasonably be placed in fear of losing his life.56  Therefore, the accused 
was not entitled to an instruction on the lesser included offense of simple assault.57   

 
The broader lesson from Bean is that engaging the safety of a loaded, operable firearm that is pointed at another does 

not, as a matter of law, change its character as a dangerous weapon.58  In United States v. Davis,59 the CAAF held that, as a 
matter of law under the President’s narrowing interpretation of Article 128 in the Manual, an unloaded firearm is not a 
dangerous weapon.60  In Bean, the accused tried to extend the court’s holding in Davis.61  However, the CAAF refused to do 
so, because the holding in Davis was based on the explicit provision in the Manual that excluded an unloaded firearm, when 
used as a firearm and not a bludgeon, from the definition of dangerous weapon.62   
 
 

Lesser Included Offenses & Defense of Accident 
 

As just discussed, determining whether a lesser included offense is in issue can be challenging.  Determining whether an 
affirmative or special defense is in issue can likewise be challenging.  When a lesser included offense is interrelated with a 
special defense, it is even more challenging.  In United States v. Brown,63 the Army Court of Criminal Appeals (ACCA) set 
aside convictions for, among other offenses, premeditated murder and a sentence of life without eligibility for parole because 
the military judge failed to instruct on a special defense and lesser included offenses.64 

 
The accused, Specialist (SPC) Brown, was charged with the premeditated murder of another soldier, SPC JK.  During 

the trial, the military judge admitted into evidence two sworn statements that Brown made to CID agents.65  The statements 
were ambiguous in some details, but generally asserted that Brown and SPC JK were target shooting at a remote site on Fort 
Lewis when Brown accidentally shot SPC JK.66  Brown asserted that they “were always safe when shooting.”67  Brown was 
shooting at a can with SPC JK next to him.68  On Brown’s third shot, SPC JK “must have moved down range.” 69   Specialist 
JK fell and Brown saw blood coming out of his neck.70  Brown tried to talk to SPC JK, but he didn’t respond.71  Brown was 
scared and just wanted to drive away.72  He could tell that SPC JK was suffering and he did not want him to suffer.73  The 
accused knew that, if he put SPC JK in the truck, SPC JK would die.74  Brown was afraid that no one would believe him.75  
The accused had no more ammunition, so he grabbed SPC JK’s gun, backed up, closed his eyes, and shot SPC JK two times 

                                                 
56  Id. 
57  Id.  
58  Id. 
59  47 M.J. 484 (1998). 
60  Id. at 486. 
61  Bean, 62 M.J. at 266. 
62  Id. at 267.  The CAAF opinion does not discuss this issue at length.  It merely quotes its holding in Davis, which explicitly stated that it was based on the 
President’s interpretation of Article 128.  The rationale for this holding is articulated clearly in Davis.  Davis, 47 M.J. at 486-87 (finding that paragraph 
54c(4)(a)(ii) of Part IV of the Manual was an “Executive branch limitation on the conduct subject to prosecution”). 
63  63 M.J. 735 (Army Ct. Crim. App. 2006). 
64  Id. at 736, 741. 
65  Id. at 737. 
66  Id. at 736. 
67  Id. 
68  Id. 
69  Id. 
70  Id. 
71  Id. 
72  Id. 
73  Id. at 736-37. 
74  Id. at 736. 
75  Id.  
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in the head.76  Specialist JK’s tongue and eyes stopped moving.77  The second sworn statement, which was made later the 
same night and videotaped, was consistent with the first statement, and it also offered a theory that the first shot might have 
ricocheted off of an old washing machine or dryer.78 

 
A forensic pathologist, who conducted an autopsy, testified at trial.  In his opinion, the first bullet caused the fatal 

injury.79  He testified that the bullet entered at the back of the neck, passed through the spinal cord, and exited through the 
nose.80  He stated that such an injury would cause a fatal shock of vital breathing and heart centers,81 although breathing and 
heart rate may continue in a fading fashion for seconds or minutes.82  He also testified that, because a different part of the 
brain controls eye and mouth movement, there might or might not be involuntary, uncontrolled movement.83 

 
The defense requested an instruction for the special defense of accident.84  The military judge denied the request for two 

reasons.  First, the military judge stated that the act was certainly a negligent act, and the accused even admitted that in the 
confession.85  Second, when the defense counsel disputed that the confession admitted the act was negligent, the military 
judge stated, “Well, I’ll take judicial notice that [S]oldiers are not allowed to go out in the back forty and shoot off rounds.”86  
The military judge instructed on the lesser included offenses of intentional murder, voluntary manslaughter, involuntary 
manslaughter, and negligent homicide.87  The defense did not request, and the military judge did not give instructions on the 
lesser included offenses of attempted premeditated murder, attempted intentional murder, or attempted voluntary 
manslaughter.88 

 
The ACCA concluded that the special defense of accident was “in issue.”89  “A matter is in issue when some evidence, 

without regard to its source or credibility, has been admitted upon which members might rely if they choose.”90  An accident 
is an “unintentional and unexpected result of doing a lawful act in a lawful manner.”91  The ACCA listed three elements for 
the defense of accident:  (1) the accused was engaged in an act not prohibited by law, regulation, or order; (2) this act was 
performed in a lawful manner, meaning with due care and without simple negligence; and (3) this act was done without any 
unlawful intent.92 

 
The court did not consider itself bound by the judicial notice that Soldiers are not allowed to shoot off rounds in the back 

forty, because the military judge did not identify, and the Army court could not find, any such law.93  Therefore, the Army 
court could not conclude that the act was per se unlawful under the circumstances.94  Also, there was some evidence, such as 
assertions in the accused’s confessions of always being safe and SPC JK being to the accused’s side, that the accused was 
target shooting in a lawful manner.95  Lastly, there was some evidence that the accused did not initially intend to shoot SPC 
                                                 
76  Id.  
77  Id.  
78  Id. at 737. 
79  Id. 
80  Id.  
81  Id. 
82  Id.  
83  Id.  
84  Id.  
85  Id.  
86  Id.  
87  Id.  
88  Id.  
89  Id. at 739. 
90  Id. at 738 (quoting MCM, supra note 15, R.C.M. 920(e) discussion). 
91  MCM, supra note 15, R.C.M. 916(f). 
92  Brown, 63 M.J. at 738. 
93  Id. at 739. 
94  Id.  
95  Id.  



 
54 MAY 2007 • THE ARMY LAWYER • DA PAM 27-50-408 
 

JK.96  Therefore, because there was some evidence of each element of the defense of accident, the ACCA concluded that the 
military judge erred by not instructing the members on that defense.97 

 
The ACCA also found that the testimony of the forensic pathologist about the possible speed of death placed attempted 

murder and attempted voluntary manslaughter at issue.98  It was possible that SPC JK was already dead at the time of the 
second and third shots.99  Apparently, all the parties overlooked that possibility, because neither party requested instructions 
on those lesser included offenses.  The ACCA concluded that the military judge erred by not sua sponte instructing on those 
lesser included offenses.100  

 
In analyzing whether the errors were harmless beyond a reasonable doubt, the Army court assessed the evidence as 

extremely complicated.101  The evidence raised several possibilities, and the errors resulted in the instructions not addressing 
various possible factual scenarios:  accidental homicide, negligent homicide, or involuntary manslaughter, followed by an 
attempted murder or attempted voluntary manslaughter.102  The ACCA concluded that the errors were not harmless.   

 
The Brown case provides two valuable lessons for trial practitioners, both of which are not new lessons but rather 

reminders of black letter law on instructions.  First, the standard for when a special defense is “in issue” is when there is some 
evidence of each element of the defense, regardless of its source or credibility.103  In the Brown case, the military judge may 
have found that the act was negligent, but that is not the standard.  The findings and sentence might indicate that the court 
members did not believe the accused’s version of what occurred.104  However, because there was some evidence, even if its 
credibility was questionable, the instruction on the defense of accident should have been given.   

 
The second lesson is a reminder that the military judge has a sua sponte duty to instruct on special defenses and lesser 

included offenses raised by the evidence.105  In the Brown case, the lesser included offenses of attempted premeditated 
murder, attempted intentional murder, and attempted voluntary manslaughter were not obvious.106  The victim was alive 
before any of the shots, the accused fired the three shots, and the victim died as a result of those shots.  However, when 
analyzing the shots separately, the victim may have already been dead after the first shot and before the accused fired the last 
two shots.107  Determining appropriate instructions for special defenses and lesser included offenses can be challenging, but 
all scenarios for which there is some evidence must be carefully considered, even if neither party is requesting such 
instructions. 
 
 

Defenses 
 

Escalation of the Conflict and the Right to Self-Defense 
 

Although not mentioned in the provision on self-defense in RCM 916(e),108 the concept that an aggressor or mutual 
combatant is still entitled to act in self-defense when the adversary escalates the level of the conflict has been recognized by 
                                                 
96  Id.  
97  Id. at 739-40. 
98  Id. at 740. 
99  Id.  
100  Id.  
101  Id.  
102  Id. at 740-41. 
103  MCM, supra note 15, R.C.M. 920(e) discussion. 
104  The court members adjudged a “sentence to a dishonorable discharge, confinement for life without eligibility for parole, forfeiture of all pay and 
allowances, and reduction to the grade of E-1.”  Brown, 63 M.J. at 736. 
105  Although citing this case technically may be poaching from next year’s subject matter, see United States v. Gutierrez, 64 M.J. 374, 376 (2007) (military 
judge has a duty to instruct on reasonably raised affirmative defenses (and lesser included offenses) unless affirmatively waived by the accused). 
106 Brown, 63 M.J. at 737.  It is possible that the defense was aware of these possible lesser included offenses, but did not want instructions on them for 
tactical reasons.  However, there was no discussion of the issue on the record, and the defense did not affirmatively waive instructions on these lesser 
included offenses. 
107  Id. at 740. 
 
108  MCM, supra note 15, R.C.M. 916(e). 
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military appellate courts in the past.109  In United States v. Dearing,110 the CAAF again recognized this concept.  Because the 
military judge erred by refusing to give a requested instruction addressing the issue of escalation of the conflict, the CAAF 
reversed convictions for murder and aggravated assault.111 
 

Operations Specialist Seaman Dearing was involved in a “road rage” fight.112  He, his girlfriend, another sailor, and that 
sailor’s girlfriend went to see a movie at the Norfolk Naval Base theater.  Another group of sailors and their friends went to 
the same movie.113  Several of the individuals had been drinking alcohol that evening.114  After the movie, they left the theater 
in several vehicles.  After a brief “road rage” incident, the two groups were engaged in a verbal confrontation that led to a 
fight in the Navy Exchange parking lot near the movie theater.115  At the end of the fight, one of the accused’s adversaries 
had been stabbed to death and two others had been seriously wounded.116  The accused was charged with unpremeditated 
murder, assault with intent to inflict grievous bodily harm, assault with a dangerous weapon, and obstruction of justice.117   
 

At trial, the court members heard extensive and conflicting testimony on the involvement of several participants in the 
affray.118  Prosecution witnesses depicted the accused as the aggressor and assailant.119  Defense witnesses, including the 
accused, testified that the accused got involved in an attempt to protect his girlfriend.120  The accused testified that, after his 
girlfriend got involved in a verbal dispute with men from the other group, he pushed the men away with his hands to protect 
her.121  He testified that, as he raised his hands, an unknown person hit him in the back of the head.122  He also testified that 
he heard someone ask, “Do you have a gun?”123  This made him concerned for his safety.124  The accused testified that he 
saw that one of the adversaries’ car trunk was open, and he thought someone had obtained a weapon.125 
 

According to the accused’s testimony, at this point he began to fight his way out of the bad situation.126  As he fought 
with one person, another person hit him in the side, and yet another person kicked him.  He testified that he was pushed to the 
ground and grabbed around the neck, as another person hit him in the chest.127  According to the accused, he then 
remembered the knife he had in his pocket.  He pulled out the knife and stuck it out twice in an upward thrust.128  The 
accused claimed that he acted in self-defense to save his own life.129 
 

After the evidence, the civilian defense counsel requested that the military judge instruct the panel on the issue of 
escalation of the conflict as it related to self-defense.130  The defense counsel cited United States v. Cardwell as authority.131  
                                                 
109  See, e.g., United States v. Cardwell, 15 M.J. 124 (C.M.A. 1983). 
110  63 M.J. 478 (2006). 
111  Id. at 479. 
112  Id. at 480. 
113  Id. 
114  Id. 
115  Id.  
116  Id. 
117  Id. 
118  Id. 
119  Id. 
120  Id. 
121  Id. at 481. 
122  Id. 
123  Id. 
124  Id. 
125  Id.  
126  Id. 
127  Id. 
128  Id. 
129  Id. 
130  Id. 
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After a brief discussion, the military judge told the defense counsel to draft a proposed instruction.  The civilian defense 
counsel submitted the following: 
 

Even if the accused was an aggressor, the accused is entitled to use self-defense, if the opposing party 
escalated the level of the conflict.  Accordingly, even if the accused was the aggressor, if the opposing 
party escalated the conflict by placing the accused in reasonable fear that he was at risk of death or grievous 
bodily harm, the accused would then be entitled to use deadly force in self-defense.132 

 
The military judge refused to give the requested instruction, holding that his instructions already adequately covered the 

issue, with the key explanation in the definition of aggressor.133   When the military judge instructed the court members on 
the defense of self-defense, he defined “an aggressor” as follows: 
  

There exists evidence in this case that the accused may have been an aggressor.  An “aggressor” is one who 
uses force in excess of that believed by him to be necessary for defense.  There also exists evidence that the 
accused may have voluntarily engaged in mutual fighting.  An aggressor, or one who voluntarily engaged 
in mutual fighting, is not entitled to self-defense unless he previously withdrew in good faith.134 

 
After the instructions and deliberations, the members found the accused guilty as charged.135  The Navy-Marine Corps 

Court of Criminal Appeals held that the military judge’s instructions substantially covered the issues raised in the defense 
request.  The court also concluded that, even if it did not, the error did not deny the accused a fair trial, because it did not 
deprive him of a defense nor seriously impair the effective presentation of the defense.136 
 

The CAAF disagreed with the lower court on both points, holding that if self-defense was at issue in the case, then the 
military judge was obligated to give a correct instruction.137  Based on the accused’s testimony, self-defense was at issue in 
the case.138  The CAAF found that the instructions were erroneous and incomplete.  In United States v. Cardwell, the court 
had stated that it was a well settled principle of the law of self-defense that “[e]ven a person who starts an affray is entitled to 
use self-defense when the opposing party escalates the level of the conflict.”139  In order to explain the concept of escalation 
of the conflict, the CAAF quoted the following illustration from its opinion in Cardwell:  “Thus, if A strikes B a light blow 
with his fist and B retaliates with a knife thrust, A is entitled to use reasonable force in defending himself against such an 
attack, even though he was originally the aggressor.”140 

 
The instruction provided by the military judge did not address the concept of escalation of the conflict.141  In fact, the 

instructions incorrectly limited the defense of self-defense.142  The instructions erroneously stated that an aggressor or mutual 
combatant is not entitled to self-defense, unless he previously withdrew in good faith.143  This instruction precluded the 
members from considering whether the accused was still entitled to self-defense because the adversaries escalated the level of 
the conflict.144   
 

                                                                                                                                                                         
131  Id.  See United States v. Cardwell, 15 M.J. 124 (C.M.A. 1983). 
132  Dearing, 63 M.J. at 481. 
133  Id. 
134  Id. 
135  Id.  The members adjudged a sentence of a dishonorable discharge, confinement for twenty-five years, forfeiture of all pay and allowances, and reduction 
to the grade of E-1.  Id. at 481-82. 
136  Id. at 482. 
137  Id. 
138  Id. 
139  15 M.J. 124, 126 (C.M.A. 1983). 
140  Dearing, 63 M.J. at 483 (quoting Cardwell, 15 M.J. at 126). 
141  Id.  
142  Id. 
143  Id. 
144  Id. at 483-84. 
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The court acknowledged that the requested instruction was not completely inaccurate.145  It was accurate on the concept 
of escalation of the conflict.  However, instead of stating “the accused would then be entitled to use deadly force in self-
defense,” the proposed instruction should have stated “the accused would then be entitled to use force the accused believed 
was necessary for protection against death or grievous bodily harm.”146  But this deficiency did not excuse the failure to 
instruct the members on the concept of escalation of the conflict.147   
 

The CAAF found that the instructional error was not harmless beyond a reasonable doubt.148  Escalation of the conflict 
was an essential theory for the defense, and a vital part of their case.149  The accused was denied the opportunity to argue that, 
because of the escalating violence against him, he had the right of self-defense.150  Also, without a correct instruction, the 
members did not have the guideposts for an informed decision.151  The court set aside the findings for the murder and 
aggravated assault offenses and the sentence.152 

 
Because affrays are not uncommon in the military environment, this is an important case for trial practitioners.  If there is 

some evidence that the accused is an aggressor or mutual combatant, and if there is also some evidence that the adversary 
escalated the level of the conflict, then defense counsel may request a Dearing type instruction.  Regardless, the military 
judge should be prepared to give such an instruction, even if not requested.  The current model instructions on self-defense in 
the Benchbook do not adequately cover the issue of escalation of the conflict.153  There is a Benchbook proposal currently 
being staffed that would add an instruction on escalation of the conflict.  In the meantime, trial practitioners should closely 
read Dearing and be prepared to assist the court in drafting an appropriate instruction. 
 
 

Mistake of Fact as to Age for Indecent Acts with a Child  
 

Although United States v. Zachary154 involved a guilty plea, the case is significant for providing correct instructions in 
cases involving the offense of indecent acts with a child.  The ACCA’s holding in Zachary, which the CAAF affirmed,  
clarifies an issue that has confused trial practitioners; holding that an honest and reasonable mistake as to the age of the 
victim is a valid defense to the offense of indecent acts with a child.155 

 
Sergeant (SGT) Zachary pled guilty to one specification of indecent acts with a child (BA) and one specification of 

indecent acts with another (RL).156  During the providence inquiry, SGT Zachary admitted, under oath, that he performed oral 
sodomy on both females while all three of them were in a friend’s room.157  He admitted that he was married to neither of the 
females, the acts were done with the intent to arouse the lust and sexual desires of BA, the acts were indecent, and the acts 
were prejudicial to good order and discipline and service discrediting.158  Sergeant Zachary further admitted, in regards to the 
indecent nature of the acts, that the acts were open and notorious because a third person was present.159  He also asserted that 
both females told him that they were seventeen years old and about to turn eighteen years old.160  In fact, RL was seventeen 

                                                 
145  Id. at 484. 
146  Id. 
147  Id. 
148  Id. 
149  Id. at 484-85. 
150  Id. at 485. 
151  Id. 
152  Id. at 489. 
153  The instruction that the military judge provided in the Dearing case were similar to the model instructions in Note 5, paragraph 5-2-6 of the Benchbook.  
BENCHBOOK, supra note 3, ¶ 5-2-6. 
154  63 M.J. 438 (2006). 
155  Id. at 444. 
156  Id. at 439. 
157  Id. 
158  Id. at 439-40. 
159  Id. at 440. 
160  Id. 
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years old, and BA was fourteen years old.  He did not discover the true age of BA until a CID agent told him two weeks 
later.161   

 
The military judge conducted an extensive providence inquiry, especially in regards to the offense of indecent acts with a 

child.162  The defense counsel and the accused agreed that, because of the open and notorious nature of the act, the act was 
indecent, prejudicial to good order and discipline, and service discrediting.163  They all agreed that BA’s age was not 
connected to those elements.164  They also agreed that mistake of fact as to age was, therefore, not a defense to the offense of 
indecent acts with a child.165  The military judge accepted the guilty plea.166  During the presentencing phase of the trial, SGT 
Zachary made an unsworn statement to the panel members, in which he explained that he believed that both of the females 
were seventeen years old and almost eighteen years old.167  He also explained the circumstances that gave him reason to 
believe that they were seventeen years old.168  The members adjudged a sentence of a bad-conduct discharge, forfeiture of all 
pay and allowances, and reduction to the grade of E-1.169   

 
The ACCA determined that the victim’s age was an element of the offense of indecent acts with a minor.170  Therefore, 

an honest and reasonable mistake of fact as to age was a valid defense.171  The issue of whether the age of the child is a 
sentence enhancer or an element was an issue of first impression for the ACCA.172  The court, in general terms, first 
discussed the distinction between elements and aggravating factors.173  In the Manual, the President has specified some 
offenses that fall within the conduct proscribed by Article 134, and the President provided elements for those offenses.174  
The courts have generally accepted the President’s explanation of the elements as defining those offenses, and the courts look 
at both the statute and the President’s explanation in the Manual to determine the elements of those offenses.175  Aggravating 
factors, on the other hand, are facts or situations that increase the permissible punishment for an offense.176  Aggravating 
factors must be proven beyond a reasonable doubt, but they are not required for a conviction of the offense.177  Therefore, 
aggravating factors do not contain a mens rea component and mistake of fact as to aggravating factors does not ordinarily 
affect the maximum punishment.178   

 
The ACCA also discussed the determination of the mens rea component of elements.  Under RCM 916(j)(1), the 

standard for, or the availability of, the defense of mistake of fact depends on whether the particular element is a specific 
intent element, a general intent element, or a strict liability element.179  Determining whether it is a strict liability element, 

                                                 
161  Id. 
162  Id. 
163  Id. 
164  Id. 
165  Id. 
166  Id. 
167  Id. at 440-41. 
168  Id. at 441. 
169  Id. 
170  United States v. Zachary, 61 M.J. 814, 823 (Army Ct. Crim. App. 2005). 
171  Id. at 825. 
172  Id. at 822. 
173  Id. at 818-19. 
174  See MCM, supra note 15, pt. IV, ¶¶ 61-113.  
175  Zachary, 61 M.J. at 818-19. 
176  Id. at 819. 
177  Id. 
178  Id. 
179  Id. at 819-20. 
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which is not favored in the criminal law, is an issue of statutory construction.180  There must usually be some indication that 
Congress, or the President in the case of a specified Article 134 offense, intended strict liability.181   

 
The ACCA then analyzed the offense of indecent acts with a child, which the President specified as an offense under 

Article 134.  In the Manual, the President outlined the elements, including the element “[t]hat the person was under 16 years 
of age and not the spouse of the accused.”182  Neither Article 134 nor the President’s explanation in the Manual indicates that 
the age element was intended to be a strict liability element.183  Also, although the offense of indecent acts with a child, 
which first appeared in the Manual in 1951, was modeled after an offense in the District of Columbia Code, which provided 
that mistake as to age was not a defense, the President did not adopt that provision in the Manual.184  The Army court 
concluded that the age of the victim is not a strict liability element.185   

 
With the issue squarely in front of the ACCA in Zachary, it found that indecent acts with a child is a distinct offense 

from indecent acts with another, rather than an aggravated version of the same offense.186  In the Manual, the President 
designated indecent acts with a child as a distinct offense.187  Also, indecent acts with a child has another unique element of 
intent to arouse, appeal to, or gratify the lust, passions, or sexual desires of the accused, the victim, or both.188  The ACCA 
then held that, because the age of the victim is a general intent element, an honest and reasonable belief that the person was at 
least sixteen years old is a defense to indecent acts with a child.189  The ACCA finished with a discussion of precedents 
involving strict liability and sex offenses, and it interpreted them as consistent with its holding.190 

 
The ACCA concluded that the accused’s guilty plea to the charge of indecent acts with a minor was improvident because 

the accused set forth matters inconsistent with his guilty plea.191  The ACCA affirmed a finding of guilty to the lesser 
included offense of indecent acts with another and affirmed only so much of the sentence as provided for reduction to the 
grade of E-1.192  When the government appealed, the CAAF agreed with the ACCA, embracing its excellent analysis on the 
law of mistake of fact as it applies to indecent acts with a child.193   
 

For trial practitioners, Zachary is a significant instructions case because, if there is some evidence that the accused 
reasonably believed that the victim was at least sixteen years old, the military judge must instruct the members that an honest 
and reasonable mistake of fact is a defense to the offense of indecent acts with a child.194  The Army court’s opinion resolved 
an issue that had confused trial practitioners for over a decade.  The holding in Zachary is legally sound and it is especially 
critical today, when Department of Defense Instruction 1325.7 lists indecent acts with a child as an offense whose conviction 
triggers the sex offender reporting and registration requirements.195  For trial practitioners, the black letter law is now clear 
that the age of the victim is an element of the offense of indecent acts with a child, and an honest and reasonable mistake as 
to the victim’s age is a defense. 

                                                 
180  Id. at 820. 
181  Id. 
182  MCM, supra note 15, pt. IV, ¶ 87(b)(1). 
183  Zachary, 61 M.J. at 821. 
184  Id. 
185  Id. 
186  Id. at 823. 
187  Id. 
188  Id. 
189  Id. 
190  Id. at 823-25. 
191  Id. 
192  Id. at 826. 
193  Zachary, 63 M.J. at 441. 
194  In tailoring the instruction, the military judge should use the model instruction for a general intent element found at paragraph 5-11-2 of the Benchbook.  
BENCHBOOK, supra note 3, ¶ 5-11-2. 
195  U.S. DEP’T OF DEFENSE, INSTR. 1325.7, ADMINISTRATION OF MILITARY CORRECTIONAL FACILITIES AND CLEMENCY AND PAROLE AUTHORITY encl. 27 
(17 July 2001). 
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Evidence 
 

Military Rule of Evidence 413:  United States v. Dacosta196 
 

After a contested trial, a panel of officer and enlisted members convicted SPC Dacosta of the unlawful entry into SPC 
L’s room and subsequent rape in April 2002.197Prior to trial, the military judge litigated a Military Rule of Evidence (MRE) 
412 motion regarding the admissibility of conduct between SPC L and the accused in January 2002.198  The military judge 
determined that the conduct was both admissible under MRE 412 and MRE 413.199  

 
Prior to instructing the members on findings, the military judge asked counsel for their views on proper instructions and 

the defense counsel objected to the instruction on uncharged sexual misconduct.200  The defense counsel had referred to the 
January 2002 sexual encounter but only to lay the foundation for mistake of fact as to consent.201  The government made no 
reference to the January 2002 sexual encounter during their argument,202 nor did they request the uncharged sexual 
misconduct instruction.     

 
After considering the issue, the military judge instructed the members regarding the January 2002 event both as to 

mistake of fact as to consent and uncharged sexual misconduct under MRE 413.203 
 

On appeal, appellate defense counsel focused their efforts on persuading the ACCA that the uncharged sexual 
misconduct instruction was not warranted.204  The ACCA distinguished the military judge’s responsibility regarding 
evidentiary instructions from her responsibility regarding affirmative defense instructions.205  Finding no precedent for a sua 
sponte duty to instruct on the MRE 413 issue, the ACCA created one—effective for all cases tried on or after 26 July 2006.206  
The ACCA set out an eight-part instruction which the military judge must include in all cases in which MRE 413 evidence is 
properly admitted: 

 
(1)  the accused is not charged with this other sexual assault offense; 
(2)  the Rule 413 evidence should have no bearing on their deliberations unless they determine the other 
offense occurred;207 

                                                 
196  63 M.J. 575 (Army Ct. Crim. App. 2006), review denied, 64 M.J. 172 (2006). 
197  Id. at 577. 
198  Essentially, the evidence involved the accused and SPC L alone in the same bed for the night.  Specialist L testified at the hearing that during that night, 
the accused touched her sexually and attempted to have sexual intercourse with her, but was unsuccessful.  Dacosta, 63 M.J. at 577-78. 
199  Id. at 577. 
200  Id.  The government did not request the instruction.  Although not specifically mentioned by the military judge, it is clear from the opinion that she was 
referring to Benchbook instr. 7-13-1, Other Crimes, Wrongs or Acts Evidence, Note 3, as this is the instruction she provided the members.  BENCHBOOK 
supra note 3, instr. 7-13-1. 
201  Id. 
202  Dacosta, 63 M.J. at 579. 
203  Id. at 578. 
204  “Appellate defense counsel concede, ‘[I]f the [MIL. R. EVID.] 413 instruction is warranted, then the correct instruction was given.”  Id. at 581. 
205  Id. at 583.  Summarizing, the ACCA said the military judge has a sua sponte duty to instruct on all affirmative defenses reasonably raised by the 
evidence in the case, but that the military judge’s obligation to instruct on evidentiary matters clearly raised depends on counsel first requesting the 
instruction.  (For greater detail on the military judge’s responsibility regarding affirmative defenses and lesser included offenses, see generally United States 
v. Gutierrez, 64 M.J. 374 (2007)).  The Army court continued this theme, albeit indirectly, in United States v. Brown.  63 M.J. 735 (Army Ct. Crim. App. 
2006).  In Brown, the ACCA discussed the military judge’s obligations regarding instructions thus:  “The military judge bears the primary responsibility for 
ensuring that mandatory [that is, required] instructions . . . are given and given accurately.”  Id. at 738 (citation omitted.).  Required instructions include the 
elements of the offenses, lesser included offenses and special, or affirmative, defenses reasonably raised by the evidence.  Id. 

Thus, as a general statement for evidentiary instructions, they are not required and there is no sua sponte duty to give them (although IAW R.C.M. 
920(c) and (e)(7), counsel should be given the opportunity to request any evidentiary instructions they believe appropriate).  Failure to object to an 
instruction or to the omission of an instruction before the members close to deliberate on findings—except the above noted required instructions—constitutes 
waiver.  MCM, supra note 15, R.C.M. 902(f); United States v. Davis, 53 M.J. 202, 205 (2000). 
206  Dacosta, 63 M.J. at 583. 
207  The level of proof is by a preponderance of the evidence, according to the proposed instruction contained in the appendix to the opinion in Dacosta.  Id. 
at 584. 
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(3)  if they make that determination, they may consider the evidence for its bearing on any matter to which 
it is relevant in relation to the sexual assault offenses charged; 
(4)  the Rule 413 evidence has no bearing on any other offense charged; 
(5)  [the members] may not convict the accused solely because they may believe the accused committed 
other sexual assault offenses or has a propensity or predisposition to commit sexual assault offenses; 
(6)  they may not use the Rule 413 evidence as substitute evidence to support findings of guilty or to 
overcome a failure of proof in the government’s case, if any; 
(7)  each offense must stand on its own and they must keep the evidence of each offense separate; and  
(8)  the burden is on the prosecution to prove the accused’s guilt beyond a reasonable doubt as to each and 
every element of the offenses charged.208   

 
Beyond the above sua sponte instruction, the ACCA held that “military judges should not unnecessarily highlight to 

panel members—absent a specific request from counsel—that Rule 413 evidence may be properly used to show a ‘propensity 
to engage in sexual assault.’”209 

 
Most (but not all) of the information in the ACCA instruction was already explicit in the then-existing Benchbook 

Instruction 7-13-1, Note 3 and Instruction 7-17.210  To address this case, however, the Benchbook Committee211 staffed a new 
instruction, approved for use on 6 January 2007.212  This new instruction replaces former Notes 3 and 4 of Instruction 7-13-1. 

                                                 
208  Id. at 583.  The ACCA included as an appendix to this decision a suggested amendment to the Benchbook. 
209  Id.  A restriction on “highlighting” that MRE 413 evidence can be used to show propensity to commit a sexual assault seems inconsistent with the very 
purpose of MRE 413 itself.  As an exception to MRE 404(b)’s prohibition on propensity evidence, it is a rule of inclusion, rather than exclusion.  United 
States v. Parker, 2005 CCA LEXIS 340 (A.F. Ct. Crim. App. 18 Oct. 2005), review denied, 63 M.J. 282 (2006).  The legislative history of Federal Rule 
Evidence (FRE) 413 (from which MRE 413 is drawn) shows a recognition that those who engage in sexual assault likely reoffend and thus propensity is 
important information for the members.  Senator Robert Dole, a co-sponsor with Representative Susan Molinari of the legislation that ultimately led to FRE 
413, said:  “The courts should liberally construe the rules so that the defendant's propensities . . . can be properly assessed.”  140 CONG. REC. S12990 (daily 
ed. Sept. 20, 1994) (statement of Sen. Dole) (referring to what ultimately became Pub. L. No. 103-322, tit. 32, subtit. § 329035 (1994)  Representative 
Molinari apparently made similar comments.  140 Cong. Rec. H8992 (daily ed. Sept. 20, 1994) (statement of Rep. Molinari).  STEPHEN A. SALTZBURG, ET 
AL., MILITARY RULES OF EVIDENCE MANUAL sec. 413.02(2), at 4-204 (5th ed. 2003). 

Likewise, the U.S. Supreme Court has characterized the potential for recidivism for those committing sexual offenses as “frightening and high.”  Smith 
v. Doe, 538 U.S. 84, 103 (2003) (citing McKune v. Lile, 536 U.S. 24, 34 (2002)); see also id. (citing U.S. Dept. of Justice, Bureau of Justice Statistics, Sex 
Offenses and Offenders 27 (1997); U.S. Dept. of Justice, Bureau of Justice Statistics, Recidivism of Prisoners Released in 1983, at  6, 33 (1997)) (“When 
convicted sex offenders reenter society, they are much more likely than any other type of offender to be rearrested for a new rape or sexual assault.”).  Id. at 
33. 

Although neither Smith nor McKune addressed FRE 413 (Smith addressed Alaska’s sex offender registration law and McKune addressed Kansas’ sex 
offender treatment program), the conclusions they both draw about sex offender recidivism clearly support the intent behind FRE 413, as expressed by both 
Senator Dole and Representative Molinari.  Military Rule of Evidence 413 thus appears to be primarily concerned with propensity, and getting that 
information to the members. 

 
Id. 
210  The information contained in paragraphs 5, 7 and 8 were explicitly contained in the Benchbook.  BENCHBOOK, supra note 3, instrs. 7-13-1 n.3 and 7-17, 
as they existed at that time.  The other paragraphs were arguably implicit in either those current instructions or the trial process itself.  For example, the 
members have already seen the flyer by the time MRE 413 evidence is admitted during trial; they therefore know the accused is not charged with the sexual 
assault shown by the MRE 413 evidence.  Regarding paragraph 2 of the ACCA instruction, although the military judge will address on the record the 
strength of the evidence supporting the MRE 413 evidence as a Wright/Berry factor when determining admissibility, the ACCA’s instruction makes it clear 
the members must also find the prior acts occurred.  See United States v. Wright, 53 M.J. 476 (2000) and United States v. Berry, 61 M.J. 91 (2005).  
Paragraph 3 comes directly from MRE 413(a), although it did not explicitly exist in any Benchbook instruction at the time.  Paragraph 4 was implied in then-
existing instructions, as the military judge tells the members they may use the MRE 413 evidence in relation to sexual assault.  See BENCHBOOK, supra note 
2, instr. 7-13-1 n.3 as it existed before the recent change.  Finally, paragraph 6 was implicit in paragraphs 5 and 8, and in the then-existing Benchbook.  
BENCHBOOK, supra note 3, instr. 7-13-1 n.3. 
211 The Benchbook Committee consists of members of the U.S. Army Trial Judiciary, in consultation with the Navy and Marine Corps, Air Force and Coast 
Guard Trial Judiciaries.  The Benchbook Committee staffs suggested changes to the Benchbook and submits those changes to the Chief Trial Judge, U.S. 
Army Trial Judiciary, for final approval and inclusion in the Benchbook. 
212  That instruction is as follows: 

Replace the current note 3 and Note 4, instruction 7-13-1 (PAGES 871 and 871.1) with the following: 
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NOTE 3:  Sexual assault and child molestation offenses – MRE 413 or 414 evidence.   In cases in which the accused is charged with a sexual assault 
or child molestation offense, Military Rules of Evidence 413 and 414 permit the prosecution to offer, and the court to admit, subject to an MRE 403 
balancing, evidence of the accused’s commission of other sexual assault or child molestation offenses on any matter to which relevant.  Unlike 
misconduct evidence that is not within the ambit of MRE 413 or 414, the members may consider this evidence on any matter to which it is relevant, 
to include the issue of the accused’s propensity or predisposition to commit these types of crimes.  The government is required to disclose to the 
accused the MRE 413 or 414 evidence that is expected to be offered, at least 5 days before trial, or at such later time as the military judge may find 
for good cause.  When evidence of the accused’s commission of other offenses of sexual assault under MRE 413, or of child molestation under MRE 
414, is properly admitted prior to findings as an exception to the general rule excluding such evidence, the military judge must give the following 
appropriately tailored instruction based on the evidence admitted (the optional portions of the instruction should be given when requested by 
counsel or when otherwise raised by the evidence).  

You heard evidence that the accused may have committed (another) (other) offense(s) of (sexual assault) (child molestation).  The accused is not charged 
with (this) (these) other offense(s).  This evidence may have no bearing on your deliberations unless you first determine by a preponderance of the evidence, 
that is more likely than not, (this) (these) uncharged offense(s) occurred.  If you determine by a preponderance of the evidence (this) (these) other uncharged 
offense(s) occurred, you may then consider the evidence of (that) (those) offense(s) for its bearing on any matter to which it is relevant only in relation to 
(list the specification(s) for which the members may consider the evidence).   

(You may consider the evidence of such other act(s) of (sexual assault) (child molestation) for its tendency, if any, to show the accused’s propensity or 
predisposition to engage in (sexual assault) (child molestation)(,)) (as well as its tendency, if any, to: 

(identify the accused as the person who committed the offense(s) alleged in _____________) 

(prove a plan or design of the accused to________) 

(prove knowledge on the part of the accused that__________) 

(prove that the accused intended to ___________) 

(show the accused’s awareness of (his) (her) guilt of the offense(s) charged) 

(determine whether the accused had a motive to commit the offense(s)) 

(show that the accused had the opportunity to commit the offense(s)) 

(rebut the contention of the accused that (his) (her) participation in the offense(s) charged was the result of (accident) (mistake) (entrapment))  

(rebut the issue of ___________ raised by the defense); (and)  

(______________________________). 

You may not, however, convict the accused solely because you believe (she) (he) committed (this) (these) other offense(s) or solely because you believe the 
accused has a propensity or predisposition to engage in (sexual assault) (child molestation).  In other words, you cannot use this evidence to overcome a 
failure of proof in the government’s case, if you perceive any to exist.  The accused may be convicted of an alleged offense only if the prosecution has 
proven each element beyond a reasonable doubt.  (However, by pleading to a lesser included offense, the accused has relieved the government of its burden 
of proof with respect to the elements of that offense.)  

Each offense must stand on its own and you must keep the evidence of each offense separate.  The prosecution’s burden of proof to establish the accused’s 
guilt beyond a reasonable doubt remains as to each and every element of (each) (the) offense(s) charged.  Proof of one charged offense carries with it no 
inference that the accused is guilty of any other charged offense. 

NOTE 4:  Use of Charged MRE 413 or 414 Evidence.  There will be circumstances where evidence relating to one charged sexual assault or child 
molestation offense is relevant to another charged sexual assault or child molestation offense.  If so, the following instruction may be used, in 
conjunction with NOTE 3, as applicable.  

(Further), evidence that the accused committed the (sexual assault) (act of child molestation) alleged in (state the appropriate specification(s) and Charge(s)) 
may have no bearing on your deliberations in relation to (state the appropriate specification(s) and Charge(s)) unless you first determine by a preponderance 
of the evidence, that is more likely than not, the offense(s) alleged in (state the appropriate specification(s) and Charge(s)) occurred.  If you determine by a 
preponderance of the evidence the offense(s) alleged in (state the appropriate specification(s) and Charge(s)) occurred, even if you are not convinced beyond 
a reasonable doubt that the accused is guilty of (that) (those) offense(s), you may nonetheless then consider the evidence of (that) (those) offense(s) for its 
bearing on any matter to which it is relevant in relation to (list the offense(s) for which the members may consider the evidence).  (You may also consider 
the evidence of such other act(s) of (sexual assault) (child molestation) for its tendency, if any, to show the accused’s propensity or predisposition to engage 
in (sexual assault) (child molestation).) 

You may not, however, convict the accused solely because you believe (she) (he) committed (this) (these) other offense(s) or solely because you believe the 
accused has a propensity or predisposition to engage in (sexual assault) (child molestation).  In other words, you cannot use this evidence to overcome a 
failure of proof in the government’s case, if you perceive any to exist.  The accused may be convicted of an alleged offense only if the prosecution has 
proven each element beyond a reasonable doubt.  (By pleading to a lesser included offense, the accused has relieved the government of its burden of proof 
with respect to the elements of that offense.) 

Each offense must stand on its own and proof of one offense carries no inference that the accused is guilty of any other offense.  In other words, proof of one 
(sexual assault) (act of child molestation) creates no inference that the accused is guilty of any other (sexual assault) (act of child molestation).   (However, it 
may demonstrate that the accused has a propensity to commit that type of offense.)  The prosecution’s burden of proof to establish the accused’s guilt 
beyond a reasonable doubt remains as to each and every element of each offense charged.  Proof of one charged offense carries with it no inference that the 
accused is guilty of any other charged offense. 
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Findings Arguments Run Amok:  Comment on Constitutional Rights—The Sequel:   
United States v. Haney213 

 
Again this term, the CAAF reviewed a government findings argument that arguably commented on one of the accused’s 

constitutional rights—this time, the accused’s right to counsel.214  Under the unique facts of Haney, the CAAF did not find 
plain error.215  However, the CAAF voiced disapproval of the argument—and implicitly the military judge’s failure to sua 
sponte correct it.216 
  

Lance Corporal (LCpl) Haney was suspected of abusing controlled substances.217  When initially questioned about it by 
law enforcement, he denied any such abuse.  Eventually, LCpl Haney invoked his rights to silence and to counsel.  However, 
he later returned and, after another rights advice, confessed to his crimes. 
  

At trial, the accused argued his confession was coerced.218  The accused took the stand for that purpose and during his 
direct examination, disclosed that he had invoked his rights to silence and to counsel before returning to confess. 
  

During findings argument, the trial counsel made the following argument: 
 
[The accused] says he gave a statement to avoid confinement.  Well, let's look at that. I mean I think that's 
an interesting statement.  Let's -- this is an important analysis that I think needs to be considered.  He gets 
his first rights warning from Master Sergeant Crecilius and he invokes his right, he says, I want to see an 
attorney.  And he leaves the premises and what does he do? He doesn't see an attorney, he goes to the 
barracks.  What would most people do in that situation if an individual was truly innocent?  Wouldn't they 
go see a lawyer and get some sort of legal protection?  Would they come back and admit to guilt without 
the benefit of legal advice?  What is more reasonable is that if he knows he's guilty, he understands that 
there may be witnesses out there who can prove he's guilty, he has an incentive to come back and try to 
minimize things by being as cooperative as possible and hope that he gets some sort of leniency.  If he was 
innocent, the government is arguing, he would have gone and seen a lawyer, and used that shield.219   

  
There was no objection to any of this argument by the trial defense counsel.  Likewise, the military judge did not sua 

sponte instruct the officer and enlisted members of the accused’s panel regarding the comments in italics above.  The 
members convicted the accused of three violations of Article 112a and one of Article 107.220   
  

On appeal, LCpl Haney argued that the trial counsel’s argument in italics above was an impermissible comment on his 
invoking his right to counsel.221  Because there was no defense objection, the CAAF applied a plain error analysis.222 
  

The CAAF avoided deciding whether error existed, holding that if there was error, it was harmless beyond a reasonable 
doubt given the unique facts of this case.223  However, the CAAF specifically disapproved of the trial counsel’s argument.  

                                                 
213  64 M.J. 101 (2006). 
214  Last term, the CAAF reviewed trial counsel’s implied comment on the accused’s right to silence in United States v. Carter, finding plain error and 
affirming the Air Force Court of Criminal Appeals’ (AFCCA) reversal of Airman Carter’s conviction for indecent acts.  United States v. Carter, 61 M.J. 30, 
31 (2005). 
215  Haney, 64 M.J. at 102. 
 
216  Id. 
 
217  Id.  
 
218  Id. at 103. 
 
219  Id. at 104 (court’s emphasis). 
 
220  Id. at 102. 
221  MCM, supra note 15, MIL. R. EVID. 301(f)(3) (stating that such evidence is inadmissible against the accused). 
222  Haney, 64 M.J. at 105. 
 
223  Id. 
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Such a statement, in conjunction with the CAAF’s focus on findings arguments and the military judge’s responsibility therein 
from last term, could be read as an implication that the military judge should have given a curative instruction.224 

 
 

Avoiding Appellate Litigation:  United States v. Washington225 
 

Staff Sergeant Washington’s conviction by members of carnal knowledge and indecent acts is not significant from an 
instructional perspective, other than an illustration of the obvious226—following the Benchbook helps avoid potential error 
(and appellate litigation). 
  

During the accused’s contested trial, the accused’s eight year old daughter, C.B., testified for the government.227  After 
the trial counsel discussed with C.B. the difference between the truth and a lie, and the importance of telling the truth, he 
began his direct examination without actually administering an oath to C.B.228  However, at the conclusion of her testimony, 
recognizing his failure to swear her before she testified, the trial counsel engaged in the following colloquy: 

 
Q.  [C.B.], your testimony today, was it the truth? 
A.  Yes. 
Q.  Was it the whole truth? 
A.  Yes. 
A.  Was it nothing but the truth? 
Q.  Yes. 
A.  So help you God? 
Q.  Yes.229 
 

At no point did the defense object to the failure to swear C.B. 
 

Because the defense did not object, the CAAF applied plain error analysis.230  Although the CAAF found obvious 
error,231 it determined that the error was harmless and did not prejudice the accussed’s substantial rights.232  However, 
reinforcing the judicial mantra of “follow the Benchbook,” the CAAF said “adherence to the [B]enchbook formula will 
minimize dispute.”233 

 
Although the Benchbook does not specify the oath or affirmation for witnesses,234 it does remind the military judge that 

the trial counsel administers oaths before the witnesses testify,235 consistent with the requirement of MRE 603.236  While 
                                                 
224  BENCHBOOK, supra note 3, instr. 2-7-20 (Comment on Rights to Silence or Counsel addresses this issue).  The note at the beginning of this instruction 
advises the military judge to determine whether such evidence is admissible if presented to the members, and if not admissible, to “fashion an appropriate 
remedy.”  Although it does not appear from the opinion that the military judge followed that note and affirmatively determined admissibility, it would be 
unfair to say the trial judge here did not recognize the issue just because such analysis does not appear in the opinion.  To avoid (or at least expedite) 
potential appellate litigation on this issue, military judges should follow the guidance from the Note and include their analysis on the record.   
225  63 M.J. 418 (2006), cert. denied, 127 S. Ct. 842 (2006). 
226  “Follow the Benchbook and avoid error” is an old saw.  See United States v. Llewellyn, 32 M.J. 803, 805 n.3 (A.C.M.R. 1991):   

Our holding should not be construed as approval for not following the time tested provisions of the Benchbook. Although we believe 
the omission of the instruction in this case was inadvertent, military judges are cautioned that failure to follow the Benchbook at worst 
may result in reversal and at best result in needless litigation at the appellate level. 

Id. 
227  Washington, 63 M. J. at 421. 
 
228  Id. at 423. 
 
229  Id.  
230  “Under our plain error analysis, Appellant must show that there was error, the error was plain or obvious, and that the error materially prejudiced his 
substantial rights.”  Id. at 424 (citing United States v. Powell, 49 M.J. 460, 463-65 (1998)). 
231  “There is no doubt that the failure to administer the oath before C.B.'s testimony was error, and that the error was obvious.  The plain text of MRE 603 
required C.B., by oath or affirmation, to declare that she would testify truthfully ‘before testifying.’”  Id. 
232  Id. at 425. 
233  Id.  
234  See MCM, supra note 15, R.C.M. 807(b)(2) discussion, subpara. (F) (oath/affirmation for witnesses). 
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novel situations may require deviation from the Benchbook, those situations are generally few and far between.  The advice 
from the Army Court of Military Review in Llewellyn237 rings true today as well:  To avoid negative consequences later, all 
trial participants should—except in those novel situations—follow the Benchbook.238   
 
 

Sentencing 
 

Insufficient Curative Instructions:  United States v. Grover239 
 

Last term, the CAAF examined government findings arguments for error—and the military judge’s failure to correct 
them.240  This term, the Air Force Court of Criminal Appeals (AFCCA) followed that theme as it relates to a sentencing 
argument. 

 
In Grover, after the military judge accepted Senior Airman Grover’s guilty pleas to violations of Articles 86, 107 and 

112a, officer members sentenced him to confinement for nine months, reduction to E-1 and a bad conduct discharge.241 
 
During the sentencing argument, the trial counsel relied heavily on evidence that the AFCCA later determined was 

inadmissible under RCM 1001(b).242  The trial counsel told the members that the accused’s ex-spouse “didn’t trust him,”243 
that, because he was a husband and a father, he should be “held to a higher standard,”244 that the accused had left his child 
with a stripper (not supported by any evidence—proper or otherwise),245 and that the sentence imposed should force him to 
take responsibility—not for the offenses of which he stood convicted—but for his children.246  

 
While the military judge did tell the members to disregard the comment about the accused leaving his child with a 

stripper, with regard to the trial counsel’s other arguments, he merely stated that they may have been “on the borderline.”247   
                                                                                                                                                                         
235  For example, see the first Note in Benchbook  sec. V, para. 2-5-5.  
236  As the CAAF discussed at length in this case, MRE 603 requires the witness be administered the oath or affirmation “[b]efore testifying.”  Washington, 
63 M.J. at 424 (citations omitted). 
237  United States v. Llewellyn, 32 M.J. 803, 806 n.3 (A.C.M.R. 1991). 
238  The difficulty for practitioners is in determining, under the stress of trial, what is and is not a “novel” situation.  
239  63 M.J. 653 (A.F. Ct. Crim. App. 2006). 
240  In United States v. Fletcher, 62 M.J. 175, 177 (2005), the CAAF found prejudicial error in the military judge’s failure to correct the government’s 
improper findings argument, over minimal defense objection.  This term, the CAAF addressed findings arguments again in Haney finding no plain error 
under the unique facts of that case, absent any defense objection.  United States v. Haney, 64 M.J. 101, 105-06 (2006).  Contrast both those cases with 
United States v. Hill, 62 M.J. 271 (2006), where the CAAF praised sua sponte action by the military judge in correcting improper questioning on sentencing:  
“When the witness extended his answer to suggest what he might have done as a panel member, the trial judge promptly cut him off and said that the witness 
was not allowed to make such a comment. The prompt and decisive action by the trial judge reflected his awareness that the defense had not opened the door 
to unlimited remarks about retention of Appellant.”  Hill, 62 M.J. at 275. 
241  Grover, 63 M.J. at 653. 
242  A good portion of the AFCCA’s opinion in this case is devoted to the inappropriate evidence admitted by the government, over defense objections the 
AFCCA characterized as both “frequent” and “to no avail.”  Id. at 656.  While the purpose of citing this case is to reinforce the military judge’s sua sponte 
obligation to stop improper argument by counsel and appropriately instruct the members, the entire opinion is a good reminder of what is – and is not – 
admissible on sentencing.  The AFCCA generally reminds us that to be admissible, evidence offered in the government’s sentencing case in chief must fall 
within one of the five RCM 1001(b) categories.  Here, the government offered evidence of a “no contact order issued to the appellant; about his problems 
maintaining control of his emotions when dealing with issues relating to divorce, child custody, and child visitation matters; and about [the accused’s] 
financial difficulties, including issues with car payments, insurance, and rent.  The trial counsel even went to so far as to offer [the accused’s] traffic tickets.  
Indeed, there was, apparently, no limit to the prosecution’s determination to explore every one of [the accused’s] flaws [including his failure to keep his 
boots shined].”  Id. at 655.  Because the accused was convicted of failure to repair under Article 86, false official statement under Article 107 and two use 
offenses under Article 112a, the AFCCA had no difficulty in determining the government’s evidence above did not fall into any permissible category under 
RCM 1001(b). Particularly under RCM 1001(b)(4) (“aggravating circumstances directly relating to or resulting from the offenses of which the accused has 
been found guilty”) and RCM 1001(b)(5) (“opinions concerning the accused’s previous performance as a servicemember and potential for rehabilitation”).  
As the AFCCA noted dryly, “At no point did [the trial counsel] make even a token effort to link the condition of [the accused’s] footgear to his drug use or 
other misconduct.”  Id. at 656. 
243  Id.   
244  Id. 
245  Id. at 657. 
246  Id.  
247  Id.   
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In setting aside the accused’s sentence, the AFCCA found that the sentencing phase of this trial had “devolve[d] . . . into 
a no-holds-barred trashing of the accused.”248  During argument, the defense counsel objected to trial counsel’s argument, 
and the military judge made sua sponte efforts to control the tone and substance of the trial counsel’s argument.  The AFFCA 
found that the efforts of the military judge were “at best weak.”249   

 
Although not expressly stated by the AFCCA, the tone of the opinion is clear—the military judge is more than a “mere 

referee”250 and has a sua sponte obligation to control excesses by counsel during argument.  When counsel stray, the military 
judge has an obligation to stop the argument and appropriately instruct the members—regardless of the number of times it 
must be done.251 
 
 

The Duration of Total Forfeitures:  United States v. Stewart252 
 

At his contested general court-martial before members, Airman First Class Stewart was convicted of unlawful entry, 
indecent assault and indecent acts.253  The members imposed the following sentence:  “‘reduction to the grade of Airman 
Basic (E-1), 15 months confinement and forfeiture of all pay and allowances.’”254  The members did not adjudge a discharge.  
The convening authority approved the sentence as adjudged. 
  

Following his confinement, the accused was returned to active duty.  However, the accused was initially subjected to 
total forfeitures after his return to duty status.  Eventually, the forfeitures were reduced to two thirds forfeitures, until the 
convening authority remitted all uncollected forfeitures, some eight months after the accused returned to duty status. 
  

On appeal, the accused argued that he should not have been subject to any forfeitures after his return to duty status.  
Specifically, the accused argued that, “because the members did not specify imposition of partial forfeitures as an additional 
punishment following total forfeitures, his sentence to forfeiture of all pay and allowances was intended to run only through 
his period of confinement.”255  Additionally, the accused asserted that DFAS’ continued imposition of forfeitures subjected 
him to a sentence more severe than that adjudged by the members.”256  

 
Unable to clearly divine the members’ intent, the CAAF agreed with the accused and limited his total forfeitures to the 

period he was in confinement.257  The CAAF then held: 
 
[W]here a sentence to forfeiture of all pay and allowances is adjudged, such sentence shall run until such 
time as the servicemember is discharged or returns to a duty status, whichever comes first, unless the 
sentencing authority expressly provides for partial forfeitures post-confinement.  The sentencing authority 
shall specify the duration and the amount of such partial forfeitures, subject to R.C.M. 1103 [sic 1003] 
(b)(2), the discussion accompanying R.C.M. 1107(d)(2), and Warner.258 

                                                 
248  Id. 
 
249  Id. 
 
250  United States v. Graves, 1 M.J. 50, 53 (C.M.A. 1975).   
251  As it relates to counsel’s continued improper argument after correction by the military judge, the facts in this case are reminiscent of the CAAF opinion 
in United States v. Carter, 61 M.J. 30 (2005).  There, as here, the military judge corrected improper argument by counsel by means of instructions to the 
members.  Id. at 32.  However, in both cases, the improper argument continued after the military judge’s correction, thus “vitiat[ing] any curative effect” of 
the military judge’s prior correction.  Id. at 35.  The appellate courts demand that when counsel persist with improper argument, the military judge must be 
similarly persistent with corrections. 
252  62 M.J. 291 (2006). 
253  Id. at 292. 
254  Id. 
255  Id. 
 
256  Id. at 292-93. 
 
257  Id. at 294. 
258  Id.  Practically speaking, this total forfeiture/partial forfeiture dichotomy becomes important when the accused returns to a duty status after some 
confinement.  This likely would only occur after: 

(1) The accused is sentenced to confinement without a discharge and completes his confinement; or 
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The Benchbook currently does not have an instruction to cover this particular situation.259  For the members to accurately 
apply the holding from this case, they would need to be instructed that: 

 
(1)  Although they may adjudge total forfeiture of all pay and allowances, that forfeiture is effective only 
until the accused either is discharged, reaches the end of his enlistment,260 or returns to active duty, 
whichever occurs first.   
(2)  Should the accused return to active duty, he may be subject only to a maximum of 2/3 forfeitures of 
pay.261   
(3)  Should the members wish to adjudge a forfeiture that would be effective after the accused returns to 
active duty, they would need to “include an express statement of a whole dollar amount to be forfeited each 
month and the number of months the forfeiture is to continue”262 after the accused returns to active duty. 
 

In theory, to apply any such instruction, the members would need to know when the accused would be released from 
confinement.  Instructing the members how to calculate when the accused would be released from confinement would be an 
impossible task, as that date depends in part on the accused’s conduct while in confinement; that is, whether and how much 
“good time” credit he receives.263  Thus, while a Stewart instruction including the above information might conceptually 
seem easy; practically, it is impossible to implement because the members would have to guess at the actual start time for any 
partial forfeitures.264 

 
 

Conclusion 
 

The cases from the 2006 term provide many lessons on instructions for military justice practitioners.  The Benchbook is 
the primary resource for instructions, and varying from the standard Benchbook instructions should only be done for good 
reason and upon careful deliberation.  However, the Benchbook is only the first step because it might not adequately reflect 

                                                                                                                                                                         
(2) The accused is sentenced to confinement and a discharge, and the convening authority has not taken initial action prior to the accused 
completing the confinement.   

In the latter case, the accused would return to a duty status unless he requests voluntary excess leave, which is a no-pay status after accrued leave is 
exhausted.  See DEP’T OF DEFENSE FINANCIAL MANAGEMENT REG. 7000.14-R, vol. 7A, para. 010301.E & F (Sept. 2006) [hereinafter FMR].  After the 
convening authority takes initial action on an accused’s sentence which includes confinement and a discharge, the accused is routinely notified of the 
command’s intent to place him on involuntary excess leave (rather than return him to a duty status).  See U.S. DEP’T OF ARMY, REG. 600-8-10, LEAVES AND 
PASSES para. 5-19 (15 Feb. 2006).  While the Soldier is given a reasonable time to respond that he would like to remain on duty, Soldiers facing this excess 
leave are rarely occurs retained on duty.  Like voluntary excess leave, involuntary excess leave is a no pay status after accrued leave is exhausted.  See FMR, 
supra, paras. 010301.E & F. 
259  The Benchbook Committee is currently considering an instruction to address this issue. 
260  If a servicemember is confined pursuant to a court-martial sentence and reaches the end of his enlistment while so confined, his pay stops.  The 
Benchbook currently addresses this impact of DOD Fin. Mgmt. Reg. 7000.14-R, vol. 7A, para. 010302.G5.  See BENCHBOOK, supra note 3, sec. II, para. 2-2-
6. 
261  This instruction could arguably run afoul of United States v. Jobe where the Court of Military Appeals disapproved an instruction that told the members 
the accused could not be sentenced to “forfeiture of more than two-thirds pay per month without also awarding a punitive discharge.”  United States v. Jobe, 
27 C.M.R. 350, 352 (C.M.A. 1959).  While such a sentence was not prohibited by the UCMJ, the Jobe court determined such a sentence would likely run 
afoul of the Eighth Amendment prohibition on cruel and unusual punishment.  Id. at 353.  While the CMA said “some cautionary instruction on the 
imposition of total forfeitures might be legally desirable and practically beneficial to the accused” the instruction actually given was inappropriate because it 
could have been interpreted as a direction to give a punitive discharge.  Id.  A similar problem arguably exists here.  The line between a “legally desirable 
and practically beneficial” instruction as mentioned in Jobe and an impermissible one is unclear.  This is yet another practical obstacle to crafting an 
instruction to meet the issue set forth in this case. 
262  See BENCHBOOK, supra note 3, sec. V, para. 2-5-22. 
263  Additionally, consider the following additional factors as examples of the practical impossibility of drafting an instruction implementing this opinion: 

(1)  If the accused elects to be sentenced by members and is pleading guilty pursuant to a pretrial agreement (PTA), the PTA will impact his 
release date if the members’ sentence to confinement exceeds the PTA limitation.  The members do not know the existence – or the terms – 
of any PTA. 

(2)  The members are not told of collateral consequences of their sentence, including good time and parole, which also impact the accused’s 
release date.   

264  Stewart would appear to allow the members to impose a sentence that would include the following: “forfeiture of all pay and allowances during the 
period the accused remains in confinement and forfeiture of _____ pay per month for ___ months upon return to active duty after release from confinement.”  
However, such a sentence would require the members, when crafting their sentence, to determine the accused’s release date.  As mentioned above, this 
determination would be speculation on the members’ part.  Also as mentioned above, providing them with enough information to avoid this speculation 
would be impossible.   
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new case law or cover the law in a unique situation.  Military judges must pay careful attention to detail in order to provide 
clear, accurate and complete instructions to the members.  Also, military judges must be ready to stop improper argument and 
provide curative instructions when necessary, often on a sua sponte basis.  Instructions to the members are critical to a fair 
trial because they provide the necessary guideposts for an “informed deliberation.”265 

 
 

                                                 
265  United States v. Dearing, 63 M.J 478, 479 (2006). 




