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Introduction role of a convening authority and staff judge advocate in the
court-martial process.
The debate has raged on for many years—is military justice
fair? Specific parts of the debatgiticize the manner in which The legislature, and for that matter, the United States Court
court members are selectetthe paternalism in negotiating and of Appeals for the Armed Forces (CAAF) and the intermediate
approving pretrial agreementshe lack of independence of service courts, are at a special place in military legal history—
military judges? and the potentially inappropriate prosecutorial onFreedom’s Frontief Like no other time, except for the 1968

1. The debate is wide ranging, focusing on the fundamental structure of the military system. This article focuseseengresighof pretrial and trial procedure
(court-marital personnel, pleas and pretrial agreements, and voir dire and challenges). Practitioners who are intdresstatiated areas or a more compre-
hensive analysis of the entire system may consult any of the following referSaes.g, Major James Kevin Lovejobolition of Court Member Sentencing in
the Military, 142 M. L. Rev. 1 (1994); Dwight W. SullivarRlaying The Numbers: Court-Martial Panel Size and the Military Death Perd&i§Mc. L. Rev. 1
(1998); David A. Schluetehe Twentieth Annual Kenneth J. Hodson Lecture: Military Justice for the 1990's—A Legal System Looking foriRadgect..
Rev. 1 (1991); Jonathan Luri®ilitary Justice 50 Years After Nuremberg: Some Reflections on Appearance v, R4alMc. L. Rev. 189 (1995); Dwight Sullivan,
A Matter of Life and Death: Examining the Military Death Penalty’s Fairn@ss Fep. Law., June 1998, at 38; Kathleen A. Duignbfilitary Justice: Not an
Oxymoron,THE Fep. Law., Feb. 1996, at 22; Keith M. Harrisdde All You Can Be (Without the Protection of the Constitut®iry. BLack LETTERJ. 221 (1991);
Brigadier General John S. CooKiédhe Twenty-Sixth Annual Kenneth J. Hodson Lecture: Manual for Courts-Martiad88XML. L. Rev. 1 (1998); Stephen Cox,
The Military Death Penalty: Implications for Indigent Service Memb&nsoy. Pov. L. J. 165 (1997); Commen¥jilitary Justice: Removing the Probability of
Unfairness,63 U. Gnn. L. Rev. 439 (1994); NoteMilitary Justice and the Supreme Court’s Outdated Standard of Deference: Weiss v. United’ St@tes<enT.

L. Rev. 265 (1994); NoteMilitary Justice and Article 111,103 Hrv. L. Rev. 1909 (1990); NoteThe “Good Soldier” Defense: Character Evidence and Military
Rank at Courts-Martial108 YaLe L. J. 879 (1999).

2. See generallajor Guy GlazierHe Called for His Pipe, and He Called for His Bowl, and He Called for His Members Three—Selection of Military Juries By
the Sovereign: Impediment to Military Justid®7 Mc. L. Rev. 1 (1998). Major Glazier’s review of the court member selection process and proposal for instituting
a random selection system in the military justice system also includes an excellent discussion of some of the primaryfarcamdesngginst the fairness of the
present structure of justice in the court-martial process.

3. See generallivajor Michael E. KleinUnited States v. Weasler and the Bargained Waiver of Unlawful Command Influence Motions: Common Sense or Heresy?
ARrRmMY Law., Feb. 1998, at 3. Major Klein discusses the evolution of pretrial agreements in the context of the landmark dénistonSiaites v. Weasler. Séeited

States v. Weasler, 43 M.J. 15 (1995) (holding that the government and defense may negotiate a pretrial agreement termesvaichagasatory stage unlawful
command influence motion). Major Klein also makes a general observation regarding the appropriateness of restrictind,amedbasgovernment, to certain
bargainable terms in the pretrial agreement negotiation and approval pro&ssedsdajor Ralph H. KohlmanrSaving the Best Laid Plans: Rules of the Road

for Dealing with Uncharged Misconduct Revealed During Providence Inquiiesy Law., Aug. 1996, at 3 n.70 (acknowledging that the Court of Appeals for the
Armed Forces recognized the “free-market approach to pretrial negotiations” when it d¥ekiddy.

4. SeeFrederic Lederer & Barbara Hundléyeeded: An Independent Military Judiciary—A Proposal to Amend the Uniform Code of Military JBitive &
MARY BiLL oF Rts. J. 629 (1994); Kevin BarrReinventing Military JusticeProceebings July 1994, at 54Rroceedingds a Naval Review published by the U.S.
Naval Institute).See alsd&ugene R. FidellGoing on Fifty: Evolution and Devolution in Military Justj@&2 WAke ForesTL. Rev. 1213 (1997) (proposing that legal
power in the military justice system has devolved from the military commander to the “legal apparatus,” and that pagebafhgal@tus that should be the center
of power is the military judge). This change in the power “center of gravity” is consistent with what is occurring idiéimefederal courts of appeals and district
courts.

5. SeeGlazier, supranote 2. See alsdMajor Stephen A. LamiThe Court-Martial Panel Selection Process: A Critical Analys87 ML. L. Rev. 103 (1992).See
United States v. Bradley, 47 M.J. 715 (A.F. Ct. Crim. App. 1997) (holding that there was no unlawful command influence achieg 8taff judge advocate made
a recommendation to refer charges, inconsistent with investigating officer’s recommendation, and convening authoritydotigweaifgudge advocate’s advice).

6. “Freedom’s Frontier” does not refer to the Demilitarized Zone (DMZ), the boundary between North and South Korea ergheedrattstice ending the Korean
War in 1953—although that is more than a worthy analogy. Soldiers who were assigned to protect the DMZ designated itRhectivs Frontier."SeeU.S.
Forces Korea (visited 23 Apr. 1999) <http://www.korea.armymilFreedom’s Frontier,” in the context of this article, is more analogous to the expansion of the
United States during the 1700s and 1800s by American settlers. A great deal was involved in the decision to expandhsticer de:stay in the eastern states
where it was comfortable and safe, whether supplies and economic resources were available, the difficulty of traversopedrdadelveather, the search for a
better way of life. The CAAF and the intermediate service courts face similar but different issues on the eve of emergente érity-First Century—advancing

a military justice system that is fair to all, determining the degree that civilian case law and statutes will influemgenmiiteal jurisprudence, allocating the proper
amount of power to the parties in pretrial agreement negotiations, determining when an accused can prevail on an appsettioatastechnical argument in court-
martial personnel cases; and determining the appropriate place for the military judge in the military justice system.
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Military Justice Act approval procesdiave the appellate creating fairness for the military accusédThe NDAA report
courts and legislature had the opportunity to answer the debateequirement appears to be a serious step toward making
and determine the structure that will carry the military justice changes to the selection procéss.

system into the Twenty-First Century. During 1998, the CAAF ) i

and the intermediate service courts grappled with some of the [N many cases, the CAAF and the intermediate appellate

issues of the debate regarding faimess and the structure of thgPUrts have ventured to set clear guidance for practitioners and
military justice system. convening authorities in this area. Nevertheless, at least one

improper selection case is decided each year, at either the inter-
This article reviews recent developments in the law relating mediate appellate court or the CAAF. Last year was no differ-
to pleas and pretrial agreements, court-martial personnel, anént—but the two 1998 decisions may have greater impact for
voir dire and challenges. The article does not discuss everythe system because of the coincidence of the NDAA require-
recent case. Rather, it reviews only those that establish a sigment.
nificant trend or change in the law. Additionally, the article

identifies and discusses practical ramifications for the practitio- Commanders. Senior NCOs. and the Pursuit of Justice:
ner. White and Bensoh

Clearly, convening authorities must not improperly use the
Article 25, UCMJ, criteria when selecting members. Does a
Changing the Face of the Military Justice System: convening authority improperly use the Article 25 criteria when
Panel Selection he decides that commanders, based on their status as such, are
better suited for panel membership than other officers in the
The National Defense Authorization Act for 1999 (NDAA) command? Before 1998, two cases indicated that the answer to

requires the Secretary of Defense to develop and to report on KIS guestion was a qualified no. Selection by duty position
random selection method of choosing individuals to serve on2/0ne, without considering the Article 25, UCMJ, criteria, is a
courts-martial panefs.The method for selecting members has Violation of the law:* In United States v. Whifé the CAAF
drawn much attention over the years, and also has been thBad another opportunity to answer this question.

focus of much of the attack aimed at revising the court-martial

process to make it consistent with the fundamental objective of

Court-Martial Personnel

7. See generallfHe ARMY LAWYER: A HisTORY oF THE JuDGE AbvocATE GENERAL's Corps 1771-1975 245-49 (1975). The Act made several important changes, it:

(1) redesignated the law officer as a military judge and assigned the new position powers comparable to a civilian jedged @Jield judiciary independent of

the staff judge advocate, (3) required that counsel at special courts-martial be lawyers except in situations of militayy @jidesignated the boards of review as
Courts of Military Review, (5) gave an accused the right to petition for a new trial on the basis of newly discoveredm\ident;€6) gave the convening authority

power to defer the serving of confinement until completion of an appeal, and (7) gave The Judge Advocates General aattaigtgrianodify the findings of any
court-martial because of newly discovered evider®ee als®Brigadier General John S. CooRée Twenty-Sixth Annual Kenneth J. Hodson Lecture: Manual for
Courts-Martial 20X 156 ML. L. Rev. 1, 2 (1998) (describing the radical nature of the changes under the 1968 Act, which the 1969 Manual implemented); Major
General Michael J. Nardotffhe Twenty-Fifth Annual Kenneth J. Hodson Lecture: General Ken Hodson—A Thoroughly RemarkalilgIMan L. Rev. 202

(1996).

8. SeeThe Strom Thurmond National Defense Authorization Act for Fiscal Year 1999, Pub. L. No. 105-261, § 1, 112 Stat. 1920 (1998).

9. Convening authorities must use the Article 25, UCMJ, criteria to select members. UCMJ art. 25 (West 1999). Theispexiisted are age, education,

training, experience, length of service, and judicial temperament. In addition, the convening authority must select timosis whimion, are best qualified for the

duty after applying the criteria. The bill, originally introduced into the House of Representatives by Congressmen Sk8ftenandequires the Secretary of
Defense to report to the Senate Armed Services Committee on the plan during Spring 1999.

10. SeeMajor Craig P. Schwendedne Potato, Two Potato . . . A Method of Selecting Court Memaews Law., Oct. 1990, at 10 (criticizing the process). Major
Schwender, however, also proposes meaningful ways to ensure that the selection process is executed consistent witim tAetictéetf{d), UCMJ.

11. No one knows the real intent underlying the NDAA report requirement—it could be a serious move to change the mein@rseéss or a simple collection
of information for comparison and contrast. The importance and seriousness of the issue has been elevated simply befraesz ¢oisgressional subcommittee.

12. The two cases discussed in this section also raise issues regarding unlawful command influence. These issuesharedo@goafithis article. This article
only discusses the two cases in the context of the mechanics of panel selection.

13. SeeUnited States v. Cunningham, 21 M.J. 585 (A.C.M.R. 1985) (holding that preference for those in leadership positions Eepetmissihe convening
authority selected six commanders and three executive officers who were one colonel, three lieutenant colonels, two rajienswand one first lieutenant
where the convening authority indicated that his preference was based on the fact that commanders “were much more cotmechedhebout caring for soldiers”
and had a better feel of what was going on in the comm@&ed.alsdJnited States v. Lynch, 35 M.J. 579 (C.G.C.M.R. 1988)'d on other grounds39 M.J. 223
(C.M.A. 1994) (holding that a selection process which produces a senior officer panel with many commanders is permissibée asheening authority was
attempting to create a panel of commanders that had seagoing experience in a case involving a commander who ran a ghihe@oestd_akes).

14. 48 M.J. 251 (1998).
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In White the accused was charged witlpatpourri of on improper selection. Specifically, the defense argued that the
offenses relating to his attempt to obtain Air Force testing mate-virtual exclusion of non-commanders violated the requirement
rials before sitting for an examinatién.Before trial, the con-  to employ only Article 25, UCMJ, considerations in the selec-
vening authority sent a letter to his subordinate commanderdion proces$®
soliciting nominations for court member duty. In the letter, the
convening authority asked subordinate commanders to nomi- The CAAF held that the defense’s statistical evidence was
nate their “best and brightest staff officers to serve as courtnot of the quality to raise an issue of court packinghe deci-
members.X® The convening authority prefaced this request by sion is significant for many reasons. First, it raises the question
observing that, during the most recent selection process, som@hether the defense can ever prevail, in the modern era, on an
twenty percent of officers that subordinate commanders nomi-improper selection motion without very strong independent
nated were not available because of leave, temporary duty comevidence of wrongful intent. Last year, imited States v.
mitments, or reassignmetitAfter indicating that the Air Force  Lewis® the CAAF confronted an issue similar\iéhite The
deserved a “system composed of the very best officers we hav€AAF held that a panel consisting of five females and four
to decide the issues in our courtdfhe convening authority =~ males in a case of attempted voluntary manslaughter, assault,
further stated that “all my commanders, deputies, and first ser-and aggravated assault on the accused’s wife did not raise an
geants [are] available to serve as members on any court-martidsue of court stacking where the defense motion based its chal-
at Kadena?® Finally, the convening authority closed the mem- lenge only on statistical evidenteWhile the defense was able
orandum by requesting that subordinate commands nominatéo show a disproportionate number of females on panels in
their “best and brightest . . . noncommissioned officers to servecases involving sexual and assault offenses against female vic-
as members . . .2 tims, the defense was unable to show the percentage of officer

and enlisted personnel who were disqualified and unavailable

The ten-person venire for the accused’s court-martial con-for court member duty. Moreover, the CAAF held that the
sisted of eight commanders. The convening authority selecte@presence of females on panels over the six months before the
nine persons for the accused’s court-maffiaBeven of the  accused’s trial only showed that females routinely sat on pan-
nine were commandet.The defense moved to dismiss based els?®

15. Id. at 252. The accused was charged with conspiring to wrongfully appropriate Air Force promotion-testing materials anc\Jadtihgeneral regulation
by unlawfully obtaining access to and reviewing Air Force testing materials in violation of Articles 81 (conspiracy) aihgt®2q(fzbey order or regulation), UCMJ.
He was sentenced to a bad-conduct discharge, a fine of $3000, confinement until the fine was paid but not to exceed @vmlmexhtbson to pay grade E-4l.

16. Id. at 253.

17. Id.

18. Id.

19. Id.

20. Id. The actual closing language in the memorandum was: “each group is tasked on a quarterly basis to nominate staff dffic@s[rmcommissioned
officers] to serve as court members. | expect you to work closely with my legal office to ensure that the lists of persamatedrio serve as court members are
your best and brightest.d.

21. Id.

22. Id.

23. Id. at 253. The defense appeared to have a very good motion—there was strong statistical evidence supporting the defendehardafarseé offer of proof
indicated that: (1) in the last six months before the accused’s trial, a high percentage of commanders were selegpechédssi6ai 9, 7 of 9, and 8 of 9 members);
(2) the selection of a high percentage of commanders was improper, as a direct matter, because such selection patteist@rgsihearcompared to the officer
population on the installation (of 737 officers at Kadena Air Base only 58 were commanders; (3) commanders only compastwaBier population at Kadena
but accounted for 80% of the membership on the paniels).

24. 1d. at 255. Cf. United States v. Upshaw, 49 M.J. 111 (1998)Upishaw the CAAF ruled on an issue that was almost identicéltiie. The CAAF held that an
administrative mistake of excluding soldiers below the rank of E-7 did not raise an issue of improper selection wheres¢heodetzted at trial that such action
was “just simply a mistake.Id. at 115.Upshawis more a case of defense concession than improper selection, but conveys the CAAF's understanding that the selec-
tion process, as a matter of mechanics, must not institute the systematic exclusion of the lower eligible grades.

25. 46 M.J. 338 (1997).

26. Id. at 342-43. The original convening order consisted of ten members, five of whom were females. In response to the defdisseegoest for enlisted
members, the convening authority relieved two female members and added one female enlisted IcheahB88.

27. Id. at 340.
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Whiteis further evidence of the firmly established trend to ~ What is most important aboutvhite however, is the
place a very high standard of proof on the defense in impropeiCAAF’s apparently new interpretation of the Article 25(d),
selection motion® The difference betwedWhiteandLewis UCMJ, selection criteria. The CAAF's new construction of
however, is that the defense was able to show, thritnggton- Article 25, UCMJ, now permits convening authorities to use the
vening authority’s memorandyrthe pool of officers who were  “best and brightest” stand&fdo select those who are “best
available to sit as court membé&tsilthoughall officers on the qualified” to sit as panel members.afipearsto reverse black
installation were available to sit as members, an extremely higHhetter law in that, except for specific types of cases that require
percentage of commanders were selected to sit on the accusedpecial competence, a convening authority must not go outside
panel. White appears to present the percentage evidence, ashe criteria, spirit, and intent of Article 25(d), UCMJ, in select-
required byLewis that would lead an appellate court to hold ing members.
that the issue of improper selection veddeastraised by the
statistical evidencd. BeforeWhitg the spirit and intent of Article 25(d), UCMJ,

was to exclude the use of criteria which equated selection for
panel membership with selection for command or leadership
positions®*® Noting this distinction, Judge Effron stated in a
concurring opinion:

28. Id. at 342.

29. See generallynited States v. Hilow, 32 M.J. 439 (C.M.A. 1991) (holding that the government is held to a “clear and positive” obditycstendard of proof

to show that there was no improper action in the selection process); United States v. Lewis, 46 M.J. 338 (1997) (apg&arnrbesame standard to the defense).
But sedJnited States v. Nixon, 33 M.J. 433 (C.M.A. 1991) (holding that a panel consisting of only master sergeants and sergeaattenajn appearance of evil
and is probably contrary to congressional intent, but also stressing that the convening authority’s testimony estabiistiedalsatot used as a selection criteria).

30. United States v. White, 48 M.J. 251, 253 (1998).

31. Inconcurrence, Judge Effron notes and agrees with the majority’s conclusion that the statistical evidence diti@@saeseftcourt stacking. The majority’s
decision is based on the apparent lack of ill-motive in the convening authority’s memorandum requesting commanders andsionedmfficers as nominees.
Judge Effron’s concurrence, however, appears to indicate the true basis of the majority opinion. He states that ihedfefet to prevail on an improper selec-
tion motion evidence must show:

(1) direct evidence of improper intent on the part of the convening authority to appoint commanders qua commanders asrahortprap
application of the criteria under Article 25; or a stronger statistical history of practice (e.g., a greater number oaciairis-ashort period

or a consistent practice over a longer period), from which an inference of such improper intent could be drawn and whielgateufe
inference drawn from the convening authority’s memorandum that the high number of commanders was due to a pendulumamfézet (i.e.
correcting the shortage of commander-members on prior panels.

Id. at 259 (Effron, J., concurring).

The high standard imposed on the defense, in the face of excellent percentage evidence that the defense made in cétselafdisalecision irLewis
will never support an improper selection motion if there is a lack of ill-intent on the part of the convening authorityth&sveall possibility that the defense will
be able to make such a showing, it might be time for the CAAF to crpatesarule for improper selection motions similar to theited States v. MooreSeeUnited
States v. Moore, 28 M.J. 366 (1988) (creatimeaserule for peremptory challenges).

32. The majority opinion language is quite clear. The court stated:

[L]ike selection for promotion, selection for command is competitive. We agree with the observation of the then Army I@ifitatyof
Review (now Army Court of Criminal Appeals), that ‘officers selected for highly competitive command positions . . . havmbeemi the
best qualified basis,” and that the qualities required for exercising command ‘are totally compatible’ with the statutenyeneiguiior selec-
tion as a court member.

Whitg 48 M.J. 251, 255 (quoting United States v. Carman, 19 M.J. 932, 936 (A.C.M.R. 1985)). One could view the CAAF's acling tiegdbest and brightest”
standard as the creation of an additional criterion or, equally plausible, a statement of what was already part of i &ffirfattively acknowledged until now.

33. See generallynited States v. Cunningham, 21 M.J. 585 (A.C.M.R. 1989) (holding that preference for those in leadership positionsiidepetmissthe
convening authority articulates some relationship to the Article 25(d) criteria—thus, a panel of six commanders and ttiveeoffi@ams who were one colonel,
three lieutenant colonels, two majors, two captains, and one first lieutenant did not constitute improper selection whierg @ity indicated that he selected
commanders because he believed they were “more in touch” with what was happening in the command and would treat acdagggsundesl States v. Lynch,
35 M.J. 579 (C.G.C.M.R. 1993kVv’'d on other grounds39 M.J. 223 (C.M.A. 1994)See alsdJnited States v. McClain, 22 M.J. 124 (C.M.A. 1986) (holding that
convening authority improperly excluded junior enlisted personnel and officers in a intentional design to exclude thdssynoradjudge light sentences). In a
partial concurrence in the result, Judge Effron noted this problem, in the majority opinion, of equating selection for @athrealedtion for court member duty.
White 48 M.J. at 259.
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[A]lthough command experience may be an choose soldiers below the rank of E27The convening author-
appropriate factor for consideration in deter- ity also testified that he had never selected an individual below
mining whether a particular individual is the rank of E-7 to sit for court member défty.

‘best qualified’ to serve on a court-martial
panel, it would be inappropriate to infer that,
as a general matter, commanders as a class
are ‘best qualified’ to serve on court-martial
panels simply because selection for com-
mand is competitivé®

In holding that the convening authority violated congres-
sional intent by systematically excluding persons below the
rank of master sergeant (E-7) from the selection process, the
AFCCA formally established new guidelines for the selection
of enlisted personnel based on statistical evidéhcafter
reviewing case law supporting the notion that a convening

While White’smeaning, in terms of the relationship between authority may first look to senior grades to select members,
the “best qualified” and “best and brightest” standards, is openthe court noted that one case set a clear line of demarcation
to interpretation, what is clear is that it changes the potentialregarding the classes of soldiers that possess the requisite qual-

“face” of courts-martial panels. Aft#vhite convening author- ities to sit as court members. United States v. Yagérthe
ities may believe that they have the added option of lawfully Court of Military Appeals held that the exclusion of persons
including more commanders on panels. below the grade of E-3 was permissible where there was a

o ] demonstrable relationship between the exclusion and selection
Similarly, another case potentially changes the face of yjteria embodied in Article 25(d), UCMJ. The court also noted
courts-martial panels. Unliké/hite however, the Air Force  y5; the disqualification of privates was an “embodiment of the
Court of Criminal Appeals’ (AFCCA) decision Wnited States  article 25 statutory criteria™—they simply did not have enough

v. Bensoff appears more consistent with a long line of prece- 4ime ang experience to exercise the proper degree of responsi-
dents and projects a greater perception of fairness in the m"'bility required of court members?

tary justice system. IBensonthe AFCCA considered whether
a convening authority violated Article 25, UCMJ, by sendinga  The Court of Military Appeals, however, indicated that “if
letter to subordinate commands that directed them to nominateircumstances should arise where servicemen are serving in the
“officers in all grades and NCOQO'’s in the grade of master ser-grades of E-1 and E-2 as a result of more rigorous requirements
geant or above for service as court memb#&rg\fter the selec-  for promotion, the requisite relationship could be wantittg.”
tion process was complete, the convening authority failed towWhile the law is clear that grades E-4 to E-6 cannot be system-
select members below the grade of master sergeant (an E-7 iatically excluded based on a lack of requisite qualifications
the Air Force)’ At trial, the convening authority testified that under Article 25(d), it is not a common occurrence to see lower
“in general a master sergeant has been around long enough iranking enlisted personnel as court members.

the Air Force, [and] has that additional education level, matu-
rity level experienced with the Air Force. So, it is a general
guideline, | guess you might say[,]” to support why he did not

The AFCCA took this opportunity to formerly implement
the Yagerholding regarding grades E-4 to E-6. The AFCCA
holding is based on the changing demographics and promotion

34. Whitg 48 M.J. at 259.
35. 48 M.J. 734 (A.F. Ct. Crim. App. 1998).
36. Id. at 738.
37. Id.
38. Id. The text of the convening authority’s testimony is worth mentioning, as it indicates his intent. His intent was an ifagkontémthe Court’s holding. The
convening authority indicated that the memorandum was intended to “disallow any capability to take anybody of a, |eisfssgrgaant [E-5] or tech sergeant
[E-6].” Id. In addition, on cross-examination the convening authority stated:
| feel like, and still feel like, in most cases, again, it's not excluded that | couldn’t find a tech sergeant or staff theigeanld meet the
proper qualifications. Butin general a master sergeant has been around long enough in the Air Force, has that addiiimméheslymatu-
rity level experienced with the Air Force. So, it is a general guideline, | guess you might say.
Id. at 738.
39. Id.

40. The new guidelines pertain to the Air Force only. Other services that do not employ this type of statistical exddppoet tan actual wider array for court
member selection might consider doing so.

41. See generallWnited States v. Crawford, 35 C.M.R. 3 (C.M.A. 1964).

42, 7 M.J. 171 (C.M.A. 1979)SeeUnited States v. Delp, 11 M.J. 836 (A.C.M.R. 1981) (holding that a convening authority did not violate Article 25(d) when he
failed to select soldiers below the rank of E-4 because the criteria are such as to make selection of persons in that gamerance).
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requirements of the military. The AFCCA took judicial notice itary justice system for a Twenty-First Century military. Both
that a substantially higher number of soldiers in grades E-4 tocases indicate the tension that exists in the application of Arti-
E-6 possess secondary education, post-secondary educationle 25(d). UndeWhite at one end of the spectrum, convening
associate’s or higher degrees, and have substantially more timauthorities who are entrusted with the responsibility for good
on active duty than ever befofe.A convening authority who  order and discipline must also have the authority to lawfully
excludes soldiers in these grades, therefore, violates Articleengineer the military justice process. An expansion of the Arti-
25(d), UCMJ. cle 25(d), UCMJ, selection process—that is, including the

authority to equate selection for command with selection for

court-member duty—might appear to grant commanders too

Practitioner Tips and Considerations much authority. At the other end of the spectridanson
defines the appropriate line of demarcation between those who
White andBensonare very Signiﬁcant cases for practitio- are E|Ig|b|e and Inellglble to sit as members, while also elevat-

ners, especially at this watershed time characterized by théng the role of enlisted soldiers in the military justice system.
Change of personne| on the CAﬁéﬁ;ongressiona| interest in Practitioners should look for these cases to have pivotal impact
the panel member selection process, and preparation of the miln the debate concerning random selection.

43. Regarding the specific basis for the systematic disqualification, the court stated:

[T]he disqualification of privates is an embodiment of the application of the statutory criteria—age, education, trainiregicexpength of
service, and judicial temperament. Persons in the grade of private are normally in one of the following categories:otfigyaHfawemonths
service; or although having sufficient service they have failed promotion because they have shown no ability, aptitlligercents they
have been reduced in grade for misconduct or inefficiency. Privates are in the initial training cycle of their militaymepeacing them-
selves to become useful, productive soldiers. They are in a strange environment, many away from home for the first tinjectandtse
pressures inherent in a stressful, strict disciplinary situation.

Yager 7 M.J. at 172 (quoting United States v. Yager, 2 M.J. 484, 486-87 (A.C.M.R. 1975)). The Court of Military Appeals nthecpteatiling statistics and
regulations supported this interpretatidd. at 173.

44, Id. at 173.
45. InUnited States v. Benspothhe AFCCA stated:

[TThe majority of E-4s have served 5 or more years on active duty, the majority of E-5s have served 10 or more yearduy, aoiiv¢he
majority of E-6s have served 15 or more years on active duty (citations omitted). Likewise, we take judicial notice tii&-88 #ave some
amount of post secondary education, 18 % of E-5s have an associate’s or higher degree, and 33 % of E-6s have an dsgbeiatiegree
(citations omitted).

United States v. Benson, 48 M.J. 734, 739 (1998).

The day is soon approaching when all grades might potentially be considered for court member duty. A recent article99d¥edtisatdiers coming on active
duty have a high school diploma, and that 50 % of recruits cannot get into the service, presumably based on higher edaraisceRstaruiting figures indicate
that soldiers coming on active duty are older, married, and have experience dealing with responsibility. Young soldi@rgyasetoactive duty with more edu-
cational and “life” experienceSeeThomas E. Rickd).S. Infantry Surprise: It's Now Mostly White; Blacks Hold Office Jobs—A Better-Educated Military Bears Little
Resemblance to Civilian Perceptions—Half Who Try Dont GeiMaL Sr. J., Jan. 6, 1997, at Al.

46. Judge Cox will leave the CAAF in September—another judge will be appointed to fill the vacancy. Judge Crawfordev@hizd fudge.
47. Practitioners must keep in mind thghiteandBensonare Air Force cases. It appears that the Air Force and Coast Guard do not use, as a matter of course,
standing panels. Thus, members are selected for each court-martial, although there may be a “standing pool” of indildbdlealsTéenissue, therefore, may be

whetherone of the systeniisr selection, currently in use under the present statutory scheme, is best suited to effect congressional intent ergigdrticTMJ.
SeeUCMJ art. 25(d) (West 1998).
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White andBensof# provide, however, three more practical new level of power that neither the Congress nor the Executive
lessons for the practitioner. First, as indicated last year inBranch understands. The reaffirmation of power and respect
Lewis to succeed on an improper selection motion, the defensés a major theme in three cases, one from the CAAF, and two
must show evidence of systematic exclusion based on mordrom intermediate service courts.
than statistical evidenc®. Second, counsel must be aware of
the impact of convening authority testimony. The primary dif-  United States v. Acosta United States v. Mille¥® and
ference inWhiteandBensonis the character of the convening United States v. Robbfiisre three examples of the breadth of
authority’s testimony. IVhitethere was no convening author- military judge authority.
ity testimony supporting improper selection. Banson how-
ever, the convening authority provided ample support for

reversal. Finally, counsel should be aggressive in eliminating Jeopardy and the Military Judge: Acosta
the line of demarcation between soldiers who are eligible and
ineligible for court member selection under Article 25(d), In Acosta the accused sought reversal of his conviction for

UCMJ. New statistics and demographics of new recruits, aswrongful distribution and use of methamphetamiheOn
indicated inBensonsuggests that younger service members areappeal, the accused argued that the military judge abandoned
more experienced and sophisticated. his impartial role during the trial by asking a prosecution wit-
ness numerous questions that greatly assisted the prosééution.
Previous to the military judge’s questions, the defense obtained
A Reaffirmation of Power and Respect: The Judge in the a ruling that suppressed evidence of the accused’s prior sale of
Military Justice System drugs to a prosecution witness, an undercover informant for the
military police> The defense’s purpose in obtaining the ruling
Over the last three years, the CAAF has elevated, and rightlywas to ensure that this uncharged misconduct evidence would
so, the position of the military judge. Regarding pretrial and not be presented to the memb&rDuring cross examination
trial jurisprudence, this elevation of position and authority is of the undercover informant, the defense created the impression
most notable in the areas of voir dire and challenges. Two yearshat the undercover informant, “was under great pressure from
ago, this review noted the CAAF's great deference accorded tdhe [military police] to set up a buy?"and “placed undue pres-
a military judge’s decision to determine the scope of and proce-sure on the [accused] to commit a crime he would otherwise not
dure for voir dire® In 1997, one scholar of military jurispru- have done? The defense counsel adeptly avoided any direct
dence commented that the military trial bench is experiencing ampression that he was pursuing an entrapment defense to pre-

48. SedUnited States v. Upshaw, 49 M.J. 111 (1998) (indicating that counsel should be aggressive in pursuing correction of atratadneinor” in the selection
process).

49. See generallynited States v. Lewis, 46 M.J. 338 (1997). It appears that the CAABUtasjlentio reversed or modified those cases that hold the issue of
improper selection is raised by the presence of high rank or many commanders on a panel.

50. SeeMajor Gregory B. CoeRestating Some Old rules and Limiting Some Landmarks: Recent Developments in Pretrial and Trial Pragedurew., at 25,

43, Apr. 1997 (discussing United States v. Williams, 44 M.J. 482 (1996), United States v. DeNoyer, 44 M.J. 619 (Army &ppC(ig86), and United States v.
Jefferson, 44 M.J. 312 (1996))Villiams, DeNoyer andJeffersorsignify the CAAF’'s and the Army Court of Criminal Appeals’ (ACCA) expansive interpretation of
Rule for Courts-Martial 912, which grants general authority for the military judge to control voiSgiedANuAL FOR CouRTs-MARTIAL, UNITED StATES, R.C.M. 912
(1998) [hereinafter MCM].

51. SeeFidell, Going on Fifty: Evolution and Devolution in Military Justj@2 WAKE ForesTL. Rev. 1213 (1997).

52. 49 M.J. 14 (1998).

53. 48 M.J. 790 (N.M. Ct. Crim. App. 1998).

54. 48 M.J. 745 (A.F. Ct. Crim. App. 1998).

55. Acosta 49 M.J. at 15. The accused was charged with two specifications of wrongful distribution and two specifications of vee®p§fakethamphetamine.
He was sentenced to a dishonorable discharge, 10 years confinement, total forfeitures, and reductidch to E-1.

56. Id.

57. Id. The accused, as the evidence indicated, sold drugs to the undercover informant on three occasions. Two occasions wéhe chrarigaxdyed misconduct
occurred five months before the first charged offerideat 17.

58. Id. at 15.
59. Id. at 16.

60. Id.
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serve his gains from the granted motiodimine®* The trial In reversing the Navy-Marine Court of Criminal Appeals
counsel recognized the impact of the defense counsel's crossNMCCA), the CAAF held that the military judge did not aban-
examination, but failed to focus on the issue of entrapment ordon his impartial role by asking the undercover informant
request that the judge reconsider the maitoimine.®? eighty-nine questions on the issue of entrapment. In doing so,
- ) the CAAF noted that Article 46, UCNEprovides wide latitude

~ The mlll:cary judge then procgede,d to ask the undercovery, 5 mijlitary judge to ask questions of witnesses called by the
!‘nformant a series of 89 ”quest|oﬁ§30me of which were  n5riess The Court further noted that Military Rule of Evi-
“ho_usekeepmg questiorfS”but many of which focused or  jence (MRE) 614 does not limit the number of questions that
nailled] down why the witnessed believed in late December , military judge may ask. Specifically, MRE 614 provides that

1994 that the appellant would be willing to sell him crystal o mjlitary judge is not prohibited from asking questions to
methamphetamine€?® When the defense counsel objected and | hich he may “know the answef?and the military judge has

requested a “short 39(elf the military judge curtly responded, 5 “equal opportunity” to obtain witnesses and other evi-

“No. Sitdown .. .. You raised an issue of entrapment.” dence.” The CAAF also held that, a reasonable person would
not view the military judge’s questions as casting doubt on the
“legality, fairness, and impartiality of the proceeding or the mil-
itary judge.™

61. The defense was attempting to straddle the fence. The CAAF notes that the defense only mentioned the word “enttapment” on
62. The trial counsel, as the CAAF framed it, “appeared concerned primarily with damage control as to his witness’ ;cheddiidityot deal with entrapment at
all.” The defense counsel then continued exploring the witness'’s credibility and his theme that the undercover infornmaietr wasssure from military police
authorities to produce a controlled drug purchddeat 16.
63. Id.
64. Id.
65. Id.
66. Id.
67. Id.
68. Article 46, UCMJ, provides:
The trial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses and cthir aetdedance
with such regulations as the President may prescribe. Process issued in court-martial cases to compel witnesses tteapifyeanca
compel the production of other evidence shall be similar to that which courts of the United States having criminal jurssdidgovfully
issue and shall run to any part of the United States, or Territories, Commonwealths, and possessions.
UCMJ art. 46 (West 1999).
69. Acostg 49 M.J. at 17.
70. Military Rule of Evidence 614, provides:
Calling by the court-martial.The military judge maysua sponteor at the request of the members or the suggestion of a party, call witnesses,
and all parties are entitled to cross-examine witnesses thus called. When the members wish to call or recall a withiesy, jtidgemshall
determine whether it is appropriate to do so under these rules or this Manual.
Interrogation by the court-martialThe military judge or members may interrogate witnesses, whether called by the military judge, the mem-
bers, or a party. Members shall submit their questions to the military judge in writing so that a ruling may be madeopniettyeopithe
guestions of the course of questioning and so that questions may be asked on behalf of the court by the military jusgeciceattdsle to
the military judge. When a witness who has not testified previously is called by the military judge or the members, hgidgktanay

conduct the direct examination or may assign the responsibility to counsel for any party.

Objections. Objection to the calling of witnesses by the military judge or the members or to the interrogation by the military helgeor-t
bers may be made at the time or at the next available opportunity when the members are not present.

MCM, supranote 50, M.. R. Evip. 614.
71. Acostg 49 M.J. at 18.

72. 1d.
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What is most interesting aboAtosta though unstated in The Acostaopinion takes the same liberal view toward
the opinion, is the CAAF’s implicit practical interpretation of impartiality as thd=igura opinion. The majority of questions
what constitutes judicial advocacy—in the modern military jus- the military judge asked were directly related to the evidentiary
tice system military judges are given wide, but fair latitude to matter and concerned issues that the defense and the govern-
preside over trials without the fear of “second guessing” ment previously explore& Acostaalso indicates that an issue
reversal. The NMCCA opinion, that held to the contrary, was involving the military judge’s impartiality and the alleged over
based on case law that took a very strict view of what consti-questioning of a key withess must be viewed in terms of waiver,
tutes judicial advocacy. Ibnited States v. Carpgt United the impact of questioning, and the particular evidence or infor-
States v. Reynold$ andUnited States v. Schaklefgftthe mation that the military judge seeks to clarify or complete with
Court of Military Appeals opined that a military judge must the questioning While recognizing the military judge’s equal
scrupulously avoid even the slightest appearance of partiality.access to information and witnes$gthe CAAF cautioned
These cases led the NMCCA to strictly apply the rule on impar-military judges that when they question the government’s prin-
tiality.™ cipal witness, they must have a heightened awareness of the

concern for the “appearance of fairness at court-martial and

Last year, the CAAF expanded the military judge’s role to judicial impartiality.*
decrease the zone of situations subject to an allegation of mili-
tary judge partiality. IfUnited States v. Figur& the CAAF
held that a military judge would not be partial to the govern- Drugs, Intemperate Remarks, and “Real-Life Experienced”
ment if, after the parties’ agreement, the military judge summa- Judges: Cornett, Miller, and Robbin
rized the accused’s providence inquiry and then delivered that
summary to the panel. Additionally, language in the opinion  In United States v. Corneftthe CAAF also solidified the
suggested, that even without agreement of the parties, the miliposition of the judge in the military justice system.Clornett
tary judge is in the best position to execute this action based othe CAAF held that R.C.M. 902(a) does not require recusal in
his impartial position in a court-marti®l. a situation that involves a military judge’s intemperate remarks,

as long as the military judge complies with the requirements of
that rule. Under R.C.M. 902(&)when the military judge is

73. 1d.
74. SeeUnited States v. Youngblood, 47 M.J. 338 (1997) (Crawford, J., dissenting).

75. 45 C.M.R. 809 (N.M.C.R. 1972) (holding that it is improper for the military judge to praise a prosecution witnessiydstineading a passage fratofiles
in Courageto describe the witness after his testimony).

76. 24 M.J. 261 (C.M.A. 1987) (holding that the military judge did not show a lack of impartiality by reacting harshlfettsa dbjection and by questioning the
accused when the accused appeared to change his testimony).

77. 2M.J.17 (C.M.A. 1976) (holding that the military judge abandoned his impatrtiality by using information gained frousbé'siprovidence inquiry to question
the accused before a panel after it appeared that the accused modified his testimony).

78. The NMCCA noted: “Before the trial judge examines a witness . . . he should determine whether that witness’s testralamific&tion or completion. If
the bench believes it does, questioning should be conducted with the greatest restraint. The military judge . . . neush eppigan and must in fact be neutral . .
" STEPHENA. SALTZBURG ET. AL., MILITARY RULES oF EviDENCE MANUAL 709 (3d ed. 1991).

79. 44 M.J. 308 (1996)-igura appears to be a culmination of a mixed bag of cases dealing with judicial activism, but primarily a recognition thatrarteyiewst
these cases in a vacuueeUnited States v. Zaccheus, 31 M.J. 766 (A.C.M.R. 1990) (holding that military judge’s assistance in laying the founttetiadrfos-
sion of evidence was not error); United States v. Bouie, 18 M.J. 529 A.F.C.M.R. 1984) (holding that it was not errorjgundglé#o asked 370 question of accused
since the issues were complex, dealing with state of mind and were somewhat of a “gordian knot”); United State v. Moié@5220MG.C.M.R. 1986) (holding
that the military judge overstepped his bounds in cross-examining the accused to obtain admission of a knife, whichefriahseecressfully sought to obtain in
evidence).

80. Figura, 44 M.J. at 310. Judge Sullivan suggested, in concurrence, that this procedure is akin to the English system and ‘thetjigyvaigws the law and
the facts through the eye of the experienced judge.”

81. Acosta 49 M.J. at 18.

82. Seeid. at 18-19 (indicating that defense counsel failed to challenge the military judge for cause after the questioning, atidrkerguesiesigned to negate
the defense theory of entrapment only after the defense obtained suppression of information which would have negateskitheary)ca

83. SeeMajor Francis A. DelzompdVhen the Military Judge is No Longer Impartial: A Survey of the Law and Suggestions for Carmsélaw., June 1995, at 3.

84. Acosta 49 M.J. at 19. In addition, the CAAF held that the “curt” denial of the defense request for a “short 39(a)” was ap|pagett® the entire record,
because there was no possibility for the defense to obtain a favorable ruling on the evidentiary ruling regarding the misdwrdedt.ld.
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confronted with a recusal situation, especially one involving seated and unequivocal antagonism” towards the appellant as to
intemperate remarks, he must fully disclose the matter on thenake fair judgment impossiblé”

record and invite voir dire concerning any predisposition . _ _ . .
toward the parties. In turn, the CAAF’s construction of R.C.M. Miller is worth mention because, as stated above, it contin-

902 requires counsel to establish strong evidence in support off€s theC_ornetttrend of requiring couns_e_l to prowde very
a recusal motion. One service court é&iseplements th€or- strong evidence to support recusal of a military judge. Indeed,

nettconstruction of R.C.M. 902 and, in the process, is instruc- it appears that appellate courts are inclined to carefully search

tive on the appropriate degree of bench decorum in courts-the record to determine the character of the military judge’s
martial statements, rather than imply some pernicious or sinister plan

on the part of the military juddg@.
In United States v. Millg¥ the military judge stated, upon
hearing that the accused suffered a drug overdose and was med- One other service court recognized the power and authority
ically evacuated to a hospital, that the accused was a “cocainef the military judge in this era of “evolution and devolutigh,”
addict and a manipulator of the systeth.The military judge and established an expanded test to resolve situations when a
also stated that “[p]erhaps he [the accused] will OD and die, andnilitary judge is the victim of an offense similar to the case he
then we won't have to worry about this ca&eTaking a liberal is trying® In United States v. Robbifisthe accused was con-
interpretation of the case law, the NMCCA held that the mili- victed of committing a battery and intentionally inflicting
tary judge’s comments indicated that he was impatient and frus-grievous bodily harm on his wife, and committing involuntary
trated with an unplanned delay in a scheduled court-martialmanslaughter by unlawfully causing the termination of his
proceeding. The court stated that these “comments alone do natife’s pregnancy® During the initial stages of the trial, the mil-
reasonably suggest that the military judge held such “deeptary judge,sua sponteinformed the parties that thirteen years
ago she had been the victim of spousal abusdter providing

85. 47 M.J. 128 (1997) (holding that a military judge did not abuse his discretion when he denied a defense challergadamsatlse military judge based on
anex parteconversation between the military judge and trial counsel). During the conversation, the military judge stated “Well Javigunteed that evidence

in aggravation, because I've never seen so many drug offenses.” Why don’t you consider holding that evidence in rebesehtngl i, if necessary, in rebuttal?”
Id. at 130.

86. MCM,supranote 50, R.C.M. 902(a). This rule states:

In general. Except as provided in subsection (e) of this rule, a military judge shall disqualify himself or herself ioestirgran which that
military judge’s impartiality might reasonably be questioned.

(c)(2) Each party shall be permitted to question the military judge and to present evidence regarding a possible grequmalifimation
before the military judge decides the matter.

Id.

87. SeeUnited States v. Bray, 48 M.J. 300 (1998) (holding that the military judge is not required to recuse himself when he ¢tesl eoprhwidence inquiry,
reviewed a stipulation of fact, and entered findings of guilty to initial pleas in a co-accused’s case).

88. 48 M.J. 790 (N.M. Ct. Crim. App. 1998).
89. Id. at 793.
90. Id. at 792.
91. Id. at 793.

92. The NMCCA stated that “[m]oreover, the record of trial itself reflects no overt hostility by the military judge towaagpehiant and the sentence which he
awarded was neither excessive nor inappropriate for these offenses and this offeinder.”

93. SeeFidell, supranote 51.

94. This new test applies to Air Force courts-martial. The new test, however, may be instructive for military judgesinfsll s

95. 48 M.J. 745 (A.F. Ct. Crim. App. 1998).

96. Id. at 747. The involuntary manslaughter was charged under the Assimilative Crimé&eAt8 U.S.C. § 13 (1994). The Act assimilated the Ohio fetal homi-
cide statute. The military judge sentenced the accused to a dishonorable discharge, confinement for eight years, atalEetiu@i@nconvening authority waived

$900.90 per month, for a period of six months, of the appellant’s mandatory forfeitures for the benefit of his wife.

97. Id. at 753.
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both parties a copy of a voir dire from a previous trial on the military judge’s judicial instincts and temperament are no
matter and permitting extensive questions, she denied a defendenger compromise##* The AFCCA's application of this test
motion that she recuse hers€lin denying the defense motion, to the military judge’s spousal abuse that occurred thirteen
the military judge appeared to apply a subjective test, statingyears prior “[fell] way short” of a situation requiring recusal.
that:

| don't believe that my ability to be fair and Practitioner Tips and Considerations

impartial has reasonably been questioned.

To suggest that a military judge, who more While an intermediate service court caBepbinsis note-

that ten years ago was the victim of any worthy—not only for military judges but also for all military
offense would be unable to serve, would per- criminal justice practitionersRobbinsadds factors to R.C.M.
haps disqualify many judges across the 902(a) which give the military judge and counsel concrete rules
nation from being able to serve . ... As | to determine whether to raise and how to resolve recusal
indicated in voir dire, and | believe in the motions. In addition, the AFCCA also noted, consistent with
manner in which I've dealt with this entire CornettandMiller, that significantly more is required to recuse
issue, | believe | can be fair and impartial, a military judge in a modern court-martial system. This is so
and | will do so® because our system, as well as the state and federal systems,

recognize that the “average citizen, civilian or military, prefers

The AFCCA held that the military judge did not abuse her 14dges with real-life experiences” Counsel should continue
discretion by denying the motion for recusal. The AFCCA Proceeding on motions to recuse a military judge when the sit-
noted that the R.C.M. 902(a) test for a recusal motion, howevertation arises. Counsel, should, however, realize that the courts
is objective. Therefore, the test applied here, based on the mill€c0gnize a new stature for military judge—implicit in the rea-
itary judge’s personal belief, was improp®r.In the process, sonable person standard is an unders_tandmg_ “thgt judges are
the AFCCA expanded the R.C.M. 902(a) objective test by adg-notgrown in, and harvestegl from, a sterile, idyllic existence fre-
ing three factors to balance and consider: (1) whether the mijl-duently referred to as the ‘ivory towef™
itary judge was victimized in the very recent past or the distant
past, (2) whether the facts and the surrounding circumstances of
the crime were so egregious as to inflame one’s emotions at the
expense of one’s judicial instincts when recalling the event, and
(3) if the answer to the second questions is yes, whether a rea-
sonable person with knowledge of all of the relevant facts
would conclude that sufficient time had passed whereby the

Expanding the Frontier of Military Justice:
United States v. Price and United States v. Reynold

Over the past three years, with the exceptiorlJoited
States v. Turnét*andUnited States v. Mayfield® no two cases

98. Id.

99. Id. In addition, the military judge further commented on the issue, adding more “[fuel] to the uncertainty” that she uset\e sabje¢o rule on the issue.

Id. The following short colloquy occurred between defense counsel and the military judge: “[MJ:] | think reasonable peopiffemigid.cat 753. [DC:] [Do
you believe] those reasonable people [having heard all facts] might disagree to an impropriety [sic] of a judge witloadpsiasg abuse sitting in a judge alone
court-martial, in a case involving assault on a spouse[?]”

100. See generallynited States v. Sherrod, 22 M.J. 920 (A.C.M.R. 1986). The court noted that the military judge’s actions (resolvingathreatenn the
basis on a subjective test rather than an objective, reasonable person test) were identical to the military judgeShactah in Sherrod the military judge erro-
neously held that he could sit on a case of an accused charged with burglary and assault of his next door neighbor (vehiosst ¢hddd of the military judges
daughter, was assaulted by the accused).

101. Robbins 48 M.J. at 754.
102. Id.
103. Id.

104. 47 M.J. 348 (1996) (holding that a military judge-alone court-martial is not deprived of jurisdiction simply becmagettdor trial by judge alone was obtain
at a post-trial corrective session).

105. 45 M.J. 176 (1996) (holding that a military judge alone court-martial is not deprived of jurisdiction when courespteisetiice of a silent accused, makes the
request for forum). Although this article does not disddagfieldandTurner, practitioners should note that the NMCCA extenklliegfieldto permit a post-assembly
acceptance of a military-judge alone requ&seUnited States v. Jungbluth, 48 M.J. 953 (N.M. Ct. Crim. App. 1988 alsdJnited States v. Seward, 29 M.J. 369
(1998) (holding that while it was improper for a military judge to incorporate by reference a forum request made aa toa pristrial, case law did not operate
to deprive the court-martial of jurisdiction where the forum request was part of the new pretrial agreement). Both askethesattaue the trend to review court-
martial personnel issues on a substance over form basis. In addition, they also provide lessons learned--a militanyiduttyensitiglbegin a session of court,
especially one that has been previously held and terminated by mistrial and also those that have been characterizedbygsiounlsipby reviewing everything that
has been done thus far in the proceeding to ensure that all necessary documents and rights acknowledgments are patt of the reco
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have caused as much calm and consternation in court-martial In a well-reasoned majority opinion and over strong, equally
personnel jurisprudence than the Army Court of Criminal persuasive dissefif Chief Judge Cox wrote a majority opinion
Appeals’ (ACCA) decisions itJnited States v. Prié¢& and for the CAAF that reversed the ACCA. The CAAF held that
United States v. Reynol#$. The CAAF opinions in these two R.C.M. 904 contemplates trial absentiaonly after an effec-

cases had the same impact on military criminal law. tive arraignment. Therefore, an accused by his conduct, cannot
waive any part of an arraignment when that arraignment is
Bob Barker at the CAAF: United States v. Price defective.

In Price, the accused was absent for trial after being The CAAF’s route to that holding is very important. First,
informed of the date trial would commeriée. The accused the CAAF compared R.C.M. 904 with its civilian counterpart,
also participated in the litigation of substantive pretrial motions Federal Rule of Criminal Procedure (FRCP) 43(b)The
at three Article 39(a)° sessions. Because the court-martial had CAAF posited that there was a difference between the two rules

to resolve the substantive motions, the military judge decided ton terms of the time after which triai absentiais permissi-
forego the “calling upon the accused to plead” step of arraign_ble.115 According to the CAAF, FRCP 43(b) sets this time after
ment!® The arraignment was, therefore, defectiveThe the commencement of trial, while R.C.M. 904 sets this time
ACCA caused a quiet calm over the prosecution by holding after an gffective arraignment. There was no demonstrab!e dif-
that, when an arraignment is procedurally defective and anference in both rules, however, concerning whether a particular
accused voluntarily absents himself from a court-martial after fime had been sét: The CAAF also noted that R.C.M. 904
participating in the litigation of motions and being informed of Was based on FRCP 43(b). A plausible construction of R.C.M.
the date that the trial will commence, the court-martial will not 904 must, therefore, be consistent with the Supreme Court’s
be deprived of jurisdiction to try the accusadabsentia A interpretation of the federal rute.

cornerstone of the ACCA opinion was the observation that a ) )

long line of precedent, apparently dating from Colonel William 1N two casesTaylor v. United Statés andCrosby v. United
winthrop, supported the view that an accused could waive byStates® the CAAF reasoned that the Supreme Court strictly

nents of an arraignmeHe, accused who absents himsaffer trial on the merits has com-

menced is foreclosed from making an argument that the court

106. 43 M.J. 823 (Army Ct. Crim. App. 1996).
107. 44 M.J. 726 (Army Ct. Crim. App. 1996).

108. Price, 43 M.J. at 824. The accused in Price was charged and convicted of conspiracy to commit robbery, robbery, and aggnivatedessaentenced by
an officer and enlisted panéh, absentiato a dishonorable discharge, confinement for 8 years, and forfeiture of all pay and alloi@nces.

109. UCMJ art. 39(a) (West 1999).
110. Price, 43 M.J. at 824.

111. MCM,supranote 50, R.C.M. 904. This Rule providegArfaignment Arraignment shall be conducted in a court-martial session and shall consist of reading
of charges and specifications to the accused and calling on the accused to plead. The accused may waive the readipagf dleasents not part of the
arraignment.”ld.

In conjunction, R.C.M. 804, provides:

(a) Presence required. The accused shall be present at the arraignment, the time of the plea, every stage of tiegtsaksiohslconducted
under Article 39(a), voir dire and challenges of members, the return of the findings, sentencing proceedings, and psstfisalfsany,
except as otherwise provided by this rule.

(b) Continued presence not required. The further progress of the trial to and including the return of the findingsesshiydetermination
of a sentence shall not be prevented and the accused shall be considered to have waived the right to be present wheseyeindiaiycc
present:

(1) Is voluntarily absent after arraignment (whether or not informed buy the military judge of the obligation to remaitheurialg or

After being warned by the military judge that disruptive conduct will cause the accused to be removed from the courtrsisrim pergluct
which is such as to justify exclusion from the courtroom.

Id. R.C.M. 804.

112. Price, 43 M.J. 826-27.SeeCoLoNeL WiLLiam WINTHROP, MILITARY LAw AND PReceDeEnTs(1920). The ACCA opined that Colonel Winthrop would probably be
of the opinion that the accused could waive either part of the arraignBemalsdJnited State v. Houghtaling, 2 C.M.R. 229 (A.B.R. 1951); United States v. Napier,
43 C.M.R. 262 (C.M.A. 1971); United States v. Lichtsinn, 32 M.J. 898 (A.F.C.M.R. 1991); United States v. Stevens, 25 M.G./408. (1988); United States v.
Wolff, 5 M.J. 923 (N.M.C.M.R. 1978); United States v. Cozad, 6 M.J. 958 (N.M.C.M.R. 1979).

113. Judge Sullivan and Judge Crawford dissented from the majority opinion.
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failed to specifically advise him that trial would proceed in his court of jurisdiction. Judge Sullivan theorized that the arraign-
absence. IiCrosby however, the CAAF determined that the mentwas incomplete because the accused absented himself-the
Court “setTaylor in sharp relief.?° On facts very similar to  accused was responsible for the incomplete arraignment. In a
Price, except for the defective arraignment, the Court held thatmore extensive dissent, Judge Crawford adopted the ACCA's
trial in absentiavas not authorized and reversed Crosby’s con- waiver theory
viction*? The Court based its holding on the rational distinc-
tion between absences that occur before and after trial on the
merits start. Additionally, the Supreme Court implied that, in Practitioner Tips and Considerations
both circumstances, the trial could only occur if the accused
was specifically or constructively warned that the trial would  Priceis one of the most important opinions of the last three
proceed in his absené®. While military case law extended the years in court-martial personnel jurisprudence—especially for
rule where trialn absentiaattached back to arraignment, there the government. First, Judge Crawford’s dissent intimates that
was nothing in the record indicating that the accused was orthe majority opinion is inconsistent with the recent trend to
notice that trial woulgoroceedin his absence. The Supreme apply procedural statutes based on “substance over f8fm.”
Court’s strict application of th@ absentiarule inCrosbyoper- The trend, startingvith United States v. Algo&dand coming
ated to reverse Price’s convictita. to fruition in United States v. Turnét® predictably resulted in
the CAAF's refusal to grant technical appeals in court-matrtial

Judge Sullivan wrote a short, but strong, dissent indicatingpersonnel casé® Price may allow appellate and trial defense

that an “incomplete arraignmetfi*never operates to deprive a

114. Ep. R. Gim. P. 43 (a), (b). These rules provide:
(a) Presence required. The defendant shall be present at the arraignment, at the time of the plea, at every stagecbidivegttiee impan-
eling of the jury and the return of the verdict, and at the imposition of sentence, except as otherwise provided by this rule.
(b) Continued Presence Not Required. The further progress of the trial to and including the return of the verdict ehakvented and the
defendant shall be considered to have waived his right to be present whenever a defendant, initially present,
(1) voluntarily absents himself after the trial has commenced (whether or not he has been informed by the court ofibis tobiéyaain
during the trial); or
after being warned by the court that disruptive conduct will cause him to be removed from the courtroom, persist in cehdecwehias
to justify his being excluded from the courtroom.
Id.
115. 48 M.J. at 182.
116. The CAAF focused on thafter the trial has commencéthnguage in Federal Rule of Criminal Procedure 43(b).
117. Price, 48 M.J. 181, 183.
118. 414 U.S. 17 (1973) (holding that tilalabsentiais permissible when an accused absents himself after trial on the merits had commenced, thereby neutralizing
appellant’s argument that he could not have waived his rights to testify and confront witness after being absent). Easdeudtthat it was “incredible that a
defendant who flees from a courtroom in the midst of a trial . . . would not know that as a consequence the trial woeldhdoistasence.d. at 20.
119. 506 U.S. 255 (1993).
120. Price, 48 M.J. at 183.
121. InCrosby the accused was convicted of mail fraud by conspiring with codefendants to sell military veteran commemorative mefaficbtizetalleged
construction of a theme park. He appeared before a magistrate on 15 June 1988, and was released after posting a $10&k6Q@beébacclised iRrice, Crosby
appeared for pretrial conferences and hearings with his attorney. The court advised Crosby that his trial would be cer 19&ctdRrosby failed to appear for
trial and the trial judge proceeded to judgmiardabsentiaover defense objectiorCrosby 506 U.S. at 256-57.
122. 48 M.J. at 183.
123. 1d.
124.1d. at 184.
125. Id. at 184-86.
126. 48 M.J. at 184.

127. 41 M.J. 492 (1995) (dismissing a technical reading of the UCMJ and refusing to reverse a conviction in a case wheverehafgrred to trial using members
selected by a previous commander of an installation that was deactivated under the Base Realignment and Closure Program).

MAY 1999 THE ARMY LAWYER « DA-PAM 27-50-318 13



counsel to again pursue, with some sense of hope, relief baseith the ACCA opinion.Price may be a good example of a case
on a technical issue in court-martial personnel cases. where the CAAF should have affirmed the ACCA based on the
rule of Parker v. Levy®?
Second, the CAAF's resolution Bfice is not based on mil-
itary precedent. Rather, it is based on an interpretation of con- What is certain, however, is thRtice requires a change to
stitutional law that the ACCA said was in direct conflict with the Military Judge’s Benchbook?® The law requires military
military legal precedent. Implicit in this manner of analysis is judges to call upon the accused to plead, but there is no require-
Article 36, UCMJ, which directly permits the President, and ment to instruct the accused about the impact of being absent
indirectly permits the courts, to align military procedures with from trial. TheBenchbookshould be amended to require the
civilian federal procedures, where practicaBteFraming the trial in absentiaadvisement in all courts-martial. Until a
issue in constitutional terms permitted the majority to imply change is made, a smart trial counsel will not only ensure that
that the military and the federal rule on tirahbsentiscembody arraignment is complete, but will also specifically request that
the same procedural rights. The CAAF was able to downplaythe military judge read the advisement to the accused on the
the impact of cases that both set ith@bsentiaattachment at  record*®
arraignment for service members and indicated that an accused
can waive arraignment by condut.
All Wrapped Up in Reynolds: Presence, Parties,

ReviewingPrice through a constitutional magnifying glass and Constitutional Structures
appears to cast a parochial light on the entire issue of ensuring
that an accused is present for trial. Applying civiliimabsen- United States v. Reynoléfsis equally important to court-

tia cases to the military does not appear to take into account thatartial personnel jurisprudence. Reynoldsthe military
courts-martial almost never occur in the accused’s county orjudge conducted the preliminary phase of a trial, up to and
state. The accused may be assigned overseas or in the contineneluding arraignment, by speakerphd#feAll other phases of

tal United States without his immediate family. Additionally, the trial were conducted with the military judge, counsel, and
bail does not exist in the military justice system. Simply put, a the accused in the same courtroom. The CAAF affirmed the
military accused is more apt to flee because he does not havACCA's determination that the military judge violated R.C.M.
the same ties to the court-martial community as a civilian does804 1" 80518 Article 39(a), UCMJ¥ and Article 26, UCMJ3*

to his county or state of residence. These factors were implicifThese provisions require that all parties must be present in one

128. 47 M.J. 348 (1997) (refusing to technically read and apply the Article 16, UCMJ, requirement that the accused rralgualgehalone forum request and
holding that an accused who silently sits at the counsel table, while counsel makes same forum request, assented torehaite by c

129. SeeUnited States v. Sargent, 47 M.J. 367 (1997) (holding that a court-martial was not deprived of jurisdiction because ohbetig asence)eg also
United States v. Jungbluth, 48 M.J. 953 (N.M. Ct. Crim. App. 1998).

130. UCMJ art. 36 (West 1998).
131. See supranote 112.

132. 417 U.S. 733 (1974) (noting that the military is a special separate society and military law is a jurisprudences theppagite and apart from the law that
governs the federal judicial establishment, necessitating different rules, depending on the situation). Two years aglgedB@¢ drote a concurring opinion that
reminded practitioners of the importancePairkerto the military justice systenSeeUnited States v. Eberle, 44 M.J. 374 (1996) (Cox, C.J., concurring). Last year,
the CAAF implicitly applied the rules d¢farkerin two cases.SeeUnited States v. Tulloch, 47 M.J. 283 (1997); United States v. Witham, 47 M.J. 297 (1997). The
Price majority may have missed the opportunity to point out that the military accused and the civilian accused are not in ttisanvéth regard to triah
absentia

133. SeeU.S. DxP'1 oF ArRMY, Pam 27-9, LEGAL ServicEs MiLiTARY JUDGES BENCHBOOK, ch. 2, 8 VIII, at 148 (30 Sept. 1996) [hereinaften@iBooK]. The current
trial in absentiaadvisement is optional “when the accused is arraigned but trial on the merits is postponed to a latdr date.”

134. One can see the problem associated with reading an accused ihalsahtiaadvisement, especially in a situation where the thought of fleeing before the
merits and sentencing phases may never have occurred to an accused. Having heard the advisement, the accused mag@owrmhodorfsel probably do not
want to execute responsibilities all the way to sentencing only to have punishment meted out to an absent accused.aEmsutiiad will proceed without juris-
dictional impediments, even at the risk of having an accused flee after hearing theats&ntiaadvisement, is preferable—especially in lighPate.

135. 49 M.J. 260 (1998).

136. Reynolds was charged with attempted larceny and housebreaking. The military judge called the initial sessiornt-oh#rgéatdarorder with the accused and
counsel for both parties located in a courtroom at Fort Jackson, South Carolina, and the military judge located in aatdtottdgtewart, Georgia. The courtrooms

were about 150 miles apaiseeUnited States v. Reynolds, 44 M.J. 726, 729 (Army Ct. Crim. App. 1996). Each courtroom contained a speakerphone. yrhe militar
judge obtained the accused consent to the procedure. The military judge told the accused that he was not requiredytspeaseeohone, indicating that “my

not being present only saves the court some time and the United States some TDY and travelRegnelds49 M.J. at 261.

137. MCM,supranote 50, R.C.M. 804.
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location for a valid court-martial to occur. The ACCA commu- sented the accused and the military judge appears to have
nicated that video teleconferencing, electronic, or telephonicreviewed selection of forum and made the accused enter pleas
means could not be used for the formal stages of a court-maren the record. The CAAF not only applied the ruleviay-
tial.14 field® andTurnef” to Reynoldsbut also continued a trend of
using Article 59(a), UCMJ, to resolve claims in this area of the

The CAAF also held that the partial absence of the accusedaw. The standard for success on an Article 59(a), UCMJ, claim
or military judge from a formal stage of trial may not always is difficult for the defense to establish.
operate to deprive the court of jurisdiction. In doing so, the
CAAF reasoned that the military judge’s absence from the trial
was not extensivE? and the accused consented to the proce- Practitioner Tips and Considerations
dure!*® Significantly, the court stated that absence, under these
circumstances, did not fall within the class of “structural  While Price may be a departure from tihdégood-Mayfield-
rights,” the deprivation of which would entitle an accused to Turner standard of reviewReynoldsis more indicative of the
reversal** This permitted the court to apply a harmless error manner in which the CAAF will review court-martial personnel
standard to the error—similar to the ACCA opinion. issues*® The important lesson Reynoldgor practitioners is

that the accused must objetttrial if the issue might even

Most important, however, the CAAF reasoned that the remotely concern a “technical appe#P.” Except forPrice,**°
accused did not suffer any material prejudice to his substantiain the past three years the CAAF has refused to grant an accused
rights under Article 59(a), UCM®> The court quickly dis-  relief based on technical court-martial personnel legal argu-
missed the accused’s argument that he was deprived of hisnents.
opportunity to make an “informed” decision regarding forum
and other rights. The CAAF stated at all times counsel repre-

138. Id. R.C.M. 805.
139. UCMJ art. 39(a) (West 1999).
140. Id. art. 26.

141. SeeCoe,supranote 50 (providing a complete discussion of this aspect of the case). In fact, the CAAF’s decision specifically acspzsttbistaie ACCA's
opinion. SeeReynolds49 M.J. at 262.

142. The speakerphone proceeding only lasted for 12 minutes of a seven-hoReyi@lds49 M.J. at 261.
143. Id. at 263.

144. Id. at 262. The structural rights that would entitle and accused to substantial relief, if a court determined that a actegededasf such a right, include
certain basic protections like the right to counsel, the right to an impartial judge, the right to a jury composed ohaémsensnot unlawfully discriminated against
based on race or gender, or the right to self-representation aSeiad.

145. UCMJ art. 59(a) (West 1999).
146. 45 M.J. 176 (1996).
147. 47 M.J. 348 (1997).

148. The CAAF engages in a search for information indicating that there was really no material prejudice to the accligethisisurformation indicating that

the accused waived advantage of the alleged deprived rigReyimldsconsent to the speakerphone procedure constituted waiver. There was no defense objection.
These cases give credence to the CAAF’s employment of the harmless error and non-technical statutory review rules.tHeggiciti@s is a recognition that the
CAAF and intermediate service courts must be mindful that an accused is given advantage of all procedural rights. Tjustioditsygtem, however, has matured

to the point where the appellate courts can imply a general presumption of regularity that the accused’s rights weralfppregidiced when a technical appeal

is raised.

149. The CAAF stated: “Thus, as we noted by the reviewing court below, ‘appellant would receive an undeserved windfialifiifgsi®f guilty and sentence
were set aside in these circumstances . . . . Such an obvious technical appeal cannoRagvalitis49 M.J. at 264 (citing United States v. Jette, 25 M.J. 16 (C.M.A.
1987)).

150. SeeUnited States v. Mayfield, 45 M.J. 176 (1996); United States v. Turner, 47 M.J. 348 (1997); United States v. Sarger@647{199¥); United States v.
Cook, 48 M.J. 434 (1998) (holding that violation of the R.C.M. 505 prohibition against excusing more that one-third of preanbetsal does not involve a matter
of fundamental fairness that would deprived court-martial of jurisdiction). The CAAF may find an error, but will mosidigeded of the matter with the harmless
error rule or the “no prejudice” rule under Article 59(a), UCMJ.
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Pleas and Pretrial Agreements ylamide!** During the trial, the accused and the government
entered into an oral agreement that required him to plead guilty
It was a quiet year in the areas of pleas and pretrial agreeto two specifications of the charéfé. The government agreed
ments 1! Except forUnited States v. Singletgft appellate to withdraw a third specification of the chaf§e.Both sides
courts spent their time reaffirming rules of law and public pol- agreed to the oral term on the record. Each side complied with
icy. The 1998 cases provide a greater foundation for the keythe oral term, and the accused “concede[d] that he received the
concepts that were developed in 1995. Two concepts prevailedhenefit of the bargaint™
in the 1998 cases: (1) the government and the defense must
exercise a high degree of care in the formation and organization In a specified issue appeal, the CAAF held that there was a
of pretrial agreements, and (2) a recognition of the free-markettechnical violation of R.C.M. 705(d)(2%¥ which requires that
laissez faireapproach to negotiating pretrial agreements. all pretrial agreements be in writing. Because the matter was
“set out on the record,” however, there was no prejudice to the
accused under Article 59(a). Just last yeatjnited States v.
Formation: A Pretrial Agreement Is Worth the Paper Bartley*® the CAAF reminded practitioners of the importance
It's Written On of following the R.C.M. 705(d)(2) writing requirement. Citing
to the seminal cases bfited States v. Kiff® andUnited
In United States v. Moong¥ the CAAF reviewed a case States v. Greelf! the CAAF “stressed the constitutional and
involving an oral pretrial agreement term. The accused wasstatutory significance of pretrial agreements that reflect the
charged with wrongful use of marijuana and lysergic acid dieth-accused’s voluntary and knowing acceptance of terfis.”

151. The CAAF and intermediate service courts decided a plethora of cases involving the substantial conflict test asshtlyecternents of a valid providence
inquiry. Seeg.g, United States v. Biscoe, 47 M.J. 398 (1998); United States v. McQuinn, 47 M.J. 736 (N.M. Ct. Crim. App. 1997); Unitedkstiate48 M.J.
797 (N.M. Ct. Crim. App. 1998); United States v. Handy, 48 M.J. 590 (A.F. Ct. Crim. App. 1998); United States v. Keith 5863 KCJIG. Ct. Crim. App. 1998);
United States v. Lark, 47 M.J. 435 (1998); United States v. Boddie, 49 M.J. 310 (1998); United States v. Crutcher, 491808)236

152. 144 F.3d 1348v'd, 165 F.3d 1297 (10th Cir. 1998) (en banc) (holding that 18 U.S.C. § 201(c) does not apply to the United States ancctiabsasstigtant
United States attorneys acting as alter ego of the United States—U.S. attorneys can offer an accomplice or other witmess ésxaieange for truthful
testimony). Most courts that considered the issue did not follow the panel deciSimglieton Seel65 F.3d at 1301 and cases cited therein. As the en banc 10th
Circuit reversed itselfSingletonhas virtually no vitality in the military justice system from the defense perspective. Three federal circuits followduhtie ¥ith
Circuit’s reasoningSeeUnited States v. Lowery, 166 F.3d 1119 (11th Cir. 1999); United States v. Ramsey, 165 F.3d 980 (D.C. Cir. 1999); UnitedoBtaten,

169 F.3d 1092 (8th Cir. 1999). The latest federal circuit opinion also follows the en banc regedihgted States v. Condon, 170 F.3d 687, 1999, (7th Cir. 1999)
(holding that 18 U.S.C. § 201(c) does not apply to the government, foregoing criminal prosecution or securing a loweissesttentteing of value” within the
meaning of the statute, and relying on United States v. Barrett, 505 F.2d 1091 (7th Cir. 1974) for its reasoning). Dedehaéoatiil desire to pursueSingleton
motion may review the concurrence to #rebancpinion, which indicates that the statute is applicable to the Government, but Congress carved out specific excep-
tions authorizing a thing of value in exchange for truthful testimony or the like tin certain ste8etesSingletonl65 F.3d at 1297, 1303-08 (Lucero, J.
(concurring)). See als@State v. Elie, LaDistCt 9th Dist., Rapides Parish, Crim. Docket No. 240,890, Metogitedlin 12 Crim. Prac. Rep. (BNA) No. 24, at 491
(Dec. 2, 1998).

153. 47 M.J. 496 (1998).

154. The accused pleaded guilty and was sentenced to a bad-conduct discharge, confinement for 12 months, and redoatésh ¢énlibed grade.

155. 47 M.J. at 496.

156. Id.

157. 1d.

158. MCM,supranote 50, R.C.M. 705(d)(2). This rule provides:
Formal submission. After negotiation, if any, under subsection (d)(1) of this rule, if the accused elects to proposeagneetrant, the
defense shall submit a written offer, all terms, conditions, and promises between the parties shall be written. Thegregpused shall be
signed by the accused and the defense counsel, if any. If the agreement contains any specific action on the adjudgadchemténneshall
be set forth on a page separate from the other portions of the agreement.

Id.

159. 47 M.J. 182 (1997).

160. 3 M.J. 458 (C.M.A. 1977).

161. 1 M.J. 453 (C.M.A. 1976).

162. SeeMajor Gregory B. Coe,Something Old, Something New, Something Borrowed, and Something Blue”: New Developments in Pretrial and Trial,Procedure
ARrMY Law., Apr. 1998, at 44.
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While the CAAF was not willing to reverddooneybased ona  cautions the government that it cannot attempt to deprive the
technical violatiort®®it chided the government and the defense, accused of a Constitutional Due Process right during the nego-
stating that “we do not condone the parties’ disregard for thetiation and the approval of a pretrial agreement. The CAAF
Rules for Courts-Matrtial . . .1 intimates that when a term, especially one setting forth a disfa-
vored general waiver of “any and all defensési$ placed in a
document other than the offer to plead, it indicates that the gov-
ernment specifically intended to avoid the R.C.M. 705(c)(1)(B)
Similarly, in United States v. Forestét the CAAF dealt restriction!”® The CAAF refused, however, to grant the
with another specified issue involving the formation and orga- accused any relief on appeal. After applying the rulénagd
nization of pretrial agreements. FRorester the accused was  States v. Riverd*the CAAF determined that the accused was
charged with attempted housebreaking, attempted larceny, vionot entitled to relief based on the “overly broddfiature of the
lation of a general regulation, false official statement, robbery, waiver. The record did not indicate that the accused was pre-
and aggravated assatfft. The parties entered into a pretrial vented from asserting any defef%e.
agreement that required the accused to “waive any and all
defenses that he may present regarding any of the agreed-upon
facts during all phases of trial, including the providency inquiry Practitioner Tips and Considerations
and the case-in-chief® The term was placed in the stipulation
of fact rather than in the offer to plead portion of the agree- Practitioners should take special noteMifoneyandFor-
ment68 ester First, the CAAF continues to be very careful in the area
. . . . of pretrial agreements in the wake of the late Judge Wiss’ criti-
The CAAF reviewed the appropriateness of inserting a termCism of the majority opinion itynited States v. Weaslé? The

in a place other than in the offer to plead by implicitly asking . : . :

. ) ¥ Weaslemajority promised that it would carefully review cases
whether the government was attempting to avoid the reAUinvolving pretrial agreements containing unlawful command
ments of R.C.M. 705(c)(1)(B¥® That provision recognizes gp 9 9

. influence term$?® This trend has migrated to cases involving
that the government may “encourafjéan accused to plead by :
. . . 1 . novel pretrial agreement terms, and now appears to have been
offering a favorable pretrial agreement”" The provision also

Organization: Placement is Also Important

163. The CAAF stated that the record clearly supported that the accused was not prejudiced under Article 59, UCMJ.

164. United States v. Mooney, 47 M.J. at 496 (1998).

165. 48 M.J. 1 (1998).

166. Id.

167. I1d. at 2.

168. Id. at 3.

169. MCM,supranote 50, R.C.M. 705(c)(1)(B). This rule generally provides that the government may not obtain a pretrial agreement tiyegaiirey of an
accused’s substantial constitutional due process rights. These constitutional due process rights include the rightdoepuosess, the right to challenge juris-
diction, the right to a speedy trial, complete sentencing proceedings, and the effective exercise of post-trial andigipisell@tés is a nonexclusive listd.

170. Forester 48 M.J. at 3

171. 1d.

172. See generallynited States v. Rivera, 46 M.J. 52 (1998ge alsdJnited States v. Jennings, 22 M.J. 837 (N.M.C.M.R. 1986).

173. The CAAF stated that “the government may not avoid these provisions by setting forth prohibited terms, as inrnhisecatguliation of fact. The terms of
a pretrial agreement should not be in the stipulation but in the agreement itself for acceptance or rejection by the @otiha@iting Forester 48 M.J. at 3.

174. 46 M.J. 52 (1997) (holding invalid a pretrial agreement term that required the accused to waive “all pretrial mdtiefisg kthat no relief is appropriate
where the record indicated that the accused had no viable motions to make).

175. Forester 48 M.J. at 4.

176. Forestercontinues th&iveraapplication ofUnited States v. WeasleBeeUnited States v. Weasler, 43 M.J. 15 (1995). Courts will allow the parties to bargain
and, if there is an offending term (statutorily or inconsistent with public policy), look to the record to see whethesétkraceived the benefit of the bargain before
finding prejudice under Article 59, UCMJ.

177.1d. The CAAF held that accusatory stage unlawful command influence is waivable when proposed by the defense. Judge Widss toacestdt, but stated

that the majority would “[regret] the message that this majority opinion implicitly sends to commandert.21 (Wiss, J., concurring). Practitioners may have
attached more impact Weaslermany believe that it opens to door to negotiation of terms previously prohibited.

MAY 1999 THE ARMY LAWYER « DA-PAM 27-50-318 17



extended to pretrial agreement cases in gefférBractitioners pretrial agreements. This is not the interpretation of the law that
must be careful during the negotiation phase to ensure that preche CAAF intended inWeasler Further the CAAF has
trial agreements are organized consistent with R.C.M. 705.  reminded practitioners that the medium for negotiation is a
“qualified free market” with both sides standing on a level play-
Second, there is no substitute for a writing. Although the ing field. Two 1998 cases signify this treligl.
CAAF did not grant relief irMooney it voiced its dislike for
oral pretrial agreements. It appears thaMbeneyterms were In United States v. Perimgff the CAAF reviewed a pretrial
created in the midst of trial and the parties decided to proceedgreement term that appeared to release the government from
without taking a recess to secure a written pretrial agreementthe obligation to forward a vacation of suspension action to the
It may be expedient to proceed without taking a recess to securgeneral court-martial convening authority for review and
a written pretrial agreement, but the parties risk having anaction®* In exchange for his guilty pleas at a special court-
appellate court chide counsel or grant the accused relief fomartial, the accused secured a pretrial agreement that required
doing so. Practitioners must remember that noncompliancethe convening authority to suspend all confinement in excess of
with the procedural rules in this sensitive area causes signifi-thirty days!®® If the accused committed post-trial misconduct,
cant concern at the CAAR the agreement appeared to release the convening authority from
the sentence limitatiot¥® The agreement also provided that the
hearing provisions of R.C.M. 1109 would apply to any action
Alcohol, Bug Spray, and the Free Market of contemplated that resulted from post-trial misconéfiict.
Pretrial Agreements: Perlman and Bray
The court-martial sentenced the accused to reduction to E-1,
One of the unfortunate by-products of the CAAF's earth forfeitures, a Bad-Conduct Discharge, and confinement for
shattering opinion itnited States v. Weasl&ris the idea that  fourteen week&? The accused served the thirty days, and after
R.C.M. 705 now permits the government and the defense toreturning to the base, committed additional misconduct by con-
negotiate, agree to, and approve any and all terms imaginable isuming alcohol in his barracks. The special court-martial con-

178. SeeUnited States v. Bartley, 47 M.J. 182 (1998ke alsdCoe,supranote 162, at 50.

179. SeeUnited States v. Benitez, 49 M.J. 538 (N.M. Ct. Crim. App. 1998) (holding that the government may not propose a terringbdheegecused to waive
statutory or constitutional speedy trial rights). It was clear from the record that the accused had a viable Article 1G@ebt@MJ art. 10 (West 1999) (requiring

the government to exercise due diligence, upon arresting or imposing pretrial confinement, to “inform him of the specifitwitichche is accused and to try him

or to dismiss the charges and release hirSge alsaJnited States v. Williams, 49 M.J. 542 (N.M. Ct. Crim. App. 1998) (holding that a pretrial agreement was valid
wherein the government agreed to suspend forfeitures and waive automatic forfeitures when the accused was not entitidcioywagces upon conviction).

The fact thaheitherside was aware of a new Department of Defense Regulation, which mandated forfeiture of pay and allowances of service egialieskio

who are later convicted, was important. Because the government was not aware of the regulation, it could not unlawftily ahused into acceptance. While
both cases may eventually end up at the CAAF, the NMCCA opinions are indicative of the exacting reviews in thé/easlerahdRivera See alsdJnited States

v. Acevedo, 46 M.J. 830 (C.G. Ct. Crim. App. 1997) (holding that term in pretrial agreement requiring the government tdasuspenanths and then remit a
dishonorable discharge did not preclude approval of an adjudged bad-conduct discharge).

180. Practitioners should also remember thaMbeneyandForresterinvolvedspecified issuesThe CAAF thought them important enough to raise sponte

181. 43 M.J. 15 (1997)SeeMajor Ralph H. KohlmannSaving the Best Laid Plans: Rules of the Road for Dealing with Uncharged Misconduct Revealed During
Providence InquiriesArmy Law., Aug. 1996, at 3 n.70 (pointing out the beginning of the trend, but not adopting the view that everything is subjeétiomegot

182. One other case has “fair market” implications, however, it is an intermediate service court case and its impactrognasségsed until the CAAF has an
opportunity to review it. United States v. Pilkington, 48 M.J. 523 (N.M. Ct. Crim. App. 1998) (holding that an accuseddtatstthenter into an enforceable post-
trial agreement with the convening authority when the parties decide that such an agreement is mutually beneficial).

183. 48 M.J. 353 (1998) (sum. disp.).

184. SeeUnited States v. Perlman, 44 M.J. 615 (N.M. Ct. Crim. App. 1986 alsaJCMJ art. 72(b) (providing the substantive and procedural law for vacating of
suspensions). In conjunction, R.C.M. 1109(d)(2)(D) establishes a two-step process for vacation actions. Vacation dvithona gereeral court-martial sentence
or a suspended special court-martial sentence including a bad-conduct discharge must be forwarded to the general amumtenargauthority after a hearing
on whether the probationer violated the conditions of suspensions. The general court-martial convening authority wié detetinginto vacate the suspension
after reviewing the hearing officer’s recommendation. The hearing officer is usually the special court-martial convenityg &ebBulCM, supranote 50, R.C.M.
1109(d)(2)(D).

185. United States v. Periman, 44 M.J. at 615, 616 (N.M. Ct. Crim. App. 1996).

186. Id.

187. 1d. at 616.

188. Id.
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vening authority (SPCMCA) vacated the suspension and theaccused > The NMCCA took a very paternal view of the
accused served the remainder of the confinement. Obviouslyfacts and the term iReriman The CAAF appears to take an
the government and the defense had different interpretations oéxpansive or “qualified free market” view of the case. The
the meaning and the intent of the term. On appeal, the NMCCAsummary disposition ostensibly permits an accused to bargain
held that the provision purporting to release the SPCMCA fromaway R.C.M. 1009 rights as long as the record indicates that
the two-step R.C.M. 1109 vacation process was invalid. Thethere are no violations of titiveraRule!®® While the CAAF'’s
court held that Article 72, UCMJ, and R.C.M. 1109 contain a determination is less paternal, practitioners should be cautious
congressionally mandated procedural right that has the samabout including vacation proceeding waivers in pretrial agree-
impact as a constitutionally protected procedural right. ments. At a minimum, the government should ensure that all
Moreover, the NMCCA held that this congressionally man- parties fully understand the meaning and effect of the term in
dated right was one that the accused did not have the authoritlight of the NMCCA's opinion inPerilman The government
to waive!®° might decrease the potential for adverse appellate court review
by including language in the pretrial agreement that fully
The CAAF's summary disposition affirmed the NMCCA explains the effect of the term.
result, applying the new rule bfited States v. Smith The
summary disposition, however, nudged open the door to United States v. Brd¥y also illustrates the CAAF’s “quali-
another test case on whether a waiver of the right to a completéied free market” approach to the negotiation of pretrial agree-
vacation proceeding might be an appropriate term in a pretrialments. InBray, the accused was chargedter alia, with
agreement. Employing equivocal language, the CAAF notedassault and battery on a five-year-old child, kidnapping that
that the NMCCA “dichot errin holding [that] the special court-  child, and committing indecent acts on the cHitdHe negoti-
martial convening authority wrongfully repudiated the pretrial ated a pretrial agreement that limited the potential confinement
agreement®? The CAAF further noted that it expressed “no to twenty yeard®® The accused completed the providence
opinion as to whether such a procedure might be waived on annquiry. During the sentencing proceeding, a defense witness,
appropriate recordt® citing United States v. Rivetd to sup- who was a psychiatric social worker, testified that “it was pos-
port its rationale. sible that appellant was not responsible for his actions because
of having sprayed insecticide at some unspecified earlier period
PreviouslyPerImanwas interpreted as a case that indicated of time, thus precipitating, she ventured, a psychotic reaction
that an accused could not introduce a term “where there is akin to a similar one he had experienced in 1987The mili-
strong indication that Congress created a nonwaivable substartary judge, noting the possibility of a defense, informed the
tive right, no matter what great benefit accrues to the accused of the potential defense to the ch&tg&he military

189. Id. This is the authors reading of the opinion.
190. Periman 44 M.J. at 617.

191. 46 M.J. 263 (1997) (holding that a pretrial agreement term that provides for vacation proceedings and processitigle7@gMJ, and R.C.M. 1109 in
the event of future misconduct cannot be interpreted as waiver of the general court-martial convening authority’s resfmnsifit and act on a vacation).

192. 48 M.J. 353 (1998).

193. Id.

194. 46 M.J. 52 (1997).

195. SeeCoe,supranote 50, at 25, 28.

196. See generalloe,supranote 162, at 44, 52. Theiverarule, which the CAAF applied to a pretrial agreement involving a term which required to accused to
waive” all pretrial motions, is as follows: an accused will not be entitled to relief from a potentially invalid or expemsiwea pretrial agreement if the accused
proposed the term, benefited from the term, he or the record fails to identify a right deprived, and the record or tHailsctushdw that a viable motion could
have been made but for inclusion of the term in the pretrial agreement. The CAAF appears to view the two-step vacates fphaugsaitside the rule of United
States v. Mezzanat®&eeUnited States v. Mezzanato, 513 U.S. 196 (1995) (holding that some rights are not subject to bargaining, as they isvalees@hin-

damental to the reliability of the fact-finding process that they may never be waived without irreparably discreditingrttig syst

197. 49 M.J. 300 (1998). While the article does not review ineffective assistance, practitioners shouBresmiewscertain how the CAAF reviews ineffective
assistance of counsel in the context of pretrial agreement negotiations.

198. Id. at 301.
199. Id. at 307.

200. Id. at 302. The majority opinion notes that the witness testified “undismayed by a lack of education, training, or credbetigalin of toxicology or psy-
chiatry . .. ."Id.
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judge also informed the accused of his right to withdraw his grants an accused almost unlimited authority to withdraw from
plea and the meaning and effect of that actidrifter a short a pretrial agreemeidt? Conversely, R.C.M. 705 (d)(4)(B)
recess and receipt of counsel’s advice, the accused withdrew hiprovides that a convening authority can only withdraw from a
plea?®® Shortly thereafter, the accused negotiated a new pretrialpretrial agreement in certain circumstances. The relative posi-
agreement with the convening authority—but this time the tions of the parties, as specified in Manual give an accused
agreement only limited the accused’s confinement to thirty the advantage by severely restricting a convening authority’s
years?** The military judge sentenced the accused to thirty- right to withdraw from a pretrial agreement—the government
seven years of confinemefit. On appeal, the CAAF consid- and the defense are on a level playing field.
ered whether the accused was prejudiced when the convening
authority increased the quantum portion by ten years. The CAAF easily resolved the issue. In doing so, the Court
noted that the accused: (1) had the benefit of a level playing

The CAAF held that when an accused withdraws from a pre-field regarding withdrawal under tHdanual, (2) decided to
trial agreement, especially after receiving the benefit of coun-forego the military judge’s offer to reopen the providence
sel’s tactical advice, he is left to the unpredictable forces of theinquiry, (3) had the benefit of informed counsel’s advice, (4)
market in negotiating a second pretrial agreerffénk.conven- received two explanations of his rights from the military judge
ing authority can increase the sentence cap without violatingbased on a term in the pretrial agreement that dealt specifically
the spirit and intent of R.C.M. 73%,absent any defense reli- with withdrawal of his pleas, and (5) still received a substantial
ance on the original pretrial agreement. In holding that the benefit from the second pretrial agreentéht.
accused was not prejudiced, the CAAF noted that this rule was
neither new nor unique to the militef.

Practitioner Tips and Considerations

In addition, the CAAF noted the disparity of authority
between an accused and a convening authority to withdraw Regarding practice consideratioriBray reminds defense
from a pretrial agreement. Rule for Courts-Martial 705(d)(4) counsel to be careful when introducing evidence during the sen-

201. Id.
202. Id.
203. Id. at 303.
204. 1d.
205. Id.
206. Id. at 308.
207. MCM,supranote 50, R.C.M. 705.
208. Bray, 49 M.J. at 308 (citing American Bar Association Standard for Criminal Justice 3-4.2(c); United States v2Bevlistet48 (C.M.A. 1987)).
209. MCM,supranote 50, R.C.M. 705 (d)(4). This rule provides that an accused “may withdraw from a pretrial agreement at any timeth®aexesed may
withdraw a plea of guilty or a confessional stipulation entered pursuant to a pretrial agreement only as provided in Rbg &1.831Qd), respectively.ld. Pleas
are normally entered in connection with a pretrial agreement in courts-martial.
210. Id. R.C.M. 705(d)(4)(B). This rule provides:
[A convening authority can withdraw from a pretrial agreement} at any time before the accused begins performance of prtaitisesito
the agreement, upon failure by the accused to fulfill any material promise or condition in the agreement, when inquirjlitanythedge
discloses a disagreement as to a material term in the agreement, or if findings are set aside because a plea of quiltyienterethe agree-
ment is held improvident on appellate review.
Id.
211. Bray, 48 M.J. at 308. The CAAF noted that the accused received a seven-year sentence reduction under the second pretriaDagregagerdte the impor-
tance of knowledge—the CAAF acknowledged that the accused was fully apprised of the impact of withdrawal and was wekbtottied‘bug spray” defense
after counsel had an opportunity to investigate it. Having full knowledge of his rights led the CAAF to conclude:
We perceive no fundamental unfairness or inequity in these circumstances which would reasonably justify relieving ajie bavri @bl-

untary decisions (citations omitted). A criminal accused may face many difficult choices in the criminal justice sysiaitnddes not render
that process constitutionally unfair (citations omitted). Finally, the accused has not shown that he relied to his dethmérgt@greement
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tencing hearing. While the defense sought to introduce the psytime, it opened a Pandora’s box regarding the appropriate pro-
chiatric social worker’s testimony for mitigation purposes only, cedure to resolvBatsonissues involving post-trial affidavits.
it still raised a defense. Better witness preparation may have
produced better results. Here, the accused was deprived of a In Ruiz the accused was convicted of adultery and fraterni-
ten-year reduction of his confinement because of a sentencingation?'’ After voir dire and causal challenges, the trial counsel
witness’ testimony. exercised his peremptory challenge against the only female
member of the pané® The defense objected undgatson
Finally, Bray andPerlmanindicate, and apparently resolve, “asserting that the challenge was sexually motivated to elimi-
the CAAF’s position on “Freedom’s Frontier” regarding the nate the prospect of a femak®"While the Supreme Court had
application oWeaslerand the free market approach to pretrial deliveredJ.E.B. v. Alabama ex rel. T,B? the CAAF had not
agreementsPerlmanappears to revive the view that the door addressed the application®tsonto gender, nor could either
is open to waiver of almost anythitjf the parties do notvio-  counsel obtain a copy of the case for the military judge to
late Rivera Bray reiterates that an accused’s decisions in the review before ruling on thBatsonobjection??* The military
area of pretrial agreements, done with the benefit of counseljudge ruled thaBatsononly applied to race-based peremptory
will foreclose an accused from an appellate argument that hechallenges and refused to require the trial counsel to state a gen-
was somehow prejudiced by that decision. Practitioners, thereder-neutral reason supporting the peremptory chall&hge.
fore, have a clear picture of the CAAF’s position in this area of
the law. The AFCCA refused to grant relief, holding that when a mil-
itary judge considers Batsonobjection based on gender, the
per serule of United States v. Moot€ does not apply. The
Peremptory Challenges: A Complete Circle rationale was thaatsonis based on racial discrimination, not
gender discrimination. In addition, while gender might be a
While the CAAF was relatively quiet in the areas of voir dire pretext for racial discrimination, the court noted that there are a
and challenge®? it delivered a significant decision in the area small percentage of females in the military and serving on a
of peremptory challenges. In doing so, it aligned itself with the panel indicates that the government peremptory challenge
present civilian federal court application Uhited States v.  against a female in a rape case was exercised in gooéfaith.
Batsor?'* In United States v. Ryf#® the CAAF completed the
circle®® of Batson'sapplication to courts-martial. At the same In 1988, the CAAF widened the frontier of military justice—
it began to applBatsonincrementally to the military justice

212. Practitioners must remember that the appellate court will ask whether the term is in conflict with R.C.M. 705, jpybang@dhited States v. Mezzanato

213. The big issue in causal challenges last year involved the appropriate application of the implied bias doctringdoythestick systemSee generally supra
note 162, at 74.

214. 476 U.S. 479 (1986). The CAAF aligned itself with federal civilian court applicat®atednbut retained prior military case law establishing restrictions on
the application oBatsonto courts-martial.See infranote 230 and accompanying text.

215. 49 M.J. 340 (1998).

216. SeeCoe,suprg note 162, at 25 (discussing military cases and rationale involving the applicaiatsofito the military justice system).
217. The accused was a captain. He was sentenced to a dismissal and a repuia#@.M.J. at 340, 341.

218. Id. at 342.

219. Id.

220. 511 U.S. 127 (1994) (holding that gender is a suspect classificatiorBatsiay}.

221. 49 M.J. at 343.

222.1d. at 342. The military judge agreed to reconsider his ruling pending receipt of a copy of the case. Because the caseamesveisgas jurisdiction, counsel
could not obtain a copy of the case. The “matter was never mentioned again” and the trial proceeded to colahpletion.

223. 28 M.J. 366, 368 (C.M.A. 1989) (holding there is no requirement for an objecting paBigtgoascenario to provide extrinsic evidence of intentional discrim-
ination in courts-martial).

224. SeeUnited States v. Ruiz, 46 M.J. 503, 508 (A.F. Ct. Crim. App. 1997). According to the AFCCA, females make up less thant2{ tiexanilitary popu-
lation. This produces less female membership on a panel. In a rape case, therefore, one would logically conclude ¢hantret gaould want a female member

on the panel. This led the court to conclude that there are situations (for exaggpleramenperemptory challenge against a female in a rape case) where the
application ofBatsonwould yield “absurd results.d.
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systen??s In 1989, it fashioned thger se“automatic trigger” Moore majority, “after today"-meaning the date of thi@ore

rule of United States v. Moof&° which eliminated the require-  decision (10 August 1989} Consistent with the incremental
ment for the party making Batsonobjection to produce evi- and conservative approach that the CAAF has tak&aison
dence of discrimination. Last year, bhnited States v.  jurisprudence, Judge Sullivan opined that Yiighamrule
Witham??” the CAAF appliedBatsonto the defense and to sit- should also be applied to cases occurring after the date of the
uations involving gender when the military judzgled on the Withamdecision (30 September 19%#) In addition, Judge
party making a peremptory challeng® provide a supporting  Sullivan disagreed with the majority’s decision to remand the
reason for that challenge. Ruiz the CAAF completed the case for DuBay* hearing to determine the essential findings
Batsoncircle??® in the military justice system—it set aside the of fact that support the peremptory challenge. He noted that
AFCCA's determination and held tHaatsonapplies in allgen-  there was no dispute that the trial counsel exercised his peremp-
der situations, whether the military judge requests a reason sugtory challenge because the member was a contracting officer
porting the peremptory challenge or &5t.Counsel making a  whom he believed would hold the government to a higher stan-
peremptory challenge against a female court member must nowdard of proof than normally requiréd. Judge Sullivan inti-

be prepared to give a gender-neutral reason supporting the chatnates that the majorityBuBayapproach is inconsistent with

lenge undeBatsor?® recent case law permitting an appellate court to resolve issues
when there are noncompeting affidavits concerning what
While Ruizappears to complete the circleBdtson'sappli- occurred at a court-marti#: Although not specifically stated

cation to courts-martial, it caused two judges to vigorously dis-in his dissent, Judge Sullivan’s view can also be seen as criti-
sent. Judge Sullivan noted that the majority’s retroactive cism of the majority for departing from a practice that is gener-
application of theMoore per serule diverged from specific  ally accepted in the civilian federal courts. Specifically, some
wording inMoore He stressed that tioore per seule itself federal circuits permit the parties to file competing affidavits in
departs fromBatsonand was to be applied, according to the Batsonchallenge situations for appellate resolufi®n.

225. SeeUnited States v. Santiago-Davila, 26 M.J. 380 (1988) (holding that an accused has an Equal Protection and Due Probedsiedyta jury from which
no racial group has been excluded).

226. 28 M.J. 366 (1989).
227. 47 M.J. 297 (1997).

228. SeeCoe,supranote 162, at 72-74. The other important case involving applicatiBatebnis United States v. TullochUnited States v. Tulloch, 47 M.J. 283
(1997) (holding that a trial counsel who make a peremptory challenge must provide a reason that is plausible, reasosredildeambe Batsonobjection). By
“completing the circle” this article suggests that the CAAF has placed military justice on the same plane as the civdiaodetein the application &atson

taking into account tha@atsonis applied differently in the military justice system. One could argue that this is not true with regard to religioning.¢odite

CAAF, Batsondoes not prohibit religion based peremptory challen@eeUnited States v. Williams, 44 M.J. 482 (1996). There are no reported cases in which a
military judge has ruled otherwise. In the federal district courts, however, there are a few cases indicating that ffaglgen “sufficiently intertwined with the
criminal charges” then religion would be a sufficient basis Basoninquiry. SeeUnited States v. Sommerstein, 959 F. Supp. 592 (E.D.N.Y. 1997); United States
v. Stafford, 136 F.3d 1109 (7th Cir. 1998); United States v. Greer, 939 F.2d 1076 (5th Cir. 1991). Some states haveak eettilyha issueSeeThorson v. State,

721 So. 2d 590 (Miss. 1998); People v. Martin, 75 Cal. Rptr. 2d 147 (Cal. Ct. App. 1998). It appears that the CAAF hasmartitoaidus opportunity to explore

this issue—or may not have fully appreciated the impact of religion to the African American Mason organization when W\iléaided

229. InUnited States v. Withathe military judge called on defense counsel to provide a gender-neutral reason to support its challenge against the o@gnfeena

of the panel.SeeUnited States v. Witham, 47 M.J. 297 (1997). The defense failed to provide the gender-neutral reason and the militmjejditiye geremptory
challenge. IrRuiz the CAAF reasoned that “[b]Jecause the military judg@ithamrequired the explanation at trial, we had no occasion to formally to reach the
question of whether thigloore per seule extended to cases of potential gender-based discrimination. For the very same reasons as arfibodeéetiowever,

we now hold that it doesRuiz 49 M.J. at 344.

230. Id.

231. 49 M.J. 348.

232. 1d.

233. United States v. DuBay, 37 C.M.R. 411 (C.M.A. 1967) (providing for post-appellate consideration of cases by a toalgsdiye factual issues).

234. Ruiz 49 M.J. at 348-49. The majority indicated th@uBayhearing was required because a “post-trial affidavit is invariably an inferior substitute for resolving
factual controversies.id. at 344. The majority noted that tBeBayjudge would be “better equipped than the trial judge” to deal with: (1) the fact that the voir dire
did not deal with the contracting officer issue; (2) the AFCCA's erroneous implication that the only reason for the pecbaif@nge was the contracting officer-
higher standard of proof issue; and (3) the AFFCA's failure to consider the trial counsel’s first reason (“that the courbaxeisieery small and, especially if there

is a large panel, gives the members minimal space to properly hear a tésat'844. According to the CAAF, these facts and the failure to properly assess them,

according to the CAAF, “becloud[ed] the AFCCA's conclusions that the government gave a non-gender basis for the perdiaptey.thh at 345.

235. See generallynited States v. Ginn, 47 M.J. 236 (1997) (holding that an appellate court is not authorized to determine questionsceffacy@post-trial
claim solely on the basis of conflicting affidavits submitted by the parties).
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Judge Crawford also strongly dissented, writing that the  The last three years at the CAAF and the intermediate ser-
extension oMoore was unnecessary. She stressed that therevice courts have been significant regarding pretrial and trial
was no “historical basis” for application of tivdoore per se procedure. In 1996, the courts recognized the military judge’s
rule in the first place because the “[p]attern of using peremptoryauthority to control voir diré! and thequalified sacrosanct
challenges to prevent minorities from sitting on juries . . . could nature of the providence inquiry by prohibiting its use to con-
not exist in the military because each side is limited to a singlevict an accused of a greater offense in a mixed plea?€ase.
peremptory challenge?” She also concluded that the majority 1997, the courts broke new ground by giving an accused a qual-
opinion would require that the issue of gender discrimination beified right to an open Article 32 investigatiétiand modifying

litigated at every triad® and extending the application Batsonto the governmeft
and the defensé®
Practitioner Tips and Considerations Most recently, the courts have changed the face of the court

member panel by holding that the criteria for court member
Ruizprovides clear guidance for counseBitsonsituations duty is identical with the criteria that is used to select com-
and is consistent with previous decisions in this area of the lawmanders. Additionally, only soldiers in grades E-2 and below
Meticulous preparation is essential to execute effective voirmay be systematically excluded from panel membership. The
dire and challenges. Counsel must be prepared to provide £AAF reaffirmed the “qualified free market” approach to the
sensible, plausible, and clear reason for peremptory chalnhegotiation of pretrial agreements. It expanded the impact of
lenges—one that is both race ayghderneutral. In addition, military jurisprudence by applying a constitutional analysis to
Ruizindicates the CAAF’s willingness to be a “leader in eradi- a problem that appeared to be military in nature. Finally, it
cating racial discriminatio® and other forms of unlawful dis- completed the circle dBatson'sapplication by extending the
crimination. There is no reason wBwatsonshould not apply =~ Moore per seaule to gender.
to the military justice system through tl@ore per seule. By
requiring an explanation of all peremptory challenges upon a Most, if not all, of these decisions have resulted in signifi-
Batsonobjection, the CAAF assures that there are no viola- cant expansion of the government’s or the accused’s rights, not
tions, consistent with the Supreme Court’s 1986 mandate. Thegust a restatement of existing law. All of the decisions have pro-
maturation ofBatsonjurisprudence since 1986 in courts-mar- vided practitioners with good guidance to execute their mis-
tial, and especially over the last three years, has expanded th&ons. On a structural or fundamental level, CAAF opinions
rights for all who are involved in the military justice system.  appear to establish the boundaries on the frontier of military
justice. The decisions in the last three years have shaped the
basic foundation of the Twenty-First Century military justice
Conclusion system by indicating that the source of procedural and substan-
tive rights will not only have a purely military genesis. Rather,
“If we want to talk about freedom . . . we must mean freedom the courts will more readily adopt and apply civilian federal
for others as well as ourselves, and we must mean freedom foprocedures and jurisprudence, and interpret the law expan-
everyone inside our frontiers ..”.240 sively where statutes perniff. The impact of those decisions

236. Judge Crawford raised this point in her dissent. Currently, the Second, Fourth, Fifth, Sixth, and Seventh Cirttliis peactice.SeeRuiz 48 M.J. at 350
(Crawford, J., dissenting)See alsdJnited States v. Vasquez-Lopes, 100 F.3d 996 (9th Cir. 1996) (unpub.); United States v. Tipton, 90 F.3d 861 (4th Cir. 1994).

237. Ruiz 49 M.J. at 351. Also, Judge Crawford provides an interesting opinion to her dissent-she op@sdhsiiould never have been applied to the military
justice system in the first place. She concludes that Article 25, UCMJ, contains criteria for court member selectiont afi@ isyséem of checks and balances to
ensure that a member is not excluded from panel membership on the basis of unlawful discrimthattd#b2 (Crawford, J., dissenting).

238. Id. Essentially, Judge Crawford indicates that the majority opinion requires that the issue be litigated at every trial.|dOrseshioawever, that the majority
indicated there must still be an objection to the peremptory challenge and “[c]ertainly it is no more difficult for coexyglainaa challenge involving gender that
it is for one involving race.”ld. at 344.

239. United States v. Santiago-Davila, 26 M.J. 380, 390 (1988).

240. WnDELL L. WiLkie, ONE WoRLD, quoted in GEoRGE SELDES, THE GREAT QuoTATIONS at 385 (1967).

241. SeeUnited States v. Williams, 44 M.J. 482 (1996); United States v. Jefferson, 44 M.J. 312 (1996).

242. United States v. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996).

243. SeeABC, Inc. v. Powell, 47 M.J. 363 (1997).

244, SeeUnited States v. Tulloch, 47 M.J. 283 (1997).

245. SeeUnited States v. Witham, 47 M.J. 297 (1997).
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adopting this course of actiéfi,especially the 1998 cases of v. Reynoldg>° andUnited States v. RutZ* will be felt for years
United States v. Whif&United States v. Pric&°United States  to come.

246. The CAAF does this to ensure that a statute is not applied with form elevated over substance. Unfortunately, mésyetiuks in the accused losing the
ability, on appeal, to prevail based on a technical argun®&ee.generallysupranote 162, at 44,See alsdJnited States v. Reynolds, 49 M.J. 260, 264 (1998).

247. SeeUnited States v. Mayfield, 45 M.J. 176 (1996); United States v. Turner, 47 M.J. 348 (1997) (discussing court-martial)pe3sealselUnited States v.
Rivera, 46 M.J. 52 (1997) (discussing the area of pleas and pretrial agreements).

248. 48 M.J. 251 (1998).
249. 48 M.J. 181 (1998).
250. 49 M.J. 260 (1998).

251. 49 M.J. 340 (1998).
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