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Introduction , 

I 

en the p&tica.l observer traveled 
through America in the 1800’s, he noted that &&cans we= 
a litigious lot. We have not changed much. We still seem to 
amaze the citizens of other countries without fondness for 
law suits. While Americans are said to have no great 
fondness for lawyers, there are a lot of lawyers and they are 
needed for nearly all important acts and events in our lives. 
We have built up elaborate structqres to present our claims 
and complaints against one another, to decide who is right, 
and to get a pronouncement to that effect from an impartial 
third party. If everyone in the United States who had a right 
and a reason to take someone else to court actually did so, 
litigation surely would absorb most ofthis nation’s energies. 

Other ways to d v e  disputes exist. At a time when 
us are trying to do more with less,we need to look at alterpa­
tives. The alternative I,want to present is the settlement of 
appeals filed with the Merit Systems Protection Board (MSPB 
or Board). I intend to tell you something about the Board’s 
view of settlement, some reasons for you to consider settle­
ment favorably,and some approachesyou can take. My mes­
sage is that settlement is a respectable, advantageous, and 
economicalresolution to many cases and that cultivatingposi­
tive attitudes and creative strategies in settlement is worth 
your while. 

l 

e MSPB settlesa I 
Recently, I visited our regional office in St. Louis. An 
administrative judge there told me that when he first began 
raising the possibility of settlement with parties to a case,they 
would respond, “Can w o that?” They did no 
they could settle. 

Since 1983, the MSPB has relied increasingly on pre­
hearing conferences and settlement negotiations to resolve 

I 
­

appeals. ’Iherate of settlementhas risen kxordingly. Around 
fay percent of initialappeals filed in our regional offices are 
dismissed for untimeliness or lack of jurisdiction. In fiscal 
year (FY) 1985, eighteen percent of the cases that were not 
dismissed were settled. By FY 1988, the rate had risen to 
forty-eight percent. It has held,steadyat about that level for 
the past three years. Last fiscal .year,that amounted to nearly 
2000 cases settled. 

How Do WeDo It? 

s adopted a policy favoring settlement
12e t  fact be @own. This policy is not an idiosyncrasy of 
ours. y e  are 4 fhe mainstream of adjudicators-from the 
federal district courts to the Federal Labor Relations Author­
ity-in our emphasis on informal resolution of disputes. The 
MSPB’s ptoceduresrequireOUT administrativejudges to focus 
lhe parties’ qttentions on wttlement at the very beginning of 
each adjudication. Nearly all of the roughly 7000 appeals 
filed with the Board annually go f i s t  to an administrative 
judge in one of our eleven regional offices. The Board pro­
motes resolution through settlementat that stage. 

nisaative judges to facilitate settlements. 
One useful resource for this purpose is the Federal Judicial 
Center’s publication, Settlement Strategies for Federal 
Dishier Judges. Ouradministrativejudges attend training and 
exchange techniques ,yith each other, both informally and in 
formal settings. I am proud to say that our success in the use 
of alternative methods of resolving disputes has been cited in 
the deliberationsof both houses of Congress on the Adrninis­
mtive Dispute Resolution Act of 1990. Alternative methods 
of dispute resolution have become a tradition with us and our 
administrativejudges have considerable expertisein this area. 

I have heard more than Once that our administrativejudges 
.are overly enthusiastic in encouraging settlements. Ieven 
have been asked whether their performance standards require 
them to settle a certain number of their cases. The answer to 
that question i s  “no.” That the Board has an interest in 
settlements is true. That interest is reflected in perfmance 
standards that require general adherence to a number of 
practices, including engaging the parties to a dispute in 
settlement activities. Perfurmanceabove the fully successful 
level cun be demonstrated through expert and creative 
settlement efforts, but we have no numerical requirementsand 

?hese & a h  also were presented at m&gs rpansod by thc Mficc of Personnel Mwagement m SL Louis. Miss&& and phia. Pmsylvania: py the 
Departma of Lbor inWashington. D.C.: and by the Society of Federal Lbor Relations Rofersiondr m Virginia Besh.Virg e author wish- tb express 
her apprecintim IO LindaLBowdoin.her exea~tiveassistan& for assisting in the prcparplion a�these ranarltr. 
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no positive requirements for settlement as.opposed to,@er 
methods of managing cases. 

Some of our administrative judges pursue settlemen 
directly. They place settlement befo 
objective and direct their attentions tow 
prehearing stage. Other administrativejudges hardly mention 
settlement to the parties at all,but they assure at the outset of 
prehdng discussions that e&h si& b o i s  what thkjother 
tiheady has tiffered.' At d e  &d, settlementis raise'd as a pos­
kibility, based on the positi&ns%he have taken and &e 
i'nterests they have expressed du e ptehearing con­
ferences? Both app&hek have re n high dates'bf set­
admen; I think thih demonstrates"that' the parties themselves 
see advantages in setdement. Whithdver approach 'is used, 
the administrativejudge certainly will follow the Board's 
practiceof requiring prehearing conferences. 

When the parties settl ,the administrativejudge 
usually dismisses it, based on the settlement. The adminis­
trativejudge first must determinethat the pm~es'acmhlly~have 
yeached a settlement, that they understabd ?& drms>@dthat 
thty h g m  about 'whethertd have it entered into the k o G l  If 
w settlement agreement"becomesa part of&e recarit''then it 
is enforceable by the Board. The adminish%tivejudg 
conclude that an agreement is lawful bn'its'face and 
entered into by the parties before it is entered into thk record. 
"Last chance" agieements. i n  which appellants waide their 
rights to a p p d  to the B so must M'foond to have been 
enteied into in good fai eburse,'the arties can &settle'a 
case without the admh ge's in3olvement If such 
a settlement is reached and the appeal is withdrawn, the Board 
loies jurisdiction over it. In these Lcas&,tthe 

bytheBoard. 3 ' 

You should settle'if s&ttlemc!ntpromoted 
ast.;''In that connection, Iwould like to'dispel a cobple bf 
bogus reasons for settlement zhd then suggest 
binkare some good reasons to settle. 

; '  I 

In the department of the bogus, 
parties sei an administrative'judge's enthusiam for settlement 
hs dangerous. Some practitioners have told me that ihey *e 
concerned that their rdfusals to settle fnight dispose'be 
'Administrativejudge to &le against them at thelhearing. I 

bgional offce'inAUanta for three years. ''My tenure in that 
job was at the beginning of the Board's erhphasis on settle­
ment. I krsondly enjoyed helping the parties settle their 
&disputes. The process generally & a pbsitive onk'that &ften 
results in a solution that satisfiesboth parties. Inever would 

would have done so. 

econd, Inot only was an administrative judge for the 
,but also represented an agency before the Board for 
five years when settlement was reaching its current high -Because we approached settlement reasonably and 

nts when they made sense, we did not 
when we had cases that we could not 

settle in good conscience. When we had to decline to settle, 
we did not hesitate,to point out to the udge our 
reasonable6veialI 

I t  

While 1 cannot speak first-hand on 
the point of view of apljeIlants, I 
that inclines me toward .the 'same conclusi 
specrive. As a private practitioner in North Carolina, I repre­
sented employees in their appeals of personnel actions and 
defendants in criminal c d s .  :Inever settled an employment 

hot think the concern%redistic. 

F 

not true'in eachJ*d every case. Settlemtnt can be'an even 
longer procedurein some cases. meboaid encourages&#le­
ment for a dumber of reasons, including'ovd'dconomy. 
'&payers, we all should have ekonomy of govemment i n  
mind as ke'approach o& jobs, bid the Bkd's cbn3enience 

not the main reasons for 

I '  

" You should try to settle cases in whicli &ttlemencis In 
client's best interest Let me review with you some rea'sons 
why your client's interest may be served by settlement. Not 
all these reasonswill apply to all cases, but some of them will 
apply to most. Keep in mind, as bou consider the reasons that 

at the Outcome ofthe Case 

' J  We dlknbw'thit ho case'isa certain winner. ~ltrprispls.that F 

come up at the hearing can undermine a position-thatorigi­
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1 SettlementPlaces You and the Other 

case is adjudicapd, the administrative judge is  in charge,F? Always remember that the parties have much greater latitude 
in choosing a resolution than the adminj 

I . I , >  I .  I 

I , 

nf Can Get You a Better peal than , 

a Decisionfrom the Administrative Judge 

As udge, I sometimes was ted by
,$lie limited choicesI had in decidinga case. Icould reverse or 
uphold,theagencyfsactioq o the penalty:' hat was 
if other thin the,question of ' fees. Administratiye
judges'are Limited in their decisions to separating the winners 
from the losers. The options open to the parties aie far more 
Varid. 

performance case in which the 
after fony years of xpice. In 

settlement, she was allowed to resign with a clean record and 
was given a $6OOO cash settlement to Feposit in the retire­
ment s y h ,  sp 'that her annuity was increased. m e  agency 
did not have to go to hearing and ran no risk 
complicated performance case. The 
could not have rendered a decision tha 
parties in this manner. 

Also, consider the case of an em 
ceptableperforflance by an agency 
a reduction in force @IF). In seal 
reinstated and 'RIFed,"based partly on his lack of standing 
because of his unacceptable perfonnance rating. The agency 

and the employee did not have a 
t the employee's last perfoimfince 

rating of record was "unacceptable," Which would provide fair 
'wamingto other federaI agencies if the employee applied for 
another govemmentjob. 

A common type of settlementagrehent is 'the "last chance" 
agreement. In a "last chance" agreement, the appellant is 
reinstated to his or her position and withdraws the appeal. 
Accordingly,:the employee gets his or her job back with an 
opportunity to keep it. The agency gets the employee's con­
cession that, if the employee commits another violation of 
perfo&ce or conduct standard,he or 
without recourse to procedural m appella 

You also can considerpackaging a number of related issues 
into one settlement agreement. For example, if an employee
has filed more than one administrativeor judicial action based 
on personnel actions institutedby the supervisor who removed 
the employee, the employee may be interested in withdrawing 
all of the actions in return for assignment to a job with bother 
supervisor. Assuming that this resolution suits all the agency 
officials involved, it could be a good deal for everyone. ' 

P I 
, , Settlement Can Save You Money and StaffTime 

The time spent in prehearing conferdces can be b n  
ably less than the time required to present the case at hearing. 

This not always will be so, but the .lime spent in ,settlement 
should be considered in the context of the time that would he 
requiredof witnesses at the hearing, travel costs, and the time 
of the staff who would have to represent the parties at the 
hearing, 

I 

Settlement Can Cut Down on I 
and Tear on Ydur 

For some witnesses, the news that +ey will not have to 
testify is something like the news that they will not ha? to 
pndergo amputation of a limb. I hpe been told by managefs 
thatthey feel k though they are on trial at theBoard's hearings. 
Appellants and agencies' wi generally ,are unaccus­
tomed to the procedures of a h d Ihave been surprised 
by the intensityofthe d t y  that someof them have expressed. 
Some of ,theirreactions call to mind what the w~tnessesmust 

Alice in<Wonderland when the King of Hearp 
trial. His instructions to a witness went, "Give 

your evidence, ...h d  don't be nervous, or I'll have you 
executed on the spo~"He later expanded on the instructions, 
saying, "Give your evidence, .. .or I'll have you executed 
whether you are nervous or not." The author remarked 'This 
did not seem to mwura&the witness at al l . .  .." f 

e seen a judge take the King of Hearts'approach;
Iam certain that our administrativejudges do not. But ~u 
probably have seen, as I have, a perfectly honest and reliible 
witness begin to sweat and stammer,when he or she is testi­
fying under oath at a hearing. The witness's testimony loses 
credibility because the witness is scared. This is not good for 
your case. 

Further, testimonycan be acrimonious. After all, to prevail, 
the agency usually must discreditthe appellant's performance, 
integrity; OT competence in the hearing room in the presence
of the appellam The resultingbad feelings must bedealt with 
later. If you settlethe case, you can avoid these disadvantages. 

I 

Settlement Can Contribute to 
a More Harmonious Workplace 

Ithinksthatthe division ,of an agency's staff into "us". and 
"them"-whether or not employees and managers actually 
must appear as witnesses-is reduced through settlement. 
Because the settlementprocessisshorter,the length of a staff's 
preoccupation with rhe dispute also is reduced. Moreover, a 
"compromise" solution supports the perception that the two 
sides to 'the dispute are not "out for blood," but are out to 
solveproblems. An attitude of problem solving in the work­
place is productive for both management and employees. 
Disputes over personnel actions present anopportunity to put 
this approach intopractice. 

) b I 

Settlement .CanResolve a Problem Quickly 
T J 

UT administrativejudges render decisions with great dis­
patch in comparison with other administrative forums of the 
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government .Virtually'evejllcase is decided within 120 days
of the fding'of the appeal. The parties; however, can dome $to 
settlement in much"less time than thd. Moreoverj settlement 
tends to be a 0nd.e-and-fdr-allsolution. Settled'& geneially 
are not further appealable to the Board in Washington,'D.C:, 
or to the courts. 

One'sehdment h which I was involvkd,ikthe agency's 
ory. You probably know of ot$ers. 
Val 'for sexual harassment. The 

the charges identified about half 
Somewere agency emplo e&­

and some were employeks'of lo& agencies with wh1m w~ 
did business, which made'thisa very"sensidvk case. If the case 
had gone to' heding, all those women would have had to 
testify. ' Their testiin'onies would have subjected the? and the 
agency!toembdsment .  Because a cliance that the agency 
will not make its case always ettists. the manager might have 
been kturned to his job. The witnesses feared retaliation.if 
thatshould happen. bnewhole division of the office wascaught 
up in the various aspects of the case. It ended in a settlement 
in which the manager waived all rights to appeal. He received 
a long suspension and.then was allowed to use accrued leave 
until he waS eligiblefor optional retirement After he became 
eligible for retirement, he 'was to demoted to a nonsuper­
disory positionin another division of the office. As was 
expected, rather than accept the demotion, he retired. This 
was a complicatedsolution, but the proble 

In another sexual harassment case recently appealed to one 
of the MSPB's regional offices, the agency's position was 
undermined by Several witnesses who recanted their original 
statements i n  support of the agency's charges. ,The agency 
stood a good chanceof losing the case; however, both the agency 
and the employee believed it wduld be detrimental to all 
concerned for the employee to return -tothe current work­
place. Their solution was a demotion, coupled with a training 
program and the opportunity for repromotion to a supervisory 
job at another location, with closer managerial supervision, 
after one year of good behavior. 

1 some uld Not Be  Resolved Thrb 
1 1  i I *  I 

. Finally, you should remember that not every case is suitable 
for settlement. For example,one of our administrativejudges 
,foundhimself with the Same app$lant, removed 'for,thethird 
\timefar unacceptableperf0rmance: The entployee had entered 
into two "last chance" agreements and the agency had made 
some procedural errors that had convinced it that 'it muld not 
.prevail at the hearing in at least one of those instances. The 
third time around; settlement would have been very hard to 
justify from the agency's point of view. When settling is not 
in your client's interest, my advice to you is, do not settle. 

I 8 I' <'  
HOW'DOYOU Settle? 

Developing 'IL~emotiohl inwsmnt'in a case in which you 
are involved personally is easy. Iwould encourage you, as 
representatives: to serve your clients 'as 
bbjectiv d advke' r1 

Second,'identify your objective, If your objective i s  to 
mvail at all costs and to humiliate the other side, reexamine 
your objective. Try lo conc 
more on sdlving 

I \ e 

you may have been tr+.ned to judge your effectivenessby
the numbei of cases you win, ' m yof you yo* clients 

ghout the p m p  lea&$ up to $e appeal.' You naturally 
t a'clear-cut and &cisi$ judgme 

justify your hard wbrk and aggravatio 
sion in pour favor may send the mes 

'wdl turn out similarly and may discourage the conduct that 
you want to discourage. Nevertheless,rarely is a case a Certain 
winner. Inever have seen one. Because you cannot rely with 
,100 percent certainty on prevailing, identifying other objec­, 

, I .  I 

on notice of the e 

suspension, coupled with a resignation, would accomplish 

that Is the objective p the employee out of the office 

that he or she has dis If the employ& is 

might this be achieved by,an organizational o 

reassignment? , I  ,I I i i . 

I When Idaddressgr
Ithis subjdt, I ask them, 
$imi&ly. Is the appellant's objective to go back to work?, If 
'so, could he or she meet the objective,by taking anotherjob & 
the urganization under another supervisor? ,Could the appel­
lant meet the objectivethrough resignation and clearing his or 
her record, so that he or she d d  look for another job? Or 
could the appellant take a cash settlement to tide him or her 
over until he or she is eligible to receive a retirement annuity? 
Your client needs your help in  identifying.his or her real 
objective. 1 

;	' ~hird,identjFy the o& objectives. vat 
other side want? What park of the other party's objectivesark 
compatible with what you want? Can you fashion an 
agreement,thatmeets ,both objectives-or, at least, comes 
close? , I 

developing your evidence and researching @eMSPB's case 
law. Yo; homework includes,educating fie administrative 
judge on.thereasonswhy your position is the correct one. For 
an agency, this can meamletting the judge know enough abut  
the agency's mission and the appellant's place in it that the 
judge clearly can see why the agency had to take the action it ,­

took. For the appkllant,this"can'mean presenting details about 
the particularcircumstances of the job and the persons involved 

'First,kep cool. Oneb d e r  lo seitlchentcan be the &dies* -sd that the r6asonableness 6f the appellant's complaint is 
emotional stakes in vindicatingitheir respective positions. clear. ', , I 1 ~ I 1  
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have an advantage at a hearing, 
advantage in prehearing discus­

administrative judge will 
ition as the starting point 

Fifth, realistically assess your chances of prevailing in a 
decision. Keep evaluating the Case as it develops through dis­
covery imd the jxehearing conferences. If you stand a strong 
chance of losing at thehearing, you have a very strong reason 
to approach the case in inventive and conciliatory manner. 

Sixth, takz advantage of the expertise available to you and 
listen to other people's idear.~ Listen to the demands of the 
other party. Even if they are unrealistic, you 'may be able to 
build a reasonable solutionon them. 7hey may not be expressed 
perfectly. but a gexm d a prac olution upon which you 
can expand may exist in almds ggestion from the other 
side. Loosen up and use the expertise of the administratejudge 
as a facilitator. 

I * 

Last. UT client irg)onned qfthe developments in the 
case. Do hot surpriSe the client with a recommendation to 
settle. If you do, a perfectly reasonable settlement may be 
tumed down. If your client'fails to hear from you until you 
present the proposed settlement, he or she may be operating 
on the assumption that the case is a sure winner and thatnoth­
ing can be gained by settling. That Is'anunderstandable 
attitude if the client is not kept informed. The person who 
must makeithe final decision to accept or reject a settlement 
should be kept informed throughout the preliminary discus­
sions. 

cents per hour less than that of his original job) and a chance 
for repromotion in a year. The appellant was told he needed 
to make a decision quickly because the offered job had to be 
filled. The appellant was slow in responding and the agency
filled the job with someone else. The appellant ultimately had 

to accept 8 job three grades below his old job, which disap­
pointed both the agency and the appellant. The appellant 
a c W y  hadhesitatedfor so long becausehis wife yas adamant 
that he should not­

parable situation *ing o v h e n t  is not unusual-some cbn­
fusion often existsas b who can bthorizl B Settlement.' The 
identity of a person withlreal authurity to gettle a case is :not 
always readily a 

Settlement Failure+AN Is Not Lost 

d terms of settlement 
Even ii these cases, 

payoff. Prehearing 
es. They establish limits 

ple, sixteen character 
witnesses will ,$ti appear for the appellant-and generate 
stipulhions hat  cut'down on time and effort at the hearing. 
The preparation educates the adminisnativejudge on the case 
and reduces the time required far the hearing and writing the 
decision. I 

Conclusion 

I encourage you to use the Board's prehearing processes to 
explore settlement. ,Often,settlement will benefit both parties.
I ur4e you to educate your clients and to convince them that 
this'routine apprdach to the resolution of d 
represent failure nerve. Rather, it'is 
solving their problems. When settlement works, your si& has 
won because its most important objectives have been 
accomplished with speed and certainty. When I represented
the parties to cases, I dways counted settlements as wins. I 
wish youGvery good luck in that pursuit. 

! , , .

Major Fraud Against the United States 
1 

Major Scott W.Maday.  USAR 
TrialAttorney 

4 
A : DqfenseProcurementFraud Unit 

Fraud Section, CriminalDivision 
United States Department of Justice 5 

Over the past year, United States attorneys across the country the prosecution of procurement fraud.' The major fraud 
p have availed themselves of a powerful statutory weapon for statute, 18 U.S.C.0 1031,2, proscribes procurement fraud in 
< 

IScr,  e.g.,Umtcd Stater v. My Brands, he., No.S3 91 Cr.993 (S.D.N.Y. June26.1992): United States v. Maddox, Na Cr.!22-00015-L.(M) (W.D. Ky. Jan. 22. 
1992): unitedStale6 V. h h t r .  Nd S3 91 0.W.(S.Dx.Y.MW 5.1991). t I t I 

118 U.S.C.0 1031 (Supp. II 1990). 
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t or kubconkct, awarded by 

Congress hoped to '' 
tional criminal statu 

tes. An accused convicted of 
may be sentenced ptkcon�p& for 

ten,years .and,fined up p $1 million.4 Under sope @cum­
stances, a convicted accused may,&e fined up to $5 million? 
.Cooversely, absent. aggravatingicircgmstances, a violation of 
fie mail,fraud:orwirefraud statutescanies a maximum penalty 
of five years' imprisonment and a $loo0 fine.6 

This article bhould hetp judge advocates to understand 18 
U.S.C. 5 1031, whether they serve as special assistant United 
States attorneys, as procurement fraud advisors, or in some 

sample fohn indictment for charging a violation of sutisection 
1031(a). Because no court has"expressedits judicial intexpre­
tation of p t i o n  1031 in a reported decision, the au$or @s 
&basedhis conclusions upon the statute's legislative history and 
upon decisions in which courts have discussed analogous 
mail,wire, and bank fraud statutes.' 

in any procurement of property or serv 
il , as a prime contractor with the United States 

,or as a subcgntrac,tor or Bupplier on a con- ,' I 

tract in which ,there a prime contract with 
the United states, if the value of the con* 

'I , tract, SUbContracf,or ppy constituent part 
thereof, for such,property or services& 

L $1,000,000 or,more shall, Subject to the 
app1icability:of subsection (c)lof this sec­
tion, be fined not more than $l,OOO,OOO,or ­imprisoned not fnok than 10 years,eboh. 

)Id. 88 1341.1343. hbreadth and flexibility of 18 U.S.C.4 1031 and the mail h d  &e fraud mutes crll to mind me commesltator'i observation on the 
popularity of *e mail fraud m u t e  wi* f y k d  proscwtm: 

TO f d e d  prosecutors of hiticollar c e maii fraud Itat* is our svadiva 
. 1 and our true love. We may flirt with NCO, ihow off with lobs-and call the 

v h e s  of 18 U.S.C.8 1341. with ita ihplicity. adaptability,and comfortablefamiliarity. 

Jed S. Rakoff, The Frderal Mail Fraud Staluf REV.771 

4 18 U.S.C.4 1031(a) (Supp. II1990). 

6Scr id. 8 1341 (maximum penalty for mail fraud that do;es'rar"affed] a fu~ancialmdtution"); id. 4 1343 (maximum penalty for fraud by wire, radio. or 
television that does not "Iffectn a financial institdon"). ,,, , 

~ S C Cid. 48 1341.1343.1344. 

. lolr700.IO? Stat. 4631. 
, i  t u > L 

.503,16Oth Cong..2d Sess. 1 (1988), repr S.C.C.A.N. SW9.5969. ' 
? 

- - ­

' W e eUnitedSue6 v. Milon. 902 EZd 1434,1437-38 (9thCk. 1990) (finding Mviolatim of the ExPost FanoClaw when the ads alleged ih the indictmenths 
Beparate executions of a bwk fraud acheme Nidenlly occurred after 18 U.S.C.# 1344 became effective); Uniscd Stater Y. whiny.688 F. Snpp. 48.52-53 (aMe. 
1988 ) (same). 
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A Scheme or Artifice 

Patterned generally afkr the federb bank fraud statute.11 
section 1031 also ,resemblesthe mail,and wire &ud statutes 
from which the bank h u d  statute derived.12 Accordingly, the 
legislative history of section 1031 declares. ‘‘,The phrase 
‘scheme or artifEe’ should be interpreted in the same manner 
as that phrase is  interpreted under the mail and wire fraud 
statutes, 18 U.S.C. 1341 and 1343.”13 To emphasizethe broad 
reach that Congress envisioned for p t i o n  1031, the legisla­
tive history then notes, “According to well-established case 
law, the phrase [scheme or artifice] ‘ is to be interpreted 
broadly.’ The [Supreme] Court bas @terpreted[this] phrase 
‘to includ[e] everything designed to defraud by representa­
tions as to the past or present, or suggestions and promises as 
to the future.’”l4 

Section 1031 prohibits the‘executionof a 
to defraud the United States or to obtain money orpropem by 
false or fraudulent pretenses, representations,or promises. A 
scheme executed intentionally to defraud the United States i s  
actionable, regardless of whether the perpetrator actually 
made any false representations. Similarly, an intentional 
scheme to obtain money by false pretenses is actionable,even 
if the Government cannot prove that the perpetrator targeted 
the United States as a victim.15 

A plot to defraud the United States n 8 
scheme to deprive the federa! government of both a tangible 
property right and an intangible right of honest services.16 
Accordingly, section 1031 should prohibit acts committed to 

defraud the federal government of any of the following rights: 
the right to control its own expenditures;17,the right to receive 
full value on government contracts;lS the right to expect the 
contracting parties to proceed in good faith;l9and the right to 
procure goods and krvices free from fraud, deceit, trickery, 
and dishonesty.20 

The phrase, ‘:false or W u l e n g  pretenses, representations, 
or promises,” is not limited to statements that are patently 
false. It also encmpasses half-truthsand the knowing con­
cealment of facts that are material or important to the matter 
in question.21 

tablish a violation of section 1031. the Government 
need not pave that the accused actually dehuded the United 
States or obtained money by false pretenses. Like its mail, 
Wire, and bank fraud counterparts, section 1031 ~ i f i c a l l y  
prohibits attempts to execute fraudulent schemes or artifices. 
The ultimate success or failure of an accused’s efforts i s  
immaterial.22 

, i 

enter pequireme ( 

I 

To violate section 1031, one knowingly must act in further­
ance of a plan with the intention of defrauding the United 
States or of obtaining money or property,by false or fraudu­
lent pretenses. The legislative history explains that “knowing” 
includes “the concept of willful blindness or deliberate ignor­
ance,”23 r e d n g  that this interpretation reflects“the normal 
‘knowing’ standard used in many Federal and state criminal 

p i 

1 

. 


1IH.R.REP.No. 610.1001h &rig.: 2d Scss. 6 ‘0  1344 (Supp. XI 1990). 

1%. Rep.NO. 225,9&hCong., 1st Sess. 378 (1983). 1984 U.S.C.C.A.N. 3182,3519 (observing that I8 U.S.C. 4 1344 was ‘modeled on the present 
wire and mail fraud statutes, +ch have been construed by the DOUM 10 reach a wide range of fraudulent activity‘’). See gemrally 18 U.S.C. 49 1341.1343 (Supp.
II 1990). 

13s.REP. NO.503. supra note 

McNally Y. United States, 107 S. CL 2875.2879-80(1987)), reprinted in 1988 US.CCA.N. at 5975. 

.Qaus&. 762 F2d 102,104-105 (8h Cir.) (marking that the phrases “rchem m a y  by false or 
fraudulent prelenscs. representations, or promises” m wirefraud statute should be read indepcndenrly of cach muher).ceri.denied, 479 U.S. 858 (1986). 

Wee 18 U.S.C. 0 1346 (Suw II 1990) C[florthe purposes of this chapter. the term ‘scheme ord o e  to defraud’ includes a gchcme or d i c e  to deprive another 
of the intangibleright of honest iervicer”)). 

! I  

”See Umted S t a t e s  v. Biaggi,’909F.2d 662.687 (zd Cir. 1990),cerl. de ub nom. Simon v. united States. 111 s.a 1102 (lb91). 

18Sec United Stater v. Tdink, Inc., 681 F. Sum. 1454 (S.D.Cal. 1988). 
I I 

191d. 

=See United States v. Graaberry, 908E2d 278 (8th Cir. 1990). ccri. denied, 111 S. CL ZU24 (1991k United States v. Washita Canatr. Ca,789 F2d 809 (10th Cir. 
h # 40.13 (5th ed, 1990).1986). See gencrolly 2 &WARD J. D m ET AL. FEDERAL Y PRACIXS AND I h m ~ V c n o N S  

%e United Stater v. Sawyer, 799 F2d 1494, IS02 (11th Cir. 1986) (mail fraud prosecuri~n),cui .  dpnkd, 479 US.f1069(1987). See grneruffy 2 DBvm et rl. 
~ v p r a n a t e ~ . # 4 a l 3 .  , .  

~ S C C  ccri.denied, 112S. Ct 341 (1991).United States V. Kelley. 929 F2d 582 (10th a,), 
W.R REP.NO.610, supra note 1 1 ,  at 6 (citing United S~ltesv. Jewell, 532 F.2d 679 (sthCir. 1976); Uded  States v. Jacobs,470 F.2d 270 (2d Cir.),ccri. denied 
subnom. Lavellev. United &tea. 414 U.S. 821 (1973)). 
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sdt&."24 To an accubd's "intintiob&d," thk Govi 

emment must show that'the accused sought td kdeive the 

Unit& StatkS In he hopk of 'securing financial gain, or of 

depri'vingth 

rights.m 


Charging as'&Separate Co 
-'Each'Act fa Execution of the'scheme 

- . t  

1's operative lhnguage, "whoever knoMingly 
executes, or attempts to execute, any scheme or artifi&,"mza­
sonably may be construed to allow the Government to charge 
each act in  the exhution, or the attempted execution, of a 

me'as a sep&ate violation bf the statute. 
typicaliwurement Mud case, each false 
or invoice that tln BtcuSed presenti while 

carrying out'a single fraudulent plan-represents a sepmte 
wrongfulact'that i s  chargeablein a septate count 5 

The legislative history of section 1031 supports this inter­
pretation of the statute. Addressing subsection 1031(c),*6 
which limits the fine court hay  impose for multiple vio­
lations of the statute, the legislative history discloses that 
Congress fully expected a federal p&&utor to bring sepahte 
counts-hd' to ob& multiplb convictions-for the act9 an 

Subsection 103I@) provides.that the "maxi-# " 

! : I  	 mum frne imposed Upon a defen&t for a 
prosecution, including [a] prosecution with 
multiple counts. ...shall not exceed $10 
million." This provision .. .address[es] a 
concern that the [Glovernment may charge 

single judici&y goceeding is $10 million 
for any single defendant. ... [Similarly,] a

' single corpohte defendant should not be 

hbjecteaSo multiple $10&on fines where f r 


there is i n ' h tia sitlgle schtme, regardless 
'ofthe numbet'of'prokdutions

ri I t A j  

The derivation of &n 1031from the mail and'wwire fraud 
statutes further suppod thk m@ment that each act performed 
to realize a maj& fraud scheme may be charged hi a separate 
count. The latter statutestxbessIy provide that each mailing 
or transmission in tht furtheranceof a frabdulent scheme may; 

$3 

I 

Section 1031's klerivation'.�romthe'bank fiaud I$htute,a; 

however, may lend credence to a contrary arbment At pre-' 

sent, the federal appellate courts are divided on whether 18 

U.S.C. 9 1344 allows the Governmentto charge as a separate 

dffenseeach act inthe executidn'of a ba& fraud kheme.30 In 

a jurisdiction that has ruled against the United States bn this 

issue, an accused could use the similarities between &tion' 

1031 and the bank fraud sdtute to strengthen a claim' that 

multiple ~ c t sarising from a singe procurement h u d  scheme 


opinions to dispute this position. For example, in United 

States v. Poliak, the Ninth Circuit 

the ten counts Charged in an indictme .­

drawing of ten th&, should be merged into a singlescheme 

of bank fkiud. Nodfig that rhe'bankfraud statute holds liable 

anyone who ''knowingly executes" a scheme to defraud, the 


s langua4e plainlyiand WlY I 

execution of 'the schem asa 
6 'separate act. We find no legislative intent to.the contrary. 

in a single judicial proceeding that a large Here, Poliak wr6te ten separate checks,each a differe 
number of related incidents are separate separateexecution of the scheme to defraud the banks." 
violations of this section. The committee I , ,  ( ' e ! , " ' ;  

determined that, except as otherwiseexpressly Similarly, in United States v. Schwartz, the accused was 
'provided[,] . ..the aggregare'of fines that at I convicted &fk&counts of bank b u d  for depositing three 

court may impose under, r checks drawn on accounts with insufficient funds: He 
I I / / I 1 , h  r I ,  

=See generally infra naer 46-50 and accompanying text 
I , 1 .  h l . ' , I I L ' , I . * 

nS.Rep.No. 503. supra ndc 9, a i  12-13. reprinted in 1988 U.S.C.CA.N.at 5976. 
I ,  1 1 

=See, cg., United States v. McClelland. 868 F.2d704 (5th Cir. 1989). 

'r 

MComporc United Slates *.?&IC,823 F2d 371,372 (9th Cir. 19&7),ceH. deded, 485 U.S. 1U29 (1988)'ond United States V. Sd~wrm;899 E2d 243 (3d Ck.) 
(each forged check of ch& drawn on insufficient funds in progecutims under 18 U.S.C. 0 1344 wu a iepanrte e c ~in execution of the rchcme end was &ageable F 

wparatcly). ccrt. denied, 1 1 1  S. Ct 259 (1990) wilh Unitcd Stat= v. Lemons, 941 F.2d 309 (5th Cir.) (in prosemtian mdcr 18 U.S.C.0 1344, reparate check 
transactions rclaicd 10 fraudulent loan scheme waemerely part of tbc uecutim of a single rchpne IDdefraud end wcre nu &ageable ~cp~r~tdy) ,rch'g denied, 

< ' ' f  , I \  ' 
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appealed, claiming that he was guilty-of only one offense. 
The Third Circuit disagreed. Quoting Poliuk, the court held 
that "each deposit was a separate violation of 18 U.S.C,,g 
1344(a)(l), because in making each deposit Schwartz was 
executinghis scheme to defkaud [the bank]."32 

In United States v. L m n s , 3 3  however, the Fifth Circuit 
expresslyrejected the analysis applied in Poliuk and Schwarrz. 
Lemons, a former bank officer, nvicted of a number gf 
offenses-among them,' te Counts of b G  fraua. 
The bank fraud from his improper
authorization of a ,  chanke for a substantial 
kickbaCk, which he rec payments. Contrasting
the bank fraud statute with the mail and wire'hud statutes. 
the court observed, 

~ 	 mhateachac on of a scheme is a 
punishable offense under the mail or wire 
fraud statutes does not allow reading the 

, 	 bank fraud statute to likewise punish each 
act in execution of a scheme or artifice to 

I 

defraud. ... [ n h e  mail and wire fraud 
statutes punish each act in furtherance, or 
execution, pf the Scheme; but the bank fraud 
stahte imposes punishment only for each 
execution of the scheme. ... 
[In the instant case], there was but one 
scheme and one execution. The movement 
of the benefit to Lemons, although in sev­
eral separate stages or acts, was only part of 

r ' l 	 but one performance, one completion, one 
execution of that scheme. . . . To hold 
otherwise, on these facts, [would] rendern 
the reach of 5 1344 ~ d n t i a l l yboundless.% 

'The Lemons court thus concluded 
of an 'execution' of a scheme, as used 
completed scheme."35 

A careful examination o 
origins reveals the flaws in the Fifth Circuit's reasoning. The 

I C 

~2Schwam.899 F.2d at 248. 1 

33Lemonr,941 F.2d ai 309. 

%Id.at 318. 

statute does not limit the scope of the term "executes." More­
over, as the United States argued in its unsuccessful petition 
for a rehearing, 

' 	 Congress [unquestionably] Section 
1344 on the lines of the mail and wire fiaud 
statutes. In doing so.  ..[it] did not limit its 
effort to pattern Section 1344"afterSection 
[sic] 1341 and 1343 only in @e breadth of 
the prosecutable fraudulent schemes. , . .,. 
Congress knew and intended q a t  Sytion
1344 be given the breadth of its mentor 
statutes in every respect. ... The Ninth 
Circuit relied on this reasoning when it  
concluded that when Congress drafted 
Section 1344 expressly along the line of the 

$ 1 

mail and wire fraud s h ~ t e s ,it made Section 
1344 subject to a conshuction consistentwith 
its models.36 

A federal court well might hesitate to accept Lemons as 
authority that each act in the execution of a major fraud scheme 
cannot be charged separately. Even if the court regularly
applied this rule in bank fiaud prosecutions, it probably would 
not do so in acase brought under 18 U.S.C.5 1031, given the 
explicit acknowledgement in that statute's legislative history 
that an accused may,beconvicted of multiple offenses arising 
from a single scheme.37 

A Question of Jurisdiction 

eted or attempted exe­
cution of a fraudulentscheme "in any procurement of property 
or services as a prime contractor with the United States or as a 
subcontractor or supplier on a co n which there i s  a 
prime contract with' the United S if the value of the 
contract, subcontract,or any constituentpart thereof, for such 
property or services is Sl,oOp,(N?O or more.q* As the legis­
lative history explains, "[tlhe p m e  'value of the conm'ct' 
refers to the value of the c ct 'award,or [to] the amount 

e providet of seMCks, 

i 

3sUnie.d States Petition forRehearing at 4, United States v. Lemons. 941 E2d 309 (51hCir.)(No. 90-1287). reh'g denied,948 E2d 1287 (5th Cir. 1991). . %Id. at 9-10(citing Poliak, 823 F.2d at 372). ' 

37Seesupra note. 27 and accompanying~ e x t  
i 'I ' 

3818 U.S.C. 4 103](a) (SUPP. II1990). Neither the Mate.nor irs legislative history, definer "contract" or"~obamtraa"Tofind a definitionof rhcse terms, one must 
look tothe Federal AcquisitionRcgufniion (FAR),whichprescribespolicier and p d u r e s  for the aquisitim of gcuda and =Mas by dl federal executive agenda. 

Subpart 2101of the FAR states. 

Contrucfmeans a mutually binding legal relatiaxhipobligating the seller to fnmish the iupplics or iervices (iicluding construction)and Ihe 
buyer to pay for them. It includes rll "Ipes dcommirmenul that &ligate the Govcmment to UI upe~dituteof appropriated fundsand that, , 
except uotherwiseauthorized. ue in writing. In addition to hilateralinstrmnenu, conmts include (bu~ue not limitadto) awards and notices 
of awards; job ordem or task laten iasucd under basic ordering agreemenu; letter cantmas; orders, N& IS purchase orden, under which h e

f- contract becomes cffcuive by w&en acccptancc or pefiormanec. and bilateral [sic] contractmodificptims. 
GHEwuL SmvS.ADMIN. 6r AL, ~DFRALA C Q U I S ~ NRaa.2.101 (1 Apr. 1984). I 

Similarly,FAR 44.101 de&m '1ubconwa" LO "myccnt~ctms defired m subpart 21entad into by I rubocntradorto fumish qplies or tervicCs for performance 
drprimean- ora mboaarrpd. It includes,bur ir rn limited topurchase orders, md changes and modifhionstopchase orders."Id. mbpt 44.101. 
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I I 2  

Subcontractorsapparentl 

ment fraud under seCtiontVJ31if either the prime contract or 

the subcontractis vdued at $1 million or more. Similarly,the 

statute could reach a'hhdulent supplier whose share in a $1 

million procureinenirei&efits only a fraction of the procure 

ment's dtaluvalue. This interpretation follows from Con­

gress's failure to apply jurisdictional languageiseparately to 

each categh :of persons or entities identified in ithe statute. 

Section 1031 prohibftS h e  execution of a h i d  scheme "in 


supplier is subject to section 1031 if the value of any of the 

component parts of a "procurement of 

equalsm exceeds$1million. 


\ 

Cangress bad intended.to limit an accused's 
liability exclusivelyf~ instances in whichrthe accused's share 
of a procurement is worth $lI'million or more, it  $vould have 
dunem explicitly. I By chahging the text of ihe statute only 
slightly, Congress could have limited liability under section 
1031expressly to fraud 

in the pocurement of ~"prtjbr services 
tractor with the United States, 

indicate that the 

.The accused executed, or attempEd to exe 

be held liable for 
erne if any component of the 

intent to defraud the United States or toprocurementhas a value of $1 million or more. 
obtain money or property by false or fraud-

One also could argue persuasively that section 1031's juris- ulent pretenses,representitiins,or qmrnises; 
dictional language must be interpreted literally to preserve the 
efficacy of the statute. To impute to the statute an unwritten The accused executed, or attempted to exe 
jurisdictional~requirem&itthat an accused's share in a pro- 1 cute, the schime dr 
curement must equal or exceed $1 million could pennit a sub­
contractoror a supplierto escapecriminal liability for a fraud­
ulent act that disrupts a multi-million dollar procurement. 
simply because falls short of the 
jurisdictiohisl'm , *  

at 12, reprinted in 1988 U.S.C.C. 
,i . 

us.350. I 

whether or not thismm %presents a piofit .bthe*contracting
eompany,99. 

: Onkht other hand;the only commknt in the IegiSlative 
histbry of &tidn 1031 to refer to the statute's jurIsdiCrionaf 
language suggests;'by negative hplication, that Congress 
actually intended to cbndition a Subcantractofsliabilityiupon 
the value of th6'subcontract award., ,The drafters remarked 
that "a subcontractor awarded a subcontract valued at 
$I,OOb,OOaor e r e  is covered by thiS4ection: kgardless of 
the amount of the contract award to the contractor or other 

OF the proilirernent is worth 'at 
, I 

This argument is strengthenedfurther by 
lenity. The rule of lenity pnjvidestharwhena Criminal statute 
is capable of two rational kadings,.one harsher and more 
expansive than the other, h &urt should apply the leks expan­
sive intefpretation,'absent defrnite congressional kuidance to 

1031 count-if the value of the subcontract i s  less than $1 
million. i t : 1 '  

I 1 ; 1 i v  

' L 1 

' Elements of the Offense 
:I 

, I  ' : I  8 ' 

. 
t 

l i  

7 1  
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The value of the contract, subcontract, or 
constituentpart thereof-that is, the sum the 
government agreed to pay the accused for 

, propmy or services-was nat less than $1 

The maximum penalty for a violation of subsection 1031(a) 
is imprisonment for ten years, a fine of $1 million, or both, 
unless aggravating circumstancesexist that would permit the 
court to impose a harsher punishment. Subsection 1031(b) 
raises the maximum frne for a single offense to $5 million if 
(1) the gross loss to the government, or the gross gain to the 

Subsection 1031(c) provides that the maximum 

P 

alleged"47 

I A corporation and its subsidiariesconstitutea single accused 
under section 5031(c).4* ~ TbeJegislative history expressly 
addresses this Ifmitation,sra I 

Some have ex 

limitation in Subsection 1031(c) could be 

interpreted $0 permit ,prosecutors to bring1 

multipIe prosecutions against separate sub­

sidiaries or divisions of a single corporate 

defendant, for conduct [that otherwise] 

would ...be prosecuted in a single proceed­


to ciqumvent the $10 million 
is the committee's view that,a 

r: orap +fepdant should not be 
to multiple $10 million fines where 
fact a single scheme, regardle+s of 

f ~secutionsbrought49 

,however, emphasized that this limitation shall "not 
ample, where several 

Td e n m e  that the sentence for a conviction obtained under 

43Thc term "*cons&s* means the defendant knew kea] ....mhe tehn 'rcc!-l-w* [ahmild) ...be intkprcmd consistently wirh thc'genedy 
understood RQUiranthtr for a finding of recklessness negligence. The b t ~ z r ]tern does aoi indude negligent acts m omissims [that] may a ~ t c  
groun4s for Eability in civil cases but. ..fall ihop of the nandard forrecklessness.'' S. Rm.No. 503. mpra note 9, .I12. nprinled h 1988 U.S.CC.A.N.rt 5976. 

tcrm 'wriws injury'. .,rnear@]severeinjury, much aa fcacturca. sexere laccrationx. or 
ent disability, but does not marxady  nuanIifethreatcninginju 

I j '  

u U m  S T A ~  GU~FUNESSwrmrn~ 4 2Fll(b) (4) (1990). 

451d.' h e  United Stater Sentencing Commission added acction 2Fl.I(b)(4) D the federal Kntencing guidelines in rewseto a congressionaldirraive "to prwide 
for m p p r o p i a k  penalty enhancements. whm conscious or reckless risk of injury ud has o c c u d "  See ~enerallyMajor 
Fraud A a d  1988. Pub. LNa 100-700.6 2(b).102 Stat 4631.4632 (1988) 

I +

"S. Rgp.No.503, q r a  nue 9. i t  12. repinledin 1988 U.S.C.C.A.N. at 5976. 

w. I 

"Id. 


I t
49Id. 

SId. I ' a 

Jlld.at 13. repirued in 1988 U.S.C.C.A.N. at 5977. 

52ld. r '  

$EFTEMBER 1992 THE ARMY LAWYER DA PAM27-50-238 t3 



forth in 18 U.S.C.80,355353.and357254 and in the federal 
sentencing guidelines when :ib d e t e d n  the quantum Of o 
fine.55 In particular, the court Shdtild Wrisider !'(l) the need to 
reflect the seriousness of the offense, including ham or loss to 
the victim and the gain to'the defendant; (2) whether the 
defendant preGiously been fined for &mil& bffense; and 
(3) ...otherpertinent equitableconsidera~ohs."~6I 

sion does nor affect the tolling of the statute of limitations 
pursuant 'to 18 U.S.C. '6 3292 or an$othp statutory or judi­
cially established basis for interrupting the mnning of the 
statute.5' 1 3 

Department of Justice fur this reward from the criminal fine 
the court has imposed upon a convicted accused. Finally, 
subsection 1031(g) setsforth instances in which a reward is 
precluded. For example, a governmentemployee who reports 
a violation of section 1031 in the performance of his or her 
official duties is ineligible for areward, as is  any individual 
who personally participated in a violation of the statute.a 

IO 


Flexible'and fariteaching, section 1031 is a formidable tool 
for prosecuting major procurement fraud: Many investi- t­

gations now underway may uncover criminal activities for 
which prosecutions under section 1031 are appropriate and 
warranted. Vigorously applied, this statute should curb the 
spread of fraud in the federal procurement system. 

f l  

3. It was part of the (scheme) (artiiice) (scheme and artifice) 

ust considerwhen 

%See generally id. 4 3572 (seaing forth f a a m  a amn imposing a fine must amsiderin additionto the factors aunnezatedm 18 U.S.C. 4 3553). , 

=See 18 U.S.C. 4 1031(e) (Supp. II 1990). 5 '  

nS .  REP.No. 503. supra note 9, at 14. repriafedin 1988 US.CCA.N. at 5978. 

5 % ~  generdfy 31 U.S.C.8 373O(h)(Sum. II 1990). , .  
L I ' 

P 

59P~b.L.NO.101-123.# 2,103 Slat 759,759. i b 1 * r 
t 

L 
, . I 

@See generally HR. RBP. NO.273, lOla Gmg., 1st Seas. 1-5 (1988). reprinted in 1989 U.S.C.C.A.N.593-597. 
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muel F.,Wright,UWR . I 

advise their clients a b u t  the interrelationship between voting, 
domicile, and taxation. 

Most state election codes permit a person to vote only in the 
state, county, and precinct of his or her “residence.” The ‘kesi­
dence” thesecodes contemplate, however,usually is very similar 
to “domicile,”as that term is used in other legal contexts. For 
example, the Texas Election Code provides, “‘~]esidence’ 
means domicile, that is, one’s home and fixed place of habita­
tion to which [one] intends to return after any temporary 

vidual must maintain a 

moves to that location; moving to a new location is not 
sufficient to acquire a new resiilence unless the individual 
intends to remain there.”3 The butden of establishing 
domicile in 8 state generallyrestsupon the party who seelrs to 

nefits of that domicile.4 

er may maintain domicile in his or her 
home of record throughout his or her military career if he br 
she never demonshates an intent to establish a new domicile 
elsewhere. The California Election 
does not gain or lose a domicile solely 
presence or absence from a place while employed in the 

. I I 

I 

I 
4See.e.g.. Bowmanv. Dubose.267 E Supp.312,313-314(D.S.C. 1967). . J  
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herself to be a voting resident of that state. He or she later 
may be estopped from denying that representation. Because 
the act of voting may indicate an individual's domiciliary 
intent, it may have important consequences-amongthem, the 
voter's acquisition or loss of residence in a particular state. 

At least one stateelection code provides, "[A] person loses 
his residence in this State if he [or she] votes in anotherstate's 
election, either in person or by absentee ballo 
most courts have declined to rule that the/ict b 
clusively establishesresidence. Forexample,in fl 
the Washington Supreme Court considered a 
officer's claim to be a Washington resident. 
that Colonel Fiske could have claimed Was 
had he not become a California domicili 

ember's absence from his or ber borne state 
active duty "does not conclusively freeze 

[his or,her] voting residence at [his or her] last preservice 
domicile untif [the Perviceihember's] Whaq service has, ,­

domicile. The Court denounced this practice as unconstitu­
tional, declaring that, if service members actually "are. . . 
'Vexas] residents ...[who intend to] mak[e] Texas their home 
indefinitely,they, as all other qualified residents, have a right 
to an equal opportunity for political representation."l3 

Service Members' Equal Protection Issues 

liestyle often restrict a service 

on day. Service members should not be 
tional barriers to political representation. 

pu&. a n p l o y m ~  ~ddencrfor i n m c  tsx p p c a .  age. marital atam,residenceof parents. spouse md children, if MY,imme raul~es, 
lesseholds, d e s  of prsanal and real pmperty owned by the applicant, motor vehicle and ohcrp"o?alprcpcrty registdon, and other tuch 

don of an applicantIDvote in an electiondistlicr witbin irsjurisdiction. 

12380 U.S. 89 (1965). 
I .. ­1sld. at 94. 

14For arguments lo restria the voting rights of service rnemberr. ree. for uample. Township of New Hanover v. KcIIy,'296A.2d 554 &J. Super.'b'Gw Div.' 
1972). In Kelly. rttomcyc for New Hanover argued that the town had M overriding interest kr rnstkthg the right to vote in,localeldons to in$viduals who WCR 

fiected rubstantially by Idclcctoral decisions. See id. at 555. The attomeya claimed that "militaypcrscnmel do not have ibtake eqdto those'iesididenrsin h e  
opution of the localgwemcnt," adding that New h o v e r  has no "power to tax. ..military persoMcl. ..[and cannot] enforce its ordin- u p  military #­

pcrsannel." See id. 'zhc cou~tflatly rejeacd h e ugumcnls, concluding. "To fohid a soldier mto om- the prerumption ofhonresidencc Lnposes UI 

invidious dircriminatim in violation of the 14th Amendment [beuuse] ...the Constitution of the United Ststep [inno way indicntesl that ouqatkm affords a 
permissible bash for distinguishing betweenqualified vote= wirhin the rtate." Id. at 557. , P 

15502 P.2d856 (Alaska 1972). J t  1 ,,I, J I 
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the wur&acknowledgedthatthe state’conceivablycould exclude intent? a seavice member should Con‘sidercarefully how vot­
“some military [petsonnel from elections] . ing in a state election could advance or jeopardize his or her 
device for limiting the impact of transients and nonresidents goals. Taxation ofteh will.be I service member’s prime con­
on legislative districting,”l6 it’concluded that, in the instant siderationin chodsing domidile. 

c~nstitution(““ case, ”the clause of the ~laska Lreeking to exclude , I 

military as a class is unconStitutional.”~7.If a s t a t e c h p o ~  As has been explained above, domicile is a matter not only 
of physical presence, but also of intent I Aservice~membcr’sdistinction affects abfundamentalright, such as voting, the 

distinction is constitutiondlonly if i t  isjustified by a c m ­
pelling state interest!* I ,  I I 

Servicememh, l i v ingon mUitary6installationsonce faced 
substantid diffiiulties @ establishing domicile. Some state 
laws permitteda serv i~membrto claim domicile in the state 

? 	 in which he or she was statigned only if the v i c e  member 
lived in a civ$ian qommunity.l9 The Supreme,Courtlaid this 
issue to rest in Evans v. Cornman,m holding that the occupants 
of atfederal enclave must be treated as actual residems of the 
state in which the enclave i s  located. If a potential voter 
meets all the other criteria of domicile, his or I her decision to 
live on a military base “should be a neutral fact” in detennin­

er gate of legal residenc&*l I 

The durati& residence requirements in statk election codes 
are not directed specifically at service members. Neverthe 
less, they may have a disproportionate impact on military 
personnel because of the frequency with phith the military 
seryices reassign their members. The Supreme,Courthas held 
that durational residence requirements longer than thirty days 
are unconstitutional, unless rhe state can pqove,byqompelliig 

r‘ evidence the administrative necessity of a longer period.22 
I 

Practical Considerations 
in the Establishment of Domicile 

Social. political,cultural, and financial factors affect a per­
son’s decision to become a legal resident of a particular state. 
Because voting may be considered evidence of domiciliary 

W d .at 869. , 

17Id. 
t , !  ‘ 

1*See h e r  v. Union FreeSch. &.395US. 621,627(1969). 
I 

19Sec, ea., bnke.lborgv.Kankclborg,9OP.2d 1018.1019 (Wash. 1939). 

20398 US. 419 (1970). 

~KIIS~IIIMv. Onandcmga County. 282 N.Y.S.2d 394.397 (Am. Div. 1967). 

ZMmm v. Le\ais,410 U.S. 679 (1973). 

=see suprrr w accompanyingnote 7. 

claim of domicile in a state should reflect his or her actual 
,intentto live there. Thisclaim should not be made lightly. If 
a soldier stationed in Florida claims an intent to become a 
Florida domiciliary, he or she has declared a commitment to 
.livein Florida whenever military duties do not require his or 
her presence elsewhere. A seMce member reasonably may 
consider arstate’s tax policy when deciding whererhe or she 
intends to live after leaving military service, but be or she 
should not claim domicile in a statesolely to evade taxes. 

The residence “provisionthe Soldiers’ kdSailors’ Civil 
Relief Act (SSCRA) applies to tax liability issues Fembles 
residence provisions appeadg in most state election codes.% 
The SSCRA provides that, for purposes o�mation, a member 
of the Anna Forces“shall not be deemsd,to have [gained or] 
lost a domicile or residence. ..solely by wonof [hisor her 
presence in, or absenceh m ,  a state] in compliance yith mili­
tary ...orders.- As long as the service membermaintains 
domicile in the home state, the seMce member will owe no 
income tax on military pay to the state in which he or she is 
stationed.% Similarly, the service member will not have to 
pay taxes to the state in which he or she is stationed for 
personal property that i s  titled exclusively in that service 
member’s nameand is not used in a trade or business.n 

Because the concepts of “voting residence” and “taxation 
domicile” interrelate so closely, a member of the Armed 
Forces qhould seek legal advice before changing his or her 
voting residence. ‘Ifhis or her current state of legal rpidence 
has no state income tax, or forbears from taxing military 
personnel who are not physically present in the state, the 

I ” 
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service jnember probably would prefer castkg an absentee 
ballot in the home state's elections to.voting directly in the 
state in which he or she is stationed. Sh?Jhe other hand, if the 
service member's state of legal ;residence taxes his or,her 
military salary and the service member presently is stationed 
in a state thathas no incame taxclor has a lower tax ratethan 
the service inember's home state+he or.she may wish to 
establish domicile in the state in which he or she is stationed. 
Accdrdingly, the service member may want to register to vote 
there to evince th 

* I i 

Once a service memberhas es 
ticular state, he or shemay retain domiciletherewen after his 
or her trhnsfer to another state. The service member, how­
ever, should take care to show his or her continuing intent to 
maintain his OT her domiciliary staUis and should avoid acts 
that appear to evince an intent to establish domicilein another 
btate. EnvaIl v .  troller of ?he Treasurya may 'clarify 
thesepoints. En officer of the Unit& Skes  Public 
Health Service,was a residentof Nevada When En 
to Maryland, he maintained his driver's license h 
t d o n  in Nevada, but votedand purchaseda home 
Reviewing these facts, a Maryland court held that Maryland, 
not Nevada, was Envall's domicilefor tax purposes.29 

, i 

I 

omfcile of Spous 

Some states presume that "the re 
woman is i': the place where her husband has his residence.-

I ) ,These provisions,however, may be ~n~0nstit~ti0nal.~* 

Other s h e s  recognize that spouses may have independent 
homiciles.32 This r metimes 'leads to the' an0 
result that a husban whoLlive tbgether 'in 

may be domiciled in different: 
: '  , ­

, i ' u  , i 

=No. 1128,1982WL 1763 (Md. T.C. 1982). 

example, thata Texan enlists in the Amy;  Wile  stationed in 
Virginia, he meets a wonlanldomiciled in Maryland and 
marries her, Shortly .after the wedding. ,the soldier .is 
transferred tb California and his wife moves themwith him. 
The soldier's wife would DOC became a Texas domiciliary 
solely because she d e d  B Texan;nor would she become a 
California domiciliaty simply by .moving 'to California. 
hrstead, she would keep Maryland as her domicile unless she 
manifesteda contrary intent I I 

In the s c d o  desdiw*h the wife w$dd have to pay 
Californiaincoti~etax bd anyGompensation h e  tarried here, 
even if &e maintained her 'Majllarid domicile 
protects only the 'm owandes of an active 
ddlj member"of the rdirigly; a 'state may 
require the spouse of h Wcemember b pay taxes on income 
earned within the state md on phonal probrty kept there. 
That the Spousenever votes in ?he state and never considers it 
to be hisor her legal residence is 'rrrelevzhLU ' I 

I 1 1 

m e  spouse of a seMce member might 
state in which the service member is stationed, even if the 
service member votes i n  his or her home state; Voting in 
person generally is mdre convenient than v o h g  by abkntee 
ballot and the governmentaldecisionsof the'state in which the 
spouse presently lives probably would affect the spbuse more 
directly than the acts of his or her home state. Moreover; the 
spouse may vote locally without fear of adverse tad consel 
quences because he or she must pay state taxes on income 
earned in the state, regardless of whether he or slie actually 

A­

votes there. Finally, if the spouse votes in his or her home 
state, he or she might face demands for state income taxes 
from two states. In any event, before a military couple makes 
a significantdomiciledecision, both husbana and wife should 
seek legal advice and should understand the applicable voting 

isions of the relevant s 
, *  1 , 

- . _  -

BSee id. i t  *3; qf.Wolff v. Baldwin, 9 N.J.Tax 11 (1986) (one cannot establish danidlc rddy by paying taxes or v&g, absent the gimultaneous ccnvcrgen& of 
physical presena and daniciliary hicut). 

1 

MRodriguez v. Thompson. 542 S.W.2.d 480,484 (T~LCiv. Am. 1976); see oho Seegen v. Stnnn 
* I

I . 4 

%er, e a . ,  Kane v. F w o n .  369 F.Supp. 1342 (N.D.Ga. 1973). In K m ,the court held. 

The joint operation of Georgia Code $0 79-403.79-407. and 34632. insofar ption thst b e  dmnide 
and residence of imanied woman b Lhat of her husband, and thereby prevents her fran reghering to vobz in &or@. violatelr the nineteenth 
amendment of the Constitutionof the United States. 

Id.at 1343. ' 2 

'*"'The domicile of id e d  woman shall be catablished by the aame facts and d e r  of law i s  that of m y  other pcnm for the' 
holding." Ntimariv. Meisser. 259 N.Y.S.2d680,682 (Ape. Div. 1965). 

~3sOmestates specifically pennit the husband or wife of iservice member to claim the same Voting 
STAT.ANN.tic. 21-A, 1 112(11) (1991). 'Ihe Maine namte pmvides, 

A lpouse of imember of the Armed Forcer ~1 active duly may have the Lame voting residence IS his or her rpause. A member of the F 

Aned Forceson active duty, whose apousc has iplace of reeidence in this State, may atablish ir&ha in the place of residence of h e  

cpwsc by filing an affidad with the registrar declaring an intcnticn to reside in that place upon tevemcefran the Armed Forar. 


Id. 'Ihese pmvisiOns. however, do notexempt the rpouse of 8 service mcmbcr fmn paying taxcs to the state in which rhat p s e  camsincome. 
! 
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. Uniformed and Overseas 
ing Act 

ens’ Absentee Voting
P 	 Act34 provides ithat a United States citizen residing tempo­

rarily outside the United States may vote by absentee ballot in 
elections for federal offices in the state in which he or she was 
qualified to vote before leaving the United States-even if he 
or she maintains no home‘in’thestate, ‘owns no property in it, 
and has no intention ever to ~eturnthere.35 ‘Most Americans 
abroad also are eligible under state laws to vote fullballots­
that is, to cast &sen 
dates. Neverthel 
seas might prefer to Cast a limited ballot uizder the federal act 
because voting in this manner “shall not dfect, for purposes 
of any Federal, State, or local tax, the residence or domicile of 
a person exercising [this]right.% If the voter decided to cast 
a full ballot under state law, the state might construe this act 
as evidence*of the voter’s intent to change domicilen-an 
interpretation that could have serious tax consequences for the 
voter. 

sly provide for judicial 
n applications.38 These 

straced voters<withmuch 
time to perfect their appeals. For-example, in Virginia, a 
rejected applicant must appeal to the state circuit court within 
ten days of the denial of his or her registration application.39 

The localbar association might be able to provide attorneys 
who are willing to represent an applicantpro bono. An L M  
$so could contact Reserve Component judge advocates for 
assistance. In some cases, an LAAmight persuade the kre 
tary of state or the state board of elections to advise a local 
official to reverse a denial of a voter regismtion application. 

Federal Voting Assistance Program 

the requirements for registration and absentee voting in the 
frfty-fow statesand territories. 

- ,  
or lo& official i s  exhibit­

ing a pattern of discriminationagainst service members should 
contact the WAF’ without delay.41 The FVAP also can help 
LAAs to advise clients experiencing complicated voting 
problems. 

, 
I 

Suggested Refoms of State Laws 
for Military and Overseas Voters 

1 

In 1988, voting by military personnel, their dependents, and 
civilian employees stationed overseas reached an all-time 
high. The ballots they Cast represen$ 3.5 percent of the 
national vote. The percentage of eligible military spouses and 
dependents who actually voted increased from twenty-seven 
to fifty-nine percent between 1984 and 1988. In the 1988 
presidential election, however, five .tonine percent of the 
military personnel and overseas citizeqs who attempted to 
vote could not.do so. A plethora of complications arising 
from state election procedures essentially deprived these 
citizens of their rights to vote.42 / .  

j The following is a list of refonns that should enfranchise 
absentee voters who previously have been denied the oppor­
tunity to vote for systemic reasons: 

W h b .  LNa 99410, tit. 1.100 Stat 924,924(1986). See generally 42 U.S.C. 54 1973ff-110 1973ff-6(1988). 


=See, ea. ,  42 U.S.C.0 1973ff4(l) (1988). 


36Id. 1973ff-5. 

i 

37See generallysypra text accompanying nolc 7. 
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.	Allow",overseas<votersat .least forty-five
days to receive and return absentee ballots. 

-I.;, 
absentee ballots and absenteeballot requests.

L,! ? 

is, :for exhple,  submariners; missionaries, 
i and Peace Carps volunteers-tb complete 
special state write-in absentee ballots. A I 

state should distribute these ballots ninety
days before an election. Each ballot should 
be blank gnd should be available before the 
state prints the regular absentee ballots. 
Twenty-one states now provide these special 

' 7 '  lots. .( , .1 ' 7' 

43See 42U.S.C.0 1973ff-3 (1988). 

MSee g e M r a ~ yh d ~ 
the followjng Iddress: 

American Legislative Exchange Council 
214 Massachusetts Ave. NE 
Washington. Dc uxlo2. 

cation for each el 

fusion frequently disenfranchiseS overseas 


,­

' 

F 

USALSAReport 

United StatesArmy Legal Services Agency , 

The Advocatefor Military Defense Counsel' 

DAD Notes 

UnfteedStates v. Cowan: 
Conditional Suspensions of Punishment 

May a convening authority condition a suspension of 
forfeitures upon an accused's initiating and maintaining an 

134MJ.258(C.M.A. 1992). , j  ~~~~ Y ' P  

alloyent for the, suppo? of 
quesbon in Unlted States v. 
Appcals indicatedclearly that 

In her posttrial submissions? PrivaterFirstClass Cowan 
asked the convening authority aside the forfeit^ of 

. I . i rher pay so that she could su htr  child financially. 

I% 

Y '  

*See MANUALFORCouRIs -Mrn~ .UNtedStaler. RC.M 1105 (1984) [hereinafterMCMI. 
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.Disregardingthe advice of his staff judge advocate, the con­
vening authority granted Cowan conditional clemency. He 
suspended her forfeitures in excess of $724.20 for one year, 
contingent upon her prompt initiation p d  mainpnaace of an 
,allotment,payable to Cowan’s &er, fpr the care of Cowan’se 

,the convening authority exceeded his authority by placing 
conditions,on the suspension of the focfeituks. It concluded 
that a convening authority’b power conditionally to grant 
clemenqy,i s  inherent in the Uniform Code of JVIilitary Justice 
(UCMJ) and the Manualfor Courts-Martial, ,Noting that the 
power to modify the findings and sentence of a court-martial 
are within the sole discretion of the convening authority.3 the 
co lr~o b m e d  that the “‘sole discretion’to modify a sentence 
necessarily includes the power to suspend a sentence.”4 ‘The 
court,then quoted Rule for Coutts-Maqiald1 IOS(a), which 
states, “Suspension of a sentence ,grant6 the accused a 
probationary period during which the suspended part of an 
approved sentence is not executed, and upon the accused’s 
successful completion of which the suspended pwt of the 
sentence shall be remitted.”s It emphasized that this rule does 
not proscribe conditional nsions of punishments.6 

’&e court concluded th 
ary powers to modify the findings and sentence, a cdnvening 
authority may impose reasonable and lawful conditions upon 
the suspension of punishment.? Those conditions may not 
increase the severity of the sentence, violate Ipublic policy or 
duly issued regulations. 02 conflict with the provisions of the 
Manu1for Courts-Marrialor the UCh5J.S 

Remarking that, in the instant case, the suspension of for­
feitures was “purely a matter of clemency for the benefit of 
the appellant’s daughter,”!, the court held that the conditions 
the convening authority imp~sedon Cowan did not increase 
$he seventy of her sentence.10. The court also found that these 

conditions did not violate public policy or -Army regulations. 
Instead, they allowed Cowan to comply with the regulatory 
requirement that she support her child.1 Finauy. the court 
held that fhe<conUitionsof suspension did not violate ;the 
Manualfor Courts IOrtheUcMI.I2 1 

1 L I  L I ,  

I In upholding’the conditional suspension in 
court warned of the dangers that can ar i se ,hm“lawful but 
cumbersome conditions of suspension.”~3Noting that some 
conditiocls may provediff=ult to enforce, the ccnut cautioned 
convening au@oritiesto limit their“actions to 
’pt0blems.”1~ 

Cowan gives a defens 
(obtainadditional clemency for his or her clients. What 
defense counsel has not represented a client who unques­
tionably would go to jail, leaving behind an unemployed 
spouse and several childten in need of m?Cowan allows 
the convening buuthority to show compassion for family 
bers who, *ugh no Eault of their own, have’no m 
s~pport.Before this decision, a convening auth 

~ 	 se~tedwith 8 meritorious clemency petition pleadingfor d e �  
on behalf of the accused‘s family often would hesitate to grant 
this relief because he or she could not be certain that,the 
accused would not divert the money to his or her own selfish 
plaposes. Cowun gives the convening authority a means of 
ensuring ey benefits the accused’s fami1y;not the 
accused. 7 

1 
, A defense counsel should remind the convening authority 
of the cmvening authority’s broad discretion to grant clem­
ency-including conditional clemency, The defense counsel 
should not shy from proposing possible conditions qf sus­
pension to the convening authority, keeping in mind the 
admonition of the Court of Military Appeals to avoid “cum­
bersome qonditions.“ Used prudently, Cowon may permit 
defense attorneys to obtain relief that previously was nearly 
unattainable. Captain Diedrichs. 1 * i  

3Cowan,34 MJ. at 259 (Citing UCMJ ut. @e) (1) (1988k UmedStates v. Spurfin, 33 MJ. 443 (C.M.A. 1991); United Statecr v. Hin. 27 MJ. 293 (CM.A. 1988); 
United States v. DeGrocco, 23 MJ.146 (C.M.A. 1987)). 

‘Id. (cidngUCMJ a h  71 

’Id 

g. ‘pule for CouA-Ma 

’See id. 

‘Id. 

91d. 

]old. 
I ’1. 

IVd.at 260 &n.2 (ding Dw’i op ARMY. Rea. FAMILYSUP~ORT, 
% I  

121d.at 260 (“blahparties ...agree that the convening authority in tb is esse did not e x a d  the power graated under mCode CQMiIikyJudcc or the 
MaqualforC4U I I , 

13ld.(quoting UNtd States v. Cowan.32 MJ. 1041.1046 (A.CA4.R 1991) Qohnson. J.. concurring in part and diasmting m pa),ufd, 34 M.J. 258 (CM+ 
1992)). 

141d. 

i SEPTEMBER 1992 THE AFMY LAWYER DA PAM 27-50-238 21 

I 



:able guidancetodefense counsel represehtingaccused chaigd 
with derelictions ofduty. In United Stares v. Dallkzn,'s tlie 
court held that the breach of a self-imposed duty cannot 
constitute dereliction of duty h d e r  UCMJ d c l e  

Violalion 6f UCUT 
l J d  

bhjor Dallman; the akused, was rhe Chief ofPsychhrry at 
.Winn Army Hospital, Fort Stewart, Georgia. There, he 
befriended Mr. W and Ms. W, two employees of the hospital 
snack bar. Mr. W was legally blind and suffered from partial 
paralysis of his legs. Both Ivfr. Wand Ms.W were civilians 
and were not entitled tq treatment .at irnilitary medical 

I 

Complaining of his poor he ial 
situation, Mr. W asked Major Dalhan 
medication for4hisvarious $ailments..In nse,lDallman 
-prescribed'various drugs for MnWdovera ren-month period.17 
'The accused also treated Msl W, who complainedof insomnia, 
'by prescribing 'Seconal for her. Dallman did not examine 

>, 

was convicted of 
:wrongful distribution of federally controlled drugs, conduct 
unbecoming an officer, and wrongful dismbution of a state­
controlled drug.'* He was sentenced to dismissal from the 
service, confinement fot kelve'months and the forfeiture of 
$833 fray per month for seven months.19 Pursuant to a pretrial 

1y 'thedis­

.was derelict in failing to'order m& diagnostic medical tests 
and ptocedures before'pteddbing the drugs,.He stated that 
his failure to perform the necessary procedhres was 

I # 

f 	 :The Army Court df Military Review affmedlthe fin&ngs 
of guilty, holding that ttie'accused's tlerelictiun of m e d i d  
duties was sufficient to establish conduct unbecomingIhn 
officer. In so ruling, the A m y  court considered the serious­
ness of the offense,lthe dhtion'of the'acdused's misconduct, 
the "negative impact on the military commuriityupon learning 
that a military &tor [had] fded to abide by amptkd'pofes­

%anal standardsbf medical care,'i"md the appellant's dpula'­
'tion that khad Mr. w in exchange for 
tk'prescription~.~ 

I 

agreed with t h e b y  
Court of Military Review, holdlng that DJlmatl'k pleawas 


I improvidentbecause thecharge had failed to allege b violation 

'bfh duty. 'The'Court'of Uitat)n 'Appeals opined thatYaln 

msential element of any dereliction in perfmaceof duties 

.is that the accused 'had C e d n  dutieS.'"z T h e  duties may 

be imposed by *'@%treaty, sfatute;regulation, lawful order, stan­


rating
I 

The wvidence inqu 
form physical examinations before prescribing drugs. This 
stzhdard of caie is univebal among physicians. As a mibtary 
physician, however, 'Major Dallman was forbidden from 
providingimedical Services tb Mr. W slnd Ms. W.2'' Accord­
ingly, Dallman's 'duty to examine these particular patients 
before prescribing drugs for them bas not Imposed by any 
treaty, statute, regulatim, order, ptocedure, or custom of the 
service. On the contraiy, this duty was self-imposed and, 

-Appeals finnly refused to criminallze the breach of a self­
:.imposed duty. The court stated-emphaticallythat the failure 
tocarry out p1 self-imposedduty-even adut); that an accused 

- __  

,F 

-


16Scc id. It 276.See genrrdly UCMI art. 133 (conduct u n b e d g  an officer); id. .I?.134 (general rdde). The Gun of &Eli* Appeals rrmaaded the case to 
the Army COU~Iof MiliraryReview for 4 reassessmentof the ientencson the remainingfindingsof &. De Daf fm,  34 MJ. 4t 276. 

17'lhedrugs e j o r  scribed to Mr. W e, and PlacidyL See Do MJ, rt 
1 .215. 1 ' 

1sId.at 274. 
i 


191d. 

mid. 


aUnited States v. Dallmm. 32 


fl 
=Id. Because they we= not ra ive  duty orletired mvice members or mil imy dependents. Mr.W d Mn. W were not entitledto 

=See id. 
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assumed while perfming his ar her military duties-is not a 
crimp& actunder UCMJ articles 92, J33,or 134. Previously, 
the Army Court of Military Review had hesitated to include 
within the meaning of the word "duty" various nonmilitary 
duties that an accused performed voluntarily, for additional 
pay, after his or her regular duty hob.% In Dalfman, the 
Court of Military Appeals applied an identical rule, to en 
action Wen during duty hours. 

. I 

' I 

or, ballman was charged with, and 
t unbecoming gn of 

dereliction of duty. The charge focused on 
to examine his phients before prescribing drugs for them.n 
Had Dallman been charged with dereliction of duty for pro­
viding unauthorized, treatment d civilians who were not 
entitled to military mepical care, the court may have reached a 
differentresult. 

I How far the c cri ze the 
breach of'a nonmilitary d ar. United States v .  
Tu&ley,28 a case po before the Court 
Appeals, may provide 

Sergeant Fikt Class Tanksley. gn 
assigned to a Reserve signal company 
fornia, wsls responsible for mahtaining 
assigned to the company: He had the a 
materialshe needed to accomplish that mission. 

~n inventory of unit property +vea.~edar' 	 ladon pf unauthorized supplies 
pany. A subsequenthvestigation 
as one of the persons who had orde 
thorized supplies and eciuipment. 
general court-martial convicted 
liction of duty, making a false offiiial statement, and willfully 
suffering the loss of military property.^ 

The Army Court of Military Review affmed the accused's 
conviction for dereliction of duty, holding that the COUR­
martial properly found Sergeant Tanksley guilty of willful 

failure. to acquire light sticks and bayonetsM On review, the 
Court of Military Appeals will determine whether the Gov­
ernment's failureto prove the existence of a duty on Sergeant 
Tanlcsley's part to acquirk the light sticks and,tbe bayonets 
rended the evidence legaLly insufficient IO support a finding 
that Tanksley wasguilty of derelictionof duty. 

Defense counsel should consider the ramifications of 
Dallman in any dereliction of duty case,&ially when the 
Government seeks '0:pbtai.na conviction using a "back-doar" 
charge of conduct unbecomin~&I officer. AsD d l ~shows, 
the breach of a self-imposedduty pnn& give rise to a charge 
of dereliction of duty, or to. an associated charge of conduct 
unbecomingan officer, m e  d a e n s e ' c o maiso should pay 
clo& attention to Tamksley, which soon w? determine how 
,broadly Dullman may be applied. Ms. Johnson, Summer 
Intern. 

hargingOffenses 
Under 'theAssimilative Crimes Act 

$ 

Pursuant to the milative Crimes Act,31 a service 
member who commi offense under state lawmay be tried 
by,court-martial for violating UCMJ article 134.32 The 

have committed the underlying 
t is subject to the "exclusive or 

concurrent jurisdiction" of the United States.33 In United 
States v. Dallmn" and United States v. Jones,X the Court of 
Military rAppealsaddressed the requirement that a military 
judge conducting a providence inquiry must investigate the 
jurisdictiod status of the siie of the offense. 

In Dullman, the Court of Military Appeals'foundimprovi­
dent the appellant's pleas of guilty to wrongful distributionof 
dangerous drugs in violation of a state statute. The court 
found the providence inquiry inadequate, in part, because the 
militaryjudge had failed to inquire into the federaljurisdiction 
element of the offenses. The court also noted that the trial 
defense counselneither conceded that the federal government 

%See United Statesv. Garrison, 14 CMR.359.36162 (A.B.R 1954) (holding that a dereliction'&a n ' h &  dut) L not a military koffense). 

nSee D a f h n ,  34 MJ.at 275. 
' 

BrsQc19001116(A.C.MR31 July 1991)(Impub.).peririonjorrrviewgr~nled,~9001116(C~.A.i9 June 1992). 
IBSec UCMJ am.92,107,108 (1988). 

* ,
~ T ~ k l e y , C M ~ 1 1 1 6 , r l i p o pa t Q ( A . W R . 3 1  July 3991): ' 

3118 USCA.  4 13(a) (West Sum. 1992). 
I

~2UCMJan134 (1988). 


33UnitedStates v. Irvin,21 M.J. 184.186 (CMA.
1986); )unitedstatu v. Harris. 
27 M.J.681,682 (A.CM.R. 1982). I \ 

3434 MJ. 274 (C.M.A. 1992). 

3534 U J .  270 (C.M.A. 1992). 
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Idid jurisdiction '&er the offenses, nor indicated that he'had 
discussedithe jbsdictional,issue with his 'client. The court 
distingbished Uhited States v.*KlineP6 in which h e  Gov­

t dleged,'and the defense,counsel 
'tence dfederal Ieclative j;isdiction.

> 

e corn affirmed the conviction of an accused 
&d guilty to violating an assimilated state statute 

ited inhaling or delivering an intoxicant. At the 
p&idence inquiry, the trial judge neither stated the elements 
of the'ass'milated state statute, nor defined "exclusive or con­
currenr federal jurisdiction." ' The record, however, revealed 
that the judge articulated the jirisdictional element. that the 
accused discussed i t  with his defense counsel, and that the 
accused unconditionally pleaded guilty to the assimilated 
offense.37 Accordingly, the Court of Military Appeals ruled 
that the providenceinquiry was adequate. 

The commission of an offense on a milipry installation not 
always will trigger federal jurisdiction under the Assimilative 
Crimes Act. "PJhe existence of extlusive or concurrent 
Federal jurisdiction requires the consent of the State where the 
installation is located."3* As the Court of Military Appeals 
shted in United States v. Williah?9 "[TI0 demonstrate that 
exclusive or concuirent Fed 1 jurisdiction exists as to a 
military installation or other property owned by the United 
States, [the Goverbment] must .!.establishn not only that the 
State involved ceded jurisdictiod, but also that the United 
States accepted the cession.""' 

1 

Federal jbisdiction not always will blanket an entire mili­
tary insdlation. One gedgraphical Section of an installation 
may be subject to exclusive or concment federal jurisdiction, 
whil f the same installation isnot41 Accord-

L , .  I r 

3621 MJ. 366 (C3f.A. '1986). 

"J~nes,34 MJ-at ?n 
1.207.212 (C.M.A. 1 

J 

m1d. at 21 

similative Crimks Act may 
the'situsof ~e &en& on a 

I ,  1 

: The boveden:ni idy[&ve &at the site' of man Ofien~;:i s  
subject,to f& j a,mere prepndwance of the 
evidehce.42 Moreover,: stenct 'of federal Idgislative 
jurisdiction over a geographical iocation is a matter Of'1aW43 
and, therefore, may be noticled y.*4 This judicial 

ever,'may hot be 'iinp~ ust "bee x p d  on 
of M e n  the existence bf fede;al'legislative 

jurisdi&n i s  h l y  a mdmr of law, the judge's detennina­
" I  i s  final.& On the other hand, when some'factual &sr­

tanty 'existsabut  the jurisdictional status of an offensk site, 
'the'finder of fact must determine whether the location i s  

i l

subjkt to federal legislativejurisdiction~7 
. i  : 

When the Government invokes the Assimilative Crimes Act 

'piejudicial'to discipline.49 

The Assimilative Crimes Act does not permit the trial by 
ice 'member who'diolates'a state 

1 1 
1i , , I  ' ,  

. I _ . I  

I 1. 7 , 

411d. 


4Vd. at 213; see ulso United States v. Bowers. 27.53 


43Willim, 17 M.J. at 215. 


MMCM,supra note 2. MIL.
R. Evlo. 201; United States v. Carter, 430 F.2d 1278.1280 00thCir. 19 
1 '  : 

45Unitcd States v. kvin,21 MJ. 184.187 (C.M.A. 1986). , , , - 1 I 

fiUCMJart. 51@) (1988). I i 

1 ..' 8 1 \ 

aUnited Stales v. Sadlcr. 29 MJ.370.374 (C.M.A. 1990). I r 
491d.at 375. 

! " I  

ams. 17 M.J. 207,215 (C.M.A. 1 see also United States y. C.ssidy, p7l F 4 (Iorh&.I. CeH. dma, 436 us.951 (1978). 

%See UCMJ a= 134(c)(5)(b)(1988). 
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Crimes Act, .asincorporated in Article 134, for conduct which 
clearly falls within the purview of a specific punitive article of 
the Uniform Code [of Military%Justice]."?* Finally, "&e 
Assimilative Crimes Act cannot be utilized to redefine 
existing Federal offenses or to enlarge the 'punishments 

I 

, 
~1IJnhdStates v. Irvin, 21 MJ. 184,188 (CUA. 1986). 

~ 

=Id. i t  189. 

'3rd.; see r&u United States v. Williams, 17 MJ. 207 (C.M.A. 1984). 

I I 

authorizedfor them."52 Consequently,when state law and the 
UCUT both encompass an offense and b e  state law provides 
for the harsher punishment,stheprovisions of the UCUT shall 
determine the maximum punishment for the offense.53 
Captain Lewis. 

I 

~ ~~ ~ 

,TJAGSAPractice Notes 
6 . I 

Faculty. TheJudge Advocate General's School 

r' 

P 

*CriminalLaw Note 
j 

The Good Faith Exception to the Exclusionary Rule 

Applies to Commanders, Says 


the Court of Military Appeals in 

Unifed Stales v. Lopez 


In deciding United Slates v. tOpez,l the five judges of the 
Court of Military Appeals showed little sign of unanimity­
between them, they produced four diverse opinions. A 
majority of the judges agreed, however, "that the good faith 
exception to the exclusionary rule applies to . . . com­
mander[s]."2 

Practitionerswill welcome Lopez for at least threereasons. 
First, it resolved the controversy that split the court-then 
comprised of three judges-in United Stares v.  Morris.) 
Second, it revealed the factors the court considers most per­
suasive as evidence that an application of the good faith ' 

exception is justified. Third, it established the standard of 
review an appellate court must use in examining a aial judge's 
application of the good faith exception to a command-author­
ized search or seizure. 

Staff Sergeant FrankLopez, the accused, was an Air Force 
noncommissioned officer stationed in Spain. One of his 
duties was to issue ration cards to other members of his 

'No.66675,1992 WL 207882 (C.M.A. 12 Aug. 1992). 

squadron. Apparently, the accused issued himself at least 
"threeh ~ t t h o r i z e d&ion cards, which he used to purchase 
-:exempt items. Lopez's illegal activity was reported to the 
security pohce, who then notified Lopez's squadron com­
mander, Major Harrison. Harrison knew that the accused was 
responsible for issuing ration cards. He also knew that Lopez 
previously had experienced financial difficulties. After 
hearing from the security police, Major Harrison decided that 
he had probable cause to believe that records relating to the 
unlawful issuing of ration cards could be found in Lopez's 
desk. He also expected to find unauthorized ration cards in 
the accused's car or barracks mom. Accordingly, Major Har­
rison authorized a search of the accused's desk,car, and mom. 
Before doing so, however, Hanison telephoned the instal­
lation s& judge advocate (SJA) to requestan opinion on the 
lawfulness of the proposed search. The SJA agreed that Har­
rison's information "was sufficient for a search authorization."4 
The search resulted in the seizure of a number of unauthosized 
rationcards. 

Lopez was tried and convicted for stealing ration cardsand 
for using them illegally. At ?rial, he moved to suppress the 
seized ration cards on the grounds that Major Harrison had 
lacked probable cause tb authorize the 'search. The trialjudge 
denied this motion. Although the judge agreed that Major 
Harrison had lacked probable cause, he found the evidence 
admissible under the good Eaith exception in Military Rule of 
Evidence (MRE) 31 l(b)(3). 

2See id. at *1. I 


328 MJ.8 (C.M.A. 1989). 


%pez,Na66675.1992WL207882.rt+1. 
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The AU hkt Court of Mi1itai-y Re4iew disagreed 
concurred with the trhl judge that Harrisotl had lacked pro­
bable’tause, but coricluded that Harrison’s“personalinvolve: 
ment in investigating and prosecuting h p e z  precluded any 
finding that Harrison was “neutral and detached.”s ConseA 
quently, the Air Force court refused to apply the good faith 
exception to Harrison’scommand-authorized search. It reversed 
Lopez’s conviction and dismissed the charges3 The Judge 
Advocate General of the Air Force then ceMied Lopez to the 
Court of Military AppeaIs. After reviewing the case, that 
court reversed the Air Force Court of Military Review. 

In her lead opinion, Judge Crawford wrote at some length 
about the “totality of the circumstances’~test a commander 
must use to determine whether he or she has probable cause to 
authorize a search or seizure.* Ultimately, however, she 
declined to determine whether Major Harrison actually had 
probable cause when he authorized the search. Adopting an 
approach that contrasted sharply with the analyses of the aial 
judge and the Air Forcecourt, Judge Crawford declared,W e  
need not determine if there was sufficient probable cause. 
Because there was more than a ‘bare bones’ presentation of 
facts to Major Harrison, we hold that the good-faith exception 
to the exclusionary rule applies.’”’ 

She rioted that the &dyds’& expressly that the good faith 
exception articulated in United States V. Leodt applies to 
s&ches and sehurks authbrized by a cbinmander ifhe or she 
is ‘’neutral and de’tached,-as dehned in United Slates v. EzeIL”12 
Judge Grawford then identified seven othkr factorsithat a court 
may consider in deciding whether to apply the good faith 
exception. These factors were (1) the level of command of the 
authorizing commander; (2) whether the commander had 
received legal training on search and seizure rules; (3) the 
clarity of the rule governing the search or seizure at issue; (4) 
whether the evidence supporting the puth-n was given 
under oath; (5) whether the commander had reduced the 
search authorization to writing; (6) whether the defect in the 
authorization was one of form, not substance; and (7) Whether 
the commander had obtained“the advice of a judge advocate” 
before authorizing the search or seizure.13 

Finding that Major Harrison had been “impartial“and had 
“not [been] motivated solely by revenge or vindictiveness,” 
Judge Crawford concluded that Harrison had been neutral and 
detached.14 She also opined that the information available to 

, Major Harrison when he authorized the search had amounted 
b“a substantial basis for fmding probable C B U S ~ . ” ~ ~Finally, 
she concluded that the police “reasonably [had] relied upon“ 
the search authorization in searching the accused’s desk, 
m m ,  and car.16 Accordingly, she found that the good faith 
exception applied to Harrison’ssearch authorhtion.17 

. I 

&unmanhen, judges and magimates must use a ’totality of the Circumstances” test ‘when detem;n;ng probable cause under & Fourth Amendmek See 
generully p~~c0mn-M- United States. MIL k.Evm. 315(f)(2) (1984) bereindm MCM]; Illinds v. Gates, 462 US.213 (1983). 
I ’  I 
‘See Lopez, No.66675.1992 “I. 

. ­%Id. at *3. Judge Wiss’r approach UItbis probable y s e  isshe ismarkedly different.See 2.u *IS (Wiss.‘J.. omcuning);see&u infra text llccompanyingnote23. 
I . 

l*MCM, supru note 7, M a  R. E m  31 1 analyiis. app. $2, at A22-17. 

I!I468 b.S. 897 (1984). 

!*6 MJ.307(CMA. 1979). ! I I 

13hpe2, No.66675.1992 WL 207882, at *3 (citing MCM s 7. Mil. R Evid. 31f matyrh?,lpp. 22, at A22-27). 
command and oaths merits-further discussiar. Either factor could affed a aut’sdecision tohpply h e  good-frith cxd&icm 

That an appellate CQUII considekg Ghether to apply the’goodfaith cxccption td a conim&d-dtborized mrch will a 8 c a h  hUth0riz.d by the 
canmandcr,d a bnnpany. battery, troop. of limilar clement more c l o r c ~than it would a 8& ordered by a diVirim or u u p a  commander K e m S U i a n n t i f .  
Experience rhowr that the larger the unit an pffieu commands. the less he or she will be involvad personuflyin mainlaining good order ,anddisciplineinhis orher 
command. A canmander’rpenonal contact with aoldien lessens as the lewlof waunand increases. A divisimCcrmnandex, for example,h far from the 
daily disaplinary matters faced by thk company commsnden m that divisicn. Thia p e n d  distance rtrmgthcna the Govement’r uguma division 
oommander is a n c u d  and be~ched‘‘when he or rhe 8 U t h 0 1 k S  &-scar&or -re. 

A command-burhokddsearchoi seipuc need not be tupr ted  by & oath. See cites v. solckey. 10 MJ. 347 (C-M.A. 1981). N d s s , m o s t j u d g e  
advocates a p that bsing In oath d affhat im is‘C good practice. An oath impresses upon b e  affjhnt the leriausnesa of the went md &e comspoading 
importanceof relating accurate information to the commander., W$heightem the fcliMity of the information. makingthe annmander’a reliante on that 
information appear m a  m b l e .  

‘‘Lopez, No.66675.1992 WL 207882, at IS. 
F 

15fd. at *6;qf. id.at 53 (rcmarldng that Hamisonhad based his deckionon “more than a ‘bare bones’ p~mtationof the facts”). 

laid. at *6. , ”  

1lid.; cf.MCM.supranote 7. Mn, R.EVD. 31 l(bX3). 
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Judge Gierke concurred with JudgeCnwford's leadopinion: 
Unlike the three other concurring members of .the Court,, 
Judge Gierke did not write a separate opinion. 

' I .P Chief Judge SnElivan concurred in the result; however, he 
specifically disassociated himself from No aspecur of the lead 
opinion. First,he objected to Judge Crawford's equating the 
term "impartial"with the phrase "neutral and detach 
Chief Judge stated that he to& n 

y] &t the commander issdng [a], 
search authorization be 'impartial' rather than neutral and 
detached.* Second, he rejected fie lead opinion's suggestion 
that "Manual rules" are dispositive of Fourth Amendment' 
issues in the military courts. Chief Judge Sullivan ihsisted 
that the Manual for Courrs-Marrial's rules are outcome­
determinative only when they "fully satisfy the demands of 
the Constitution and t ts as applied in the 
military context"19 1 

Judge Wiss also co 
however, with the co Chief Judge SUI­
livan and Judges Crawford that the standard for 
appeqate review of a comm able cause determina­
tion is the "substantial basis" Est Judge Wiss rejected the 
majority view that the rationale behind Laon-that excluding 
evidence has no "significant detemng effect'w on judges or 
magistrates-applies to command-authorized searches.21 
Remarking on the important--and often personal+ole that 
commander plays in maintaining good1/". 	 his or her command. Judge Wiss re 
court should not afford a comm 
seizure the "patdeference" customarily given to a search or 
seizure authorized by a judge or a magistrate? Judge Wiss 
would require a trial counsel to establish an "adequate factual 
basis" in the record to ensure that an "appellate court0 may 

l*Lapez,No.66475,1992WL261882,U*11 ($&van, C.J., Farr ing) .  

=Id. at *15IO "16. 

UId.  at *16. 

"See, rg.,United Slates v. Alexander, 34 MJ.121 

~Lupcz,No.66675.1992WLUn882. at "9(Cox,J.. ccmcurring). 

%Id. at *I8n.6. 

P mid.at *lo. 
%ee id. 

3'28 MI. 8 (CMA.1989). 

conclude that [a1 particular commander in {a] case is the sort 
of official the Supreme Court in Leon hadin mind? In 
advancing this assertion, Judge Wiss clearly proposed 4 de 
novo standard for appellate review, although he did not use 
that term explicitly. I f  1 

I I N 
e CQX'Sconcurring opinion is  

the four. He began by stating that he concurred "with modest 
t Judge 'Coxiactually meant that he con­
result was' immediately apparent, for he 

plainly did not like the legal reasoning 
judges. Adhering Lo hiS longstandi 
Fourth Amendment doctrine has li 
sbCiety,a 'JudgeCox refusid to follo 
fellow judges in his analysis of Major ,;Harrison's search 
authorization.25' He rejectdd the idea s a t  h e  good faith 
exception applies to carnmand-authorwed hearches and 

neud?"n The litmus test,that Judge Cox yould apply to 
determine the lawfulness of ;acotnmand-authorized search is 
whether the commander pcted reasonobly in prdering the 
searchP Reviewing the record in LopeziiJudge Cox con­
cluded, urnhis commander had ample reason to authorize the 
search; io  diU.&hepolice officdrs conducting' the search. 
Indeed, everyone'acted in gobd faith."D ~Becauskeveryone 
acted'reasonably, Judge CoxJagreedwith Ithe majority that 
evidehce seized diiring Harrison's command-authorized 
search was admissible under FeFourth ent.30 

Lopez marks a dramatic change in the law, Three years 
earlier, in United States v. Morris,Sl the three judges of the 
Court of Military Appeals could not agree on whether the 

0 
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good faithixcephoh applied to command-authoded s h h e s . 1  
Citing MRE 3 1 I(b)(3),' thenJudge Sullivan heldjthat the, 
exception did apply. Chief judge Everett asserted chat it did 
not,"He k h n e d  ,that""theassociation of commanding offi-' 
cers with law enforcement and with the maintenance of diki­
pline is too great to pennit eqming them to. ..magistrate[sl."3~ 
Jhdge Cox refused to konsideh'hhe &pplicabilityof the gobd
faith exception because he fofund that the com 

' acted reikbhably'and iesponsibly in anthorizing the'search.3 
*, ,L I < 

The &e-way split in Morris essentially deprived military.
practitioners of clear guidance on' tlie issue of good faith in' 
command-authorizedsearches and sekures. Lopez eliminated 
thiqpblem. Although Judge Cox cqntinued to,fmd &he good 
f+th exceptiop inapplicable and helevpt ,  t~clek majontyiof 
the ;cPyt of Militaq Appeals ruled &at the good,faith e;Xcep-* 

- .,to comman thmized *hes qnd s e @ r e ~ . ~tion applies 

- , - - L T  I ­
ohly b a r  hie 'ah.horiZi& coMmander have'information that' 
provides a %ibsfdntidZ basid for determining the existence of 
probable causeY36 \Consequently; if a court finds that the 
informationavailable to the'commanderprovided a substantial 
basisfor the commander's decision, the court need not examine 
the probable cause issue finther. Unfortunately, in declining 
to ruleon yhether probable cause actually existed in-the instant 
case, {udge crawford cqnmented only briefly ont,whatieui,­

for a commander's p­
t citing to iiiy authority, 

a id .  at 18 (Cox, J.. concurring in puz and dissenting in pan). 

Major HarribS had &ed;wM "rnthd than'a' 'b&e 'bdnts' 

presenbtion of facts;n37 the court did not'have to'address'fhe3 

probable cause issue;further, t The "bare bones" standard,' 

however, is not found in MRE 311. nor did Judge Crawford ­

define it furthahb p i ? z ,  The standard is'unhelpfulbecause 

it .blurs the,:'sub$tantial basis? test enunciated in MRE 


conversation withithe 5JA aS persuasive evidendeithatHarrii 

sbn had acted in'-goodfaith!'Eachof these three judges cited' 

the.drafters' analysis of,MRE 3 11 to sbpport his or her (reli-i 

an= on ,this fac place too,greatan emphasis on lhis 

element of the& dqisions, however, would be unwise. Hadl 

Harrison not talked to a judge advocate, his failure,WLdos p , 

might not have precluded the court fmm appIying the good faith 


4 Onefinal aspect of Lopez wil l  be important to practitioners.

This set the standard for appellate review of a trialjudge's 

application of the good faith exception. A majority-chief

Judge Sullivpn,JudgeOawford, and Judge G i e r k p a g r d .  ,­


_... . . ~ .... . .." I. 

W Judge Crawford d e d a d  in the second paragraph of her lead that '[ala five judges agree that ($e ood-faith ozptim to the ucluriOaaly d e  applies to 
this commander." See Lopez, No. 66675.1992 WL 207862. at +l.?hir assertion is incorrect. chi& Jude1SulJih,7udge Giake. md  Judgt Wisr a g d  with 
Judge Crawfd'r msoning. See id. at *lo(Sullivan, CJ. concurring); id. at '14 (Wisr. J., marring).Judge a x ,  however, docs n u  believe tha~the good fpirh 
exception has any relevance to command-authorized searches or reizures. See id. at *I8  n.6 (Cox. J.. concuning). In Lopez, he rimply acknowledged that 
'[a]lthough I do not believe rhat the good faith exccpiTLcrcatc4in Uqed Sfufesty,Lcon is qpmpos t o , ~ a n d o @ e d , y c a c h c aand w b m ,  fhe,rraaOning­
advanced by Judge Crawford in rcaching her conclusima is 'dfiamtly analogoh 10 my view to pCrmit me to concurwith her that this rearch was c a d  out m 
good faith and was reaslnable under the Founh Amendment." Id. at * 10 (citationomiued). In nun. thw judgea of the Court of Military Appeals agreed with' 
Judge Crawford'r legal analysis of fhiF canmand-authorized search; one took another approach but reached the same rcsulult 

35Chicf Judge Sullivan. and Judges Cox,Crawford, and Gierlce did not believe that the question of whether probable cause actually existed 

application of the good faih cxceptim. By implication, they suggested that,in Lopez, the issue remained unresolved. Judge Wks. however, stated that he w d 

not 'reevaluate" the conclusion of the trial judge and Air Force Court of Military Review that Major Harrison had lacked probable cause. He marked. 'I v k w  

h a t  conrhrsion in the aCcuSed'r bvor a# h e  law of thd case.'* 'ld,at +15 (Wiss' f d C m d n a  by& and wurt 

of review are binding on the Gur t  of Milirary A@, Judge Wiss'r view is th I ,  , - * ,  

F 


36MCM. supra note 7. Mn,R.EVID.3 11@) (3) (B) ( m p h a s i a  added); see dso S'IBPHBN A. S A L ~ U R ~ma,&RAW W 0 p E m t a  249,(3ded. ­
1991). 

4 . 

n&pez. No. 66675. 1992WL 2U7882. at +3. 
.c ' t  * 

3 % ~  id. at +5; see o&o id. at *I7 (Wiss. J.. aoncurrkrg). This emphasis on msonablmers dovaclila with Judge Cax'r view on how the h n h  Amendment should 
apply tothe military. See id. at *10(Cox, J.. concurring); see u&o s q u  now 24 and accompanyingtext. -39See, e*., Lopez, No.66675, 1992 WL 207882, at +3. +6;id at *10 (Sullivan. CJ.,eoncurring). Judges Wiss md Cox did not agree. Judge Wisa c~smtially 
would have substituted a de novo standard for the aubstantial basis test. Thc difficulty with this approach is that adapting a de now atandard ignores the plain 
languageof MRE 31 1. See MCM sqru  note 7. ML R.E m .  31 l(b)O)(B). JudgeCox docs not believe that the g m d  faith exception appliea to a canmander. See 
Lopez, No.66675,1992 W L  207882. at +18n.6 (Cox,J.. concurring). From his perspective, the hsuc of a atandard of h e w  had no relevance. Were Judge Cox% 
view to prevail in a future decision. he apparently would use I "totality of the circumstances"test to evaluate a commander'r rursonablenessh amhoriZingi L h ' 
or a seizure and would a d msonableness 'its ordinary meaning." Id. aL 10. 
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Lopez’shows that the good faith exception to the exclu­
sion* rule applies to wrruuand-authorized searchesthat meet 
the requirements of MRE 31 l(b)(3). After Lopez, a itrial 
counsel arguing far the application of the good fdthexception 
should i n ~ dthat the oial judge need not address ttie issue of 
probable cause if a “bare bones” presentation bf facts was 
made to the cominander. Defense counse1,ltm the other hand, 
should argue that BARE 3 1 l(bX3) wiresa %ubstantial basis” 
test and that the “bare bones” test mentioned 
ford’s lead opinion cannok ovenidethe plain 
Manual for Courts-Martial. Defense counsel also should 
argue th&-even if a “substantial basis? existed for a com­
manderys decision to a search,thd !goodfaith exoep­
tion sholrld apply o commander was neutral 1 and 
d&checland the’ uting :the authorization ”acted 
reabnably: Both trial.anddefense bounkl must ‘dewelojlthe* 
record carefully to allow appellate review of the trial judge’s 
application of the new rule expressed in Lopez. Major Borch 

% t r- , 1 .  . ,  
ContractLaw Note 

r i 

FiscalLaw Update: 

Congress Proposes Major Changes


in the Funding of 


I Each year, C o n p s s  asserts controllover military spending 
thtough the annual authorization aid appropriation acts. In 
the February issue of T h  Army Lawyer” we reported that 
Congress had increased the funding thresholds for unspecified 
minor constructionprojects to $1.5 millionand had authorized 
obligatibns of up to$300,000 fium operation and maintenance 
funds for individual minor construction projects. To 
differentiate more clearly between military construction 

investment and routine, recurring expenses, Congress ’now 
proposes10 expand the defmitionof ”military Construction” to 
include any alteration, repair, or minor construction project
that extends rhe useful life of a facility and costs more than 
SlS,OOOi~lCongress also proposesto amend 10U.S.C. 8 2805 
by reducing from $3300,0oOto $15.000 the funding threshold 
�or minortxmstruction ormpair projects using operation and 
maintenance filfidspz suenacted, ‘thesechanges will alter 
significantly the manner in which the Department of Defense 
0 0 )classifxs and funUs minor constructionprojects.’ I I 

I ’ j  

at will this mean to an individual linstallation? The 
act may be substantial. To comprehend the impact of the 

proposed changes, one must understand hop the DOD ‘cur­
rently classifies and funds !its minor military construction 
projects. To understand the classification and funding process. 
one should begin with a review of key definitions. “Military 
constructionn currently includes “any COnStructiOir, develop’ 
m a t ,  conversion, or extension of any kindlcarried out with 
respect to a military installation.”43 A “minor construction 
project,”on the other hand, is consrructibn pt!armiliraxyinstal­
lation that involveh a single undertaking with an approvedcost 
of less than fsl.5lmillion.44 Congress generally funds don­

’ in the annual military ctmtruction appro­
ithis acs Congress also appropriates limited 
tonstruction pr0jects.M These funds are 

h o w n  as unspecified minor construction funds. An installa­
tion must submit a request to Headqua~ters,Department of the 
Army, to obtainapproval of, and funding for, any minor con­

n project whose cost is expectedto e x W  $300, 
‘ I  I 

The military construction funds are hot the DOD’s only 
s o m e  of monies for construction. I Congress expressly has 
authorized the f3OD to use alternativefunds tb fiance certain 
construction projects. hcordingly, DOD ‘componentsmay 
use procurement funds to provide government-owned 
facilities to contractors;a research and development hnds to 

I 

IMSee Anthony M. Helm et d.,1991 Com?actLaw Developme-The Ycar in Review, ARMYLAW..Feb.1992, .t3.7. 
I , ?

45HR CONF.RBP.NO.527.102 Cong., IatSesn. 314 (1992).’ 

42Congressalso w d d  reduceto $ls,ooOthe mount that the W D could draw from aperation and maintenancefunds to any out minor rmsrructimprojects and 
Rpaiipmjdje&sinvnlvingResewc Compentfacilities. Id. kt 315. I 

43 10 U.S.C.0 2801(a) (1988). 

?To qualify w I miuor construmon project, a plete and usable facility or I complek md usable, 
improvement to Ifacility. 10 U.S.t.A. 0 2805(a) Weat Supp. 1992); WTOP ARMY.Rm. 415-35, CONSYXUCIION: EmmmcrMmoR CONSIISLICIION, 

DAMAGEDCONSllUJCIION. AND REPLA- OF FACILK~ES OR DESlROYm, paras. 2-1(a). 2% id. glossary, rec. bminafter 415-351. 
( $ 3 I 

45dgrcsl  funds milimy CQI *tim OflhG’+ay 
1992, Pub.L N0.’lM-l36,1OS Stat 637 (1991). 

g k r  fiscal year 1992. h g r e r r  qmpriated to the , h y  $1 1 million for unspecihedminor milirary eoastructicmprojects. &e id. Uae of military omsumion 
appropriation# require# wntun approval from Herdquar&n, D e p m k n t  of the Amiy.’See WTop DawNsa, Dnracnva 4270.24, UNSPBCIPIEDMINOR 
CONS~WC~ON. AND Rasroruno~ (Mar.23.1983) (herrinafkr DOD DIR.Emmmcy CONSTRUCTION. OR mce&mrrop DAMA(1EDOR W n m  F ~ c u n m s  
4270.243;AR 415-35. supra note 44. para. 2-1. 

47AR 415-35, supra nae 44. para. 24. 

~DEpanmentofDefen~eAppropriatimsAa�orFiscPlYear1991.Pub.LNo.101-511.lWStat 1863 (199D) {’, {-: 
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finance research. developm‘ental, or test facilities9 and 
operation v d  rn@nte&cePfunds to finance minor military 
constructionprojectscosting.63 

In the pa$cttheDOD has favored the we of operations and 
maintenance funds to finance minor construction projects 
within the statutory limitation of 10,W,S.C.8 2805(c).51 Using 
operation and maintenance funds I for minor construction 
projects permits a seryice secretary to expend available 
unspecified minor Gonstruction funds for other purposes. 
Moreover, an installation commander currently can draw on 
operation ;and maintenance funds without obtaining approval 
from his or her service secretary-r the secretary’s desig. 
nated representativw fnance minor.military construction 
projects that dqnot exceed $300,000.52 

nance funds to finance a maintenance and repairiproject. 
regardless of its cost.53 that is performed “in connection with a 
facility”S4 and to finance minor construction.projects under 
$300,000. “Maintenance“,includesthe tecurring. periodic, or 
scheduled work necessary to preserve a facility in a condition 
adequate to ensure that the facility may be used effectively forl 
its designated functional purpose.55 I “Repair“,is the 
restoration of a faiIed, or failing, facility’ lo a’ cdndition ‘ade­
quate to permit ;it to be used effectively for its designated 

installation commander’s use of !operation and maintenance 
funds, permitting the commander to use these funds to finance 
only minor construction projects costing3les.s $15,000. 
Congress also would reclassify as military construction many 
projects presently class s repairs. Consequently,m 
installation would have oq the unspecified,military 

construction account .to,frind-anynonrecurrent facility work, 
costing more than $15,000, that is performed,to extend the 
useful life of the facility. j The installati611could continue m 
classify as expenses facilityLwork mder $15,O(lO’that extends 
the useful life O f  a facility and work over615;OOO that is 
routine or recurrent and is necessary to p a e w e  the physical 
structure iDf a facility or itssupport system. Thisconcession is 
importadt because the proposed amendments specifically 
pennit instdlatio~sto continue to draw on the -ration and? 
maintenanceaccount ~0 fund work classifiedas expnses. 

I CM. 
affect operations&roughout the DOD. ?bey sharply would 
reduce ,not only the number of minor military construction 
projects approved at the installation OI major command levels, 
but ais0 the number of projects ed at the sedretariallevet 

n. 	 ’ I ’

’ 1 I ’  

InternationalLaw Note 
V 

Civil Disturbance Rules of Engagement: 
Joint Task Force LbsAngels 

d * 

Lateon the evening 
in the turmoil of the most serious civil disturbances an 
American city hasexperienced in this century, the commander 
of the newly created Joint TaskForce (ETF) Los Angeles 
directed the draftingof joint rules o�engagement @OE). The+ 
new rules were to consolidate the ROE contained in a Defense 
Department operation plan called “Garden Plot”57 with the’ 
ROE developed by the elements comprising the 3°F. Crest-$ 
ing and coordinating the ROE fot this mission was alformid­

-


F 

*gSee 10 U.S.C. Q 2353 (1988). Department of Defense Directive 42755 also pemh the llse of research and development funds IO c o l l s v ~ ~facilities on a 
military installation if a muactor later will operate and maintain them. See Wt OP DIWE”sa. DIRE~~IVE4275.5. ACQULSKIONAND MANAG- OP INDUSTRIAL 
RESOURCB(Oct 6. 1980). ‘Ihe directive further authorizes h e  use of these funds for h i  canstruction projem costing $300.000 or less. Id.; cfi 10 U.S.C.A. 0 
2805(c) (1) (WestSupp. 1992). 

i 1 ?  . I ( 

5010 U.S.C.A. Q 2805(c) (1) (West Supp. 1992). tary mnswction appropriationr for projects,in,thiscategory Fquifes written approval from 
Headquarten.Department of the Amy (Corpa of Engineers). See AR 415-35. s q u  note 44. pa=. 2-1. 

L “ C ? - 4 

and maintenance funds for projects with a funded axt of $3OO.ooO or less. See generdfy DOD DIR.4270.24. 
supra note 46. 

52A major command (MACOM) must approve Be use 

MACOM, however. 

delegate approval nu 


MACOM approvallevel. Id. 

o;ization Act for Fisd‘ 992md 1993, Pub. LNo.1&;190, 

.IL 


W d .  

nDep’t of Defense, Civil Disturbance PlanGarden Plot (15 Fcb. 1991). , ‘  
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able task. The rules had to guide soldiers assembled h m  a 
variety of commands in their uses of force to respond to street 
rioting that threatened the safety of every local citizen and

r" taskforcemember. 

Civil disturbance ROE almost always must be geared to 
diverse force compositions. Joint Task Force Los Angeles 
was composed of 9844 members of the California Natioml 
Guard, drawn from the 40th Infantry Division (Mechanized) 
and the 49th Military Police Brigade; 1500 Marines from 
Camp Pendleton; and 1767 soldiers from the Army's 7th 
Infantry Division (Light) at Fort Ord. At any given time 
between the 1st and 6th of My,2600 National Guard troops, 
440 Marines, and 680 active duty soldiers could be found 
patrolling the streets of Los Angeles. That these individuals 
be provided with concise ROE to guide them in the perform­
ance of their critical mission was essential. 

The ROE created for JTF LosAngeles reflected input from 
each of the commands participating in the mission, together 
with specific guidance provided by ForcesCommand, United 
States Army; the Joint Chiefs of Staff; and Headquarters, 
Department bf the Army. The Commanding General,JTF Los 
Angeles,approved the finaldraft of the ROE at approximately 
0100hours on 2May 1992. Using localpmhase procedureS, 
a field ordering o�ficeracquired 12,000 pocket-sized copies of 
the ROE, which then were distributed to the mops d i s p e d  
throughout Los Angeles. By 1300 hours on the 2 May, each 
member of the JTFhad a copy of the ROE and each had beenr" briefed by an active duty judge advocate about the meanings 
and effects of these rules. 

Key issues addressed in drafting the ROE for members of 
JTF hsAngeles included the proper uses of lethal and non­
lethal force, warning requirements,h i t s  on automatic fire of 
weapons, changes to arming orders, use of srliper tearcis, ahd 
employment of riot conrrol agents. The following passage

' duplicates the ROE used by JTF Los Angeles: 

Los Aneeles Civil Disturbance ROE (19%) 
JointTaskForce. L.A, -

J 

A. Every service 
reasonable and nec 
against violent and 
described below are not intended to infringe this right, but to 
prevent the indiscriminate use of force. 

B. Force will never be used unless necessary, and then only 
the minimum forcenecessary will be used. 

. , . ? . .  . 
j 

(1) Use nondeadly force to: 

(a) control the disturbance; 

(b) prevent crimes; [and] 

(c) apprehend or detain persons who have committed 
crimes. 

(2) Usedeadly force only when: 

(a) lesser means of force [are] exhausted or unavailable; 

(b) riskof death or serious bodily harm toinnocent per­
sons i s  not significantly increasedby the use; and 

(c) purpose of use [is:] 

I-self-defense, to avoid death or Serious bodily harm; 

2-prevention of [a] crime involving death CR serious 
bodily harm; 

on of destruction of public utilities that 
have been determined vital by the TF commander, or 

4-detentian. or prevention of escape, of persons who 
presenta clearweat of loss of life. ' 

'(3) When possible, the use of deadly'forceshould be pre­
ceded by a clear warning that such force is contemplated or 
imminent. $ 1 

(4) Warning shots will not be used. 

e (5) W e n  fUing, shots will be aimed to wound, if possible,
rather than kill. 

(6) Weaponswill not be frred on automatic. 

(7) When possible, let civilian police ams t  lawbreakers. 
I 

' (8) Allow properly identified news reporters freedom of 
movement, so long do not interfere with your mission. 

(9) DO not talk about this operation, or pass On i d m a ­
tion or rumors about it, to unauthorized persons; refer them to 
your commander. 

(10) The JTF commander withholds authority for use of 
riot control agents and sniper teams. 

. I . . .  
1 -P , , .  . . 

% . . , I 

. . r . . 

_ , 
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C. Arming orders: 
Arming Bayonet

Order Rifle ' - I  Scabbard Bayonet pistol P 


AO-1 Sling On Belt Scabbard Holstered Belt In Pouch 


I ' , ' 
AO-2 

pon 0 , , - I  r 
On Belt Scabbard Holstered Belt , 

1 , 

AO-3 Sling : &Belt I Fixed , 

A& Fixed 
> / ' 

AO-5 Fixed 

AO-6 Port hBelt 
a ! 

I / . *  , 
1 -

These carefully crafted ROE accomplished their p 
The service members deployed in JTFLos Angeles carried 
approximately 350,000 rounds of ammunition and 3700 tear 
gas grenades, but they fired only twenty rounds throughout 

it commanders strictly accounted for 
each shot fired. National Gud,soldiers fved fourpen shots 
at an individual who attempted to run them down with his 
car.59 Task force members fired two more rounds at another 
person who tried to runoverpolice and National Guard soldiers, 
and the final four rounds were used in subduing a robbery 
suspect who resisted arrest60 The remarkable fire discipline 
the JTF troops displayed while patrolling the streets of Los 
Angeles may be attributed not only to their outstanding train­
ing and discipline, but also,to,theROE that had been drafted 
for the mission. 

Operational law judge advocates confrqnted with similar 
situationsand missionsin the future can draw upon these ROE. 
Significantly, the JTF Los Pngeles ROE do nqt deny-and 
actually emphasize-the soldier's inherentright of self-defense. 
Rules of engagement that fail to address this issue clearly 
invite tragic mistakes That planners should tailor ROE 
specifically to the miss their units shall perform'is equally 
important. Although,thecivil disturbance ROE used in Los 
hgeles'well suited the needs of that 

xample for,othersituations. To aid opera­
tional law planners, the IqternationalLawDivision,The Judge 
Advocate General's School, U.S.Army, (TJAGSA) has 
included the Los Angeles ROE and other civil disturbance 
ROE in the new Operurionul Low Hmdbook.62 Lieutekt 
CommanderRolph. 

b P 

LegalAssistance Items . I 

The following notes have been prepared to advise legal 
assistance attorneys (LAAS)of current developments in the 
law and in legal @stance program policies. They also can 
be adapted for u y  as locally published preventive law articles 
to alert soldiers and their families about legal problems and 
changes in the law. We welcome articles and notes for inclu­
sion in thisportion of The Army Lawyer. Send submissionsto 
The Judge Advocate Genkd's School, A T I N  JAGS-ADA-
LA, Charlottesville,VA 22903-1781. 

, , I f , Many 

e Di rc ip l i y ,A11 fhe Way to LA.,W m .  l l y ~ .May 21,1992. u G-4. 

59id. 1 

Wid. 

61That ambiguous and unduly restrictive ROE ccrntributcd to the cleatha of 241 Marina in the 1983 mristbombing of the Marine battalion landing tcam 
'~~RROR~STheadquarters in Beinn. hbanm. WM I principle fiading of the h g  c a n m i s s i o n .  See COMM'N ON b u r  hT'L AIRFORT Am. DaP'r OF DEmNsR, ,-

RRPORT Rp TI-IE DOD ~ M M I S S l o NON Bamur ~ " A T ~ O N A L  A-RT '~RRORISTAm. ~ ~ O B E R23,1983 (Dec. 20,1983). Obviously. the American presence in 
Beirut in 1983 did not involve a law enfoment mission and had no danestic civil and niminal law omsequences.The ROE for h t primarily wuc ccncemcd 
with avoiding accidental m h a t  a d m a  or injuries. 

6 2 h - r ' ~L Dw..'hJuwa ADVOCA~ U.S. ARMY,JA 422. OmmnoNALIAWGENRRU's SCHOOL, HANDBOOK(1992). 
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I 

the FederalHousing Adminismion (FHA). For many years, 
the Internal Revenue,Service (IRS) refused to allow a 
taxpayer to claim as deductible interest the "loan ongination 
fee." or'bin&."the taXPYer had toPay a !ending instit~tionto 
Obtain a VA or FHAban-s3 Early this Years however, the IRs 
apparently reversed this policy. It announced in Revenue 
Procedure92-12 that a cash basis taxpaye? who purchased a 
principal residence after 1990 may deduct the points he or she 
paid to finance this transactionif he or she satisfies a fivepart 
test set forth in the revenue proce@.re.~ 

This announcement genehted considerable excitement in 
the militafy cqmmunitybecause it impliedthat a service mem­
ber who pays a'VA or Ff�Aloan origination fee may deduct 
that fee as interest, In Listing ,e&ples of d&ctible points, 
the IRS specifically mentioned "loan origination fees."a It 
also stated that a taxpayer can fulfill one element of the five­
part test simply by showing that the settlementstatement (Form 
HUD-1) from his  or her purchase of the home identifies the 
amount the taxpayer would deduct as pints. Many military 
taxpayers can satisfy this requirement without difficulty. In 
most home purchases financed with VA loans, the settlement 
statement discloses a loan origination fee, cdculated as a per­
centageof the loan amount67 

The IRS recently ratified this interpretationof its announce­
ment when it amended Revenue Procedure 92-12. .Revenue 
Procedure 92-12A states unequivodally 'that a taxpayer may 
deduct a VA or FHA loan origination fee if the taxpayer 
satisfies the requirements of Revenue Procedure 92-12.6s 
Accordingly, many military taxpayefs who used VA or FHA 
loans to purchase homes in tax years beginning after 31 
December 1990now may deduct their VA or FHA loan ongina­
tion fees as interest on Schedule A,Itemized beductions. 

Legal assistance attorneys should publicize this information 

VA or FHA loan shouldreview his or her tax rem and F m  
HUD-1. If the taxpayer previously fded a federal income tax 
return without deducting the VA or FHA loan origination fee, 
he or she may want to file a Form 1040X, Amended US. 
Individual Income TuxRerurn; to correct his or her tax

and a refund.' 

In the pass some military taxpayers have treated VA and 
FHA loan originationfees8s purchase expenseson mOv­
ing expense fms .  Any taxpayer who did so'and found that 
his or her nioving expenses exceeded the maximum deduct­
ible amount should 'consider keporting the VA or FHA loan 
origination fee as points on Schedule A and recalculating h i s  
Or her moviflg expenses. This appn>ach should increase the 
taxpayer's total itemized deductions,reduce his or her income 
tax liability, pnd result in a refund. 

Revenuemedure92-12 +pears below 8s it will appear in 
the Cumulative Bulletin. Taxpayers hoping to deduct loan 
origination fees should note hat they may do so only if they 
satisfy all of the requirements listed in section three of the 
revenue procedure. They also should understand that the reve­
nue proceduk does not apply to points paid on refmancing a 
loan.@ MajorHancock 

Revenue Procedure 92-12 

Section 1. Purpose 

In d e r  to minimize possible disputes regarding the deduct­
ibility of points paid in connection with the acquisition of a 
principal residence, the Internal Revenue Service will. as a 
mitter of administrative practice. treat amounts as points that 
are deductible for the taxable year during which they are paid 
by a cash basis taxpayer if the requirements of section 3 of 
this revenue procedure are satisfied. 

' I  

to ensure that it reaches service members and military retirees. 
A taxpayer who purchased a home in 1991 or 1992 using a 

f-

GRcv. Rul. 67-297.1%7-2 CB 87. The purchaser%loan origination fee often k r e f e r r e d  to as "points." Because VA or FHA loanpurcharen have not beenable 
to deduct loan origination fees as kuest. they usually have treated the fees aa purchase a p e n a e a  and have applicd,than toward their moving a p s e  deductions. 
See TJAGSA Practice Note. Deductible Moving Erpcnru, ARMY 

@Mosttaxpayen uc cash bask taxpayers. A cash basis taxpayer uses h e  cash mcthod of accamting for taxpurposes. He m&e +s all items of income in the 
year in which he or ahe 8 d y  or cwstructivclytccdves them and deducta all expensed in the year they uc paid An X C N ~b a s k  taxpayer, cm the ather hand, 
reports m a n e  when it M c a d ,  rcgardlcsr of when he or she sctudy d v e s  it. and deducts cxptmcs when he or rhe incursthem.not when they are paid. See 
gecrcrlly~ " A LREVENUESWV.. PUB. 538. A m m G  FFJUODS ANDMRIHODS(1992). I 

URev. Roc. 92-12. 1992-3 I.R.B. 27; see also 'ITAGSA Practice Note. Deducfibility of Home Mortgage "Poinfr," ARMYIAW., Mar.1992. at 41 (discushg 
Revenue Pmccdurc 92-12 m d  describing the five-point test). 

~ R c v .Proc92-12,g 3.01.1992-3 LRB. 27. 

mSec Bernard P. Ingold, The D e p r m n t  QVefenmt' Affairs Horn h n Guaranty Program: Friendor Foe?. 132 Mn, L REV. 231,237-39 (1991) (discussing 
VA financingRquirnncntr). 

mSee Rw. Proc. 92-12A. 8 1,1992-26 I.R.B. 20. Ndrher Rcvenue Proccdurc 92-12A. nor Rcvenuc Procedure 92-12, address the "VA Funding fee" imposed 
purwrnt to 38 U.S.C.A. 8 3729 (West Sum. 1992). 'Ihe IRSprobably will not extend to funding fees the "mtercst" interpruation it now appliesto loan origination 
fees. Accordingly. many re& members probably will  mntinue to include funding fees I S  prchase expenseswhen calculating theirmoving expense deductions. 

W I n  most cases, a taxpayer may deductpointc paid when rcfihancing an existing loan d y  to the extent that he or ahe psedl the new loan'r proceeds to improve bis 
or her primary residence. Rev. RuL 87-22,1987-1 C.B. 146. Consequently. paints on many rrfinancingloam ITC cmomzod over the lives of the loans. See Rev. 
pro^. 87-15.1987-1 C B .  624. 
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Section 2: Background fm'han established business practice 
'1 - ! '  ~ , iI ' of charging point$ for loans for the ' ' 

.01 Section 461(g)(l) of the Internal Reve- ' kquisition of personal residences in the ­hue Code provides that interest that is j ' area ih which the'residence is locaw'  
' 

L paid by a cash basis taxpayer and that is I and the amount of points paid must not 
properly allocable to any perid (A) with , exceed the mount generallycharged in 
respect to which the interest represents 9 that area. Thus, if ainounts designakd, 

I a charge for the use or forbearance of as points arepaid in lieu of amounts that 
I money, and (B) which i s  after the close 2 are originally stated separately on the 

of the taxable year $I which the interest settlement statement (such as appraisal 
i s  paid, must be capitalized and treated ~ fees, inspection fees, title fees, attorney 

d in the pen-bdto which fees, property taxes, and mortgage 
insurance premiums), those amounts 
are not deductible as pints  under this "*  

I revenueprocedure. ' 
I 

not apply to points paid in connection for Acquisition of Principal 
with indebtedness that is incurred in ' Residence. The amounts must be paid ' 

' connection with the purchase or in connection with the acquisition of ' 
( ' 'Imprbvementof. and that is securea by, ' 1 the taxpayer's orincipal residence, and : 

!. ' 	 the principal residence of the taxpayer 1 the loan must be,secured by that resi- 1 

to the extent that, under regulations dence. See sections 4.02 through 4.05 

4 ment of points i s  an established busi- of points that do not satisfy this require-
ness practice in the area in which the ment. 
indebtedness is incurred and the amount 
of points paid does not exceed the amount -05 I er. The 
generally charged in that area. must be p$d directly by the taxpayer. 

An amount i s  so paid if the taxpayer 
nds that have not been 

Section 3. Application purposeaspartofthe .. 
overall transaction, an amount at least 

' 

prescribed by the Secretary, the pay- ' of this revenue procedure for examples I , , I 

The service will. as a maaei of administrativepractic~,treat equal to the amount required to be 
as deductible points any amounts'paid by a cash basis tax- applied as points at the closing. The 
payer during the tixable ye& in cases where a l l  of
lowing requirements ire satisfied: 1 

.01 	Designated on Uniform Settlement 
Statemew. The Uniform Settlement 
Statement prescribed under the Real 
Estate Settlement Procedures Act of 
1974. 12 U.S.C. sections 2601 er sei.  
(i.e.. the Form HUD-1) must clearly 
designate the amounts as points incurred 

, 	 in connection with the indebtedness, for 
example as ':loan origination fees" 
(including amounts so designated on 
Veterans Affairs (VA) and Federal 
Housing Administration (FHA) loans), 
"loan discounts," "discount points," or 
"points." 

.02 Computed as Percentageof AmountBor­
rdwed. *Theamounts must be compared 
as a percentage of the stated principal 
amount of the indebtedness incurred by 

j thetaxpayer., 

.03 Charned Under Established Business 
nts paid must con­

amount provided may include down 
payments, escrow deposits, earnest 
money applied at the closing. and other 
funds actually paid over at closing. 

Section 4. Limitations 

This revenue pr-ure' does not apply to 'the following 
amounts: 

, 
, .01 Points paid in connection with the acqui­

sition of a principal residena. to the . 
extent that the pints  are allocable to an 
amount of principal in excess of me 
aggregate amount that may be mtedas 
acquisition indebtedness under section 
163(h)@)@)(ii)of the Code. 

.02 Points paid for loans the proceeds '0 
which are to be used for the improve­
men6 as opposed the acquisition, of a 

cipal residence. 

-03 Points paid for to pur~haseOT im­
prove a residence that is  not the tax­
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payer's principal residence, such as a 
second home, vacarion property, invest­

/"* 
.04 Points paid on a refinancing loan, home 

I I 	 &pityloan,or line of credit even though
the indebtedness is  secured by a princi­
pal rtisidenke. 

A5 Points paid by the seller of a principal 

I 

Section 5. Effective Date 

' 

points pad by cash 
ears beginning after$ec 

ber 31,1990. 

.P­

attach a service member's military pay after the federal 
government has deposited the pay electronically in a financial 
institution? The answer to both questions appears to be yes. 
unless a state law prevents the attachment71 

An LA,% cannot advise a client simply to stop using direct 
deposit. On 22 April 1992, the Comptroller of the 
Department of Defense approved a policy requiring military 
personnel and DOD civilian emplbyees regularly to use 
electronic transfer4 to deposit their wages directly into their 
bank accounts. TheDefense Finance and Accounting Service 

mulgated 'guidelines to implement this 
policy.72 These guidelines 'became kffective on 1 August 
19%. They provide, in relevantpart, 1 ' I  

DOD considers the requirement to par­
ticipate in . .. [the] direct deposit [and] 
electronic transfer [program] . . . a 
reasonable condition of employment for 

i 

I 

, h ~ d e p o s i t p r o ­
gram]-[upan] . . . enlistment, 

, >

eenlistment, appointment as an 

,,e-, 

Rev. Rul. 57-541, 1457-2 C. 

Consumer LawNote 
$1 , 

.I ' DirectDeposit MilitaryP Target 
for Attachmentby Judgment Creditors 

Is a service &ember whordeposits military pay directly into 
his or her banking account vulnerable to a judgment creditor? 
May a judgment creditor evade B statutory ,prohibition on 
garnishment of federal.wages7Qlsimply by asking a court to 

officer, or acceptance of a regdar 
commission 

b. Active duty military acces­
sions-upon arrival at their first 

I 

# I  

c. Reserve and National Guard 
personnel-upon arrival at their 
' f i s t  unit[s] of assignment: when 
mobilized or recalled to active 

, 	 duty; and after demobilization or 
deactivation. 

' >  

70See 42 U.S.C.8 659 (1988) (precluding garnishment of militarypay for obligations other than child support and alimony). 

71Attomcys in thc field report pn increasingtrcnd among judgment creditonto attach militarywages &r thc governmenthas t%=$osited thesewages directly mto I 
debtor-service member's bank accoML ' Ihc author k r w a n  of eral prohibition m attachment of milirary pay once the pay k deposited in a financial 
instimtion. 

nMemarandum. Dirrcra, Defense Fm.and AccoPnting Senr.;mbject hplernarfing Guidelines for Direct w r i t  (21 July 1992). ' h e  DFAS pint  of contad 
for direct depositissues ia Mr. BruceBudlong. He may be ruched at 003)607-1588. 
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. ti, Wirary.retirees, annuitants, 
I ,, and Yolllntary Separatibn Incentive 

I I ,\ 9 I wgI, Qeparations*ilitary person- ":#.) 

ne1 rexiring pr tecalledrto actiwe 
duty; new annuitants; and members 

The guidelines prQvidethar,aminmanderor ofler approval 
authority maygrant a.waiver t o ~ i ~ i apdyke's frnancial diffi­
culty, to compensate fmB payee%@amid irresponsibility,or 
to respond to other extenuating or compelling circumstances. n 

Practically speaking, a unit commander probably would not 
approve a waiverm permit:a service member [o avoid pay­
ment of court-ordered attachments.'!, Nevertheless, LAAs 
should consider waiver requests in apprqxiate-cases. b e  
dures for submitting requests are detailed in the guidelines.76 

actions in appropriate cases. Effective advocacy on behalf of 
the client i s  essential, especially when,crTdi 
defaultjudgments. the client received no advanc 

FFamily Law Note 

service member's enrollmentrequirement for up to one year if 

from enrollmen 

extend an existin 

nSee id. 

744SeMce members;retirees; and srpluitant~who neilhnenrolled.nor werc required to be enrolled,m a d k a  dcposit prognrm WOE1 August 1992 need not 

padcipate in such a program ~ @ a t e l y . , , D  cympcl them to enroll m Idirecr deposit program d y  if hey cnlist, rtxdh, rccep regular or reaerve 

commissions. letin, are r n d i i , % r  ire e duty. See id. Similarly. WD a 

direcl deposit progmn $fore 1 August 1992 must U t e  direct deposit aocouru~only if the 

mobilized. or recalled to active tnilitary rervicc. M 


-1: r : : L "  . 1  

i..md [should] OW individuals nrfficiep~ 

1 1  

76A nonexemp ihdividaal aiver by submitting a w r i m  request 
documentationto substantiatethe waiver request- 'hrppro\iing authority rnwt notify 
that he or she has excused the applicant temporarily from the direct dcposit requirementand informing the officeof the wdver'r expiration date. 

- - -. ----. - -II .I- __ 
Any attorney who has prevented 

(exr 368) or commercial (804) 972 

/ 

home. whicheverocfors lata. 
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Fiscal Years 1992 and 199383 reinstate 

nently.84 The permanent program,i s  available to service 

members who serve at teast 180 consecutive days 00 active 

duty. Like the test program,Ihepermanent program p i t s  a 

soldier to recover up to $2000 in "qualifying expenses"f4 ifor 

each adoption. A soldier may cl 

adoptions of mdre than one child 

not receive more than $5000 in bne Cdendai year.ts t h y  


may claim qualifying ,qpenses only for :the adoption of a 

child under thetagbinf eighteen.87, The mJalexpenses the 

soldier, or his or her spouse, incurs in completing the adoption 

cannot be reimbursedss and-no payments of an$ kind h e  

permitted before an adoption becomes finalt9, Finally, the 

expenses a soldier incurs by &ging a private 

not reimbursable. The program will reimburse b 


n 	sonable and necessary e member in? in 
obtaining an adoptio i Ioh'dgency, or 
through a nonprofit voluntary agency @atis a u m d  by lg~w 

completing an adoption. At 

pr&sind pay claims havenot been promulgated. The DOD 


register his or her in 

leaving active duty. A soldier can do =,By mailing a letter to 

the DFAS center in Indianapolis, Indiana?' or by sending 

wriaen notice to the local fnanceiuld accounting office. This 

fioriflcatidn should include the following infmbtion: (1) the 

soldier's name aird s& security number, (2) the soldier's 

retirement tir expifation term of servick (ETS) date; (3) the 

date the adoption was finalidd; and (4) iUr aadress and tele­


t which the soldiercan be reached after his or 

I 


ce 
about the adoption reirpblrsenl 

burel  L. Willrerson of the w y  Legal Assistance Office, 

Office of The Judge Advocate General. ' She may be reached 

at DSN 227-3170 or (703) 697-3170. Major Connor. 


X I 


g Not 

. * 

Pennsylvania U 1 Stature 
1 

I 

summary>ofthe living will statutesfor all fifty states a d  
tlie'District'of Columbia appeared in the May 1992 issue of 
The Army L.u~yer.92~Pennsylvania subsequently enacted a 
living will statute93 that does not appear in that summary. 

I 

" _ _  .._ . 

83Pub. LNo.102-190.4 651.105 Stat 1290.1385 (1991) (codified i t  10 U.S.C.A. 0 lU52 (west Supp 1992)). 

UAhhough the program iu sopposed to be permanent, the House confem~cereport &for the General A a tweycar rmdy to as 
the valued the program ,saincentive for rcCnriment qnd mention. HR3PeP,No. 311,102d Cong., 1st Scss. 554 (1991). 7 

8~Qualifyingexpenses arc 'reesonable and necessary expenses." specificallyincluding idoption agency fees. placement fees. legal fees md axi  costr. medical 
expenses. expenses relating to the biological mother's pregnancy and childbirth,and temporary foster care. See 10 U.S.C.A. 4 1052(g)(l) (West,Supp.1992). 

=Id. 4 1052(e). 

m/d. Q 1052(a). 

#*Id.Q 1052(g)(l)(A). 

89Id. Q 1052(c). 

90s- id. Q 1052(g); c$ s q a  note 85. 

f? 91A soldier sending written notice to DFAS ahadd mail the later to h e  following addrear: Direcbr, Defense Fmance and Accmnting SeM­
0 

44. 

931he Advance Directive for Heallh Can Act, 1992 Pa. Law1 24 (amending 20 PA.CONS.STAT.44 5401-5416, effective 16 Apr. 1992). 
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In its new legislation, Pennsylvania recognized an ipdiyid­
d * s  right to refuse "life-sustaining treatment. 

islators applied this criticalKteim, 
t"pther living will law$, $he Penn 

includes aitifii&drf.esuscitation,and mech 
its definition of hf'e-sustainingitreatme 
measures, however, the stake adas hvaSivk surgkd'p
dures, kidney dialysis,the useof blood productsand gntibiotics, 

utrition or hydration'by artificial or invasive proce­
5 Significantly, the Pennsylvania law ke4uires the 

lhaker Of a living will to state 
the or shkdoes not \k 

( I 

ike most sWes, Pennsy
ing will be written and properly w 
becomes operativq only if the declarant subsequentlybecomes 

surrogatesto make his or her health care decisions if'he or she 
incompetent.99 It also the implementation of 
will of p p r e p t  wo immunizes froin civil 

or criminal liability health care who withhold tieat­
ment from a patient pursuant to a kv&g will.101 and clarifies 
the obligations of insurance pr$viders to policyh 
executeliving wills.lm c 

The statute includes a sample living will.103 The state legis­
lature recommends thaSdeclarantsuse the sample format, but 
doesnot require them to do so. After revising the form to reflect 
the conditions of military life, the Army included it in the 
Legal Automation Army-Wide System, Automated Legal
Assistance Services Software (LAAWS-LA), version 4.01­
an update to LAAWS-LA version 4.bwhich was ,distributed 
earlier this summer. The &my vergian,of the Pennsylvania 
sample directiveappearsblow. Maj 

DECLARATION 

I, fclient's name), /Soc ial Securitv Nu mberl, of 
Pennsylvania, a member of the United States Armed Forces. 

Fmently i n - f i m n t  d u t ~locan'on)pursuant p military orders, 
and voluntarily make this 

become incompetyt. T q s
sed4commitmqnttd refuse ­
the circumstances 

life-sustaining wtment that serves only to prolong the pro­
vrminalconditionlorin a 

f , 

' I , <  
' Idirect that treatment be limited to measures to keep me 
~rhfombleand to relieve pain: incluhg any pain that might 
occur by withholding or with g life-sustaining treat­
rnent 

on, if I the 
ppecially strong about the followingforms of treatrpent: , ,, 

I() do (I)do not want blpd or blood products. . , 

?ot want l;idney dialys,. , <l" I 

Irealize that if I do not specifically indicate my preference 
regarding any of the formsaf ted ab0 
receive that form of w e n t  4 .I 

Other instructions: . .- . 

I ( ) do ( ) do not wqnt to designate another person as my 
surrogate to make medical treatment decisions for me if I 

* " I % , 1 : ( d  

95Id. 4 5403. Other than Pennaylvania,'dtrty rhree states have rtatutoiy prWieiohs d & g  fordeprivadm of nutritionand hydration. See "JAGSA hCrice"N0tc. 
note 92. at 45-50. 

8 . > , 
PA.C O ~ .  o 5403SAT. 


971d.# 5404(a). 

9aId. fi 5405. 

991d. 4 5404b). 

Imld. 4 5414. 

Id.# 54M. P. 

lmld. 0 541O(b) ("[nlo policy shall be legally impaired or h v d i d a d  in my manner 
notwithstanding my ern of the policy tothe contrary"). 

Iald. 0 5404(b). b " ' 4  1 I d  ;­
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should be incompetent and in:aterhinal condition or in a state 'Ibe amended staruteexpresslyrecognizesa living will exe  

of permanent unconsciousness. statute, re-gardless of the form used 
. Nevertheless,'ivhen drafting a living


P Name and address of '(if applicable): ' will for a client who expects to use that document in Georgia, 

an LAA should use the form printed belowP This fm-a  

Name and address of substitute surrogate (if surrogate modification of the sample directive set forth in the amended 
designatedabove is unable to serve): statute-also may be found in LAAWS-LA version 4.01. 

MajorHanmck. I 

I made thisdeclarationon the day of (month.. 

Declarant's signature: LIVINGWILL 

Declarant's address: Living will made on 
* ,I, 109 ' 1  ,of (client'sThe declarant or the person on behalf of and at the direction dQDk$$fii!$ roar-& the unitedof the declarant knowinglyand voluntarily signed this writing States Armed Forces, currently in urrent  &v location) 

. t
by signatureor mark in my

2 

b e n c e .  pursuant tomilitary orders,being of sound mind. willfully and 

Witness's $gnatme: voluntarily make known my desire that my life shall not be 
1	 . prolonged under the circumstances set forth below and do 

declare: 
a i  


Witness's signature: I ' . I  
1. If at any time I should [check each optiondesired]: 

1 ,  
veate condition,

Witness's address: / a  

! (J become in a coma [sic] with no reasonable expecta­
tion of regainingconsciousness, or 

1 Gebrgiu Uving Will Statutelw - 1 , - 0become in a persistent vegetative state [sic] with no 
Itrs, Georgia recently amended its living will statute. The reasonable expectation of regaining significant cognitive 

statute105now enables a person to execute a directive ordering function, 
health care providers td withhold life-susraining procedures, 
nourishment,and hydration fmm the person if he or she enters as defined in and established in accordance with the prow 
a coma with no reasonable expectation of regaining con- dures set forth in paragraphs (2), (9). and (13) of Code Section 
sciousness or a persistent vegetative state.lM A declarant pre  31-32-2 of the Official Code of GeorgiaAnnotawl* I direct 

I viously could direct only that life-sustaining procedures be that the application of life-sustaining procedures to my body 
II withheld if he or she entered a terminal condition.lw [checkthe option desired]: 
i 

1aFim LieutenantJpmu Guekher, M �.AA assigned to the Office of the StaffJudge Advocate, U.S.Amy SignalCmtu and porl Gordon, F a t  Gordon.Georgia. 

I provided the iufommticm wed m this nae. 
~ 

lmSee 1992 Ga. laws 1926. 

CODEANN. 4 31-32-3(b) (Michic hpp 1992); 6~ cf. id. 4 31-3211(d) (limihg efficacy of a living will when the dedarant dso has executed a durable 
health can power of ittomey). Sobaectim 1 1  (d) prwidcs, 

Unlesr othenvisc Ipedfically pmvided in a dmble power of attorney for health care, iliving will L ...inoperative as long u ...ut agent 
[can]. ..rempurmam to a durable power of itbmey [granling]. ..the agmt authority [to -1. ..the withdrawal or withholding of life­

under the same circumstances as those covered by ideclaration under this chapter. 

see^ id. #3132-11(d). < 

The Otogia statute pRcisely d e f i i a  the tenna ycoma" and pcrsismt vegetative rtate. A mna is a +pmfound natc d pncansciauaness caused by disease, 
hjury,poison, or &r means and for which it has becn daamiued that here exists 110 teasonable rXpeaatimof =gaining consciousness." Id 8 31-32-20). A 
'pcrsistcnt vegeutive state" ir a "rtate of w e r e  mentalimpainnentin which d y  involuntarybodilyfunaionrue pnxem~and forwhi& there cxirtr no maonable 

Of reg­~ ~ p ~ e t i m  ri&imt cognitive functim." Id. 0 31-32-2(9). 

p lmSec Ga CODEM.0 31-32-2 1991) (amendd 1992). 

GACODEA".0 31-32-3 e sum 1992) (rample living win). 

ImThroughout the remainder of thc form. the author uses "NAMFT' where Ihc client's name lhwld appear. "he LAAWS-W Living Win program insem the 
dient'r name whercvu NAME ippcarn in the form. 
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including nourishment and hydration, I . 

includinghydration, but not 

excludingnoFhment and h 
I 

be withheld or withdra d that I be permitted todie; 

2. In the absence o ility to give k t i o n s  regarding 
the use of such life-sustaining procedures, it is my intention 
that this living will shall be honored by my family and physi­
cian(s) as the final expression of my legal right to refuse 
medical or surgical beatment and accept the consequencesof 
such refusal, 

g will shall have no force and effect,'unless the fetus 
Is not viable and Iindicate by initialing after thissentencethat 
I want this living will to be carried out' (Initial 

4. I understand that I may revoke this living will at any 
time; 

5. Iunderstand the full import of this living will, and I am 
at least 18 years of age and am emotionally and mentby com­
petent to make this living will: , 

County, Georgia. 

(2) I am at least 18 years of age: 

(3) To the best of my knowledge, at the time of the 
execution of this living will, E \ , I  

(A) Am not related to NAME by blood or 
marriage; 

(Ei) Would not be entitlkd to any portion 
of the estate of NAME by will or by opera­
tion bf law under,the rules of descent and ' .  

(E) .Have PO present"c1aimaga$st any 
portion of the estate of NAME; I , 

(4) NAME has signed,thisdocument in my presence as 
above-instructed,on the date above first shown. 

) \  
, . , I  ' .  

Witness E 

SOC.Sec.N 
I 

* Paragraph (13) Code Secti 
of Georgia Annotatedprovides: 

I 	 ''Terminal condition" m*eanshcukble con- * 

dition causd by 'disease, illness or injury 
1 ,  :

which, regardless'of the ajlplicati6n bf &e­
sustaining procedures, would prod 

- The procedure for establishing a I' 
condition" is as follows: Two.ph 

- one of whom must be zhe attendi 
cian, who, after personally examining $he , . ,; 

- declarant, shall certify in writing, based u b n  
conditions found during the course of their, 
examination, that: ­

(A)"There is no reasonable 
expectation for improvementin the 
conditionof the declarant;an8 

Additional witness are required when this li$ing will 'is 
signed in a hospital or skilled nursing facility. 

. - _I . _  
I hereby witness this living willand akst that I believe 

j NAME to be of sound mind and to have made this living will 
willingly and voluntarily. 

r 

. .  
I 

< (By statute, this additional wit­
ness must be a medical directordistributi& of this state; , * L of [a] skilled nursing facility,or 

(C) Am not the attending physician of [a] staff physicih-not partic: 
NAME or any employee of the attending 
physicih or an employee of the hospital br 
skilled nursing facility in which NAME is a 
patient; 

(D) Am not directly financially respon­
sible for medical care rendered to NAME; 
and 

. ' I  . > 
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prescribing a specific living will)form,, a Michigan court 
probably would uphold a Uving will. One commentator has 
asserted persuasively that the Michigan Patient's Rights 

I 	 Act*ll indirectly val,idates living wills,ll?, The Michigan act 
authorizes an individual to appoint a patient advocate to 
"exercise powers concerning care, custody, pnd medical treat­
ment decisions" on the 
advocate must "take teaso 
iqstructions, or gui 
pabent was able to 
treatment decisions, as written in the 
designation" appointing t 
presumes that "[tJhek n o h  
evidenced while the'patien 
treatment decisions'are .. . in the.patient's best interests.115 
Because Michigan'$ statutes do not requite a decladnt o use 
a specific document to instruct his or her patient advocate, 
LAAs using the livingwillforms in LAAWS-EA1verbion 4.01 
may select the option, "NONE OF THOSE LISTEDBEUIW," 
from the menu screen when selecting a fonn for this state. 
Major Hancock 

Legislation AffectingNe d Ryew 

New York recently enacted legislation extendingbenefits to 
-. 	 individuals who served in Operation Desert Shield; Operation

Desert Storm; and the expeditions in Grenada, Lebanon, and 
Panama. This note summarizes notable changes the state 
legislature made to New York's civil service law, education 
law, insurance law, and tax law. 

Civil Service 

New York.affords ,hiring and promotion preferences to 
vetems.116 A disabled veteran may add ten points to his or 

her score on a competitive examination for an original 
appointment and five points to his ar her scm on a competi­
tive promotion examination."A vete& Who is not disabled 
may claim five additional points on an examination for an 
original appointment and 2.5 points in a promotion examina­
tion:iAs recently amended. the New Yo& Civil Service Law 
extends these dredits to holders of expeditionary medals for 
seMce in Lebanon (from 1 June 1983 to 1 December 1987), 
Grenada ,(from 23 October to 21 November 1983), and 
Panama (20 December 1989 to 31 January 1990) and to 
veterans who served in the Persian Gulf during Operations 
Desert Shield and Desert Storm (from 2 August, to the 
end of hostilities with IraQ).117 The new le&slation also pro­
vides that any service member whose military duties pre­
vented him or her from taking an appointment examination 
after he or she applied for a competitive civil service position 
may compete for the position ''by means of a specialmilitary 
make-up examination."l1* 

' The surviving family member of a deceased public em­
ployee who participated in the New York State health care 
plan is eligible for continued coverage under this plan if the 
deceZid worked for the State of New York or ua political 
subdivision thereof" for at least ten years.tl9 A 1991 amend­
nient waives this ten-y& requirement if the deceased died 
while on active senrice in the Persian Gulf combat zone.120 

An employee enrolled in the New York public retirement 
system who takes leave from his or her job to serve on active 
duty ~tdinarilymay obtain retirement service credit only if he 
or she pays an amount into the retirement fund qual to the 
sum that he or she would have contributed had he or she 
remained on a state or local payroll.l*l Theamendmentswaive 
the payment requirement for any person called to active duty 
on or after 1 August 1990, and before 1 January 1993, who 
did not receive his or her full salary from his or her civilian 
employer.1~ 

1loGqnin Lawrence W. Wilson.USAR. 8 spxial LAA inGrand Rapids, Michigan. provided h e  informationused in this note. 

~ ~ ~ M I c H .LAWSA".0 700.496 (West Sum. 1992).~ M P .  

IlZSes Marilyn A. Lurkfcr,The New Michigan Putknf's RighLr Acf, 7OMrc~.B.I.582 (1991). 

~ U M I ~hm.LAWSANN.0 700.496(1) ( W e c t S q .  1992). 

1Wd. 0 700.4%(9)@). 

Iuld. 0 700.496(7)(0. 

1lSN.Y. CIV.SRRV.LAW 85(2) (McKitmcy 1991). 

117Sec id. 0 85(1)(c) (5)-(8). 

'"N.Y. Ma. LAW 0 243-b. @icKiMey Supp.1992). 

119N.Y. CIV.SBRv.LAW0 16% (McKinney 1991). 

1aN.Y. Clv. !%DN.IAW0 165-6 ( M c K h v  Sum.1992). 

1UN.Y. Crv. SEW. LAW0 243 (McKinney Sup. 1992). 

1 w .  0 243r. 
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tices.lz? .An iamendmat to this law forbids a postsecondary 
educational institution from imposing ant academic 'or 
financial p&nalty'onany student who left the institution to 
serve'on active duty in time of war. AccordingIy,'a:veteran 
whose wartime Service interrupted his or her stuklies before 
the end of a term should receive a tuition credit or a refund o� 
tuition and ftks.lM Another amendment &ten& schokship 
awards to children of deceased or disabledNew York 3eterans 

of hostility identifid &ve . la '  

+ 

' I ' 

2 1 

real estate'tax exemp 
only to homeowners who were "seriously disabled" or'who 
had purchased their residences yith funds d 
military service.lx absence of dihility; 
era vetervs, quali r , t h i s  exemption. ~ h e iFgislature 
since has eliminated @is "source of funding" restriction. 
Veterans. their spouses, and the unremarried surviving spouses 
of deceased veterans nowemayreceive limited real estate tax 
exemptions for "qualifying residential real property."ln 
Nominally, the basic tax exemption for this property is fifteen 
percent of the'property's assessed value.!a m e  exemption, 
however, may not exceed $12,000 or W e  product of [$12,OCXl] 
multiplied by the state equalization mte."lB Veterans who 
served in a combat zone may claim .anadditional exemption,

h i 1 

1ZN.Y. BUC.h w  1313 %I 
'%Id. fi 313(1)(b). (d). ' 

W d .  8 668. 7he child ofn disabled veteran is eligible for a icholars 
See id. 

Id. 


1"N.Y. TAXLW0 696(a) (McKirmey 1991). 

1sId. 

If6N.Y. TAXh w  4 696(d) (McKhey Supp. 1992). 

which may not exceed wbpercent pf the assessed valuation, 
$8OOO,or the product of $$O00 and'the state equalization 
ratk.130 ,Veteranssaering fromVAdetemiined disabilideh of 
ht least fifty *cent niaykxempt ui,w hdf of the assessed 

r? 

131 These exemptions 

hlinariiy, a'New Yo& b a y e x  who fails to fide 'a state 
return promptly risks penalties and the @ssible
h& or her refund1% New,Yarktax law, 

p;O$;ae~ a filing extension to h y  service'memberw 

jn a Fgion hat h e  PresideFt has'#%$nated 8s a c ' 


d e  extension tolls the frling deadline until 180days aft& , 


qxpayer leaves the comb M completes my plated 

period of hospitdhation,, , , 


statute also relives a servicemember who dies on 

or as a result of a service-connected injury or illness arising 

from service in a combat zone, from any state income tax 

&ligation for the nuyear of the decedent's death.136 ; . : 


; '  : b I ' I 

-1,The1991 amendments specificallyextend these b e d &  to 
service members and veterans who served in the PersianGulf 
during Openitions Desert Shield and Desert Storm,137 or who 

tions -under conditions that 
member to hostile'fm pay­

that is, for example, operating Patriot missile batteries in 
1 ~ a e i . ~ 3 sUnfortunately, the amendments contain no com­
parable provisions for :veterans who served in Lebanon, 
Grenada,orPanama: < n 

1 ,  4 

rI 

I ,  2 . ' I '  



Nonmiitary spouses of thiritary personnel receive the same 
ing extension privileges as veterans. The amendments, 

however, do not relieve them of their 
/"4 hcometaxesP 

Under 
Relief Act340 the life insurance policy of t~ service member 
whose premium payments were current when hi2 or she entered 
active 'duty cannot lapse fdr nonpayment of 
one year after the serviceimember is deact' 
York previoudy limited this protection to policies with a face 
amount of $25,000 or less. The 1991 amendment increases 
the maximum face amount to $100.000, exclusive of any 
Serviceman's Group Life Insurance coverage the policyholder 
might have.142 I 

139Id. 0 696k). 
, 

1QN.Y. MIL. LAW00 300.328 (McKirmey 1990 & Supp. 1992). 

141N.Y. MIL. LAW0 316 (McKinncy 1990) (amended 1991). 

142N.Y. MIL. LAW0 316(2) (McKinney Supp 1992). 

1aN.Y. INS. LAW0 336 (McKinney Sum. 1992). 

1451d. 0 3203(c)(5). 

Believing war risk exclusions inappropriate for life hsur­
ance pblicies issued to military personnel, New Yo& legisla­
tors imposed a special notification requirement yn insurance 
companies. A life hhcecarrier who issues'policies'with 
'war risk or special hazard exclusions now must notify the 
New York Su&nteniIent of Insurance of these exclusiods. 
describing h detail the effects they might have 'on a policy-
Ihalder's CQ e Department then will 
disseminate 
over, an insurancki carrier may'not use a 
provision to bar a life insurance claim accruing six months 
after (1) the end of a ww, (2) the insured's discharge, sepaxa­
tion, demobilization,or release h m  active militaryIService; or 
(3) the insured9 permanent'departure from the war zone, 

i 
- 1 .  

< I 

. . 

I $ 


*4%icmcnant COloneJ Savitt, 4 New Yorir practitioner. ir an individual zation rugmentee assigned 10 the Administrative and Civil 
He prcpared hisnote using materials provided by Major Junes D.Shultz, Jr.' another New York ~ttomey. 

I

laims Report 
1 . 

United StatesArmy Claims Service 

Tort Claims Note liable under the FederalTort Claims Act @TCA)2for injuhes 
caused by federal employees who failed to follow mandatory 

Actionable Duty Based on Military Regulations organizational regulations. Chief among these decisions was 
Sheridan v. United States,s in which the Supreme Court linked 

Thisnote updates an article published in The Army Lawyer' a Navy installation's promulgation of a gu~-controlregulation 
that discusses judicial decisions holding the United States to the creation of an a f f m t i v e  duty to safeguard the public? 

* I 

P IJosephH. Rousc.Adionabk D e  Based on Military Regulations, ARMYLAW.,Aug. 1989,4146. 

8

228 U.S.C. 46 1346@),26/1-2680 (1988). 
1

I3108 S. CL2449 (1988). 

'See id. at 2455. 
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S i n e  the &@e's publication in 19S9,Arhedistrict ,court;Lhat 
receivfl &ridan on reqand bas,issuedp ruling in that case,! 

public road near .c1 military paSe. Befwe tfis$hooting, several 
other sailQrs,found the gssail@n$:iql~&unkenstupor ,and 
attempted $0.fake him to \thelocal,hospital cmergency morn. 
W e n b e  @splayed a rifle, they ran away, They also neglected 
to report the situation to their superiors or tq the installation 
security poliqe. Mter,reviewjng $thesebets, the Supreme 

report the presence of any such fuearm, and 
by further voluntarily undertaking to pro­
vide care to a person who was visibly drunk 
and visibly armed, the government assumed 
responsibility to "perform [its] good samari­
tan task in a careful manner."6 

Receiving the case on remand from the Supreme Court, the 
district court noted that, in the absence of a obligation imposed 
by state law, a federal agency's failure to enforce its own regu­
lation is not actionable under the FTCA.7 Finding that the 
state in which the injury occurred had imposed no duty on the 
United States to protect passersby from the sailor's miscon­
duct, the district court ruled that the United States could not 
be held liable for its allegedly negligent failure to enforce the 
Navy regulation. Accordingly, it granted the Government's 
motion for summary affirmance. 

It thennoted that no Maryland law holds a municipal corpora-

SSee Sheridan v. United States, 773 E Sum. 786 @. Md. 1991) 

,tiOn.liable,�or f a i l q  toenfoqe an prdinance, &ding, 
,@mply#,no,dqtyto #e gederal public that giyb rise 

t concludedl that no special fllqipnship 
United States and the plaintiffs to create 8 h 

duty of care in the instant case? 

The court briefly acknowkdgd .theconundrum inherent in 

its comparison of the United States to a municipal corpora­

tion;lO, Zt conce&ed ?hat ;fie hndamental inquiry in gnR K A  

action i s  whether the United States would be liabv undex the 

lays ;of the jurisdiction ,in which the injury mfurred if the 

,Wnited States yere a private peasan.11 This evident incongruity, 

however,!did,wt move the court to.dm.its.decisionbecause a 

9rivqte person is no more liable under Maryland law,than 8 


involved a similar military regulation. The cdmmander of a 

Navy installation enacted the- regulation to deter military 

personnel from drinking and driving. The Doggerr court 

relied on this regulation to rule that the federal government 

could be held liable for 

automobile'ac&¶ent d 

emphasized tip the ac 

ity guard allowkd the sailor, 

to drive off base in violation of ,the ~gulation.14 , : 


The Doggert court 6pined <tharthe'liability of the federal 

government "must be determined by analogy to state a d  

municipal entities."lS Under California law, police officers 

owe a duty to the public to prevent visibly htqxicated drivers F 


fromoperating automobiles.16 Equating the security guard's 

failute tD enforceatheNavy regulation with a breach of this 


.phblic duty, the t6urt found the'United States could be held 

liable under the FI'CA.17 The Ninth Circuit, however, failed 


6Sheridon. 108 S. CL at 2455 (citing Indian Towing v. United States, 350 US. 61.65 (1955)). In a receat case,In re Sabin Polio Vaccine Prods.Liab.Litig.. 774 
F. Supp. 952 (D. Md. 1991), the a r t  held the United States liable under Maryland'r good r a m a h  law upon finding that officials of the Divisim of Biological 
Standards, NationalInstitUtes of Health,knowingly permittedthe ctistribution and sale of polio vaccine that did not meet federal ngulamy atandads. See id. at 954 
(citing Bmdy v. Ralph M. Parsons (3..572 A.2d 1115. 1123 (Md. Ct. App. 1990); Krieger v. J.E. Gnina CQ.. 382 A.2d 1069, 1081 (Md. 1978) (Imine, J., . concurring); R E S T A ~(Sacoluo) OF TORTS0 323 (1%5)). 

7Shcridan, n3 ESum.at 788 (citing Tmdall u rel. Tmdall v. U i  ,55 n.8 (5h cir.1990)). 

'Id,at 787. 

9id. 

151d.at 561. 
c 

"%?e id. at 562-63. 

17Se.c id. at 564 ("the base regulation defmetd] the atandard of canduct of the security guard because hir function was d o g o u z  to lhat of a p o l i ~qffker v d  
liability may thcRfore be imposed cm the United States to the atent hat it would be on a atate or municipal entity"). 

.) I :i.: --,* '. J 
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to recognize that the tort liabilityaf the United States actidly 
rshould have hinged on whether a private person, not a public 
entity, would be liable hnder state law inylhe Same chum­
smces. I ,  / / 

tions. They also charge unit-level officeii 

tions. Accordingly, this note%discussion of employer liability 

job finally prompted 
+&d,'to send him 
to rhe parking lot, 
by himself, even 

though the employee visibly was intoxicated. En .mute, the 

employee mllided with mother car, killing its two occupanir. 
iThe Supreme Court of Texas hiledthat the employet w d d  be 
held liable for'the accident. I t  tbaseil this finding dn the 
Restatement (Secdnd) of Torts, section 319, which provides, 
'%e who takescharge of a third pexson likely to Cause bodily 
harm to others if not controlled is under a duty to exercise 
reasonable care to control the third person to prevent him [or 
LhexfiiOm doing such h . m  1 '  , I t  

< I :.I1 I ' 
The District Court for the Southern District of Texas subse­

counseling sessions created a special relationship between the 
soldier and the Army that ultimately rendered the United 
States liable forthe injuries the soldier inflicted on his family.= 

Gendly,'an individual Isunder no duty to controlanother's 
conduct,even if he or she'has the practical ability to do so.# 
Naturally, exceptions to this general rule exist. For instance, 
the employer-employee relationship may impose upon the 
employera duty to ov& &e conduct of hisor hex employees 
outside the normal scapes of their employments. This duty, 
however, is n m w .  Ordinarily, the employer is liable for the 
off-duty torts of an employeeonly if they are committed on the 
e ith the -s pr0pelty.a 

In Texas,an employer who exercises control over 8n em­
ployee because of the employee's mental incapacity has a duty 
to act as a reasonably prudent employer would under similar 

18See generully WTOP ARMY.Rao.600-85. ALUXIOLAND DRUOABUSEPIWENTIONAND COKlnoLF'RWRAM (21 OQ 1988). 
I 

1% the past, c o a ~typically have vicwcd the fedcd govemm y for injuries caused by intoxicated aervicc memkn in terms of m e  kwa knpooing 

A ~ ( S E C O N D ) O F T O ~ ~Q 315(19 

W l i C  hg'g  Corp., 668 SW.2.d at 311 & aZ;ucccrd D'Amico, 518 N.E.2.d at 901-02 (employer was not liable for pn accident, =sed by UI tmployee. that 
ocadoutside of the employer'I$remises and did not involve the employer'r propcwh see uho Brua v. Chu.Rope* Air coaditioning. 801 P2d 456,45859 
(Ariz 1990) (hblding that an employer who owned the'pranik 011 which txuplayccg md ahcn drank k r  &a wok waa not liable to perscns m j u d  in an 
automobjle $cdent caused by m-employee drivinghome *r-drinking); Johnston v. KFC Nat'l MMagemkni Co.,7J8 P.2d ,159 (Haw: 1990) (employer who 
pbided facilities.but nof .Icohd.for arrployter' p a 5  owed do duty d care 16 protect Lhird persons from risk of injury in'rutomobileaccidents subsequently 
caused by offdutyemployees). &e gekrully WiILiamr V. United Stater Fidelity & Guar.b..854 F2d 106,10849 (%I &. 1988) (ihterprrting Miasissippi law); 
' Z h O m p ~ ~ n  he.,520 A.2d 1115.1117-18 (Md. 1987); W h i t t d ~ ~V. Tridrle, 449 NE2d 910 (Ill.App. h 1983); KUykcnddl V. TOPNotch Luninat~~, V. f ~ M y ,
hc.,394 N.W.2d 111, 113-14 (Mi&. h App. 1986); Memy v. Newell, 367 N.W.2d 472,474-75 (M~IuI. 1985) (finding no employer liability for casuaUcs 
involving emplops  lerrVing m p y - v &  pbrtics); M d 3 h  V. McIntbsh, 770 S.W.2d 406(Mo. Ct. App. 1989). " Q 
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.circumstances to prevent the employee'fram h i n g  ohers. 
:"This duty may be ahalogizetl io c a W  iniwhicb a defendant 
could have exercised some mntrol aver a dangerous person 
,who mogniriably posed a great danger of hahn to others9 
When employers27 merely allowed an intoxicated employee 
to .,-I 

issues of governmental liability rarely would arise. The set: 

(b) ,be [orshe] has undertakenqto'gerfonn 
r: I a duty owed by the other to &he third firson, 

,%we of the 0th 
I 3 !theundertaking.29 

Significantly,the military relationship between superior.and 
subordinatedoes not give rise to a specialrelationshipbetween 
the military and the public merely becade a commander exer­
cises a general right to control the duct oE personnel under 
his or her cornmandY ~ 

sting &e law;suggeswihat 'the United States rarely is 
e when a senrice hember's mfhnduct has injureda third 

party.: Nevertheless, some risk of liability is inevitable. 
Although the Government may not be subject to liabitity ­

tate 4$lram.shop or social host lia­

ment's interest 

,­

".. I . , .. .. . ._.l_"".. . ... . -. ~ 

# \  
~01isEng'gCorp.,668 S.W.2d at 311; Spluiell v. schlmkrger, Ltd.. 809 S.W.2 935.939 flex. Ct.Am. 1991). _ _  

. Ib : I , 

player g- ons of UL s.w WIllkav. 
Sews. ,  Inc,751 S.W.2d 717 vex.Ct App. 1988). BUIsee Beard v. Gaff,801 S.W.2d 158 CTeX. CL App.~1990),krror g m e d ,  No. W-89-00006-CV flex. (A 
App. June 19, 1991). After the Texas Cam of Appeals slaturc passed legislation host from vicariws liability. See 
lh.41~0.Bav. CODS l q .12.01-202 (West Supp. 1991) 

1 ;'.' L < I  
t' 

lsCrider v. Unired &tea. 885 F.2d 294 (5th Cir.) (Citing Moore v. Ties Herald Printing Co.. 762 S.W.2d 933.934 (Tex.Ct.App. 1988)). reh'g denied, 892 F A  
78, cut denied. 110 S. CL 2561 (1989); pinkham v. Apple Computer. Znc. 699 S.W.2d. 987,390 vex.a.App. 1985); cf. ElChic0 Gorp. v. Poole, 732 S.W.2d 
306.310 nn. 1-2vex.1987) (reviewing 41-statc collection of cases and statutespenaining to liabilityof dcohol beverage 

\ 

m a y  of Dentton v. Van Page, 701 S . W B  831 (Tn.CL A ty based arr expl 
previous h s ) :  Seay v. Trsvelen Indm.  Co.,730 S.W.2d 7 4  vex.CI. App. 1987) (negligent inspection of Milea by liability insurer followed by aplosim 
injuring maintenance penonnel); see also Johnson v. Abbe Eng'g Co., 749 F.2d 1131 (5th Cir. 1984) ( b u m s  caused when the anplayee of rubsidhy company 
poured flammable solvents kt0 55-gallon drums, using unsafe procedures prescribed by principal manufacturer). None of these casei involved drunken 
miscandun Finding8 who was injured by 
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r? 
i 

(5) Because the function was sponsored 
by, and beneficial to, the government, the 
service member’s consumption of alcohal 

consumption and possession of alcohol aln 

subject the United States to liability if the chain 


should institute and publish preventive measures formally to 

ensure that they are not subjected to fhe 

policies. 


A regulation should state its purpose clearly. .If that 
purpose is to promote public safety, the regulation should be 
drafted precisely to outline mandatory duties and to clarify 
who must execute those duties. On the other hand, if the 
purpose is not to protect the public,,thedrafter should research 
state law and should draft the regulation narrowly, eschewing 
language that might create a duty that otherwise would not 
have existed undex state law. Couching the regulation in lan­
guage that appears to create a duty may make theunited States 
liable under a state’s doctrine of respondeut superior, even if 
the drafter actually did not intend to make the provision 
mandatog.33 

Establishing a program for M t i n g  regulations will help to 
prevent the creation of novel causes of action or strained inter­
pretations of existing theories of liability. Although command 
control over service members cannot be used as a basis for 
liabdity under the F X A ,  the existence of this control places 
the United States in a more difficult position when it must 
defend a case in which a soldier’s misconduct has caused 
serious injuries. Mr. Rouse and Major Engel, USAR. 

Personnel Claims Note 

Refunding Carrier Oftset Money 

During recent claims assistance visits, we discovered that 
some local contracting offices are directing finance officesto 
pay refunds from the claims deposit account (21-2020 22­
0301 P202099.11-4230 FAJA S99999). using money that 
previously had been deposited by offsetting direct procure­
ment method (DPM) contractors. These refunds ard unau-

L 

32See Dukvon. 716 P.2d at 820. 
< I 

rhcnized. Claims o f k s  should monitor offset actions to ensure 
that this practicestops. 

Only the Commander, United States Army Claims Service 
(USARCS), or his designee may refund money from the 
claims deposit account. Granting unauthorized refunds frus­
trates the commandea’sefforts to determime how much money 
is available in the account for reissue. 

When a DPM contrac fuses to forward an acceptable 
check within 120 days, the claims office will forward the file, 
by memorandum, to the contracting office. This memo­
randum asks the contracting officer to offset the demand 
against the carrier’s contract. The’contractingofficer reviews 
the file and, if appropriate, offsets the contractor. The offset 

placed in the claims deposit account-the 
ich all recovery money is depbsited. 

’ *  The DPM contractor may contest this offset, either by 
asking the contracting officer to reconsider the decision or by 
appealing the decision to the Armed Services Board of Con­
tract Appeals (ASBCA). Either the ASBCA or the contacting 
officer may decide that an offset is  improper. Neither, however, 
may refund money fromthe claims deposit account. Instead, 
the contracting office must return the claims file, with the new 
decision, to the claims bffFe, which then must forward the file 
to the Personnel Claims and Recovery Division, USARCS, for 
action, 

Each claims office sh d maintain a log of the files it 
forwards to its contracting office for offsets and should 
monitor progress on each file until the offset is completed. 
Deposits’into the claims account dso should be monitored 
closely and konciled regularly. 

Ifa contracting office is refunding offsets from the claims 
deposit account, the claims judge advocate should convince 
the contracting officer to stop this practice. The claims judge 
advocate also should notify the finance ofice that the claims 
deposit account may be used only for deposits. If the 
contracting officer persists in refunding carrier offsets, the 
claims judge advocate should contact the Commander, 
USARCS. 

Below is the sample text of a new offset letter that claims 
offices should use in forwarding files to contracting oftices. 
Copies of the letter were distributedat the Basic Workshop in 
May 1992 and at the Claims Training Workshop in July 1S92. 
Please use this letter in plade of h e  old offset letter when 
forwardingfiles. Captain Boucher. 

0 


I 

I , 

ds to charge a IC& member wi;h violatin e 92 ofthe UnjfA Code of Mililny J&cc f& failure obcy a local repulation, 
he or she r h d d  not make the regulatian compulroy. A kgulationthat imposer duties that a n  UrmeCeEsary or wcrly broad may cmce unapeited causes of 
adon. See, cg., h t z  V. unitedStater. 685F.2d ,1178. (9thcir. 1982) (a local regulation required r d a  manbem bringing pets onto an k ~ u mtoprevent 
than fmn harming instan.tiOn therefore, cuurollinga dog was Mact in the d duty); Wrsbington V. United States 868 F2d 332 (sthCir. 1989) 
(holding that an offduty member who negligently caused a fire while repairing a privately owned vchide at his qunrt.cn acted within the icope of 
employment); Vollcndorff v. United States.Civ. No.9135435 (9thCir. 1991) (roldierq u i d  10 lakedaily dose of chloroquine who failed IO safeguard drug in hi3 
off-post quencrs acted within the rcope of employment). C o w  Nelrm v. U& Srawr. 838 F.2d 1380 @.C. Cir. 1988) (finding ”no pMapkd Limit to thc 
reasoningin kfz,” Judge Bo& remarked that %e case would iccm tomake the govunmcntankrrurrr IO dlmanner of bizaminciden~”). 
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Sumple OflsetLetter 


(Office Symbol) (27) @ate)
\ 

r .MEMOk Direchak of Contracting, AhJ$ 
Conmcting Officer, I . - I  r 

I *  

SUBJECT:Request for Offset Against RJame gfConmctor), 

funds are withheld from accounts payable, then please for­
ward a copy bf the col1ection:voucher to verify that it was 
credited b the FYiaappropriation adcount 21-2020 22-0301 
P202O!J9.l14230FAJA S99W. (NOTE: *Youmust enter 
fhe last dieit of the current fiscal year IFn as the thid -of 

r 

B e  account number. In FY 1993. for example. the account 
Wmber thbuld read 2132020 22-0301 P202099.11-423Q 

IS A DEPOSITACCOUNT OWY. Ea refund of an 
offset is directed by the Armed Services Board of Contract 

The goods were not delivered to the soldier in the same condi­

reached because (NOTE:-lain whv a settlement cannot h 
reached). If you determine that this contractor is not liable. 

please determine which contractor i s  responsible for this 

damage. Also, if this contractor currently does not have a 

contract, please determine if vother federal 

tract with che contractor under which' an offs
> / r 

4. When completeh: bleak Ft 
Able to the U.S.Treasurer,'don 

i 

1 

Appeals, please expeditiously forward the entire claims file 
through thk localclaims office to the Commander, U.S.Armythe control pf (Contractor Namd under Contract &)on (I&&).
Cl&ms-Service (USARCS), Fort Meade, Maryland 20755­
5360, for h ~ u a n ~ eof o refund Check. IAW AR 27-20. O ~ Y  
the Commder ,  USARCS, or his designee is authorized to 
issue a refund check to a kontractor. 

I 

. If settlemefit cannot be made, yhether for Contractual or 
administrative reasons, bIease return the file with your 

FOR THESTAFFJUDGEADVOCATE: 

NAME 
m , J A  1 n 

ClaimsJudg Advocate 

Contract Law Division Note 

Contract &Division, OTJAG I , . 

for a. GAO Bid Protest 

General Accounting Office (GAO) bid protest provides an 

agency with its first opportunity to explain its position on the 

merits of the protest and to supply 

that position. ' m e  report ais0 is th 

protester's discovery

carefully. A p l y  pre 


ISoc'4 CFR.0 21.2(&) (1992). 

256 Fed.Reg. 67,208,67,21$ (199 

1 

> 

of the r port restarts the time 
liness clock .fgr new protests based on information the pro­
tester f i i  discovers in the report.18 

Federal Acquisition Regulation (FAR) 33.104 outlines 
agency procedures for processing the protest an interestedparty 

Contest the solicitation ur award of a 
e Deparhent of Defense augmented 

ted subpart 233.1 to &heDefense n 

tion Regulation Supplement (DFARS)f 
P I I ,  

48 SEPEMBER 1992 7HE ARMY'MWYER DA PAM 27-50-238 



Subpart 233.1 reflects changes in GAO bid protest pro­
ced-3 I t  enumerates the documents that must comprise an 
administrative report and ,describesthe circumstances under 
which an agency may withhold documentsfrom the report 

I f 


' h X & 4 I L t  DFmS 233.104.kaFClCy mUSt h h l d e  CO@S 
of the following documenti .inrady'admini$trativereport it 
fdes with the GA04 

Theprotest; 

The protester's offer; 

Theoffer that the agency is consideringfop 
award or that is the subject of the proms 

All evaluation documents: 

The solicitation, including any specifics 
tions that are relevant to the protest; 

.	An abstract of offers, or relevant portions 
thereof; 

I 

Any other documents, the agency deems 
t relevant to the protest; 

, r m e  contracting offices's sigied statement, 
responding fully to the pmtest's allega­
tions and setting iorth findings, actions, 
and recommendations; 

A ligt of  parties being provide 
copies of the repha and 

< 

A list of documents withheld from the 
protester or from an interested party and 
the agency's reasons for withholdingthese ' 
items. ' The list must identify any docu­

i 

34 C1.R 00 21.0 to 21.12 (1992). 

ment spe&cally requested by, and with­
held b m ,  the protester. 

tion to the documents in the report, the ag t 
make available to the GAO any document the protester has 
requested specifically,S even if this item is irrelevant to the 
protesta 

The agency also must furnish &pies of the report to the 
protester and to other interested parties. Generally speaking,
these copies will contain the same documents as the report the 
agency has submitred to the GAO.7 The agency, however, 
may omit from these copies irrelevant documents;*classified 
information; documents produced by, ar previously furnished 
to, a party; and information that would give one party an 
unfair competitive advantage? Moreover, the agency may 
withhold a document upon determining that a federal statute 
or regulation bars the agency from disclosing information 

ument to private parties.10 

The parties' copies of the administrative report ordinarily 
must be redacted to remove all references to excludable infor­
mation, including references made in the report's table of con­
tents, the contracting officer's statement, and the agency's legal 
memorandum. The agency may redact entire documents, or 
parts of documents,to remove prohibited references. 

When a document contains privileged information, or the 
releaseof the document would provide one party with a com­
petitive advantage, 8 party may attempt to forestall the docu­
ment's fedaction by requesting a protective order." The 
practical effect of a protective order is to compel the agency to 
release information that otherwise would have been exclud­
able to individuals named in the order. DoCumentg that are 
irrelevant, classified, or already in a party's possession still 
may be excluded from that party's copy of the report. 

An agency may release documents identified in a protective 
order only in accordance with the terms of the order.12 Cur­
rent GAO practice requires an agency to stamp the following
legend on the first page of a protected document 

4 D ~ 'Dmi~s8 ~ ~Arplnsm~~RBa.~ FEJXMAL s ~ Svpp.'233.104(3)(ii). (iii)(31 Dec 1991) IhercinafferbFARS]. 
I 

S A  document rtqucn must describe of the agency': letter denying the protatcr's F f Information A d  (TOW) request md 
gmed complsink? of the agency': failure to hare infomatiOn with the 'pblkire insuffiamL See &jar Defense Supply Ca. B-242562.2, B-243520. June 12. 
1991.91-1 a D q  563. 

6DFAR.S 233.104(a)(3) (i). 

'Id. at 223.104(a)(4);see &o 4 C F K  0 21.3(c) (1992). 

8Docamenudating 10 dlegarions that w d  not estabhh valid basis farp m k s ~mea if thcy unckhbly were true, arc irrelevmtand dnot be praluced. 
Mine safety A~pliancc~Co..B-2423792,B-242379.3. NOV.27,1991,913 CPD 1506. 

9DFARS 223.104(a)(4)a)(A). 
1 

W d .  81 233.104(a~4~i)@).An agency may use the FOIA exempthr lo jUsti.@ withholding. See 5 U.S.C 0 552(b)(1)-(9) (1988). Agencies mast f r q ~ t l y  
anplay the aanptiotu governing a d d e n t i d  business informstiOa md internalgovernmentcommunicsticms. &e generally id.4 552(b)(4)-(5). 

114 CFR. 0 213(d)(l) (1992). 


12DFARS 233.104(a)(4xixA); see nbo 4 C$R. 4 k!3(dXl) (1992). 
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PROTECTED MLTE^RIAL 

The agency also must iden 
pr0tecM W~mentsthat aCCQmpNliesthe protec@veorder, I '  

( 1 1  I 

1 r 

1 I ,  1 

- 4  ~n iigency'kFgoa'l'inp&$iuin ministritlive'kport'. 

should be 'to soppd and docu challen8d 'agency?

action without harining the government or anoffcr~rb;y Inad-' 

vertently teleasing Wrt!.levant", ij,opiietary, or procurement­

sensitiveinfmt ion  to the protester or to an interested party. 

Questianshboutrthis process fray.be addtessa to the Bid 

Protest Section,b Conttact.,I;aw,Qivision; 

2234071. Captain Kohns. 


ds of Conduct Ofice 

liminary screening. These inquiries, ,which,invo!ve isolated, 
instances of professional ippropriety, poor commpnicatim; 
lapses in judgment, md similar minor failings, tmicdly,are! 
resolved by counseling4 admonition, or reprimand. -More ser­
ious eases, on the other hand, are *ferredrDThe Judge Adv* 
cate General's ProfessionalResponsibility Committee(PRC 

i I  "I 

The pRc 'pinion* which the Army's
Rules of Professional Conduct for Lawyers1 to 

,feksiod +onsibility cak, is'intended-LO promo 
awzkrhss of professional mponsibflity issues 
authoritative guidance for judge adv 
tion and to protect privacy, neither the identity of the office, 
nor the name of the subject will be published. Mr. Eveland. 

' 

. 
Professional ResponsibilityCommittee 


Factual Background 

k The client &as a recruiter who sought help'from a legal. I 

X ,  a part-time legal '&si 


which he P&id 

asserted that' k 

during this 

only fifteen 

the agreement Y F p R h  by p m p p h  and that,?e jpterview

lasted approxim'ately one hou;.:' 'The 

agreement on 14 April. The client's'wi

April, e e , a d 9 ~ 
p f , ~lawer io,gnptheroffice. 
The client eventually fied for,qvoF., 'she divoFe became 
final on 18 J a n u k  1991. ,No evidence suggests that the 
sepmtion:pgre&nentever .wwsifiledwith the court, or even 
was shown to the lawyer who handed the divorce. 

" - - - - .- . -I .--
The separation agreement reflec 

wife already were living separate d 
divided their marital property and the obligations on their 
debts to their mutual satisfaction. In 
provisions regding waiv 
est%& hid similar m i  
client's wife reserved the right to claim any interest she might 
have in the client's military retirement if either party fileil for 
adivorce. (No ggests +t the wife,ever pursued,. 
or was awarded, an' tin he client's military iktirement.) 

' -The agteement also Provia  the terms Offie agreement 

,­

'See W T OF ARMY, P m 27-26, b O A L  SERVICE: RuLas OP PR0PESSlONAL~ N D u c rFOR hW'YFX3 0 

(1 May 1992). 
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Discussionof Complairu 

provisi epara at gives 
rise to the complaint made against X i s  the,following: "sup­

p>port: The Busband'agreesto pay the Wife until.& dies or 
remarries as mainten 
The typographical 
is reflected in the signed document. The language of the 
prdvision otherwise is consistent with one of the two maktq-, 
nance gptions available in the computer,formatthen used for,. 

separaeon agreements wi  office. *The 
other option was a compl ce. surpis­
ingly. an attorney would p v e  to modify,t$e fpmat p insert a 
provision for maintenance f y  only a limited d p i i o  
disputes that. under the circumstancesof this cas 
that matter, mast Tes-a provision for pnain&b&,unlimited 

d be very unusual. I 

The client asserted that he and his wife agreed to that 
amount of support only while they were separated. He added 
that he would not have agreed to that provision and that he 
was shocked when he learned of its meaning. ' h e  client's 
fllrprise upon learning this. and his earlier reluctance tb pro­
vide fmancial support to his wife, whom he felt was earning a 
good salary-according to the client,awut $1000 per mod­
is supported by the testimony ob other lawyers in the legal 

I _assistanceoffice. 

The allotment of $365 that the client had b 
his wife-an amount equal to the 'client's basic allowance for 

f" quarters at the with-dependents rate-began in October 1988 
and ended in November 1990,. shortly before the divorce 

or remarriage of his wife and that, based 
upon his wife's determination not to sign an 
agreement that limited her receipt of spousal 
support't~~B definitive period,he wished to 
make ouch provision. . . . Icannot State 

I with certainty that I specificallyadvised [the 
client]'that [this state's) (courts normally 
provide spousal support for a limited dura­
tion. HowevQ, ISincerely believe that Idid 
discuss the ,issuewith him and recall that he 
did not wiSh to prolong the period during 
which he would be without a separation 
agreement. Further, it is my recollkction 
that [the client] did not want to litigate the 
terms of his legal separation and that, with­
out the supportprovision, his wife would not 
sign have signed [sic] the bgreement. . . . 
At the time of its making, [the client] was 
under pressure to secure 1separation agree­
ment. even if that agre ment contained a 

I 

' 

J 

' 8  

I ' 
provision which h u g  tigation he could ' 

have avoided. 

r In a subsequenttelephone summary,X added, ' . 
. 1 i I 

I Ido not recaU hh'insisting upon the term 
of supportuntil his hdfe dies or remarries. I 

% wouid characterize it as a resignation on his 
4 part that he was ndt going to have an agree­

ment with his wife in the absence of him I J 

agreeing to that fact, He did not want to go 
to court over d of this. My'understanding 

v was that his wife was insisting on this provi­
sion. Iam almost positive that he came in 
and said that this was going to be a required 
term of the agreement. 

I 

Within the four pages of handwritten notes that 1X took 
during his interviewiwith his client is a note indicating thatthe 
client was providing h i s  wife with an allotment of $365 per 
month. No notation indicates the existence of any agreement 
between the parties on the duration for which this support was 
to continue. According to the investigating officer. X could 
not explain how he obtained*fromthose notes the language, 
"until she diesor remarries." 

The attorney also asserted that the client "wai under pres­
sure to secure a separation agreement, even if that agreement
contained a provision which through litigation he could have 
avoided." He stated that this pressure came from the client's 
chain of command and from the client's own desire to avoid 
litigation. No evidence corroboratesany of this. Although X,  
when first questioned,indicated he normally would try to talk 
a client out of such a provision, he did not indicate that he 
attempted to do that with this client. Very little in the separa­
tion agreementcould be deemed to be to the client's advantage.f­

became final. The client asserted that his f m e r  wife1has pot 

complained about not receiving the mo 

since their divorce became final. 


The attorney made several statements, during the hearing 
and to others, including the investigating officer, about this 
provision of the separation agreement. Another officer in the 
legal office reported that, when X first was advised of the 
unusual nature of the provision on 28 November 1990, X 
initially was equivocal about whether he had explained the 
provisioh to his client, but then stated unequivocally that he 
had. 

In his preliminary findings, the investigating officer stated 
that X did not remember the client,but added thatX had stated 
to him that his practice would have been to counsel the client 
on all the provisions of the separation agreement and to try to 
talk the client out of the permanent support. Mr.X ' s  
subsequent written statement and the summaries of his later 
testimony relating to this provision are noted below. 

In his written statement,X declared, 

Iam reasonably certain that I explained to 
[the client] at least once the unusual nature 
of spousal support continuing until the death 

SEPTEMBER 1892 THE ARMY DAPAM 27:50-238 51. 

I 



and convincing evidence (in accord ,with the investigating 
officer’s findings) that the client, at the time hesigned the 
separation agreement, desired to provide support to his wife 
“for the periwl of separation, but not beyong“1and that the 
provision in question was the result Of a drafting mor. The 
remaining member of the committee,although not convinced 
that a drafting e m r  occurred, nevertheless finds by clear and 
convincing evidence that X failed to communicate effectively 
with his client m d  that, had he done so, he readily would have 
ascertained that the client desired to support his wife “for the 
period of separation,but not beyond,” 

i *  

provides, “A lawyer shall provide competent representation to 
a client. LCompeteat representation requires the legal howl­
edge, skill, thoroughness, and preparation necessary for the 
representation.”z Discussing “thoroughness’’and “prepara­
tion,” the comment to this rule provides that “[tlherequired 
attention and preparation are determined in part by what is at 
stake: major litigation and ,complex transactions ordinarily 
require more elaborate treatment than matters of laser cons& 
quence.q ,Thecomment also states that the issue of whether a 
lawyer has employed the muired skill in a particular matter 
should be judged by relevant factors, such as “the relative 
complexity and specializednature of the matter, the lawyer’s 
general experience.rhe Igwyer’s training and experience in the 
field in question, [and],the nd study the lawyer 
[was] able to give to the matter.’:?- I 

x 

I ‘ i r ’ . . 

Also at issue in this case are rules 1.3 and 1:4. Rule 1.3 
provides that a lawyer should act with reasonable diligence 
and commitment.inpursuing a client’s interests? Rule 1.4 
provides that an attorney should provide adequate explana­
tions to the client to provide the clientwith a basis upon which 
to make informed decisions.6 

The attorney in this c 
1985, after having attended the schoollunder the Army’s 
Eunded Wgal Education Program: During his fmt tour of 
duty, htserved 8s aJegal assistance attorney for five to six, 

prepared this separation agreement, began in May 1988. Dur­

staff judge advocate with one of the civilian domeys in the 

e attorney was working only part-time ,ps a 
attomey and he neveF,attended t h ~legal 
at We Judge Advocate Geqeral’s School. 

other hand,X saw)the client twice before the agree­
as signed. No evidence shows that any other p&sing 

demands were made on X during these client interviews or 
during the time he had available to review the wording of the 
separation agreement. Mr. X’sreview of the separation agree-- ­men4 given its impomceregarding the client’s property and 
income, at least should hade indluded a thorough examination 
oflprovisions X had incorporated. Eviddntly, X was careless’ 
inproofrea8ing.i or in failing to proofread, the separation1 
agreement. He has no excuse or justification for not exercis­
ing a greater degree of care in this case, particularly in light of 

evidence thatXrviolated rule 1-1 (competence),rule 1.3 (dili-> 
gence), and rule 1.4 (communication) of the Anny Rules’of 

1 - ’I , : I :  I Y 

tand competence 
would require thattX communicate effectively w i h  his cliem 
to ascertain precisely what the client wanted in the sepahtiun~ 
agreement, to qdvise the client on what the law andriArniyi 

, ,-

SScc id..d e  1.3. 

6Scc id., rule 1.4. 
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and to counsel the client on the wisdom- lack thereof&f 
the matters that the client wanted included in the agreemenl, 
including a discussionof whether a separation agreementeven 
was advisable in his cake. A minimump tence also would require that X prepare 
ment that reflectedthe client's intent and that X proofread the 

and explain its contents to the client 

&en if the conflicting facts are construed in a light most 
favorable toX, he clearly failed to explain 'to the client that a 
separation agreement to provide support to his wife until she 
died or remarried was not required by Army regulation or, in 
all likelihood,by applicable state law, and that this agreement 
was contrary to the client's best interests. Accordingly,X was 
not diligent in protecting the legal hterests of his client and 
failed to communicate to his Client what those interestswere 
and how they best could be protected. 

A matter in bggravation %Is0 exists in this case. ' On 4 Jan­
uary 1989-just Wee months before he drafted t h i s  separation 
agreementex ,was counseled by his supervisor about his 
handling of a legal assistance case involving a real estate 
matter at his fUSK duty station: The supervisorcounseledX foi 

1 I 

Reserve Component Quotas for Resident Graduate 
Course 

The Commandant, The Judge Advocate General's 
has announcedthat two studentquotas in the 42d Judge Advo­
cate Officer Graduate Course have been set aside for Reserve 
Component judge advocates. The forty-two-week, graduate­
level course will be taught at The Judge Advocate General's 
School ttesville. Virginia, from 2 August 1993 to 
May 19 u a p  will be awarded the d e w  of Master of 
Laws in Military Law. Any Reserve ComponentJudge Advo­
cate General's Corps (JAGC) captain or major who will have 
at least four years of JAG 'ence by 2 August 
eligible to apply for a quota. An officer who has completedthe 
Judge Advocate Officer Advanced Course, however, may not 
apply to attend the resident course. Each application packet 
must include the following materials: . 

F . ,  
1. Personal data: The applicant's full name g the 

applicant's preferred name'if other than first rade, 
date of rank, age, address, and telephone number (busincks,
fax,and home). 

lack of diligerlce and for failing to communicate adequately 
with his clients. The counselingstatement, however,'reflected 
the supervisor's opinion that the "attorney's professionalism 
has been outstanding during th is  assignment" and that the 
supervisof eon&dered this previous lapse "isolated and non­
recurring." 

: 

The attorney should be censured by The Judge Advocate 
General in a memorandum of reprimand for violating rules 
1.1, 1.3, sind 1.4 of the Army Rules of Professional Conduct 
ftk'hwyers. h u s e  this is not X'S first violation of the des, 
the memorandum should be filed in his official military 
personnel file. However, the Committeerecommends against 
informing his state bar disciplinary committee because the 
violations were based an Simple negligenceand did not involve 
deceit, unjust enrichment;ot'otherserichsmisconduct. More­
over, although it does not bear on the level of personal culpa­
bility, no evidence suggests that these violations caused any 
legal harm to the Client or that 'they are likely to h 

4client in t h i  future. I 5 ' 

1 ' 

2. Military experience: A chronological list of the appli-
Cant's ReserveComponent and active duty assignments. 

3.' Awards and decorations: A list of the applicant's 
awards and decorations. 

4. Military and civilian education: A list of the schools the 
applicant has attended and the degrees the applicant has 

6. Statement of purpose: In one or two paragraphs, the 
applicant should'state why h she wants to'attend 
resident graduate course. I 

f the applicant is assigned to a United States Army 
Reserve (USAR) Troop Program Unit, he or she should 
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include a letter,of,recommendationfiom his or her military
d w  pnter vmmander or staffjudge,advocate. i ,  t#,I 

' 2 '  J i 1 . 

, b. If the applicant ipsamember,of ,Army National 
Guard ( e G ) ,  he or she shquld include .a letter pf worn­
mendation from his or her staff judge advocate. I * l ( '  

c. If the applicant i s  a USAR individual mobilization 
augmentee (IMA), he or $he should,include a letter of recom­
mendation from his or her staffjudge advocate or proponent 

r l e  

4058 appli 
or National Guard Bureau Form 64 (for ARNG applicants): 
The applicant must fdll out the appropriateform and include it 
in the applicationpacket. Z I  

I 

Each applicant shouldIfoward,his or her packet through 

I1 I '  
ARNG. &e applicant shod 

&,packet through the state chain of command to ARNG 
Operating Activity Center, A T I N  NGB-ARO-hE, Building 
E6814, Edgewood Area, Aberdeen Proving Ground, MD 
21010-5420. 1 

2. If assigned to a USARTroop Program Unit 0in the 
continental United States, the applicant should forward the 
packet through the chain of command of his or her Major 
United States Army Reserve Command to Commander, 
ARPERCEN, A m DARP-OPS-JA, St. Louis, MO 63132­

3. If assigned to a USAR Control 
forcement)the applicant should send the pac 

ARPERCEN, A m :  rDARP-OPS-JA,SL Louis, MO 63132­

i 

will I­

the appropriateaddress not la 

dividuals selected to attend 
or about 1 February 1993. An officer selected for attendance 
at &he graduate come must,be funded by the Army IReserve 
Personnel Center, the ARNO of his or her home state, or the 
ActiveGuardReserve 

I 

f 

j ,MilitaryJustice Classes 

,During this academic year, Reserve Officer Training Corps 
(ROTC) cadets across the United States will w i v e  Seventeen 
hours of classroom instruction on military justice. The 
instwctors for these classes must be judge advocates. ,See 
DEI"T OF ARMY;IREWLATION 27-10, LEGALSER-: h h P  
TARY Jusnc~,para. 19-7 (22 Dec. 1989). The professor of 
military science for each ROTC detachment is responsible for 
securing a judge advocate as an instructor. All instructorswill 
receive a teacher's guide, methods of instruction training-in 
most cases,by videotape-and prepared examinations. -AI USAR judge advocates may volunteer to teach ROTC 
military justice classes. A USAR judge advocate who serves 
as an ROTC instructor will be awarded retirement points for 
,time spent in prepying and presenting classes. Any individ­
ual interested in instructing cadets should contact the pro­
fessor of military scienceat the nearest ROTC detachment. 

, I > > d L B  I L , ,  . 

t I *I' OLE News , r I , 

t Course Qiotas I 

Attendank at tes 
General's School ("JAGSA) i 
been' allocated student quotas. ' Quotas for TJAGSA CL,E 

are managed by,theArmy TrainingRequirements and 
R~XOUXCSSystem (ATRRS),the h y - w i d e  automa& quota 
management system. The ATRRS school cbde f& TJAGSA 
i s  181., If you do not have B confirmed quota in ATRRS, 
you do not haye a quota for a TJAGSA CLE,course. 
Active duty service members must obtain quotasthrough their 
directorates of training, or through equivalent agencies. 
Reservists must obtain quotas through their unit training 
offices or, if they are nonunitreservists, through ARPERCEN, 

D F O P S - J A  9700 Page Boulevard, St. Lduis, MO 
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training 'office to provide 
ATRRS R1 screen shodng 

:' a " I 

LE Course Schedule 

MNovember: 10th P 

F32). 

5200 



1620 November: ' 35th Fial Law Course (97-F12). 

30 November-1 member:  1st Basic Rocurement Fraud 
Course (5FF36). I 

30 November4 Decembe eminar 
(5F-�i47). 

4-6January: 1993US 

11-15 January: 199 
SympoSi~n(5F-F11). 

I 

11-15 Jm~ary:1993 PACOM T ~ xCLE (5F-F2BP). 

8-12 February: .116th Senior Officers' Legal Orientation 
(5F-Fl) . 

2i -5 lvfarck 130th I t. Attorneys'. Course. . .  
(5F-F10). t j  i 

8-12March: 32d 

15-19 March: 53d Law of W& 

22-26 March:- 17th Admini 
Installations Course (5F-F24). 

I 1 

29 March-2 April:.5th InStallatio 
F18). 

5-9 April: 4th Law for Legal NCOs 

Fl). 

1216 April: 15th OperationalLaw Sem 

2Q-23April: Reserve 
CLE Wrnkshq (5F-F56). 

26 April-7 May: 131st Contract Attorneys' Came (5F-
F10). 

17-21 May: 36th F d  Law COUX(5F-F12). 

,17May4June: 36th Military Judges' Course (5F-F33). 

18-21 May: 1993 USAREUR operationalLaw CLE (9-
F47E). 

3 d24-28 May: 4 Federal LaborRelations C 

7-11 June: 118th Senior Offi 
Fl). <' 

i 7-1 1 June: 3 23d Staff Judge Advocate Course (5F-F52). 

14-25 June: JAOAC, PhaseII (5F-F58). 

Team Training <!iF-F57). 

14-18 June: 4th Legal Administrators' Course (7A; 
550Al). 

OdiOfInstnrC (5F-rnO). 

19 July-24 September: 131st Basic Course (5-27-C20). 

19-30 July: 1326 C m W t  CO- (5F-F10). 

2 August 1993-13 May 1994 426 Graduate Cour~e(5-27­

of WarWorkshop (5kF42). 

9-13 August: 17th Criminal Law New 'Developments 

Legal NCO Manage 
(51Z71DIEJ40/50). 

119th Senior Officers' Legal Orientation 
(5F-Fl). 

30 August-3 September: 16th &rational L w  Seminar 
(5F-F47). 

1 

ct Claims, tion. and 
1 

3. CiviIian Sponsored CLECourses1 

December 1992 

e&on Workshop, Washington,D.C. 

1-4: ESI,ADF/Telec munications (FIP) Contracting,
Washington, D.C. 
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1-4: ESI. Procurement for Project Managers, Adminis­
trators, and COlXs, Washington, D.C. 

5-11: AAJE, The Rule of Law, New &leazis, LA. i ' 
nuallyasassigned 

7 : ~G W ,  Joint Ventures and Teaming 'Arrangembnts, 
Washington,D.C. *Tennessee 

7-9: GWU,Patents, Tec 
ware, Washington, D.C. Vermont 15 July biennially 

Virginia 30 June annually 
temationalContracting, Washington 31 January annually 

West Virginia 30 June biennially 
8-11: ESI, Contracting for Services,San Diego, CA. I 

*Wisconsin t 1 20 January'biennially . 
30 January annually 

i
8-11: ESI,Continuous Jmprovement and Total ,Quality For addresses and detailed information, see the July 1992 

Management,Washington,D.C. issue of TheArmy Lawyer. 
1 ' 1  . I . .  

10: GII. Fundamentals of New Mexico Environmental *Military exempt 
Law Compliance,Albuquerque,NM. **Militarymust declare exemption 

1 
b ' L 

10-11: ESI, Export Controls and Licensing, Washington, 5. Pennsylvania CLERequirementsD.C. 
a. On 7 January 1992, the Pehnsylvakia Supreme'CbLrt 

For further Momation on civilian courses. please contact promulgated the Pennsylvania es for Continuing Legal
the institution offering the course. The addresses are in the Education and kstablishkd the Ivania CLE Board. 'The 
August 1992 issue of The Army Lawyer. , ? 	 Pennsylvania CLE Board recently adopted regulations imple 

menting the court's rubs.' These 4 regulations require each 
active Pennsylvania lawyer to complete five hours of training

4. Mandatory Continuing Le dictions per year on the Rules of Professional Conduct, as adopted by 
and Reporting Dates , the Pennsylvania Supreme Court. The rQulations also pro­

' ) vide that each Pennsylvania lawyer will be assigned randomly
Jurisdiction P e winEI Month by his or her attorney identification number into one of three 
**Alabama 3 1 December annually compliance groups,each group having a different compliance

Arizona 15 July annually ' period, effective 1 July 1992. " - , 
Arkansas 30 June annually 

*California 1Fe6ruary annually ,' b. The Pennsylvania CLE Board will not approve CLE 
Colorado Any time within three od credit on the Rules of Professional Conduct from m y  CL?Z, 

provider outside of the State of Pennsylvania. It will defer31 July biennially I * + compliance with the CLE requirements, however, for mem-Assigndd month every ears bers of the Armed Forces serving on active duty outside31 January annually 
Idaho Every third anniversary of admission Pennsylvania. A service member must notify the Board of his 

or her departure from the service within thirty days afterIndiana 31 Decemberannually 
7 1  leaving active duty. He or she then must comply with the
Iowa 1 Marchannually CLE requirement within wen
Kansas 1 July annually 


r I' Kentucky 30Juneannually ' " '  ' 
I - ,  
" 

" 

c. To obtain a deferral, 
in 

a 
writing of his or her active duty**Louisiana 31 January annually 

Michigan 31 Marchannually ing on active duty are eligible for 
Minnesota 30 August every third year deferrals. Reservists and civilian attorneys of the Anned Forces 

1 - . " iby the Board- ,**Mississippi 1 August annually t implemented 
MiSSOuri 31 July annually g Pennsylvania's CLEwuieMontana 1March annyally ments should be directed to the Pennsylvania CLE Board.Nevada 1 March annually TheaBoard may be contacted at the addre% ahd telepho
New Mexico 30 days after completing each CLE number printed below. 

. Program ' F**NorthCarolina 28 February annually 
:'. i Pennsylvania CLE Board 

North Dakota 31 July annually 5035 Ritter Road, Suite 5 
Every two years by 31 January. fi B&dpnicsburg, Pennsylyanh 17858 :I 
15 February annually \ (717) 795-2119 
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1 ’  Current Material of Interest , 

1. TJ Materials Available Through Defense 
Technical Information Center 

Each year, TJAGSA publishes deskbooks and to 
support resident instruction. Much of this material is useful to 
judge advocates and government civilian attorneys who are 
unable to attend courses in their practice areas. The School 
receives many requests each year for these mat&ds. Because 
the distribution of these materials i s  not 
mission, TJAGSA does not have the 
thesepublications. 

To provide another avenue of availability, some of this 
material isbeing made available through the De 
Information Center (DTIC). An office may ob 
in two ways. The first is to get it through a user liirary on the 
installation. Most technical and school libraries are DTIC 
“users.” If they are “school” libraries, they may be fire users. 
The second way is for the office to become a 
government user. Government a five dollars 
per hard copy for reports of 1-100 pages and seven cents for 
each additional page over 100, or ninety-five cents per fiche 
copy. Overseas users may obtain one copy of a report at no 
charge. The necessary information and formsto become 
registered as a user may be requested from: Defense Technical 
Infomation Center, Cameron Station, Alexandria, VA 22314­

74-7633, “ O V O N  284-7633. 

or other organi may open a 
deposit account with the National Technical Infonytion Serv­
ice to facilitate ordering materials. Information concerning 
this procedure will be provided when a request for user status 
is submitted. 

indices are classified as a single confidential document and 
are mailed only to those DTIC users whose orga$zationshave 
facility clearances. Thiswill not affect the ability of organiza­
tions to become DTIC users, nor will it affect the ordering of 
TJAGSA publications thqugh DTIC. All TJAGSA publica­
tions are unclassified and the relevant ordering information, 
such as DTIC numbers and titles, wg be published in The 
Army Lawyer. ?e following TJAGSA publications are 
available through PTIC; The nine character identifier begin­
ning with the letters A? are. numbers assign4 by DTIC and 
must be used when orderingpublications. I 

t . ContractLaw , 

AD B144679 	 FiscalLaw COW Deskbook/JA-506-90 
(270 Pgs). 

LegalAssistance ’ 

AD BO92128 	 USAREUR Legal Assistance Handbook/ 
JAGS-ADA-85-5 (315 PgS). 

AD A248421 	 Real property Guids-Legal Assistance/JA­
261-92 (308 pgs). 

AD B1470% 	 Legal AssistanceGuide: Office Directory/ 
JA-267-90 (178 PgS). 

*AD B164534 NotarialGuide/JA-268(92)(136 pgs). 

AD A228272 :	Legal Assistance: Preventive Law Series/ 
JA-276-90 (200 PgS). 

AD A246325 1 	 Soldiers’ and Sailors’ Civil Relief AcflA­
260 (92) (156 pgs). 

AD‘A244874 	 Legal Assistance Wills Guide/JA-262-91 
(474 Pgs). 

At)A244032 FamilyLaw Guide/JA%3-91(711 pgs). 

AD A241652 Office Administration Guide/JA271-91 

e: Living WillsGuide/JA­

cxGuiddJA 275-91 (66 

Law Guide/JA265-92 (518 pgs).AD A246280 C O X L S U ~ ~ ~  

I & 

Administrative and Civil Law 

,ADA199644 The S@ Judge Advocate office Manager’s 
Handbook/ACIL-ST-290. 

AD A240047 Defensive FederalLitigation/JA-2oof91) 
, I (838 Pgs). 

AD 03 Government Contract La ,vol.I/ 36663 Reports’ofSurvey and Line of Duty 
231-91 (91 P~s).F JA-505-1-91(?32 pg~).  Determinati0~3A 

AD A239204 	 GovernmentContract Law Deskbdok,vol. 2/ AD A239554 Government Information Practices/JA-
JA-505-2-91 (276 pgs). 235(91) (324 pgs). 
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AD A237433 AR 15-6 Investigations: Programmed ,, ;I: ,
' I

InstructiorJJA-281-91R(50 pg$. 

AD A239202 Law of Federal Employment/JA-210-91 
( ~ M - P ~ s ) .1 i, . E, 

AD A236851:.-.The Law of Fe&tal Labor-Management. 
Relations/JA-211.91~487pgs). 

- I 
' [ .- r ,  

Developments, Doctrine & Literature 

AD B124193 Milirtiry Citation/JAGS-DD-88-1(37,pgs). 
t !  ! . I  

AD B100212 1 	 Reserve ComponentiCriminal-LawPFs/ 
JAGS4DC-86-1 (88 pgs). 

ADB135506 6CriminalLawDesk~kCrinles&Defenses/ 
JAGS-ADC-89-1(205 pgs).. . 

AD B137070 CrimWLaw, U~~thorizedAbsencM 
I JAGS-ADC-89-3 (87 IpgS). 

AD A251120 	 CriminalLaw, Nonjudicial PrtnishrnendlA­
330(92) (40 pgs). 

i '  1 ' :  

AD A251717 Senior Officers'.LegdQrientation/JA 
320(92) (249 pgs). 

JA 310(92) (452 pgs). 
L 1' t ~ t : j j  

AD A233621 	 United Srates Attorney Prosecutors/JA-338­
91 (331 pgs). 

I' ! . I ' I&. <i iL 

i Guard & Reserve Affairs I 
I 

AD B136361 Reserve Component JAGC Personnel 
A-89-1 

i '  The fofio 
DTIC 

AD A145966 	 USACIDC Pam.195-8,(limy#' ' ' 
Investigations, Violadan of the U.S.C.in 
Economic Crime Investigations (250 pgs).

1 i . '  , 1 18 \ I ; ,  I f  1 r i . .  I I  

nose ordering publications m&mindid that they are for 
government use only. 

1 1  I . ,,,.( ' ' - I '  . , i' -?et f !.( . L 

*Indicates new publication or r&&d a t ion .  

2.; peplationsI. 4k Pamphlets- jl 

a. Obtaining Manuals for Courts-Martial, DA Pamphlets, 
Manuals.and Training Circulms. 

1 
m 

" 1 f * 1 3 1  

(1) The U.S.Army pUbli&tions Dishbutiod Center at 

part of the publications distribution system. The following 
. e x k t  from &Z 25-30 is lho * 
I rand 
1 1 .  

P 

21220-2896. 



(2) ARNG units rhut are coGany size to 
Srure udjutdnrs general. To establish an 
account, these units will submit a DA Form 
12-R and supporting DA 12-series forms 
through their State adjutants general to the 
Baltimore USAPDC, 2800 Eastern Boule­
vard, Baltimore, MD 21220-2896. 

(3) USAR units that are company size 
and above and st@ sectionsfrom division 
level and above. To establish an account, 
these units will submit a DA Form 12-R and 
supporting DA 1Zseries forms through their 
supporting installation and CONUSA to the 

APDC, 2800 Eastern Boule­
,MD 21220-2896. 

( 4 )  ROTC elements. To establish an 
account, ROTC regions will submit a DA 
Form 12-R and supporting bA 12-series 
forms through their supporting installation 
and TRADOC DCSIM to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Balti­
more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA Form 12-R 

E 	 and supporting DA 12-series forms through 
their supporting installation, regional head- ' 
quarters, and TRADOC DCSIM to the 
Baltimore USAPDC, 2800 Eastern Boule­
vard, Baltimore,MD 21220-2896. 

Units not described in [the paragraphs] 
above also may be authorized accounts. To 
establish accounts,these units must send their , 

requests through their DCSIM or DOIM, as 
appropriate, to Commander, USAPPC,
AI%$ ASQZ-NV, pilexandria, VA 22331- ,
0302. 

Specific instructions for establishing ini­
tial distribution requirements q p x r  in DA 
Pam.25-33. . 

If your unit does not have a copy of DA Pam. 9 YOU 
may request one by calling the Baltimore USAPDC at 
(301) 671-4335. 

its that have established initial distributionrequire­
receive copies of new, revised, and thhged publi­

cations as soon as they are p 

(4) Units 'that require publications that are 
initial distribution list can requisition'publicatio 
$orm 4569. All DA Form 4569 requests will be sent b the 
Baltimore USAPDC,2800 Eastern Boulekrd. Baltimore, MD 
21220-2896. This office may be reached at (301) 6714335. 

(5) Civilians can obtain DA Pams through the National 
Technical Information Service ("E),5285 PortRbyd Road, 
Springfield, Virginia 22161. They can be 'reached at (703) 
4874684. 

(6) Navy, Air Force,arid Marine JAOs can request up to 
ten copies of DA Pamsby writing to U.S.Army Publications 
Distribution Center, ATIN: \I)AIM-APC-BD, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. Telephone (301)
671-4335. ' I 

I ,
b. Listed below, are new publications and changes to 

existing publications. ~ 

Number m mL 
AR 5-1 	 Army Management 12 Jun 92 

Philosophy' 
I 

AR 30-1 @Y Food ice I 15 May 92 
Program. Interim Changerol I 

AR 30-5 FoodProgram, Interim 1 Apr92 
8 ' Change 102 

AR 145-1 Senior Reserve Officers' 15 May 92 
Training Corps Program: 

' Organization. 
iAdministration,and 

AR 220-1 

AR 420-70 

AR635~120 , 

Discharges, Interim 
Change IO2 

CIR 25-92-1 	 1992 Contemporary 1 Jun 92 
Military Reading List 

CIR 40-bZ: 1 ' Professiond Y 92 
Recognition
MedicalDeparbnent 
Officer and Enlisteh 
Personnel 

CIR 611-92-1 	 Implementation of Changes 30 Apr 92 
to the Military I * 

Occupational 
Classification and 
structure Y 

DA Pam.25-30 	 List of New, Revised, 1Jul92 
Changed Publications,C3 

DA Pam.25-69 	 List of Approved 1 Jun 92 
Recurring Management 
Information Requirements 

DA Pam. 360- IheTransition to 1992 
526 Civilian Life - t  

DA Pam.700-29 	 Instructions for 29 May 92 
Preparing the Depot 
Maintenance SupportPlan 

IETR Joint Federal Travel 1 Jul92 
Regulations,C67 

JFrR Joint FederalTravel 1 Aug 92 
Regulations,C68 
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3. ,LAAWSBulletin Board Service I ; 2, , ,/ *,,I c 

r - l ; l i i 

cpublications prod Ju dvcr­
cate General's School (WAGSA) q available thrwgh the 
LAAWS Bulletin Board System (LAAWS BBS). Userscan 
sign on the LAAWS BBS by dialing commercial (703) 693­
4143; br DSN 22341431'with the foIlowing'telecommuni­
cations configuration: 2400 baud; parity-none; 6 'bik 1' stbp 
bic full duplex; Xon/Xoff supported;,VT100or ANSI termi­
nal enilllation. Once logged on, $e system will greet 
with d&ring menu. Members need only answer the prompts 
to call up and download desired publications. The system will 

wer se+ 'd  questions. It then wili instruct 
use the LAAWS BBS after they receive 

membership confirmation,which takes'approximately twenty­
four hours. TheArmy Lawyer Will publish information ob 
new publications and materials las they become available 

,' 1 1through thet LAAWS BBS. r - 7  1 z 

b. Insfrucri iles From the LAAWS 
Bullerin Board 

(1) Log on the LAAWS BBS NABLE 2.15 and the 
commniications parameters described'above. ' I :$?& 

-\)'.I>:1 i  
f you before, 

nekd the f ie  d - that the' 
BBS uses to facilitate rapid transfer over the phone lines. 
This program is kno utility. To download 
it onto your hard drive, owing actions after 
logging on: I . I # * ,  

. (a) ,When the system as 
loin a conference bi'entering, 

I , 

(b) From the Conferen t the Automation 
Conference by entering 1121. 

P' 
~b (c) "dnce'you have j 

enter [d] to pOwnload a file. 

file name, enter [pkz 

ng you data such as 

key, which' will give you a top-line menu. From this menu, 
select [fl for Eiles. followed by fr] for'Rece 

r X-modem protocol.. < \ 

(g) The menu' a file name. Enter 
[c:kkzl lO.exe].. 1 ,  I 

(3) The LAAWS BBS and y o h  computer will take over 
from here. : Downloading the file takes about twenty minutes. 

Your computer,v#l beep when the file transfer is complete. 
Your hard drive-nowwill have the cwpressed-versionof the 
decompression.program,needed.tO explode files with the 

h 

the conference. Then ehkr [gT for G d - 0 y e  to log-off the 

n df the PKUNZP 

enter [d] $0pq\;;nloada file. , 

(c) If prompted to select a communications protocol, 
enter 1x1for X-modem @NABLE) protocol. .1 ­

(d) After the LAAWS BBS respbnds with the time and 
size data, rypejF10. From the'toplin8 menu, select [fl for 
Eiles, followed by [r] 

r I 1  

, " r ­

d to h e r  a file 'name, enter tc:\xxxxx. 
yyy] where xxxxx.yyy is the name of the file you wish to 

en you hear 
a beep, file transfer is complete and the fde you downloaded 

LAAWS BBS by entering [g] to say Good-bye. 

(a) If the file was no 

ENABLE file. P 

3 ' 1  r l  A i-l '* I f 

I$.* s compressed (having the ",lP" exten­
ou will ,have 10 "explode" it before ente 

c 



ENABLEprogram. From the DOS operating system Cb 
prompt, enter bkunzip(space)xxxxxxip] (where "xxxXx.zip" 
signifies the name of the file you downloaded from the 
LAAWS BBS). The PKUNZIP utility will explode the 
compressed file and make a new file with the Same name, but 
with 8 new ".DOC" extension. Now enter ENABLE and call 
up the cxplodedlfde "xlMXX.DOC",by following instruc-

I , 


The following i s  an updated list of TJAGSA publications 
available for downloading from theLAAWSBBS. (Note that 
the date a publication is %pleaded" is the month and year the 
filewas made available on the BBS-the publication date is 

121st Contract 
Attorneys' Course 

199O-YIRZIP 	 January 1990 Contract Law Year 
1991 ~ in Review in ASCII 

I '  format It originally 

1992 

h 1992 

11992 

Wuch 1992 

JA231ZIP 
, 

JA235ZP , M a d  ?992 

, I 

JA262 

67ZIP. March1992 

k h 1992 

J March '1992 

h 1992 

'JA273ZIP March 1992 

JA274ZIP March 1992 

JA275ZIP 

JA2763IP March 1992 

JA285ZIP March 1992 

JA29OZIP March 1992 

ND-BBSZIP July 1992 

Defensive Federal 
Litigation, vol. 1 

Defensive Federal 
Litigation, vol. 2 

t 1 
w of Federal 

Employment 

Law of Federal Labor­
gement Relations 

epom of Survey and 
Line of Duty 
DeErmiMtiO* 
Programmed Text 

Government Information 
Practices 

ral Tort Claims A 

d ied  and Sailors' 
CivilRelief Act 
Pamphlet 

Leg@Assistance Real 
Property Guide 

Assistance office 

Federal T& hformahon 
Series 

Legal Assistance Office 
AdministrationGiride 

Assistance 
Deployment Guide 

Legal Assistance Living a )  

WillsGuide 

Unifonned Servic 
Former Spouses' 
Protection Act4utl ine 
and References 

Model Tax Assistance 
program 
Preventive Law Series 

Senior Officers' Legal 
Orientation 

SJA Office Manager's 
Handbook 


TJAGSA Criminal Law 
New Developments 
Course Deskbook 

61 

I . 

CCLRZIP 	 September 
1990 

FISCALBKZIP 	November 
1990 

was provided at the . 

TJAGSA Contract Law ' 

1991 Year in Review 

TJAGSA FiscalLaw 

Military Law Review 
D?abase (ENABLE2.15).
Updated through 1989 
TheArmy Lawyer Index. 
It includes a menu 
system and an 
explanatory memorandum. 
AF&AWMEM.WPF. 

ContractClaims, 
Litigation,& Remedies 

TheNovember 1990 
Fiscal Law Deskbook 
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JA301ZIP - July 1992 UmuthorizedAbsknce­
' ,I ' 4 .  Programmed Instruction, 

e . TJAGSA Criminal 
* I Division ' r 


JA3 IOZIP, July 1992 I ,TrialCounsel and 
Counsel Handbook 
TJAGSA Criminal Law 

, J Division 
' * I 

JA320.ZIP , July 1992 or Officers' Legal 
I 1,­ ntation Criminal 

Law Text 

JA330ZIP i July 1992 	 Nonjudicial Punishment 
-Programmed Instruction, 

1: ' - TJAGSA Crimind &W 
Division 

r '  I , I  I t i  ' I 

JA337ZIP ' "July 1992 Crhes and Defenses 
1 Handbdok(D0WNLOAD
ON HARD DRIVE 
ONLY.) 

Condct ~ a wyear in 
Review-1989 

computer telecommunications capabilities, and individual 
mobilization augmentee8 (IMAs) having bona f d e  military 
needs for these publications, may request computer diskettes 
containing the p sted a b v e  -from the appropriate 
proponent academ (Administrative and Civil Law; 
Criminal Law;Co ;International Law; or Docqine, 
Developments, and Likrature) at "heJudge Advocafe Gdneralk 
School, Charlottesville,Virginia 229034781. Requests must 
be accOmpanied by one 51/4-iqqh or 31/2-inch blank. 
formatted diskette for each file. In addition, a request from an 
IMAmust containa statement tha erifies that the lMA 
the requested publications for ses related to the mi 
practice of law. Questions or suggestions concerning the 
availability ,of TJAGSA publications on the LAAWS BBS 
should be sent to The Judge Advocate General's School, 
Literature and Publications Office, ATTN: JAGS-DDL, 

4. TJAGSA fnformation Management Items. 
i c  \ 

er of the s 
Advocate General's School (TJAGSA) 
Defense Data re^ 

.r ' " 

5 '1 

-Topass information to someone at TJAGSA, or to obtain an 
'bmail address for someone at TJAGSA, 

piling a list of JAG Corps e-mail addresses. If you have an 
account accessible through either DDN or PROFS (TRADOC 
system) please send a message containing your email gddress 
to the postmaster address for DDN, or to "crankcflee)" for 
PROF 

1 r ' ,  

b. Personnel 'desiring to reach someone at TJAGSA via 
tovon should dial 274-7115 to get the TJAGSA reception­

isc then ask fof the extension of the office you wish to reach.'' 

c. Personnel having acces 
by dialing 924-6300 for th 

sion you want to reach. 

.d. The Judge Advocate General's School also has a toll­
free telephone(number. To call TJAGSA. dial 1-800-552­
3978. 

i 

losure and realignment of many Army 
Anhy'Law Library System (ALLS) has 
of codtact for redistribution of materials 

contained in law libraries on those installations. TheArmy 
Lawyer,will continue,to publish lists of law library materials 
made available as a rpsult of base closures. Law librarians 

es available for redistribution should contact 
Daidone,"JALS-DDS, The Judge Advocate 
hool, U.S.Army, Charlottesville, VA 22903­

1781. Telephone numbers are autovon 274-7115, ext. 394, 
commercial (804) 972-6394, or fax (804) 972-6386. , I 

lared excess and 
are available for redistribution. Please contact the library 
directly at the following address: Office of the Staff Judge 
Advocate, Am: Mrs. Bennett, United States Army Training 
Center and Fort Jackson,$FortJackson, South Carolina 292p; 

34-7657, commercd: (803) 751-7657. 

'FederaI,Supplements.vols. 1-500 

FederalReporter 2d, vols. 1-500 
t i I 

h 

-
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Notes from the Field 

r“ Unlakul Command Influence: 
Raising and Litigating the Issue 

UnlawfulCommandInfluence 


Practitioners of military justice should be familiar with the 
oft-quoted statement of the United States Court of Military 
Appeals (COMA) in United States v. Thorns: “Command 
influence is the mortal enemy of militaryjustice.”l 

’ Article 37,  of the Uniform Code of Military Justice 
(UCMJ),* prohibits the exercise of unlawful command influ­
ence. That prohibition is established further in Rule for 
Coum-Martial (R.C.M.)104.3 The rule provides in relevant 
part: 

No person subject to the code may attempt 
to coerce or, by any unauthorized means, 
influence the action of a court-martial or 
any other military tribunal or any member 
thereof, in  reaching the findings or sentence 
in any case or the action of any convening, 
approving, or reviewing authority with 
respect to such authority’sjudicial acts.4 

The fundamental principle that underlies the UCul  prohibi­
tion is the desire to free the military justice system from the 
operation of the subtle-and sometimes blatant-pressures 
that can be exerted in the military along command channel^.^ 
Because the issue can prove elusive at the trial level, com­
mand influence is not waived if not raised at trial.6 and cannot 
be waived in a pretrial agreement.’ Actual unlawful com­
mand influence exists when the “convening authority has been 

‘22 M.J. 388.393 (C.M.A. 1986). 

10 U.S.C.A. 5 837 (West 1993). 

brought into the deliberation room,” and apparent unlawful 
command influence exists when “a reasonable member of the 
public, if aware of all the facts, would have a loss of confi­
dence in the military justice system and believe it to be 
unfair.”s 

Both actual and perceived fairness are at the heart of the 
unlawful command influence issue. The COMA recognizes 
this fairness, “One of the most sacred duties of a commander 
is to administer fairly the military justice system for those 
under his command.”9 

JudicialAuthorities and TheirLegalAdvisors 


Each commander in an accused’s chain of command has 
independent discretion to determine how charges will be dis­
posed, except to the extent that a commander’s authority has 
been withheld by superior competent authority.10 Although 
subordinatecommanders may consider the guidance of superi­
ors, they must understand and believe that their independent 
discretion is unfettered, and that they are free to accept or 
reject the views of their superiors.1* 

Convening authorities, too, must exercise their powers free 
from ‘‘unseen strings or superiors influencing [their] 
aCtions.’’12 The decision to refer charges to a court-martial, 
the level of disposition, and any other decisions concomitant 
with that authority, are functions in the office of the conven­
ing authority and are matters entirely in the convening author­
ity’s discretion.13 Moreover, the law recognizes a strong 

3 MFOR COURTS-MARTIAL.~ ~ United States, R.C.M. 104 (1984) [hereinafter MCM]. 

5Unite.d States v. Kim,23 M.J. 105.108 (C.M.A.1986). 


Wnited States v. Blaylock, 15 M.J. 190 (C.M.A. 1983). 


’Kit6 23 M.J.at 108. 


sUnited States v. Allen, 31 M.J. 572.590 (N.M.C.M.R.1990) a f d . 33 M.J.209 (C.M.A. 1991). 


9UnitedStates v. Thomas, 22M.J. 388,400(C.M.A. 1986). 


‘OMCM, supra note 3, R.C.M. 401(a) discussion. 


“United States v. Rivera, 45 C.M.R.582 (C.M.A. 1972). 


12UnitedStates v. Hagen, 25 M.J. 78 (C.M.A.1987). 


”United States v. Allen, 31 M.J. 572.591 (N.M.C.M.R.1%). 


SEPTEMBER 1993 THE ARMY LAWYER DA PAM 27-50-250 49 



presumption of correctness and regularity in the military jus­
tice system and the exercise of prosecutorial discretion by a 
convening authority.14 Nevertheless,the “very perception that 
a person exercising this awesome power is dispensing justice 
in an unequal manner or is being influenced by unseen superi­
ors is wrong.”ls 

In exercising his or her power, the convening authority may 
seek advice from the assigned legal advisor. Indeed, the con­
vening quthority, as an authorizedofficial of the Army, is con­
sidered the legal advisor’s client.16 In representing his or her 
client, a legal advisor shall exercise independent professional 
judgment and render candid advice.]’ Moreover, in rendering 
advice: a legal advisor may refer not only to law but to other 
considerations such as relevant moral, economic, and social 
factors.18 The official comment to Rule 2.1 of the Army’s 
Rules of Professional Conduct for  Lawyers offers further 
guidance and states: 

A client is entitled to straightforwardadvice 
expressing the lawyer’s honest assessment. .. . 
It is proper for a lawyer to refer to relevant 
moral and ethical considerations in giving 
advice. Although a lawyer is not a moral 
advisor as such, moral and ethical consider­
ations impinge upon most legal questions 
and may decisively influence how the law 
will be applied. . . . [A] lawyer’s responsi­
bility as advisor may include indicating that 
more may be involved than strictly legal 
considerations.lg 

, I 

Considerations such as the fair and efficient administration 
of military justice in a convening authority’s jurisdiction,’are 
well Within the range of acceptable advice from his or her 
legal advisor. Outside acceptable parameters for legal 
“advice,” however, are policy suggestions from the convening 

authority’s superiors.20 Further, a staff judge advocate acts 
“with the mantle of command authority.’Ql Therefore, trial 
counsel and chiefs of military justice also act with the trap­
pings of command authority. Consequently, legal advisors ,.,­
must realize that command influence can be exerted through 
“legal” channels and must consider carefully the content of 
advice to commanders who exercise UCMJ authority. Indica­
tions of what “the boss” wants or will do when advising sub­
ordinate commandersmust be avoided. 

” I 


Raising the Issue-the Government 


Obviously, when a a1 or apparent unlawful command 
influence is detected during the initial stages of a criminal 
investigation, or after preferral of charges but before referral 
of the c i e ,  the issue should be raised to the convening author­
ity for inquiry and, if appropriate, remedial action.22 When 
the unlawful command influence issue surfaces after referral 
of the case, the convening authority still may take remedial 
action that could involve granting complete relief to the 
accused if merited. If the convening authority chooses not to 
take remedial action, or the issue arises during trial, trial coun­
sel have an ethical duty to feport the issue to the military 
judge.23 Trial counsel must take this action because the exis­
tence of command influence can operate as a fraud on the 
court.24 Moreover, the issue is best developed at the trial 
court level because of the availability of witnesses and evi­
dence. 

Raising the Issue-Defense Counsel 
,­

cdunsel for the accuseh may raise a meritorious issue of 
command influence to the convening authority, or to the mili­
tary judge through a motion to dismiss or for appropriate 
relief.= The ethical obligation to raise the issue also applies 
to counsel for the accused. The issue cannot be waived in a 
pretrial agreement and any sub rosa agreements must be 
revealed to the military judge.26 Therefore, defense counsel 

I4See,e&, United States v. Cruz. 20 M.J. 873 (A.C.M.R.1985) rev’d in parr on othergrounds, 25 M.J.326 (C.M.A. 1987); Hagen. 25 M.J.at 78. 

ISHagen, 25 M.J.at 86. 

OF ARMY, REG.27-26, LEGALSERVICES: OF PROFFSSIONALI~WT RULES C o k u n  FOR LAWYERS. rule 1.13 (1 May 1992) [hereinafter AR 27-26]. 

ZoUnited States v. Hagen, 25 M.J. 78,87 (C.M.A. 1987). 


ZlUnited States Y.Kitts. 23 M.J. 105, 108 (C.M.A.1986). 


22The existence of an unlawful command influence issue should be disclosed to counsel for the accused. MCM, supra note 3, R.C.M. 701(a)(6). 


23United States v. Levite, 25 M.J. 334,340 (C.M.A.1987):AR 27-26 supra note 16, rule 3.3. 


mLevife, 25 M.J.at 340. F 


MILITARYCRIMINAL~SCHLUETER. Jusnce: PRACTICEAND PROCEDURE.sec. 6-7 (3d ed. 1992); accord AR 27-26, supra note 16, rule 3.1. 

%UnitedStates v. Coniere. 24 M.J.701 (A.C.M.R.1987). 
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must avoid the temptation to ”sweep under the rug” a com­
mand influence issue in order to obtain a favorable pretrial 
agreement for their client. 

I i “ 

P Litigating the Issue 

The COMA has stated that in cases when unlawful c6m­
mand influence h a  been exercised, no reviewing court may 
properly affirm findings and sentence unless persuaded 
beyond a reasonable doubt that the findings and sentence have 
not been affected by the command influence.27 Limited guid­
ance, however, exists for military practitioners and lower 
courts on the mechanics of litigating the issue in the first 
instance. Moreover, the COMA consciously has avoided the 
question.28 Nevertheless, in the interest of justice, trial courts 
should address such issues whenever possible. In that spirit, 
the Navy and Marine Corps Court of Military Review pro­
vides effective guidance in United States v. AlZen.29 

The court in Allen provides that when determining whether 
unlawful command influence “has been exercised,” the 
accused has the burden of going forward with evidence suffi­
cient to raise the issue.30 This approach is consistent with 
R.C.M. 905, which places the initial burden on the moving 
party-except on motions to dismiss because of lack of juris­
diction, denial of a speedy trial, or the running of the statute of 
limitations-when the burden falls on the government.31 Sev­
eral courts have stated that mere unsupported assertions or 
speculation by the accused, or establishing a possibility of 
unlawful command influence, is not sufficient to raise the 

r‘ issue-32 

*’United States v. Thomas,22 M.J. 388, 394 86). 

2BLevite.25 M.J.at 341 (Cox, J.. concurring). In Levire Judge Cox writes, 

e The accused’s burden includes: (1) asserting the facts of 
his or her allegation with sufficient particularity and substanti­
ation so that if true, any reasonable person only could con­
clude that unlawful influence existed; (2) declaring that the 
proceedings were unfair; and (3) showing that the unlawful 
command influence was the proximate cause of that unfair­
ness.33 

If the accused meets his burden, a rebuttable presumption 
of unlawful command influence is raised. The burden then 
shifts to the government to show, by clear and convincing evi­
dence, that unlawful command influence does not exist or did 
not prejudice the accused.34 If the government fails to rebur 
the presumption the military judge must fashion an appropri­
ate remedy. 

Conclusion 


Unlawful command influence is the ‘mostelusive and trou­
blesome issue facing military practitioners and their clients. 
Both the government and counsel for the accused have a duty 
to protect the court-martial process from unlawful command 
influence. The COMA rightfully admonishes those in the 
field to inquire into and completely develop such issues at the 
convening authority or trial court level. Nevertheless, the 
COMA has declined to provide definitive guidance on the 
manner in which the issue is to be litigated. Absent specific 
guidance from the COMA, military practitioners and lower 
courts should follow the framework for litigation set forth in 
Allen. Captain DeGiusti. 

I , 


The unfortunate aspect of the debate is that’we.as lawyers. tend to Each an impasse on the legal technicalities of the matter. Who has the 
burden of prdof? Who has the initial ‘burden of persuasion’? This Court has not and, in’rnyjudgement, should not even artempt to assign 
these burdens. 

Id. , 
In the same paragraph, however, Judge Cox goes on to provid~“[g]enerally”-themechanical guidelines for litigation that the court of review relied on in 

Allen Id. When it affirmed the lower court decision in Allen, the COMA, in an opinion authored by Judge Cox, was silent concerning the framework for litigation 
establishedby the lower c o w .  3 . 

29UnitedStates v. Allen, 31 MJ. 572.590 (N.M.C.M.R.1990). z 

KJ Id. 


’IMCM, supra note 3, R.C.M. 905 (c)(2)(A). (El). The alleged exercise, at any level, of unlawful command influence is not jurisdictional; see United States v. 
Blaylock. 15 M.J. 190, 193 (C.M.A.1983) (repudiatingin part, United States v. Hardy, 4 M.J.20 (C.M.A.1977)). 

32See,e.g., Green v. Widdecke. 42 C.M.R. 1978 (C.M.A. 1970); United States v. Cruz. 20 M.J. 873 (A.C.M.R.1 panon other grounds, 25 M.J.326 
(C.M.A. 1987);United States v. Serino. 24 M.J. 848 (A.F.C,M.R.1987). 

33AlIen.31 M.J. at 591; Unirededtatesv. Levire, 25 M.J.334, 341 (C.M.A. 1987) (Cox, J.. concurring). Although expressly not assigning a “burden.” Judge Cox 
writes in Levire, 

An appellant who claims his court-martial has been unlawfully influenced had better declare and show that the p m d i n g s  were unfair and 
that the proximate cause of the unfairness resulted from unlawful command influence. If no causal connection between command influence 
and the injury (Le..the ‘unfair trial’) appears, then an accused is not entitled to relief. 

Levire, 25 M.J. at 341. 

MAlkn, 31 M.J. at 591. 
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ICLENews I 

i 


courses at The Jud 
General's School (TJAGSA) is restricted to those who have 
been allocated student quotas. Quotas for TJAGSA CLE 
courses are managed by means of the Army Training Require­
ments and Resburces System (ATRRS), the Army-wide auto­
mated quota management system. The ATRRS school code 
for TJAGSA is 181. If you do not have a confirmed quota 
in AT=, you do not have a quota for a TJAGSACLE 
course. Active duty service members must obtain quotas 
through their directorates of training or through equivalent 
agencies. Reservists must obtain quotas through their unit 
training offices or, if they are nonunit reservists, through 
ARPEFCEN,A'ITN: D JA, 9700 Page Boulevard, 
St. L d s ,  MO 63132-5200. National Guard personnel 
request quotas through their unit training offices. To verify 9 
quota, ask your trhning office to provide you with a screen 
print of the ATRRS R1 screen showing by-name reservations. 

2. TJAGSA CLE Course Schedule 

1993 

4-8 October: 1993 JAG Annual Continuing 'Legal Educa­
tion Workshop (5F-JAG). 

14-15 October: Appellate Judges Conference. 

18-22 October: USAREUR Criminal Law CLE (5F-F35E). 

18 October-22 December: 132d Basic Course (5-27-C20). 

18-22 October: 33d k g a l  Assistance Course (5F-F23). 

25-29 October: 120th Senior Officers' Legal Orientation 
Course (5F-Fl). 

25-29 October: 55th Law of War Workshop (5F-F42). 

1-5 November: 31st Criminal Trial Advocacy Course (5F-
F32). 

15-19 November: 37th Fiscal Law Course (5F-F12). 

(Note: Some states may withhold ,continu­
ing legal education credit for attendance at 
the Fiscal Law Course because nonattorneys 

l attend the course). 

29 November-3 December: 17th Operational Law Seminar 
(5F-F47). 

2-3 December: 2d Procurement Fraud Orientation (5F-
F37). 

I 
I 

6-10 December: USAREUR Operational Law CLE (5F- ,,-. 
F47E). 

I 6-10 December: 121st Senior Officers' Legal Orientation 
Course (5F-Fl). 

1994 

3-7 January: 44th Federal Labor Relations Course (5F-
F22). 

10-13 Jan~ary:USAREUR Tax CLE (5F-F28E). 

10-14 January: 1994 Government Contract Law Sympo­
sium (5F-Fl l). 

18 January-25 March: 133d Bas 
6 " 

24-28 January: PACOM TU CLE (5F-F28P). 
' I 

3 1 January-4 February: 32d Criminal Trial Advocacy 
Course (5F-q32). 

7-1 1 Februky: 122d Senior Officers' Legal Orientation 
C O U ~(5F-Fl). 

22 February4 March: 132d Contract Attorneys' Course ­
(5F-F10). 

7-11 March: USAFWJR Fiscal Law CLE (5F-Fl2E). 

(Note: Some states may withhold continu- , 
ing legal education credit for attendance at 
the FiscaI Law Course because nonattorneys , 

' attend the course). 

7-1 1 March: 34th Legal Assistance Course (5F-F23). 
, 

21-25 March: 18th Administrative Law for Military Instal­
lations Course (5F-F24). 

28 Much-1 April: 7th vernment Materiel Acquisition 
Course (5F-F17). 

1: 18th Operational Seminar (5F-F47). 

11-15 April: 123d Senior Officers' Legal Orientation 
Course (5F-Fl). I 

11-15 April: 56th h w  of War Workshop (5F-F42). 

18-21 April: 1994 Reserve Component Judge Advocate
Workshop (5F-F56). I F 

25-29 April: 5th Law for Legal NCOs Course (512­
71D/E/20/30). 
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2-6 May: 38th Fiscal Law Course (5F-F12). 

(Note: Some states may withhold continu­
ing legal education credit for attendance at 
the Fiscal Law Course because nonattorneys 
attend the course). 

16-20 May: 39th Fiscal Law Course (5F-F12). 

(Note: Some states may withhold continu­
ing legal education credit for attendance at 
the Fiscal Law Course because nonattorneys 

L
attend the course). 

16 May3 June: 37th Military Judges’ Course (5F-F33). 

23-27 May: 45th Federal Labor Relations Course (5F-FQ2). 
c 

6-10 June: 124th Senior Officers’ Legal Orientation 
Course (5F-Fl). 

13-17June: 24th Staff Judge Advocate Course (5F-F52). 

20 June-1 July: JAOAC (Phasen) (5F-F55). 

20 June-1 July: JAlT Team Training (5F-F57). 

6-8 July: Professional Recruiting Training Seminar. 
t­

11-15July: 5th Legal Administrators’ Course (7A-550Al). 

13-15July: 25th Methods of Instruction Course (5F-F70). 

18-29July: 133d Contract Attorneys’ Course (5F-F10). 

18 July-23 September: 134th Basic Course (5-27-C20). 

1-5August: 57th Law of War Workshop (5F-F42). 

1 August 1994-12 May 1995: 43d Graduate Course (5-27-
C22). 

8-12 August: 18th Criminal Law New Developments 
Course (5F-F35). 

15-19 August: 12th Federal Litigation Course (5F-F29). 

15-19 August: 4th Senior Legal NCO Management Course 
(5 12-71DIE/40/50). 

22-26 August: 125th Senior Officers’ Legal Orientation 
Course (5F-Fl). 

29 August-2 September: 19th Operational Law Seminar 
(5F-F47). 

7-9 September: USAREUR Legal Assistance CLE (5F-
F23E). 

12-16 September: USAREUR Administrative Law CLE 
(5F-F24E). 

12-16 September: 1lth Contract Claims, Litigation and 
Remedies Cowse (5F-F13). 

3. 	 Civilian Sponsored CLECourses 

December 1993 

1-3,ESI: International Contracting,Washington, D.C. 

2, NYSBA: Forming and Advising the Not-for-Profit Cor­
poration, New York, NY. 

2, NYSBA: Trial of a Felony Case, Long Island, NY. 

3, NYSBA: How to Try a Commercial Case, Rochester, 
NY. 

3, NYSBA: How to Try a Commercial Case, Albany, NY. 

3-4, ABA: Dynamics of Corporate Control, New York, 
NY. 


5-9. NCDA: Forensic Evidence, Orlando, FL. 

6, GWU: Joint Ventures and Teaming Arrangements, 
Washington, D.C. 

6-10, ESI: Federal Contracting Basics, SanDiego, CA. 

6-10, ESI: Operating Practices in Contract Administration, 
Washington, D.C. 

7, PBI: Ethical Issues Affecting Domestic Relations 
Lawyers, Philadelphia, PA. 

7-8, GII: Environmental Laws and ReguIations Compli­
ance Course, New Orleans, LA. 

7-10, ESI: Negotiation Strategies and Techniques, San 
Diego, CA. 

7-10, ESI: ADP/Telecommunications (FIP) Contracting, 
Washington. D.C. 

8-10, G W  Federal Procurement of Architect and Engi­
neer Services, Washington, D.C. 

10, NYSBA: New York Appellate Practice, Albany, NY. 

13-17, ESI: Managing Projects in Organizations. Washing­
ton, D.C. 

13-17, GWU: Construction Contracting, Washington, 
D.C. 

15, PBI: Ethical Issues for Estate Lawyers, Pittsburgh, PA. 
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16-17, WFU: Practical Family Law, Charlotte, NC. I 

16-17, WFU:Personnel Law Symposium,Atlanta, GA. 

For further information on civilian courses, please contact 
the institution offering the course. The addresses are listed 
below. 

AAA: 	 American Arbitration Association, 140 West 51st 
Street,New York, NY 10020. (212) 484-4006. 

American Academy of Judicial Education, 1613 
1	 ) 

15th Street - Suite C, Tuscaloosa, AL 35404. 
(205) 391-9055. 

AALL 	 American Association of Law Libraries, 53 West 
Jackson Blvd.. Suite 940, Chicago, IL 60604. 
(3 12) 939-4764. 

ABA: 	 American Bar Association, 750 North Lake Shore 
Drive, Chicago,IL60611. (312) 988-6200. 

ABICLE: 	 Alabama Bar Institute for Continuing Legal Edu­
cation, P.O. Box 870384, Tuscaloosa, 35487­
0384. (205) 348-6230. 

AICLE: 	 Arkansas Institute for CLE, 400 West Markham. 
Little Rock, AR 72201. (501) 375-3957. 

A D A :  	 Alaska Bar Association, P.O. Box 100279, 
Anchorage, AK 99510. (907) 272-7469. 

A L M A :  	American Law Ins merican Bar Associa­
tion Committee on Continuing Professional Edu­
cation, 4025 Chestnut Street, Philadelphia, PA 
19104-3099. (800) CLE-NEWS; (215) 243-1600. 

AS&: 	 American Society of Law and Medicine, Boston 
University School of Law, 765 Commonwealth 
Avenue, Boston, MA 02215. (617) 262-4990. 

CLEC: 	 Continuing Legal Education in Colorado, Inc., 
1900 Grant Street, Sui ,Denver, CO 80203. 
(303) 860-0608. 

N: CLE SatelliteNetwork, 920 Spring Street, Spring­
field, IL 62704. '(217) 525-0744, (800) 521-8662. 

I 

EEI Executive Enterprises, Inc., 22 W. 21st Street, 
' NewYork,NY1001 04. (800) 332-1105. 

ESI: 	 Educational Services Institute, 5201 Leesburg 
Pike, Suite 600, Falls Church; VA 22041-3203. 
(703) 379-2900. 

FB: Florida Bar,650 Apalachee Parkway, Tallahassee, 
FL 32399-2300. (904) 222-5286. 

1 

FJ3A: Federal Bar Association, 1815 H Street, NW., 
Suite 408, Washington, D.C. 20006-3697. (202) 
638-0252. 

GICLE: 	 The Institute of continuing Legal Education in 
Georgia, P.O. Box 1885, Athens, GA 30603. 
(706) 369-5664. 

r 
GII: 	 Government Institutes, Inc., 966 Hungerford 

Drive, Suite 24, Rockville, MD 20850. (301) 251­
9250. 

GWU: 	 Government Contracts Program, The George 
Washington University, National Law Center, 
2020 K Street, N.W,, Room 2107, Washington, 
D.C. 20052. (202) 994-5272. 

ICLEF: 	 Indiana CLE Forum, Suite 202, 230 East Ohio 
Street,Indianapolis, IN 46204. (317) 637-9102. 

IICLE: 	 Illinois Institute for CLE, 2395 W. Jefferson 
Street, Springfield, IL62702. (217) 787-2080. 

KBA: 	 Kansas Bar Association, 1200 Harrison Street, 
P.O. Box 1037, Topeka, KS 66601. (913) 234­
5696. 

LEI 	 Law Education Institute, 5555 N. Port Washing­
ton Road, Milwaukee, WI 53217. (414) 961-
1955. I 1 , 

LRP: LRP Publications, 1555 King Street, Suite 200, 
Alexandria, VA 22314. (703) 684-0510, (800) ,-
727-1227. , 

LSU: Louisiana State University, Center of Continuing 
Professional Development, Paul M. Herbert Law 
Center, Baton Rouge, LA 70803-1008. (504) 
388-5837. , 

MBC: Missouri Bar Center, 326 Monroe St., P.O. Box 
119, Jefferson City, MO 65102. (314) 635-4128. 

MCLE Massachusetts Continuing Legal Education, Inc., 
20 West Street, Boston, MA 02111. (800) 632-
8077; (617) 482-2205. 

MCLE: 	 Institute of Continuing Legal Education, 1020 
Greene Street, Ann Arbor, MI 48109-1444. (313) 
764-0533; (800) 922-6516. 

MLI: 	 Mea-Legal Institute, 15301 Ventura Boulevard, 
Suite 300, Sherman Oaks, CA 91403. (800) 443­
0100. 

North Carolina Bar Foundation, 1312 Annapolis 

Drive, P.O. Box 12806, Ral 

(919) 828-0561. ,r 


NCDA: National College of District Attorneys, University 
* of Houston Law Center, 4800 Calhoun Street, 

Houston, TX 77204-6380. (713) 747-NCDA. 
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NCJFC: 

F' NCLE: 

MLI:  

NZTA: 

NJC: 

NJCLE: 

NKU: 


NLADA: 

(". 
NMTLA: 

Nwu: 

NYSBA: 

PBI I 

PHLB: 

PLI: 

SBA: 

r"l 
SBT: 

National Council of Juvenile and Family Court 
Judges, University of Nevada, P.O. Box 8970, 
Reno, NV 89507. (702) 784-4836. 

Nebraska CLE, Inc., 635 South 14th Street, P.O. 
Box 8 1809, Lincoln, NB 68501. (402) +75-7091. 

National Employment Law Institute, 444 Magno­
lia Avenue, Suite 200, Larkspur, CA 94939. (415) 
924-3844. 

National Institute for Trial Advocacy, 1507 Ener­
gy Park Drive, St. Paul, MN 55108. (800) 225­
6482; (612) 644-0323 in (MN and AK). 

National Judicial College, Judicial College Build­
ing, University of Nevada, Reno, NV 89557. 
(702) 784-6747. 

New Jersey Institute for CLE, One Canstitution 
Square, New Brunswick, NJ 08901-1500. (201) 
249-5100. 

Northern Kentucky University, Chase College of 
Law, Office of Continuing Legal Education, 
Highland Heights, KY 41076. (606)572-5380. 

National Legal Aid & Defender Association, 1625 
K Street, NW.,Eighth Floor, Washington, D.C. 
20006. (202) 452-0620. 

New Mexico Trial Lawyers' Association, P.O. 
Box 301, Albuquerque, NM 87103. (505) 243­
6003. 

Northwestern University School of Law, 357 East 
Chicago Avenue, Chicago, IT-, 60611-3069. (312) 
503-8932. 

New York State Bar Association, One Elk Street, 
Albany, NY 12207. (518) 463-3200; (800) 582­
2452. 

Pennsylvania Bar Institute, 104 South Street, P.O. 
Box 1027, Harrisburg, PA 17108-1027. (800) 
932-4637; (717) 233-5774. 

Prentice-Hall Law and Business, 270 Sylvan 
Avenue, Englewood Cliffs, NJ 07632. (800) 223­
0231, (201) 894-8260. 

Practising Law Institute, 810 Seventh Avenue, 
New York, NY 10019. (212) 765-5700. 

State Bar of Arizona, 363 North First Avenue, 
Phoenix. AZ 85003. (602) 252-4804. 

State Bar of Texas, Professional Development 
Program, Capitol Station, P.O. Box 12487, 
Austin,TX 78711. (512) 463-1437. 

SCB: 

SLF: 

TBA: 

TLS: 

TPI: 

UCCI: 

UKCL: 

UMLC: 

USB: 


VACLE: 

WFU: 

WSBA: 

South Carolina Bar,Continuing Legal Education, 
P.O. Box 608, Columbia, SC 29202-0608. (803) 
799-6653. 

Southwestern Legal Foundation, P.O. Box 830707, 
Richardson, TX 75080-0707. (214) 690-2377. 

Tennessee Bar Association, 3622 West End 
Avenue, Nashville, TN 37205. (615) 383-7421. 

Tulane Law School, Tulane University CLE, 8200 
Hampson Avenue, Suite 300, New Orleans, LA 
70118. (504) 865-5900. 

The Philadelphia Institute, 2133 Arch Street, 
Philadelphia, PA 19103. (215) 567-4000. 

Uniform Commercial Code Institute, P.O.Box 
812, Carlisle, PA 17013. (717) 249-6831. 

University of Kentucky, College of Law, Office of 
CLE, Suite 260 Law Building, Lexington, KY 
40506-0048. (606) 257-2922. 

University of Miami Law Center, P.O.Box 
248087, Coral Gables, FL 33124. (305) 2844762. 

Utah State Bar, 645 South 200 East, Salt Lake 
City, UT 84111-3834. (801) 531-9077. 

Committee of Continuing Legal Education of the 
Virginia Law Foundation, School of Law, Univer­
sity of Virginia, Charlottesville, VA 22901. (804) 
924-34 16. 

Wake Forest University, School of Law-CLE, 
Box 7206 Reynolds Station, Winston-Salem. NC 
27109-7206. (919) 761-5560. 

Washington State Bar Association, Continuing 
Legal Education, 500 Westin Building, 2001 Sixth 
Avenue, Seattle, WA 98121-2599. (206) 448­
0433. 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates 

Jurisdiction Revortine Month 
Alabama** 3 1December annually 

Arizona 15 July annually 

Arkansas 30 June annually 

California* 1 February annually 

Colorado Anytime within three-year period 

Delaware 31July biennially 

Florida** Assigned month triennially 

Georgia 31January annually 
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Jurisdiction Penortine Month 

Idaho Admission date triennially 

Indiana 3 1 December annually 

Iowa 1March annually 

Kansas 1 July annually 

Kentucky 30 June annually 

Louisiana** 3 1 January annually 

Michigan 31 March annually 

Minnesota 30 August triennially 

Mississippi** 1 August annually 

Missouri 3 1July annually 

Montana 1March annually 

Nevada 1 March annually 

New Hampshire** 1 August annually 

New Mexico 30 days after program 

NorthCarolina** 28 February annually 

NorthDakota 31 July annually 

Ohio* 31January biennially 

Oklahoma** 15February annually 


Jurisdiction Reporting Month 
Oregon 	 Anniversary of date of birth-new 

admittees and reinstated members 
report after an initial one-year peri­
od; thereafter triennially 

Pennsylvania** Annually as assigned 
South Carolina** 15 January annually 

Tennessee* 1March annually 

Texas Last day of birth month annually 

Utah 31 December biennially 

Vermont 15July biennially 

Virginia 30 June annually 

Washington 31 January annually 

West Virginia 30 June biennially 

Wisconsin* 20 January biennially 

Wyoming 30 January annually 


For addresses and detailed information, see the July 1993 

issue of The A m y  Lawyer. 

*Military exempt 

**Military must declare exemption 


Current Material of Interest 


1. TJAGSA Materials Available Through Defense Techni­
cal Information Center 

Each year, TJAGSA publishes deskbooks and materials to 
support resident instruction. Much of this material is useful to 
judge advocates and government civilian attorneys who are 
unable to attend courses in their practice areas. The School 
receives many requests each year for these materials. Because 
the distribution of these materials is not in the School’s mis­
sion, TJAGSA does not have the resources to provide these 
publications. 

To provide another avenue of availability, some of this 
material is being made available through the Defense Techni­
cal Information Center @TIC). An office may obtain this 
material in two ways. The first is through a user library on the 
installation. Most technical and school libraries are DTIC 
“users.” If they are “school” libraries, they may be free users. 
The second way is for the office or organization to become a 
government user. Government agency users pay five dollars 
per hard copy for reports of 1-100 pages and seven cents for 
each additional page over 100, or ninety-five cents per fiche 
copy. Overseas users may obtain one copy of a report at no 
charge. The necessary information and forms to become reg­

istered as a user may be requested from: Defense Technical 
Information Center, Cameron Station, Alexandria, VA 22314­
6145, telephone: commercial (703) 274-7633, DSN 284­
7633. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information Ser­
vice to facilitate ordering materials. Information concerning 
this procedure will be provided when a request for user status 
is submitted. 

Users are provided biweekly and cumulativeindices. These 
indices are classified as a single confidential document and 
mailed only to those DTIC users whose organizations have a 
facility clearance. This will not affect the ability of organiza­
tions to become DTIC users, nor will it affect the ordering of 
TJAGSA publications through DTIC. All TJAGSA publica­
tions are unclassified and the relevant ordering information, 
such as DTIC numbers and titles, will be published in The 
A m y  Lawyer. The following TJAGSA publications are avail­
able through DTIC. The nine character identifier beginning 
with the letters AD are numbers assigned by DTIC and must 
be used when ordering publications. 

. 
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Contract Law 

*AD A265755 Government Contract Law Deskbook Vol 
1/JA-501-1-93 (499 pgs). 

r j 

*AD A265756 Government Contract Law Deskbook, Vol 
2/JA-501-2-93 (481 pgs). 

AD B 144679 Fiscal Law Course DeskbooWJA-506-90 
(270 pgs). 

LegalAssistance 

AD BO92128 USAREUR Legal Assistance Handbook/ 
JAGS-ADA-85-5 (315 pgs). 

AD A263082 	 Real Property Guide-Legal Assistance/JA­
261(93) (293 pgs). 

AD A259516 	 Legal Assistance Guide: Office Directory/ 
JA-267(92) (1 10 pgs). 

AD B164534 NotarialGuide/JA-268(92) (136 pgs). 

AD A228272 	 Legal Assistance: Preventive Law Series/ 
JA-276-90 (200 pgs). 

*AD A266077 Soldiers' and Sailors' Civil Relief Act 

r" 
Guide/JA-260(93)(206 pgs). 

*AD A266177 Wills Guide/JA-262(93)(464 pgs). 

AD A244032 Family Law GuiddJA 263-91 (71 1 pgs). 

*AD A266351 Office Administration Guide/JA 27 l(93) 
(230 pgs). 

AD B156056 	 Legal Assistance: Living Wills Guide/JA­
273-91 (171 pgs). 

AD A241255 Model Tax Assistance Guide/JA 275-91 (66 
Pgs). 

AD A246280 Consumer Law Guide/JA 265-92 (518 pgs). 

AD A259022 Tax Information Series/JA 269(93) (1 17 
Pgs). 

AD A256322 	 Legal Assistance: Deployment Guide/JA­
272 (92) (364 pgs). 

ADA260219 	 Air Force All States Income Tax Guide-
January 1993. 

r" Administrative and Civil Law 

AD AI99644 	 The Staff Judge Advocate Officer Manag­
er's HandbooWACIL-ST-290. 

AD A258582 	 Environmental Law Deskbook, JA-234­
l(92) (517 pgs). 

AD A255038 Defensive Federal LitigatiodJA-200(92) 
(840pgs). 

AD A255346 	 Reports of Survey and Line of Duty Deter­
minations/JA 231-92 (89 pgs). 

AD A255064 	 Government Information PracticeslJA­
235(92) (326 pgs). 

AD A259047 AR 15-6 Investigations/JA-281(92) (45 
Pgs). 

Labor Law 

AD A256772 The Law of Federal Employment/JA-210 
(92) (402 pgs). 

AD A255838 	 The Law of Federal Labor-Management 
Relations/JA-211-92(430 pgs). 

Developments, Doctrine, and Literature 

AD A254610 

AD A260531 

AD A260913 

AD A251 120 

AD A251717 

AD A251821 

AD A261247 

AD A262925 

AD B 136361 

Military Citation, Fifth EditiordJAGS-DD­
92 (18 pgs). 

Criminal Law 

Crimes and Defenses DeskbooWJA 337(92) 
(220 pgs). 

Unauthorized AbsencedJA 301(92) (86 
Pgs). 

Criminal Law,Nonjudicial PunishrnenVJA­
330(92) (40 pgs). 

Senior Officers Legal Orientation/JA 
320(92) (249 pgs). 

Trial Counsel and Defense Counsel Hand­
booWJA 310(92) (452 pgs). 

United States Attorney Prosecutions/JA­
338(92) (343 pgs). 

International Law 

Operational Law Handbook (Draft)/JA-422 
(93) (180 pgs). 

Reserve Affairs 

Reserve Component JAGC Personnel Poli­
cies HandbooWJAGS-GRA-89-1 (188 pgs). 
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The following CID publication also is available through lish an account, these units will submit a 
DTIC: DA Form 12-R and supporting DA 12-series 

forms through their DCSIM or DOIM, as 
AD A145966 USACIDC Pam 195-8, Criminal Investiga- appropriate, to the Baltimore USAPDC, P 

tions, Violation of the USC in Economic 
Crime Investigations (250 pgs). 

Those ordering publications are reminded that they are for 
government use only. 

*Indicates new publication or revised edition. 

2. Regulations and Pamphlets 

a. Obtaining Manuals for Courts-Martial, DA Pamphlets, 
Army Regulations. Field Manuals, and Training Circulars. 

(1) The U.S. Army Publications Distribution Center 
(USAPDC) at Baltimore stocks \and distributes DA publica­
tions and blank forms that have Army-wide use. Its address 
is: 

Commander 

U.S. Army Publications Distribution Center 

2800 Eastern Blvd. 

Baltimore, MD 21220-2896 


(2) Units must have publications accounts to use any part 
of the publications distribution system. The following extract 
from Department of the Army Regulation 25-30, The Army 
Integrated Publishing and Printing Program, paragraph 12-7c 
(28 February 1989) is provided to assist Active, Reserve, and 
National Guard units. 

The units below are authorized publica­
tions accounis with the USAPDC. 

( I )  Active Army. 

(a) Units organized under a PAC. A 
PAC that supports battalion-size units will 
request a consolidated publications account 
for the entire battalion except when subordi­
nate units in the battalion are geographically 
remote. To establish an account, the PAC 
will forward a DA Form 12-R (Request for 
Establishment of a Publications Account) 
and supporting DA 12-series forms through 
their DCSIM or DOIM, as appropriate, to 
the Baltimore USAPDC, 2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts estab­
lished for the battalion it supports. (Instruc­
tions for the use of DA 12-series forms and 
a reproducible copy of the forms appear in 
DAPm.25-33.) 

I (b)  Units not organized under a PAC. 
Units that are detachment size and above 
may have a publications account. To estab­

2800 Eastern Boulevard, Baltimore, MD 
21220-2896. 

(c)  Staff sections of FOAs, MACOMs, 
installations. and combat divisions. These 
staff sections may establish a single account 
for each major staff element. To establish 
an account, these units will follow the pro­
cedure in (b)above. 

(2 )  ARNG units that are company size to 
State adjutants general. To establish an 
account, these units will submit a DA Form 
12-R and supporting DA 12-series forms 
through their State adjutants general to the 
Baltimore USAPDC, 2800 Eastern Boule­
vard, Baltimore, MD 21220-2896. 

(3) W A R  units that are company size 
and above and staff sections from division 
level and above. To establish an account, 
these units will submit a DA Form 12-R and 
supporting DA 12-seriesforms through their 
supporting installation and CONUSA to the 
Baltimore USAPDC,,2800 Eastern Boule­
vard, Baltimore, h4D 21220-2896. 

( 4 )  ROTC elements. To establish an 
account, ROTC regions will submit a DA 
Form 12-R and supporting DA 12-series 
forms through their supporting installation 
and TRADOC DCSIM to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Balti­
more, MD 21220-2896. Senior and junior 
ROTC units will submit a DA Form 12-R 
and supporting DA 12-series forms through 
their supporting installation, regional head­
quarters, and TRADOC DCSIM to the Bal­
timore USAPDC, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896. 

Units not described in [the paragraphs] 
above also may be authorized accounts. To 
establish accounts, these units must send 
their requests through their DCSIM or 
DOIM, as appropriate, to Commander, 
USAPPC, AT": ASQZ-NV, Alexandria, 
VA 22331-0302. 

Specific instructions for establishing ini­
tial distribution requirements appear in DA 
Pam. 25-33. 

If your unit does not have a copy of DA Pam. 25-33, you 
may request one by calling the Baltimore USAPDC at 
(410)671-4335. 1 
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(3) Units that have established initial distribution require­
ments will receive copies of new, revised, and changed publi­
cations as soon as they are printed. 

(4) Units that require publications that are not on their ini­
tial distribution list can requisition publications using DA 
Form 4569. All DA Form 4569 requests will be sent to the 
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD 
21220-2896. You may reach this office at (410) 671-4335. 

(5) Civilians can obtain DA Pams through the National 
Technical Information Service (NTIS), 5285 Port Royal Road, 
Springfield, Virginia 22161. You may reach this office at 
(703) 4874684. 

(6) Navy, Air Force, and Marine Corps JAGS can request 
up to ten copies of DA Pams by writing to USAPDC, A'TTN: 
DAIM-APC-BD, 2800 Eastern Boulevard, Baltimore, MD 
21220-2896. You may reach this office at (410) 671-4335. 

b. Listed below are new publications and changes to exiff­
ing publications. 

Number T 2  m 
AR 5-14 Management of Contracted 15 Jan 93 

Advisory and Assistance 
Services 

P AR 30-18 	 Army Troop Issue 4 Jan 93 
SubsistenceActivity 
OperatingPolicies 

AR 135-156 	 Military Publications 1 Feb 93 
Personnel Management of 
General Officers, Interim 
Change 101 

CIR 1 1-92-3 Internal Control Review 31 Oct 92 
Checklist 

CIR 608-93-1 The Army Family Action 15 Jan 93 
Plan X 

JFrR Joint Federal Travel 1 Mar93 
Regulations,Change 75 

UPDATE 16 	 Enlisted Ranks Personnel 27 Nov 93 
Update Handbook, Change 3 

3. LAAWS Bulletin Board Service 

a. The Legal Automation Army-Wide System (LAAWS) 
operates an electronic bulletin board (BBS)dedicated to serv­
ing the Army legal community and certain approved DOD 
agencies. The LAAWS BBS is the successor to the OTJAG 
BBS formerly operated by the OTJAG Information Manage­
ment Office. Access to the LAAWS BBS currently is restrict­
ed to the following individuals: 

1) Active duty Army judge advocates; 

2) Civilian attorneys employed by the Department of the 
Army; 

3) Army Reserve and Army National Guard judge advo­
cates on active duty, or employed full time by the federal gov­
ernment; 

4) Active duty Army legal administrators, noncommis­
sioned officers, and court reporters; 

5) Civilian legal support staff employed by the Judge
Advocate General's Corps, U.S. Army; 

6) Attorneys (military and civilian) employed by certain 
supported DOD agencies (e.g., DLA, CHAMPUS, DISA, 
HQS); and 

7) Individuals with approved, written exceptions to poli­
cy. 

Requests for exceptions to the access policy should be sub­
mitted to the following address: 

LAAWS Project Officer 

Attn: LAAWS BBS SYSOPS 

Mail Stop 385, Bldg. 257 

Fort Belvoir, VA 22060-5385 


b. Effective 2 November 1992, the LAAWS BBS system 
was activated at its new location, the LAAWS Project Office 
at Fort Belvoir, Virginia. In addition to this physical transi­
tion, the system has undergone a number of hardware and 
software upgrades. The system now runs on a 80486 tower, 
and all lines are capable of operating at speeds up to 9600 
baud. While these changes will be transparent to the majority 
of users, they will increase the efficiency of the BBS, and pro­
vide faster access to those with high-speed modems. 

c. Numerous TJAGSA.publications are available on the 
LAAWS BBS. Users can sign on by dialing commercial 
(703) 805-3988, or DSN 655-3988 with the following 
telecommunications configuration: 9600/2400/1200 baud; 
parity-none; 8 bits; 1 stop bit; full duplex; Xon/Xoff support­
ed; VTlOO or ANSI terminal emulation. Once logged on, the 
system greets the user with an opening menu. Members need 
only answer the prompts to call up and download desired pub­
lications. The system will ask a new user to answer several 
questions and tell him or her that access will be granted to the 
LAAWS BBS after receiving membership confirmation, 
which takes approximately twenty-four hours. The Army 
Lawyer will publish information on new publications and 
materials as they become availablethrough the LAAWS BBS. 

d. Instructions for Downloading Files From the LAAWS 
Bulletin Board Service. 

(1) Log on to the LAAWS BBS using ENABLE and the 
communicationsparameters listed in subparagraphc, above. 
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(2) If you have never downloaded files before, you will 
need the file decompression utility program that the LAAWS 
BBS uses to facilitate rapid transfer over the phone lines. 
This program is known as the PKUNZIP utility. To download 
it on to your hard drive, take the following actions after log­
ging on: / .  

(a) When the system asks, “Main Board Command?’ 
Join a conference by entering ti]. 

(b) From the ConferenceMenu, select the Automation 
Conference by entering [121 and hit the enter key when ask to 
view other conference members. 

(c) Once you havejoined utomation Conference, 
enter [d] to Download a file off the Automation, IConfe 
menu. 

(d) When prompted to select a file name, enter [pkz 
1lO.exe]. This is the PKUNZP utility file.’ 

(e) If prompted to select a communications protocol, 
enter [XIfor &modem protocol. 

(f) The system will respond by giving you data such 
as download time and file size. You should then press the F10 
key, which will give you a top-line,menu. If you are using 
ENABLE 3.XX from this menu, select [fl for Eiles, followed 
by [r] for Receive, followed by [XIfor X-modem protocol. 
The menu will then ask for a f i l e ,  name. Enter 
[c:\pkzl IO.exe]. 

(g) If you are using ENABLE 4.0 select the PROTO-
COL option and Select which protocol you wish to use X­
modem-checksum. Next select the RECEIVE option and 
enter the file name ‘‘pkzll0.exe” at the prompt. 

(h) The LAAWS BBS and your computer will take 
over from here. Downloading the file takes about‘fifteento 
twenty minutes. ENABLE will display information on the 
progress of ‘the transfer as it occurs. Once the operation is 

he BBS will display the message “File transfer 
,” and information on the file. Your hard drive 

now will have the compressed version of the decompression 
program needed to explode files with the “.ZIP” extension. 

(i) m e n  the file transfer is complete,enter [a] to Aban­
don the conference. Then enter [g] for Good-bye to log-off 
the LAAWS BBS. 

(j) To use the decompressionprogram, 
to decompress, or “explode,” the program itself. To accom­
plish this, boot-up into DOS and enter [PkzllO] at the C& 
prompt. The PKUNZIP utility will then execute, converting 
its files to usable format. When it has completed this process, 
your hard drive will have the usable, exploded version of the 
PKUNZIP utility program, as well as all of the 
compression/decompressionutilities used by the 
BBS. 

(3) To download a file, after logging on to the LAAWS 
BBS, take the followingsteps: I 

(a) When asked to select Main Board Command?’ p 
enter [d] to Download a file. 

, , 

- (b) Enter the name of the file you want to download 
from subparagraph c, below. A listing of available files can 
be viewed by selectingEle Directoriesfrom the main menu. 

. (c) When prompted to select a communications proto­
’ 1, enter Ex] for X-modem (ENABLE) protocol. 

fter the LAAWS BBS responds with the time and 
size data, you should press the F10 key, which will give you 
the ENABLE top-line menu. If you are using ENABLE 3.XX 
select [fl for Eiles, followed by [r] for Receive, followed by
1x3 for X-modem protocol. If you are using ENABLE 4.0 
select the PROTOCOL option and select which protocol you 
wish to use X-modem-checksum. Next select the RECEIVE 
option.. 

(e) When asked to enter a file name enter [c:bixxxx. 
yyy] where xxxxx.yyy is the name of the file you wish to 
download. 

(0”Thecomputkrs take over from here. Once the oper­
ation i s  complete’th’eBBS will display the message “File 
transfer completed..” and information on the file. The file you 
downloaded will have been saved on your hard drive. ­, I  

(g) After the file transfer is complete, log off of the 
LAAWS BBS by entering [g] to say Good-bye. 

(4) To use a downloadedfile, take the following steps: 

(a) If the file was not compressed, you can use it in 
ENABLE without prior conversion. Select the file as you 
would any ENABLE word processing file. ENABLE will 
give you a bottom-line menu containing several other word 
processing languages. From this menu, select “ASCII.” After 
the document appears, you can process it like any other 
ENABLE file. 

(b) If the file was compressed (having the “.ZIP”exten­
sion) you ,will have to “explode” it before entering the 
ENABLE program. From the DOS operating system C:b  
prompt, enter [pkunzip(space)xxxxx.zip] (where “xxxxx.zip” 
signifies the name of the ,file you downloaded from the 
LAAWS BBS). The PKUNZIP utility will explode the com­
pressed file and make a new file with the same name, but with 
a new “.DOC” extension. Now enter ENABLE fnd call up 
the exploded file “MXXX.DOC”, by following instructions 
in paragraph (4)(a), above. 

I 

e. TJAGSA Publications Available Through rhe LAAWS 
BBS. The following is a current list of TJAGSA publications F 

avdable for downloading from the LAAWS BBS (Note that 
the date UPLOADED is the month and year the file was made 
available on the BBS: publication date is available within each 
publication): 

60 SEPTEMBER 1993 THE ARMY LAWYER DA PAM 27-50-250 

i 



FILE­

1990-YJR.ZIP January 1991 	 1990 Contract Law Year 

in Review in ASCII for­
rc' 	 mat. It originally was 

provided at the 1991 Gov­
irnment Coptract Law 
Symposium at TJAGSA. 

1991-YIR.ZlP January 1992 	 TJAGSA Contract Law 
1991 Year i n  Review 
Article. 

505-1.ZIP June 1992 Volume 1 of the May 
1992 Contract Attorneys 
Course Deskbook. 3 

F 

505-2.ZIP June 1992 Volume 2 of the May 
1492 Contract Attorneys 
Course Deskbook. 

506.m November 1991 	TJAGSA Fiscal Law 
Deskbook, Nov. 1991. 

93CLASS.ASC July 1992 	 FY TJAGSA Class Sched­
ule; ASCII. 

93CLASS.EN July 1992 	 FY TJAGSA Class Sched­
ule; ENABLE 2.15. 

93CRS.ASC July 1992 	 FY TJAGSA Course 
Schedule; ASCII. 

f" 93CRS.EN July 1992 	 FY TJAGSA Course 
Schedule; ENABLE 2.15. 

ALAW.ZIP June 1990 	 The Army Lawyer/Mili­
tary Law Review Database 
(Enable 2.15). Updated 
through 1989 Army 
Lawyer Index. It includes 
a menu system and an 
explanatory memorandum, 
ARLAWMEM.WPF. 

CCLR.ZP September 1990 	Contract Claims, Litiga­
tion, Litigation & Reme­
dies. 

FISCALBK.ZIP November 1990 	The November 1990 Fis­
cal Law Deskbook. 

FSO-2Ol.ZIP October 1992 	 Update of FSO Automa­
tion Program. 

JA2OOA.ZIP * August 1992 	 Defensive Federal Litiga­
tion, Part A, Aug. 92. 

JA2OOB.ZIP August 1992 	 Defensive Federal Litiga­
tion, PartB,Aug. 92. 

JA21O.ZJP October 1992 	 Law of Federal Employ­
ment, Oct. 92. 

r". JA211.ZIP August 1992 	 Law of Federal Labor-
Management Relations, 
July 92. 

E! lEum WLOADED PESCRIPTION 

JA231.m October 1992 	 Reports of Survey and 
Line of Duty Determina­
t ions-Programmed 
Instruction. 

JA235-92.m August 1992 	 Government Information 
Practices, July 92. Updates 
JA235.ZIP. 

JA2352W March 1992 	 Government Information 
Practices. 

JA241.ZIP March 1992 Federal TortClaims Act. 

JA260.Z.F October 1992 	 Soldiers' and Sailors' 
Civil Relief Act Update, 
Sept. 92. 

JA261.ZIP March 1992 Legal Assistance Real 
Property Guide. 

fA262.ZP March 1992 Legal Assistance Wills 
Guide. 

JA267.ZIP March 1992 Legal Assistance Office 
Directory. 

JA268.m March 1992 Legal Assistance Notarial 
Guide. 

JA269.m 2 March 1992 Federal Tax Information 
Series. 

JA271.ZIP March 1992 Legal Assistance Office 
Administration Guide. 

JA272.ZIP March 1992 Legal Assistance Deploy-
ment Guide. 

JA274.m March 1992 Uniformed Services For-
mer Spouses' Protection 
Act-Outline and Refer-
ences. 

JA275.ZIP March 1992 'Model Tax Assistance 
Program. 

JA276.m March 1992 Preventive Law Series. 

JA281.ZIP March 1992 AR 15-6 Investigations. 

JA285.ZIP March 1992 Senior Officers' Legal 
Orientation. 

JA285A.m March 1992 Senior Officers' Legal 
Orientation Part 1 of 2. 

JA285B.ZIP March 1992 Senior Officers' Legal 
Orientation Part2 of 2. 

JA290.ZIP March 1992 SJA Office Managers' 
Handbook. 

JA301.ZIP July 1991 Unauthorized Absence-
Programmed Text, July 
92. 
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FILE NAME ,UPLOADED . gESCRrrmoN 1 appropriate proponent #academicdivision (Administrative and 
Civil Law; Criminal Law; Contract Law; International Law;JA31O.ZIP 	 July 1992 I Trial Counsel and Defense br Developmedts; Doctrine, and Literature) at The Judge 

I Counsel Handbook, July Advobate Gederal's School, Charlottesville, VA 22903-1781. 
J h 1992. Requestsbust be accompanied by one 5--inch or 3--inch 

JA320.m July 1992 Senior Officers' Legal Ori- blank, formatted diskette for each file. In addition, a request 
entation Criminal Law from an JMAmust contain a statement which verifies that he 

. I 

JA330.Z" July 1992 Nonjudicial hnishment- 1 
his or her military practice of law. 1 i 

Programmed Text, Mar. 
92. 

g. Questions or suggestions concerning the availability of 
TJAGSA publications on the LAAWS BBS should be sent to 

JA337.ZIPI July 1992 Crimes and Defenses The Judge Advocate General's School, Literature and Publica-
tions Office, ATTN: JAGS-DDL, Charlottesville, VA 

f l  22903-1781, Far additional information concerning the 
LAAWS BBS,contact the System Operator, Sergeant,First 

Text, May 92. or she needs the requested publications for purposes related to 

book. Disk 1 of 2. Class Tim Nugent, comtnercial (703) 805-2922, DSN 

perational Law Hand- 2922, or at the addre n paragraph a, above. 

A. TJAGSA Information Management Items i 

ND-BBSZIP 

TJAGSA Deskbook from 
the 9th Contract Claims, cb member of the staff and faculty 
Litigation, & Reme 
Course held Sept. 92. 

e'General's School (TJAGSA) has 
Defense Data Network (DDN) for electronic mail (e-mail). 

JAGSCHL.ZIP 
t , 

Mar 1992 
, '  

JAG School Report to 
SAT. i 

To pass information to someone at TJAGSA, or to obtain an 
e-mail address for someone at TJAGSA, a DDN user should 

July 1992 TJAGSA Criminal Law send an e-mail message to: 
<1 ,  < <  1 

1 	 New De,velopmentsCourse 42jags2.jag.virginia.edu"
Deskbook. Aug. 92. 

FV l Y I R 9 1 . ~  January 1992 Section 1 of therTJAGSA'p 
Annual Year in Review to reach someone at TJAGSA via 
for CY 1991 as presented 5 to gek the TJAGSA receptionist: 

1 at .the fan. 92 Con'tract f the office you wish to reach. 
I , Law Symposium. 

V2YlR91.zIp I January 1992 Volume 2 of TJAGSA's dge Advocab General's School also has a toll-
I Annual Review of Con- free telephone number. To call TJAGSA, dial 1-800-552­

tract and Fiscal Law for 3978. 
CY 1991. 

5. The Law Libra
V3yIR91.ZIP January 1992 olume 3 of TJAGSA's 4 , 

nnual Review of Con- With thb closure'and realignment of many Army installa­tract and Fiscal Law for 
I * ' CY1991. I tions, the Army Law Library System (ALLS) has become the 

point of ,contact for redistribution of materials contained in 
YIR89.zIP January 1990 Contract Law Year in law libraries on those installations. The A m y  Lawyer will 

! 1 1 1  !. 
Review-1989. continue to publish lists of law library materials made avail­

able a s  a result of base closures. Law librarians having 
f. Reserve and onal Guard organizations without resources available for redistribution should contact Ms.Hele­

organic computer telecommunications capabilities, and indi- na Daidone, TALS-DDS, The Judge Advocate General's 
vidual mobilization augmentees (MA) having bona fide mili- School, U.S. Army, Charlottesville, VA 22903-1781. Tele­
tary needs for these publications, may request computer phone numbers are DSN 274-7115, ext. 394, co 
Hiskettes 'contai publications listed above from the (804) 972-6394, or facsimile (804) 972-6386. 
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By Order of the Secretary of the Army: 

GORDON R. SULLIVAN 
General, United States Army


Chief of Staff 


Official: 

MILTON H. HAMILTON 
Admlnistrative Assistant to the 

Secretary of the Army 
04861 

Department of the Army

The Judge Advocate General's School 

US Army

AlTN: JAGS-DDL 

Charlottesville, VA 22903-1781 


Distribution: Special 

SECOND CLASS MAIL 
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PIN: 071548000 
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