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bbb s g b Creative Settlement Strategies * 1+ o

JesszcaL Parks
Baard Member

Edttor \§ Naze——Meru Systems Protecuon ‘
Board Member Jessica L. Parks presented
.. these remarks in an address to the 415t Fed-
.. eral, Labor Relations Caurse at The Judge Lt
. Advocate General sSchaal x C

Introduction 4:

When the French pohncal observer de Tocque.vxlle traveled
through America in the 1800’s, he noted that Americans were
a litigious lot. We have not changed much ‘We still seem to
amaze the citizens of other countries wrth our fondness for
law suits. While Americans are said to have no great
fondness for lawyers, there are 2 lot of lawyers and they are
needed for nearly all important acts and events in our lives.
‘We have built up elaborate structures to present our: claims
and complaints against one another to decide who is right,
and to get a pronouncement to that effect from an impartial

third party. If everyone in the United States who had a right

and a reason to take someone else to court actually .did so,
litigation surely would absorb most of thls nation’s energies.

Other ways to resolve dtsputes exist, At a ume when all of
us are trying to do more with less, we need to look at alterna-
tives. The alternative I want to present is the settlement of

appeals filed with the Merit Systems Protection Board (MSPB

or Board) I intend to tell you something about the Board’s
view of settlement, some reasons for you {o consider settle-
ment favorably. and some approaches you can take .My mes-
sage is that settlement is a respectable, advantageous and
economical resolution to many cases and that cultivating posi-
tive attitudes and creative strategies-in settlement is. worth
your whtle

Settlmg Cases )

The MSPB setﬂes a lot of cases. It has not always done $O.
Recently, I visited our regional office in St. Louis. - An
administrative judge there told me that when he first began
raising the possibility of settlement with parties t0 a case, they
would respond, “Can we do that?” They did not even realize
they could settle. o e . -

Since 1983, the MSPB has relied increasingly on pre-
hearing conferences and settlement negotiations to resolve

Umted S tates Merit Systems Protectiort Board g R A

appeals The rate of settlement has nsen accordmgly Aroxmd

forty percent of initial appeals filed in our regional offices are

dismissed for unumelmess or lack of jurisdiction...In fiscal
year (FY) 1985, etghteen percent of the cases that were not

dismissed were settled. By FY 1988, the ratc had risen to

forty-elght percent. It has held steady at about that level for
the past three years. Last ﬁscal .year, that amounted to nearly

2000 cases settled.

.. How Do WeDolIt? .

The Board has adopted a polxcy favormg settlement and has
let that fact be l:nown ‘This policy .is not an tdtosyncxasy of
ours, We are. in the mamstream of adjudicators—from the
federal district courts to the Federal Labor Relations Author-

[ity—in our emphasis on informal resolution of disputes. The

MSPB’s procedures require our administrative judges to focus
the parties’ attentions on settlement at the very begmmng of
each adjudtcatlon Nearly all of the roughly 7000 appeals
filed with the Board annually go first to an administrative
judge in one of our eleven regional offices. The Board pro-

.motes resolution through settlement at that stage.

. We train ouradnumstranve judges to facilitate settlements.
One useful resource for this purpose is the Federal Judicial
Center’s publication, Settlement Strategies for Federal
District Judges. Our administrative judges attend training and
exchange techniques with each other, both informally and in
formal settings. I am proud to say that our success in the use

.of alternative methods of resolving disputes has been cited in

the deliberations of both houses of Congress on the Adminis-

‘trative Dispute Resolution Act of 1990. Alternative methods

of dispute resolution have become a tradition with us and our
admunstrahve Judges have cons1derab1e expertlse in thls area

. I have heard more than once, that our adrrumstrauve Judges

are averly enthusiastic in encouraging settlements. I even

have been asked whether their performance standards require
them to settle a certam number of their cases. The answer to
that question is * ‘That the Board has an interest in
settlements is true That interest is reflected in performance
standards that require general adherence to a number of
practices, including engaging the parties to a dispute in
settlement activities. Performance above the fully successful
level can be demonstrated through expert and creative
settlement efforts, but we have no numerical requirements and

® These remarks also were presented at meetings lpmsored hy the Ofﬁee of Personnel Management in St Louis, Missoun, and Phtladelplua Pemsylvanm by the
Department of Labor in Washington, D.C.; and by the Society of Federal Labor Relations Professionals in Virginia Beach, Virginia. "The author wxshes 10 express
her appreciation to Linda L. Bowdoin, her executive assistant, for assisting in the preparation of these remarks.
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no positive requrrements for settlement as opposed 1o other =+ {4’ Second, I not only was an administrative judge for the

methods of managing cases.

Some of our administrative judges pursue settlement Ve‘fy 'y
directly. They place settlement before the parties as an
objective and direct their attentions toward - it throughout the
prehearing stage. Other administrative judges hardly mention
settlement to the parties at all, but they assure at the outset of
prehearmg discussions’ that edch side lmoWs ‘what the other
dlréady has' offered.“At the end seulement is rarsed asa pos-
sibility, based on the positions ‘the parues ‘have ‘taken and the
interests they have- expressed during the preheanng con-
"ferences ‘Both approaches have' resulted in high rates of set-
tlément. T think thi§ demonstrates ‘that the parties themselves
see advantages in settlement. “Whichéver- -approach i3 ‘used,
the administrative judge certainly will follow the Board’s
practice of requiring prehearing conferences.

When the parties settle ‘an ‘appeal, the administrative judge
usually dismisses it, based on the settlement. The adminis-
trative judge first must determmine that the partres actually 'have
réached a ‘settlement, that they understand §is terms. and that
they “agree about whether o have it entered into the' record.‘ i
the settlement agreement becomes a part of the record, then'it
is enforceable by the Board." ‘The' adrmmstrattve judge must
conclude: that.an agreement is lawful -on ity ‘face and frecly
entered inito by the partics before it is entered into ‘thé record.
“Last chance” dgreements, in which appellants waive their
rights to appea.l to the Boatd, also must bé found to have been
entered into in good farth of eourse, 'thé-parties can- seftle’a
case without the administfative judge’s invélvement. If such
a settlement is reached and the appeal is withdrawn, the Board
loses jurisdiction over it In these i cases ‘the’ settlement agree-
mient is not enforceable 'by the Board. SR

IR B T L L R

e
i - el e . S o
‘\r( < fad ' it

Why Should You Settle"

SR . Erie frn
You should settle if settlement promotes your client's inter-
est!"In’ that connecuon. I would like to’ drspel a coliplé of
‘bogus reasons for settlement and then suggest to you what 1
thuﬂcaresomegoodreasonstosettle ER L
In the department of the bogus, I have been told that some
partiés se¢ an administrative' judge’s enthusiasm for setilément
as dangerous! 'Some practitioners havé told me that they were
concerned that their refusals to settle might dlspose the
‘administrative judge to rule against them at the hearing." I
'would like to address that question from two pomts ‘of vrew ‘

T Y Beep ot oot ey 9 VPR 4 KA

Ftrst I 'served as ‘an administrative judge iti the Board'’s
reglonal office'in -Atlanta for three’ years. ' ‘My fenure’ in that
Jo‘b was at the begmmng of the Board's emphasrs on settle-
ment, ‘1 personally enjoyed- helping the parties seitle therr
disputes “The process generally is‘a positive ‘one'that often
results in a solution that satisfies both parties. I never would
have been influenced to make an mappropnate ruling against

would have done so.

Board but also represented an agency before the Board for

. ...about five years when settlement was reaching its current high

\.1evel Because we approached settlement reasonably and
L .![:ooperated in settlements when they made sense, we did not

cel at a drsadvantage when we had cases that we could not
settle in good conscience. When we had to decline to setile,
we did not hesrtate to point out to the admmtstrahve Judge our
reasonable ‘overall reoord in setthng prevtous cases
LR L . w1
While I cannot speak ﬁrst-hand on settlement of cases from
the point of view of appellants, T do have ‘some ‘experience
that inclines me toward the ‘same coriclusion’ from that per-
spective. As a private practitioner in North Carolina, I repre-
sented employees in their appeals of personnel actions and
defendants in criminal ¢asés. ‘T never settled an employment
case, but the resolutton of cnmlnal cases without trial through
“‘plea bargammg is,-of ‘course,'a very common' arid accepted
‘practice. 'T can recommend’ that representatlves of appellants
keep an open  'mind to settlement for the same reasons I would
recommend settlement to agencies. ' e R
[ A DG R g Ui e VG
““I-think you should not ‘setilé simply to avoid” falhng rito
isfavor with the administrative judge. Although it may be in
‘accorddrice with human riatire to have that concem JI Just do
hot thmk the concem is reallstxc '
Co ! PEIRTIE AT UL U B
i Moreover. you should not Settle just 10 save the Bdard tithé
and trouble. While we would like for you'to have the Béard’s
interests-at heart, we realize that we probably ‘are preity far
down on your list of beneficiaries. Actually, although
Settlement generally is more economlcal for the Board, that is
‘not true'in each’and every: ‘case. Settlement can-be ‘an even
lcmger procedure in some cases. The Board encomages séttle-
ment fora nurfiber of reasons, mcludmg 0verall economy ‘As
taxpayers. we all should have economy’ of govemment in
‘mind as we’ “approach our jobs ‘buf the Board’ s convénience
‘and economy are’ not the mam reasons for you to cons1der
settlement. e f ‘ S EEERS

it oy ‘il(“‘

i e
You should try to settIe cases in whtch settlement isin your
chent s best interest. Let me review with you some rédsons
why your client’s interest may be served by settlement. Not
all these reasons will apply to all cases, but some of them will
apply to most. Keep in mind, as you consider the reasons that
I give you, that you probably will need to present those same
‘reasons to- your client if you decide to pursue settlement
'Somettmes ctmvmemg your chent is the hardest part of the
pmss ofoan o : IR RIS AN

T iy B C T S AL U R N
Settlement Eliminates the Element of Surprise -
at the 0ulcome af the Case
s o vlgnino, , s BT o i
7 \We all know' that nho'case’is a certdin winner.” Sutprisés that

come up at the hearing can-undermine a position -that origi-

 mally scemed very secure, In a scttlement, you know the out-

2 party 'who did_not settle and [ do not, thmk my colleagues[ : ”"‘.;.come and you partrctpate in tts creauon MR
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Settlement Places You and the: Other Party in Control

Thxs always has been my favonte reason to settle If the
case is adjudicated, the administrative judge is in charge
Always remember that the parties have much greater latitude
in choosing’a resolutibn than the administrative judge has.’

Setllement Can Get You a Better Deal than
a Decision from the Administrative J. udge

As an admuustrattve Judge I sometrmes was frustrated by
the limited choxces Ihad in dectdmg acase. I could reverse or
uphold the agency'’s action, or rmugate the penalty That was
it, other than the,questlon of attorneys’ fees. Admrmsu'atxve
judges are limited in their dectsrons to separatmg the wmners
from the losers The options, open to the partles are far more
vaned ; : o

For example consrder a performance case in wh1ch the

was given a $6000 cash settlement to redeposit in the retire-
ment system, 5o that her annuity was increased. The. agency
did ot have to go to heanng and ran no risk of losing a
complrcated performance case. ‘The administrative judge
could not have rendered a decision that accommodated both
parties in this manner.

Also, consider the case ot‘ an employee removed for unac-
ceptable performance by an agency that was about t undergo
a reduction in force (RIF). In settement, 'the employee was
reinstated and “RIFed,” based partly on his lack of standing
because of his unacceptable performance rating. The agency
no longer had the employee and the employee did not have a
removal on his record—but the employee’s last performance
ranng of record was unacceptable, which would provide fair
‘warning to other federal agenctes 1f the employee apphed for
another govemment job. ‘

A common type of settlement agreement is the “last chance

'agreement In a “last chance” agreement, the appellant is

reinstated to his or her position ‘and withdraws the appeal.
Accordingly, the employee gets his or her job back with’ an
opportumty to keep it. The agency gets the employee’s coi-
cession that, if the employee commits another violation of
performance or conduct standards, he ‘or she may be removed
without recourse to procedural or appellate nghts S

You also can consrder packaging a number of related issues
into one settlement agreement. For example, if an employee
has filed more than one administrative or judicial action based
on personnel actions instituted by the supervrsor who removed
the employee, the employee may be interested in withdrawing

‘all of the actions in return for assignment to a job with another

supervisor.  Assuming that this resolution suits all the agency

ofﬁcrals mvolved it could be a good deal for everyone e

1
Y

Senlement Can Save You Maney and Staﬁ' Time

'v The time spent in preheanng conferences can be consrder-
ably less than the time required to present the case at hearing.

This not always will be so, but the time spent in:settlement

should be considered in the context of the time that would be

‘required of witnesses at the hearing, travel costs, and the time

of the staff who would have to represent the partxes at the

hearing. .

_Settlement Can Cyt Down on Psychological
Wear and Tear on Yaur thesses o

-, For some witnesses, the news. that they will not have to

;tesnfy is something like the news that they will not have to

undergo amputation of a ‘limb.. I have been told by managers

-that they feel as though they are on tnal at the Board’s hearmgs.

Appellams and agencies’. wrtnesses generally are unaccus-

‘tomed to the procedures of a hearmg and I have been surpnsed

by the intensity of the amuety that some of them have . expressed.

ASome of their reacuons call to mmd what the wrtnesses must

have felt i in Alice in Wonderland when the King of Hearts

,presrded,at trial. Hts instructions to a witness went, “Give
your evrdence. .o
executed on the spot.” He later expanded on the instructions,

. and don’t be nervous, or I'll have you

saying, “Give your ev1dence. . .« or I'll have you executed

~whether, you are nervous or not. The author remarked, “This

dxdnotseemtoencomagethemmessatall ¢

I never have seen a judge take the ng of Hearts approach

1 am certain that our administrative judges do not. But you

probably have seen, as I have, a perfectly honest and reliable

.witness begin to sweat and stammer when he or she is testi-

fying under oath at a hearing.  The witness’s testrmony loses
credibility because the witness is scared Tlus is not good for
your case. .

‘Further. testimony can be acrimOnious. After all, topreVail,
the agency usually must discredit the appellant’s performance,
integrity, or competence in the hearing room in the presence
of the appellant.‘The resulting bad feelings must be dealt with

later. If you settle the case, you can avoid these disadvantages.

Settlement Can Conitribute to
a More Harmonious Workplace

I think that the division of an agency's staff into “us”, and
“them”—whether or not employees and managers actually

‘must appear as witnesses-—is reduced through. setilement.

Because the scttlement process is shorter, the length of a staff’s

‘preoccupation with the dispute also is reduced. Moréover, a
*compromise” solution supports the perception that the two

sides 'to 'the disputé are not “‘out for blood,” but are out to

‘solve problems.  An attitude of problem solving in the work-
‘place:is productive for both management and employees.

Disputes over personnel actions present an opportumty to put
this approach mto practrce -

* Settlement Can _Resalve a Prablem Quickly

. -Our administrative judges render decisions with great dis-

Jpatch in comparison with other administrative forums of the
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government. Virtually every:case is decided within 120 days
of the filing 'of the appeal. ' The parties, however,:¢an come to
setilement fn much less time than that. Moreoyer, séttlemenit
tends to be a once-and-for-all solution. ' Settled cases generally
are not further appealable to the Board in Washington,'D.C:,
or to the courts,

S’ettlement Can Resolve Cases that Would Be
' Embarrassing or Damaging if Contested

' Ore’ settlement in whxch I was' ‘involved as the- agency s
represenlauve fits this category.' You probably know of others.
My case involved a removal ‘for sexual harassment. The
employee was a manager dnd the charges identified about half
a dozen women as his victims. Some were agency emplo ees—
and some were employees of local agenctes with whom ‘we
did business, which'made this a very ‘sensitivé case. If the case
had gone to’ hearmg, all those women would have had to
testlfy Their testimonies would have subjected them and the
agency’ 'to embarrassment. - Because a chance that’ the agency
‘will not make its case always exists, the manager mtght have
been teturned to his job. . The witnesses feared retaliation' if
that should happeri. One'whole division of the office was caught
up in the ‘various aspects of the case. - It ended in ‘a settlement
in which-the manager waived all rights to appeal. He received
a long suspensxon and then was allowed to use accrued leave
until he was ehgtble for opnonal retirement. " After he became
elxgtble for ‘retirement; he ‘was to be demoted to a nonsuper-
visory position’ in another drvxston of the office. 'As was
expected, rather than accept the demotion, he retired. This
was a comphcated soluuon but the problem also was complex

In another sexual harassment case recently appealed to one
of the MSPB’s regional offices, the agency’s position was
undermined by ‘Several witnesses who recanted: their original
statements in support of the agency’s charges. . The agency
stood a.good chance of losing the case; however, both the agency
and the employee believed it would be detrimental to all
concerned for the employee to return-to the current work-
place. Their solution was a demotion, coupled with a training
program and the opportunity for repromotion to a supervisory
job at another location, with closer.managerial supervision,
after one year of good behavior. . . ¢

0 Some Cases Shou[d Not Be Rcsolved Thraugh Settlemem

Fmally, you should remember that not every case is sunable
for settlement. For example, one of our:administrative judges
found himself with the same appellant, removed for the third
time for unacceptable performance. The emiployee had entered
into two “last chance” agreements and the agency had made
-some procedural errors that had convinced it that it could not
prevail at the hearing in at least one of those instances.  The
third time around, settlement would have been very hard to
justify from the agency’s point of view. ‘When settling is not
in your client’s interest, my advice to you is, do not seitle.

taae ¥

T T L S TP S TP SN A
How Do You Settle?

* First, kéep cool. One barrier 1o seftlemeént can bé the parties’
emotional stakes in vindicating their tespective positions.

Developing an emotiorial investment in a case:in which you
are involved personally is easy. I would encourage you, as
represemauves. to seérve your clients as sympathettc, ‘but
obJectJve sources of mformation and advrce sneite ~
W u.‘.l ,-'ﬁ,.é. i i cs vt VoL

Second rdentzfy your objecuve. If your objecttve is to
prevail at all costs and to humiliate the other side, reexamine
your objective. Try to concentrate less on wmrung cases and
more on solvmg probtems e

G Aty

~You may have been trained to Judge your effectiveness by
‘the number of cases you win, ' Many.of you advise your clients
throughout the process leadmg up to the appeal You naturally
‘want a clear-cut and declsuie Judgment by a third’ party to
Jusufy your hard work and aggravatxon “A third-party deci-
sion in your favor may send the message that similar cases
‘will turn ‘out similarly and may discourage the conduct that
you want to discourage. Nevertheless, rarely is a case a certain
winner. I never have seen one.. Because you cannot rely with
100 percent certamty on prevaxlmg, tdenttfymg other obJec-
tlves is w:se '

s the agency s objective to get the employee out of the
‘workplace? If so, does the agency care whether the employee
‘goes by removal or retirement? Is the objecnve “both to get
this person out of the workplace and to put a futiire ‘employer
on notice of the employe¢'s misconduct? If so, maybe along
suspension, coupled with a resignation, would accomplish
that. Is the objective to keep the emplayee out of the office
that he or she has dxsrupted? If the employee is rehabxhtated
might this be achieved by an orgamzattonal or geographxc
reassrgnment? e T L NS

zt.,",'

,;‘ When I address groups of appellants representatxves on
fthts sub_]ect I ask them. to consider an appellant C) obJectJve
“similarly.” Is the appellant s objective to go back to wark?, If
50, could he or she meet the objective by taking another ]ob in
the ‘organization under another supervisor? Could the appel-
lant meet the objective through resignation and clearing his or
her record, so that he or she could look. for another job?: Or
could the appellant take a «cash settlement to tide him or her
over until he or she is ehgtble to receive a retirement annuity?
Your client needs your help in 1dent1fymg his 'or. her real
ob_;ecnve S . , ey y

' Thll'd dentyfy the ather parry S objecuves What does the
other side want?. What parts of. the other party’s ob_]ecnves are
compatible with what you want? Can you fashion an
.agreement that meets, both objecttves——or at least, comes
‘ClOSC? o e g et L

v Fourth prepare‘your ase; early Do your homework by
.developing. your evidence and researching the MSPB’s case

-law, ; Your homework includes educatmg the administrative

judge on the reasons why your position is the correct one. . For
an agency, this can mean letting the judge know enough about
the agency's mission and the appellant’s place in it that the
judge clearly can see why the agency had to take the action it
took. For the appellant, this can mean presenting details about
the particular circumstances of the job and the persons involved
“so that the reasonableness of the appellam s complamt 1s
clear. R
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A well- prepared party will have an advantage at a hearing,
of course, but it also has the advantage in prehearing discus-

sions. Both the other’ party and the administrative judge will
tend to take the prepared party’ s position as the starting point
to dtscuss settlement. The sxde that is unprepared 1s at a dis-
'advantage in comparrson ‘

Fifth, realistically assess your chances of prevatlmg ina
decision. Keep évaluating the case as it develops through dis-
covery and the prehearing conferences. If you stand a strong
chance of losing at the hearing, you have a very strong reason
to approach the case in‘an inventive and conciliatory manner.

Sixth, take advantage of the expertise available 1o you and
listen to other people's ideas.; Listen to. the demands of the
other party. Even if they are unreahstrc you may be able to
build a reasonable solution on them. They may not be expressed
perfectly, but a germ of a practtcal solution upon which you
can expand may exist in almost any suggesuon from the other
side. Loosen up and use the expertise of the administrate judge
asa facﬂltator A o

Last, keep your chent mformed qf the developments in the
case. Do ot surprise the client with a recommendation to
settle. If you do, a perfectly reasonable settlement may be
turned down. If your client fails to hear from you until you
present the _proposed scttlement,. he or she 'may be operating
on the assumptton that the case is a sure winner and that noth-
ing can be gained by settling. ~ That is‘an understandable
attitude if the client is not kept informed. The person who
must make the final decision to accept or reject a settlement
should be kept informed throughout the preliminary discus-
sions.

: Be sure you know who can make the ﬁnal decrsron In one
recent perl‘ormanee removal case, the appellant was offered a

very atiractive settlement. . Because of the appellant s poten-

tial, the agency was willing to take him back in another wage
grade job at a one-grade demotion (with a rate of pay fifty
cents per hour less than that of his original job) and a chance
for repromotion in a year. The appellant was told he needed

-to make a decision quickly because the offered job-had to be - .

filled. The appellant was slow in responding and the agency
filled the job with someone else. The appellant ultimately had

to accept a job three grades below his old job, which disap-

pointed both the agency and the appellant. The appellant
-actually had hesrtated for so long because his wife was adamant
_that he should not takeareductton in pay. In tluscase the
“person in a posmon to agree was not the one you would think.

That person was not the appellant, but the appellant s wife, If
the administrative Judge had known ‘that, the s:tuauoh could

have been explained to the wife, who might have agreed (o an
1offer better than the one that her husband ulttmately accepted.

parable situation ‘in govemment is not unusual—some con-
fusion often exists as to who'can authorize a s¢tilement.” The
identity of a person with'real authonty to settle a case is not
always readily apparent. but ﬁndmg out is always worthwhlle

R [ R o

: Settlement Failurese-All Is Not ,Lost SR

What if all these efforts do not pay off? What i you go
through all the steps and still cannot find terms of settlement
acceptable to both sxdes" This happens Even in these cases,
however, I think you can count on a payoff. Prehearing

k cont'erences clanfy issues for both sides. They establish Limits
on preSentatron of evrdence—for example, sixteen character

witnesses will” nOt appear for the appellant—and generate
stlpulatlons that cut' down on time and effort at the hearing.
The preparation educates the administrative judge on the case
and reduces the ume required for the’ hetmng ‘and- wnung the
decision. i

» Conclusion

I encourage you to use the Board s prehearing processes to

.explore settlement. Often, settlement will benefit both parties.
T urge you 0 educate your clients ‘and to ‘convince them that
this’ routine approach 10 the resolution of drsputes does not

represent ‘a failure of nerve. Rather, it'is one approach to
solving their problems. When settlement works, your side has
won because its most important objectives have been

-accomplished with speed and certainty.  ‘'When I represented

the parties to cases, I always counted settlements as wins. I

- wish you very good luck in that pursuit.

e L

Major Fraud Against the United States ~

Major Scott W. MacKay, USAR
, Trial Attorney
ctechwtiens e e 20 v Defense Procurement Fraud Unit .-
Fraud Section, Criminal Division - ' - i 0

United States Department of Justice

Over the past year, United States attomeys across the country
have availed themselves of a powerful statutory weapon for

the prosecution of procurement fraud.! The major fraud

. statute, 18 U.S.C. § 1031,2, proscribes procurement fraud in

1See, e.g., United States v. My Brands, Inc., No. 83 91 Cr. 993 (S.DN.Y. June 26 1992); UmtedState: v. Maddox No. Cr. 92-00015 I.(M) (W.D Ky Im 22

1992); United States v. Lesher, No. 83 91 Cr. 82 (SD.N.Y. May 5,1991). ~~ i

218 U.S.C. § 1031 (Supp. T 1950).

JER A ot
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‘the performance of any contract or Subcontract, awarded by 1031—tntroduced powerful sanctrons agarnst the perpetrators
‘the United States, that is vatued at $1 million or more.  “of large-scale procurement fraud. ‘By enachng fhis section,
Sectron 1031 is'as broad and ﬂextble as the t‘ederal marl and Congress hoped to “provrde federal prosecutors with an pddr-
wrre ﬂaud statutes.s but it does not requrre the Govemment to ' tional criminal statute targeung major procurement fraud com-
prove that an accused used the fhail or a telecommumcatton “mitted against the United States ., . {and]. 10’ enhance the
;system to effect a fraud ‘A vxolatton of section 1031 also deterrence, prosecutron and puntshment of such fraud.™

cames a sher maxtmum sentence than a violationof the ., .; . C gy c.,,‘,‘ et
marl fraud or wire Iraud statutes . An accused convicted of . . .Sectton 1031 states mpertmentpart gy
vtolatxng sectton 1031 may | be sentenced 10, be cont';ned for o e 1A o
ten years .and, fmed up 10 $1 mtlhon 4 Under some circum- t (a) Whoever knowrngly executes orattempts v
stances, a convrcted accused,may be ﬁned up o $5 million.$ ... to execute, any. scheme or artifice -with the .
.Conversely, absent aggravating circumstances, a violation of mtent— S
the mail fraud:or wire fraud statutes carries a maximum penalty 3 ' ‘ R P
of five years’ imprisonment and a $1000 fine.6 B (l) to defraud the Untted States or’ oo
. . W { ol

This article khould help judge advocates to understand 18 o (2) to obtam money or property by e
U.S.C. § 1031, whether they serve as special assistant United ' means of false or fraudulent pretenses o
States attorneys, as procurement fraud advisors, or in some o representatrons or promrses SRR
other capacitles involving the preventton or prosecution of B R
procurement fraud. The artrcle discusses section 1031's statu- in any procurement of property or services =
‘tory language, 1denufies the essenual eIements of the offense Ay as a prime contractor with the United States .
At proscrtbes. and comments upon several 1ssues that may arise .. oo Or as a subcontractor or suppher onacon-; .. .
ina prosecutron under the statute, The article also provrdes a ... . tractin which there js a prime contract with ;..
sample form 1nd1ctment for chargtng a vrolatton of subsecuon ... the United States, if the value of the con+, .- |
103 l(a) Because no court has expressed its Jud1c1al interpre- AT tract, subcontract, or.any constituent part . -
tation of section 1031 in a reported. decision, the author has o o, thereof, for such:property or servicesjis. -
based his conclusions upon the statute’s legislative hrstory and <. $1,000,000 or more shall, subject to the: . .
upon decisions in which courts have discussed analogous o - applicability :of subsection (c):of this sec- 2% .
mail, wire, and bank fraud statutes.” ... ... tion, be fined not more than $1,000,000, or : /.

* imprisoned not fore than 10 years, or both, .07+
The Statute Section 1031 applies only to conduct occurring on, or after
e ‘ LR ‘November 19, 1988, Thrs hmttat.ton. however, s not ‘abso-
g‘l‘roubled 1Jy contmutng reports of w1despread fraud agamst lute. For example. sectton 1031 may reach a scheme that
1the United States.aCongress énacted the Major Fraud Act of ongmated before November i988 if the perpetrator acted 'fO
1988 8. Sec 'on 2(a) of the act—later codrﬁed Aas 18 U S C § further the scheme after sectton 1031 entered mto effect.1°

yovy

i g b K c v - ceoa . Coe Lo s Ceby e CE, vy . + - ., ) - -
AONVE DS e ‘ Poawin el cheeg b o e SRR NN . 5o o rn

'31d: 83 1341, 1343. 'l‘he breadth and ﬂex:bihty ot' 18 U.S.C.'§ 1031 and the mail and wire fraud stattes call o mmd one commentator’s observanon on the
populantyofthemulfmudmtutewrﬂlfedemlprosecmms o : R} ”w g— R P S S ) TR 1‘7?:.{ ; N i

"""""""" IS £
ik

.. and our true love, We may flirt with RICO, show. off with 10b-5, and call the conspiracy law. darhng but we always come home tothe ., .
virtues of 18 U.S.C. § 1341, with its simplicity, adaptability, and comfortable familiarity.

Jed S. Rakoff, The Federal Mail Fraud Statutes (pt. 1), 18 DUQ L RBV m (1980)

. e p s o b
- P ; (R
'..tv r [ ! o HEE A A S A

418 US.C. § 1031(a) (Supp. I 1990).
5id. § 1031(b) v ,i'.,.;"""t A 3 P jl

6See id. § 1341 (maximum penalty for mail fraud that does'not “lffect[] a2 ﬁ.nancral msmunon") id. § 1343 (maximum penalty for fraud by wire, radio, or
television that does not “affect(] a financial institution™). .-\, 7 ¢ . o

7See id. §§ 1341, 1343, 1344. i

SPub. L, No. 100700, 102 Stat. 4631, T e g
ERAF IS S o ' e R BN el

8S. Rep.'No. 503, 100th Conig., 2d Sess. 1 (1988), reprinted in 1988 U.S.C.CAN. 5969,5969, il
10See United States'v.: Mason; 902 F.2d 1434, 1437-38 (9th Cir. 1990) {finding no violation of the Ex Post Facto Clause when the acts alleged in the indictment is
separate executions of a bank fraud scheme evidently occurred after 18 U.S.C. § 1344 became effective); United States v Whitty, 688 F. Supp 48, 52-53 (D. Me.
1988 ) (same). fr

i .
¢ ol
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- A Scheme or Artiﬁce o

Pattemed generally after lhc federal bank fraud statutc 1
section 1031 also resembles the mail and wire fraud statutes
from which the bank fraud statute derived.!2  Accordingly, the
legislative history of section 1031 declares, “The phrase
‘scheme or artifice’ should be interpreted in the same manner
as that phrase is interpreted under: the mail and wire fraud
statutes, 18 U.S.C. 1341 and 1343.”13. To emphasize the broad

reach that Congress envisioned for section 1031, the legisla-

tive history then notes, “According to well-established case
law, the phrase.[scheme or, artifice] ‘is to be interpreted
broadly.’
‘to includ[e] everything designed to defraud by representa-
tions as to the past or present, or suggesuons and promises as
to the future.’™14 o

Section 1031 prohibits the execution of a scheme or artifice
to defraud the United States or to obtain money or property by
false or fraudulent pretenses, representations, or promises. A
scheme executed intentionally to defraud the United States is
actionable, regardless of whether the perpetrator- actually
made any false representations. Similarly, an intentional
scheme to obtain money by false pretenses is actionable, even
if the Government cannot prove that the perpetrator targeted
the United States as a victim.15. ,

. A plot to defrand the United States necessarily includes a

scheme to deprive the federal government of both a tangible
property right and an intangible right of honest services.16

The [Supreme] Court; has interpreted [this] phrase

defraud the federal government of any of the following rights:
the right to control its own expenditures; a7 .the right to receive
full value on government contracts;!% the nght to expect the
contracting parties to proceed in good faith;1? and the right to
procure goods and services free from fraud, deceit, trickery,
and dishonesty.20

The phrase, “false or fraudulent, pretenses, representations,
or promises,” is not limited to statements: that are patently
false. It also encompasses half-truths and the knowing con-
cealment of facts that are material or lmportant to the matter
in questum 21 P ,

To estabhsh a wolauon of section 1031 the Govemment
need not prove that the accused actually defrauded the United
States or obtained money by false pretenses. ; Like its mail,
wire, and bank fraud counterparts, section 1031 specifically
prohibits attempts to execute frandulent schemes or artifices.
The ultimate success or failure of an accused’s efforts is
immaterial, 22

Sclenter Requlrement o ,(
To wolate secuon 1031 one knowmgly must act in funher-
ance of a plan with the intention of defrauding the United
States or of obtaining money or property .by false or fraudu-
lent pretenses. The legislative history explains that “knowing”
includes “the concept of willful blindness or deliberate ignor-
ance,”23 remarking that this interpretation reflects “the normal

Accordjngly. section 1031 should prohibit acts committed :o ‘knowing’ standard used in many Federal and state criminal

11HR. Rep. No 610 100th Cong 2dSess 6(1988). cf 18 U.S C 51344 (Supp 11 1990).

125, Rep. No. 225,'98th Cong., 15t Sess. 378 (1983), reprmted in 1984 US.C.C.AN. 3182, 3519 (observmg that 18 US.C. § 1344 was modelcd on the present
wire and mail fraud statutes, which have been construed by the courts to reach a wide range of fraudulent activity”). ‘See generally 18 US.C. §§ 1341, 1343 (Supp.
1I 1990). . , . ; :

l3S REP No 503 supra note 9, at 11, repnmedm 1988 U.S.C.C.A.N. at 5975.

M/d, at ll 12 (quotmg McNallyv United Smes 107 S C 2815 2879 80 (1987)). reprinted in ]988 U.S C.C.A.N ar 5975

158 Umlcd States v. Clausen. 792 F2d 102, 104-105 (8!11 Clr.) (remarkmg that the phrases “u:hu:nc to defnud" ;nd “lchcm;: w;obtam money By false or
fraudulent pretenses, representations, or promises” in wire fraud statute should be read independently of each another), cert. denied, 479 U.S. 858 (1986).

16See 18 U.S.C. § 1346 (Supp. II 1990) (“[f]or the purposes of this chapter, the term ‘scheme or artifice to defraud’ includes a scheme or artifice to deprive another
of the intangible right of honest lcrvxccs")

17See United States v. Biaggi, 909 F.2d 662, 687 @d Cir. 1 1990), cert. denied sub nom. Simon v. United Smes. 11, G 1102 (1991;
18Se¢ United States v. Telink, Inc., 681 F. Supp. 1454 (S.D. Cal. 1988).
194

28ee United States v. Granberry, 908 F.2d 278 (8th Cir. 1990), cert. denied, 111 S. Cr. 2024 (1991); Umced States v. Washm Cmstr Co,, 789 F.2d 809 (lOI.h Cir.
1986). See generally 2 EDWARD J. DEVIIT ET AL., FEDERAL JURY PRACTICE AND INSTRUCTIONS § 40.13 (5th ed. 1990). TR

o See United States v. Sawyer, 799 F.Zd 1494 1502 (llth Cnr 1986) (mml fraud prosewuon). cert. denied 479 U.S 1069 (1987) Sn :cnerally 2 DEVITI' etal.
supra note 20, § 40.13.

BSee United States v. Kcllcy. 929 F.2d 582 (IO‘h Cir ). cert. dem'ed 12 S CL 341 (1991).

23H. R. Rer. No. 610, supra note 11, at 6 (citing United States v, Jewell, 532 F.2d 679 (9th Cir. 1976); United States v. Jacobs, 470 F.24 210 (2d C1r ), cert. denied
sub nom. Lavelle v. United States, 414 U.S. 821 (1973)).
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statutes.”4 ’I‘o prove aii accused's “intent to deﬁaud,” the Gov-'
ernment must show that the accused sought to' deceive thez?

Unitéd Staté$ in"thé hopé of securing financial gain, or ‘of
depriving the federa1 government of money property, or' other
rights2s: oo Lok o ol inaiee s G ! i

- ’-7-' ! -uxt Chiarging as'a Separate Count -
v Each Act in Execution ol' the'Scheme

SRS ESPRIN LN i

Sectron 1031 S operatrve language. "whoever knongly

executes, or attempts to execute, any scheme or artifice,”rea-

sonably may be construed to allow the Government to charge
each act in the exécution, or thé' attempted execution, ‘of a

major fratid'scheme’ as a ‘scparate violation of the statute.
Accordingly,-in a typicali ‘procurement fraud case, each ‘false

statement ‘claim; or invoice that'an’ aécused presents whrle
carrying-out-a-single- fraudulent plan’represents a separate
wrongful act that is chargeable in a separate count. - :

The legislative history of section 1031 supports thls mter-

pretation of the statute. Addressing subsection 1031(c),26
which limits the fine a court #lay impose for multiple vio-
lations of the statute, the legrslatrve' hxstory discloses that
Congress fully expected a federal prosecutor to bring separate
counts-—and to obtain ‘multipi¢ convictions—for the acts an

accused tommits in the furtherance of a smgle major fraud‘

schemc Itobserves, B S T
. o B ;ﬁ‘ff‘n i ; B':".’
‘Subsectlon 103 c) provides that the “maxx- o
i mum fine imposed tpon @ defendant fora i
prosecution, including [a] prosecution with
multiple counts, . . . shall not exceed $10
million.” This provision . . . address[es] a

1o+ - ‘concern that-the [Glovernment may charge -~ .7 .- ¢
<" in a single judicial proceeding that a large @ -

number of related incidents are separate
violations of this section. The committee
determined that, except as otherwise expressly
provided{,] . . . the aggregate of fines thata: =+~

. court may,impkose. upder'this sectionina

(e Yovt l‘:t’:,': : SRR

%4, (citing 18 U.S.C. §§ 1028,1341,1344 (1988)). Ao

single judiciary proceeding is $10 million
for any single defendant . . .. [Similarly,] a

*."""'single corporate defendant should not be i
subjected to"multlple $10 million fines where © 7t

25 7 there is in' fact 'a single scheme, regardless /-
s ‘of the numb?r ofprosedut‘lons brought 2 it
L En v e R T
The denvatton ‘of section 1031 from the ma.rl and wire fraud‘~
statutes further supports the argument that each act performed
to realize a major fraud scheme may be charged in a separate
count. The Tatter statutes expressly provrde that each’ matlmg'-
or transmission in the furtherance of a fraudulent scheme mayi

be prosecuted asa separate crlm e
o KA (LR O T A i

* Section 1031’s derivation‘from thebank fraud ‘statute 29i
however, may lend credence to a contrary argument. At pre-'
sent, the federal appellate courts are divided on whether 18
U.S.C. § 1344 allows the Govemment to charge as a ‘separate
offense each act in the execution of a bank fraud schéme.30 In’
a jurisdiction that has ruled against the United States dn this
issue, an accused coild use the similarities betwéen section’
1031 and'the bank fraud statute to strengthen a claim’ that
multiple acts arising from a single procurement fraud scheme
must be tned asa smgle vrolatron of secuon 1031 SRS

Sy FoLE IR

The Govemment may cite several well-réasoned judicial
opinions to dispute this position. For example, in United
States v. Poliak, the Ninth’ ‘Circuit mjected an argument that
the ten counts charged in an mdrctment, correspondmg to'the
drawing of ten cheécks, shiould be merged into a single scheme’
of bank fraud. ‘Notihg that the!bank fraud statute holds liable
anyone who “lcnowingly executes”.a scheme to defraud, the -

. .. court opined, “‘[Tlhis language plainly and pnambiguously,
“allows chargmg each execution of the scheme to defraud as a

‘separate act... We find no legislative intent to'the contrary,

" Here, Poliak wrote ten separate checks, each a different and

separate execution of the scheme to defraud the banks.”1 "

R EER B '.,:1.‘\ e “u.[v”.l?r‘,,‘-‘
Similarly, in United States v. Schwartz, the accused was

(- convicted -of thres ¢ounts of bank fraud for depositing three
. _checks drawn on accounts with insufficient funds. He

'
B

T

e St ;lj,'ifv;‘. PR A A

HET LV R E I

23See United States v. George, 477 F.2d 508 512 ('hh Ctr ). cert demed 414 us. 827 (1973) See generally 2 DBvrrr et d supra note 20 § 40 14

/?‘ 1\' ( f.

26See generally infra notes 46-50 and accompanying text

IR I SR PN LT RS I

1S, Rep. No. 503, supra note 9, at 12-13, reprinted in 1988 U.S.C.C.A.N. at 5976.

”See. e.g Umted Statesv McClel]and 868F2d704 (Sth Clr 1989)
i T e COLT T e T T R T s e e i T

”IBU.SC 51344(supp 1'“990) ’ R r—;) tj s t,,\.,'*’.:‘ TR AT T Al T e S ey

30Compare United States v. Poliak, 823 F.2d 371; 372 (9th Cir.:1987), cert. denied, 485 U.S. 1029 (1988)'and United States v. Schwartz, 899 F.2d 243:(3d Cir.y
(each forged check or check drawn on insufficient funds in prosecutions under 18 U.S.C. § 1344 was & separate act in execution of the scheme and was chargeable
lepa.rately). cert. denied, 111 S. CL 259 (1990) with United States v. Lemons, 941 F.2d 309 (5th Cir.) (in prosecution under 18 U.S.C. § 1344, scpanate check
transactions related to fraudulent loan scheme were merely part of the executian of a single schemne 1o defraud ind were not ‘chargeable scpanately), reh'g denied,
948 F. 2d l287 (Sth Cll’ 1991)

4 O A Phooond ) e Y it e T RO i NIRRT SN S S A SR SRR

31Pollak 823 F2dlt 372 BRI TR
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appealed, claiming that he was guilty of only.one offense.
The Third Circuit disagreed. Quoting Poliak, the court held
that “each deposit was a separate violation of 18 U.S.C.:§
1344(a)(1), because in making each deposit Schwartz was
exccuting his scheme to defraud {the bank].™2 .

~In United States V. Lemans,’? however. the thth Ctrcurt
expressly re1ected the analysis applied in Poliak and Schwartz.
Lemons, a former bank officer, was convicted of a number of
offenses—among them, seven separate counts of bank fraud
The ‘bank fraud charges denved from his’ 1mproper
authorization of a large loan in exchange for a substantial
kickback, which he'received in seven payments Contrasting
the bank fraud statute with the mail and wire ‘fraud statutes,
the court observed
| - . -
[T]hat each act n execuuon of a scheme isa’
- punishable offense under the mail or wire :
. fraud statutes does not allow reading the .
. bank fraud statute to likewise punish each
act in execution of a scheme or artifice to
defraud [T]he mail and wire fraud,
statutes pumsh each act in furtherance. or .
- execution, pf the scheme; but the bank fraud .
 statute 1mposes pumshment only for each
' executton of the scheme ... .

{In the instant case], there was but one -
scheme and one execution. The movement
of the benefit to Lemons, although in sev-
eral separate stages or acts, was only part of
“but one performance, one completion, one
execution of that scheme . ... To hold
~ otherwise, on these facts, [would] render[]
" the reach of §1344 potentrally boundless 34

“’I'he Lemons court thus concluded that the uhit of prosecutton
of an ‘execution’ of a scheme, as used in Sectton 1344 is the
completed scheme.”35 '

A caseful examination of the l)anlt fraud statute and its
origins reveals the flaws in the Fifth Circuit’s reasoning. The

R2Schwartz, 8399 F.2d a1 248. 3
33Lemons, 941 F2d a1 309. -
341d. a1 318.

35United States Petmon forRehearmg atd, Umted States v. bemons 941 F.2d 309 (St.h Ctr ) ('No 90-1287), reh 8 ¢ demed 948 F. 2d 1287 (5th Cir. 1991).

36]d. at 9-10 (citing Poliak, 8§23 F.2d st 372).°

37See supra note 27 and accompanymg text.

statute does not limit the scope of the term “executes,” More-
over, as the United States argued in its unsuccessful petition
for a reheartng, (
Congress [unquesttonably] drafted Secuon y
1344 on the lines of the mail and wire fraud .-
" - statutes. . In doing so . . . {it]-did not limit its -.
- effort to pattern Section 1344 after Section
. [sic] 1341 and 1343 only in the breadth of:
.. the prosecutable fraudulent schemes. , . .;
-Congress knew and tntended that Section
. ..1344 be given the breadth of its mentor ,
. Statutes in every respect. ... The Nmth
Circuit relied on this reasoning when it
concluded that when Congress drafted
Section 1344 expressly along the line of the
““mail and wire fraud statutes it made Section
' 1344 subject to a consuuctton consrstent wrth o
‘ its models.?
~'A federal court Well mtght hesitate to accept Lemons as
authority that each act in the execution of a major fraud scheme
cannot be charged separately. Even if the court regularly
applied this rule in bank fraud prosecutions, it probably would
not do so in a case brought under 18 U.S.C. § 1031, given the
explicit acknowledgement in that statute’s legislative history
that an accused may be convicted of multiple offenses arising
from a single scheme.37 i :

A Questlon of Jurisdiction

Sectton 1031 apphes to the completed or attempted exe-
cution of a fraudulent scheme “in any procurement of property
or services as a pnme contractor with the United States or as a
subcontractor or suppher ona contract in which there is a
prime contract with the Umted States if the value of the
contract, subcontract, of any constituent’ ‘part thereof, for such
property or services is $1,000,000 or more.”™# As the legis-
lative hxstory explams, “[t]he phrase value 'of the contract’
refers to ‘the value of the contract award or [to] ‘the amount
the govemment has agreed to pay to the provrder of semces.

1

S H

e ne

3818 US.C. § 1031(a) (Supp 11 19%0). Nmther the natnte. norits legtslauve history, deﬁnel "contract" or lubcmtract. Tofind 8 deﬁmnon of these t.erms, one must
look to the Federal Acquisition Regulation (FAR), which prescribes policies and procedures for the acquisition of goods and services by all federal executive agencies.

Subpart 2.101 of the FAR states,

Contract means a mutually binding legal relationship obligating the seller to furnish the supplies or services (including construction) and the
buyer to pay for them. It includes alt types of commitments that obligate the Government to an expenditure of appropriated funds and that, .
except as otherwise suthorized, are in writing. In addition to bilateral instruments, contacts include (but are not limited to) awards and notices

of awards; job orders or task letters issued under basic ordering agreements; letter contracts; orders, such as purchase orden, under which the
contract becomes effective by written acceptance or performance; and bilateral [ste] contract modifications.

GENERAL SERVS. ADMIN. ET AL., Pkumut.AoqutsmonRao 2.101 (1 Apr..1984). .

R Ean

Similarly, FAR 44.101 defines “subcontract” as myoontnaasdeﬁnedmsubpan?..l enteredmtobya lubemtractortofunushnqphesorlemeesforperfommee
of a prime contract or a subcontract. It includes, butunothnntedwpurdmseorders.mddmngesundmodtﬁanmstowrdmeordeﬁ “/d. mbpt 44.101. -
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whether or not this :sum 'represents a proﬁt fo the contractmg
company.™%. cnnon e Do et il o L

Subcontractors apparently may be held lrable for procure-
ment fraud under sectioni1031 if either: the ;prime ¢contract or
the subcontract is valued at $1 million or more. Similarly, the
statute could reach a’fratdulent supplier whose share in a $1
million procurement remésents only a fraction of the procure-
ment’s total value. * This interpretation follows from Con-
gress’s farlure to apply junsdrctronal language? separately to
each catégory’ “of | persons or eéntities identified in the statute
Section 1031 prohrbits the cxecutron of a fraud scheme
any procurement of property or services.”0 'I'hrs prohrbmon
applies to an ‘fldividul or a business mvblved in procurement
as a prime contractOr, a subcontractor ora supplrer “if the
value of the contract, subcontract or any constituent part
thereof . . . is $1,000, 000 or more.” The plam meaning of this
qualrfymg language is that a contractor, subcontractor or
supplier is subject to section 1031 if the value of any of the
component parts of a.“procurement of property or. servrces
equals or. exceeds $1 mﬂlron ol

l e . - t
L Arguably, rt‘ Congress had mtended o lrmrt an accused'
liability exclusively:to instances in which'the accused’s share
of a-procurement is worth:$1'million or more, it would have
done :so:explicitly. . :By chahging the text of the statute only
slightly, Congress could have limited liability under section
1031 expressly to fraud

in the pro‘curcmem of ‘property.or services

as a prime contractor with the United States,
R tfthevalueofthepnmeconuactisﬂ 000,000 i
' Of more; or as'a ‘subconiractor or ‘supplier on ' f‘ “' :
" dcontract with' the Umted States, if the value " "
, -l;‘ " Vof the' subcontract or any constrtueht part
, ¥ thereof 1s $1 000 060 or more.

ty
Vi

Congress s rmplrcrt refusal o apply the mrmmum value
requrrement in this, manner supports the. conclusron that a
contractor subcomractor or supplrer may be held lrable for
engaging in a major ‘fraud scheme if any component of the
procurement has a value of $1 million or more.

One also could argue persuasively that section 1031°s juris-
dictional language must be interpreted literally to preserve the
efficacy of the statute. To impute to the statute an unwritten

jurisdictionial -requirement that an accused’s share in<a pro-- & "'

curement must equal or exceed $1 million could permit a sub-
contractor or a supplier to escape criminal liability for a fraud-
ulent act that disrupts a multi-million dollar procurement,

simply because 'theperpetrator s own award falls short of thc AR R

b e il e

jurisdictional minimum, gt

o

BT e - T AR S EEETE TN SN R L R UR SRR ) LR B SRR

35, Rep. No. 503, s¢pra note 9, 4t 12, nprlntedin 1988 U.S.C.C.A.N. i 597576, o

cphe Bl {nl b BRTEP Y

«018 US.C!§ 1031(s) (Siipp. T 1990). " ’-__?_

MNally v. Upited States, 483 U, 350, 359450 987)."

< On'the other hand, the only comment in:the legislative
history -of section 1031 to refer to the statute’s jurisdictional
language suggests, by negative :implication, that Congress
actually intended to condition a subcontractor’s liability)upon
the value of thé 'subcontract award: The drafters remarked
that **a subcontractor awarded a subcontract valued at
$1,000, 000 or ‘more is covered by this-section, regardless of
the amount ot‘ the contract award to the contractor or other
subcontractors n41 ‘A]though thrs comment is ‘not partrcularly
illuminating;, it supports an argument that 2 “person or entity
1dent|ﬁed in sectmn 1031 is not liable under the’ statute unless
that person’s or enuty s share of the procurement is worth - at
least$1mtllron ';mu, P TURN C I

This argument is strengthened further by the judicia] rule of
lenity. The rule of lenity provides that when a criminal statute
is capable of two rational readings, ‘'one harsher and more
expansive than the other, & court should apply the less expan-
sive mterpretauon 'absent definite congressronal ‘guidance to
the contrary.42 ' Here, the statutory language is' ‘hot clear and
the legrslatlve hrstory does not address the wsué explicitly.
Prudence dictates thdt a ‘federal attoney Prosecuting a subcon-
tractor that has c0mm1tted procurement fraud should charge
the subcontractor with mail fraud wire fraud or another
applicable offense—either altematrvely or in liéu of a section
1031 count—if the yalue of the subcontract is less than $1
million. - . -, v . . e

The language of the statute and the legrslatrve history
indicate that the followmg ‘elements comprrse an offense
under 18USC § 1031‘ T e T

? . v.l' r "‘1"” \';a‘ ‘. . . : !‘ \{
. 'I'he accused executed, or attempted to ‘exe--
cute. a scheme or artrﬁce. N

o .
4y - . IR e \
RO & s NE IRt I RS TR 21

R 18

‘s The accused drd $0 knowmgly. wrth the
intent to defraud the United States 6r to ™~
obtain money or property by false or fraud-:- ...
ulent pretenses, representations, or promises; . .

« The accused executed, or attempted to exe- =

* «cute, the schéme or:artifice in‘a procurement: * " i*
of property or services as a prime-contractor

with the United States or as a subcontractor

or supplier on a pnme contract with the

~ Umted Statesv and\ v A '."I r"t.:.b : J 8,"' ‘
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e The value of the tontract, subcontract, or
constituent part thereof—that is, the sum the

i «ii government agreed to pay:the accused for <
-+, property Of services—was not less than $1‘ S e
oo omillion. d e

Penalties b g e b o

The maximum penalty for a violation of subsection 1031(a)
is imprisonment for ten years, a fine of $1 million, or both,
unless aggravatmg circumstances exist that would permit the
court to impose a harsher punishment. Subsection 1031(b)
raises the maximum fine for a single offense to $5 million if
(1) the £TOss loss to the government, or the gross gain to the
accused, is not Jess than. $500.000 or (2) the offense involved
a conscious or reckless risk of senous personal injury 43 The
federal sentencing guidelines contain a similar provision,
requiring 2 court to increase by two- levels the base offense
level for any offense involving fraud or deceit, including a
vrolatron of section 1031, “if the offense involved the
conscxous or reckless risk of serious bodil ; ury."4’ “If the
resulting offense level is less than level 13, the court must]
mcrease [the offense level] 0 level 13 "45 '

Subsection 1031(c) provides that the maximum fine that 2
court may impose upon a convicted accused in a prosecution
under section 1031 shall not exceed $10 million. Congress
adopted this prov1slon ‘out 'of “concern that the [Glovernment
[mlght] charge in a single judicial proceeding that a large
number of related incidents are separate’ vrolanons of this
section. "45 Except as otherwise ovrded in subsecuon
1031(d). Congress hmtted “the aggregate of fines' that a cotlrt
may 1mpose under thrs ‘séction in a’ smgle judiciat procwdl
[to] '$10 milfion for'any single defendant, regardless of the
number ‘of counts or violations of this section Wthh are
aneged_"fl . A

'1’ Ay

43The term “‘conse:ous means the defendant knew the nsk [exisled]

. [The’ term *rectieg’ [nhonld]

e

i~ 1A corporation and its subsidiaries constitute a single accused
pnder section :1031(c).48 . The legrslauve history expressly
addresses tlus limltanon. stating: .. . < ot ;
[t e B P TR i [
Some have expressed. concern that the S
Iy _hmrtation in Subsection 1031(c) could be - -
interpreted to permit prosecutors to bring|
multiple prosecutions against separate sub-
sidiaries or divisions of a single corporate
defendant, for. conduct [that otherwise]
would...be prosecuted in a single proceed-
 ing, in order to cirgumvent the $10 million .. -
lumtauon Itis the committee’s view that a
smgle corporate defepdant should not be R
. subJected to muIIJple $10 million fines where . ..
there isin facta smgle scheme, regardless of
“ the number of prosecutions brought.49

IS

Congress, however, emphasized that this limitation shall “not
prevent multiple proceedings, for example, -where several
independent schemes or artifices have béen perpetrated by the
same defendant.“5° . .

The foregomg hmrtanons notwrthstandmg, subsecnon
1031(d) declares that’ "[n]othlng in . .. section [1031] shall
preclude a court from imposing any ot.her sentences avatlable
under this title, mcludmg without limitation a fine up to twice
the amotrn_t ‘of the gross loss or gross gain involved in the
offens¢ pursuant to 18 U:S.C. § 3571(d).” The legislative
history adds that a court could impose a penalty based on 18
U SC.§ 3571(d) “despxte etther the $1 million (or $5 mllhon)
maximum fine per count, or the SlO mllhon cap on the aggre
géte fme for all counts =

"~ To ensure that the sentence for a convrcnon obtamed under
section 1031 is “proportional to the offense,”s2 subsection
1031(e) directs a sentencing court to consider the factors set

. be interpreted consistently with the genenally

understood requireméhts for & finding of recklessriess of ‘criminal neglrgenee The [latter] tem- does pot: lnclude negligent acts or omissions [that} may create

grounds for Iinhihty in civil cases but .
The “term *serious injury” .
permanent disability, but docs not nceessanly mean hfet.hreatemng mjury " Id

4 UNTTED STATES SENTENCING GUIDELINES § 2FL1(b) (4) (1990).

< fall short of the standard for rec¢klessness.” S. Rep, No. 503, supra note 9, at 12, reprinted in 1988 U.S.C.C.A.N. at 5976.
. « mean[s] severe mJury. such as fractures, severe lacerations, or damage 10 internal organs, or injury [that] could result in temporary or

4514, The United States Sentencing Commission added section 2FL1(b)(4) 10 the federal sentencing guidelines in response 1o & congressional directive “to pmvrdew
for sppropriate penalty enhancements, where conscious or reckless risk of senous personal m_;ury resulnng from the fmud has occurred." See gencrally Ma}or
Fraud Act of 1988, Pub. L. No. 100-700, § 2(b); 102 Stat. 4631, 4632 (1988); -

46S. REP. No. 503, supra note9, at 12, reprited in 1988 US.CCAN. st $976.C 1~ v 0 Lox b oo e e
714, LT e

|,

9/d. P S SRR AT TE ISR

S0/, FUER R TR ,

3174, at 13, reprinted in 1988 U.S.C.C.AN. at 5977. e Tt

524d. Dt IR el e JEET T i
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forth in 18 U.S.C.' §§:3553%3:and 3572% and ‘in the federal
sentencing guidelines' when!it: détermines the guantum of a
fine.55 In particular, the court should consider *(1) the need to
reflect the seriousness of the offense, including harm or loss to
the victim and the gain to'the :defendant; (2) whether the
defendant previously tias been fined for aisimilar offense; and

A3).. other pertment eqmtable consrderations CANR

; P Mheranng o i

Seven-Year Statute of Limrtatrons

RN S AR ¢ AN T
Subsedtion 1031(f) extends the statute of lrmxtatlons for
prosecutrons ‘under section’ 1031 to seven years “'This exten-
sion does ot affect the’ tolhng of the statute of limitations
pursuant to 18 U.S.C. § 3292 or an)L other sratutory or judi-
cially estabhshed basxs for 1nterrupt1ng the runnmg of the

statute.57 o

EEy
|

-1,

N Ty

PR e T o b ey e ‘:,;\-;;: ="}
Whlstleblower Protectlon and Reward Payments

Because of a draftmg error, section 1031 has two subsec-
tions (g). The first subsection, found in the. ongmal legls-
lation, protects "whlstieblowers 'by creating a cwil cause of
action for any’ person who i rs dlscharged or otherwrse is harmed
by an employer in reta.llauon for ass15ung 1n a prosecutmn or
an mvesngauon under sectlon 1031 ThlS prov1s1on closely
resembles the protecuve clause found in the False Claims Act3®

Congress added the second subsectron 1031(g) when rt
enacted the MaJor Fraud Act Amendments of 19895 This
subsection authorizes the Attorney General to draw up to
$250,000 from appropriated funds to reward a person who
furnishes information “relating -to.a possible prosecution™
under the Major Fraud ‘Act. ' It also:allows the Attorney
General, when appropriate, to ask ‘a court to reimburse the
Department of Justice for this reward from the criminal fine
the court has imposed upon a convicted accused. Finally,
subsection 1031(g) sets forth instances in which a reward is

precluded.  For example a government employee who reports -
a violation of section 1031 in the performance of his or-her -

official duties is ineligible for a'reward, as is any individdal
who personally participated in a violation of the statute.60

e 1

I IR0

T ST e i

Flexxble ‘and far—reachmg. section: 1031 isa formrdable tool

for prosecuting major procurement fraud.: ‘Many investi-

gations now underway may uncover criminal activities for

which prosecutions under section 1031 are appropriate and

warranted. Vigorously applied, this statute should curb the
spread of fraud in the federal procurement system.

Conclusiont TSI

i

A PR ,.e-’l . . N P
Coad i laedoouil RUBSDIIR NN ‘ ECRERINERUIE IS S

Ve Appeudu:'
B A Sample Form Inthclment

MAJOR FRAUD AGAINST THE UNITED STATES
1susc §1031(a) e

e Y

ol

‘;':1.'1, A R Sk k ‘-1,";‘ A.il

1. On or about s L1 19 "
procurement ‘of tpropei'ty) (semces) awarded (pnme con-’
tract) (subcontracty number , 10 the
value of said (prime contract) (subcontract) being in excess of
$1,000000. . o -

S ETURTUNN Y VRN TUNES S EELS HERPECRL AL B

W1

' ‘2 Begmmng on or about 19 and conumung
up to on or about — 19__, in, connectJon with the
foregomg procurement ‘the defendant devxsed a
(scheme) (artlflce) (scheme and artrfice) fo (defraud the
United States) (obtam money, or Jproperty by, means of false/
fraudulent/false and fraudulent pretenses/representatlons/

promises). Ty

3. It was part of the (scheme) (artifice) (scheme and artifice)

o (defraud the United States) (obtain money or property by
" ‘means of false/fraudulent/false and fraudulent pretenses/repre-

sentatlons/promlses) that the defendant would and dld‘
[Descnbe the manner, method or means
of the scheme or amfice ] ‘

D

G RT s b g e T e Do Tl i 0

, R i i* ‘ ‘ RO R N I R UL T 12 Caeree oo et e v Lire e e
$3See generally 18 U.S.C. § 3553 (1988) (setting forth factors & trial court must consider when imposing p sentence pursuant to federal gentencing guidelines). :

34See generally id. § 3572 (scuing forth factors a court imposing a fine must consider jn addition to the factors enumerated in 18 U.S.C, § 3553). o o0, i o0

$3See 18 U.S.C. § 1031(c) (Supp. I 1990).

561d.

578. Rep. No. 503, supra note 9, at 14, reprinted in 1988 U.S.C.C.A.N. at 5978.

58See generally 31 U.S.C. § 3730(h) (Supp. IT 1990).

59Pub. L. No. 101-123, § 2, 103 Star. 759, 759.

60See generally HR. Rep. No. 273, 101st Cong., 18t Sess. 1-5 (1988), reprinted in 1989 U.S.C.C.A.N. 593-557.
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19 ;'within the ¥ &

4 On or about

o of -~ e and elsewhere. the defendant.
‘ knowingly (executed) (attempted to execute) the (scheme)
(aruﬁce) (scheme and amﬁce) with the intent to (defraud the
United States) (obtain’money or property by means of
falselfraudulent/t’alse and fraudulent - pretenseS/representa-
tiolis/promises), in that he/she committed, or caused to be

ontnutted. the followmg acts [and in domg so caused (a gross‘

Distnct’

loss to the United States) (a gross gain to defendant) of
$500,000 or more] [, which acts mvolved a conscrous and
reckless tisk of serious’ personal mju.ry] -
[Describe the accused’s specific acts in executron of the scheme,
chargmg eachactasa separaze counit." These acts may include
submrssron of a false or fabricated cemfrcatron. tnspechon
report; Qualrty assurance record, or test result; presentatron of
d false or fraudulent claim or invoice; delivery of material not
in conformity with contract specrﬁcattons. or recerpt ot’
payment under the contract.] :

R TO IR PR

Lrib

In'y cnsrs Umted States rmhtary personnel are the first to
risk their lives i in the defense of freedom and .our constrtu-
tional form of government. Of all of our citizens, however,

- seryice members may face the greatest frustrations in exercis-
ing the fundamental nght to Yote Almost mvanab1y. these
frustratrons result from compllcatlons inherent i in, mrhtary
voters’ asstgnments to duty statlons far from therr home states

Th1s arucle explores current developments in the law of
domicile, It should help legal assistance attorneys (LAAs) o
advise their clients about the interrelationship between voting,
domicile, and taxation.

’11,‘, "

An Overvrew of Issues Related to Domiclle

Most state election codes permit a person to vote only in the
state, county, and precinct of his or her “residence.” The “resi-
dence” these codes contemplate, however, usually is very similar
to “domicile,” as that term is used in other legal contexts. For
example, the Texas Election Code provides, “‘[R]esidence’
means domicile, that is, one’s home and fixed place of habita-
tion to which [one] intends to return after any temporary

1Tex. BLec, Cong Anx. § LOIS() (Wm 1990;
2S¢¢ Wolff v Ba.ldwm, 9 NJ Tl.x 11 (1986)
r\ " 3T Eisc CODB Ay, 5 200031(1) (West 1990)
‘Su. eg., Bowmnn v. Dubose. 267F, Supp. 312, 313-314 (DSC 19675.

SCaL. ELec. CoDg § 206 (West 1991).

Domlclle ofMllltaryPersonne] e
e for Votmg and Taxatron T

- CaptainthbertVeIdhuyzen,USAR A
: ' andCommander Samuel F. anht USNR R ' HES

Ty b w

absence n Srgmﬁcantly, a number of Judrclal declsrons
distinguish between “actual” and “legal” residence, ﬁndmg‘
only the latter equrvalent to donucrle 2

, Tp esrabhsh legal resldence. an mdmdua] must maintain a‘
physrcal presence in a parucu]ar locale and must manifest the
intent to, resrde there mdefrmtely As the Texas Code
:emarks “The mere mtenuon to acquire a new residence is not
sufficient to acquxre a new residence, unless the individual
moves to that location; moving to a new location is not
sufficient to acquire a new residence unless the individual
intends to remain there.”3. The burden of establishing

. - domicile in a state generally rests upon the party who seeks to
o »clarm the beneﬁts of that domicrle 4 S

"' A service member may maintain domicile in his or her

home of record throughout his or her military ‘career if he or
she never demonstrates an intent to establish a new domicile
elsewhere. The California Election Code states, “A _person
does not gain or lose a domicile solely by reason of his or her
presence or absence from a place while employed in the
service of the United States.”
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An mdmdual can evrnce an mtent to estabhsh domrcrle m a
varicty of ways.6. In parucular, "[e]vrdence that a person,
regrstered or voted is admissible and ordmanly persuaswe
when the question of domrcrle isat 1ssue."’ The act,of votmg
in a state electxon arguably demonstrates the voter s interest m
the pubhc affalrs of - that state. From thrs mterest 9 eourt
reasonably may mfer that the voter’ s presence in the . state is
not merely temporary. Moreover, a person who ‘applies for
voter registration or an absentee ballot represents himself or
herself to be a voting resident of that state. He or she later
may be estopped from denying that representation. Because
the act of voting may indicate ‘an individual's domiciliary
intent, it may have important consequences—among them, the
voter's acquisition or loss of residence in a particular state.

At least one state election code provides, “[A] person loses
his residence in this State if he [or she] votes in another state's

election, either in person or by absentee ballot " Even 0, ¢,
most courts have declined to rule that the act of vpnng con-

clusively establishes residence. For example, in Fiske v. Fiske,
the Washington Supreme Court considered a retired Army

officer’s claim to be a Washington resident. The court opined- - |
that Colonel Fiske could have claimed Washington domicile, .

had he not become a California domiciliary shortly after
entermg active duty. Addressmg Fiske’s assertion that he
fater reacquu'ed his status as a Washmgton fesident, the. court
acknowledged that Fiske had retumed to Washington to vxsrt
relatives, had registered his car there, and had voted by
absentee ballot in several Washrngton elections. It concluded,
however that Fiske remained 2 Cahfomxan stating, “'I‘he[]
acts’ [Flske described] show [only] an intention to acquire ‘a
residence in Washington at some time in the future. * That is
not enough The mtenuon to estabhsh a resrdence must relate
to a present resxdenee "0 R

. & P N - .
T AR R R RN T AR IO ERENEEERE B SRt BB I

» ; - EPE TR R
GSzeNY ELI!C.LAW§3 104(2) (McKmhey 1991) e R R
" 74 In determining 8’ voter's quahﬁeanonlomgrstermdvme.

" '[Texas] residents.".

e

.. [the board . ..

A service member's absence from his or her home state
while serving on active duty “does not conclusively freeze .
[his or her] voting residence at [his or her] last preservnce
domicile until [the service member s). military service has.
ended”11 A service member may. change domicile if he or
she 1s physrcally present in a state ‘and has formed the
reqursrte intent to remain there The Umted States qurerne
Court upheld ﬂ'llS concept in, Carrmgton V. Ra.rh 12 In Rash,
the ¢ourt consrdered a provrsxon of the 'I‘exas Constxtuuon
that barred any member of thé Armed Forces who moved to
Texas while § servmg on active daty from acquiring “Texas
domicile. The Court denounced this practice as unconstitu-
tional, declaring that, if service members actually “are
-[who intend to] mak{e] Texas their home
indefinitely, they, as all other qualified residents, have a right
to an equal opportunity for political representation.”13

Servrce Members Equal Protection Issues

The demands of a military lifestyle often restrict a service

‘’" member’s political expression. Voting on an absentee ballot

requires considerably more planning than simply driving to

the polls on election day. Service members should not be
.- burdened -with- additional barriers to political representation.

Nevertheless, some state and local governments, fearing the
effects that large military voting blocs, mrght have on the
socxal and polmcai fahncs of Tocal' commumtres have dlS-
cnmmated acuvely agamst service members 1

Any law t.hat demes service memhers a vohng"nght that n

affords 1o the rest of the' population is com-umdonally suispect.
Egan'v. Hanimand 15 g decision of the Alaska Supreme Court,
illustrates this principle clearly ‘In Hammiond, 'the court
examined the state constitution’s exclusron of mrhtary person-
nel l‘mm elecmns held o decxde appomomnent 1ssues Although

S RS ‘,"[ E

TEAREES B R IR

may consider the applicant’s financial independence, business

pursuits, employment, income soufces, residence for income tax purposes, age, marital siatus, residence of parents, spouse and children, if any,
leaseholds, sites of personal and real propenty owned by the lpphcanl motor vehicle and olherpmoml property registration, and other such
facwrs that i u may leasonably deem necessary to determme the quahﬁeauon of an npphcant 10 vote in an election district within its jurisdiction,

[ i

’Cornpmllerof the Tmasuryv Lenderkmg. 303 A2d402 405 (Md 1973)
lMs.ruzv StaT. ANN it 21 A §112(West 1991; AT
9290P2d725 (Wash 1955) ‘ SR
10fd, @728 ol oo s !“ R SREL NS -

11 Altimari v. Meisser, 259 N.Y.S.2d 680, 681 (App. Div. 1965). =
12380 U.S. 89 (1965).
1Jd. ar 94.

14 For arguments to restrict the voting rights of service members, sce, for example, Township of New Hanover v. Kelly.r296 A:2d 554 (N.J. Super. &0 Law Div.
1972). In Kelly, attomeys for New Hanover argued that the town had an overriding interest in restricting the right to vote in local elections to individuals who were
affected substantially by local electoral decisions. See id. a1 555. The atomeys claimed that “military personnel do not Thave & stake equal 16 those Yesidents in the
operation of the local govemment,” adding that New Hanover has no “power to tax . . . military personnel . . . [and cannot] enforce its ordinances ‘spon military
personnel.,” See id. The court flatly rejected these arguments, eondudmg. “To forbrd a soldier ever to controvert the presumption of nonresidence imposes an
invidious discrimination in violation of the 14th Amendment [because] . . . the Constitution of lhe United Smes [1n no way mdncnes] thn oecupanon aﬁords a2
permissible basis for distinguishing between qualified voters within the ltate Id. at557, . . oo

15502 P.2d 856 (Alaska 1972).
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the court acknowledged that the state conceivably cotild exclude

“some military [personnel from elections) .. . asa permissible
device for limiting the impact of transients and nonresidents
on legislative districting,”!6 iit'concluded that, in the instant
case, “the clause of the Alaska Constitution seeking to exclude
military as a class is unconstitutional."7. If a state-imposed
distinction affects a fundamental right, such as voting, the
distinction: is constitutional. only 1f u is Jusuﬁed by a com-
pelling state interest.18 I TS B EE

. Service members living on military installations once faced
substanua! st‘ficulues in estabhshmg domxcﬂe Some state
laws permltted a service member to clalm domxcde in the state
in which he or. she was statloned only if the, service member
lived in 2 cmhan community, 19 The Supreme, Court laid this
issue to rest in Evans v. Cornman,? holding that the occupants
of afederal enclave must be treated as actual residents of the
state in which the enclave is located.  If a potential voter
meets all the other criteria of domicile, his or her decision to
live on a military base “should be a neutral fact” in determm-
ing lus or her state of legal res1dence.21 R

The duranonal resxdence reqmremenrs in state elecuon codes
are not directed. specifically at service members.  Neverthe-
less, they may have a disproportionate impact on military
personnel because of the frequency with which the military
services reassign their members. The Supreme Court has held
that durational residence requirements longer lhan thirty days
are unconstitutional, unless the state can prove by compelling
evidence the administrative necessity of a longer period.22

. . | .

~ Practical Considerations -
in the Establishment of Domlclle

Socxal poht.:cal, cultural, and f'manclal factors affect a per-
son’s decision to become a legal resident of a particular state.
Because voting may be considered evidence of domiciliary

1614. a1 869,
17174,

185¢¢ Kramer v. Union Free Sch. Dist., 395 U.S. 621, 627 (1969).

1See . Kankelborg v. Kankelborg, 90 P24 1018, 1019 (Wash. 1939).
2398 U.S. 419 (1970), -

2 Kashman v. Onandonga County, 282 N.Y.S.2d 394, 397 (App. Div. 1967).
2Marsion v. Lewis, 410 U.S. 679 (1973).

BSee supra text accompanying note 7.

See generally SOUS.C.A. App. § 574 (West Supp. 1992).

214.§ 574(1).

214, |

24,

intent,2? a service member should consider carefully how vot-
ing in a state election could advance or jeopardize his or her
goals Taxation often will- be a servnce member s pnme con-

'sxderauon m ch00smg domlclle

As has been explamed above. domxcxle isa matter not only
of physmal presence, but also of intent. | A service member’s
claim of domicile in a state should reflect his or her actual

intent to live there. This claim should not be made lightly. If

a soldier stationed in Florida claims an intent to become a
Florida domiciliary, he or she has declared a commitment to

live in Florida whenever military duties do not require his or

her presence elsewhere. - A service. member: reasonably may
consider astate’s tax policy when deciding where he or she
intends to live after leaving military service, but he or she

should not claim domicile in a state solely to evade taxes.

The resxdence prov:snon the SOldlch and Sallors Civil
Rehef Act (SSCRA) applies to tax hablluy issues resembles
residence provisions appearing in most state elecuor; codes. 2
The SSCRA provides that, for purposes of taxation, a member
of the Armed Forces “shall not be deemed to have [gained or]
lost a domicile or residence . . . solely by reason of [his or her
presence in, or absence from, a state] in comphance vith mili-
tary . .. orders.”> As long as the service member maintains
domxcnle in the home state, the service member will owe no
income tax on military pay to.the state in which he or she is
stationed 26 Similarly, the service member will not have to

pay taxes to the state in which he or she is stationed for

personal property that is titled exclusively in that service
member’s name and is not used in a trade or business.??

. Because the concepts of “voting residence” and “taxation
domtcnle interrelate so closely, a member of the Armed
Forces . should seek legal advice before changing his or her
voting residence. 'If his or her current state of legal rpsxdence _
has no state income tax, or forbears from taxing military
personnel who are not physically present in the state, the

e
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service member probably would prefer casting an absentee
pallot in-the home state’s elections to.voting directly in the
state in which he or she is stanoned . On the other hand, if the
service member’s state of legal resxdence taxes his or, her
military salary and the service member presently is stationed
in a state that has no income tax—or has a lower tax rate than
the service inember’s homé state—~he or.she may wish to
establish domicile in the state in-which he or she:is stationed.
Accordingly, the service member may want to reglster to vote
1here to evince the intent to make that state home. ;- aE
Tk e ,v,f’r"g'f D I
Once a service member has estabhshed domrcrle in:a par-
ticular state, he or she may retain domicile there even after:his
or her transfer 1o anothér state.' The service member, how-
ever, should take care to show his or her continuing intent to
maintain his or her domiciliary statis and should avoid acts
that appear to evince an intent to establish domicile in another
state. ‘Envall v. Comptroller of the Treasury28 may clanfy
these points. Envall, an officer of the United States Public
Health Service, was a resident of Nevada. When Envall moved
to Maryland he maintained his driver's license and car reg'ls-
tration in Nevada, but voted and purchased a home in Maryland.
Revrewmg these facts, a Maryland court held that Maryland
not Nevada, was Envall s domrcrle for tax purposes.?® -

S Domlcrle ofSpouses I
T TR Ty . Iy
Some stales presume that “the resrdence of a‘married
woman is : the place where her husband has his residence.”*0

These provrslons however, may be unconstitutional 3 "'

‘Othér states recognize that spouses may have mdependent
Bomrcrles 32 This rule | someumes ‘leads to the anomalous
result that a husband and wife who' lrve together ‘in the 'same
house may be domrcrled in drfferent states Suppose, for

T B IR O i h

- gy . . M . B N . .
| RER LI Sy [ YA ¥

28No. 1128, 1982 WL 1763 (Md. T.C. 1982).

-

example, that a Texan enlists in the-Army.  While stationed in
YVirginia, he meets a woman:domiciled in Maryland and
marries her, - Shortly after the wedding, ithe soldier is
transferred to California and his wife ‘moves there with him.

.The soldier’s wife would not. become a Texas domiciliary

solely because she married & Texan; nor.would she become a
California domiciliary simply by:moving to. California.
Instead, shé would keep Maryland as her domlcrle unless 'she
manifested a contrary intent. G it

% In the scenario desctibed: above the wife would have to pay
‘California: in¢ome tax on’ any compensauon she éarned there,
even if she maintained tier Marylarid domicile: “The SSCRA

‘protects only the milita'rysélary and allowances of an active

duty membgr of the Armed Forces. “‘Accordirigly, a State may

reqitire the spouse of & service member o pay taxes on income

©earned within the ‘state and ‘on personal property kept there.
That the spouse never votes in ‘the state and never considers it
to be his or her legal resrdence is u-relevant.” e

\v
B

The spouse of a service member mrght prefer 0 vote in the
state in which the service member is stationed, even if the
service member votes in his or her home state.’ Voting in
person’generally is more convenient than voting by absentee
ballot and the govemmental decisions of the state in which the
spouse presently lives probably would affect the spouse mare
directly than the acts of his or her home state. Moreover the
spouse may vote locally without fear of’ adverse tax conse:
quences because he or she must pay state taxes on income
earned in the state, regardless of whether he or ‘she ‘actually
votes there, Finally, if the spouse votes in his or her home
state, he or she might face demands for state income taxes
from two states. In any event, before a military couple makes
a significant domicile decision, both husband and wife should
seek legal advice and should understand the apphcable voung
and tax provxsrons of the relevant states SR

. ‘l TN s ' [ <>,‘ [ U R SN FF PR |

2See id. st *3; ¢f. Wolff v. Baldwin, 9 N.J. Tax 11 (1986) (one cannot establish domicile solely by paying taxes or voting, absent the simultaneous emverg&rce of

physical presence and domiciliary intent).

30Rodriguez v. Thompson, 542 S.W.2d 480, 484 (Tex. Civ. App. 1976); see also Seegers v. Strzempek, 149F Supp. 355 37 (E.D. Mich. 1957) .

S
v

31See, e.g., Kane v. Fortson, 369 F. Supp. 1342 (N.D. Ga. 1973). In Kane, the count held

The joint operation of Georgia Code §§ 79-403, 79407, and 34-632, insofar as n estabhshel an irrcbuttable prennnpnon that l.he domrcile o
and residence of a married woman is that of her husband, and thereby prevents her from registering to vote in Georgia, violates the nineteenth .-+ .71

amendment of the Constitution of the United States
1d. at 1343.

NN S S N SN VR R R

et RS P I :
T T R [N T R

32¢The domicile of a married woman shall be established by the same facts and rules of law as that of any other persan for the purpose’ of voting and office-

holding.” Altimari v. Meisser, 259 N.Y.S.2d 680, 682 (App. Div. 1965).

33Some states specifically permit the husband or wife of a service member to claim the same voting residence as his or her m:.htary spouse

STAT. ANN. tit. 21-A, § 112(11)(1991). The Maine statute pmvrdes,

ST

See,e.g MB RBV
_; (v R Yoo "'jr, wA) .

A spouse of & member of the Armed Forces on active duty may have the same voting residence as his or ber spouse. A member of the » » ¢ =
Armed Forces on active duty, whose spousc has & place of residence in this State, may establish s residence in the place of residence of the
spouse by filing an affidavit with the registrar declaring an intention to reside in that place upon severance from the Amed Forces.

Id. These provisions, however, do not exempt the spouse of & service member from paying taxes to the state in which that spouse eams income.
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‘Uniformed and Overseas -
Citlzens Absentee Votmg Act

The Umformed and Overseas szens Absentee Voting
Act3 provides that a United States citizen residing tempo-
rarily outside the United States may vote by absentee ballot in
elections for federal offices in the state in which he or she was
qualified to vote before leavmg the United ‘States—even if he
or she maintains no home 'in'the state, owns no property in it,
and has no intention ever to-return there.35 ‘Most Americans
abroad also are eligible under state laws to vote full ballots—
that is, to cast absentee ballots for both state and federal candi-
dates. Nevertheless, a service member or spousc living over-
seas might prefer to cast a limited ballot under the federal act
because voting in this manner “shall not affect, for purposes
of any Federal, State, or locaI tax, the resrdence or domicile of
a person exercising [this] right.”36 If the voter decided to cast
a full ballot under state law, the state might construe this act
as evidence of the voter’s intent to change domicile3—an
interpretation that could have serious tax consequences for the
voter,

* Remedies Available for Voter Registration Denials .

Most state election codes expressly provide for, judicial
,rev1ew of. demals of voter registration apphcauons 3% These
statutes, however. rarely provrde frustrated voters with much
time, to perfect their appeals For example, in. Vugrma, a
rejected applicant must appeal to the state circuit court within
ten days of the denial of his or her registration application. -

The local bar association might be able to provide attorneys
‘who are willing to represent an applicant pro bono. An LAA

also could contact Reserve Component judge advocates for
assistance. In some cases, an LAA might persuade the secre-

tary of state or the state board of elections to advise a local
official to reverse a denial of a voter registration application.

-

Federal Votmg Assrstance Program

The Department of Defense mamtams the Federal Voting
Assistance Program (FVAP) to proteet ‘the voting rights of
military personnel their dependents, and civilian ‘employees
stationed overseas. The FVAP produces the Voting Assistance
Guide,*'a publication that’ explams how o use the Federal
Post Card Application (FPCA) to register to vote and describes
the requirements for reglstrauon and absentee voting in the
fifty-four states and territories. .

Anyone who believes that a state or local official is exhibit-
ing a pattern of discrimination against service members should
contact the FVAP without delay.4! The FVAP also can help

'LAAsS to advise cllents expenencmg complrcated voting

problems

I N .
Do A
H Lo

‘Suggested Reforms of State Laws
. I'or Mihtary and Overseas Voters

In 1988 voting by military personnel their dependents and
civilian employees stationed overseas reached an all-time
high. The ballots lhey ¢ast’ represented 3.5 percent of the
national vote. The percentage of ehglble military spouses and
dependents who actually voted increased from twenty-seven
to fifty-nine percent between 1984 and 1988. In the 1988
presrdenual election, however five to nine. percent of the
military personnel and overseas cmzens who attempted to
vote could not.do so. A plethora of complications arising
from state election procedures essentially deprived these
citizens of their rights to vote.42

- The following is a list of reforms that should enfranchise
absentee voters who previously have been denied the oppor-
tunity to vote for systemic Teasons:, ‘

34Pub. L. No. 99-410, tit. 1, 100 Stat. 924, 924 (1986). See generally 42 U.S.C. §§ 1973ff-1 1o 1973£(-6 (1988).

35See, £.8., 42 US.C. § 1973££-6(1) (1988).
361d. § 1973£(-5.
37See generally supra text accompanying note 7.
385ee, e.g., VA. CODE ANN. § 24.1-67 (Michie 1985). .- -
39See rd.
“D@"r oF Anmr PAMPHlxr 360-508 Vormo Assmmca Guma (1992)
41The program's address and phone pumberare: ’
. Federal Voting Assistance Program i+ . =
Office of the Secretary of Defense :
Pentagon, Room 1B457

Washington, D.C. 20301
(703) 6950663 or DSN 225-0663

42 AMERICAN LEGISLATIVE EXGH. CoUNCIL, THi NEmD FOR REFORM OF STATE LAWS FOR MILITARY AND OVERSEAS VOTERS 2 (1991).
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» Allowoverseas:voters at least forty-five
days to receive and return absentee ballots.
According to the Department of Defense, this ’

is the minimum time in-which a ballot can;~ :j.»
;besent;oavoterovcrseas andsnllrepxrn in , ,,

., -time for an election. . Thirty-four states now, ..

: ‘ prov:de forty or more days of ballot lrans-r
' o ; mission time to absemee voters m general ‘,

e eleetions. T
R s T s .

+ Authorize the electronic transmission of
absemee ballots and absentee ballot xequests

Pro DI IR PR £ i AN

e Allow certam very isolated personnel——t.hat SRR
is, for example, submariners; missionaries, . ">
- iand ‘Peace Corps volunteers—t6 .complete *
special state write-in absentee ballots. A.inoiio
state should distribute these ballots ninety
days before an election. Each ballot should
be blank and should be available before the
state prints the regular absentee ballots.
Twenty-one states now provide these speclal
Fovie mt ballots e A,,H.,._’_‘y

m.»(« Lo Cia ¥

,' . Accept lhe FPCA t‘or voter regxsl:rauon ‘and
* "absentee. votmg Elght states sull requrre
- voters to submlt slate forms he

AN ALINE AL R

Lol A single FPCA should serve as arequesf fot o i
41t W absentee ballots for all elections ‘during Ithe * ¢
o¥ . ¢alendar yéar. Thirteen states and térritoriés « = s
sull reqmre a voterto submlt a separate applx- »

43See 42 U.S.C. § 1973££-3 (1988).

®See génerally AMERICAN leélsu’mrB EXCH. COUNCIL. supra noté 42. Persms mteresled‘m obunmng coplcs nf lhxs pubhemon lhould addres: lherr req

the following dddress: = .0 = (e

American Legislative Exchange Council (" -
214 Massachusetts Ave. NE

cation for each élection. At present, con-
fusion frequently disenfranchises overseas
voters; many submit applications only for
“the primary election, mistakenly hssuming ’ = :l“
oot cthat the state also will send them banors for - '
waniler thegeneralelecuon.ws;' R IS MUSIES S T e
it I EIREN v H N Vs :s.f'ﬁ . :
e Ehmmate “not earlier; than” Iequremems f,,, e
.- Eleven states still do.pot-accept apphcanons
recexved before pamwlar dates. .
. o Tote e o
N “, . Ehmmate notanzauon requrrements for)
absentee ballots Havmg a document notar- ,
. ized overseas often is drfﬁcult and notariza- .
“tion reqmremenp add notlung to the secunty
“of the absentee vonng process. Thlrteen 1 o
v o smtes still hade nomnzauon requrrements IR

Pt

e Ehact late’ reglstrauon procedures for per-"-
2t sons recently separated from the Armed
antms Forees. suoiT ot bl el ;

These recommendations, originally formulated by Con-
gress,“ are available in a special reprint produced by the
American Legislative Exchange Council 44" ' 7 wosin:

The nghts of Amencan service membérs and their depend-
ents to vote in'state and national elections should not be denied
or infringed.’ Encouraging states to adopt uniiforii, sxmplrﬂed
voting procedures will make one of the nation’s fundémemal
Fighis miore readily accéssible to the mdn‘:duzlls who ’have
done the most to safeguard that right. = - . eveho

‘Washington, DC 20002.
SOPRIERC S ST T R T e, e e R D e L T 000 oD Ll R
; DTl LD !
USALSA Report

11 E : Aol

United States Army Legal Services Agency . . S X

The Advocate for Military Defense Counsel’ ="+ - 11 vfeneduii ‘

RSP
DAD Notes allotment for the support of dependents? Addressing this
question in United States v. Cowan,! the Court of Military

United States v. Cowan: Appeals indicated clearly that the convening authority may. .

Conditional Suspensions of Punishment

May a convening authority condition a suspension of
forfeitures upon an accused’s initiating and maintaining an

134 M.J. 258 (C.MLA. 1992).

FEIGI S A

25ee MANUAL FOR COURTS-MARTIAL, Umted Smlel R.C M. llOS (1984) [heremafter MCM]

In her posurial submissions;? Private ‘First Class Cowan
asked the convening authority to set aside: the forfeitures of
her pay so that she could supoort her chnld financially.

Ly

l“?:“ FOEEEST I

CRNUS SIS LR N RSO SRR N (LT B At ISP WY BSOS SRS TR
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Disregarding the advice of his staff judge advocate, the con-
vening authority granted Cowan conditional clemency. He
suspended her forfeitures in excess of $724.20 for one year,
contingent upon her prompt initiation and maintenance of an
;allotment, payable to Cowan s sister, for the care of Cowan’s
mmordaughter G Ryt (IR Ea '

On appeal the Court of Milltary Appeals consxdm'ed whether
the. convening: authority exceeded his authority by placing
condmons .on the suspension of the forfeitures. It concluded
that a convening authonty S power conditionally to grant
clemencyis inherent in the Uniform. Code of Military Justice
(UCMDJ) and the Manual for Courts-Martial,. Noting that the
power to modify the findings and sentence of a court-martial
are within the sole discretion of the convening authority,? the
.court observed that the “ ‘sole discretion’ to modify a sentence
‘necessarily. includes the power to suspend a sentence.”.-The
.court; then quoted Rule for Courts-Martial: 1108(a), which
-states; “Suspension of a:sentence .grants the accused a
probationary period during which the suspended part of an
-approved sentence is not.executed, and upon the accused's
successful completion of which the suspended part-of the
sentence shall be remitted.™S It emphasized that this rule does
not proscnbe condmonal suspenswns of pumshments 6.4

The court concluded that in exerclsmg hts or her dtscreuon-
ary powers to modify the findings and sentence, a convening
authority -may impose reasonable and lawful .conditions upon
the suspension of punishment.”. Those: ‘conditions ‘may not
increase the severity of the sentence, violate pubhc policy or
duly issued regulations, or conflict with the provisions of the
Manual for Courts-Marttal or the UCMJ L

Remarkmg that in the instant case. the suspensnon of for-
feitures was “purely a matter of clemency. for the benefit of
the appellant’s daughter,” the court held that the conditions
the convening authority imposed on Cowan did not .increase
ithe severity of her sentence.!? -The court also found that these

conditions did not violate public policy or:Army regulations.
Instead, they allowed Cowan to comply with the regulatory
requirement that she support her child.!! Finally, the coust

‘held that the conditions of suspension did ot v101ate thc

-Manual for Courts-MarnalortheUCMJ 12 . kol
L AL EE T I {

In upholdmg the condtuonal suspcnsxon m Cowan. the
court warned of the dangers that can -arise from “lawful but
cumbersome conditions of suspension.”3 Noting that some
‘conditions may prove- difficult to enforce, the court cautioned
:convening authorities to limit their acuons w.. avmd such
?problems”“ '; ‘:},;;'ﬁ : G

Cawan gwes a defensc counsel an cxcellent opportumty 10
iobtam additional clemency for his or. her clients:. What
defense counsel has not represented a client who unques-
tionably would go to jail, leaving behind an unemployed
ispouse and several children in need of care?. Cowan allows
-the convening authority to show compassion for family mem-
.bers who, through no fault of their own, have:no:means of
-support. ' Before this decision, a convening authority. pre-
.sented with a meritorious clemency petition pleading for relief
on behalf of the accused’s family often would hesitate to grant
this relief because he or she could not be certain thatithe
accused would not divert the money to his or her own selfish
-purposes. -Cowan gives the convening authority a2 means of
‘ensuring that the money benefits the accused s fam:ly. not thc
‘accuscd. B B RE I SRS : oot g
« s

A dcfensc counsel should remmd the convening. authonty
;of the convening authority’s broad discretion to grant clem-
‘ency—including conditional clemency, The defense counsel
should not shy from proposing possible conditions of sus-
pension to the convening authority, keeping in mind the

.admonition of the Court of Military Appeals to avoid “cum-

‘bersome conditions.” Used prudently, Cowan may penmt

_defense attorneys to obtain relief that previously was nwrly
-unattainable. Captam Diedrichs. - . .. .. P

3Cowan, 34 ML.J. at 259 (citing UCMI art. 60(c) (1) (1988); United States v. Spurlin, 33 MJ. 443 (CM.A. 1991); United Sutes v. Hll] 27 MJ 293 (C.M A. 1988).

United States v. DeGroceo, 23 M.I. 146 (C.M.A. 1987)).

,4]4_(ciﬁngUCLd]ln.'7l(d)(]938))."f:', e ’,iv":..‘.w'.!',‘::, ‘if T

T

Sld.

Lob vl M A T L SRS IS I U S P A A Tl Dt s d e g e st C gl
614, at 260 (remarking, “[Rule for Courts-Martial] 1108(d) does discuss limitakticlms on suspension; however, the only limitations are time limitations™).

TSee id.
87d,
5d.

1074,

e RO L SR R Y AL EE TR T U L SRS T LG
11/4. at 260 & n.2 (citing DEP'T OF ARMY, REG. 608-99, PERSONAL AFFAIRS: FAMILY SUPPORT, CHILD CUSTODY, AND PATERNTTY (4 Nov. 1985)).

12]4_at 260 (*[b]oth parties .
Manua.l for Courts- Mamal").

N RTINS VI B S

. agree that the convening authority in this case did not exceed the power gmted under the Umfotm Code of Mxhxary Justice or the

13/4. (quoting United States v. Oowa.n 32 MJ 1041, 1046 (A C.MR. 1991) (]ohnsm J., concurring in part md dusenung in pan). a_ﬁ’d 34 M., 258 (C.M A.

1992)).
14d.
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B A Derehctron and the Self-Imposed Duty
UL IR | N LI i PRI IRV Iep A

: UA recent Court of Military Appeals' decrsron provides valu-
~ab_1e guidance to defense counsel representing accused charged
with derelictions of duty. In United States v.'Daliman,\5 the
court held that the breach of a self-imposed duty cannot
constitute dereliction of ‘duty under UCMJ ‘article 92 and

therefore. 1s not a vrolauon of UCMJ articlés 133 or: 134 16
o 1 SRR TER ST

aoty

RV
Major Dallman the accused was the Chief of Psychxatry at
‘Winn ‘Army Hospital, Fort Stewart, Georgia. . There, he
befriended Mr. W and Ms. W, two employees of the hospital
snack bar. Mr. W was legally blind and suffered from partial
paralysis of his legs.”:Both Mr..W-and Ms.:'W. were civilians
‘and ‘'were not entrtled 10" treatment at! mxhtary medrcal
facilities.: 1 -~ iu I 0 O R PR
e e e o Lt ciopedl e et oy 6 S
~Complaining of hrs poor health and’ drffrcu]t fmanctal
rsxmauon, Mr. W asked Major Dallman to help him to obtain
‘medication:for.his variousailments. (In Tesponse, Dallman
-prescribed various drugs for Mr. W.over a ten-month period.1?
“The accused also treated Ms: W, who complained of ‘ms'omnia
by prescrrbmg ‘Seconal for her..' Dallman did not' examme
-erther pauent before prescnbmg the drugs e
: . 1 Pl
Pursuant to-his: gurlty pleas Dallman 'was convrcted of
iwrongful distribution ‘of federally controlled drugs; conduct
unbecoming an officer, and wrongful distribution of a state-
controlled drug.’®* He was sentenced to dismissal from the
service,-confinement for twelve months and the forfeiture of
-$833 pay per'month for seven-months.!? Purstiant to a pretrial
agreement, the convening' authorrty approved only the drs-
‘mlssal and the forfeitures 20 o :

N v' ,r‘,{:fi_.'u’ LG p o

i

K Durmg the provrdence mquuy. t.hc accused atlmrtted that he
‘was derelict in falhng to'order certain dlagnostlc medical tests
:and procedures before’ pres(:nbmg the drugs.-He stated that
his failure to perform the necessary procedures was

wd e f A

'1534 ML.T. 274 (C.MLA. 1992).

irresponsible and did not’ comport with acceptable standards
of care for the medrcat professron or for the Army R

DY ‘_J FOREIS SRR

The Army Court of Milrtary Revrew aff'mned’the ﬁndmgs

of guilty, holding that tti¢ accused’s dereliction of medical

duties was sufficient to establish conduct unbecoming an

officer. In so ruling, the Army court considered the serious-

“ness 'of the offenise; the diration ‘of the accised’s misconduct,

.the "negatrve unpact on the military commiirity upon leamning
‘that ‘a military doctor [had] faﬂed to abide by accepted profes-
‘sional standards of medical care, ‘and the appellant’s stipula-
‘tion that hé had accepted money from Mr W in exchange for
theprvescrrpt.romt21 LTS C b
e R ) {, P 1 ol

' The Court of Mrhtary Appeals drsagreed wrth the Army
Court of Military Review, holding that Dallmani’s plea was
‘imiprovident because the charge had failed to allege a violation
“of & duty. 'The'Court ‘'of Military :Appeals opined that'“fa]n
ressential element of any ‘dereliction in ‘performance of dutiés
:is that the ‘accused *had certain duties.””22 These duties may
be imposed by “tredty, statute, regulation, lawful order, stan-
dard operatmg procedures or custom of the servwe "3 '

The prov1dence inquiry revealed the accused’s duty to per-
form physical examinations before prescribing drugs. This

_ standard of care is universal among phySicians :As a military

physician, however, ! ‘Major Dallman 'was forbidden from
providing: medical ‘$ervices to Mr.' W and Ms. W.24" Ac¢cord-
-ingly, Dallman’s duty to examine these particular patlents
“before prescnbmg drugs for them was not imposed by any
‘treaty, statute, regulation, order, procedure, or ctistom of the

~ service. On the contraty, this duty was 'self-imposed and,

therefore, outsrde the scope ot‘ Dallman s mrhta.ry duues 5

<50

¥ Dallman is’ S1gmfwant be¢ause the Court of Mrhtary

-Appeals firmly refused to criminalize ‘the breach of a self-
imposed duty. The court stated :emphatically that the failure
to carry out 4 self-imposed duty-—evena duty that an accused

por2 Ly G Y e T e T

5oy Dot e
T N I R L

168¢e id. at 276. See generally UCMI ant. 133 (conduct unbecoming an officer); id. art. 134 (general article). The Court of Military Appeals remanded the case to
the Army Court of Military Review for a reassessment of the sentence on the remaining findings of guilty. See Dallman, 34 MJ. at 276.

17The drugs Ma_;or Dal].man prescnbed to Mr W mcluded Talwm, Vahum Tega Tussm Seconal, Dexedrme, Tluondazme. lnd Placrdyl. Su Dall.man. 34 M.I lt

275.
13]d. a1 274.
9.

20/d.

21United States v. Dgllman. 32MJ. 624, 628-29 (A.C.M.R. v199l). a_ﬂ’ dinpart, rev'din part, 34 MJ. 274 (CM.A. 1992). o .
'R R IV R AT RE RN R N U T P O NI A TP R AR C IR AR A A

7-2D¢:tllman, 34 MJ a 275 (quot.mg MCM supra pote. 2 Pt IV [ 16b(3)(a)). .

2]d. Because they were not active duty or retired service members or military dependents Mr. W and Ms. W were not entitled to mtlrtary methcal care. See |d

'“Id

258ee id.
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assumed while performing his or her military duties—is not a
criminal act under UCM]J articles 92 133,0r 134, Prevxously,
the Army Court of Military Review had hesxtated to include
within the meaning of the word “duty” various nonmthtary
duties that an accused performed. ~voluntarily, for additional
pay, after his or her regular duty: hours % In Dallman. the
Court of Mlhtary Appeals apphed an 1dent1cal rule to an
action taken during duty hours.. .. . e

ngmflcantly.lMaJor Dallman was charged w1th and
convicted of, conduct unbecommg an. ofﬁcer because of
derehcuon of duty 'I'he charge focused on Dallman s failure
to examine his patrents ‘before prescnbmg drugs for them n
Had Dallman been charged with derehctton of duty for pro-
viding unauthonzed treatment to clvthans who were not
entitled to military medtcal care the court may have rwched a
different result.

How far the courts wrll go in refusmg to crrmmahze the
breach of a nonmrhtary duty is unclear, United States v.
Tank.rley,?' a case now pendmg before the Court of Mrhtary
Appeals, may provrdean answer. o

Sergeant Fll‘sl Class Tanksley. an actlve duty soldler
assigned to a Reserve signal company at Camp Parks, Cali-
fornia, was responslble for maintaining electronic equtpment
assigned to the company. He had the authonty to requtsmon
materials he needed to accomplish that mission.

An mventory ot' unit property revealed a masswe accumu-
lanon of unauthorized supphes and equxpment at the com-
pany A subsequent investigation 1dennﬁed Sergeant Tanksley
as one of the persons who had ordered and recetved the unay-
:thonzed supplies and equlpment Contrary to his pleas,_
general court-martial convicted Sergeant Tanksiey of dere-
liction of duty, making a false official statement, and willfully
suffering the loss of military property.?

The Army Court of Military Review affirmed the accused’s
conviction for dereliction of duty, holding that the court-
martial properly found Sergeant Tanksley guilty of willful

/—/—/—f—f—/—/—

failure to acquire light sticks and bayonets.30. On review, the

Court of Military Appeals will determine whether, the Gov-
emment s failure to prove the existence of a duty on Sergeant
Tanksley § part to acquire the light sucks and the bayonets
rendered the evidence legally msufﬁctent 1o support a finding

that Tanksley was guilty of dereliction of duty.

Defense counsel should consrder the rarnxﬁcatxons of

'Dallman in any dereliction of duty case, espec:ally when the

Government seeks to obtain a conviction using a “pack-door™
charge of conduct unbecoming an officer. As Dallman shows,

the breach of a self-imposed duty cannot gwe rise to a charge
-of dereliction of duty. or to an, assoclated charge of conduct

unbecommg an officer, The defense counsel also should pay
close attention to Tank.rley, whxch soon will determine how

{broadly Dallman may be applied. Ms. Johnson, Summer

Intern.

R

' The Pltfalk of Charging Oft’enses
Under the Assumlatlve Cnmes Act

Pursuant to the Ass1mtlattve Cnmes Act N q servlce
member who commits an offense under state law may be tried

by, court-martial for vrolatmg UCMJ article 134.32 The
-accused, however. must have committed the underlymg
;offense at a location that i is subject to the “exclusive or

concurrent jurisdiction” of the United States.33 In United
States v. Dallman34 and United States v. Jones,» the Court of

Military Appeals addressed the requirement that a military

Judge conductmg a provrdence inquiry must investigate the

jurisdictional status of the site of the offense.

In Dallman, the Court of Military Appeals found improvi-
dent the appellant’s pleas of guilty to wrongful distribution of
dangerous drugs in violation of a state ‘statute. The court
found the providence inquiry inadequate, in part, because the
military judge had failed to inquire into the federal jurisdiction
element of the offenses. The court also noted that the trial
defense counsel neither conceded that the federal govemment

%See United States v. Garrison, 14 CMR. 359, 361-62 (A.B.R. 1954) (holding that a dercliction of & nonmilitary duty is not a military criminal offense).

21See Dallman, 34 MJ. at 275.

BCM 9001116 (A.CM.R. 31 July 1991) (anpub.), petition for review granted, CM 9001116 (CM.A. 19 Tune 1962).

29S5ee UCMJ ants. 92, 107, 108 (1988).

30Tanksley, CM 9001116, slip op. at 4 (ACMR. 31 July 1991).
3118 US.C.A. § 13(a) (West Supp. 1992).

S2UCMI s 134 (1985).

i E FRAL

33United Stntes v. lmn 21 MI 184 186 (C.M.A 1986): Umted States v. Perry. 12 MJ. 112 13 (C.M A 1981) (summary dxsposmon)' Umted States v. Hams

27 M.1. 681, 682 (A.CM.R. 1982).
3434 M.J. 274 (CM.A. 1992).

3334 MLJ. 270 (CM.A. 1992).
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had Junsdacnon over the offenses, nor ‘indicated that he had
dlscussed the junsdxctxonal 1ssue with his client. The court
dlstmguished Uhited States v Kline,’8 in ‘which the Gov-
emment alleged, and the defense counsel conceded the exls-
tence of federal legxslauye Junsdlctlon P o

o

. In Jonres, the court affirmed the conviction of an accused
who had pleaded guilty to violating an assimilated state statute
:that prohlblted inhaling or delivering an intoxicant. At the
provxdence inquiry, the trial judge neither stated the elements
of the assimilated state statute nor defined “exclusive or con-
current federal jurisdiction.”’' The record, however, revealed
that the judge articulated the jurisdictional element, that the
accused discussed it with his defense counsel, and that the
accused unconditionally pleaded guilty to the assimilated
‘offense.37 Accordingly, the Court of Military Appeals mled
that the providence inquiry was adequate.

The commission of an offense on a military installation not
always will lngger federal _)unsdacuon under the Assimilative
Crimes Act.’ “[T}he existence of exclusive or concurrent
Federal jurisdiction requires the consent of the State where the
installation is located.”¥® As the Court of Military Appeals
stated in Uruled Srates v. Williams» “[Tlo demonstrate that
exclusive or concurrent Federal Junsdxctlon exists as'to a
military installation or other property owned by the United
States, [the Government] must . estabhsh[] not only that the
State involved ceded Junsdlcuon but also that the Umted
States accepted the cession.™?

“Federal Junsdxcuon not always will blanket an entire mili-
‘tary installation. One geographical section of an installation
may be subject to exclusive or concurrent federal jurisdiction,
while ‘g'nother‘ésec:uon of the same installation is not.4! Accord-

3621 MJ. 366(C.MA1986) S I
37ane.r, 34MJ at 272. L . v

SRy i

'nUmxedeau:sv Wilha.rns 17M.1 207, 212 (c.MA 1934) LoD
: I T Ly

39Id at 207

40/d. at 212 (citing Adams v, Un‘ited States, 319 U.S. 312 (1943&»' Lo
FRR SR T S VIR "!'I"'A [P A L ERO g Cul FESSTEI TS (ol USRS IR S PONES B AR AT 90

4,

42/d. a1 213; see also United States v. Bowers, 660 F.2d 527,531 (Sth Cir. 1981).

Williams, 17 M.J. a1 215.

#MCM, supra note 2, ML. R. EviD. 201; United States v. Carter, 430 F.2d 1278, 1280 Q0th Gir. 1970).. . . . .,
. ST A

45United States v. Irvin, 21 MJ. 184, 187 (C.M.A. 1986).
46UCMIJ art. 51(b) (1988).

4 Ummd Slates v. Wllhams 17 MJ. 207 215 (C.M A. 1984), see al.ra Unncd Stazes v. Casndy, §71 ZFIZd 534 (IOIh Clr '8 art demed 436 U S. 951 (1978)

48 United States v. Sadler, 29 MJ 370 374 (CM.A. 1990).
49]4, mt 375,

505ee UCMIJ art. 134(c)(5)(b) (1988).

ingly,’the apphcauon of the' Assnmllanve Crimes Act may
‘hinge on the preclse locauon of the sxms of the offense ona
fmhtary 1nstal]auon = B

Ly ,. [4 we ey e e IU.‘

i The Govemn{ent may prove that the sité of ‘an offénsé is
subject to' federal Junsdxéuon by a mere preponderance of the

‘evideiicé42 *Moreover, the existence’ of federa] legxslanve

jurisdiction over a geographical {ocation is a'matter of law4
and, therefore, may be noticed ]udxcmlly 4 ‘This judicial
riotice, however, may not be ‘implied—it must bé expressed on
the record of tnal 45 When the existence of federal legislative

"]unsdxcuon is purely a matter of 1aw, the Judge s deternnna-

tion is final.% ‘On the other hand, when some ‘factual uncer-
‘tainty ‘exists ‘about the Jl!l‘lSdlCthl’lal status of an- offense site,
'the finder of fact must determine whether the location is

‘'subject to federal legislative jurisdiction? = * ',

§r
R

When the Government invokes the Assimilative Cnmes Act

»»»»»

"to charge a state offense under ‘UCMJ article 134, the charged
‘act need not be servxce—dxscredmng or prejudxcxal to good

order and disciplinié 48 ngmﬁcantly. however. if the Govem-
ment alleges a violation of state law’ undér the Assimilative
Crimes Act at trial and an appellate court later determines. that
the Government failed to prove federal legxslanve Junsdlcuon
,the Govemment cannot fall back on the assertion that the
'charged conduct also happened to be semce—dnscredmng or

‘prejudicial to dxsc:plme 4 B

I

The Ass1mllanve Crimes Act does not penmt the tnal by

'court-martlal of every servxce member ‘who vxolates a state
“eriminal | statute on land subject to federal Junsdlcuon
‘Prov:sxons of ucMI arucle 134 specnﬁcally exclude state
’/capntal cnmes from tnals by courts-martial 50 Moreover. ‘a
hsemce member cannot be prosecuted under the Assumlauve

S PRETUR T I R 'r.". PR EN

-
;
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Crimes Act. as mcorporatcd in Article 134, for conduct which
clearly falls within the purview of a specific punitive article of
the Uniform Code [of Military. Justice].”S! - Finally, “the
Assimilative Crimes Act cannot be utilized to redefine
existing Federal offenses or to.enlarge the punishments

: i b N i N

$1United States v. Irvin, 21 MJ, 184, 188 (CM.A. 1986).
214, 185, ' o : |
3d.; see aLs'o Un.lted States v. Williams, 17 MJ 207 (C.M A 1984)

SRR PR SO

guthorized for them.”2 Consequently, when state law and the
UCM]J both encompass an offense and the state law provides
for the harsher punishment, :the provisions of the UCMJ shall
determine the maximum pumshment for the offense 53
CaptamLewxs T ,

1

TJ AGSA Practlce Notes

Faculty The Judge Advocate General's Schoal

~ Criminal Law Note
- The Good Faith Exception to the Exclusionary Rule
Applies to Commanders, Says

the Court of Military Appeals in
United States v. Lopez

_In deciding United States v. Lopez,! the five judges of the .

Court of Military Appeals showed little :sign of unanimity—
between them, they produced four diverse opinions. A
majority of the judges agreed, however, “that the good faith
exception to the exclusionary rule applies to .. . com-
mander(s].”2

Practitioners will welcome Lopez for at least three reasons.
First, it resolved the controversy that split the court—then
comprised of three judges—in United States v. Morris.3

Second, it revealed the factors the court considers most per- -
suasive as evidence that an application of the good faith. -
exception is jllSl:IflCd Third, it established the standard of

review an appellate court must use in examining a trial judge’s

1zed search or selzurc

Staff Sergeant Frank Lopez, the accused, was an Air Force
noncommissioned officer stationed in Spain. One of his .
duties was to issue ration cards to other members of his

INo. 66675, 1992 WL 207882 (C.M.A. 12 Aug. 1992).
28ee id. at *1.
328 MJ. 8 (CM.A. 1989).

4Lopez, No. 66675, 1992 WL 207882, at *1.

squadron. Apparently, the accused issued himself at least
three ‘unauthorized ration cards, which he used to purchase
tax-exempt items. Lopez’s illegal activity was reported to the
security pollce, who then notified Lopez’s squadron com-
mander, Major Harrison. Harrison knew that the accused was
responsible for issuing ration cards. He also knew that Lopez
previously had experienced financial difficulties. After
hearing from the security police, Major Harrison decided that

_he had prabable cause to believe that records relating to the

unlawful issuing of ration cards could be found in Lopez's
desk. He also expected to find unauthorized ration cards in
the accused’s car or barracks room. Accordingly, Major Har-
rison authorized a search of the accused’s desk, car, and room.
Before domg so, however, Harrison telephoned the instal-
lation staff judge advocate (SYA) to request an opinion on the
lawfulness of the proposed search. The SJA agreed that Har-
rison’s information “was sufficient for a search authorization.™
The search resulted in the seizure of a number of unauthorized
ration cards.

. Ldpez was"tried and convicted for steaﬁng ration cards and

- for using them illegally. At trial, he moved to suppress the
appllcauon of the good falth exception oa command-author- ~

seized ration cards on the grounds that Major Harrison had
lacked probable cause to authorize the Search The trial judge

‘denied this motion. Although the judge agreed that Major

Harrison; had lacked probable cause, he found the evidence
admissible under the good t'axth -exception in Mlhtary Rule of

Evidence (MRE) 311(b)(3).
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" 'The Air Forcé Court of Military Review disagreed. ‘Tt
concurred ‘with the trial judgé that ‘Harrison had lacked pro-
bable cause, but concluded that Hartison’s personal involve-
ment in investigating and prosecuting Lopez precluded any
finding that Harrison was “neutral and detached.”s ‘Conse-
quently, the Air Force court refused to apply the good faith
exception to Harrison’s command-authorized search, It reversed
Lopez's conviction and dismissed the charges.¢ The Judge
Advocate General of the Air Force then certified Lopez to the
Court of Military Appeals. After reviewing the case, that
court reversed the Air Force Court of Military Review.

In her lead opinion, Judge Crawford wrote at some length

about the “totality of the circumstances™ test-a commander -

must use to determine whether he or she has probable cause to
authorize a search or seizure.® Ultimately, however, she
declined to determine whether Major Harrison actually had
probable cause when he authorized the search. Adopting an
approach that contrasted sharply with the analyses of the trial

judge and the Air Force court, Judge Crawford declared, “We

need not determine if there was sufficient probable cause.

Because there was more than a ‘bare bones’ presentation of .

facts to Major Harrison, we hold that the good-farth exception
to the exclusionary rule applies.™

Iudge Crawford then analyzed ho}v. and why. the good
faith exception applied to this command-authonzed search.
She first exammed the dmfters analysrs o MRE 311(b)(3) 10

’32 MJ 924 927 (AFC M.R. 1991) : ‘
ﬁld. SRR

Lot et
ATt

She rioted that the analysrs states expressly that the good faith
exceptron articulated in United States v. Leonlv apphes to
searches and seizures authorized by a commander if he or she

is “neutrat and detached, ‘as defined in United States'v. Ezell."12
Judge Crawford then identified seven other factors:that a court
may consider in deciding whether to apply the good faith
exception. These factors were (1) the level of command of the
authorizing commander; (2) whéther the commander had
received legal training on search and seizure rules; (3) the
clarity of the rule governing the search or seizure at issue; @)
whether the evidence supporting the authorization was given
under oath; (5) whether the commander had reduced the
search authorization to writing; (6) whether the defect in the

- authorization was one of form, not substance; and (7) whether

the commander had obtained “the advice of a judge advocate”
before authorizing the search or s¢izure,1?

Finding that Major Harrison had been “impartial” and had
“not [been] motivated solely by revenge or vindictiveness,”

":Judge Crawford concluded that Harrison had been neutral and

detached.’4 She also opined that the information available to

:Major Harrison when he authorized the search had amounted

to “a substantial basis for finding probable cause.”15 Fmally.
she concluded that the polrce “reasonably [had] relied upon™

the search authorization in searching the accused’s desk,
room, and car.!6 Accordingly, she found that the good faith
exception applied to Harrison's search authorization.1?

"Comma.nders judges and mngmrates ‘must use a’ muhty of the crrcumstanccs" test 'when deterrnmmg probable cause under the Fourth Amendmenl. Su
generally MANUAL FORCOURTS-MARTIAL. Umted States, Mn. ‘R.EvID. 315(1')(2) (1984) [heremaﬁzr MCMI; Ilhnors v. Gates; 462 U.5. 213 (1933) ol

ooy
'See Lopez No 66675 1992 WL 207882 at ‘2 I.D "3

|

i i AR I et b e PSSR L A
Lo :

T
. g

[ e Nf ‘.‘ - L4 '

9Id. at*3, Iudgc Wiss s approach t6 this probable causc msue rs markedly different. Sec id. at *15 (Wrss. 1. o concumng) see also u;fra text lcoompanymg note 23.

1°MCM. supranote 7, MIL. R EVID. a1 analyns, app. 22. at A22 17.

1146805897(1934) - S o
126 MJ.307 CMA. 1979). " . i do:

FEE R A IR NP r',"‘"" ST Gt

13Lopez, No. 66675, 1992 WL 207882, at *3 (citing MCM .tupra note 7 ML R. Evid. 311 analysis; lpp 22, at A22- 17) Iudge anford‘l re.fcrence 1 levcls of
command and oaths merits further discussion. Either factor could affect a ooun s decisioh to apply the good faith exclusion substanm.lly Sl

+*:'That sn appellate court considering whether to apply the'good faith’ exception 10 8 comthand-authorized search will scrutinize a search authorized by the
oommander of & company, battery, troop, or similar element more closely than it would'a search ordered by a division or corps commander seems axiomatic..
Experience shows that the larger the unit an officer commands, the Jess he or she will be involved personally in maintaining good order and discipline in his or her
command. A commander's penonal contact with soldiers lessens as the level of command increases. A division commander, for example is far removed from the
dedly disciplinary matters faced by ‘the ' company commanders in that division. This personal distance strengthens the Govemment's argument ‘that the division
commander is “neutral and fetached” when he or she’ au!honns 'search or seizure.

A command-suthorized search or lerzure need not be s by an cath. See United States v. Stuckey, 10 M.1.347 (C.M A. 1981). Nevmhcless, most Judge
advocates agree that using 4n oath or affirmation it a 'good practice. 'An ‘oath impresses upon the affiant the seriousness of the event and the corresponding
importance of relating accurate information to the .commander. , This heightens the reliability of the information, making the commander’s reliance on that
information appear more reasonable. S o

4 Lopez, No. 66675, 1992 WL 207882, at *5. S e D , e g
15[d. a1 *6; cf. id. at *3 (remarking that Harrison had based his decision on “more than a ‘bare bones’ presentation of the facts™).

167d_at *6.

17/4.; ¢f. MCM, supra note 7, MiL. R. Evin. 311(5)(3).

26 'SEPTEMBER 1992 THE ARMY LAWYER«= DA PAM 27-50-238




* Judge Gierke concurred with Judge Crawford’s lead opinion.:

Unlike the three other ¢oncurring ‘members of the. Court

Judge Glerke d1d not wrxte a separate optmon TR T R

Chief Judge Sulhvan concurred in the result; however, he

specifically disassociated himself from two aspects of the lead
opinion. First, he objected to Judge Crawford's equating the
term “impartial” with the phrase \neutral and detached.”® The
Chief Judge stated that he could not accept the “proposmon
albeit implied, that the . *good- -faith exceptton 1o the exclu-
smnary rule.. requxres [only] that the commander 1ssmng [a]
search authorization be ‘impartial’ rather than neutral and.

detached.” Second, he rejected the lead opinion’s suggestion.
that “Manual rules” are dispositive of Fourth Amendment.

issues in the military courts. . Chief Judge Sullivan insisted

that the Manual for Courts-Martial's tules are outcome-:

determinative only when they “fully satisfy the demands of
the Constitution and the Blll of Rxghts as apphed in the
mlhtary context.”® -

Judge WISS also’ concurred in the result. He dlsagreed
however, with the common conclllsron ‘of Chief Judge Sul-’
livan and Judges Crawford and Glerlce that the standard for
appellate review of 2 commander’ s probable cause determma-
tion is the “substantial basis” test. Judge Wiss rejected the
majority view that the rationale behind Leon—that excluding
evidence has no “significant deterring effect™0 on judges or
magistrates—applies to command-authorized searches.2!’
Remarking on the important—and often personal—-role that a
commander plays in maintaining good order and- dxsclplme in
his or her command, Judge Wiss reasoned 'that an appellate
court should not afford a command-authorized search or
seizure the “great deference™ customarily given to a search or’
seizure authorized by a judge or a magistrate.2 Judge Wiss
would require a trial counsel to establish an “adequate factual
basis” in the record to ensure that an “appellate court[] may

“bopcz No. 66675 1992WL207882 at"‘ll (Sull.wan Cl eoncumng)
19]4 i Ce o :

o K
£ gt

I

conclude that {a] particular commander in {a] case is the sort
of official that the Supreme Court in Leon had in mind."23 :In .
advancing this assertion, Judge Wiss clearly proposed a de
novo standard for appellate review,’ although he d.ld not use
thattermexphcrtly I et ‘
i ‘
Judge qu s concurrmg oprmon is the most mterestxng of
the four. He began by stating that he concurred “with modest -
reservations.” . That Judge Cox jactually meant that he con-.
curred only i in the result was lmmedlately apparent, for he
plainly did not like the legal reasoning used by the other four
judges. ‘Adhering to his longstanding view ithat civilian
Fourth Amendment doctrine has little-place in military
society, ’Judge Cox refused to follow the examples of his
fellow judges in hig analysrs of Major, Harrison's search
authorization.2* He tejected the idea that the good faith-
exception applies to command-authorized searches and
seizures.? Instead, Judge pox insisted that no commander
can be “neutral and detached" in grantmg a search author-
ization. He remarked “The very term, neulra.l and detached
commander is an’ oxymoron for how can a person “com-
mand” a mxhtary unit and still be detached,‘dlsmterested, and.
neutral'?"27 “The litmus test that Judge Cox would apply to
determine the lawfulness of a command-authorized search i is.
whether the commander acted reasonably in iprdering the
search.2® Reviewing the record: in Lopez,:Judge Cox con-
cluded; [T]hls commander had ample reason to authorize the
search; 5o did the police officers conducting' the search. -
Indeed, everyone ‘acted ‘in good faith."® Because everyone
acted’ teasonably, Judge Coxlagreed with the | majonty that
ev:dence seized during Hamson s command-authorized
search was admrsmble under d1e Fourth Ammdment 30

Lopez marks a dramatic change in the law. .Three. years

earlier, in United States v. Morris3! the three judges of the
Court of Military Appeals could not agree on whether the

R0 S

z"Id a3 (lcad opnuon, cmngMCM .rupra notc7 Mu..R Ean 311 analysxs app 22,atA22 17 (C2 15 May 1986))

28ee id at '14 {Wiss, 1., concurring).

uld at *1510‘16.
”’dﬂ"lﬁ : . v O (N

gl

iy E 7 I N

“See e.g “ Unned Smes v. Alaander. 34 MJ 121 (C.M.A. 1992) (Cox J eoneumng) Umtcd Sutcs v. Schmm 33 M.J 24 (’CM A 1991); Unncd States \A

Morris, 28 MJ. 8 (C.M.A. 1989) (Cox, J., concurring in part and dissenting in part).-

B Lopez, No. 66675, 1992 WL 207882, at *9 (Cox, J., concurring).
2614, at *18 n.6.
7d. a1 %9.

b e

314, 81‘910‘10. R R L

BHda%0. R e

08¢e id. ’ v
3128 ML 8 (CMA. 1989). -~ ./
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good faith exceptiohapplied to command-authorized searches:+
Cltmg MRE 311(b)(3), then-Judge Sullivan held that the:
exteption did apply. Chief Judge Everett asserted that it did:
not.' He reasoned that “the association of commanding offi-'
cers with law enforcement and with the maintenance' of disci-
phne is too great to permit equating them to . . . magistrate[s].”32
Judge Cox refused to considef ithe appltcabxltty ‘of the good
faith: exceptlon because he foand that the comriander had"'
acted reasbnably ‘and responsxbly m anthonzing the search,®
N b A0 MO vk e S
" The three-way 'split in Moms essenually deprived mthtary;
practitioners of -clear guidance on the issue of good faith in’
command-authorized searches and seizures. . Lopez eliminated
this: problem Although Judge Cox continued to find the good.
faith exception inapplicable and irreleyant, a clear majority,of
the Court of Military Appeals ruled that the good faith excep--
tion applies 1o command-autharized searches and seizures.

Several other aspects of,Lopez deserve dtscussmn. Ftrst. all
five Judges dechned to decide whether Major Hamson s search
authortzatton was supported by probabIe ‘causeds A careful
réading of MRE 31 shows that'they properly refused to COn-
stder this issue." Military Rule of Evidence 311(b)(§) requires’
only that the ‘atithorizing commander have' ififormation ‘that’
provides a “substantidl basis for determining the existence of
probable: cause.36 ‘\Censequently; if a court finds that the
information available to the commander provided a substantial
basis for the commander’s decision, the court need not.examine:
the probable cause isspe further.. Unfortunately; in declining
to sule on whether probable cause actually existed in.the instant:
case, Judge Crawford commented only. briefly.on  what evi-
dence consitutes 8. substanttal basis for. 2 commander s pro-,
bable cause, determmauon Wlthout cmng to any authonty.‘
she merely stated that, because the information on which

i Bl
32 . o . L
- 12. 0 R L L il

331d. at 18 (Cox, J., concurring in part and dissenting in part).

Major HarriSon’ had acted 'was “mére ‘thana® ‘bare bones’

presentation bf facts,”37:the court did not have to'address ‘the’
probable cause issueifurther. i The “bare. bones” standard,"
however, is not found in MRE 311, nor did Judge Crawford
define it further in-Lopez; The standard is unhelpful because
it .blurs. the. “substantlal basis’ test enuncnated in MRE
311(b)(3) B :r:;"

Second man mllttary Jusuce pracuttoners seelnng gmd
ance ‘on the oge pphcatton ‘of the good faith excepuon to
the exclusiohary ‘fule- will conclude that the most significant’
factor in' Ldpez is the' commander's dedision to speak toa
lawyer before authorizing the search! Judges Crawford, Gierke,

and 'Wiss~a majority of the court-—identified Harrison’s
conversation with'the SJA ‘as persuasive eévidence ithat Harri-:

son had acted in"good faithi Each of these three judges cited
the. drafters’ analysis of MRE 311 :to:support his or.her ‘reli- 1
ance on this factar,:: To place too. great an emphasis on this.
element of their decisions, however, would be unwise,, Had;
Harrison not talked to a judge advocate, his- faxlure 10, do 80,
might not have precluded the court from applymg the good faith
excepuon to the search, No one factor in the analysis appears
outcome—determmanve A court lrnust wexgh every relevant
factor identified in the analysrs Ma or Harrison's fise of a|
lawyer appeared to be important to 4 majority of the Court of'
Military Appeals because it reflected reasonableness—-a funda-
mental Fom'th Amendment reqmrement.““ R il

'!EHT‘, .'.‘: i

One fmal aspect of Lopez wﬂl be tmportant to pracnttoners ;
This case set the standard for appellate. review of a trial judge's
application of the good faith exception. A majortty—Chtef
Judge Sullivan, Judge Crawford, and Judge Gierke—agreed
that the *‘substantial pasis™ test. a court must yse o Teview,a.
maglstrate s detenmnatton qf probable cause also apphes to.
commanders 39 ': : -

34 Judge Crawford declared in the second paragraph of her lead opinion that “[a]l] five judges agree that the good Iarth xception to the exclusionary rule applies to

this commander.” See Lopez, No. 66675, 1992 WL 207882, at *1. This assertion is incorrect. "'Chiéf Judge SulliVan,

. Tudge Gierke, and Judge Wiss agreed with

Judge Crawford's reasoning. See id. at *10 (Sullivan, CJ. ccmcurnng), id. at *14 (Wiss, J., concurring). Judge Cox, however, does not believe that the good faith ;
exception has any relevance to command-authorized searches or seizures. See id. at *18 n.6 (Cox, J.,, concurring). In Lopez, he nmply acknowledged that
“[a]lthough I do not belicve that the good faith excepum created in United States Yud Leon is ypropos to commeand-ordered gearchel and seizures; the reasonmg
advanced by Judge Crawford in reaching her conclusions is sufficiently analogous 10 my view to permit me to concur ‘with her that this scarch was carried out in
good faith and was reasonable under the Fourth Amendment.” Id. at *10 (citation omitted). In sum, three judges of the Court of Military Appeals agreed with®
Judge Crawford's legal analysis of this command-authorized search; one took another approach, but reached the same result.

35Chief Judge Sullivan, and Judges Cox, Crawford, and Gierke did not believe that the question of whether probable cause actually existed was relevant to an
application of the good faith exception. By implication, they suggested that, in Lopez, the issue remained unresolved. Judge Wiss, however, stated that he wauld”
not “recvaluate” the conclusion of the trial judge and Air Force Court of Military Review that Major Harrison had lacked probable cause. He remarked, “I view
that conclusion in the accused’s favor as the law of the case.” 'Id.at *15 (Wiss, J.; concurring).. Given that. faetunl d’etcrminanon: made by the trial eourt.and eourt
of review are binding on the Court of Military Appeals, Judge Wiss's view is the betterlpproadt. IR SR TR f PUERTEAE

36MCM, supra note 7, MiL. R, Evip. 311(b) (3) (B) (emphasis added); see also STEPHEN A. SALTZBURG ET AL., MILITARY RULES OF EVIDENCE MANUAL 249 (3d ed. -
1951).
Aonitoe
37 Lopez, No. 66675, 1992 WL 207882, at *3.
G L \ Py
38See id. a1 *5; see also id. at *17 (Wiss, J., concurring). This emphasis on reasonableness dovetails with Judge Cox's view on how the Fourth Amendment should
apply 1o the military. See id. at *10 (Cox, J., concurring); see also supra note 24 and accompanying text. R R

395ee, e.g.. Lopez, No. 66675, 1992 WL 207882, at *3, *6; id. at *10 (Sullivan, CJ., concurring). Judges Wiss and Cox did not agree. Judge Wiss essentially-
would have substituted a de novo standard for the substantial basis test The difficulty with this approach is that adopting a de novo standard ignores the plain
language of MRE 311, See MCM supra note 7, MLL. R. Ev. 311(b)(3)(B). Judge Cox does not believe that the good faith exception applics to a commander. .Seét
Lopez, No. 66675, 1992 WL 207882, at *18 n.6 (Cox, J., concurring). From his perspective, the issue of a standard of review had no relevance. Were Judge Cox’s
view to prevail in a future decision, he apparently would use a “totality of the circumstances™ test to evaluate a commander’s reasonableness in authorizing & péarch
or & scizure and would accord reasonableness “its ordinary meaning.” Id. at®10.
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‘Lopez shows that the good faith exception to the exclu-
siondry rule applies to command-authorized searches that meet
the requiremeénts of MRE 311(b)(3).: iAfter Lopez, a trial

counsel arguing for the application of the good faith exception-

should insist that the trial judge need not address: the issue of
probable cause if ‘a “bare bones™ présentation of facts was
made to the commander. Defense counsel, on the other hand,
should argue that MRE 311(b)(3) requires a "'substantial basis”

test and that the “bare bones” test mentioned in: Judge Craw-
ford’s lead opinion cannot override the plain language of the
Manual for Courts-Martial. -Defense counsel also should
arguethat,"even if a:“substantial basis” existed for a com-
mander’s decision to authorize a search, thé!good faith excep-
tion’ should apply only ‘if the commander was neutral and
detached and the: police execiiting the authorization ‘acted
reasonably. - Both trial‘and defense tourisel:must develop the
record carefully to allow appellate review of the trial judge's
application of the new rule expressed in Lopez. Major Borch.

| Contra}.‘t iaw Note

Lot R s o S
Fiscal Law Update:
Congress Proposes Major Changes
in the Funding of
7 v .Minor Military Construction Projects:

; Eéch;yeér, Congress. asserts control over milifaty spending

through the annual authorization and appropriation acts. “In
the February issuc of The Army Lawyer4® we reported that
Congress had increased the funding thresholds for unspecified
minor construction projects 0 $1.5 million and had authorized
obligations of up to $300,000 from operation and maintenance
funds for individual minor construction projects. To
differentiate more clearly between military construction

Ty
: ‘

Ll

40See Anthony M. Helm et al., 1991 Conrract Law Develapmm—Th: Year in Review, ARMY Law., Feb. 1992, at 3, 7

#LHR. Conr. Rep. No. 527,102 Cong., 15t Sess. 314 (1992)." -

investment and routine, recurring expenses, Congress now
proposes to-expand the definition of “military construction” to
include any alteration, repair, or minor ¢onstruction project
that extends the useful life of a facility and costs more than
$15,0004 Congress also proposes to amend 10 U.S.C. § 2805
by reducing from $300,000 to $15,000 the funding ‘threshold
for minor iconstruction or repair projects ‘ising operation and
maintenance funds.#2 -If enacted, 'these changes will alter
significantly the manner in which the Department of Defense'
(DOD) classxﬁes and funds minor construcuon pro_|ects ‘
. PLEPI

What w1ll mls mean to an mdmdual installauon? The
unpact may be substantial. - To comprehend the impact of the
proposed changes, one must understand- how ‘the. DOD ‘cur-
rently classifies and funds'its minor military construction.
projects. To understand the classification and funding process,
one should begin with a review of key definitions. “Military
construction” currently includes “any construction, deve)op-
ment, ‘conversion; or extension of any kind carried out with
respect to a military installation.”43 ~A| “minor construction
project,” on the other hand, is construction at a'military instal-’
lation that involves a single undertaking with an approved cost
of less than $1.5'million.# Congress generally funds con-'
struction projects’in’the annual military construction appro-
priation act.45 : In ithis act, Congress also appropriates limited
funds for minor tonstruction projects. 46 These funds are
known as unspecified minor construction funds. An installa-"
tion must submit a request to Headquarters, Department of the
Army, to obtain approval of, and funding for, any minor con-
slrucuon pro_|c<:t whose cost is expected to ex¢eed $300 000 47 l

The mllltary construcuon funds are not the DOD g only
source -of monies for construction. : Congress expressly has
autharized the DOD to use alternative funds to finance certain:
construction projects. Accordingly, DOD ‘components may
use procurement funds to provide government-owned
facilities to contractors;# research and developmem funds to

o

Slee 7

ST

42Congress also would reduce to $15,000 the amount that thc DOD eould draw fram opmnon nnd mmmenance funds 1o carry out mmor omsu-ucuon pro,]ects and .

repair projects involving Reserve Component facilities. /d: at 315.
410USC. § 2801(a) (1933)

“To qua.hfy as a minor cmsr.rucuon pl‘OjcCt, [ proposal must mclude nll work necded 0 pmducc 'y gomplete md usable facxhty or & complete nnd usablm
improvement to a facility. 10 US.CA. ¢ 2805(a) (West Supp. 1992); Der’'t oF ARMY, REG. 415-35, CONSTRUCTION: MINOR CONSTRUCTION, EMERGENCY
CONSTRUCTION, AND REPLACEMENT OF FACILITIES DAMAGED OR Dasmom paras. 2-1(a), 2-2; id. glossary, sec. Il [hemmﬁcr AR 415—35]

1992, Pub. L. No."102-136, 105 Stat. 637 (1991).

43Congress funds military construction in lump lum nppmpmuon for cacil of the mi]nary depanmmu Su, eg. Mnlna:y Conmucnon Appmpnmons Act :

46 For fiscal year 1992, Congress appropriated to the Amy $11 million for unspecified minor military construction projects. See id. Use of military construction ,
appropriations requires written approval from Headquarters, Deparimént of the Army.'See DEP'T oF DEFENSE, DIRECTIVE 4270.24, UNSPECIFIED MINOR
CoNSTRUCTION, EMERGENCY CONSTRUCTION, AND RESTORATION OR REFLACEMENT OF DAMAGED OR DEsTROYED Facmuris (Mar. 23 1983) [hemmfu:r DOD DIR.
4270.24]; AR 415-35, supra note 44, para. 2-1.

47 AR 41535, supra note 44, para. 2-6.

“DepamnmlofDefm:gAppmpﬁaﬁms Act for Fiscal Year 1991, Pub. L. No. 101-511, 104 Stat. 1863 (1990). " % =i i v o v o5 v 000 fe 000
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finance research; developmental; or test facilities;*? and
operation and maintenance: funds to finance minor mxhtary
construction pro_)ects oostmg $300,000 or less.50 veo oo
SIS dor e L s ;

In the past, the DOD has favored the use of operatxons and
mamtenance funds to. finance minor' construction. projects
within the statutory limitation of 10.U.S.C. § 2805(c).’! Using
operation and maintenance funds: for ‘minor construction
projects permits a-service secretary.to expend: available
unspecified minor gonstruction funds for other purposes.
Moreover, an installation commander currently can draw on
operation-and maintenance funds without obtaining approval
from his or-her service secretary—sor the secretary’s desig-
nated representative——to finance minor. mrhtary construction
pro;ects that do not exceed $300 000 20 oz o
An mstallatlon currendy may use operauon and mamte-»
nance-funds to finance a maintenance and :repairiproject,
regardless of its cost,33 that is performed “in connection:with a
facility”34 and to finance minor construction projects  under
$300,000. *Maintenance™ includes the fecurring, periodic, or
scheduled work necessary fo preserve a facility in a condition
adequate to ensure that the facility'may be uséd effectively for
its designated functional purpose.s3 i “Repair” is.the
restoration of a failed, or failing, facility {0 -a' condition ‘ade-
quate to permitiit to be used effectwely for its desrgnated
funcuonalpurpose“ AT T L Bl e ‘

N B y enactmg the proposed changes, Congress would hmlt an
installation commander’s use of ioperation and maintenance
funds, permitting the commander to use these funds to finance
only minor construction projects. costing:less than:$15,000.
Congress also would reclassify-as military construction many.
projects presently classified as repairs. “Consequently;,:an
installation would have to draw on the unspecrfxed mxhlary

' ' CRpoond U L Ty Sl
AT b TfV;: 1

15 I B LS E A Ny

construction . account tofund any :nonrecurrent facility woik,
costing more-than :$15,000, that is performed to extend the
useful life of the facility, ; The installation could continue 1o
classify as expenses facility: work under $15,000 that extends
the useful life of a facility and work over $15,000 that is.
routine ot recurrent and is necessary to preserve: the physical
structure of a facility or its support system.: This concession is:
important because the proposed amendments: specifically
permit installations to continue to draw.on:the ioperation and-
mamtenance account ;o fund work classxﬁed as expenses i
i ey

LIf enacted the amendments Congress has proposed would
affect operations :throughout the. DOD. : They sharply would
reduce .not-only -the number of minor military construction
projects approved at the installation or major command levels,
but also the number of projects approved at t.he sedretanal level.
Majorcameron TN i LA TR

I S LTI e :::‘:‘:lf‘ e

SRR ,.»_ RPN

Intematzonal Law Note

RN
\l.

 Civil Disturbance Rules of Engagement:
Jomt :I‘ask Force Los Angeles
Vore U e g e g
: I PR

Late on the evening of 1 May 1992, as Los: Angeles seethed
in the turmoil of the most serious civil disturbances an
American city has experienced in this century, the commander
of the newly created Joint: Task Force (JTF) Los Angeles
directed the drafting of joint rules of engagement (ROE). ' The!
new rules were to consolidate the ROE contained in a Defense
Department operation plan called “Garden Plot™5. with the'
ROE developed by the elements comprising the JTF. .Creat-:
ing and coordmanng the ROE for: ths mlssmn was’ alformxd-»

0 S G T r g vl D T ke IEREESN.

'y SRR S S

49See 10 U.S.C. § 2353 (1988). Depanment of Defense Directive 4275.5 also permits the use of research and development funds to- construct facilities on &
military installation if a contractor later will operate and maintain them. See DEP'T oF DEFENSE, DIRECTIVE 4275.5, ACQUISITION AND MANAGEMENT OF INDUSTRIAL
Resourcas (Oct. 6, 1980). The directive further authorizes the use of these funds for minor construction projects costing $300,000 or less. /d.; ¢f. 10 US.C.A. §

2805(c)(1)(WestSupp 1992). L T SOy TV S R A PR SRSt S PIR AS R

5010 U.S.C.A. § 2805(c) (1) (West Supp. 1992), Use of mﬂ1tary construction apprcpmuons for projects in this ¢ategory requires written approval from.
Headquaners Department of the Army (Corpl of Engmeers) Sez AR 415-35 supra note 44, para 2-1

TS Y BTG '
SiThe DOD requues msmllanons to use opemuons a.nd rnamtenance funds for pl'D]eClS with a fonded cost of 33(1) 000 or less See generally DOD DIR. 4270 24
supra note 46.

; OIS R TN o vw\“
32 A major command (MACOM) must approve the use of operation and maintenance funds for minor military construction projects costing $300,000 or less. A
MAQOM, however, often will de.legate thxs authontyto ils msmllanon commanders C)" AR 415 35 supra note 4, paras -6(b) 2-6(c) (amhonzmg MACOM: to
delegate approvat auxhonty). S Ry ‘. Pl . .

53A MACOM may approve pro_lects costmg 32 nulhon or leu an T OF ARMY. Rno 420-10, FacwLrBs Enomnnxmo MANAGEMENT OF INSTALLA’HON
DIRECTORATES OF ENGINEERING AND' Housmvg, para; 3-2 (2 Tuly 1987) {hereisiafier AR 420-10]. " The Secretary of the Army may lppmve pro_;ects exceedmg the,
MACOM approval level. Id.

“Nauonal Defense Aut.honuuon Act t'or Fxscal Yearx 1992 and 1993 Pub L No 102-190 105 StaL 1290 (1991)

SSAR 420 10 supranote53 sec II. ER] r.‘,r'Zi\ O I VA A [N SN AR T
561d, T e Me gm0 R AT
57Dep't of Defense, Civil Disturbance Plan Garden PIot{(15 Feb. 1991). = 7% . R e LR RA I ST R L A
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able task. The rules had to guide soldiers assembled from a
variety of commands in their.uses of force to respond to street

rioting that threatened the safety of every local citizen and ;.

task force member.

Civil disturbance ROE ‘almost always must be geared to
diverse force compositions. Joint Task Force Los Angeles
was composed of 9844 members of the California National

Guard, drawn from the 40th Infantry Division (Mechanized)

and the 49th Military :Police Brigade; 1500 Marines from - .

Camp Pendleton; and 1767 soldiers from the Army's 7th

Infantry Division (Light) at Fort Ord. At any given time
between the 1st and 6th of MAy, 2600 National Guard troops,

440 Marines, and 680 active duty soldiers could be found

patrolling the streets of Los Angeles. That these individuals

be provided with concise ROE to guide them in the perform-
ance of their critical mission was essential.

The ROE created for J'I'F Los Angeles reflected input ﬁ'om
each of the commands participating in the mission, together
with specific guidance provided by Forces Command, United
States Army; the Joint Chiefs of Staff; and Headquarters,
Department of the Army. The Commanding General, JTF Los
Angeles, approved the final draft of the ROE at approximately
0100 hours on 2 May 1992. Using local purchase procedures,
a field ordering officer acquired 12,000 pocket-sized copies of
the ROE, which then were distributed to the troops dispersed
throughout Los Angeles. By 1300 hours on the 2 May, each
member of the JTF had a copy of the ROE and each had been
briefed by an active duty judge advocate about the meanings
and effects of these rules

Key issues addressed in drai‘tmg the ROE for members of
JTF Los Angeles included the proper uses of lethal and non-
lethal force, warning requirements, Irmrts on’ automauc fire of
weapons, changes to arming orders, use of sniper teams, and
employment of riot control agents. The followmg passage
duplicates the ROE used by JTF Los Angeles o

A. Every service [member] has the rlght under law to use
reasonable and necessary force to defend himself [or herself]
against violent and dangerous personal attack. The limitations
described below are not intended to infringe this right, but to
prevent the indiscriminate use of force.

B. Force will never be used unless necessary, and then only

the minimum force necessary will be used.

(1) Use nondeadly force to:
(a) control the distm'bance:
- (b) prevent crimes; [and]

- (c) apprehend or detain persons who have committed
crimes. - ' '

(2) Use deadly force only when: W
(2) lesser means of force [are] exhausted or unavailable;

(b) risk of death or serious bodily harm tomnocentper-
sons is not significantly increased by the use; and

© purpose of use e [is:]
l—self—defense to avoid death or serious bodrly harm;

2—prevention of [a) crime involving death or serious
bodrly harm

3—preventron of destruction of public utrlmes that
have been determmed vrtal by the 'I'F commander;

4—detent10n or prevention of escape, of persons who
presenta clear threat of loss of life. ,

"(3) When' possrble. the use of deadly force should be pre-
ceded by a clear warnmg that such force is contemplated or
rmnunent. ' :

(4) Wammg shots wrll not be used.

" (5) When firing, shots wrll be armed 0 wound, 1f possrble
rather than kill.

(6) Weapons wrll not be ﬁred on automaue
(7) When possrble, let crvrhan pohce arrest 1awbreakers

" (8) Allow properly rdenuﬁed news reporters freedom ‘of
movement so long as they do not mterfere wrth your mission.

© Do not talk about this operatron, or pass on informa-
tion or rumors about it, to unauthorized persons; refer them to
your commander. e .

*(10) The JTF commander withholds authority for use of

" riot control agents and sniper teams.,

St e

SEPTEMBER 1992 THE ARMY LAWYER - DA PAM 27-50-238 31




C. Amming orders: R
Bayonet

Arming ;

Order Rifle - Scabbard -+ - Bayonet
AO-1 Sling - OnBelt .- Scabbard
AO2 7 Pot " " "OnBel ' Scabbard
AO-3 Sling ' OnBelt . ' Fixed
AO4 " port ‘OnBelt  Fixed
AO-5 “Port " OnBelf - ' Fixed =
AO-6 Port OnBelt  Fixed

R T IEAEE A
S RS T PN S AR S I

N S
These carefully crafted ROE accomplished their purpose.
The service members deployed in JTF Los Angeles carried
approximately 350,000 rounds of ammunition and 3700 tear
gas grenades, but they fired only twenty rounds throughout
the entire crisis,”® - Unit commanders strictly. accounted for
each shot fired. National Guard soldiers. fired fourteen shots
at an individual who attempted to run them down with his
car.5® Task force members fired two more rounds at another
person who tried to run over police and National Guard soldiers,
and the final four rounds were used in subduing a robbery
suspect who resisted arrest.$0 The remarkable fire discipline
the JTF troops displayed while patrolling the streets of Los
Angeles may be attributed not only to their outstanding train-
ing and dlsclphnc. but also to;the ROE that had bcen drafted
for the mission. .

Operational law. Judge advocates confronted with similar
situations and missions in the future can draw upon these ROE.
Significantly, the JTF Los Angeles ROE do nqt deny-—and
actually emphasize—the soldier's inherent right of self-defense.
Rules of engagement that fail to address this issue clearly
invite tragic mistakes.s! That planners should tailor ROE
specifically to the mission their units shall perform'is equally
1mportant Although the civil disturbance ROE used in Los
Angeles well suxtcd the needs of that operaﬂon. they [may not

o

In Hand Belt

-

Cr Dee P

Magazmel .

Pistol " Baton "% Chamber - : 'Control :
Holstered  Belt In Pouch 'OIC/
Clow oty JEmpty o WNCOIC -
Holstered ~ Beli , . InPouch =~ OIC/ '
o LY fEmpy o NCOIC
Holstered . Hand - ... InPouch 1" OIC/ :
o s o [Empty ,,,Ncorc i
Holstered Hand " In] Pouch e v
oL [Empty . ..NC.OIC PR
Holstered:  Hand - 7 . Weapon - OQIC/ -
s eT e b Empty o NCOIC
" Weapon  OIC

provxde a suxtable example for othcr sxtuauons To axd opera-
tional law planners, the International Law Division, The Judge
Advocate General's School, U.S; Army, (TTAGSA) has
included the Los Angeles ROE and other-civil disturbance
ROE in the new Operauanal Law Handboak 62 Lleutenant
Commander Rolph. : ‘

o b

LegalAsszstance Items Lo L

The following notes have been prepared to adv:se legal
assistance attorneys (LAAs) of current developments in the
law and in legal assistance program policies. - They also can
be adapted for use as locally published preventive law anlcles
to alert soldxers and their families about legal problems and
changes in the law. We welcome articles and notes for inclu-
sion in this portion of The Army Lawyer. Send submissions to
The Judge Advocate General's School, ATTN: JAGS-ADA-
LA, Charlottesville, VA 22903-1781.

I S S T A R

) A Tax Note g

Deducubzluy of Loan Ongmauon Fees

Many legal asmstance chents purplhase homes usmg loans
guaranteed by the Departmcnt of Veterans Affalrs (VA) or

R NS

$tHary Summers, Fire Discipline All the Way to L.A., WasH. Tives, May 21, 1992, 21 G4,

$9]d. eI i
4,

o ' e w e [EUR Y i) i ot . o Yol v "
AR l [ DAAP [ EE ¥ I A T B IR S IR DR R A

€1That ambiguous and unduly restrictive ROE contributed to the deaths of 241 Marines in the 1983 terrorist bombing of the Marine battalion landing team
headquarters in Beinxt, Lebanon, was & principle finding of the Long Commiszion. See CoMM'N ON BERUT INT'L AIRPORT TERRORIST ACT, DEP'T OF DEFENSE,
RePORT oF THE DOD CoMMISSION ON BERUT INTERNATIONAL AIRPORT TERRORIST ACT, OCTOBER 23, 1983 (Dec. 20, 1983). Obviously, the American presence in
Beirut in 1983 did not involve a law enforcement mission and had no domestic civil and criminal law consequences. The ROE for Beirut primarily were concemed
with avoiding accidental combat actions or injuries.

62InT'L L. Div., THE JUDGE ADVOCATE GENERAL'S SCHOOL, U.S, ARMY, JA 422, OPERATIONAL Law HANDBOOK (1992).
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the Federal Housing Administration (FHA). For many years,
the Internal Revenue, Service (IRS) refused to allow a
taxpayer to claim as deductible interest the “loan origination
fee,” or “points,” the taxpayer had to pay a Jending institution to
obtain a VA or FHA loan.6? Early this year, however, the IRS
apparently reversed this policy. It announced in Revenue
Procedure 92-12 that a cash basis taxpayers4 who purchased a
principal residence after 1990 may deduct the points he or she
paid to ﬁnance tlus transaction if he or she satisfies a five-part
test set forth in the revenue procedure.&5 .

This announcement generated considerable ; excrtement in
the military commumty because it 1mplled that a service mem-
ber who pays a. VA or FHA loan ongmauon fee may deduct
that fee as interest. In l1st1ng examples of deductible points,
the IRS specifically mentioned “loan origination fees.”$ It
also stated that a taxpayer can fulfill one element of the five-
part test simply by showing that the settlement statement (Form
HUD-1) from his or her purchase of the home identifies the
amount the taxpayer would deduct as points. ‘Many military
taxpayers can satisfy this: requirement without difficulty. In
most home purchases financed with VA loans, the settlement

statement discloses a loan origination fee, calculated as a per- |

centage of the loan amount.67 - -

The IRS recently ratified this interpretation of its announce-
ment when it amended Revenue Procedure 92-12. " Revenue
Procedure 92-12A states unequivocally that a taxpayer may
deduct a VA or FHA loan origination fee if the taxpayer
satisfies the requirements of Revenue Procedure 92-12.6¢
Accordmgly. many military taxpayers who used VA or FHA
loans to purchase homes in tax years begmmng after 31
December 1990 now may deduct their VA or FHA loan origina-
tion fees as interest on Schedule A, Itemized Deductions.

Legal assistance auomeys should pubhcrze this information
to ensure that it reaches service members and military retirees.
A taxpayer who purchased a home in 1991 or 1992 using a

VA or FHA loan should review his or her tax return and Form
HUD-1. If the taxpayer previously filed a federal income tax
return without deducting the VA or FHA loan origination fee,
he or she may want to file a Form 1040X, Amended U.S.
Individual Income Tax Return, to correct his or her tax
liability and to obtaln a refund

In the past. some mr]nary taxpayers have treated VA and
FHA loan origination fees as purchase expenses on their mov-
ing expense formis, Any taxpayer who did so'and found that
his or her moving expenses exceeded the maximum deduct-
ible amount should consider l'eporung the VA or FHA loan
origination fee as points on Schedule A and recalculating his
or her movmg expenses. . This approach should increase the
taxpayer’s total itemized deducuons. reduce his or her income
tax lrabrllty, and resultina refund

Revenue Procedure 92-12 appears below as it will appear in
the Cumulatzve Bulletin. Taxpayers hopmg to deduct loan
origination fees should note. that they. may do so only if they
satisfy all of the requrrements listed in section three of the
revenue procedure They also should understand that the reve-
nue procedure does not apply to points paid on refinancing a
loan.$? Major Hancock. .

Revenue Procedure 92-12

Section 1, -Purpose

In order to minimize possible disputes regarding the deduct-
ibility of points pard in connection with the acquisition of a
principal residence, the Intema] Revenue Service will, as a
matter of administrative practice, treat amounts as points that
are deductible for the taxable year during which they are paid
by a cash basis taxpayer if the requirements of section 3. of
this revenue procedure are satisfied.

r

63Rev. Rul. 67-297, 1967-2 CB 87. The purchaser’s loan origination fee often is referred to as “points.” Because VA or FHA loan purchasers have not been sble
to deduct loan origination fees as interest, they usually have treated the fees as purchase expenses and have applicd d lhan toward their moving expense deductions.
See TIAGSA Practice Note, Deductible Moving Expenses, ARMY I.Aw Aug 1991, at 46. o

& Most taxpayers arc cash basis taxpayers. A cash basis taxpayer uses the cash method of lcootmnng for tax purposes.  He'or she reports all items of income in the
year in which he or she actually or constructively receives them and deducts all expenses in the year they are paid. An accrual basis taxpayer, on the other hand,
reports income when it is eamed, regardless of when he or she actually receives it, and deducts expenses wh he or she i incurs them, not when t.hcy are paid. See
generally INTERNAL REVENUE SERV., PuB. 538, ACCOUNTING PERIODS AND METHODS (1992). o .

65Rev. Proc. 92-12, 1992-3 LR.B. 27; see also TIAGSA Practice Note, Deductibility of Home Martgag‘e "Pomu, ARMY LAW Mar. 1992. at 41 (discussing
Revenue Procedure 92- 12 and descnbmg the ﬁve pomt test).

66Rev. Proc. 92-12 §3.01, 1992-3 LR.B.27.

61See Bemard P. Ingold, The Department of Veterans' Affairs Home Loan Guaranty Program: Fnend or Foe? 132 Mn. L. RBV 231, 237-39 (1991) (ducussmg
VA financing requn'emems). ‘ . :

65S¢e Rev. Proc. 92-124A, § 1, 1992- 26 LR.B. 20. Neither Revenue Procedure 92- 12A, nor Revenue Procedure 92-12, address the “VA funding fee” imposed
pursuant to 38 U.S.C.A. § 3729 (West Supp. 1992). The IRS probably will not extend to funding fees the “interest” interpretation it now applies to loan origination
fees. Aeeordmgly, many service members probably will conunue to include funding fees as purchase expenses when ealculanng their moving expense deductions.

69In most cases, a taxpayer may deduct points pud when reﬁnancmg an existing loan only to the extent that he or she uses the new loan's proceeds to improve his
or her primary residence. Rev. Rul, 87-22, 1987-1 C.B. 146, Consequently, points on many refinancing loans are amortized over the lives of the loans. See Rev.
Proc. 87-15, 1987-1 C.B. 624.
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Section2 Background con e formtoanestabhshedbusmesspracuce‘ '

i I Lol Lof chargmg points for loans for the ' °
.01 Secuon 461(g)(l) of the. Intemal Reve- DI U acqmsmon of personal residencesinthe’ "+ "
.« nue Code provides that interest thatis. - : - - 1" area in which the’ residence ‘is located. '
. » paid by a cash basis taxpayer and thatis . .- ’ . - and the amount of ‘points paid must not -
properly allocable to any period (A) with .= " exceed the amount generally charged in
respect to which the interest represents ' " ‘ ~ . that area. Thus; if amounts desxgnated
1. -a charge for the use or forbearance of - - - - as points are paid in lieu of amounts that
..~money, and (B) which is after the close v © % s are originally stated separately on the
- of the taxable year in which the interest . . . settlement statement (such as appraisal
. is paid, must be capltahzed and treated, = - ... .. _fees, inspection fees, title fees, attorney
> .j,:asrfrt were paid in the period to  which. .. YU fees, property taxes, and mortgage
. ,gltlsallocable e e e " """ insurance premiums), those amounts
L ‘ ‘ ' . - "' -are not deductible as points under this
02 Secuon 461(g)(2) of the Code provxdes o B revenue procedure s
" " that the rules of section 461(g)(1) do i ‘ ca e oo
not apply to points paid in connection - e .04 Patd for Acqu:smon of Pn’nc:pal B
_ with indebtedness that is incurred in “.." i Residence, The amounts must be paid '
' connection with the purchase or . .. . in connection with the acquisition-of '
o s iimprovement of, and that'i issecured by, = =/ .. the taxpayer’s principal residence, and
oW 'the ‘principal residence of the taxpayer = the loan must be secured by that resi- -
: ' to the extent that, under regulations - T dence. Sec sections 4.02 through 405 ..
" prescribed ‘by the Secretary the pay- "~ = s -+ of this revenue procedure for examples ... -
" *ment of points is an established busi- of points that do not satisfy this require- ;- -
ness practice in the area in which the =~ ment.
indebtedness is incurred and the amount o o
of points paid does not exceed the amount ‘ X .05 .Pazd Dzrectly by Ta:qoayer The amounrs s
generally charged in that area. : L .. must be. pard directly by the taxpayer :

~ An amount is so paid if the taxpayer ;
- provxdes from funds that have notbeen

Section 3. Application e "~ borrowed for this purpose as part of the
o . overall transaction, an amount at least
The Service will, as a matter of admnmstranve pl'acuCe treat " " equal to the amount required to be
as “deductible pomts any amounts' pald by a cash basis tax- B applied as pomts at the closing. The
payer during the taxable year in’ cases. where all of the fol- ~amount provided may include down
lowmg requrrementsaresatmﬁed S o , payments, escrow deposits, earnest

o ' money applied at the closing, and other

RN 13 | Deszgnated on Unzform Semement R -+ funds actually paid over at closing.
Statement. The Uniform Settlement =~ - - e ST w
Statement prescribed under the Real
Estate Settlement Procedures Act of Sectron 4. Limrtatrous
”-'1974 12 U.S.C. sections 2601 et seq. -~ ' -

(i.é., the'Form HUD-1) must clearly ' Lo Th1s revenue procedure does not apply to the followmg

designate the amounts as points incurred ‘amounts:
.. . in connection with the indebtedness, for . N
. .example-as “loan origination fees” - . -, 01 Pomts pard in. connecuon with the acqur-
(including amounts so designated on -~ -~~~ oo - sition of a pnncrpal residence, to the
Veterans Affairs (VA) and Federal o o "' extent that the points are allocable to an
'Housing Administration (FHA) loans) I . ... amount of principal in excess of the
“loan discounts,” “discount points,” or . o aggregate amount that may be treated as
“points.” acquisition indebtedness under sectmn
163(h)(3)(B)(ii) of the Code. - ‘
02 Computed as Percentage of Amount Bor- ‘ o
" rowed. The amounts must be compared =~ .02 Points paid for loans the proceeds of o
as a percentage of the stated principal which are to be used for the improve- ‘
. amount of the 1ndebtedness mcurred by e st wow. - . -ment, as opposed to the acqulsmon of a

>thetaxpayer, sEpti S : .\:jpnnc1palresrdence

.03 Charged Under Estabhshed Buszness .03 Points paid for loans to purchase or im-

 Practice. ‘The amounts paid must con- ~ * * ' © . prove aresidence that is not the tax- °
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- :payer's principal residence, such-as.a.® -
. :second- home, vacation property,invest- =
‘mentpmperty.”oru'ade,orbusinessprop- S

B A I T S

‘.04 Points paid on-a reﬁnancingloan, home

- equity loan, or line of credit, even though
the mdebtedness is secured by a prmcr-
“pal résidence. - T

‘.05 Points paid by the seller of a° prmcrpal ‘
e resrdencetoOronbehalfofthebuyeras]“‘
‘ “"part of the transaction. In applying

attach a service member’s military pay after the federal
government has deposited the pay electronically in a financial
institution? The answer to both questions appears 1 be yes,
unless a state law prevents the attachment."1

An LAA cannot advrse a clrent srmply to stop using direct
deposit. On 22 April 1992, the Comptroller of the
Department of Defense approved'a policy requiring military
personnel and DOD civilian’ emplbyees regularly to use
electronic transfers to deposit their wages directly into their
bank accounts. The Defense Finance and Accounting Service
(DFAS) later promulgated guidelines to implement this
policy.”2 These guidelines became éffectrve on 1 August

' section 3.05, these amounts are deemed '
'm0t to have ‘been paid ‘directly by the =
o '“taxpayer If the seller pays any amountf
~to or 'on behalf of the, buyer, and the
bhyer and the seller do not explxcrtly _
 allocate the amount to pomts , the amount"'
""" id allocated, 1o the extent possible, to
) expendrtures other than pomts e

Section 5. "r’:rrec'ﬁoe'nrfe - e

Thls revenue procedure IS effectrve for pomts pard by cash
basis taxpayers during taxable years begmmng after Pecem-
ber 31, 1990.

[ S E L SEE

Section 6. Effect on Other Documents

Rev. Rul. 57:541, 1957-2 C.B. 319, and Rev. Rul. 67-297,
1967-2 C.B, 87, which provide for the treatment of loan
ongmatron fees on FHA and VA loans will not apply fo cash

basis taxpayers Who satisfy the requuements pf this revenue'

procedure with réspect to loan origination fees paid, dunng
taxable years begrnmng after December 31, 1990.

Consumer Law Note
L ) “Drrect Depos:l Mrlztary Pay—ane Target
. for Attachment by Judgment Creditors

1992. They provide, in relevant part, '

.y :z‘

- Is a service meémber who ‘deposits military pay directly into <

his or her banking account vulnerable to a judgment creditor?

May a judgment creditor evade a statutory prohibitionon . . . - .
gamnishment.of federal wagesﬂl srmply hy askrng a court to G e

DOD 'consrders the requirement to par-
ticipate in . .". [the] direct deposrt [and]
electronic transfer [program] . a
reasonable condition of employment for

__ civilians, including those who through a .

RIS

. gram]—[upan] .
..reenlistment,. apporntment as an

' competitive selection are promoted or
reassrgned and a condrtion (Ff service for

mrhtary personnel for ‘actions including
. commrssrons enhstrnents reénhstments, .

and rettrements

direct deposit program,] and those énrolled
[in this program] on or after August 1, 1992,
are requxred to conunue under the program

In addition, on’ or after August 1, 1992,

enrollment is reqmred for' y

LA Milit membersnotcurrently; o
. enrolled in {the direct deposit pro-, .
. enlrstment

" officer, or acceptance of a regular '
commission. -

b. Active duty military acces-
v sions——upon arrival at therr first

SR permanent duty station[s).

c. Reserve and National Guard
~ personnel—upon arrival at their

'first unit[s] of assignment; when ¢ .

mobilized or recalled to active
_; duty; and after demobilization or .
- . deactivation. :

0See 42 U.S.C. § 659 (1988) (precluding gamishment of military pey for obligations other than child support and alimony).

71 Attorneys in the field report an increasing trend among judgment creditors to attach military wages sfier the government has deposited these wages direcily into a
debtor-service member’s bank aeeoum. 'Ilre author is aware of no federal prohrbmon on lnachment of mrlrury pay once the pay is deposited in a financral

institution.

7T2Memorandum, Director, Defense Fin.and Accounting Serv., subject: : Implementing Guidelines for Direct Deposit (21 July 1992). The DFAS pomt of t:ontaet'_

for direct deposit issues is Mr. Bruce Budlong. He may be reached at (703) 607-1588.
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All personnel presently enrolled in [the o



Loboa ol o de Military. retireeS, annuitants, - .. £ £oeis
Inirent o and: Voluntary Separation Incentive | ~innsiviy
R (VSD separations—military person-; ¢ ioiintiiad
: nel retiring: or recalled to active ;. . sl
duty; new annuitants; and members
et priiy; separating under [the] Vi, IProgram Tot

s lJl'” tomnn o ound ol el O R ¥<is T
LT e.. New seryice academy and e
Reserve Officer Training;Corps:  '.: oz
4(ROTC) mrdshlpmenandcadets s i

[
S
)

[
{

SN R B AL SR S s e
SR

S oo n e New,fArmed Forces Health N
N T Professxons Scholarshrp Program . - ‘{ Alog
paruc1pants Gy e gy AT SRR

orny 8- New[ly hired].civilian em- .
ployees,.‘,,. - gnd [employees who
. ha\(e been] , . competmvely pro-
. moted 0rreass1gncd o

YR
J:,\”

The DFAS gmdehnes excmpt certam cat'egohes of person-
nel from the enrollment reqmrements They also specify that
the 1n1t1at.10n of drrect deposu; payments to civilian employees
in bargammg umts wnll Pr¢ eed subject 1o union ) negotiations.
Finally, the guidelines contain a grandfather clause that
exempts from mandatory enrollment certain persons who
previously were. notlenrolled, or were not requu’ed to enroll, in

.t’:l~>

.."". L o '!'4“;\ L

A service' member’ may fequest 5 wanfer of lhe dlrect deposit
and electronrc fund ‘trahsfer requrrements The op riE()rlumues
for such a watver, ibwever,’ “appedr 'to bevery. i

active duty service member’s whit comander may Waive the
service member’s enrollment reqmrement for up to one year if
the commander’ determmes that excusmg the service member
from enrollment -would serve the ‘best interests of both the
service member ‘and the DOD.- The COmmander also may

extend an existing warye” S bJect to the samé dntenon

M See id.

v

~ge0uh T i ek ovirf

The guidelines provide that:a commiander. or.other approvat
authority may grant a-waiver. to:ease.a pdyee’s financial diffi-
culty, to compensate for a payee’s financial irresponsibility, or
to respond to other extenuating or compelling circumstances.
Practically speaking, a unit commander probably would not
approve a waiver:t0 permit g service member 1o avpid pay-
ment of court-ordered attachments."§ Nevertheless, LAAs
should consider waiver requests in appropriate cases. Proce-
dures for submitting requests are detailed:in the guidelines.”

Can an LAA pursue any other actions on behalf-of a client
facing artacﬁment? ‘Should the J.AA a(!vrse ;he client to close
the account mto whlch tlyc clrent § pay is ;leppsned? The
gurdelmes warn t}lat delwduals (except retirees and
annurtants) who fail to. estal:lxsh a [drrect deposxt] account or
to secure F walver from the ¢ appropnate authonty, in the
manner [prescribed], will be subject to adminisirative action.”
Occasionally, however circumstances 1][ ictate that a client
must stop’ drrect deposrt u'nmediately The LAA then should
be prepared o persuade the chent 'S cham of command that the
punitive provision’ is not mandatory, but is merely a policy
Statement allowmg a commander’to’ inifiate’ administrative
actions in appropnate cases. Effective advocacy on behalf of
the client is essential, especially when credxtors obtamed
default judgments, the client received no ‘advance notice of “the’
resultmg attachments, and the client’s family will ex ence
substantial hardship if the direct deposit'continués. Major
Hostettdr. 77 1L 10w 2Ty D SR s et il

Famlly Law Note

RIIIE LY A H AT S SN | [T W E)

T ot édoptwn Reimbursement Upfiate ST e
Secli on'638 of the ‘National Defense Authonmflon Ac for
Fiscal'Years' 1988 aid ‘1989 ‘credicd an adoption reimburse-

ment 131: program 78 Under that program,’™ ‘a soldier who'

“initiated"s the i;mopﬂon Of a’child between 1 October 1987

b l(I‘ ¥ 't,““é.

e Y Ry

74 Service members, fetirees, and armuitants who 1 ne.nher enrolled, nor were requued to be enrolled, in a direct deposn program before 1 August 1992 need not
pamcxpate in such a program jmmediately., .The DOD will compel them to enroll in 8 direct deposit program only if they enlist, reenlist, accept regular or reserve
commissions, retire, are mobilized, or are recalled 16 active duty. See id. Similarly, DOD civilian employees who neither enrolled, nor were required fo enroll, ina
direct deposit program before 1 August 1992 must m.uuu: direct deposit accounts only if they are promoted or teassrgned cY:mpeuuvely. pcpaml.ed and recmployed
mobilized, orrecalledloncuvemﬂrtaryeemoe. ld SR NS RERTEE RIS PYRN
10
75“[W]aivers [general.ly] shou]d be temporary i a.nd [should] allow individuals sufficient nme tQtesolve lhon term probl:ms prior to disenrollment” from a direct

deposit program. ld B T . ‘t"'l"\‘l")?

Aty ? dnor stdor o e wnisad v v s

76A nonexempt individual may apply for'a w:nver hy lubnmnng a written request th the‘desrgnated lpproviﬁ luthomy The lpplxcan't st provnle ade qi.{aIe
documentation to substantiate the waiver request.'/An spproving authority must notify ‘the servicirig finance offide in wntmé when he of she grdnts a Waiver; statitig
that he or she has excused the applicant temporarily from the direct deposit requirement end informing the office of the waiver's exprrauon date.

77 Any attomey who has prevented a Judgment crednor from maclung a ehent ] duecl.ly deposrted milnary pay is enooumged 10 noufy the aul.hor at DSN 274 7115
{ext. 368) or commercial (804) 972-6368. . . G ot rekin e g 0t RERER RELE INETRY L et

W T
(st

"‘Pubsli No. 100-180, § 638,:101 Stal’.. 1019, “%-0&(1987)v 5 % PREI T AR TR S OB O '.{;L,v i ;g‘r:‘,-‘z Do :,_\l”\"_... woLpe b deirdy e

fobwiie o ERRE ?‘w;‘ Ty SR g RN O PRI (TR AP AT T

79 See National Ddense Aul.honzauon Act for Frscal Years 1990 and 1991, Pub. L. No. 101-189, § 662 103 Slat 1352 1465 (1989)

82 According to Department of Defense policy, proceedings are *initiated™ on the date of lhe home stndy.vor on l.he dare of thc duld's plaeemml in the adoptive”
home, whichever occurs later. AT e . gLt ned el PR T
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‘and 30 September 1990 could ¢taim ‘reimbiirsement 'of up' to
$2000 for necessary adopnon expenses. ! ‘A sbldler who
adopted miore than ‘one’¢hild could recover up to “$2000 per
adopmn. iptoa maximum of $5000 per calendar year” The
test program expired at the end of fiscal year 1990. Soldiers
wishing to submit reimbursement applications for adoptmns
initiated during the. test. penod had o do S0 no later than ;30
September 1991.

P fa e Y

Secuon 651 of the Natronal Defense Authonzauon Act for
Fiscal Years 1992 and 199383 reinstated this program perma-
nently.® The permanent program:is available to.service
mermbers. who serve at least 180 consecutive days on:active
duty. Like the test program; the permanent program permits a
soldier to recover up to $2000 in “qualifying expenses”$3 for
each adoption. A soldier may claim reimbursement for the
adophons of more than one ¢hild; however, the soldier fay
not receive more than $5000 in oné ¢alendaf ‘year.86 ‘Any
money a soldier recelves under the program, lS taxable to the
soldier as income. A

R R s DY ST SR e
The program has several significant limitations. A soldier
may claim qualifying expenses only-for:the:adoption of a
child under the .age:of eighteen8?; The travel expenses the
soldier, or his or her spouse, incurs in completing the adoption
cannot be reimbursed®8 and ;o payments: of any kind are
permmed before an adopuon becomes final.$9 Fmally. the
éxpenses a soldier incurs by arranging a pnvate adoptmn are
not reimbursable. The program will reimburse only the “rea:
sonable and necessary expenses”9° a service member incurs in
obtaining an adoption through a ‘state or local dgency. or
through a nonprofit voluntary agency that is.authorized by law
to place chrldren for adopuon ”
I FORERAPEITI B H IS 1
A soldrer must file:for: relmbursement Wwithin one year. of
completmg an adoption. At present;:final procedures to

Comgert el
“Pub. LNO. lm—lso }638(0). 101 Stat 1019, l107 (1987). SNRN ;

e SNSRI LEME (AT

S

proeeSs and pay claims have not beéen promulgated. ‘The DOD
f,pucrpates ‘that soldiers will apply for reimbursemeénts ‘at their
ocal personnel offices. ‘Orice a personnel office has revrewed
and certified a claim, it will forward the claim to the DFAS
Center in Cleveland Ohro, for payment.” The local ofﬁce ntself
actually wrll not process or pay the elmm ‘ S

Any sold1er who completed an adophon aftér. 5 December
1991 and now is close 10 separation or retirement,: should
register his or her intent to apply for’ reimbursement before
leaving active duty. A soldier can do so, by muailing a letter to
the DFAS center in Indianapolis, Indiana,%! or by sending
written notice to the local finance and accounting office. - This
hotification should include the following information: (1) the
soldier’s name and ‘social secunty number; (2) the soldier’s
retirement ‘Gr expitation term of servicé (ETS) date; (3) the
date the adoption was finalizéd; and (4) an address and tele:
phone number at whlch the soldrer can be reached after his or
her renrement or ETS e

Legal assmtance attomeys may obtam addmonal mformanon
about the ‘adoption 1 reimbursement program by calling Captam
Laurel L. Wﬂkerson of the  Army Lega] Assrstance .Office,
Offi icg of The Judge Advocate General. ' She may be. reached
at DSN 227-3170 or (703) 697-3170. Mapr Connor.

R ST

A'Esﬁ'te'éﬁnniiigﬁo'tesf

L A summary of the lmng wﬂl stamtec for all ﬁfty states and
the’ District ‘of Columbia appeared in the May 1992 issue of
The Army Lawyer.52° Pennsylvania subsequently enacted a
living will statute?? that does not appear in that summary.

fi s B 2
P £ ) P

83Pub. L. No. 102-190, § 651, 105 Stat. 1290, 1385 (1991) (codified at 10 U.S.C.A. § 1052 (West Supp. 1992))

84 Although the program is supposed to be permanent, the House conference report calls for the General Aeemmmg Ol'ﬂce to cmduct s two-year ltudy 0 assess
the value of the program as.an incentive for recruitment and retention. "H.R.-REP, No 311, 102d Cong,, 1st Sess. 554 (1991). - S F 1 N Gl

85Qualifying expenses are “reasonable and necessary expenses,” specifically including adoption agency fees, placement fees, legal fees and eoun &m‘s, mechcal
expenses, expenses relating to the biological mother's pregnancy and childbirth, and temporary foster care. See 10 U.S.C.A. § IQSZ(g)(]) (West Supp. 1992).

8614. § 1052(e).

€11d. § 1052(a).

8874, § 1052(z)(LXA).

87d_§ 1052(c).

90See id. § 1052(g); cf. supra note 85.

91A soldier sending written notice to DFAS should mail the letter to the following address: Director, Defense Finance and Aeeounnng Semcc. Indmnapohs

Cem.er. A'I'l'N DFAS IN-SAE—C (R. Hrll). Indmnapolu IN46249 2250 .

92TIAGSA Practice Note, Living Will Laws, ARmMY Law., May 1992, at 44,

Tt

93The Advance Directive for Health Care Act, 1992 Pa. Laws 24 (amending 20 Pa. Cons, STAT. §§ 5401-5416, effective 16 Apr. 1992).
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.- In its new legislation, Pennsylvania recogmzed an .indiyid-
ual's right to refuse “life-sustaining treatment.” The Pennsyl-
Iama Iegxslators applied this crmcai term very, broadly 94

ike most other living will’ laws. the’ Pennsylvama statute
mcludes amﬁcxal resuscitation and mechamcal resplratlon in
its definition of hfe-sustammg lreatment To these ‘heroic
measures, however, the Statute adds invasive surgical proce-
dures, kidney dialysis, the use of blood products and antibiotics,
dnd nutrition or hydration by artificial or invasive proce-
dures 5 - Slgmﬁcantly, the Pennsylvania'law ‘redulres ‘the
maker of & hvmg will to state specifically the forms of treat
merit he or: she does not Want to undergo %6 ' ‘

ere most states, Pennsylvama reqmres that a statutory hv-
mg will be written and properly witnessed.®? . The living will
becomes operative only if the declarant subsequently becomes
mcompetent and is diagnosed as bemg pennanently uncon-
scious or in terrnmal condition.%8 ., . S ‘

e Pennsylvama law authonzes the declarant to appomt
surrogates to make his or her health care decisions if he or she
becomes incompetent.?® It also limits the u'nplementatlon of
the living will of a pregnant womsn, 100 jmmunizes from civil
or criminal liability health' care workers who withhold treat-
ment from a pauent pursuant toa hvmg will,101 and clarifies
the obligations of i insurance prov1ders to pohcyho]ders who
execute living wills.102 - .= : :

The statute includes a sample living will.1 03 The state legis-
lature recommends that declarants .use the sample format, but
does not require them to do so. After revising the form to reflect
the conditions of military life, the Army included it in the
Legal Automation Army-Wide System, Automated Legal
Assistance Services Software (LAAWS-LA), version 4.01—
an update to LAAWS-LA version 4.0—~which was distributed

carlier this summer. The Army version of the Pennsylvama ‘

sample directive appears below Major Peterson e

DECLARATION

I, (client’s name), (Social Security Number), of
Pennsylvania, a member of the United States Armed Forces,

94 See ZOPA. CONS STAT §§ 5403, 5405(b) (Supp 1992)

A B Ot e jpee

currently in (current duty location) pursuant to military orders,

being of sound mind, willfully and voluntanly make this -

Qeclarauon 10 be. followed if I become mcompetent This

declaration reflects my firm and settled commitment to refuse

gge-sustammg n'eatment under the cu'cumstances mdxcated'
low.,

AN 10 amdoraiin SR TLTRIRES ‘I,-‘ Ceno o R

& I dlrect my attending physician to thhhold of w1thdraw
life-sustaining treatment that serves only to prolong the pro-
cess of my dying, if I should be in a ten'nmal condmon or ina
state of permanent unconscmusness o

[P 1
I 1

I direct that treatment be hmlted to measures to keep me
comfortable and to relieve pain; including any pain that might
occur: by thhholdmg or w1thdrawmg hfe-sustammg treat-
ment. L R T

In addmon, rf I am in the eondmon descnbed above I feel
espec:ally strong about the followmg forms of treatment:

Gogronre
T

“1()do () do not want cardiac resusc1tauon v

; I()do()donotwantmechamcalresplrauon o

¢ 1()ydo () do'not warit tube feeding or &ny other amﬁclal of
invasive fOrm of nul:rmon (food) or hydrauon (water) E

I ¢ ) do ( ) do not want blood or blood products

-
I ( ) do ( ) do not want any form of surgery or mvasxve

dxagnosdctests ey e g
. I()do()donotwanthdneydtalysxs“

1()d0()donotwantanub10ucs

I realize that if I do-not spemﬁcally mdtcate my preference |
regarding any of the forms.of treatment listed above. I may
receive that form of treatment, - v ooz Gl e

Other instructions: S

I () do () domot want.to designate another person as. my
surrogate to make medical treatment decisions for me if I

U e e TVORENBEED O O] w0 Te i 005 D0 a0l it

X : ‘ EARTEA N R

95ld $ 5403 Other than Pennsylvama. only thiee states have ltmnory provmons allowmg for depnvauon of nutrition and hydrauon Su TIAGSA Pracnee Note,

:upranote92 nt45-50 e
9520 Pa. Cons STAT § 5403 (Su-pp 1§92) g
$71d. § 5404(a).

981d. § 5405.

99]1d. § 5404(b).

100/, § 5414.

1°lld § 5407

1021d. § 54100) (“[nlo pohcy shall be legally ""“F"“‘d or invalidated in any manner by the Wﬂhhdamg of life- lustammg \reatment fros

notwithstanding any term of the policy to the contrary™).

103]4. § 5404(). - R LS I TSR EUE S S8 CILIE: MR

T P . T . ey
S D A e PRI SR TAE PR N T i

TON g T TR ORI § RN BT LT BRIy
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should be mcompetem and in‘a temunal condmon or in a state
of permanent unconsciousness, < ¢

- Name and address of surrogate (If apphcable)

Name and address of substrtute surrogate (1f surrogate
designated above is unable to serve):

I made this declarationon the . day of(_mMﬂ

Declarant's signature:

: Deciarant's address:

The declarant or the person on behalf of and at the direction
of the declarant lmowmgly and voluntanly SIgned thxs wntmg
by sxgnature or mark inmy presence

thness s srgnature

Witness's address.

IR

Witness® s srgnature:

Witness's address: -

' GeOrgxa lemg thl Statutew‘

Georgia recently amended its hvmg w1ll statute. The
statute105 now enables a person to execute a directive ordering
health care providers to withhold life-sustaining procedures,
nourishment, and hydration from the person if he or she enters
a coma with no reasonable expectation of regaining con-
sciousness or a persistent vegetative state.1% A declarant pre-
viously could direct only that life-sustaining procedures be
withheld if he or she emtered a terminal condition.17

R AT i

The amended statute expressly recognizes a living will exe-
cuted under the previous statute, regardless of the form used
or the date of execution. Nevertheless, when draftmg a living
will for a client who expects to use that document in Georgia,
an LAA should use the form printed below.1%8 This form—a
modification of the sample directive set forth in the amended
statute—also may be found in LAAWS-LA version 4.01.
Major Hancock. . , L

o LIVINGWILL

Lmng wxllmade on._ 2199 0

I, (client’s name),10% (social security number), of (client’s
domicile), a member {or spouse of a member] of the United
States Armed Forces, currently in: (current duty location)
pursuant to military orders, being of sound mind, willfully and
voluntarily make known my desire that my life shall not be
prolonged under the circumstances set forth below and do

1. If at any time I should [check each option deslred]
( )have atenmnal condmon ' S

(__) become in a coma [sic] w1th no reasonable expecta-
tion of regaining consciousness, or
} (” ) become in a persistent vegetative state [sic] with no
_ reasonable expectation of regatmng s1gn1ficant cogmtlve
function, o

as defined in and established in accordance with the proce-
dures set forth in paragraphs (2), (9), and (13) of Code Section
31-32-2 of the Official Code of Georgia Annotated,* I direct
that the apphcatron of hfe-sustammg procedures to my body
[check the option desired]:

104 First l.ieutzuant James Guelcher, an MA assrgned to the Ofﬁce of lhe Staff Iudge Advocate. U. S Arrny ng-nal Center and Fort Gordon. Fon Gordon, Georgu.

provided the information used in this note.

105802 1992 Ga, Laws 1926.

106G A, Cobg ANN. § 31-32.3(b) (Michie Supp. 1992); but cf. id. 5 31 32-ll(d) (limiting eﬁicaqr of : hvmg will whm the declarant also has executed a durable

health care power of attorney). .Subsection 11(d) provides,

* Unless otherwise specifically provided in a durable power of sttomey for health elre. a hvmg wi]l is .
. the agent authority [to direct] . .
Ireatrnent under the same circumstances as those covered by 2 declaration under this chapter.

. {can]. .. serve pursuant to a durable power of attomey [granting] . .
. lustaxmng

Seeid. § 31-32-11d). -

moperauve as long as...an agcnt
the wnhdrawnl or vnthholdmg of life-

i

‘The Georgu statute precnsely defines the terms “coma” and persisient vegetative state. A coma is & “profound state of unconscrousness caused by diseasc,
injury, poison, or othcr means and for which it has been determined that there exists no reasonable expectation of regaining conscionsness.”. Id. § 31-32-2(2). A
“persistent vegeunve state” is a “state of severe mental impairment in which only involuntary bodily ﬁmcuons are present and for Whldl there u:sts no reasonable

expectanou of :egammg ngmﬁumt eogmuve function.” Id. § 31-32-2(9).
1075ze Ga. Cobe ANN. § 31322 (Michre 1991) (amended 1992).

18Cf. Ga. Cop Axw. § 31-32-3(b) (Michie Supp. 1992) (sample living will).

19 Throughout the remainder of the form, the author uses “NAME" where the client’s name should appear. The LAAWS-LA Living Will program inserts the

client's name wherever NAME appears in the form.
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() including nourishment and hydraﬁon, T
) ineh'xd%ng hydtation. but not nounshment, or’
) excludmg nounshment and hydratton. - »
be w1thheld or w1thdrawn and that I be penmtted to dxe, , 5

2 In the absence of my ablhty to give dtrectlons regardmg
the use of such life-sustaining procedures, it is my intention
that this living will shall be honored by my family and physi-
cian(s) as the final expression of my legal right to refuse
medical or surgical treatment and accept the consequences of
suchrefusal nt anc aceept .

3 ‘Iflama female and1 have been thagnosed as pregnant
this living will shall have no force and effect, unless the fetus
is not viable and I indicate by initialing after this sentence that
I want this 11v1ng wnll to be camed out’_ (‘Imttal) '

4. I understand that I may revoke this living w111 at any
time;

5. Tunderstand the full import of this living wﬂl and I.am
at least 18 years of age and am emottonally and mentally com-
petent to make thlshvmgwnll N N P IE NN
- NAME

Of . ool dn iy
County, Georgla

I hereby thness thts hvmg wﬂl and attest that. ‘
L % SRy
(1) NAME is personally known to me and I beheve NAME
to be at least 18 years of age and of sound mmd '

(2) 1am at least 18 years of age;

(3) To the best of my knowledge, at the ttme of the
execution of this living will, I .- ="~ o

(A) Am not related to NAME by blood or
marriage;

(B) Would not be entitled to any portion
of the estate of NAME by will or by opera-
tion of law under the rules of descent and
distribution of this state; ;

(C) Am not the attending physician of
 NAME or any employee of the attending -
physman or an employee of the hospital or -
skilled nursing facility in which NAME is a
patient;

(D) Am not directly financially respon-
sible for medical care rendered to NAME;

and o

.- (E) Have no present.claim against any

pomon oftheeslateofNAME. s g e J -;_

(4) NAME has signed;this document in my presence as
above-instructed, on the date above first shown. .

[P

~_Witness Pplypie e g
Soc. Sec No

Witness .. .7 i
Soc. Sec. No

. Paragraph (13) Code Sectton 31-32-2 of the Ofﬁcxal Code
of Georgia Annotated provides: . - i

""" “Terminal condition” méans incurable con- ~ “ '
" dition caused by ‘disease, illness or injury ‘'
which, regardless’ of  the application of life- "
sustaining procedures, would produce death. .. .
- The procedln'e for establishing a “terminal * *
condition” is as follows: Two physicians, . ..
one of whom must be the attending physi-
cian, who, after personally examxmng the .
" declarant, shall certify in writing, based upon
conditions found during the course of their.. . .
‘examination, that: R '

(A), There is no reasonable
expectation for improvement in the

G e condxt:onofthedeclarant and TR0
RN RS S

(B) Deathofthé declarant from sk
e these conditions willoccur‘as:a - L
<ivn e result of such dtsease. tllness, or. AR

G ‘mjury VR A ' ’i ,‘;:r '

Addtttonal witness are reqmred when thls living wxll is
signed in a hospital or skilled nursing facility.

I hereby witness this lmng wﬂlandattest thatm I “bel'iene

;. NAME to be of sound mind and to. have made tlus hvmg w1ll

willingly and voluntarily.

T thness SR R
S - (By statute, this addmonal wit-
CEREA ness must be a medical director
B of [a] skilled nursing facility, or

[a] staff physician -not partic-

- ipating in the care of the patient,

o " R - or.[the] chief-of the hospttal
s e e medical ‘staff, or [a} staff ‘phy-

sician or hospital designee not
i. .. - (00 o participating in the care of the
patient.)

sl D0 coal e e ST N e et AT
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- Mzchtgan[dwngWﬂiLaW“o a_"m’y a.

Although Mnchtgan has pot: enacted a. lwmg will Jaw
prescnbmg a specific living will form;, a. Michigan court
probably would ‘uphold a living will. .One commentator has
asserted persuasively. that the Mlchtgan Patient’s Rights
Act!! indirectly vahdates living wills, 12 The Mlchlgan act
authonzes an individual to appoint a patient advocate to

“‘exercise powers concerning care, custody, and medical treat-

ment decisions” on the individual’ s behalf 113 The patlent
advocate must “take reasonable steps to follow the desires,
instructions, or gmdehnes gwen by the patient while the
patient was able to pamclpate 1n _care, éusmdy. or medtcal
treatment dectsmns. whether g1ven orally or as wntten in the
desxgnatlon appomting the patlent advocate 114" The act
presumes that “[tJhe known desires’ of the' pauent expressed or
evidenced while the’ pattent is'able to pamc1pate in ‘medical
treatment decisions'are . i-. in the ‘patient’s best interests.115
Because Michigan’s statutes do not require a'declarant to use
a specific document to instruct his or her patient advocate,
LAAs using the living will forms in LAAWS-LA version 4.01
may select the option, “NONE OF THOSE LISTED BELOW,”
from the menu screen when selectmg a fon-n for tlus state
Major Hancock. : ,

Legtslatton Al‘fectmg New York Veterans and Reservtsts

-New York recently enacted legislation extending beneﬁts to
individuals who served in Operation Desert Shield; Operation
Desert Storm; and the expeditions in'Grenada, Lebanon, and
Panama. This note summarizes notable changes the state
legislature made to New York’s civil service law, education
Iaw, insurance law, and tax law.

Civil Service

-New York affords hiring and promotion preferences to

veterans.!16 A disabled veteran may add ten pomts to his or

~ employer.!2

-

her score on a competitive examination for an original
appointment and five points to his or her score on a competi-
tive promotion examination.:*'A ‘'veteran who is not disabled
may. claim five additional points on an examination for an
original appointment and 2.5 points in a promotion examina-
tion.:As recently amended, the New York Civil Service Law
extends these credits to holders of expeditionary medals for
service in Lebanon (from 1 June 1983 to 1:December 1987),
Grenada (from 23 October to 21 November .1983), and
Panama (20 December 1989 to 31 January 1990) and to
veterans who served in the Persian Gulf during Operations
Desert Shield and Desert Storm (from 2 August 1990 to the
end of hostilities with Iraq).11? The new leglslauon also pro-
vides that any service member whose military duties pre-
vented him or her from taking an appointment examination
after he or she applied for a competitive civil service position
may compete for the position “by means of a specxal military
make-up exanunanon mig

“The surviving famﬂy member of a deceased pubhc em-
ployee who participated in the New York State health care
plan is ehgx‘ble for continued coverage under this plan if the
decedsed ‘worked for the State of New York or “a political
subdivision thereof” for at least ten years.!1® A'1991 amend-
mient ‘waives this ten-year requirement if the deceased died
‘whnle on acnve service in the Persnan Gulf combat zone.120

An employee enrolled in the New York. publxc retirement
system who takes leave from his or her job to serve on active
duty ordinarily may obtain retirement service credit only if he
or she pays an amount into the retirement fund equal to the
sum that he or she would have contributed had he or she
remained on a state or local payroll.12! The amendments waive
the payment requirement for any person called to active duty
on or after 1 August 1990, and before 1 January 1993, who
did not receive his or her full salary from his or her civilian

1

110Captain Lawrence W. Wilson, USAR, & special LAA in Grand Rapids, Michigan, provided the information used in this note. .

11IMicH. Comp. Laws ANN. § 700.496 (West Supp. 1992).

112§e¢ Marilyn A. Lankfer, The New Michigan Patient’s Rights Act, 70 Mici. B. J. 582 (1991).

1BMjcH. Comp. Laws ANN. § 700.496(1) (West Supp. 1992).
14148 700.496(9)(h).

11514, § 700.496(7)(D).

16N.Y. Cv. Serv. Law § 85(2) (McKinney 1991).

W7 See id, § 85(1)(c) (S)H8).

18N.Y. MIL. LAw § 243-b. (McKinney Supp. 1992).

1I9N.Y. Crv. SERv. Law § 165-2 (McKinney 1991).

12N.Y. Cv. SERV. Law § 165-2 (McKinney Supp. 1992).
12IN.Y. Civ. SERv. LAw § 243 (McKinney Supp. 1992).

12[4. § 243-a.
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.\Education:,_ Co g fry g

T TR TP
T i

v B neny sl T et oty S0 e anaiurg
i New.Xork 'S ucauon law, prohrbxts ‘unfair education prac-
tices.!23 . An-amendment to this:law forbids a postsecondary
educational institution from imposing an:academic or
financial pénalty ‘'on any student who left the institution to
serve on active ‘duty in time of war. ¢ Accordingly,’a veteran
whose wartime service interrupted his or her studies before
the end of a term should receive a tuition credit or a réfund of
tuition and fees.124 ‘Another' amendment éxtends scholarship
awards to children of deceased or ‘disabled New York' veterans

who served dunng the penods of hosuhty ldentlﬁed above 125/

Gty

" “Before. 1984, New York offered real estate tax exempttons
only to homeowners who were “seriously disabled” or who
had purchased, their residences with funds derived from
mrlnary service.! 126 In the absence of dlsabxhty, few' Vlemam
era veterans quahfted for thrs exemption. . The. leglslature
since has elrmmated l.hlS ‘source of funding” restriction,
Veterans their spauses, and the unremarried surviving spouses
of deceased veterans now .may receive limited real estate tax
exemptions: for “qualifying residential real property.”1?7
Nominally, the basic tax exemption for this property is ﬁfteen
percent of the property’s assessed ‘value.!? The exemption,
however, may not exceed $12,000 or *‘the produict of [$12,000]
multiplied: by the state equalization rate.”129 Veterans who
served in‘a combat zone may claim an ‘additional exemption,
8 : S T | F I A

“ o

{5N.Y, Bove, Luw § 313 ekinney Sopp. 19920, © |
‘ f o . [T dat 1 - TN

124744 313(1)b), (d). '

See id.

126N.Y. ReAL ProP. TAx Law § 458 (McKinney 1991).

1ZIN.Y. ReaL Prop. TAX LAW § 458-a(2)s) (McKinney Supp. 1992). "

128]4,

12974,

13074, § 458-a(2)(b).

13114, § 458-a(2)(c).

1324, § 458-2(2)(d).

134,

134N.Y. TAX LAW § 696(a) (McKinney 1991).

13574,

136N.Y. Tax Law § 696(d) (McKinney Supp. 1992).
1314 § 696(e)2).

13874, § 696(D).

42

which may not exceed ten percent of the assessed valuation,
$8000, or the product of $8000 and the state equalization
rate. 130 +Veterans suffering from VAidetermined disabilities of
at least fifty' percent may'éxempt up 10 half of the assessed
valuation, but'not more ‘than'$40,000.1%1 ' These exemptions
do not apply to school ‘taxes;132 moreover. local tax authbrities
l‘nay feduce the exemptions 10 ﬁxed statutory levels RE TR
il ' 4 y l

Ordmanly a New York- taxpayer ‘who fails to file a state
income tax retum ‘promptly risks penalues and the possxble
farfeiture of hts or her refund.l34 New York tax law, however,
provrdes a filing extension to any service ‘member who' serves
in a fegion that the President has desxgnated as a cornbat Zone,

e extension tolls the ﬁhng deadlme until 180 days after the
taxpayer leaves the combat zone of completes any related

‘period of hospxtalrzahon, twhrchever occurs later,ﬂ;" The

statute also relieves a service member who dxes on active duty,
or as a result of a service-connected injury or illness arising
from .service in a.combat zone, from :any, state income .tax
obhgatton for the tax year of the decedent 'S death 1%:,

The 1991 amendments specxﬁcally extend these beneﬁts to
service members and veterans who served in the Persian Gulf
during Operations Desert Shield and Desert Storm,!37 or who
dlrectly supported these operatrons under conditions that
normally would entitle a service member to hostile fire pay—
that is, for example, operating Patrjot missile batteries in
Israe).}38. Unfortunately, the amendments contain.no com-
parable provisions. for, veterans who served in Lebanon.
Grenada,orPanama RITERIT L :

onil . S

-t

12514, § 668. The child of a disabled veteran is eligible fora lcholarshlp only if his or her parent currently luﬁ'ers fm a iemu related dxsnhﬂny of 50% or more
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Nonmihtary spouses of military personnel receive the same

,ﬁlmg extension privileges as veterans.  The ‘amendments,
“however, do not relieve them of then' obhgauons to pay state

mcome taxes.139

.',;r.,r‘

Insurance Law

Under the New York State Soldlers and Sallors C1v1l
Relief 'Act,140 the life insurance policy of a service member
whose premium payments were current when h¢ or she entered
active ‘duty cannot lapse for nonpayment of premiums until
one year after the service:member is deactivated.!4! ' New
York previously limited this protection to policies with a face
amount of $25,000 or less.. The 1991 amendment increases
the maximum face amount to $100,000, exclusive of any
Serviceman’s Group foe Insurance coverage the pohcyholder
might have Kz : o

139Id § 696(g).’ :
“ON Y. MIL LAW §§ 300-328 (McKmncy 1990 & Supp 1992).
MIN.Y. ML. Law § 316 (McKinney 1990) (amended 199{1).} o
12N.Y. MiL. Law § 316(2) (McKinney Supp. 1992). =
1ON.Y. Ins. Law § 336 (McKinney Supp. 1992). -

- o '

1451453203(c)(5)

Believing war risk exclusions inappropriate for hfe insur-
ance policies issued to military personnel, New York legisla-
tors imposed a special notification requirement on insurance

‘companies. A life insbrance carrier who issues’ pohcxes ‘with
'war risk ‘or spec:al hazard exclusions now thust notify the
New York Supérintendént of Insurance of these exclusiors,
describing in’ detml the ‘effects they mxght have ‘on a policy-
‘holder’s coverage.!43 The Insurance Department then will
‘disseminate appropriate’ information to the public.1 - More-

ovér, an insurance carrier: may ‘not ‘use a war nsk exclusion
provision to bar a life insurance claim accruing' six'months
after (1) the end of a war; (2) the insured’s dlscharge. separa-
tion, demobilization, or release from active military 'service; or
(3) the insured’s permanent: departure from the war zone,
whichever occurs; first.145 Lieutenant Colonel Savitt,
USAR.146 | It RTINS A R DT Cobne

. . N T
[ A R
3 B

T DO SR

“5L1eutenant Colonel Savnt. s New York pmcuuoner. isan indundua.l moblllzanon augmentee assigned to the Adnumstrauve and Cwil hw Dmslon TIAGSA
He prepared this note using materials provided by Ma_]or James D. Shultz. Ir ., another New York attomey. - o

. Claims Report

United States Army Claims Service

Tort Claims Note

Actionable Duty Based on Military Regulations

This note updates an article published in The Army Lawyer!
that discusses judicial decisions holding the United States

liable under the Federal Tort Claims Act (FTCA)? for injuries
caused by federal employees who failed to follow mandatory
organizational regulations. Chief among these decisions was
Sheridan v. United States,? in which the Supreme Court linked
a Navy installation’s promulgation of a gun-control regulation
to the creation of an affirmative duty to safeguard the public,4

e .
g

1Joseph H. Rouse, Actionable Duty Based on Military Regulations, ARMY LAW., Aug. 1989, at 46.

228 U.S.C. §§ 1346(b), 2671-2680 (1988).

3108 5. Cr. 2449 (1988).© = S RO

4See id. at 2455.
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Since the article’s publication in 1989, the district court; that
ICCGIVQd Shqndan on remand has, lssucd a rulmg in that case.}
o "?" oo Yo .‘ ‘», 5 “l' I""" PV " Do ey
Bt \In Shendan. a sallor randomly shot clvxhans dnvmg ona
public road near a military base. Before the-shooting, several
other. sallors found the assallam; AN d:lmken stuporand
attempted 1o fake him. to the. local hospital emergency room.
When he displayed a rifle, they ran away.  They-also neglected
to report the-gituation to their supenors or {o the installation
security polu;e After revlewmg ‘these ﬁacts the Supreme
Courtstated RN LU RN L THERGEO
P T 1f| NP TP La)‘»fﬂ"l"""'\
S By voluntanly adopting’ regulations that . ..
i 15 prohibit the-possession:of firgarms on the . f L
cirvn e 'naval base and-that require.all personnel to:;. « .
report the presence of any such firearm,and " .-/ .
by further voluntarily undertaking to pro-
vide care to a person who was visibly drunk
and visibly armed, the government assumed
- responsibility to “perform [its] good samari-
tan task in a careful manner.”é

Receiving the case on remand from the Supreme Court, the
district court noted that, in the absence of a obligation imposed
by state law, a federal agency's failure to enforce its own regu-
lation is-not actionable under the FTCA.? Finding that the
state in which the injury occurred had imposed no duty on the
United States to protect passersby from the sailor’s miscon-
duct, the district court ruled that the United States could not
be held liable for its allegedly negligent failure to enforce the
Navy regulation. Accordingly, it granted the Government’s
mouon for summary afﬁrmance

e e e T D g e e S ed et e )

The court likened the Navy regulation to a cnmma] ordmance ot

It then noted that no Maryland law holds a municipal corpora-

e e T S T

SSee Sheridan v. United States, 773 F. Supp. 786 (D. Md. 1991)

Aion. liable for failure to enforce an prdinance, addmg. sThere
§1mply Jis.no. duty to the general public that giyes rise to such
hablhty op w5 It concluded; that no special felationship
existed Bctween the United States and the plaintiffs to create a
duty of care in the instant case.?

The court briefly acknowledged the conundrum inherent in
its comparison of the United States to a municipal corpora-
tion;19.. It .conceded that the fundamental inquiry. in an-FTCA
action is -whether: the United States would be liable under the
Jaws of the Junsdlctmn in. which the injury occurred if the
United Stateswere a private person.i!. This evident incongruity,
however, did not mave the court to. alter its decision because a
[private person is no more liable under Maryland law.than a
;municipality for faxlmg 10 enforce & criminal ordmance."- L
Al '}""' ""_’4':" «;1‘\“_;“”3 CLUGL B GART TN o Yy g

DOggeu vi'United States,13.a Nirith Cu'cult decxsmn :
mvolved a similar military regulation. The commander of a
Navy installation enacted the regulation to deter military
personnel from drinking and driving. The Doggett court
relied on this regulation to rule that the federal government
could be held liable for the injuries the plaintiff suffercd_in an
automobile ‘dcéident caused by a drunken‘sailor.’ - The ‘court
emphasized that the accident occurred because a Navy secur-
ity guard allowed the ‘sailor, who' obvxousfy was intoxicated,
to drive off base in violation of the regulation.}4

GO AR AR

The Doggett court opined 'that the' liability of the federal
government “must be determined by analogy to state and
municipal entities.”!5 Under California law, police officers
owe a duty to the public to prevent visibly intoxicated drivers
from operating automobiles.!¢ Equating the security guard’s

=:-,=;szailure to enforce:the Navy regulation with a breach of this
+ public duty, the court found the'United States could be held

liable under the FTCA.!17 The Ninth Circuit, however, failed

SSheridan, 108 S. Ct. at 2455 (citing Indian Towing v, United States, 350 U.S. 61, 65 (1955)). In a recent case, In re Sabin Polio Vaccine Prods. Lisb, Litig., 774
F. Supp. 952 (D. Md. 1991), the court held the United States liable under Maryland's good samaritan law upon finding that officials of the Division of Biological
Standards, National Institutes of Health, knowingly permitted the distribution and sale of polio vaccine that did not meet federal regulatory standards. See id. at 954
(citing Brady v. Ralph M. Parsons Co., 572 A.2d 1115, 1123 (Md. Ct. App. 1990); Kncgcr v. J.E. Greiner Co., 382 A.2d 1069, 1081 (Md. 1978) (Levine, J.,

concurring); RESTATEMENT (SECOND) OF ToRTs § 323 (1965)). , . 2 e
PP TIE DU AT KL

TSheridan, T13 F. Supp. at 788 (citing Tindall ex re/. Tindall v. Umted States, 901 F 2 53 55 n.8 (5th Cir. 1990)).
8/d. at 787.

Lot m e e W e e
NI B AR SR TN Y S TR LA S A}

Sld.

lold "f; COLIVUT N ;
i PR P (254

/4. (cmng 28U S c. 2873. (1933))

(*""

A VE

s

12S¢e :d .

'i"""""s,' :';:,'- Sl 'f R

l'-“Daggt:n v. Ummd States, 858 F.2d 555 (YL Gir:; 1938)

veos Papgncs oo sl e lisnn o s

1‘Se¢ zd at 564.

RN L e e PRI 5 SEP R Y M
10 i 1.'1;3. ERH B IS KAURA [T M N (LA

15
1d. at 561. £ O gudl wa v d eadiliens o il

16See id. a1 562-63

17See id. at 564 (“the base regulation define[d] the standard of conduct of the security guard because his function was a.nalogous to that of a pohoe officer and
lisbility may therefore be imposed on the United States to the extent that it would be on a state or municipal entity™).

RAA R LRI Y
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1o recognize that the tort liability of the United States actially
ishonld have hinged on whether a private person, not'a p‘ublic
entity, would be liable hnder state law in- the same circum-

stances. ;,, 1wy ','Irzux KT gt e

il»

&{espondrng 10 pre Army s contmued emphasrs on curbmg
problems arrsrpg from a]cphol abuse.lys many local com-
manders have adopted measures o control drunken drivers.
These measures generally are far ‘more mtrusxve than exped1
ents employed for srmﬂar purposes by private employers’ and
crvrlran polrce orgamzat:rons Unlike thetr civilian counter-
parts, mrhtary commanders are ‘not’ content rnerely to ltmrt
alcohol consurmption at ‘official and quasr-ofﬂcral soctal func-
tions. They also charge unit-level officers and noncommis-
sioned officers with controlling the off-duty actions of their
soldiers, frequently drrectrng them to confiscate keys to
vehicles belongmg to lntoxtcated soldrers or to curtail the
possession and t:bnsumpt:on of alcohohc beverages in barracks.

The govemment s potentral lra'brltty under these circum-
stances must be analyzed in terms of the duties of a private
employer, not ?t‘ a mumcrpahty 15 Standing alone, the special
relatlonshrp between supenor and subordmate in a military
setting cannot render the United States lrable under the FTCA.20

A crvrlran employer in Texas owes a more extenswe duty
of care to the public than employers in many’ other jurisdic-
tions. Accordingly, this note’s discussion of employer liability
will focus pnmanly on Texas law :

In Otis Engzneermg Corp v. Clark 21 gn employee s
continual, surreptitious drinking on the job f'mally prompted
the employer to. relreve him of his dutres and, 1o send him
home. A supervisor escorted the employee to the parkmg lot,
but allowed the employee to drive home by hrmself even
though the employee visibly was intoxicated. En route, the

.employee collided with another car, killing its two occupants.

1The Supremeé Court of Texas ruled that the employer.could be

'held liable for the ‘accident. It 'based this finding dn the
‘Restatement (Second) of Torts, section 319, which provides,
““One who takes charge of a third person likely to cause bodily
harm to others if not controlled is under a duty to exercise
reasonable care to control the third person_ to prevent hrm [or
xherfl from domg such harm w2

B TR I BRI I

The District Court for the Southern District of Texas subse-
quently applied Ofis Engineering Corp, to.hold the United
States Liable for the shootmg death of a two-year old child and
the senous injury to her pregnant mother l?-oth victims were
shot by the chrld S father a soldrer who then was absent
without leave from hrs umt. The court noted that the soldier’s
eommander had referred the soldrer to an Army mental health
facility three umes F.ach time, the soldrer received mental
health counselmg from an Army, officer wh9 was not qualified
to administer this treatment. The court held that these
counseling sessions created a special relationship between the
soldier and the Army that,ultimately rendered the United
States liable for the injuries the soldier inflicted on his family.2

Generally, an-individual is under no duty to control another’s
conduct, even if he or she has the practical ability to do so0.4
Naturally, exceptions to this general rule exist. For instance,
the employer-employee relationship may impose upon the
employer a duty to oversce the conduct of his or her employees
outside the normal scopes of their employments.” This duty,
however, is narrow. Ordinarily, the employer is liable for the
off-duty torts of an employee only if they are committed on the
employer’s premrses or wrth the employer s property 5o

-”-r:l g ; H : sy . .

- In Texas, an. employer who exercises control over an em-
'ployee because of the employee’s mental incapacity has a duty
to act as a reasonably prudent employer would-under similar

18See generally DEr'T OF ARMY, REQ. 600-85, Awouor. AND Drwo Asusa szvmmou AND Comor. Paocrum (21 Oct. 1988)

S

191n the past, courts typically have viewed the ieden.l govemrnent s habihty for injurics caused by rntoxrcated service memberl in terms of state laws imposing
lizbilities on'dram shops and social Hosts. See Tort Claims Note,'Dram Shop Liability, ARMY:LaW., Aug 1988, at 53 Mrd-mel B. Srmth Lrabrlu'y Jor Prowdmg
Alcohol ina Sacral Semng and for Farlmg to Detam lnrozrcated Drrvers ARMY LAW Mar 1991 at 57 '

15

7-°Srruth supra note 19 see Louie v. Umted States 776 F 2d 819 (9th Crr 1989) (cmng Unned States v. Shearer, 473 Us. 52 (!985) Chappell v. Wallaee 462

U S 296 (1983))

P

rot

7"6685W.2d307(l‘ex l983)'accardD'Armeov Chmue.SlBNE.ZdS%(NY 1937) 4 R LR RN LR I

28ee Olr.r Eng g Corp ., 668 S W.2d at 311 & n.2 (quoung Rasrxrmam (Sscom)) or Tom's 5 319 ( 1965))

it

33Peter:onv Unned States Crv No H-80-139'7 (SD Tu 1982).

i‘RasrAmmN'r (Sscorzo) orvTorrrs § 315 (1965) L

: { L L I T R TR

[EREY APV A Coa

PRI EEEEESN R !
; proooedd . Lo ‘,:,; A~

2-’Olr.t Eng g Corp,, 668 S.Wzd at 311 & n2; accord D Amico, 518 NE.2d at 901—02 (employer was not liable for 'an aectdent, caused by an ernployee. that
occurred outside of the employer's premises and did not involve the employer's property); see also Bruce v. Chas. Roberts Air Conditioning, 801 P.2d 456, 458-59
(Ariz. 1990 (Holding that an-employer who owried the prerm!ee on which employees and others drank beer after work- was not liable to persons injured in' an
antomobile kccident caused by an ernployee driving homie ‘afict drinking); Johnston v.-KFC Nat'l Mariagement Co., 778 P24 159 (Haw. 1950) (employer who
provided facilities, but not aleohol, for employées® party ‘owed fio duty’ of ‘cire 10 protect third persons | from risk of injury in'sutomobile accidents subsequently
caused by off-duty employees). See generally Williams v. United Statés’ Fidelity & Guar: €o., 854 F2d 106, 108-09 (5th Cir. 1988) (interpreting Mississippi law);
Thompson v. Trickle, 449 N.E.2d 910 (L. App. Ct. 1983); Kuykendall v. Top Notch Laminates, Inc., 520 A.2d 1115, 1117-18 (Md. 1987); Whintaker v. Jetway,
Inc., 394 N.W2d 111, 113-14 (Mich. Cu App. 1986); Meany v. Newell, 367 N.W.2d 472, 474-75 (Minn. 1985) (ﬁndmg no employer lrabrhty for casualues
involving employees leaving company-sponisored partics); MeClire v. McIntosh, 770 S.W.2d 406 (Mo. Ct. App. 1989). "
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circumstances to prevent, the employee ‘from: harming others.
This duty may. be analogized to cases in:which-a defendant
sould have exercised :some control over a dangeraus pérson
who recognizably posed a great danger: of harm to-others:26

(1. Existing case law suggests' that ithe United States rarely. is
:liable when a service member’s misconduct has injured & third
party.: Nevertheless, some risk of liability is inevitable.
Although the Government may not be subject to liability
under generally recognized state dram shop or social host lia-

‘When employers2? merely: allowed an-intoxicated employee
10 dnve, Texas courts have demed lrabrhty 2 ° QRS

et

Under the Restatemem (Second) af Torts, sectlon 324A

‘bility laws, judge advocates should be aware of other theories
‘of tecovery, including inarticutately éxpréssed Claims that the
‘govérnment breached its “duty t6'act in a reaSonable manner.”
issues of govemmenta] llabrhty rarely would arise. The sec- “The Washmgton Supreme Court has %ﬂ forth : a ﬁve-prong test
tion states. e ek Dl e o e t‘or determining w;tetheran emplbygr should be held liable on
“ ' One 'who uhde rtakes. tuitously or for 'ixxn:;&j a theory of respondeat Superior. o1 Applymg this test by
o gnsrderanon :o renderg::rvr ctes toyanotlt-.ter ¥ '473 .analogy to s:tuatlons unrqx:e t? the Army. a court would ﬁnd
~* “which he Ior ‘she) ‘should’ reeogmze as e the gdvemme‘“ liable ‘f'
s necessary for the protection of a thrrd per- ’
=7~ son or his [or her] things, S subject to 'liabil- "
"""~ ity to the third person ‘for physical harm R
resultmg from his [or her] failure to exercise -
reasonable care to protect his [or her] under- '
"-.11 ”taking, lf e

(a) hrs [or her] farlure to exercise réason= o e
e able care increases the rigk of siach harm,or .. #2007

FIERHE SRS e

(1) A seche member consumed alcohol
‘at.a unit party, or some othér govetnment
hosted function that advanced the govern-""

“ ment's 'interest in’' Somé 'way ‘and at which
the servrce member’s presence was requested ‘

R ST N ISV IO SUDP] A (ats!

: ’;~-"';f :.-(b) -he [or she) has undertaken ‘to’ perform
“ornla duty owed by the other to.the thn'd person tatinag that he or she might have to operate a vehrcle Y

K ona pubhc hlghway upon leavmg the func-

or RETRRE NS PRN x B LoNN S B e TR U RISy ’
o IR T s S T P tlon‘ L i” L ..-,"?
SRERRE A O ) the harm is suffered because of'reli- o L b LR ST T A s RO
. ‘rance of the other or the third person upon i (3) The service me'mber ’caused an acci-
S0 i‘a Ithe undertaktng” PRt ! ' dent whrle dnvrng from the funcuon L

VLS BT SR e 1S o

,Eq( ""»',‘,1",; 3
Slgmﬁcantly. the mrlrtary relatronshrp between superior .and
subordinate does not give rise to a special relationship between
the military:and the public merely because a commander exer-
cises a general right to control the conduct of personnel under
his or her command 3.+ S 0

(4) The proxrmate ¢anse of the ar:crdent—
*"that is; ‘the ‘intoxication—occurred when the ,
Ll service member neghgently consumed thé B
e alcohol and v

Ve T BT L O N e GRS T T S T A N Y LT SR JEGTT e e wn T oy sl B
2‘SOtr.s'L"InggCorp 6688W.2datBll Spmre]lv Schlumberger,ud 8098W2d935 939 (Tex. Ct. App 1991)

I e‘ R R } Shoe ‘ 1:_ I 2 _, oty I"-“

27 An employer generally eannot be held luble asa locral host" for the tcnons of an mtoueuted employee Sea Sprwell 809 S W.2d at 938. Wa]ker \ A Quldren s
Servs Inc., 751 S.W.2d 717 (Tex. Cu App. 1988). Buf see Beard v.'Graff, 801 S.W.2d 158 (Tex. Cr.App.:1990); error granted, No. 04-89-00006:CV (Tex. Q.
App. June 19, 1991). After the Texas Court of Appeals dectded Beard the Texas legtshture passed legrslmcn exeludmg [ locml host from vicarious Liability. See
TEX..ALCO. BBy, . CoDE ANN. f§ 2.01-2.02 (West Supp. 1991). ;. N G ) I ST cooed s b e

SO el BT
28Crider v. United States, 885 F.2d 294 (5th Cir.) (citing Moore v. Times Herald Printing Co., 762 S.W.2d 933, 934 (Tex. Ct. App. 1988)), reh’g denied, 892 F2d
78, cert. denied, 110 S. Ct. 2561 (1989); Pinkham v. Apple Computer, Inc.; 699 5.W.2d. 387, 390 (Tex. Ct. App. 1985); ¢f. El Chito Corp. v, Poale; 732 S.W.2d
306, 310 nn. 1-2 (Tex. 1987) (reviewing 41-state collection of cases and statutes pertanung to liability of alcohol beverage purveyors)

DO T e R e R R R RO A A B RSP S
2City of Denton v. Van Page, 701 S.W.2d 831 (Tex. [y App. 1986) (habrhty based on explosron ina butldmg that the ﬁre marshal mspeeted neghgently followmg
prevrous fires); Seay v. Travelers Indem. Co., 730 S.W.2d 774 (Tex. Ct. App. 1987) (negligent inspection of boilers by liability dnsurer followed by explosion
injuring maintenance personnel); see also Iohnson v. Abbe Eng’g Co., 749 F.2d 1131 (Sih Cir. 1984) (bums caused when the employee of subsidiary company
poured flammable solvents into 55-gallon drums, using unsafe procedures prescribed by principal manufacturer).: None of these cases involved drunken
misconduct. Finding a situation in which a driver who was m_]u.rod by an tmo:ueuted employee dnvmg ona publrc highway could claim to have re.hed on the
employerforreasonableearewouldbetmusual SN i T T T Ry e e i ‘

iy o PR P Sl ke
3°S¢¢. .. g Comgan v. Umted Slates. 815 F 2d 954 957 (4th C.l.r) (purported “specral relauonshrp between Army pnvate md Army would not: jusufy an
exception to Virginia law abolishing dram shop liability), cert. denied, 484 11.S. 926 (1987); Hartzell v. United States, 786 F.2d 964, 968 (9th Cir, 1986) (citing
Louie v. United States, 776 F.24 819, 826 (9th Cir..1985) (plaintiffs may not pursuc g cause of sction based cn & military relationship “where liability would not lie
under state Jaw")); Sheridan v.: United Smes. T3 F. Supp 786, 788 (D Md 1991) (cmng deall lxrel Tindall v, Unrted Stater. 901 F.2d 53. 55 n8 (Sth Gr
1990)),se¢alsoRouse,mpranotel at47 _— g e l;,,; e LT e o . 3

r

] See Dxckson v. Edwards '716 P 2d 814 820 (Wash. 1986) accard Slade V. Srml.h Managunem Corp 808 P 2d 401 413 14 (Idaho 1991)

46 ‘SEPTEMBER 1992 THE ‘ARMY'LAWYER «DA PAM 27-50-233




-

-(5) ‘Because the function was sponsored . .| .
by, and beneficial to, the government, the .
. service member’s consumption of alcohol . .
- was within the scope :of lus or her. employ- Lo
mcm.i‘2 ey L -

msntutmg measures such as "key control” or hmmng the
consumption and possession of alcohol in barracks may
subject the Umtcd States to habrhty if the cham oﬂ command
later fails to enforce these measures. A senior commander
should institute and publish preventive measures formally to
ensure that they are not subjectcd to the vagancs of unit
pOllCleS i P 9 :

A regulation shoul_d state its purpose clearly. -If that
purpose is to promote public safety, the regulation should be
drafted precisely to outline mandatory duties and to clarify
who must execute those duties. .On the other hand, if the
purpose is not to protect the public, the drafter should research
state law and should draft the regulation narrowly, eschewing
language that might create a duty that otherwise would not
have existed under state law. Couching the regulation in lan-
guage that appears to create a duty may make the United States
liable under a state’s doctrine of respondeat superior, even if
the drafter actually did not intend to make the provision
mandatory.® :

Establishing a program for drafting regulations will help to
prevent the creation of novel causes of action or strained inter-
pretations of existing theories of liability. Although command
control over service members cannot be used as a basis for
liability under the FTCA, the existence of this control places
the United States in a more difficult position when it must
defend a case in which a soldier’s misconduct has caused
serious injuries. Mr. Rouse and Major Engel, USAR,

Personnel Claims Note

Refunding Carrier Offset Money

During recent claims assistance visits, we discovered that -

some local contracting offices are directing finance offices to
pay refunds from the claims deposit account (21_2020 22-
0301 P202099.11:4230 FAJA §99999), using mohcy that
previously had been deposited by offsetting direct procure-
ment method (DPM) contractors.: Thése refunds aré unau-

32See Dickson, 716 P.2d at820. - . . . -y Lo

thorized. Claims offices should monitor offset actions to ensure
that thls practice stops.

Only the Commander, United States Army Clarms Servrce
(USARCS), or his designee may refund money from the
claims deposit account. Granting unauthorized refunds frus-
trates the Commander’s efforts to determine how much money
is avallablc in the account for rclssue

When a DPM contractor refusm to forward an acceptablc
check within 120 days, the claims office will forward the file,
by memorandum, to the contracting office. This memo-
randum asks the com:racting officer to offset the demand
against the carrier’s contract. The contracting officer reviews
the file and, if appropnare offsets the contractor. The offset
money then is placed in the claims deposrt account-—the
account mto whnch all recovery money is deposrtcd.

' The DPM contractor may contest. this offset, either by
askmg the comractxng officer to reconsider the decision or by
appealing the decision to the Armed Services Board of Con-
tract Appeals (ASBCA). Either the ASBCA or the contacting
officer may decide that an offset is improper. Neither, however,
may refund money from the claims deposit account. Instead,
the contracting office must return the claims file, with the new
decision, to the claims office, which then must forward the file
to the Pcrsonnel Claims and Recovery Division, USARCS, for
acnon.

‘Each clalms office’ should maintain a log of the files it
forwards to its contracting office for offsets and should
monitor progress on each file until the offset is completed.
Deéposits into the claims account also should be momtorcd
closely and reconciled regularly.

If a contracting office is refunding offsets from the claims
deposit account, the claims judge advocate should convince
the contracting officer to stop this practice. The claims judge
advocate also should notify the finance office that the claims
deposit account may be used only for deposits. If the
contracting officer persists in refunding carrier offsets, the
claims judge advocate should contact the Commander,

- USARCS.

Below is the sample text of a new offset letter that claims
offices should use in forwarding files to contracting offices,

* Copies of the letter were distributed at the Basic Workshop in

May 1992 and 4t the Claims Training Workshop in July 1992.
Please use this letter in place of the old offset letter when
forwarding files, Captain Boucher.

ey

33Unlcss a commandcr intends to clmge & service membcr wnh vrolmng lmclc 92 of lhe Umfonn Code of Milrury Jumoc for fulure " obey [ local legulauon
he or she should not make the regulation campulsory. ‘A regulation that i imposes duties that sre unncccssary or overly broad may create uncxpected causes of
action. See, e.g., Lutz v. United States, 685 F.2d 1178, (:h Cir. 1982) (a local legulanon required service members bringing pets onto an installation to prevent
them from harming installation residents; therefore, controlling & dog was an act in the’ bcopc of duty); Washington v. United States, 868 F.2d 332 (9th Cir. 1989)
(holding that an off-duty service member who negligently caused & fire while repairing a privately owned vehicle at his quarters acted within the scope of
employment); Vollendorff v. United States, Civ. No. 9135435 (9th Cir. 1991) (soldier required 10 1ake daily dose of chloroquine who failed to safeguard drug in his
off-post quarters acted within the scope of employment). Contra Nelson v. United States, 838 F.2d 1280 (D.C. Cir. 1988) (finding “no principled limit to the
reasoning in Lusz,” Judge Bork remarked that “the case would seem to make the goverament an msurer wall manner of bizare mcn‘lmts"). )
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- Sample Offset Letter ‘:r:;;AE‘;?;, o
(Oftice Symbol) (27) B (Daw)

MEMORANDUM FOR Dlrectorate of Contracting. A'ITN
ContractmgOfﬁcer, I L R

SUBJECT Request for Offset Agamst (Hame Qf ngnagm
Conrract Number e

1.. Claim f fi]e #(______) (QlamaaLNme) is forwarded
for your rev1ew deterrnmauon of habrhty. and collectton

2. The houschold goods ‘of (Qm__an_t_uame) were placed 1n

the control pf (Qo__zagtg_ﬂam_e) under conlract ) on (Da_@
The goods were not delivered to the soldier in the same condi-
tion as when received by this contractor. The claimant filed a

claim with the U.S. Government and was peud L I |
have detemuned that (QQ_LL&QMM is hable to the us.
m the amount of $

3. A demand agamst the contractor was (ng_Lb_anred[d_en_edl
rebutted). A satisfactory voluntary settlement cannot be
reached because (NOTE: Explain why a settlement cannot be
reached). 'If you. determme that this contractor is not liable,
please determine which coniractor is responsxble for . this
damage. Also, if this contractor currently does not have a
contract, please determine if another federal agency has a con-
tract wrth the contractor under whrch an offset can be made

4. When completed please retum the contractor s check pay-
able to the U.S. Treasurer, along w1th the file, o ‘this ofﬁce If

funds are withheld from accounts payable, thén please for-
ward a copy of the collection ‘voucher to verify that it was
credited fo the FY» "appropriation account 212020 22-0301
P202099.11:4230 FAJA $99999.  (NOTE: 'You must enter
the last digit of the current fiscal year (FY) as the third digit of

‘1 r_exampl n

5. THIS IS A DEPOSIT ACCOUNT ONLY. If a refund of an
offset is directed by the Armed Services Board of Contract
Appeals, please expeditiously forward the entire claims file
through thé local claims office to the Commander, U.S. Army
Claimis:Service (USARCS), Fort Meade, Maryland 20755-
5360, for issuance of a refund check.  JAW AR 27-20, only
the Comriander, USARCS, or his des1gnee is authonzed 0
1ssue a refund check toa COntractor a

6 If settlement cannot be. made whether for COmractual or
administrative reasons, please: return the frle wrth your
explanahon to this’ ofﬁce R ' :

SN

FOR THE STAFF JUDGE ADVOCATE

,f‘ S b “ SINTUR

Encl. - ... . NAME |
TS T Tt RS L ‘tﬁf CPTJA | -
. N Clalms Judg Advocate

i w l.,‘! *
h)

Preparmg the Admrmstratwe Report Nt ‘-
-fora GAO Bid Protest T B

The preparation of an admrmstratwe report in response toa
General Accounting Office (GAQ) bid protest provides an
agency with its first opportunity to explain its position on the

merits of the protest and to supply documentatlon to sppport

that posmon "The report also is the agency's response fo the T
protester’s discovery request ‘and, therefore, must be prepared - .
carefully A poorly prepared report can be a treasure trove for -

1Se¢ 4CFR.§21 2(a)(2) (1992)

EEE TRV S I A A

256 Fed. Reg. 67,208, 67.218 {1991) (tobecodxﬁedaMSCFR $233, 104) A

‘Contract Law Division Note |

-"ContractLawDivision,zOTJAG DI T ER SRS VI ORIt VR U

a protester &becausc, the release of the report restarts the time-
liness, clock for new. protests based on mformauon the pro-
tester first discovers in the report.l:

Federal Acquisition R'e;gul_dtion (FAR) 33.104 outhnes
agency procedures for processing the protest an interested party
. has filed with the GAO to contest the solicitation or award of a

*contract.: Late last year ‘the Department of Defensc augmented

. this provision when it enacted subpart 233.1 to the Defense

~-Federal Acquisition Regulation Supplement (DFARS). 2

R S TR Bl i - B L O
i ad E 3 DUANT i
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Subpart 233.1 reflects changes in GAO bid protest pro-
cedures.?: It enumerates the documents that must comprise an
administrative report and describes the circumstances under
whrch an agency may wtthhold documents from the report.

Pursuant to DFARS 233 104 an agency must mclude coptes

of the followingi documents in any admrmStrattve report it

files with the GAO;4 o
‘ The protest;
« The protester’s offer;

« The offer that the agency is considering for
award or that is the subject of the protest;

» All evaluation documents;

» The solicitation, including any "'specificaf' S
tions that are relevant to the protest;

* An abstract of offers, or relevant portions
thereof

e Any other documents the agency deems__ o
ST relevanttotheprotest. . i

, ' . Thecomractmg oﬁ'lcersslgnedstatement, o

respondmg fully to the protest’s allega-
 tions and setting forth findings, actions,
“and recommendauons, o .

* A list of parties being provrded w1th‘"‘ '
coptes of the report. and :

-« A list of documents wrthheld from the
* protester or from an’ mterested party and

" the agency’s reasons for withholding these '
items. ‘ The list must identify any docu- "

34 C.F.R. §§ 21.0 to 2\ 12 (1992)

ment specifically requested by, and w1th-
- held from the protester :

In addmon to the documents in the report, the agency must
make available to the GAO any document the protester has
requested spec1ﬁcally.5 even if this item is irrelevant to the
protest.6

The agency also must furmsh t:opres of the report to the
protester and to other interested parties. Generally speaking,
these copies will contain the same documents as the report the

" agency has submitted to the GAO.? The agency, however, "

may omit from these copies irrelevant documents;? classified
information; documents produced by, or previously fumished
to, a party; and information that would give one party an
unfair competitive advantage.? Moreover, the agency may
withhold a document upon determining that a federal statute
or regulation bars the agency from disclosing information

. contained in the document to private parties.t0

The parues eoptes of the administrative report ordinarily

.+ must be redacted to remove all references to excludable infor-

mation, including references made in the report’s table of con-
tents, the contracting officer's statement, and the agency’s legal
memorandum. The agency may redact entire documents, or
parts of documents, to remove prohibited references.

“When'a document contains privileged information, or the
release of the document would provide one party with a com-
petmve advantage, a party may attempt to forestall the ‘docu-
ment’s redaction by requesting a protective order.!! The’
practical effect of a protective order is to compel the agency to
release information that otherwise would have been exclud-:
able to individuals named in the order. Documents that are
irrelevant, classified, or already in a party’s possession -still
may be excluded from that party’s copy of the report_

An agency may release documents identified i ina protecttve ;
order only in accordance with the terms of the order.12 Cur-
rent GAO practice requires an agency to stamp the following
legend on the first page of a protected document:

‘DBP T orDEFENsa. Dunms FeDERAL AQmsmONRuo SUPP ‘233 104(3)('u). (iii) (31 Dec. 1991) [hereinafter DFARS]

SA docummt requen must descn'be lpeetﬁe documents. A eopy of the agency’s letter denying the protester's Freedmn of Informatron Act (FOIA) request and
general eanplatnts of the ngent.y 's fu'lure to lhare mfonnauon with the publxc arc insufficient. See CuJar Defmse Supply Co. B 242562 2 B -243520, June 12,

1991 9] 1 CPD§ 563.
5DPARS 233 104(a)(3) (ut).
71d. a1 223. 104(11)(4)' see alta 4CFR. §21. 3(c) (1992)

'Domrnems relating to allegations that would not establish a valtd basis for protest, even if they undemably were true, are irrelevant and need not be praduoed
Mine Safety Appliances Co., B-242379.2, B-242379.3, Nov. 27,1991,91-2 CPD § 506 o, ,

9DFARS 223.104(a)(4)(iXA).

i

1074 at 233.104(a)}4)([)(B). An agency may use the FOIA exemptions to justify withholding. See 5 U.S. C. § SSZ(b)(l)—(9) (1988). Agenaes most frequently
employ the exemptions goveming confidential business information and intemal govemment communications. See generally id. § 552(b)(4)—(5). -

114 CFR. § 21.3(dX1) (1992)- . '
12DFARS 233.104(a)}4)(XA); see aisa 4C. FR § 213(Xm) (1992).

M
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" PROTECTED MATERIAL *

TO BE DISCLOSED ONLY IN ACCORDANCE WITH
GENERAL ACCOUNTING OFFICE PROTECTIVE

BRI f‘;

e ORDER oo
HER TR vl il et

The agency also must identify the document on the Tist of
protected documents that accornpames the proteettve order,
! w"‘;f,n Syt ey drroeln v o Lo il ;'t‘

Sy L L A

. \{) ..u,.il

-‘An ’agency s! goa"t in preparmg dn admiristrative report”
should b¢to suppbrt and document the challéngédagency®
action' without harming the govemment ot ‘an offeror by’ inad-
vertently- teleasing: irrelevant, proprictary, or procurement:
sensitive information to the protester or to an interested party.
Questions bout: this process may. be addressed to. the Bid
Protest ‘Section, Contract.Liaw. Division, OTJAG Autovon e
223-4071. Captain Kohns. SO L dnyoeeat

Professnonal Responmbtlnty Notes,,

.J Ty Yo s

bl _,‘.ti'."t i

" oy
SO0 D0 e
U R .
SN vL
EPTE N ek il

Ethlcal Awareness ;:' :fi -

The Standards of (;onduct Office normally publishes sum-
maries. of ethical inquiries, that have been resolved after pre-.
lumnary screening. . These mqumes, which, involve isolated,
instances of - professxonal 1mpropr1ety, poor commumcatlon.,
lapses in judgment, and similar minor . failings, typically, are,
resolved by counseling; admonition, or reprimand;- ‘More -ser-,
ious cases, on the other hand, are referredito The Judge Advo-,
cate General’s Professronal Responsrbthty Commmee (PRC)

Iy );I BT : .;{

The follow!mg PRC opmxon whlch applles the Army s
Rules of Professional Conduct for Lawyers! to an- actual pro-
fessronal responsrbthty case; is mtended to promote an enhanced'
awarencss of professional responsibility i issues and 0 sefve as
authoritative guidance for judge advocates. 'To stress educa+'
tion and to protect privacy, neither the identity of the office,
nor the name of the subject will be published. Mr. Eveland.

Professional Responsibility - 4] (iwid co 20

OplmonNo »91—1 .

[P ‘w:iv"'"“"\ b

eF 1o

= The Judge Advoe
Professional Responsibility Committee

Factual Background

 The client was a4 recruiter who sought help’from a‘legal. -

assistance office to obtain a separation agreement following™ - ' ¢

the breakup of his marriage. The client and his wife were
marned on 12 March 1978 and had no chlldren

R i e

3 e

‘ T . QTJAGStandardsafConduct O_ﬁ‘ice .

-ir}n-, r"-

The attorney who assisted him was Mr (formerly Captain)
X, a part-time legal ‘assistance attomey “The ﬂttomey inter-
viewed the client on 5 April 1989. ‘‘Based ‘o iriformation
obtained in that i mtervxew, X prepared a separat:ton Aagreement,
which he provided o his client on 13 Apt il 'hle client has
asserted that 5( dld not explam the agreement hne by line -
only fifteen to twenty minutes. Mr. X insisted that he explained
the agreement garagraph by paragraph and that the interview
lasted approximately one hour The clxent s1gned the
agreement on 14 April. The chent s wife signed it on 18
April, after seeking. the advice of a lawyer in another office.
The client evenl:ually ﬁled for,dtvorce The. dtvorce became
final on 18 January 1991.. No evidence . suggests that the
separation; agreement ever was filed with the court, or even
was shown to the lawyer who handled the divorce.

The separation agreement reﬂects that the chent and hlst
wife already were living separate and apart and that they had

-divided their marital property and the obligations on their

debts to their mutual satisfaction. In addition to standard

o e e prow51ons regarding waiver of claims against each other s
General’'s '~ 7

estates and similar matters, the agréement provided that the
client’s wife reserved the right to claim any interest she mlght
have in the client’s military retirement if either party filed for
a divorce. (No ev1den suggests that the wife ever pursued,-
or was awarded, an interest in the client’s ‘military retirement.)

.~The agreement-also. provided that the terms of the agreement:
~‘would Aot be merged with thé ‘divorce decree and, therefore,

would be binding forever,

‘-":uf} e oo o AN wod ey e ases e RO BEILT e AR

PRI ST I Y

1See DEP'T OF ARMY, PAMPHLET 27-26, LEGAL SERVICE: RULES OF PROFESSIONAL CONDUCT POR LAWYERs (31 Dec. 1987) [hereinafier DA Pam. 26-27] When the .
opinion was published, Department of the Army Pamphlet (DA Pam.) 27-26 was the controlling version of the Rules of Professional Conduct. On 1 June 1992,

Army Regulation 27-26 superceded DA Pam. 27-26. See generally Dep'T o ARMY, REG. 27-26, 1EGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS -
(1 May 1992).
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Dzscu.rswu of Complamt

The one provrston of the separatton agreement that gtves
Tise 10 the complaint made agamst Xi is the followmg “Sup-
port: The Husband agrees to pay the Wife until. she dies or
remarries as maintenance the sum of $365,00 per month.”
The typographical error—that is, the insertion of the period—
is reflected in the signed document. The language of the
provision otherwise is consistent with one of the two mamte—
nance opttons avatlable in the computer, format then used for
separatton agreements within the legal assrstance oﬂice The
other optton was a complete waiver of mamtepance Surpns-
ingly, an attomey would have to modtfy the format to insert a
provrston for matntenance fop' only a limited duration, No one
disputes. that, under the cucumstances of thls case—or, for
that matter, most cases——a prov1sron for mamtenance, unhmited

in duration, would be very unusual. S L |

" 'The client asserted that he and his wife agreed to that
amount of support only while they were separated. He added

that he would not have agreed to that prov1s10n and that he .

was shocked when he learned of its meaning. "The client’s
surprisé upon leammg this, and his earlier reluctance to pro-
vide financial support to his wife, whom he felt was earmng a
good salary—according to the client, about $1000 per month—
is supported by the testtmony ‘of other’ lawyers in the legal

assistance office. o
. e

The allotment of $365 that the client had been provrdmg 10
hts wife—an amount equa! to the client’s basic allowance for
quarters at the with-dependents rate—began in October 1988
and ended in November 1990, shortly before the divorce
became final. ‘' The client asserted that his former wife has not
complained about not receiving the monthly $365 checks
since thelr dlvorce became final. ;

The attorney, made several statements. durmg the hearmg
and to others, including the investigating officer, about this
provision of the separation agreement. Another officer in the
legal office reported that, when X first was advised of the
unusual nature of the provision on 28 November 1990, X
initially was equivocal about whether he had explained the
provision to his client, but then stated unequlvocally that he
had. IR

In his preliminary findings, the investigating officer stated
that X did not remember the client, but added that X had stated
to him that his practice would have been to counsel the client
on all the provisions of the separation agreement and to try to

talk the client out of the permanent support. ‘Mr. X's

subsequent written statement and 'the summaries of his later
testimony relating to this provision are noted below.

In his written statement, X declared,
I am reasonably certain that I explained to

[the client] at least once the unusual nature
of spousal support continuing until the death

or remarriage of his wife and that, based
upon his wife’s determination not to sign an
- agreement that limited her receipt of spousal -
.t support to-& definitive period, he wishedto - ¢
{1 7. 1. make such provision. . .. I cannot state & !
- with certainty that I specifically advised [the -
- client) that [this state’s}icourts normally -
- provide spousal support for a limited dura-

. ..-tion. Howevér, I sincerely believethatIdid -
. . discuss the issue with him and recall thathe ' . ' =
.- .. did not wish to prolong the period during -

‘which he would be without a separation
-+ agreement. Further, it is my recollection = -
that [the client] did not want to litigate the ' ' .
terms of his legal separation and that, with-
out the support provision, his wife would not
sign have signed [sic]:the agreement. - . .
At the time of its making, [the client] was
_ under presstire to secure a separation agree-' < !’
¢ .. 'ment, even if that agreement contained a: "
- provision which through \httgatlon he could
have avoxded ot :

In a subsequent telephone summary,X added
»'.:‘ < +:~1-do ‘not reca]l hrm 1ns13t1ng upon the term .
-~ of support until his wife dies or remarries. 1
would characterize it as a resignation on his - ,
- part that he was ndt going to have an agree-": "
ment with his wife in the absence of him = -
- . .agreeing to that fact. . He did not wantto go =~
‘to court over all of this.: My understanding
'+ “was that his wife was insisting on this provi-
sion. I am almost p0sitive that he came in |
and said that this was going to be a requu'ed
o term of the agreement. :
FS [ O I ‘ .
thhm the four pages of handwntten notes that D. € took
during his interview:with his client is a note indicating that the
client was providing his 'wife with an allotment of $365 per
month. No notation indicates the existence of any agreement
between the parties on the duration for which this support was
to continue. According to the investigating officer, X could
not explain how he obtained ‘from those notes the language,
unttl she dtes or remames

The attomey also asserted that the chent “was under pres-’
sure to'secure a separation agreement, even if that agreement
contained a provision which through litigation he could have:
avoided.”™ He stated that this pressure came from the client’s
chain of command and from the client’s own desire to .avoid
litigation. No evidence corroborates any of this. Although X,
when first questioned, indicated he normally would try to talk
a client out of such a provision, he did not indicate that he
attempted to do that with this client. Very little in the separa-
tion agreement could be deemed to be to the client’s advantage.
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Two of the three members of the committee: ﬁnd by clear
and convincing evidence (in accord with the investigating
officer’s findings) that the client, at the time he signed the
separation agreement, desired to provxde support:to his wife
“for the period of separation, but not beyond”:and that the
provision.in question ‘was:the result of a drafting error. The
remaining member of the commitiee, although not convinced
that a drafting error occurred, nevertheless finds by clear and
convincing evidence that X failed to communicate effectively
with his client and that, had he done so, he readily would have
ascertained that the client desired to. support his wrfe *“for the
period of separauon butnot beyond Tl o

A , T s O t:,_.;‘_‘; » PR

Rules af Prafesszonal Respans:bzhty v ?:i

w a,lln,'

Rule 1.1 of the Rules of: Profess10nal Conduct for Lawyers
provides, *“A lawyer shall provide competent representation to
a client. {Competent representation requires the legal knowl-
edge, skill, thoroughness, and preparation necessary for the
representation.”? Discussing “thoroughness” and *“prepara-
tion,” the comment to' this. rule:provides that *[tlhe required
attention and preparation are determined in part by what is at
stake; major litigation and complex transactions: ordinarily
require more elaborate treatment.than matters of lesser conse-
quence.”™ 'The comment also states that the issue of whether a
lawyer has employed the required skill in a particular matter
should be judged by relevant factors, such as ‘“the relative
complexity: and specialized nature of the matter, the.lawyer’s
general experience, the lawyer’s training-and experience in the
field in question, .[and]-the preparation-and study the lawyer
[was] able to glve to the matter.4; 'ooua .

Also at issue in th1s case are. rules 1.3. and 14 Rule 1.3
provides that a lawyer should act with reasonable diligence
and commitment in pursuing a client’s interests.> ‘Rulé 1.4
provides that an attorney. should provide adequate-explana-
tions to the client to provide the chent thh a basxs upon which.
to make mformed decrslons 6. RS IR ULY

‘ hw.:;f.‘."w:. ‘ SR

The attorney in this case graduated from law school in
1985, after having attended the school under the Army's
Eunded ‘Legal Education Program.  During his first tour of
duty, he :served as a;legal assistance attorney for five to:six.
months Hxs second and last tour! Df duty. during thch he

A et . oral Bt LS ET R A PR TE RN M T R RS0

2DA Pam. 27 26, :upra note 1, rule 1. ‘l

S Dine

38eeid., lulelicommem.. LoorglEien p oo ruaT e e,

‘ld (.j s

i e b e hanae i

5See id., rule 1.3.

6See id., rule 1.4,

prepared this separation-agreement, began'in May 1988. Dur-
mg the eleven months that followed, before assisting the client
in quesuon. X provided legal assistance 'on a part—ume basrs
The two staff judge advocates ' for whorit X worked dmng his’
second assignment both expressed strong optmohs regardmg
hlS hxgh degreé of dtlrgence hnd thoroughness e o

l."{‘f;’. Yo

“The mvest{gatmé officer found' 'that X had acqurred Sub-
stanitial legal assistarice expenence ‘from his first’ assr\gnmel’lt.I
bit Had little expenence with the prodedm'es in'the legaI office

of his second asslgnment and that in that office, X may have
tended to rely on exlsting forms—including the podrly drafted
document that office used for separatron agreements ‘The
investigating officer also found that & great amount of turmoﬂI
existed in this legal office—s0’ mnch so 'thét, when the’ separa-
tion agreément was prepared X was sharing the duties of the
staff judge advocate with one of the civilian attorneys in the’
office. As a result, substantial demands were. being made
upon X 's nme

l f T e S E RN Yo AT
g SN 'w,‘ T iy

iq e i [ Shara
Other matters are relevant m evalualmg the competence of
thls attomey 'I‘he attomey was working only part-time as a
legal assrstance attorney. and he never, attended the legal
assrstance course at The Judge Advocate General’s School.
On the other hand,X saw the client tw:ce before the. agree-
ment was signed. No evidence shows that any other pressmg
demands were made on X during these client interviews or
during the time he had available to review the wording of the
separation agreement. :Mr. X’s review of the separation agree-’
mient, given its importance regarding the client’s property and
income, at least should have inc¢luded a thorough examination.
of provisions X had incorporated. -Evidéntly, X was careless'
in proofreading,ior:in failing to: proofread, the separation’
agreement. He has no excuse or justification:for not exercis-
ing a greater degree of care in this case, particularly in llght of
his prior expenence as a legal assistance attormey.iiic ! ¢ ol

ple Lo S Botmnl bl ant h‘ foni

IR U I O IR TGRSR SISl RIS TAN O F O

b g e 1 i Conclu.uon ST RN R TR RS
I R s L S N L e B S Rt BRI Ey Sy S PP BETT 1T
~rAll members of the committee ﬁnd by clear and convincmg
evidence that X:violated rule 1.1 (competence), rule 1.3 (diki-;
gence), and rule 1.4 (communication) of the Army Rules'of:
Professional Conduct for Lawyers
[H9 R PR T L (LRIt I RO LSS Ce TN
i In this case.'even :a'minimum:standard:of competénce:
would require that'X communicate effectively with his cliént:
to ascertain precisely what the client wanted in the separition’
agreement, to:advise the client:on’ what:the law andrAmiy"
regulation requu‘ed as'to Ifmancral support of one's spouse

Gl aee o nud
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and to counsel the client on the wisdom-—or lack thereof—of
the matters that the client wanted included in the agreement,
including a discussion of whether a separation agreement even
was advisable in his case. ‘A minimum standard of compe-
tence also would require thatX prepare a separation agree-
ment that reflected the client’s intent and that X proofread the
agreement and cxplam 1ts contents to the chent. P

Even 1f the conﬂrcnng facts are: construed ina hght most
favorable to X, he clearly failed 0 explain ‘to the client that a
separation agreement to provide support.-to his ‘wife until she
died or remarried was not required by Army regulation or, in
all likelihood, by applicable state law, and that this agreement
was contrary to:the client’s best interests.” Accordingly, X was
not diligent in protecting the legal interests of his client and
failed to communicate to his ¢lient' what those interests were
and how they best could be protected.

. "Amatter in aggravation 4lso exists in this case. “On 4 Jan-
uary 1989—just three months ‘before he drafted this separation
agréement—X was counseled by his supervisor about his
handling ‘of :a legal assistance case involving a real estdte.
matter at his first duty station.: 'The supervisor.counseled X for

e

lack: of diligence and for failing to communicate adequately
with his clients. The counseéling statement, however, reflécted
the supervisor’s opinion that the * attomey s professionalism
has been outstanding during ‘this ‘assignment” and that the
supervrsor conSldered tlus prevrous lapse “1solated and non-
recurring.” It

Recommendanon ’

The attomey should be censured by The Judge Advocate
General in a memorandum of reprimand for violating rules
1:1,'1:3, and 1.4 of the Army Rules of Professional Conduct
for Lawyers ‘Because this is riot X”s first violation of the rules,
the memorandum should be filéd in his official military
personnel file. However, the Committee recommends against
informing his state bar disciplinary committee because the
violations were based on slmple neghgence and did not involve
deceit, unjust enrichment, or other séridus misconduct. More--
over, although it does not bear on the level of personal culpa-
bility, no evidence suggests that these violations caused any
legal harm 'to“the ¢lient or that they are hkely to harm the
chent in the future '

E 5 H

Guard and Reserve Affarrs Items

Judge Ad‘vocate Guard and Reserve Aﬁ'azrs Departmenr.

. TAGSA

Reserve Component Quotas for Resident Graduate
Course

The Commandant, The Judge Advocate General's School,”

has announced that two student quotas in the 42d Judge Advo-
cate Officer Graduate Course have been set aside for Reserve
Component judge advocates.  The forty-two-week, graduate-
level course will be taught at The Judge Advocate General's
School in Charlottesvxl]e. Virginia, from 2 August 199310 13
May 1994, Graduates will be awarded the degree of Master of
Laws in Military Law. Any Reserve Component Judge Advo-
cate General's Corps (JAGC) captam or major who will have
at least four years of JAGC experience by 2 August 1993 is
eligible to apply for a quota.” An officer who has completed the
Judge Advocate Officer Advanced Course, however, may not
apply to attend the resident course. Each appllcalmn packet
must include the followmg materrals .

1. Personal data: The apphcant s full name (mcludmg the
applicant’s preferred name 'if other than first name), grade,

date of rank, age, address, and telephone number (business,

fax, and home).

2. Military experience: A chronological list of the appli-
cant’s Reserve Component and active duty assignments.

13." Awards and decorations: A list of the applicant’s
awards and decorations.

4. Military and civilian education: A list of the schools the:
applicant has attended and the degrees the applicant has
obtamed, along. wrth dates of completion for each course of
mstrucuon and. any honors the, apphcant has received. 'I'he
apphcant also must include his or her law school transcnpt,

"8, Civilian expenence The appllcant should 1nclude a
resurne descnbmg hrs or her legal expenence

6 Statement of purpose In one-or two paragraphs. the
apphcant should ‘state why he or she wants to attend the.
resrdentgraduatecourse SRR T R

7 Letter of recommendauon

. " a."If the applicant is assigned to a United States Army
Reserve (USAR) Troop Program Unit, he or she should
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include a letter, of recommendation from his or her mtlltary
law center commander or staff Judge advocate.

R I

i h If the apphcant isa member of the Army Nauonal
Guard (ARNG), he or she should include. a letter of recom~
mendation from his or her staff judge advocate. e

c. If the applicant is a USAR individual mobilization
augmentee (IMA), he or she should include a letter of recom-
mendatmn from his or her staff Judge advocate or proponent
Ofﬁce iy g'_'l' AR SRR st ey . [T

8 Department of Army Form 1058 (for USAR apphcantS)
or. Nauonal Guard Bureau Form 64 (for ARNG applicants):
The apphcant must fill out the appropriate form and include it
1ntheapplrcat10npacket. O EA ,

Each applrcant should forward hrs or her packet through
appropnate channels. as descnbed below

senite o toanh

!, Ry

r1 If assrgned to the ARNG the apphcant should forward

theA packet through the state chain of command to ARNG

Operating Activity Center, ATTN: NGB-ARO-ME, Building

E6814, Edgewood Area, Aberdeen Proving Ground, MD
21010-5420. )

2 If a351gned toa USAR Troop Program Unit ('I'PU) in the
continental United States, the applicant should forward the
packet through the chain of command of his or her Major
United States Army Reserve Command to Commander,
ARPERCEN, ATTN: DARP-OPS-JA St. Louis, MO 63132-
5200

ARPERCEN; ATI'N rDARP- OPS-J A, St. Louis, MO 63132-
5200. oo Eohgioa e b ot e o b

- R UL EN ] L’_n‘. i R ,TI
An apphcauon wrll not be considered- unless it is rccerved at
the appropnate address not later. than lS December 1992

Indmduals selected 10 attend the course w111 be nonﬁed on
or about 1 February 1993. An officer selected for attendance
at the graduate course must be funded by the Army Reserve
Personnel Center, the ARNG of his or her home state, or the
Actrve Guard Reserve Management Drrectorate AR

PR f;Judge,Advocates Needed toTeach SRR AR
.. Reserve Officer Training Corps O R A
e Mrhtary.lustrce Classes NIRRT IR

- During this academic year, Reserve Officer Training Corps

(ROTC) cadets across the United States will receive seventeen
haurs. of classroom instruction on military justice. The.
instructors for these classes must be judge advocates. tSee.
DEP'T;OF ARMY,"REGULATION 27-10, LEGAL SERVICES: MILI+
TARY JUSTICE, para. 19-7 (22 Dec. 1989). The professor of
military science for each ROTC detachment is responsible for
securing a judge advocate as an instructor. All instructors wilt
receive a teacher’s guide, methods of instruction training—in
most cases, by videotape—and prepared examinations.

All USAR judge advocates may volunteer to teach ROTC
military justice classes. A USAR judge advocate who serves
as an ROTC instructor will be awarded retirement points for

e .70t .. time spent in. prepanng and presenting classes. Any individ-
3. If assigned to a USAR Control Group (IMA/Rein-
forcement) the applicant should send the packet to Commander,

ual interested in mstructmg cadets should contact the pro-

‘f‘essor‘ ‘otfimrlrtary‘ science at the nearest ROTC detachment.

L Resrdent Course Quotas s V"f"“,\"’ $

Attendance at resident CLE courses at The J udge Advocate‘
General s School (TJAGSA) is restricted to those who have’

been allocated student quotas. ' Quotas for TJ AGSA CLE
courses are managed by the Army Training Requirements and
Resources System (ATRRS) the Army-wide automated quota
management system, The ATRRS school code for TTAGSA
is 181.. If you do not have a confirmed quota in ATRRS,
you do not haye a quota for a TJAGSA CLE course.
Active duty service members must obtain quotas through their
directorates of training, or through equivalent agencies.

Reservists must obtain quotas:through their anit traimng
offices or, if they are nonunit reservists, through ARPERCEN,

Am DARP-OPS -J A, 9700 Page Boulevard, St. Louls. MO:

1 CLE NEWS B M TERITE U S S AR L TR ST 3 KRSt e T PRI 1]

(RESEE TS IEE IR wLy Gt e
63132-5200 Army Natlonal Guard personnel request qubtas‘
through their unit training offices.: To venfy a quota, -ask your
training ‘office to provide you w1th a screen pnnt of the
ATRRS Rl screen showing by-name reservatrons

zj.;jljjrskf‘(};,sra’cLE Course Sciré'dule’j oo

e
[NE F R )

1992

2-6 November: 10th Federal Li trgauon Course (5F-F29)

F32)

.ll,

2-6 November 29th Cnmmal Tnal Advocacy Course (SF- ‘
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16-20 November' 35th Fiscal Law Course (S5F-F12).

30 November-l December lst Basrc Procurement Fraud
Course (SF-F36).. - . - °

30 November-4 December l4th Operanonal I.aw Sermnar
(5F-F47) 3 : Yl ‘”r‘,r,r

7-11 Decermber: 42d Federal Labor Relations Course (SF-
F22). ~ o , o

'1993”

4-6 January: 1993 USAREUR Tax CLE (5F-F28E)

4.8 January llSth Semor Of.ﬁcers Legal Onentauon (SF-
Fl) RS N L

6-9 January: 1993 USAREUR Legal Assrstance CLE (SF-
F23E).

11-15 January:
Symposium (5F-F11).

[

_11-15 January: 1993 PACOM Tax CLE (5F-F28P)
nl9 January 26 March l30th Basm Course (5-27-C20)

-5 February‘ 30th Cnmmal Tnal Advocacy Course (SF-
F32) STIER _ o

1-5 February' 1993 USAREUR Contract Law CLE (SF-
FlSE) B

8 12 February 116th Semor Officers Legal Onentauon
(5F-F1). '

22 February-S March. 130th Contract Attomeys Course
(SF'FIO) o S R . B 'j Sip e

b ','.-.n.” H

8- 12 March 32d Legal Assxstance Course (5F F23)
15-19 March: 53d Law of War Workshop (5F-F42)

22.26 March l7th Admlmstratlve Law for Mllltary
Installauans Course (SF FZA) R e

29 March-z Apnl 5th Installauon Conlractmg Course (SF-‘

5-9 April 4th Law for Legal NCOs Course (512-‘
7LD/E/7.0/30) [ "/x‘r . . ; B ! Yool ."

12-16 April: ll7th Semor Officas Legal Onentatlon (SF-
F1). BT ,

12-16 April: 15th Operatronal Law Semmar (5F-F47)

20-23 April: Reserve Component Judge Advocate Annual
CLE Workshop (SF-F56).

1993 Government Contract Lawv

-26 April-7 May: 1313t Contract Attomeys Course (SF-
FlO)

17-21 May: 36th Fiscal Law Course (5SF-F12).
+:17 May-4 June:.36th Military Judges'-Course (5F-F33)

18-21 May 1993 USAREUR Operatronal Law CLE (5F-
R4TE). i - oo

24-28 May 43d Federal Labor Relauons Com'se (SF F22)

7-11 June 118th Semor Ofﬂcers Legal Onentauon (SF-
F1). SRR ‘

*.7-11 June: :23d Staff Judge Advoeate Course (5F-F52)
| 14-25 June JAOAC Phase II (5F-F58)
14-25 June JA’I'I‘ Team Trammg (5F-FS7)

- 14-18 June: 4th Legal Administrators’ Course (7A-
SSOAI) :

i 14-16 July:: 2AthMethods of Instruction Course (SF-FIO) .
19 July-24 September: 131st Basic Course (5-27-C20).
N 19-30 July: 132d Contraet Attorneysv' Course (SF-FIO).

2 August 1993-13 May 1994: 424 Graduate Course (5-27-
C22). o h

2-6 August: S4th Law of War Workshop (51#*-#42)‘

9-13 August:
Course (5F-F35)

l7th Crumnal Law New. Developments

16-20 August: 4th Semor Legal NCO Management Course
(512-71D/E/40/50) .

2327 AuguSt: 119th VSenior Officers’ Legal Orientation
(SF-F1). ‘ L r

30 August-3 September 16tl1 OperatIonal Law Seminar

(5F-F47). . o
20-24 September 10th Comract Claims, ngatlon and

Remedies Course (SF-Fl 3) .

IPETE
i

3. Civilian Sponsored CLE 'Cour‘ses

T December 1992
1-3: GWU, smaesaeeaa;, Workshop, Washington, D.C.

1-4: ESI, ADP/Telecommumcauons (FIP) Contractmg.
Washington, D.C.
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1-4: ESI, Procurement for Project Managers; Admlms-
trators, and COTRs, Washington, D.C. ;

5-11: AAJE, The Rule of Law, New Orleans, LA, }'

7:.. GWU, Joint Ventures and Teaming ‘Arrangements,
Washmgton D. C
79: GWU Patents Techmcal Data and Computer Soft—
ware, Washmgton D. C

i"

8 10 ESI Intemauonal Conuacung. Vlenna, VA
8- 11: ESI Contracung for Semces. San Dtego. CA ;

8-11: ESI, Continuous Improvement and Total Quality
Management, Washington, D C

10: GII, Fundamentals of New Mexxco Envnronmental
Law Compliance, Albuquerque, NM, ‘ :

10-11: ESI, Export Controls and Licensing,. WashxngtOn
D.C.

For further information on.civilian courses, please contact
the institution offermg the course. The addresses are in the
August 1992 issue of The Army Lawyer., . ..»

4. Mandatory Contmumg Legal Educatlon Junsdlctlons
and Reporting Dates - . RETE
&emn;ngMLLrﬂl

ey

**Alabama 31 December annually
Arizéna - 15 July annually
Arkansas 30 June annually
“*California '~ 1 February annually **
Colorado ~ Any time within three- yw penod
Delaware 31 July biennially
"*Florida ~* © Assignéd month every three years ‘
Georgia 31 January annually ‘ =
. Idaho Every third anniversary of admission
- Indiana - -'31 December annually - S
Iowa 1 March annually A
Kansas 1 July annually
" Kentucky ' 30 June annually L
**Louisiana 31 January annually v
Michigan .31 March annually o
- Minnesota ' 30 August every third yw B
**Mississippi 1 August annually o
Missouri 31 July annually
Montana .1 Marchannually ... -
Nevada 1 March annuaily o
New Mexico 30 days after completing each CLE
. progmm
~ **North Carolina 28 February annually, Coe s
" North Dakota ~ 31 July annually * Hol
. *¥Ohio ... . Every! twoyearsby3l January
**Oklahoma 15 February annually, . S e

Oregon -, ;- Anniversary of date of birth~-new
admittees and reinstated members
e B . 'report afiter an initial one-year °
period; thereafter every three years -
‘ **Pennsylvama _Annually as ass1gned e :
" w%Sgyth Carolina * : -15 January annually - i B
*Tennessee 1 March annually At
.. Texas . .. Lastday.c of birth month annually ,
"Uh " 31 December biennially * " .
Vermont 15 July biennially R
Virginia 30 June annually
Washington 31 January annually
West Virginia 30 June biennially
*Wisconsii© 1.7 /20 Jannary biennially ot 00
Wyommg 30 January annually

For addresses and detalled mformauon see.the July 1992
1ssue of The Army Lawyer

*M1htary exempt - ‘ FEE
**Military must declare exempuon

T N BT RIS B R

5. Pennsylvania CLE Requirements
a. On 7 January 1992, the Pefinsylvania Supreme’ ‘Court
promulgated the Pennsylvania Rules for Continuing Legal
Education and established the Pennsylvania CLE Board: ‘The
Pennsylvania CLE Board recently adopted regulatlons imple-
menting the court’s rules.” These regulations require each
active Pennsylvania lawyer to complete five hours of training
per year on the Rules of Professional Conduct, as adopted by
thé Pennsylvania Supreme Court. * The re¢gulations also pro-
vide that each Pennsylvania lawyer will be assigned randomly
by his or her attorney identification number into one of three
compliance groups, each group having a different comphance
period, effective 1 July 1992. SN

b. The Pennsylvania CLE Board will not approve CLE
credit on the Rules'of Professional Condict from any. CLE
provider outside of the State of Pennsylvania. It will defer
compliance with the CLE requlrements however, for mem-
bers of the Armed Forces serving on-active duty outside
Pennsylvania. A service member must notify the Board of his
or her departure from the service within thirty days after
leaving active duty. He or she then must comply wnth the
CLE requirement within twenty-four months r‘rﬂ TR

c. To obtain a deferral, a service member must noufy the
Pennsylg:la CLE Board in writing pf his or her active duty
status ly attomeys serving on active duty are ehglble for,
deferrals. Reservists and civilian attorneys of the Armed Forces
must meet the CLE requirement implemented by the Board. ,

d. Any questions concemning Pennsylvania’s CLE require-
ments should be directed to the Pennsylvama CLE Board.
The Board may be contacted at the address and telephone
number printed below,

. Pennsylvania CLE Board -7 ;20 L6 o o1t
5035 Ritter Road, Suite 500

., +. Mechanicsburg, Pennsylvama 17055 e

(717) 795-2119 (BTN

e ',«. VS [
P TR T S R
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" Carrent Material of Interest ~~ ~~

i

1. TJAGSA Matenals Available Through Defense
Technical Information Center. h

Each year, TJAGSA pubhshes deskbooks and matenals to
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses in their practice areas. . The School
receives many requests each year for these matenals Because
the distribution of these materials is not w1thm the School’s
mission, TTAGSA does not have the resources to provide
these publications. ;

To provrde another avenue of nvarlablllty. some of this
‘material is being made available through the Defense Technical
Information Center (DTIC). An office may obtain this material
in two ways. The first is to get it through a user library on the
installation. Most technical and school libraries are DTIC
“users.” If they are “school” libraries, they may be free users.
The second way is for the office or organization to become a
government user. Government agency users pay five dollars
per hard copy for reports of 1-100 pages and seven cents for
each additional page over 100 or ninety-five cents per fiche
copy. Overseas users may obtain one copy of a report at no
charge. The necessary information and forms o0 become
registered as a user may be requested from: Defense ‘Technical
Information Center Cameron Station, Alexandria, VA 22314-
6145, telephone (202) 274- 7633 AUTOVON 284-7633.

Once reglstered. an ofﬂce or other orgamzauon may open a
deposit account with the National Technical Informatlon Serv-
ice to facilitate ordermg materials. Informauon concemning
this procedure will be provided when a request for user status
is submitted.

Users are provxded bxweekly and cumulatxve mdxces These
indices are classified as a single confidenual document and
are mailed only to those DTIC users whose orgamzanons have
facility clearances. This will not affect the ability of organiza-
tions to become DTIC users, nor will it affect the ordering of
TIAGSA publications through DTIC.. All TIAGSA publica-
tions are unclassified and the relevant ordering information,
such as DTIC numbers . and titles, wxll be published in The
Army Lawyer ‘The followmg TJAGSA _publications are
available through DTIC : The nine character identifier begin-
ning with the letters. AD are numbers assrgned by. DTIC and
must be used when ordenng pubhcauons

1oy -, Contract Law

AD A239203  Govemnment Contract Law Deskbook, voL.1/
- JA-505-1-91 (332 pgs).
lGovemment Conn'act I..aw Deskbook, vol. 2/
JA-505-2-91 (276 pgs).

AD A239204

" AD A246325

AD B156056

AD B144679 Fiscal Law Course Deskbook/JA-506-90
(270 pgs).

Legal Assistance
AD B092128 . 'USAREUR Lega! Assistance Handbook/
~ JAGS-ADA-85-5 (315 pgs).

AD A248421 Real Property Gmde—l..egal Assxstance/JA-

26192 (308 pgs).

ADB147096  Legal Assistance Guide: Office Directory/

JA-267-90 (178 pgs).

*AD 3164534 Notarial Guide/JA-268(92) (136 pgs).

AD A228272  Legal Assistance: ‘Preventive Law Series/

JA-276-90 (200 pgs).

'Soldiers’ and Sailors” Civil Relief Act/JA-
1260 (92) (156 pgs).

AD'A244874 . Legal Assistance Wills Guide/JA-262-91
(474 pgs). -

AD A244032  Family Law Guide/JA 263-91 (711 pgs).

AD A2416§2 Office Admmlstratmn GuidefJA 271-91

Legal Assxstance Lmng Wllls Gmde/J A-
- "273-91 (171 pgs)

Model Tax Assrstance Gulde/J A 275-91 (66

’@@41255
T pgs)y

AD A246280 Consumer law‘Guide/I A 265-92 (518 pgs).

AD A245381 -Tax Information Series/JA 269/92 (264

) p_gs). ’

" Administrative and Civil Law

. .AD A199644 The Staff Judge Advocate Office Manager s

'Handbook/ACIL-ST-290.

AD A240047 ; Defensive Federal Litigation/JA-200(91) .
o . (838pgs). .-

AD A236663 Reports;of Survey and Line of Duty

. Determinations/JA 231-91 (91 pgs).

Government Information Practices/JA- -
- 235(91) (324 pgs).

AD A239554
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AD A237433 AR 15-6 Investigations: Programmed x
Instruction/JA-281-91R (50 pgs).” '

LaborLam}I """ - CL

Y [

AD A239202 Law of Federal Employment/] A-210-91
(484 pes). v 1 8

AD A236851 ..~ The Law of Federal Labor-Management . /
- Relations/JA-211-91:(487 pgs).

S 1‘4.7 R FORLE TR e

| Developments, Doctrine & Literature

AD B124193 ,Mthtary Cltanon/JAGS‘DD-GS 1.(37.pgs).

il NENCER

oy CriminalLaw. g7 it T e
AD B100212 ;:- Reserve Component Criminal Law PEs/: .,
JAGS-ADC-86-1 (88 pgs).
AD B135506 - - Criminal Law Deskbook Crimes & Defenses/
JAGS-ADC-89-1 (205 pgs).
AD B137070 - - Criminal Law, Unauthorized Absences/ .
JAGS-ADC-89-3 (87 pgs).
AD A251120 ‘. Criminal Law, Nonjudicial Punishment/IA-
330(92) (40 pgs)
R O URESIY B RS WP T S O
AD A251717 Semor Ofﬁcers Legal Orlentauon/J A
320(92) (249 pgs)
AD A251821 Tnal Counsel & Defense Counsel Handbook/
JA 310(92) (452 pgs)
VY USRI U AU S R ST
AD A23362l Umled States Attomey Prosecutors/J A-338-
91 (331 pgs).
o7 ors Guard & Reserve Affairs  pvi-onp oo
RN
AD B136361 Reserve Component JAGC Personnel

Policies Handbook/JAGS GRA 89-1
4 88 pgs) i

=" The following CID pubhcanon also 1s avaxlabfe’through
DTIC:
AD A145966 " “USACIDC Pam’ 195-8, Criminai "
Investigations, Vtolation of the U.S.C.in
, Economle Cnmie Investlgauons (250 Pgs)
‘P’.}',"}M ) o [ ‘FI‘I A

Those ordermg pubhcatxons are reminded that they are for
government use only‘ N

e

Cnonavet LREOLOA G4

*Indicates new publication or revised edition.

o' 2 Regolations & Pamphlets

a. Obtaining Manuals for Courts-Martial, DA Pamphlets,
Army Regulanons, erld Manuals, and Trammg Circulars.
L AT EE S FEN

(1) The U.S. Army Publications Distribution Center at

Baltimore stocks and drsmbutes DA pubhcanons’and blank

_fprms that hﬁve Army-Wtde use Tts address is: - '

GI e s Fer Lo

> " ‘Commiander | b
“US. Amy’ Puthauons sttn’buuon Center \‘,J,Jﬁ e
, 2800 Easteri Blvd, © % RRER

Balumore,MD 21220-2896 o

L SRR

(2) Units must have publications accounts to use any

part of the publications distribution system. The following
exu'act from AR 25-30 i is provxded to ass15t Acuve, Reserve,

andNa onalGuardumts - 'f" e _) ﬂi
‘:,if"." I3 IR IR IROTA R T ERRT A U S A T IR TR M T
“{"y‘ feos " The" umts below are' authorized ' “f

o

pubhcauons aCcounts wnh the USAPDC ar e ?

SRR IEDE BN ]liti’f;"; v

(1 ) Acnve Army

e

R
1.0

(@) “Units orgamzed under a PAC Al »
PAC that supports battalion size units w111__f‘ it
v “, request a ‘consolidated publicationis accounit %7

“7 for the entire battalion’ except when subor- e
- dinate units in the battalion are geograph-‘ R
"ically remote. To ‘establish ‘an account, the ™
* PAC will forward 4 DA Form 12-R (Request -
for Estabhshment ofa Pubhcauons Account)
BT (and supporting DA 12-series form’s through B
7 their DCSIM of DOIM, as appropriate; to
“the ‘Baltimore USAPDC, 2800 Eastern =
"Boulevard, Baltimore, MD 21220-2896. '
The PAC will manage all accounts estab- "
lished for the battalion it supports. (Instruc-
) “'tions for the usk'of DA '12-seriés forms and -
e “areproducxble copy of the forms appear in -~
s v iﬁ-'DAPam 25:33)"

v (b) Uruts not orgamzed under a’PAC "”";"‘
Umts that are detachment S1ze and above '

o I may have a pubhcauons account. To estab-

- 7 “lish an"account, these units will" ‘submit‘a * ‘

“ <04 Form 12-R and supporting DA 12-senes o

L ’;forms through theif DCSIM or DOIM ds e

ti. Z13 appropriate, to the Baltimore USAPDC, -
2800 Eastern Boulevard, Baltimore, MD *
21220-2896.

(¢) Staff sections of FOAs, MACOMs,
mstaIIatzans and combat divisions. These )

Lo gtaff sections may estabhsh a single account -
for each major ‘staff elément. - To establish

an account, these umts wnll follow the'_i

- ‘procedure i in (b) above - S

s f",l.
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" (2) ARNG units that are company size o
" :State adjutdnts general. To establish an *
. ‘account, these units ‘will submit 4 DA Form
12-R and supporting DA 12-series forms
through their State adjutants general to the
*{; Baltimore USAPDC, 2800 Eastern Boule-
vard, Baltimore, MD 21220-2896. £

(3) USAR units that are company size
- and above and staff sections from division
_level and above. To establish an account, -, ...
these units will submita DA Form 12-Rand
supporting DA 12-series forms through their- -
supporting installation and CONUSA to the .
Baltimore USAPDC, 2800 Eastern Boule-
vard Baltlmore,MD 21220-2896

(4) 'ROTC elements.” To establish an
~account, ROTC regions will submit a DA
“'Form ‘12-R and supporting DA 12-series

forms through their supporting installation
and TRADOC DCSIM to the Baltimore
USAPDC, 2800 Eastern Boulevard, ‘Balti-
more, MD 21220-2896. Senior and junior '
ROTC units will submit a DA Form 12-R
¢ ©  'and supporting DA 12-séries forms through
their supporting installation, regional head- " -
quarters, and TRADOC DCSIM to the
«-..v;.. Baltimore USAPDC, 2800 Eastern Boule- - -
vard, Baltimore, MD 21220-2896. L

- Units not described in (the paragraphs]
‘above also may: be authorized accounts. To
establish accounts, these units must send their .
requests through their DCSIM or DOIM, as. .- - -
appropriate, to Commander, USAPPC,
ATTN: ASQZ-NV, Alexandria, VA 22331-
0302,

Specific instructions for establishing ini- o
tial distribution requirements appear. inDA
- Pam. ,25-33.

If your unit does not have a eopy of DA Pam. 25-33, Srou
may request one by calhng the Baltrmore USAPDC at
(301) 671-4335 . N

(3) Units that have established initial distribution require-
ments will receive copies of new, revised, and changed publi-
catlons as soon as they are pnnted.

4) Umts that requrre pubhcatrons that are not on therr
initial distribution list can requisition pubhcauons usmg DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. This office may be reached at (301) 671 -4335

(5) Civilians can obtain DA Pams through the Natronal
Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia 22161. They can be reached at (703)
487-4684.

ARS-1

(6) Navy, Air Force, and Marine JAGs can request up to
ten copies of DA Pams by wrmng to U.S. Amy Publications
Distribution Center, ATTN: *DAIM-APC-BD, 2800 Eastern
Boulevard, Baltrmore. MD 21220-2896 Telephone (301)
671-4335 o o I

-b. Lrsted below are new publrcatrons and changcs to

‘extsung pubhcatrons

o Army Management 12 Jun 92
o Phrlosophy

Army Food Servrce ,
 Program, Interim Change
; FOI ‘
Food Program Interrm ‘
Change 102

Senior Reserve Officers’
. Training Corps Program
‘ Organization,
Administration, and
'Trarmng,

AR30-1 . 15May92

AR 30-5 1Apr92

AR 145-1 15 May 92

. Unit Status Repomng | 1May92 :
29 May92

261un 92

AR220-1
AR 420-70

‘ Buildings and Structures
AR 635:120 .

o Personnel Separanons
 Officer Resrgnauons and

. Discharges, Interim

" Change 102

1992 Contemporary
Military Reading List
' Professional Speciality '
Recognition of Ammy- -
 Medical Department
" Officer and Enhsted ’
Personnel

.. Implementation of Changes 30 Apr 92
to the Military IR
Occupational
Classification and
Structure

List of New, Rev1sed
' Changed Pubhcauons L OK I

List of Approved -

Recurring Management
g ’ o lnformatron Reqmremenrs " ;
DAPam.360- .  The Transitionto - . 1992
526 .+ . CivilianLife . : L

DA Pam. 700-29 20 May 92

CIR 25-92-1 1Jun 92 '

CIR 40-92:1 18 May 92

CIR 611-92-1

g T

DA Pam. 25-30 1Jul 92

DA Pam. 25-69 1Jun92

Instructions for
Preparing the Depot
'Maintenance Support Plan -

JFTR Joint Federal Travel

. ~ .. Regulations, C67

JFTR - - - Joint Federal Travel
Regulations, C68

1Jul92

" 1Aug92 -
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3. LAAWS Bulletin Board Service ... -+ ..
-r\tg cpde r: R ‘,«‘ e o RS (e B
-, Numerous rpubhcatxons prodnced by The Judge Advo-

cate General’s ‘School (TJAGSA) are. available through. the

LAAWS Bulletin Board System (LAAWS BBS). Users can

sign on the LAAWS BBS by dialing commercial (703) 693-

4143;.or DSN 223:4143] with the followmg telecommum-

cations configuration: 2400 baud; parity-none; § bits; 1'stop
bit; full duplex; Xon/Xoff supported; VT100 or ANSI termi-
nal emplation. Once logged on, the system will greet the user
with an opening menu. Members need only answer the prompts
to call up and download desrred publications. The system will
ask riew users to answer several questions. It then will instruct
them that they can use the LAAWS BBS after they receive
membership confirmation, which takes' approx1mately twenty-
four hours. The Army Lawyer will publish information:on
new publications and materials as they become available
through the LAA,WS BBS s -

b. Instructions far Dathoadmg F zles From the LAAWS

BullethoardServxce T
(1) Log on the LAAWS BBS usmg ENABLE 2. 15 and the

communications parameters ‘described ‘above. A
Copphs LU S
(2) If ‘you never have downloaded files before. you w111

need thé file decompression utllxty program that the LAAWS

BBS uses to facilitate’ rapxd transfer-over the phone lines.

This program is known as the' PKUNZ]P utility. To download

it onto your hard drive, take the followmg actrons after

loggmgon w::. o DLeratn

() When the system asks "Mam Board Command?
lom a conference by eptering, D]

(b) From the Conference Menu. select the Automation
Conference by entering [12]. B

T (¢) Once"you have JOll’lCd the "Automationi Conferefice)
enter [d] to Download a file.'~ ~ - f
f.x!‘ Y P 4
(d) When prompted to sélect a ‘file name, enter [pkz
110. exe] Thts is the PKUNZIP utrhty file.
i ! z\'_," lv,"— ".‘ ,"""‘r "‘.i‘l
(e) If prompted to select a.communications protocol,
enter [x] for X-modem (ENABLE) protocol GO e g
(f) The system will respond by gmng you data such as
download time ‘and file size. You then should press the F10
key, which will give you & top-line menu. From' this menu,
select [f] for Files, followed by [r} for’ Eecewe. followed by
(x1 forx-modemprotocol G LR e
(g) The menuwrll then ask for a file name. Enter
[c \pkzl 10 exe] '

P Ll e LT
SR 1 e

(h) The LAAWS BBS and your computer will take over
from bere. : Downloading the file takes about twenty minutes.

T
A LR

Your computer will beep when the file transfer is complete.
Your hard drive now will have the compressed version of the
decompression, program needed ta-explode files with the
“ZIP” extension. .05y Lo i i che ot
SO IS IR N EAL A A T [ SR VIR Lo ryad
() When the file transfer is complete enter {a] 10 Abandon
the conference. Then efifer [g] for Good-bye to log-off the
LAAWS BBS
Sy
'¢)) To ‘use the decompressron program; you will have to
decompress ‘or "explode ‘the program itself.’ To accomplish
this, boot-up into DOS and enter [pkzi 10] at the C\5 prompt.
The PKUNZIP utility thén will execute, convertmg its files o
usable format. ‘Whén it has completed tlus process, your hard
drive will have the usable exploded vers10n of the PKUNZIP
utility program, as well as all of the compression and
decompressron utthues used by the LAAWS BBS

w3 e Do b))

3) To downlpad a ﬁle after loggmg on to Lﬁe LAAWS
BBS, takethefollowmgsteps T
(@) When asked to select a "Mam Board C0mmand?”
enter [d]toDownloadaﬁle A T
..1.,! .. :l; :
(b) . Enter the name pf the file you want to download
from subpaxagraph cbelow4 e s o v

S '1(.;5'

1L FETER

©) I prompted to: select a commumeattons protocol
enter [x] for X-modem (ENABLE) protocol.

(d) . After the LAAWS BBS responds with the time and
size data, type F10. “From the’ top'-lme menu; select [f] for
Files, followed by-[r] for Recelve, ,followed by [x] for X-
modem protocol R

(e When asked to ‘enter a ﬁle ‘name, enter [c \XXXXX.
yyy] where xxxxx.yyy is the name of the file you wish to
download. g . .

T AD RS s MAETVIEF) Bt | IR ELT L B 1

6] The computérs take over from' here When _you hear
a beep, file transfer is complete and the file you downloaded
w111 have been save/;l on your hard dnve ,

Pl L J-'i'

(g) After the ﬁle transfer is complete. log-off of the
LAAWS BBS by entering [g] to say Good-bye.

(4) ?Lo use a downloaded ﬁle. take the followmg steps

(a) If the file was not compressed you can use it on
ENABLE without prior, conversion. . Select the file as you
would any, ENABLE word processmg ‘file. ENABLE will
gtve you a bottom-lme menu contammg several other word
processing: languages From this menu, select “ASCIL” - After
the; document-appears, you can process it like any.other
ENABLE file.

e nl anl o sl A0 he e IR
() If-the ﬁle was compressed (havmg the, “.ZIP" exten-
sion) yon.will have o “explode” it before entéring the
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ENABLE program.: From the DOS ‘operating system C:\>
prompt, enter [pkunzip {space ) xxxxx.zip} (where *‘xxxxx.zip"
signifies the name of the file you downloaded from the
LAAWS BBS). The PKUNZIP utility will explode the
compressed file and make a new file with the same name, but
with 2 new “.DOC” extension. Now enter ENABLE and call
up the explodedifile “XXXXX.DOC”, by followmg instruc-
nons in paragraph (4)(a), above

Cu TJAGSA Publ:catzons Avazlable Through rhe LAAWS
BBS. - IR . v

The following is an updated list of TIAGSA publications
available for ' downloading from the LAAWS BBS.: (Note that
the date a publication is *uploaded” is the month and year the
file was made available on the BBS—the publication date is
avallable w1thm each pubhcatxon )

<o

FILE NAME I.LELQA.D_ED *-«DE.SC&IEELQE'““"! :
121CACZIP  June 1990 The April 1990 Contract
S O FERE R R 'LawDeskbookfromthc
SRR * 121st Contract . '
Attorneys’ Course
1990_YIRZIP January 1990 Contract Law Year
1991 . inReview in ASCO ., -
“  format. Itoriginally
il e . ~wasprovided atthe
TR ‘ 1991 Government
. BT .;ContractLawSymposmm
e at TIAGSA. .
1991_YIRZ IP' “Janudry - ~ TIAGSA Comract Law
S 1992 - 1991 YearmRewew
505-1.ZIP . - Fcbrua;jy TIAGSA ComractLaw
o - 1992 - Deskbook, vol 1, May
S Lo 1991 g
505-2ZIP°  February "'~ TJAGSAContractLaw !
1992 ~ Deskbook, vol 2, May
S S S99
506ZIP. .: - .  November .- - TJAGSA Flscallaw
e o #1991 0 - .Deskbook, November. 1991
ALAWZIP ~ 'June1990 ~  The ArmyLawyerand '
S ' " Military Law Review =
... Database (ENABLE 2.15).
" 'Updated through 1989
. . The Army Lawyer Index.

" It includes a menu
system and an
explanatory memorandum,
ARLAWMEM.WPF.

CCLRZIP September Contract Claims,
1990 Litigation, & Remedies
FISCALBK.ZIP November The November 1990
1990 Fiscal Law Deskbook

JAIRIZIP

JA213ZIP

JA2T4ZIP

JA275ZIP

IAZI6ZIP.

JA285ZIP

JA290.ZIP

ND-BBS.ZIP

JA200AZIP . - March 1992
JAZOOB.ZIP " Marchl992
R210zZIP March 1992
TA2IZIP | March 1992
JA231ZIP' March 1992
oSSz Marh 1992
IAMIZIP Marc'111992
‘IA260.ZIP.;» u {\dayl990
JA21ZIP ,‘,?March 1992
JA262.ZIP\I__‘_’ | March 1992
:JA267zn>j§"f Marcn,,lggz
WsszP 1992
JAZ9ZIP | March1992
JA271 .ZIP . March '19932 -

. March 1992,

‘March1992

‘March 1992
. March1992- -

March 1992

March 1992

July 1992
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* Defensive Federal

Litigation, vol. 1

Defensive Federal
Litigation, vol. 2

'Lawof Federal =

Employment
Law of Federal Labor-

_ Management Relations
" Reports of Survey and

Line of Duty
Determinations—

- Programmed Text -~

Government Information
Practices

‘ Federal Tort Claims Act
SOldlCl‘S and Smlors

Civil Relief Act
Pamphlet

Legal Assistance Real
Property Guide

Legal., Assxstance Wx]ls
‘Gmde = N ‘
. Legal Ass1stance Ofﬁce -
. Directory oy

Legal Assistince

Notarial Guide P

‘ ' Federal Tax Informatlon» ,
v, Series -

" Legal Assistance Office
f Adrmmstrauon Guide

; Legal Assistance

‘, Deployment Guide' o
Legal Assistance lemg &

 Wills Guide -

March 1992 }Umformed Serv1ces o

Former Spouses
Protection Act—OQutline
and References

Model Tax Assmtance »

. Prevenuve Law Senes L

Senior Officers’ Legal
Orientation

SJA Office Manager’s -
Handbook

TIAGSA Criminal Law
New Developments
Course Deskbook
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JA301ZIP © - July 1992
N ST

¢¢ Unauthorized Absénce—
Programmed Instruction,

... TIAGSA Cnmlnal Law M

" - Division ‘

., Trial Counsel and Defense
" Counsel Handbook, =~
TIAGSA Cnmmal Law
:Division R gt

.. Senior Officers’ Legal |
. £"'Orientation Criminal -
T J.‘ tl P Law Text

© - July 1992

R

JA3 lO.ZIPl o July 1992
b

vy 1 o

JA30ZIP | July 1992

JA330.ZIP - | Nonjudicial Punishment
.. n—Programmed Instruction,
"TIAGSA Criminal Law

Division

[T AT TP R

P St b GeTeri
JA3372ZIP ° Crimes and Defenses
FIRHUBEtHS 1" Handbook (DOWNLOAD
Ly ON HARD DRIVE
ONLY.)

YIR89ZIP - January -Contract Law Yearin - "

_ 411990 T Revrew—1989

,\'v|".."t 3 . 1 v r;'; v I3 - wI
Reserve and Natronal Guard orgamzatmns w1thout orgamc
computer telecommumcattons capabilities, and individual
mobilization augmentees (IMAs) having bona fide’ military
needs for these publications, may request computer diskettes
containing the publications listed above from the appropriate
proponent academrc division (Admrmslrattve and Civil Law;
Criminal Law; Contract Law; International Law; or Doctrine,
Developments, and Literature) at The Judge Advocate Géneral’s
School, Charlottesville, -Virginia 22903-1781. Requests must
be accompanied by one 5!/s-inch or 31/2-inch blank,
formatted diskette for each file. In addition, a request from an
IMA must contain a statement that verifies that the IMA needs
the requested pubhcauons for purposes related to the' mllrtary
practice of law. Questions or suggestions concerning the
availability of TJAGSA publications on the LAAWS:BBS
should be sent to The Judge Advocate General’s School,
Literature and Publlcatxons Offrce, ATTN JAGS DDL

Charlottesvrlle VA 22903 1781, 't

".J"-'. SELEF IR,

4, TJAGSA Information Management Items

a. Each member ot the staff and faculty at The Judge
Advocate General s School (TJAGSA) has access to the
Deférisé Data' Network (DDN) for electromc mail (e-matl)

Lroald MoV o LT e A

Sed

PROFS

-To pass information to sémeone at TJAGSA, or to obtain an

‘e-iail address for someone at/ TJAGSA a DDN user: should
:sendane-inatlmessageto i L S

. [ I i B ) ' ’l CoTLL T
o B il B ‘

» " x 8 postmaster@Jags2Jag v1rg1ma edu STy

The TJ' AGSA Automatton Management Ofﬁcer also is com-
pxhng a list of JAG Corps e-mail addresses.: If you have an
account accessible through either DDN or PROFS (TRADOC
system) please send a méssage containing your e-mail address
to the postmaster address for DDN, or to *“crankc(lee)” for

J,.; . . V‘“"‘r‘ 1J s

b Personnel desmng to: reach someone at TIAGSA via

-autovon should dial 274-7115 to get the TIAGSA reception-
;ist; then ask for the extension of the ofﬁce you w1sh t0 reach

~ ¢. Personnel having access to FI‘S 2000 can reach TJAGSA
by dialing 924-6300 for the receptionist or 924-6- plus the
three- drgrt extensron you wanttoreach. 1] SR ‘,J
ar e U
d. The Judge Advocate General s School also has a toll-
free telephone :number. - To call TJAGSA, dial 1-800-552-
3978. . - ‘

oot
3 ’

NIRRT wo e g reo e
A P EUBGEL el

5. The Army Law'L'lbrary System.

a. With the closure and realignment of many Army
installations, the Army Law Library System (ALLS) has
become the pomt of contact for redistribution of materials
contained in law libraries on those installations. The Army
Lawyer will continue to publish lists of law library materials
made available as a result of base closures. Law librarians
having resources available for redistribution should contact
Ms. Helena Daidone, JALS-DDS, The Judge Advocate
General's School, U.S. Army, Charlottesville, VA 22903-
1781. Telephone numbers are autovon 274-7115, ext. 394,
commercial (804) 972-6394, or fax (804) 972-6386

b The followrng matenals have been declared excess and
are available for redistribution. Please contact the library
directly at the following address: 'Office of the Staff Judge
Advocate, Attn: - Mrs. Bennett, United States Army Training
Center and Fort Jackson, Fort Jackson, South Carolina 29207;
telephone DSN 734-7657 commercial: (803) 751-7657."

Federal Supplements vols. 1-500

. ‘ FederalReporter 2d, vols. 1-500
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' Notes from the Field

'Unlawful Command Influence:
Raising and Litigating the Issue

Unlawful Command Influence

Practitioners of military justice should be familiar with the
oft-quoted statement of the United States Court of Military
Appeals (COMA) in United States v. Thomas: “Command
mfluence is the mortal enemy of military justice.”!

' Article 37, of the Uniform Code of M111tary Justice
(UCMJ), prohibits the exercise of unlawful command influ-
ence. That prohibition is established further in Rule for
Courts-Martial (R.C.M.) 1043 The rule provides in relevant
part;

.No person subject to the code may attempt
_to coerce or, by any unauthorized means,
influence the action of a court-martial or
any other military tribunal or any member
thereof, in reaching the findings or sentence
in any case or the action of any convening,
approving, or reviewing authority with
respect to such authority’s judicial acts.4

The fundamental principle that underlies the UCMI prohibi-
tion is the desire to free the military justice system from the
operation of the subtle—and sometimes blatant—pressures
that can be exerted in the military along command channels.’
Because the issue can prove elusive at the trial level, com-
mand influence is not waived if not raised at trial,6 and cannot
be waived in a pretrial agreement.? Actual unlawful com-
mand influence exists when the “convening authority has been

122 MLJ. 388, 393 (C.M.A. 1986).

210 U.S.C.A. § B37 (West 1993).

brought into the deliberation room,” and apparent unlawful
command influence exists when “a reasonable member of the
public, if aware of all the facts, would have a loss of confi-
dence in the military justice system and believe it to be
unfair,”8

Both actual and perceived fairness are at the heart of the
unlawful command influence issue. The COMA recognizes
this fairness, “One of the most sacred duties of a commander
is to administer fairly the military justice system for those
under his command.™®

Judicial Authorities and Their Legal Advisors

Each commander in an accused’s chain of command has
independent discretion to determine how charges will be dis-
posed, except to the extent that a commander’s authority has
been withheld by superior competent authority.!® Although
subordinate commanders may consider the guidance of superi-
ors, they must understand and believe that their independent
discretion is unfettered, and that they are free to accept or
reject the views of their superiors.!!

Convening authorities, too, must exercise their powers free
from “unseen strings or superiors influencing [their]
actions.”!2 The decision to refer charges to a court-martial,
the level of disposition, and any other decisions concomitant
with that authority, are functions in the office of the conven-
ing authority and are matters entirely in the convening author-
ity’s discretion.!3 Moreover, the law recognizes a strong

3IMANUAL FOR CounTs-MAgnAL, United States, R.C.M. 104 (1984) [hereinafter MCM].

41d.
5United States v. Kitts, 23 M.J. 105, 108 (CM.A. 1986).
$United States v. Blaylock, 15 M.J. 190 (C.M.A. 1983).

7 Kitts, 23 MLJ. at 108.

8 United States v. Allen, 31 MLJ. 572, 590 (N.M.C.M.R. 1990) af"4, 33 M.J. 209 (C.M.A. 1991),

9United States v. Thomas, 22 M.J. 388, 400 (C.M.A. 1986).
OMCM, supra note 3, R.C.M. 401(a) discussion.

1 United States v. Rivera, 45 CMR. 582 (C.M.A. 1972).
12United States v. Hagen, 25 M.J. 78 (C.M.A. 1987).

13 United States v. Allen, 31 M.J. 572, 591 (NM.C.M.R. 1990).
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presumption of correctness and regularity in the military jus-
tice system and the exercise of prosecutorial discretion by a

convening authority.!4 Nevertheless, the “very perception that
a person exercising this awesome power is dispensing Justlce‘

in an unequal manner or is being influenced by unseéen superi-
ors is wrong.”15

_In exercising his or her power, the convening authority may
seek advice from the assigned legal advisor. Indeed, the con-
vening authority, as an authorized official of the Army, is con-
sidered the legal advisor’s client.’ In representing his or her
client, a legal advisor shall exercise independent professional
judgment and render candid advice.!” Moreover, in rendering
advice, a legal advisor may refer not only to law but to other
considerations such as relevant moral, economic, and social
factors.!8 The official comment to Rule 2.1 of the Army’s
Rules of Professional Conduct for Lawyers offers further
guidance and states:

A client is entitled to straightforward advice
expressing the lawyer’s honest assessment. . . .
It is proper for a lawyer to refer to relevant
moral and ethical considerations in giving .

. advice. Although a lawyer is not a moral-
advisor as such, moral and ethical consider-

_ ations impinge upon most legal questions
and may decisively influence how the law
will be applied. . . . [A] lawyer’s responsi-
bility as advisor may include indicating that
more may be involved than strictly legal
considerations.!®

‘Considerations such as the fair and efficient administration
of military justice in a convening authority’s jurisdiction, are
well within the range of acceptable advice from his or her
legal advisor. Outside acceptable parameters for legal
“advice,” however, are policy suggestions from the convening

‘authority's superiors.20 Further, a staff judge advocate acts
‘“with the mantle of command authority.”?! Therefore, trial

counsel and chiefs of military justice also act with the trap-

" pings of command authority. Consequently, legal advisors

must realize that command influence can be exerted through
“legal” channels and must consider carefully the content of
advice to commanders who exercise UCMJ authority. Indica-
tions of what “the boss” wants or will do when advising sub-
ordinate commanders must be avoided.

Raisirig the Issue—the Government .

Obviously, when actual or apparent unlawful command
influence is detected during the initial stages of a criminal
investigation, or after preferral of charges but before referral
of the case, the issue should be raised to the convening author-
ity for inquiry and, if appropriate, remedial action.22 When
the unlawful command influence issue surfaces after referral
of the case, the convening authority still may take remedial
action that could involve granting complete relief to the
accused if merited. If the convening authority chooses not to
take remedial action, or the issue arises during trial, trial coun-
sel have an ethical duty to report the issue to the military
judge.23 Trial counsel must take this action because the exis-
tence of command influence can operate as a fraud on the
court.24 Moreover, the issue is best developed at the trial
court level because of the avallablhty of witnesses and evi-
dence. : ‘

.- Raising the Issue——Defense Counsel

Counsel for the accused may raise a mentonous issue of
command influence to the convening authority, or to the mili-
tary judge through a motion to dismiss or for appropriate
relief.25 The ethical obligation to raise the issue also apphes '
to counsel for the accused. The issue cannot be waived in a
pretrial agreement and any sub rosa agreements must be

revealed to the military judge.26 Therefore, defense counsel

1458e¢, e.g., United States v. Cruz, 20 M.J. 873 (A.C.M.R. 1985) rev'd in part on other grounds, 25 M.J. 326 (C.M.A. 1987); Hagen, 25 M.}, at 78.

15Hagen, 25 M.J. at 86.

16DEP’T OF ARMY, REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL Conﬁiiéf FOR LAWYERS. rule 1.13 (i May 1992) [liereinziftér AR 27-26]}.

1714, rule 2.1.

1814

1914, cmt,

20United States v. Hagen, 25 M.J. 78, 87 (C.M.A. 1987).

21'United States v, Kitts, 23 MLJ. 105, 108 (C.M.A. 1986).

22The existence of an unlawful command influence issue should be disclosed to counsel for the accused. MCM, supra note 3, R.C.M. 701(a)(6).

23United States v. Levite, 25 MLJ. 334, 340 (C.M.A. 1987); AR 27-26 supra note 16, rule 3.3. L ; "

24 [ evite, 25 MLJ. at 340,

25 SCHLUETER, MILITARY CRIMINAL JUSTICE: PRACTICE AND PROCEDURE, sec. 6-7 (3d ed. 1992); accord AR 27-26, supra note 16, rule 3.1.

26United States v. Corriere, 24 M.J. 701 (A.CM.R. 1987).
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must avoid the temptation to “sweep under the rug” a com- .

mand influence issue in order to obtain a favorable pretrial
agreement for the1r client.

L

ngatmg the Issue

The COMA has stated that in cases when unlawful com-

mand influence has been exercised, no reviewing court may
properly affirm findings and sentence unless persuaded
beyond a reasonable doubt that the findings and sentence have
not been affected by the command influence.?” Limited guid-
ance, however, exists for:military practitioners and lower
courts on the mechanics of litigating the issue in the first
instance. Moreover, the COMA consciously has avoided the
question.28 Nevertheless, in the interest of justice, trial courts
should address such issues whenever possible. In that spirit,
the Navy and Marine Corps Court of Military Review pro-
vides effective guidance in United States v. Allen.?® ‘

The court in Allen provides that when determjning whether
unlawful command influence “has been exercised,” the
accused has the burden of going forward with evidence suffi-
cient to raise the issue.30" This approach is consistent with
R.C.M. 905, which places the initial burden on the moving
party—except on motions to-dismiss because of lack of juris-
diction, denial of a speedy trial, or the running of the statute of
limitations—when the burden falls on the government.3! Sev-
eral courts have stated that mere unsupported assertions or
speculation by the accused, or estabhshmg a possibility of
unlawful command influence, is not sufﬁcnent to raise the
issue.32

27United States v. Thomas, 22 M.J. 388, 394 (CM.A. 1986).

28 Levite, 25 M 1. at 341 (Cox. 1, concumng) In Levite Judge Cox wntes

 The accused’s burden includes: (1) asserting the facts of
his or her allegation with sufficient particularity and substanti-
ation so that if true, any reasonable person only could con-
clude that unlawful influence existed; (2) declaring that the
proceedings were unfair; and (3) showing that the unlawful
command 1nﬂuence was the pro)umate cause of that unfair-
ness. 3

If the accused meets his burden, a rebuttable presumption
of unlawful command influence is raised. The burden then
shifts to the government to show, by clear and convincing evi-
dence, that unlawful command influence does not exist or did
not prejudice the accused.3 If the government fails to rebut
the presumption the military judge must fashion an appropn-
ate - remedy.

Conclusion

Unlawful command mﬂuence is the ‘most elusrve and trou-
blesome issue facmg military practitioners and their clients.
Both the government and counsel for the accused have a duty
to protect the court-martial process from unlawful command
influence.  The COMA Trightfully admonishes those in the
field to inquire into and completely develop such issues at the
convening authority or trial court level. Nevertheless, the
COMA has declined to provide definitive guidance on the
manner in which the issue is to be litigated. Absent specific
guidance from the COMA, military practitioners and lower
courts should follow the framework for litigation -set forth in
Allen. Captain DeGiusti. ‘ :

Y,
H A}

"The unfortunate aspect of the debate is that we, as lawyers. tend to reach an impasse on the legal technicalities of the matter. Whao has the
burden of proof? Who has the mmal ‘burden of persuasxon '? This Court has not and, in'my judgement, should not even attempt to assign -

these burdens.
Id.

oo i

In the same paragraph, however, Judge Cox goes on to provide—"[g)enerally”—the mechanical guidelines for litigation that the court of review relied on in
Allen. Id. When it affirmed the lower court decision in Allen, the COMA, in an opinion auﬂrored by Judge Cox, was snlent concemmg the framework for litigation

established by the lower court.
29 United States v. Allen, 31 M.J. 572, 590 (N.M.C.M.R. 1990).

3044,

31MCM, supra note 3, R.CM. 905 (cX2)(A), (B). The alleged exercise, at any level, of unlawful command influence is not Junsdxct]ona] see United States'v.
Blaylock, 15 M.J. 190, 193 (C.M.A. 1983) (repudiating in part, United States v. Hardy, 4 M.]. 20 (C.M.A. 1977)).

32See, e.p., Green v. Widdecke, 42 CMR. 1978 (CM.A. 1970, United States v. Cruz, 20 M. 873 (AC. M R. 1985) rev‘d in part on other grourtds. 25 M.J1. 326

(C.M.A. 1987); United States v. Serino, 24 M.J. 848 (A.F.CM.R. 1987)

BAllen, 31 M.J. at 591; United States v. Levite, 25 M.J. 334, 341 (C M.A. 1987) (Cox, J,, concumng) Although expressly not assigning a “burden,” Judge Cox

writes in Levite,

An appeliant who claims his court-martial has been unlawfully influenced had better déclare and show that the proceedings were unfair and
that the proximate cause of the unfaimess resulted from unlawful command influence. If no causal connection between command influence
and the injury (i.e., the ‘unfair trial’) appears, then an accused is not entitled to relief.

Levite, 25 M 1. at 341.

MAllen, 31 M.J. at 591,
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1. 'ReSideht 'Cours"e Quotas L

Attendance at re51dent CLE courses at The Judge Advocate
- General’s School (TJAGSA) is restricted to those who have
been allocated student quotas. Quotas for TJAGSA CLE
courses are managed by means of the Army Training Require-
ments and Resources System (ATRRS), the Army-wide auto-
mated -quota management system.. The ATRRS school code
for TIAGSA is 181. If you do not have a confirmed quota
in ATRRS, you do not have a quota for a TJAGSA CLE
course. Active duty service 'members must obtain quotas
through their directorates of training or through equivalent
agencies. Reservists must obtain quotas through their unit
training offices or, if théy are nonunit reservists, through
ARPERCEN, ATTN: DARP-OPS-JA, 9700 Page Boulevard,
St. Louis, MO 63132- 5200 " Army National Guard personnel
request quotas through their unit training ofﬁces To verify a
quota, ask your training office to provide you with a screen
pnnt of the ATRRS R1 screen showmg by-name reservations.

2 TJAGSA CLE Course Schedu.le : . SE

1993

14-8 October: '1993 JAG Annual Contmumg Legal Educa-
tion Workshop (SF-JAG).

14-15 October: Appellate Judges Conference.

18-22 October: USAREUR Criminal Law CLE (5F-F35E).
18 October-22 December: 132d Basic Course (5-27-C20).
18-22 October 33d Legal Assrstance Course (5F-F23)

25-29 October: 120th Senior Officers’ Legal Orientation
Course (5F-F1). . o

'25-29 October: 55th Law of War Workshop (SF-F42).
1-5 November: 31st Criminal Trial Advocacy Course (SF-
F32).
:15-19 November: . 37th Fiscal Law Course (SF-F12); :

(Note: Some states may withhold continu-
ing legal education credit for attendance at =
the Fiscal Law Course because nonattomeys

.- attend the course). - v

29 November-3 December: 17th Operauonal Law Sermnar .

(SF-F47).

2-3 December: 2d Procurement Fraud Orientation (5F-
F37).

: Workshop (5F-F56)

- t
o i

6-10 December: USAREUR Operational Law CLE (S5F-
F47E). o

; 6-10 December:  121st Senior Officers’ Legal Orientation
Course (SF-F1). B . ST o

1994

3 7 January 44th Federal Labor Relatrons Course (SF-
F22) b

' "10-13 January: USAREUR Tax CLE (SF-Fst). o
10 14 January: 1994 Government Conu'act Law Sympo-
sium (SF-F11).
18 January-25 March: '133d Basic Course (5-27-C20).
24 28 January: PACOM Tax CLE (5F-F28P)

31 January 4 February 32d Cr1m1na1 Tr1a1 Advocacy'
Course (5F-F32) e ‘

7 11 February 122d Semor Ofﬁcers Legal Onentatron
Course (SF-F1). .

22 February-4 March: 132d Contract vAttorneys’ Course
(5F-F10).

7-11 March: USAREUR Fiscal Law CLE (SF-F12E).

- (Note: Some states may withhold continu-
ing legal educatlon credit for attendance at
" the Fiscal Law Course because nonattomeys
"' attend the course). :

7-11 March: 34th Legal Assrstance Course (5F—F23)

21-25 March 18th Admrmstratlve Law for Nhhtary Instal-‘
lations Course (5F-F24) ‘

28 March-1 Apnl 7th Govemment Materlel Acqulsmon
Course (SF-F17).

' 4-8 April: '18th Operational Law Seminar (SF-F47).

, 11-15 April: 123d Senior Officers’ Legal Orientation
Course (SF-F1). .. . = . coot TR

11-15 April: 56th Law of War Workshop (SF-F42).

 18-21 April: 1994 Reserve Component Judge Advocate

25-29 April: 5th Law for Legal NCOs Course (512-
71D/E/20/30).
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. 2-6 May: 38th Fiscal Law Course (5F-F12).

(Note: Some states may withhold continu-
ing legal education credit for attendance at
the Fiscal Law Course because nonattorneys
attend the course). -

16-20 May: 39th Fiscal Law Course (5F-F12).
(Note:: Some states may withhold continu-
ing legal education credit for attendance at
the Fiscal Law Course because nonattorneys

attend the course).

16 May-3 June: 37th Military Judges’ Course (5F-F33).

23-27 May: 45th Federal Labor Relations Course (5F-F22).

4

6-10 June: 124th Senior Officers’ Legal Orientation

Courvse (5F-F1).
13-17 june: 24th Staff Judge Advocate Couese (5F-F52).
20 June—i July: JAOAC (Phaee ) (SF-F55).

20 June-1 July: JATT Team Training tSF-FS?).
| 6—8 July: Professional Recruiting Training Seminar.
11-15 July: 5th Legal Administrators’ Coufse (7TA-550A1).
' 13-145_Ju1\y:5 25th Methods of Instruction 'Course (5F—F70);
18-29 July: 133d Contract Attomeyvs’ Cpurse,(SF—FlO).
18 July-23 September:’ 134th B’asi(c Course (5-27-C20).

1-5 August: 57th Law of War Workshop (5F-F42).

1 August 1994-12 May 1995 43d Graduate Course (5-27-

C22).

8-12 August:

18th Crlmmal Law New Developments
Course (5F-F35) :

15 19 August: 12th Federal nganon Course (SF F29).

15-19 August 4th Senior Legal NCO Management Course -

(512-71D/E/40/50).

22-26 August: 125th Senior Officers’ Legal Orientation
Course (5F-F1). ; : , o

29 August-2 September: 19th Operational Law Seminar

(SF-F47).

7-9 September:

USAREUR Legal Assistance CLE (SF-
F23E). ‘ . 1 P

12-16 September:
(SF-F24E).

USAREUR Administrative Law CLE
12-16 Seppember: 11th Contract Claims, Litigation and
Remedies Course (SF-F13).
3. Civilian Sponsored CLE Courses
December 1993
1-3, ESI: International Contractjng, Washington, D.C.

2, NYSBA: Forming and Advnsmg the Not-for—Proﬁt Cor-
poration, New York, NY.

2, NYSBA: Trial of a Felony Case, Long Island, NY.

3, NYSBA: How to Try a Commercial Case, Rochester,

3, NYSBA: Howto Try a Comrhercial Case, Albany, NY.

3-4, ABA: Dynamics of Corporate Control, New York,
NY.

.'5-9, NCDA: Forensic Evidence, Orlando, FL.

6, GWU: Joint Ventures and Teaming Arrangements,
Washington, D.C. '

6-10 ESI: Federal Contracting Basics, San Diego, CA.

6- 10 ESI: Operating Practlces in Contract Adtmmstrauon
Washington, D.C. -

7, PBI: Ethical Issues Affecting Domestic Relanons
Lawyers, Philadelphia, PA.

7-8, GII: Environmental Laws and Regulations Compli-
ance Course, New Orleans, LA.

7-10, ESI:
Diego, CA.

Negotiation Strategiesvand Techniques, San
7-10, ESI:. ADP/'I‘eleconunumcanons (FIP) Contractmg,
Washington, D.C.

8-10, GWU: Federal Procurement of Architect and Engi-
neer Services, Washington, D.C.

10, iNYSBA' New Yerk Appeliate Practice, Albany, NY.

13-17, ESI Managing Pro_lects in Orgamzatlons, Washing-
ton, D.C." :

13-17, GWU Constructlon Contractmg, Washington,
DC :

15, PBI: Ethical Issues for Estate Lawyers.‘ Pittsburgh, PA.
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- 16-17, WFU: Practical Family Law, Charlotte, NC

16-17, WFU: Personnel Law Symposrum, Atlanta GA

For further 1nformatlon on crvrllan courses please contact

the institution offering the course. The addresses are listed

below

AAA;

AAJE: |

AALL:

ABICLE:

AICLE:
AKBA:
ALIABA:
ASLM:

CLEC:

American Arbitration Association, 140 West 51st
Street, New York, NY 10020. (212) 484-4006.

" American Academy‘ of Judicial Education, 1613
[15th Street - Suite C, Tuscaloosa, AL 35404
(205) 391-9055. ‘

American Association of Law Libraries, 53 West

‘Jackson Blvd., Suite 940, Chicago, IL 60604.

(312) 939-4764

American Bar Association, 750 North Lake Shore
Dnve, Chrcago, IL 60611 (312) 988 6200

Alabama Bar Instltute for Contmuxng Legal Edu-

“cation, P.O. Box 870384, Tuscaloosa, AL 35487-

0384. (205) 348-6230.

Arkansas Institute for CLE, 400 West Markham,
Little Rock, AR 72201. (501) 375- 3957

Alaska Bar Assocratlon P O Box 100279
Anchorage, AK 99510 (907) 272-7469.

Amencan Law Insutute Amencan Bar Assoc1a-

_tion- Committee on Continuing Professional Edu-

cation, 4025 Chestnut Street, Philadelphia, PA
19104-3099. (800) CLE-NEWS; (215) 243-1600.

American Society of Law ‘and Medicine, Bosto_n ,

University School of Law, 765 Commonwealth
Avenue, Boston, MA 02215. .(617) 262-4990.

Continuing Legal Education‘in Colorado, lnc
1900 Grant Street, Suite 900 Denver, CO 80203.

1 (303) 860-0608.

CLESN
EEIL

ESI: ‘

CLE Satellite Network, 920 Spring Street, Spring-

field, IL 62704. '(217) 525-0744, (800) 521-8662.

Executive Enterprrses. Inc., 22 W. 21st Street

‘New York, NY 10010—6904 (800) 332 1105

Educational Servrces Instltute 5201 Leesburg
Pike, Suite 600, Falls Church, VA 22041-3203.

k (703) 379-2900

Florlda Bar, 650 Apalachee Parkway, Tallahassee !

FL 32399 2300 (904) 222-5286

Federal Bar Assocratlon 1815 H Street NW
Suite 408, Washington, D.C. 20006 3697 (202)
638-0252.

GICLE:

GII:

GWU:

ICLEF:

OCLE: ;-

LEL

LRP:

LSU: |

MCLE:

MICLE:

NCBF:

NCDA:
.-+ i+ of Houston Law Center, 4800 Calhoun Street,

1955,

The Institute of Continuing Legal Education in
Georgia, P.O. Box 1885, Athens, GA 30603.

(706) 369-5664

: Government Institutes, Inc., 966 Hungerford

Drive, Suite 24, Rockville, MD 20850. (301) 251-
9250.

Government Contracts Program, The George
Washington University, National Law Center,
2020 K Street, N.W., Room 2107, Washington,

‘D.C. 20052. (202) 994-5272.

Indiana CLE Forum, Suite 202, 230 East Ohio
Street, Indianapolis, IN 46204. (317) 637-9102.

Hlinois Institute for CLE, 2395 W. Jefferson

Street, Springfield, IL 62702. (217) 787-2080

Kansas Bar Assocratlon 1200 Harrison Street '

P.O. Box 1037, Topeka KS 66601. (913) 234-

*, 5696.

Law Education Institute, 5555 N. Port Washing-
ton Road, Milwaukee, WI 53217. (414) 961-

1 i b

LRP Publications, 1555 King. Street, Suite 200,
Alexandria, VA 22314, (703) 684-0510, (800)
727-1227. ,
Louisiana State University, Center of Continuing
Professional Development, Paul M. Herbert Law
Center, Baton Rouge, LA  70803-1008. (504)
388-5837. '

Missouri Bar Center, 326 Monroe St., PO “ Box
119, Jefferson City, MO 65102. (314) 635-4128.

Massachusetts Continuing Legal Education, Inc.,
20 West Street, Boston, MA 02111. (800) 632-
8077; (617) 482-2205.

Institute of(Continuing Legal Educatlon. 1020
Greene Street, Ann Arbor, MI 48109-1444. (313)

-, 764-0533; (800) 922-6516.

Medi-Legal Institute, 15301 Ventura Boulevard,

Suite 300, Sherman Oaks, CA 91403. (800) 443-
0100

| North Carolma Bar Foundat1on, 1312 Annapolls

Drive, P.O. Box 12806, Ralelgh NC 27605.

-(919) 828-0561.

National College of District Attorneys, University

Houston, TX 77204-6380. (713) 747-NCDA.
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NCIFC:

NCLE:

NELIL

NITA:

NIC:

NICLE:

NMTLA:

"NYSBA:

PBI:
PHLB:

PLI:
SBA:

SBT:

National Council of Juvenile and Family Court

. Judges, University of Nevada, P.O. Box 8970,

Reno, NV 89507. (702) 784-4836.

Nebraska CLE, Inc., 635 South 14th Street, P.O.
Box 81809, Lincoln, NB 68501. (402) 475-7091.

National Employment Law Institute, 444 Magno-
lia Avenue, Suite 200, Larkspur, CA 94939, (415)

924-3844.

National Institute for Trial Advocacy, 1507 Ener-
gy Park Drive, St. Paul, MN 55108. (800) 225-
6482; (612) 644-0323 in (MN and AK).

National Judicial College, Judicial College Build-
ing, University of Nevada, Reno, NV 89557.
(702) 784-6747. '

New Jersey Institute for CLE, One Canstitution
Square, New Brunswick, NJ 08901-1500. (201)
249-5100.

Northern Kentucky University, Chase College of
Law, Office of Continuing Legal Education,
Highland Heights, KY 41076. (606) 572-5380.

: . National Legal Aid & Defender Association, 1625

K Street, NW., Eighth Floor, Washington, D.C.
20006. (202) 452-0620.

New Mexico Trial Lawyers’ Association, P.O.
Box 301, Albuquerque, NM 87103. (505) 243-
6003.

Northwestern University School of Law, 357 East
Chicago Avenue, Chicago, IL 60611-3069. (312)
503-8932. ‘

New York State Bar Association, One Elk Street,

Albany, NY 12207. (518) 463-3200; (800) 582-
2452,

Pennsylvania Bar Institute, 104 South Street, P.O.
Box 1027, Harrisburg, PA  17108-1027. (800)
932-4637; (717) 233-5774.

Prentice-Hall Law and Business, 270 Sylvan
Avenue, Englewood Cliffs, NJ 07632. (800) 223-
0231, (201) 894-8260. ‘

Practising Law Institute, 810 Seventh Avenue,
New York, NY 10019. (212) 765-5700.

- State Bar of Arizona, 363 North First Avenue,

Phoenix, AZ 85003. (602) 252-4804,

State Bar of Texas, Professional Development
Program, Capitol Station, P.O. Box 12487,
Austin, TX 78711. (512) 463-1437.

SCB:

SLF:
TBA:

TLS:

TPI:
UCCI:

UKCL:

UMLC:
USB:

VACLE:

WSBA:

South Carolina Bar, Continuing Legal Education,
P.O. Box 608, Columbia, SC 29202-0608. (803)
799-6653.

Southwestern Legal Foundation, P.O. Box 830707,
Richardson, TX 75080-0707. (214) 690-2377.

Tennessee Bar Association, 3622 West End
Avenue, Nashville, TN 37205. (615) 383-7421.

Tulane Law School, Tulane University CLE, 8200
Hampson Avenue, Suite 300, New Orleans, LA
70118. (504) 865-5900.

The Philadelphia Institute, 2133 Arch Street,
Philadelphia, PA 19103. (215) 567-4000.

Uniform Commercial Code Institute, P.O. Box
812, Carlisle, PA 17013. (717) 249-6831.

University of Kentucky, College of Law, Office of
CLE, Suite 260 Law Building, Lexington, KY
40506-0048. (606) 257-2922.

University of Miami Law Center, P.O. Box
248087, Coral Gables, FL. 33124. (305) 284-4762.

Utah State Bar, 645 South 200 East, Salt Lake
City, UT 84111-3834. (801) 531-9077.

Committee of Continuing Legal Education of the
Virginia Law Foundation, School of Law, Univer-
sity of Virginia, Charlottesville, VA 22901. (804)
924-3416.

Wake Forest University, School of Law—CLE,
Box 7206 Reynolds Station, Winston-Salem, NC
27109-7206. (919) 761-5560.

Washington State Bar Association, Continuing
Legal Education, 500 Westin Building, 2001 Sixth
Avenue, Seattle, WA 98121-2599. (206) 448-
0433.

4. Mandatory Continuing Legal Education Jurisdictions

and Reporting Dates
Jurisdiction Reporting Mgngh
Alabama** 31 December annually
Arizona 15 July annually
Arkansas 30 June annually
California* 1 February annually
Colorado : Anytime within three-year period
Delaware ‘ 31 July biennially
Florida** Assigned month triennially
Georgia . 31 January annually
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~ Jurisdiction .

- Idaho Admission date triennially
Indiana 31 December annnally
Towa - -1 March annually
Kansas 1 July annually
Kentucky .30 June annually
Louisiana** - " 31 January annually

~ Michigan 31 March annually
Minnesota “30 August triénniziliy
Mississippi** 1 August annually

~ Missouri 31 July annually
Montana 1 March annua]ly |
Nevada 1 March annually
New Hampshire** 1 August annually
New Mexiccb)‘ 30 days‘ after pfdgram

. North Carolina** :28 February annually

- North Dakota 31 July annually :

Ohio* 31 January biennially

Reporting Month

- Jurisdiction Reporting Month-
Oregon " Anniversary of date of birth—new
" admittees and reinstated members
report after an initial one-year peri-
‘ . od; thereafter triennially
" Pennsylvania** Annually as assigned
South Carolina**. 15 January annually

" Tennessee* * 1 March annually ‘

Texas Last day of birth month annually
. Utah 31 December biennially
Vermont 15 July biennially

Virginia 30 June annuall)i

Washington 31 January annually

West Virginia 30 June biennially

Wisconsin* 20 January biennially
'Wyommg 30 January annually

Oklahoma** . 15 February annually '

For addresses and detailed information, see the July 1993
issue of The Army Lawyer.

*Military exempt -

**Military must declare exempnon 2

- Current Material of Interest

1. TJAGSA Materials Available Through Defense Techni-

cal Information Center

Each year, TTAGSA publishes deskbooks and materials to
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses in their practice areas. The School
receives many requests each year for these materials. Because
the distribution of these materials is not in the School’s mis-
sion, TTIAGSA does not have the resources to prowde these
publications.

To provide another avenue of availability, some of this
material is being made available through the Defense Techni-
cal Information Center (DTIC). An office may obtain this
material in two ways.. The first is through a user library on the
installation. Most technical and school libraries are DTIC
“users.” If they are “school” libraries, they may be free users.
The second way is for the office or organization to become a
government user. .Government agency users pay five dollars
per hard copy for reports of 1-100 pages and seven cents for
each additional page over 100, or ninety-five cents per fiche
copy. Overseas users may obtain one copy of a report at no
charge. The necessary information and forms to become reg-

istered as a user,mély be_i'equé'sted from: Défénsé Technical
Information Center, Cameron Station, Alexandria, VA 22314-
6145, telephone: commercial (703) 274-7633, DSN 284-
7633.

Once reglstered an office or other organization may open a
deposit account with the National Technical Information Ser-
vice to facilitate ordering materials.- Information concerning
this procedure will be provided when a request for user status
is submitted.

Users are provided biweekly and cumulative indices. These .

indices are classified as a single confidential document and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of organiza-
tions to become DTIC users, nor will it affect the ordering of
TJAGSA publications through DTIC. : ‘All TTAGSA publica-
tions are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in The
Army Lawyer. The following TTAGSA publications are avail-
able through DTIC. The nine character identifier beginning
with the letters AD are numbers assigned by DTIC and must
be used when ordering publications. -
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*AD A265755
*AD A265756

AD B144679

AD B092128

AD A263082

AD A259516

AD B164534

AD A228272

*AD A266077

*AD A266177

AD A244032

*AD A266351

AD B156056
AD A241255

AD A246280

AD A259022
AD A256322

AD A260219

AD A199644

Contract Law

Government Contract Law Deskbook Vol
1/JA-501-1-93 (499 pgs).

Government Contract Law Deskbook, Vol
2/JA-501-2-93 (481 pgs).

Fiscal Law Course DeskbooliA 506-90
(270 pgs).

Legal Assistance

USAREUR Legal Assistance Handbook/

JAGS-ADA-85-5 (315 pgs).

Real Property Guide—Legal Assistance/JA-
261(93) (293 pgs).

Legal Assistance Guide: Ofﬁce‘ Directory/
JA-267(92) (110 pgs).

Notarial Guide/JA-268(92) (136 pgs).

Legal Assistance: Preventive Law Series/
JA-276-90 (200 pgs).

Soldiers’ and Sailors’ Civil Relief Act
Guide/JA-260(93) (206 pgs).

Wills Guide/JA-262(93) (464 pgs).
Family Law Guide/JA 263-91 (711 pgs).

Office Admmxstrauon Guide/JA 271(93)
(230 pgs).

Legal Assistance: Living Wills Guide/JA-
273-91 (171 pgs).

Model Tax Assistance Guide/JA 275-91 (66
pgs).

Consumer Law Guide/JA 265-92 (518 pgs).

Tax Information Series/JA ,269(93) (117
pgs).

Legal Assistance: Deployment Guide/JA-
272 (92) (364 pgs).

Air Force All States Income Tax Guide—

January 1993.

Administrative and Civil Law

The Staff fudge Advocate Officer Manag-
er’s Handbook/ACIL-ST-290.

AD A258582
AD A255038
AD A255346
AD A255064

AD A259047

AD A256772

AD A255838

e

Environmental Law Deskbook, JA-234-
1(92) (517 pgs).

Defensive Federal Litigation/JA-200(92)
(840 pgs).

Reports of Survey and Line of Duty Deter—
minations/JA 231-92 (89 pgs).

Government Information Practices/JA-

'+ 235(92) (326 pgs).

AR 15-6 Investigations/TA-281(92) (45
pgs)-

Labor Law

The Law of Federal Employment/JA-ZlO
(92) (402 pgs).

The Law of Federal Labor-Management
Relations/JA-211-92 (430 pgs).

Developments, Doctrine, and Literature

AD A254610

AD A260531
AD A260913

AD A251120

AD A251717

AD A251821

AD A261247

AD A262925

AD B136361

Military Citation, Fifth Edition/JAGS-DD-

- 92 (18 pgs).

Criminal Law

Crimes and Defenses Deskbook/JA 337(92)
(220 pgs).

Unauthonzed Absences/JA 301(92) (86
pgs).

Criminal Law, Nonjudicial Punishment/JA-
330(92) (40 pgs).

‘Senior Officers Legal Orientation/JA

320(92) (249 pgs).

Trial Counsel and Defense Counsel Hand-
book/JA 310(92) (452 pgs).

United States Attorney Prosecutions/JA-
338(92) (343 pgs).

International Law

Operational Law Handbook (Draft)/JA-422
(93) (180 pgs).

. Reserve Affairs

Reserve Component JAGC Personnel Poli-
cies Handbook/JAGS-GRA-89-1 (188 pgs).
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The following CID. pubhcanon also is available through
DTIC:

. AD A145966 USACIDC Pam 195-8, Criminal Investiga-
tions, Violation of the USC in Economic
Crime Investigations (250 pgs).

Those ordermg pubhcanons are reminded that they are for
government use only.

‘*Indicates new pubylication‘or revised edition.
2. Regulations and Pamphlets

a. Obtaining Manuals for Courts-Martial, DA Pamphlets,
Army Regulations, Field Manuals, and Training Circulars.

(1) The U.S. Army Publications Distribution Center
(USAPDC) at Baltimore stocks and distributes DA publica-
tions and blank forms that have Army-wide use. Its address
is:

Commander

U.S. Army Publlcatlons Dlstnbutlon Center
2800 Eastern Blvd.

Baltimore, MD 21220-2896

(2) Units must have publications accounts to use any part
of the publications distribution system. The following extract
from Department of the Army Regulation 25-30, The Army
Integrated Publishing and Printing Program, paragraph 12-7¢
(28 February 1989) is provided to assist Actlve, Reserve,-and
National Guard units.

The units below are authorized publica-
tions accounts with the USAPDC

(I) Active Army.

(@) Units organized under a PAC. A
PAC that supports battalion-size units will
request a consolidated publications account
for the entire battalion except when subordi-

. nate units in the battalion are geographically-.
“remote. To establish an account, the PAC
will forward a DA Form 12-R (Request for
Establishment of a Publications Account)
 and supporting DA 12-series forms through
their DCSIM or DOIM, as appropriate, to
the Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896.
The PAC will manage all accounts estab-
lished for the battalion it supports. '(Instruc- -
tions for the use of DA 12-series forms and
a reproducible copy of the forms appear in

DA Pam. 25-33.) .

lish an account, these units will submit a
DA Form 12-R and supporting DA 12-series
forms through their DCSIM or DOIM, as
appropriate, to the Baltimore USAPDC,
2800 Eastern Boulevard, Baltlmore MD

- 21220-2896.

(c) Staff sections of FOAs, MACOMs,
installations, and combat divisions. These
staff sections may establish a single account
for each major staff element. To establish
an account, these units will follow the pro-
cedure in (b) above.

(2) ARNG units that are company size to
State adjutants general. To establish an
account, these units will submit a DA Form
12-R and supporting DA 12-series forms
through their State adjutants general to the
Baltimore USAPDC, 2800 Eastern Boule-
vard,‘Balﬁmore, MD 21220-2896.

(3) . USAR units that are company size
and above and staff sections from division
level and above. To establish an account,
these units will submit a DA Form 12-R and
supporting DA 12-series forms through their
supporting installation and CONUSA to the
Baltimore USAPDC, 2800 Eastern Boule-
vard, Baltimore, MD 21220-2896.

" (4) ROTC elements. To establish an
account, ROTC regions will submit a DA
Form 12-R and supporting' DA 12-series
forms through their supporting installation

- and TRADOC DCSIM to the Baltimore

USAPDC, 2800 Eastern Boulevard, Balti-
more, MD 21220-2896. Senior and junior

.ROTC units will submit a DA Form 12-R"

and supporting DA 12-series forms through
their supporting installation, regional head-
quarters, and TRADOC DCSIM to the Bal- .
timore USAPDC, 2800 Eastern Boulevard,
Baltimore, MD 21220-2896.

Units not described in [the paragraphs]
above also may be authorized accounts. To
establish accounts, these units must send
their requests through their DCSIM or
DOIM, as appropriate, to Commander,
USAPPC, ATTN: "ASQZ-NV, Alexandria,
VA .22331-0302.

Specific instructions for ésthblishing ini-
tial distribution requirements appear in DA
Pam. 25 33.

| (b). Units not organized under a PAC.
Units that are detachment size and above
may have a publications account. To estab-

If your unit does not have a copy of DA Pam. 25-33, you
may request one by callmg the Baltlmore USAPDC at
(410) 671-4335. -
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(3) Units that have established initial distribution require-
ments will receive copies of new, revised, and changed publi-
cations as soon as they are printed.

(4) Units that require publications that are not on their ini-
tial distribution list can requisition publications using DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. You may reach this office at (410) 671-4335,

(5) Civilians can obtain DA Pams through the National
Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia 22161. You may reach this office at
(703) 487-4684.

©) Navy. Air Force, and Marine Corps JAGs can request
up to ten copies of DA Pams by writing to USAPDC, ATTN:
DAIM-APC-BD, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. You may reach this office at (410) 671-4335,

b. Listed below are new publications and changes to exist-
ing publications.

mber Title " Dae

AR 5-14 Management of Contracted
Advisory and Assistance

Serv1ces

.15Jan 93

Army Troop Issue 4 Jan 93
.- Subsistence Activity

Operating Policies

AR 30-18

AR 135-156 - Military Publications - 1 Feb 93
Personnel Management of
General Officers, Interim
Change 101

CIR 11-92-3

Internal Control Review 31 Oct 92

Checklist
The Army Family Action 15 Jan 93
Plan X

CIR 608-93-1

JFTR Joint Federal Travel
Regulations, Change 75°

1Mar93

UPDATE 16 Enlisted Ranks Personnel 27 Nov 93

Update Handbook Change 3
3. LAAWS Bulletin Board Service

a. The Legal Automation Army-Wide System (LAAWS)
operates an electronic bulletin board (BBS) dedicated to serv-
ing the Army legal community and certain approved DOD
agencies. The LAAWS BBS is the successor to the OTJIAG
BBS formerly operated by the OTJAG Information Manage-
ment Office. Access to the LAAWS BBS currently is restrict-
ed to the following individuals:

e

1) Active duty Army judge advocates;

- 2) Civilian attorneys employed by the Department of the
Army;

3) Army Reserve and Army National Guard judge advo-
cates on active duty, or employed full time by the federal gov-
ernment;

4) Active duty Army legal administrators, noncommis-
sioned officers, and court reporters;

5) Civilian 1ega1 support staff employed by the Judge
Advocate General's Corps, U.S. Amy;

6) Attorneys (mi]itary and civilian) employed by certain
supported DOD agencies (e.g., DLA, CHAMPUS, DISA,
HQS); and

7) Individuals with approved, written exceptions to poli-
cy.

Requests for exceptions to the access pohcy should be sub-
mitted to the following address:

LAAWS Project Officer

Attn: LAAWS BBS SYSOPS
Mail Stop 385, Bldg. 257
Fort Belvoir, VA 22060-5385

b. Effective 2 November 1992, the LAAWS BBS system
was activated at its new location, the LAAWS Project Office
at Fort Belvoir, Virginia. In addition to this physical transi-
tion, the system has undergone a number of hardware and
software upgrades. The system now runs on a 80486 tower,
and all lines are capable of operating at speeds up to 9600
baud. While these changes will be transparent to the majority
of users, they will increase the efficiency of the BBS, and pro-
vide fasler access I:o those with high-speed modems.

¢. Numerous TJAGSA. publications are available on the
LAAWS BBS. Users can sign on by dialing commercial
(703) 805-3988, or DSN 655-3988 with the followmg
telecommunications configuration: 9600/2400/1200 baud;
parity-none; 8 bits; 1 stop bit; full duplex; Xon/Xoff support-
ed; VT100 or ANSI terminal emulation. Once logged on, the
system greets the user with an opening menu. Members need
only answer the prompts to call up and download desired pub-
lications. The system will ask a new user to answer several
questions and tell him or her that access will be granted to the
LAAWS BBS after receiving membership confirmation,
which takes approximately twenty-four hours. The Army
Lawyer will publish information on new publications and
materials as they become available through the LAAWS BBS.

d. Instructions for Downloading Ftles From the LAAWS
Bulletin Board Service. :

(1) Log on to the LAAWS BBS using ENABLE and the
communications parameters listed in subparagraph c, above.
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(2) If you have never downloaded files before, you will
need the file decompression utility program that the LAAWS
BBS uses to facilitate rapid transfer over .the phoné lines.
This program is known as the PKUNZIP utility. To download
it on to your hard drlve take the following actions after log-
gmgon' LR S
(a) When the system asks “Maln Board Command""
,[orn a conference by entermg L]]

(b) From the Conference Menu. select the Automatron
Conference by entering [12] and hit the enter key when ask to
view other conference members ‘

(c) Once you have Jomed the Automation Conference,
enter [d] to Download a ﬁle off the Automatlon Conference
.menu. - ‘ :

(d) When prompted to select a file name, enter [pkz
110.exe]. This is the PKUNZIP utility file.’ 3

(e) If prompted to select a commumcatlons protocol
enter [x] for X-modem protocol

(f) The system will respond by giving you data such
as download time and file size. You should then press the F10
key, which will give you a top-line menu. "If you are using
ENABLE 3.XX from this menu, select [f] for Files, followed
by {r] for Receive, followed by [x] for X-modem protocol.
The menu wrll then ask for a flle name.. “Enter
[c: \pkzllO exe]. A '

, ‘(g) If you are usmg ENABLE 4.0 select the PROTO—
COL option and Select which protocol you wish to use X-
modem- checksum ‘Next select the RECEIVE option and
enter the file name “pkz1 10 exe” at the prompt.

“(h) The LAAWS BBS and your computer wrll take
over from here. Downloadlng the file takes about fifteen to
twenty minutes. ENABLE will dtsplay information on the
progress of the transfer as it occurs. Once the ‘operation is
complete the BBS will dlsplay the message “File, transfer
completed and information on the file. Your hard drive
now will have the ‘compressed version of the decompress1on
program needed to explode files w1th the * ZIP” extension.

(1) When the file transfer is complete, enter [a] to Aban—
don the conference. Then enter [g] for Good- bye to log-off
the LAAWS BBS. o ;

(1) To use the decompressron program, you wrll have
to decompress, or “explode,” the program itself.’ To accom-
plish this, boot—up into DOS and enter. [pkz110] at the C\>
prompt. The PKUNZIP utility will then execute, converting
its files to usable format. When it has completed this process,
your hard drive will have the usable, exploded version of the
PKUNZIP utility program, as well as all of the
compressron/decompressron utllrtres used by .the LAAWS
BBS. ‘ . _ o

(3) To download a file, after loggmg on to- the LAAWS
BBS, take the following steps ‘

(a) When asked to select a “Mam Board Command"”

.enter[d]toDownloadaﬁle A T v'~

LI

(b) Enter the name of the file you want to download

from subparagraph ¢, below. . A listing .of available files can

be viewed by selecting File Directories from the main menu.

(c) :When prompted to select a communications proto-

col enter [x] for X-modem (ENABLE) protocol SRDEREN

(d) After the LAAWS BBS responds wrth the tlme and
size data, you should press the F10 key, which will give you

.the ENABLE top-line menu.. If you are using ENABLE 3.XX

select [f] for Files, followed by [r] for Receive, followed by
[x] for X-modem protocol If you are using: ENABLE 4.0
select the PROTOCOL option and select which protocol -you
wish to use X—modem-checksum ‘Next select the RECEIVE
optlon .

(¢) When asked to enter a file name enter [c \kxkxx
yyy] where xxxxx.yyy is the name of the file you w1sh to
download.

(f) : The computers take over from here. Once the oper-
ation is complete'the"BBS will display the message “File
transfer completed..” and information on the file. The file you
downloaded will have been saved on your hard dr1ve

(g) After the file transfer is complete, log off of the
LAAWS BBS by entering {g] to say Good-bye.

" (4) Tousea downloaded ﬁle. take the following steps:

(a) If the ﬁle ‘was not compressed you can use it in
ENABLE without prior conversion. Select the file as you
would any ENABLE word processing file. ENABLE will
give you a bottom-line menu containing several other word
processing languages. From this menu, select “ASCIL” After
the document appears, you can process it like any other
ENABLE file.

(b) If the file was compressed (having the “.ZIP” exten-
sion) you will have to “explode”. it before entering: the
ENABLE program. From the DOS operating system C: \>
prompt, enter [pkunzrp{space}xxxxx zip] (where “xxxxx.zip”
signifies the name of the file you downloaded from the
LAAWS BBS). The PKUNZIP utility will explode the com-
pressed file and make a new file with the same name, but with
a new “.DOC” extension. Now enter ENABLE and call up
the exploded file “XXXXX. DOC”, by following instructions
in paragraph (4)(a), above .

‘e TIAGSA Pubhcattons Available Through the LAAWS
BBS. The following is a current list of TIAGSA pubhcatlonsv
available for downloading from the LAAWS BBS (Note that
the date UPLOADED is'the month and year the file was made
available on the BBS; pubhcatron date is avarlable w1thm each
publication):
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FILE NAME

1990_YIR.ZIP

1991_YIR.ZIP

505-1.7Z1P
505-2.ZIP

506.ZIP

93CLASS.ASC

93CLASS.EN

93CRS.ASC

93CRS.EN

ALAWZIP

CCLR.ZIP

FSO_201.ZIP
iAzodA.ZIP |
TA200B ZIP
JA210.ZIP

JA211.ZIP

FISCALBK.ZIP

UPLOADED

january 1991 .

January 1992

June 1992

~ June 1992

November 1991

July 1992

 July 1992

July 1992

Tuly 1992

June 1990

' DESCRIPTION

1990 Contract Law Year
in Review-in ASCII for-
mat. It originally was
provided at the 1991 Gov-
ernment Contract Law
Symposium at TJAGSA.

'TJAGSA Coritract Law
1991 Year in Review
Article. '

Volume 1 of the May
1992 Contract Attorneys

- Course Deskbook.

Volume 2 of the May
1992 Contract Attorneys
Course Deskbook.

TIAGSA Fiscal Law
Deskbook, Nov. 1991,

FY TJAGSA Class Sched-
ule; ASCIIL ‘

FY TIAGSA Class Sched-
ule; ENABLE 2.15.

FY TJAGSA Course

. Schedule; ASCIL.

FY TJAGSA Course
Schedule; ENABLE 2.15.

The Army Lawyer/Mili-
tary Law Review Database
(Enable 2.15). Updated
through 1989 Army
Lawyer Index. It includes
a menu system and an
explanatory memorandum,
ARLAWMEM.WPF.

Septcmbcf 1990 Contract Claims, Litiga-

. tion, Litigation & Reme-
dies.

November 1990 The November 1990 Fis-

October 1992 . .
" August 1992

August 1992

October 1992

August 1992

~cal Law Deskbook.

Update of FSO Autoina—
tion Program.

‘Defensive Federal Litiga-
tion, Part A, Aug. 92.
Defensive Federal Litiga-
tion, Part B, Aug. 92.

Law of Federal Employ-
ment, Oct. 92.

Law of Federal Labor-
Management Relations,
July 92.

HILE NAME

JA231.Z1P

JA235-92.ZIP

JA235ZIP

JA241.ZIP

JA260.ZIP

JA261.ZIP

JA262.ZIP

JA267ZIP

JA268.ZIP

JA269.ZIP

JA2T1.ZIP
JA272.ZIP

JA274.2IP

JA275.ZIP

JA276.ZIP
JA281.ZIP
JA285.ZIP

JA285A.ZIP

JA285B.ZIP
JA290.ZIP

JA301.ZIP

LOADED

October 1992

August 1992

March 1992

March 1992

| Qctobér 1992

March 1992

March 1992

- March 1992
March 1992

* - 'March 1992

March 1992

March 1992

‘March 1992

" March1992

March 1992

March 1992
March 1992

March 1992

March 1992

March 1992

July 1991
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DESCRIPTION -

'Reports of Survey and

Line of Duty Determina-
tions—Programmed
Instruction.

Government Information
Practices, July 92. Updates
JA235.Z1P.

Government Information

~ Practices.

' Federal Tort Claims Act.

Soldiers’ and Sailors’

“Civil Relief Act Update,

Sept. 92.

Legal Assistance Real

Property Guide.

Legal Assistance Wills
Guide.

Legal Assistance Office
Directory.

Legal Assistance Notarial
Guide.

Federal Tax Information
Series.

" Legal Assistance Office

Administration Guide.

Legal Assistance Deploy-
ment Guide.

" "Uniformed Services For-

mer Spouses’ Protection
Act—Outline and Refer-
ences.

'Model Tax Assistance

Program.

Preventive Law Series.

- . AR 15-6 Investigations:

Senior Officers’ Legal
Orientation,

Senior Officers’ Legal
Orientation Part 1 of 2.

Senio:k Officers’ Legal
Orientation Part 2 of 2.

SJA Office Managers’
Handbook.

Unauthorized Absence—
Programmed Text, July
92. ,
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FILENAME . UPLOADED . . DESCRIPTION
JA310.ZIP . July 1992 .1 Trial Counsel and Defense
sy e Counsel Handbook, July
1992.
JA320.ZIP Tuly 1992 Senior Officers’ Legal Ori-
N IR RE e .. entation Criminal Law
R Text, May 92.
JA330.ZIP - July 1992 Nonjudicial Punishment—
ST e -, Programmed Text, Mar.
. ‘! 5 L F 92-

JA337ZIP: - .., July 1992 +.. Crimes and -Defenses

Deskbook July 92
Y Tl

JA‘A:ZhZIP : :;"May 1992 Operatronal Law Hand-

book, Disk 1 of 2.
JA4222.71P .; .. -May 1992 - Operational Law Hand-
STV RISP book, Disk 2 of 2.
JA5S09.ZIP ;. Oct 1992 -1 TIAGSA Deskbook from
\ the 9th Contract Claims,

Litigation, & Remedies
+vCourse held Sept. 92. "¢ !

JAG School Report to
. DSAT. SRR

JAGSCHL ZIP ~'Mar 1992

July 1992

ND-BBS.ZIP TJAGSA Criminal Law
' e ... New Deyvelopments Course
L Deskbook. Aug. 92.
VIYIR91.ZIP ., January 1992 - . Section 1 of the TTAGSA’s

A e ) Annual Year in Review
for CY 1991 as presented
ol ““at'the Jan. 92 Contract

R Law Symposium.
V2YIRS1.ZIP ' January'1992 = Volume 2 of TIAGSA’s
L N A Annual Review of Con-
v tract and Fiscal Law for

CY 1991.

V3YIRS1.ZIP. - January 1992 . - Volume 3 of TJAGSA’s
oy Annual Review of Con-
7 » tract and Fiscal Law for

T ey 2 CY 1991, ‘ :
YIR89.ZIP .- i January 1990 ' :: Contract Law :Year «in

Review—1989.

[T A L. . o o , L
it oLy AL o o . CihL il

f. Reserve and National Guard organizations without
organic’ computer telecommunications capabilities, ‘and ‘indi-
vidual mobilization augmentees (IMA) having bona fide mili-
tary needs for these publications, may request computer
tlrskettes contarnmg the pubhcatlons listed above from"the

appropriate proponent-academic division {(Administrative and
Civil Law; Criminal Law; Contract Law; Internatrona] Law;
or Developments, ‘Doctrine, and Literature) at-The Judge
-Advocaté General’s School, Charlottesville, VA 22903-1781.
Requests ‘must be accompanied by one 5_-inch or 3_-inch
blank, formatted diskette for each file. In addition, a request
from an IMA must contain a statement which verifies that he
or she needs the requested publications for purposes related to
his or her military practice of law, . e e
g Questlons’or suggestions concerning the availability of
TIAGSA publications 'on the LAAWS BBS should be sent to
The Judge Advocate General’s School, Literature and Publica-
tions Office, ATTN:. JAGS-DDL, Charlottesville, VA
22903-1781, For additional information concerning the
LAAWS BBS, contact the System Operator, Sergeant First
Class Trm Nugent commerclal (703) 805-2922, DSN- 655-
2922, or at the address in paragraph a, above:

4. TJAGSA Informatlon Management Items Gl

. a Each member of the staff and faculty at The Judge
Advocate' General’s School (TJAGSA) has ‘access to the
Defense Data Network (DDN) for electronic mail (e-mail).
To pass information to someone at TTAGSA, or to obtain an

e-mail address for someone at TJAGSA, a DDN user should
send an e-rnall message to: S e

postmaster@ jags2.j _]ag wrglma edu”
i RN

b Personnel desrrmg to reach someone at TJAGSA via
DSN should dial 934- 71 15 to get the TTAGSA receptionist;
then asi( for the extensron of the office you wish to reach.

e The Judge Advocate General's School also has a toll-
free telephone ‘number.  To call TJAGSA, dial 1-800-552-
3978

S The Army Law lerary System

Wlth the closure and realrgnment of many Army installa-
tions, the Army Law Library System (ALLS) has become the
point of contact for redistribution of materials contained in
law lrbrarres on those mstallatlons The Army Lawyer will
continue to publish lists of law 11brary materials made avail-
able ‘as a result of base closurés.” Law librarians having
resources available for redistribution should contact Ms. Hele-
na Daidone, JALS-DDS, The Judge Advocate General’s
School u.s. Army, Charlottesvrlle VA 22903-1781. Tele-
phone numbers are DSN 274-7115, ext. 394, commercral
(804) 972 6394 or facsmrle (804)972-6386.
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