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' Federal Agency Practice: Complying with
Merlt Systems Protectlon Board Interxm Relief Orders

i

o , DemusS Hansen
P S - -Assistant District Counsel

' United States Army Corps of Engineers..

 Pittsburgh, Pennsylvania

Introduction

When an employee, or an'applicant for employment, pre-
vails in an appeal to the Merit Systems Protection Board
(MSPB or Board), the administrative judge (AJ) normally will
include in the décision an order instructing the agency to grant
the appellant interim relief.l The Whistleblower Protection
Act of 1989 (WPA) provides that an employee or applicant
“shall be granted the relief provided in the decision effecuve
upon the making of the decision, and remammg in effect
pending the outcome of any petition for review.”2 ‘Although
the language AJ s commonly use in orders for mtenm relief
appears unequivocal,? incidents of agency nonoomphance with
interim orders continue to occur at an alarming rate.4

On January 31, 1992, the Office of Personnel Management
(OPM) promulgated new interim relief regulations. The
regulations, which became effective March 2, 1992, authorize
agencies to take various personnel actions necessary to com-
ply with the requirements of the WPA.5 Unfortunately, the
historical tendency of federal agencies to disregard interim
orders and the absence of any sign-that the MSPB soon will
promulgate new regulations of its own imply that OPM's new

regulations will not eliminate the problem of agency non-

compliance.

This article dlscusses the nature and scope of Board mtcnm
relief orders. It also descnbes the effects of noncomphance

with a relief order and summarizes MSPB decisions that
illustrate ways in which agencies frequently fail to comply
with orders. The author concludes by offering suggestions to
help agencies deal with common obstacles in complying with
interim relief orders and by summarizing the OPM’s new
regulations.

~y

Interim Relief Orders

Interim relief orders best may be understood by examining
the scenario in which they most frequently occur—that is,
when an AJ reverses an agency’s removal of an employee
from the federal service. When the AJ reverses the removal,
he or she ordérs the agency to cancel the action, effective from
the date the’ acnon originally occurred. Frequently, the AJ
also will instruct the agency to subsntute a lésser penalty—
such as a thirty-day suspension—for the removal. Finally, if
the agency files a petition for review, the AJ will order the
agency to provide the appellant with mtenm rehef in accor-
dance with the WPA.6 ‘

Pursuant to the WPA, the MSPB has promu]gated regula-
tions that an agency must follow when filing a petition for
review. In relevant part, these regulations prowde that if the
mmal decnsxon granted mtenm relief, “any petition for review
Or Cross petmon for review filed by the agency must be
accompanied by evidence that the agency has provided the

nterim relief describes personnel actions that an agency must initiate to benefit a successful appellant during the pendency of the agency’s petition for review of
an adverse initial decision. See 5 C.FR. § 1201.111(c) (1992). The relief, defined by the AJ that issues the initial decision, must reflect the action appealed and
the remedy sought by the appellant. See id. Interim relief may include, but is not limited to, interim appointments, within-grade pay increases, , promotions, and
demotions. An AJ need not order interim relief in every case. Before ordering interim relief, the AJ must determine that interim relief is appropriate, both in terms
of the action appealed and the possible effects of the order on the parties. See 5 U.S.C. § 7701(b)2)(A) (Supp. IT1 1990); 5 C.F.R. § 1201.111(c) (1992).

2Pub. L. No. 101-12, § 6, 103 Stat. 16, 33 (amending 5 U.S5.C. § 7701(b) (1988)). The Act’s interim relief provision protects both employees and agencies. The
employee, as the prevailing perty in the initial decision, receives relief from an agency action that an impartial factfinder found unwarranted. The agency, on the
other hand, may decline to retumn the employee to his or her position during the pendency of the appeal if it believes that doing so would disrupt the workplace
excessively. See 5 U.S.C. § 7701(b)(2)(a)(ii) (Supp. I 1990).

3Bur see infra text acoompanymg notes 46-47 (demonstraung that a reader unfaml.hsr with interim rehef ordcrs well may oonclude that AJ s standard language is
not clear at all). -

4The author has found that the Board concludes in approxunately six dcc1s10ns each month that federal agencies whxch have submitted petitions for review have
failed to comply with mtcnm rehcf orders Thls figure does not mclude rcsubnusnons of pehums after ermant agencws have corrected the deﬁaencxes in thfnr
petmons for relief.

5The OPM-published its ﬁml lcgulanons on interim relief on January 31, 1992 See 57 Fed Reg 3707 (1992) (10 be codified at 5 C. F.R pts 531, 536 772, 831,
841, 842, 846, 870, 890).

6 Any party 10 a procecding may file a petition for review ‘within 35 days after the initial decision is issued. 5 C.FR. § 1201. 114(&) (d) (1992). A petition for
review is a request to the full Board for'a review of the initial decision. If the petition is filed promptly and meets the MSPB's review criteria, the initial decision
will not become final unitil the Board reviews the case. See id.§ 1201.113. If one party files a petition for review, any other pany may submn a cross—peuuon o
the Board within 25 days of the date of service of the petition for review. Id. § 1201.114(b),(d).
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interim relief required.”” The agency may decling to follow -

an AJ’s order to return an appellant to his or her position if the
agency determines that “the teturn or presence of *[the ‘appel-
lant would be] unduly disruptive to the work environment.”8

If the agency does so, it later must include with its petition for '~ -
review evidence that it notified the appellant and the AJ of its -

determination and that it “has provided that thé appellant will

receive pay, compensation, and all other benefits as tefms and - -

conditions of employment [while the] petition for review is
pending.”?ﬂ R EET PR S

[

h l : . Effect of Farlmg to Comply
wuh an Intenm Rehef Order

An agency that fails to comply with an interim felief order
normally may not contest the AJ’s initial decision before the
MSPB. The pertinent regulation states: .

... Failure of the agency to submit evidence
) t_hat it has.complied with the granting of the
1nter1m relief in accordanCe with paragraph ,
, (b)(l) of this section, or that it has provided ;
notification that interim relief will not be
granted fully in accordance with paragraph .
®)X(2) of this sectton, will result in dismissal :
of the ¢ agency s peutlon or cross petition for
review,10

-~ . . e B
P ' wr N delie o3

When the MSPB ‘dismisses a petition or cross-petition for
failure to comply with an interim relief order, the original
decision becomes final!! and the Board will order the agency
to comply with its terms In the example described above, the
agency ‘would have to cancel the removal and restore the
employee to his or her former posmon effective from the date
of the improper removal. This relief must be accomplished
within twenty days of the final decision. The Board also will
order the agency to issue a check to the appellant no later than

magoLusey.” T
85U.S.C.'§ ﬂOl‘gp)QXA)(ﬁ)(H) (snpp.ui‘9!90).j O v
95 C.FR. § 1201°115()(2) (1992). ‘ B
1014 § 1201.115(b)(4).

11/d. § 1201.113(b); cf id. §1201 115(®)(4).

- sixty calendar days after the decision becomes final, providing

the appellant with back pay, interest, and any other benefits

- the appellant would have received had he or she not been
removed.12

From an agency ’s perspective, dismissal of its petition for
revrew is traumatic. The extensive effort the agency devoted
to research, preparatron of analyses, strategic planning, and
case presentation is swept aside. Dismissal of the petition
forces the agency to live with the adverse decision that, in the
case of a removal action, requires the agency to restore the
appellant to duty with full IJ)eneﬁth‘. , e g

¢ LN

o s I S LI

. Illustratrons of Agency Noncomphance L Ny

L o with Interim Relief Orders ﬁv |'1 )
A réview of MSPB case law shows that the MSPB fre-
quently dismisses agency peutIons for one or more of the fol-
lowing deficiencies: 1) ﬁlmg a petition that is unsupported
by evidence that the agency has complied with the interim
rellef order; (2) farlmg to provide nmely interim rellef (3)
prov1d1ng Jincomplete interim rellef _(4) acting in bad faith
when complymg with the interim relief order: and (5
1nadvertently mmatmg an acuon that removes the appeal from
the Board s Junsdlctron

T T N
) . R I IR

: ‘ e e Pl
! : : R R B s T o :

Omission of Complianr;e' Evidence .
‘um!‘

' An agency occasronally will neglect o submtt ev1dence that
it comphed with the interim relief order—or that it complied
with the regulatory requlrements that apply when an agency
declines to return an appellant to his or her posrtron—when it
files its petition for review. When this happens, the Board
usually will dismiss the agency’s petition oufright.!® From
time to time, however the Clerk of the Merit Systems Pro-
tection Board will return the petmon to the agency, poxntmg

125¢¢, e,g., Kerr v. Natiopal, Endowment for the Arts, 726 F.2d 730 (Fed. Cir. 1984).. The Boargl [ authonty 1o order an agengy to grant the remedies derives from 5-
U.S.C. § 1204(a)(2) (1988). The author’s references to regular remedies—such as back pay, interest, and other benefits due to an appellanl—and to, the time limit
within which an agency must comply with an interim order, reﬂect l.he standard language the Board uses in its fuml dccuucm

,J

13See. eg. Stanford V. Depanment of the Army, 53 M.S PR 9§ (1992). chk V. sUmted States Postal Serv 52 M S PR 322 (1992) Lucas v. Department of.
Veterans’ A.ffalrs 52 M.S.PR. 267 (1992). Nelson v. Department of Health and Human Servs., 51 MS.PR. 621 (1991) Wheatley v. United States Postal Serv,, 51
M.S.PR. 238 (1991) Baughman v. Department of the Army, 49 M.S.P.R. 415 (1991). In each of these cases, the agency failed to submit any evidence or afﬁdavrts
with its original petition to prove that it had complied with the interim relief order. ‘See generally 5 C.F.R. § 1201. 151(b)(4) (1992) (mandatmg dtsmissal of an

agency's petition for review for failure to comply with evidentiary requirements).

. In Nelson, the agency sought a stay of the initial prder, but submitted no gvidence showing that it had provided interim relief. The motion to stay .did not
constitute interim relief; accordingly, the MSPB dismissed the  agency's petition for review. . Cf.\Westmoreland v. Deparument of Tmnsp 49 M.S.PR. 574 (1991)
(refusing to dismiss petition for review when agency requested a stay of the order and pmvu:led evu‘lenoe wuh its petmon for review that it had provrded the

appellant with interim relief as the AT had directed).

1
P
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out the deﬁclency and giving the agency a second chance to
comply with the mtenm relief order : :

This unexpected benefit may not save the agency’s case.
Assume, for example, tha@ an agency removes an-employee,
who promptly appeals the removal. On November 7, 1992,
the AJ issues an initial decision reversing the appellant’s
removal. The agency files a petition for review with the
Board on December 12—the ‘last day of the thirty-five-day
filing period. On December 21, the Board returns the petition
because the agency failed to provide evidence that the agency
has complied with the interim relief order. On January 4, the
agency resubmits its petition, together with evidence that it
has complied fully with the interim relief order.

~ In this case, the Board will not accept the amended petition.
Instead, it will dismiss the agency’s petition and will reinstate
the appellant to his or her former position with full ‘entitle-
ments.!4 The MSPB requires complete compliance with an
interim relief order within the regulatory time limit for filing a
petition for review.!5 Accordingly, the agency must produce
evidence of compliance with interim relief requirements within
the filing period. When an agency submits a timely petition
for review that is unsupported by evidence of compliance, the
Board will reject any subsequent submission that is not filed
before the deadline and will dismiss the petition even if the
agency actually has provided evidence of full compliance.16

Untimely Interim Relief

The following hypothetical describes a typical case in
which the Board dismisses an agency’s petition because the

agency has failed to provide timely relief.!? An agency -

removed an employee for alleged misconduct. The employee
then appealed the removal to the appropriate MSPB regional
office. On August 6, 1992, the AJ issued an initial decision

148¢e Gnesemer v. United States Poslal Serv 52 MS.PR. 464 (1992)

15See 5 C.FR. § 1201.115 (1992)

reversing the removal and ordering the agency to restore the
appellant to her former position immediately. The agency
filed a timely petition for review that inchidéd evidence that it
restored tbe appellant to employment on August 10,1992.

Under these clrcumstances, the Board wrll drsmrss the
agency’s petition for review. The AJ’s order for interim relief
instructed the agency to grant relief to the appellant on August
6. The agency’s grant of relief . to the appellant on August 10
was four days late; therefore, the agency faxled to comply with
the mtenm rehef order.

ivt * Incomplete Interim Relief

When an agency files a petition for review without satisfy-
ing all the conditions of an interim relief order, the Board will
dismiss the petition. -The MSPB considers an agency’s grant
of relief under these cncumstances to be incomplete.18

Suppose that an-agency placed an employee on forced leavc
and the employee appealed. In an initial decision dated
December 18, 1990, the AJ reversed the agency, ordering the
agency to cancel the action and to restore the appellant to his
position. The agency filed a timely petition for review on
January 22, 1991; in which it objected to the AJ’s.interim
relief order: It also included a copy of a memorandum as
evidence that it had complied with the order. This memo-
randum, however, revealed that the agency did not return the

‘employee 1o his original position, but merely placed him in a

four-hour-a-day temporary position, starting January 22,
1991—the date the agency filed its petition for review.

In the case from which this hypothetical story derives, the
Board dismissed the agency’s petition. It found that the
agency’s action did not comiport with the térms of the interim
relief order.!?

16See, e.g., Labatte v. Department of the Air Force, MSPB SE07529110445 (Aug. 6, 1992); Purdy v. Depantment of the Air Force, 53 M.S.P.R.'693 (1992); Brooks
v. Department of Veterans' Affairs, 53 M.S.P.R. 93 (1992); Edwards v. Department of the Army, 52 M.S.P.R. 536 (1992). See generally 5 C.FR. § 1201.114(d)-
() (1992) (establishing the Board's regulatory deadlines for filing petitions and cross-petitions for review).

17The author based this scenario on Stevenson v. Department of Defense, 51 M.S.P.R. 622 (1991). For similar decisions involving untimely implementations of
interim relief, see Hutchinson v. Department of the Air Force, MSPB SF07529110170 (May 6, 1992) (agency granted interim relief one day after the date ordered);
Hurlburt v. Department of Justice, 52 M.S.P.R. 221 (1992) (interim relief was seven weeks late); Ricciardi v. United States Postal Serv., MSPB PH07529110403
(Dec. 30, 1991) (agency restored the appellant to his position more than three weeks after the AJ issued the initial decision); Shalzel v. Umted States Postal Serv
51 M.S.P.R. 451 (1991) (relief was untimely by two weeks).

18The MSPB regional offices usé r.he term i.ncotnplele relief” to describe any remedyan agency proﬁdes an’ appellant that fails to afford the appellant the full
relief that the AJ prescribed in the interim relief order. Many AlJs include in this definition relief that an agency provides aficr the date specrﬁed in the order. .In
this article, however, the author will refer to the latter defect as “untimely” interim relief.

1985¢¢ Grady v. Department of the Army, 53 M.S.P.R. 225, 226-27 (1992) (holding that an agency that appointed the appellant to a temporary position, instead of
retuming him to his original position as a permanent employee, failed to comply fully with an interim relief order to reinstate the appellant); see also Brown v.
United States Postal Serv., MSPB AT07526010741, 1992 WL 175585 (Jan. 23, 1992). In Brown, the agency obJectcd 1o the AJ ’s order of interim relief. Brown,
1992 WL 175585, at *1. Rather than retuming the appellant 1o full-time employment, it placed him in a temporary assignment in which the appellant worked four
hours each day and spent the remaining four hours on administrative leave. Id. The Board concluded that this amended action.amounted to noncompliance with
the order of interim relief. See id. at *2.
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iy AgencyAcls ofBad Faith ., fon
s ‘x i >""fr“:‘l‘*”

As lnoted above, an agency may refuse to return an appelq
lant to his or her original duty position, even though an AJ has
directed the agency to reinstate the appellant pending the
resolution of the agency’s petition for review, if the agency
determines that the appellant’s return or presence. wopld be
unduly disruptive to the work environment,20 . Having made
this determination, the agency may exclude. the appellant
entirely from the workplace or.may assign him or her
temporarily to another position.2! In either-case, it must
provide the appellant with the pay, compensation, and other
benefits of his or her former position pending the outcome of
any petition for review22 and must.comply with regulatory
nou'ce requirements.n

i T : ST ST b RS TI :
An .appellant denied interim: remstatement to, hlS or her
original job cannot ask the MSPB to enforce that portion of
the interim relief order.24..Under limited circumstances, how-
ever, he or she may use the agency’s refusal as the basis for a
motion to d1sm1ss the agency 's petmon for rev:ew.

ln eonmdenng thls motion, the Board w111 not quesuon an
agency’s determination that thie appellant’s retum or presence
to the ‘workplace would bé unduly disruptive.26. Accordingly,
it will not 'dismiss an agency.petition for review if the agency
claims to have excluded an appellant.from the workplace io
prevent undue disruption to the work environment.. On the
other hand, the Board recognizes that it must “guard against
the possibility of ‘an employee’s. having to suffer assignment

proiE ] .
e, o

205 U.$.C. § 7701 (b)2)(E)ENID) (Supp. T 1990).

21See Gmocchx v, Department of the Treatury, 53 M S P.R. 62 69 (1 992)

/. [EEE

2-7'5 U S C $ 7701(b)(2)(B) (Supp big 1992). see aLro Masearenas . Depanmem of Defense, MSPB DE0432910459 I l (June 3 1992)

of inappropriate duties as a result of an agency’s abuse of
authority.”?? Accordmgly, it wlll subject to a {“bad fanh
standard of review” an agency’s *“decision to detall ass1gn or
restrict the duties of an employee for whom interim relief has
been ordered.”2 - If the MSPB finds that the reassxgnment or
restriction was discriminatory, demeaning, or mherenlly
unsafe it will d1sm1ss the agency s petition for review.2.

“The appellant has the ultlmate burden of persuasmn on the
bad faith issue.”® A review of MSPB case law, however,
suggests that few appellants address this issue seriously, Most
merely assert that the agency should have returned them to
their former positions because their presences there would not
have been unduly disruptive®'——an argument that the Board
w111 not consider.32

oY To date t.he Board has developed its deﬁnmon of bad fanh
prlmanly by negative implication. -Most MSPB decisions
dealing with this issue focus on what the Board does not
consider bad faith. For example, the Board has refused to find

bad faith when an agency temporarily reassigns .an appellant

to'a position with different duties in a lower grade if the
agency has ensured that the appellant receives the pay, com-
pensation, and other benefits of his or her former position.3?
Likewise, the MSPB has found .no bad faith when.an agency
assigns an appellant 10 a different position in another facility
not far from the appellant’s original duty station.34, An agency
may assign a pilot to desk work and may deny him or her
recurrent pilot training, even though this allegedly could
impair his or her flight skills.35 - Similarly, it may detail an

1

carnpg L T s 'Yl ST RS LA Ak ERNE RN FIY DR PO TIT

BSee 5CER. § 1201.115()(2) (1992). See generally supra text accompanying note' 9.~~~ 6+ = " Diixr LA £

U Ginocchi, 53 M.S.P.R. at 68 n.4; see also Caryl v. Department of the Treasury, 53 M.S.P.R. 202, 205 (1992). e

23“The Board's regulations do not provide for a motion for compliance with an order of interim relief, and the Board will not entertain such a motion.” Ginocchi,
53 M.S.PR. at 68 n4. The Board generzally will treat an appellant's motion to enforce an interim relief order as a motion to dum.us the ngcncy s penuon for
review. See, e.g., Nicolett v. Department of Justice, 53 M.S.P.R. 610, 614 (1992); Caryl, 53 M.S.P.R. at 205. R .

”Gmaccht. 53M.S.PR, a168.
D a0,

B o s a1

29See Jeffnes v. Depamnem of the ALr Force §3 M S.P. R. 35 (1992). Gmocc[u 53 M s. P R. u70

0Ginocchi, 53 MSPR. 270,

31McClellan v. Depan.mem of Defense, 53 M S P R 139 (1992) Ingram v. Depanment of I.he A1r Fome, 53 M S. P.R 101 (1992)

328z, e.g., Ginocehi, 53 MS.PR ar'68. "

33 Id

R A L P U R

Vil R R P MR T o

t

~.‘,U.:‘

“Pen'y V. Un.ned Stales Postal Serv., MSPB AT07529010478 (Iuly l7 1992) (fmdmg no bad fnth 1n l.he Postal Semce 8 nsslgnmml of a postmaster to serve as

lour supenntmdenl for a post ofﬁce in 'a nearby cny)

35Caryl v. Department of the Ttehsury. 53 M. S PR 2(72 209 (1992)

At
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-appellant to another position.because circumstances limit the
appellant’s capacity to.petform his or her formal duties.36 i

" Agency Actions that Deprive the
Board of Subject Matter Jurisdiction

An agency may ﬁnd 1ts petmon for rev1ew dtsmtssed 1f in
response to an order for interim relief, the agency has revoked
the action that orlgtnally caused the employee or applicant | to
ﬁle an appeal with the MSPB. Assume for instance, that an
‘agenicy suspended and demoted an employee on August s,
1991. The employee appealed the action to the nearest MSPB
regional office.. In an initial decision dated December 23,
1991, the AJ reversed the .agency's acuons and ordered the
agency to provide interim relxef to the appellant if it decided
to file a petition for review,.. The agency filed a timely
.petition,.along with evidence showmg that it had complted
with the jnterim relief order by cancelmg the suspension and
demotion, retroactive to August 5, 1991. Ca cameny
In a case s1rmlar to thls, the Board responded by dtsmlssmg
the agency’s petition for review as.moot.?” . It found that, by
revoking its original action and reinstating the appellant

‘retroactively, the agency: acquiesced to the :AJ’s initial 'deci-
sion and effected the very remedy ‘that the ‘appellant had pur-
sued by ﬁhng an appeal with the MSPB 38

Stgmflcantly, the MSPB riot always wxll dlsmtss an
agency'’s petition for review because the agency appears to
have revoked the personnel action that gave rise to the appeal.
On the contrary: the Board will exercise considerable care to
protect the parties’ rights. In some cases, the Board's delib-
erations on ‘this issue may lengthen the appellate process

I

Ty

. significantly. For example, when faced with the possibility of
: concurrently dismissing an appeal and an agency's petition for

‘review for mootness, the Board wrll conduct an extensive
reviewofthecase. . . .

In deciding .whether to dismiss an agency’s petition for
review, the Board must consider whether, in complying with

ithe interim relief order, the agency has rescinded completely
‘the action from which the appeal derived. The Board will not

conclude that the recision is.complete uhless sufficient
- evidence appenrs in the record to support this' conclusnon

"

- If the Board finds sufﬁc1ent ev1dence to determme that the

-recision is complete, it must dismiss the appeal and the

agency's petition because it-lacks jurisdiction over the matter
raised in the appeal.?® On the other hand, if the Board con-
»cludes that the recision is incomplete, it: will fetain jurisdiction
over the appeel and it may hear the case on the merits, 40

Clearly. the cnl:u:al issue before the: Board is ‘what agency

- action will constitute a complete recision. ‘In the context of a
_removal, an agency effects a complete recision when it retums

the appellant to the status quo ante.4! To do so, it must cancel
the removal; restore the appellant to his or her former posi-

- tion; provide' the -appellant with full back pay, with interest,

for the entire period the appellant was off the agency’s rolls;
and reimburse the appellant for any other benefits that he or
she would have received had he or she not been removed. If

; an agency’s recision of a removal action is not complete—that
-8, for example, if the agency returns the appellant to his or
‘her position, but does not provide the appellant with back pay

or :other beneﬁts—the MSPB will retain ]unsdtctmn over the
appeal A2 S t

36See, e.g., Nicoletti, 53 M.S.PR. at 614'(holding that the agency's reassignment of & law enforoement agent, “made ‘with the consideration of [his] limited duty
status which mandate[d] that the appellant not carry a firearm and not work in a high stress environment,”” was not a discriminatory or demeaning act). ..

» Moorer v, Depanment of Defense 53 M.S P.R s81° (1992)

13

‘ 3“See id,; see also Mulhenn v, Depanmem of lhe Air Fome.. 45 M SPR. 289 (1990) Kemv Departmcnt ofl.he Ammy, 44 M. S P.R. 676 (1990)

39See Trotter v. Departmem of Defense, MSPB SFU752920196-I 1 (Iuly 29 1992), Horlon v, Depanrnem of Vetemns Affairs, MSPB PH07529110239 (May 19
1992); Flowers v. Department of the Armmy, 54 M.S.P.R. 103 (1992); McElmath v. Depanment of Veterans Aﬁurs, 53 M S PR 569 (1992); Ostrout v. Umted
Suates Postal Serv 53 M S.PR. 586 (1992) fa
In Flowers, the Board acknowledged l.hat the agency had intended only to oomply wnh lhe mtenm relxef order I noted that lhe agency'’s unfamthanty with the
concept of interim relief had led the agency m.tstakenly to believe that it had to cancel the action at issuc. Flowers, 54 M.S.PR. at 105. Nevertheless, the MSPB
ruled that it had 1o look to the effect of the agency’s response to the interim order, not to the intent that prompted that response. See id. at 106. Because the
agency’s recision of the action giving rise to the appeal effectively removed the matter from controversy, the Board had to dismiss as moot the agency’s petition for
review. See id.
40S¢e El-Amin v. United States Postal Serv., 46 M.S.P.R. 367 (1990) (the MSPB retains subject matter jurisdiction when an agency fails to rescind an appealed
:-action completely); Guy v. Department of Energy; 37 M.S.P.R. 230 (1988) (samc). Similarly, in Harris v. Department of the' Army, 52 M.S.P.R.'87 (1991), the
. MSPB held that'it retained jurisdiction over an appeal following the agency's recision of the appellant’s demotion when the agency denied the appellant the
opportunity to work the overtime hours to which he previously had been entitled. Because the agency did not return the appellant to status quo ante, the Board
concluded that the appellant’s demot.ron was not rescinded complel.ely See ld

41 Yuni v. Small Business Admm 38 M S PR 574 (1988) (an ogency 's canoellat.ton of an appealed action r:nders it moot, removmg the agency’s peuuon for
.-review from MSPB Junsdu:uon) : i : SO

‘1See Burzinski v. Velemns Adrmmstranon, 39 M.S PR 561 (1989), Walsm v, Department of the Treasury. 38 M S. P.R 64 (1988). Sarver v. Departmenl of l.he
Treasury, 26 M.S.P.R. 685 (1985). T
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1 «When -the ‘Bodrd cannot.tell from ithe:record-whether the
ggency has rescinded a:removal .completely, it:may solicit
additional information from the parties by remanding the case
to the presiding MSPB regional office. .Remand'is discre-
tionary. In some circumstances, it will not be practical, given
lthe MSPB S trme constraints for processmg an appeal

i The MSPB ltkely wﬂl drsmrss an. agency ) petmon for
.1eview as moot if the Board lacks sufficient evidence ito
.determine whéether:a removal was rescinded completely.: The
Board, however; will retain jurisdiction'over the appeal to
decide any issues raised in the appellant’s petition for review.
-If the appellant’s petition ‘fails to meet the MSPB’s review
.criteria,?3 the Board 'may reopen: the case ‘on its own motion
~and afﬁrm. modrfy, or reverse the mmal declsron 44

Up o thrs pomt the dxscussmn has focused on situations in
which"an agency, acting in good faith to comply. with an
interim relief order, inadvertently renders the appeal moot by
.canceling the underlying action. . On occasion, however, an
ragency will rescind-an action deliberately to avoid having the
~merits of the .case heard by the Board. When an agency
‘moves:to dismiss an appeal, claiming that it has rescinded the
action at issue, an astute appeliant may:choose to keep the
case before the Board by frllng hrs or: her own: petluon for
‘Teview. v T T D :

5o L S L S AT SRRt IS £ B SE S N
i ,Thevfollowing scenario emphasizes this point.45: :Assume
:that an-agency removes an émployee. .The employee responds
+by filing a timely :appeal, which includes allegations of dis-
crimination. The agency'moves to have:the appeal dismissed,
- offering evidence that it has rescinded the action on which the
appeal is based. The AJ issues an initial decision, dismissing
the appeal as moot. The appellant then files a petition for
Teview, asserting that the agency has not rescinded his removal
completely because it has not restored the appellant’s social

ir

“sécurity'credits, pension benefits, and: retirement plan contrl- gl

(RS LA £ A [IETEAER

butions retroactively to the date of the action.

In the present case, the agency and the appellant clearly
have different objectives. “The agency’s effort to rescind the
-action is_intentional—its objectlve 1s to remove the appeal

' from the Board. The appellant on the. other hand, obvlously
wants the Board to retain jurisdiction over the appeal so his
discrimination allegations may be heard. Presumably, both

“the agency and the appellant know that the L’lSl’B cannot

B s

I AL

~order:an agency to return an appellant to the status quo ante
without first hearing the matter on the merits. s

Complying with Interim Relief Orders

The problems agéncies face when attempting to comply
~with MSPB interim relief orders may be traced to a number of
_ sources. They may stem from the’ language that the MSPB
uses in the orders themselves from a lack of mtemal guidance
“from' the OPM and the agency; or, in some cases, from the
agency s unfamrlranty with the sub]ect matter and procedural
requtrements of the orders '

et

Fortunately. an agency can overcome these obstacles An
-agency representative should develop a systematic approach
“to ‘complying with interim relief orders. At the outset, he or
“ she’'must develop an appreciation of what interim relief orders
"are and how they fit into the ‘appeal process from both the
appellant s‘and the agency ’s perspectives. Moreover, the
agency representative carefully 'should examine and decipher
the language MSPB judges use in their interim relief orders.
CAIL too frequently, an order will fail to convey clearly the
obhgatlons that the AJ has placed on the agency.46 -

Admrmstratrve Judges use the followmg language
consrstently in interim relref orders ‘ ! ;

« “The agency is ordered to cancel the
EFTERE removal achon S P

l
o

“Intenm relref shall be effecnve upon the -
1ssuance of this decrsron Dot

R "Any petmon for review or cross-petmon :
must be accompanied by evidence that
the agency has provrded the lnterlm relief
'1‘»“.:requu'ed"' e r .
Unless an agency representatrve has spent significant time
reviewing prior case law on interim relief, he or she may
+j yiisinterpret these directives. <In many cases, he or she more
. accurately mlght translate the admomtrons descrlbed above as
follows :

e “The agency must not cancel the actron

+! appealed™ 1

435 CFR. § 1201.115(c) (1992) see al.ra Nickerson v. United States Poslal Serv 49 M.S.P.R. 451 (1991).

1 !

BYATONY AT UL f g

a5 C F. R_ §§ 1201. 116 to. 117 (1992) The MSPB also may reopen d case followmg dtsrmssal of m agency s peuuon for review rfthe agency ongmally failed to
gubmit evidence of compliance with the interim relief order or 1f the agency's resubmlsston of evrdenee was unumely See, e.g., Ubogy V. Depanment of the Army,

S3IMSPR.342(1992). - . .0 . oo, . o

1
|l

45 Ro_)a V. Depanment of the Nav‘y. 53 MS.PR. 326 (1992) see alsa Rauccro v. Umtcd States Postal Serv., 44 M S. P.R 243 (1990)

f i

“A review of MSPB case law confums that agencies have found the language AJs use in interim rrlref orders less than clear Thrs confuslon may explam the
continuing occurrences of agency noncompliance, particularly in instances involving omissions of evidence of compliance, untimely relief, and cancellations of
actions under appeal. For example, in Dean ¥. Department of the Air Force, 50 M.S.P.R. 103 (1991), the agency incorrectly mterpreted the mu:nm relief order to
mean that the agency was not required to provide the appellant interim relief until 20 days after the decision became final. .
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» “Interim relief must be effected only on
the date of the initial decision.”

» “Evidence of compliance with the interim - .
relief order submitted to the Board must
consist of an Standard Form 50, detailing
the relief provided, along with an affi-
davit in which the agency attests under -
oath that interim relief has been granted.”#?

One easily can develop a simple checklist of the. tasks an .

agency must complete, and the milestones that it must
observe, to comply with an interim relief order. Ideally, this

checklist will prevent untimely. filings, submission of inef-

fective evidence of compliance, provision of untimely or
incomplete relief, and accidental recision of an action on
appeal.

At a minimum, a checklist should include blanks in which
an agency representative may record the date of the initial
decision, the due date for filing the petmon for review, the
daté from which interim relief musL be made effccuve, the
specific interim relief the agency must prov1de the appellant,
and the date the agency’s human resources department com-
pleted the requisite personncl actions. It also should include
boxes that the representative may check to certify that records
of the subject personnel actions, and copies of any affidavits
attesting to comphancc with the interim order, are attached to
the petition for review and that the action itself has not been
rescinded. Optional checklist items might include the date the
draft petition is due; dates that the representative coordinated
selected actions with management; the date the petition was
mailed to the Board and to the appellant; and the date the
Board received the agency’s petition. ‘

 New OPM Re‘ghlatidns |
and Other Useful Guidance

. The new regulahons on interim relief that the OPM
published this year in the Federal Register may provide useful
guidance to agencies seeking to comply with MSPB orders.48
The new rcgulauons describe the pcrsonncl actions agencws
must take to grant interim relief under thc 'WPA, including
pay and beneflts administration, and the effects of interim
relief on retirement, health, and life insurance entitlements.

The regulations instruct agencies to follow separately pub-
lished instructions to effect proper interim relief.4 These

:_instructions describ¢ the actions an agency must take when:

(1) the agency grants initial interim relief to the appellant,

-whether the appellant is a current employee, a former employee,

or an applicant; (2) the appellant prevails on review before the

, full Board or when the initial decision becomes final for other

reasons; (3) the agency prevails on review; or (4) the parties
agree that interim relief should be canceled. The OPM’s

. instructions also provide the “nature of action” codes and cita-
: ‘tlons to legal authority that agencies must use to provide, or to

tenmnate interim relief.

In addition to the new regulations and instructions, another
source of information and assistance for judge advocates and
other government attorneys is the agency representative. A
representative who has guided his or her agency safely into
compliance with an interim order can be an important source
of assistance—especially when one considers that much of the
knowledge that the representative has gained in this process
cannot be gleaned from the MSPB s published decisions. The
Board’s decisions do not reflect, the entire record and the
Board rarely reveals exactly what evidence an agency. may
have submitted to satisfy the requirements of a particular
interim relief order. A

Details of the evidence an agency submitted to the MSPB
to comply with an interim relief order is as close as the
telephone. The author has spoken with many agency,
representatives who have responded effecuvely to interim
relief orders. All were notably open and responsive in
discussing the factual and legal issues of their cases, the scope’
of the relief granted in each case, and the evidence by which
the agencies proved that they had complied with the interim
relief orders. These practitioners are expcrts at complying’
with mtenm relief orders and their expertise should be, used

Conclusion

The cases described above show that an agency must respond
carefully to an AJ’s interim relief order if the agency hopes to
contest an adverse initial decision. By establishing a checklist
similar to the one outlined above, by being familiar with the
OPM regulations, and by drawing on the knowledge of
experienced agenicy representatives, a government attorney
can help an agency to ‘meet the requirements of interim relief
orders and greatly reduce the incidence of dismissals for
noncompliance. -

47In Allen v. Department of the Interior, 54 M.S.PR. 116 (1992), the agency submitted the following certification 1o the Board: “I do certify that the interim relief
in the initial decision . . . rendered by the administrative judge . . . has been complied with.” The MSPB dismissed the agency's petition for review. Noting that the
agency had asserted its compliance in an unswom certification, rather than in an affidavit or a statement made under penalty of perjury, the Board concluded that
the agency had presented insufficient evidence of compliance. . This conclusion reflected earlier decisions in which the Board held that mere allegations do not
constitute evidence of compliance. ‘See, e.g., Fontanilla v. Department of the Navy, 44 M.S.P.R. 312 (1990) (a party’s bare statements have no probative value
conceming the truth of the assertions those statements convey); Valverde v. Department of the Amy, 40 M.S.PR. 380 (1989) (statements of purported fact in a
petition for review based on evidence not in the record are not evidence).

48See generally 57 Fed. Reg. 3707 (1992).
49See 5 C.FR. § 772.102(g) (1992). The OPM published these instructions in part 296-33 of the Federal Personnel Manual Supplement and in chapter 296 of the

Federal Personnel Manual. The OPM also has issued general guidance and instructions for preparing personnel actions to implement the new regulations. See
Office of Personnel Management, Federal Personnel Manual Letter 296-116, subject: Documentation of Actions to Provide Interim Relief (Feb. 15, 1992).
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Var _Should Peremptory Challenges Be Retained ‘jg ;
L _in the Military Justice System
m nght of Batson v. Kentucky

s ,‘Calonel (Ret.) Norman G. Cooper o

and

Major Eugene R. lehzzer ‘
Cnmmal Law Dzvmon OTJAG

S SERTR ST

Introductlon S *1 :

The peremptory challenge occuples a umque place in
American ‘jurispruderice. Although it lacks a constitutional
imperative, almost all trial attorneys value it as an indispens-
able tool of effective legal representation in an adversary

system. Jurists believe that peremptory challenges énhance

the faimess of jury trials, although litigants ‘oftenexercise

these challenges arbitrarily. Peremptory challenges simul-

taneously appear to be essential to the fragile dynamics of the
trial process and suscepuble to dxscrlmmatory mampulauon

- Over 'the' past six years, appellate courts have subjected
peremptory challenges to unprécedented scrutiny. The
catalyst for th1s rapt attention ‘was Batson v. Kentucky,! a
decision in which'the Supreme Court addressed racially based
peremptory challenges in the context of What one court later

charactenzed as the “basrc incompatibility between the

rhetonc of the equal protection clause and the traditional
tenets of trial advocacy.” Batson changed American criminal
and civil procedure dramatrca]ly Supreme Court decisions
following Batson imply that more changes are forthcoming.
The continuing litigation of Batson issues raises a serious
question about the continued efficacy of peremptory chal-
lenges in our adversanal system.

““This artrcle drscusses a propoSal that the Armed Forces
should respond t0 Batson and its civilian and m111tary progeny
by abandoning the peremptory challenge To illuminate the
arguments for and agamst the élimination of this nght from

the ,rmhtary justice system, the article begms by reviewing the

A Y

1476 U.S. 79 (1986).
2Chew v. State, 527 A.2d 332 (Md. Ct. App. 1987).

HE PN ! ; | o SAEH
rl‘ P O T : ‘,A L B .
uses of peremptory challenges in ctvrhan and mrlltary
pracuce siboe : ‘ . i

i

Peremptory Challenges in Clvillan Courts

“‘The Supreme Court has held. cons1stently that the Consti-
tuuon does not require peremptory cha]lenges 3 Nevertheless,
the Court has remarked that the peremptory challenge has
“very old [common-law] credentials” and has recognized the
“long and widely held belief” that this challenge is “a
necessary part of trial by jury.”* ‘

Every state has adopted some mechamsm permtttmg
peremptory challenges or alternative strikes.S Each state

permits multiple challenges; some allow a litigant to remove a.

dozen or more potential jurors. Federal civilian practice
likewise permits the parties in criminal trials to exercise
multiple peremptory challenges.8 Federal Rule of Criminal
Procedure 24 allows each side twenty peremptory challenges
in a capital case.” A party may exercise a lesser number of
peremptory challenges at other trials; the exact amount
depends on the severity of the punishment that may be
imposed upon the defendant if he or she is convicted.?

Tnal practmoners tradmonally wrelded peremptory chal-
lenges without restramt Quotmg Blackstone, the Supreme
Court once obServed that the peremptory challenge is *‘an
arbitrary and capncrous nght, and it must be exercrsed with
full freedom, or it fails its purpose.’™® Indeed, as recently as
1965, the Court upheld a party’s nght to exercnse a peremp-

3Frazier v. United States, 335 U. S 497 (1984). Swmn v. Alabama 380 U.S. 202, 219 (1965), Umted States v. Wood, 299 U.S. 123 (1936), Sl.llson v. Umted States,

250 U.S. 583 (1919). ¢ ‘jrf,jc o
“Swain, 380 US. w2221 S :
sid. e e
SFiv. R. Crov. P. 24(5).
1d,

81d. - T [ERSEEN R

9Lewis v. United Statcs, 146 U.S. 370,378 (1892).

10

3
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“tory ”challenge “on ‘grounds normally thought irrelevant to
: legal proceedings or official action, namély, the race; religion,

nationality, occupatlon or afﬁllauons of people summoned for

Jury duty "0

One purpose commonly ascnbed to the peremptory chal-
lenge was to permit a litigant to remove a juror whom the
litigant believed would be unsympathetrc to his or her
position, for a' reason insufficient to sustain a-¢hallerige for
cause. Occasronally. a lmgator would discover this reason in
voir dire, ' A prospective juror’s responses might not justify a
causal challenge, but otherwise would indicate a specific basis
for removal. “Perempiory challenges also promoted vigorous
voir dire. They permitted an attorney to question a juror

“closely without fearing the consequences of offending the
“juror. If the attorney’s questions alienated the jutor, the
“‘attormey could use a peremptory challenge to stnke that juror

from the panel.’

-~ Many attorneys based peremptory- chanenges on informed
-guesswork or educated hunches.’ A juror could be stricken not

only for his or her individual characteristics or responses. but
also for his or her afﬁhatron with a cognizable group. The
latter basis derived from the premise that a stereotype some-

- times would betoken an individual juror’s response in a specific
-case. Psychological studies and human experience suggest

that the members of groups defined by race, religion, occupa-
tion, income, education, or other cultural factors may be
predisposed to favor, or to disfavor, an advocate’s position.
Peremptory challenges allowed attomneys to account for these
apparent predlsposmons in trymg o select favorable Junes

Attomeys also exercised peremptory challenges solely on

gut feelings. On occasion, every trial practitioner has felt;
“bad vibes” toward a particular juror—that is, 2 perception of - - -.
hostility or discomfort that cannot be quantified logically, - .

supported by statistical data, or even articulated. Undoubtedly,
advocates often misread jurors. What an attorney interprets as
“bad vibes” often may be no more than simple nervousness or
indigesl:ion Common sense, however, suggests that an attor-

ney’s feelmgs of antipathy toward a juror—based on body;
language, voice inflection, and other perceptible charac- ~
teristics—are accurate more often than not. Accordingly,

10Swain, 380 U.S. at 220.
11476 U.S. 79 (1986).
12/4. a1 96.

1314,

1474,

15111 S. Cx. 1364 (1991).
16111 S. C1. 2077 (1991).
17112 S. CL 2348 (1992).

18S¢¢ U.S. CoNsT. amend. XIV.

- many jurists have opined that peremptory challenges; premised

solely on vrsceral reactions are rauonal tools for selectmg

jurles.' ‘ I o ‘ ‘ U
In Batson v. Kentucky,!! the 'Supreme Court ‘altered the

essence of the peremptory challenge when it sharply resiricted

& party's unfettered discretion to strike'a juror. ‘The Court
~held that the Conistitution forbids a prosecutor from chal-
lenging a potential juror solely because of the juror’s race, or

‘on the assumption that jurors of the same race as the accused
cannot consider the' Government’s case impartially.!12 It
declared that a criminal defendant has an equal protection
right to be tried by a jury from which no “cognizable racial
group has been excluded.”? A defendant may establish a
prima facie case of discrimination by showing: (1) he or she
is a member of a cognizable racial group; (2) the prosecutor
exercised a peremptory challenge to remove a prospectlve
Jlll'Ol' of the same race as the defendant; and (3) the prosecutor
apparently used the peremptory challenge to exclude the

‘ prospecuve jll.l‘Ol" because of the Juror s race 14

The Court significantly modlﬁed and expanded Barsan in
" three subsequent decisions. Fu'st in' Powers v. Ohio,}5 the
'Court held that a defendant may contest a racially based
peremptory challenge regardless of whether the defendant
-and the challenged juror were of the same race. ‘In Edmonson
v. Leesville Concrete Co.,\6 the Court apphed Batson 10'the
private litigants in 2 civil case. Finally, in Georgia v.
McCollum,!7 the Court held that Batsor prohibited racially

* based peremptory challenges by a criminal defendant.” The
+ Court based these decisions primarily -on the notion that the

“exclusion of a juror because of the juror’s race violates the
equal protection rights not only of the lmgants but also of the

. ,challenged _]uror 18

The s1gmﬁcance of Powers. Edmonson and McCollum
should not be underestimated. By focusing on the constitu-
tional rights of potential jurors, the Court has suggested that
Batson may apply (o any racially based peremptory challenge
by any party. Given this interpretation, Batson could bar even
an African-American defendant’s peremptory challenge of a
'Caucasian juror, Moreover, the Court arguably has estab-
lished a precedential foundation for extending Batson's pro-
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¢ hibitions to forbid a challenge based on the religion, ethnicity,
.gender, alienage, or sexual preference. of a potential juror,1?
Undeniably, the Supreme Court has expanded Batson continu-
ously since it decided that case in 1986 and, in so doing, has required to sentence an accused to confinement for more. than
reliedon a rauonale that could support further expansion. . ten years and unammlty is requrred for a death sentence.?’
The Court of Nhhtary Appeals has ruled that Batson apphes Court members are. detarled Y a counamamal by the appro-
to courts-martial.?0. Accordingly, military jurists must decide

pnate convening -authority—usually the accused’s command-
- whether 'the mrhtary justice system should retain peremptory  ,.ing general or admiral. In selecting each member the convening
_challenges. The continued utility of peremptory challenges at  ..authority must consider specific criteria, such as the member’s
; courts-martial depends, in part, on the extent to which Batson

‘age, education, training, experience, length of service, and
.and ns progeny apply to military trials, .-

. guilty, the accused is convicted, if fewer.than two-thirds, yote
to convict, the accused is acquitted.26: Slmllar procedural rules
. apply to sentencmg, except that a three-fourths majority is

.judicial temperament.?® .Under no circumstances, however,
may a court member be j Jumor in rank 1o the accused.?? .

- . TP ! i
P The mrhtary Jusuoe system perrmts an advocale to exerc1se
. challenges for cause against court-martial members,; A causal
challenge operates at a court-martial as it would in a civilian
trial. 3 It is made after voir dire, out of the presence of the
members. A party may premise the challenge on any basis
 that would disqualify,a member from serving at a particular
. trial. - Reasons justifying a member’s removal include failure
. to meet the stamtory criteria for membership; prior disquali-
. fying involvement in the case, or with a party in the case;
personal interest in the. result;. a decidedly friendly or hostile
. attitude toward a party;.or an inelastic attimde about findings
. or sentencing. Each party may exercise an unlimited number
of causal challenges. - The military judge rules on causal
challenges, the Judge may be challenged only for cause. ., ,

Peremptory Challenges at Courts-Martral

An accused at a general or specral court- martml has a statu-
tory right to select one of several different trial settings.2! The
.accused may elect to be tried by military. judge alone,
permitting the judge to determine the accused’s guilt and, if
necessary, to adjudge an appropriate sentence.2 Alternatively,
rthe accused may elect to be tried and sgntenced by the mem-
- bers of a court-martial, in the Armed Forces® version of a trial

,1by jury.® A general court-mamal must be composed of at
- least flve members;.a special court-marual requires at least
. three members,2#. An enlisted accused .may demand that
enllsted service; members .comprise at least one-third of the
(lotal membershlp of his or her court-marua].?-‘

: All rnembers of a court-marual vote on ﬁndrngs and sen-
. tence by secret writien ballot,. A hung jury is impossible, If

A party also may exercrse a peremptory challenge ” Unhke
the civilian courts, however, the military justice system tradi-
t10nally has viewed peremptory challenges w1th dlsfavor 32

_two-thirds or more of the members vote to find the; accused

‘“1 R TT SN U PO c R ; G

198ee, e.g., United States v. De Gross. 913 F.2d 1417 (9th Cir. 1992) (en banc) (holding that Basson prolulms peremptory challenges based 'on gender). Whether
Batson actually should be applied to gender-based peremptory challenges, however, remains unsettled. Compare Eiland v. State, 607 A.2d 42 (Md. Cv. 'App. 1992)
;. (Batson docs pot extend to gendcr-based ehallcnges), with State v.. Burch, 830 P. .2d 357 (Wash. Ct App 1992) (Batson pmhrbns gender-based peremptory
challenges) Co . ) ‘
! 2United States v Sanuago—Davﬂa 26MJ 380 (C M_A 1988) : ‘ S T e .

ilucw.me(wss) T o I e i

22See |d art, 26 MAN'UAL FOR COUR‘rs MARTIAL. Umled Stat.es R. C M. 109 (1984) [heremafter MCM] A mlhtary Judge is nn expenenced Judge advoeaxe
‘certified and Issxgned under Lhe supcrvmm ‘of Ins or her service's judge advocate general See UCM] an. 26(b) (1988)

.”UCMJ art. 16 (1988)
%]4. Cols iy
251d. art 25(c)(1).

2]d. art. 52(a)(2). A unanimous verdict is requrred for offenses for which capital punishment iz mandatory. /d. art. 52(a)(1).
211d. an. 52(b). Ly
/4. ant. 25(d)(2). o
®1d. an. 25(d)(1). ISR S AN PR
30See generally id. art. 41(a); MCM, supra note 22, R.C.M. 912(f).

31See generally UCMI art. 41(b) (1988); MCM, supra note 22, R.C.M. 912(g).

32§ee United States v. Holley, 17 M.J. 361, 366 n.4 (CM.A. 1984). e s g e
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For example, before 1950 neither the trial counsel, nor'the
accused, could exercise a peremptory challenge ina Navy ‘

court-martial.?3 Similarly, the Army did not permit
peremptory challenges until it adopted the 1920 Articles of
War, which allowed “[e]ach srde . one pcremptory ‘chal-

lenge.”34 The Air Force was more liberal, allowing each

accused at a common mal to exercrse a Separate peremptory
challenge L :

Congress codified the nght to exercise peremptory chal-
lenges in courts-martial when it enacted the Uniform Code of

Mlhtary Justrce (UCMJ) in 1950.36 Under ucMy article

41(b), the prosecutor and each defendant may exercise one
peremptory challenge apiece. The Court of Military Appeals
has interpreted article 41 to afford an accused a second per-
emptory challenge when the panel is reduced below a quorum
and the convening authority ‘must select additional members
to sit on the court.3” A recent amendment to article 41 recog-
nizes this right, but permits the accused to use the extra

challenge to sl:nke only a member subsequently detarled to

create a quorum

A military accused does not enjoy a erth Amendment right
to a trial by jury. The military courts, however, consistently
have recognized an accused's due-process right to be tried by
a farr and impartial factﬁnder "The recent prohferatron of
statutes38 and judicial decxs1ons39 relatmg to unlawful com-

mand mﬂuence 1ssues emphasues the 1mp0rtance of this right.

In this context, the Court of Mrhtary Appeals decided that
Batson applied to military trials. Following the precedent it
had established in earlier opinions, the court grounded its
decision in Umted States v. Santiago-Davila® on the
accused’s right to a fair and impartial factfinder. It held thata
military accused has an equal protection right to be tried by a

court-martial from whrch no cognizable racial group has been

excluded. Emphasrzmg that “[tJhis rlght to equal protectlon is

3314 A '

part of due process under the Fifth Amendment, ‘the court
concluded that “it applres to courts martral Just as it does 10
civilian juries.”4 ‘ ‘

In some ways, military courts have applied Batson more
liberally than courts’in- many civilian Junsdrctlons have '’
applied it. For example, in Unifed States v. Moore,*2 the Court

. of Military Appeals ruled that “every peremptary challenge by

the Government of a member of the accused’s race, upon
objecuon must be explained by trial counsel,”#3 Accordmgly,
a'military accused, unlike criminal defendants tried by most
civilian courts, need not make a prima faci¢’ showing of
discriminatory intent to support a Batson ob_]ectron '

The military appellate courts apparently will continue to
interpret Batson at least as broadly as civilian jurisdictions.44
Accordmgly. the mrlltary must decide uncondmonally
whether it should retain its present mechanism for peremptory
challenges Because peremptory challenges lack a consti-
tutional imperative, military jurists may reach this decision by
conducting a “cost and benefit” analysis—that is, by deter-
mining ‘whether péremptory challenges generally enhance, or
detract from, military justice. As is true with any complex
and controversial issue, each side can marshal valid arguments
to support its posmon

Arguments Agalnst Retaining
Peremptory Challenges °

“The case agamst retaining peremptory challenges in mili-
tary practice essentially is composed of three arguments. First,
the generally accepted reasons for perrmtung peremptory'
challenges in civilian trials always'have been less compellmg
for 'courts-martial. Second, Batson has undermined even' the
hmrted ‘benefits that peremptory challenges offer in military
l:nals Thll‘d the added burdens that Batson has 1mposed&

34AmclesofWar of 1920, art.'18, Act of June 4, 1920 Pub. L No. 66 242 41 Stat. 759,787.

IR

35Su Halley 17 M.J. at 366

36Congress included peremptory challenges in lhe UCMJ over the express ob_;ecnons of Armcd Fort:es represcntauves See United States v. Carter 25 MJ. 471,

474 (CM.A. 1988). -

s
uucwmsuwss) | | U
39Eg United States v. Thomas, 72MJ 388 (CM.A. 1988)
4°26M.l 380 (CM.A. 1988). ' B
4174, 5t 390. ‘

4228 MLT. 366 (CM.A. 1989).

43d. a1 368.

44See, e.g., United States v. Curtis, 33 MLJ. 97 (C.M.A. 1991) (incorporating into military practice later Supreme Court decisions pentaining to Bauon). o
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substantially outweigh the marginal advantages of retaining

peremptory challenges in the military. justice system Accord-.;

ingly, peremptory challenges should be eliminated,

. As noted above, in selecting the members of a court-

marual a convenmg authonty must cull potemJal members ;
who fail to meet statutory cntena 4 'I'hrs screemng helps o,

v1duals best surted to serve as members. . Moreover, erther party ‘
may. use one of an unlrmrted number- of causal challenges t0.
excuse a member, selected by the convening authonty, ‘who‘
shows traits that drsqualrfy hlm or her from sitting on the,
court. Further culling through the use of peremptory chal-

lenges is redundant; it can enhance the quality or unparuahty
ofthecourt-marualonlymmunally) PR

Furthennore, Batsan has undermrned many tradrtronal‘

Justlﬁcatmns for allowrng peremptory challenges at courts-
martial, For example, a challenge based on an attomey s

inarticulable, visceral reactxon o a potential member arguably'
conﬂlcts with Batson’ s requtrement that the proponent of a.

peremptory challenge must offer a race neutral explanatron
for that challenge on the record If Batsan requires mrhtary
courts to reject ant1pathy as a basis for peremptory challenges

then an important justification for peremptory challenges, no‘

longer is apposite. On the other hand, if the courts permit
parties to exercise peremptory challenges without articulable
justifications, Batson is gutted. . Either conclusion argues in
favor of elrmmatmg peremptory chal]enges

Similarly, before Batson, advocates often would predicate

peremptory. challenges on jurors’ group affllratlons A
pracunoner could base a peremptory challenge on his or her
perception that a member of a certain group. mﬂuenced by .
values and expenences generally shared by members of that
group, would vote in a particular way, Barson flatly prohrbtts ..

peremptory. challenges of this sort, at least when a juror’s
group affiliation is defined by race. If Batson forbids the ful-
fillment of this fundamental purpose for peremptory challenges,
then the wisdom of preserving peremptory challenges is
doubtful.

In contrast to the minimal benefits Batson permits peremp-
tory challenges to bring to courts-martial, the additional

burdens the exercise of these challenges would i impose could .

be extensive. In mthtary practice, the objecung party need not
make a prima facie case of discrimination to raise a Batson
challenge;#6 therefore, that issue must be litigated in every
court-martial in which the Government exercises a peremp-
tory challenge against a member of the accused’s race. Further,
Batson’s uncertain parameters and its expansive applications
in later Supreme Court decisions suggest that either party in a
court-martial could cite Batson to contest any peremptory
challenge, regardless of the race of the juror, or of the party
exercising the challenge. The costs associated with these pro-

45See UCMY art 25(d) (1988).

46Moore, 28 MJ. at 368, o U gt e e

cedures—even if one considers only the excessive {rial and
appellate lmgatron they would requtre—mrlrtate agamst
retalmng peremptory challenges ‘; ‘» . .

Practxcal consrderauons asxde Batson addressed a procedure
that arose apart from and is anomalous to, the mrhtary justice .
system. The lustory of courts-marual reflects that peremptoryi
challenges enjoyed no specral standing in military courts, but.
were an extraneous feature transplanted from civilian practice.

Consrdermg all these crrcumstances. retauung peremptory
challenges in the mrlxtary justice system appears 1rrat10nal
The solution, perhaps. is to cut the Gordian knot by ehmmat—
ing peremptory cha]lenges enurely from courts-martial.

guments in Favor of Retammg Peremptory
‘ ’ Challenges . ‘
Several compelhng reasons support the retenuon of per-
emptory challenges at courts-martial, éven in lrght of Batson
and its potential extensions. Some of the reasons are umque
to the military; others are common 1o all Junsdrcuons

In courts-marual as in crvtllan tnals peremptory chal-
lenges serve as a safety net for Aaggressive voir dire. An
attorney may ask a potenual Juror embarrassmg or challengmg
questrons without fear knowmg that the j Juror can be excludcd
if these questions arouse the juror's hostility. The attomey
would not enjoy this certainty if he or she could challenge the
Juroronlyforcause e e 1 e e

If conducted wrtlnn proper bounds. aggressrve voir dtre
enhances justice. It pot only ventilates the biases and other
dlsquahﬁcauons of potenual jurars, but also allows a skilled
advocate to frame his or her trial themes and to begin educat-
1ng the factfinder. Accordingly, ehmmanng peremptory
challenges could chill effecnve voir dire.

Aggressive voir dire often reveals a "quasr-causal” basis for.
challenging a potential member—that is, a rational, indi-

+vidualized reason that:does not rise 1o the strict requirements-

for purely causal disqualification. The dynamics of the

military environment enhance the significance of quasi-causal

peremptory challenges in military trials. Compared to their

civilian counterparts, military Junsdlcuons often are small and

intensely interactive communities. Prosecutors and defense

counsel frequently have personal or professional relationships

with persons detailed as members of courts-martial.. The

knowledge or insight an attorney gains from this famtlranty

sometimes will provide the attomey -with a sound reason to-
exclude a potential member. If this reason will not sustain a

causal challenge, a quasi-causal peremptory challenge may be
the attorney’s only effective means of removing the Junde-

sirable member.

Py [ s L
P : [ E B
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The hesitancy of some military trial judges to grant chal-
lenges for cause exacerbates the need for quasi-causal chal-

‘lenges at courts-martial.  Despite the repeated declarations of

the Court of Military Appeals that military judges must grant
challenges for cause liberally, military judges sometimes deny
these challenges unreasonably or use pro forma questions ito
rehabilitate members who actually should have been excluded.47

The u'oublmg hlstory of causal challenges at courts- martml ‘

implies that eliminating peremptory challenges could have
several undesirable consequences. First, eliminating per-
emptory challenges would permit many individuals, who
otherwise would have been excused through quasi-causal
peremptory challenges, to serve as members. Second, the use
of causal challenges at trial would become increasingly
litigious. Finally, the appellate courts would scrutinize denied
causal challenges more closely than they do presently. A
reviewing court would be less willing to conclude that a trial
judge’s error in denying a causal challenge was harmless if the
member could not have been removed peremptorily 4 =~~~ -

Several considerations unique to the military justice system
reveal the wisdom of preserving peremptory challenges in

courts-martial. The military periodically must confront issues
involving the actual or apparent exercise of unlawful com-

mand influence.49 Congress responded to this recurring problem
by granting a smgle peremptory challenge to each military
accused.5® - B :

The perception of unlawful command influence is exacer-
bated by the manner in which courts-martial members are
selected. ‘Pursuant to UCM] article 25, the convening author-
ity—an officer who, in practice, is almost always a senior
officer and often is the general officer commanding an instal-

~-]ation—selects persons to be detailed as members in a particular

case. ‘Even when the convening authority acts with the best of
motives, an appearance -of inappropriate command influence
may arise. By referring the case to court, the commander
indirectly communicates a belief that the charges against the

defendant are well founded. ‘Moreover, the convening authority

personally selects the members who will pass judgment on the

accused’s guilt or innocence. Not surprisingly, this process
occasionally:will create a perception that'the convening

.authority chose the members simply to rubber-stamp a deter-

mination that the accused is guilty. Although this perception

- neither accurately reflects the court-martia! process, nor repre-

sents the common understanding of the members who are
detailed to a court-martial, a genuine problem of perception
persists. In this context, for Congress to eliminate the per-
emptory challenge at military trials would be particularly
unwise and probably unpalatable.

--As far as possible, the Armed Forces must “apply the
principles of law and the rules of evidence generally recog-
nized in the trial of criminal cases in the United States district
courts.”>! Congress premised this mandate on the belief that
accused service members generally are entitled to all the
protections afforded to civilian defendants, absent compelling

. military reasons to the contrary. Many considerations unique

to the Armed Forces, however, actually favor maintaining, or
even increasing, the number of peremptory challenges at a
court-martial.52 Certainly, the unique circumstances of a

"military trial do not support reducing any protections pres-

ently accorded to a military accused.

Predictions that increased litigation will attend peremptory
challenges probably are overstated. -The single peremptory
challenge allowed to each party sharply curtails the number of
potential -Batson issues that could arise at a court-martial.

. Furthermore, military panels generally include several African-

American and Caucasian members. - Consequently, serious
Batson issues probably will not emerge when either party in a
court-martial exercises a single peremptory challenge. In any
event, the increased litigation that presumably may be avoided

- if peremptory challenges are eliminated undoubtedly would be

offset by litigation generated by the enhanced appellate scrutiny
of causal challenges this change would provoke.

.47 United States v. Murphy, 26 MJ. 454, 455-56 (C.M.A. 1988) (military judge denied challenges against two mcrﬁbers responsible for rating other members of the

court-martial); United States v. Towers, 24 M.J. 143, 146 (C.M.A. 1987) (defense counsel unsuccessfully challenged a member detailed to a child-abuse trial who

_had extensive prior civilian experience as a social services comsclor); United States v. Cams, 27 M.J. 820, 827 (A.C.MR. 1988) (unsuccessful challenge of
"' member detailed to a bad-check trial who had a personal ‘and professianal interest in stopping bad checks); United States v. Smith, 25 M.J. 785, 787 (A. C.M R.

1988) (military judge denied defense challenges against two thembers who had been victims of multiple crimes); United- States v. Yardley, 24 M.J. 719, 723
(A.CMR 1987) (military judge denied challenge against a member detailed to a child-abuse trial who expressed abhorrence to sexual offenses involving children
and who acknowledged that he would sentence these offenders more harshly than he would sentence other emv:cted accused); United States v. Swagger, 16 MJ,
759 (A.CMR. 1983) (military judge denied defense challenge Aagainst seating the installation provost marshal as senior member), See generally United States v.
Smart, 21 MJ. 15 (C.M A. 1985). ‘The cases described above were noted and discussed in David A. Schlueter, The Twentieth Annual Kenneth J. Hodson Lecture:
M:luary Justice for Ihe 1990"3—A Legal System Looking for Respect, 133 MLL. L. Rev. 1, 20-21 (1991).

48See generally UCMJ art. 59(a) (1988) (the ﬁndmg or sentence of a court-martial mny not be held incorrect on the ground of &n error of law unless the error
materially prejudices the subsl.antml rights of the accused) ‘

49E.g., United States v. Mabe, 28 MJ. 326 (C.M.A. 1989); Umted States v. Cruz, 25 MJ. 326 (C.M.A. 1987); United States v. Thomas, 22 M.J. 388 (CM.A.
1986); United States v. Ledbetter, 2 MJ. 37 (CM.A. 1976). . ) .

30United States v. Holley, 17 MJ. 361, 373 (CM.A. 1984) (Everent, CJ., dissenting). Chief Judge Everen asserted that Congress provided the accused with the
right to exercise a peremptory challenge as an “added protection against [unlawful command] influence.” See id. : .

SLUCMY art. 36(a) (1988).

52See generally supra, notes 47-50 and accompanying texr.’
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« - Beyond. these practical considerationis, eliminating per-
emptory ‘challenges at courts-martial-in response to Batson
might send anunfortunate signal to the public about the
-quality: of military justice.> To date, no ¢ivilian. jurisdiction
-seriously has considered restricting or eliminating peremptory
schallenges because of Batson.. Given all the reasons that sup-
port:retaining perémptory challenges at courts-martial—even
after the Supreme Court decided Batson—the military justice
system should :not be amended to abrogate the limited rights
to exercise peremptory challenges that presently are available
“to accused and trial counsel

. ‘7"“

S en Conclusnon v

R R IET ;‘ TR

Whether the ‘military jusnce system should tabandon
peremptory challenges in light of the requirements of Batson
and its progeny is:an open question. ;| Nevertheless, it is a
question that military criminal law practitioners and Congress
should consider carefully,.If they respond wisely. to the issues
raised in Batson, the military justice system could arrive at a

..solution that would stand as a model for other jurisdictions.

gl

The Regulatlon of Prmted Materlals o

| R on Military Installatlons

, e e L MajorAndyK Hughes _ | ‘, N | o ! .
o A o 4lstGradua!eCourse,TJAGSA " ' o

Congress .shall make no law ., . . abridging
thefreedomofspeechl T
i FLLVE L . . v H . ;
Installatlon commanders and Judge advocates perrodrcally
‘must struggle to'define the proper relationship between an
individual's free expression right to disseminate literature?
-and the' essential‘'command prerogative of maintaining good
~order and discipline. This struggle arises in a variety of con-
/ texts, from regulating commercial solicitation to determining
whether individuals may. enter a mthtary mstallatlon 10 pass
out pamphlets, - 0 . 3

This article explores recent decisions in which the Supreme
Court and the circuit courts of appeal have addressed the gov-
ernment’s attempts to regulate expressive conduct on federal
property. - This information should help commanders and -
_military attomeys to respond appropnately 'when- c1rcum-
 stances require t.hem to lxmxt freedom of expressron

S
«

Regulatlon ol‘ Expressron A Prlmer

To apprec1ate a commander s role in regulatmg expressrve

conduct, one must understand the analysis the Supreme Court

1U.S. ConsT. emend. L.,

P

and the lower coprts use to determine whether plans restrain-
ing freedom of expression on government enclaves violate the
First Amendment. The Supreme Court s latest decision in this
- area is.-United States v. Kokmda 3- ros :

'In Kokznda two volunteers workmg for the Natronal Demo-
craue Party. Committee erected a table on a sidewalk leading

:to the entrance of a post office. The entire sidewalk was located
. on Postal Service property. At the table, the volunteers solic-
' ited contributions and sold books and subscriptions to the
- party newspaper. The postmaster asked the volunteers to

leave.: When they refused to do so, they were apprehended by

. postal inspectors, who also confiscated the table, the literature,

and other items.4

 The volunteers were convicted before a United States
magrstrate of vxolatmg a postal regulatlon that prohibited
“[s]oliciting alms and contributions, campaigning for election
to any public. office, collecting private debts, commercial
soliciting and vending, and displaying or drstrrbutmg

*commercial advertising on postal premises.”™ They unsuc-

cessfully appealed their convictions to the United States
District Court for the District of Ma.ryland then took their

cases to the Fourth Circuit Court of Appeals. The Fourth Cir-

28¢e Griswold v. Connecncul, 381 U.S. 479 (1965) ("t.he freedom of speech and press includes not only the nght to utter and pnnt, but [also] the right to distribute

. [information]™). .- A
3110 S. Ct. 3115 (1990).
414, at 3118.

539 C.FR § 232.1(h)(1) (1989), cited in Kokinda, 110 S. Ct. at 3118.

i i re T

16 OCTOBER 1992 THE ARMY LAWYER « DA PAM 27-50-239




cuit overturned the convictions,$ Asserting that all sidewalks
“presumptively [are] public forums,” the court concluded that
the postal regulation *‘offend[ed] the First Amendment [because]
it [was] neither a reasonable manner restriction nor . ... narrowly
drawn to accomplish a significant government mterest.”s The
Government petitioned the Supreme Court for a writ of
certiorari.  The Court granted cerUOran to resolve a COI‘lﬂJCI‘.
amongthecxrcmtcourts9 T S I &

“Ina flve-to-three svote. t.he Supreme Court reversed the
Fourth Circuit and upheld the convictions. " In-a plurality
opinion, expressing the views of four members of the Court,
Justice O’Connor apphed a three-part analysis to uphold the
regulation.

Justice-O’Connor first considered :-whether the commercial
solicitation at issue was “speech” protected by the First:Amend-
ment. Citing a list of prior Supreme Court decisions,!0 she
quickly determined that this commercial sollcnauon was con-
stitutionally protected.1! ' s

Next, Justice O’Connor directed her attention to whether
the sidewalk involved was a “public forum” for First Amend-
ment purposes. To answer this question, she'applied an
analysis that the Court first announced in Perry Education
Association v. Perry Local Educators’ Association.\2 In that
decision, the Court had contrasted pubhc and nonpubhc forums,
remarking, :

In places which by long tradition or by
government fiat have been devoted to

~serve a significant government interest, and .
-leave open ample alternative channels of -

communication.

; .aA;second category consists of public
property [that] the State has opened for vse -
by the public as a place for expressive
activity. The Constitution forbids a State to
enforce certain exclusions from a forum
generally.open to the public even if it was
not required to create the forum in the first
place. Although a State is not required to
indefinitely retain the open character of the
facility, as long as it does so it is bound by
the same standards as a traditional ;public
forum .-

Public property [that] is not by tradition

.-r.or designation a forum for public communi- ;.

cation is governed by different standards. ...

-+ . [Tlhe “First Amendment does not guarantee -
. : access to property simply because it is owned

«: or controlled by the government.” . In addi- .
;- tion to time, place, and manner regulations,

the State may reserve the forum for its

" .intended purposes, communicative or other-

wise, as long as the regulation on speech is
reasonable and not an effort to suppress
expression merely because public officials
oppose the speaker’s view.13

-content-based exclusion [in these quin- -
tessential public forums, the government]
must show that its regulation is necessary to : -
serve a compelling state interest and that it -~ -

assembly and debate, the rights of the State
to limit expressive activity are sharply
circumscribed. At one end of the spectrum
are streets and parks'. . .. [Tlo enforce a

is narrowly drawn to achieve that end. The
State may also enforce regulations of the
time, place, and manner of expression [that]
are content-neutral, are narrowly tailored to

6United States v. Kokinda, 866 F.2d 699 (4th Cir. 1989), rev'd, 110 8, C. 3115 (1990).

71d. a1 701.

81d. at 703.

9K okinda,

110 S. Cu. at 3118.

Using this analysis, Justice O’Connor held that the sidewalk
leading to the post office was not a public forum. She stressed
that the postal sidewalk lacked the characteristics of public
sidewalks traditionally open to expressive activity, noting that,
unlike “the municipal sidewalk [running] . . . parallel to the
road in this case,” the Postal Service’s sidewalk “was con-
structed solely to provide for the passage of individuals
engaged in postal business.”14 -

Justice O’Connor also emphasized that the Postal Service
had “not expressly dedicated its sidewalks to any expressive
activity.”!> She observed that Postal Service property is

10Riley v. National Fed'n of the Blind of N.C., Inc., 487 U.S. 781 (1988); Schaumburg v. Citizens for a Better Env't, 444 U.S. 620 (1980).

N Kokinda,

12460 U. S

110S. Ct. a1 3118.

37 (1983)

1314, at 45-46 (cuanons ommed)

WU Kokinda,

110S. Ct. at 3120.

151d. a1 3121.
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“dedicated to.only one means of communication: “the posting
of public notices on designated bulletin boards.: No postal
service regulation opens postal sidewalks to any First
Amendment activity.”1¢ Justice O’Connor conceded that the
Postal Service previously had permitted ' “individuals or
groups to leaflet, speak and plcket on postal premxses ”17 She
stated, however i
[A] regulauon prohlbltmg dtsruption
#nd a practice of allowing some! speech
activities on postal property do not add up to
the dedicati()n ‘of. postal property:to speech
activities. . ;' *“[T)he govemment does not
create a publlc forum by .. . permitting
limited -discourse, but only by»intemionally
opening a nontraditional forum.for public
discourse . ..."18

IR
J“’ A A

Finally, Jusuce O'Connor concluded that the postal regu-
lation reasonably restricted the use of the forum.'.Examining
the Postal Service's assertion that the regulation iwas needed
to prevent interference with distribution of the mails,!® she
noted that the'Postal Service briefly had permitted limited
solicitation in post offices, but had abandoned this practice
upon finding that it “distracted [managers] from their primary
jobs™20 and “was 50 complex asto be unadmnmstrable "2l She
remarked, : > Co

: ‘ ! 3 g ! [T S .
[O]n the ba51s of thls real-world experi-
ence[,] . . . the Postal Service enacted the
regulation at issue in this case. The Service
* - also enacted regulations barring deposit or
display -of written materials except:on i« -

' authorized bulletin boards “to regain 'space ~ : =

for the effective display of postal materials '

-'and the efficient transaction of postal busi-

‘ ness, eliminate safety hazards, reduce main- ::

V. i tenance ‘costs, and’ improve the appearance i
of exterior and public-use areas ‘on postal’. -
premises.” ... Inshort, the Postal Service . . .

[EEFEI

K e ‘}".“‘
1614,

1704,

RN SRR IS FUR TR S S S (EA WU LRI EENTLRNOE
18]4. (citing Comelius v. NAACP Legal Defense & Educ. Fund, 473 U.S. 788, 803 (1985); Perry Educ. Ass'n, 460 U.S. at 47).

1914, a1 3122-24.

274,21 3124,

214 3122

2214, a1 3124 (citations omitzed).

3424 U.S. 828 (1976).

248ee Donna C. Maizel & Samuel R. Maizel, Does an Open House Turn a Military Installation into a Public Forum? United States v. Albemm and the F tr.rt

Amendment, ARMY Law., Aug. 1986, at 11.

25Greer, 424 U.S. at 838 (quoting United States ex re!. Toth v. Quarles, 350 U.S. 11, 17 (1955)). CopE
26]d. (quoting Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886, 893 (1961)).

z:fi-. ''ptohibited:the use.of its property-and - . 1. .
i .4 resources [when] the:[fesulting] intrusion: .o
+i [would].... . interfere [significantly] with': - ¢

:FereCongress’s mandate to ensure ...~ effective. o vx

A7 and efﬁment dlstnbunon of the mails,?2 . . ;1 e

U ih" [T TR o SARONE B ’] EH IR ATI
1iAs dxscussed below. the courts generally consider. military
installations to be nonpublic forums." .Consequently, Kokinda
should support an installation’s promulgation of local regu-
lations governing expressive.conduct, if these regulattons
relatereasonablytome mstallauon § mission.. ;.o e

et L e e I i ﬂ;f. RRIN R SR
DR RROG L A e o EEIS I B

Mxhtary Installatlons Pubhc or Nonpubhc g ,;:V: L

i-.iFollowing the Supreme Court’s decision in Gréer v. Spock,
the federal. courts -generally -have found military installations
to-be nonpublic forums.?4: In Greer, the Supreme Court
upheld the authority ‘of an installation. commander to forbid
political activists from distributing leaflets on the installation.
J ustlce Stewart writing for the Court, declared
P Cren ool TR A R
e One ofthe very purposes for whtch the Con- DR
eo 1o stitution was ordained -and established was ., <.
¢y 27 10 “provide: for the common defence” and .o
v~ 1 “this Court-, . . has-on countless .occasions . ;.
.11 - Tecognized the special constitutional func- -,
tion of the military in our national life . . , . .
[I]t is “the primary business of armies and
navies. to fight or be ready;to fight wars .
[Clonsequently . the business of .a- militaxy
installation like Fort Dix /[is] to train
SOldlCIS. not to prmnde a pubhc forum2s . .,

Justice Stewart also observed that a necessary concomltam
of the basic function of a-military- installation has been ‘the
historically- unquesuoned power of {its} commanding officer
summarily ‘to exclude. civilians fromthe area of his [or her]
command.’”2 ' Accordingly, he concluded that the *“notion
that federal military reservations .. . . traditionally [have]

g

BT i AR
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served as . place[s] for free public assembly [1s]
hxstortcally and consntunonally false a

" Because commentators already ‘have written at length about
the early development of the law in this area,2® the remainder
of this article concentrates on recent cases that dtrectly or indi-
rectly have expanded the power of commanders to regulate
the distribution of printed materials on ntilimry'iﬂstallations. ‘

Regulahon of the Prmted Word

Perhaps the most hotly contested First- Amendment battles
in recent years have focused on the authority’ of government
officials to regulate the distribution of printed materials on
federal property. This issue typically has required courts to
assess the legalities of regulations curtailing the times, places,
or manners in which individuals or businesses may enter
federal propeny t0 dlsm‘bute printed sohcxtauons 2

" The Supreme Court’s most recent entry into this arena ‘is
Cornelius v. NAACP Legal Defense & Education Fund?® ‘In
Cornelius, the National ‘Association for the Advancement of
Colored People challenged as unconstitutional an executive
order and the implementing regulations that the Office of
Personnel Management (OPM) adopted to execute that order.
As amplified by the regulations, the executive order pro-
hibited certain organizations from soliciting funds through the
Combined Federal Campaign (CFC). It specifically excluded
from the CFC all “[a]gencies that seek to influence the
outcomes of elections or the determination of public -policy
through political activity or advocacy, lobbying, or litigation
on behalf of parties other than themselves.”3!

The District Court for the District of Columbia held that the
executive order violated the First Amendment. It found that

214,

28See generally Maizel & Maizel, supra note 24.

the CFC was 'a hmxted _public forum, that the exclusion had
been based upon content. ‘and that the Government had failed
to show that the resmctton furthered a compelling state
interest.32 The ‘Court of Appeals for the District of Columbia
affirmed the district court. ' It found thé restrictions unrea-
sonable under even the least restrictive constitutional standard.33
After the’ appeals court denied the Government s petmon for
reheanng. the Govemment obtamed ceruoran 34
3 ' t T 1 i !

" Four of seven Supreme Court justices voted to reverse the
lower courts: “Writing the majority opinion, Justice O’Connor
used the Perry ‘Education Association analysis to uphold ‘the
order. Justice O'Connor first'determined that the-solicitation
of funds for charitable purposes was speech protected by the
First Amendment. Citing Village of Schaumburg v. Citizens
for a Better Environment,?S she stated that “charitable appeals
for funds, on the street or door to door, involve a variety of
speech interests—communication of information, the dissemi-
nation and propagation of viéws and ideas, and the advocacy
of causes—that are w1tlun the protectxon of the First Amend-
ment.™6 :

: Justice'*O’Connor then decided that the CFC was not a
public forum. Initially, she observed that “[n]othing in the
Constitution requires the Government frecly to grant access to
all who wish to exercise their right to free speech on every
type of Govenment property without regard to the nature of
the property or to the disruption that'might be caused by the
speaker’s activities.”3? She then expanded the Perry Education
Assoc:anon analys1s, declanng.

The Govemment does not create a public
forum by inaction or by permitting limited
discourse, but only by intentionally opening
a nontraditional forum . ... We will not
find that a public forum has been created in

29 See generally DEP'T OF ARMY, REG. 210-10, INSTALLATIONS: ADMINISTRATION, para. 6-4¢ (15 Apr. 1978); DEP'T oF ARMY, REG. 360-81, ARMY PUBLIC AFFAIRS:
CoMMAND INFORMATION PROGRAM, para. 2-39 (20 Nov. 1989) [hereinafter AR 360-81); D't o ArMY, REG. 600-20, PERSONNEL—GENERAL: ARMY COMMAND
Pouicy, para. 5-9 (102, 1 Apr. 1992) [hereinafier AR 600-20). Pursuant to these tegulanons most Ammy installations have .adopted local ptoceduml guidance
directing appropriate staff agencies, such as the installation public affairs offices, to review literature distribution requests for installation commanders. See, e.g.,
U.S. ARMY ENG’R CENTER & FORT LEONARD WooD, SUPP. 1 TO ARMY REG. 210-10 (23 Feb. 1988).

30473 U.S. 788 (1985).
311d. at 795.

321d, at 796.

N,

21d,

35444 U.S. 620 (1980).
35Corn¢ltus 473 U. S nt798.

37]d, a1 799.
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i . . o the face of clear evidence of a contrary - - .,

Jlntent[] s \nor. w;ll we mfer that the

VGovernment mtended to create a publtc o
L forum when the nature of the property is -

tnconststeut with expresszve acuvuy 38,

Examrmng the hlstory of the CFC Justtce O Connor noted

that the “Campargn [actually]. was desrgned to minimize the
disruption to the workplace that had resulted from unlimited
ad hoc solicitation(s] . ... by lessening the amount of expres-
sive actiyity.occurring on federal property. Indeed the OPM
stringently limited expression, fo the 30 word statement
included in the Qampaign lrterature."39 She opmed that,
although | the decision of the government to limit access to the
CFC was not dispositive per se, it was “relevant for what it
suggest[ed] about the Government’s intent in creating the
forum.20. - . :

i

J ustlce O Connor also remarked that the federal workplace,
“like any ;place,of employment exists to accomphsh the busi-
ness of the employer.”#! As an employer, the government
“‘must have wide discretion and control over the management
of its personnel and intemal; affairs,'””42, Accordingly, the
government may “exercise control over access to the federal
workplace . ... to aveid interruptions to the performance of the
duties of its employees 43 In light of the government’s policy
in creating the CFC, and its pracuce in limiting access, Justice
0} Connor concluded that the CFC was a nonpubhc forum 4 .

Havmg determmed that the CFC was a nonpublxc forum
Justice O’Connor addressed the requirements for finding the

s e e St ,
¥,

e

3874, at 80204 (mrphasrsadded) R
]d. a1 805. |
4014,

4.

regulation constitutional. The decision to restrict access t0 a
nonpublic forum she commented need ‘only be reasonable, it
need not be the most reasonable or the only réasonable
decision.4? . “In contrast to a public forum, a finding of strict
1ncompaub111ty between the nature qf the speech or the
1denttty of the speaker . and the funcuomng of the nonpubltc
forum is not mandated "46 Instead the “reasonableness of the
Govemment s restriction of access to a nonpublic forum must
be assessed in the light of the purpose of the forum and all the
surrounding circumstances.™? Applying this standard, Justice
O’Connor concluded that the government’s justifications of
minimizing disruption in the federal workplace, ensuring the
success,of the CFC, and avoiding the appearance of political
favormsm were sufficiently reasonable to render the
regulauon constxtutlonal 48 :
i

After the Court decided Cornelzus two federal circuit
courts used the Perry Education Assoczatton and Corneltus
analyses to uphold restrictions on the dtstrlbuuons of com-
mercial publications on military installations. In M.N.C. of
Hinesville v. Department of Defense,*? the Eleventh-Circuit
considered a challenge to Fort Stewart’s practice of affordtng
preferential treatment to its c1v111an enterprise newspaper
(CEN),50. M.N.C. of Hinesville (M.N.C.), the publisher of the
Fort Stewart post newspaper, The Patriot, lost the nght to
publish the newspaper to a competing firm 5! . M.N.C. then
formed :a new newspaper, Coastal Courier's Army Advocate.
It asked the Fort Stewart public affairs office to provide it
with the same information that the fort provrded to The Patriot
and requested permission to distribute Coastal Courter s
Army Advocate in the same time, place, and manner as The

42]d. (quoting Amett v. Kennedy, 416 U.S. 134, 168 (1974) (Powell, I., concurring)).

4314 at 806.

4574, at 808 (citing Perry Educ. Ass'n, 460 U.S. a1 37).”

46]d.

471d. a1 809. Justice O'Connor added, “Even if some incompatibility with general expressive activity were required, the CFC would meet thie requirement because
it would be administratively unmanageable if access could not be curtailed in a reasonable manner.” See id.

48/d. at 809, 813.
49791 F.2d 1466 (11th Cir. 1986).

50A civilian enterprise newspaper (CEN) is a newspaper, published by a commercial firn end distributed through official distribution channels, that a Tocal
command uses to disseminate command information. As legal consideration for the publication contract, the command “offers [the publisher] rights and
authorizations [to obtain revenue through advertising sales] instead of money.” See AR 360-81, supra note 29, para. 2-27a(1); see also id., para. 2-23 (“[nleither
appropriated nor nonappropriated monies may be used to pay for any part of the civilian printers [production] costs™). I

51 An installation must award a contract to publish a CEN competitively. See id., para. 2-27d. Because a CEN contract “does not involve the changing of monies,
adherence with the Federal Acquisition Regulation (FAR) is not required.” Id. Nevertheless, AR 360-81 expressly directs installations to “follow FAR procedures
wherever possible.” See id. See generally GRNERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION Reg. pt. 6 (1984).
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Patriot.” When the command at‘Fort ‘Stewart denied both
requests M.N C ﬁled ‘suit, seekmg mjuncnve tehef 52

The Govemment conceded the equal access to mformauon
issue in its argument before the district court, leaving as the
sole remaining issue the Army's refusal to grant M.N.C.
access to CEN distribution poirits. ‘The district court granted

- the Government’s motion for summary Judgment and M N C
appealed to the Eleventh Clrcult 53 Lk

- The Eleventh Cu'cult lleld that the government’s actions
had affected activitiés that fell under the protection of the First
~ Amendment.54 Tt then considéred the district court’s finding
that Fort Stewart was a nonpublic forum.- On appeal, MN.C.
had acknowledged that Fort Stewart normally is a nonpublic
forum. It had asserted, however, that “by allowing The Patriot
1o be ‘distributed through access'points that are off limits to
~other newspapers, the Army ..'. [hat] ‘turned these access
points ‘into & public forum to which all newspapers similar to
The Patriot must be given equal access.”s5 : The Eleventh
Circuit disagreed, concludmg that MN.C.’s * contennon {was]
foreclosed by Perry 56 The court opmed that the o

Army’s actions in this case d1d ot change
the access points . . . into a public forum."
The access allowed The Patriot is more
limited than the access [allowed] . . . in
Perry. While the school district in Perry
allowed organizations other than the incum-
. bent union to use [teachers’] mailboxes, *
" ‘nothing in the present record mdicates that * '
* any nonmilitary organization other:than the
CEN {[was] authorized to’ distribute matenal '
through Lhc access pomts 57 -
- Accordingly,” “thc access points at Fort Stcwart .'to which
- The Patriot [was) granted access and from which other papers
‘[were} excluded [wcre] not . a pubhc forum "53

S2MN.C. of Hinesville, 91 m a 147&71. - -
S/d. at 1471.

414, a1 1472.

$51d. a1 1473,

561d.

571d. at 1474.

s8/d.

S1d.at 147677,

60885 F.2d 167 (4th Cir. 1989).

S11d. at 169-70.

Finally, the court-examined the reasonableness of the gov-

- ernment’s decision’to deny M.N.C. access to the distribution
" points. ‘The court ruled that the!Army’s interests in enhancing

life on military' installations by distributing:command infor-
mation to military personnel, promoting CENSs as vehicles for
the dissemination of command information, and granting

 distribution monopolies to encourage publishers to bid on
; CEN proposals ‘were reasonable bases for tlus resmcnon 3.

‘In Shopco Distribution’ Co v. Commandmg General of
Camp Lejeune,® the Fourth Circuit addressed a related issue
when it weighed the rights of private parties to distribute
advertising circulars on military installations. -Shopco Distri-
bution (Shopco), the publisher of a circular called The Shopper,
sued to overturn an order in which the base commander sharply
restricted the' distribution of advertising circulars in the family
housing ‘areas of Camp Lejeune, North Carolina. Previously,
the commander had allowed businesses to distribute circulars
door-to-door.”* Under the new order, however, the only non-
subscription publication that could be distributed in this
manner at Camp Lejeune was the base CEN, The Globe.5!
Other publications could be cxrc:ulated only lthrough certain
designated outlets.

- In'anextensive opinion, the district court granted summary

- judgment to the Government.52 Shopco appealed, contending

that the base commander’s decision infringed on Shopco's
freedom ‘of expression by forcing Shopco to spend $400 per
week to mail copies of The Skopper 1o persotis who formerly
had received it by door-to-door deliveries.3

Both parties agreed that the advertising circulars were a
form of protected speech.  Accordingly, the Fourth Circuit
concentrated on'the type of forum involved and the reason-
ableness Pf the government's restrictions.

Shopco contended that the Marine Corps had opened Camp
Lejeune'srhou'sin‘g areas to public commercial discourse. It

62Shopco Distrib. Co. v. Commanding Gen. of Marine Corps Base, Camp Lejeune, N.C., 696 F. Supp. 1063 (E.D.N.C. 1988), aff"d, 885 F.2d 167 (4th Cir. 1989).

63 Shopco Distrib. Co., 885 F.2d at 170.
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pointed put that the commanding general permitted pizzerias
and laundries to deliver to Camp Lejeune customers; that cer-
-tain areas of the base included civilian-run commercial
enterprises; and that the commanding' general previously had
allowed Shopco 0 dlstnbutc the Shopper door-to~door

Thc Fourth Canult dlsagreed It emphasxzed that the
Marine Corps strictly limited access to-Camp Lejeune’s hous-
ing areas, noting that these neighborhoods “are sharply and
.easily dlsungulshed from c1v111an residential areas.”®* It

: added : :
L Access 10 four of the nine camp housmg areas
is controlled by armed sentries. Accessto .. . .
the remaining five areas is restricted to,y .-
_residents, invited guests, and those. on- offi- -
--«cial business.  These restrictions are posted: .
.. . .and enforced by military police, By impos- , -

. »ing and enforcing these access restrictions, .

: the Commanding General has taken the . -

.. .necessary steps to preserve the status of the
- Camp’s residential areas as mtegral pomons i
of Camp Lejeune.65 :

The court expressly rejected Shopco’s contention that the
commandmg general had permitted Camp Le_]eune to become
.a pubhc forum. It opmed T

‘ [Plzza and laundry dehvenes] do not convert; _
the base housing areas to a public forum. ..
Nor does the civilian operation of busi-

. nesses at shopping centers located on Camp ,
,Lejeune convert the housing areas into -,
public forums. .. Finally, Perry

forecloses appellant’s contermon that the . .
previous door-to-door distribution of The
. .. Shopper to the Camp’s residential areas .
converts these areas to public forums. ...
Here, as in Perry, the Commanding General
chose to allow The Globe door-to-door
delivery privileges, based on its status as a
CEN, and blocked such distribution on the

14, at 172.
65]d.
66]d. at 173,

67]d. (quoting Perry Educ. Ass'n, 460 U.S. at 45).

iy, Lno.-pars.of The Shopper because appellant no * ..

. 'longer published the Camp's CEN.  The . ..

Commanding General’s . . . actions did not
change the housing areas from nonpubhc o
. public forums.86 . . oo g :

. 'I“h¢ court also emphasized'mat,f “[e]lven assuming arguendo
‘that the Commanding General did, by previously granting

permission to The Shopper to distribute door-to-door, change
Camp Lejeune housing areas from nonpublic to public
forums, 'he ‘[was] not required to:indefinitely retain the open

 character of the[se] facilit[ies].’”6? The general’s revocation
. of Shopco’s right to distribute the Shopper door-to-door

clearly demonstrated the “intent to make base housing areas
generally off limits to door-lo-door dehvery 768 '

Havmg resolved that Camp Lejeune was a nonpubllc

) forum, the Fourth: Cu'cuxt wasted no time in determining that
. the base commander’s restrictions were reasonable. - Quoting
-at length from the Eleventh Circuit’s decision in M.N.C. of

Hinesville, the Fourth Circuit agreed “with [its] sister
circuit’s conclusion”70 that establishing a distribution monopoly
for a CEN on a military installation was a reasonable restric-
tion of expression that could withstand a First Amendment
challenge.™. A ey

RS Conclusxon
L

The ]udlcml dec1s10ns on the restramt of wnttcn expressxon
on federal installations should send a clear signal to judge
advocates... Whenever a reasonable, content-neutral basis
exists to restrict distribution of publications on a military
installation, a court will afford great deference to a com-
mander’s decision to limit the time, place, or manner of distri-

. bution—or, in extreme cases, to prohibit distribution entirely.

Although, as a-matter: of policy, the Department of the Army
discourages a commander from flatly prohibiting any distri-
bution of literature,” these opinions strongly suggest that the
courts would uphold even an absolute prohibition on dlsm-
bution if that prohibition were content-neutral,

681d, The court commented that the commanding general also demonstrated the intent to forbid door-to-door deliveries to base housing arcas by bamng anolher

advertising circular, The Extra, from door-to-door delivery. See id.

69See id. at 174-75 (citing M.N.C. of Hinesville, 7191 F.2d at 1476-77).

701d. at 175.

Nidat174-75." .. - 00wt 0T L IR

728¢e AR 600-20, supra note 29, para. 5-9 (102, 1 Apr. 1992).
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Faculty, The Judge Advocate General's Schoal
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e AnOngomgTrend ST
Expandmg the Status and Power of EERNT
o ‘the’ Milltary Judge sl

Inrroducnon

“No one who has read the leglslanve hlstory of thc Codc
can doubt the ‘strength of ithe ‘Congressional resolve 1o break
away completely from the old procedure and insure, as far as
possible, that the law officer perform in the image of a civilian
judge.”! With this statement, the Court of Military Appeals :
began a series of decisions in which it gradually has moved
the status of military judges closer to that of their counterparts
in the federal civilian justice system. ‘To appreciate the cur-:
rent role of military judges, one must examine not only their
present powers, but also the historical development of the:
military trial judiciary.2 'This history not only explains the.
bases for the current powers of military judges, but also sug-
gests that the trend of expanded powers will continue. Deci-
sions from the Court of Military Appeals also imply that, in
time, military judges will assume still more of the powers now
associated with the federal civilian bench.3

United States v. Keith, 4 C.MR. ss 88 (CMA. 1952)

EE I T !'

sttoncal Development Law Member to Law Oﬁ'icer

The 1916 Arucles of War.4 Congress s earhest and most
comprehensive effort to establish a code of laws to meet the
unique needs of .the United States military,5 directed conven-
ing anthorities to.detail a judge advocate to each court-martial. -
A judge advocate served as a prosecutor$ and as a legal advi-
sor.” He also advised unrepresented accused of certain funda-
mental rights.® - The 1916 Articles did not require a convening
authority to detail a scparate legal advisor to the court, nor did .
they state that a judge advocate had to be an'attorney.® After
World ‘War I ended, complaints that the 1916 Articles had
failed to protect the individual rights of service members
prompted Congress to enact the 1920 Artlcles of War 10

The 1920 Artlclcs reqmred a convemng authomy 10 appoint
a law member for each court-martial, directing that, whenever
possible, this individual should be detailed from the Army’s
Judge Advocate General’s Department (JAGD).11” A law
member deliberated with ‘the court-martial and voted with the
court on the findings and sentence.’2 The law member also .
ruled on interlocutory questions arising during the pro- .
ceedings.13 These procedures remained virtually unchanged
until the end of World War II. After the war, however,
powerful veterans’ groups and civilian bar associations
sharply criticized the 1920 Articles, demanding ¢hanges that

o

2This article dlscusses only the hutoncal dcvelopmem of thc powers of the milnary trial Judlcmry thm the lmms of t.he lmcle du: luthon cannot address the
historical development of the entire military justice system or the Uniform Code of Military Justice (UCMJ). Other commentators already have addressed those
subjects extensively. See, ¢.g., Joseph B. Ross, The Military Justice Act of 1968: Historical Background,'23 JAG 1. 125 (1969) reprinted in Mu.. L. REv. BicanT. '
Issur 273 (1975); Frederick B. Wiener, American Military Law in Light of the First Mufiny Act's Tricentennial, 126 M. L. Rev. 1 (1989); Earnest L. Langley,
Comment, Military Justice and the Constitution—Improvements O_ﬂ'ered by the New Uniform Code of Military Justice,29 Tex. L. RBV ‘651 (195 ).

3See, e.g., United States v. Scaf, 29 MJ. 60 (CM.A. 1989); United States v. Burmetr, 27 MJ. 99 (CM.A. 1988); United States v. Griffith, 27 MJ. 42 (CM.A.
1988). .42

4 Act of Aug. 29, 1916, 39 Stat. 619 [hereinafier 1916 Articles).
58ee Wiener, supra note 2, at 17.

61916 Articles, supra note 4, an. 17.

7MAN'UAL FOR COURTS Mmm.. Unncd Statcs 1 99 (1917)

81d. § 96 (requiring a judge advocate to inform an accused of the charges and to advise the accused of his rights to counsel, lo lcmfy in lns own defense and l.o
have a copy of the charges). ds

9See id. | 94. i

10Act of June 4, 1920, 41 Stat. 759 (codified at 10 U.S.C. §§ 1471-1953 (1922) (repealed)) [hercinafter 1920 Anticles]. The 1920 Articles detailed counsel fo
represent the accused, required automatic appellate review, and gave the accused the right to receive a copy of the record of trial. See Wiener, supra note 2, at 24-
25.

111920 Anticles, art. 8.

1214

13/d. an. 31.
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would increase soldiers’ rights and would insulate the military

justice system from unlawful command influence.!4 These
criticisms impelled Congress to promulgate the 1948 Articles .,
of War.15

The 1948 Articles provided that a law member had to be an
officer of the JAGD or a licensed attorney serving as a
commissioned officerion activé duty.!é It forbadé a court-

martial from receiving evidence, or voting on findings or-
sentence; in the law member’s absence.!? ' Law members con- 1

tinued to rule on interlocutory questions. . With two.excep-
tions, their rulings were final.1® Law members also instructed -
courts-martial on certain fundamental precepts of law before
deliberations,!? deliberated with the members (except in:
closed sessions), and voted as members of the courts to which .
they were detailed.20 : A law member under the 1948 Articles, .
however; still 'was not the independent arbiter for'which-
society clamored. Accordingly, in 1950, Congress introduced |
far-reaching changes to the military justice system by enactmg
the Uniform Code of Mxhtary J ustice (UCMJ ).21

The UCMJ was the most s1gmﬁcam step in the creauon ot‘ a
military trial judicidry. -The-congressional debate over UCMJ
articles 26 and 51 centered on exténsive discussions of the
similarities between law officers and civilian judges. - Pro--
fessor Edmund Morgan, ¢hairman of the UCMJ drafting com- .
mittee, was the “most persistent and yocal advocate of the law-

LRSS FEria NS B L.

l

14See generally WiLLaM T. GENBROUS, JR., SWORDS AND SCALEs (1973). ..

15Act of June 24, 1948, 62 Stat. 604 [hereinafter 1948 Articles). | 1, oi'2
16/4, art. 8. The second paragraph of article 8 provided,

> officer as a jjidge concept.”2 During his testimony before

members of the House Armed Services Committee, Professor
.., Morgan repeatedly declared that a law officer should act like a
judge in a civilian court.2? The provisions of the UCM]J
ultimately reflected this belief.

As originally enacted, the UCMIJ required a convening
authority to appoint a legally qualified law officer for each
court-martial.2# This officer would serve independently of the
court members.25 . The UCMIJ empowered the law officer to
rule on interlocutory questions, to-instruct the members of
courts-martial, 26 and to consult with the court outside the

. presence of the accused and counsel.2’ Unlike the 1948

Articles of War, the UCM]J also authorized law officers to rule
on the finality of challenges.2® Several commentators
subsequently asserted that Congress actually did not intend to
equate law officers with civilian judges.29 - Their claims, ,
however, soon were rendered irrelevant by a;volley of;
decisions that the ‘Court of- MJhtary Appeals msued shortly
after Congress enacted t.he UCMJ IERSRREY !
'”I'he leglslauve background of the Umform Code makes
clear beyond question Congress” conception.of the law officer ;
as [a] judge . ..."39 The Court of Military Appeals expressed .
this dogma repeatedly, occasionally adding that one reason for
the court’s ownexistence was o enforce Congress’s intent by,
upholdmg the Judlcial status of law ofﬁcersﬁl 'I‘he court |

[T)he authority appointing a general court-martial shall detail as one of the members thereof a Jaw. member who shall be an pfficer of the - . -y
Judge Advocate General's Department or an officer who is a member of the bar of & Federal coun or of the lnghcst court of a State of I.he

Umled States and cemﬁcd by the Iudgc Advocatc Gencml to be quahﬁed for mch deml

1674, art. 31. The' ;wo exceptlons were mouons for ﬁndmgs of not guilty and quesuons as 1o l.he lamty of lhe docused. Su :d

VLR BT E S TS A SIS ARSI ORI SRR £of EE R

19]d, The law member reminded the members that the Govemme.m bears the burden of pmof nnd mstructed them on t.he necused's presumpuon of innocence, the )

standard of proof beyond & reasonable doubr, and lesser-included offenses. See id.

20/4. art 8.
21 See Pub. L. No. 81-506, 64 Stat. 127 (1950).

22Robert E . Miller, Who Made the Law Officer a “Federal Judge” ?, 4 MIL. L. Rav. 39, 41 (1959).

e e el ey
BUniform.Code of Military Justice: Hearings of HR. 2498 Before a Subcomm. of the House Comm. on Armed Services, 81st Cong., 1st Sess. 602-03‘ (1949),
reprinted in 1 House ARME) SERVICES COMM., INDEX AND LEGISLATIVE Hlsromr To THE UNTForM CooB oF, MILITARY JusTicE, 1950 at 70-71 (1950) fhereinafter.

Hearmgs] .

”UCMJ art. 26(5) (1952) (amended 1968)
50d.
PdanSL, o SR P e
B L R L O R T N S R S o
2874, an. 41,

29See generally Miller, supra note 22, Hearings, supra note, 23, at 785.
30United States v. Berry, 2 CMR. 141, 147 (C.ML.A. 1952).

315ee, e.g., United States v. Keith, 4 CMR. 85, 88 (CM.A. 1952).
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consistently expanded the powers of law officers. - For example,
it -held that the UCMJ imposed a duty on a law-officer.to
control criminal proceedings.32::Accordingly, it ruled-that a
law officer could instruct members on the inferences to be
drawn from evidence.33 'Similarly, the court found that a law
officer could ‘declare a'mistrial, even though no'provision in
the UCM]J or the Manual for Courts-Martial expressly author-
ized 4 law officer to do 0.4 The court also recognized a law
officer's power to 'dismiss mult1p11c10ds speaﬁcauons even
after the members had announced their findings.35' It opmed
that the law officer’s authority to dismiss‘a redundant 'specifi-
cation essentially' mifrrored the authority of & civilian judge.3
In only one case did the Court of Mlhtary Appeals limit the
power of law officers. In Uniited States v.'Keith > the court
held that a law ot’ficer erred when hé conferred wimh the' court-
martial out of the presence of 'the accused and eounsel Sig-
nifichntly, the court foted that the law dfficer’s cond}let did not
comport with the conduct that would Have' béen’ ﬁpéctéd of a

cmlian Judgemasxmxlar gm,auon ] i o i
[ “u b b

The Coun of Mxlltary Appeals sel the stage for law officers
to exerclse powers like those of cwihan Judges The Mllxtary
Justice Act of 1968% was the next ma_]or step m thc evolutmn
of the mllnary Judge :

Lawoﬁiéérs’ Become Military Judges |

" The Mllltary Justice Act of 1968 hke prevnous major
rewsnons of the mllxtary justice. system reflected wartlme
criticisms that the system lacked individual procedural safe-

32United States v. Jackson, 14 CM.R. 64 (CM.A. 1954).
335¢¢ United States v. Biesak, 14 CMR. 132 (C.M.A. 1954).
348¢e United States v. Stringer, 17 CMR. 122 (C.M.A. 1954).
35United States v. Strand, 20 CM.R. 13 (C.M.A. 1955).

guards and that unlawful command influence had-poisoned
the faimess 'of courts-martial. 40 ‘Congress concluded that. the
military justice system needed ‘a‘substantial overhaulito;con-
wince the public that the system actually protected the rights
of accused service members. :One way to accomplish this goal
was to align the mlhtary JUSIJCC system more closely w1th the
cmhan system ORI S T

The Act's draﬁers asserted that amendments o UCMJ amcles
139 and 51 would conform military criminal procedure to the
procedures applicable in United States district courts#! - Senator
Sam Ervin stated that the purpose of the Military Justice Act
'was to designate law officers as military jjudges and to give
them functions and powers more closely allied to those of
federal civilian judges42 Similarly, Major General Kenneth'J.

-Hodson, then'The Judge Advocate General of the Army,

‘believed that the Act would give a military judge sdbstanually
the same responsibilities and anthority as a civilian trial judges?

“In many ways, Senator Ervin and General Hodson were
‘correct. The’ Mllxm.ry Justice ‘Act of 1968 established an

1independent trial Judlclary prov1ded for the detailing of a

mxhtary judge to preside over each court-martial,* and adopted

“a procedural provxsmn—sxmnlar to provisions in civilian
’pracuce—that permitied an accused to request a trial by judge
-alone.45 The Act'also enumerated specxfic powers of the
‘,mlhtary Judge,46 although tlus list by no mmns was exhausuve

These changes passed with relative éase. Litde, if any,

"debate arose pver the transition from law officer to military

Judge The attxtude of the pubhc offers the best explanauon

g e

36/d. at 22. Noting that civilian courts recognize the practice of reserving decisions, the Court of Military Appeals found “no compelling reason requiring a

different practice in the military.” /d.
374 CMR. 85 (C.M.A. 1952).

38See id.

39Pub. L. No. 90-632, 82 Stat. 1335: e

405ee Ross, supra note 2, at 276.

Ny e
T I “

- F

41See generally UCMD ans. 39(a), 51 (1968) (amended 1983). Article 39%(a) authorized a law officer 1o call the court into session, without the anendance of the
members, to dispose of interlocutory motions raising defenses and objections. This provision resembled Federal Rule of Criminal Procedure 12. The military
judge also could use the session to arraign the accused, receive pleas, and perform other procedural acts not requiring the presence &f the members.  See id. st
39(a).

425_Rep. No. 1601, 90th Cong., 2d Sess. 3 (1968).

43[4, at 278. J R
4 UCMTI art. 26 (1968) (amended 1983).
45/d. an. 16.

46]d. ar. 51.
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for:the willingness of Jurists, legislators,'and practitioners to
accept: the: Act:-The public increasingly ‘held :the “Armed
Forces in disfavor beécause of the military’s expanding presence
in!Vietnam. 'The general public:and 'special ‘iriterestigroups
contintally pressured Congress: to ‘enhance the individial
rights-of the accusedrin:the militaryjustice:system. : Many
members of Congress and military policy makers felt: ¢om-
pelled to appease these critics whenever possible. The intro-
duction’of an‘independent militaty' judiciary would curtail $6me
of these criticisms by establishing authonty ‘ﬁgures foiprotect
the nghts of accused service' mémbers ek ‘
fakoon wnlogrnlE T o By gy ol ek Bl el o
Pexhaps the most significant provision: of the Mlhtary J ustice
"Act 'of '1968 .empowered a:military. judge to hold. sessions,
after.referral; outside the:presence of theé. members.47::The
amendment of UCMI article :39(a), ¢ombined with the clear
initent of the drafters, inspired the Court of Military Appeals to
continue its own expansion of; the powers of military judges. -

[~ Rt
i

- The court came out:of the -blocks quickly. .. Holding, that
,Congress had intended a military,judge’s: “detachment from
command pressures ,.. . to: be complete 48 it declared that the
military judge; not the convening authonty, contralled.a crim-
jinal proceeding:49. The court clarified this position, and further
strengthened the independence of military. judges, in Umted
Statcs v. Wares0 and United States v. Ledbetter.5! In Ware,
the court dlsregarded cont:ary authonty Amplicit in. the 1969
Manual for Courts-Martial to hold that, although the UCMJ
Jpermitted a convening autharity to.return a record of trial to the
mlhtary Judge for l'ecom'».lderatlcm,5;z thckconvenmg aur.honty
‘could not reverse the mxhtary ;udge s rulings.53 In Ledbetter,
the court considered the efforts of command representauvcs to

4714 art. 39(a).

48 United States v. Nivens, 45 CM.R. 194, 198 (CM.A. 1972).
49See id.

501 MJ. 282 (C.M.A. 1976).

SR MY, 37(CM A: 1976). 0 on” Lo
525¢¢ UCMI art. 62 (1968) (amended 1983).
S3Ware, 1 M.J. 01 285-87.

S4Ledbetter,2 M.J. a1 43,

ot bt

R U0 o TN T S 3 oY A R

JArigaire into ‘what they perceived (o be induly lenient 'sentences
®by-a military judge. The'Court of Milifary Appeals condemned
ithis practice;stating; *'We'deém it appropriate to bar bfficial
dnquiries outsidé the adversary.process which question or seek
justification: for a-judge’s decision’ unless such inquiries are
made byanmdependent Judlcxal oomnussxon I e
el e s Tt e v el PN U"“ Cait
».r;r;;Mlhtary gudges used premal sessmns under newly crmted
UCMJ  article ;39(a).to resolve .preliminary: matters, such as
‘motions; and objections. . ‘Numerous Court of Military. Appeals
decxspns. hqwever, reﬂected the ‘widespread reluctance of
military trial judges to accept. article 39(a) as authonty emr
powering trial Judges to conduct -posttrial sessions.’s, . Eyi-
«ently, many Judges read the article narrowly and concluded
that it anthorized only convening authorities to order. posttrial
sessions,, The Court of Military Appeals believed. otherwwc
. e:gpressly approved Judxcml use of posttrial scssxons to i qmre
,into: allegatmns of mlsconduct implicating counsel and
court-marual members 57, Thc coun correct.ly recogmzed Lhat

.....

Congress mtended military judges to possess the. -postrial
powers customanly enjoyed by their civilian counterparts 9
The promulgations of ‘the. Military Justice Act of 19830 and
‘its implementing exécutive order—the 984 Manual for
Courts-Martigl'—eliminated any lmgermg undertamty about
the authority of military judges to conduct postirial sessions.
The 1984 Manual spec.lﬁcally authorizes a military judge to
hold a poslmaI article 39(a) session62 at any time before the
?authenucatmn of the recqr 9 of trial.63 In a posttrial session, a
judge may résolve “arly matter [that] substantially affects the
legﬁl sufficiency 6f any ﬁndmgs of guxlty or of the sentcnce e

i

55See UCMJ art. 62 (1968) (authorizing & convening anthority to retum the record of trial to the court for reconsideration of a l:ﬁx;;é or other appn;max'é ac'ttcrbi "
56See United States v. Carr, 18 M.J. 297 (C.M.A. 1984); United States v. Witherspoon, 16 M.J. 252 (C.M.A. 1983). R AR L

sme Unned smew Bnckcy, 16 MJ 258(C.MA’
VEIRENIN RN A0S ST T
”See eg Fm R.CluM.P 29(c) Be ge-.,i L0 b el
59 Brickey, 16 M.J. a1 263,

SOPub. L. No . 98-209, 97 Stat. 1393 (amending UCMJ arts. 1-140).

Silmowenle beots b

AT

i HARCRIU ST LA ORI

T RS ST SN STE

61 MANUAL FOR COURTS-MARTIAL, United States (1984) [hereinafter MCM]. See generally Exec. Order No. 12,473, 49 Fed. Reg 17,152 (1984).

€2MCM, supra note 61, R.C.M. 1102(b) (2).
614 R.CM. 1102(d).
42 R.CM. 1102(b) (2).
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S el oy Recem Developments TR
LS TR N ooBpd

JIn Umted States V. S:one.“ the Court of M:htary Appeals
recognized the exclusive airthority of military judges:to inquire
into allegations: of .court - member misconduct.: :Stone alleged
that he and several other witnesses had heard laughter from
the deliberation room and that, during a recess, one member had
expressed to another his belief that'Stone was guilty.: Stone
did not bring-these matters to the attention of the military
judge. ‘Instead, he:first raised:the allegations after trial in a
letter to the convening-authority. :The: convening -authority
ordered an investigation ‘to inquire into Stone's claims. The
Court of Military Appeals, however, held that Stone had waived
any -objection to.the alleged misconduct by failing to raise the
issue during . trial:% The court further opined that-a judicial
inquiry, not an administrative:investigation, was the appropri-
ate method for resolving an allegation of member misconduct.§?

.. Stone confirmed that the powers of a military judge do not
end when the judge adjourns the court.’ It also-echoed a tenet
raised in several of the court’s earlier decisions under the:1969
Manual for Couris-Martial, stating that court member mis-
tonduct is an appropriate subject for a posu:nal arucle 39(a)
sessron 68 ! SR :

‘ The C0urt of Mxhrary Appeals consohdated all the issues
related to expanding and *‘civilianizing” the office of military
judge in United States v.-Griffith.®?.” A’ special court-martial
with' officer members. convicted Griffith for wrongfulty using
LSD: The trial judge denied'a defense motion for-a finding of
not guilty at the close of the Government’s case. “After the
members announced the sentence and departed the courtroom,
the military:judge stated on the record that he'did not believe
that the evidence supported the findings. He urged the
convening authority and the reviewing ‘authotities to ‘examine
the evidence closely, emphasizing that, under current pro-

6526 MLJ. 401 (CM.A. 1988).
655¢e id. at 403,

67See id.

cedural rules, he was “powerless 1o overturn the verdict or to
entertain a'motion for a directed verdict or a finding of not
guﬂtyafterthegeneral verdict [had} bet:nretumed""0 ¥

o ode e R TRTTYY
In reachmg t.hls decxsxon. the . tnal Judge correctly inter-
preted the plain language of Rule for Courts-Martial (R.C.M.)
917.7  Nevertheless, the Court of Military Appeals disagreed
with'the judge’s conclusion. . The court held that a military.
judge may take remedial action after the court-martial has
rendered a verdict if, before authenticating the record of trial, he
or she discovers any error—including legally insufficient
evidence—that has prejudiced the rights of the accused.” The
court doubted:that other potential posttrial remedies; such as
review by the convening authority or by appellate courts, wou]d
beadequatc to1xov1de mcnecessaryrehcf T e ok
el U E o FOHEE TR ;

Gnﬁith ahgned the powers of military judges more closcly
wrth the powers granted to civilian judges under the Federal
Rules of Criminal Procedure.”: Unlike R.C.M. 917, Federal
Rule of :Criminal Procedure 29(b) allows a judge to reserve
ruling on a motion for a finding of not guilty until after. the
jury returns a verdict. Griffith affords military judges the
same power to act after findings. :Significantly, however, the
Court of Military:Appeals did not extend its ruling to allow a
military judge to consider the weight of the evidence,-as a
civilian judge may do under the Federal Rules of Criminal
Procedure.’ : The court obviously-—and appropriately—wanted
10 avoid empowering a military judge to act as a.*'thirteenth
juror.”75 : Despite this limitation, the detision in’ Griffith
markedly expanded the power of military judges to entertain
mot|ons forﬁndmgsofnotguﬂty S b ‘

¥

r Over the past few years 1he court also has exammed the
contempt powers of military judges. In United Statesv.
Birnett,’ the military jjudge initiated contempt proceedings
against the accused’s civilian defense counsel. The judge

68 See United States v. Carr, 18 MJ. 297 (CM.A. 1984); United States v. Witherspoon, 16 MLJ. 252 (CM.A. 1983).

SITMI2CMA B, o

7071d, at 47.

. VRS
R L (R S A AT

FER T TR SSPUME SRR VRS T ol & B S NSTE S EhE

71“The military judge, on motion by the accused or sua sponte, shall enter a finding of not guilty on one or more offenses charged lfu:r the cv:dence m enhcr ndc

u closed and befou ﬁndmgs on the geneml issuc of gmh are nnnoumzd ,Su MCM, supra note 61,RCM. 917(:) (emphasis ldded). .

"2.See Grgﬂ’irh, 27 MJ at 47

73See, e.g., Fen. R. CriM. P. 29.

74FED R CR[M.P 33

coeed Fapee o Y T R TP SR L I ST TE it IR S oL AR Ll s S A 4
£ e TR 3 K8 e A LR EIRCUR A WS A S s BTN s (U0 1
AR Paos et LB TR DT R M i e : i

Sy

75See 27 M.J. at 48. The court did not overtum the conviction because the issue concemed the credibility of the witness, which was a matter for the court

members—not the judge—to decide. See id.

7627 M.J. 99 (C.ML.A. 1988).

1 ]iv‘y‘,r",
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based the proceedinigs on the counsel's “disruptive words”
dnd dtsofderly conduct.”? Pursuant to R:C.M. 809,7 the judge
suspended the trial on the mierits and held immediate contempt
proceedings. The members who heard the contempt charge
were the 'same membérs who were trying the accused. : After
the membérs found the counsel guilty of contempt, ithe trial on
the mierits continued. "The military judge declined the defense
counsel’s request for a'mistrial'and refused to allow the defense
counsel to withdraw.' “The members subsequently convicted
the accused and sentenced him'to'a dxshonorable dlscharge
and oonfinement for four years ~~~~~ P

[

The Court of Mxhtary Appeals remanded Burnett to the
Army Court of Military Review 'to determine whether.the
decision to hold the contempt proceeding -‘during the court-
martial had prejudiced the accused.™ The opinion, however,
implicitly expanded the powers of military-judgés by recog-
nizing that ajudge may conduct contempt proceedings per-
sonally, even in d c4se tried by court members.??. ' The opinion
also ‘authorizéd ‘a military judge to. delay contempt -proceed-
mgs until the conclusion of a case, relying again on the analogy
of a military.judge to a Federal civilian judge. 8! - Deferring
contempt proceedings removes the ‘possibility of prejudice to
the :accused and conforms: milltary Justlce procedures to
federal c1v111an pract1ce L BRI Gl

i GHEE VLT L YR San T

Seekmg again to defme the proper :scopé of a posttnal
aruele 39(a) session, the Court:of Military Appeals-held in
United States v. Scaff®3 that a trial judge may consider newly
discovered evidence in'a posttrial .session. A’ military judge
convicted Scaff, contrary to his plea; for his wrongful use of
cocaine. After trial, Scaff asked the judge to conduct an
article 39(a) session‘to considér .an affidavit from'a woman
who stated that she had put cocaine in Scaff’s drink without
his knowledge. - At the:posttrial session, the military judge
sl eyl om0y R NI

3l [ e EENESE

TTHd. at 102.

78See MCM, supra note 61, R.C.M. 809.
79 Burnett, 27 M.J. at 108.

80See id. at 106-07.

neyy

81/d. at 107. L

DA L U e

ordered the Government to. produce ‘the witness. The witness
had accepted a government subpoena, but she ultimately
declined to appear because the convening authority refused: to
fund her travel eéxpenses.® ‘The trial judge acknowledged that
he whs inclined to:dismiss the charges, but’ stated that he dxd
notbelievfehehadmeauthontytodoso'" SR
N SR IR S SO 1) W 13 P e
The Court of Mlhtary ‘Appeals held that UCMJ arucle 39(a)
e_mpdwered the trial judge to consider the newly discovered
evidence and, if warranted, 'to!set aside ‘the findings.85.. The
court also criticized the convening. authority for negating the
order of a military:judge, suggesting that this conduct might
constitute conternpt.36 ‘Although the court ultimately found no
contempt in ‘the instant case, the:message it meant to convey is
very clear.” The Court of Military Appeals'will continue to
protect the independence iof. the Judwtary and to uphold the
authority of military judges. .. i o

.~ In a subsequent case, the court shifted its focus: from the
posttrial powers.of military judges to a judge’s power 1o take
an ‘active role during'a trial. The court approved the action of
a trial judge who interpreted the provisions of a pretrial agree-
ment in United States v. Gibson.®". In -Gibson, the accused
pleaded not guilty to charges of forcible sodomy on his son
and indecent acts with his daughter. He pleaded guilty to
other acts involving his children .and, as part of -a pretrial
agreement, waived evidentiary objections to;the children’s
testimonies on the remaining charges.  This waiver originated
with the defense. ‘Without much apparent thought, the defense
counsel accepted the waiver as a blanket renunciation of the
accused’s right to object 1o any evidence that might be intro-
duced through the children’s testimonies.’- The military judge,
however, concluded that this provision was overbroad and

unenforceable. Accordingly, the judge interpreted the provi-
:sion to pertain-only to confrontation and hearsay objections.

H

o NI W N ST et T
VO S LT T TR RO L I S DF B IO SRR IO

825ee Sacher v. United States, 343 U.S. 1, 10 (1952) (recognizing the benefits of deferring a contempt proceeding until after the trik to ‘avoid the possﬂnhty of
prejudice to the defendant). . )
Ve B Lo
'329MI 60(C.MA 1989) . . - Yo
) E B PR e b e e T e «"r!_"l :"“..Fr ; A R s et 1N . sidee e 3
84 The siaff judge advocate (SJA) neglected 16 brief the convemng ‘authority that the witness had departed the staté,’ Id. at 63. The convemng nuthonty evndently
declined to fund the witness's travel because he believed that the witness still was in the local area—not because he wished to thwart the judge's ruling. /d. The
convening authority’s reliance on inaccurate advice from the SJTA was a mitigating factor in the court’s consideration of the convening euthonty s action. See id. at
67.
851d. at 65. The court cited R.CM. 1102(b)(2) as authority that the judge could consider newly discovered evidence. It opmed, however, that even absent the
provisions of R.C.M. 1102, UCMT article 39(a) would empower a military judge to consider newly discovered evidence and take appropriate- ation, Jd. at 66.

-t

. vt L . s e Pt e e, T I 1t S S S . . [P UL AU SN PN ST .
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§729 M.1. 379 (CM.A. 1990).
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Both counsel agreed to the modified provision.. The Court of
Military :Appeals upheld the judge’s decision to intervene and
to interpret the agreement.®® . It noted that, had the military
judge not interpreted the clause restrictively, the pretrial
agreement would not have survwed at trial or on appea.l 89,

szson is 51gmﬁcant because the Court of Mxhta:y Appeals
upheld a judicial interpretation of the terms of an agreement to
which the trial court was never a party.. Although the pretrial
agreement existed only between the accused and the
convening authority, the court allowed the military judge to
give effect to this agreement. * Accordingly, Gibson further
enhanced the abilities of military judges to control criminal
proceedmgs and to assert judicial anthority proacnvcly :

'I11e power of a military Judge to orchcstrate [,he flow of
events at a court-martial came to fruition in United States v.
Helweg.%® Helweg entered into a pretrial agreement with the
convening authority.. Before entering his guilty pleas,
however, he wanted the judge to rule in limine on the
admissibility of icertain pretrial statements made by the victim
and her brother. The judge refused to hear Helweg’s motion
in limine, but indicated that he would consider the motion as
an objection to the evidence if Helweg pleaded not guilty at
the trial, which was to be conducted judge-alone, Not wanting
to lose the protection of his pretrial agreement, Helweg
pleaded guilty without litigating: the. evidentiary issues. The
Court of Military Appeals affirmed the judge’s actions,
stating, “A judge is.not obligated, in the judge-alone format,
to hear the case twice, and often it is preferable to make rul-
ings in the context of the broader case evidence, rather than in
a partial vacuum.”¥!: This decision conclusively demon-
strated the authority of a military judge to control a court-
martial, even to the extent of forcing an accused to enter a cer-
taln pleaor to forego raising ewdenuary maners. ;o

The Court of Mlhtary Appeals also 1mp11c1tly recogmzed
thc enhanced role and authority of the military judge in United
States v. Rhea.92. An ethical dilemma confronted Rhea's
defense attorneys. Physical evidence in their possession
implicated their client. They could not determine their ethical

obligations concerning this evidence. Eventually, they sought

guidance fromthe military judge 'in dn'ex parte, in camera

8814, at 382.

89See id. at 382 & n.2.

9032 MJ. 129 (CM.A. 1991).
914, ax 133.

9233 M. 413 (CM.A. 1991). .

proceeding. Commenting on the propriety of the actions of
the counsel and the military judge, the Air Force Court of
Military Review stated, “Military Judges have the inherent.
authority to resolve issues of the ethical oblxgauons of coun-

sel,”™3 - The Court of Mlhtary Appeals agreed, adding that the
defense counse] and the military judge in the i mstant case should

“be commended not condemned.”94 o

The court recently reemphasmed the mdependcnce of mxh—_
tary judges. In United States v. Mabe %5 the Chief Trial J udge.
of the Navy wrote a memorandum to one of Ius chief circuit-
Judges in which he commcnted on the circuit judge’s appar-
ently lement sentencing in Judge-alone trials.. Affirming fhe
decision pf the Navy-Marine Corps Court of Military Review,
the Court of ;Military Appeals hcld t.hat the memorandum,
constituted unlawful command influence. The court stated
expressly that a military judge is not the “alter ego of the Judge
Advocate General or his designee,”% adding that-a judge's
superior officer may not use the officer efficiency report
system to voice complaints about the judge s decisions .on
scntencmg A T

| [ i
- What's Next?

By expanding the powers of military judges, the Court of
Military Appeals has helped to establish the authority and
independence of the military trial judiciary.. .The court’s
decisions, however, raise the following two questions: - How
far—and in what dlrecnon—wﬂl the current trend take the
judiciary?

In future decisions, the Court of Military Appeals well may
rule that military judges may act on cases before referral.
Increasing judicial responsibilities in this manner will not
diminish the role of commanders in the military justice
system. Commanders, not judges, will continue to prefer
charges and ensure the timely administrative processing of
each case. To insert the military judge into the case before
referral comports with the trend to give military Judges
powers akin to those of the civilian bench. More signifi-
cantly, it may improve the public’s perceptlons of the falrness

i of the mlhtary Justhe system,

93United States v. Rhea, 29 M.J. 991, 995 (A.F.C.M.R. 1990), rev'd on different grounds and remanded, 33 M1. 413 (C.M A 1991). '

94 Rhea, 33 M.1. at 419.

9533 M.J. 200 (CML.A. 1991).

961d. at 205. e S et R
971d. at 206.

{OCTOBER 1992 THE ARMY LAWYER « DA PAM 27-50-239 29




‘“The¢"Court of Military Appeals eventually may grant mili-
thry judges $ole aiithority to sentence cofivicted accused. ' It also
may authonze Judges to’ resolve premal confinement issues.
and’ issues ansmg at UCMJ ‘article 32 hearmgs. when ‘thesé
issués actually drise.% " Finally, the cotrt might hold that
military judges must be' appointed to fixed: ferms of office.%
Each of these changes has inherent advantages and disadvari-
tages whose analyses would exceed the scope of this article.
Clearly, however, any chariges the Court of Militaty ‘Appeals
may consrder will have to balance the dctive roles ‘sought for
thilitary Judges against the need to preserve the mlhtary jus-

tice system as a legmmate tool of comimanders. ‘One tealistic-.

ally may suggest that if these and other changes ‘are’ forth-
coming, they 'will follow the ‘trend of glving mihtary Judges
the status and powers of t.helr crvﬂtan counterparts

Cancluszon S

'Ihe mrhtary Judge s train left the statton in 1969 wrth the
Court of Military Appeals at the throttle. Since ther, the court
continually has expanded the authority of military judges and
has given no indication that this trend will cease. Whether the
military ultimately will have a Judrcrary whose powers mirror
those 'of federal civilian trial courts is an ‘open question. The
likely answer lies in an analysrs of the htstory of the rmhrary
judge and the court’s perceptron of the tolé ‘of the trial judiciary
in the American military ‘justice ' system Major Tate and
Lieutenant Colonel Holland.100 i ’

Contractor Chaﬂenges Own Certrﬁtahon—And Wms <
L ‘; PR RN i ¥
WA recent décision by the Court of Appeals for the Federal

Cu‘cuft has’ opened a Pandora’s ‘box of certification issues. It
apparently would allow a contractor to questton the vahdlty of

O B

a certification after a fact finder has considered the underlying
claim fully on the merits." In Universal Canvas, Inc. v. Stone 101
the Federal Circuit held ‘that the Armed Services Board of
Contract Appeals (ASBCA or Board) lacked jurisdiction' over.
the appellant’siclaim becanse that-claim iwas ‘certified by an’
improper certifying official. Rulings that individuals are
improper certifying ‘officials’ are not’unusual. - In this case,
however, the ¢ontractor, not the'Government, asserted that its'
own certification was rmproper in hopes of: vordmg ’an adverse
decmtonbyuteASBCA.m AT IS FE RS DU S A TR EI

e e T ‘.-?J

After losmg before the 'ASBCA on all issues, Umversal
Canvas filed a motion with the Federal Circuit, ‘asking the-
court to vacate the Board's decision for lack of jurisdiction. Tt
based this motion on the Federal Circuit's interpretation of
certification requu'ements in United States v. Grumman Aero-
space Cofp 103 SIATO SET THREUS TICEERN TYEA S
CHE T e e S m,;_« g A e AT

" Mr.Joe Flores Umversal Canvas'$ vice presrdent for finance;’
tmgmally certified the appellant’s claim. Flores worked at the
appellant’s main facility, which was located ‘approximately-
150 miles from the site on-which the appellant performed the
contract giving rise to the claim.’ The ASBCA enumerated
several reasons to explain why it believed the certification o be
proper. It mentioned that Universal ‘Canvas was a small busi-
ness with only three vice presrdents that Flores was the only
vice president at the appellant § main’ facility; that Flores
reported directly to the presrdent of the company, and that he
had provided-information to the Govemment supporting - the
appellant's dlalm for equttable adJustment. R r" _

C e

The Federal Crrcmt however ruled that the ceruftcatlon
did not miéet the requirements of Federal Acquisition
Regulation (FAR)33.207.104: Noting that Flores was the
appellant’s vice president of accounting,:the court concluded
that he had overall responsibility only for the appellant’s
financial affairs, not for the overall conduct of the appellant’s
business:.195" It analogized the instant case to Ball, Ball, &
Brosamer. Inc. v. United Srates (Ball) 106 In Ball the' Federal

o ; Lo .

9B'I‘he: Anny Trial Judiciery already recognizes a rmhtary judge's abrhty to act on pmnal conﬁnement issues before referml. See {U.S. ARMY TRIAL JUDlClAllY,
TRIAL JUDICIARY STANDARD OPERATING PROCEDURES, ch. 15, para. 4a (16 Feb. 1989) (“all military judgcs may geview pretrial oonﬁncmcnl prior to referral based
upon request by the [Glovernment, defense counsel, or the soldier involved™).

99The issue of judicial tenure presently is pending before the Court of Military Appeals. See United States v. Graf, 32 MJ. 809 (N.M C M.R. 1990), petmon for
review granted, 34 M.J. 169 (CM.A. 1991); ¢f. United States v. Toro, 34 MJ. 506 (A.F.CM.R. 1991) (military judge need not have tenure); United States v.
Loving, 34 M.J. 956 (A.C.M.R. 1992) (military judge need not have fixed term of office). . ‘

100] jeutenant Colonel Holland, a military judge assigned to the Second Judicial Circuit, Fort Stewart, Georgia, previously was the scmor msmgctor, Crumnal Law
Division, TTAGSA.

101 No. 92-1061, 1992 WL 220181 (Fed. Cir. Sept. 14, 1992). R

102The case reached the court on an appeal from a decision of the ASBCA, which had denied Universal Canvas’s claim for an eqmtable ldjusunent land ‘its
subsequattmononlovacatetheadversejudgmem. Ce oy . . e YT L L et et

103927 F.2d 575 (Fed. Cir. 1991).
104 GANERAL SERVS. ADMIN. ET AL., FEDERAL AcquismioN REaG. 33.207 (31 Dec. 1991) [hereinafter FAR]. "
i

105U niversal Canvas, Inc., 1992 WL 220181, at *2 to *3. That Universal Canvas’s two other vice presidents worked at the plant where performance of the instant
contract occurred may lend credence to this finding.

106878 F.2d 1426 (Fed. Cir. 1989).
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Circuit ‘held that a contractor’s “chief cost-engineer” lacked
authonty to certify the contractor’s claim—even though this
senior corporate official reported dxrectly to the contractor's
presldent and was charged with supervising and administering
al “cost & claim aspects of the performanoe and completion
of all i .\, contracts.” 07 In the instant case, the court remarked
that Flores title, like the title of the certifying official‘in Ball;
was inconsistent with the exercise of general corporate
authority.1%8: 1t added ‘that the record:in Universal Canvas, Inc.
contained no proof that the wvice president for accounting
exercised this essential anthority.199 - That the parties:already
had litigated the appeal fiilly and the appellant was asserting
its own improper. certification as a basis for setting jaside an
adverse ASBCA decision made no drfference to the court..
Judge Cowen ftled a strong dtssenung optmon which
eventually may provide the basis for'a successful Government
appeal of Universal Canvas, Inc. Judge Cowen asserted that
the issue before the court was whether Universal Canvas had
dxscharged its burden of demonstrating that the ASBCA’s
decision either was. unsupported by substantial evidence :or
was incorrect as a matter of law.119 He concluded that the
appellant had failed to meet its burden of proof i
Judge Cowen drsungmshed Ball and Grumman Aerospace
from the instant appeal. He noted that the cemfymg official
in Ball was neither a corporate officer, nor a general partner of
the corporation.!1! ' Accordingly, the Ball certifier could not
llave met the basic reqmrements ‘of FAR 33 207(c5(2)('u) how-
ever extensive his corporate responsnblhty mlght have been,112
Flores, however “unquestionably [was] a corporate offlcer,
and the relevant i mqurry [was] only the scope of his corporate

responsrbxllty e

Wiwre. . v e

18 5 Universal Canvas, Inc., 1992 WL 220181, at *2; f. FAR 33.207(c) (2) (&).

1®Seeid. . .. o e !

4 1 .
L i Pis

11074, l.t *5 (Cowcn, I dusentmg)

i

myg, 8 ‘6

i

e

“ Judge Cowen distinguished Grumman Aerospace, com-
mentmg that the facts of that case were entirely different from’
those in Universal Canvas, Inc.\%* In Grummian Aerospace,
the certifying official held the title of “senior vice-president
and ‘treasurer.” Theoourtsopmlonmthatcase, however; does
riot ‘suggest that the court ¢onsidered the descriptive tltle of
the certifier to be drsposmve 115" “Instead, the' ‘holding in
(Grumman Aerospace] was based on undrsputable ‘evidence
that the certlfymg offrcral [had Very Irmlted corporate
majorxty that a ‘totahty of the cn'cumstances -analysis of the
certification issue was appropnate he asserted that the récord
would not support a' detérmination that Flores lacked the
“requisite responsibility to certify the claim,"117 -

, Judge Cowen also mamtamed that the ma_ponty Opmlon was
mconsrstent with the court’s holdmg in United States v.
Newport News Shtpbutldmg & Dry Dock Co (Newport
News).118 In that case, the ASBCA granted summary Judg-
ment for a contractor when the Government offered no evi-
dence to establrsh ‘that the certifier had lacked the reqmsne
authority. 119 The Federal Circuit affirmed this dec;slon hold-
ing that the Government’s stateménts ‘about the: madequacy of
the certification did not create a material issue of fact suffi-
c1ent to preclude a summary Judgment 1120 The court ruied
that, when the record ‘contains primafacie evidence of a
properly certified claim, the party challesging the certification
must present evidence that the officer who certified the claim
lacked the authority to do s0.121 Reasonmg that Newport News
required Universal Canvas t0 proffer evidence that its own
certification ‘was inadequaté, Judge Cowen concluded that
Universal Canvas had falled to comply wrth the Newport
News requxrements 122

U2See id.; see also FAR 3 207(c) 2) (n) (stating that an “officer or general partner of the contractor havmg overall respmsiblhty for the oonduct of thc contractor’s

affairs™ may execute a certification).
113@niversal Canvas, Inc., 1992 WL 220181, at *6.
1148e¢ id.

115See id.

116/4. (citing United States v. Grumman Aerospace Corp., 927 F.2d 575, 580 (Fed. Cir. 1991)).

1o

NI4T oAt

11814, at *6 (citing United States v. Newport News Shipbldg. & Dry Dock Co., 933 F.2d 996 (Fed. Cir. 1991)).

119Newport News Shipbldg. & Dry Dock Co., ASBCA No. 36,751 (Apr. 26, 1990) (unpub.).

12052¢ Newport News Shipbldg. & Dry Dock Co., 933 F.2d at 999-1000.
1274 at 1000.
12Qniversal Canvas, Inc., 1992 WL 220181, at *6.
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_Judge Cowen agreed with the ASBCA that the certification
requirement exists for the sole benefit of the government and
that the Tequirement’s purpose is to prevent government con-
tractors from filing fraudulent and unwarranted claims.12 He
opined that Congress did not mtend to permit a contractor to
use its own failure to cerufy a clatm properly as a basrs to set
aside a decision on the merits by a board of contract appeals 1?4
J udge Cowen averred that a contractor is, obhgated to file a
proper certrﬁcauon in. the first 1nstance ‘and that the majority
opinion 1mproperly provxded a contractor with a second
oppoartunity to prevail on the ; same qlalm 125 He concluded “1
am convmced that the court s holdtng today is so repugnant t to
the purpose for which the ceruﬁcanon requlrement was enacted
. that [it] should not stand.”“l6 NSRRIt .

S

.. Arguably, this decxsron could reopen many previously
decrded certtfrcatton cases. Accordtngly, field attorneys
should watch for an appeal in whrch the Govemment attempts
to overtum this ruling. In the meantlme govemment attor-
neys and conl:racung officers should’ scrutrmze all cemﬁcauons
closely and’ should consrder the totality of tlle cnrcumstances
surroundlng each cerufrcauon _They should not rely upon
corporate trtles alone, but should consider the actual corporate
responsrbrlmes of certrfytng officials. Unfortunately,
contracting activity facing a contractor’s claim now may feel
pbliged to obtam an affidavit, srgned by a corporate certifying
offtcral in which the affiant describes his or her areas of
responsrbllrty, the corporate structure of the contractor, and
the affiant’s relauonshlp to the claim, hopmg that an appellate
court later will .not permit the. clalmant to dtsavow the
affidavits or any prior certifications. Moreover. Uruversal
Canvas, Inc. may delay the ertpedjent Pprocessing’ of claims
because it essentially requires agencies to conduct voir dires
of certifying officials to ensure that each claim is certified
properly. Major Bean, USAR, and Major Killham,

Comptroller General Limits
Incremental Funding of Multiyear Contracts

In a recent decision, the Comptroller General held that,

absent special statutory authority, an agency may not fund a

BTN S

12314 at*7.
1248¢e id.
1258¢e id,

12674,

“wn

1285¢e FAR 52.232-22. N ey

195¢e 31 US.C. § 1341 (1988). (i
13014, § 1502.

13110 U.S.C. § 2352 (1988).

13231 U.S.C. § 1308 (1988).

- Needs Statute, 130

multiyear contract for nonseverable services incrementally,!?,
Instead, the agency must draw on whatever funds are available
when it initially awards the contract to obligate a sum equal to
the entire contract price. . This decision apparently permits the.
Department of Defense (DOD) to use incremental funding
only for.research and development (R&D) and uuhty seryices
OODD'aCtsv : i R PRI AR L

The Comptroller General tssued the dectsron at the request
of the Department of Agriculture (DOA), which had asked
whether: it could fund certain contracts incrementally.: . The
contracts .in question:were research: contracts for individual
studies that the DOA expected would take more than one year
to complete.  Each contract was for a single undertaking;: the
agency could not divide a study into parts having independent
values. . Accordingly, the services the DOA acqutred under the
contracts were nonseverable o

The DOA wanted 'to fund work performed in subsequent
years ‘with the subséquent years’ appropriations. To.accom-
plish this, it wanted to include the standard limitation of funds
clause!28 in each contract. ‘The DOA believed that, by domg
50, it not only could avoid obligating funds in excess of cur-
rent appropriations, but also could avoid obligating funds in
advance of future appropnahons 129 1t sOught the Comptroller
General's approval of thrs pracnce '

"The Comptroller General concluded that each nonseverable
service was a bona fide riced of the year in which the contract
1mt1ally was awarded. Unstated, but essennal to this' conclu-
sion, was the assumptxon that an agency may oblrgate only
one year’s appropriation for a nonseverable requirement,
Having chosen to award a contract for a nonseverable require-
ment in one fiscal year, the agency must fund the contract for
that requirement entirely from that year’s appropriation. The
Comptroller General based this conclusion on the ‘Bona Fidé

iy et

The Comptroller General recognized that statutory excep-
tions exist to this general rule, particularly in funding con-
tracts for defense R&D!3! and utility services.!32 It also

recogmzed that dlscreuonary modrﬁcattons—that is, increases

o /

T R T o . B e B SR I AR

12 ncremental Funding of Multiyear Contracts, B-241215, June 8, 1992, 71 Comp. Gen.___, 92-1CPD§ __.

B ST

ERARRUSS IS Y I R R LORUNG T PR E S R A T B AR SO
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in the contract price not enforceable by the contractor as
ante)Cedem liabilities—are chargeable against current appro-
priations.133 Moreover, the Comptroller General’s decision
did not discuss, and presumably did not reverse, an earlier
decision addressing the funding of overruns. 134 Consequently,

agencies may continue to use current appropriations to fund

dverruns of cost reimbursement contracts containing the limi-
tation of costs clause. Finally, because this decision does not
apply to severable services, an agency must continue to charge
severable services to the appropriations that are available when
the services are performed.

" The Comptroller General’s decision essentially requires
DOD agencies to obtain full funding for all nonseverable
services contracts, except for R&D and utilities contracts. By
analogy, the DOD must fund all nonseverable supply and

construction contracts fully as well. This practice reflects

current DOD policy; however, the decision eliminates some
exceptions that the DOD policy previously recognized.
Henceforth, an exception will be permitted only if it has
statutory authorization. - Any agency currently funding con-
tracts incrementally should review the Comptroller General’s
decision and applicable statutory. authority to:determine
whether it may continue this practice. Lieutenant Colonel
Jones v

Legdl Ass‘i&thnce Items

The followmg notes have been prepared to advise legal
assistance attorneys (LAAs). of current developments in the
law and in- legal assrstance program policies. They also can

‘be adapted for use as locally published preventive law articles

to alert soldiers and their families about legal problems and

N

133 See Proper Fiscal Year Apptopriation to Charge for Contract and Cont'ma Increase, B-219829, 65 Comp. Gen. 741 (1986).

-changes in the law. ‘We ‘welcome articles and notes for

inclusion in this portion of The Army Lawyer. Send submis-

‘sions to The Judge Advocate General’s School,' ATTN:

JAGS-ADA-LA, Charlottesville, VA 22903-1781.

' Tax Notes

1 992 Federal Ta.x Forms——Advance Proof Coples

The Intemal Revenue Serv1ce (lRS) recently released advance
proofs ofvarious 1992 federa! income tax forms;135 - Publica-
tion 1407, 1992 Federal Tax Forms—Advance Proof Copies,
contains advance proofs of Forms 1040, 1040A, 1040EZ, and
2441;136 Schedules 1, 2, 3, A, B, C, D, E, EIC, F, R, and
SE;137 and the personal exemption and itemized deductions
worksheets. The publication also includes the 1992 tax table
for Form 1040 and the 1992 tax rate schedules. ‘Tax officers
stationed overseas also may be interested in Publication 1407-
A 128 which- contams an advance proof of new Form 2555-

'EZ 139 Legal assrstance attorneys may order these pubhca-

tions by calling the IRS. telephone assistance number, (800)
829-3676, or by writing to the following address: Internal
Revenue Service, P.O. Box 25866, Richmond, VA 23289-
5866 Major Hancock

'Tax Practitioner Program

- Legal assistance atl:omeys organizing annual mstallanon tax
assistance efforts!40 might want to order ‘copies of IRS Pub-

lication 1045,141 if they have not received them already. Upon
_' request, ‘the IRS Tax Practmoner Program wrll send two

13“Envn-onmemal Protecnon Agency—Requcsl for Clan.ﬁcanon B- 195732 61 Comp. Gen. 609 (1982).

1355:: INTERNAL anmun va Pun 1407, 1992 mew. TAX FORMS—ADVANCE Pxoor Corms (rev Iuly 1992) T -

l35.S'¢¢ genemlly Imemal Revenue Serv., Form 1040, U S. Individual Income Tax Form (1992). Intemal Revenue Serv Form 1040A U.S Indrvrdual Inoome Tn
Form (1992); Internal Revenue Serv., Form 1040EZ, Income Tax Retum for Single Filers with No Dependenu (1992); Internal Revenue Serv., Form 2441, Child
and Dependent Care Expenses (1992) .

137See generally Internal Revenue Serv., Schedule 1, Interest and Dmdend Income for Form 1040A Filers (l 992); Intemal Revenue Serv., Schedule 2, Child and
Dependant Care Expenses for Form 1040A Filers (1992); Intemal Revenue Serv., Schedule 3, Credit for the Elderly or the Disabled for Form 1040A Filers (1992);

Intemnal Revenue Serv., Schedule A; Iiemized Deductions (1992); Internal Revenué Serv., Schedule B, Interest and Dividend Income (1992); Intemal Revenue

Serv., Schedule C, Profit or Loss from Business (Sole Proprictorship) (1992); Internal Revenue Serv., Schedule D, Capital Gains and Losses (1992); Internal
Revenue Serv., Schedule E, Supplemenlal Income and Loss (1992); Intemal Revenue Serv., Schedule EIC Eamed Income Credit (1992); Intemal Revenue Serv.,
Schedule F, Proﬁx or Loss from Farming (1992); Intemal Revenue Serv Schedulc R, Credit for lhe Elderly or l.he Dlsabled (1992), Internal Revenue Serv.,
Schedule SE, Self -Employment Tax (1992).

umSalexNALREv SERV., Pus 1407-A, 1992Fxmauz. TAXFORMS—ADVANCEPROOFCOP]ES(]‘BV Aug. 1992). i Tt Ty

o
£

139Intemal Revenue Serv Form 2555-&, Forergn Eamed Ineomc (1992)
140] egal assistance attomeys organizing annual installation tax assistance programs also should consult the Mode! Tax Assistance Guide for general information on
organizing and operating an installation tax program. See ADMIN. & Civ. L. Drv., THE JUDGE ADVOCATE GENERAL'S ScriooL, U.S. Army, JA 275, MobEL Tax
AsSISTANCE GUDE (Sept. 1991), This text includes a reprint of Mr. Stephen W, Smith’s article, “Rurming an Effective Tax Assistance Program,” which appeared ‘
last year in The Army Lawyer. See Stephen W. Smith, Running an Effective Tax Assistance ngram, ARMY LAw., Sept. 1991, at 14.

141 INTERNAL REVENUE SERV., PUB. 1045, Information for Tax Practitioners (1992). - . - . - T P
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Jnformation copies:of major tax forms and schedules, one
copy. of instructions and publications, and labels. for mathng
IRS district newsletters to tax- ‘practitioners.. Publication 1045
includes Form 3975,142 which a tax practitioner-must com-
plete and mail to the IRS to receive the newsletter published
by the practitioner’s tax district. Under the Tax Practitioner
Program, a legal office filing Form 3975 may order one copy
of Publication 17,143 and one copy of Package X—a multi-
volume publication containing numerous reproducible forms
and instructions~for each attorney,in:the office. Legal
assistance attorneys may order Publication 1045 by calling the
IRS telephone assistance ‘number, (800) 829-3676; or by
writing to the: following address:  Internal Revenue Service,
P,O Box: 25866 Rlchmond. VA 23289-5866 Ma_lor Hancock.

BTN R ‘Fr' T
After-Ac uon Report on Army Tax As.s'tstance Servzces

Army lawyers who ‘assist cllents w1th thetr income taxes
‘each year must submit annual l'eports to the Legal Assistance
Division, Office of The Judge AdVOcate General Reports
“submitted by Army legal offices in the United States are due
at the’ Legal Assistance Division by 1 June; reports from legal
off' ces Outsxde the Umted States must arrtve there by 1 J uly
- The reports are consohdated and the ﬁgures obtamed are
reported to the IRS. The IRS uses the figures 10 justify its
Volunteer Income Tax Assistance (VITA) Program. The
Legal Assistance Division also uses these statistics—and the
comments provided by each legal office—in discussions with
Army-Air Force Exchange Service (AAFES) officials about
_the conduct of commercial tax preparation services pn Army
1nstallatlons The comments of -Army legal offices were par-
ttcularly tmportant in, AAFES s recent decision to protect the
mterests of soldiers and their fam1hes by retamlng extstmg
‘contract prov1sxons—and by adding new protective provisions—
to agreements with commercial tax preparers. The Legal

Assistance Division will relate more information on this sub- _ .

ject in a subsequent note.
RS e

The Legal Assistance Division compiled the following sig-

nificant statistics from the after-actton reports that Army legal
ofﬁces subm:tted tn 1992 PR

Part-time and Full-time Tax Assistance Prov1dcrs

L B O AL AN U IR ¥ I
Attomeys/Clerks/Paralega.ls D e 513;, o
-Unit Tax Advxsors B s IR T A 4630

lVolunteers e Lt ! < 487 u‘

Tota] Number of Tax Retumns Prepared

Attorneys/Clerks/Paralegals R B AP
State 20,825
Federal 44,498

TRV IR IRPEEES S EURL R S AN [

1421memn1 Reven}m Serv Fotm 3975 Tax Practmoncr Annual Mmlmg ust Appltcauon and Order Blnnk (1992 o

143 INTERNAL Rnwmuu SERV., PUE. 1‘; Your FEDERAL INCOME Tax (1992).

144See generally TIAGSA Practice Note, Income Tax Withholding for Puerto Rico Residents, ARMy Law., Jan. 1992, 72t 48, "' = ¥ 7 500

A 7J LA BT
20966
oo 89,996

PP . : H

15 430
27 7§7

B (vt
Yol ‘.‘ i

57,221
162.281

Total Number of Retums Ftled Electromcally

RO FIVIY

. 65}000
T

PRI wrl;."“ L A M L O

Army legal ofﬁces commented most frequently on the

! "“'l;. SR T Py

(l) IRS VITA Classes Last year, these classes were ‘con-

-Hucted 100 late to-allow offices to prepare adequately for'the
<tax seaSon.’ Moreover, offices assisting.clients stationed over-

scas found that the classes did not concentrate enough on for-

~eign income issues. ‘The Army presently is addressmg these

concerns in meeungs with IRS ofﬁcxals P e

L N I -~

(2) The Eamed Income Credtt (EIC) Some ofﬁces found
that VITA instructors failed to cover the EIC in sufficient
detail to ensure that unit tax advisors and volunteers under-
stood it well enough to help soldiers. , Some offices also found
that the commercial tax preparers on their installations did not
,know how to compute the EIC properly and were advxsmg
‘soldiers incorrectly about thetr eligibilities for the ¢redit. ‘The
latter problem occurred frequently 0verseas The Army pre
ently is addressing the first issue in meetmgs with IRS offi-
“cials, The secr)nd issue was dtscussed thoroughly with AAFES
“officials. - i ‘

J‘

(3) Commercial Tax Preparers Some ofﬁces reported no
problems with commercial tax preparers on théir installations.
. Many offices, however, complained that commercial preparers
" faildd to comply with the preparers’ contracts with AAFES.
- In particular, they asserted that-the preparers had neglected to
post required signs, had not provided the required question-
' ‘naires to staff judge advocate s offices, and mcorrectly had
" advised members of the' mthtary commumty ‘The numerous
comments received on this issue will be addressed ina subse-
quentarucle TV R T T SR A RTTPRIIE S0 VTR

BT N T [ r Lean

(4) Puerto Rican Income Tax Retum Problems These
problems relate to the unplementauon of Puerto than mcome
, tax withholding in late 1991.1% 'Several messages {t'rom thts
"office have provided guidance on ‘these problems <

A(5) :Deployment-Related :'Tax Problems. : Many soldiers
who deployed to Southwest Asia during Operation Desert
Storm experienced income ‘tax problems; particularly iri-the

N R T T SR LTI RTINS AR

LR A 1 A T D N R R NI LN |
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.

area of improper withholding. . Attorneys may find IRS

Publication 94545 to be helpful when advising these soldiers.
In responding to a notice from an IRS center about a tax

payment deficiency, a soldier who served in the Persian Gulf

during the hostilities with Jraq should write the words;~
“DESERT STORM” in red across the top of his or her letter
and across the top of .any tax return or other document he. or-

she submits with the letter. - Some IRS centers reported that
problems arose when Jetters with “DESERT STORM” written:
on them became separated from the tax returns to which they
pertained; Tax officials noted that when this occurred, IRS
personnel processed the returns normally because the retamns,
lacked ‘notations indicating the taxpayers had served in the
Persian Gulf combat zone.. Major Webster.146 v

2

L Famlly Law,Note)g\ .

- - Divorced Retirees Get Relief ~~ :n 0
from .Reopened Pre-McCarty Divorce Decrees -

In McCarty v McCarty.“" the Supreme Court held that
military retired pay could not be divided as marital property in
a divorce proceeding unless a federal statute specifically
authorized this division. Two years later, Congress responded
to McCarty by enacting the Uniformed Services Former
Spouses”. Protection Act (USFSPA),148 . The USFSPA permits
a state court to divide “disposable military retired pay"149 as
marital property if state law authonzes the court to.do s0.150.

Congress belatedly expressed its mtent that the courts
should apply the USFSPA only prospectively.!5! Some state
courts, however, continued to reopen pre-McCarty .cases; to
award shares of military retired pays to the former spouses of
mrhtary retirees. 152 o i .

\
et

.To prevent this practice, Congress amended the USFSPA.-
Sectron 555 of the Natronal Defense Authonzauon Act for
decree of drvorce drssolutron annulment. or legal separatron
to order . subsequent division of military retired pay if that
decree.was issued before the -Supreme Court decided .
McCarty 154 The amendment further provides that, whena
court has reopened a pre-McCarty decree to divide a military
pension, the retiree will not have to make further payments
pursuant to,that order after S November 1992. .

A retlree who is. paymg a poruon of h1s or her rmhtary
pensron directly to his or her ex-spouse i in accordanee with a
reopened, pre-McCarty drvorce decree srmply may ccease pay-
ments after 5 November. A retiree subject to the USFSPA s
direct pay provrsrons.155 however. must contact the Defense
Finance and Accounting Servicel56 (DFAS) and request that.
payments be halted. . Unfortunately, the DFAS still has not
promulgated procedures for a retiree to request the termina-
tion of direct payments to his or her ex-spouse. To minimize
processing delays, a termination request should disclose the
retiree's social security number and should mclude ceruﬁed
copies, of both the original (pre- McCarty) divorce decree and
the subsequent, reopened decree,. Major Connor.

[T

o Consurner Law Notes

ReﬁnancmgHomeLoans I

For a number of: months now homeowners have been

~ tempted to refinance their existing home loans. The Federal

Reserve has held the discount rate——that is, the interest rate
the Federal Reserve charges financial .institutions for short-
term loans—to a twenty-year low. - Consequently, mortgage
rates now are much lower than they have been for years.

145INTERNAL REVENUR SERV., PUB. 945.’TAxle0RMAn0NPoR'mosumcraDnv OPERATION DESERT STORM (1991). -+ o - .-

146Deputy Chief, Legal Assistance Division, Office of The Judge Advocate General.

wasyus2i0Q9s. e

14810 U.S.C. § 1408 (1988).

94 §1a08G)e). T T e s

1074, § 1408(cX1).

S G

151See HR. Rep. No. 563, 100th Cong 2d Sess 256 (1988) (“Although the Congress eamot preclude ltate eouns from reopemng rhe pre-McCarry cases, Congress

did nat intend this to happen™).
‘52S¢¢ HR. CON'F REP No 923 lOlst Ccmg 2d Sess 609 (1990)

153$u Pub. L. No 101-510 104 StaL 1485 (1990)

1%1d, § 555, 104 Stat. at 1569 (amending 10 U.S.C. § 1408 (1988)); see also 10 U.S.C.A. § 1408 (West Supp. 1952). The Supreme Coust decided McCarty on 25

June 1981. See McCarty, 453 U.S. at 210.

IS510US.CA.§ l408(b) @ to,(e) (West 1983 and Supp. 1992).,

L"‘5Arrny retirees should lend theu' request.s to the Defense Fmanee & Aceountmg Semce Indlmpohl Center ATI'N bF'AS-I-GG Indmmpolu IN 46249
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Somé experts belreve ‘that the Federal Reserve's effort’s ”to
siimulate the economy will cause mortgage rates 10 drop'even
lower. “Timing a decision to refinance a loan fo ensure that the’
borroiwer obtains the lowest possrble mortgage rate is difficult.’
Nevertheless. a methodo'logy exists’ that LAAs'¢an ‘iise 10
determine thether t'helr chents should reﬁnanoe their homer
loans T

N
B e

’In part the nature of this analysrs depends On 'the "home-:
owner’s reason for refinancing.” A homeownér may refinance:
a home loan for a number of reasons—he or she may want to
reduce the interest rhte; fo shotten the time requu'ed to pay off
the' loan; to provrde certainty in the amounts of monthly
payments if the homeowner currently has'an ‘adjustablé rate’
mortgage‘ to ‘consolidate personal loans within the home
mortgage ‘so that the owmer can deduct more of the interest on
the owner’s mdebtedness 157 or' to pull equrty out of the home
to be used for other purposes Any of these reasons can Jusufy
a decrston to reﬁnance R

When oné cons1ders reﬁnancmg to save*money, decrdmg
whether to reﬁnance is relat.tvely simple. Somé: experts have
suggested ‘that’ reﬁnancmg is a sound decision'if the dtt’fer-
ential between'the current 'interest rate and the rate that may
be obtained through refinancing is at least two percent. That
rule of thumb oversimplifies the issue. The decision actually
should rest on four variables: (1) the ‘interest rate on the
existing mortgage, including any anticipated changes if the
current mortgage has an adjustable rate; (2) the interest rate
the homeowner can obtain by refinancing; (3) the closing
costs that'the homeowner must incur to refinance the loan;
and (4) the homeowner’s best estimate .of how long ‘the
mortgage will be held. The data for the first three factors is
readily available and generally certain.. The fourth:factor is
speculative. ' Unlike many .other homeowners, soldiers rarely
remain :in their current.locations permanently. Indeed, a
soldier normally will remain at one station for only a few
years. Accordingly, refinancing often is less attractive to

many circumstances, soldrers sull may ﬁnd refmancmg o be
prudent.

iy , ) o
crran W e e vyt L

\The’ followmg example tllusuates the mterplay between the

'

four key factors. -Assume that Captain’ Jones has an exrstmg ;
home mortgage of $100,000, amortized over thirty years at an”
interest rate of-eleven percent. His monthly ‘pdyment for:
prmcrpal and -interest’ is $952.33.158 -Assume also that a:
homéowner currently may obtain a home mortgage at an annual :
rate of 8.5%, amortized over thirty years, if the¢ borrower pays:
a total of '1.5 “points” and a one percent loan origination fee.

(The lender charges points for making the loan at a specified

interest rate; one point equals one percent of the principal of
the loan to be obtained.) - The otheriesséntial datum is the

approximate amount of the additional closing costs that
Captain Jones must incur to refinance. Closing costs gener-
ally include an appraisal fee, survey: cost, recording costs,
attorneys’ fees, title insurance charges, and credit reports.!5%
The exact amount of these charges may vary, but the lender

must provide the borrower with'a good-faith estimate of the

total expense when the borrower applies for refinancing. For
the purposes of this example, assume that the closing costs—
other than points—total one percent of the loan value ($1000).

Accordingly, the total:cost ‘of obtaining.the new financing:

would be $3500.169. The new loan would provide for:monthly
payments of $768.92. | Captain Jones would save $183.41
($952.33-$768.92) each month. Consequently, Jones would
recover the $3500 refinancing cost in nineteen months,
exclusive of tax considerations.!6! :In this analysis, Captain
Jones would be wise to refinarice if he were relatively certain
that he would remain at his present duty statlon for at least
elghteen months 162 Dot R
: 'y ey

lf in -our example. we assume that the lender is going to
charge three points—rather than 1.5 points—in addition to the
one percent loan origination fee, then Jones’ total refinancing
expenses would increase to $5000. Jones then would need
twenty-seven months to recover the reﬁnancmg costs through

- the $183.41 he would save each month.

active duty soldiers than it would be for civilians; although, in

T HE TR DR TS

157 Personal indebtedness is not deductible. LR.C. § 461(g) (1988). Interest paid on & loan secured by & principal residence, on the other hand, normally is
deductible. /d. Some limitations exist on the deductibility of interest on a home equity debt to the extent that the home mortgage exceeds $100,000; however, a
detailed discussion of these limitations would exceed the scope of this note. . L

158In calculating the benefit of refinancing, an LAA should not consider the amounts the homeowner presently pays for taxes and insurance. Because a
homeowner's monthly payment generally will include amounts for taxes and insurance, the LAA should subtract these amounts from the homeovmer's 'monthly
payment before making the calculations. ,
159]f the refinancing occurs within a few years after the ongmal loan, the amounts for title i msuranee. ;ppmsals. md lurvey eost.s may be redueed or even
eliminated, depending on the Tender’s policies and the title insurance ¢ampany involved. o
160The up-front costs of refinancing deter some borrowers from refinancing their loans. Nevertheless, if & homeowner has sufficient equity in a home, he or she
should be able 1o finance the refinancing expenses by obtaining a new loan that is large enough to cover ot only the dmount outstanding on the current loan, but
also the refinancing costs. Because most military homeowners sell their properties after a few years, without ever paymg off theu mongages ﬁnancmg these
refinancing expenses may be prudent.

1614 taxpayer s recavery penod may be extended because'of the reduction in 1ax deductible interest, The duration of the extensxon would depend on the taxpayer s
tax bracket.

162The relatively simple analysis described in this note does not account for the “lost oppomllruty cost” Cnptfxm Jonés would' fncur by us‘u‘ig the $3500 for

refinancing, rather than mvesung it profitably. A homeowner who must pay the refinancing costs from scparate funds, rather than following the more common
practice of adding the refinancing costs to the hew loan balance and payling theni from the - proceeds of the loan, may want to consider these lost opportunity costs.
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If Captain Jones has only a year left at his duty station, he
could not recover his reﬁnancmg costs before his permanent
change of station (PCS).' Even so, he might decide to
refinance if he intends to hold on to the house—either as an
investment or for retirément—or if he wants to reduce his
monthly payments because he is unsure that he can sell the
house before his next PCS." Moreover, if Jones currently
holds an adjustable rate mortgage, he might choose to refi-
nance simply to obtain the security of a fixed-rate loan,
especially if he believes that rates might rise significantly.

When deciding whether to refinance, a homeowner also
may want to consider the tax impact of the refinancing. Asa
general rule, 'points paid in connection with the purchase or
unprovement of a taxpayer’s prmcxpal residence are deductible
if the loan is secured by the residence.1¢?  Accordingly, when

an individual first obtains a-home loan to purchasea "'~

residence, the points he or she pays generally are deductible in
the year in which he or she pays them. Refinancing is a
different story. ‘As a general rule, points paid to refinance a
home loan are not currently deductible. Instead, the taxpayer
must deduct them pro rata over the life of the loan.1%4 A
taxpayer who uses a portion of the proceeds of the refinancing
for home improvements, however, may deduct a portion of the
points he or she paid for the refinancing if he or she paid the
points out of private funds.!$5 In the example described
above, if Captain Jones uses $25,000 of the $100,000 loan
‘proceeds for home improvements, he could deduct twenty-five
percent of the points if he paid them out of separate funds.
Accordingly, if Jones intends to use the proceeds in this
manner, he should reduce the figure for the cost of refinancing
by the tax savings available from that deduction.

With the interest rates now at long-term lows, refinancing
may be advantageous to many homeowners, including soldiers.
Accordingly, a wise homeowner might spend the time required
toshop the mortgage market and undertake the analysis
explained above. Lieutenant Colonel Mulliken,166

Consumer Protection Points of Contact

Legal assistance attorneys routinely deal with complex

consumer problems that affect not only soldiers and their

family members, but also the general public. Consumer
protection offices can be very helpful in providing legal advice
and cqordmauon "An LAA handling a consumer protection
issue may want to contact-‘on¢ or more of the following
officials. Major Hostetter. -

1BIR.C. § 461(g) (1988).
16414, § 461(g)(2).

1657d.

166] jeutenant Colonel Mulliken, an individual mobilization augmentee assigned to the Administrative and Civil Law Division, TTAGSA, previously served as the

Chief, Legal Assistance Branch, TTAGSA.

Alabama

Dennis Wright

Assistant Attorney General

'Chief, Consumer Protection Division
Office of the Attorney General

State I-Iouse. 11'S. Union Street
Montgomery, AL 36130

(205) 242-7334

American Samoa

Mae Reed Mageo

Assistant Attomey General
. Office of the Attorney General
‘ Amencan Samoa Government

P.O.Box7
Pago Pago, AS 96799
(684) 6334163

Helen L. Hall

. Office of the Attdmey Gencral

1275 W. Washington
Phoenix, AZ 85007
(602) 542-3702 .

Arkansas

" Jack Kearney
+Office of the Attorney General

200 Tower Building, 323 Center Street
Little Rock, AR 72201 .
(501) 682-7506

California

Al Sheldon i
Department of Consumer Affairs
400 “R” Street, Suite 1840
Sacramento, CA 95814 '

- (619) 2377754
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TR TR o) Colorado it g d;,,;Dla,.I,la Ha‘mes ARSI LR T B |
. - ¢ Chief; Office of Compliance ., - ..
Garth Lucero ;.. x Deparunem: of Consumer & ..., -
First Assxsmnt Attomey General - ., Regulatory Affairs ... ;. -
o »,Ofﬁce of the AttomeyGeneral - 614 “H, StreetNW S
- Departmcm,' of Law . ;- T Washmgton.DC 20001 .
1}0 16th, Strcet IOth floor Dl o (202) 727-7}40 Vi
Denver, C080202 ARy o e il * el ot 2 A ot
(303) 620'4578 ¥ Y G TEE s S Cod apte oo 0 e s
Florida ., . - -
e Connectlcut Grin 1 o Ol - Jack Norris .« - 0 d
R ot it OfﬁceofthcAttomey General ;
Robert M. Langer. . .. w1 et ope o Department of Legal Affalrs i
Assistant Attomcy General I - :The Capitol , | e e
(! vOfﬁce of the Attomey Genéral i e . Tallahassee, FL 32399- 1050 Cedy
'q_.Anhu'ust&Consumer Protectlon Departmcnt Do ot e (904) 488-9105 e
“'110 Sherman Squet oy i N H Rt i’ll:‘ HUGO BT i
Hartford, CT06105 i' L i Tt \ 1y
(203) 566 5374 : :, [ Sl B \
R e e b b b TP L i
ey Andre,wRee T
o Delaware emie - Assistant Attorney ( General
o o tomai oo, - Business &Pmﬁ?ssmnal e
Stuart B, Drowos R R chulauon Departmcnt ol pen
Deputy Attorney General ! v Ofﬂcc of the Attorney General i
1:Office of the Attomcy General fi a0 . Department of Law . PR
Civil Dms:on e \_ ey . 132 State Judicial Bmldmg T
820 N. French Streeg 't it mypere ooy Atlana, GA30334
Wilmington, DE 19801 ' Gt ;. (404)656-3317 . it
(302) 577-2500 IR " BT I e i
B A Guam
DlstrlctofColumbxa GO R G e ey TR DRSS RN E A
TR CesarAlegna RN B R
i« Nickie ALhanason-Dymerksy [T DeputyAttomey General G
iwe'? 1.1 General Counsel Ofﬁce of the Atmrney General .,
U.S. Office 6f Consumer ‘Affairs Departmcnt of Law, Suite 701, .. . .
Premier Building; Suite 1003 238 Archbishop F.C. Flores Strect
1725 “T” Street N.W. Agana, GU 96910
Washington, D.C. 20201 o, (671) 472-6841
(202) 634-9610
e 1. IR IRt
Barry Cutler . . oy v . ": b . Hawaii
+, . Director, Bureau of Consumer Protection . e - L
FederalTradeCommlssxon . RobcrtA Marks S pme T
Bureau of- Consumer Protection P Supervxsmg Deputy,Attomey Gcneral
Sixth & Pennsylvama Avenue N.W. o " Office of the Attorney General .
Washington, D.C. 20580 Commerce&Economxc ST
(202) 326-3238 Development D1v1s1on
Antitrust Section
Bruce Freedman Hale Auhan Bmldmg, Third Floor
Counsel to the General Counsel 425 Queen Street. -, 2 oo
Federal Trade Commission Honolulu, HI 96813
Office of the General Counsel (808) 586-1186 COULrEL
Sixth & Pennsylvania Avenue N.W, .
Washington, D.C. 20580 o
: "P\(202) 32672464% B oo 2 Liu! Foo s DT g1
AOTRAGRE
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- Idaho

Brett DeLange

Office of the Attomey General

State House o :
Boxse,ID83720 Sl
(208)334-2400 . ¢ ¢ ot

£

Tlinois

Deborah Hagan

Assistant Attorney General
Office of the Attorney General
Consumer Protection va1sxon ’. '
500 S. SecondSu-eet o o
Springfield, IL 62706 :
(217) 782-9011

Sally Saltzberg -
Assistant Attorney General
Office of the Attorney General

Consumer Protection Division

State of Illinois Center - = " .2 <117
100 W. Randolph Street "~/ ",
Chxcago,lL60601 e

(312) 814-3749

tndiani

David A. Mﬂler
Chief Counsel
Office of the Auorney General |
219 State House . .. .
Indianapolis, IN 46204

(317) 232-6205

EEETEA

Iowa

Elizabeth Oscnbaugh
Deputy Attorney General
Office of the Attorney General

Hoover State Office Building, Second Floor

Des Moines, IA 50319
(515) 281-8760 ‘

Art Weiss

Deputy Attorney Gencral

Office of the Attorney. General. : .
. Judicial Center, Second F‘loor - 1

TOkaa, KS %12 ~.“' ”’? e T

(913) 2963751 : L

&

» ., Kentucky

Nora McCormick ‘
Director of Consumer Protectlon o
Office of the Attorney General. . .
Consumer Protection Division

209 St. Clair Street = =21 .-,
Frankfort, KY 40601

(504) 564-2200

Louisiana v

Mary Travis PR
Chief, Consumer Protectxon Sechon
Office of the Attorney General vl
Consumer Protection Section - -
P.O.Box 94005 - - b o
Baton Rouge, LA 70804 9005 o
(504) 342-7013

Majne o
James A. McKenna =~
Assistant Attorney General *
Office of the Attorney Gencral ,
Consumer & Antitrust Dmsxon o
State House, Station #6 o
Augusta, ME 04333
(207) 289-3661

Stephen L. Wessler |

Deputy Attorney General

Chief, Consumer & Antitrust Division
Office of the Attorney | General

 State House, Station #6 .

Augusta, MEO4333 , ..
(207) 2893661 . . ., ..

Maryland

William Leibovici-

Assistant Attorney General

Chief, Consumer Protection Division -
Office of the Attorney General ;;::: -

200 St. Paul Place; 16th Floor.. .. v

Baltimore, MD 21202-1909 - :«:i :

(410) 576-6557.« - vy

Thomas W. Murr

Executive Director i+ 010
Consumer Product Safety Commxss:on
5401 Westbard Avenue C s
Bethesda, MD 20207 . oo
(301) 492-6550 ..~ . ol b

i
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- ‘Massachusetts

Emie Sarason ERUE I e
Chief; Consumer Protection Dmswn |
Office of the Attomey Gcneral e
131 Tremont Street "+ Lo
Boston, MA 02111°
(617) 727-2200

Mlchlgan

Frederick H Hoffecker
Assistant Attorney General-in-Charge
Office of the Attommey General "
Law Building. o e
525 W. Ottawa, P,O. Box 30212 ;

Lansing, MI 48909 . i .q ot
(517)335-0855- /iy . v g gt

Minnesota

D. Douglas Blanke

Assistant Attorney General . , |
Office of the Attorney General =
Consumer Protection Division -
Suite 1400, NCLTower R
445 Minnesota Street 4

St. Paul, MN 55101 . .’

(612) 296-2306

‘ Miséissippi s
Trey Bobmger ‘ ', o
Assistant ‘Attorney General e
Director, Consumer Protection’ Dlvxsxon
Office of the Attorney General e
P.O. Box 22947 ; L
Jackson, MS 39205

(601) 354-6018 ‘,

Mlssoun
Clay Fnedman

Assistant Anomcy General g
Office of the ‘Attorney General -

- 3100 Broadway, Suite 609 .- : !

Kansas City, MO 64111~ =~ = .41
(816) 531-4207

HenryHcrschel T |

Chief Counisel .. " s

Office of the Attomey General
Public Protection Division- o
101 High Street, P.O. Box.899
Jefferson City, MO 65102

(314) 751-3321

' ‘Montana

Annie Bartos pelon ot
Chief Legal Counsel - Vooon
Department of Commerce D
Consumer Affairs Unit "
1424 Ninth Avenue v " .
Helena, MT 59620-0501

(406) 444-3553

Neb'PS.k“i‘,h-t AR

Paul Potadlc -

Assistant Attorney General N
Office of the Attorney General
Consumer Protection D1v1510n -
2115 State Capitol ~* * + -
Lincoln, NE 68509 A
(402) 471-2682

_'\/ "

NI PP IR PN SR T
[ R L0 LS EE A SR 11

in Nevada b,

Philip R Bymes o i
Deputy Attorney General ;;
Office of the Attorney General

State Mailroom Complex, Suite 500
401 S. Third Street-

Las Vegas, NV 89158

(702) 486-3420

[ S

New Ha;np‘sh%iré"/’.‘_ T

Terry L Robertson _ o

Senior Assistant Attorney General : “

Chief, Consumer Protection &

Antitrust Bureau '

Office of the Attorney General

State House Annex

25 Capitol Street

Concord, NH 03301-6397

(603) 271-3641 .. - . g e
[ TR BRI :}-m,.‘vi;m‘ a

NewJersey) Lo ol

CmdyKMlller
Deputy Attorney General

Office of the Attorney General
Division of Law -

1207 Raymond Boulevard Fifth Floor
Newark, NJ 07102

(201) 648-4727 N
Patl‘lCIaA Royner UL g L d
Director; Divisionof Consumer Affmrs
Office of the Attorney General

1207 Raymond Boulevard, Fifth Floor
Newark, NJ 07102

(201) 6484010
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New Mexico

Jack Hiatt

Assistant Attorney General =
Office of the Attomey Gencral v
Bataan Memorial Building
Galisteo Street, P.O. Box 1508
Santa Fe, NM 87504-1508 o
(505) 827-6094 ‘ '

New York

John Corwin

Assistant Attorney General- m-Chaxge
Office of the Attomey General
Bureau of Consumer Fraud

120 Broadway. Third Floor

New York, NY 10271 ‘

(212) 341-2301 "

North Carolina

James Gulick

Director, Consumer & Antitrust D1v1s1on '
Office of the Attorney General «

Two E. Morgan Street, P.O. Box 629
Raleigh, NC 27602 ¢

©9) 7337741

North Dakota

Tom Engelhardt -~

Director, Consumer Fraud Division
Office of the Attorney General - -
Consumer Frand/Antitrust Division.
State Capitol, 600 East Boulevard Avenue
Bismark, ND 58505 -

(701) 224-3404

Northern Mariana klanﬂs o

Elliot A. Sattler: = -

Assistant Attorney General

Office of the Attorney General. - :

Commonwealth of the Northern . ;
Mariana Islands

Saipan, MP 96950

(670) 3224311

Ohio

Dianne Goss Paynter -,
Assistant Attorney General
Office of the Attomey General
State Office Tower, o

30 E. Broad Street .
Columbus, OH 43266-0410 .
(614) 466-8831

- Oklahoma

Ms. Jane Wheeler
Assistant Attorney General
Office of the Attorney General

- Consumer Protection Division

420 W. Main, Suite 550
Oklahoma City, OK 73102
(405) 521-4274

“ Oregon

Timothy Wood =

Assistant Attorney Gencral
Attorney-in-Charge ..

Office of the Attomey General -
Financial Fraud Section

100 Justice Building

Salem, OR 97310

(503) 3784732 -

‘ Pénnsjlvahia o

Damel Clearfield

Executive Deputy Attomcy General
Public Protection Division -

Office of the Attomey General
Strawberry Square, 14th Floor
Harrisburg, PA 17120

(717) 71879716 .

Renardo Hicks g o
Chief Deputy Attorney General
Bureau of Consumer Protection

Office of the Attorney General
Strawberry Square, 14th Floor - -
Harrisburg, PA 17120 - -,

(717) 71879707

PuertoRico - . ;

Federico C. Alzamora
Assistant Secretary of Justice
Office of Monopolistic Affairs
P.O. Box 192 :
San Juan, PR 00902

(809) 722-7857

lfhode Isiand

C. Lec Baker

Executive Director, Public Advocacy &

Consumer Protection .
Office of the Attorney General ,
Consumer Protectlon Dmsxon
72 Pine Street o
Providence, RI 02903
(401) 274-4400
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South'Carolina

William K. Moore STOMIER I LR PO
Deputy Attorney General: - 1 oo e
OfficeoftheAttmneyGeneral oo e 3
Criminal Division, Consumer Fraud Secl:idn
P.O.Box 11549 . ¢ oim L
Columbia, SC 29211+ "™ v o
(803) 734-3660 PUTA TR R

Soutlr Dakota

Jeffrey P. Hallem e
Assistant Attorney General e
Office of the Attorney General '
500 E. Capitol Street -
Pierre, SD 57501 5070
(605) 773-3215 ' -

Tennessee | , '

Perry Craft
Deputy Attorney General ..
Office of the Atforney Gerleral
Antitrust & Consumer Protectxon Dmsmn,
450 James Robertson Parkwa‘ p }
Nashville, TN 372_19 T
(615) 741- 2408 e

Steve Hart & '@ isex (0
Office of the Attomey General
450 James Robertson Parkway RS
Nashville, TN 37243

(615) 741-1671 co e

SRR P
e Tex g
RSN A L
H. Clyde Fartell - -
Asgistant Attomey General

Office of the Attorney General - -
Consumer Protection Division
Capitol Station, P.O. Box 94095
Austin, TX 78711-2548 ¢

(512) 463-2021

IR (L O

. Utab,

Arthur M. Strong
Chief, Fair Business Enforcement
Office of the Attorney General -

State Capitol

Salt Lake City, UT 841 14

(801) 538-1331° - SR

BT Vermont

Elliott M. Burg ’
Assistant Attomcy Generél :
Office of thé Attomc{r General
Consumer Protection Section’
Pavilion Office Building
Montpelier, VT 05602
(802) 828-3171

‘Virgin Islands

Paul L. Gimenez B o
Office of the Attorney Gcnemi
Department of Justice ;,' o
G.ER.S. Complex, Secondnoér
No. 48B-50C Kronprmdsens Gade M
St. Thomas, VI00802 S

(809) 775-5666 BETRCEES
iegisa
Assistant Anomey General ) R
Office of the Attomey General T
Antitrust & Consumcr Sectwn g
101 N. Eighth Street, Flﬁh Floor Ul
Richmond, VA 23219 o
(804) 786-2116

Fodan

Washington

Robert Manifold , .. . '?a St
Assistant Attommey General Coal o
Chief, Consumer Protection Dmsxon o
Office of the Attorney General R R T

900 Fourth Avenue, Suite 2000 -
Seattle, WA 98164
(206) 464-6733

6 - N
bt b g b

West Virginia A

U b RINT SRR .
RobertJ.Lamont. "~ . o orly b ool 0
Special Deputy Attorney Geneml
Office of the Attorney General
Antitrust & Consumer Protection Dlv.lSlOn
812 Quarrier Street, Fifth Floor : -~ .
Charleston, WV 25301-2617
(304) 3:18-8986 -

Wlsconsm
James D. Jeffnes ";;!.iﬂ RERIN T IEE IRVS
Administrator: =% :_':V"--w ERTL
Office of the Attorney General -
Division of Legal Services -~ - "7 ..
State Capitol, P.O. Box 7857 ' .. (i
Madison, WI 53707-7857
(608) 266-2426

S P

Wyamfng it

Thomas L. Lee A _f
Assistant Attomey General S
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' ‘Survivor Benefits Note' - * =~ /< ¢

The Impé'ct of Mé‘fii'ca_ljRéh'rérriéntbﬁ Sufvivof Benefits

Judge advocates occasxonally must adv1se soldiers facing
unmment death about surv1vor benefits. In an article pub-
lished in a previous issue of The Army Lawyer,157 Major
Thomas Dougall discussed i unportant survivor benefits and the
financial impacts of medrcal reurements on. termmally ilt or
injured soldiers.. This note expands on that article.

The govemment beneﬁtsthat Major Douga]l dis_cussed—
specifically, the Survivor Benefit Plan, Dependency and
Indemnity Compensation (DIC), Social Security, Dependents’
Educational Assistance, and 'Servicemen's Group Life Insur-
ance (SGLI)—remain effective, although the dollar amounts
of some of these benefits have changed since his article's
publication in 1990. -Monthly DIC payments, for example,
have increased by 9.4%!168 and the maximum amount of SGLI
has increased to $100,000. Moreover, Congress may enact
further significant changes in the near future 168 - -

An LAA should consider yet another government benefit
when advrsmg a chent who is contemplatmg medxcal retire-
ment. The surv1vmg famrly members of a totally disabled,

167 Thornas F Dougall Ma.xmuzmg SwwvorBeneﬁt.vfarFamdy Members, ARMY Law., Jan. 1990 at 12. ‘ :

otherwise ithinsurable veteran who'dies after retiring may be
Eligible to'collect Service Disabled Veteran® s'Life Insurance
(SDVLI) 170" A disabled veteran ordmanly must Submit ar
application for SDVLI coverage | 10 the Depanment of Veterans
Affairs (V A) ‘within oné year of retrrement I’ the véteran dies

tthm one - year of retlrement. however hxsJ or her survwors
may apply for,coverage getroactwely At present ‘a veteran’s
maximpm coverage, under SDVLIis $10 000 but. Congress
soonrnaymcreasethxsamomltto$20000 in »

i

Not all factors weigh in favor of medical rel:irement. Some
private insurance companies that deal extensively with
military personnel issue life insurance policies -that terminate
upon the insured’s retirement. - An'LAA should examine a
client’s life irisirance contract closely when counseling the
client about the effects of medicaliretirement.. The LAA also
must ‘determine whether the client’s retirement will deprive
the client of military hospitalization before his or her death. If
so, will the client require extenswe hospxtahzatwn‘? Is the
client’s disease or: mjury ‘service connected, s0 that the
client may obtain VA hospital caré? In a worstcase scenario,
a dying patient can linger for weeks or months without hope
of recovery. .If the veteran spends his or her last days in a
private hospttal his or her family may have to absorb
s1gmﬁcant portrons ot' some very large medical bllls 172 Major
Peterson,

- W‘« A AR 8 {A.k?

16850 TJAGSA Pracuce Note Dependency and lndemmty Comperu'auan Rates, ARMY Law., May 1992, at 44; TIAGSA Pncnoe Note DIC Rate Increases,
ARMY Law., Ime199l at41 T, ST T S ‘ e

1690n 11 August 1992, the House of Represermnves passed # bill that would create a flat rate for all spousal DIC payments. See HR. 5008, 1024 Cong 2d Sess,
(1992). If enacted into law, this bill also would change the payment scheme for chrldrm 's DIC nnd would increase the maJumum amount of SGLI coverage to
$200,000. Seeid. ... . . . e , L .

1038 US.CA § 1922 (West Supp. 1992). =~ Con LAY e
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127 detailed malym of lhe medical remement srnmuon appears in Memorandum, Deputy Alslsunt Judge Advocate General, Dep't of Navy, subjecv Renremem
of Terminally-0ll Servitemembers (5 Mar. 1991). Legal ‘Assistance attomeys may obtain copies of this memonndum thmugh the Legnl Automation Amy-Wide
System Bulletin Board System (BBS) or the Naval Judge Advocate General Legal BBS (TERMILLHP). .
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Clarms Report
IR Umted States Army Clazms Serwce
1im'prop'erly A carrier most commonly will complain ihat it
has received multiple DD Forms 1840R with different dates in

the same envelope, or that the postmark date on an envelope
. differs substantially from the date of dispatch indicated on the

Personnel Clatms Recovery Notes

Proper Dispatch of DD Form 1840R

Periodically, the carrier industry complains to the Claims

Service that a claims office has dispatched DD Forms 1840R

1Dep't of Defense, DD Form 1840R, Notice of Loss or Demage (Jan. 1988, =~ '~

enclosed form. Obviously, many of these complaints involve

“notices that are close to the seventy-five-day limit.

P . s TS T . . TR SRt B S
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.'The General -Accounting Office (GAO). consistently has
upheld the presumption that the date of mailing for;a DD
Form 1$40R is the date of dlspatch recorded on the bottom of
the form. - It repeatedly has refused to address issues such as
camer recelpt or differing dates. Th1s presumpnon is impor-
tant to ‘the_ ovemment and to. claxmants It preserves the gov-
emment s right to recover from a Carner by reference to a
single enfry in fhe' clmms file,., Consequently, the Claims
Service does'not have t0’ worry abotit saving every envelope
with a postmark or sending each DD Form 1840R by certified
ma11 to prove dehvery S

''To avoid needless lmganon on thxs 1ssue. a claims® offlce
should mail each DD Form 1840R promptly -on the date
indicated-on the bdttom of the form.. Moreover, the office
should avoid sending multiple PD.Forms 1840R-with dif-
ferent dates in the same envelopes.: Finally, it should establish
procedures for receiving and.dispatching DD Forms 1840 and
periodically:should check to ensure that claims personnel are
following these procedures. At present, the GAO is deciding
the issue of dates of dispatch in our favor. We. need to work
hardtokeep 1tthatway ColonelBush S ey ;.

Reeovéri_on"rrivatelx OWned ‘y\’ehicle;Sl‘ripment"Claims “

This Claims Policy Note amends:the .-
guidance found in Army Regulation (AR)
27-20,2 paragraphs 11-24, 11-33, and 11-
35; and in Department of the Army Pamphlet
27-162,3 paragraph 3-21c. In accordance
withAR-27-20, paragraph. 1-9f, this..
guidance is binding on all Army claims

‘ persormel

Cid e g T e s

* In July 1992, the United States Army Audit AgeIle- R

(USAAA) issued Report NR 92-700—Damage Claims for
Privately Owned Vehicles Shipped Between CONUS and
Europe. In this report, the USAAA severely criticized the
present multiple-contractor system for shipping privately

owned vehicles (POVs), hoting 'that because eight or ten -
‘Separate contractors handle every POV -shipped, holding any .
particular contractor liable for damage to'a’POV can be

extremely difficult. The USAAA strongly advocated adopting
.a single-contractor. POV shipment system. Under a single-
contractor system, one contractor would be responsible for
moving each POV from origin to destination and would be
liable for any damage to the vehicle. To date, however, the
Military Traffic Management Command (MTMC) has not
accepted this recommendation. IR

The USAAA also examined current POV recovery pro-
cedures in Europe and criticized some aspects of this process. (-
To improve recovery on POV shipment claims under the
«current:multiple-contractor system, the United States Army

: i B ; L
Pl T : rookd
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*EDEP'TG’ ARMY RI!G 2‘7 20 LBGA.L vams CLAIMS (28 Fcb 1990) [her:maﬁerAR 27- 20]

‘3Dm’ TOFARMY, PAWHLBTZ‘I 162 LBGALSERVlcas Cums(lSDec 1989)

Claims Service (USARCS), has adopted the following policy
changes:

. a. POV shipment claims under $100.
The United States Army Claifns Service has* ™ '
. directed claims offices and command claims |
. services o close a POV shipment file 'when
the amount paid for damage (o the vehicle is R
~ less than $100.  All POV shipment'files =
“involving the loss ‘of items from v‘ehrcles REEEES
- 'will continue to be processed for recovery,” - -
regardléss of the amounts in question. Ithas: '+
been our experience that these claims almost
"--always involve pilferage occurring during
" inland transportation; e.g., [theft of] tool
'boxes, infant scats, seat covers, first aid kits, .7
» 1 tjacks, jumper cables, and radios. 'Enforcing
.i -0 restitation in situations involving lost items . -
.. is the most effective means to-motivate the  ; ..
;.. contractor to better police its employees o

o N

, b POV shlpmem‘ clazms over $2000.,1m.‘. |
Clalms off;ces will prioritize recovery ..
actions on certain POV shipment claims:

. (1) European oﬂices If the amoun( .
. paid on a POV shrpment claim is $2000 or

“'more, European field claims offices will
prioritize assembly of the filé¢"and will
forward it to United States Army Claims .. ...
Service, Europe, (USACSEUR) on the

" ‘twenty-first day after payment for recoveryx o
action. (To allow the claimant an oppor-

-+ tunity to request reconsideration, European ;- .:©
.« field offices should not forward such files.: - -
sooner than twenty-one days after payment.) */ - '
The USACSEUR will prioritize action on ..,

these files.

-

~ (2) Non- European offtces If the L
., . ..amount paid-on a POV shipment claim is, ..
i1, - $2000 or more, or.if it appears that the POV .. ..
was dropped or was mishandled severely in
shipment, a non-European field claims
office will prioritize recovery action on the
claim and will attempt to determine whether
an outport contractor, stevedore, or inland
transporter damaged the vehicle and can be
... held liable. Claims personnel should contact
»the outport, obtain the copies of the avail-
able documentation—including a copy of
7 .-the DD Form 788 (4] that accompanied the
vehicle—and attempt to establish where the
damage occurred. .

4Dep't of Defense, DD Form 788, Private Vehicle Shipping Document for Automobile (May 1982); see also Dep t of Defense, DD Form 788-1, Private Vehicle
Shipping Document for Van (May 1982); Dep't of Defense, DD Form 788-2, Private Vehrcle Shlppmg Document for Molorcycle May 1982) :
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- (a) If the DD Form 788 that accompanied o

‘1. .the POV. during shipment or other shipment ., - .
.documentation establishes that an outport.
contractor, stevédore, ‘or inland transporter: ‘

. damaged the vehicle, the office will assérta . .

demand against the responsible contractor, - .-
A contractor’s maximum liability on a POV - .
shipment is $20,000 (Item 190, MTMC
Frerght Traffic Rules Pubhcatron IA)

(b) If the documentauon estabhshes that -
damage occurred while the POV was in the
custody of a European outport, stevedore, or
inland shipment contractor, the office w111
forward the claim to USACSEUR.

, (c) If the documentation establishes that -
o thedamageoccurredwhrle the POV wasin
. the custody of government personnel the
" office will annotate the chronology sheet,
clase the file, and forward it for reu:ement_ '

(d) If the documentation suggests that
the damage occurred while the vehicle was "
in the custody of the ocean carrier (the Shlp) e

~ or does not establish whére the damage
- occurred, the office will forward the claim to ;
~ the Mtlltary Sealift Command for asseruon R
agamsttheoceanéamer ERE e

c. Pracessmg standards for actions by
. . USACSEUR. The USACSEUR command : -

- claims service will review [each] POV ship- "+ ="
ment file[] forwarded for récovery action -~ -
against the European inland carrier for 3«
potential liability within forty-five days'of: . '«
receipt. If negonattons with.a POV con- - -
tractor result in an impasse, USACSEUR
will arrange for dispatch of a contracting
officer’s final decision w1thm tlurty days

Although these changes wrll affect only a small number of
ﬁles they should improve the rate of successful POV recov-

_SSE¢ generally AR 27-20, supra note 2, ch. 11.. ‘

-eries. ' Questions ‘about offset actions against POV conu-actors
shou]dbereferredtoUSACSEUR Mr Frezza. poone ,

E i R
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New Codes for Fiseal Year 1993

The clarms accounung codes for ﬁscal year (FY) 1993 are
/identical to'the FY 1992 codes, except for the fiscal year
designator. This digit advances from' "2” *3” to denote’the
use of FY 1993 funds. , g '

The fiscal year desrgnator is the thzrd dtgrt in the first group
of digits in every claims payment or deposit accounting
classxﬂcauon Advancing this digit from “2” to “3” changes
the first group of digits fmm “2122020” to “2132020.” - For
example, the FY 1993 accounting classification for a per-
sonnel claims is as follows;

~ Payment: 2132020 22-0201 p20209911-j‘-:’f{
| 4230FAJAS99999 " e

* Deposit: 2132020 22-0301 P202099 1.
4230 FAJA §99999

Every claims office that pays claxms, whether electromcally
‘or by manual -voucher, must énsure that FY.'1993 has been
entered in the installation accounting system. It may do so'by
contacting the system admmxstrator at the semcmg t'mance
‘ofﬁce R SO ‘

Under no. ctrcumstances should a clatms ofﬁce use an FY
1992 fund cite for claims certified for payment after:the
beginning of FY 1993 (1 October 1992). :To determine if the
servicing finance office is using the correct fiscal code, the

-claims office should review the accounting classification

found on the bottom of the claims office’s copy of a finance-
igenerated payment voucher—that is, the pink copy of the
-payment voucher that the finance office sends to the claims
office. A claim certified for payment with FY 1993 funds
must begin with “2132020" for the payment to be effecuve
Major Lazarek. - . L ) ¥

CE L e el L

5o Labor an‘(;1‘]3111‘;)10yment LawNotes

OTJAG Labar and Emplayment Law O_ﬂice and
TJAGSA Admzmstrauve and Ctvtl Latzvmon g

Equal Employment Opportumty Notes
Equal Employment Opportunity Commission Remands
The Equal Employment Opportunity Compliance and Com-

employment opportumty (EEO) ofﬁcers to ensure that
agencies comply promptly with remand orders issued by the
Equal Employment Opportunity Commission (EEOC). In a

. remand order, the EEOC returns a complaint to an agency for
plaints Review Agency (EEOCCRA) recently directed equal -

action, generally allowing the agency only limited time in
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which 1o carry:qut:the order,. What an agency -must do'to
comply with a remand’ order ivaries Trom case to cdse. An
order may require an agency to execute a proposed disposi-
tion. Alternatively, it may direct the agency to issue a final
agency decision, or to tequest a heanng before the EEOC.
After issuing a remand order, the EEOC tracks the agency's
performance by computer. It also follows up.remand orders
by consulting with the EEOCCRA at least once each month
‘:;X‘v'(‘ P reecepiiniy
r-Many: agencies farl to respond promptly o EEOG remand
orders The Army's 6wn record is not spotless.: The EEOC's
Office of Federal Operations (OFO) recéntly cited the :Army
for noncompliance in a number of remand cases. Moreover,
in'May 1992, " EEOC: Chairmdn Evan Keinp Wrote to the
Secretary of the \Army, complainmg of- ‘eight cases in’ “which
‘Army actmues ‘had failed to comply with remand orders An
analysrs of these cases revealed the followmg

Army activities take too long to comply with EEOC remand
orders. The noncompliance incidents of which. Chairman
Kemp complained stemmed from remand decrsrons that the
EEOC issued between December 1990 and August 1991. The
EEOCCRA has emphasized 1epeatedly that an .activity must
give comphance letters top priority.- and must-notify the
EEOCCRA if problems or delays arise.
r\.‘,l ,t,,ﬂ, e el e f~"‘ gy s ¥ iy o x

-:In several mstances. Army acuvmes actually carned qut
remand orders, but failed 'to notify the EEOC Compliance
Office or'the EEOCCRA that: they. had done so. : Conse-
quently, the EEOC assumed that the activities had disregarded
the orders entirely. The outcomes of these cases show clearly
that-an-EEQ ‘officer ‘or-a labor counselor-assigned to an
‘activity :must-report the activity’s intérim or:partial "co'mph-
:ance with-a: remand order to the EEOC ina tlmely manner. ‘
oiy L uban Do sy ST I N R ST STt BT

~In some cases.xArmy acuvmes apparently. abandoned any
attempts at compliance after they encountered probléms in
‘executing remand ‘orders.. Not knowing what to do, command
representatrves simply" suspended ‘their efforts,: rather than
seekmg fuxther gmdance from the EEOCCRA“ R

v

The lag time 1nvolved in requesting, schedultng. and
completing United States Army Civilian Appellate Review
Agency (USACARA) investigations delayed the Army’s
compliance with remand orders. The failure of the EEOC to

identify cases clearly as remands also delayed the processing

of the cases. Command representatives probably would have
resolved the cases more quickly, had they realized that the
cases were remands.

L I B e s o d)
. L S NS 3 R
Two other areas of concern involvé complaints that are '

accepted when they should have been rejected and complamts

that are rejected when they should have been accepted A i

‘‘‘‘‘

which typically consist of unUmely complaints and complalnts
‘based on issues for which Tite VII}‘offers no redress. Even-
“qually,! an acuvrty w:ll drsrmss these complalnts often after

oo .lt,,‘ [ F“‘lf,,"'

VNI e O T I AR EP A UN I SR TR

¥ Civil Rtghts Actof 1964 Pub L. No 88 352 §§ 701 -716, 78 Stat. 287,:302

expending: considerable éffort and money'to process them.
Improper rejections may be.tracked more easily: The number
of remands is/growing, reflécting-an increasing niumber of
incorrect initial or'final actions by field activities. The
following table shows the number of EEOC remands, and the
percentage of agency 'actions: resultmg' ln EEOC remands,

over the past six years: Hm STERER T e
L N :

1992 (untll August) 42 (44%)

1997 el ©172'(49%)

21990 17 T 47(38%)

" '..-1989 :‘ RS RN 1 "’31 (30%)

P88 b T et 35 (16%)

1987 b 18 (22%)

Unfortunately. these statistics do not refléct cases that were
accepted erroneously Nevertheless, the table reveals ‘that labor
counselors and EEO officers must scrunmze acceptances,
rejecuons. and cancellanons much more carefully than they
have in the past. ‘

Currently, the ﬁEOC sends remand demsrons .and orders to
the EEOCCRA, which then faxes each dec;sron, 10 the appro-
priate actwrty The actmty must determtne whether to ask the
EEOC to reapen the decrsron. f the acg;rvrty requests a recpen-
ing, the EEOCCRA must dectde whether the request meets
reopening criteria. Unless the request. meets this standard, the
EEOCCRA wrll not forward itto the EEOC

Until recently. if the acuvrty presented no request 10 reopen,
the EEOCCRA would. prepare an implementation letter no
later than thirty days after it received the EEQC decision. An
implementation letter:repeats :verbatim the EEOC order to
which it.pertains. ' It-also specifies whenthe activity must
complete:particular actions. and to whom the acuvity must
submit interim and ﬂnal comphance reports ]

Effecnve 10 August 1992 the EEOCCRA modtfled this
procedure to expedite actions on remand. The EEOCCRA

“now will fax a packet to'the activity within five work days after
-the EEOC ‘issues a remand ‘decision.: The packet will ‘include

the EEOC decision, a summary of the procedures for request-
ing reopenings, and an lmplementatxon letter. The new pro-
cedure permits an actrJvrty to implement a remand order
immediately, instead of waiting for further directives from the
EEOCCRA, if the activity decides not to request a reopening.

A Iabor counselor should pay special attention to reopening

v criteria fo, ensure that the government wastes no time by’
" drafting futile'requests to reopen. Activities presently seek to

reopen approximately half of the EEOC’s remand decisions.

- The EEOCCRA! however, forwards only about seventeen
- percent of those cases to the EEOC and the OFO actually grants

less than five percent of the government’s requests for reopen-
ing and relief. \ "ot v T

Lo s ps [T wen Tl ey e
FIACSL AT HE U R PN E A B PR R E
“

Phoo Lo e i e G e el iy

17(oodtﬁedasammdedlt42USC §§2000=w2000e16(1988)) den Loneeaty
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rThe EEOC’s criteria for redpening its decisions are very
strict. It will reopen a decision only if: (1) Either party has
acquired new and material evidence that was not readsly
available when the EEOC issued the previous decision; (2) in
reaching the previous decision, the EEOC mlsrnterpreted a
law or regulauon or misapplied established policy; or (3} the
decision is so excepuonal that 1ts effect extends beyond the
case at issue. ‘

To ensure that activities submit only appropriate reopening
requests, the EEOCCRA -has agreed to send copies of remand
 letters to the Labor and Employment Law Office (LELO)
Office of The. Judge Advocate General The then will
coordrnate with. installation labor counselors etther tele-
phonically or through the Legal, Automauon Army-Wtde
System Bulletin Board System, 10 ensure, that reopemng
requests meet the governing criteria.. The, LELO glso will
publish practice notes in The Army Lawyer and the EEOCCRA
Bulletin about tequests 10 reopen,. cntena for revrew. and
relevant EEOC decisions. L Co [,

The EEOCCRA has determined that easy identification of
remand cases is crucial to timely compliance, - Accordingly,
the EEOCCRA has begun to identify all remand cases with
the prefix “RE.” Equal employment opportumty offices should
preface docket numbers with:this code in all. correspondence
generated in response to remand decisions. . Using this prefix
will alert all personnel involved that the complaint is a remand
and that it requires special handling. The code also will help

the EEOCCRA to track the remand. Labor counselors should-
watch ‘for this code when they review complaints and should’

assure that all remand actlons are coded properly

At the request of the EEOCCRA the USACARA has agreed
10 assign top priority 1o investigations triggered by remiands.”
An activity should forward a remanded case to the USACARA -

only if an investigation actually is needed. When an activity
_must request an mvesugatton, it should do so at the earliest

feasrble date to give the USACARA as much advance notice ‘,jf
as possible. The USACARA has asked activities to send it

advance notices by fax whenever possible; the USACARA
fax number is (703) 756-1425.

An activity also should keep the EEOC compliance officer
and the EEOCCRA informed of the status of each of its =

actions on remand. The points of contact in the EEOCCRA,
Ms. Dianne Rogers and Mrs. Chrystal Rivera, may be reached

at (703) 607-1450 or at DSN 327-1436 or 1437, If an activity

2Haithcock v. Frank, 958 F.2d 671 (6th Cir. 1992)
v M

31d. at 677 (citing Held v. Gulf Oil Co., 684 F.24 427, 430 (&h Crr 1982)) Gt

41d.

’Id ST

. 1
IR PR

: ‘Fedeml Labor Relations Auth v, Depa.rtment of the Navy.966 de 747 (3d Cir. 1992) (en ba.nc) ‘ o SR

p 7Se¢ Labor Rclanms Note Hame Addresse.r K’evuued—ﬁgam, ARMY LAw July 1992, at 43.

neglects to comply -with the terms of a remand: order within
the time limit establishéd in-that order, the EEOCCRA:will
notify the activity of this deficiency in a letter addressed
personallytotheacuvrty commander v s

Actmty and command labor counselors must coordmate
closely with their EEQ officers'and should involve themselves
in the process by which EEQ complaints are accepted, rejected,
and cancelled. A civilian personnel ofﬁcer also should be
involved in every remand case :

g
»{m:” R :lji‘v,.i::‘ Gieer B TR TA

... Sixth Circuit Reinstates le Action Based e
, . _ona “Contmumg ’Vrolation” Theory '

‘ In a case of ﬁrst tmpressron the Court of Appeals for the
Slxth Circuit' reytewed the requirements for successfully
allegmg the’ existence of a continuing vrolatton ina
dlscrrmrnatlon actron 2 A court ordmanly wﬂl dismiss’ a
drscrrmmatron clarm as unumely unless the defendant s
alleged misconduct occurred within a prescnbed hmrtauons
period. “Under the conhnumg violation theory, h0wever a
plaintiff may challenge ‘an ongoing, continuous series of
discriminatory acts . . in their entirety as long as one of those
dlscnmmatory acts, falls wrthm the lmutanons perrod "3

In reversmg the drsu'rct court s dtsrmssal of the complamt
in the instant case, the Sixth Circuit held that a plaintiff need
not invoke the continuing violation theory expressly during an
agency 's administrative ‘disposition of ‘the- complaint to pre-
‘serve a civil cause of action#' ‘The court found that a civil cause
of action shall survive if the continuing violation theory is
*gvident from'the charges the plamuff ongrnally filed under the
EEOC regulattons S

l.abor‘ﬁeldtionanotes‘ o

Release of Home Addresses—The Saga Coutmues

“The Court of Appeals for the Third Circuit, sitting en banc,
recently ruled that an agency must: provide the home addresses
of bargaining unit members to the union representing those
employees § As prevrously reported in The Army Lawyer,? the
circuits are split on this issue. With this ‘decision, the Third
Circuit joins the Fourth and Ninth Circuits in holding that

home addresses must be released to unions.? The First, Second,

AR

“'88ee generally Federal Labor Relations Auth. v. Department of the Navy, 958 F.2d 1490 (9th Cu' 1992); Depan.mem of Health & Human SCW' v. Fﬂdﬁﬂl Labor
Relations Auth., 833 F2d 1129 (4th Cir. 1987), cert. dismissed, 488 U.S. 880 (1988). o - C ;
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 and District of Columbia Circuits, however, have refused 10
¢ompel agencies to release addresses.?. ‘Given the split between
the ‘circuits; labor :counselors should review requests for

release of home addresses carefully and should notify: Depart- -

ment of the Army officials if a union requests the release of
home addresses of employees working on an installation
located within the Third, Fourth, or Ninth Circuits.' - {1

IR ‘“} SERTIR L - .
District of Columbia Circuit Rejects .  :
Federal Labor Relations Authority’s
“Clear and Unmlstakable Wawer” Doctrine

For the second t1me m ’as many months, the Court of
Appeals for the District of Columbia has castigated the Fed-
eral Labor Relations Authority, (FLRA).10 The Ilate court
vacated and remanded the FLRA s dec sion in National
Treasury Employees | Unionl! Tn that 1991 cision, the FLRA
stated that A union ha's”a statutory right to designate } its own
reprcsentauve 12 Unless the union clearly and unmtstakably
waives thts nght in a negottated agreement, an agency that
rel:uses to. recognize. the’ union’s des1gnated representatlve
comnuts an unfaxr labor practtce (ULP) 13

“'Thé -appellate court held that the “FLRA apphed the ‘wrong
standard' "'Overruling the FLRA' decision, it held that the
proper resolution of a ULP complaint depends on an
mterpretanon Of the negot:tated agreement. not on whether the

i .,-“l’;:x
HpTeL

union “clearly and unrmstakably watv " the statutory nght in
theagrt:ement.14 R IR TS ST N O B

L l : ol e i
ro ‘ e

Merlt Systems Protection Board Upholds Removal
as an Appropriate Penalty
for Falsrl‘ymg an Employment Document -

“The Ment Systems Protectlon Board (MSPB) recently
upheld an agency’s removal of an employee for falsifying an
initial employment document.!S’ When completing a question-
naire, the appellant, a GS-12 contract specialist, lied to con-
.ceal that he once had been arrested.16 He lied about his prior
arrest again dunng several oralinterviews. The MSPB decision
afﬁrmed the employee’s ‘removal, overturning an ‘initial déci-
sion in whlch the admmlstratlve judge had ‘mitigated the
removal to a thirty-day suspension.l? The MSPB ‘specifically
found that the scriousness of the offense justified removal:1®

[

Share Thrs Inl‘ormatlon w:th the Rest of the Team

B Be sure to pass these Labor and Employment Law Notes fo
the rest of the labor-management team. Share this information
w1th ,your civilian personnel ot’licer and your EEO officer. l

9Se¢ Fedeml hbor Relattons Auth v, Depanment of Veterans Affatrs 958 F.2d 503 (2d Crr 1992). Fedeml Labor Rdauons Auth v. Depanment of the Navy.
941.F.2d 49 (lst Cir. 1991); Reed v.:National Labor, Relations Bd., 927 F.2d 1249 (DC Cir. 1991), cen demed 112 8. Ct 912 (1992). See generally Labor
Relauons Nole Supra ndte'l at 43 .

lﬂlmemal Revenue Scrv V. Fedeml Labor Relatwns Aul.h 963 F. Zd 429 (D C. Cir. 1992); see also labor Relmom Note, Dutru:l of Cqumbla Court of Appeal:
Holds that Two Federal Labor Relations Authority Decisions Lack "Any Coherent or Rational Explanation”, ARMY Law., July 1992, at 43 (discussing Manne
Corps Logistics Base, Albany, Ga. v. Federal Labor Relations Auth., 962 F.2d 48 (D C. Clr 1992).

1139 FL.R.A. 1568 (1991) vacated and remanded sub nom. Internal Revenue Serv. v, Federa.l leor Relauons Auth 963 Fad 429 (D C. Gr 1992) L p ; ‘
! . R y

12/4, ot 1574, W S R SEU Hog S ot gt

Sy L

13/4, The FLRA adopted the “clear and unmistakable waiver” test 10 prevent unions from mﬂ"enng unfatr penalnes for eleeung to pursue complamtx under ULP
proeedum See ad at 1573 (notmg that 5 U.S .C. § 7116(d) (l 938)precludes a party from filing 2 gnevanoe mce the | party elects to pursue the mmer th.rwgh ULP
procedures). o v ‘ v

14Intemal RGVenue Serv. v. Federal Labor. Relnums Auth., 963 F.2d at 433.
g lswnlhmis vi Execuuve Oﬁiee of the Presndent, 54 MSPR: 19 (1992)
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Procurement Fraud DlVlSlon N ote
Procurement Fraud Dzvzszon, OTJAG

ment Fraud Division (PFD), Office of The Judge Advocate
General (OTJAG), have presented an annual Procurement

Recent Developments

Restructuring of g e PP ) . - o
it 1 iFraud Advisor’s Course. The training that military attorneys
Army Procurement Fraud Advisor Tramzng
Begins 30 November 1992 - .., .. . have received in this course ‘undoubtedly has contributed to

“" the successes of the Army’s procurement fraud and coordina-
- Since. 1987, instructors ‘at The Judge Advocate General’s : ; :tion of remedies programs. Nevertheless, a review of the
School (TJAGSA), assisted by personnel from the Procure- "' comments of students, instructors; and senior judge advocates
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revealed that PFAs could be trained more effectively if the
existing program of instruction were divided into two separate
phases. 'Accordingly, the Procurement Fraud Advisor’s
Course has been replaced with following two new classes:: the
Basic Procurement Fraud Course and the Advanced Procure-
ment Fraud: Workshop

The Iudge Advocate General’s School wﬂl offer the Bas:c
Procurement Fraud Course annually,’ This two-day course
will provide students with fourteen hours of basic instruction
on the legal and practical aspects of advising installation-level

contracting personnel and investigators about contract fraud

issues and referring fraud cases to’ appropnate agencies.
Instructors from TJAGSA will teach a variety of topics,
1ncludmg coordination of remedies; indicators of fraud;
criminal mvestlganons, product substitution; cost principles;
defective pncmg, contract, civil, and administrative remedies;
and actions aéamst government employees. The course will

be open to active duty and Reserve Component judge advo-

cates, and to civilian attoreys employed by the federal gov-
ernment who have been detailed as PFAs or procurement
fraud and irregularities coordinators, or who are expected to
serve in either capacity in the future. All newly assigned
PFAs should ‘attend this course.

The 1st Basic Procurement Fraud Course (SF-F36) will be
held at TJAGSA from 30 November to 1 December 1992.
Staff Judge advocates and command counsel may obtain
quotas for this course only through the Army Traimng
Requlremcnts and Resources System (ATRRS). The ) pro-
cedures for obtaining a quota are described in this issue of The
Army Lawyer in CLE News, infra page 62. Should you have

any problems or -questions about ATRRS, please contact the . .

TJAGSA point of contact, Mrs. Hazel Oldaker, at (804) 972-
6307.

The Advanced Procurement Fraud Workshop is a three-
and-one-half-day workshop that the PFD will offer on an
eighteen-month cycle. The workshop will cover advanced
topics, such as working with criminal investigators; per-
suading local United States attorneys or the Department of
Justice to act on procurement fraud cases; emerging areas of
fraud; and recent developments in civil, contractual, and
administrative remedies. It also will include hands-on training
on procurement fraud problems and seminars on procurement
fraud issues that are unique to major commands.

The PFD probably will conduct its first advanced workshop
in Arlington, Virginia, during the week of 18 May 1993. The
advanced workshop will be open to anyone serving as a PFA
or performing a related mission. The PFD point of contact for
this workshop is Ms. Christine McCommas. She can be
reached at (703) 696-1550, FAX (703) 696-1559. Please
contact her if you have any questions regarding the new
structure of the PFA Training Program or if you have any
ideas you would like to see incorporated into the advanced
workshop. Lieutenant Colonel Rothlein,

The Effect of Suspensior. and Debarment
on a Contractor’s Ability to Obtain
Export Licenses and Security Clearances

: Most ‘contractors are sensitive to the harm their reputations .
may ‘sustain if they are suspended or debarred. They under-
stand that their competitors may use suspensions or debar-
ments to discredit them. Suspension and debarment, however,
have'many ramifications that a contractor may not understand
until it actually faces them. Two lesser known consequences
of these actions involve export licenses and security clearances.

Any contractor that wishes to export goods mentioned on -
the United States Munitions List must obtain an export license
from the State Department. The State Department will deny a
contractor’s application for a license if the applicant has been
suspended or debarred. If the suspending or debarring agency
has acted against a division of a company, rather than the
entire company, only the offending division will be affected.

The State Deparlment may leam of an applicant’s suspen-
sion or debarment from several sources. ‘A contractor whose
business requires an export license must inform the State
Department within five days of being notified that it has been
suspended or debarred. Moreover, the State Department’s
Office of Defense Trade Controls (ODTC) electronically
reviews the General Services Administration (GSA) lists of
parties excluded from federal procurement or nonprocure-
ment programs each day. By reporting new additions as they
appear on the lists, the ODTC prevents the issuance of export
licenses to suspended and debarred contractors.

Without an export license, a company may not export
goods mentioned on the United States Munitions List, even if
it already has contracted to do so. Accordingly, a suspension
or debarment may curtail an exporter’s income severely, even
if the exporter rarely contracts with the United States.

Suspension or debarment also has a traumatic effect on a
contractor’s eligibility to work on classified projects. The
Defense Investigative Service (DIS) receives copies of all
suspension and debarment letters. The DIS immediately will
invalidate a site clearance held by a suspended or debarred
contractor. If only a division of a company is listed, only the
offending division will be affected. When the DIS revokes a
contractor’s site clearance, the contractor must cease work on
any government contract that requires a security clearance. It
may resume work on the contract only with the express
approval of the contracting officer.

Army lawyers serving as procurement fraud advisors are
uniquely situated to inform contract personnel of the limi-
tations the ODTC and DIS can place on contractors. When an
errant contractor is involved with substantial overseas or
classified contracts, an ODTC or DIS action can be a forceful
admonition. Major Wittman.
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Military Traffic Management Conumand Regulation for
Duqualy‘ymg T)'amportaaon Carna'r

The Mrhtary Trafﬁc Management Command (MTMC), the
military traffic and land transportation:manager for the

Department of Defense (DOD), procures transportation services -
for every DOD component. One directive gaverning MTMC.
operations should be particularly interesting to Army procure-,

ment fraud lawyers. Military Traffic Management Command;
Regulanon 15-11 allows MTMC temporarily to prohrbrt a
carrier from lransportmg freight, persanal property. or pas-.
sengers for the DOD, either by disqualifying the carrier or by
placing the carrier in a nonuse status. Both actions protect the
government temporanly from a carrier who fails to comply
with applrcable laws rules regulauons or contract terms.

“The regulatron predrcates dlsquallfrcanon on a carrier’s

failure to perform in accordance with the terms of a procure-
ment.2 The procurement in question may be consummated:
through' formal contracting procedures under the Federal
Acquisition Regulations or through the use of a government
bill of 1ading.3 One example of -unsatisfactory performance
that would justify a disqualification action is a carrier’s failure
to: provide ‘exclusive use services in breach of .the parties d
express agreement that these services would be provrded.
The Eastern or Westem Area Commander, MTMC may
disqualify. a:carrier for not more than 180 days.? .The Com-
mander, MTMC, normally, may not disqualify,a carrier for
" more than two years.5 A carrier may be disqualified from’
specific routes or types of shrpments or from all routes and all
shipments.6

1 ! ooy
. . R

~Nonuse is predicated on a deficiency in the cafrier’s gualifi- -
cation 1o participate in the appropriate transportation program.?
Typical ‘deficiencies include using unsafe equipment: and

failure to thaintain required insurance, bonding, or licenses.8 :

A carrier typically will be -placed in nonuse until it has
corrected its deficiency.® Additionally, a-carrier may.be
placed in immediate nonuse for not more than thirty days
pending a board hearing if exigent circumstances indicate a

‘ need for 1mmedrate g0vemment protecuon L ST

The procedural due. process requlrements for a dxsquah
ﬁcauon or nonuse action resemble the procedural requirements .
for a suspension or a debarment.!! : Supporting documentation
may: be obtained from transportation specialists-at the-
movement’s origin or destination, MTMC surveillance teams,
special agents of the affected service, or affected citizens,
This information js drssemmated to the appropriate area com-
mand or to Headquarters. MTMC w1th a recommendauon for
board action.'2 If approprlate a review board will be con-.
vened to determine the need for protective action. 13 'The,
command will provrde the carrier with written notice of the
intent to convene a board and the allegauons that the board
w111 consxder 14 The carrier is enutled 1o respond to the alle-
gations,15 to appeal an unfavorable board decision,16 and tobe,
represented by retained counsel.

.

Dependmg on the operal:mg dlrectorate mvolved, the board
may be desrgnated asa passenger reyiew board or an’ area
command reyiew board. A legal advisor may attend as a non-
voting member of the board 17 The legal advisor must ensure
that any board decrsron to d1Squahfy a carrier, or 1o place 1t m

(IR ,‘\‘ .

1IMILITARY TRAFFIC MANAGEMENT COMMAND Rm 15- l Boards Comarrraas AND Comssrons PROG!.DURB POR Drsou;ummo AND PLACING CAiuunns .[N

NONUSE (12 Dec. 1984), - i -
zldpm 547 ‘ -
3Seeid. - U ot il
‘fd.pare.3a. .
5S¢e|d' T L
Sdpan.Sh e
i g B L T

19/ para. 66. © S S
11See generally l'd.para.6. R

lzld para 6a L A Pl “m;»'i

1314 pomr T S TP T R Ao o

llsee ‘d pam ﬁam ' ! R e T [P P
H AT

15See rd para. 6a(2) A carrier may respond “m wnung in person, or. by telephme emfermoe Sce id. -

16See id. para. 10.

178See generally id. para. Ta.

o i 5 . h v " N
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nonuse, is supported by substantial ewdence Minutes of

every board hearing must be recorded and these records must
be maintained for three years after the board meets 18

After considering the evidence, the board may vote to take
no action, to place the carrier in nonuse, or to disqualify the
carrier. If the board d1squahﬁes a carrier, it may suspend all
or part of the dlsquahﬁcatwn 19 If a carrier’s unsatisfactory
performance recurs dunng the penod of suspended disquali-
fication, MTMC may vacate the suspension and impose the
original disqualification without convening a hearing.20 Alter-
natively, it may initiate a separate review ‘board action o con-
sider the new violation.2! If it does so, it must afford the carrier
the procedural rights described above. A disqualification
action by MTMC does not prohibit the Army from taking a
separate suspensron or debarment action.

Addluonal mformatlon about dlsquahﬁcatmn and nonuse
actions may be obtained from the following contacts: Mr.
Ramon Morales, Headquarters, MTMC, at DSN 289-1580 or
(703) 756-1580; Mr. Richard Blakely, MTMC. Westem Area
Headquarters. at DSN 859-2921 or (510) 466-2921 Captain
Larry Brady, MTMC Eastern Area Headquarters, at DSN 247-
7122 or (201) 823-7122; or Mrs. Christy Kern, PFD, OTJAG,
at DSN 229-1550 or (703) 696-1550. Mrs. Kem.

A New Spin on Surery Fraud—
' F ailure to Disclose Bond Obhgaaons
! { E D
The terms of a solxcntauon for federal procurement may
require a bidder, to provide a guarantee with-its bid. This bid

1814, para. 7c
1974, para 7d(5). .
214,

L ST A Ty

guarantee—typically a bond signed by a surety—assures the
govemment that the bidder will not withdraw its bid w1thm
the period specified for acceptance. It also helps to ensure
that the bidder will execute a written contract and furnish the
requtsxte performance and payment bonds.

The surety on a brd guarantee may be a corporauon or an

» mdxvrdual An individual, however, may be excluded from

, acting as a surety on a government contract for failure to dls-
close his or her bond obligations.22 An individual surety
excluded on this basis is placed on the GSA lists of parties

. excluded from procurement and nonprocurement programs
,and, therefore, cannot be awarded a government contract..

. In a case of first i impression, the ‘Ammy recently proposed
two individuals for debarment for failure to disclose bond

obhgauons Oné6 Apnl 1990, Mr. Jim Brown and Mr, Robert
Holloway s1gned a bid bond on behalf of a government
contractor who had bid on a contract to replace floor tiles in

- several buildings at Fort Campbell, Kentucky. Four days
later, the same two individuals signed bonds on behalf of a
. contractor on a different project, falsely stating that they were

not sureties on any other bond. The Fort Campbell contract-
ing officials noticed the misrepresentation and reported itto
the PFD. , o o

| By overstatmg assets understatmg llabllmes or fallmg to

disclose other bond obligations, a dishonest bid surety can
.-expose the government to a significant risk of loss. Con-
tracting officials and PFAs should watch for similar surety
 fraud schemes and should report them promptly to the PFD.
MaJor Chapman

2GmvERaL SERYS. ADMIN. £ AL, PEDRRAL ACQUISITION Ric. 28.203-76)2) (Apr. 1,1984). ~ '

B1d. gt 28.203-7(c), (e)-

Criminal Law Division Notes @ .

Criminal Law Division, OTJAG

- Ordering Reservists to Active Duty o
for Disciplinary Proceedings

Over the past two years, the Criminal Law Division, Office
of The Judge Advocate General (OTJAG), has received eight
requests to order Reserve and National Guard soldiers to
active duty for courts-martial. The infrequency of these requests

d suggests that commanders and judge advocates believe tnat

activation actions should be reserved for egregious cases. The
purpose of this note is to dispel this perception.

Article 2(d) of the Uniform Code of Military Justice
(UCMJ) empowers active duty general courts-martial con-
vening authorities to order Reserve or National Guard per-
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sonnel to acuve duty Thrs authonty is hot subject to senous
challenge LR , R

Reports of criminal misconduct arlsmg after Operatlons
Desert Shield and Desert Storm provoked a recent increase in
Reserve Component activations. Four of the eight Reserve
and National Guard soldiers for whom activation orders were

requested were charged with commxttmg offenses while serv-

“ing in T1tle 10 status during thelr deployments to Southwest
"Asia.

The' erght requests came from Fort’ Shendan Fort Leonard
Wood, Fort Lewis, and Fort Drum. Each request to approve
orders calling a soldier to active duty for disciplinary purposes
has been approved, or presently is being processed for approval.

"The eight soldiers involved have been accused of committing

‘@ variety of offenses—among them, larceny of a M16Al rifle
‘and a Kevlar vest, assault upon a superior. ‘commissioned
" officer, assault upon a trainee, usrng abusive language toward
"trainees while serving as a training noncommissioned officer

* (NCO), travel fraud (committed by submitting a false official

travel claim), larceny of government property, and unlawfully
1mporl:mg captured Iraqr weapons and ordnanc:e ’

The reIaIJvely s1mp1e procedure for requesting approval is
set forth in Army Regulation (AR) 27-10.2 Under this pro-

“cedure, an active duty general court-martial convening author-

ity may order & Reservist or member of the National Guard to
involuntary active duty to appear before an investigation
pursuant to UCMJ article 32, to be tried by court-martial, or to
undergo nonjudicial punishment proceedings pursuant to
UCMT article 15. The process rises to the level of the Depart-
ment of the Army only if the soldier might be confined after
activation. When a convening authority wishes to impose
pretrial confinement, or to allow a court-martial to impose
confinement as a sentence, he or she must submit the proposed
activation order through the Criminal Law Division, OTJAG,
1o the Assistant Secretary for Manpower and Reserve Affairs.?

An activation request should consist of the following docu-
ments: )

A request for secretarial approval of the
order calling the soldier to involuntary
active duty.

* A copy of the activation order.4

* A copy of the charge sheet.

e A copy of the' report of i mvesugauon or a
summary of the ev1dence supportmg the \
charges. = -

In drafting acuvauon ‘requests Judge advocates may wrsh to
, use the followmg sample request asa gulde L
‘ MEMORANDUM FOR Headquarters.
" Department of the Army, Office of The Judge
Advocate Genéral, ATTN: DAJA- CL
‘ Washmgton D. C. 20310-2200 -

~ SUBJECT: Request for Secretary of the '
Army Approval of Order to Involuntary ‘"
"Active Duty ‘

1. Purpose. To obtain Secretary of the
~ Army approval of the order to involuntary'
active duty of SPC Will Tu Steel, 000-00- -
0000 Headquarters and Headquarters Com- ' -
e pany, l23d Transportation Battalion, 1123
" Campbell Drive, Woodville, Oregon for the -
purposes’of an investigation pursuant to -
" article 32, Uniform Code of Military- Jusuce ok
(UCMYJ), and possible trial by court-martial. !

2. D1scussron

a. The charges in thrs case mvolve vio-
lations of UCM]J articles 121 and 108—
respectively, larceny and loss of government
property. SPC Steel wrongfully tooka =
M16AL1 rifle from the unit arms room and
transported it to his residence. When he . ..
heard through a friend that the weapon had
been reported missing and the unit was
initiating a recall of personnel, he threw the
rifle into the Willamette River. The rifle
never was recovered. These offenses occurred o

. while SPC Steel was performing annual
training at Camp Rilea, Oregon.

b. The charges were preferred on 10 Jan-
+uary'1992. The unit commander forwarded
the charges to this command and recom-
mended trial by general court-martial. Copies
of the charge sheet and the commander’s

- memorandum are enclosed.

v L
(I SAT T N A T A T AL

1 Murphy v. Garret, 29 MJ. 469 (CM.A. 1990); Robert E. Reed & Daniel G. Jarlenski, Procedures and Issues Relating 1o the Courts-Martial of Reservists, 32 A.F.
L.Rev.331 (1990). TIAGSA Practice Note, The United States Court o_fMduary Appeals Addresses the Reserve Jurisdiction Act, ARMY Law., May 1990, at 60.

2Dup TOF ARMY Ruo 27 10, LBGAL SERVICES; qu'mw JusTice, pm 21 -3 (22 Dcc. 1989) [hemna:ftcr AR 2‘7-10]

3/d. para. 21-3b. The Secretary of the Army has delegated the authority to approve mvoluntary activations for drscrphnary action mvolvmg depnvaucn of liberty to

the Assistant Secretaty of the A.tmy for Manpower and Reserve Affam

,‘The authonty line for an acuvanon order should cite 10 U. S C. § 802(d) (1988) Telcphone Intervrew wuh Scrgcant Ma_|or Jack Pendleton Hcadquaners U S.

"Army Personnel Comimand (22 May 1992).
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. ¢. . In accordance with UCMI article 2(d)

- ,and Ammy Regulation 27-10, paragraph 21-
3, SPC Steel was ordered to involuntary ‘
~ active duty by the general court-martial con- o
vening authority, the Commanding General e
XL Corps, on 15 January 1992 for an inves-

tigation pursuant to UCM]J article 32 and
possible trial by court-martral A copy of
the orderis enclosed.

d. 'SPC Steel currently resides at 934

Parkson Avenue, Beaverton Oregon 97000, ’.

. POC is CPT Lena Sharp, Office of the
- Staff Judge Advocate, XL Corps, Fort

Canby, Washington 98000. Her telephone
number is DSN XXX-XXXX/XXXX

s 3, Recommendauon That the Secremry of
' 'the Army approve the order to mvoluntary

actwe duty of SPC Wlll Tu Steel

when administering nonjudxcral punishment pursuant to
UCM]J article 15.7 The mqurry focused on whether the
imposing commander may require soldiers assigned to the
commander’s unit to attend article 15 hearings.  These pro-
cedures were bemg considered as a method of detemng soldlers
from engagmg m mrsconducl. St
|

Thrs note addresses the beneﬁts of, and potential problems
associated with, conducting nonjudicial punishment publicly.
Before evaluating the wisdom of such a hearing, however, one
should consider its legality.

' The Legality of Public Hearings

Neither the Manual for Courts-Martial,® nor the applicable
Army regulation,® expressly d1scusses the type of public
hearing mentioned in the inquiry we received. Nevertheless,

both sources clearly permit commanders to conduct such hear-
ings. The Manual for Courts-Martial provrdes in pertinent
part, that

The example provided above should serve only as a gulde It
does not represent a required fonnat

- The Army Reserve and the Army Nauonal Guard comprise
over half of the. Army’s total deployable forces. Maintaining
Reserve Component unit readiness for early deployments will
remain a priority.5 - Enforcing the same disciplinary standards
for all soldiers, active duty and Reserve, will enhance unit
morale and efficiency. The activation procedures set forth in
AR 27-10 should ensure that commanders never hesitate to
bring a suspected offender to justice merely because the request
for orders activating the suspect must go to the Department of
the Army for approval.6 The interests of justice, the need to
maintain good order and discipline, and the avarlablllty of
resources Io try the case: should guide a convemng authonty s
dec1s1on Lreutenant Colonel Foote ‘

Public Hearlngs for Non]udlclal Pumshment

Introducuon

The Criminal Law Division, OTJAG, recently was asked

whether a commander rightfully may conduct a public hearing

(1) . . . Before nonjudicial punishment may

- be imposed, the servicemember shall be .
- entitled to appear. personally before the .. . -
-authority who offered nonjudicial punish-

~ ment, except-when appearance is prevented

by the unavailability of the nonjudicial

punishment, authonty or by extraordinary -

circumstances, in which case the service-
member shall be entitled 1o appear before a

'person designated by the non_uudrcral pun-

ishment authonty . If the servicemember

' requests personal appearance, the servrce- ‘

member shall be entitled to:

(G) : Have the proceeding open to the ;;ublic
-; unless the nonjudicial punishment authority
-determines that the proceeding should be

closed for good canse . . . or unless the pun-
ishment to be unposed w111 not exceed extra
duty for 14 days, reslnctmn for 14 days, and

" anoral repnmand

5U.S. ARMY WAR CoLLEGE, ARMY COMMAND AND MANAGEMENT: THEORY AND PRACTICE, 1990-1991, at 13-14 to 13-17 (1990).

SFunding also may be a significant pragmatic issue for the convening authority to resolve. Army Regulation 27-10 presenily provides, “Costs associated with
See AR 27-10, supra note 2, para. 21-24. - This provision has been criticized as
unfairly placing the entire financial burden on the Reserve Component. The following revision, which has been staffed for comment, would shlfl the cost to the

disciplining [Reserve Component (RC)] soldiers will be paid out of RC funds.”

component initiating the action:

Costs associated with disciplining RC soldiers per paragraph 21-3 (below) will be bome by the component initiating the UCMYJ action. An
order to involuntary active duty will cite Reserve Personnel, Amy, (RPA) funds or National Guard, Army, (NGPA) funds when the °
, activation is initiated by an RC commander Mrlnary Person.nel Army (MPA) appropriations will be cited when the acuon is initiated by an

L Active Army commander.’
7TUCMT art. 15 (1988).
8 MANUAL FOR COURTS-MARTIAL, United States (1984) [hereinafier MCM].
9See generally AR 27-10, supra note 2.
10MCM, supra note 8, pt V, § 4c(IXG).
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'I‘he Manual Jor Courts-Mamal a.lso provrdes that subject
to the approval of the nonjud1c1al pumshment authorlty a
service jmember may decline to appear personally at his or her
article . 15 ;hearing.11 ‘A servrce -member,, however. has “no
absolute right to refuse to appear personally. before the person
administering the nonjudicial punishment proceedmg 712 By
implication, the service member also has no absolute right to
refusé the 'entitlements assocrated w1th personal appearance,
including an open hearing.13 - T A

Army Regulation 27-10 expressly recognizes that the
nonjudicial punishment authority can conduct a hearing
publicly, despité the servick member’s request to the contrary.
Paragraph 3-18 of AR 27-10 provtdes. in pertment part,
“Ordmanly, [artrcle 15] hearmgs are open However, 2
soldier; may request an open or closed hearmg In all mses
the imposing commander will, after cons1denng all the facts
and cucumstances. determine whether the hearmg wrll be
open or closed.”14 ‘

Of course, the nonjudicial punishment authority may not
deny a request for a closed hearing arbitrarily. .Nevertheless,
neither the Manual for Courts-Martial; nor AR 27-10, specify
whether “good cause,”'S or some lesser ‘standard, applies to the
denial of such a request Regardless of the standard employed,
the deterrent effect ‘or other benefrts that ostensrbly would
derive from a public hearing could COnsutute sufficient bases
for denying a soldier’s request for a closed hearmg On the
other hand, the commander’ s desrre to enhance deterrence or
to achieve other benefits does not obviate the need for a case-
specific determmatmn whether o grant a soldrer 's request that
the nonjudicial pumshment hearmg be closed.

An “open hearing,” as used in connection with nonjudicial
punishment proceedings, need not be held before 2 mass
audience. 'Army Regulation 27-10 explains'that “an open
hearing is.a hearmg open 16 the pubhc but does riot require the
commander to hold the proceeding in'a location different from
that in which the commander conducts normal business, i.e.,
the commander s office.”6 Often, an open hearing will involve
the attendance of no more than a few individuals, in addition
to the persons actually participating in the’ hearing. Indeed,
the few nonparticipants sometimes will be present at the

request of the soldier who has been offered nonjudrcral pun- .

ishment.

(ISP

e T P A IR I S PO RV
14 pt. V, § 4¢(2).

12/4,pt. V, 1 4 malysu. app 21 ltA21 106

. proceedings publlcly

In summary the open heanngs contemplated in the inquiries
are pemutted. 'I'hey may, ‘be conducted even over the objec-
tion of the accused A commander however, should consider
each case carefully to detenmne the wrsdom of conductmg the

; ;r-;rvr:, v F

CEosi ﬂ T

: Beneﬁ‘tsof i’ulalic Hearmgs

Wise use of public hearings for nonjudicial punishment can
help a comiriander to achieve 'several interrelated goals. Among
the most important of these are increasing the respect soldiers
feel for their | leaders, demonstrating the fairness anid effective-
ness of the mrhtary chsciplmary System and enhancmg deter-
rence.

: RN

Ignorance breeds mistrust,  This truism is especlally perti-
nent when applled toa soldrer s percepuons of his or her
leader’s enforcement of military dtsclplme When' soldiers
learn of the imposition of nonjudicial punishment within their
unit primarily through the account of the soldier receiving the
punishment, the perceived fairness of the punishment, and of
the commander who imposed it, often will suffer. On the other
hand, a commander. can earn the respect of his or her subordi-
nates if he or she openly conducts fair disciplinary proceedings,.
reaches supportable findings, and imposes just-punishments.
Sumlarly. first-hand knowledgc that a unit’s disciplinary
system 'is just enhances’ soldiers® respect for that system.
Soldiers respond better to dlscrplme that they beheve to be
admrmstered fatrly o

With enhanced drscrplme comes enhanced deterrence. Seelng
lherr commander address a comrade s misconduct’ expedl-
uously and appropnately by u'nposmg non_,udrcral pumshment
probably will discourage soldiers from engaging in miscon-,
duct. Accordingly, public hearings can serve the legmmate
goal of general deterrence, even as they specifically deter and
rehabilitate the soldiers being disciplined.

L.t ! Potentzal stk.r afPuinc Hearmgs
EERT Y P 2 A

As with any discretionary actmty. the use of pubhc hearmgs
for nonjudicial punishment is subject to abuse. Moreover,

-+t «even the most well-intentioned commanders must evaluate the

13The soldier also is entitled 10 n-.oerve a nghts warnmg ltatement in accordance with UCMJ lmcle 3l(b) 10 be accampamed bya spokesperson to 'be informed of
the pertinent information against the soldier; to examine the evidence that the nonjudicial punishment authority intends to consider; to prcsent miatters in defense,

extenuation, and mitigation; and to present reasonably available witnesses. /d., pt. V, § 4¢(1) (A)-(F).

14 AR 27-10, supra note 2, para. 3-18¢(2).

LR [T N AREA LI T S v PN . . .
! [RR I S S S T R i i st

15Cf. MCM, supra note 8, pt. V, § 4c(1) (G) (good cause required to deny a request for an open hearing).

16 AR 27-10, supra note 2, para. 3-18g(2).
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problems that could arise from public hearings before decid-

ing to conduct nonjudicial punishment proceedmgs publicly

before their units.

Initially, a commander must realize that an article 15 hear-
ing is not a judicial forum. In most cases, the commander will
lack legal training, the soldier will not be represented by
counsel, and a judge advocate will not parhcrpate on behalf of
the ‘prosecutton Consequently. the benefits of a pubhc
hearmg could be outweighed by procedural u-regularmes,
problems of decorum and humiliation of, the accused.!?’ |

If conducted regularly within & unit, public proceedings
could chill requests for open hearings, as soldiers in the unit
seek to avoid mass public scrutiny of their alleged misdeeds.
The specter of a public hearing likewise could move accused
soldiers to request *representation” at hearings by civilian
attorneys or by military defense counsel.l?. Furthermore, a
soldier faced with the threat of quasi-judicial public examina-
tion of his or her alleged misconduct well may ‘decline
nonjudicial punishment and demand trial by courts-martial.19

' Conductmg public hearings before a mass audience might
raise ‘serious questions about the impartiality of the nonjudi-
cial pumshment authority, If a hearmg were conducted before
unit personnel whom  the commander had ordered to attend
the punishment authority might be moved—or appear to be
moved—by collateral considerations of deterrence, rather than
the merits of the case. Moreover, a nonjudicial pumshment
hearmg frequenty will pit the credibility of an NCO ‘against
that of the accused. This tension may induce the non;udtcral
pumshment authority 10 resolve reasonable doubts against the
soldier to preserve the NCO's credibihty as a leader. In either
case, the underlying fairness of the proceedings could be
undermined by the imposing authority’s evident predispo-
sition to conclude that the soldier engaged in the alleged
misconduct, or to find the soldier guilty because of inap-
propriate, collateral concemns. - Similarly, the propriety of the
punishment could be questioned if the commander based. the
punishment on a desire to promote general deterrence rather
than other, appropriate considerations.: :

I .Aj“:iv' v‘

17Se¢ generally Umted States v, Cruz, 25 MJ 326 (C.M.A 1987) (lo-called “Peyote Platom" euse)

.. Alternatives to Public Hearings

A commander may obtain the benefits of public article 15

' proceedmgs by less problematic means than compulsory open

hearings. For example, a commander can publicize the results
of article 15 hearings by announcing them at unit formations
or by posting them on a unit bulletin board.?0 Of course, either
mechanism must be used fairly and consistently. Moreover,
when a commxssroned officer or NCO receives nonjudicial
pumshment. the imposing ‘officer should consider the impact
that the publicatxon of this mformat.ton might have on that
mdmdual's conunued ablllty to serve as a leader 2

Requlnng soldiers to atend courts martial is another means
of enhancing deterrence and famrhanzmg the command with
the military’s judicial system. By watching a court-martial, a
soldier can observe the military justice system—as well as the
potential consequences of misconduct—m a controlled
jlldlClal env1ronment.

Fmally, Judge advocates actively should assist commanders
with nuhtary Jusuce traming This training can tnclude mock
article 15 proceedings, which should accomplxsh many of the
benefits of havmg soldiers attend actual hearmgs wrthout
creating the risks that go ‘with this practice.

Cancluswn

Military law does not prohibit pubhc nonjudicial punish-
ment hearings before mass audiences. Public hearings may
achieve substantlal beneﬁts—among them, promoting deter-
rence and enhancing respect for the command and the military
justice system. Public hearings, however, also may create

nmany problems—both actual and perceived. Accordingly, a
'commander should resort to pubhc ‘hearings only ‘after careful
'Consrderauon and consultation wrth his or her servicing judge

advocate.” When deciding whether to conduct public hearings,
the commander should not overlook alternative means for
enhancing respect and achieving deterrence. Major Milhizer.

18In the Army, trial defense counsel may not represent soldiers at ‘article 15 hearings withcut prior npprovd of the Chief, Trml Defeme Service. U S. ArMY TRIAL
DEFBNSE SERV., U.S. ARMY LEGAL SERVS. AGENCY, TRIAL DEFENSE SERVICE STANDARD OPERATING PROCEDURES, para. 1-5d (1 Oat. 1985).

198¢e UCMT art. 15(a).

AR 27-10, supranoteZ para. 322

‘ 111d pama. 3-22f Other pemnent factors lhe eommander lhould eumder before pubheinng the remhs of nonjudiaal pumshment proceedmgs include the nature of
the offense, the individual's military record and duty positicn, the deterrent effect of publication, the tmpact on unit morale or mission, and the impact on the
victim. /d. para. 3-22z 10 e.
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" Professional Responsibility Notes ' == it e

' OTTAG Standards of Conduct Office s

 Ethical Awareness

T
)

The Standards of Conduct Ofﬁce normally pubhshes sum-
maries of ethical i inquiries that have been resolved after pre-
hmmary screenings. . These mqumes which 1nvolve 1solated
instances of professional lmpropnety, poor- commumcanon
lapses in judgment, and similar minor failings, typically are
resolved by counseling, admonition, or reprimand. More
serious cases, on the other hand are referred | to The Judge
Advocate General's Profess1onal Responsrbthty Commlttee

(PRC) e
" The followmg PRC optmon whtch applles the Army s
Rules of Professional Conduct for Lawyers! to an actual
professional responsibility case, is intended to promote an
enhanced awareness of professmna] responsrblhty issues and
to serve as authoritative gu1dance for judge advocates. To
stress cducauon and to protect privacy, neither the identity of
the office; nor the name of the subject will be pubhshed Mr.
Eveland.

Professional Responsibility
,,-OpinionNo. 92-1 G g g
The JudgeAdvocate Generals e

Ptofesszonal Responszbzhty Commmee .

P

The Professronal Responsrbthty Commlttee has revrewed
the alleged violation [of the Army Rules of Professmnal
Conduct for Lawyers (Army Rules)] by Ms (formerly Cap-
tain) Z ,

The facts of this incident are essentially uncontested and are
contained in admissions made by Ms. Z during the investi-
gation.

a. To substantiate a claim she filed for china allegedly lost

during shipment of her household goods from [one CONUS ..,

location] to [another], Ms. Z altered a sales receipt to reflect

that she purchased the china from [a named store] for $1600. .

She submitted this false documeéntation with her claim, -

_ b To substanttate a cla1m she ﬁled for Jewelry allegedly
lost durmg slupment of her hold baggage from the [Umted
Statesj to [her overseas duty statlon] Ms. Z s1gned her, hus-
band's name to a statement mdtcatmg that he was present
when’ the _’ewelry was packed. “She subm1tted this statement,
which appeared 10 have been signed by her husband, with her
clalm

Once the baslc facts were deterrmned the Commxttee ‘con-
sidered Ms. Z's intent.! Ms. Z stated that she had not intended
to defraud the ;government; rather, she simply was trying to
expedite the claims process.” The committee found. her
explanatmns mcredtble for the followmg Teasons:

a. Regardmg the chma, Ms, Z mdtcated that because she
did not have the ortgmal receipt for the china, she contacted
her mother, who sent her a receipt from a particular store. Ms.
Z further indicated that she assumed that this was the, store
from which she had purchased the china and that she ﬁlled in
the receipt to reﬂect ‘the description of the allegedly missing
china. Several facts undermine this explanation: (1) she
actually bought a flgunne and a zebra skin rug from [that
store]; (2) no evidence ‘indicates that her mother was With her
when she made those purchases BG)Ms. Z offered no reason-
able explanatton why her mother would have the recelpt to
send to her; (4) confronted with ev1dence that the recetpt she
presented was erroneous, Ms. Z never attempted to present a

acorrect recelpt for the’ chma and (5) [Ms. Z’s] husband

mmally stated he had not seen any china (although he later
changed his story)

-b. Regarding the statement that appeared to contain her
‘husband’s signature, Ms. Z indicated that she signed his name
‘using a ‘general power of attorney that she had ‘received from
him before leaving the United States. . She never produced a
copy of the power of attorney, however, and she presented the
signature as her husband’s, instead of signing the statement as
her husband’s “attorney in fact.”

Based on those discrepancies, inconsistencies, and .improba-
bilities, the Committee concluded that, when Ms. Z submitted

. the false documentation to substantiate her claims, she did so

with the intent to defraud the government. This is a violation
of articles 132 and 133 of the Umform Code of. Mxhtary
Justice.21 . - S .

T

lsee Dap't oF ARMY, PAMPHLET 27-26, LEGAL SERVICE: RULES OF ProressioNAL CoNpuCT FOR LAwWYERs (31 Dec. 1987) [hereinafter DA Pam. 26-27). When the
opinion was pub'hshed Department of the Army Pamphlet {DA Pam ) 27- 26 wis'the controlling version of the Rules of Professional Conduct. ‘On 1 June 1992,
Army Regulation 27-26 superceded DA Pam. 27-25) See generally DEP'T OF ARMY, REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL Coubucr POR Lvauxs

(1 May 1992).

2See UCMYJ arts. 132-133 (1988).
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Rule 8.4 of the Army Rules of Professional Conduct for
Lawyers states in pertinent part:

It is professional misconduct for a lawyer
to: .

b. commit a criminal act that reflects .
adversely on the lawyer’s honesty, trust-
worthiness, or fitness as a lawyer in other
respects; [or]

c. engage in conduct involving dishonesty,
fraud, deceit, or misrepresentation. %

3DA Pam. 27 26, supra note 1, nile 8.4.

4Rule 8.3 provides, in pertinent pan, “A lawyer havmg knowledge that another lawyer has commmed 8 violation of these Rules .

Based on the factual conclusions stated above, the Committee
has found reason to believe that Ms. Z engaged in such pro-
fessional misconduct.

The Committee has determined that Ms. Z’s conduct “raises
a substantial question as to [her] honesty, trustworthiness, or
fitness as a lawyer in other respects” under the provisions of
rule 8.3 of the Army Rules of Professional Conduct for
Lawyers.¥] Accordingly, the Committee recommends that a
copy of the report of investigation be forwarded to her state
bar association for any action it deems appropriate.

. that raises a substantial

question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects, shall report such a violation pursuant to regulanons promulgated by

The Judge Advocate General.” Id. rule 8.3 (a).

Guard and Reserve Affairs Items

Judge Advocate Guard and Reserve Affairs Department,
TJAGSA

Legal Research for Retirement Points

The Legal Assistance Division, Office of The Judge
Advocate General (OTJAG) and the Legal Assistance Branch,
Administrative and Civil Law Division, The Judge Advocate
General’s School (TJAGSA) have implemented a program in
which Reserve Component (RC) judge advocates may earn”
retirement points by performing legal research. Currently,
more than thirty United States Army Reserve (USAR) and
Army National Guard-(ARNG) judge advocates are
participating in the program. Under this program, RC judge
advocates review and revise existing state law summaries

contained in one or more Legal Assistance Branch
publications. . The absence of an “X” on the chart below
indicates a jurisdiction and publication in which assistance
from a RC judge advocate is needed. Interested judge
advocates may register for the program by completing part ITI
of Department of the Army Form 7206-R, Application to
Perform Legal Assistance Work for Retirement Points and to
be Listed in the JAGC Reserve Officer Legal Assistance
Directory (July 1992), and returning the form to Chief, Legal
Assistance Division, DAJA-LA, The Pentagon, Room 2C463,
Washington, D.C. 20310-2200.

Publication Number
Location Number of Attorneys - 261 262 263 265 268 212 213 214
Alabama 2 X X. X X X X X X
Alaska 0
Arizona 0
Arkansas 1 X
California 3 X X X X X X X
Colorado 0
Connecticut 2 X X g X X X X
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Guam . .
Hawaii
Idaho
Ilinois
Indiana
TIowa
Kansas ,
' “Kentucky |
Louisiana
Maine
Maryland
Massachusetts
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Michigan
Minnesota

Mississippi
Missouri
Montana
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* New Hampshire
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South Carolina
South Dakota
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Pubhcatton Number. Lo

Texas = S - X X X X, x X X
Vermont 0 » cha

Virginlslands 0 .

Vlrgmla S T BT e X X X X X X
WestVtrglma 9 | o

Wisconsmn . ., 3. X X x X x x x X
Wyoming 1 X

Reserve Component Quotas for
Resident Graduate Course

The Commasdant, The Judge Advocate General's School,

has announced that two student quotas in the 42d Judge Advo-
cate Officer Graduate Course have been set aside for Reserve
Component Judge advocates. The forty-two-week, graduate-
level course will be taught at The Judge Advocate General’s

School in Charlottesville, Virginia, from 2 August 1993 10 13
May 1994. Graduates will be awarded the degree of Master of
Laws in Mxlttary Law. Any Reserve Component Judge
Advocate General's Corps (JAGC) captain or major who will
have at least four years of JAGC experience by 2 August 1993
is eligible to apply for a quota. An officer who has completed
the Judge Advocate Ofﬁcer Advanced Course, however, may

not apply to attend the resident course. Each’ apphcatlonm -

packet must mclude the followmg materials:

1. Personal data: The applicant’s full name (including the
applicant’s preferred name if other than first name), grade,
date of rank, age, address‘ and telephone number (business,
fax, and home). ,

f
el

2. Mllrtary experlence A chronologlcal Itst of the L

applicant’s Reserve Component and active duty’ ass1gnments

3. Awards and decorations:
awards and decoratxons ’

A list of the applicant’s

obtained, along with dates of completion for each course of
instruction and any honors the applicant has received. The
applicant also must include his or her law school transcript.

5. Civilian expenence “The applicant should mclude a
resume descnbmg his or her legal experience. .

6. Statement of purpOSe:" In one or two paragraphs, the
applicant should state why he or she wants to attend the
resident graduate course.

i S 210105420,
4, Milltary and c1v1]1an education: A list of the schools the
applicant has attended and the degrees the apphcant has

TR SR

7. Letter of recommendaﬁon:

.. 2. Ifthe apphcant is assigned to a United States Army
Reserve (USAR) Troop Program Unit, he or she should

_include a letter of recommendation from his or her military
law center commander or staff judge advocate.

b. If the applicant is a member of the Army National
Guard (ARNG) he or she should mclude a letter of recom-

{mendatlon from his or her staff, Judge advocate

¢ Ifthe applicant is a USAR individual mobilization

‘augmentee (IMA), he or she should include a letter of

recommendation from his or her staff Judge advocate .o, pro-
ponent office. o '

8. ‘Department of Army Form 1058 (for USAR applicants)

f'or National Guard Bureau Form 64 (for ARNG applicants):
The applicant must fill out the appropnate ‘form and include it

in the application packet.

Each applicant should forward hts or her packet through
appropnate channels, as descnbed below ‘

1. 1f assigned to the ARNG the apphcant should forward
the packet through the state chain of command to ARNG
Operating Activity Center, ATTN: NGB-ARO-ME, Building
E6814 Edgewood Area, Aberdeen Provmg Ground, MD

Lot

L2 If asmgned 1o a‘USAR Troop Proglam Unit (TPU) in the
continental United States, the applicant should forward the
packet through the chain of command of his or her Major
Umted States Army Reserve Command to Commander,

ARPERCEN ATTN: DARP-OPS-JA St. Louis, MO 63132-

5200

3.1 assigned to a USAR Control Group (IMA/Reinforce-
ment) the applicant should send the packet to Commander,
ARPERCEN, ATTN: DARP-OPS-JA, St. Louis, MO 63132-
5200.
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An application will not be ‘considered unless it 1s recewed at
the appropriate address not later than 15 December 1992.

Individuals selected to attend the course w111 be notified on
or about 1 February 1993. An officer selected for attendance
at the graduate course must be funded by the Army Reserve
Personnel Center, the ARNG of his or her home state, or the
Active Guard Reserve Management Directorate,

The Judge Advocate General’s
Continuing Legal Education
(On-Site) ’kl:raining\_

This note reﬂects l'.he most recent infohnation available at

_and local action officers for The Judge Advocate General’s
“‘Continuing ‘Legal Education'(On-Site) Training Program for’
-academic year 1993: Local action officers are reminded that

copies of their on-site agenda are due at the Guard and Reserve
Affairs Department not later than twenty-one days before their
on-sites begin. g

Questions concerning the On-Site Training Program should

‘be directed to the appropriate local action officer. Any prob-
lem that an action officer or a unit commander cannot resolve
should be directed to Major Mark Sposato, Chief, Unit Train-

ing and Liaison Office, Guard and Reserve Affairs Depart-

‘ment, Office of The Judge Advocate General, Charlottesville,
VA 22903-1781 (telephone (804) 972-6380, fax (804) 972-

6386).

the time of publication for the training sites, dates, subjects,

‘ Clty,HostUmt and " ACOGRCGO U )
Date Training Site Subjectllnslructor/GRA Rep. Action Officer
17-18 Oct 92 ”“aneapohs MN : ACGO o ~ LTC Randel I Bichler -
ST 214t MLC 7 RCGO' BG Morrison 760 Seventh SL SW
" Thunderbird Motor Hotel " Crim Law MAJ O'Hare 7 Wells, MN 56097.
. Bloomington, MN 55431. . Int’lLaw ~ LCDRRolph ", (507)553-5021 .
o " 'GRARep COL Curtis , o -
24-250ct92" ~ Willow Grove, PA”~ ACGO " LTCRobert C.Gerhard '
79th ARCOM & 153d MLC RC GO " COL Cullen ' 619CuisRd, |
. .. Willow Grove NavalAn' Ad&Civlaw MAJJennings = " Glenside, PA 19038 i
v ' 'Station ., . CrimLaw LTC Leclair (215)885-6780
: ,AerorceAudltonum " GRARep Dr.Foley. . . e
" Willow'Grove, PA 19090 ‘ R o o
14-15Nov92  New York,NY ... ACGO 'LTC John Greene ‘
e 1 ‘77lhARCOM&4thMLC " 'RCGO BG Morrison/COL Lassart 437 73d St.
Fordham Law School’ " Int'lLaw MAJHudson , . . Brooklyn,NY 11209 .
| ‘ :,_Neyy);"orlg.‘NY)".‘,‘}OO23 - Contract Law MAJTomanelh SR ) v 264-0650 |
o T, GRARep COL Curtis -
20-22Nov92 ' San Amomo.Tx Co T LACGO. o 'CPT William Hintze | ,
" '90th ARCOM T T v RCGO' COL Lassart HQ, 90th ARCOM
Sheraton Fiesta Hotel Ad & Civ Law MAJ Comodeca ... . 1920 Harry Wurzbach Hwy.
. SanAntonio, TX 78216 = ConwactLaw  LTC Jones " San Antonio, TX 78209- 1598
, SRt . ‘ ' GRARep  LTC Menk (S12)221-5164
8-10Jan93 - LongBeach CA Lo ]ACGo o  MAJJohnC.Tobin =
T U 78thMLe .. RCGO BG Morrison " Chapman, Fuller & Bollard
o LongBeachMamou “CrimLaw MAJ Tate ., 2010MainSt. .
Long Beach, CA 90815 Int’l Law " "LCDR Rolph . Suite400’ T
o o GRARep COL Curtis Irvine, CA92714 '
; . - (714)752-1455 .
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. The Judge Advocate General’s School Continuing Legal Education (On-Site) Training, AY 1993 (Con’t)

Date

23-24 Jan 93

30-31Jan 93
~ . 6thMLC o
University of Washington Law -

5-7Feb 93

27-28 Feb 93

27-28 Feb 93

6-7Mar93

13-14 Mar 93

20-21 Mar 93

City, Host Unit, and
Training Site

Fort Sheridan, IL

96th JAG Det.

Port of Call Club

Bldg. 140

U.S. Naval Training Center
Great Lakes, IL. 60088

Seattle, WA
School

Seattle, WA 98105

New Orleans, LA

LA ARNG/2d MLC
Clarion Hotel

-1500 Canal St.

New Orleans, LA 70112

Salt Lake City, UT

. 87th MLC

Olympus Hotel

" 6000 Third St. W

Salt Lake City, UT 84114

Denver, CO

120th JAG Det

. HQ, Colorado National Guardr
6848 South Revere Parkway

Englewood, CO 80112

Columbia, SC

¢~ 120th ARCOM R
. University of South Carolma

Law School
Columbia, SC 29208

Washington, D.C.

10th MLC

NWC (Amnold Auditorium)
Fort McNair

Washington, D.C. 20319

Burlington, MA
94th ARCOM
Days Inn

o Burlmgton MA01803

- . .ACOGRCGO '
Subject/Instructor/GRA Rep.
ACGO
- RCGO COL Lassart
.. /Int'lLaw MAJ Myhre
CrimLaw = MAJO’Hare
GRA Rep - MAJ Sposato
ACGO ‘ ,
RCGO . COL Cullen .
Int'lLaw .= . MAJ Warner
ContractLaw  LTC Dorsey .
GRA Rep LTC Hamilton
ACGO ‘
~RCGO -BG Morrison
. Ad&CivLaw LTC McFetridge .
- Ad&CivLlaw MAJ Pearson .
GRA Rep LTC Menk
ACGO
+ .RCGO COL Lassart
;. CrimLaw MAJ Wilkins
o Ad & CivLaw MAJ Connor
- GRARep LTC Menk
ACGO .
- RCGO COL Lassart .
. CrimLaw . MAJ Wilkins
Ad & CivLaw MAJ Connor
~GRA Rep MAJ Sposato
ACGO )
- -RCGO COL Lassart . -
. CrimLaw . MAJHuner .
:Ad & CivLaw. MAJ Emswiler
- GRARep . | LTC Hamilton
ACGO
RC GO COL Lassart
Int’l Law MAJ Johnson
Contract Law ~ MAJ Melvin
GRA ch MAJ Sposato
AC GO
RCGO COL Cullen
Int’l Law MAJ Wamer
. ContractLaw  MAJ Killham
~ GRARep

_ Dr. Foley
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‘ Aclion Officer

.- LTC Timothy Hyland -

. Blg.82
Fort Sheridan, IL 60037

(708) 926-3821

'MAJ Mark Reardon

6th MLC

4505 36th Ave. W

Seattle, WA 98199-5099
(206) 281-3002

- LTC.James J. Donelon

HQ, STARC

‘Louisiana ARNG

AGO Bldg., Jackson Barracks
New Orleans, LA 70146-0330
(504) 278-6228

DSN: 485-8228

LTC Emie Jones

. §7th MLC, Bldg. 100
. Douglas AFRC

Salt Lake City UT 84114
(801) 363-7900 (main Office)
(801) 531-4116 (direct)

LTC Patrick W. Buckingham
730 North Weber
Suite 101

. .Colorado Springs, CO 80903
(719) 635-0903

MAJ Robert H. Uehling .
209 South Springs Rd.

| .. Columbia, SC 29226

(803) 733-2878

CPT Jordan E. Tannenbaum
4122 Nomis Drive .
Fairfax, VA 22032

(202) 687-1023

COL Gerald D’ Avolio
SJA, HQ, 94th ARCOM

. ATIN: AFKA-ACC-JA
" AFRC, Bldg. 1607

Hanscom AFB, MA 01731

L ‘(617) 523-4860
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Clty, Host Unit, and o " ACOG/RCGO Bt gl L
Date -“Training Site AT Subject/Instructor/GRA Rep. sue i Action Officer —
27-28 Mat 93" Fort Wayne, IN _ ACGO s i MAJ Byron N. Miller ~
.. ., . 1234 ARCOM T4 ‘RCGO COLI.assart -+ 200 Tyne Road
LAt Mamott ‘Hotel Ad&Cw Law ' MAJ Peterson SRR """Loulsvﬂle KY 40207
~‘Fort'Wayne, IN46818 7 "Ctim Law " * "'MAJ Burrell | '(502)'587-3400
¢ it UGRARep " ¢+ LTCHamilton - &7 " b
i I S g
34Apr93  SanFrancisco, CA ACGO . COL David Schreck -
" 5th MLC RC GO " 'COL Cullen {." 50 Westwood Drive '
6th Army Conference Rm,’ _CrimLaw ' ‘MAJ Borch _ Kentfield, CA 94904
. [, Blg3s " Int'l Law 'MAJJohnson 7 (415) 557-3030
R Presidio of San Francisco - GRA Rep COL Curtis ke
" CA 94129 * X
17-18 Apr“93 ‘Fort Lauderdale, FL ~_ACGO T __++ 7 MAF John J. Copelan, Jr.
174t MLC e 1 "RCGO ' COLCullen .7 L2 Broward County Attomey s
""" iDeerfield Beach Resort - " Ad & CivLaw - MAJ Bowman -+ Office
RN 950 SE 20th Ave. (AlA)‘ ~"“ContractLaw ~ MAJCameron " 115 South Andrews Ave.
R DeerfieldBeach FL33441 + 'GRARep’ - Dr.Foley '’ #.1."" Suite 423
: Fort Lauderdale, FL 33301
(305) 357-7600
30 Apr- 'St:'Louis, MO ACGO bl ''J.! ‘MAJ Robert Mast
2 May 93 '102d ARCOM # o dRCGO ' ‘COL Lassart ~'102d ARCOM
 Sheraton West Port Plaza ™~ Int’lLaw ~ - ""MAJ Hudson _iv " ATTN: AFRC-AMO-JA
o : St,Louis MO 63146 _ "mlLaw " MAJJohmson - "4301 Goodfellow Blvd.
vt B "0 .'GRARep ' - 'MAJ Sposato ' 1 ¥ 'St Louis, MO 63120
o (314) 263-3153/3319
15-16 May 93 Columbus, OH . ACGO Uit " LTC Thomas'G. Schumacher
" OH ARNG/83d ARCOM“-- 1S RC GO (“ 'BG Morrison AT 762 Woodview Drive
. ‘Lénnox Inn “Crim Law ' * + ©"'MAJ Jacobson * 1" Edgewood, KY 41017
Hief - oolumibus, OH 43216 "“Ad & CivLaw’ }MAJ Hancock' '~ " -(606) 3412862
R TN “BRA Rep ¢ 'MAJ Menk T S N IO
21 23 May 93'" Gulf Shores, AL ACGO T ' 'MAJ Dana H. Wendt *~
e j_ .+ 1215t ARCOM/ALARNG ' -"RC GO " BG Morrison M 1215t ARCOM
¢V 7 Glf State Park Resort Hotel f ‘Ad & Civ I.aw 'MAJ Hostetter - * 255 W. Oxmoor Road
- Gulf Shores, AL 36547° /" - 1 Cri -+ 'MAJ Hayden - Birmingham, AL 35209-6383
st i GRA Rep “~* * “LTC Hamilton ' (205) 940-9304
i (v s dp B0
Sl A N ' ; i ENT s "J“H‘;’x
SR AR il [T IR
i F ';j'i AT f 7 a
L CLE News 1
it T L S { !
R IR ! 1 {t T e
1. ‘Re‘siclpéﬂt)'(":diirsfét Qﬁotas o o = t L courses are managed by the Army’ Trammg Requirements and
iy R Resources System (ATRRS); the Army-wide automated quota

N management system. The ATRRS school code for TTAGSA
is 181. If you do not have a confirmed quota in ATRRS,
you do not have a quota for a TJAGSA CLE course.

Attendance at res1dem CLE courses at The Judge Advocate
General’s School’ (TJAGSA) is restricted to those who have
been allocated student quotas. Quotas for TTAGSA CLE
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Active duty service members must obtain quotas through their
directorates of training, or through equivalent agencies.
Reservists must obtam quotas through their unit training
offices or, if they are ‘nonunit reservists, through ARPERCEN,
ATTN: DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO
63132-5200. Army National Guard personnel request quotas
through their unit training offices. To verify a quota, ask-your
training office to provide you with a screen print of .the
ATRRS R1 screen showing by-name reservations.

2. TJAGSA CLE Course Schedule
1992

30 November-1 Deoembcr:

( 1st Basic Procuremeuf Fruud
Course (5F-F36).

30 November4 December 14th Operauonal law Senunar
(SF-F47).
7-11 December: 42d Federal Labor Relations Course’ (SF-
F22), ,
1993
4-6 January: 1993 USAREUR Tax CLE (SF-F28E).

4-8 January: 115th Senior Ofﬁcers Legal Onentauon (5F-
F1).

6-9 January: 1993 USAREUR Legal Assistance CLE (SF-
F23E).

11-15 January:
Symposium (SF-F11).

1993 Government Contract Law

11-15 January: 1993 PACOM Tax CLE (SF-F28P).
19 January-26 March: 130th Basic Coursé (5-27-C20).

1-5 February: 30th Criminal Trial Advocacy Course (5F—
F32).

1-5 February: 1993 USAREUR Contract Law CLE (SF-
F15E).

8-12 February:
(SE-F1).

22 February-5 March: 130th Contract Attorneys® Course: -

(SF-F10).
8-12 March: 32d Legal Assistance Course (SF-F23).

15-19 March: 53d Law of War Workshop (SF-F42).

116th Senior Officers’ Legal Orientation

-22-26 March: ,17th Administrative Law for Military
Installations Course (SF-F24).

-29 March-2 April; 5th Installation Com:ractmg Course (5F-
F18)

5-9 April: 4th Law for Legal NCOs Course (512-
T1D/E/20/30). , : :

12-16 April: 117th Senior Officers” Legal Orientation (SF-
F1). o ‘

12-16 April: 15th Operational Law Seminar (SF-F47).

20-23 April: Reserve Component J udge Advocate Annual
CLE Workshop (5F-F56).

26 April-7 May: 13lst Contract Attomeys Course (5F-
F10). ,

17-21 May: 36th Fiscal Law Course (SF-F12).
17 May-4 June: 36th Military Judges’ Course (SF-F33),

18-21 May: 1993 USAREUR Operational Law CLE (SF-
F4TE).

24-28 May: 43d Federal Labor Relations Course (SF-F22).

7 11 June '118th Semor Ofﬁcers Legal Orientation (5F-
F1).

7-11 June: 23d Staff Judge Advocate Course (SF-FSZ)
14 25 June JAOAC Phase IT (SF F58)
14-25 June: JATT Team Training (SF-F57).

14-18 June 4th Legal Admlmstrators Coursc (7A-
550A1).

14-16 July: 24th Methods of Instruction Course (5F-F70).
19 July-24 September;. 131st Basic Course (5-27-C20).
19-30 July: 132d Contract Attorneys’ Course (SE-F10).

.2 August 1993-13 May 1994: 42d Graduate Course (5-27-
C22).

2-6 August: 54th Law of War Workshop (5SF-F42).
9-13 ‘Augusyt
Course (SF F35).

17th Criminal Law New Developments

16-20 August: 4th Senior Legal NCO Management Course
(512-71D/E/40/50).,
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23-27 August: 119th \‘Sénior‘Office;réj'l'Leg'al Orientation Jurisdiction - ' - Reporting Month et
(5F-F1). S Idaho . St 1Evexyth1rdanmversaryofadrmss10n' ‘
C ber: 16th Operatiohal Law Semit Indrana o 3f Decembcrannually
(sgg::;l)lgust-fi September: 16th Operational Law Seminar owa March asnaally.
' Kansas - - - 1July annually .
20-24 ‘September: - 10th Contract ‘Claims, ngauon and “Kentucky' ++'30 June annually -
Remedies Course (SF-F13). ' e **]ouisiana "3 January:armixally
N . o Michigan **31 March annually
. l'l' o CLl;I c Minnesota 30 August every third year
3. Civilian Sponsored ourses **Mississippi I August annually . .
TR ETNEI Missouri 31 July annually
N January 1993 o Montana 1 March annually
R ol Nevada , 1 March annually
4- 8 UMLC, 27th Annual Ph111p Heckerling Instrtute on “New Mexico 30 days after compleung each CLEW
Estate Planmng, Mramr Beach FL _ program -
' o .. **NothCarolina 28 February annually
L llc:4Da3;FT£nv1ronmental Law for the Oil & Gas 'North Dakota ' 31 July annually ! )
awy ‘ bl R *Ohio Every two years by 31 January
11-15: GWU, Formation of Governmcnt Contracts, **Oklahoma r - 15 February annually .
Washington, D.C. ' Oregon Anniversary of date of birth—new -
admittees and reinstated members
16-19: SLF, Practicing Business Bankruptcy, Dallas, TX: report after an initial one-year
E=u Py period; thereafter every three years
24-28: NCDA Criminal Invesugator Course, Reno, NV. **Pennsylvania Annually as assigned
**South Carolina - ' '15 January annually =
For further information on a civilian course, pleasc contact *Tennessce .. 1March annua]ly
t:e msult;g;n offenfnTg1 ht.:: courz,‘e The addresses are in the’ Texas vl by Last day of b irth month annually |
ugust 1552 Issue o iy Lawyer. Utah 31 December biennially |
: L BERTEREE ~Vermont. - »- !---15 July biennially
4, Mandatory Continuing Legal Educatlon Jlll‘lSdlCthllS Virginia 30 June annually
and Reporting Dates ' Washington 31 January annually
L L L West Virginia' " 30 June biennially" "
Jurisdiction Reporting Month *Wisconsin 20 January blenmaI]y
*
* Alabama _ . 31 December annnally Wyoming - - -, . 30 January annually
Arizonia 15]u1y annua]ly o R o
Arkansas 30 June annually For addresses and detailed mformauon see. the July 1992
*California .z . .. -~ 1 February annually - | issue of TheAnnyLawyer
Colorado o N ”Any time within l:hree—year period *Mxhtary exempt & L o
Delaware - *- ' - ' "31 July biennially **Military must declare exemption L
**Flonda Assigned month every three years o s
Georgia 31 January annually R |
Current Material of Interest - ur .1 o

i i e

1. TJAGSA Materials Available Tllrough Defense Tech-'

nical Information Center: . ., ... .

Each year, TJAGSA publishes deskbooks and ti{‘éiérihls to

support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are

unable to attend courses in their practice: areas.  The School
receives many requests each year for these materials. Because
the distribution of these materials is not within the School’s
mission, TTAGSA does not have the resources to provide
these publications.
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To provide another avenue of availability, some of this
material is being made available through the Defense
Technical Information Center (DTIC). An office may obtain
. this material in two ways. The first is to get it through a user
library on the installation. Most technical and school libraries

are DTIC *“users.” If they are “school” libraries, they may be .

free users. The second way is for the office or organization to
become a government user. Government agency users pay
five dollars per hard copy for reports of 1:100 pages and seven
cents for each additional page over 100, or ninety-five cents
per fiche ‘copy. ‘Overseas users may obtain one copy of a

report at no charge.  The necessary information and forms to -

become registered as a user may be requested from: Defense
Technical Information Center, Cameron Station, Alexandria,
VA 22314-6145, tclephone (202) 274- 7633 "AUTOVON 284-
7633

i

Once registered, an Ofﬁce or other organization may opena™ .

deposit account with the National Technical Information
Service to facilitate ordering materials. - Information concemn-

AD B164534

 AD A228272
. AD A246325
AD A244874

- (474 pgs).
Family Law Guide/JA 263-91 (711 pgs).
! - : . R H 1 i

AD A244032
AD A241652

AD B156056

AD A241255

ing this procedure will be provided when a request for user .* %%

status is submltted

Uscrs are prov1ded bxweckly and cumulauve indices. These
indices ‘are classified as a single confidential document and

mailed only to those DTIC users whose organizations havea .
facility clearance. This will not affect the ability of organiza- C

tions to become DTIC users, nor will it affect the ordering of

TIAGSA publications through DTIC. All TJAGSA publi- . ADA199644 .

cations are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in The
Army Lawyer. The following TJAGSA publications are
available through DTIC. The nine character identifier begin-

ning with the letters AD are numbers assigned by DTIC and .

must be used when ordenng pubhcanons
Contract Law

AD A239203 Govermnment Contract Law Dcskbook vol.

e 7 © 1/JA-505-1-91 (332 pgs) .

AD A239204 Government Conitract Law Deskbook, vol.
: - 2PA5052:91 (276 pgs).

'AD B144679 * Fiscal Law Course Deskbook/JA-506-90
(270 pgs).

Legal Asnstance

ADB092128  USAREUR Legal Assistance Handbook/

- JAGS-ADA-85-5 (315 pgs).

Real Propcr‘ty"Guide‘—nI..égal Assistance/JA-
- 261-92 (308 pgs).

AD A248421

AD B147096 Legal Assistance Guide: Office Dlrectory/

. JA-267-90 (178 pgs).

"'AD A246280

AD A245381

L5000

*AD A255038

(LN BRI S

AD A236663
*AD A255064

AD A237433

AD A236851

Notarial Guide/JA-268(92) (136 pgs).

Legal Assistance: Preventive Law Series/

- JA-276-90 (200 pgs).

Soldiers’ and Sailors’ Civil Relief Act/JA-

260(92) (156 pgs).

Legal Ass1stanc§ Wills Guide/JA-262-91

Office Administration Guide/JA 271-91

(222 pgs)-

Legal Ass1stance lemg Wills Gulde/J A-

273-91 (171 pgs)

Modcl Tax Assistance Gmde/] A 27591 (66
pgs).

' Consumer Law Guide/JA 265-92 (518 pgs).

Tax Information Series/JA 269/92 (264
pgs)-

Administrative and Civil Law

The Staff Judge Advocate Officer Manager’s
Handbook/ACIL-ST-290.

“Defensive Federal Litigation/JA-200(92)

(840 pgs)

Reports of Survey and Line of Duty
Determmanons/] A 23191 91 pgs)

Govemnment Informauon Pracuces/] A-

i+ 235(92) (326 pgs).

AR 15-6 Investigations: Programmed
Instruction/JA-281-91R (50 pgs)
| HL‘a'bbr Law

Law of Federal Employmem;/JA-210-91
(484 pgs). .

The Law of Federal Labor-Management

. Relations/JA-211-91 (487 pgs).

Develbpments, Doctrine, & Literature

: "‘AD A254610

Mlhtary Cltatlon Flf[h Edmon/JAGS-DD-
. 92(18 pgs.)

- OCTOBER 1992 THE ARMY LAWYER - DA PAM 27-50-239 65




e

s hiCriminal Law Rre s i G R T

" “AD B100212- Reserve Component Criminal Law PEs/ .,
.. JAGS-ADC-86-1 (88 pgs). -
“'AD B135506 Cnmmal Law Deskbook Cnmes&Defenses/ - ‘lu
JAGS-ADC-89:1 (205 pgs). L
ADB137070" ‘Criminal Law, Unauthorized Absénces/
JAGS-ADC-89-3 (87 pgs). L
AD A251120m" ' Criminal Faw, Nonjudicial PunishmentJA-  © -
e 330(92) (40P83) T C
AD A251717 SemorOfﬁcers Legal Onentauon/]A ‘; | i AR
RS MR s320(92)(249pgs)
vy
AD A251821 Tnal Counsel & Defense Counsel Handbook/ -
FUTT T e TA310(92) (452pgs) > RTINS
AD A233621  United States Attorney Prosecutors/JA—338—
7)o 91 (331 pgs). R
"Guard&Reserve Affairs S '
AD B136361 Reserve Component JAGC Personnel Policie.s“‘

.14 Handbook/JAGS-GRA-89-1 (188 pgs).

‘The’ fol]owmg CID pubhcanon also’is available through _
DTIC: i i e St

AD A145966 . : USACIDC Pam.195-8, Criminal - -
Investigations, Violation of the U.S.C. in
Economlc Cnme Invest.lgatlons (250 pgs).”

R

Those orderlhg publlcanons are remmded t.hat they are for
government use only.

\ P
AT Iy

*Indlcates new. pubhcatlon or revised edition.

l Pl .,rﬂ,ﬂ.;"‘ .L‘“",‘ r» '14

X Regulatlons& Pamphlets Lok LA

a Obtammg Manuals Jor Caurts-Marnal DA Pamphlets,
Army Regulanans, Freld quuals. and Training Circulars.

(1) The U.S. Army Publications Distribution Center at
‘Baltimore ‘stocksand distributes DA publications and blank
forms that have Army-wide use. ‘Tts address is:

3 Commander ERURIANEE IS D ST O Vet

' 1J.5. Army Publications Distribution Center

2800 Eastern Blvd.

Balumore.MD 21220-2896 SR

B il : ted DR
(2) Units must have pubhcatrons accounts to use any

part of the publications dlstnbunon system. “The'following
extract from AR 25-30 is provrded to assist Active, Reserve,
and National Guard units.
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. 'The -units below :are authonzed
pubhcanons accounts wnh the USAPDC
(1) AcnveArmy R
o (dy Units orgaruzed umier a PAC A[
PAC that supports battalion-gize units will:
.request a consolidated publications account ;

- for the entire battalion except when sub- -

- ordinate units in the battahon are geo-:
graphically remote. To establish an account,
_the PAC will forward a:DA Form 12-R;
(Request for Establishment of a Publications
Account) and supporting DA: 12-series:

... forms through their DCSIM or DOIM, as

‘appropriate, to the Baltimore USAPDC,
2800 Eastern Boulevard, Baltimore, MD
21220-2896. The PAC will manage all

- accounts established for the battalion it sup-
i nports. » (Instructions for the use of DA 12-

series forms and a reproducible copy of the
forms appear in DA Pam. 25 33 )

(b) Units not orgamzed under a PAC ’

.. Units that are detachmént size and aboye

. ;. may have a publications account. - To estab-:
- lish an account, these units will submit-a
' . DA Form 12-R and supporting DA 12-series.

. forms through their DCSIM or DOIM, as:
appropriate 10 the Baltimore USAPDC,

...2800 Eastern Boulevard Balt1more, MD, '

- 21220-2896. :

P f 0y o

(c) Sta_ﬂ" secuons of FOAs MACOMS.;
installations, .and combat divisions, ; These:
staff sections may establish a single account.
for each major staff element. To establish
an account, these units will follow the pro-
cedure in (b) above

. [ s

(2) ARNG u:uts that are company size to
State adjutants general To establish an
. -account, these units will submit a DA Form
12-R and supporung DA 12-series forms
through their State adjutants general to the
Baltimore USAPDC, 2800 Eastern -Boule-
vard, Balumore,MD 21220-2896.

(3) USAR units that are company size
and above and staff sections from division
level and above. To establish an account,
these units will submit'a DA Form 12-Rarid
isupporting DA ‘12-series forms through their
supporting installation and CONUSA to the

*. ' Baltimore USAPDC, 2800 Eastern Boule-

vard, Baltimore, MD ' 21220-2896.

(4) ROTC elements. To establish an
account, ROTC regions will submit a DA
Form 12-R and supporting DA 12-series
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.. forms through their supporting installation ...
. and TRADOC DCSIM to the Baltimore '
USAPDC, 2800 Eastern Boulevard, Balu-
more, MD 21220-2896. Senior and junior
- ROTC.units will submit a DA Form 12-R ..
and supporting DA 12-series forms through . -
their supporting installation, regional
- headquarters, and TRADOC DCSIM to the . /..
Baltimore USAPDC, 2800 Eastern Boule-
vard, Balumore,MD 21220-2896 s
| [FETRERY B VAU
Umts not described in [the paragraphs]= SH A
" ‘above ‘also may be authorized accounts. To @ "/
establish accounts, these units must' send = -
" their requests through their DCSIM or -
DOIM, as appropriate, to Commander,
. USAPPC, ATTN: ASQZ-NV Alexandna. V
' VA 22331-0302

, Spec1ﬁc instructions for estabhshing e
initial distribution’ requlrements appear in
DA Pam. 25-33. .. .

o _If your umt does not have a copy of DA Pam. 25-33, you
may request one hy callmg the Baltnmore USAPDC at
(301) 671-4335. , S

. -(3)  Units that have established initial distribution
requirements will receive copies of new, revised, and changed
publications as soon as they are printed.

: =(4) Units that require publications that are not on their
initial distribution list can requisition publications using ‘DA
‘Form 4569. :All DA Form 4569 requésts will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896 This office may be reached at (301) 671-4335

3) C1v1llans can obtam DA Pams through the Nauonal
Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia- 22161 They can be reached at (703)
487-4684. '

~(6) Navy, Air Force, and Marine JAGs can request up to
ten copies of DA Pams by writing to U.S. Army Publications
Distribution Center, ATTN: DAIM-APC-BD, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896. Telephone (301)
671-4335.

b Listed. below are new publications and changes to
existing publications. .

Date

¥

Number Title
AR 30-21 - " Food Program, Interim 1-Jul 92
‘ Change 101
AR 40-12 Quarantine Regulationsof 24 Jan 92
; the Armed Forces - Y
AR 405-16 Homeowners® Assistance 12 Jun 92
Program

Standard Installation-
Division Personnel System
' (SIDPERS) Database !
Management :
. . Absence Without Leave,
 Desertion, and .
Administration of
Personnel Involved in- . o
Civilian Court Proceedings SRS

»15May92

AR 600-8-23 1Mar92

Asset and Transaction

Reporung System
Deparlment of the Army
Seal, Department of the -
Army Emblem, and Br'anch o
of Service Plaques

" Army Test Program Set
Procedures

-Reserve Component. .. .~ "

‘ Personnel Update, Intenm . .
Change 103 Cnn

AR 710-3

AR 840-1 . . C2Apr92

'PAM 75043 " 28 Feb 92

UPDATE 22 -

PR

‘3. LAAWS Bulletin Board «Service ‘ S

a. Numerous publications produced by The Judge Advo-
‘cate General’s School (TJAGSA) are available through the
'LAAWS Bulletin ‘Board System (LAAWS BBS). Users can
sign on the LAAWS BBS by dialing commercial (703) 693-
4143, or DSN 2234143, with the following telecommuni-
“cations ‘configuration! ‘2400 band; parity-none; 8 bits; 1 stop
blt, full dupl,ex. Jﬁon/Xoff Supported VT100 or ANSI
tennmal emulition. Once logged on, the system will greet the
user with an opemng ‘menu. Members need only answer the

,prompts to call up and download desxred publications. The
, System w111 ask new users to answer several questions. It then
“will instruct them that they can use the LAAWS BBS after
they receive membership confirmation, which takes
. approximately twenty-four hours. The Army Lawyer will pub-
lish information on new publications and materials as they
become avallable through the LAAWS BBS.

"1 hol

b Instrucnons for Downloadmg F :les From the LAAWS
Bulleun Board Serv:ce

(l) Log on the LAAWS BBS using ENABLE 2. lS and ‘the
commumcanons parameters described above.
BRI MVSRI S I
(2) If you never havé downloaded files before, you will
_need the file decompression utility program that the LAAWS
BBS ‘uses to facilitate rapid transfer over the’ phone lines.

* This program is known as the PKUNZIP utility. To download

it onto your hard drive, take the following acnons after
logging on:

(a) When the system asks, “Mam Board Command""

"Iom a conference by entering [j].’
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(b) From the Conference Menu, sclect the Automatlon
Conferencé by entermg [12] s A

{c) Once you have ]omed the Automauon Conference, enter
[d] to Download a file.

(d) When prompted to select afile name, enter [pkz110. exel.
This is the PKUNZIP ul:lhty ﬁle '

(¢) If prompted to select a communications protocol, enter
[x] for X modem (ENABLE) protocol

(t) The system wrll respond by grvmg you data such as
download time and file size. You then should press, the F10
key, which will give you a top-line menu. From this menu,
select [f] for Files, followed by [r] for Receive, followed by
[x] for X-modem protocol o

..(2) The menu w111 then ask for a file name. ,Enter [cA
pkzl 10.exe]. .

(h) The LAAWS BBS and your computer will take over
from here. Downloading the file takes about twenty minutes.
Your computer will beep when the file transfer is complete.
Your hard drive now will have the compressed version of the
decompression program needed to explode files with the
“.ZIP” extensron

(1) When the ﬁle lmnsfer 1s complete enter [a] to Abandon
the conference Then enter [g] for Q_ood-bye to log-off the
LAAWS BBS RN .

- (|) To use the decompressmn program you w111 have to
decompress, or “explode the program itself.  To. accomphsh
thts, boot-up into DOS' and enter [pkzllO] at the ‘C\> prompt.
‘The PKUNZIP utility then will execute, _converting its files to
‘usable format. When it has’ completed tlus process, your hard
‘drive will have the usable, exploded version of the PKUNZIP
‘utility program, as well as all of the compression and
decompress1on utrlmes used by the LAAWS BBS. ‘

(3" To download a f11e after loggmg on to the LAAWS
‘BBS, ‘take the followmg steps S

(a) When asked to select a Mam Board Command‘7”
“enter [d] to Download a file, 1. veit -

(b) Enter the name of the file you want to download from
-subparagraph c below.- s ,

© If prompted 1o select a commumcauons protocol enter
[x] for X—modem (ENABLE) protocol

(d) After the LAAWS BBS responds thh the l:tme and
: size data, type F10. From the top-lme menu, select [t] for
,Elles followed by. [r] for. Eecelve. followed by [x] for X—
modem protocol.

(e When asked to enter a file name, enter [c:\xxxxx.
yyy] where xxxxx.yyy is the name of the file : you w1sh to
download.

‘BBS."

® The computers take over from here When you hear
a beep, file transfer is complete and the file you downloaded
will have been saved on your hard dnve ‘71 :

® After the file transfer’ is complete log-off of the

LAAWS BBS by entenng [g] to say Qood-bye ’
@) To use a downloaded ﬁle, take the followxhg steps

(a) If the ﬁle was not compressed 7you can use it on
ENABLE without prior conversion. Select the file as you
would any ENABLE word processing file., ENABLE will
give you a bottom-line menu containing several other word
processing languages. From this menu, select “ASCIL” After
the document.appears, you can process it like any other
ENABLE file. = .. ., D

®y lf the file was combreSsed (having the “ZIp”
extension) you will have to “explode” it before entering the
ENABLE program., From the DOS operating system c»>
prompt, enter [pkunzrp{space]xxxxx z1p] (where ‘XXXXX.Zip”
signifies the name of the filé you downloaded from the
LAAWS BBS). The PKUNZIP utility will explode the
_compressed file and make a new file with the same name, but
‘with a new “ .DOC” extension. Now enter ENABLE and call
‘up ‘the’ exploded file “XXXXX.DOC", by f0110wmg
instructions in paragraph (4)(a), above.

c. TJAGSA Publzcatzo;rs Avazlable Through the LAAWS

' SO l

The following is an updated hst of TIAGSA pubhcanons
available for. downloadmg from the LAAWS 'BBS. (Note that
‘the daie a publication is *“uploaded” is the month and year the
. file 'was made available .on the BBS—the. pubhcahon date is

avmlable W1thm each pubhcauon )
TR i
w !.IELQADE D_M
chc 70 Tune1990 " The April 1990 Contract.
o Law Deskbook from the
121st Contract
Attorneys’ Course
1990 YIR.ZIP January ~ “"1990'Contract Law Year
1991 © *" inReviewin' ASCII

R RERE 474 format. 't originally

£y Yl I ‘ S Wasprowdedatthc el

1991 Government =
Contract Law Symposxum
atTJ AGSA

January TIAGSA Contract Law
1992 .._19?1 Year in Review. ..

June 1992 - TTAGSA Contract Law
.- Deskbook, vol. 1, May
1992

-"TJAGSA Contract Law
DeskbOOk. V017>21 May .
1992

BV I P S R PO D

1991_YIRZIP

505-1.Z1P

505-2.ZIP June 1992 .
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MMDDESE_RIEHQN

506ZIP

ALAWZIP

CCLRZIP

FISCALS0.ZIP

JA200A ZIP

JA200B ZIP

JA210.ZIP

JA211ZIP

JA231ZIP

JA235ZIP

JA241.Z1P
JA260.ZIP

JA261.ZIP

JA262.ZIP

JA267ZIP

JA268ZIP

JA269.Z1P

JA27T1ZIP

JA272Z1IP

JA274Z1P

" November

1991
June 1990 .

. September
“1'990 :

November ‘
1990

August 1992
August 1992

© March 1992
~+  Employment

August 1992

March 1992

March 1992

" March 1992

September
1992

March 1992

_ March 1992

March 1992

March 1992

March 1992

March 1992

March 1992

March 1992

" TJAGSA Fiscal Law .

Deskbook, November 1991

The Army Lawyer and
Military Law Review

. .- Database (ENABLE 2.15).
- Updated through 1989
The Arnty Lawyer Index.:

It includes a menu
system and an
explanatory memorandum,

. ARLAWMEM.WPF.

.. Contract Claims,
‘ ngauon & Remedxes

 The Dccember 1990

Fiscal Law Deskbook
Defensive Federal

. ngauon vol. 1

Defenswe Federal

‘ ngauon vol.2

Law of Federal

Law of Federal Labor-
Management Relations

Reports of Survey and
Line of Duty °
‘Determinations—

. Programmed Text

Government Information
Practices

“Federal Tort Claims Act
Soldiers’ and Sailors’

~ 'Civil Relief Act Pamphlet
"Legal Assistance Real

Property Guide

Legal Assistance Wills
Guide

Legal Assistance Office
Directory

Legal Assistance
Notarial Guide

Federal Tax Information
Series |
Legal Assistance Office
Administration Guide
Legal Assistance
Deployment Guide

Uniformed Services
Former Spouses’
Protection Act—Outline
and References

EILE NAME
JA275Z1P

JA2I6ZIP

March 1992
March 1992

March 1992

Model Tax Assxstance
Program = ! :

. Preventive Law Series

JA310ZIP

JA285.ZIP . . Senior Officers’ Legal
' Orientation
SJA Office Manager's
Handbook
TJAGSA Criminal Law
- New Developments
Course Deskbook
Unauthorized Absence—
' Programmed Instruction,
" "TJAGSA Criminal Law
Division
Trial Counsel and Defense
Counsel Handbook,

Y AGSA Criminal Law
Division

JA290.ZIP March 1992

ND-BBSZIP  July1992

JA01ZIP  © July1992

July 1992

JA320ZIP July 1992 Senior Officers’ Legal
N . f Orientation Cnmmal Law

Text

Nonjudicial Punislimem
.—Programmed
Instruction, TTAGSA
Criminal Law Division
Crimes and Defenses
Handbook (DOWNLOAD .
ON HARD DRIVE
- ONLY.)

Operational Law

Handbook, vol. 1
' . Operational Law ‘

Handbook, vol.2

 Contract Law Yearin -
Revxew—l989 R

JA330.ZIP July 1992

JA337ZIP July 1992

JA2LZIP May1992

JA422 ZTP g May ‘1992 -
YIR89.ZIP ‘ January

Reserve and Naﬁonal Guard orgamzauons w1thout organic
computer telecommunications capabilities, and individual
mobilization augmentees (IMAs) having bona fide military
necds for these publications, may request computer diskettes
containing the publications listed above from the appropriate
proponent academic division (Administrative and Civil Law;
Criminal Law; Contract Law; International Law; or Doctrine,
Developments, and Literature) at The Judge Advocate
General’s School, Charlottesville, Virginia 22903-1781.
Requests must be accompanied by one S1/s-inch or 31/2-inch
blank, formatted diskette for each file. In addition, a request
from an IMA must contain a statement that verifies that the
IMA needs the requested publications for purposes related to
the military practice of law. Questions or suggestions con-
cerning the availability of TTAGSA publications on the
LAAWS BBS should be sent to The Judge Advocate Gen-
eral’s School, Literature and Publications Office, ATTN:

- JAGS-DDL, Charlottesville, VA 22903-1781.
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4, TJAGSA Inl‘ormatlon Management Items.

a. Each member of the staff and faculty at The J udge
Advocate. General s School (TJAGSA) has access _to the
Defense Data Netwotk (DDN) for electronic mail (e-maﬂ)
To pass information to someone at TTAGSA, or to obtain an’
e-mail address for someone at TJAGSA, a DDN user should
send an e-mail message to:,

’ postmaster@ _]ags2 Jjag. vu'glma edu
. ‘ .
The TIAGSA Automatton Management Offlcer also is
compiling-a list of JAG Corps e-mail addresses. If you have
an account accessible through either DDN or PROFS (TRADOC
system) please send a message containing your e-mail address
to the postmaster address for DDN, or to “crankc(lee)” for
PROFS. .

b." Personnel desiring to reach someone at TTAGSA Via'

autovon should dial 274- 7115 to get the TJAGSA recep-
tionist; then ask for the extensxon of the office you wish to
reach.

c. Personnel havmgaccess to Fl"S 2000 can reach ;I“lAGSAL

by dialing 924-6300 for the receptionist or 924-6- plus the
three- d1g1t extensmn you want to reach .

d. Thel udge Advocate General's School also has a toll-free
telephone number To call TJAGSA dial 1-800-552-3978.

e VY

5."The Army Law lerary System.

a. Wlth the closure and realignment of many Army
installations, the Army Law Library System (ALLS) has
become the pomt of contact for redistribution of materials’
contained in law libraries on those installations. The Army

Lawyer will continue to publish lists of law library materials

made available as a result of base closures. Law librarians
having resources available for redistribution should contact
Ms. Helena Daldone. JALS-DDS The Judge Advocate Gen-
eral’s School, U.S. Army, Charlottesville, VA 22903-1781.

Telephone numbers are -autovon 274-7115, ext. 394 com-

merclal (804) 972-6394 or fax (804) 972-6386 e

b. The followmg ‘materials have been declared ext:ess and
are available for redrstnbutlon Please contact the hbrartes
drrectly at the addresses prov1ded below - Eh o

. S 3

et -1 " Voo AL

1. CW3 Gary Dodge, Office ‘of the. Staff Judge Advocate,
U.S. Military Academy, West Point, NY 10996; telephone
914) 938-2781/4570 ‘ s

Umted States Code Service, 192 vols.

2. SSG Fredenck J Dalton Headquarters, U.S. Army
Garrison, Fort Indiantown Gap, Annville, PA 17003-5011;
telephone (717) 865 5444 ext. 2552.

Purdon s Pennsylvama Statutes Annotated—
+ <" current set -
West's Military Justice Reporter, vols. 1-30

3. Cheryl Ftelds U S. Army Chemtcal Research
Development and Engmeertng Center, Edgewood Arsenal,
Bldg. E-4435, Aberdeen Proving Ground, MD 21010:"
telephone' (410) 671- 1288/2289 i

Demsxons of, the Comptroller General of the
United States, paper edition.

RPRRERTIN 1‘“:‘.‘3',“:: s

[

69 - Apr. 1990 359432
oo ey Taly 1990 o 549640
Sept. 1990 691-758
70 . Oct1990 152
. Nov.1990 53-113
vo. .. i Dec. 1990 115-164
‘ ., Jan. 1991 165224 -,
. .i"Feb. 1991 225-312
o, Mar1991,,; ; 313389 . ...,
- Apr 1991 - 389-458; e
.. May1991 " 459-539"
. June1991 541-605
July 1991 607-660
Aug. 1991 - 661-698
Sept.1991 | 699-737°
SO T Oct. 1991 S e 1-54

- Nov. 1991 55-96

AR
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