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The Indiana Court of Appeals recently clarified when an  The parties were married in 1957 and divorced in 1981. At
award of military retired pay under the Uniformed Services the time of the divorce, the husband was vested with the right
Former Spouse’s Protection A@ISFSPAY is subject to later  to receive retired pay for non-regular service in the armed
modification based upon changestlie circumstances of the forces® Therefore, he would not receive monthly-retired pay
divorced parties. While Indiana courts cannot modify an awarduntil he reached age sixty. The decree incorporated a separation
of military retired pay that is characterized abvasion of mar- agreement with separate articles that addressed property dispo-
ital property? an award that is characterizedspsusalmainte- sition, child support, and spousal maintenance.
nancemay be madified. In Thomas v. Abglthe Indiana Court
of Appeals clarified when modifications may be made due to  Under the spousal maintenance article, the husband agreed
changes in circumstances. The court concluded that if a settleto pay one-third of his monthly military retired pay as spousal
ment agreement awards military retired pay as spousal maintesupport after he reached age sixty. He also agreed to execute
nance, the trial court may not subsequently modify the any documents that were necessary to authorize the Army to
maintenance agreement upon the petition of one party and ovepay this amount directly to his former spodfsén addition, the
the opposition of the othér. agreement stated: “This Agreement shall be irrevocably bind-

ing on both parties . . .1

The USFSPA permits state divorce courts to divide military
retired pay within a divorce decree provision for child support, The husband turned sixty in December 1993. In January
the division of marital property, or the payment of alimbny. 1994, he began receiving retired military pay monthly. Con-
The Social Security Act defines “alimony” as the “legal obliga- trary to his agreement, he neither paid the spousal support nor
tion of an individual to provide support and maintenance of thefiled the necessary assignment with the Defense Finance and
spouse (or former spouse) of the individual.” Accounting Service (DFAS) for direct payment to his former

wife. Failing to obtain his cooperation, his former wife applied

In Thomas the Court of Appeals of Indiana considered to the DFAS for payment. The DFAS rewarded her persistence
whether and when a divorce decree that divided the militaryin August 1994 when she began receiving checks, although
retired pay of a National Guard officer could be modified due they were less than the amount provided for in the divorce
to a change in circumstances. The decréehomasawarded decree. She filed a contempt citation against her former hus-
the officer’s spouse one-third of his retired pay as spousal mainband for his failure to abide by the divorce decree. He
tenancé. responded by filing a petition to terminate or to modify the

agreement based upon “a change of circumstances so substan-
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tial and continuing as to render the payment of one-third of hishis attempt and held that while a trial court may award post-
retirement pension to be unreasonabte A master commis-  divorce spousal maintenance only under the narrow circum-
sioner held hearings on the matter. The trial court laterstances outlined in the dissolution statute, the parties are not so
approved the master commissioner’s recommendation and terlimited in drafting settlement agreemefftsThe court reasoned
minated the maintenance ordr. that the husband and wife freely and voluntarily entered into the
settlement agreement that included the maintenance provi-
The Indiana Court of Appeals reversed the trial court’s ordersion!” Accordingly, the trial court lacked the authority to mod-
terminating spousal maintenance. The court reasoned that thdy the settlement agreement and terminate the husband’s
spousal maintenance order was not based upon a finding of theaintenance obligatioti.
spouse’s incapacity, but was rather the product of an agreement
of the parties. The court stated that parties to a divorce may Thomasprovides a valuable guide to counsel who are draft-
enter into Such settlement agreements as in a spirit of amica-ing or reviewing a proposed settlement agreement that will be
bility and conciliation they wisht* merged into an Indiana divorce decree. The first decision is
whether to characterize the division of a military pension as a
Indiana law provides that divorce decree provisions for division of marital property or as spousal maintenance. Ifitis
spousal maintenance that are ordered due to a spouse’s physioaharacterized as spousal maintenance, the provision should be
or mental incapacity may be modified or revoked upon a show-clearly identified as either court-imposed due to spousal inca-
ing of “changed circumstances so substantial and continuing apacity or a negotiated settlement agreement of the parties. The
to make its terms unreasonabte.In Thomasthe respondent  agreement should state whether and under what circumstances
attempted to bring the terms of his settlement agreement fothe provision is subject to future modifications or a termination
spousal maintenance within the statute that permits subsequemf the maintenance obligation.
modifications. In his decree, however, the spousal maintenance
provision was not a court-imposed order based upon a finding
of spousal incapacity. The Indiana Court of Appeals rejected
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