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Litigation Division Notes members who received their original appointment before they

were terminated due to the ban. Because of the confusion over
The Civilian Personnel Branch of Litigation Division pro- age requirements, PATCO applicants may be incorrectly con-
vides the following notes. For further information you may call sidered as “too old” for ATC vacancies. Ensuring that CPOs

DSN 426-1600. and selecting officials understand that the maximum entry age
requirement applies only riginal appointments should help
Army Air Traffic Controller Age to avoid any unnecessary age discrimination litigation sur-
Discrimination Litigation rounding the denial of ATC positions. Major Fair.
On 9 December 1981, President Ronald Reagan, by memo- Observations About Settlement Agreements

randum to the Director of the Office of Personnel Management

(OPM), imposed an indefinite ban on employment by the Fed- Most tribunals, including the Supreme Court, encourage
eral Aviation Administration (FAA) of striking members of the negotiated settlement during the administrative processing of a
Professional Air Traffic Controllers Organization (PATCO) complaint? Settlements can be a winning situation for both
because the strike was not authorized by law. For a period ofides. However, there is nothing worse than later discovering a
twelve years, those PATCO members were ineligible for potential defect in the agreement which may void it entirely, or

employment with the FAA, to include federal employment at Worse, actually give the other side an advantage in future litiga-
Army airfields. tion. Four recent Army civilian personnel district court cases

involved claims which were the subject of settlement agree-

On 12 August 1993, by memorandum to the OPM, Presidentments. Plaintiffs argued that the agreements were void or sim-
Clinton repealed the ban on reemployment of air traffic control- Ply do not concern the causes of action raised in their court
lers (ATCs) terminated as a result of their strike against the fed-actions. Below are some tips to ensure that the agreement you
eral government in August 1981. On 4 October 1993, as aenter into today will stand up in federal court years later.
result of President Clinton’s repeal of the ban, the OPM issued
Federal Personnel Manual (FPM) Bulletin 731-10 which man-  One source of problems is the rush to produce a written
dated that all individuals terminated by the strike may be con-product. In one pending case, a facially correct and binding set-
sidered for employment in FAA ATC Specialist positions and in tlement agreement suffered from a number of deficiencies. It
other positions in the federal government. Federal Personnewas not sufficiently edited for punctuation or content (for
Manual Bulletin 731-10 urged these former ATCs to seek €xample, the word “settlement” was misspelled). Furthermore,
employment with those federal departments and agencies fronthe agreement concerns only Title VI issues, but contained an
which they were banned and urged that the ATCs directly con-incomplete discussion and waiver of rights under the Age Dis-
tact the federal facilities where they would like to be considered crimination and Employment Aét.Most damaging was that
for employment. the agreement did not adequately state what consideration man-

agement was to receive as part of the settlement agreement.

Installation civilian personnel officers (CPOs) and ATC While everything that the plaintiff was to receive was clear, the
selecting officials have received numerous applications for only benefit for management was that an unspecified formal
installation ATC positions at Army airfields from individuals EEO complaint which had been filed on a given date was set-
terminated during the 1981 PATCO ban. Invariably, these indi- tled* There was no other discussion within the agreement itself
viduals exceed the maximum entry age of thirty for original of whatthe EEO complaint concerntedh review of all records
appointment as a DOD ATC, as required by the DOBow- at the EEO office revealed that the plaintiff did not file a formal
ever, the maximum entry age applies onlptiginal appoint- EEO complaint on the date specified in the agreement and that
ments. Consequently, it does not apply to those former PATCOthe relevant formal complaint was dated some weeks earlier. It

1. SeeMemorandum, Assistant Secretary of Defense, subject: Maximum Entry Age for Department of Defense Air Traffic Control@rd §8B)y(retaining the
maximum entry age of 30 as provided by Public Law 96-347). However, the DOD memorandum allows component heads to waieitheentgxage with
respect to those individuals meeting the following criteria: (1) received ATC specialist certification according to FARsté2dbaeen qualified and facility cer-
tified in a DOD or FAA ATC facility; and, (3) engaged in the direct separation and control or management of air traff&Ta &mjlity controlling traffic within
United States airspace, or in such facilities operated by the DOD or the FAA outside the United States within one yeheptaietof appointment.

2. Brown v. General Serv. Admin., 425 U.S. 820, 828-31 (1976).

3. The waiver of ADEA claims did not comply with the Older Workers’ Benefit Protection Act, 29 U.S.C. § 626(f) (1996), wisiphdifas requirements that must
be met before an ADEA claim can be waived.
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appears that in the rush to produce an agreement, an oldeslaintiff had not been represented by counsel, the court may
agreement may have been pulled off a computer screen to servieave decided differently. Given the possibility that the labor
as the template in which new information was added while por- counselor and other management officials may later be labeled
tions of the original were deleted. This procedure was appar-as interested parties, or even as alleged discriminatory officials,
ently performed without careful review and thoughtful management might consider having a completely neutral and
consideration as to whether the old agreement contained all theletached witness present at the signing of the agreement for the
necessary terms. In this rush, the wrong date was entered intsole purpose of later testifying as to the plaintiff's capacity.
the agreement and no other mention was made as to whiclsuch a witness could be anyone not involved with labor matters
claims the plaintiff was waiving. To avoid such problems, labor (e.g., the NCOIC of the criminal law section, the chief of legal
counselors must carefully review settlement agreements. Havessistance, or the claims office secretary).
someone else review the agreement and seek advice from more
senior members of the office or attorneys in your technical  Finally, agreements must be honored. Prior to entering into
chain. an agreement to give the complainant the “next available GS-
5,” consult everyone responsible for these positions (supervi-
In another case, no written manifestation of the agreementsors as well as funding appropriators) to verify when the next
was ever produced. Itis common practice for settlement agreeavailable position will occur. Make sure all terms of the agree-
ments made during Merit Systems Protection Board (MSPB) ment are well thought out and defined. For instance, if a posi-
hearings to simply be “read into the record,” but not all MSPB tion becomes open, but there is no money to fill it, is it
hearings are transcribed. Thus, if the matter is brought into fed-available? Additionally, explore all contingencies. If no posi-
eral court, one must go through the time-consuming process ofions become available for a year or two, has management com-
requesting the hearing tapes from the MSPB and searchinglied with the terms, or has there been a breadh&s there
them to find the settlement discussions. Additionally, tapesbeen actual accord and satisfactfoRailing to comply with an
tend to get lost or suffer from sound deficiencies and otheragreement is significant, but there are worse aspects. Should
problems. Labor counselors may want to consider preparing ahe matter end up in Court, it can impact on the credibility of
written settlement agreement which can be signed by all parthe government’s overall position and invite an adverse deci-
ties. Copies can be added to the record and maintained by thsion as to the causes of action.
labor counselor and other appropriate offices.
The Litigation Division’s Civilian Personnel Branch’s mis-
The Civilian Personnel Branch recently had a case in whichsion is to defend management’s decisions. It is easier to defend
the plaintiff argued that he was on medication and suffering complaints that are the subject of well thought out and properly
from severe sleep deprivation at the time of the settlement.prepared settlement agreements. Labor counselors should care-
Consequently, he claimed that he was “confused” and “notfully consider the above comments and seek advice and guid-
thinking straight” when he entered into the negotiated settle-ance on how best to ensure that a contemplated settlement
ment agreemerit.n this case, all of the individuals who signed agreement is written clearly and concisely enough to dispose of
the agreement for management, including the labor counselorany potential future claims. Major Ray.
were named as alleged discriminating officials in other causes
of action. Because of this apparent conflict, the court was not A Note of Caution About E-Mail
persuaded by their statements that the plaintiff appeared fine at
the time that he entered into the agreement. However, the dis- One author predicts that as computer records become
trict court upheld the agreement because the plaintiff was rep-increasingly important to everyday business, electronic mail (e-
resented by an attorney who also signed the agreement. If thenail) will become the “darling of discovery.'Plaintiffs’ attor-

4. The EEO claim can be identified in a number of ways. For instance, by stating exactly what it concerns (i.e., a pezf@iuatae, given by Joe Boss, for the
period 1991-1992, while complainant served as a GS-5) or by referencing case numbers (the local EEO number, the MSPRBl/ouriieeEEOC number). In
addition, labor counselors are encouraged to negotiate as comprehensive a waiver as possible. For instance, instégidin§jaswvalver of a particular formal
EEO complaint, seek to obtain a waiver of the complainant’s right to bring a further complaint or suit on any claim thebwdave been raised up to the date
of the settlement agreement.

5. Settlement agreements take on the attributes of a contract. United States v. ITT Continental Baking Co., 420 U.S. 223 7535-@8urts may or may not
allow oral or written evidence to vary or contradict the terms of the agreement depending on the Court’s interpretatmmntrh¢hand the parole evidence rule.

6. Employees may waive their claims only when they have a full understanding of their rights and they voluntarily entexgreertent. Alexander v. Gardner-
Denver Co., 415 U.S. 35, 52 (1974).

7. Clearly define the procedures and remedies available to the complainant should he or she believe that a breach has occurred.

8. Itis performance of the conditions of the accord which extinguish the underlying obligation. Geisco, Inc. v. Honeyv&8R 2d 54, 57-58 (2d Cir. 1982);
Bowater N. Am. Corp. v. Murray Mach., Inc., 773 F.2d 71 (6th Cir. 1985).

9. John J. Dunbawhen Documents Are Electronic: Discovery of Computer-Generated Maté&klads. Srate B. News, Apr. 1997, at 33.
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neys are quickly realizing the potential value in the discovery A final piece of advice concerns what to do if an EEO com-
of all types of electronic informatiofi. E-mail messages, for  plainant, MSPB appellant, or plaintiff in civil litigation puts
example, often contain a surprising degree of candor. Unlike ayou on notice that he intends to seek computer discovery. You
formal memorandum memorializing an action, an e-mail mes- must take immediate steps to ensure that the electronic informa-
sage may reveal the writer’'s full knowledge and intent on antion is preserved by seeking the advice and assistance of the
issuet! Prior drafts of a memorandum and e-mail may also belocal IMO. Not only will the IMO know how to preserve the
used to fill in the gaps when memories of discussions about arinformation, but it should also be able to help you “think big”
action are vague or when paper documents were destroyed over to realize the full extent of electronic information potentially
time 12 available for discovery. For example, when you have a hard
drive copied for preservation, ensure that all deleted and frag-
With the advent of office automation, labor counselors and mented electronic data on the drive are copied as well as active
other legal advisors should use every available opportunity tofiles. If e-mail is routinely backed up to tapes, ensure that the
issue words of caution about the use of electronic information.system administrator preserves those tapes and does not copy
Managers and employees must be advised that e-mail systemsver them in future backups.
are not private forums in which to engage in confidential com-
munications. Except for relevance, undue burden, or privilege, As use of computer discovery continues to increase, the
e-mail messages and other electronic information are fully dis-fairly scarce case law in this field will continue to develop and
coverable as “documents” under the definition provided in Fed- to clarify the issues. In the meanwhile, you should educate your
eral Rule of Civil Procedure 34. Additionally, in many “clients” about their use of electronic information and be pre-
jurisdictions Federal Rule 26(a) also requires the voluntary dis-pared to preserve electronic information at first notice of intent
closure of “data compilations” as part of the “initial disclosure” to discovef® Captain Williams.
required of parties in litigation. Managers and employees
should also be advised that it is not all that difficult to find  Supreme Court Rules Former Employees Are Covered
deleted “skeletons in the closet;” in other words, “deleted” does Under Title VII
not always mean “destroyed.” For example, deleted e-mail is
often found on backup tapes of file servers, and deleted word Recently, the United States Supreme Court resolved a con-
processing files are easily recovered from the computer hardlict between the circuit courts and recognized the right of
drive if not yet written ovel* Your local Information Manage-  former employees to file suit under Title VII of the Civil Rights
ment Office (IMO) is an invaluable source for further education Act for postemployment retaliationRobinson v. Shell Oil
on these issues. Co.'% unanimously reversed a decision by the United States
Court of Appeals for the Fourth Circdit. Robinson had ini-
tially filed an action for discriminatory discharge. While his

10. One computer expert estimates that 20-30% of all information, including e-mail, is never printed in hard copy angi¢hegritage is increasing. Joan E.
Feldman Evidence with a Bite: Computerized Files in Civil Litigati@mpuTer FOrRENsICS(1996).

11. Dunbarsupranote 9.

12. By way of example, one author reports a litigation moment every lawyer dreams of:
The expert told us that his draft report had been discarded. We knew that the electronic version of his current repomprepdieeeby
writing over the draft in the word processing program without saving the prior version. Unfortunately for him, he wastbate@rguters
do not literally write over the prior draft as long as there is disk space, they simply assign the prior version’s spagabl@$oavawriting
and invisible to the program. Utility programs like Norton Utilities easily recover the “deleted” documents. We did.ftWeesdiavastating
to the expert’s current opinion. The case settled one week later.

Attorneys Sift Electronically Storédformation for Gold Fep. Discovery News, Jan. 1997, at 1.

13. This rule provides the following:
Any party may serve on any other party a request (1) to produce and permit the party making the request, or someoneeadmgestot's
behalf, to inspect and copy, any designated documents (including writings, drawings, graphs, charts, photographs, phanel @berdtata
compilations from which information can be obtained [and] translated, if necessary, by the respondent through detectiotodegisesably

usable form) . . ..

Fep. R. Qv. P. 34(a). The 1979 Amendments to the Advisory Committee Notes state: “The inclusive description of ‘documents' isaewisedatith changing
technology. It makes clear that Rule 34 applies to electronics (sic) data compilations . . . ."

14. McHaAEL J. RATRICK, AN ATTORNEY'S GUIDE TO PROTECTING DISCOVERING AND PRODUCING ELECTRONIC INFORMATION 4:10 (1995).

15. At least three types of sanctions have been employed by the courts for failure of a party to fully preserve and haamglguest for computer discovery:
default judgment, monetary sanctions, and adverse inferences drawn at summary judgment or trialsupuabate 9, at 39.
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charge was pending, Robinson applied for a position with 160.147.194.12/eld/eldlink2.htm) for download as a text file or
another company. He alleged that Shell Oil gave a negativein Adobe Acrobat format.
employment reference in retaliation for his protected activity.
The Supreme Court held that including former employees Final Military Munitions Rule: An Overview
within the protection of Title VII for the purpose of retaliatory
conduct was necessary to give full effect to the law’s antiretal- On 12 February 1997, the Environmental Protection Agency
iation provisions. (EPA) published the Military Munitions Ruléwhich identi-
fies when conventional and chemical military munitions
Former employees who have engaged in protected activitiesbecome hazardous waste under the Resource Conservation and
could allege that postemployment actions, such as negative refRecovery Act (RCRA). Military organizations that manage
erences, are retaliation. When negotiating settlement agreemunitions must be prepared to implement this rule on 12
ments, particularly ones that include provisions for the August 1997, the effective date.
employee to leave federal service, labor counselors should con-
sider establishing formal reference procedures. The settlement The 1992 Federal Facility Compliance Act (FFCA)
agreement could address the type of recommendation thaamended the Resource Conservation and Recovery Act
would be given to other employers and could also direct the(RCRA) by requiring the EPA to publish regulations that iden-
employee to list a particular person as a reference. Itis essentigify when munitions become a hazardous waste subject to the
that former supervisors are made explicitly aware of the termsRCRA. In developing its rule over the past four years, the EPA
of any settlement agreement to avoid inadvertent violations. reviewed comments from numerous organizations and individ-
uals, including the Department of Defense (DOD), other fed-
While Robinsorheld that former employees could assert the eral agencies, states, tribes, universities, corporations, and
protections of Title VII, the Supreme Court did not address the citizens’ groups.
merits of the alleged negative recommendatfolvhile nega-
tive recommendations may be the most obvious allegation of The Military Munitions Rule will primarily affect the DOD,
reprisal, other actions also may be viewed as stating a cause dfcluding the National Guard. Other federal agencies, such as
action. For example, improper release of information to third the Department of Energy and the United States Coast Guard,
parties, failing to provide employee records or information, which deal with military munitions on behalf of the DOD, will
refusal to hire family members, and a host of other perceivedalso be affected, as will government contractors who produce or
wrongs. Labor counselors should continue to stress compliancaise military munitions for the DOD. Some parts of the rule,
with established regulations and office practices and encouragdowever, apply to both military and nonmilitary activities. For
supervisors to seek guidance if they believe a former employeeexample, the emergency response provisions, the new storage

is trying to “set up” the agency. Major Hokenson. standards under subpart EE, and the limited exemption from
manifest and marking requirements, apply to military and non-

Environmental Law Division Notes military alike.
Recent Environmental Law Developments The rule acknowledges that the DOD has long-established

and extensive storage and transportation standards that ensure

The Environmental Law Division (ELD), United States €Xplosive safety and security, while at the same time protecting
Army Legal Services Agency, produdés Environmental Law ~ human health and the environment. In drafting its rule, the EPA
Division Bulletin (Bulletin) which is designed to inform Army ~ acknowledged that these DOD standards, developed and over-
environmental law practitioners about current developments inse€en by the Department of Defense Explosives Safety Board
the environmental law arena. The ELD distributesBtketin (DDESB), are at least as stringent as the RCRA standards. The
electronically in the Environmental files area of the Legal EPA also relied on the military’s excellent safety record in its
Automated Army-wide Systems (LAAWS) Bulletin Board Ser- management of munitions and explosives, regardless of their
vice (BBS). The latest issue, volume 4, number 7, is repro-status as a product or waste.
duced below. Theulletin is also available on the
Environmental Law Division Home Page (http://

16. 117 S.Ct. 843 (1997).
17. Robinson v. Shell Oil Co., 70 F.3d 325 (4th Cir. 1995).
18. Robinson117 S. Ct. at 843.

19. 62 Fed. Reg. 6621.
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State Authority In the case of “used or fired” munitions, the EPA followed
their long-standing position that deposit of a product on the

The EPA has adopted the traditional RCRA approach to stateground incident to its normal and expected use does not trigger
authority and allows states to adopt requirements for military the RCRA and indicated that some munitions can be expected
munitions that are more stringent or broader in scope than théo malfunction and not to explode on impact. In such circum-
federal requirements. At the same time, the EPA stronglystances, the EPA has defined as solid waste those unexploded
encourages states to adopt the provisions of this new rule. lbrdnance that are:
remains to be seen just how states will seek to manage waste
military munitions. Nonetheless, in preparation for implement- (1) transported off range or from the site of use for the pur-
ing the rule in August 1997, the DOD has drafted an interim poses of storage, reclamation, treatment, disposal, or treatment
implementation policy and distributed it to the field. prior to disposal;

In the coming months, the DODilwbe working closely (2) recovered, collected, and then disposed of by burial or
with installations, major commands, and regulators to identify landfilling, either on or off a range; or
issues and to seek consensus on a final implementation policy.
To assist states in understanding its munitions management (3) fired and land off range and are not promptly rendered
practices, the DOD has been engaged in a partnering effort wittsafe and/or retrieved.
state, tribal, and environmental group representatives. This ini-
tiative will continue in an effort to persuade regulators to adopt  The rule also identifies specific circumstances under which
the EPA rule and the DOD’s plan for implementing the rule.  military munitions are not waste. Notably, military munitions
are not waste when used for their intended purposes, such as:
The DOD’s Regional Environmental Coordinators (REC)
will support the partnering process by briefing regulators and (1) munitions used in training military personnel or emer-
facilitating discussions. The Regional Environmental Coordi- gency response personnel, including training in the destruction
nators will also work closely with state regulators to assist in of unused propellant;
modifying state laws and regulations as may be necessary to
adopt the EPA rule. Whether or not some states develop more (2) munitions used in research, development, testing, and
stringent standards, the EPA rule has provided a blueprint ancevaluation activities;
significantly clarified the military waste munitions manage-
ment requirements. (3) munitions destroyed during range clearance activities on
active and inactive ranges; and
When Are Munitions a Waste?
(4) unused munitions that are repaired, reused, recycled,
The Rule addresses a fundamental question—when daeclaimed, disassembled, reconfigured, or otherwise subject to
unused military munitions become a waste and thereby subjectaterials recovery activities. Assignment of a particular condi-
to the requirements of the RCRA? The rule identifies four cir- tion code or placement in one of the DOD’s demilitarization
cumstances under which unused munitions become waste:  accounts does not automatically result in designation of an item
as a waste because many of these materials are subjected to
(1) when abandoned by being disposed of, burned, deto+ecovery, reuse, and recycling activitfés.
nated, incinerated, or treated prior to disposal;
The EPA has postponed final action on whether military
(2) when removed from storage for the purpose of being dis-munitions on closed or transferred ranges are solid waste until
posed of, burned, incinerated, or treated prior to disposal; the DOD issues its Range Rule. The Range Rule, which the
DOD expects to propose this summer, sets forth a process for
(3) when deteriorated or damaged (for example, leaking oraddressing unexploded ordnance and other contaminants at
cracked) to the point that it cannot be put into serviceable con-these ranges.
dition and cannot reasonably be recycled or used for other pur-
poses; or Storage Standards

(4) when declared a waste by an authorized military official  The EPA has finalized two approaches for the storage of
(for example, the determination made by the Army concerningwaste munitions. The “conditional exemption” approach is
the M-55 rocket in 1984 available only for the storage of waste military munitions,

while the new unit standards under 40 C.F.R. parts 264 and 265,

20. 40 C.FR. § 266.202(c)(1)-(4).

21. Id. § 266.202(a)(1)-(2).
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subpart EE, are available to military and nonmilitary handlers Transportation
of waste munitions and explosives.
In light of the extensive controls that the DOD employs
The conditional exemption is based on the EPA's determina-when transporting munitions, the EPA has provided a limited
tion that the DOD’s management practices make it unlikely thatexemption from the RCRA's transportation requirements. A
these waste munitions will be mismanaged and thereby presenrRCRA manifest is not required for shipments of waste muni-
a hazard to human health and the environment. The conditionalions and explosives (excluding chemical munitions and
exemption allows nonchemical waste military munitions to exit agents) between military entities. Such shipments must comply
the traditional RCRA regulatory scheme for hazardous wasteswith the DOD shipping controls, including the use of a Govern-
and, instead, be managed under a more tailored set of rulesnent Bill of Lading (GSA SF 1109), Requisition Tracking
Chemical munitions and agents are not eligible for the condi- Form (DD Form 1348), Signature and Talley Record (DD Form
tional exemption provision. 1907), Special Instructions for Motor Vehicle Drivers (DD
Form 836), and Motor Vehicle Inspection Report (DD Form
Additionally, for munitions to qualify for the exemption, 626).
they must be subject to the jurisdiction of the DDESB, managed
in accordance with the DDESB'’s published standards (no waiv-  “Military” is defined broadly enough to include the “Armed
ers are allowed), stored in units identified to regulators, andServices, Coast Guard, National Guard, Department of Energy
inventoried annually and inspected quarterly. Theft, loss, or(DOE), or other parties under contract or acting as an agent for
violations that may endanger health or the environment must behe foregoing, who handle military munition."The exemp-
reported to the regulatory agency. tion also provides for similar reporting requirements as
required under the storage exemption. This limited exemption,
While a failure to meet any of the previously outlined condi- however, may be difficult to implement on a widespread scale
tions results in an immediate loss of the exemption, owners oruntil states through which such shipments must travel have
operators may request reinstatement. This conditional exempadopted the provision as part of their state laws and regulations.
tion will greatly reduce the administrative burdens of storing
waste military munitions, while providing regulators with the The EPA also adopted a second exemption from the trans-
oversight and accountability they sought. portation requirements which applies to both military and non-
military generators and transporters of hazardous wastes,
Under the second approach for storage of waste munitionsjncluding waste munitions and explosives. The EPA has
the EPA set forth new unit standards in subpart EE of 40 C.F.R.deleted the requirements for marking and manifesting hazard-
parts 264 and 265, dealing with permitted and interim statusous wastes transported on a public or private right-of-way
facilities. Subpart EE requires that hazardous waste munitionswithin or along the border of contiguous properties under the
and explosives (military or nonmilitary) be stored in units that control of the same perséh.
minimize the potential for detonation or release; provide a pri-
mary barrier to contain the hazardous waste; and, in the case of While designed to benefit small quantity generators, such as
liquid wastes, provide for secondary containment or a vaporuniversities seeking to consolidate their hazardous waste activ-
detection system. ities, the DOD will also benefit. For example, military genera-
tors may transport hazardous wastes from one area of an
The storage unit must be monitored and inspected frequentlyinstallation to another by using the public highway that bisects
enough to assure that controls and containment systems arthe installation.
working as designed. The DOD storage units that satisfy the
DDESB standards should already meet the unit standards of Emergency Response Activities
subpart EE. Unlike the conditional exemption, owners and
operators will also have to comply with the RCRA's other sub-  The EPA has also clarified long-standing EPA policies
titte C requirements, including the need to obtain a RCRA stor-regarding the applicability of the RCRA requirements to emer-
age permit. gency response activities. These munitions-specific provisions
apply both to military and nonmilitary emergency response
The DOD anticipates that subpart EE permits will be sought activities and, therefore, are scattered throughout the regula-
for units storing waste chemical munitions and agents, as welltion?* In essence, these provisions codify exemptions from the
as for units storing conventional munitions that do not qualify generator, transporter, and permitting requirements in connec-
for conditional exemption (e.g., because the storage unittion with immediate responses to emergencies involving muni-
requires a waiver from one or more DDESB standards). tions or explosives.

22. 1d. § 266.201.
23. Id. § 262.20(f).

24. 1d. 88 262.10(i), 263.10(e), 264.1(g)(8)(i)(D)(iv), 265(c)(11)()(D)(iv), 270.1(c)(3)(i)(D)(iii)-
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For example, emergency response personnel need not obtain Striking a Balance
a generator identification number, make a hazardous waste
determination, complete a RCRA manifest, mark or label the The Military Munitions Rule is the result of a concerted
item, or obtain a regular RCRA treatment permit. A RCRA effort by the EPA and the DOD to strike a balance between
emergency permit is required, however, in those cases wherenvironmental concerns and explosives safety concerns. The
the emergency response specialist determines that time wilRule, as finally promulgated, clarifies how and to what extent
allow. the RCRA's waste management scheme will apply to waste

munitions activities. It provides federal and state regulators

The EPA also made clear in the rule’s preamble that emer-and the public with the oversight and input to which they have
gency response personnel need not be concerned with land disecome accustomed in other waste management activities. It
posal restrictions and corrective action requirements. Theyalso affords the DOD an opportunity to manage its munitions,
must maintain records of the actions taken for three years.both product and waste, in a way that is sensitive to environ-
These exemptions are directed toward relieving emergencymental concerns while accomplishing its national defense mis-
response personnel from being distracted by the RCRA's com-sion. The task now is to work with state and federal regulators

plicated administrative and substantive requirements. to ensure that the rule is implemented consistently in all the
jurisdictions in which the DOD has a presence. Lieutenant
Permit Modifications Colonel Bell.

The new definition of when munitions become a waste Harmon Decision Deals Enforcement Blow to Regulated
includes munitions that the DOD previously did not view as Community
wastes. The EPA has partially relieved the DOD’s concern that
existing permitted facilities would be unable to accept these The United States Environmental Protection Agency’s Envi-
newly designated wastes if their permit or permit application ronmental Appeals Board (EAB) recently issued a decision in
does not specifically allow the receipt of wastes from off-site In ReHarmon Electronics, In¢® which weakened industry’s
sources. The rule allows a “grace period” during which the position on three key issues when contesting enforcement
DOD facilities may seek modifications of their permit or permit actions under the RCRA.
application to allow receipt of these off-site wastes.
For a fourteen-year period, employees of a Missouri com-
A permit holder may continue to accept waste military pany, Harmon Electronics, illegally disposed of various unused
munitions despite the absence of such language or inclusion obrganic solvents by dumping them out the back door of the
an explicit restriction on receipt from off-site sources if the facility. Harmon management discovered the practice during
facility was already permitted to handle waste military muni- an internal compliance assessment in November 1987 and
tions on the effective date of this rule, 12 August 1997; if the ordered it stopped immediately. After assessing the environ-
permit holder submits, by 12 August 1997, a Class 1 modifica- mental damage caused by the dumping, Harmon self-disclosed
tion request to remove the restriction; and if the permit holderthe disposal practice to the Missouri Department of Natural
submits a Class 2 modification request by 7 February 1998. Resources (MDNR) seven months later. Because the EPA had
delegated hazardous waste permitting and enforcement author-
To qualify for the grace period, the modification is limited to ity to Missouri, the MDNR inspected the site and entered into
removal of the off-site restriction. Other modifications to negotiations with Harmon. The MDNR concluded that,
increase guantities or to accept new waste streams are outsidbecause of Harmon’s voluntary disclosure and its cooperation
the grace period provision. Because most of the DOD'’s exist-in completing work to characterize the site,” Harmon would be
ing treatment permits are still pending regulatory approval, allowed to enter into a consent decree, rather than face an
most modification requests will be to amend the permit appli- administrative order with a possible punitive f#fieThe con-
cation, rather than an actual permit. In these interim statussent decree contained standard language that it “settled the peti-
cases, facilities must amend their Part A and B application priortion,” and that it “shall apply to all persons, firms, corporations,
to accepting off-site wastes (i.e., these changes are not subjedair other entities who are or will be acting in concert and in priv-
to the August 1997 and February 1998 deadlines). ity with, or on behalf of, the parties to this Decree . ..."” The
EPA Region VII, which retains oversight authority in state
While this provision seems to be straightforward, the ser- RCRA programs, informed the MDNR that Harmon'’s viola-
vices remain concerned because the final decision to grant otions constituted “class I” violations under the EPA's RCRA
deny the modification request still rests with the regulator. The Enforcement Response Policy. The EPA threatened to overfile
DOD is also pursuing a technical amendment to make clear thaMDNR if the latter did not pursue monetary penalties. When
the grace period also applies to similar modifications to storagethe MDNR did not, Region VIl filed a four-count complaint
permits. against Harmon, proposing a penalty of $2,343,706.

25. Inre Harmon Elec., Inc., RCRA (3008) Appeal No. 94-4 (EAB, Mar. 24, 1997).

26. Id. at 6.
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At the administrative hearing in January 1994, the Presiding The EAB sided with the EPA, ruling that the state authoriza-
Officer lowered the penalty to $586,716. Harmon's appeal totion did not itself create privity between Missouri and EPA.
the EAB raised, among others, three important issues: (1)The EAB explained that state authorization alone does not
whether the Region’s overfiled enforcement action was barredensure an identity of interests for purposes of establishing priv-
by the RCRA and res judicata principles; (2) whether the ity and that privity requires a sufficient identity of interests
Region’s action was barred by the statute of limitations, sincebetween the parties—in this case, between a state’s enforce-
the violations took place more than five years before the ment interests and the EPA.SThe Board concluded, based on
enforcement action; and (3) whether the gravity-based portionevidence presented, including the fact that Region VII had
of the penalty should have been eliminated under the EPA'spressed MDNR to pursue monetary penalties and the latter did
audit policy, since the violations were self-reported and volun- not, the MDNR and EPA did not share a sufficient identity of

tarily corrected. interests® The Board also citelah re Martin Electronics, Ing®
in support of the proposition that, even had the identity of Mis-
The EPA Overfiling State Action souri's and EPA's interests been closer aligned in this case, the

parties still were not in privity, since the EPA's approval of the
In support of its position on the overfiling issue, Harmon state’s consent order was not required.

first noted EPA’s disregard of the plain language of section
3006 of the RCRA, which provides that authorized state pro- Continuing Violations
grams operate “in lieu of” the federal program, and that any
action by the state under its authorized program “shall have the In considering the second issue, the EAB conducted a
same force and effect” as actions taken by the EPA. Harmoriengthy examination of the precedents construing the 28 U.S.C.
also observed that, while overfiling is appropriate when the § 2462 statute of limitations, under which the government is
state has taken no enforcement action, the appropriate respondmrred from maintaining an action to enforce a civil fine or pen-
when the EPA believes that the enforcement response is inadealty unless the action is commenced within five years from “the
quate is to withdraw the state authorizatiériThe EAB dis- date when the claim first accrued.” The Board explained that a
missed these arguments, citing the “well-established reading oftlaim “accrues” when the legal and factual prerequisites for fil-
the statute” that authorizes the EPA to take action even after ang suit are in place, noting that this occurs at different points
state has already doneZo. depending on the type of case (e.g., a victim’s injuries suffered

in an auto collision versus long-term health effects in a toxic

Harmon'’s second point in support of its overfiling position tort case victim$> When the wrongful conduct is of the type

was that the Region’s enforcement action was barred by reghat can continue over a period of time, “the violation accrues
judicata principles. Because the Harmon/MDNR consent on the last day conduct constituting an element of the violation
decree was signed by a circuit court judge, Harmon argued, théakes place Thus, explained the EAB, the date when a viola-
full faith and credit statutérequired that federal courts give the tion accrues is different from the date it first occurs. A civil
same preclusive effect to a state court judgment that other statenforcement action can therefore be maintained “at any time
courts would®® The EPA countered that it was not in privity beginning when the illegal course of conduct first occurs and
with Missouri, and that res judicata principles only apply to ending five years after it is completed.”The Board also cited
claims that have been adjudicated, whereas the present consetite plain language of section 3008 of the RCRA, which allows
decree “resolves no issues of fact or I&w.” penalties for “per day of noncompliance.”

27. 1d. at 11.

28. Id. at 12.

29. 28 U.S.C. § 1738 (1996).

30. RCRA (3008) Appeal No. 94-4, 7 E.A.D. at 13.
31. Id.

32. 1d.

33. Id. at 17.

34. 2 E.AD. 381, 385-86 (CJO 1987).

35. RCRA (3008) Appeal No. 94-4, 7 E.A.D. at 24.
36. Id.

37. 1d. at 26-27.
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Application of the EPA Audit Policy reporting its violations upon discovery and taking predisclosure
steps to assess the extent of the contamination. Sedand,

With respect to the third issue, Harmon detected its viola- mon'sinterpretation of the RCRA's contemplation of when a
tions in November 1987 and reported them in June 1988.violation “accrues,” and the notion of a “continuing violation”
Because of this good-faith effort, the Presiding Officer reduced is damaging, because the ruling allows enforcement agencies to
the Region’s originally proposed multi-day penalty by 66% and stretch a single “act” of noncompliance into a continuous vio-
increased the downward adjustment for good faith. Although lation. Taken to its logical conclusion, one act of illegal dump-
Harmon conceded that it had not met all nine conditions for ing, as in theHarmon case, can be penalized as the multiyear
elimination of the gravity-based portion of the fine set out in the operation of an unpermitted hazardous waste disposal facility
EPA's Incentives for Self-Policing: Discovery Disclosure, Cor- and can bring an enforcement action any time within five years
rection, and Prevention of Violatiofs(Audit Policy) it main- after the spill is ultimately cleaned or a proper permit is
tained that it satisfied the “spirit” of the Audit Policy and that obtained. Finally, the EAB’s ruling that compliance with the
the gravity-based penalties assessed should therefore be elimtspirit” of the Audit Policy would not necessarily be enough to
nated. The EAB rejected the “spirit” argument, citing Har- eliminate the gravity portion of an assessed fine further reduces
mon’s failure to recognize that an important aspect of the Auditthe likelihood that self-reporting a violation would be in a facil-
Policy is to encourage settlement over litigatidn. ity’s best interests, or that a good-faith report will regularly be

rewarded with penalty reduction. Captain Anders.

Some point out that Harmon is a poor candidate for an Audit
Policy test casé, since Harmon'’s self-disclosure was issued Application of RCRA to a One-Time Spill
before the final Audit Policy was published, and because Har-
mon was deemed to be a repeat offender, having engaged in An occasional occurrence during operational training is the
illegal dumping for over fourteen years. But, without specifi- accidental release of material such as oil or other fluids. This
cally holding that a facility would be ineligible to eliminate the may be due to a minor leak from a vehicle or a larger spill as the
gravity-based portion of a penalty unless all nine conditions of result of a major accident. These materials are usually depos-
the Audit Policy were satisfied, the EAB left a clear impression ited in places other than the RCRA managed treatment, storage,
that the Policy’s conditions “are to be respected,” making the or disposal facilities, and often on private property.
use of the Audit Policy’s penalty reductions in instances of self-

reported violations more difficutt. The RCRA establishes a “cradle to grave” regulatory
scheme for the treatment, storage, and disposal of solid and haz-
Conclusion ardous waste. The intent of Congress throughout the legislative

history of the RCRA has been the protection of human health

The EAB's ruling inHarmonhas significant ramifications.  and the environment from the disposal of discarded hazardous
First,Harmon'sresolute approval of the EPA overfiling of state waste. Hazardous waste under the RCRA is a subset of solid
consent orders—even those approved by the state courts—waste*? For a waste to be classified as hazardous, it must first
could force states toward more stringent enforcement responsegualify as a RCRA solid waste. Therefore, the starting point in
than they otherwise might have pursued. States will be awaredetermining the applicability of the RCRA is an examination of
that aHarmonenergized EPA will be keeping a close watch on the statutory and regulatory definitions of solid and hazardous
effective enforcement of the delegated hazardous waste prowaste.
gram. This more authoritative supervisory relationship could
hamper extensive efforts at some installations to nurture conge- The statutory definition of “solid waste” includes: “any gar-
nial relations with their state environmental regulatory agen- bage; refuse; sludge generated from a treatment plant, water
cies. Harmon also illuminates some of the differences supply treatment plant, or air pollution control facility; and
underlying state and EPA enforcement priorities: while the other discarded materiat®” The only category of waste that
EPA Region repeatedly cautioned and reproved MDNR for fail- might describe a spill is “discarded material.” The statute does
ing to punish the violator through punitive fines, MDNR sought not further define “discarded material.”
to reward Harmon, through a no-fine consent order, for self-

38. 60 Fed. Reg. 66,706 (1995).

39. RCRA (3008) Appeal No. 94-4, 7 E.A.D. at 58.

40. SeeToxics L. Rep,, Jan. 22, 1997, at 917.

41. See als&PA's Audit Policy Interpretive Guidanceyummarized ifnsioe EPA, Jan. 24, 1997, at 9-10.
42. 42 U.S.C. § 6903 (1996).

43. 1d. § 6903(27) (1996).
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The EPA's regulations define “solid waste” in the context of lations do not classify as solid waste those commercial products
the management of hazardous waste under the RCRA subtitlevhose use involves application to the land when such products
C. The regulations implementing the statute define solid wasteare used in their normal manner. Products applied to the land
as “any discarded material.” Discarded material is further in their ordinary usage are not “discarded material” subject to
defined as abandoned, recycled, or inherently waste-like matewaste management regulation.
rial.** The regulations then specify that materials are solid
waste if they are abandoned by being: “(1) disposed of; or (2) In determining the applicability of the RCRA to one-time
burned or incinerated; or (3) accumulated, stored, or treatedspills during operational activity, the definitions of solid and
(but not recycled) before or in lieu of being abandoned by beinghazardous waste must be considered. The key issue regarding
disposed of, burned, or incinerated.” the applicability of the regulatory definition to spills is whether

the material has been “abandoned,” as defined in the regula-

The subcategory of “hazardous waste” refers to those solidtions. When material is spilled in the operation of equipment
wastes that may: “(A) cause, or significantly contribute to, an during normal training, the operator does not “abandon” the
increase in mortality or an increase in serious irreversible, ormaterial. The focus of the activity is the use of the material, not
incapacitating reversible, illness; or (B) pose substantial the disposal of it. The fact that the material ends up in contact
present or potential hazard to human health or the environmentvith the environment in the same way that wastes do is not dis-
when improperly treated, stored, transported, or disposed of, opositive. If the material is collected soon after the spill occurs,
otherwise managed® The EPA's regulatory definition of haz- the recovered material would be considered solid waste when
ardous waste specifies that a solid waste is a hazardous wasteriémoved from the site for treatment or disposal.
it is not excluded from the definition and is either specifically
listed as hazardous or exhibits a hazardous waste characteris- Even if it can be successfully argued that the spilled material
tic.#” The EPA established three hazardous waste lists: (1) hazdoes not fall within the regulatory definition of “solid waste,” it
ardous wastes from nonspecific sources, (2) hazardous wastemay fall within the broader statutory definition. The RCRA
from specific sources, and (3) discarded commercial chemicalregulations clearly state that the regulatory definition of solid
products® If a solid waste is not a listed hazardous waste or aand hazardous waste applies only for purposes of implementing
mixture of a listed waste and a solid waste, it may still be haz-subtitle C of the RCRA? In issuing the final rule amending the
ardous if it exhibits a hazardous characteristic. The four haz-definition of solid waste, the EPA made it clear that the broader
ardous waste characteristics are ignitability, corrosivity, statutory definitions of solid and hazardous waste apply for pur-
reactivity, and toxicity® The regulatory definition of hazard- poses of enforcing the “imminent and substantial endanger-
ous waste identifies hazardous wastes for the purpose of subtiment” provisions of 42 U.S.C. § 7068.The imminent and
tle C regulation of these wastes. If a material satisfies thesubstantial endangerment provision of the RCRA provides
regulatory definition of solid waste and is hazardous under thebroad remedial authority to address a hazard to health or the
regulations as either a listed or characteristic hazardous wastesnvironment presented by disposal of solid or hazardous waste.
then the comprehensive controls of subtitle C apply. Subtitle CCourts have supported the EPAs position that the regulatory
management includes permitting requirements, land disposaldefinition of solid waste is narrower than the statutory defini-
restrictions, and technical standards. tion.>2

The EPA does not consider it within the regulatory or statu- The EPA's position is that if products are released into the
tory definitions of solid waste when the use of products for their environment and left indefinitely, they eventually become dis-
intended purpose results in the deposit of hazardous materiatarded within the statutory definition of “solid waste.”"Ram-
on the land. For example, the authorized use of pesticides isngton Arms®® the United States Court of Appeals for the
not covered by the regulatory scheme of the RCRA. The regu-Second Circuit agreed with the EPA in finding that lead shot

44. 40 C.FR.§ 261.2 (1996).

45. Id. § 261.2(b).

46. 42 U.S.C. § 6903(5) (1996).

47. 40 C.F.R. § 261.3(a) (1996).

48. Id. 8§ 261.31-261.33.

49. Id. § 261.20.

50. Id. § 261.1(b)(1).

51. 50 Fed Reg. 614, 627 (1985); 40 C.F.R. § 261.1(b)(2) (1996).

52. See, e.g.Connecticut Coastal Fisherman's Ass’n. v. Remington Arms388 F.2d 1305 (2d Cir. 1993).

55 JUNE 1997 THE ARMY LAWYER « DA PAM 27-50-295



and clay targets left in Long Island Sound had accumulatedalso recognized that not all areas where releases have occurred
long enough to be considered solid was$t&he court did not  are considered SWMUs. The proposal specifically indicated
decide how long materials must accumulate before they areghat a one-time spill that had been “adequately” cleaned up
considered discarded. Both the EPA and the courts, howevenwould not constitute a SWMU. The EPA warned, however, that
have concluded that the statutory definition applies only to suitsif the spill is not cleaned up it would be “illegal disposal” and
brought to abate an imminent or substantial endangerment tsubject to enforcement action.
human health or the environment.
In the 1990 proposal, the EPA recognized that military firing
Therefore, if a spill is left in place, the spilled materials may ranges and impact areas are not SWMUs. Unexploded ord-
be considered “discarded” within the statutory definition of nance fired during target practice is not discarded material since
“solid waste,” and possibly within the regulatory definition. A the ordinary use of ordnance includes placement on the land.
failure to respond to a spill of hazardous material could be evi-The EPA cited a United States district court decistamhich
dence of an intent to discard. It is unclear at what point in time suggests that materials resulting from uniquely military activi-
a spill that has not been cleaned up would be considered a staties fall outside the definition of solid waste and are not subject
utorily “discarded” solid waste and therefore subject to sectionto the RCRA corrective action. More recently, in the Military
7003 remedial action or a regulatory solid waste subject to sub-Munitions Rule, the EPA affirmed the proposition that the nor-
title C regulation. In accordance with the intent of Congress, mal use of munitions in training activities, including the result-
the EPA applies the broader definition of solid waste for reme-ing deposit on the land, does not constitute disposal within the
dial purposes in contrast to regulatory purposes in order to preimeaning of the RCRA.
serve the widest latitude to address imminent threats to human
health and the environment. The RCRA's regulatory manage- The EPA recognizes two definitions for both solid and haz-
ment requireme