TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Legal Assistance Items Both appellate courts refused to accept this view of pension
classification. Turning to their state support statutes, they
The following notes advise legal assistance attorneys of cur-found that the statutes broadly defined “income” to include
rent developments in the law and in legal assistance prograninoney fromall sources (except public assistance and child
policies. You may adopt them for use as locally published pre-support) whether taxable or rfotThe Wisconsin court found
ventive law articles to alert soldiers and their families about that the property divisions address rights between the spouses
legal problems and changes in the law. We welcome articlesvhereas child support orders address the child’s right to a fair
and notes for inclusion in this portion ®he Army Lawyer  share of support from the noncustodial parent's incoriée
send submissions to The Judge Advocate General’s Schoollllinois court analogized retirement benefits to accounts receiv-

ATTN: JAGS-ADA-LA, Charlottesville, Virginia 22903-1781.  able in business interests when couples divorce. The court
found that, like accounts receivable, each spouse has an interest

Family Law Note in the retirement pay as property of the marriage and then when
the monthly amount is received it is income to the recipients for
Military Retirement Pay—Property or Income? purposes of establishing their support obligation.

The Uniformed Services Former Spouses’ Protection Act ~ Nothing in the USFSPA requires a state court to classify mil-
(USFSPA) allows state courts to treat military disposable itary retirement pay as either property or income. Indeed, the
retired pay as marital propeftylt also allows state courts to USFSPA merely allows the states to treat military retirement
award military disposable retired pay for family support pur- pay as they do civilian pension plaénsThus, military retire-
poses, specifically alimony or child suppdrthe purposes are  ment pay is both marital property subject to division between
not, however, mutually exclusive. Two recent state divorce the spouses in a property settlemamtiincome to the noncus-
cases illustrate that military pensions can be classified as bottiodial recipient for determining any support obligation. Major

property and incomg. Fenton.

In both cases, the divorce courts awarded the former spouses Consumer Law Note
percentages of the military retirement pay as marital property. _
In addition to the property settlement, the court entered child What's in a Name?

support orders using local child support guidelines. In assess-

ing the child support awards, the courts considered as income The United States Court of Appeals for the Third Circuit
the military retirement pay received by the retirees. The mili- (Third Circuit) recently used a case of confused names between
tary retirees appealed, claiming that once the courts have clas? father and son to clarify the requirements for a prima facie
sified the military pensions as marital property they could not case under accuracy provisions of the Fair Credit Reporting Act

also be treated as income for purposes of establishing child supdFCRA)? In Philbin v. Trans Union Corp. and TRW Creden-
port. tials,°the Third Circuit held, among other things, that the mere

existence of inaccurate adverse information in a credit report
was sufficient evidence for a reasonable jury to find that the

1. 10U.S.C.A. § 1408 (West 1996).
2. 1d.
3. See InreKlomps, No. 5-96-0351, 1997 WL 49650 (lll. App. 5 Dist. Feb. 7, 1997); Cook v. Cook, No. 95-1963, 1997 WL 120088 (Wis.\Nbaip 10t 1997).

4. InKlomps the court awarded Mrs. Klomps 35% of disposable retired pay after 18 years of marri@gek the court awarded Mrs. Cook 50% of disposable
retired pay after 12 years of marriage.

5. Klomps 1997 WL 49650, at *2Cook 1997 WL 120088, at *4.
6. Cook 1997 WL 120088, at *5.

7. Klomps 1997 WL 49650, at *4.

8. Cook 1997 WL 120088, at *4.

9. 15U.S.C.A. § 1681-1681t (West 1996).
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adverse information caused the denial of credit, at least wherewillful or negligent noncompliance with the requirements of
other accurate credit reports issued by that credit reportingthe Act. To sustain an action under the accuracy provision, a
agency (CRA) and other agencies did not contain any othermplaintiff must meet the following four elements: (1) inaccurate
adverse informatiof information was included in a consumer’s credit report; (2) the
inaccuracy was due to the defendant’s failure to follow reason-
Some time prior to April 1990, TRW and Trans Union had able procedures to assure maximum possible accuracy; (3) the
both produced inaccurate credit reports regarding James Rconsumer suffered injury; and (4) the consumer’s injury was
Philbin, Jr. The reports listed a tax lien of approximately $9500 caused by the inclusion of the inaccurate entty.Philbin
on his account This information was inaccurate and appar- focused on the last element, the issue of causation.
ently resulted from confusing Mr. Philbin with his father, James
R. Philbin, Sr. In the spring of 1990, the junior Philbin notified The Third Circuit agreed with the district court that the
both CRAs that the information was inaccurate and demandedlaintiff had the burden of showing causat®nlt disagreed,
that it be correctetf. however, “that Philbin has failed to produce sufficient facts
from which a reasonable jury could find that defendants’
Between the summer of 1990 and the start of the suitin April alleged negligence caused his injuri&sThe error that the dis-
1993, Mr. Philbin was denied credit by eight different credit trict court made was in “assuming that Philbin could satisfy his
providerst* Although the credit reports supplied by Trans burden only by introducing direct evidence that consideration
Union and TRW listed the erroneous tax lien, the credit provid- of the inaccurate entry was crucial to the decision to deny
ers based their credit denial on a variety of reasons—none otredit.”?2 While the Third Circuit agreed that this might
which mentioned the tax liefi. At trial, the district court  improve the plaintiff's case, all that is required is “that, as with
granted summary judgment for the CRAS, at least in part,most other tort actions, a FCRA plaintiff produce evidence
because Mr. Philbin stipulated that none of the denials of creditfrom which a reasonable trier of fact could infer that the inac-
ever mentioned the tax liéh. Consequently, the district court curate entry was astbstantial factor'that brought about the
found that Mr. Philbin failed to meet his burden of going for- denial of credit.2 The Third Circuit found that, since Mr. Phil-
ward because he did not meet one of the elements of the prim&in had never been delinquent on any credit obligation and had
facie case; he could not show that the denials of credit werenot been denied credit prior to the credit providers receiving the
based on the inaccurate tax lien information in his réport. inaccurate reports containing the tax lien information, a reason-
able jury could infer that the denial of credit was based on the
The FCRA provides that “whenever a consumer reporting accurate tax lien entd). The case is significant because it
agency prepares a consumer report it shall follow reasonable expressly rejects the notion that the plaintiff must prove the
procedures to assure maximum possible accuracy of the inforinaccurate information was the sole cause of the denial of
mation concerning the individual about whom the report credit?® It also demonstrates the fairly slight amount of evi-
relates.?® The FCRA allows for private causes of action for dence necessary to get the case to the jury.

10. 101 F.3d 957 (3d Cir. 1996).
11. Id. at 968-69.

12. Id. at 960.

13. Id. at 960-61.

14. Id. at 960-62.

15. Id. at 960-61.

16. Id. at 962.

17. Id.

18. 15 U.S.C.A. § 1681e(b) (West 1996). The Consumer Credit Reporting Reform Act of 1996, Pub. L. No. 104-208, 110 &apt38091996) has modified
portions of the FCRA; however, section 1681e(b) is unaffected by these changes.

19. Philbin, 101 F.3d at 963.
20. Id. at 966.

21. Id. at 966-67.

22. 1d. at 968.

23. 1d.
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For legal assistance practitionePsjilbin provides addi- 4. United Parcel Service (UPS): UPS Next
tional leverage when trying to make credit reporting agencies Day Air, UPS Next Day Air Saver, UPS 2nd
more responsive in correcting inaccuracies. This case makes it Day Air, and UPS 2nd Day Air A.NP.
easier for consumers to use the potential “hammer” of the
FCRA, the civil suit. Legal assistance practitioners should con- As a result, taxpayers may use these private delivery ser-
siderPhilbin in determining whether to advise the client to seek vices and qualify for the timely-mailed-is-timely-filed rule.
outside counsel for a suit based on inaccurate credit reporfThe timely-mailed-is-timely-filed rule states that if an item is
information. Ensuring the accuracy of a credit report can be anmailed prior to its due date it will be treated as if the IRS
exasperating experience. Proper use by legal assistance attoreceived it on the due date, even though the IRS does not actu-
neys of consumer-friendly cases liR&ilbin, along with legis- ally receive the item until after the due d&itd=or example, a
lative changes to the FCRA that will take effect in Septembertaxpayer who mails his tax return on 15 April will be treated as
of this year® should help to alleviate some of this frustration having timely filed that return on 15 April even though the IRS

for legal assistance clients. Major Lescault. does not receive that return until 18 April. Prior to the Taxpayer
Bill of Rights 2, a taxpayer could only receive this treatment if
Tax Law Notes he sent the item through the United States Postal Séfvidee
Taxpayer Bill of Rights 2 changed this and allows private deliv-
Approved Private Deliverers ery services to qualify, so long as the private delivery services

are designated by the IRS. Although the IRS did not designate
Passed in 1996, the Taxpayer Bill of Rightspgzrmits tax- the private delivery services until 11 April, taxpayers who have
payers to use private delivery services to send returns and othdater due dates because they are overseas or have an approved
information to the IRS and qualify for the timely-mailed-is- extension will be able to use these services should they so
timely-filed rule?® This legislation required the Internal Reve- desire. Major Henderson.
nue Service (IRS) to designate which private delivery services

taxpayers could us@. Effective 11 April 1997, the IRS desig- Docket Entry is a Court Decree
nated the following private delivery services and the following
specific types of delivery services: The Tax Court has ruled that a docket entry was a court
decree for purposes of determining whether certain payments
1. Airborne Express (Airborne): Overnight qualified as alimony® In Landreth v. Commissionét Mrs.
Air Express Service, Next Afternoon Ser- Landreth did notinclude $21,600 in payments that she received

vice, and Second Day Service.
from her estranged husband. Mr. Landreth made these pay-

2. DHL Worldwide Express (DHL): DHL ments pursuant to Mrs. Landreth’s motion for temporary main-
“Same Day” Service and DHL USA Over- tenance. At the hearing on Mrs. Landreth’s motion, the
night; presiding judge made an entry on the docket sheet indicating
that Mrs. Landreth’s motion was “sustained.” At issue in the

3. Federal Express (FedEx): FedEx Priority case was whether or not the entry on the docket sheet was suf-
Overnight, FedEx Standard Overnight, and ficient to constitute a decree. For a payment from one spouse
FedEx 2Day; and to another spouse to qualify as alimony, it must be made pursu-

24. 1d.

25. 1d. at 969.

26. These changes will be detailed infamy Lawyemote this summer.

27. Pub. L. No. 104-168, 110 Stat. 1452 (codified as amended in scattered sections of 26 U.S.C.).
28. Id. § 1210.

29. Id.

30. IRS Notice 97-26, 1997-17 |.R.B. 6.

31. ILR.C. § 7502 (RIA 1996).

32. Id. § 7502(b).

33. Landreth v. Commissioner, 73 T.C.M. (CCH) 2536 (1997).

34. 1d.
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ant to a divorce or separation instrum®&n# divorce or sepa-  maintenance) and written separation agreements. The pay-

ration instrument includes “a decree of divorce or separatements must also end at the death of the payee sgolrsaddi-

maintenance or a written instrument incident to such ation, if the parties are separated but not divorced, the payments

decree.? Mrs. Landreth unsuccessfully argued that the docket cannot be made to a member of the same houséhdldgal

entry was not a decree. The Tax Court disagreed and held thassistance attorneys should keep these requirements in mind

under Missouri law the docket entry was a court decree. when drafting separation agreements and when advising clients
on how to treat these types of payments on their tax returns.

This case illustrates once again that payments from oneMajor Henderson.

spouse to another will only be treated as alimony if all the stat-

utory requirements are met. The payments must be made pur-

suant to a divorce or separation instrum&ntivorce or

separation instruments include decrees of divorce (or separate

35. I.R.C. § 71(b)(1)(A) (RIA 1996).
36. 1d. § 71(b)(2)(A).
37. 1d. § 71(b)(1)(A).
38. Id. § 71(b)(1)(D).

39. 1d. § 71(b)(1)(C).
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