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Introduction

Professor William E. Lee argued in a recent article in this journal that military security reviews of media reports as
practiced during the Persian Gulf War and Operation Enduring Freedom were inconsistent with First Amendment freedoms.
In his article, Professor Lee conceded “the notion that the First Amendment right of access developed by the Supreme Court
in the context of judicial proceedings does not transfer to wartime military operations.” However, he drew the questionable
conclusion that “[p]reventing access to places or government information is less harmful to free expression than government
action that prevents or punishes publication of information the press has acquired.” * In making his argument, Professor Lee
questioned the assertion of mine in a 1995 article that security reviews were an acceptable means for the military to control
the release of sensitive information for national security purposes.’

Professor Lee was correct in his assertion that the military may limit media access to the battlefield. Although litigation
on behalf of media organizations has not resulted in a definitive decision regarding media access to the battlefield,” there is a
line of cases that establishes that the government may limit access to activities when there is a compelling interest to do so.”
The cases addressing the government’s control of information under certain compelling circumstances lead to the
unavoidable conclusion that the military’s press restrictions, such as security reviews, are constitutionally permissible.
Further, conditioning media access to military operations on military security reviews is a longstanding tradition in combat
journalism and an important tool for the military to use to ensure that the security of operations not be compromised.
Certainly the military should apply this tool judiciously so as not to unduly interfere with fair reporting of the news.
However, to simply limit reporters’ access to information or establish ground rules for reporting information about
operations, as Professor Lee suggests,® and then to trust the media to follow those ground rules is, from both a public policy
and an operational security standpoint, worse than the security reviews. Instead, the military must follow a consistent policy
regarding handling of media during military operations, including security reviews as necessary, but allowing as much media
access as possible under operational circumstances. Certainly there is a tension at times between the media’s desire to report
the news and the military’s need to control sensitive information; nevertheless, in instances when that tension exists, the
discretion of the commander in the field to determine how and when to control information must prevail.

Case Law on Media Access

“Due to the reluctance of the press to sue the government during wartime,” Professor Lee wrote, “judicial involvement in
the relationship between the press and the military is highly unlikely.”” However, the media have not shown such a
reluctance to sue the military over access.'® Rather, the abbreviated nature of recent international conflicts and the mootness
doctrine have combined to limit judicial intervention in the media-military relationship. During the invasion of Grenada in
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1983, for instance, the media were outraged after being kept off the island for two days following the initial invasion."
Hustler magazine publisher Larry Flynt took the military to court seeking a declaratory judgment and injunctive relief, but
the case was dismissed as moot.'> The district court further determined that the case did not meet the requirements of the
“capable of repetition, yet evading review” exception to the mootness doctrine, because there was no “reasonable
expectation” that the controversy would recur.”® The court elaborated further that even if the case was a live controversy it
would not issue an injunction, because it would “limit the range of options available to the commanders in the field in the
future, possibly jeopardizing the success of military operations and the lives of military personnel and thereby gravely
damaging the national interest.”'*

Because of press restrictions during the Persian Gulf War, members of the media brought an action against the military
seeking declaratory judgment and injunctive relief."” Nation Magazine and others contended that pool reporting regulations
violated the First Amendment by inhibiting news gathering. In Nation Magazine, the district court determined that the
plaintiffs met the “capable of repetition, yet evading review” test, and refused to dismiss the case as moot.'® However, the
conclusion of the war rendered moot any claims for injunctive relief.'”” The court also refused to grant a declaratory
judgment, stating: “[s]ince the principles at stake are important and require a delicate balancing, prudence dictates that we
leave the definition of the exact parameters of press access to military operations abroad for a later date when a full record is
available, in the unfortunate event that there is another military operation.”'® Security review procedures were not challenged
in the suit.

While cases specifically addressing media access to the battlefield have not been conclusive, commentators have argued
that the media have a constitutional right of access to the battlefield.”” In support of this view they look to Branzburg v.
Hayes,” in which the United States Supreme Court noted that “protection for seeking out the news” was critical to First
Amendment freedom of the press.”’ Nevertheless, the Court held that a reporter could be compelled to reveal a confidential
source to a grand jury, because the government has a compelling interest in investigating crimes.”

Whatever encouragement Branzburg may have provided to proponents of a right of access, however, was dampened in a
series of cases involving media access to prisons and jails. In Pell v. Procunier” and Saxbe v. Washington Post,** the Court
held that the Constitution does not require the government to grant press access to information not available to the public
generally. In both cases, government regulations limiting reporters’ access to prisoners were upheld. In Houchins v.
KQED,” the Court further determined that the First Amendment does not mandate a right of access to government
information or sources of information and that there is no constitutional right of access to county jails.*
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A series of cases that considered press access to courtrooms followed the prison cases. Beginning with Richmond
Newspapers v. Virginia,”” the Court recognized a media right of access to criminal trials.”® That right was no greater,
however, than the general public’s right to attend criminal trials.”” Further, the Richmond Newspapers Court recognized the
need for open trials as a means of assuring that the government is conducting fair trials.’® Therefore, closing trials to the
media not only involves the right of a free press, but the Sixth Amendment right of the accused to a public trial.’!

Two years later, Globe Newspaper Co. v. Superior Court™ solidified the Court’s view that the First Amendment
guaranteed a right of access to criminal trials because criminal trials historically had been public.*> The Court has
subsequently upheld the right of access of the media to criminal trials in other cases.** Critics of military press restrictions
cite this line of cases in arguing that a right of access to the battlefield exists.”

However, Globe Newspaper established a three-part test to determine whether the media is entitled to access to a
government activity. First, for a right of access to exist, the activity must have been open historically.*® Second, media
access must play a significant role in the function of the government activity.’’ Finally, media access can be limited despite
meeting the first two prongs of the test if a compelling government interest exists to limit access and these limits are narrowly
tailored to meet that compelling interest.”®

While Globe Newspaper found that access to criminal trials met all those tests, the Court would likely find that access to
military operations does not. First, and most importantly, warfare does not involve a historical pattern of openness.”® While
reporters have at times enjoyed a great deal of freedom in covering warfare—such as during the Vietnam War® - the military
has frequently imposed strict limitations to press access to the battlefield, including security reviews of media reports, when
the need arose.”' Since the Civil War, the first major American conflict covered by large numbers of war correspondents,
field commanders have employed means of regulating the press, including censorship and sometimes expulsion from the
forward line of troops.” The military historically has determined when there is a need to limit access and what means must
be used.” Past practices have included total denials of access, credentials for reporters, censorship and, more recently, pool
reporting.* In addition, the power of military commanders to exclude members of the public when they believe the
exclusion is necessary for mission efficiency has long been recognized—even in peacetime.*’

Second, while some news coverage of warfare is warranted to make the public aware of a conflict, the media’s role in
warfare is not as significant as it is in the justice system. A lack of battlefield coverage does not implicate other
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constitutional protections, such as an accused’s right to Due Process, as does a lack of coverage of criminal trials. Arguably,
some level of press coverage is necessary to keep the nation informed. Access to the battlefield would not be necessary,
however, to meet that need.

Finally, there is a compelling government interest in controlling access to military operations. The most important
reasons to control media access are for operations security and to maintain the advantage of surprise. However, in making its
case for press controls, the military might also point to logistical problems in dealing with numerous reporters without some
controls in place to determine their identities, or even to possible negative effects on troop morale.

Some commentators have argued that the military’s system of prepublication reviews employed during the Persian Gulf
War and during Operation Enduring Freedom violated the constitutional prohibition against prior restraints of news.*® The
system, as employed during these armed conflicts, however, was constitutionally sound.

The prior restraints doctrine arose from the seminal case of Near v. Minnesota.”” The Near Court struck down a
Minnesota statute that provided for the abatement, as a nuisance, of a “malicious, scandalous and defamatory newspaper,
magazine or other periodical.””** Minnesota could hardly have had a set of facts that better matched the conduct addressed by
that statute. State officials had shut down a newspaper known as The Saturday Press, an unquestionably reckless newspaper
that attacked local politicians and “Jew gangsters.” The fact that freedom of the press “may be abused by miscreant
purveyors of scandal, however, does not make any less necessary the immunity of the press from previous restraint in dealing
with official misconduct,” the Court held. “Subsequent punishment for such abuses as may exist is the appropriate remedy,
consistent with constitutional privilege.” However, Chief Justice Hughes observed that the right to publish was not
unlimited. “No one would question,” he wrote, “but that a government might prevent ... publication of sailing dates of
transports or the number or location of troops.”"

Prepublication security reviews of media reports, however, do not constitute the kind of prior restraints prohibited by
Near. During the Gulf War, the news organizations agreed to security reviews as a condition on participating in a pool
system of reporting. As I asserted in my 1995 article, the military may lawfully request the news media to agree to a system
of prepublication review as a condition on access to the battlefield. The military has no legal authority to prevent an article
from being published. Indeed, in an age of global electronic communications, such an effort would be impossible. Rather, in
the event a reporter released compromising information, the military would have no remedy until after the fact.

The Role of Security Reviews in Protecting the Military Mission

Professor Lee took issue with my 1995 assertion that if “a news organization flouted the agreement and published
without a security review, that would be in effect a breach of contract, and the military’s recourse would be to deny future
access.” The statement was made in the context of illustrating why security reviews do not constitute a prior restraint under
Near.”> My point was that the security review arrangement was analogous to an agreement that a reporter occasionally will
make under which he or she agrees that, in exchange for certain information or an interview with a source, the reporter will
allow the source to read the story before it is published.™® Prior restraint is not implicated, because the reporter has agreed to
the condition to get some information to which that reporter would not otherwise have access. Further, even if security
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reviews were considered prior restraints, the prior restraint doctrine still provides an exception for publication of “national
security” information that would cause “irreparable damage to our Nation or its people.”” Any court considering the issue
would likely uphold a reasonable security review system, regardless of whether the news media had consented to the reviews.
As I asserted in my 1995 article, however, a court might view a security review system more critically if it unnecessarily
delayed routine stories.

Arguing against the military’s security review system, however, Professor Lee suggested that the government’s
withholding information or access to certain areas “is less harmful to free expression than government action that prevents or
punishes publication of information the press has acquired.””® He noted that during the Persian Gulf War security reviews
were at times “used to suppress embarrassing information . . . such as a report about Navy pilots viewing pornographic films
before leaving on missions” rather than to police purely operational security information.”” Military spokesmen have
conceded that some military commanders were overzealous in slowing publication of stories at times or suggesting changes
that did not involve security concerns; however, those were exceptions that did not reflect official policy.”® Part of the thrust
of my 1995 article was cautionary toward the military to use prudence in exercising its control over information.*
“Operational security,” I noted in 1995, “normally should be the only reason for blocking media access to an operation or to
information.”® I noted further that, in a more prolonged conflict, “[c]ontinued strict press restrictions might have marred the
public’s perception of war efforts and could have led to Congress imposing less flexible media relations rules.”®" I noted that
even during the short duration of the Persian Gulf War, several members of Congress initiated inquiries into the press pool
and security review procedures followed by the military.*

Arguing against security reviews, Professor Lee proposed instead a system under which reporters would be given ground
rules prior to allowing press access to military operations, including “types of information that, if published, would harm
operational security.”® Then, he argued, “the press should be left alone.”® This argument, while understandably attractive
to journalists, ignores the complexities of operational security. As then-Defense Secretary Richard Cheney noted during the
early hours of the Persian Gulf ground campaign, “[e]ven the most innocent-sounding information could be used directly
against the men and women whose lives are on the line carrying out these operations.” During a sensitive phase of an
operation, a commander cannot allow information to flow uncontrolled to the public. Security reviews, while they should be
used sparingly, are one of the tools that a field commander must have to ensure that the security of his or her operations is not
compromised. Otherwise, if a military press liaison were to make a simple mistake and let reporters see or hear some
information that could compromise the military mission or unnecessarily risk lives, there would be no final safety net — no
way to catch and correct that error—before the information was disseminated.

Further, while on-the-spot reporting may be somewhat compromised by security reviews, Professor Lee ignored the
media’s role as the initial chroniclers of history. Reporters are witnesses to the military’s conduct or war. Even if restricted
in the daily reports they file, they arguably still positively affect the way our forces conduct themselves in that, if only after
the fact, they can expose strategic or logistical mistakes, poor troop morale or leadership, or even war crimes. Concern about
how a military campaign will appear in history may ensure that the United States military conducts itself in a manner its
nation would endorse.
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A Prudent Approach to Military/Media Relations

During the Persian Gulf War, perhaps in part as a result of the military’s strict media controls, some reporters chose to
avoid military press restrictions by striking out on their own.®® Then on 21 January 1991, the empty vehicle of CBS newsman
Bob Simon, producer Peter Bliff, cameraman Roberto Alvarez, and soundman Juan Caldera was found near the Saudi-
Kuwaiti border, with footprints in the sand toward the border of Kuwait.” The Iraqis captured and imprisoned Simon and his
party for more than six weeks. Simon later said the Iraqis fed him only one meal a day of bread and thin soup, had beaten
him, and had accused him of being a spy. “I think I’ll cover wars again,” he told a press conference, “but it’ll never be the
same ... a certain child sense of invulnerability, it’s gone and I’ll never get it back.”® Other journalists as well opted to
avoid military press restrictions, and at one point as many as twenty-eight were thought to be missing.”’

Certainly, no one among the military or the media wishes to see the horrors of Mr. Simon’s experience repeated.
Although a combat zone is an inherently dangerous place, reporters who adhere to the ground rules can expect a modicum of
protection that those who strike out on their own cannot. Arguably, the military has a duty to protect members of the press
operating within their areas of operation.”” If media representatives do not operate within established procedures, however,
their protection becomes problematic. Further, the presence of noncredentialed civilians roaming freely within a combat
zone poses a security problem for field commanders, who may find it difficult to determine whether they are legitimate
reporters or spies.’"

As Professor Lee noted, journalists have voiced serious concerns over the military’s means of regulating the media
during military operations.”” “Media relations during the Persian Gulf War,” I noted in my 1995 article, “perhaps were not
the resounding success that the military public affairs sector has proclaimed.”” Although the news coverage at the time was
largely supportive of Gulf War efforts, a longer conflict with more casualties might have been more problematic for public
relations officers. Media representatives were sharply critical about restrictions imposed by the military during the Gulf
War.”* “[V]ery little, if any, individual initiative and original reporting” would result from such restrictions, argued the trade
journal Editor & Publisher. “The American people will be the losers.””

The military today and members of the news media suffer a strained relationship. The roots of the rift between the
military and the news media are difficult to ascertain. Some of the military’s perception of the news media grew out of the
Vietnam War, in which the press encountered few restrictions. Some commentators have blamed the loss of the war on
unflattering coverage by the news media’® or have argued that negative press contributed to the public’s diminishing
perception of the war. “When AP correspondent Peter Arnett compared the use of tear gas by South Vietnamese forces to the
employment of mustard gas in World War 1, for example, or when New York Times reporter Harrison Salisbury relayed
enemy propaganda on the cruelty of American bombing in North Vietnam,” wrote William M. Hammond, “they may or may
not have given assistance to the enemy, but they assuredly reinforced the arguments of those members of the official
community who sought to restrict press reporting of the war.”’’ Some reporters were even perceived as being aligned with
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the antiwar movement.”® In response, the media pointed to a growing mistrust of the military because of what they perceived
as exaggerations of success during the early years of the war.”

Further contributing to military officials’ frustration with the news media during wartime is widespread inexperience
among war correspondents. As I discussed in my 1995 article, reporters who cover Congress, executive agencies, and the
judiciary do so on a long term basis, and consequently develop an understanding for the institutions they cover.** However,
because the United States is not always at war, there is no corps of permanent war correspondents. When the nation goes to
war, reporters are taken off other beats, and many have little or no experience covering military matters. “Most of the almost
1,500-member U.S. press corps I saw during Desert Storm couldn’t tell a tank from a turtle,” wrote columnist David
Hackworth.®'  As a result, busy officers assigned to brief reporters on the war had to spend additional time answering
rudimentary questions to ensure that information was understood.

Conversely, media representatives, to some extent, may share the public’s perception about the military arises from a
belief that, particularly the officer corps, has a vested interest in promoting war. Because American officers’ status and pay
are based on rank, and wartime is perceived as the best time to advance in rank, there is a longstanding belief that some
officers may desire war to improve their own fortunes.** In addition to this common misperception, the military has at times
appeared overzealous in its efforts to promote its own war efforts, which zeal has further engendered media distrust.*®

Nevertheless, the media and the military have a symbiotic relationship. The press depends on military access to report
the news. Because of this, representatives of the news media will continue to push for as much access to military events as
possible. Military leaders, on the other hand, must realize that the media will be a substantial part of every war effort. As I
asserted in 1995, public support for military operations is critical to sustain an extended war effort. Thus, “the existing chill
in media relations must be thawed to ensure that the military will be able to tell its story.”

Because of the need to maintain a healthy relationship between the news media and the military, I cautioned in 1995 that
the military should not be inflexible regarding media access. Though I concluded that security reviews, along with other
constraints on media access, were constitutionally permissible, I also urged that “the military generally should limit media
access only when there is a compelling interest in so doing.”® This, I urged, should usually be limited to situations involving
operations security. Finally, I urged that the military adhere to the general framework established by the “Sidle Panel”
recommendations, which were prompted by media dissatisfaction by the Grenada invasion and included input from
representatives from journalism schools, the media, and the military.*® The Panel’s recommendations can be summarized as
follows:

1. Plan media relations efforts concurrently with operational planning.

2. Ifpools are necessary, include the maximum number of reporters, and maintain pools for the minimum
duration.

3. Generally, call for voluntary compliance of the media with press restrictions.
4. Plan for sufficient equipment and qualified personnel to meet media relations needs.
5.  Make communications facilities available to the media as soon as practicable.

6. Make theatre transportation available to the media.
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7. Promote media-military understanding through meetings and educational programs.®’

While the Sidle Panel provided the most coherent rules to date for addressing media-military relations, I also urged in my
1995 article that military lawyers advise commanders to refrain from placing unnecessary restrictions on the press.™

Conclusion

Professor Lee was correct in his assertion that “American journalists naturally are averse to government review of news
stories.”® It is doubtless true as well that, at times during the press coverage of the Gulf War, overzealous military officers
unnecessarily delayed the release of some stories, exceeded operational security concerns during security reviews, and
“veered into image control.”® Nevertheless, the security review is a legal and necessary tool that ensures that the military
can focus on the primary purpose of a military engagement — to fight an enemy. The press perceives its role as producing as
much relevant news about a conflict as possible; however, the military has an intense security concern that must take
precedence on the battlefield. Nevertheless, the military must exercise its security powers wisely. Press reporting can have a
major impact on the United States’ war efforts. While military leaders must be vigilant in ensuring that security information
stay secure; they must be equally vigilant to ensure that the media is able to tell its story. As I noted in 1995, the military’s
treatment of the media can become a part of the story, and unnecessary press restrictions can make a difficult situation appear
even worse than it is.”'
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