TJAGSA Practice Note
Faculty, The Judge Advocate General’s School

Estate Planning Note

Prepar ation of Tangible Personal Property M emorandums
Using Drafting Libraries (DL) Wills Software

When drafting wills, legal assistance attorneys commonly
encounter clients that wish to give items of persona property
upon death to friends or family. The best method for an attor-
ney to accommodate a client’s wishes is to create specific
bequestsin the client’s will. Unfortunately, this method hasits
disadvantages. Multiple specific bequests can make wills
lengthy and cumbersome. As a client disposes of the personal
property during hislifetime, he should update his estate plan by
executing a new will to reflect the changes relating to the spe-
cific bequest.

The laws of over half of the states allow the testator to make
bequests of personal property by using writings separate and
apart fromawill. Twenty-seven states have enacted aprovision
(or asimilar version) of the Uniform Probate Code (UPC) that
allows for a separate writing “identifying devises of certain
types of tangible personal property.”! Military practitioners
were introduced to personal property memorandums over a
decade ago in an estate-planning note.? The current military
will preparation software program, Drafting Libraries (DL)
Wills, allows an attorney to provide areference or aclausein a
will to atangible persona property memorandum (TPPM) and
provides a basic form for drafting these separate documents.
However, the attorney must be familiar with the substantive law
in order to properly draft the will and the TPPM (or at least be
able to advise the client regarding the drafting of a TPPM). A
reliance on the DL Wills software, without understanding the
substantive law may result in unintentional resultsthat are con-
trary to testamentary desires of the client.

Uniform Probate Code § 2-513

A provision of the Uniform Probate Code, UPC § 2-513,
allows for distribution of tangible personal property according
to a separate writing independent from the testator’s will:3

Whether or not the provisions relating to
holographic wills apply, awill may refer to a
written statement or list to dispose of items of
tangible personal property not otherwise spe-
cifically disposed of by the will, other than
money. To be admissible under this section
as evidence of the intended disposition, the
writing must be signed by the testator and
must describe the items and the devisees with
reasonable certainty. The writing may be
referred to as one to be in existence at the
time of the testator’s death; it may be pre-
pared before or after the execution of the
will; it may be altered by the testator after its
preparation; and it may be a writing that has
no significance apart from its effect on the
dispositions made by the will.

The language of UPC § 2-513 provides four basic require-
ments for TPPMs.* First, a TPPM cannot alter specific
bequests made in awill. Second, a TPPM may distribute only
items of tangible personal property. Third, the TPPM must ade-
quately describe and identify items with reasonable certainty.
Finally, the testator must sign a TPPM.

Prior to 1990, an unsigned TPPM was effective if it wasin
the handwriting of the testator.® Currently, UPC 8§ 2-513
requires the signature of the testator.® Nevertheless, an
unsigned TPPM could still be given effect under UPC § 2-503
if the proponent could prove by clear and convincing evidence
that the testator intended the TPPM to bein force.”

1. UNIF. ProBaTe CopE § 2-513 (amended 1990), 8 U.L.A. 147-48 (Supp. 1995). See Appendix A for alisting of applicable state statutes. Before 1990, UPC § 2-
513 was titled “ Separate Writing Identifying Bequest of Tangible Property.” The current title is “ Separate Writing Identifying Devise of Certain Types of Tangible

Personal Property.” Id.

2. Magjor B. Ingold, Estate Planning Note, Making Bequest of Personal Property, ArRmy Law., Nov. 1989, at 29.

3. Unir. ProeaTe CopE § 2-513.

4. See generally Unir. ProBaTE CopE § 2-513, commentary.
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If theclient desiresto create a TPPM, thewill should contain
a reference to the memorandum or writing. The reference can
indicate the TPPM will exist at the time of the testator’s death,
and providesthetestator with flexibility in estate planning. The
testator may create the TPPM before or after execution of a
will.8 One of the tremendous benefits of the TPPM is that the
client may change the memorandum from time to time without
modifying or updating the will.

State TPPM Statutes and Trends

Thereisnot asignificant body of caselaw regarding creation
or use of TPPMs. Some trends, however, have developed inthe
past decade. Not only isit important to understand some of the
trends, but it is also important to understand that the states
which do provide for TPPMs have enacted statutesin a variety
of ways. Some states have enacted statutes that exactly mirror
UPC § 2-153. Other states have dightly altered the language in
UPC § 2-513, or have enacted legidlation to carry out the intent
of UPC § 2-513, but have doneit in their own way using differ-
ent language. Finally, several states still have statutes that mir-
ror older versions of UPC § 2-513.

The TPPM may distribute only items of tangible personal
property. The practitioner should ensure clauses in wills refer-
encing TPPMs apply only to tangible personal property. The
UPC provision does not specifically define tangible personal
property. Likewise, state TPPM statutes generally do not
define tangible personal property.® Courts have indicated the
ordinary meanings of the words “tangible’%® and “intangible’*

8. Id.

9. See Appendix A.

as they apply to TPPMs.*2 The pre-1990 UPC provision
expressly indicated “evidences of indebtedness, documents of
title, and securities, and property used in a trade or business’
were not items of tangible personal property to be disposed of
inaTPPM.2 These explicit limitations were later deleted from
the UPC to improve clarity of the phrase tangible personal
property.** The language of the various state TPPM provisions
mirrors the evolution of the UPC provisions. Few state TPPM
provisions define tangible personal property and many states
retain the specific restrictions on tangible personal property.
While these specific preclusions were eliminated from UPC §
2-513in 1990, many states have not amended their own statutes
relating to TPPMs.

State courts addressed the issue of what does or does not fit
under the definition of tangible personal property. Courts hold
the term “tangible personal property” designates personal and
household items. lowa providesalengthy list of items qualify-
ing astangible personal property, such as household goods, fur-
nishings, furniture, personal effects, clothing, jewelry, books,
works of art, ornaments, and automobiles.’®> For example,
courts have characterized “ personal effects, clothing and house-
hold goods’ astangible personal property; while treasury bills,
bonds, investment accounts, bank accounts, stocks, and certifi-
cates of deposit have been characterized as intangible personal
property.® |owa courts have specifically held the term “tangi-
ble personal property” under the state TPPM provision does not
encompass a bank savings account.’

Minnesota courts agree with lowa courts. In a Minnesota
case,®® awill contained the following clause:

10. Tangible property has physical form and substance and is not intangible. Tangible property can be felt or touched, and is necessarily corporeal. BLack’s Law

DicTrionaRy 1456 (6th ed. 1990).

11. Intangible property is defined as property with no intrinsic and marketable value, but is merely representative or evidence of value (such as certificates of stock,

bonds, promissory notes, copyrights, and franchises). Id. at 809.

12. InreEstate of Mettel, 566 N.W.2d 863 (lowa 1997).

13. Before 1990, UPC § 2-513 prohibited the disposition of “evidences of indebtedness, documents of title, and securities, and property used in atrade or business’
by way of aseparate writing. The drafters of the UPC later eliminated these restrictions. See generally UniF. ProBaTe Cobe § 2-513, commentary.

14. Thecommentsregarding UPC § 2-513 indi cate there was some confusion regarding the limitations (“ evidences of indebtedness, documents of title, and securities,
and property used in atrade or business’) since evidences of indebtedness, documents of title, and securities are not items of tangible personal property, and partially
to allow for the disposition of a broader scope of tangible personal property. See generally Unir. ProBaTE CopE § 2-513, commentary.

15. lowa CopE § 633.276 (LEXIS 1999).

16. InreEstate of Thompson, 511 N.W.2d 374, 376-78 (lowa 1994); In re Estate of Oxley, 262 N.W.2d 144, 150 (lowa 1978). lowa courts followed Colorado courts
in determining bank accounts, credit union accounts, and insurance proceeds could not be disposed of by documents extrinsic to wills, because statutes expressly
excluded such property. In re Estate of Schmidt, 638 P.2d 809, 810-811 (Colo. Ct. App. 1981).

17. A document titled “Instructions for Distribution of Specified Persona Property Authorized in my Last Will and Testament” listed, among other items, “what’s
left of my [savings]” to a named individual. At the time of death, there was $ 62,939.43 remaining in a savings account in a bank, and the court held this was not

tangible personal property. Inre Estate of Mettel, 566 N.W.2d 863 (Iowa 1997).

18. InreEstate of Gerald Edward Theis, C8-97-790, 1997 Minn. App. LEXIS 1135 (Minn. Ct. App. Oct. 7, 1997).
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In accordance with the provisions of Minne-
sota Statutes Section 524.2-513, | now
reserve the right to prepare, and | hereby
expressly refer to, awritten list disposing of
items of tangible personal property to the
persons named in said list. . . . Any personal
property not on such alist, or, if no such list
shall be in existence at the time of my
decease, then all of my personal property, |
giveto my wife. . . if she survives me; or if
she does not survive me, then to my children
who survive me, in equal shares.*®

The surviving spouse contended the word “tangible” should
not be added to the second provision in the clause designating
any “personal property” to her. The district court ruled the
phrase “personal property” referred only to “tangible personal
property” rather than encompassing all of testator’s personal
property. The wife asserted this interpretation was erroneous
because the district court supplied the additional term “tangi-
ble” to alter the meaning of the clause, and thus denied her
intangible property such as stocks and other securities. In the
instant case, the first provision of the will referred specifically
to alist disposing of “tangible persona property.” The second
provision bequeaths “personal property not on such alist.”
Neither the will nor the state probate code defined the phrase
“personal property.” “Personal property” in the broadest and
most general sense may include “everything that is the subject
of ownership, not coming under denomination of real estate.”
The appellate court concluded the bequest of “personal prop-
erty” in the will must be read in the context of that article (or
clause) and the will asawhole. The appellate court concluded
that it was clear from the context that the testator, by the bequest
of “personal property” in the second paragraph, intended to
give only tangible personal property to hiswife. Thelesson for
the military practitioner isto make sure that clausesincludedin
wills referencing TPPMs do not have conflicting or vague ver-
biage. In addition, the attorney should make sure the client
understands the meaning of the phrase “tangible personal prop-
erty.”

In most situations the military attorney may not actually
draft the TPPM, but may draft awill referencing a TPPM and
then give advice to a client who will draft their own TPPM.
Attorneys must adequately advise a client about drafting a
TPPM. In aMissouri case,® a woman executed a trust docu-
ment and awarranty deed. She conveyed her home to the trust
and bequeathed her estate to the trust. She expressly reserved
theright to change, alter, or amend the trust during her lifetime.
All assetsheld in the trust were identified in the trust document.

19. Id. at *4 (emphasisin original).
20. Brack’s Law DictionaRYy 1217 (6th ed. 1990).
21. Central Trust Bank v. Scrivner, 963 SW.2d 383 (Mo. Ct. App. 1998).

22. Id.

Severa days after her death, a handwritten document enti-
tled, “Schedule B,” was discovered in the testator’s home.
“Schedule B” attempted to bequeath certain property to the tes-
tator’s nieces and nephews, and provided in relevant part:

In accordance with RSMo 474.333 (effective
1/1/81) and Article V of the . .. Trust, |
hereby give and bequeath unto the following
persons, the personal property listed after
their names. . . .

Since my homeis“personal property”, at the
time of my demise, if | still have and own my
property at 206 Donald Drive, | would like to
have this sold and the money to be divided
between Virginia Pritzel and Judith Ann
Scrivner.

Balance of fine jewelry & crystal to be sold
at a private sale for nieces & nephews men-
tioned in Living Trust.?2

A dispute arose after her death between the beneficiaries
regarding these directives because of an apparent conflict with
the distributive provisions of Article V of the trust, which pro-
vided in relevant part:

This written statement or list, (hereinafter
designated Schedule “B”, attached hereto)
which the Grantor will date and sign and in
which list the Grantor will describe the items
and the persons to whom the Grantor gives
said items . . . shall not be used to give,
bequeath, or dispose of money, evidences of
indebtedness, documents of title, securities,
real property used in atrade or business, and
no contrary construction should be made of
said written statement or list.

The Probate Court resolved the problem created by the con-
flict in the documents. It declared the bequeathsin Schedule B
were void and of no effect due to their conflict with Article V
of the trust. The court specifically found Schedule B was not
an amendment to the trust document, and was merely an effort
to dispose of the specified items of property. A thorough exam-
ination of the trust instrument revealed the testator intended
Schedule B to be utilized to dispose of only those items of per-
sonal property which could be disposed of in a written state-
ment or list referenced in awill. Thisintent was unequivocally
expressed in thetrust document. ArticleV of thetrust provided
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Schedule B may be considered an amendment to the trust “only
with respect to those items of personal property described
therein.” Schedule B operated to amend the provisions of the
trust only to the extent that it disposed of personal property
which would otherwise make up the corpus of the Trust and be
distributed according to the provisions of the trust. The terms
of the trust expressly and uneguivocally limited the scope of
Schedule B to those items of personal property authorized by
state’'s TPPM statute.?® The trust instrument expressly prohib-
ited a construction of Schedule B that was contrary to the testa-
tor’s intent that it not be used to give, bequeath, or dispose of
money, evidences of indebtedness, documents of title, securi-
ties, or real property used in atrade or business. Therefore, the
directivein Schedule B regarding the sal e of the testator’shome
and the distribution of the proceeds therefrom was void and of
no force or effect.

While most TPPM provisions do not define tangible per-
sonal property, all provisions require a TPPM describe items of
personal property and the beneficiaries with reasonable cer-
tainty. Itisadvisabletolist each item of tangible personal prop-
erty to be disposed by the TPPM, but that is not an actual
requirement of most TPPM provisions.* Therefore, it is per-
fectly acceptable for a TPPM to refer to “al my tangible per-
sonal property other than money” or “al my personal tangible
personal property located in my home” or analogous catch-all
verbiage.® For example, in a recent case a handwritten note
was found in a testator’s jewelry box that stated the testator
wanted a beneficiary to have her dog and “these items” in the
jewelry box. The court held the note was valid because it
described the items with reasonable certainty.?

Practitioners should carefully avoid inconsistencies between
provisionsin awill and a TPPM. The practitioner must ensure
vague descriptions in a TPPM do not appear to conflict or be
inconsistent with descriptions of personal property inawill. A
recent case exemplifies the problem of inconsistent provisions.
The caseinvolved aremarried testator that attempted to provide
for his new wife and his children from a prior marriage as ben-
eficiariesin hiswill.?” One section of hiswill bequeathed to his
wife alife estate in “all furnishings, appliances, and furniture”
in their home. Another section of the will stated in part:

Subject to therights granted to my wife under
Section 2.1 above, | give my tangible per-
sonal property to the extent provided therein,
in accordance with a written list, signed by

23. Mo. Rev. STaT. § 474.333 (1999).

me and dated and otherwise prepared in
accordance with the provisions of Minnesota
Statutes, Section 524.2-513.

Attached to the will was a handwritten list of approximately
seventy-five items of personal property to be divided between
the testator’s two children. The personal representative peti-
tioned for construction of the will, requesting the court deter-
mine whether dishes, china, silver, and crystal included in the
handwritten list were validly bequeathed under the section of
the will referencing the TPPM or were instead “furnishings,”
subject to the section of thewill devising tothewifealife estate
in “al furnishings, appliances, and furniture”’ in their Minne-
sotahome. The court observed the two sections of thewill were
inconsistent, and deemed the items were not furnishings. This
case illustrates how inconsistencies in the language of a TPPM
and of a bequest in a will may result in needless litigation
between beneficiaries.

Potential Pitfallsand Problem Areasin Using TPPMs

The DL Wills software, along with an understanding of
applicable substantive law, aids the attorney with drafting wills
referencing TPPMs and the actual preparation of a TPPM.
However, there are potential pitfalls for the practitioner inte-
grating TPPMs into estate plans. There are several issues
TPPM provisions do not address. For example, what is the
legal and practical effect of tangible personal property desig-
nated in a TPPM that the testator does not own upon his death?
What is the result of a TPPM “bequest” when the designated
beneficiary predeceases the testator or refuses the property 78
In addition, military attorneys must recall the transitory nature
of military clients and inform the client to keep their TPPMs
(and applicable sectionsin their wills) up to date with their cur-
rent state of domicile.

A primary concern is the use of TPPMs when a client fails
to understand the term tangible personal property and attempts
to give stocks, bonds, notes, checks, money, bank deposits and
other forms of intangible personal property or real property ina
TPPM. Another potential dilemma may occur in cases where
the testator executes a TPPM in a manner that satisfies the
applicable state requirementsfor aholographic will or codicil .
Isthisacan of wormsthat the testator or drafting attorney wants
to open?

24. Seegenerally Unir. ProaTe CopE § 2-513 (amended 1990), 8 U.L.A. 147-148 (Supp. 1995), commentary.

25. Id.

26. Jonesv. Ellison, 15 SW.3d 710 (Ark. Ct. App. 2000).

27. Inre Estate of Robert J. LIoyd, 1998 Minn. App. LEXIS 740 (Minn. Ct. App. Jan. 30, 1998).

28. A possible solution to the last question would be to designate alternate beneficiariesin the TPPM.
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Tangible personal property items with significant monetary
value should continue to be designated in a will as specific
bequests. Distributions of expensive items have a greater
potential to generate conflicts among potential beneficiaries.
Because of the formality requirements of wills (and specific
bequests) versus the relaxed standards for a TPPM, high value
items and items likely to produce controversy or conflicts
should continue to be listed in awill as specific bequests.

Attorneys preparing TPPMs or advising clients about them
should be cautious concerning tangible personal property
acquired during marriage. In the event atestator’'s TPPM
bequeaths items to someone other than the surviving spouse,
there may be an issue asto who isthe “owner” of the property.
In asecond marriage, it might not be clear over aperiod of time
as to which spouse brought property into the marriage. Even
cohabitation can create similar potential conflicts. A compara-
ble problem may arise in community property states. Gener-
ally, in community property states, household effects are part of
the community property.*® All property acquired during mar-
riage is presumptively community property, provided the prop-
erty was not acquired by gift, devise, or descent.®* Potential
problems exist where the testator attempts to bequeath commu-
nity property by a TPPM.

The military practitioner should inform clients to update
TPPMs periodically just as clients should update wills. The
attorney should advise aclient to destroy or adequately dispose
of “old” TPPMs upon writing a new TPPM. Litigation could
result in the event the testator died leaving two undated TPPMs
with conflicting dispositions.

Alternativesto TPPM s

Although twenty-seven states have TPPM provisions, the
DL Wills software will only assist with the preparation of

TPPMsfor twenty-three states.®?> There are some options avail-
able to the military practitioner for clients who do not have a
state as a domicile that specifically recognizes TPPMs. The
safest and most secure way to make these distributions of tan-
gible personal property is by specific bequestsin awill, or by a
lifetime gift. Another method military practitioners have uti-
lized for years is to bequest personal property to one trusted
beneficiary (such as a spouse or parent), and then have a provi-
sionin thewill that the client will prepare and leave a nonbind-
ing memorandum of instruction to the executor requesting the
distribution of the property to specific individuals. The practi-
tioner must caution the client as this method could potentially
lead to the frustration of the testator’sintent since the memoran-
dum is nonbinding.

Another solution available to clients that do not reside in a
state that recognizes some form of TPPM is to use the doctrine
of incorporation by reference to aspecific writing regarding the
distribution of personal property.® Generally, the rule of incor-
poration by reference generally has three elements.® First, the
intention of the testator to incorporate an extrinsic document
into the will must be unmistakably clear and appear in the will.
A mere reference to an extrinsic document without evidence of
intention to incorporate is inadequate.®® Second, the reference
must be to awritten instrument in existence at the time the will
is executed.®® Third, the reference in the will must identify the
extraneous document so definitely asto leave no doubt that the
document referred to is the document proffered.®” The doctrine
of incorporation by reference is accepted in the great majority
of state jurisdictions,®® and a separate writing or document
could be used to make binding gifts of tangible personal prop-
erty. However, the practitioner must keep in mind the separate
document or writing must exist at the time the will is executed
and the will must refer to the separate document or writing.
Military practitioners should avoid using the doctrine of incor-
poration by reference as a method for distributing tangible per-
sonal property. The problem with incorporation by referenceis

29. Generally, aholographic will is one signed by and wholly in the handwriting of the testator. See, e.g., In re Estate of Kleinman, 970 P.2d 1286 (Utah 1998).

30. Seegenerally James G. Dickinson, Avoiding Conflicts Among Beneficiaries Over Bequests of Property, 17 Est. PLaN. 216 (July/Aug. 1990).

31 1d.

32. Currently, the DL Wills software will not assist with the preparation of personal property memorandums for Nevada, South Dakota, Virginia, and Wisconsin.
Although these four state recognize TPPMs, the drafting attorney does not have the advantage of a software program to draft TPPMs.

33. Thedoctrine of incorporation by referenceisan old one. Preceding the Statute of Frauds, the doctrine of incorporation by reference first appeared in England to
alow adevisor of land to describe the terms of the conveyance in an extrinsic document. See generally 3 A.L.R.2d 682; THomAs E. ATkiNsoN, HANDBOOK ON THE LAw
oF WiLLs 8 80, 385 (2d ed. 1953). Today, the UPC § 2-510 provides“[a] writing in existence when awill is executed may be incorporated by referenceif the language
of the will manifests thisintent and describes the writing sufficiently to permit itsidentification.” Unir. ProsaTe Cope § 2-510, 8 U.L.A. 146 (Supp. 1995).

34. Bottrell v. Spengler, 175 N.E. 781 (11l. 1931); Newton v. Seaman’s Friend Soc'y, 130 Mass. 91 (1881).

35. Wagner v. Clauson, 78 N.E.2d 203 (11l 1948); Whitham v. Whitham, 66 P2d 281 (Or. 1937).

36. Danied v. Tyler'sEx’r, 178 SW.2d 411 (Ky. 1943); Simon v. Grayson, 102 P.2d 1081 (Cal. 1940).

37. InreBauer’s Estate, 124 P.2d 630 (Cal. Ct. App. 1942).

38. Generally, all states except Louisianaand New York recognize the doctrine of incorporation by reference. See generally ATkinson, supra note 33, at 385.

30 JULY 2000 THE ARMY LAWYER « DA PAM 27-50-332



that unlike the TPPM, the testator is not allowed to alter,
change, or amend the separate document or writing after the
will has been executed. Numerous reported cases serve as
examples of litigation generated by using this doctrine.®

Practical Application of TPPMs & DL Wills

To use a TPPM, the drafter must accomplish two things.
First, aclause should be inserted into the testator’s will regard-
ing the disposition of tangible personal property by a separate
writing.* This clause should also inform the executor of the
implications if a TPPM is not located within a designated
period of time upon death.** Second, the attorney should assist
in the preparation of the TPPM (or at least provide guidance to
the client regarding how to draft the TPPM).

When preparing a will referencing a TPPM, the DL Wills
software will take the drafter through three different “ question
screens.”# By making the pertinent selections, the DL Wills
software will insert the following provision into the will:

Second: | giveall tangible personal property
owned by me at the time of my death, includ-
ing without limitation personal effects, cloth-
ing, jewelry, furniture, furnishings,
household goods, automobiles and other
vehicles, together with all insurance policies
relating thereto, in accordance with awritten

than one such memorandum, the memoran-
dum which bears a date later than that of any
other such memorandum shall govern.
[Inserted for some states: | intend said mem-
orandum to comply with [state code provi-
sion] and that the property listed thereon
shall passin accordance with said memoran-
dum]. | intend to leave such a memorandum
at my death, but if no such memorandum is
found and identified as such by my personal
representative within thirty days after the
probate of this will, any such memorandum
thereafter found shall be deemed null and
void.—Or-I intend to leave such a memoran-
dum at my death, but if no such memoran-
dum is found and identified as such by my
personal representative within ninety days
after my death, any such memorandum there-
after found shall be deemed null and void.—-
Or—[nothing if “no such presumption isto be
considered in the will” was selected]. Inthe
absence of such a memorandum, or to the
extent that such memorandum fails to effec-
tively dispose of any such property for any
reason, including the death of any benefi-
ciary, | give such property or the portion not
effectively disposed of as hereafter provided
with respect to my residuary estate.

memorandum [some states use “statement”
or “lists” instead of memorandum] which |
intend to prepare and sign, disposing of such
property or any part thereof, as permitted by
[name of state inserted] law. If | sign more

The DL Wills Program offers the drafting attorney the
option to preparea TPPM for the twenty-three states previously
indicated. However, the form the DL Wills Program provides
does not vary between the states. The DL Wills program does
not provide specific information on applicable state law or case

39. Gifford v. Estate of Gifford, 805 S.W.2d 71 (Ark. 1991). For amore detailed analysis of reported cases regarding incorporation by reference; see generally, Jodi
M. Graves, Incorporation by Reference, Integration, and Holographic WlIsin Gifford v. Estate of Gifford, 46 Ark. L. Rev. 1013 (1994).

40. A general residuary bequest will not be considered a reference in the will to a written statement or list for purposes of a TPPM. Adkinsv. Woodfin, 525 So. 2d
447 (Fla. Dist. Ct. App. 1988).

41. Although not required by UPC § 2-513, it maybe be advisable to includein the will instructionsto the executor or personal representative to distribute the personal
property among anamed class of individual s as the executor deemsfair and equitable considering the wishes of theindividualsif aTPPM isnot found within acertain
period of time following the testator’s death (such as 30, 60, or days). The DL Wills Program, however, does not include this type of language in the TPPM clause.
Alternatively, aprovision could be included in will regarding the absence of aTPPM, or to the extent the TPPM failsto effectively dispose of property for any reason,
including the death of any beneficiary, giving the property or the portion not effectively disposed of as provided with respect to the residuary estate.

42. The DL Wills*“question screens’ for the TPPM currently are in the following format:

How are the personal effects and other tangible personal property of the Testator to be bequeathed:

a. All to one beneficiary.

b. Asper aschedule of specific bequests or a personal property memorandum (with items which are not listed passing as part of the residuary
estate) (SELECT)

c. Asprovided with regard to the residuary estate.

Is the Testator going to use a personal property memorandum?

SELECT YES

Isthe Will to contain a conclusive presumption that no personal property memorandum existsif none is found:
a Within 30 days after the probate of the Will.

b. Within 90 days after the death of the Testator.

¢. No such presumption is to be contained in the Will.
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law on TPPMs. The DL Wills Program does not provide any
guidance or checklist for the attorney or the client regarding the
TPPM. The DL Wills software smply provides a very basic
TPPM form.

Military practitioners can easily create a TPPM for clients
using the DL Wills software program and performing some
basic document drafting.*® Military practitioners should either
assist the client with the preparation of the documents, or advise
the client regarding the preparation of the TPPM.* The mili-
tary practitioner should advise the client to retain the TPPM in
the same | ocation as the will, but not to attach the TPPM to the
will. Thetestator should inform the executor or personal repre-
sentative about the existence, meaning, and location of the

Many clients want to ensure the orderly distribution of per-
sonal property that may have greater sentimental than monetary
value. Inthe case where the client desires to make dispositions
of tangible personal property, and for clients whose domicile
recognizes some type of TPPM, military practitioners should
advise clientsregarding TPPMsin order to provide agreat deal
of flexibility in estate plans. Clients can effectively dispose of
property by using the TPPM as an estate planning tool. Practi-
tioners must carefully draft provisionsin aclient’s will regard-
ing a TPPM, and properly advise a client regarding the
preparation of the TPPM. By understanding the basic require-
ments for TPPMs, the military practitioner can assist aclientin
keeping testamentary desires up to date and successfully carry-
ing out an estate plan. Mgjor Rick Rousseau.*®

TPPM.

Appendix A

Summary of State Statutes Relating to Tangible Personal Property Memorandums

State Statute Section Title Compared to UPC § 2-513 (1990 version)

Alaska ALask STAT. 813.12.513 (LEXIS | Separatewritingidentifying deviseof certain | Usesthe language of the pre-1990 version.
2000) types of tangible personal property.

Arizona ARiz. Rev. STAT. §14-2513 (LEX- | Referencesto separate lists; requirements. Uses language similar to the pre-1990 version. Dif-
1S 2000) ferent structure.

Arkansas ARK. STAT. ANN. § 28-25-107 Incorporation of writing by reference. Uses language similar to the pre-1990 version. Dif-
(LEXI1S1999) ferent structure.

Colorado CoLo. Rev. StaT. § 15-11-513 Separate writing identifying devise of certain | Same language, but kept pre-1990 clause allowing
(LEX1S 1999) types of tangible personal property. document to be handwritten.

Delaware DeL. Cope AnN. § 212 (LEXIS Separate writing identifying bequest of tangi- | Useslanguage similar to the pre-1990 version.
1999) ble property.

Florida FLA. StaT. § 732.515 (LEXIS Separate writing identifying devises of tangi- | Same language, but kept pre-1990 clause regarding
1999) ble property. property used in trade or business.

Hawaii Haw. Rev. StaT. 8 560:2-513 Separate writing identifying devise of certain | Same language.
(LEXI1S 1999) types of tangible personal property.

Idaho IpaHo Cobe § 15-2-513 (LEXIS Separate writing identifying bequest of tangi- | Usesthe language of the pre-1990 version.
1999) ble property.

lowa lowa Cope § 633.276 (LEXIS Separate identification of beguest. Uses language similar to the pre-1990 version. In-
1999) cludes definition of tangible personal property.

Kansas KaN. STaT. AnN. 8 59-623 (LEX- | Referencein will to statement to dispose of Uses language similar to the pre-1990 version.
1S 1999) certain tangible personal property; admissi-

bility.

Maine ME. Rev. StaT. § 2-513 (LEXIS Separate writing identifying bequest of tangi- | Usesthe language of the pre-1990 version.
1999) ble property.

Michigan MicH. StaT. AnN. § 27.12513 Separate writing identifying devise of certain | Samelanguage. Effective 1 April 2000.
(LEXI1S1999) types of tangible personal property.

43. For asample TPPM from the DL Wills Program with some suggested additional language see the July 2000, The Army Lawyer (“Miscellaneous Documents’) at
<www.jagcnet.army.mil>. The practitioner should consider the suggestions for modifications to the basic DL Wills TPPM.

44. For a sample instruction sheet for the attorney and client see the July 2000, The Army Lawyer (“Miscellaneous Documents”) at <www.jagcnet.army.mil>. The
instructions serve as a checklist for advising the client and then as a memorandum for the client to retain.

45. Magjor Vivian Shafer of the 48th Graduate Course, assisted with the preparation of this article.
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Minnesota MINN. STAT. § 524.2-513 (LEXIS | Separatewriting identifying bequest of tangi- | Usesthe language of the pre-1990 version.
1999) ble property.

Missouri Mo. Rev. StaT. 8474.333 (LEX- | Will may provide for disposal of personal Uses language similar to the pre-1990 version. Dif-
1S 1999) property by separate list. ferent structure.

Montana MonT. Cobe ANN. § 72-2-533 Separate writing identifying disposition of Same language. Different structure.
(LEXIS 1999) tangible personal property.

Nebraska NEes. Rev. StaT. § 30-2338 (LEX- | Separatewriting identifying bequest of tangi- | Useslanguage similar to the pre-1990 version. In-
1S 1999) ble property. cludes language regarding date of writing.

Nevada NEev. Rev. StaT. § 133.045 (LEX- | Disposition of certain tangible personal prop- | Similar language, but more expansive with specific
1S 2000) erty by referenceto list or statement; require- | requirements. Kept pre-1990 language regarding

ments. tangible personal property.

New Jersey N.J. Rev. StaT. § 3B:3-11 (LEX- | Identifying devise of tangible personal prop- | Useslanguage similar to the pre-1990 version.
1S 2000) erty by separate writing.

New Mexico N.M. STAT. ANN. § 45-2-513 Separate writing identifying devise of certain | Samelanguage. Different structure.

(LEXIS 2000)

types of tangible personal property.

North Dakota

N.D. Cect. Cope § 30.1-08-13
(LEXIS 2000)

Separate writing identifying devise of certain
types of tangible personal property.

Same language.

South Carolina S.C. Cope AnN. § 62-2-512 Separate writing identifying devise of certain | Uses language similar to the pre-1990 version.
(LEXI1S1999) types of tangible personal property.
South Dakota S.D. CopiFiep Laws § 29A-2-513 | Separatewriting identifying deviseof certain | Same language.
(LEXIS 2000) types of tangible personal property.
Utah UtaH Cope ANN. 8 75-2-513 Separate writing identifying devise of certain | Same language.
(LEXI1S 1999) types of tangible personal property.
Virginia VA.Cobe ANN. 8§64.1-45.1 (LEX- | Separatewritingidentifying recipientsof tan- | Similar language, but more expansive with specific
1S 1999) gible personal property; liability for distribu- | requirements. Containsprovision regarding personal
tion; action to recover property. representative.
Washington WasH. Rev. CopE § 11.12.260 Separate writing may direct disposition of Similar language, but more expansive with specific
(LEXIS 2000) tangible personal property, requirements. requirements. Requires reference to document in
will. Defines tangible personal property.
Wisconsin Wis. StaT. § 853.32 (LEXIS Effect of reference to another document. Similar language, but more expansive with specific
1999) requirements. Requirements differ depending on
date of execution. See language!
Wyoming Wyo. StaT. ANN. § 2-6-124 Written statement referred to in will dispos- Uses language similar to the pre-1990 version. Dif-

(LEXIS 2000)

ing of certain personal property.

ferent structure.
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